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that there is not a shared responsibility or a joint
living on this earth with other people that | have to
worry about. The second item I'd like to talk
about--and it's sort of a rebuttal to Mr. McNeil-if
I could. He talked about these two words, “govern-
ment regulation” and “government monitoring”.
This is very fine, and | hope to support that in the
proposal; but it leaves out the problem of how do I,
as an average citizen, get at that? And | think that

the proposal before us guarantees that | can get at
it.

CHAIRMAN FELT: The delegate, Mr.
Johnson.

DELEGATE JOHNSON: Mr. Chairman,
ladies and gentlemen of the delegation. | rise in
opposition to Mr. Cate’s proposal. |1 think if you
want socialism to step in the door, just vote for
what he proposed.

CHAIRMAN FELT: The gentleman, Mr.
Anderson.

DELEGATE JOHN ANDERSON: Mr.
Chairman, fellow delegates. | rise in opposition,
definitely, to Mr. Cate’s proposal. It has often been
said that a little bit of knowledge on any subject
can be a dangerous thing. I am sure that Mr.
(Cate’s proposal is.that very thing; it is a danger-
ous thing. It is setting our very life-support sys-
tem, including private property, in the hands of
the state as a trustee. | do not think that this is
what we want. Especially in pertaining to private
property, | think Mr. George Darrell has finally
come to the conclusion that setting property up as
a private trust does infringe and encroach upon
the private property rights of the individual. And |
submit to you, in my opinion, that it does infringe
and encroach upon the property rights as in Sec-
tion D of our federal Constitution and also in-
fringes upon our civil rights as set forth in Section
14 of our federal Constitution. So | urge the dele-
gates to vote against Mr. Cate's proposal. Thank
you.

CHAIRMAN FELT: The delegate, Mr.
Siderius.

DELEGATE SIDERIUS: Mr. Chairman,
will Mr. Johnson yield to a question?

CHAIRMAN FELT: Will Mr. Johnson
yield to a question?

DELEGATE JOHNSON: 1 Vvyield.

DELEGATE SIDERIUS: Will you define
“socialism”?

CHAIRMAN FELT: We will permit this,
but in debate. Let's refrain from anything that
encroaches upon anybody’'s personal privileges.
And that applies to you, too, Mr. Johnson. You go
ahead and define “socialism”, if you wish to.

DELEGATE JOHNSON: 1 think enough
of a definition would be censure of government
and control of all private industry, and so on.
Everything that that would contain-your per-
sonal integrity-control of the private person. |
just don't like central government, that's all there
is to it.

CHAIRMAN FELT: Let's keep our re-
marks on the merits of the question.
The gentleman, Mr. Harper.

DELEGATE HARPER: Mr. Chairman. |
am one who happens to believe that all of the
people who are talking about our environment
being in trouble are absolutely correct. 1 do not
believe that we are in a time when business as
usual will get the job done. | do not subscribe to the
theory that everything is going along just fine and
if we do not change any present laws or present
attitudes or present actions, that everything is
going to turn out all right. No environmentalist
who knows anything about what's going on in the
world today is subscribing to this theory anymore.
I submit to you that every intelligent citizen is
alarmed, and duly alarmed, at what is happening
to the environmental life system in this world
today. Now then, I'm concerned that somewhere
in here, however we do it-it just may be this is the
place to take the stand on it—Mr. Cate's
proposal-that the people be given achanece to join
in this battle. I do not see the Constitution as a
place where we parcel out partial rights 5 the
people, but it's the peoples’ documentfor parceling
out duties to agencies which will work in their
behalf. The citizen is capable of fighting his own
battles, if he's given the tools. We dont need
bureaucratic middlemen; and when the citizen
understands he has direct stakes in the outcome,
he always fights best. Now, private and class
actions by citizens only help those agencies of
government which are trying to protect and
enhance the environment of our country. Let me
use an illustration. Citizens' suits complement the
enforcement power of government agencies in the
fields of antitrust and security frauds, for
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example. We have good examples of how this com-
plimentary action works. In both of these areas,
Congress and the courts have relied on private
suits to aid enforcement. The Department of Jus-
tice and the Securities Exchange Commission are
understaffed and unable to bring all the suits
necessary for enforcing regulatory laws. The
enforcement of antipollution laws will benefit in
the same manner if private citizen action is allow-
ed. This fight for life-1 want to use that word
again-this fight for life, literally, is our fight; and
we must have the equipment to wage the battle as
people. Now, what about use of suits overturning
private property rights and so forth? Won't
court dockets be crowded with environmental
suits? Well, in practice, this hasn’'t occurred in
other states which allow such suits; and, of course,
the courts will decide what is nuisance in a suit.
Your suit against my pollution of your well may be
a nuisance to me but a vital matter to you as you
drink your water. Now, Connecticut has a statute
of public trust, and they're having no trouble with
so-called “nuisance suits”. The Connecticut Dep-
uty Attorney General writes that the safeguards
provided by bonding, by high costs of litigation,
plus the redress a defendant has from a wrongful
suit, are adequate. And I'm sure all these pro-
tections will be written into the Montana law. The
Constitutional Convention executive secretary in
North Dakota wrote in a similar fashion, echoing
the same opinions as those expressed by Connecti-
cut. And so the word of experience comes from
New York, Minnesota, Washington, Florida,
Indiana, Michigan, Hlinois-all of which recently
wrote good constitutional provisions allowing-or
the last two, constitutional provisions, even,
allowing for adequate legal proceedings. Now, all
of these states have preceded Montanain allowing
their citizens to join their own battle for a clean
and healthful environment for their children, and
not 4 one of these states has more to protect than
the treasure of the Treasure State. 1 submit to you
that, here or somewhere, this Convention-we as
delegates-need to take a stand to make sure the
people have some teeth in an environmental law.

CHAIRMAN FELT: 1 intend to recognize
at least one person who may be in opposition to
Mr. Cate's motion and certainly will permit him to
close. If more feel it's necessary to speak, that's all
right.

The gentleman, Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman.

I would like to pose one question to Delegate
Harper.

CHAIRMAN FELT: Does the gentleman,
Mr. Harper, yield?

DELEGATE HARPER: Yes, | will.

DELEGATE KAMHOOT: Delegate
Harper, did you say that Michigan had a public
trust concept?

DELEGATE HARPER: It is statutory,
yes.

DELEGATE KAMHOOT: Thank you.
Mr. Chairman.

CHAIRMAN FELT: Mr. Kamhoot.

DELEGATE KAMHOOT: | have an edi-
torial here from the State of Michigan, from a
newspaper. If the delegates would just bear with
me for just a little bit, 1’11 be as brief as | can. I've
deleted a good deal of it, but | think that we
should give a lot of thought to this-how far it can
go when your government is going to come in and,
mandatorily, tell people what they could do.
Here's the editorial from the State of Michigan:
The state water resources commission has ordered
Lampair City [Lapeer?] and the townships of Elba
and Mayfield to build a regional sewer project,
which will cost around $14 million. They are pol-
luting the Flint River and must stop, the WRC
says. Also, the WRC says, by making it a regional
project, the three communities become eligible for
huge gobs of state and federal aid, all of which
sounds just dandy. These days the ecology ranks
right up with apple pie. Not even the worst villain
will defend pollution, and not even the most con-
servative communities refuse money from Wash-
ington and Lansing. But is that federal and state
money really available? It petered out this year,
and there’'s absolutely no guarantees if it will
materialize next year, or any other year. In the
meantime, the two townships and the city face, in
1973, construction deadline without the slightest
assurance of how they could ever pay for such a
project. What are their alternatives? Could the
pollution be cured on an individual basis, com-
munity by community, or even polluter by pollu-
ter? Just who are the polluters? What power does
the state have to enforce its order? What happens
to communities that don't comply? Is the town-
ship board arrested? There are many interesting
and unanswered questions. We do not raise them
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idly. We raise them, in fact, on the prompting of
Eugene Black, who is a justice of the Michigan
State Supreme Court. He is also a former Attorney
General of Michigan. It is with great interest that
we read a letter from Justice Black published in
the February 7th Port Huron Times-Herald. He
objected to the highhanded way the WRC is giving
orders, and he objected to the meek way his town-
ship was falling in line. Here are a few quotes
from Justice Black's letter. Justice Black: “The
only propered [proffered] excuse for WRC'’s
dictatorial crowding of the township board is
that there will be no state or federal aid for
the proposed quandary mania unless the township
joins in such a regional plan. For the present,
I confine to one fact my objections to WRC's
threatened imposition upon the townships. It is
that the township board seems to think that its
taxpayers are absolutely defenseless and have
no choice but that of surrender to another
Lansing bureau-a bureau that cares less than a
tinker's damn about the deplorable consequences
of confiscatory taxation. In a word, the board
hasn't even bothered to obtain the advice of its
attorney as regards the specific cost to the tax-
payers of the proposed regional project; the
legal alternatives that are available to the town-
ship by identity of the places in the township of the
alleged pollution; the cost of proper correction of
the latter's specific within-the-township project;
the actual, if any, extent on availability of state
and federal aid; the constitutional validity of
WRC's imposition upon the township of its will.
The board simply doesn’t seem to realize thateligi-
bility of state or federal aid never guarantees any
such aid and that once the township signs the big
mortgage, the taxpayers must pay, whether aid
comes through or not.” Justice Black said he was
writing as a taxpayer only, but there’'s no question
that his fellow residents felt the weight of his posi-
tion and experience behind his words. The day
after the letter was published, the Port Huron
township board voted to ignore the WRC's recent
order and to correct the pollution itself, Previous-
ly, the WRC had declared that this would be
totally unacceptable to the state. “They may be
dictators, but I'm not afraid of the WRC and | don't
believe they are that powerful. People have taken
up arms for less”, said Robert Lowendowski, town-
ship treasurer. Now, their-the State of Michi-
gan has been held up to us many, many times in
the committee. This has been quoted, oh, dozens of
times; how well it works. Only 35 lawsuits have
been instigated, so it proves that it's real good.
Here’s an editorial right out of one ofthe Michigan

papers. Here's a statement by a Supreme Court
justice, speaking as a taxpayer. So | submit to you,
delegates, you better give this public trust concept
a big, long look before we adopt it in Montana,
because it is not necessary in this state. Thank
you, Mr. Chairman.

CHAIRMAN FELT: The gentleman, Mr.
Vermillion.

DELEGATE VERMILLION: Mr. Chair-
man, would Mr. Cate yield to a question, please?

CHAIRMAN FELT: Will Mr. Cate yield to
a question?

DELEGATE CATE: 1 certainly would.

DELEGATE VERMILLION: Mr. Cate, as
you know, there’s been a good deal of concern,
when you hear the words “public trust”, that
there’'s going to be a good many frivolous suits
used on it. I wonder if you could expand on this
business of frivolous suits under your proposal.

CHAIRMAN FELT: Would the gentle-
man, Mr. Cate, be able to do that in his closing, do
you think?

DELEGATE CATE: | could do it in my
closing, | suppose.

CHAIRMAN FELT: The gentleman, Mr.
Seanlin. Do you wish to be recognized?

DELEGATE SCANLIN: Mr. Chairman.
In the words of Delegate Mahoney, who is absent
today, “I'm worried about our environment.” But
the tremendous steps that the last session of the
Montana Legislature took to face these problems
renewed my confidence in what a Legislature can
do. And I rise in objection to this amendment.

CHAIRMAN FELT: The gentleman, Mr.
Martin.

DELEGATE MARTIN: Mr. Chairman.
Its odd that 100 years ago today, there was a
small handful of people in Helena who were cele-
brating what perhaps has been one of thegreatest
things that could happen to the West. On that
date-on March Ist, 1872-100 years ago, Presi-
dent Grant signed the measure establishing
Yellowstone Park and dedicated and set apart, as
a public park or pleasuring ground, for the benefit
and enjoyment of the people and for the preserva-
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tion from injury or spoilation of all timber, min-
eral deposits, natural curiosities or wonders and
their retention in their natural condition. It was a
little band of Helena people, Montana residents,
that wanted to see whether the stories and the tall
tales that were told by the Indians and Jim
Bridger were a reality that led to the trip of this
small band of people from Helena in 1870 to see the
Yellowstone National Park country. And as they
went there, they went there with an idea that they
were going to divide it up, take on concessions of
their own, and preserve it. But at the campfire on
the last night that they were in the park, they
came to the conclusion that it would be a crime if
this were not to be set aside for the benefit and
enjoyment of the people. They initiated this effort,
and the result has been something which has not
only spread throughout the United States but has
also spread throughout the world, and that has
been the development of the national park idea.

CHAIRMAN FELT: Mr. Martin, we're
very close to 12:00, so if you can complete the
dedication of the park.

DELEGATE MARTIN: Well, | think, Mr.
Chairman, that this is important enough so that |
should be given a little time on it.

CHAIRMAN FELT: You are.

DELEGATE MARTIN: The establish-
ment of Yellowstone Park, in my opinion, has paid
far greater dividends than did the founding or the
discovery of gold in Last Chance Gulch or in Ban-
nack or in Alder Gulch or anything else, because
it's preserved a continuing resource--one that has
been continued. But let me tell you about some
things that are happening with regard to this-in
which | would suggest that we think in terms of a
little flexibility in providing for the future, and
that is not to tie something down which can't be
changed. Today, in celebration of the Yellowstone
Park 100th anniversary, there is to be a dinner in
Washington, D.C., tonight. And one of the things
that's most obvious is the fact that they've re-
written history and give no credit to the people
from Helena and the people from Montana who
founded it. There has been a time, and still is
today, where Yellowstone Park is being used and a
sales tax is being collected from business in
Yellowstone Park, as well as gasoline, for the
benefit of the State of Wyoming. | don't think that
we want that sort of thing. Another thing thathas
happened is that, under the program that a study

team that has been developed in Yellowstone Park
adopted, they have turned around and brought in
a bunch of bureaucrats from Washington and
other places, without regard to the people in the
tristate area, and they adopt a master study plan
in which they are now going to permit the public
generally to use only the blue corridor for visiting
Yellowstone Park. They likely, shortly, will be
abandoning automobiles; they'll be doing a lot of
other things. The trouble is, with all of this, the
people in the area do not have an opportunity to
present an opposition to this. Even in the plan-
ning of this 100th anniversary celebration,
because Congress initiated it, we do have a sena-
tor from Wyoming and a representative, John
Melcher, from Montana, who is on the committee.
But the committee acts only after the bureaucrats
get through, and the result is that we have a situa-
tion, which I think is a pitiful situation, without
regard to what's happening to the adjoining area.
For instance, now as they begin to tighten up,
they're going to eliminate lodging, they're going to
eliminate camping, they're going to do this—
they're even going to require that the waste and
the pollution and the-garbage of Yellowstone
Park probably will have to be hauled out into the
adjoining areas. These are some things that you've
got to think about. We need some flexibility. We
should put a fundamental article in there with
regard to protection of the environment, but we
certainly shouldn't tie ourselves down. | oppose
the Cate amendment.

CHAIRMAN FELT: The gentleman, Mr.
Simon.

DELEGATE SIMON: Mr. Chairman. It's
noontime and | know we're going to recess, but
during that time, | wonder if it would be in order
that | ask that this be printed. It's a very vital
proposal, and we have a form that's supposed to be
on our desks. It's a long one for most of us that are
not stenographers. | wish it could be printed and
on the desks before we go. Thank you very much.

CHAIRMAN FELT: Mr. Simon, the re-
quest will be noted. For your information and that
of the members of the committee, there are before
us up here at least-possibly they've been dis-
tributed-at least two more very far-reaching pro-
posals. And so that-if we were going to duplicate
one of these for distribution, we'll have to dupli-
cate three of them. They go, each of them, into the
matter of appropriate legal proceedings, both



VERBATIM TRANSCRIPT, MARCH 1, 1972 1221

against government and against private individ-
uals. So we will probably be recessing for lunch in
about six minutes and go back to this matter when
we are completed with that recess. It doesn't look
as though we'll be able to get to a vote before that
time, but we might.

For what purpose does the gentleman, Mr.
McNeil rise?

DELEGATE McNEIL: One minute, Mr.
Chairman, to clarify the problem that Delegate
Harper was having.

CHAIRMAN FELT: The gentleman, Mr.
McNeil.

DELEGATE McNEIL: Delegate Harper's
concern dealt with the issue of the citizen right to
participate and the citizen right to sue. The com-
mittee recognized the controversial nature of this
section and has set it forth as a separate proposal.
It is on page 16 of the committee report. The right
to sue, the right of the citizen to participate,
whether he can sue anyone or just the state, we felt
was a separate proposal and did not feel with the
specific subject of the public trust, which is before
the committee now. I would like to make one com-
ment to Delegate Arbanas. Delegate Arbanas, the
majority committee did not exclude private prop-
erty. Don't misunderstand that. Read subsection
3 very carefully. The proposal mandates the Legis-
lature to prevent degradation and to prevent un-
reasonable depletion. Now, that includes private
property. It was not our intent to exclude it. The
only question to be determined is the method and
whether, under Delegate Cate’s proposal, the en-
vironment, including land, ought to be held by the
state in trust for the benefit of all the people. And
that is the real issue in that amendment.

CHAIRMAN FELT: The delegate, Mr.
Campbell.

DELEGATE CAMPBELL: Mr. Chair-
man. | rise in support of Delegate (ate’s proposal.
I think the question again comes down whether or
not we want effective environmental provisions in
this Constitution. If we do, we should vote for it; if
we don’'t, we'll vote on it and our children and
grandchildren will live with the results of ourdeci-
sion today. | don't think we should delude our-
selves by thinking that if we put in the provision in
Section 1 as it was, that the state shall maintain
an environment which we all say we want to be
clean and healthful but we're too timid fo say we

want clean and healthful in there because it may
cause some problems later. | think that it was a
tragic mistake to vote that down. | think this is the
greatest example of seeing the emperor’s clothing,
for people to say that it was stronger not to use the
positive language describing what type of en-
vironment we all say we're for, but no one wants to
be explicit in the Constitution. | would support the
proposal of Mr. Cate. Thank you.

CHAIRMAN FELT: Does the gentleman,
Mr. Cate, wish to close?
Mr. Brazier, do you wish to speak on this?

DELEGATE BRAZIER: Yes, Mr. Chair-
man. For your information, I want to comment at
length and read a little scripture. And | thought I
ought to call that to your attention in your
organizing the work of the day.

CHAIRMAN FELT: Yes. (Laughter) Does
anyone else feel they have something to say that is
not going to take so long?

The delegate, Mrs. Eck.

DELEGATE ECK: Mr. Chairman. | was
really sorry, 1 guess, when public trust came yp
this morning, because | thought that we had
decided against it. But since it is on the floor, | feel
compelled to get up and speak in its defense. |
think that it has been greatly maligned-and
greatly misunderstood. Before the Convention
opened, this concept was explained in what |
thought was a relatively simple way of looking at
a situation which we already have, which was
really put into effect last year by the Environ-
mental Quality Act, which has been cited before. It
states simply that the quality of our environment
is held in trust and that our government is respon-
sible for maintaining the quality of this environ-
ment. They already, really, have that responsi-
bility. They maintain it for the benefit of the
people, and | don't see anything really that start-
ling in it. |1 think the red herring came in when we
got in the idea that, because they were holding the
environment in trust,-really the quality of the
environment-that meant they were going to take
over all of the land in Montana. And this is
really-it's really ridiculous, | think. I don’t think
it was anyone’s intent. | don’'t think it's implied in
this, but | do feel that because it has been so widely
discussed and there has been so much feeling
engendered on it, that it has become-pretty much
become a useless concept to us. | think a good
example of this was the radio hearing we had on
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Monday night. | counted 12 calls from the Hamil-
ton area. And those of us who have been sitting in
committee pretty much knows the source of this
thinking. None of them really directed themselves
to the subject of the broadcast, which was the
Natural Resources proposal. They had been told
that-1 think-several times | heard the state-
ment, “This is interfering with the basic rights of
Montana, and we ought to let the Legislature do
that.” I also kept hearing the statement that we
are making stool pigeons of the people by asking
them to report on their neighbors. | don't think
anything like that has even been mentioned, but I
do feel that there are so many groups out working
to malign the idea of public trust that, even if this
body could come to a good understanding of what
at least my understanding of its intent was from
the beginning, that we would have a very difficult
time selling this--and | say selling-to the people
of Montana. And | think that we're far better off in
stating our purpose and our policy for the state in
different languages and in different words. | think
we've all been balled up on words, and the latest
one-if you want something to think about during
lunch-I've talked to four lawyers in the last hour
who assure me that the word “enhance” means to
enlarge. And we might find that when we're say-
ing we're going to enhance a polluted air, that we
are really dedicated to increasing the pollution.
Now, give that one a thought. Thank you.

CHAIRMAN FELT: The next person I'm
going to recognize will be Mr. Eskildsen; but since
Delegate Cross and Delegate Robinson may not
know, in detail, what each is working on, they
might contact each other during this recess period.

The gentleman, Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man. Before I move to recess, | would like to remind
the delegates that when you have an amendment
placed on the desks, if you'd put your name on it, it
gives the delegates a chance to find it-especially
where we're getting a half a dozen of them all at
once, Just your name on it-really help a lot. |
move We stand in recess until 1:30 this day.

CHAIRMAN  FELT: All those in favor, sig-
nify by voting Aye.

DELEGATES Aye

CHAIRMAN FELT: Opposed, No.
(No response)

CHAIRMAN FELT: The Ayes have it.

(Convention recessed at 12:11 p.m.—recon-
vened at 1:42 p.m.)

CHAIRMAN GRAYBILL: The commit-
tee will be in order. Mr. Vermillion, will you please
close the back doors. For the journal, Mrs. Acher,
will you please show Mr. Kelleher excused. Mr.
Kelleher is ill today. Very well, the Chair under-
stands that we're still debating Section 1, sub. 1;
that the initial section was moved; that Mr. Cate
has an amendment to the effect that “the State
of Montana shall maintain and enhance a clean
and healthful environment as a public trust. The
beneficiaries of the trust shall be the citizens of
Montana who shall have the right to protect and
enforce it by appropriate legal proceedings
against the trustee.” Is there further discussion on
Mr. Cate’s amendment?

Mr. Brazier.

DELEGATE BRAZIER: Mr. Chairman,
fellow delegates, | speak to you as a member of the
Committee on Natural Resources and Agriculture,
and | want to assure all of you that everybody in
that committee was most vitally concerned about
what we can do to make progress towards the pro-
tection of our physical environment. | do think it
unfair to suggest or imply that, because some
people viewed one approach as more favorable to
another, that they were opposed to enhancing the
environment. For what it's worth, my great-
granddad was the person Fred Martin referred to
as having suggested that we make Yellowstone
Park a national park. For what it's worth, | knew
what the word “ecology” meant 10 years ago, and
I don’t think many of you in here can say the same
thing. For what it's worth, | pledged to the Mon-
tana League of Conservation Voters that I would
support an environment proposal that they sug-
gested and set forth. | think most of you did, too. In
my own mind and conscience, | think | have gone
far beyond that pledge in proposing to this delega-
tion something that | think is an action—
constitutional proposal which will stand attacks
under the federal Constitution, which | doubt
whether the Illinois proposal will do under certain
circumstances. Now, we had a choice of two ways
to approach this, if 1 may distill it down. We had a
choice of the public trust, which I will comment on
in more detail, and we had a choice of the police
power concept, which is the way our government
has worked since its inception. Now, to the dis-
tress of some people, 1 have to favor the police
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power concept. | have to favor a type of govern-
ment that passed nine major ecology and environ-
mental bills just one year ago in this house, when
nobody knew what the meaning of the word
“ecology” was, 10 years ago, and when the coal-
fields were being reexploited as recently as 6years
ago. | have to go for a police power approach,
which does, and did in the last Legislature, create
citizens’ rights by the Uniform Administrative
Procedures Act. Now, what the majority proposal
does for you-it may be a little hard to grasp for
some laymen-it takes out anything that leaves to
the Supreme Court interpretation, as much as we
possibly could do it. Now, | think each one of us on
that committee tried his hand at at least 20 differ-
ent proposals, and none of them worked; and what
we're involved [in] here now is just an enlarged re-
play of the same frustrating attempts. Keep that
right to interpret out of the hands of the Supreme
Court, where it can be locked in forever without
being overturned by the Legislature. Secondly,
what we did is mandate the Legislature to take
immediate, forceful action, What they did isn't
enough. We want more. And, finally, what we did
is tell the Legislature, “You create remedies for the
state agencies and for the persons against state
agencies and against persons.” And all this, |
assure you, will withstand attacks under the fed-
eral Constitution, and | think will also withstand
attacks when we go to the polls on June 6th. To
some people this is not enough. This trust proposal
has been forwarded. | think it's grasping at straws,
under emotional circumstances. And we're all
emotional; but I don't think you draft good stat-
utes, you certainly don't draft good constitutional
provisions, when you are emotional. Although a
trust concept has been employed, as Mr. Cate
represents, at various times and various places, it
does not bring with it the body of jurisprudence
that the police power concept does. We have been
favored and had called to our attention six or
seven cases decided by courts of record in the last
hundred years, and most of those are dealing with
shorelands. So we are asked to embrace this con-
cept in a constitution and expand its use, although
we have had no real inspection of how it applies,
either in the statutes or in other constitutions. And
I submit to you that if you were buying a used car,
you would certainly want to inspect that commod-
ity a lot more than what you're being asked to do
with a trust concept in this case. One thing that we
got some of the witnesses to admit was their
intention-was that a private citizen, a stranger to

the property, if you will, could walk in and try to
superimpose his subjective opinion of what a bet-
ter use or a better environmental application of the
property was than the actual landowner. Consider
that. That exalts to a higher station the right of a
stranger to dictate the use of the land than the per-
son who has had the land and, [in] many cases,

had it in his family for several generations. It also
permits a stranger to sue and possibly harass,
maybe justified, but at any rate to anticipate what
the landowner might do to the property without
any real manifestation of usage. And | submit also
there is no restriction on use of property in these
proposals. It applies to snowmobiles, guns, pipes,

cigars, how you paint your house, and any other
application that the mind can conjure up. Many of
these proposals have asked that we include in the
Constitution the right of a citizen to enforce.
Now, as | take that, it means that all a citizen has
to do is file suit, and the court has no discretion.

He’s got to enforce that citizen's opinion. | submit
that that's going too far and what it creates is a
government of men and not a government of laws.

And, as several of the delegates have pointed out,
the actual, practical effect is you're going to social-
ize property-let me backtrack a little bit. One of
the witnesses, a college professor, said what he
had in mind was that a citizen could not only sue
the property owner, but the citizen could sue the
State of Montana to force the State of Montana to
condemn the property if he didn't like the use of
the property. He didn't know where the money was
coming from, but he had that in mind as one ofthe
usages of the trust concept. Now, | submit to you
that that is going to be a form of socialism, if not
anarchy, and it's certainly going to depreciate the
value of any land that a property owner has in the
State of Montana, because he'll never feel safe. |
don’t think he could get insurance on it, and it's
going to undermine the tax base of the State of
Montana, and it's going to deprive us of the
revenues to run our government-and including
the policemen that these people want us to provide
to protect their environment. So | ask you to think

again about the implications of what is proposed

here, bearing in mind that what the draftsman

tells you he thinks this means is not necessarily
what the Supreme Court of the United States or
the Supreme Court of the State of Montana is

going to think it means once it has a chance to look
at the subject. Now, just so there’'s no mistake, I'd
like to call to your attention something that we on

the committee were favored with by a strong
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environmentalist-and, believe me, I'm sympa-
thetic with them. The only problem | have is a
solution to the problem. This man wrote us, urged
us to take action. We're trying to take action. He
submitted some literature for our edification, and
I'd like to share some of it with you. I quote from a
column that was printed in the Missoulianon Feb-
ruary 13, 1972. It is taken from a New York Times
service column by Anthony Lewis. The following
extracts are in this enclosure, and this is submit-
ted by a person who is very concerned about
enhancing our environment. It says, “Leading
ecologists say that we must adopt a policy of no
net increase in capital investment from now on.
Only matched depreciation of capital. But if the
United States has such a policy, how could the
manufacturers compete in the traditional way of
more productive machinery? Would it not follow
that new forms of social control would have to be
imposed on production, on marketing, on advertis-
ing? And how would we be squared with the ideas
of our freedom? Merely to state such problems is to
make one thing evident, the complete irrelevance
to most of today’s political concerns.” I submit to
you, ladies and gentlemen, that this man is very
candidly stating the implication of what the trust
concept is. It is a form of socialism, and | want to
call it to your attention because | don't want any-
body to walk out of here, after having voted on
these provisions, and say, “l didn't understand
the implications of what was said.” Don’t let that
happen. Now, we're all trying to look ahead, and |
agree that it is possible in the foreseeable future
that maybe all property in the world will be social-
ized. A hundred years from now, 50 years from
now-1 don't know. But | submit to you that that
can evolve in the orderly course of events through
out present form of governmental structure and
without the necessity of exalting strangers’ rights
to a higher station than those rights of existing
property owners. I'd like to state the proposition in
another way. Maybe you've noticed I've followed
somewhat along with Mr. Holland’s position-for
better, for worse. 1 agree that I am trying to be a
practical politician about getting this Constitu-
tion through. Now, | know some of the younger
people will recognize when | say I'd like to para-
phrase the words of Darrell Royal. You recognize
Darrell Royal is the highly successful football
coach of the University of Texas, who has prob-
ably won more games in the last 10 years than any
other coach, and he is probably the dean and the
chief exponent of what we call “ground attack
football”, as opposed of throwing the forward

pass. Now, Darrell Royal says, three things can
happen when you throw a forward pass—

CHAIRMAN GRAYBILL: Mr. Brazier,
let's not teach them football, let's stay on Natural
Resources.

DELEGATE BRAZIER: -Mr. Chairman
-two of those things are bad. Now, four things
can happen if you adopt the trust concept, Mr.
Chairman, and three of those things are bad and
none of them are progress. Number one, if you
adopt a trust concept here, | think you've driven
the last nail in the coffin and you're not going to
get any progress out of this Constitutional Conven-
tion, and that's bad. That isn't enhancing our
environment one iota. Bad thing number two,
you're going to get a case involving a big com-
pany, and you can bet it's going to the U.S.
Supreme Court, and I'll bet you whatever resour-
ces I've got and my pure physical environment
that that U.S. Supreme Court is going to hold this
concept in violation of the federal Constitution,
thereby rendering it a nullity, and that's bad and
that's no progress. Thirdly, you can get the wrong
case before our present Supreme Court--and
remember, we got it locked in the Constitution
now, the Legislature doesn't get a shot to overrule
the Supreme Court if we're wrong, and they can
interpret it in an unfortunate way; and you have
made no progress and that's bad and that's not
what you want either. Now, some of us throughout
this Convention have tried to tell you, rightly or
wrongly, in our opinion, how we think we can
make progress on all matters. You cannot cram
your theories down the public’'s throat; they won't
buy it. Lawyers have commented on this, legisla-
tors, farmers. We had Mr. Metcalf come forward,;
he wouldn’'t buy the trust concept. We had Mr.
Lindbergh come forward; he wouldn't buy the
trust concept. Mr. Darrow, who is probably the
foremost champion of environmental controls in
Montana, backed off of the trust concept, but
everybody keeps hanging on. And up in our com-
mittee room, we had a sinister-looking book set-
ting on the table and everybody said, “But
Professor Sachs says this”, and “Professor Sachs
says that”. Now, | didn't have time during the
rush of our deliberations, but | finally did get a
chance to look at what Professor Sachs says; and |
want to share that with you, if you will. And this is
the scripture reading that I was talking about, and
I'm going to read a scripture-this is a scripture
reading by a heathen, | guess you would call it.
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Now, | must confess that | opened this book
expecting to find some firebrand socialism, how
we got to turn the government over to the people
right now and don’t let anybody operate property
any more, and | must confess that | did not find
that. | found a friend that | think | understand and
can communicate with, and | think he takes a
reasonable approach. Contained as an appendix
in this book is this much bandied-about Michigan
statute, which was drafted under a constitution
like we got now and not as strong as the one your
committee is suggesting to you. This went into
effect 14 months ago, and we've had 35 cases in
Michigan, none of which have been adjudicated
by the Supreme Court, two of which have been
decided as frivolous. And maybe that's right, but
I'm going to turn this book over to Mrs. Jean Bow-
man, the watchdog of the attorneys here and a
friend of the League of Women Voters, as soon as
I'm through with it, and |1 want her to check me
and see if I've misrepresented anything to you.
Now, what Professor Sachs says, and he's a law
professor at the University of Michigan, is: we're
having a lot of red tape in bureaucracies, and we
ought to do something about thatif we are going to
move ahead effectively to protect our rights in the
environment. He's mostly concerned about these
real estate developers moving into a slough and
putting up a high-rise or something. But its
within the scope of what we're talking about, and
his point is well taken, and what he says is: here’s
this trust concept that's been kind of laying dor-
mant, not used enough, and what we've got to do is
get into court and argue this as a theory. This is a
legal theory, a hook to hang your hat on. And
when you go to court, Mr. Lawyer, you tell that
judge that we've got a trust here that we've got to
protect. And then he says, “One way to motivate
and activate everybody is, let's get a statute that
gives people the right to get in and tackle these
agencies.” Now, there's a friend. |1 go for that, and
I go for the trust concept in its place, which is in
court, and I'm going to grab it if | ever get a case.

Okay, | want to tell you some of the features of the
statute.

CHAIRMAN GRAYBILL: Mr. Brazier,
the Chair would like to inform you you've spoken
15 minutes. |1 will not cut you off, but | want you to
realize what you've done.

DELEGATE BRAZIER: Mr. Chairman, |
have sat here with great restraint through two
weeks of debate, and | think I'm overdue on this
one.

CHAIRMAN GRAYBILL: You go right
ahead. | just want you to realize you've used 15
minutes so far.

DELEGATE BRAZIER: All right. Thank
you. I'm not going to burden you with the statute.
It only uses the word “trust” three times, which is
less than our environmental policy statute in Mon-
tana does now. It gives a citizen the right to sue for
a declaratory or injunctive relief. It imposes upon
him a bond for the protection of the party sued. It
raises as a defense that there is no feasible or
prudent alternative to the use that the property
owner is making of the property. It creates other
defenses. It lets the court review the validity of the
administrative ruling under which the action is
brought. Now, that's reasonable standards and
controls, and that's imposed by the Legislature,
and that's where it ought to be. And we can do that
in Montana, whether we adopt the majority plan
or don't adopt any at all. Now, finally, we get to the
scriptures, and then | will sit down, Mr. Chair-
man, thanking you for your time. Saint Sachs, the
pied piper of the trust doctrine, in his book entitled
Defending the Environment, did have a few com-
ments upon the applicability of the trust doctrine
in constitutions. If you bear with me, | will attempt
to enlighten you. “A final word about environ-
mental declarations of rights in the Constitution
is needed before leaving this subject. There is an
important and insufficiently understood distinc-
tion between a declaration of the right to a decent
environment appearing in a statute and one
appearing in a constitution. A right with consti-
tutional status does indeed create the opportunity
for its enforcement in the courts, but it also-and
herein lies the danger”, says the author-“gives
courts ultimate authority. That is, an environ-
mental right declared by the courts as a matter of
constitutional law cannot be overruled by the
Legislature. By contrast, a court enforcing a
statutory right, even though it may have the same
wording as a constitutional provision, can always
be overruled by subsequent legislation.” A court
enforcing a statutory right can always be over-
ruled by subsequent legislation. Now, you may
think that this is a lawyer’s trick and a little bit of
sophistry and chicanery, but that isn’'t all he says;
and if you'll bear with me, I'll go on to finish out
his thoughts on the subject. He says, “This distinc-
tion has great implications, particularly in the
light of American legal history. It is worth re-
calling here that in the pre-New Deal era, a re-
actionary Supreme Court invalidated a good deal
of important and needed legislation, thus provok-
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ing a grave constitutional crisis that abated only
when one member of the court finally changed his
position. It was this event that produced the bon
mot, ‘a switch in time saved nine.” We ought not to
create the potential for such crises, remote as they
may seem today. A court, even with the best
motive, should not be authorized to function as an
environmental czar against the clear wishes of the
public and its elected representatives. It is not
necessary to take such risks. Today, both state
and federal legislatures have the authority they
need to protect the environment. Except in rare
instances, legislatures need no additional consti-
tutional authority to enact environmental protec-
tion laws. A statutory declaration of rights can
open environmental matters fully to judicial
attention but still leave ultimate decisionmaking
power in the hands of the elected representatives
of the public. While the theme of this book has
been a plea for greater judicial intervention, it
should be eminently clear that our goal is to create
additional leverage for the citizen; to add to, not
diminish the opportunities for redress; to improve
and provoke the democratic process, not to con-
strain it. Courts are powerful enough so long as
they are unable to build a common law for the
environment, remand dubious proposals to the
Legislature, and declare moratoriums. Moreover,
there is a fundamental difference between almost
all environmental problems and the issues to
which the Bill of Rights so often used as an anal-
ogy is addressed. Essentially the Bill of Rights
deals with the problems of permanent minorities
and with government oppression of unpopular
individual groups. For such problems, where the
danger is tyranny by the majority, some foil is
needed to the majoritarian rule that governs the
legislative  process.  Givingultimateconstitutional
authority to the courts in the matter of free speech
and the rights of the criminal defendant or the
religious dissenter is most appropriate, but en-
vironmental questions are preeminently problems
caused by powerful and well-organized minorities
who have managed to manipulate governmental
agencies to their own ends. For such issues, the
need is for a forum that can help to even the politi-
cal and administrative leverage of the adversar-
ies. If the equalization, per se, can be accom-
plished judicially, the courts may then properly
withdraw and then leave the ultimate decision to a
truly democratized, democratic process.” So
sayeth Saint Sachs, chapter 11, page 237. Mr.
Chairman, fellow delegates, | ask you to heed the
words of your own prophet. Don't let a bad inter-

pretation get locked into a future constitution. Let
the Legislature do it. Thank you very much.

CHAIRMAN GRAYBILL: The issue,
then, is on Mr. Cate’s motion to put the public trust
doctrine, as he states it, into Section 1, Article 1, of
Environment. Is there further discussion? (No
response)

Mr. Cate, are you ready to close?

DELEGATE CATE: Yes, Mr. Chairman.
CHAIRMAN GRAYBILL: All right.

DELEGATE CATE: | wish to thank Mr.
Brazier for stating the company position. First of
all, let's talk about the two words “public trust”.
Apparently a lot of people don't understand what
those two words mean, and | don't know whether
I'm going to change any minds here-and I'm not
the most eloquent speaker in the world, but there’s
not a man here that can say that | am not sincere.
The words “public trust”™-“public” means the
people. It means you and I; that's what the word
“public”  means. Now, “trust” is a well-defined
term in legal terminology, and essentially it
means that something is held by another entity
for the benefit of others. For instance, by your will,
you can create a trust. You can put money into a
bank; the bank becomes a trustee, and the bank
holds that money for the benefit of those people
that you name as beneficiaries. That's a trust. In
this case, the state is the bank; it's the trustee. The
beneficiaries of the trust are the people, the citi-
zens of the State of Montana. The term is that
simple. It's that simple. Now, there has been some
talk about taking private property. This does not
take private property any more than the exercise
of the police power takes private property. You
can’'t burn a bunch of garbage on your land, even
though that's your private property. You can't run
a whorehouse on your land, even though it's pri-
vate property. There’s a lot of things you can't do
with your private land, your private property,
because they infringe upon the social good of the
people; and that's been traditional throughout the
history of this country-that we have the right to
regulate this so-called “sacred” thing called pri-
vate property. Well, you old people had better wake
up, because the times are changing and if you
don’t get in step with the times, there’s not going to
be any time. We haven't got that much time to save
our environment, and you'd better realize it; and if
you don't realize it, you'd better start reading what
the experts are saying about the environment. |
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don’'t mean to get emotional, because that's play-
ing into the arms of the others, but | resent deeply
the allegation that this is an attempt to take pri-
vate property, private land, from the people and
give it to the state, and | resent the accusation that
this is socialism. Our system of consumption in
this country has got to change. We've got the Bear-
tooth Mountains ogver there, they're the highest
mountains in Montana, and | think they're the
most beautiful mountains in Montana, and I've
been in those Beartooth Mountains many times.
We've got five mining companies that want to go
in there, and they want to take those mountains,
they want to rip them wide open. They want to dig
a pit 5 miles long and 3 miles wide. And once
they've dug that pit and taken that soil and that
land out of there and polluted the rivers down
below it, it's not going to be there any more, and
you can’'t put it back. You can't put it back once
it's gone. You can't put it back. Yet there are tons
and tons and tons of wrecked cars laying in junk-
yards all over and the company says, “Well, it's
too expensive to reprocess those junk cars. It's too
expensive to reprocess these reams and reams of
paper.” Well, let's make it more expensive to go
into those mountains and tear them down forever.
Let's make it more expensive so that those things
can be preserved for my children and their chil-
dren. Man has lived on this earth for 2 million
years. In the last hundred years we've done more
detriment to our world than was done in 2 million
years. Now, how is man going to survive if we
continue on the present course? How is he going to
survive? Do any of you people fly? You know, you
get up there at 12,000 feet, you get up to 12,000 feet,
and you've got to have oxygen. There isn't miles
and miles and miles and miles of air up there.
There’s just a thin layer of air, and you fly gver
these mountains from the west and you see this
rim of pollution laying below the mountains, just
waiting to come over into our state and to pollute
our air forever. Something has got to be done, and
this Convention has got to do it. We've got to
respond to the people. The people want this; and if
you put it to the vote of the people, they'll vote for
it. I've sat here the last few days and watched, one
by one, you people being taken out into the outer
chambers and lobbied by the interests that are
against the environment, and | can name you that
have been lobbied. Well, it's time for us to decide
who's running the State of Montana-the people
who elected us here or the companies. It's that
simple. Now, this provision that I've introduced

here is a compromise provision. It takes away the
right of a citizen to sue the private individual. It's
moderated; it's watered down. But at least it's
something that means something, rather than
this majority proposal that means nothing. |
think that I've said enough, and I apologize for
getting carried away, but I really believe that we
came here to do something for the environment. |
really believe it, and | think that we have to rise
above our selfish interests and vote for the
environment to save it for future generations.
We've got one of the last vestiges in our country,
one of the last places that can be saved; and we
shouldn't be satisfied with the standard that Illi-
nois has or the standard that Michigan has,
because they're already ruined. They're already
ruined. They're never going to come back. But we
can save Montana. We can make Montana a para-
dise in this country, and that's what we ought to
act to do. And I urge you to support the public trust
concept, which is nothing new-it's been around
since 1842. Thank you.
(Applause)

CHAIRMAN GRAYBILL: Very well.
Now, for the benefit of the galleries, we do not have
demonstrations in the chamber, so please refrain
from future demonstrations. The issue is on
whether or not Section 1, as proposed by Mr. Cate,
his amendment, shall become the statute-the
Constitution or not. His amendment says: “The
State of Montana shall maintain and enhance a
clean and healthful environment as a public trust.
The beneficiary of the trust shall be the citizens of
Montana, who shall have the right to protect and
enforce it by appropriate legal proceedings
against the trustee.” | trust we want a recorded
vote on that; therefore | will open the vote. Those
in favor of Mr. Cate’s proposed amendment,
please vote Aye on the voting machines; and those
opposed, please vote No. Has every delegate
voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Very well, the
vote is closed. Please cast the ballot.

Aasheim Nay
Anderson, J. Nay
Anderson, 0.. Nay
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Arbanas ... .. Aye Leuthold ..., Nay
AMNess ..o vee e e Absent Loendorf..........cooiiiiiiii i, Aye
AYONOW ..o Nay Lorell0 ... Nay
Artz ..o .. Aye Mahoney ...........ccooiiiniin.. Excused
ASK .o Nay Mansfield ............................. Nay
Babcock ...l Nay Martin ................................ Nay
Barnard ...........coiiiiiiiiiiii.n. .. Aye McCarvel ..., .Absent
Bates ...l Nay McDonough ... Aye
Belcher ... i, Nay McKeon ... ..Aye
Berg ... Nay McNeil ... Nay
Berthelson ....oovvoveiie Nay Melvin .. ... Nay
Blayviock ... Aye MONKOB.. it LAy e
Blend .............. Nay MUrray.. ..o Nay
Bowman .............. ... e Aye Noble .........coii i Nay
Brazier ............. i, Nay Nutting ............. ... Nay
BroWN.. oot Nay Payne ... . Aye
Bugbee ... . Aye Pemberton ............................ Nay
Burkhardt ............................ Nay Rebal ... iiiiin Nay
Cain ... Nay Reichert ........ ... ... ... ... ... Aye
Campbell ...............ciiii Aye RODINSON ..t .Aye
Cate ..o ..Ave Roeder.. ..o Aye
Champoux ..., Aye Rolins.........c.oiiiiiiiiiiiian Aye
Choate ...........covvviinieeiiinannnnn. Nay Romney ............................. ..Aye
Conover ............coovviiiiiiiiin... Nay RyEE oo Nay
(0F €0 11T ..Aye Scanlin ... Nay
Dahood ...t Nay Schiltz ... Aye
DaViS ..t Nay CideriuS . . o e Aye
Delaney ... Nay SIMON et Nay
[ g 1= ] | ... Nay SKar v ..Aye
Drum ..o Nay Sparks ... Nay
Eck .Aye Speer ..o Aye
Erdmann ... Nay StUder ... Nay
Eskildsen .............ocoooiiii. Nay Sullivan ... Nay
Etchart ..., Nay Swanberg .....ooooiiiiiii Nay
Felt.......oo i Absent Toole ..o Excused
FOStEr ...t ..Aye Van Buskirk .......................... Nay
Furlong ..o Aye Vermillion ... ... ... ... ... ... ... Aye
Garlington.................. e Nay Wagner,, ..o Nay
Gysler ... Nay Ward ... Nay
Habedank ...................cooe. Nay Warden ... Aye
Hanson, RS........................... Nay Wilson ... Nay
Hanson, R. ..., Nay Woodmansey  ............iiiiiiiin.. . Ave
Harbaugh ............................ Nay Mr. Chairman ......................... Aye
Harlow ...l ..Absent
Harper....oooiiiiiiii i Aye
Harrington ......................L. Aye CLERK SMITH: Mr. Chairman, 34 voting
Heliker ........... ... ... .. .. Aye Aye; 58 voting No.
Holland ............. o, Nay
Jacobsen ... Nay
JAMES ..ot ..Absent CHAIRMAN GRAYBILL: 34 having
Johnson ... Nay voted Aye, 58 having voted No, Mr. Cate’s amend-
JOYCE oottt Nay ment fails. The issue is now on Section 1, subsec-
Kamhoot ..............ccciiiiiin... Nay tion 1, as proposed by the majority.
Kelleher ........... vsvsssseerss.. Excused Mrs. Robinson, do you have an admendment?
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DELEGATE ROBINSON: Yes, Mr. Presi-
dent, | have an amendment, and if the clerk will
read it—

CHAIRMAN GRAYBILL: Very well. Mr.
Clerk, will you please read Mrs. Robinson’s
amendment which is before you on your desks.

CLERK SMITH: *“Section 1. Environment.
The public policy of the State of Montana is to
achieve and maintain a high-quality environ-
ment which is clean, healthful and pleasant, for
the protection and enjoyment of its people and the
protection of its natural beauty and natural
resources, including wildlife and vegetation. Each
person shall have the right to a high-quality en-
vironment which is clean, healthful and pleasant,
and the duty is to act in accordance with this
public policy. Each person may enforce such right
against any party, governmental or private,
through appropriate legal proceedings, subject to
reasonable limitation and regulation as may be
provided by law. Signed: Robinson.”

CHAIRMAN GRAYBILL: Very well.
Mrs. Robinson’'s amendment, which is to replace,
as | understand it, Sections 1, sub. 1, 2 and 3, is
before you; and, Mrs. Robinson, you may discuss
it.

DELEGATE ROBINSON: Yes, Mr.
Chairman, members of the Committee of the
Whole. The purpose of this proposal, all in one
section, which will delete the present subsection 1,
2 and 3, has three major purposes. One, it gives
you a statement of basic public policy, which is
broad and flexible so that it will cover presently
recognized forms of pollution as well as forms of
pollution which are yet unknown or as yet un-
recognized. Secondly, it gives you a statement of
the rights and duty as individuals with respect to
the environment. And, thirdly, it gives you an
expressed right for citizens to protect the environ-
ment through appropriate legal action where the
Legislature fails to act effectively. This last pro-
vision, | believe, is of critical importance. Al-
though | would agree that the Legislature should
act in this area, past experience clearly shows that
pur Legislature, other state legislatures, and Con-
gress have not always done so. The present prob-
lems we have with our environment are the
product of the inability or unwillingness of legisla-
tures to recognize environmental problems and to
take proper corrective action. The problems that
this section deals with, and | do not feel the major-

ity report deals with, are these. We have discussed
subsection 1. We have stated that the State of
Montana will maintain the environment. What
does that mean? Of course, we will maintain the
environment. We will maintain some Kkind of
environment. There’s no other way to go. Section
2, we provide the Legislature must provide for the
administration and enforcement of this duty.
Well, I think this is unnecessary. The Legislature
already has inherent power to act in regard to the
environment. We do not mention the court in this
proposal-in the majority report, so if the Legisla-
ture does not provide for this, what access do we
have? There is no way to enforce such actions, for
no one can require the Legislature to act in a cer-
tain way in regards to the environment or any
other matter. Section 2 also can be construed by
the Supreme Court or by anyone to delegate exclu-
sively to the Legislature the power to deal with the
environment, to the exclusion of the courts. We
would be in a much worse position than we are
now. Subsection 3 provides that the Legislature
must provide adequate remedies for the protec-
tion. | talked to Mr. McNeil, and his intent in this
was to allow the Legislature to set up access to the
courts to sue, but it does not say that. It says
“adequate remedies”. The Legislature could con-
ceivably, and perhaps they would, say that they
have created an environmental quality council
and the adequate remedy to protect your environ-
ment is to file a complaint with that. That may be
an adequate remedy. This further puts the realm
of environmental control in terms of the Legisla-
ture, to the exclusion of the court. It seems to me
that what we are dealing with here is something
that is not a new thing. The League of Conserva-
tion Voters sent out a questionnaire in November
—or end of October, when we were all running for
Constitutional Convention. At that time, a major-
ity of the members of this body clearly indicated
that they would support an environmental provi-
sion similar to the Illinois Constitution. This pro-
vides, as does my proposal, a statement of the
policy of the state and the right of the individual to
appropriate legal proceedings to enforce that
right. This is all that the section that | have pro-
posed to you does. | think the big objection to this,
and to the whole concept of citizens being able to
sue, has been the fact that, in Montana, you
already have standing to sue in terms of the en-
vironment. In many instances this is true. We
have the traditional common law concepts of the
three ways whereby we can sue-negligence,
nuisance and trespass. These were not imple-
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mented in regards to the environment but have
been used in that regard. But they do not really
effectively deal with the problem, because to be
able to sue under these three, you have to have
been able to prove that there were actual damages,
either monetary or physical. 1 contend that if
you're really trying to protect the environment,
you'd better have something whereby you can sue
or seek injunctive relief before the environmental
damage has been done; it does very little good to
pay someone monetary damages because the air
has been polluted or because the stream has been
polluted if you can't change the condition of the
environment once it has been destroyed. One of
the problems has been frivolous lawsuits. The
case-the States of Michigan and Illinois; you've
heard them millions of times-1 hate to bring it up
again, but the claim of frivolous lawsuits has
simply not been justified. | think the last sentence
of my proposal-“subject to reasonable limitation
and regulation as may be provided by law’-is a
clear guarantee and a safeguard against these
frivolous lawsuits. What Illinois did to implement
this section in their Constitution, they enacted the
Environmental Protection Act, which set up
standards by which the citizens could legally sue
another person or a governmental agency. It
seems to me that this should be probably the least
consideration, because it simply has not worked
out that way. | would submit to you the other
problem and concerns with the private property
aspect of it. It seems to me that if a few frivolous
lawsuits do occur and that a few frivolous lawsuits
is the price that we must pay for adequately pro-
tecting our environment for ourselves and future
generations, the choice should be clear. The citi-
zens should not be helpless to protect themselves
and the environment.

CHAIRMAN GRAYBILL: Very well, is
there discussion on Mrs. Robinson’'s amendment?
Mr. Skari.

DELEGATE SKARI: Mr. Chairman, |
support Mrs. Robinson’s amendment. | think
we're spending quite a little time on this, and yet |
think it's very important that we do spend some
time on this. | think we should try to imagine here
that we could look down upon this earth as if
through the eye of a camera, the kind of a camera
that is equipped to take a series of time exposures
over a long period of time. | think that this would
give us a dramatic example of the changes which
can take place, given enough time-say, 50 years.

It doesn't happen suddenly; it happens rather
slowly. It's sort of like a thief in the night. | think
Mr. Lindbergh sort of pointed this out with his
view from the air. He pointed out he had been
flying for 50 years and he had visited Montana
several times. He noticed the changes that were
taking place. I'm sure this is much more dramatic
in other areas. Fifteen years ago, | visited the
Santa Clara Valley in California, and 1 visited
this valley again about a year ago and | saw the
dramatic change. And it was not for the better. |
think we're going to have to look ahead to the
same sort of problems, the same population
growth in this state. | think we could consider the
Gallatin or the Bitterroot and the Flathead-some
of these beautiful valleys we have-and what
would happen to them if we do not take some
action. | would like to point out to you that today is
the first of March. It's a-to me it seems more than
the 21st when the first of March rolls around. It's
getting towards spring. | suppose they're probably
calving down around the Powder River now. The
grass on the lawn is starting to green up a little bit,
and it's beginning to look like spring. This is the
time when the earth renews itself. 1 suppose we
take it for granted, but we should say, really, my
God, it's happened! We should be extremely grate-
ful for it. But I would submit to you that it doesn’t
happen all over this earth, even at this present
time. Mr. Lindbergh pointed out the island of
Java. What has happened there, it looks like as if a
giant hoard of locusts had crept over the island. |
think we are facing a problem here that man has
not faced before, that we simply have the technical
ability to destroy ourselves. | think, then, we have
to face up to this problem, and possibly we can do
something here constitutionally. 1 think we
should combine two basic rights-the right to pri-
vate property and the legal right to protect what is
most valuable to us, and | say to you that this is
not incompatible. | think this delegation is
inclined to protect our environment. | think this is
the general feeling. | think | support Mrs. Robin-
son’s proposal because it is very clear and simple
and, | think, the best way to do this. It does three
things, which she outlined. It sets the tone of
public policy; it defines the rights of citizens; and it
provides for the enforcement of this. Yet it allows
the Legislature to set certain guidelines and pro-
cedures. For these reasons, | strongly support the
amendment by Mrs. Robinson. Thank you, Mr.
President [Chairman].

CHAIRMAN GRAYBILL: Mrs. Speer.
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DELEGATE SPEER: Mr. President, |
wish to support Mrs. Robinson’s motion. She has
given the reasons for this proposal very well., and |
won't repeat them. | simply want to add that | feel,
as she has said, that the real heart of this proposal
is the last sentence, which calls for the right to sue.
If there were not the right to sue persons or parties,
I think there is no guarantee that the public policy
or the individual right to a good environment is to
be preserved. I came to this Constitution with a
deep concern about many of the core areas of the
Constitution, and | still have thesegreat concerns.
I am very much interested in improving local
government. | am serving on that committee. But |
had come to feel that this is the one great issue
before this Convention. | think probably thatlocal
government can muddle along for 25 or 30 more
years, much as | would hate to see it do so without
reform, but | do not think we have many years in
which to remedy our-and save our environment.

CHAIRMAN GRAYBILL: Mr. Blaylock.
DELEGATE BLAYLOCK: Mr. President

[Chairman], | rise in support of Mrs. Robinson’s
substitute motion. Mrs. Robinson, in her speech,
referred to filling out of the questionnaire when we
were all running for the Constitutional Conven-
tion. 1, too, filled out one, and when | came to that
guestion about what we would do-or how 1| stood
on the environment-putting something into the
Constitution-as closely as | remember, | said
something like this-that | was not in favor
of putting an environmental protection clause
into the Constitution which had no meaning,
which would be used to simply lull the people that
they had some protection when they really didn't.
And | believe that Mrs. Robinson’s substitute
motion gives the people the right to do something
about their environment, and | support it.

CHAIRMAN GRAYBILL: Mr. Cham-
POuX.

DELEGATE CHAMPOUX: Mr. Presi-
dent [Chairman], fellow delegates. | stand in sup-
port of Mrs. Robinson’s proposal. Maybe you
haven't noticed, but | have a funny accent. I come
from Massachusetts, and I remember some of the
greatest times of my life were spent on the banks of
Walden Pond. It was a great joy to hitchhike out
there and spend time sitting beside Walden's
cottage-it's no longer there, some of the bricks,
the foundation are there--and dreaming. Well, |
was back there this summer, and Walden Pond is

no more. It is completely polluted, and there’s only
about half the water left. 1 love Montana; this is
why I'm here. And | hope it remains the way it is
today, because | want it to be like this for my
children. And | think if you think of the best
parts of Montana that you have known and hope
that it remains the way it is, then there is only
one way you can vote.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman, |
support Mrs. Robinson’s substitute motion. |,
some time ago-quite a few years ago--adopted
the test for what is proper for the government to do
and what not, and that boils down to somebody
else’s philosophy-I'm sure | borrowed it-that
the government exists for the sole purpose of doing
necessary things for people that they can't do for
themselves. Mrs. Robinson’s amendment fits that
bill. 1 think the members of this committee had
better heed that spontaneous applause we heard a
few minutes ago after Mr. Cate’s spirited speech,
and I'm happy and | thank God that my arteries
aren't so constricted that an idea like this can't get
up there. Thank you.

CHAIRMAN GRAYBILL: Mrs. Bughee.

DELEGATE BUGBEE: Mr. President
[Chairman], I'd like to submit that | think that as
a society we have a weak sense of history and a
weak sense of the future, an inadequate sense of
the past and an inadequate sense of the future.
And I'd just like each of you to question yourselves
about your own children, your own grandchildren,
and your own great-grandchildren, and | submit
to you that we are using something right now that
belongs to them. We're using their land, and we're
using their air, and we're using their water; and we
have no right to do this. We have no right to take it
away from them, and | think that this amendment
would help deter the course that we are now taking
and will give us-will insure for them something
that they have every right to.

CHAIRMAN GRAYBILL: Mr. Arbanas.

DELEGATE ARBANAS. Mr. President
[Chairman], fellow delegates. First of all, I'd like
to observe that, sometimes in the course of this
debate, it may have seemed that we were against
each other. Really, | get the impression, and I
should say it, that all of us are looking for a strong
article. Our differences, | think, come from just
how to do it. | feel that the-Delegate Robinson’s
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proposal is a fine compromise that should be
looked at very carefully by those who have been on
one side or the other. It has some very distinct
advantages. First of all, the first advantage |
liked, that I think that in the last sentence the
safeguards that many people worry about are
much clearer than any article | have seen so far.
The safeguards are there, and they're well put. The
second advantage of the amendment, it seems to
me, is the fact that it spells out very clearly that
each person has a duty. Other articles that we've
seen perhaps concentrate on the government or
some agency, whereas this talks about each per-
son having a duty, and that's very important.
And, lastly, for my own self, anyway, | like the fact
that it goes beyond just the clean, healthful and
protection area. That's pretty utilitarian. The
thing | like about Montana is more than just
“clean”. | like the beauty of Montana, and I like it
to be pleasant. And | think those things take us,
perhaps, into some philosophical issues but more
beyond just the clean and the safe.

CHAIRMAN GRAYBILL: Mrs. Reichart.

DELEGATE REICHERT: Mr. Chairman,
would my seatmate, Mrs. Robinson, yield to a
question?

CHAIRMAN GRAYBILL: Mrs. Robin-
son?

DELEGATE ROBINSON: Yes, I will.

DELEGATE REICHERT: My question
relates to the standing to sue. Do you feel an indi-
vidual should suffer actual damage before being
permitted to sue?

DELEGATE ROBINSON: No, 1 don't,
because-Mr. Chairman. |1 don't, because | feel
you are not doing anything to protect the environ-
ment. | know a lot of attorneys are very worried
about this, and | did some research to see what
court decisions had been rendered on this very
problem of standing to sue without proving actual
monetary or physical damages, and | can give you
about 10 cites, both from the Supreme Court-the
U.S. Supreme Court reports--and from the federal
reports, indicating that both federal court and the
Supreme Court have held that a person does not
have to be monetarily or physically injured on
behalf of environmental degradation to sue; they
simply may have an interestin theenvironmental
degradation. | think that this is certainly the trend
that the federal courts are taking. I can see no

reason for us to wait for Goedeau on this and linger
behind, too. There is-on all of the federal cases,
there’s a definite trend that you do not have to be
injured or have monetary damages to be able to
sue.

DELEGATE REICHERT: Thank you.
May | speak now, Mr. Chairman?

CHAIRMAN GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: 1 wish to speak
in support of Mrs. Robinson’s proposal. During
the last session of the Legislature, there was a bill
introduced-House Bill 33—and if you read the
House Journal of the last session, you will find
that this bill did not get very far. These people who
say the Legislature can take care of this ade-
quately, | feel, are wrong. | think that our Consti-
tution must contain a provision to protect our
environment. | receive more mail in this area than
any other, and it's really a very, very touching
situation when you receive so much mail from
children. 1 have some mail here from some doctors
in Great Falls, and they state: “Consider thought-
fully the future of Montana and specifically the
hopes we have for a quality environment for our
children and grandchildren.” |1 think we'd be
remiss in our duty at this Convention if we at least
did not do what Illinois did and our friends, the
North Dakotans. I'd like to read you their
section-part of their section on environment:
“Each person has the right to a healthful environ-
ment and may enforce this right against any
party, governmental or private, through appro-
priate legal proceedings, subject to reasonable lim-
itations as the Legislative Assembly may provide
by law.” This is very similar to the proposal Mrs.
Robinson has submitted. | really contend that
we're just as good as the people of North Dakota,
and | think that, all jokes notwithstanding, that
the least we can do is come up with a provision as
good as that of the North Dakota Constitution. |
really plead with my fellow delegates to support
this proposal of Mrs. Robinson.

CHAIRMAN GRAYBILL: Mr. Gysler.

DELEGATE GYSLER: Mr. Chairman, I
wonder how many delegates have read-well, in
one page-it appears on page 17—which is the
minority proposal on the right to sue. It kind of
seems increasingly apparent to me that a lot of
people have not read what is contained in the
report. The reason that the majority did not sup-
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port a separate section saying “the right to sue”,
the paragraph 3 of our report states, “The Legisla-
ture is directed to provide adequate remedies for
the protection of the environmental life-support
system from degradation and to provide adequate
remedies to prevent unreasonable depletion of nat-
ural resources.” Now, to those of us that studied
what we were doing for a long time before we did it,
we felt that this, in itself, is a lot stronger than,
certainly, the proposal we’re looking at right now.
If all you are wanting to add is a difference in
wording on the right to sue, I would suggest that
you would do it when we get along to the minority
report number 4, and | notice Mrs. Cross has a
slightly reworded one. | ask you to look at Mrs.
Robinson's proposal and look at the three sections
of the majority proposal by the committee and
read it, without paying too much attention to how
beautiful the words sound but whattheir meaning
actually is, and then vote your conscience.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Mr. Chairman,
will Delegate Robinson yield to a question--or sev-
eral questions?

I have been, for some time now, reviewing the
Environment Article of the State of Illinois and
also that from the State of North Utopia-or, |
guess, North Dakota-it seems as though it must
be Utopia, the way we are quoting--and | ask you
why you have added the language, which does not
appear in either of those two provisions, “and the
duty to act in accordance with this public policy”?

DELEGATE ROBINSON: | added that
language because | feel that it is a valuable addi-
tion, that people do-it's not only a right of the
citizens of Montana to have a clean environment,
it is also their duty to try to maintain that environ-
ment. And | submit that where rights exist, corre-
sponding duties also exist; and | think that it was
just an attempt to recognize that fact.

DELEGATE MURRAY: Mr. Chairman, if
I may inquire further. Mrs. Robinson, did you find
any precedent for that type of duty anywhere else?

DELEGATE ROBINSON: No, | did not
find any precedent for this type of duty in terms of
a constitutional provision.

DELEGATE MURRAY: Did you find any
reference to duty, as you have described it herein,
in any legislative enactment?

DELEGATE ROBINSON: Yes.
DELEGATE MURRAY: Where?

DELEGATE ROBINSON: There are sev-
eral. Just a minute. The Environmental Protec-
tion Act that substantiated Illinois’ constitutional
provision clearly delineates also the duty as well.

DELEGATE MURRAY: Any other
states?

DELEGATE ROBINSON: That's the
only one | have right now.

DELEGATE MURRAY: Is it in the same
language that you have it here?

DELEGATE ROBINSON: | don't know,
Mr. Murray, if it's in the very exact same lan-
guage. | think the word “duty”, regardless of how
it's construed, has a pretty definite meaning, and |
don't know if it's the exact same wording or not.

DELEGATE MURRAY: The reason I'm
asking you these questions, Mrs. Robinson, is so
that the record will show your intent relative to
them, and | would-I'm real concerned about your
reference to duty. | can see the establishment of a
right, but I'm concerned about the establishment
of a duty; and | would appreciate it, since you seem
to have done considerable legal research on this
matter--and being a lawyer myself, | like to take
the benefit of other people’s research if 1 can-if
you would please tell me what you think the
impact of the addition of that clause in this state-
ment means.

DELEGATE ROBINSON: | certainly
think that the impact of it is kind of precedent to
the last sentence of that clause, where | mention
that each person may enforce such right against
party. | think it amplifies the right to sue as per-
haps also being a part of that duty. That duty is in
protecting or causing the State of Montana, which
we have established as a public policy, the right—
the duty of each individual to see that the public
policy of the State of Montana is protecting the
environment, and perhaps the only way that a
citizen may fulfill that duty is by bringing appro-
priate legal action in a court of law.

DELEGATE MURRAY: Now, then, let me
ask you this. | think your reference to duty is well.
Should 1 fail to sue somebody for a pollution prob-
lem, could you sue me because in the Constitution |
had a duty to act?
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DELEGATE ROBINSON: | can find no
precedent for that type of litigation. I can find
precedent for-on federal statutes and federal
decisions whereby, if you were remiss in your duty
to sue, | could also sue the person that you should
have probably sued.

DELEGATE MURRAY: No, no; that's not
my question, Mrs. Robinson.

DELEGATE ROBINSON: | understand
your question. | said that | could not find prece-
dent for that type of action. I do not know.

DELEGATE MURRAY: Then, is it fair to
assume that we do not know what we are doing if

we adopt this language?

DELEGATE ROBINSON: No, sir, | don't
think it's fair to assume that. | think it might be
fair to assume that you don't know what you're
doing (Laughter) if you adopt this, but | don't
think that it's fair to assume that |1 don't. 1 refer
you specifically to Delegate Proposals 20 and 21
by Mr. C. B. McNeil, who also deals with the public
policy of the State of Montana and the duty of each
person to provide, maintain and enhance a quality
environment for the benefit of the people. I would
like to say, Mr. Murray, that if you are satisfied
with this whole article without the duty business,
the fact that you're satisfied with it would
certainly-you know, | wouldn't get all that upset
about leaving the duty out if | could get you to
agree with that much. (Laughter)

DELEGATE MURRAY: Well, Mrs. Robin-
son, you probably aren't going to get me to agree to
it anyway, but | am concerned about-Mr. Chair-
man, if 1 might address my remarks to the dele-
gates and not Mrs. Robinson. You may beseated,
ma’am. | am concerned about the establishment
in the Constitution of a second level of duty, which
this particular language causes me some concern
about. | feel, through talking with Mrs. Robin-
son-1 state this for the record-that her lan-
guage, “subject to reasonable limitation and
regulation as may be provided by law’-and she
may object if this is not her interpretation and the
intention-her intention with respect to the addi-
tion of that language-that that clearly means
that there shall then be no litigation brought by or
under this particular provision of the Constitu-
tion, should it be enacted, without the Legislature
having provided the implementation for such liti-
gation.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: | feel that I
must speak now to further clarify the point Mr.
Murray just raised, because, as far as | can deter-
mine by speaking to the Attorney General in Hli-
nois, who adopted a similar provision in their
constitution as what I'm proposing here, his state-
ment does not really merit much consideration.
The Attorney General in Illinois-their provision
stated not that a person would not have the right
to sue unless the Legislature took action. On the
contrary, a person has the right to sue, therightto
enforce his clean and quality environment and
can do so without limitation unless the Legisla-
ture acts to limit it. This is a self-enforcing provi-
sion; and if the Legislature wants to limit it and
restrict it, which they have already done in this
state by the-in Title 69 of our present codes-then
this would be appropriate. But it is not as Mr.
Murray indicated, Mr. President [Chairman]. And
while I have the floor, and | won't get up again, in
reference to Mr. Gysler's remarks concerning the
minority report and concerning the right to sue, |
have read it. | have read it very carefully. I have
concluded that it is probably-adds nothing and
could be more harmful than good. First of all, you
will recognize that citizens already have the right
to legal recourse against governmental agencies
that fail to carry out duties delegated by the Legis-
lature. This right of judicial review is presumed
even in the absence of express constitutional or
statutory provisions. The State of Montana's Ad-
ministrative Procedure Act specifically permits
judicial review of administrative actions. The
danger | see in that minority section was that it
would seem to restrict the right to sue, as a consti-
tutional matter, to actions against state agencies.
This, taken in connection with the entire majority
proposal, could well be a final nail in the coffin
against the citizen’s right to protect the environ-
ment.

CHAIRMAN GRAYBILL: Mrs. Bughee.

DELEGATE BUGBEE: This is from the
constitution of North Dakota, and I'd like to read:
“Environment. The public policy of the state and
the duty of each person is to conserve, develop and
utilize natural resources-” and then it goes on. It
has the word in there exactly.

CHAIRMAN GRAYBILL: Mr. Kamhoot.
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DELEGATE KAMHOOQOT: Mr. Chairman,
I took a great deal of time on this subject this
morning, and I'll not do so again. | know for sure
that everyone here wants to protect the environ-
ment of Montana in the best way they can figure
out. | am very appreciative of the fact that many of
the delegates came to Montana because they like it
better here than where they came from. Now, I'm a
third generation here, and | still like it here. My
grandfather had a pack string that he ran out of
Helena, right where we are now-in 1868. And |
plan to stay here. But you know, in Mrs. Robin-
son’s proposal here, there’'s a lot of words that we
battled for four weeks in committee, and | would
like to ask Mrs. Robinson if she can define what
these words mean: healthful, high-quality, pleas-
ant and reasonable. She used healthful twice,
high-quality twice, pleasant twice, and reasonable
once. | hope, Mae Nan, thatyou can clear meup on
this, because no one else has been able to in five or
six weeks of debate up here.

CHAIRMAN GRAYBILL: will you yield,

Mrs. Robinson?

DELEGATE KAMHOOT: May I ask Mrs.

Robinson a question, Mr. Chairman?

CHAIRMAN GRAYBILL: will you yield,
Mrs. Robinson?

DELEGATE ROBINSON: Yes, wMmr.

Chairman, 1 will yield.

CHAIRMAN GRAYBILL: very well.

DELEGATE ROBINSON: 1 would first
like to point out that these words were chosen for
those very considerations: the fact that, in the
majority report on subsection 1, you did not care to
use any qualifying environmental phrases. As |
pointed out earlier, these words have been used in
other states’ environmental protection acts and
other state constitutions, as well as in the federal
Environmental Protection Act. Now, I'm not
going to stand here and define the words to you,
because as you well know, these are subject to
court interpretation. What we are asking the
Legislature to do, and what they did in Illinois,
when we say that people can sue on behalf of the
right to protect the environment within reason-
able limitations as prescribed by law, what
happens is that the Legislature decides what
ramifications are involved in a clean, healthy,
high-quality environment-whatever you choose.

If you will look at the majority proposal on page 3,
you provide for unreasonable depletion of natural
resources; you provide for adequate remedies.
Now, you cannot tell me that the words “ade-
quate” or the words “unreasonable” are any
clearer in your proposal on page 3 than the words
“gquality” or “healthful” or “clean” are covered in
my proposal. | will submit to you that litigation
has been done on these words “clean” and
“healthful”. There are guidelines and there are
standards to use; and I'm not going to attempt to
tell you, you know, what these things mean; but |
can guarantee to you that the Supreme Court will
certainly be able to tell you.

DELEGATE KAMHOOT: Thank you,
Mae Nan. Well, I still haven't found out whatthey
meant, but I'm sure the Supreme Court will advise
me if 1 contact them. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well, the
guestion is on Mrs. Robinson’s amendment to Sec-
tion 1. Is there further discussion?

Mr. Harper.

DELEGATE HARPER: Mr. Chairman, |
submit to you that, as a Montanan, I know what
my duty is in helping to preserve the environment;
but unless we pass something like this, | will not
have the right. Now, the issue is not so much on
the duty as on the right, as Mae Nan has said.
This, | think-finally, after all day’sdebate, we've
gotten down to the issue. Here we have a clear
statement of the rights of the individual, the right
to have a high-quality environment. Secondly, the
right to have the right to enforce the right to a
high-quality environment. Now, we don't argue
about having a treasure in this Treasure State.
We've got a treasure in this Treasure State, as Mr.
Cate said, that 2 billion people in this world would
give almost anything to have; andl wanttheright
to fight to protect this right for children like this
little one upstairs here, for the young people, and
for all these generations to come; and this is the
only document we have before us that will give the
individual this right.

CHAIRMAN GRAYBILL: Mr. Burk-
hardt.

DELEGATE BURKHARDT: 1 rise in
support of Mae Nan’s proposal. | felt | could not
vote for Mr. Cats's proposal because of the emo-
tional connotations which it had already received
in the press and in our state, but | feel that this



1236 MONTANA CONSTITUTIONAL CONVENTION

proposal does carry, as has been stated well by
many people, the things that we need to protect
our environment and to assure that it will be ade-
quately safeguarded. | feel that 80 much has been
said already, but | would simply join in the state-
ment that Rick Champoux made a moment ago-—
and I've always wanted to call him Breck
Shampoo ever since the night of our happy time—
but I am in Montana by choice, as are many other
people. | could live on the east coast or the west
coast. We have chosen, the last 14 years, to make
this our home and hope to make it our home for the
rest of our lives. | lived in Big Horn County in
eastern Montana for five years, enjoyed watching
the sunset on the coulees and thecountry thatrolls
down there with sagebrush and yucca. That's a
very fragile environment, as has been pointed out
before; when you tear it up to find the coal, some-
thing has to be done to make it a valuable resource
afterward. It seems to me that much of what we
are trying to achieve here is maore definitely
guaranteed by Mae Nan's proposal than by those
that we've had before us. | would see it as a com-
promise move and yet a move that intelligent peo-
ple of Montana could get behind and support. By
the way, the people down there in the sagebrush
country, where 1 lived for a number of years, are
not without intelligence. Most of them married the
school teacher, you know, after they homesteaded,
and they know the issues and they're deeply con-
cerned. Our Western Montana that we cherish so
much and enjoy backpacking-l even complained
to Charles Lindbergh when he was here that |
didn’t like him flying over it, once | got up there in
that high country-that it really is a beautiful
resource, and we don't want to see it destroyed.
Too much would be said if I continued the conver-
sation. It seems to me that this gives us the means.
Let's enact it if at all possible. | support this
motion.

CHAIRMAN GRAYBILL: Mr. Brazier.

DELEGATE BRAZIER: Mr. Chairman,
fellow delegates. | lost my book, so I'm forced to be
brief. 1 rise to speak just so you don't get the
impression that | have compromised the basic
principles of constitution drafting that | have
been trying to brand on your minds. The
exchanges between Mrs. Robinson, Mr. Murray
and Mrs. Robinson and Mr. Kamhoot point out the
problem. They have asked her to define words,
and, of course, that may be an unfair question; but,
you know, somewhere down the line, the Supreme

Court is going to interpret those words, and then
they're going to be locked into a constitution
where nobody can get them out. And what that
Supreme Court’s going to do at that time, it's going
to say, “Well, we're going to have to give effect to
all provisions of our Constitution, including pri-
vate rights and other citizens' rights that have
been recognized over the years,” and I'll bet you—
I'll give you odds that they come up with an inter-
pretation that sets you back, and then you have no
remedy short of another constitutional amend-
ment. This is all I'm trying to tell you. Don’t leave
it to interpretation. If you want citizens’' rights,
fine. 1 imagine that I'll be one of the beneficiaries
to that particular result, but what you're doing
here is you're playing Russian roulette to solve a
problem and you've got three bullets in the
chamber. Now, if you'll analyze this thing without
emotion, | think you'll see that you have a better
chance to make progress if you don’t let somebody
else lock it in.

CHAIRMAN GRAYBILL: Mr. McKeon.

DELEGATE McKEON: Mr. Chairman, |
rise in support of Mrs. Robinson’s proposal. One
salient fact forces me-compels me to go for the
strongest environmental protection we can. My
area, the Anaconda-Butte area, has a rate of lung
cancer and emphysema which is twice that of the
national average. These people who work in the
mines and who work in the smelter cannot endure,
Mr. Chairman, unless their environment-the
working environment is cleaned up for them. For

this reason, | will support Mrs. Robinson’s en-
vironmental proposal and will also support any
environmental proposal which | feel will give

some aid to these poor working men who have
spent their lives in the mines and the smelter.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: Mr. Chair-
man, | hesitate very much to get up and raise any
guestion about this article, because it will be im-
mediately interpreted that | am speaking on
behalf of a client of our office, which is the
Hoerner Waldorf Company of Missoula. Well, |
am hot, because, fortunately that company is in
the process of spending many million dollars to
clean up its environment. It will match their
health standards of the Air Purity Act of Mon-
tana, and it doesn’'t care less about what we do in
this respect. But | have been impressed by the
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rather ready acceptance of all hands with the lan-
guage that is contained in this proposed amend-
ment, and | really wish that, simply for your own
personal judgments, you would examine it more
closely. The Illinois Constitution does contain the
words “healthful”, does contain “the right to sue”.
So, also, does the North Dakota document refer to
“a healthful environment”, and, of course, we all
know that health is a very significant personal
interest that we all have. Thisis whatprompts Mr.
McKeon's remarks. But incorporated in this pro-
posal here, for the first time as | know of in any
document in the country, are the terms “pleas-
ant”, “enjoyment”, “protection of beauty”, and
“protection of wildlife”. And | suggest to you—
now, in addition to that, it says that each person
has the right to a pleasant environment of this
nature and each person may enforce that right
against any party, governmental or private. The
thing that prompts me to rise here is to caution all
of you in your own personal considerations of pro-
tecting the environment--and it is in the same
category as peace and war; | don’t know anybody
who really advocates war, and | don’t know any-
body who advocates a poor environment. | have a
whole host of grandchildren whose future welfare
in the environment | have just as much interest in
as anybody else. But | am troubled here that we
may be erecting in the Constitution a very fertile
source of litigation for the benefit of lawyers and
others, and these are the examples that trouble
me; and if maybe this can be cleared up in this
discussion, | would be very happy to hear them
cleared. But | visualize that there are people who
do not like to see logging going on in the forests,
and | think that their right to have a pleasant
enjoyment of the natural beauty of the forest,
including vegetation, includes the right to stop
logging. | think that those who like to see a lovely
river valley or stream flowing in its natural state
would have the right to attack any proposed resi-
dential subdivision or development, however well
planned, that would somehow cover the land in
that area with homes for people to live in, who,
themselves, might like that area in order thatthey
might get closer to a pleasant environment. In the
course of our--well, after we got over here, | got a
letter from a lady who lives down in the Nine-Mile
country near Missoula, and | assume that the
other delegates got the same-a Mrs. Bondurant, 1
think her name was. She was very aggrieved
about the decimation of the wildlife in the Nine-
Mile country, the disappearance of the deer and
the other animals in the forest; and if she feels this

way, she has a personal right against the State of
Montana and the Fish and Game Department, |
should think, to protest or to prevent the fish and
game season which would allow the taking of fish
or game in the Nine-Mile area where she lives.
Now, | am not manufacturing wild things. | hope,
in bringing up these things, because this Ilan-
guage, as Mrs. Robinson very carefully tooled
and it is very carefully all-inclusive and it very
carefully gives an individual right to any person
to enjoy and tohave all these things and to enforce
it; and | think | would be compelled to advise Mrs.
Bondurant, for example, thatthis would give her a
right that she would be able to enforce; and | think
the qualifier in the last sentence there, about what
the Legislature is going to limit or regulate, could
never be interpreted by any responsible court as
granting the right in the first instance, in the first
two sentences of the Constitution, and then with-
drawing it or qualifying it or limiting it in such a
manner in the third sentence that it would, in fact,
become meaningless and unreasonable. In other
words, | think these rights as granted are, in
effect, self-executing, as she pointed out; and all |
want to do in this discussion is to point out to you
that this is the most sweeping kind of statement
that could be drafted and that it is pregnant with
all kinds of possibilities for the future in Montana
that are not found in any precedent. Of course,
there is no precedent for this because the other
constitutions do not go this far; and | feel that, as a
responsible body, we should deliberate here on the
extent to which we wish to enlarge the periphery of
the environmental protection, because you can see
here that we are creating rights by one citizen
against another, crisscrossing all through the
whole panorama of human activity. And | think
we should be very careful before we get carried
away with enthusiasm for doing the right thing
and overdo it. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Schiitz.

DELEGATE SCHILTZ: Mr. Chairman, |
shall be very brief, but I do want to respond to
Mr. Garlington. If | understand-the burden of his
song is that this is untested and untried, there’s no
precedent for it. As you all know, Montana was the
first state ever to have a war conducted under-
ground over in Butte. We were the first state to
have a senator who was not seated in the United
States Senate. Just once before I die, | would like to
see Montana be the first state that did something
good.
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CHAIRMAN GRAYBILL: Mr. Rebal.

DELEGATE REBAL: Mr. Chairman, |
resist Mrs. Robinson’s proposal but not on the
basis that I'm not interested in a strong environ-
mental doctrine. As a member of the Natural
Resources Committee, | would like to say that all
of us worked very hard toward a strong environ-
mental article. After hearing many hours of testi-
mony, we were faced with many questions. For
example, when it came to such things as the defini-
tions of “clean”, “healthful”, “pleasant”, ‘“enjoy-
ment’--and also, when it comes to “the protection
of its natural beauty and natural resources,
including wildlife and vegetation”. We were asked
such questions as: “Does it mean that, if you pro-
tect your wildlife, that you can't shoot a duck?”
“Does it mean that, if you're going to protect your
vegetation, that you can't mow down a blade of
grass? ' Now, these are the things thatl see in this;
and, believe me, I'd like to see a very strong en-
vironmental article, but 1 do resist Mrs. Robin-
son’s, Thank you.

CHAIRMAN GRAYBILL: Mr. Siderius.

DELEGATE SIDERIUS. Mr. President
[Chairman], I'll take a chance on cutting hay
under this proposition and also take a chance on
cutting grain under this proposal, but | think as a
whole we have all been very, very neglectful. Now,
I was born and raised in the Flathead; and we just
took things for granted until all of a sudden, in
1963, | happened to be at a creek that was known
as Ashley Creek and here come down-1 have a
picture of it-a fish, a dead fish come floating
down the creek; and that's when | became con-
cerned about this environment. And | think we're
doing a disservice to our children and our grand-
children if we don't do something about this
environment, and | would be for a stronger-l was
one of those that was for public trust, but I will
compromise and | will go along with Mae Nan'’s

proposal. | think that will do what we think should
be done. | thank you.

CHAIRMAN GRAYBILL: Now, the issue
is on Mrs. Robinson’s amendment to the environ-
mental section, Section 1.

Mr. Scanlin.

DELEGATE SCANLIN: Mr. Chairman, |
was hoping to join the parade of saints, but there
have been many intervene since that--some of the
enemy. | rise in opposition to Mrs. Robinson’'s
amendment for the simple reason that for every

hour we shall spend here discussing these issues,

the committee has spent days. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Swanberg,
you were up. Did you wish to speak?

DELEGATE SWANBERG: It seems to me
there’s a basic flaw in Mrs. Robinson’s approach
when she says that we all have a right to a high-
quality environment. | submit that for, lo, these
last 25 or 30 years, we have been participating
willy-nilly in the destruction of this environment.
It is we who have allowed these cars to pile up in
wrecked-car junkyards. It is we who have polluted
our streams with sewage, without having sewage
disposal plants. It is we who have allowed indus-
try to dump offal into the streams, such as coming
from meat-packing plants. And all this has been
done while we sat idly by and did nothing. Then,
suddenly, we wake up and discover, to our horror
and astonishment, that our environment is not
what it should be. It is we who have littered our
streets. It is we who have littered our camp-
grounds. There was a time here in Montana when
it was considered almost a crime to go into a camp-
ground and fail to clean it up when you left. |
regret to state that things have changed since
those days. It used to be almost a crime for a
person to go through another man's gate and not
close that gate behind him when he went through.
I now submit that times have changed, and this,
too, is done willy-nilly, without regard to that
man’s cattle. Do we have a right to a healthful
environment in view of our past actions? | submit
that probably we do not. | submit that what we
have instead is an unholy mess that's going to
have to be cured by legislative action, and it's
going to have to be done feelingly and gropingly to
contend with this mess that we have created. And
for these reasons, | would resist Mrs. Robinson’s
proposal, Now, for the edification of the rest of the
body, our state Legislature has not been exactly
remiss in this matter. In 1971, they passed a law,
section 65.601 is where it begins and it's a seven-
page law, and | think we'd save a lot of time if the
delegates here would take a look at this law and
see what's already been done. I’'m not going to
read at length, Mr. President [Chairman], but |
would like to quote a few lines from it. They say
that “The purpose of this act is to declare a state
policy which will encourage productive and enjoy-
able harmony between man and his environment;
to promote efforts which will prevent or eliminate
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damage to environment and stimulate the health
and welfare of man; to enrich the understanding
of the ecological systems and natural resources
important to the state; and to establish an En-
vironmental Quality Control Council. The Legis-
lative Assembly, recognizing the profound impact
of man’s activity on the interrelation of all com-
ponents of the natural environment, particularly
the profound influences of population growth,
high-density urbanization, industrial expansion,
resource exploitation and new and expanding
technological advances, and recognizing further
the critical importance of restoring and maintain-
ing environmental quality to the overall welfare
and development of man, declares that it is the
continuing policy-” Well, | could read on and on,
Mr. President [Chairman], but 1'11 refrain. At any
rate, | would very seriously urge the rest of the
delegates to get hold of this and study it. It will aid
us greatly and, | think, shorten the time for the
consideration of this proposal. And thank you, Mr.
President.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
during this debate there has been a lot of discus-
sion of fear which is rampant in this body and
elsewhere, according to my reading of frivolous
suits in the private area of our state should this
program be written into the Constitution. It is in
the private sector where people are evidencing
fear. | have heard very little concerning the fear
that would come from people who injure federal or
state lands. That seems to be all right. And it's the
little fellow that is being used as a-being fright-
ened by this ghost that is beingraised; | think that
the little fellow who gets into a nuisance suit is
going to get into the nuisance suit anyway. It's
already a danger for him. If he has a stock-feeding
yard and the odor is bad, his neighbor may bring a
nuisance suit against him or may even sue for
damages. This has happened. All sorts of things of
that character are possible, but we don't hear
about the things that might transpire as a result of
some large organization eroding the country or
wrecking the landscape or polluting the streams
or one thing and another. I'm afraid that it's a case
of the hand of Esau but the voice of Jacob. | think
that we're trying to-somebody is trying to muddy
the water and frighten all the little people in Mon-
tana, of whom there are many more than there are
large corporations, with the consequence that the
delegates will be chased back into their holes and
refuse to vote.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: Mr. President
[Chairman], | rise in support of Delegate Robin-
son’s amendment here. 1 know during the course
of our deliberations here, the argument has been
used many times that if we put such-and-such into
the Constitution, the people are going to vote it
down; and | would like to use some of the same
reasoning, | guess, but maybe in reverse. It's that,
if we in this body don't take a strong stand in
regard to the environment, that maybe the people
will think that we have not done a good job and
say, “Well, we're just going to have to send it back
to them and have them do a better job next time.”
So | would encourage you to support Delegate
Robinson’s amendment. Thank you.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Thank you, Mr.
President [Chairman]. | speak in opposition to
Mrs. Robinson’s amendment because | feel that
the article itself, in the first section, will cover this.
Much of it is statutory, and the Legislature can
enact these same provisions. In thinking of this at
this time, |1 doubt that there’s a neighbor that I
couldn’'t sue right now. | think that | have been
aware of clean air and clean water perhaps many
years before Mae Nan was born. I've been inter-
ested in health and welfare, and | still am, but I
cannot go along with this because | can see all
types of jury suits. Also, in my area there are areas
where the water level raises from time to time; the
sewers and the wells intermingle. Who's going to
sue who? Its real interesting.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mrs. Robinson’'s proposal to amend
Section 1 of the environmental part of the Natural
Resources proposal.

Mrs. Robinson, are you ready to close?

DELEGATE ROBINSON: Mr. President,
I would like to just briefly reiterate some of the
comments that have been made since | last spoke.
Mr. Garlington brought up the usage of some of
these words. It reminds me of the last hearing that
the Natural Resources Committee had; and if
you'll remember, for those of you who were there,
an attorney from Helena, Mr. Picotte, who repre-
sented North Dakota Uctilities, was also concerned
about the words “clean”, “healthful”, “quality”,
because they were too metaphysical-if you will
remember that terminology. Mr. Garlington’'s ob-
jections seemed to be very similar to me. We are



1240 MONTANA  CONSTITUTIONAL CONVENTION

worried about someone being able to interpret
these words. When we were on the majority pro-
posal, as | indicated to you awhile ago, no one
mentioned the problem we would have in deter-
mining “adequate” or “unreasonable” or any of
the words used there. Further, I'd like to indicate to
you that in the Bill of Rights, in the present and
the proposed, we have certain metaphysical terms
such as “inalienable rights”, which include “the
right of pursuing life's basic necessities” or “of
enjoying or defending their lives and liberty”, “of
acquiring, possessing and protecting property”,
and “of seeking their safety, health, happiness in
all lawful ways”. These are pretty metaphysical
terms, too, it seems to me. But it seems that, judg-
ing by contemporary community standards, we've
had no trouble in determining what “liberty”
means, what “freedom”, what “inalienable
rights” mean. | submit that we are not going to
have any trouble in determining what “clean” and
“healthful” and “high-quality” means. Secondly,
in terms of Mr. Rebal's comments about would you
be able to shoot a duck because you're not protect-
ing the natural resources or the wildlife and vege-
tation. It seems to me that if you read this carefully
and just look at the last sentence, where it says
“through appropriate legal proceedings, subjectto
reasonable limitation and regulation as may be
provided for [by] law”, there’s your answer. We're
not going to have these ridiculous things happen-
ing; | mean, the Legislature is reasonable. We can
at least expect reasonable guidelines from them.
Thirdly, Mr. Swanberg’'s comments-do we really
have the right? Have we utilized this right? Per-
haps we have been remiss in our right; and that's
why | think it's important to include the section,
as | have, dealing with duty. We have had this
right and perhaps we haven't been very careful to
uphold it, and that's why | think we-to insure
adequate enforcement of this right, let's put the
duty in there, too, to make it meaningful. In terms
of Mr. Scanlin’s objections, he’s right in a way.
The Legislature hasn't really been remiss. As a
matter of fact, they have done some very good
things in terms of the environment. The thing that
really bothers me is that we, as a Constitutional
Convention-trying to look ahead in a hundred
years, we're not even willing to approach the sub-
ject with the same aggressiveness that the Legis-
lature has done so in the past. | think that if you
were really concerned with living up to any of your
campaign commitments, if you want something
reasonable, if you want something that's mean-

ingful in terms of the environment of Montana,
you should support my proposed amendment.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mrs. Robinson’s proposal to amend
Section ] by adding the words: “The public policy
of the State of Montana is to achieve and maintain
a high-quality environment which is clean,
healthful and pleasant, for the protection and
enjoyment of its people and the protection of its
natural beauty and natural resources, including
wildlife and vegetation. Each person shall have
the right to a high-quality environment which is
clean, healthful and pleasant, and the duty to act
in accordance with this public policy. Each person
may enforce such right against any party, govern-
mental or private, through appropriate legal pro-
ceedings, subject to reasonable limitations and
regulations as may be provided by law.” | presume
you want a roll call vote; we'll have one. All in
favor of the motion to put thisin asSection 1 of the
Environmental Article, vote Aye; and opposed,
vote No. Has every delegate voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Please cast the
ballot.

Aasheim o o Nay
Anderson, J. Nay
Anderson, 0.. . Nay
Arbanas o .Aye
AFIIESS .ottt e Absent
Aronow Nay
ATEZ Aye
ASK. . Nay
Babcock .........c.coiiiiii Nay
Barnard ~  ,.,.... PP Nay
BatesS ...t Nay
Belcher Nay
Berg......ooo Nay
Berthelson Nay
Blaylock ...... ..o i Aye
Blend Nay
Bowman.. . . .Ave
Brazier Nay
BrOWN . o oot Avye
Bugbee..............L Aye
Burkhardt............................. Aye
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Campbel ....... . Aye

Cate.. it . Aye
Champoux ......., e Aye
Choate ..o .Avye
Conover ..o JAye
Cross ... Aye
Dahood ... Nay
Davis ... Nay
Delaney ... Nay
Driscoll ... Nay
Drum oo Nay
Eek . oo Ave
Erdmann ... N ay
Eskildsen ... Nay
Etchart ... Nay
Felt. .. ... CAbsent
Fogter oo . Aye
Furlong ... Aye
Garlington ........... ... ... ... Nay
Gysler ..o Nay
Habedank ...................co..... .Absent
Hanson, RSl Nay
Hanson, R. ...... ... .. ... i i, Nay
Harbaugh .......................... Nay
Harlow ... . Aye
Harper..... ..o, Ave
Harrington ... Aye
Heliker ... ... ... .. ... il L Aye
Holland .............. ..ot Nay
Jacobsen ..., Nay
James ... . Ave
Johnson .............. e, Nay
JOoyCe .. Nay
Kamhoot ................. ... ..ol Nay
Kelleher ... .. Excused

TLeuthold .......... ... ... i i, Ayve
Toendorf..............o. L. Aye
Lorell0 ... Nay
Mahoney ......... ... ..ol Excused

Mansfield .......... ...t Nay
Martin ......... . Nay
McCarvel ... Nay
McBDonough ......... ... ... ... Aye
McKeon ...l . Aye
McNeil ... ... Nay
Melvin ... ... Aye
MONTOB «.vivi e . Aye
Murray ... Nay
Noble ... Nay
NUtting ..o Nay
Payne ... . Aye
Pemberton oo Nay
Rebal .. oo N ay
Reichert ..o CAve

Robinson............................. Ayr
Roeder .Aye
Roallins.. Aye
Romney ' .. LAye
Rygg Nay
Scanlin . . .. Nay
Schiltz . ... Avye
Siderius Aye
Simon ,........... e e Nay
Skari.... ... Aye
Sparks Nay
Speer. .o, Aye
Studer Aye
Sullivan .. Nay
Swanhberg .. .. Nay
Toole . Excused
Van Buskirk Aye
Vermillion Aye
Wagner.......... ... .o Nay
Ward ‘o Nay
Warden . CAye
Wilson . . . ... .. . . ... .. . . ... Nay
Woodmansey . Nay
Mr. Chairman ,, LAye

CLERK SMITH: Mr. President, 43 wvoting
Aye; 51 voting No.

CHAIRMAN GRAYBILL: 51 delegates
having voted No, 43 having voted Aye, the pro-
posed amendment is defeated.

The Chair will recognize Mrs. Reichert.

DELEGATE REICHERT: Mr. Charman,
| wish to offer a substitute motion.

CHAIRMAN GRAYBILL:
Reichert;  proceed.

Yes, Mrs.

DELEGATE REICHERT: This is being
printed. | think it is being distributed now.

CHAIRMAN GRAYBILL: Do you want
the Chair to read it? 1)o you want the clerk to read
it?

DELEGATE REICHERT: Yes, would you
please read it.

CHAIRMAN GRAYBILL: All right, will
the clerk please read Mrs. Reichert’s substitute
motion.

CLERK SMITH: “Section 1, Public
policy-legislative responsibility. The public pol-
icy of the state and the duty of each person is to
provide and maintain a healthful environment for
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the benefit of this and future generations. The
general assembly shall provide by law for the
implementation and enforcement of this public
policy. Section 2, Rights of individuals. Each per-
son has the right to a healthful environment. Each
person may enforce this right against any party,
governmental or private, through appropriate
legal proceedings, subjecttoreasonablelimitation
and regulation as the general assembly may pro-
vide by law. Signed: Reichcrt.”

CHAIRMAN GRAYBILL: Very well,
Mrs. Reichert's amendment has two sections. |
take it to be your intent to substitute it in place of
Section 1, sub. 1, 2 and 3, if it passes. Is that right,
Mrs. Reichert?

DELEGATE REICHERT: That's right,
Mr. Chairman.

CHAIRMAN GRAYBILL: Very well, you
may speak on your motion.

DELEGATE REICHERT: I'm sure that
most of the delegates will recognize this as the
lllinois provision, verbatim. 1 had hoped | would
not have to submit this motion. I had hoped that
the last one would have passed; but since we want
something that's tried and true, something that's
been included in a constitution before, 1 had this
ready. Now, | want to remind the delegates again
that, last fall, when a questionnaire was sent to us,
many of us felt that the Illinois provision would be
fine for the State of Montana. | am very much
afraid of the majority proposal for several rea-
sons. | consulted with a lawyer, and he said Sec-
tion 2 and Section 3 of the majority proposal would
do more harm than good. I'd like to read you his
comments about Section 2 of the majority pro-
posal. I'll read the section first, the subsection of
Section 1. “The Legislature must provide for the
administration and enforcement of this duty”--
and that's the duty to maintain the clean environ-
ment. Now, “the direction to the Legislature to act
in this section adds nothing positive in terms of
environmental protection and may be extremely
detrimental. The Legislature has the inhuvrent
power to act regarding environmental matters. In
addition, there is no way to enforce such a direc-
tion, for no one, including the courts, can require
the Legislature to act in a certain way with regard
to environmental or any other matters. In other
words, if this section of the majority proposal were
included in our Constitution, it would be harmful
to future generations of this state.” Section 3—

that, too, is considered to be harmful. “This sec-
tion would add further credence to the position
that matters relating to the environment are
exclusively within the control of the Legislature.
With such an interpretation, if the Legislature did
not act, there would be no remedy. As has already
been noted, the Legislature cannot be forced to
provide any particular type of remedy or remedies.
The majority appears to believe that standing to
sue should not exist without actual provable
money damages. If we wait until then, ofcourse, it
is too late, for the degradation to the environment
will have already occurred.” I hope that the dele-
gates will realize that the Illinois provision is our
last hope to have something meaningful in our
Constitution, and I'll rest at this point.

CHAIRMAN GRAYBILL: Is there
further discussion of Mrs. Rcichert’'s proposal?
Mr. Vermillion.

DELEGATE VERMILLION: Mr. Chair-
man, there seems to be some people who may think
that we're suggesting-there is a suggestion here
of something pretty radical, and we just got
through talking about one proposal that was
somewhat similar to what North Dakota had
introduced. | point out this little news article that
we've had on our desks. The North Dakota Consti-
tution has been released for the citizens to take a
view of it, and they have something similar to this
new proposal about environmental protection;
and according to this one news article, they say in
North Dakota, initial observations of North
Dakotans about their new proposed Constitution
is that it's pretty much a middle-of-the-road docu-
ment that doesn't wander very far to the left or
right. For people who want a constitution that
takes off on a lot of unexplored trails, this one isn't
it. So | think what we're doing here is not suggest-
ing anything radically new or far out, but some-
thing I really think the people expect us to do. It's
something that is middle of the road, if you will,
and | think this assembly should adopt it.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Mr. Chairman,
will Mrs. Reichert yield to one question, please?

CHAIRMAN GRAYBILL: Mrs. Reichert?

DELEGATE REICHERT:
there’s just one. Yes, Mr. Murray.

I'm glad
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DELEGATE MURRAY: Is our Legisla-
ture to he called the “general assembly” now?

DELEGATE REICHERT: | beg your par-
don? Oh—

DELEGATE MURRAY: Well, you used
the same language, and that means you used
“general assembly”.

DELEGATE REICHERT: Oh, | guess |
should substitute. Thank you.

DELEGATE MURRAY:
that’'s a stylistic change?

You believe

DELEGATE REICHERT: Yes, very sty-
listic.

CHAIRMAN GRAYBILL: Mr. Gysler.

DELEGATE GYSLER: May | ask Mrs.
Reichert a question, please?

CHAIRMAN  GRAYBILL: Will you yield'?

DELEGATE
Gysler.

REICHERT: Yes, Mr.

DELEGATE GYSLER: Mrs. Reichert, you
mentioned that you consulted an attorney. Would
you mind telling us who the attorney was?

DELEGATE REICHERT: McCrory ofthe
law school.

DELEGATE GYSLER: Thank you.
Really, from my own personal viewpoint, | think,
again, that we're getting into another article
simply because there is a right to sue provision;
and | would like to say what | did a little while ago,
that | believe this should come up when the minor-
ity proposal comes up. As far as the rest of it, |
again ask you, take and read it. Don’t look at the
beautiful words, hut look at the meaning, because
it's the meaning what is interpreted and not the
beautiful words. You can write things and have
them sound wonderful; hut if they're going to have
any meaning, you have to have meaning in them,;
and | believe the majority proposal has done this,
so | resist this amendment.

CHAIRMAN GRAYBILL: Is there any
further discussion of Mrs. Reichert’'s proposal?
Mr. McNeil.

DELEGATE MCcNEIL: Mr. Chairman.
Just briefly, I must remind the delegates that the

majority took the word “healthful” out to strength-
en the majority proposal. We did not want the
Supreme Court of this state or the Legislature to he
able to say that the environment in Montana, as
we know right now, can he degraded to a healthful
environment. So our purpose in leaving that word
out was to strengthen it. I would like also to
remind the delegates that the Illinois provision
does not contain subparagraph 3 of the majority
proposal, which speaks precisely to the point that
concerned Jerry Cate so much, and that is there is
no provision by which the Legislature can
prevent-and this is anticipatory-can prevent
unreasonable depletion of the natural resources. |
submit if you will read that majority proposal
again and again, you will find that it is the strong-
est of any constitution and the issue to which
George Harper is still concerned is not foreclosed.
That issue will be put before this Convention in
the form of an amendment from our Chairwoman,
Louise Cross. It will speak specifically to the issue
of the citizen’s right to sue anybody as a separate
issue and to he added as subparagraph 4 of this
proposal if it passes. Thank you.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Mr. Chairinan,
fellow delegates. | did not get a copy of this amend-
ment, for some reason, and so was at a little hit of a
disadvantage. However, | want to address my
remarks to just two words, “healthful environ-
ment”. And it's my understanding that the
amendment we have before us simply r .odifies
“environment” by the word “healthfu! , and it
also includes the provision of standir 4 to sue, if
you will. | oppose this amendment r.n that very
basis because | feel that if we, as a Constitutional
Convention of Montana, use gur line of defense on
the environment on the hasic of healthful, then
we, in fact, might as well forget it, because what
I'm concerned about in Montana is not a healthful
environment. This country is going to have to
address itself to the question of a healthful envi-
ronment. What I'm concerned about is an environ-
ment that is better than healthful. If all we have is
a survivable environment, then we've lost the hat-
tle. We have nothing left of importance. The fed-
eral government will see to it one way or another,
if it's in its power, that we gve an environment in
which we can manage to crawl around or to suy-
vive or to in some way stay “alive”. But the en-
vironment that I'm concerned about is that stage
of quality of the environment which is above
healthful; and if we put in the Constitution that
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the only line of defense is a healthful environment
and that | have to show, in fact, that my health is
being damaged in order to find some relief, then
we've lost the battle; so | oppose this amendment.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: May | ask Mr.
Foster a question'?

CHAIRMAN GRAYBILL: Mr. Foster,
will you yield'?

DELEGATE FOSTER: Certainly, Mr.
Chairman.

DELEGATE REICHERT: Would you like
the word “clean” inserted?

DELEGATE FOSTER: Well, | supported
the original amendment this morning, which had
a clean and healthful environment and certainly
would approve of including clean.

DELEGATE REICHERT: I'd be glad to
include the word “clean”. We'd be a little different
from Illinois’ Constitution. We'd have an addi-
tional word, but | would-1 don't know how to do
that parliamentarily, to include the word “clean”
in the second section-“each person has the right
to a clean and healthful environment”. If | can get
Mr. Foster's vote with that addition, I'd be glad to.
And | think it is a point well taken. This business
with words really confuses me, and | know that we
were talking about the word “adequate” before. |
know what happened to public hearings because
of the word “adequate”, and yet the magjority uses
the word “adequate”, and nobody yet has
explained what “adequate remedies” are. | think
that there is difficulty with words, but | think
we're going to have to face this problem. And |
think, as | said, the least we can do is have the
[llinois provision in our Constitution with the
addition of the word *“clean”.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE McNEIL: Mr. Chairman, |
must point out one additional omission, and this
was the principal reason | opposed Delegate
Robinson’s-it deleted from the majority proposal
the affirmative duty to improve our environment.
And if we ever get back to the majority proposal,
subsection 1, | will move to change that word
“enhance” to “improve” so there will remove any
doubt as to what that word is intended to mean.

CHAIRMAN GRAYBILL: Mrs. Reichert,
are you ready to close?

DELEGATE REICHERT: | am, | believe,
and | think that perhaps Mr. McNeil is right. |
would like Section | in addition to the Illinois
provision, so perhaps we can move for acceptance
of the lllinois provision and then we can get Sec-
tion 1 of the majority proposal, and | think then
we'll have a fine section on environmental protec-
tion for the state. | talked to Mr. McNeil during the
lunch hour, and | said, “Mr. McNeil, you are one of
those who, in answering the questionnaire sent
last fall, said he could approve of the Illinois provi-
son.” And I'll remind al of you otherswho sad
they could approve the lllinois provision-1 have
the list right here-but Mr. McNeil was one of
them, and at lunchtime he thought he could; so if
we could do this and have his first section of the
majority proposal, we'd have a better provision
than Illinois.

CHAIRMAN GRAYBILL: Very well-do
you want to close, too, Mr. McNeil? Okay.

DELEGATE MCcNEIL: Mr. Chairman, I'd
like the privilege of responding to that. | did not
say | would support the Illinois provision in
response to that inquiry. | said | would advocate a
stronger provision. The delegate proposal which |
submitted to this committee substituted the word
“quality” for the word “healthful”. My thinking,
hopefully, was that we want something stronger
than healthful. | support our majority position
here, now, that to maintain and improve the en-
vironment of this state is much stronger than
Illinois.

DELEGATE REICHERT: Mr. Chairman,
may | close again?

CHAIRMAN GRAYBILL: If you think
you need to.

DELEGATE REICHERT: | want to
thank Mr. McNeil, because | think he's perfectly
right. We'll have the Illinois provision and the
majority proposal Section 1, and we'll have a
strong section on the environment.

CHAIRMAN GRAYBILL: Very well, so
many as shall be in favor of-d” you want a roll
call vote?

UNIDENTIFIED DELEGATES: Yes.
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CHAIRMAN GRAYBILL: AIll right. So
many as shall be in favor of Mrs. Reichert’s pro-
posal on environment, which is the Illinois pro-
vision, please vote Aye on the voting machine; so
many as are opposed, vote No. Have al the dele-
gates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Very well,
we'll close the ballot. Please take the vote.

DELEGATE CATE: Cate votes Aye.

CHAIRMAN GRAYBILL: Very well,
we'll check it. Will the clerk please add Mr. Cate's
Aye vote.

Aasheim ............... ... ... Nay
Anderson, d............ ...l N ay
Anderson, O..........coovvivininnns .Absent
Arbanas oo Aye
ATNEES it e Absent
ATOTIOW oo Nay
Atz o . Aye
ASK o Nay
Babcock ........... i Nay
Barnard .........iiiiii . Aye
Bates ... Absent
Belcher ..oovvvviiii e Absent
Berg ... Nay
Berthelson .......... ... ... ... ..., Nay
Blaylock ... ... . Aye
Blend.. ... Nay
Bowman............. ... . ... ... . ..... Aye
Brazier ........cciiiiiii Nay
Brown ... Nay
Bughee ... .. . .. Aye
Burkhardt ... .. Aye
Caln ..o e Ave
Campbell ... ... ..Aye
Cate .. o . Aye
ChampouX . vv v cr i i .Aye
Choate. . ... i Aye
COMOVEY « ottt e Aye
CrOBS ot e Aye
Dahood ..........ccoiiiiiiii Nay
DaVvisS .ot Nay
Delaney ........ N \ K21
Driscoll ... Nay
Drum e Nay
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Erdmann ............................. N ay
Eskildsen ...........c.ccooiiiiiL. Nay
Etechart ... Nay
Felt, oo .Absent
Foster ... .. i Aye
Furlong ... Aye
Garlington ..., .Absent
Gysler ... Nay
Habedank ............................ Nay
Hanson, R.S.......... ... . ... ........ Nay
Hanson, R. ........................... CAve
Harbaugh ........ ... . ... .. ......... Nay
Harlow ..o CAve
Hasper .. ... Aye
Harrington ............ ..., Aye
Heliker .........c i, .. Aye
Holland ........cooviiiii it N ay
Jacobsen ... .Aye
dames ... . Aye
Johnson ............ ...l Nay
JOYCE . e Ave
Kamhoot ............oooiiiiii.t Nay
Kelleher .......coooiiiiiiiiii... Excused
Leuthold ..o Aye
Loendorf... ... ... ... ... ... .. .. Absent
Lorello..ooovviviinioen, e Nay
Mahoney .........coviiiiiiinn. Excused
Mansfield ............................. Nay
Martin ... N ay
McCarvel ..o Nay
MeDonough ..o .Ave
McKeon ....oooiiiiiiiii .. Aye
McNeil ... Nay
Melvin ... Nay
MONroe.. ... . Aye
MUITAY .. et Nay
Noble., ..o Nay
NUtEING. v Nay
Payne .........cciiiiiii . Aye
Pemberton ... Nay
Kebal.............o i Nay
Reichert ..o Aye
Robinson ............ ... .. il Aye
Roeder... ... . ... ... . ... Aye
ROIINS ..o .Aye
Romney ......... ... ... .. ... . Aye
Rygg ..o Nay
Seanlin oo Nay
Schiltz ... o Aye
SIEIIUS o vveeeeee et .. Aye
Simon ... Nay
Skarl oo e L Aye
Sparks ... Nay
SPeer i .. Aye
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Studer ... e cerveri s Nay
Sullivan Nay
Swanberg. Nay
Toole Excused
Van Buskivk .............. ... Aye
Vermillion Aye
Wagner Nay
Ward v vvinnrinrerrrssrrarrirarrsraaes Nay
Warden................0ciiiii Nay
Wilson Nay
Woodmansey A y e
Mr. Chairman .Aye

CLERK SMITH: With Mr. Cate voting
Aye, 43 voting Aye, Mr. President; 47 voting No.

CHAIRMAN GRAYBILL: 47 having
voted NO, 43 having voted Aye, the motion is
defeated.

Mr. Campbell.

DELEGATE CAMPBELL: Mr. Chair-
man, if | may, at this time, | would move to amend
Section 1, subsection 1, as has been placed on the
desks of all the delegates.

CHAIRMAN GRAYBILL: Very well, will
the clerk please read Mr. Campbell’s amendment.

CLERK SMITH: “Mr. Chairman. | move to
amend Section 1, subsection 1, page 3, by deleting
and amending as follows: “The State of Montana
and each person must maintain and enhance a
clean and healthful environment in the state for
the enjoyment and protection of present and
future generations. Signed: Campbell.”

CHAIRMAN GRAYBILL: Mr. Campbell,
| take it that adds the words “clean and healthful”
and it adds the words “the enjoyment and protec-
tion of’ the present environment, is that correct?

DELEGATE CAMPBELL: It does.

CHAIRMAN GRAYBILL: Very well.
Mr. Campbell.

DELEGATE CAMPBELL: Thank you,
Mr. Chairman. | think we’re back at the original
premise again. If | may have your attention,
please. We are back to the original position again.
Do we—as the citizens of the State of Montana
have overwhelmingly said in every poll and indi-
cation, they want some provision on the environ-
ment. Are we now going to say that we do want a

clean and healthful environment, or are we going
to duck the responsibility that we’ve been talking
about all day today? Now, | do not buy the theory
that not describing the type of environment that
we want for the State of Montana makes it a
stronger environmental provision. | think since
the environment is the number one issue, it’s
incumbent upon this Convention to live up to their
responsibilities. A clean and healthful environ-
ment, as you will notice, as Mr. Swanberg said, is
something less than the Legislature has already
stated in their description of what they want for
the State of Montana. | do not feel we can accept
anything less than a clean and g healthful en-
vironment. If you’ll check the codes, you’ll see that
the last Legislature, which we all commend for
doing such a good job-and who had the courage
to put into this state the strongest environmental
provision yet that this state has ever adopted, and
they had the courage to go home to their electorate
and they got from that electorate the satisfaction
and, really, the commendation of the people of the
State of Montana. Now, they describe as a safe,
healthful, productive, aesthetically and culturally
pleasing surroundings. Now, has anyone suggest-
ed such a far-reaching proposal like that for the
Constitution? No. Now, certainly, we have to at
least live up to the present statutes of the State
of Montana, and | do not think that you can go
home and walk down the streets of your hometown
between the time that this Convention adjourns
and the time this is voted on-May | have your
attention? Your honor-Mr. Chairman, | don’t
feel half the delegates are listening, and |
would call for their attention.

CHAIRMAN GRAYBILL: I'm watching,
and I'm rapping them down when there’s not
attention. You have their attention. Goahead, Mr.
Campbell.

DELEGATE CAMPBELL: If | may pro-
ceed. | sincerely do not feel that you can go to your
hometown and walk down the street and someone
will come up to you and say, “What did you do
about the environment, finally, in the Constitu-
tional Convention?” Under themajorityproposal,
you will have to look them in the eye, knowing that
you spent all the money to come over here to do
something they were interested in, and say, “Yes,
we the people in Montana at the Convention
decided to have one.” Now, what is he going to
say? You decided to have an environment. Well,
isn’t that wonderfull We’ve already got an
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environment. What did you decide that you
wanted the environment to be? Well, some radical
proposals were made about public trusts--were
thrown out; other things-pleasant environment.
And someone suggested “clean and healthful”.
Now, we’re all for that, but we certainly don’t want
to use the words. Now, what is this average citizen
going to say? He’s going to say, “You went all the
way over there for something that you agreed in
and said you were too timid to put it in the Consti-
tution like we all wanted to have it?” This cer-
tainly is the emperor’s clothing again. If you can
all convince yourself that not describing the type
of environment you want is so strong and so
important and going to give you this extra protec-
tion, then | submit to you that when you get home,
some voter is going to ask you what it is and
they’re going to see right through it, that there’s
no description on the type of environment that you
put on here at all. And there won’t be any more
North Dakota jokes, because the joke will be on
Montana. So, | submit this is a basic minimum. If
we’re going to do anything, this is the place to do
it. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well, is
there discussion on this?
Mr. McNeil.

DELEGATE McNEIL: Mr. Chairman—
oh, you turned the volume up. | rise to offer a
substitute motion for Mr. Campbell’s amendment.
It will read basically as the majority proposal
does, page 3, line 9—change the word “enhance”
to “improve”; line 10, delete the words “of the
state”; insert, before the word “environment”,
“Montana’*-so that the substitute motion will
have subsection 1 of Section } read as follows:
“The State of Montana and each person must
maintain and improve the Montana environment
for present and future generations.”

CHAIRMAN GRAYBILL: Very well, Mr.
McNeil’s substitute motion would have Section 1,
sub. 1, read: “The State of Montana and each
person must maintain and improve the Montana
environment for the present and future genera-
tions.”

Mr. McNeil.

DELEGATE MCcNEIL: Mr. Chairman,
this is basically the majority proposal rephrased
and deletes the words “clean” and “healthful”.
Our intent is not to permit the Legislature or the
courts to permit our present environment to be

degraded to what they might interpret “a clean
environment” or “a healthful environment” to
mean.

CHAIRMAN GRAYBILL: Very well, is
there further discussion on Mr. McNeil’s motion?
Mr. Campbell.

DELEGATE CAMPBELL: | oppose Dele-
gate McNeil’s proposal. What this does is, in
effect, lock into the Constitution the present level
of pollution in those areas which it is already too
much; and Missoula is not going to be satisfied to
say that your air will remain as polluted as it is
now, forever in the future. We sincerely want to
improve the quality of our air. | do not helieve—
and | believe you stated it sincerely when you said
this was the intent of your majority report, to
insure that the present level of pollution, or lack
thereof, will be maintained by the State of Mon-
tana. | feel that this should be defeated, that you
should improve and try fer a clean and healthful
environment and that this is worse than nothing.
It would absolutely take away the incentive that
the Legislature has had. Who knows, it may even
put their acts unconstitutional. | would strongly
oppose this amendment.

CHAIRMAN GRAYBILL: The Chair
would only point out to you, Mr. Campbell, that it
does use the word “improve”. | don’t know what
that may mean. Is there other discussion?

Mr. Rebal.

DELEGATE REBAL: Mr. Chairman, as a
member of the Natural Resources Committee, |
support Mr. McNeil on this motion.

CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman,
as a member of the Natural Resources Committee
that worked for about five weeks on this and heard
every argument that could possibly be presented, |
think-1"ve heard all of them that’s been made
here today--we’re being worn down. I've been
keeping track of it here, it looks like the
proposals-there are several of them yet-they're
probably for the purpose of just getting a few
votes away each time, because people are getting
tired of it; but I'm going to stay right here. I'm
going to vote for Mr. McNeil’s proposal. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Jacobsen.
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DELEGATE JACOBSEN: Mr. President
and fellow delegates. I, too, am with Mr. Scanlin
and these others that have talked about the major-
ity report. We know they spent weeks in working
this out. They have used the wording, and | believe
our committees should have a little bit more con-
sideration than we have been giving them. Thank
YOU.

CHAIRMAN GRAYBILL: Mrs. Eck.

DELEGATE ECK: Mr. Chairman, the
committee may feel, after hearing the long list of
witnesses they heard, that they have comeup with
the strongest statement that they can come up
with on environment for Montana, but I've bheen
hearing from environmental groups around the
state, from students who have looked at this, and |
have not yet found one who thought that this was
a satisfactory article. In fact, they've ridiculed it,
and I think they will ridicule us if we go home with
an article like this for the environment.

CHAIRMAN GRAYBILL: Mr. Gysler.
DELEGATE GYSLER: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Gysler.

DELEGATE GYSLER: | feel that Mr.
McNeil's motion should take away any doubts
about the committee’s desire that we improve and
that the environment, and especially in places like
Missoula-1 don't know, to me there is absolutely
nothing magic with words “clean and healthful”
that can be interpreted by courts to mean different
things. What the committee really wants to do,
and what we felt we have done in gur wording, is to
make sure that there is no judicial interpretation
that can come along that can say that the environ-
ment, as we have it at the present time or when our
Constitution is accepted or rejected, but hopefully
accepted, that can say that our environment can
go downhill from time to time. The only way that it
can go is uphill, is get better, and this is why we
have stayed away from all the adjectives. |
endorse Mr. McNeil's amendment.

CHAIRMAN GRAYBILL: Very well. The
guestion is on Mr. McNeil's amendment to add the
word “improve” in place of the word “enhance”, in
line 9 of Section 1 on page 3, and to add the word
“Montana” before the word “environment”, so
that it says “the Montana environment”, and
strike the words “ofthe state”. Somany as shall be
in favor of Mr. McNeil's proposal, please-d” you
want a roll call?

DELEGATE KAMHOOT: Roll call.

CHAIRMAN GRAYBILL: Very well. So
many as shall be in favor of Mr. McNeil's pro-
posal, please vote Aye on the voting machine; so
many as shall be opposed, vote No. Has every
delegate voted?

(No response)

CHAIRMAN GRAYBILL: Dges any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: If not, the vote
is closed. Please take it.

Aasheim ., e e .. Absent
Anderson, d. ... Aye
Anderson, O............ciiiiiiiiii.. Aye
Arbanas ................ ..o Aye
AYTIESS ot e Absent
AVOnoOw .o  Aye
ArtZ oo . Aye
AsK . Ave
Babcock ... JAye
Barnard ...............cciiiial, .. Aye
Bates.. ... . Aye
Belcher ... Aye
Berg ... Nay
Berth&on ...l Aye
Blaylock ................ ... Aye
Blend . ... e Ave
BOWITIATIL . oo vttt e et e et e Ayve
Brazier ........... ... . Aye
Brown ... Nay
Bugbee ... ... .. Nay
Burkhardt ............................ Nay
Caln ... o i e Absent
Campbell ............. ...l Nay
Cate oo Nay
Champoux ..o Aye
Choate ......................coc. .Absent
CONOVET ettt eeiaeieeieeene Aye
Cl 0SS e vttt e ..Aye
Dahood ..o Absent
D aVIS o Aye
Delaney ... Aye
Driscoll ....... e Ave
| 3t s AU Aye
Eek oo Nay
Erdmann ... Aye
Eskildsen .............................. Aye
Etchart ... JAye
Felt .. o Absent
Foster ... ... ... .. ..l Nay
Furlong ............................... Nay
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Garlngton ...l Absent

Gysler ... .o .. Ave
Habedank ..., Aye
Hanson, R.S............ccoviiiiiint, .Aye
Hanson, R. .........cccoviiiiiiinaii., .Aye
Harbaugh ............................. Aye
Harlow ... Nay
Harper. ..oooeeeeee e, Nay
Harrington. . ..., Aye
Heliker ... . Nay
Holland ...............cccccoviiin. .Absent
Jacobsen ,........ e e ... Aye
JAMES oo ..Aye
JohNson ... .Aye
JOYCO.. ot .. Ave
Kamhoot ............ccocoiiiiiinn.. .. Aye
Kelleher ..., Excused

Leuthold ......... ... i, Aye
Loendorf .. ... ... Aye
Torello.....oo o i i Aye
Mahoney ...........c.ciiiiiiiin., Excused

Mansfield ................ ... ... Aye
Martin........ ..o Ayve
McCarvel ... o Ave
McDonough. ... Aye
McKeonn «.oovviiiiii i .. Aye
McNeil ... ..Aye
Melvin . ... Aye
MOIEEOR «vvee et ettt Nay
MUEPAY -« v vveeee e e e Aye
Noble . .oo o e Aye
Nutting ..o Aye
Payne ... Aye
Pemberton ............... ... ... Aye
Rebal .......coooviiiiiiiiiii JAve
Reichert .. oo Nay
Robinson ......... ... ..ol Nay
Roeder. ... ... i Ave
Rollins ............. ... ... Absent

(2703901 ¢ T=) AT Nay
RYOO wtiriti e .JAye
Scanlin.. ..., .. Avye
Schiltz ... Aye
Siderius ... Nay
SHIION o evvveeee e e e .. Aye
Skari ... Nay
Sparks. ... Aye
Speer ..o Nay
Studer ....ooiii Aye
Sullivan ............ ... Aye
Swanberg.. ..o Absent
Toole oo Excused

Van Buskitk ... ,Aye
Vermillion ........... ... ... .. ... Aye

Wagner .. ..o Aye
Ward . . ..o Aye
Warden .. ... .. Aye
Wilson ... Aye

Woodmansey A y e
Mr. Chairman .Aye

CLERK HANSON: Mr. Chairman, 68 dele-
gates voting Aye, 19 voting No.

CHAIRMAN GRAYBILL: 68 delegates
having voted Aye, 19 having voted No, Mr.
McNeil's substitute motion amending the Section
1, subsection 1, to read: “The State of Montana
and each person must maintain and improve the
Montana environment for present and future
generations” has passed.

The Chair will recognize Mr. Campbell.

DELEGATE CAMPBELL: |1 move to
amend the motion by inserting the words, after
“improve”, “a clean and healthful environment
for Montana for present and future generations”.

CHAIRMAN GRAYBILL: You want to
put in the words, after “improve”, “a clean and
healthful Montana environment™!

DELEGATE CAMPBELL: Yes.

CHAIRMAN GRAYBILL: That's the way
it is; and leave out “in the state”. “For the enjoy-
ment and protection of-are you putting that in
again?

DELEGATE CAMPBELL: No.

CHAIRMAN GRAYBILL: You're leaving
that out this time. Okay. Very well, Mr. Camp-
bell's motion has the effect of adding the words “a
clean and healthful Montana environment” to the
status of the motion-or, status of the section as it
now stands, so that the thing would read: “The
State of Montana and each person must maintain
and improve a clean and healthful Montana en-
vironment.” Is there further discussion on Mr.
Campbell's amendment? (No response) Do you
want a roll call vote? Very well. All those in favor,
please vote Aye on the voting machines; all
opposed, please wvote No. Has every delegate
voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)
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CHAIRMAN GRAYBILL: Please take the

vote.

Aashelm ... .Absent
Anderson, d............ Nay
Anderson, O................cciiiiin.. Nay
Arbanas ......... . Aye
Arness . ... e Aye
AYONOow ... Nay
Avtz o .. Aye
Ask oo Avye
Babcock ... Nay
Barnard ........... ...l . Aye
Bates ... .. Aye
Belcher ...................0 ot Nay
Berg Ave
Berthelson ............................ Nay
Blaylock .. ... .. ... ... ... . . Aye
Blend ................iil .Absent
Bowman ..., JAye
Brazier ... Nay
Brown ...............0... L e Ahbsgent
Bugbee ...l Aye
Burkhardt ............... oL Aye
(o= VS & Aye
Campbell ............................ . Aye
Cate .. ... . Aye
Champoux .........coviiiviii i, Aye
Choate. ... i Absent
Conover ... i Aye
(OF o 11 F Aye
Dahood ... Absent
Davis .o Nay
Delaney ... Nay
Driscoll ..o Aye
Drum ..o Nay
Bk o Aye
Erdmann ... o Nay
Eskildsen .......................... .Absent
Etchart ... Nay
Felt. ... .Absent
Foster ... Aye
Furlong. ... Aye
Garlington ......................... .Absent
Gysler ........ ... Nay
Hahedank ............................. JAve
Hanson, R.S...........coo i, Nay
Hanson, R. ..., .Aye
Harbaugh ..., Aye
Harlow ... .. Ave
Harper... ... oo Aye
Harrington ......oooovviiiiiii.. Aye
Heliker .o ..Aye
Holland ........ ... Nay

Jacobsen ... ... ... ... Aye
James ... .Aye
Johnson ................ ... ... Nay
JoycCe Nay
Kamhoot ... .......................... Nay
Kelleher ........ ... ... ... ..... Excused

Leuthold .............................. Nay
Loendorf ... Aye
Lovello ... Nay
Mahoney ......................... Excused

Mansfield .. ........................... Nay
Martin ................................ Nay
McCarvel ... Nay
McDonough. ... Aye
McKeon ..o Aye
McNeil ... Nay
Melvin.............o i Aye
Monroe.. ... LAve
Murray.. ... Nay
Noble ................................. Nay
Nutting ... Nay
Payne ... ... Aye
Pemberton ... Nay
Rebal .. ..o Nay
Reichert .......... ... ... o it Aye
Robinson .................... . Aye
Roeder......... ... o . Absent
Rollins ... ............................. Aye
Romney ... ... Aye
RYgg ..o Nay
Seanlin ... Nay
Schiltz .. ... Aye
Siderius. ... Aye
SImon ... Nay
Skarl oo JAye
SParks ... Nay
SPEOT « o .. Aye
Studer ..o Nay
Sullivan ............ ... ... Nay
Swanberg ... ... .. Absent
Toole .. i Excused

Van Buskirk ...l JAye
Vermillion ............................. Aye
Wagner ... ... .Aye
Ward ... . Nay
Warden ... Ave
Wilson ........... .. Nay
Woodmansey ......................... Nay
Mr. Chairman ........................ .Aye

CLERK HANSON:
gates voting Aye, 38 voting No.

CHAIRMAN GRAYBILL: 49 deleg

Mr. Chairman, 49 dele-

ates

having voted Aye and 38 delegates having voted
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No, Mr. Campbell’s motion passes. Therefore the
section now reads: “The State of Montana and
each person must maintain and improve a clean
and healthful Montana environment for the pre-
sent and future generations.” Are there further
amendments? (No response) If not, Mrs. Cross, do
you want to move that Section | as amended-Mr.
Murray, do you want to make the motion?

DELEGATE MURRAY: | move that
when this committee does arise and report, after
having had under consideration Section 1, subsec-
tion 1, of Committee Proposal Number §, it recom-
mend the same be adopted as amended.

CHAIRMAN GRAYBILL: Very well, all
in favor of the motion, please say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: We have Sec-
tion | adopted. Will the clerk please read subsec-
tion 2.

CLERK HANSON: “Section 1, subsection
2. The Legislature must provide for the adminis-
tration and enforcement of this duty.” Mr. Chair-
man, subsection 2.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Mr. Chairman, |
move that when this committee does rise and
report, after having had under consideration Sec-
tion 1, subsection 2, of Proposal Number g, that it
recommend the same be adopted.

CHAIRMAN GRAYBILL: Very well. The
issue, then, is on subsection 2 of Section 1 of the
Natural Resources proposal.

The Chair recognizes Mrs. Cross.

DELEGATE CROSS. Mr. Chairman, at
this time | would like to make a substitute motion.
On your desks you have a section with my name
on it. | would like to strike the language in subsec-
tion 2 and also in subsection 3 and replace both
with this amendment. And will you change the
words in the first line to read as follows: “To meet
the obligation set forth in Section 1, each Montana
resident may take appropriate legal proceedings
against any party, governmental or private, sub-

ject to reasonable limitation and regulation as the
Legislative Assembly may provide by law.”

CHAIRMAN GRAYBILL: Very well. The
Chair understands it to be Mrs. Cross’ amend-

ment-substitute motion that we would delete sub-
sections 2 and 3, on lines 12 through 18, and in
place put the language: “To meet these obligations
set forth in Section 1, each Montana resident may
take appropriate legal proceedings against any
party, governmental or private, subject to reason-
able limitation and regulation as the Legislative
Assembly may provide by law.”
Mrs. Cross.

DELEGATE CROSS: | would like to
explain this action. We discussed the pros and
cons for the better part of the day. | think that
leaving the two sections in, as in the majority
report, greatly weakened the stand of the original
statement in Section ]. Section 2 does not add
anything positive in terms of environmental pro-
tection. In fact, it may be detrimental. The Legis-
lature does have inherent power to act regarding
environmental matters. In addition, there is no
way to force such a direction, and no one,inciud-
ing the courts, can require the Legislature to act in
any particular way with regard to the environ-
ment. or anything else. The danger in Section 9 is
that it can be construed to exclusively delegate
such authority to the [Legislature, and this would
even exclude the courts. Section 3 also gives
further credence to the position that matters relat-
ing to the environment are exclusively within the
control of the Legislature. If there is such an inter-
pretation and if the Legislature did not act, there
would be no remedy. As I've mentioned before, the
Legislature cannot be forced to do any particular
type of thing in regard to environmental remedies.
Therefore | submit this motion, and | hope that
you will support it.

CHAIRMAN GRAYBILL: Very well, the
sum and substance of Mrs. Cross’ subsection 2 is
to give a right to sue. Is there debate on this issue’
Incidentally, | might say that the Chairhastaken
the liberty, Mrs. Cross, of amending the first line
to say: “To meet these obligations set forth in
subsection 1”—which is what | think you mean.

Very well, Mr. Gysler.

DELEGATE GYSLER: Would Mrs. Cross
yield to about two questions, please?

CHAIRMAN GRAYBILL: Mrs. Cross,
will you yield?
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DELEGATE CROSS: Yes, | will.

DELEGATE GYSLER: Mrs. Cross, is it
your intent that there be nothing said in this arti-
cle to set up any-to direct the Legislature-and
when this article says “must”, that's as strong as
you can get with the Legislature-to set up the
administration and enforcement to be sure that
these things are done as far as we can go? Is it your
intent to delete this?

DELEGATE CROSS: | think, Mr. Gysler,
that the Legislature can do this anyway, whether
we direct them or not, so | don't see that that
Section 2 has much place in the article.

DELEGATE GYSLER: Thank you, Mrs.
Cross. | won't ask the other question. | would just
like to say that, very seriously, | feel that this
should come as an Article 1V to be placed in here if
it is, because | feel very strongly that this article
should say to the Legislature that you must pro-
vide administration and the enforcement. We can
say, “Well, yeah, they're going to do it anyway”,
but I think we should tell them that they must.

CHAIRMAN GRAYBILL: Mr. Gysler, the
Chair sees your point, and if, when we finish this,
it's been amended out, the Chair will give you an
opportunity to make it as an amendment to put it

back in. Is there further discussion of Mrs. Cross’
motion:’

Mrs. Robinson.

DELEGATE ROBINSON: Yes, will Mr.
Gysler yield to a question?

CHAIRMAN GRAYBILL: Mr. Gysler?
DELEGATE GYSLER: Certainly.

DELEGATE ROBINSON: In subsection
2, where you feel it important to say the Legisla-
ture must provide for the administration and
enforcement of this duty; what if they don't?

DELEGATE GYSLER: Bring on-if you
don't have that much faith in the Legislature,
bring on an article later on that allow.? you to sue
the Legislature or do anything you want, but have
something in there to say that they must provide
these kind of things. If you don't have it and you
want to sue, | think you’re in worse position to

enforce it.

DELEGATE ROBINSON: Mr. Chair-
man, will Mr. Gysler yield to just one more ques-
tion?

CHAIRMAN GRAYBILL: Once more’?
DELEGATE GYSLER: Certainly.

DELEGATE ROBINSON: Yes. Does-is
it not within the inherent prerogative of the Legis-

lature anyway to effectively implement subsec-
tion 17

DELEGATE GYSLER: It's within their
prerogative, Mrs. Robinson. The thing that we
want to be sure of as a committee is that they are
directed to. It only takes about one and half lines,
and in doing this we direct them to do it and gives
anybody that wants to take any action more force
for the action.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mrs. Cross’ motion to add a right to-a
legal right to sue.

Mr. McNeil.

DELEGATE McNEIL: Mr. Chairman. I'd
like to answer Delegate Robinson’s question.
What do you do if the Legislature fails to perform
what the Constitution directs them to do?-you
vote the scoundrels out of office and elect a new
bunch.

CHAIRMAN GRAYBILL: Very well.
Mr. Heliker.

DELEGATE HELIKER: Did | under-
stand the Chair to say that we'd have a chance to
put that back in?

CHAIRMAN GRAYBILL: Certainly, you
will have a chance to.

DELEGATE HELIKER: So, we're simply
voting on—

CHAIRMAN GRAYBILL: You're voting
on Mrs. Cross’ amendment-

DELEGATE HELIKER: It's not neces-
sarily-

CHAIRMAN GRAYBILL: She does take
it out, but | think we could then move to put it in as
the next section or another section.

DELEGATE HELIKER: Yeah, okay.

CHAIRMAN GRAYBILL: We aren't
through with Section 1 yet. Very well, the issue is
on Mrs. Cross' motion to add as subsection 2, in
place of present subsection 2 and 3, a subsection
that reads: “To meet these obligations set forth in
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subsection 1, each Montana resident may take
appropriate legal proceedings against any person,
governmental or private, subject to reasonable
limitation and regulation by the Legislative
Assembly as may be provided by law.” Do you
want a vote on the machine? (No response)
Recorded vote. Very well. So many as are in favor,
please vote Aye on the machine; and so many ag
are opposed, vote No. Has every delegate voted?
(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?

(No response)

CHAIRMAN GRAYBILL: Very well,
we'll close the vote.

Aasheim .............. ... ... ... ... Nay
ANderson, J. .. .uiieriirreinnns vivie.., Nay
Anderson, 0. ............oiiiiiii... Nay
Arbanas.. ... .. Aye
ATNESS o Absent
AFonow ... Nay
Artz o . Aye
ASK Nay
Babcock.. ... L. .. Absent
Barnard ................. ... ..Absent
Bates ........... Nay
Belcher ... Nay
Berg ... Nay
Berthelson ..................... ... Nay
Blaylock ... ..o Aye
Blend ............ Nay
Bowman .............c.eiiiiiiiiiin. .Absent
Brazier. ... ... Nay
Brown.. ....ooiiuiiiiiiiiiiiaannn. . Aye
Bughee ... .. Aye
Burkhardt ............ ... ...l . Aye
Cain. .o .. Aye
Campbell ............................ ..Aye
Cate o .. Aye
Champoux ............................. Aye
Choate...... ..., Aye
CONOVET oot Aye
Cr0SS.. it ..Aye
Dahood ............. . ...l Nay
Davis ... Nay
Delaney ... Nay
Driscoll ... oo Aye
DIUM ottt Nay
Eck ... .Aye
Erdmann ......oooiiiiiiiiiiiiiiin . Nay
Eskildsen .........vvvuus e e Nay

Etchart ..o Nay
Y Absent
FOStEr .\ttt - Aye
Furlong . ... . . Aye
Garlington ... Nay
Gysler ... Nay
Habedank ..........cooiiiiiiii.an. Aye
Hanson, RS............. . ... ... ..., Nay
Hanson, R. . .oooiiiiiiiiiiin. Nay
Harbaugh ............................ Nay
Harlow ..., . Aye
Harper..... ... .o i Ave
Harrington .......................... .. Ave
Heliker .....cooviiiiiiiii .. . Aye
Holland ...........ccooiiiiiint. Nay
Jacobsen ... .Absent
James ... Nay
Johnson ................... ... ... Nay
JOYCE « ot Nay
Kamhoot ..., Nay
Kelleher ..o Excused

Leuthold ............ccoiiiit. Nay
Loendorf..... .o, Aye
Lorello oo Nay
Mahoney ........... ... Excused

Mansfield ...t Nay
Martin ... Nay
MeCarvel ... ... .. Aye
McDonough ...l .Aye
McKeon ..., ..Aye
MENEil o ..Aye
MEIVIN e Aye
MONIoe ... Aye
Murray ... Nay
Noble ... Nay
Nutting ... Nay
PAYNE .. Aye
Pemberton ...............coiiiiil.... Nay
Rebal ... o Nay
Reichert ... Aye
Robinson .. .o Aye
Roeder...... ... ... ... ... ... .. .. ... Aye
Rollins ... Aye
Romney ...........ooooiiiiiil Aye
Rygg o Nay
Scanlin .. ..o Nay
Schiltz oo Aye
Siderius. ... Aye
SImon ... Nay
SKari .o . Aye
Sparks ... Nay
SPEW.. i L Aye
Studer ... Nay

SUIVAN oo i e e Nay
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Swanberg................ol Absent
Toole “ - o Excused
Van Buskirk .Aye
Vermillion Aye
Wagner Nay
Ward . ... Aye
Warden ............. ..o il Aye
Wilson ... Nay
Woodmansey ‘e e . Nay
Mr. Chairman .Aye

CLERK HANSON: Mr. Chairman, 44 dele-
gates voting Aye, 46 voting No.

CHAIRMAN GRAYBILL: 46 delegates
having voted No and only 44 having voted Aye,
the motion is defeated. We're back on subsection 2
of Section 1. Is there any further discussion of
subsection 2? (No response) Very well, so many as
shall be in favor-let's see--upon the motion of
Mr. Murray having been made that when this
committee does rise and report, after having had
under consideration subsection 2 of Section 1 of
Article VI, the Natural Resources Article, that the
same be recommended for adoption-please say
Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: 2 is adopted.
Will the clerk please read subsection 3.

CLERK HANSON: “Subsection 3. The
Legislature is directed to provide adequate reme-
dies for the protection of the environmental life-
support system from degradation and to provide
adequate remedies to prevent unreasonable deple-
tion of natural resources.” Mr. Chairman, subsec-
tion 3.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Excuse me, Mr.
Chairman, | defer to Mr. McNeil for making the
motion. There’'s a typographical error—

DELEGATE McNEIL: Mr. Chairman,
there’s a typographical omission on line 17: fol-
lowing the word “depletion” should appear “and
degradation”.

CHAIRMAN GRAYBILL: What does
that word mean, Mr. McNeil? Strike that, Mr.
McNeil.

DELEGATE MCcNEIL: Without answer-
ing the Chair’s question, those two words weye in
the proposal as passed by the commitiee—

CHAIRMAN GRAYBILL: Right, okay.

DELEGATE McNEIL: -and should be
included before the motion—

CHAIRMAN GRAYBILL: 1 shouldn’'t
have commented; | was overcome, Mr. McNeil.
(Laughter)

Mr. Murray.

DELEGATE MURRAY: Mr. Chairman,
I move that when this committee does arise and
report, after having had under consideration Sec-
tion 1, subsection 3, of Proposal Number 6, that it
recommend the same be adopted.

CHAIRMAN GRAYBILL: Very well, the
motion is on Mr. Murray’s motion that we discuss
subsection 3.

Mr. Cate.

DELEGATE CATE: Mr. Chairman, | sup-
port this language, this provision. | think it means
something, with a little cleaning up, and |1 would
move to amend it as follows: by striking the words
“is directed to provide” and placing therein the
word “shall”’, so that it reads 