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550 ECRTANA CCHEETITCETICNAL CCHEVENTICH

Dates TFetruary 17, 1¢72
Tc: FCNTANA CONSTITUTICKAL CCRVERTICH

Frem: Natural fescurces and Agriculture Committee

Ladiee and Gentlener:

The Natural resources and Agriculture Ccmmittee herewith
submts a propcssd new Article cn "The Envircneent and Natural
Resovrc=s" and a prcposed new Article on Agriculture. The latter
Article is intended to replace reference tc Agriculture in
section 1, Article XVIII in the gresent Constitution, and the
words relating tc the special levy cn livestcck in Article X1,

secticn 9.

As a result of its deliberaticrs, the conmttee has drawn up
a rew prcpcsed  Article on  environnent and ratural rescurces,
The Article resguires that: the state and each perscr. naintain
and enhance the environnent; legislative respcnsitility; and a

provisicn fcr rprectection.

Separate sections dealing with land reclamaticn, water and

cultural rescurces are part cf the new propcsed Article.

The envircnnental and natural rescurces picpecsal IS submt-
ted as a majcrity report as is the new prcpesed Article cr AgQri-

cul ture.

The mipcrity repcrt, a proposed last section tc the new

Article cn the envircnment and natural resources, would prcvide a

Montana resident with a right to appropriate |egal proceedings
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agairst a governnent agency charged by law with the ipplementa—

ticn and enforcerent Ccf said previszion,

The wmewkers ¢t this <cCcmzittee, by signing the mjority
report, do not necessarily <cancticr each and every statement con-
tained in thie repert. The wmincrity tepcrt iS an expressicn Of
those membzrs uhc feel that such exgressicr, while differing from
that cf the mmjority, nmerits consideraticn by the cconittee Cf

the %hcle,

The tastimeny Cf 85 witnesses in 165 appearances w%as Uutil-

ized by the committzs, (SEe Appendix C)

The commttee wishes tc thank its rezearct Analyst, Charles
Sullivan; its Secretary, El aine Fung; Student Intern, HMcpa

Earley; and rave ard Lee Ann Jersey.

/5S¢ k. S. Erv CGysler,

s . o o i gy o e sl . s .

Vice Chairman
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EE |IT ©ROPCSET EY THE KATURAI EBESCUERCES ANEAGRI CULTURE CCOEMIT-
TEE:

That there be a new Article c¢cn the Envircament and agricul-
ture tc rsad as fcllous:

ARTI CLE ...
ENVI RONVENT  AKL NATURAL RESCURCES

Secticn 1. EECTECTICN ANL ENHANCEMENT. (1) The State cf
Montana and each person nust maintain and enhance the environnent

of the state fcr present and future geaeraticns.

{2y The lsgislature nust Provide for the adsinistraticrp and
enforcenent of this duty.

(3) The legislature is directed tc rrovide adequate rene-
dies for the prctection cf the envircomentallife suprcrtsystesn
from degredaticn and tc prcvide adequate remedies to prevent
unreasonabl e depletion of natural rescurces.

Section 2. RECLAWATI CN. Al'l lands disturbed by the taking
of natural resources nust be reclained tc as gocd a cccditicn cr
use as prior to the disturbance. The c¢enrditicn or use to which
the land is to be reclaimed and the msthcd cf ernfcrcement cf the
reclawaticn nmust 'be established by the |egislature.

Section 3. WATER RIGHTS. (1) Al existing rights to the wuse
of any waters in this state for any useful or beneficial purpose
are hereby reccgnized and ccnfirmed.

{2y The use of all water =ncw appropriated, cr that gay
hereafter be appropriated fcr sale, rental, distribution, or
other beneficial use, and the right-of-may over the [|ands of
others, for all ditches, drains, flumes, canals, and aqueducts,
necessarily wused in connection therewith, as well as the sites
for reservoirs necessary far collecting and storing the saneg,
shall be held tc be a public use.

(3) Al surface, underground, flocd, and atnospheric waters
within the bcundaries of the state cf ¥entana are declared tc be
the property of the state for the use cf its people and subject
to approrriation for beneficial uses as prcvided by law.

(4) Benficial uses include, but are nect limted tc, dcmes-
tic, nunicipal, agriculture, stackuatering. industry, recreation,
scenic waterways, and habitat fcr wildlife, and all ecther uses
presently recognized by law, together with future beneficial wuses
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as determined by the legislature or courts cf Hentana., A  diver-
sion or devalopwment werk IS nct required feor future acquisition
of a water right fcr the foregcing uses. The legislature shall
determine the method cf establishing thcse future water rights
which dc not require a diversion and may desigrate pricrities fcr
those future rights if necessary.

(33 Priority of appropriation for beneficial uses shall
give the Dbetter right. Ncappropriaticn shall be denied except
when such denial is demanded by the public interests.

(6) The legislature shall grcvide fcr the admnistration,
contrcl and regulaticn of water rights and shall estaklish a sys-
tem ¢t centralized records.

Section 4. CULTURAL  RESCEECES, The legislature nust pro-
vide fer the identification, acquisiticr, restcraticn, enhance-
ment and preservation cf scenic, historic, archeologic, scien-
tific, cultural and recreational areas, sites and objects, ard
their use and enjoyment ty the rpecple.

. - T ——— . — .

. . o o T ——— " A Ml T v . T

e e s S S . — S S v S S
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ccMmueENTs CN MaJcrITY FRCECSAL

ARTICLE
ENVIROKMENT ANL NATURAI BESCUERCES

Secticn 1. FROTECTICN ANC ENEANCEMENT. (1) Tte
state of Mcntana and each perscrn nmust maintain and
enhance the envircrment cf the state fcr present and
future genzraticres.

(2y The legislature must provide fcr the admin-
istraticn and enfcrcement cf this duty.

{3) The legislature is directed to prcvide ade-
quate renmedies for the prctecticn cf the environmental
life suppert system frcm degredaticr and tc previde
adequate remediss to prevent unreasonable depleticn cf
nat ur al resources.

COMMENTS

Your conmittee presents and reccamends in its prcpcsal the
st rongest Constitutional envi ronnent al secticn of any existing
state Ccnstituticn.

Suksecticn (1) requires the state and each person, which cf

course includes ccrpcraticns and all legal entities as well as
individuals, tc nmintain and enhance the Hgorntara envircnment fcr
present and future genaraticns. Your ccmmittee considered at

| ength an exhaustive |list of descrirtive adjectives tc frecede
the wcrd envircnnent such as "healthful®, "rleasing", "quality",
"high quality”, "ynsullied®, and ™unigue® and fimally ccncl nded
that no descriptive adjective was adequate or necessary. This

was not a comprorise but rather an ackncul edgnent of the present
Mont ana envircnmnent.

Constituticnal crrovisicns ccf other states were studied but
none were considered adequate as nc c¢ther state has Montana's
envi r cnment and therefore your commttee felt that the best
recommendation is tc require that all must nmaintain and enhance
the ®cntana Environnent.

Subsection (2) mandates the legislature tc adsinister and
enforce the duty tc maintain and enhance the Mntana envircnnent.
Your ccrmittes was urged by many tc detail the manner cf acccp—
plishing this duty but the temptaticn tc legislate in the Consti-
tuticn was resisted and confidence repcsed in the legislature.
To those who may |ack such cenfidence in the elected representa-
tives cf the people the clear and concise duty to wmaintain and
enhance the Mntana environment cannct be contravened.

Your commttee «c¢onsidered +twe Delegate Propcsals Wwhich
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declared in substance that the State cf #crtana hold in Fuhlic
Trust the envircnment, for the renefit cf all the pecple cf the

st ate. The majority felt it unnecessary to have the state hold
in trust all land, including cf ccurse privately owned real grecg-—
erty, for the benefit of all the pecple cf the state in order to
acconplish the prctecticn of our envirrcnent. In additicn the

majority felt it unwise to experiment by inccrpcrating into the
Constitution a "public 1Trust"™ which was not clearly defined to
the ccamittee, which is not contained in the Cecrstituticn cf any
other state, and which exists in its infancy in cnly twc states
by legislaticn.

Subsection (3) mandates tte legislature tc rrovide adequate
remedies +tc frctect the envircomental life suppert system from

degradati on. The conmttee intenticnally avoided defimiticrs to
preclude being restrictive and the term "enpvircnmental life sup-
port systemt is all enconpassing including, but rpct limted to

air, water, and |land and whatever interpretatien is afforded this
phase by the legislature and courts; there is n¢ questicn that it
cannot be degraded.

Subsection (3) further nandates the legislature to provide
adequate renedies to prevent unreascnakble depletion and degrada—
ticn c¢f natural resources. Althcugh it is recognized that some
non-renewabl e natural resources are to be consuwed this prcvisien
permts the legislature tc determne whether the resource IS
bei ng unreascnaktly depleted and requires preventive resedies,

The comittee considered proposals which would give indi-
viduals a right tc sue withcut the necessity cf showing scme dam
age. The mgjority concluded that #cntana's present |law prcviding
for class action under which 1litigaticn IS rpresently pending
involving nultitudes of <claimants against a single alleged
pol luter is adequate. Hewever the najority feels that this is
not a conpromse because the gajcrity prcposal requires the
legislature to provide whatever renedies are necessary to prevent
degradaticn and unreasonable depleticnm.

The majority of the conmttee believes that this is the best
Article fcr the prctection cf the PFcrtana environment for its
pecgle.

Secticn 2. RECLAMATICN., Al lands disturted by the
taking cf natural resources nust be reclaimed to as
good a «cecnditien or use as prior tc the disturbance.
The conditicr c¢r use to which the land is to be
reclaimed and the methed cf enforcenent cf the recla-
maticn must be established by the legislature,

COBEERNIS

Your conmttee finds it necessary to direct the legislature
to recognize the demands of this ard future generations and that
our natural resources nmust be used to be enjcyed, but cnly with
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judicicue Use and tesclamaticr.

Becausa #dortana has at |east 5{C,CCC acres cf stripatle coal
land and Untold acres cf c¢ther natural rescurc=ss, ycur ccnmittee
believes thz responsibilities of protecting and restering the
surface conditions of those lands fcr unborn generations should
not te left to men, hut rather gprctected by furdacental law,

Sfcticn 3. WATEL RIGHTS. (Y Al existing rights
to the Use ¢t any swaters in this state for any useful
cr beneficial purpcse are hereby reccgnized and ccon-
firmed.

{(2) The wuse ¢t all water pecw appropriated, oOf
that may hereafter te¢ appropriated fcr sale, rental,
distrihutica, c¢r <c¢ther keneficial Use, ard the right-
of-way over the lands cf c¢thers, fcr all ditches,
drains, flumes, canals, and aqueducts, necessarily used
ir ccnnecticn therewith, as well as the sites fcr
reservoirs nacessary fcr cecllecting and storing the
sane, shall te held to be a public use.

(3) a1l surface, Ucdergrcund, flccd, and atmcs-
rheric waters within the kcundaries of tte state cf
fecntana are declared to be the prepezty of the state
for the Use of its people and subject tc agprcpriaticn
tor beneficial uses as gprcvided by law

{4y Beneficial uses include, but are not limted
te, donestic, muni ci pal , agriculture, stcckuatering,
i ndustry, recreaticc, scenic waterways, and habitat fcr
wildlife, and all other uses presently reccgnized &ty
law, together with future beneficial Uses as deternined
by the legislature or courts cf #crptana, A diversicn
or developrment wucrk is nct required fcr future acquisi-
ticn cf a water right for the <fcregcing uses. Tke
legislatur=a shall determne the methcd cf estabtlishirng
those future water rights which do not require a diver-
sion ané may designate pricrities for those future
rights if necessary.

(5) Priority of apprcpriaticn fcr Dbeneficial
uses shall give the better right. Nc appropriaticn
shall ke denied except when such denial is demanded by
the rublic interests.

{6y 1The legislature shall provide fcr the admir-
istraticn, ccntrol and reyulaticn cf eater rights and
shall establish a system of centralized records.

CCHEENTS

_Your ccmmittee feels that water and water rights are of
crucial impcrtance to thepast hkistery and future develcpment Cf
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the State of Mcntana. Fcr this reason the ccmpittee feels justi-
fied in =xranding the present <Constituticral section swhich
relates solely tc the use of water to include prcvisicrg for the
pretection cf the waters cf the state for use ty its recple.

Subsection (1) guarantees all existing rights to the use cf
water and includes all adjudicated rights ard ncnadjadicated
rights including water rights for which notice cf appreopriaticrs
has been filed as well as rights by use fcr which no filing is
of reccrd.

Suksecticr {2) 1S a verbatim duglicatien of Article |11,
section 15 of the present Ccnstitutioc and has teen retained in
its entirety tc preserve the sutstantial rnusker cf c¢ecurt deci-
sions interpreting and incorporating the [|anguage of this
secticn.

Subsection (3) is a new grrcvisicn tc estatlish cwnership cf
all waters in the state subject to use by the pecple. This does
not in any way affect the past, present or future right tc aggre—
priate water for Dbeneficial uses and iz intended to recognize
Montana Supreme Court decisions and guarantee the state cf Mcn-—
tapa standing tc claimall cf its wmaters fcr use by the pesple of
Montana in mtters involving cther states and the United States
Gover nnent .

Subsection (4) is a new provisicn tc permt recreaticr and
stockwatering to acquire a water right withcut the necessity of
a diversion. This applies only tc future rightr and, cf course,
only to waters for which there are no present water rights. This
subsection further provides that future agricultural and indus—
trial water development Will nct be fcreclcsed ty recreation, as
it is left wp tc the legislature to determne the Q ethcd of
establishing a future water right without a diversicn ard the
| egislature is further authorized tc estatlish priorities of
water uses for those waters where the legislature decrees pricr-
ities necessary.

Subsection (5} ackncwledges a ccrtinuance of our present
water law principle that the first apprcgriaticn in time is the
better right and grovides that no future aprrcrriaticns shall be
denied except in the public interest.

Subsection (6) mandates the legislature tc admnister, con-
trol and regulate water rights. This does not in any way change
the present legislatively established system of local centrel cf
adj udi cated waters Dby water commissicners arrcinted by the D s-
trict Court having jurisdiction. A new requirerent is added to
establish a system of centralized records of all water rights in
additicn to the present statutory system of 1lecal filing of
records. The centralized records are intended to provide a sin-
gle location for water rights infcrmation and a conplete record
of all water rights.



Secticn 4.  CULTURAL EESCUERCES, The legislature nust
provide tcr the identification, acguisiticn, restora-
tion, 2nhancement and preservaticn Of Scenic, histeric,
ar cheol ogi c, scientific, cultural and recreaticral
areas, Sites, and ctjects, and their use and enjcyment
ty the people.

CCHMBENTS

_ In respcnse tc widespread citizen and delegate interest
in preserving our yhcst tecwns, as well as our Scenic,

archeologic, scientific, cultural and recreational areas,
sites and cbjects  ycur ccrmttee EICECSes this
self-=xplanatcry Section, The ccmittee felt that such a

secticn WaS apprepriate in an article previdierg for pro-

tecticn of cur tctal envircnment fcr this and future gener-
ations.
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MAJOFITY FRCECSAL

BE I T PRCFOSEC Ey THE NATURAL RESCUEFCES 2NL AGKICULTURE CCH-
MWITTEE:

That there te a new Article or Agriculture to read as
follcwe:

ARTICLE ___

AGRI CULTURE

Section 7. DEFARTMENT OF AGRICUTLURE, The legislative
assembly must prcvide for a Departzent of Agriculture and
enact laws and provide apprepriaticns to fprotect, enhance
and develop all agriculture cf the state

Section 2. RIGHT TO sgiCT1AL LEVIES. A special |evy
may be made on livestcck and on agricultural cczmcdities fcr

the purpose of disease ccntrel and indemnification, predatcr
control, livestock inspectien and grctecticn, agricultural

comodity irspection and protection, livestcck and agricul -
tural commodity research and gprcmoticn.

e i o e L o s e . e

Chairman

£S54_Ea S. "Er¥" Gysler
Vice Chairwan

/s/_Benry L, Siderius

25/ A. H. ERamhoot

£8/.Charles B

" ———d i
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COMMENTS CR »aJdcrI1Y PECECSAL

Secticn 1. DEPAETMENT CF AGRICUITUFE. The |egis-
lative assembly nust prcvide fcr a department cf  Agri-
culture and =pnact laws and prcvide apprcpriaticms to
rrotect, enharce ard develcp all  agriculture cf the
state.

CCHMEKRTS

Your comkittes telieves that it is necessary tc recognize
the largest and nost impertant industry in the state by retaining
the Copstituticnal pyrovieion for a Cerartmert of Agriculture and
to r=guire that the legislature provide agrrcrriaticne and
authorities to adequately prctect, enhance and develcp the agri-
cultural industry of the state.

This new section is irtended tC rescve an* reference tc
agriculture frco Article XVIIIl, section 1 cf our Constitution and
to be the first section of a new article on agriculture.

Secticn 2. BI GHT TC SEECIAL LEVIES, A srecial lewy
may te made cn livestcck and on agricultural ccoeedi-
ties for the purpose of disease centrol and indemri-

ficatior, gredatcr ccntrcl. livestcck inspection and

prctaction, agricultural comodity irspecticn and pro-

tecticn, livestcck and agricultural ccmmcdity research

and promcticn.

CCEMENTS

This secticn is a revisicn cf Article X1, section 9.
Because cf the excellent results of the livestcck mlIl levy, your
ccmpittae Dbelieves all of agriculture shculd benefit frcm this

methcd of self-help taxaticn. However, your ccnmttee feels that
setting the rate, as was previously dcne, iS a legislative func~-
ticn to he exercised in response tc irdustry needs.
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BINCEIIY PRCECSAL

BE IT FPROPCSEL BY THE ®ATURAL BRESCURCES ANI AGRI CULTURE CCKFEIT-
TEE:

that the follow ng subsecticn te added as subsecticn (4) tc
sectilon 1 of the Envircnrert acd Natural Rescurces Majority pro-
pcsal :

Secticn (4). Any kcntana resident has the right to appro-
riate legal rprcceedings against any goverrgerntal agency charged
y law with the igplementaticr arnd enforcement cf any rprevisicn
of this Article.

- —

. . o o ——— Y - . S, s

28/ Henry L. _Siderius_
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COMMENTS CN MINCEITY PEOPCSAL

Secticn (4#). 2ny HMontana resident has the right tc
appropriate |egal proceedings agairst any governnental
agency charged ty law Wwtt the digglementaticn and
enforcenent cf any prcvisicn of this Article.

CCMMERIS

The mincrity report, a proposed subsecticp tc section 1 cf
the mnew Article cn the envircoment and natural resources, would
provide a &xontana resident with a right to appropriate legal pre—
ceedings against a governnent agency charged by law wth the
i mpl ementation and enforcement cf said provisicr.

This is intended tc grant an individual a Constitutionally
guaranteed direct legal remedy to conpel the perfcrmance Lty state
agencies of the duty tc inplenent and enforce the frovisicns of

the Environment section.
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PRCPCSELD SECTI GNS CF
ENVIFCNMEKTAL ARTICLE

1
2
3

None

PRCPCSEL SECTIICNS OF
AGRICUITURE ARTICLE

!

APPEREIX A

CaCSS_FEFEFENCES
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. A W W W i sl ol W . v ik A el

FEESENT ARTICLE & SECTICN

None

Ncne

11, 15, with
revision

Ncne

Xl X, 3

PRESENT ARTICLE & SECTIGN

XVITI, 1, with
revisicr

X, 9, with
revisicen



564 MONTANA CCESTITUITICKAL CCKVENTICN

APPENDIX B

PROPOSALS CONSI DERED BY COWM TTEE

The following del egate proposals were exam ned and
considered by the Natural Resources and Agriculture

Commttee during its deliberations:

Number of _ _
pronosal  Chief Sponsor Subject Matter Di sposition

1. 1 Bert hel son Establ i shi ng Rej ect ed
Public Policy on
Envi ronment al
Quality

2. 2 Ber t hel son Providing for Adopted in
Water Rights part

3. 12 Cate Protecting the Rej ect ed
Envi r onment

4, 20 McNei | Providing a Adopted in
Public Policy of part
a Quality Environ-
ment

5. 21 McNei | Guarant eei ng an Adopted in
| ndi vidual " s part
Right to a Qual-
ity Environnent

6. 48 Etchart Providing for Adopted in
Water Rights part

7. 83 Jacobsen Providing for Adopted in
Acqui sition of part
H storic Sites

B. 93 Si deri us Providing for Referred to
a Collective Bill of Rights
Bar gai ni ng Commttee wth

Affirmative
Recommendat i on
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Number Of _ _ o
proposal Chief Sponsor Subject Mtter Di sposition
9. 96 Erdmann Irrigating and Adopted in
Water Rights part
10. 104 Kelleher Reserving to the Rej ect ed
Peopl e of Montana
Al'l  Subsurface
Rights Except Under
School & Indian
Lands
11. 114 Bugbee Public sightli-~ Rej ect ed
ness and Good
O der
12. 117 Bat es Providing for a Adopted in
Depart nment of part
Agricul ture
13. 127 Davi s Provi ding for Adopted in
Water Rights part
14. 135 Davi s Providing for Referred to
the Exchange of Education and
Public Lands Public Lands
Committee
15. 162 Cross Envi ronnent as Rej ect ed

Public Trust
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APPENDI X C

Nawa, - WAALLiatdan « Residencs - Subject
1. Gary d. Wcks - Chairman, TLepartment cf Natural
Pesources = Helena -~ Duties and Prchlems of departnent.

2. James T. Harrison, Jr. = Ccunsel, Departnent of Natural
Resources = Helena = Infcrmaticn atcut Cepartmert cf
Nat ural Resources.

3. Ronald J. fuse2 = Egmplcyee of Departnent cf Natural
Resources =« Helena =~ Infcrmaticn aktcut TLepartmert cf
Nat ural Resources.

4. Rans L. Fille - Emgplcyee of Department cf Natural
Resources - Helena - Infcrraticn aktcut Department cf
Nat ural Resources.

5. Mke Schuinder - <Espglcyee O Dpepartsert Cf Natural
Resources « Helena =~ lofcrmaticn akcut Departnment cf
Nat ural Resources.

6. Janes TFosewitz - Director - Civisjon fcr Envircnrental
Protecticn, Department of Fish and Game - Helepa =
Duties and background cf divisior.

7. Ted Schwinden - Ccnmiscicnfr cf EFgblic Lands - Eelena =
Duties of c¢ffice.

8. Catc Butler ~ Public Infornaticn Cificer, Lepartment cf
Agriculturz ~ Helena - Duties and grcblzes of depart-
ment of Agriculture.

9. Jack Rehberg - Montana E<trcleum Producers = Billings -
Pelluticn cf undergrcuad waters.

10. Jchn Goers - Geol ogi st, Derartment of ppblic Lands -
Helena -~ mning an6 minerals laws.

11. P. R. #cIcrpald - Anaccnda Conpany - Butte - Envirco-
nent .

12. Dcuglas sSmith -~ Agriculture Cocrdinatcr -~ Helena -
Agricul ture.

13. Fill cheney =~ Executive Cificer, ECepartment of Live-
stock = Helena - Livestock mll |evy.



14,

15.

16.

17.

78.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

Matural Resources and Agriculture Conmittee

Een Make - Adminictratcr, Divigice of  Erpvircpmental
Sciences. Department cf health & Envircnrental Sciences
- Helana — AT,

Jchp C. Spindler -~ Anaconda Ccrmpary - Euttte « Water.

Fred Johnstcr - lawyer—-rtancher - Great Falls - Lessee
cf state |ands.

Dcleras Colbarg -~ Superintendent cf Eublic TInstrrcticn
- Hel ena -~ Public [|ands.

Maurice Hickey = Directer cf Field Services, rontana
Fducaticnal Asrcciation - Helena - Use cf state | ands
for public schccls.

Fletcher Newky - Executive Tirectcr, Environnmental
Cuality Council - Hele¢na - Envircrmertal quality.

C. R, Anderson -~ Part-tine Frcfessor at Western Mcrtarna
Ccllege - [illcn - State |ards.

Al Kington - Chief Forester, Divisien of Forestry «
Fcrt Harrison = Operaticnc cf departrent,

Jchr Rcunds ~ Anaconda Wood Products Ccmpary - Benner -
Cperaticns cf plant.

Lester Tschannen - Evans Ercducts Co. - Mssoula - For-
ests and tinber.

John Schultz -~ Tree Lcggers, INc. - Misscula - Fcrests
and tinber.

Chet Trreher - kepresesntative cf Ccrgressgan Shcup =
Hel ena — Envircnaent.

paul Richards - governcrt's Ccrference ¢n Youth = Helena
- Envircnment,

Irving Boettger -~ Engineer with private ccncern - East
Hel ena -~ Ervircnment.

Bill Cunningham = Frcfessor, University cf Mcntana Fcr-
estry School - Mssoula - public trust and environ-
nent .

wWilliam C Hollenktaugh - Frofesscr, University of #nco-
tana forestry School - Misscoula = Fnvircnment,

Gecrgz Darrcw - Representative, Yellowstone Ccunty,
District 8 - Billings - Envircnment.

567
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31. rokert E. LePrcuse - Anaccnda Ccrpary - Msscula -
Envi ronnent .

32. Cecil Garland -~ Private business - Lirccln - gfnvircne
Eent.

33. Darlene 1, Grcve = Hcusewife - Helena -~ Environnent.

34. tHavis ¥cKelvey < Ieagque Cf Wcmer Veters - Misscula -
Ervircnnent.

35.  WIlliam D. Tomlinscn - Hontana ®ildlife Federaticn -
M sscula =~ Environnent.

3¢, Dale Fredluynd - Prcfesscr, Departnent of Bnthropclogy,
University of Mntana - Msscula - Cultural rescurces.

37. Richard L. Hodder ~ Mntana Agriculture Experisment Sta-
tion - Fozemar - Reclamaticn,

38. fFrank J. Laird, Jr. - Anaccnda Ccnpany - Putte - Eocllu-
ticn,.

39. Gene A Tura ~ Peabody ccal Ccnpany - Fcrsyth - Recla-
maticn.

40. Leonard caspbell - Regional Ccunsel, Envircnmental Prc-
tection Agency -~ Denver, (¢eclcradc - Envircnnent.

41, Irwin Dickstein ~ Envircnzertal Prctecticn Agency -
Denver -~ Ecvircnnent.

42. PRckert TeSpain - Envircnmental Protection  Agency =
Denver = Envircnnent.

43. Keith Schwab -~ Xnvircnnental Frotecticn Agency = Cenver
~ Envircnnent.

44, Dave wWagcner - Environmental Protection Agency - Lenver
- Envircnnent.

45, Patricia Antoni ck - Housewife = Helena = Environnent.

46, Sam Gllully ~ Director, Bontana Historical Society -
Hel ena -~ Cultural rescurces.

47. Richard Reese - Chairman, Tepartzent cf Ppclitical
Science, <€arrcll Ccllege - Helena - Environnent.

48, GCeorge Lackman - Conmmissioner cf Agriculture = Helena -
Departnment c¢f Agricultcre,

49. Larry Blazing - Forester - Msscula = Forests and
timber.
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50, Marvin FcHMichels - Mcntana w®ccd Products Association -
Misscula =~ Fecrests and Timker.

51. Fred §etzstecn = Farser = Sula - WAter rights.

5. Albert W  Stone = Professor, University cf Mntana =
M ssoula - Water use and rights.

53. Elmer Cax - President, Mntana Naticnal Farmers oOrga-
nizaticn - Fart Benton = Water rights ard use.

54,  Charles Bowran - Head of Agricultural Experinent Sta-
tien = Bezeman - Water.

55. James A. Stewart . Mcntana Quality cemwedities, InC.w
G asgow - wWater.

56. Al ex Mcgan - Mntana Qality Eraducts, Inc. - Glasgcw -
Wat er.

57. Cdyde Jarvis . President cf ¥cntana Farmers Onion -
Geat Falls - Water.

58. afnator Gordcrn McGowan - Rancher & Senator = Highwood -
ter.

59. Senat or McOuber = Rancher & seratcr - Water.

60. Mcns Teigen = Secretary, Mntana sStcckgrowers Assccia-
tion - Helena - Water.

61. David AL Smth - Secretary-Treasurer, Mntana Wol
Growers Association - Helena - Water.

62. Ehilip LCopally - Fontana Heed GCantrcl Asscciatian -
Superior - Pesticides.

63. Jim Kallin «~ Mntana %eed Centrel Association -
Misscula - Pesticides.

64. Viggo Anderson = Grain Farmer « Geat Falls - BAgricul-
ture.

65. Jim Stephens - Pres,, Mntana Gain Grewers Assn, -
Dutton -~ Agriculture.

66. Getchen Billings « Helena « Executive Secretary, Mcn-
tana Council cf Cccperatives -~ Department of 2gricul-
ture.

67. Cdifford Steitz - Gain and livestock c¢peratcr -~ Valierx
-~ Department cf Agriculture.



68.

69.
7C.
11,
12,

73,

74.

75,

76.

77.

78.

79.

80.

8 1.

82.

83.

84.

85.

86.

8 7.

88.
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George skarda - Wheat farmer = tentcn -  Lepartment of
Agriculture.

Harvey G iffir - Rancher - Fozeman - Water.

Jchn C, Paugh = Farnmer - Eczeran - ¥atez.

Oiver LeFevre - Rancher - Billings & Sheridan =~ Land.
Jchn Bay - leacher - #dasilter - %ater rights.

Dr. Clancy CGordon - Professor, University cf Mntana =
M ssoula - Environnent and pclluticn.

£ill Baird - Real estate -« Billirgs = Land.

Gene Ficotte - Attcrney, representing ¥crtana - Lakocta
Uilities - #=zlepa =~ Lelegate Prcpcsal 4162,

Senator Le= Metcalf « Senator for Mntana = Washingtcrn,
D. ¢, - LCelegate Prcycsal §167Z.

Eill Leaphart ~ Senior at [ cf ¥ Law School = Fissoula
Fublic Trust in Del egate Eropcsal #1162,

Patricia ULee IHMeier - GASF -~ Kissoula -~ Del egate Prc-
pcsal #7162,

Ray Gardner - Society of Apericar Fcresters - Kalispell
« Del egate Froposal #162Z.

tr, James N Brcgger - ¥esterr Mcntara TFish and Game
hescciation ~ Misscula - Del egate Prcpcsal #162.

Robert r. Watt = Mntana Student President Association
- Hel ena =~ Lelegate Erogpcsal #1€2,

Doris #ilner -~ Citizens cf Ravalli Ccyrty - Hamlton -
Del egate Propcsal #1€2.

Ms. Gene Allen -~ Rancher « pruracrd = Public Trust
(Del egate FProposal #162).

Hubert G H®hite - Mcntana WAter CevelcrmentAssociaticn
-~ Townsend - hater.

Ray @ulick - farmer = Jcplin -~ Agriculture.

1erry Mirphy - Representative and farmer - Cardwell =
Agricul ture.

Edward J. Melby - Farmer - Mclt - Agriculture.

Gerden Matheson = Grain Farmer = Conrad = Agriculture.
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89. Eob Ward - Farmer-rancter = Bczeman (Gallatin Valley) =
Agricul ture.

90. Ed Lenhardt - Hgh iine Ditch Ccrpany - Billings -

Water rights.

91. Bill stalsy -« ®Big T[itck Ccopany = BEillings - Water
rights.

92.  Hans reffler - Society Anerican Fcresters - Missounla =
Ti mber.

93. TirrrT1b Richmend - Anaconda Fecrest Precducts - Msscula -
Ti mber.

94. Paul xipp - Forester, Bureau cf Indian Affairs - Bill-
ings = Tinber.

95. larry Magcne = Plum Creekx Lumker Ccrpany - Whitefish
Timter.



ROLL CALL VOTE ---

APPENDI X D

ROLL CALLS ON MAJORITY PROPCSAL

ENVI RONVENT AND NATURAL RESOURCES COW TTEE

Date: Date: Date: Date: Date: Date: Date: Date:

MEMBER Section | Ne: 1 No: 2 No: 3 No: & No: No: No: No:
CROSS N Y Y Y
GYSLER Y Y Y Y
ANDERSON Y N Y Y
BRAZIER Y Y Y N
DELANEY b4 N Y Y
KAMHCOT Y Y Y Y
MC NEIL Y Y Y Y
REBAL o Y Y Y Y
SIDERIUS N Y Y Y
TOTAL-""""""""" -~YEA 7 ) 9 8

NAY 2 3 0 1

ABSENT 0 0 0 0

6Ly

NOILREANDD T¥NDIELOLILSNDOD V¥HYLNOR




ROLL CALLS ON MAJORITY PROPGSAL

APPENDI X D

ROLL CALL VOTE --- AGRICULTURE COW TTEE
Date: Date: Date: Date: Date: Date: Date: Da;;?-
MEMBER SECTION | No: 1 No: 2 No: No: No: No: No: No:

CROSS Y N
GYSLER Y ¥

ANDERSON Y Y B
BRAZIER Y N
DELANEY ¥ Y
KAMHOOT ¥ Y
MC NEIL Y Y
REBAL Y Y
SIDERIUS Y N
TOTAL=————m o —— YEA 9 6
NAY 0 3
ABSENT 0] g

= S

——— G - — T ——— T ——— e T ——

TALLININOD BYNLINDMNDV ANV SHOUYNO0SHY TVHILLYVN
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MOKNTANA CONSTITUTICONAL CCHVERIICH

1§71-1¢€72

REVENUE ANT FIRANCE
CCEMITTEE PRCECSAL CKN CCNSTITUTICNAL REVISICN

NO. VI

Date Eeported: February 18, 1972

45/ _Sterling Ryag, CHAIRMAN

/S/_MBaurice_pPrisccll, VICE CHAIERMAN




208~

665 °

164 ~
064
0eg *
889 *
RRCG *
BgS *
889 *

¥89 *

RS st vemwesstrtE O NOILOES QES03J008d NO ENZHRBOD RFLTIONIR
Treterrrrr Rt ettty NOILOIS 3304083 NO INIAWDD ALTHONIW

oo Fn OAST TRINGTNRDTIDY *H| UDIIDES

.
L
"
L]
.
.
.
-
L)
.

*IpUnd 217303 JO IUSLUISHAUT *Cp UCT3D3Q
..0".‘0"!.0Q'.Mw.ﬂ.ﬁﬂﬁmumﬂ:ﬂvuug UvU._.n.nHH.m lNﬁ\ GU-ﬂHﬁU«UW

ceesteserEERRsstez ] PEADIIOT] O B3 0" UCT3IDES

w
Y

S2UPIFIAENAT JUBLUISA0D TEDCT * o4 UDTIOE3

ll....‘QQ.‘.....l...olwmmﬁp.ﬂw mkuw“MMMma l*g COHMU.‘MUI

0

...0..0..&-’-.Q.C!!WWW»HUW.PNW@QH ....n.‘«t.wn..wm tnq,._ goﬂﬂ.uwm

- e 'Q..l'i..ﬁ»u“ﬂ.mum W.ﬁmwwm.ﬂ‘. .xm“ﬁv - mmﬂ:\.ﬂ+u,

o
&3]

'...'..‘..'l."'...'.lemEMmm Hﬂmﬂm“ﬂﬂw '.rlw Gonﬂllpuwm.
teeestrsersseggoridwayy Xxel A31edoId CC UDTADIS

.lo"i'lQ'll..l.lllll'QUﬂ“muu.Hmwb. H@DTM .muw moﬂnﬁumm

seeevssreeryTyEISTOTNOY X2 R32:d23ig ¢

Q
vl
4
e
LYy
v

ceseesseccssvetrsanysneT) ISPUSTIING  *F UDTIDES
Seesrestessseccsicereerssacdand OTEIRS ¢ uUOTADES
sTesTesTeSeTesTESSRTYSTSYINSOINYEY ALTHOLVYY NO SLNIWHOD
STt etINS0408d RLIIAQLYR 410 LXEL
T S e e e T T S NOL EO0T0MTRT

IOQOQIOOO'Ql'.'."‘l.l..!.'lll.lleﬂ«.H_.H.H.LqumH In WWHH»W..H

o ———— — ——— —_ - ——— i s — il sl A ST T P S — . A — — - T—_ " .-

NOTLHIANGD TENDILNLILSNDD ¥NVINOW aLc



4{evenue and Finarnce Ccnmittee 577

APEENLIX
Fcll Cdll Yct= on NB.J Ol'ity pICPGEalnl!l....i'.t'tclll!.t. 604
rroposals Considered EY CCOmitifcecassnsasnsnnrsasassnasas 005

#itnessas Heard 'CY Comittee...... N Y R R E X Y] 606

Roll ¢alls CC MincCrity PICECSAlSesssesassasssacssensscasns 613



578 MONTANA CONSTITUTICNAL CCFVENTI CN

Dat e: February 18, 1972
Tc: MOETANA CONSTITUTICNAL CCNVERTICN

Frcm: Revenue and Fi nance Committee

Ladi es and Gentl enen:

The Revenue and Finance Cczmittee submits herewith a pro-
pcsed new Revenue and Finance Article which conbines Articles
Xil, Xl and XXI of the gpresent Ccnstituticn. 1qhe proposed arti-
cle is intended to replace all sections of those articles, rep¢v~
ing scme provisicns entirely, condensed the |anguage of <cther
provisions, retaining the intent of s¢me sections, and adding neu
revenue sections.

The nenmbers of this ccmeittee, by signing the mpjority
repcrt, do not necessarily endorse each and everystatenent con-
tained therein; and minority reports cn various sections are
also presented in this report.

The committee utilized the testinony cf many wtnesses. It
is alsc indebted to the delegates fcr the many propesals in the
revenue and finance area.

The commttee wishes to express its thanks to Boger A Bar-
ber, its Research Analyst; Dennis Burr, its consultant from the
Departnent of Revenue; Karen Eiclliday, its secretary; and Randall

Gray, Blake Johnson and Edwin Shanncn, its Student Interns.

£s/_Sterling Rygg
Chairman

Z5/_Maurice Criscoll
Vice Chairear
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INTRCEUCTICY

The delegates to the Ccnstituticnal Ccrverticr arc charged
with rewiting the basic gcverrnsmsrtal structure and |egal docu-
ment of the State. Thz guiding prizciple during these gdelitera-
ticne has Leen a clean, sisple dccunect, limted tc those basic
principles and doctrines imgportant encugh tC te frczsn iN Cersti-
tuticnal ice. Scme ccmmittaes, cf necessity, had tc come up Wth
Censtitutional articles. The Executive, Legislative and Judiciary
Committees bad +tc¢ establish the basic framescrk for those three
traditicnal branches of gcvernment.zhe Eill cf Rights Ccanittes
had +¢ develop certain fundanental rrinciples and rights guaran-
teed to the ypacrle ty their geverrsert.

The Revenue and Finance Ccmmittes apprcached its task with a
differ=nt attitude. From a pure, theoretical viewpcint, the Ccn-
stituticn does not haves tc say a thirg atcut taxation. That sug-
gesticrn wag nmade to the committee c¢rn at least twe cccasigrns., The
reason 1S simple—tha pcwer to tax is an inherent pcwer of the
state, a power already possessed ty the state witkcut ary grant
of authcrity. Anything in a state Ccnstituticn c¢n the subject of
taxation is either redundant (reiterating a gpcwer already pos-
segsed ty the state) or rsstrictive,

The majcrity  rsport cont ai ns rrcvisicns cf bot h
philcsophizs. Scme cf the frecpcsed sections simply state a rpower
al ready possessed by the lsgislaturs—-~tut repeated because cf its
importance to proper gevernmental cperaticn ¢r to the protection
of the pescgle, Cther sections were specifically inclided tc
restrict the state's taxing or revenue pewers,

The mpjority report reflects the c¢ccorittes®s approach to its
deliberaticne. Assi gned three articles frcm the fresent
Constitution--ccataining 42 secticns--the czcmmittes recommends a
condensed, single article «cf only 14 sections. Naturally, that
means the commttee elimnated or atandcped mMany secticps 1IN the
present Constituticn. Fcr the ccrnvenience cf the ccnventicn, the
following enumeration shows what harppened tc thgse secticrs and
why.

ABTICLE X11

. s . i g W Wl . .

Section_1. Elimnated. The state already pcgsesses the
pcwer t¢ |l evy particular kinds of taxes and license fees. The
Constitution dczss not need tc list these tax programs. The ccm-
mttee also did not feel that the <Ccunstituticn should require

taxaticn cf all trepsrty.

For ©8{ years, the Constituticn required taxaticr cf all
property. That mandate was difficult tc live up to. The reporting
procedure utilized for taxaticn of househcld frcperty did net
insure its conplete taxation. Stocks and bcnds frequently escaped



580 MCNTANA CCHRSTITUIICH2AL CONVENRTICK

Pl A W b i Al . — T T — " Al B o b e UL ekl e Ll MBS g e e b e A ke . e A e P TR e ER . P M R S R A W S A S . S S8 W S W

detection. The requirement c¢f ccuplete prceperty taxation often
encouraged dishcresty, The propcsed article remcves  those
problens--the legislature shall decide what gropertytctax and
hew tc tax it. The legislature may decide that cther types cf
taxaticn are nore equitable and nay reach kinds of property not
touched by the property tax now,

Section la, Elimnated. Again, it is unnecessary to specify

particular tax prograns in the Comstituticn.

The vprovisicn earmarking income tax revenues fcr educaticn
and th= general fund was remcved fcr twe reasons: 1) the commt -
tee wanted to avoid earmarking cf funds as nuch as possible, and
2) the present |anguage dces nct specify hcu much cf the inccne
tax revenues should go tc educaticn. ey statute, 25 percent cf
thcse funds are presently dedicated, but technically, ¢ne decllar
of the tctal inccnme tax revenues wculd satisfy the Section la
requirement. The conmittee felt the earmark had little ferce and
was best elimnated.

Sacticn_l1b. Proposed Secticr 6, with ncdificaticns, covers

i A SR e b e e

this section.

Sect.ion 2, Proposed section 5 wth scze changes, ccvers

— . — S s

Section 3. Elimnated. The legislature should determne
met hods —and procedures fcr taxing minerals. The comittee heard
conflicting testinmccy on the mest equitable kind of tax to inpose
on netal mnes, coal, cil and gas. Therefore, the decisicn should
be left to legislative determinaticn.

The commttee recommends that the legislature give serious
consideration tc retenticn cf the present statute grecviding for a
net proceeds tax in lieu of the property tax on mnerals in
place. The legislature has done a gcod job of developing fair and
equitable taxation cf rorntana sinerals. It should Lbe given full
discreticn tc continue that program The ccreittee also recog-
nizes the inportance of legislative flexibility to meet the needs
of changing times. |If the legislature should decide that net
proceeds are nc lcnger the test nethod of mneral taxation, it
should also remenber the dislocation to l|local gcvernment revenues
that weuld be caused by such a charge.

Sectien 6., Elimnated. The prchibiticn on state aid to
lccal governments is no lcnger justified. If the legislature
wants to assist |ocal governments, it should he free to dc sc and
should not have to rescrt to subterfuge. The legislature should
not have to creae artificial 1cophecles, like the license fee
system to feed tax noney tc |ocal governnent units. That I|icense
fee excepticn tO the present state aid prchibiticn has caused
trouble for the legislature when it tries to establish a [icense
system and troubles the courts when they nust decide whether the

revenue program is really a license system The legislature has
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also tried to get arcund the prchikiticn by creating prograns of
4 M"state ucvernmental nature® Such as the =zecsrt Sewerage treat-
ment aid program That ccncept iS a nebulous «creature, and nay
thwart ctherwise acceptable prcgrars that tail to attain the
proper state governmant Stature.

The gquesticn cf lccal governnent taxing authcrity is covered
by tile Local Government Conmmi t t ee. Nothing in the rroposed
rayapue article is nmeant to restrict the legislature frer grant-
ing taxing authcrity tc¢ lccal gcvernments or cf lccal gevernmants
frem having such authority.

Ssction_5. The questicn cf lccal geverrpert taxing pcwers

overed 5)/ the Lccal Gevernment Conmittes. The  seccnd clause
his section is covered by grcpesed secticn 4.

Section 6. 1The intent cf this secticn is cevered by pro-

e e o s A

(]

Sagticn_7. The intent of this secticn is c¢cvared ty pre-

Segtion 8., This guarantee 1s already established in the
Federal” "Constituticr, the supreme law cf the lard. Eepetiticr cf
the guarantee at the state level is urcecessary.

Secticn 9. The two-mll ligitaticn ¢n Sstate preperty taxes
has been renoved, primarily in an effert to comply with the
Serranc schcol finance case frcm California. Althcugh Serrang 1S
not yet the law in the United States, and a similar decisicn has
not been upheld in w®cntana ccurts, the Cccstituticn is not a doc-
ument for today ocnly. The framers of this Ccrstituticn nust be

forward-looking and future-crientcd.

The committee has heard ccnflictirg testimecny on the Serrano
case and its applicaticrn to the Montana situation. Fut the
overwhelmng weight of the evidence indicates its applicability.
The ccnmittet sicply had to face tlte pcssibility that Hontana may
have to Ievg a statewi de property tax for educaticnal purpcses.
That possibility was strengthened by the acceptance cf the
Serrapc doctrine in Texas, Mirmescta and New Jersey.

The commttee was al SO ccncerned Wth the present use of the
two-m || statewi de property tax levy. The levy is used rcw as a
backstop measure, inposed tc bring in additional revenues when
other methods fail. Quite cftsn the decisicn tc ispcse the levy
is made fcr political, rather than eccncmic, reasons.

The intents of the four-mll livestcek levy is covered in
proposed secticr 14.

Section_10. Elimnated. The intent cf this section is coy-

ered, in general terns, in gpropcsed secticn 12. Specifics are
better left to the l|egislature, however.
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Secticn_11. The tirst sentence is rcw fprcpcsed secticn 1.
Thz uniformty philosophy in the second sentence was elininated,
primarily because uniformty cf taxaticn is already required cf
the states thrcugh the 14th duerdment tc the Cnited States Con-
stituticn. Th= Proviso gaisc unnecessarily thwarts <+taxatien rpre-
grams, and has caused considerable ccreternaticn in other states.
The rPenpsylvania Supreme Ccurt invalidated an inheritarce tax
program as violative of the usnifcrmity crovisicn, The Illinois
uniformty «c¢lausz was interpreted tc prchitita graduated irccrme
tax in that state,

_ 'S%EHQD 12. The "balanced tudget™ philosophy of this section
is retained in propcsed secticn ¢,

Section_13. Elimnated. The intent cf this secticn is c¢oy-
ered, in general terms, In gprcpcsed secticn 12. tetails should be
left t¢ the legislature.

Secticn_1l4,., fFlimipnated, The intent of this section is ccv-

ered, iN general terns, in propcsed secticr 12. The legislature
shculd establish the prccedures by statute.

Section 15. Propzrty taxaticn rrocedures are covered in
prcpesed Secti'cn 3--the state is now respersible for  appraisal,
assessment and equalization. Provisicns ccncerning the structure
of the propsrty taxaticn systen are better left to the |egis-
lature. Only that becdy can judge the needs cf future taxpayers,
and establish procedures that best suit those needs. It is unnec-
essary to freegz such administrative detail in a Constitution.

The committee does reccmmend a comprehensive revi ew rrece-
dure tor Montana taxpayers in grercsed Section 7. The reccrmenda-
ticn establishes an appeal kcard separate and distinct from the
tax adni ni strative agencies. PpBecause this inderendent appeal pre-
gram Is new to #icctana, the ccamittee's reccemendation cn that
part of the state tax structure is relatively detail ed.

Secticn 18, Proposed secticn 2 covers the assessnent of

e o A sl

property. The detail in this section is nolcngernecessary.

Section_17. Elimnated. The pkilcscphy Cf the proposed arti-
cle on revenue and finance is faith in the long-term judgenent cf
future Jlegislatures in matters cf taxation and finance. The
| egi slature shculd enjoy the flexibility necessary tc create and
develop equitable tax programs. That assenbly should not ts
limted to particular approaches inraising revenue. Theprogposed
article dces nct require taxation of gy Freperty——and conrse-

quently, makes no attenpt tc define that term

Section_18. ®liminated. The legislative assemkly already

possesses that rpcuer.,

ARILCLE _XLIL
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Segtiop-1  The "lerding cf credit® frovisc is essentially a
publ i c purpose questicn. The Fcrtara Suprems court has equated
the two concepts in its rumercus interpretaticns cf the ™lending
of credit" clause. fublic purpcse is ccvered in propesed secticn
1. The remainder of this secticr is ccncerned Wth governnent
ownershir Of cerporate stocks and bends. That ccncept IS an
investment question, which is ccvered in grcpesed section 13.

Section_2. The new state indebtedness grcvisicn is covered

—— s s T s T

Section_3. The intent of this secticn is covered ir gre-

posed”secticn 11.

Section_#. Elimnated. The conmttee felt that the legis-
| aturé shoul'd nct be bound in this way. After nmuch cecnsideraticn
by the conmittee, it was ccancluded that if the state were fpermit-
ted to Dback local government bends With its (the state's) full
faith and credit, the interest rates cn those bonds could be
lcwer.

Section 5. Lccal gcvernswent indebtedness iscovered by pre-

A S - >

posed section 10.

Séction . Lccal government indebtedness is ccvered by pre~
posed secticn IO

ARIICLE XXI

The committee is proposing an entirelﬁ new section on
investment of public funds, a shert provisicr that ccmpletely re-
places all of Article XXI. tThat article is outdated ang obsol et e.
In fact, it has been largely useless since its inclusice in the
Constitution in 1924, As originally established; Article XXl cre-
ated three permanent revenue funds for the state tc be funded ty
money grants of at least $25C. ‘fThcse three funds have never
exi st ed, principally because the irterest f£rcm the funds could
not be distributed until the princigal reached ridiculcusly high
amount s. (100 millicn and $500 mllion). Eenefactors to the
state sinply were not willing to tie their money up in that way.
Because of the nonexistent nature of thosethree funds, all of
the sections that refer to themin Article XXI are useless.

If the public school fund and c¢thexr land grant funds had not
been added tc the Trust and Legacy Fund in 1938 the entire arti -
cle would presently have nc affect. But that dinccrporaticen did
give the article heretofore invisible life. Treatment cf the
public school fund is already takencarecf in Article Xl and the
Enabling Act, however, so the ccmmittee Saw no reason to retain
the Constitutional status of anctherwise bhollew Trust and Legacy
Fund. The fund will not be eliminated entirely by its renoval
from the Constitution. It will still exist by statute.
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MAJCEITY FEPORT

BE IT FRCPCSED EY 1TEE REVENGE AND FINAMCE CCH¥ITTEF:

That there be a new Article ¢ BReverus and Fi nance to read
as fcllcus:

ARTI CLE

KEVENJE ANE FINANCE

Section 1, FUBLIC ruregsi, Taxes shall te levied by general
laws for public purgeses.

Section 2. sUEgENDER CLAUSE. The power of taxaticn shall
never be surrendered, susperded, €I ccntracted away.

Section 3. PROPERTY TAX ALKINISTEATICH. FropertP/‘ which is
to be taxed shall ke appraised, assessed ard equalized by the
state in the manner prescribed by |aw.

Section 4. FCUAT VAIUATICX, The assessed valuaticn cf frop-
erty to be taxed ir any taxing juricdicticn shall be the sanme
valuation as the valuation for state and county purpcses,

Secticn 5. PROPERTY TAX EXEFFTICNS., Tke fprcrerty Cf the
United States, the state, ccuntier, cities, tcuns, school dis-
tricts, muni ci pal corporaticans, and public libraries ray be
exenpt from taxation, but any private interest in such property
way be taxed separately. Frcperty used exclusively fcr educa-
tional purposes, places fcr actual religious wcrshig, hospitals
and places of burial not used or held for private c¢r ccrrecrate
prcfit, institutions of purely public charity, wzay be exenpt frem
taxation. Certain classes cf precperty may be exempt from taxa-
ticn. The Legislative Assenbly may authorize creation cf sgecial
i nprcvsnent districts for capital imprcvements and the mainte-
nance cf capital | nprovenents and the assessnent cf  charges
therefor, against tax exenpt property directly benefited thereby.

Section &, BIGHWAY EARMBAEK, Revenue, except from general
sales and use taxes, frce excise and licerse taxaticn on gasc—
l'ine, fuel and «c¢tker energy sources derived as a result of the
propulsion of vehicles cn public highways, and gross vehicle
weight fees, shall be used solely fcr the paynent of obligations
incurred for ccnstructicn, reccnstructicn, regpair, cperaticn, and
mai nt enance of public highways, streets, roads and bridges and
for county, city and town c¢kligations on streets, rcads and
bridges, after the deduction cf furds fcr enfecrcement of  highway
safety, driver education, tourist promoticn and for administra-
tivs and collection costs as authorized by the legislative asseg—
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bly. By a three-fifths wcte cf the megbers cf each hcuse cf the
| egi slative assenmbly ¢r by initiated measure apgrcved by a wmajor-
ity cf the electorate, such dedicated funds ray be agpgrcpriated
for cther purpcses,

Sacticn 7. TAX APPEALS EBoarp. The State fcard cf Tax Audit

and Appeals shall be composed Cf five memkers, whe shall be
appointed ty the gcverncr, by and with the advice and consent cf
the Sepate (Legislative Assenbly). The Legislative Assenbly

shall divide the state into five districts as equal as practical
in rpcrpulaticn of citizens and a memter cf such board shall be a
resi dent of each of said districts. Each nmenber shall hold his
office for a termof five years, and until his successcr shall
have been appointed and qualified. In case cf a vacancy, the
perscn appointed to fill such vacancy shall +ec1d cffice fcr the
unexpired term in which the vacancy occurs. The first five men-
bers appointed tc said tcard shall determine their resrective
terms by lot so that a term of office shall exgire each succeed-
ing vyear thereafter. other qualificaticns, and salaries of nem
bers, shall be as provided by law, rprcvided, hcwever, that such
menbers shall be sc¢ appcinted that the board will nct be ccmposed
of mcre than three menbers whe are affiliated with the same
political party or crganization; provided, further, that each
menber  shall devcte his eptire time to his duties of office and
shall nct hold any positiecn cf trust ¢r Frofit, or engage ir any
other cccupation or business, ¢I Serve on or under any conmittee
of any pclitical ﬁarty or crganizaticn ¢r cardidate fcr cffice,
and each nenber shall file with the Secretary of State, annually

a full, detailed and complete disclecsure cf his financial condi-
ticn.

The State Bcard cf Tax Audit and Appeals shall have agppel-
late jurisdictien of individual appeals cf all divisions of the
adrinistrative agency of the state carrying cut the Frcvisicns cf
Section 3 of this article in ¢rder to insure that all taxes are
adm ni stered according to law. Such individual appeals may be fecr
the wundervaluaticn and overvaluaticn and acssessment of the appel-
lant's roperty, c¢r anpy other taxpayer's frcperty. The board
shall also have appellate jurisdiction of individual appeals of
other divisions cf State and local agencies related to license
and excise taxation as may be provided the State ty law., The
board shall have the right to audit admnistration agency to
ascertain instances of undervaluaticn or gvervaluaticn cf frep-
erty to be taxed and publish its findings thereof. The Legis-
| ative Assenbly may rprescrite by law cther duties tc be Ferforaed
by such Board and may provide that giner appeals, as defined &by
| aw, may be adjudicated by a single ®Bcard nmenber in the county
where the prcperty is located, or the taxpaying citizen resides,
or as the case may be.

Section 8, STATE | NDEBTEDNESS. No state debt shall be cre-
ated unless authcrized by a three-fifths vete cf the nenbers of
both houses of the Legislative Aissembly. State debt cannot be
created to cover deficits incurred when agpprcpriations exceed
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anticipated revenue durirg any tudcet period.

Section 9. BALANCED PBODGF1, 2Appropriaticns by the Legis-
| ative Assenbly shall nct exceed anticipated revenues during any
budget peri od.

Section 10, LCCAI GCVEENMENT IKLCEBTFLNESS, The Legislative
Asseubly shall enact Ilimits cf indebtedness fcr subdivisicns and
districts of the state.

Section 11. USE OF LCAN ERCCEELS. All mcney borrowed by or
on behalf cf the state, or any subdivisicrn c¢r district of the
state, shall be used cnly fcr the purpose or purposes specified
in the law authorizing the 1can.

Secticn 12 STRICT ACCCUNIABILITY, The Legislative Assenbly
shall enact the necessary laws to insure strict acccuntability of
all revenues received and mcrney spent by the state, subdi visicrs
and districts thereof.

Secticn 13. I NVESTMENT C¢¥ PUELIC FUNDS. The Legislative
Assenbly shall provide for a wunified investnent prcgrae fcr
public funds and prescribe the rules and regulations therefor,
including the supervisicn of investnent of surplus funds cf all
subdivisions and districts of the state. The separate existence
and identity of each and every fund involved as a part cf the
unified investment program shall te strictly aaintained. An audit
of the investment trcgrar shall be conducted at |east annually
and subnitted to the Governcr, Legislative Assenbly and Chief
Justice of the Supreme Court.

Secticn 14. AGRICULTURAL LEVIES. A special levy zay be made
cn livestock and agricultural ccmmcdities for the purpcse cf dis-
ease ccntrol and indemification, predator ccntrol, l'i vestock
inspecticn and protection, agricultural inspection and proe
tection, livestock and agricultural ccomodity research and gre-
mcticn,

4s/_¥illiam Artz /s{_Bussell Mclcneugh

— SRR v Dwe
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{5/ _Farl Barthelson 5/ Fike fckeon _ ____
{5/ _Eavye Drum______ £S5/ _Bodger _Wagrer____
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COMMENTS CN TEE FRAJCEITY FEOPOSAL

Secticn 1. Taxes shall he levied ty general laws tcr
public purpcees,

CCHMFENTS

The bread language cf propcsed Sscticnlis meant to replace
the specific tax tesz prcvisicns in present Article XI|. The new
secticn speaks crly cf *taxes”,. Provicicne in the Present Consti-
tuticn specify particular kinds cf revenue neasures like property

taxes, license fees, inccmz taxes and mning taxaticn. That = kind
of enuneration s unnacssesaryy the state already possesses the
poser to lagy any kind cf tax it wants to. Enunfraticn cf sge~

cific kinds of tax grcgrames iS alsc unwise. Ccurts, as a rule oOf
ccestructicn, cftan hold that the listed neasures ¢r fprcvisions
ar2 in 1liza of all unlisted nmeasures. In cther werds, the |ist
tends tc baccmeexclusive.,

The proposad secticn alsc Establishes tw well-reccgrized
and impcrtant pretecticns-requirements that taxes be established

The rzquirement Of genzral laws fcr puklic purpcses extends

to all tax programs, tctk state and local. Although those two
requirements are alreadyimposed on the sState by t he f eder al
Constitution, repaetiticr in the state dccuszent enphasizes their
i mportance.

Section 2. Tha power cf taxaticn shall rever be sur-
rendered, suspended, <ci ccntractfd asay.

CCHMNERTS

The shortened |anguage cf freopcsed Secticr 2 replaces the
detailed prcvisicns of present cecticns 6 and 7 in Article XII.
The trecposed section is frequently found in pewsr Ccpstitutions,
and is included as a remnder tc the legislative assenbly. The
power cf taxation is the mcst inportant power a governnental kEtcdy
possesses, and should nct be lightly disnissed c¢r bargai ned away.

The provision is nct intended to prevent the state frce del-
egating taxing pewers tc local governnments. Ncr is this secticn
meant to deprive the legislature cf its discretion to tax or not
to tax or exempt classes cf precperty.

Secticn 3. Property which is to be taxed shall te
appr ai sed, assessed, and equalized by the state in the
manner prescribed by |aw.
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CCBEENTS

This new section is a progressive change frcm present taxa-

ticn Frovisions. It emtcodies the ccmpmittee's reccemendaticn c¢n
property tax adai ni straticn, which was rprevicusly set out in
gr eat det ai | in present Section 15 cf  Article X I. That «cld

secticp, which estaklished a tuc-tier system of assessnment,
equal i zaticn and review, wculd be replaced by a state-level sys-

tem cf appraisal, assessnent and equali zaticn. The details cf
that precparty tax system are nct spelled cut, again a departure
from the specificity of present Secticn 15. The details cf any

tax admnistration system she¢uld e left tc the |legislature,
which is best qualified to develor the mcet efficient, nodern and

fair system necessary for the needs cf the day. Tax administra-
tion should be established by the legislature and admnistered by
the executive Lkranch <c¢{f governnment, cct by a Constitutional

board which is immune to control by all three tranches cf gc¢vern—
ment and imune frcg cecntrcl Ly the people. 2 Censtituticnally

enshrined board is |less answerakle fcr its activities and is
freer to igncre the nandates and directives cf t he legislative
assenbl y.

Prcperty appraisal and fprcperty tax assessment and equaliza-
ticn nust be conducted ky a state agency, hcwever. The ccnmttee
heard reams of testimcny ccncerning the inadequate jcb of assess-
ment and tax equalization in the state. The intent of the cgcopit-—
tee is that this change wll est abl i sh qual i fi ed, pr of essi onal
appraisal and appraisal prccedures, and will insure the equaliza-
ticn of taxes across the entire state.

Hopefully, the inequalities that rpresently exist within
taxing districts and ketweer taxing districts can be avoided if
accountability is 'in scme state agency. Testimcny also leads the
committee tc believe that [ressures and temptations for
underval uati on and under-assessnment presently exist at the |ocal
level. The current operation of the school fcundaticn [regran
encour ages underval uation of lccal FICLErty. When such

undervaluaticn exists, the state pours in #gcre mcrey fcr educa-
tional pur poses.

Hand-in-hand with the c¢cncept cf a prcfessicnalized, respon-
sive tax adnmnistrator is the need for irderendent review cf the
adm nistrator's actions. The ccnmittee has created the machinery
fecr that review function in its proposed sectiecn 7. That prcpcsal
is a sharp change frcm the fpresent Ccrnstituticnal tax adnministra-
tion structure which <conbines both the adninistrative and adjudi-
cating functions in one agency. True eguity requires the separa-
ticn of those responsibilities.

The need for statewide admnistration of the TFreperty tax
was probably brought into sharpest focus by the torrent of testi-
mony on Serrang_V. _Priest, If the state has to go into funding
of gover nnment al picgrams, particularly educati on, thrcugh a
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stat ew de property tax, the need fcr efficient, equitable
aprraisal and asszssm2nt W Il be intensified.

Secticn 4. The assessed valuaticn cf greperty tC te
zaxed in any taxing jurisdicticm shall be the sanme
valuaticn as the valuaticn ter state and ccunty pur-
roses,

CCMMENTIS

The propesed section 1S sirilar ir language and intent to
present Section & of Article XIlI. The prcvisior Quarantees that
property wll te assessed at the sane value, despite the govern-
ment thart IS levying the tax. In other words, rrcperty ®ill be
taxed at the same assessment fcr state, ccunty cr schccl district
purposes., A schocl district cannot assess at a higher value
Such "equal® valuation between lccal gcvernments IS SO inportant,
the ccomittae feels, that it shculd Dbe guarantead in the ccnsti-
tuticon.

Sfcticn 5. Thz property O +he Urited states, tke
state, ccuntizg, Cities, t owns, schcel  districts,
municipal ccrpcraticns, and c¢uklic libraries may ke
sxeupl frcm taxaticn, but any private intersst in such
rrcperty may be taxed separately. prcperty used exclu-
sively for educaticpal vpurgpcsss, places for actual
religious Worship, hospitals and places of burial cct
used or held for private c¢r ccrgcrate profit, dinsti-
tuticns Of purcly public charity, gpay ke exenpt frce
taxation. Certain classes cf prcperty may be exemgpt
from taxation. The legislative assemtly may authcrize
creation cf special imprcvemernt districts for capital
imrrevemznte and the maintenance of capital improve-
rents and the assessment of charges therefor, against
tax exenpt property directly terefited thereby.

COMEENTE

The proposed secticn ¢n prcperty tax exemptions is different
in at |east four ways. kost of the present grcperty exempticns
are retained-agricultural and horticultural sccieties and nort-
gages are deleted. 7Those classes cf property could be exenpt frem
taxation if the Legislature so required. reletics from tke con-
stitutional listing does nct regove them frcm potential tax
exsmpticn., The new sscticn permts taxation cf private Interests
IN  government—cwnad prcperty, clesing a lecphcle 1N the present
Constitution.  The grcpcsed prcvision alsc persits assessment Cf
special inprovenent district charges cn tax-exenpt property. The
Constituticnality of such charges IS preserntly indoubt, although
many such assessnents are gpaid annually ¢n tan-exempt property.
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The new provisicn sinply legitimatizes that practice.

The nmost impecrtant change in the propcsedsectior is the
non-exclusiv2 nature of the tax exempt list. Unlike the present
Constitution, the proposed article cn Revenue and Finance does
not require that all prcperty be taxed, The prcpeosed provisions
are silent on the su%j ect, %eavi ng the sccpe and nature cf taxa-
ticn pregrams up tothe Legislature. Prcrerty may be taxed or
may be exenpted by the Legislature. The permssible list of
exenptions is not exclusive. The legislature may add tc the I|ist.

Section 6. Revenue, except from general sales and
use taxes, from excise and license taxatich cn gasc-
line, fuel and other energy scurces derived as a result
of the propulsion of vehicles cn public highways, and
grcss vehicle weight fees, shall be used sclely fcr the

payment cf cbligaticns incurred for constructicr,
reconstruction, repair, operaticr, and maintenance of
public highways, streets, rcads and bridges and fecr

county, city and town cbligaticns on streets, roads and
bridges, after the deducticn cf funds for enforcenent
of highway safety, drivers educaticn, tcurist pronotion
and for admnistrative and ccllecticn ccsts as authcr-
ized by the legislative assembly. By a three-fifths
vote of the nenbers of each hcuse cf the legislative
assembly or Dby initiated measure approved by a majerity
of the electorate, such dedicated funds may be appro-
priated for other rpurgcses,

CCHEERIES

The proposed section on earmarking of funds for highway pur-
poses is simlar to present Secticn 16 of Article XII in nost
respects. Three substantial changes have been nmade in the sccpe
and effect of that cld section, however:

1.) The amount of noney earmarked fcr the highway fund has
been changed. The old section dedicated funds frem fuel
taxes, gross vehicle weight fees registraticn fees and fees
on the sale of new cars. The proposed section only earmarks
gasoline and fuel taxes, and gross vehicle weight fees.

2.) The perm ssible uses c¢f highway earmarked funds have
been expanded to include local gcvernment road and street
systens, hi ghway safety programs and driver educaticn pro-
grams. The renoval cf the state aid to |ocal government
restriction insures that these road funds can be used tc
finance | ocal governnent road and street systens. The
| egislature &ill now be free to make direct grants to |ocal
governnents instead of developing complicated bookkeeping
devices to get around the prchititicn.
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3.) ihe funds are cct dedicated from ncw ad__irfinitum, cr
until repeal by amendnent c¢r by ancther Ccnstitutional Con-
venticn, The proposed sSection gperwmits diversicn cf the
earmarked furds tc cther purgcses if  each hcuce cf the

legislative Agsembly by a three-fifths majority, arprcwves

such expenditure. In cther wcrds, the primary responsibil-
Ity fcr review, assessment . . . ard eventually, allcca-
ticn . . . of highway funds rests with the Legislature.

That body is free to change the earnark.

The ccomittes f21t that retenticn cf  the anti-diversicn
amendm=snt Was recsssary at the present tinme. 1he amendment is a
recent addition to the Ccnstituticn, cvershelrmingly agpprcved Ly
the wvcters in 1956, A large amcunt cf Federal matching wmcney is
still pouring intc the state tc finance the interstare system and
the local primary and seccndary highway systens. fxtensive testi-
mcny indicates its exclusicn may well Jjecpardize the final proéd-
unct cf this Ccnventicn.

The committes was alsc cencerned Wth the grcper use cf
gascline and pctcr fuel tax revenues. Those taxing pIcgrams wWere
originally created to rznzfit the state highway system The com
mttee felt that original fpurgcse should te maintained. The ccg-
wmittez realizes that the time nay come when highway funds are no
lcnger needed, at least not at the level of current prcgrass. In
that case the gasclin= and fuel taxes shculd perhars te allcwsd
to di mnish. The committee wculd hate tc create another situa-
ticn like the cigarette tax, which was originally set UE)tC fund
progranms and benefits fcr veterans. That tax has ncw been noved
t¢ fund the Long kange Euilding Prcgram and the GCeneral Fund. In
an gffcrt tc encourage the eliainaticn cf the gasoline and notor
fuel taxzs when their usefulness is ug, the ccmrittee has tried
Fodstrengthen legislative ccentrel and allecaticr cver highway
unds.

Secticn 7. The State Bcard of Tax Audit and Apgeals
shall ke ccepcsed Cf five members, shc shall te
arpointed by the governcr, ty and with the advice ard
consent of the senate ﬁLegisIative Assenbly). The
l egislative assemtly shall divide the state intc five
districts as equal as fpractical in perulaticn cf citi-
zens and a nenber of such Ekcard shall Yte a resident cf
each of said districts. Each member shall hcid his
oftice fcr a term of five years, and until his succes-
sor shall have been agpcinted and qualified. In case
of a vacancy, the person agppcinted tc £ill such vacarcy
shal | hold c¢ffice for the unexpired tern in which the
vacancy occurs. The first five nenbers arpgpcicted to
said board shall determne their resgpective terns by
lct so that a term of office shall expire each succeed-
ing year thereafter. G her gualificaticms, and sal-
aries cf menbers, shall te as precvided by lav;, pre-
vided, however, that such nmenmbers shall te s¢ appcinted
that the board will nct be conposed cf mcre than three
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members whc are affiliated with the came political
garty ¢r crganizaticn; provided, further, that each
memkzr Shall davectz his entire time t¢ his duties cf
officz and shall ¢t hold ary rpesiticn cf trust «cr
grefit, c¢r engage in any cther ceccuiraticn Or business,
Or g2rve ON Or uudsr any coarittes <¢f ary Feclitical
party Of crgarizatien cr candidats fcr office, and each
mesker shall file wth the Secretary cf State, annu-
ally, a full, detailed and complete disclcsure cf his
financial ccnditicc.

The State Board of Tax audit and arp=als shall have
arrellate jurisdicticn of individual appesals cf  all
divisions of the adnministrative agency of the state
carrying out the provisicns cf Sectien 3 cf this arti-
cle in crder tc insure that all taxes are administered
accerding tc law.  Such individual appeals wmay ke fer
the undervaluaticn and cvervaluaticn and assessnent cf
the appellant's prcpsrcty, cr any other taxpayer's
property. The roard shall alsc have agpellate jurisdic-
ticn of individual appeals of cther divisicns cf state
and local agencies related to license and excise taxa-
ticn asg my be preovided by law. The tcard shall have
the right tc audit the state adeinistraticr agency to

ascertain instances of undervaluaticn cr cvervaluaticn
Cf property to be taxed and puklish its ficdirgs
t hereof . The legislative assepbly nay prescribe ty law

cther duties to be perfermed by such bcard and oay pre-
vide that wmincr apgeals, as defined by law, may tLe
adjudicated ty a single &Ltcaré menber in the ccurty
where the property is located, or the taxpaying citizen
resides, or as the cage may Le,

CCMMENT

The ccmmittes realizes +tte impertance ¢cf a shert dccument.
The introducticn tc this repcrt emphasized the ccmmitteets con-
cern for brevity and clarity. But this proposed Sfcticn 7 cre-
ates a new protection for the #crtana taxpayer, an independent
tax agreal becard, Because the provisicn provides a new right, the
structure, function and jurisdiction cf the hoard are spalled cut
in some detail.

The prasent section is rprepcsed for a rnew Ccnstituticn
because it establishes a guarantee never grevided fCcr pertana
taxpayers. Under the present tax adninistraticn grogram, the same
governmental bodies (County Boards of FEgualizaticn and State

Board of Equalization) that establish revenue pclicies and
prccedures also sit in judgrent cn the diwsplementatien of those
procedures. Overwhelming testinony to the ccomittee indicates
that the procedure does nct guarantee an inderendent,

non-partial, objective review cf tax decisicns, The Montana tax-
payer needs some avenue of recourse, besides the tax administra-
tor or the courts, to evaluate his tax treatgent, The prcpcsed
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secticn accomplishes that ckjective by establishirg an independ-
ent review procedure.

The Constitution should nct specify details of tax aéminis-
traticn. Present Section 15 of Article XFI cf the Nentana censti-
tuticn creates an elaborate methced cf precperty tax admnistration
for the state, and denonstrates the futility cf including such

detail in a Constituticn. &hen the Ccnstituticn was written in
1889, frcperty taxes were the sole scurce Cf  revenue fer  tre
state.  BRut ike the franmers of 1889, this ccnvention cannot

forsee all the changes in the state's revenue structure. The
details of that revenue administraticn shculd te left tc the
| egi slature, which can evaluate changes and create the hest
structure to admnister revenue grcgrams.

Secticn A no sState debt stall be created unless
authorized by a three-fifths wvcte cf the nenbers cf
both houses of the legislative assenbly. State debt
cannot be created tc cover deficits incurred when
appropriations exceed anticipated revenue during any
budget pericd.

CCMMENTS

This sectica replaces the gresent state debt limtaticn
established by Article x111, Secticn 2. That cld secticn created
a $1¢¢,000 deht limt for the state, with additicnal indelktedness
as authcrized by the electorate. The precpesed secticn |eaves
the question of indebtedness entirely wuwg tc the legislature,
requiring a three-fifths majority cf the nenbers-elect to create
debt. The extraordinary ngjority requirement shculd insure care-
ful consideraticn cf any indebtedness proposal, and should pre-
vent unnecessary prcgrams.

The cecomittee felt that scme debt restricticn shculd be
placed on the legislature. A fixed dellar |imt, Ilike the
present $100,000~-ceiling, IS unrealistic and only encourages cir-
cunventi on.

The commttee does nct possess the ability tc fecrecast the
econcmic future and fiscal capacity of the state. The ccssittee
was concerned with the problens invelved in establishing a
limtaticn that fluctuates wth property valwaticns oOr state
revenues. It feels the rropcsed provisicn Wwill insure the
viability of the Constituticn for many generatiecns.

~ The second sentence of this proposed secticn prevents the
legislature  frem creating debt to balance the budget. Wile dekt
may be a viable tool in cases of catastrophyO r extracrdinary
ci rcunst ances, the legislative assenbly should not be free to
thwart the "balance budget® intent cf prcpcsed Secticn 9.
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Section 9. Apprcpriaticrs by the legislative assem—
bly shall net exceed anticipated revenues durirg any
tudget pericd.

CCHMENIS

This preopcsed secticn is simlar in effect tc present

Section 12 o Article XII. It requires the state to cperate
under a "balanced tudget®™ philosophy, but establishes that doc~
trine in mch sinpler |anguage. althcugh the state may have

trouble operating in the black, since it can ccly estimate the
amcunt Of revenues coming in any budget period, this section
reqguiras the legislative assenbly tc stay within thcse estinmated
limts when it apprcpriates funds.

Section 10. The lecgislative assenbly shall enact
limts of indekbtednsss for subdivisicrs and districts
of the stats.

CCHMENTS

This proposed section |eaves the gquesticn cf 1lccal govern-
ment indebtedness, and linmits cn that indebtedness, up tc the

|l egi slative assenbly. This brcad grant cf authority is utilized
because of the uncertain nature of any fixed debt 1imitaticn.,

The legislature should be free tc encourage economic devel -

opnment in local government units. The hictcry of the last 60
years indicates that the legislature has been frugal in empower-
ing | ocal government indebtedness. The prcpecsed provisions
restores that control. The ©fprcgcsed secticn wguld |eave the
legislature free, if it so decided, to pledge the full faith and
credit of local governnent units to tack indebtedness. Such a

pl edge should result in lover interest rates and a savings tc the
people cf Mcntana.

Secticn 11. All mcney borrowed by or on behalf cf the
state, or any subdivisicn <¢r district cf the state,
shall be used only for the purpecse ¢r purposes speci-
fied in the law authorizing the [can.

CCHMENIS

This section is practically identical tc Article X1,
Section 3. The section guarantees accountability and proper man-
agenment of borrowed funds, and should prevent msuse or diversion
of that noney. .The section is self-explanatcry and is an impcr-
tant guarantee fcr the pecple.
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Secticn 12. The legislative ascegbly shall enact the
necessary laws tc ainsuyre strict accountability cf all
revenuss received and mcnsy sgpent by the state, sukbe
divisicrs and districts ttherectf.

CCHMENTS

The proposed section, though Eroad in sccpe, ccvers the sane
ground as the present detailed secticns 13 and 14 cf Article XlI.
It also conveys the intent of ‘“sgpecific appropriaticns" required
by Section 1¢, The inportance of acccuntakility for state reve-
nues is nct dimnished--indeed, that raticnale is given Ccnstitu-

tional status in this proposed section. But the details of
accounting, fproccedures, deposits, cash flcw, reporting require-
ments, etc., have to ke left to the legislative assemtly. The

Constitution simply cannot anticipate changes in the acccunting
and rmonetary fields. The ccmputerized techniques presently util-
ized by tha state were beyond the wildest dreans of the 1889
framers. The need for detailed and c¢cnsciidated repcrting
information alsc was net anticipated. The present Ccnctitutional

provi sions on deposits, cash flcw and reporting are =nct adhered
to.

The committee recomends that the l|egislature take inmmediate
steps to establish unified acccunting prccedoresfor all gevern—
ment al units in the state. Tkough statutory in nature, the com
mttee feels the importance of such a gprcgras is essential to
proper accourting and data functicops.

Section 13. The legislative assenbly shall provide
fcr a unified investnent program for public funds and
prescribe the rules and regulaticns therefcr, including
the supervisicn of investnent cf gurglus funds of all
subdivisions and districts of the state. The separate
exi stence and identity cf each and every fund involved
as a part of the unified investment gprcgram shall be
strictly maintained. An audit cf the investment program
shall be conducted at least annually and submitted to
the governor, legislative assenmbly and chief justice cf
the suprene ccurt.

CCEMENT

The proposed section on investnents replaces all cf Arti-
cle XXI in the present Constitution. ¥e¢st of the provisions in

that article are obsolete--in fact, if the public schoecl fund had
not been added to the Mcntamna Trust and Legacy Fumnd in 1938, the
article would have no effect whatever. The proposed section

stresses the inpcrtance of a unified investment gpregqram fcr
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public funds. such a program has teen sought in #ecntana Since
1924, and has only recently been acccamplished through Executive

Recrgani zati cn. The ccnmttre feels that the dimppcrtarnce cf
unity, prcffssicnal treat ment and supervisicn cf gpublic fund
investnents should &z stressed at thes Ccnstituticnal l evel .

Because public noney is such an impcrtant trust for the people of
Mcntana, the investnment program shculd be audited at |east annu-
ally.

The sentence on separate identity cf funds in the public
fund i nvestment fprogram was added to insure gpreper distributicn
of interest tc the individual funds. Although gublic funds should

be invested as a unit to insure a larger return, the interest
from that unified prograr skculd be distributed on a rro rata
basis, dersnding ci ths size of the individual funds. The *“sep-

arate fund" sentence should insure that distributicn.

The regulation and limtation of the investnent rprcgram, and
the admnistrative structere cf the investnment program is left
ug tc the legislative assenbly.

At least two restricticns cn the investment grcgrag  will
remain in force ir the Ccnctituticn. Thcse previsicnsg, Iin Arti-
cle XI and The 'Enabling Act, deal with land grant noney.

The legislature is best equipped to make decisicnr ccncern-
ing i nvestment cppcrtunities for state mcney. The cbeclete nature

of Article XXI illustrates the futility cf trying tc prescribe an
investment  program and investnment details at the Constitutional
level. 7The sccre of the legislature's sugpervisicn shculd also

include surplus funds at the |lccal |level. Although the legis-
lature may well leave the handling and investment of such funds
in the hands cf lccal governnents, its sugperviscry pCcwers will
insure their careful hardiirg and treatnent,

Secticn 14, A special levy may be nmade cn |ivestock
and agricultural conmodities for the gurgcse cf disease
centrocl and  indemification, predator ccntrcl, |live-
stock inspection and protecticn, agricultural I nspec-

tion and protection, livestcck and agricultural commod-
ity research and prcnoticn.

CCHEBENTS
The ©prcrcsed language retains the intent cf Secticn 9
regarding livestock mll levies, and <expanrds the rermissitle

list of industries and uses fcr such a statewide levy. The levies
are nct a pure earmark. They are mcre cf a Ekcckkeeping and
accounting procedure.

The provision, in explicit terms sigilar to present
Section 9, IS no lcnger necessary. The unifcrnity clause has been
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renoved from the proposed Article; and the statewide prcperty tax
lizgit has also teen deleted. Eut the impcrtance of agriculture to
the Hcrtana economy shculd not te underestisated—-in fact, it
shoul d be enphasized.

The conmittee also thought it shculd enccurage taxpayers who
are willing to bear the Ekurden of a tax tc imgrcve the econcmic

future of their industry.
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CCOMEITTEE CN REVENUE 2NT FI NANCE
BINCEITY EBCICSAL 1

BE IT BERCECSED:

~ That the fcllouing te substituted fcr Secticn 5 of the
Majority Proposal entitled "prcperty Tax Exerpticns®:

The property of the United States, the state, coun-
ties, cities, towns, schcol districts, zunicipal ccrpe-
rations, and public libraries nmay be exenpt frcnm taxa-
tion, but any private interest in such preperty may be
taxed separately.

Property used exclusively fcr fducaticnal furpcses;
places for actual religicus wcrship; hespitals and
places of burial not used or held fcr private or corpo-
rate profit; institutions of purely public charity,
household gccds and furniture, wearing apparel, and
other perscnal prcperty used by the cwner for personal
and donmestic purposes; cash and acccunts receivable;
dwellings and gperscnal prcperty of totally serviceconn-
acted disabled veterans; dwellings used for residential
purposes; evi dences cf debt secured by mortgages of
reccrd upon real or perscnal precperty in the state cf
Montana; the stocks cf any ccmpany ¢r cerpcraticr when
the property of such conpany cr ccrpcraticn represented
by such stocks is within the state and has been taxed,
may be exenpt from taxaticn.

The legislative assenbly rmap authorize creation cf
special improvement districts for capital inprovenents,
mai nt enance of capital inprovements and the assessnent
of charges therefcr, agai nst tax eXeEpt fpicperty
directly benefited thereby.

. e i

CCHMHENTS

The mincrity report is in conplete disagreenent with all
references in the rationale cf the mgjority report statirg that
all property may be exenpted frcp tax by the legislature. W have
faith in the legislative process but are cf the opinion that this
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i's "crening the dccr t00 wide." IN  cur «cgipicn, as upheld by
court decisicns, only the items cf Frc_party listed above are eli-
gible tc tax exempticn ty the legislative frecess,

W agree that it is easier tc¢ enfcrce ccllecticn of taxes on
some property than it is on cther ;:r%Ferty but cannct ccneider
this as a sufficient reascn fcr remeval this type Cf LIoperty
frem the tax rolls. The Internal Fzvenue Service has develcred
preccedures fcr ferreting out inccre frcm cash transactions. He
submt that the tax departnment o¢f #cntana shculd be able to

develcp adequate techniques despite the fact that 1lccal gcverr—
ment authorities have been negligert fcr many years.

we alsc submt that tax equity requires that if certain
incoms rroducing prcperty IS taxed, then all income grcducing
property shculd be taxed. It is pct equitable to tax £1¢,000 of
squipment Which produces income sutiject to inccne tax and at the
same time climirnate §12,000 of investnents (e.g. tax-cxenmpt
securities) the income cf which is not subject to incone taxes.

We alsc submt that if the legislature should acquiesce to
pressures t¢ elimnate stock and bcrd investnents frer frcrerty
taxation because of the sc-called problens of assessnent a severe

injustice will be imposed on lower incone citizens tc the benefit
of nore affluent citizens. %e cannot inmagine the delegates cf the
Ccnvrnticn cendening such an inequity.

RF justify the addition of the fcllcwirg itens tc the
perm ssive |list:

1) Household gcods and furniture, wearing apparel, and
other rperscnal propzrty used by the owner fcr perscral and demes-
tic purpcses:

a. Reccmmended by Delegate Felt prcpcsal #1671,

b. Testinmony received indicated that ccsts cf ccllec-
ticns are in many instances equal to tax received.

C. Property does nct prcduce inccne.

2} Cash and accounts receivable.
a. Feccmmended by Del egate Felt gprcpecsal #161.
b. Not necessarily incoeme preducirg,

c. We agree that the term accounts receivable is very
broad but have cccfidence that the legislative
assenbly in its wisdom will develcp legislaticn that
will =rct violate the underlying grinciplie that all
inconme producing prcperty should be subject tc gprep—
erty tax if any inccme gprcducing property is subject
tc property tax.
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Dwelling and personal prcperty of tctally serviceconn-

ected disabled veterans.

d.

%)

5)

The ccmittee had testinobny that there are approximately
99,200 veterans of which apgrcximately 387 would be
21ligible for this tax relief.

We submt that this tax exempticr is certainly jestified
vvhgn tdhe mental picture of what tctal disability is con-
si dered.

Dwel lings used fcr residential purpeses.
Dwel | ings do nct groduce inccrme.

It is realized that the sliminaticn cf dwellings from
the tax rolls cculd cause a terrific upheaval In reve-
nues produced frcm prcperty taxes cn the local [evel.
This is a decision V\fwich has been left to the judgment
of the legislature by the permssive nature of this
section.

Evi dences of dett secured by nortgages cf reccrd upcn

real cr gperscmal prcperty in the state cf Mntana.

a.

b.

£)

El imnates double taxzaticn.

Contained in Article Xll, Secticn 2, cf current Consti-
tuticn.

The stocks of any conpany ¢r ccrpcraticn when the prop-

erty c€ such cempany or coerperation represented by such  stocks
Is within the state and has been taxed.

a.

b.

El i mMmnates double taxaticr.

Centained in Article XII, Section 17, of current Consti-
tution.
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M NORI TY PRCECS2L 2

B¥ IT PRCPOSEL:

That

the follcwirng e sSubstituted for Section 13of the

Mpjority Proposal entitled "Investrent of Public Fynds®:

The legislative assenbly shall previde fcr a wunified
investment  prcgram fcr public funds and prescribe the
rules and requlaticns therefcr, including the super—
vision of investnent of surplus funds of all sutdivi-
cicns and districts of the state. The separate exist-

ence
part

and identity cf each and every fund involved as a
of the unified investmert cregrae  shall  be

strictly maintained. Wth the excepticn Cf mecnies cen-
tributed by individuals tc retirement funds, nc public
funds shall be invested in private <corporate capital

st ock

We

S A e - ———— — T ———

i v ——— . . ——— .

COMMENTS

submt that criteria for investgmept cf public trust

funds should be nmore stringent than the criteria for investnent
of private funds.

We believe that pricrities shcyldte in this crder:

h
2)
3)

¥uch

Security.

Funds should be invested in Pontana as much as pcssikle,
Return ¢n investnent.

of the testinony presented indicated that enphasis was

being placed on return on investnment rather than security. As an



Revenue and Finance Ccrzmittee 603

" VT T — T A O Al 7 T A il i VAR e s e SR e T Y P ] ] TP Tt PO o T . M T - i e Al gl sl . Y o W

example: "Ycu don't find the big red apples rpext tc the trunk cf
the tree--you find them pear the end cf the ligh." W are cpposed
to ganbling with state funds and taking a chance that the [|inb
m ght break.

Testinony has been cffered that the stcck market vi.l1ll act as
an offset to inflation. #%e offer that scney invested at 5 3,4%
for 12 years can double.

The follow ng cecrruricaticn sas received from a | arge crgan—
ized group of citizens: w»ge confess a lack cf expertise in sug-
?estmg adaquate safeguards in the Ccrstitutien to govern the
egislature cn drafting liberalized investment lams. ®e do see
danger inherent in such liberalized laws and hcpe that ccnnmittee
del iberations and ccnvention debate will develer tkehind the
record” guidelines for the legislature to fcllcw in liberalizing
the investnment laws regulating the investnent cf public funds.®

W feel that the pressures exerted <¢r the ccemittee tO
permit i nvestment ip the stcck nmarket xill be centinued indefi-
nitely unless our restriction is incerporated in the cCcrpstitu-
tion. Therefore, with a deep ccncern for the safety of present
and future public trust funds, YE earnestly reccmmend that favecr-
able consideraticc by the delegates be given tc this mnority
IS2ECCt.

~ We also wish tc bring to ycur attenticn that cunership of
voting stock of a private ccrporaticn constitutes gcvernment own-
ership of private property--a ferm cf socialism He also guesticn
the propriety of the state voting the stcck cf a private cerpora-
ticn fcr a variety of obvious reasons. Eut fcremcst is the risk
involved in trusting cur state funds to the caprice of volatile
market. It is wth these consideraticns in mnd that ne reject
the aajcrity precrosal and submt the above rimcrity precposal.
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APPENDI X B

PROPCSALS CONSI DERED BY COW TTEE

The follow ng delegate proposals were exam ned and

considered by the Revenue and Finance Committee during its

del i berati ons,

10.

11.
12.

13.

Vet er ans

Nunber _ _ o
of Proposal Chief Sponsor Subj ect Matter Di sposi tion
11 Virginia Blend No property taxes Indefinitely
for public schools Tabl ed
16 Virginia Blend Earmarking Rej ected
23 Virginia Blend No property taxes I ndefinitely
for welfare Tabl ed
35 Mae Nan Preferenti al Adopted in'
Robi nson Taxat i on Part
37 Donal d Foster Ear mar ki ng Rej ect ed
46 M ke McKeon School  Financing édopt ed in
art
80 John Toole Anti - Di version Adopted in
Anendnent Part
109 Robert Kelleher $1 of income tax Rej ected
to party of choice
66 John Schiltz Tax exenptions on Adopted in
Mot or Vehicl es Par t
72 Thomas Ask Repeal of Section Adopt ed
3, Article Xl
119 Magnus Aashei m Earmarking Rej ect ed
161 James Felt New Taxation Adopted in
Article Par t
173 Jerome Tax Exenptions Mnority
Loendor f for Disabled Report
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8.

10.

11.

12.

13.

14.

15.

16.
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KITNESSES HEARD EY CCMMITIEE

. S A i A S v o e o Al . e Y T Y YR A S—T_———.

Don Gitscn = County Ccnmi ssicner - Glendive - County debt
liritaticns,

Burt Hurwitz = Acccciaticn cf Ccuntv, Cemmissicners - Wite
Sulphur Springs - Ccunty debt limitaticns,

Ccyle Saxby - Director, Departnment cf Adnministraticn -
Hel ena -~ rontana Trust and Legacy Fund.

James R Howeth - Investeent Ctficer, Bcard of Investnents
- Helena - #c¢ntana Trust and legacy Fund.

Paul Caruso - Chairman, gcard of I nvestments « Helepna =
¥cntana Trust and Iegacy Fund.

Ted Schwi nden ~ Ccgmissicrer, Lepartsent cf Lands -~ Hel ena
- Mcntana Trust and Legacy Furd.

James Carden = Industrial Accident Rcard - Relena Invest-
ment of funds.

Alton P, Hendricksen = [Executive Secretary, Teachers
Retirement System -~ Helena - Investnment cf funds.

Lawrence Nachtsheim - Public Emglcyees Retirement System -

Hel ena - | nvestnent of funds.

Wl liam scrikner - Montana Avtcpcbile Lealers Asscciaticn -
Hel ena —~ Auto license fee in lieu cf property taxation.

P. J. Glfeather - State senatcr - Geat Falls - Revenue
and Finance in general.

A. %, Kamhoot - Delegate - Fcrsyth - Taxation of nines and
mneral interests.

Dan mMizner - ¥ontana League of Cities and Touns - Helena -
Local government taxation prcvisicos.

Ed Quinn = Araccnda Ccmpany - Butte - Taxation of mnines and
mneral intercsts.

F. L. Macfonald - Anaconda Ccapany - Butte ~ Taxation of
mnes and mineral interests.

WIlliam pishl ~ Econcnist = Helena - Revenue and finance in
general .
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Jean Anderson - #ontana League cf Wemen Veters - Billings -
State aid tc 1ccal governments.

18. S Keith Anderson - gortana Taxpayers Association -~ Helena

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

~ Reverue and finance in general.

argaret Warden - delegate - G eat Falls - Financing the
Long Range Building Frcgran.

Mchael G Billings ~ Superintendent of EFublic Instruction
Ofice - Helena - Revenue and finance grcvisicns as they
effect education.

Dean 2innecker - Associaticn of Ccunty Ccnmissicners -
Hel ena -~ County board cf equalization and ccunty dekt
limtations.

Barrett Hard - President, Montara Ccunty Assessors Associ-
aticn - Sheridan Ccunty - Ccunty Assessors.

Chadwick Smth = Eentana Schccl Boards Asscciaticn = Hel ena
- School finarce.

Lloyd A Markell - Mntana Education Associaticn - Helena -
School finance.

Keith Colbc - ©Directcr, Tepartment cf Revenue - Relena -
Revenue and finance in general.

George B. Schotta - #ontana Autcntbile Asscciaticn - Helena
-~ Anti-diversion prcvisicn.

Jack Rehterg - Secretary, H ghway Users Federaticn - Bill-
ings - Anti-diversicn prevision.

J. Herley cooper - Chairaan, State Becard of Equalization -
Helena - State Board of Equalizaticn.

John Alley - Menber, State Becard of Equalization - Relena -
State Board cf Equalizaticn.

Ra)é Wayrynen - Memter, State Board cf Egualizaticn - Belena
- State 'Board of Equaflzat|on.

James 1. Rarriscn - Chief Justice, He¢ntana Suprene Ccurt -
Hel ena -~ Mntana Trust and Legacy Fund.

Mons Teigen - Mntana Stcckgrcvers Associaticn - Helena -
Four-m Il livestock |[evy.

Ral ph Armstrcrg - Ccunty Conmmissioner - Bczeman - Property
tax exenptions.

Bill Cheney - Executive officer, Livestock Ccmmission =
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felena - Four-m |l 1livestcck |evy.
35, Tortsy #., Johnson - Delegate - Pusby - Fcur-mll |ivestock
| evy.

36, Cedor 2. Aroncw - Shelby - Delegate ~ Net Prcgesds tax.

37. Den Reoberts - Cardinal Fetrclsur Cc. = Fillings = ket Pro-
| a

=
ceeds X.

38, lee pfcCartney = Eigh Crest cils, Inc. - ®avre - Net Fre-—
ceeds Tax,

39, clay MCartney - Ckincck = Fusinesspan -~ Net Eroceeés Tax.

4, W%ard Shanahan - Attcrney representirg Carrcll Ccllece Board
cf Trustees = Helena - krticlie Xl|

471, %illiam C. Hollentaugh - Frocfesscr Cf Ferestry, University
cf icntana - ¥isscula - Prcrerty taxaticrn.

42, Reprasentative Fcbert ¥att - Kcntana Student Fresidents!
Asscciaticn = Hisscula = Gereral Taxaticon.

43. vVvern Mller - State Ecard cf Equalization - Helena - Fail-
rcad Land Hol di ngs

44. G Dean Resd - Deputy legislative Puditcr - Eelena - Func-
tions of the Ofice cf 1ecgislative auditcr.

45.  John Tc¢ole - Del egate - Fisscula - Frcpesal #80 - Anmendnent
tc Anti-diversion Frovisicn

46, Virginia Blend - Telegatz - Geat Falls - Propcsal #1716 =~
Frchititicr cf Earmarking.

47. Jig Stephens - President, Montana Gain Gowers RAsscciaticn
~ Lutten - Article XlIl, secticn 9.

4&, Dcnald TFcster - Delegate - lewistown = Prcpcsal #2327 - Ear-
mar ki ng.

49, Thomas Ask - Delegate - Ecunduyp - Proposal # ~ Deletion
cf secticn 3 cf Article X

5¢. James Felt - Delegate - Eillings - Article X, gecticn 3.

51. Robert Corette =« Attcrney, HWesterr Energy Conpany = Butte =
Article XlI, secticn 3.

52. F. 1. Facbonald = Anaconda Ccmpany = Rutte - Article XII
secticn 3.

53, Ed Qinn - Anaconda Conpany ~ Eutte - Article XlI, =secticn




54.

55.

56,

57.

59.

6C.

61.

64.

65.

66,

67.
6&,

€9,

74,

71,

Fred wWstzsteor « Fentapa Farm Brreau - Sula - Eetenticn cf
Anti-divsrsicn Amsrdrent,

sendtor w%illiam Bertsche = Great Falls - Apsndrent tc tke
Anti-diversicr Prcvigicr,

F. 4. Bolss - Kalisgsll Chamber cf Ccpserce = Retenticn of
Anti-divarsicn Anendnent.

Gens Gillstte = Ccnrad Baticnal Bank - Kaiispell - keten-
tien Cf anti-¢iversicn Awerdrert,

nyd  Manicn = Manien 's - KRalispell - Retenticn Of
Anti-diversicn Amendnent.

Cecil Budson = Ctamber c¢f CcomeIce « Cclumtia Falls -
ketention Cf anti-diversicn 3merdr=rtt.

Can mizner - Executive pirsctcr, #cntana Ieagus cf Cities
and Tcwns « Helena - hatenticn cf anti-Civersicn Amerndment,

Lean U7irrecker - Executive Secrstary, Mcntapa AsScciaticn
of Ccunty Compissionzrs - Hel ena = Retenticn cf
anti-~diversicn Amendnent.

Harry #illings - Hcntana REL-CI C -~ tielena = Reterticp cf
Anti-diversicn Anmendnent.

Fdsard A 6ill - Pewell Ccunty Fccncmic Ccamssion - cTeer
lodge - Estzntion Of Anti-diversicn Anendnent.

L2l Sieswart - #ontana Chanker ¢f Ccmmsice - Helena - Reten-
ticn of anti-diversicn Amendment,

Richard Rrceder = Delzgate - Eczeman - Agai nst Retention of
Anti-diversicn Anendnent - Against Earnmarking.

Ral ph ctreyer - University of Mertana - #isscula - Against
Ear mar ki ng,

Dcrethy Eck - Delegate - Bczeman - Against Earmarking.

Eepresentative Terry Murphy - Kancher - Cardwel | - Agai nst
Ear mar ki ng.

Representative Larry Fastender - Rancher - Ecrt chaw - Gen-
eral Taxation.

Todd rindberg = ¥President, Fontara Scciety of CPA's -
Helena -~ Auditing of State Investnents.

Howard Gaare = YMontana Society cf CPA's - Geat Falls -
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73.

74,

77,

78,

79.

80.

81.

€s.

8¢.

87.

88.
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Auditing of State Investrente,

Gary F, Temare= = Mcntana Sccicty c¢f CFA's = Helena =
puditirg cf ctate Investnents.

dogepn Loendcrf = Fentana Sccisty of  CEA's - Eelera -
Auditing ¢t state Investments.

Jack Stevens - Mentana Sccicty cf CPA's - Great Falls -
Auditing ¢t State Investaerts,

St¢ne Faulson, Jr., =~ Mcntana Society c¢f CFA's = Great Falls
- duditing or state Investrernts.

vagnus Pasheim - Izl2gate = Antelope ~ Prcpcsal #1156 - Spe-
cial Levies.

Max Conover - Delegats = Fillings = Propcsal $119 - Speci al
Levizg,

Jdercws Leendcrf =~ Lelegats = Helena = Ercposal #1732 - Tax
Exemptions fcr Totally Disabled Veterans

Jchn Cadby = Fxecutivs Secretary, #Hcrtapa Autcpobile ILeal-
ars Association . Helena = Frcpcsal #66 = Fee System cf

Registraticn for Motor Vehicles.

¥crs Teigen - Executive Secretary, ¥cntana _Stockgrouers
Associ ati on = Hsie¢na - kstenticn Cf ILivestock Bill Levy,

Williasm Cheney - Fxgcutive Gfficer, Livestcck Ccmmission -
Hel ena - reterticr cf Livestcck #ill Levy.

Archis Wilson -~ Delegate - Hysham - Retention cf Livestock
MI1 Levy.

pouglas CLelansy -~ relegate - Gass Farge - Reterticn cf
Livestcck Kill Levy.

faslzy ¥. Wertz - Attorney - Helena - Gereral Finance and
Taxazicn.,

Mayor Laurence Bjcrneby - Kalisgell - I n support cf Rcmrney
craf+ cf weverus and Finance Article.

¥rs, Jehn Nelscen Hall - President, Geat Falls City Council
= Great Falls = In suppcrt Cf Rcmney Lraft cf  Revenve and
Fi nance Article.

¥ayor John MlLaughlin - Geat Falls = In support of Fomney
Draft of Revenue and Finance Article.

VWard Stapahar = Attcrney reprisentiag Carrcll Ccllege Rcard
cf Trustees = Helena = Agerdment tc section S5 of Fough
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91.

94.

95.

96.

97.

98.

99.

161.

102.

103.

104,

fratt,

Paul Kellsr - Chancsllcr cf #cntara EFpicsceorpal Diccese -
Molzena = Aranément tO secticr 5 ¢f Recugh Lraft.

ichuk = <Ccmptrellisr, Carrell Cellege = Helera =
ent tc section £ cf %®cugh Lraft,

Fzith Anderscn = :cxecutlve Vics Fresident, Mcntana Tax-
vayers Associatien - Helena - Fevepue and Einaccf  kcugh
fraft,

Cave Swith - Lxscutive Secrstary, #cerntana kcclgrowers Assc-
ciaticn = Helena = GKevepue and Finance Rcugh Lraft,

far ¥iznsr = txscutive Lirectcr, ¥contara League cf Cities
arnd Towns - Hel=na - Revenuye and Finance Fcugh Lraft.

Jchn Frankine = Directer, UMer%tana Cathclic Cenference -
Ezlena - kevenus 3rd finance Feough Iraft,

Chadwick Smith =~ 3ttcrrey, ¥ortara Schccl Boards Assccia-
tion ard Mntana Hospital Asscciaticn - Helena -  Amendment
tc gacticn 5 cf Ecugh Craft.

Sod Gudgel - cntara ¥vrsing Heme Acscciation - Helerna -
sugpport ¢f M. Smith's Awerdsept tc sesction 5 of  Fough
Craft.

Robert Kellehar - Lzlegate - Billings - Frcposal $119 - 41
cf State inccwe tax zetwrr tc ha dcnated to party of
perecn'e choice.

flank Teschares - Misscula Chamtber cf Ceormerce - Micecula -
Prcrecsal #3¢ - Preferential Taxaticn,

DCavid J. Maclay - Missoula - Prcpecsal #35 = Preferential
Taxaticn.

ECY <Selffert - Veterar's Ccuncil cf Mcntana - Belena -
Frcposal #173 - Tax Exempticne fer  Tctally TLisabled Vet-
erans.

Lcnald Gecttkig - Disabtled Anerican Vveterans - Helena -
Amendi ng Prcpcsal #173 - Tax Exempticnes fer  Totally Bise-
atled Veterans.

Jawes Felt - Celegate - Eillirgs - Frcposal #1011 - Revenue
and Finance ir gereral,

Jack Crosser - Deputy Dpirectcr, Cepartment cf  Administra-
ticn - Helena - State |nvestnents.

v, L. actcnald - Araccrda Conpany - Ruttz - Reterticn cf
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Net breocesds Tax.

Vern #Miller -

4] S ard <¢f Fqualizaticn = Helena -
pprraicing and a

tz  Bo
ezging Cf Freperty.

Cador 2Arcnow - Delegate - Shelby - Delete secticn 3 of
Article x11.

Harry Fenjawin - Stelby - Article XTI, cecticn 3.

Georye ¥cGrath - Silver g¢w Ccurty - Eutte - Eetain Het
Procesds Tax.

chag HKiller = President, gytte Chamber cf Ccomezce = Butts
- Letain Net frcceeds Tax.

Thcmas Joyce = Delegate - Eutte - [elete section 3 cf Arti-
cle X1 and have an ™Min 1ieu™ tax tc be averaged out over
the year.

ayor H. a. Micone = Butte - Fetain HetProceeds Taz,

Lawrsncs  G. Stimatz - Ccunty Attorney =- Silver Ecw Ccunty,
Rutte = Retain Net Ercceeds |ax.
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Artz Y Y 2 0
Bert hel son N N 0 2
Drum N N 0 2

Fur | ong N N[ |0 2 )

McDonough N N 0 _3_w__h

McKeon Y Y 2 1)
Wagner N N 0 2

RYgg N MILE )
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Yea 3 3 |

TOTAL Nay : 6 3
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Date: Fetruary 22, 1%7:

Te: NONTANA CONSTITUTICHAL CCMVIMTICK
Trem: -1l ¢f Richts Cocmpittec

Ladi<z anrd Gentlemer:

The EBill eof fights Ccmamittee subrits herewith a rrepcszd new
Declaration of Fights ¢f the EFecple ¢f the State cf #erntara. The
preresed articls IS intepdzd tc replace in its entirety Article
1l of +he przs=nt Cenpetituticn,. In dcing sc, the ccngittcee
nctes that net cne of the tragditicral rights cf that ©Declaraticn
has been diminished; and, +t¢ meet the changing circurstances cf
ccentemperary life, rew safeguardse bave been added where appropri-
ate.

In its dslikeraticns, the ccrpittez was careful tc give ccr-
sideraticn tc all propesals cencerning civil literties. Nc  pre—
posal was adopted c¢r rejected withcut ccnsidered deliberaticr,
The comgittas 1S pleased to have reached rear unanimty c¢n such
an irpcrtant wmatter as the rasic rights cf an individual in a
frec scciety, There are n¢ sincrity repcrts, Ccuntfrvailicg cpin-
icns were freely and fully aired. the issues cc which there was
some divisicn are reflected Iin the ccoments and the rcll call
vetes o Aprendix [,

The comkittee agppreciates the public invclvemert and ccrncersn
with the rights qguesticns facing it and thanks those who took the
tire tc¢ apyear in perscn ¢cr Wite expressing their oriniens c¢n
these matters. 1his tastimcny and the ccrsidered cpiricn cf many

del egates was mcst helpful in drafting this rrcrcsal. The cempit-
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tee also wishes tc cxprecss its thanks tc Rick Applegate, research
anal yst, Darlenes Ccrbin, ccmmittes Secretary, and Gsctge Faul and
Michazl Ilarum, Student irtsrne,

Tn prasenting this proposed peclaraticn cf Rights, the c¢en-
mittes nctes that ths guidslires and pretecticns for the exercise
of liberty in a free society ccre tct frer gevernment kut frewm
the gzople who create that gecvernmert.

It is that spirit which has activated this commttee to
insure fcr Mntana's future, <tkrcugh this bill cf rigbts, a nore
respensikls government that is Ccnstituticnally ccEmarded rnever
to forget that gcvernment is created sclealy fcr thz welfare cf
the peorls sc that the people can rcre fully ernjecy the heritage
of amsrican lit=srty within the structure cf that governnent.

Bzaring this in mnd, the ccmmittese ceounends this prorcsal
to the ccnverntion with the hreope that, whatever the outconme of the
coenvznticn debates, the citizens cf w#cntara will have a charter
of civil liberties adequate fcr the fcresecakrle future. Surely nc

part of +hes Cccstitution being drafted IS mcre impertant.

s/ _Chet _Elaylcck

i e A e e Sl vy e T

vice Chal r nan
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CCHMITIEE FECPCSAL

BE IT PRCPCSED EY THE LILL CF RIGHTS CCRMMIITEE:

That there L= a npew Article cr the Eill c¢f PFights to resad as
fellcewe:

EFEANMELE

xe +the ©pecple Cf  FKentana grateful tc God fer the quiet
beauty ¢t our state, the grandeur c{ cur rcuntains,the vastness
cf our rclling plains, and desiring tc iemprcve the guality of
life, =quality of spportunity and tc securs the kleseings cf [ib-
erty for this and future gsreraticre éc crdain and egtaklich this
Ccnstituticn.

ARTICIE ...

PECLAEATICHE CE RIGHTS

Secticr 1, POFULAR SCVEREIGNTY, Al rpclitical rpcwer s
vest3d in  and derived frem the peorle; all gevernwernt cf right
originates with the pecple; is fcundsd upcn thsir will only, and
IS irstitutad sclely for the geccd cf the whele.

Sactisn 2, SEIF-GCVUERAMENT, The reople cf the state have
the exclusive right c¢i governing thenmselves as a free, sovereign,
and indapendent stats, Thay may alter cr abclish their Ccrstitu-
ticn and formcf gcvernrent whenever they may deem it  necessary.

Sectica . INALIENABLE EICGHIS All rerscne arc tern free
and have certain ipazlisnaktle rights which include the right of
pursuing 1life's bPasic onecessitiss, cf enjcying and deferdirg
their lives and litertisg, cf acquirirg, pcssessing and protect-
i Nng rrcparty and of seeking their safzty, health and happiness in
all  Yawful ways. In enjcying these rigits, the pecple rfccgnize
ccrrespending respcensibilities,.

Secticn 4.  INDIVILUAL LCIGKITY. The dignity cf the human
being is inviclatls, NC perscn shall ke denied the eyual pre—
tectiaon cf tha law, nor be discrimnated against in the exercise
of his civil ¢r political rights cr acccunt of race, color, sex,
culture, social crigin or c¢cndition, ¢r rcelitical ¢r «religicus
igeas, Lty any zrson, firm ccrycration, or instituticr; cr bty
the state, 1tS agencies oy subdivisicrs,

Secticn 5. FREIDCH CF REIIGICM. The state cf Kontana shal
make nc law respecting an establishnment cf religice, ¢r prechib-
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iting the free =zxercisz thereof.

_ Szcticr 6., FREEDCH CF ASSEKELIY, Thes pscple shall have the
right fpeaceatly tc assesktls, tpetiticr fcor redress or prctest
goverrrzrtal acticn.

Section 7. FREEDCE CF SFEFCE, EXPRESSICN A¥C ERESS. Nc  law
shall be passed impairing tke freedcm Ccf cpeech Or esxpressicn.
Every perscn shall be free to spsak or publish shatever he k-il
on any subject, being respensitle for all abuse cf that liberty.
In all suits and grosscuticns fcr 1litel cr slander the truth
theresct may be given in evidence, and the jury, under the direc-
ticn of the court, shall dsterming the law and the facts.

Secticn &, T®IGHT CF EARTICIEATICN, The rputlic shall have
the right to expect governeertal agencies tc afford every fea-
sibls cpportunity for citizen participaticr in the «c¢pzraticn oOf
the government gricr tc the final decisicr.,

Section 4. EIGHT 1TC ®NC%. K¢ parscn shall te deprived of
the right tc zxamine documents or tc ckserve the deliteraticns cf
all public kodies cr agsrcige Of state gcvernmert and its suk-
divisicns, except in cases in which the demand cf individual gri-
vacy cxceeds the perits ¢ public disclcsure,

Section 10, RIGHT CF PRIVACY. The right cf privacy is essen-
tial tc the swell-b2ing cf a free =scciety and shall gnct te
infringed without the shewing of a ccepelling state interest

Section 11. SEARCHES ANL SEIZUKES. The gpecple shall te
secure in their persecns, rapers, hemes and effects, frewm unrea-
scnable searches and seizures and irvasicns of privacy, and no
warrant to search any place, or seize any terscn cr thing shall
issuyz W thout describing the glace tc be searched, or the rgerscn
or thing tc Le seized, nor withcut prcbable cause, supported by
oath ¢r affirmaticn, reduced to witing

Section 12, TFIGHT 1IC EFAE AERMS, The right Cf any pesrscr tc
keep or bear arms in defense cf his c¢wr hcae, person, and prop-
erty, cr in aid of the civil gpower when theretc legally susmcned,
shall not be called in guesticn, but nothing herein ccrtained
shall be held tc permt the carrying cf <ccncealed weagens.

Secticn 13. RIGHT TO syUFFRAGE. All electiccs shall be free
and open, and no pcwer, civil ¢r =wmilitary, shall at any time
interfere to prevent the free exercise of the right of suffrage.

section 14. ATULT RIGHTS. Ferscnes Ei ghteen {18) years cf age
are declared tc¢ be adults fcr all furyroses and shall have the

right to hold any public cffice in the state.

Secticn 15. RIGHTS CF EEESCKS OUNLER THY 26F OF madcrIiTY. The
rights cf rperscps under the age cf majcrity shall include, but
not be limited to, all the fundanental rights of this article
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axcept  where spacifically gprecluded by laws which enhance the
protacticn fer such parserns.

Section 16 'IRE ALEINISTEATICY GF JUSTICE. Ccurts cf justice
shal | te opzn tc 2very peiscn, and specdy remedy affcrded for
every injury of yperson, prcperty, OF character;ne perscr shal
be dzprived of this full legal redress fcr  injury incurred in
agpleyment  for  which anctheéer perscn may ke liable sxcept as tc
fellcw erpley=es and his immediate ewmplcysr whe hired him if such
imm2diate 2mployer provides ccverage under the Worknmen's Ccrgen-
saticn Laws O this stare; ard that right and justice shall be
adpiristered without sale, denial, cr d=zlay.

Section 17. DpUr PRCCESES CE 1a%. tic perscn shall te derrived
ct life, liberty, c¢r groperty without due jrccess cf law,

Scctiop 18, NCK—=IHS&UNITIY FACE SUT. The state and its sub-

divisions shall have nosypecial igpurity frem suit. This provi-
sicn shall aprly cnly tc causes cf acticr arising after June 1
1973.

Section 1¢, HAEEAS CCHEUS, The yprivilsge ¢t the wit cf
habeas c¢cryus shall never bte susperded,

Section 2¢, INITIATICN OF PRCC:EDINGE, Crimnal cffecses cf
which courts infsricr te the district ccurts tkave juricdicticn
shall te yprosecuted Ly ccrpleint. 211 crimnpal actions in dis-

trict ccurt, =xcept those cn appeal, =skall L2 rzcsecutsd &Ly
information, after eyawmiraticr ard ccrritment ty @ magistrate, cx
after leave granted hy the ccurt, ¢t shall be prosecuted by

indictment withcut such exam nation ¢r «ceemito=nt, ¢r &ithout
such leave of +tre ccurt. & grand jury shall ccrsist cf seven per-
gcns, of whom five nmust concur tc find an indictnent. A grand
jury shall ¢riy ke drawn and summoned Wwhen the district judge
shall, in his discreticn, consider it necessary, and shall so
crder,

Section 21. RAIL. a1l perscns shall te ‘tailakle ty suffi-
cient sureties, except fcr capital cffenses, when the fpiocf is
evident ¢r the prssumpticn qIeat.

Section 2. EXCESSIVE SANCTICKS. Excessive bail shall nct be
required, or excessive fines igpcesed, cr cruel and unusual pun-
ishments inflicted.

Section 23. LETZXTICHK. ¥c perscn shall be impriscred fcr the
purpose cof securing his testimcuy in any crimnal prcceeding
lcngzr than may be necessary in crder tc take his depositicn. |f
he can give security fecr his agppearance at the time of trial, he
shall be discharged upon giving the same; if he «cacnct give
security, his degpcsiticr shall be taken in the manner rrescribed
by law, and in the presence of the accused and his <ccunsel, cr
withcut their presence, if they shall fail tc attend the exarina-
ticn after reasonable nctice of the tine and gplace therecf, Any
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depositicn authcrized by this secticr ray be received as evidence
on the trial, if the witness shall te dead ¢r absent frcam the
state.

Secticn 24. R1eHTs CF 1HF ACCUSED. In all crimnal gprose-
cuticns tha accused shall have the right tc¢ appzar and defend in
perscn and Ly ccunsel; to demand the nature and cause of the
accusation-, to meet +hs witnesses against him face tc face; tc
have prccess to compel the atterndarce cf witnesses in his kehalf,
and 3 sp=2edy public trial Ly an inpartial jury of the ccunty cr
district in which the cffenszse is alleged tc have been ccecrmritted,
subject to the right ot the state tc have a change of verue fcr
any ci the causes for which the defendarnt may cktain the sane.

Section 25. SELF-INCRIMINATION AND CLCUBLE JEOEARLY. NO
perscn shall te conpelled tc testify against hinself in a criri-
nal prcceeding, nor shall any perscr be twice Rut in jeopardy for
thz sane offense proviously tried in any jurisdicticn.

Section 26. T®IAL tY JURY. The right cf trial by jury shall
be secured tc¢ all, and remain irviclate, but in all cases and
upon de=fault <c¢f appearance, or by ccnsent cf the rparties
expressed irn such manner as the law ray prescribe, a trial by
jury may be waived, or a trial had ty any |ess rumrker c¢f jurcrs
than the nuwber providsd by law. In all civil acticns two-thirds
in number of the jury may render a verdict, and such verdict so
rendered shall have the sane fcrce and effect as if all such jury
concurred therein. In all crimnal acticns, the verdict shall be
dfariscCus.

Section 27. I¥ERISCHHMENT FOR DEE:. No person shall ke
imrrisoned for debt except in the garner prescribed by law, upon
refusal tc deliver up his estate for the benefit cf his credi-
%or%, or in casas of tort, where there is strcng presumpticn of
raud.

Sccticn 28, HIGHTS CF THE CCNVICIED. Laws fcr the purishment
of crime shall be fcunded ¢n the fprinciples c¢f rpreventicn and
reformaticn and full rights shall b= autcmatically rastcred upcn
terminaticn cf state supervisics fcr any cffense against the
state.

Section 29. FFINENT DCHAIN, Private rprcperty shal not be
taken or danmged for public use wthout just conpensation to the

full extent of the loss having teen first gade tc or 'paid intc
court for the cwner. In the event cf 1litigaticn, just ccmpensa-
ticn shall include necessary zxpenses cf litigaticn tc be awarded

by the ccurt when the gprivate prcepnrty cwrer IS the prevailing
party.

Section 30, TREASGN AND DESCENT CF ESTATES. Treason agai nst
the state shall. ccnsist only in levying war against it, er in
adhering to its enemes, giving them aid and ccafcrt; no gperson
shall be convicted of treascn excegt on the testinony cf twe wit-
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ness=sg tc the sane cvezrt act, cz on his ccrfescsicr IiN cpzr ccourt;
no rerson shall be attainted cf treasen or felony by the Iegis-
lative asszmtly; no conviction shall cause the loss cf rprecrerty
to the relatives or heirs ¢f the ccrvicted. The estates of sui-
cides shall descena or vest as in cas=s cf natural death.

Section 3L rx FGST FACIC, CRLIGATICHK CF CCHTBACTS BNI
TREEVCCAELE PRIVILEGES, k¢ ex pcst factc law NOr law impairirg
the ctligaticn cf ccctracts, cr making any irrevocable grant cf
sgecial_privileqes, franchises, c¢r immunities, skall be¢ passed by
the legislative assenbly.

Szcticn 32. CIVILIAX CCNIRCI ¢F THE PILTI85Y, The mlitary
shal | always te in strict sukcrdivaticn tc the civil pewsr; cC
soldier shall in tines cf pegace be quartered in any house without
the ccnsent cf the cwner, ner in time cf war, sxcegt in the mn-
ner prescrikted by law,

Section 33. IWPCRTALICK CF AEMED EERSCES, No arned person or
parscrns cr armed body of nen shall te brcught irtc this state fecr
the vpreservaticn «c¢f +the peace, or the suppressicn cf domestic
viclence, except upcn the applicaticn ¢f the legislative asserm—
bly, or of the gcverncr when the legislative assenbly cannot be
ccnver ed.

Section 34. UNFNU#EFATET BIGEIS. The enumeraticr ir this
Constituticn of certain rights shall nct te ceonstrued to deny,
Impair, cr disparage others zetained by =the pecple.
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COMHENTE Ck CCHMHITTEE FLCECSAL

2 pecple ot Foantapva grateful tc Ced  for  the
t £ cur stats, ths grardsu ct cer
wountsins, the vaistress cf cur relling  pia nv, apd
anlrlng tc  improve  the guality cf lifs, =
Cppcrturity and tc szcure the blcssirgs cof literty Cter
thig and future gzneraticns dc crdain and establicsh
this Ccrstitution,

Ths Till of fights Ccmmittes felt <that #Mentapa is  unigue
both in the rsaury ¢f the state and the strepngth of the irdivide-
als whko ware dadicatsd tc <cstablisnirg 3 stat=s frem a rich wild-
SLLEES .,

Thz painticgs ¢f Charles #. bFussell captursd ths rugged
ipdividualise whick was surrcunded by unratched scen=ry. This was
described by Jdcochn Stainteck as the M"grandeur™ cf the wcuntains 1inp
western  Meontana and “"rcliing grasslands® cif =ast21r Mcrntana.
Grandeur was included in the Freambls, but the wmajcrity «¢f the
cogmittee preferred ths ta2rm "vastrzss of cur rolling plains® tc
“richness of cur relling grasslands™,

The "gui=t peauty of cur state®™ includes congideraticns cof
the land, air, and watzar of cur state and describes the peaceful-
nass  that the recple havs alwaye desired singe the =arly inhabi-
tants first ghared a special rslaticnebigp withk the spirit cf

theiz Creator.

“ecsuse c¢f the ccncern cf these in the ccrnventicn and ths
state that nct me=ntioning "God"™ srecifically wculd ke vuraccep-
takle the committes vcted unanircusly tc retain Him in the Pre—
amola. Altaough *h=s commlttse preferred tis tarm "Spirit cf Crea-
{ion™ or vSpirit of cur Creatcr¥, it did nct Lelieve the &ampc-
ticnil recsponge raisced weuld justify the change.

Th2 firal twc rhrases represent the reascrn fer living under
a Constituticnal gcvernment whick 4= intended +to isprcve the
guality of 1ife and eqguality cf cppecrturity. The ccmmittse urges
that cach indivicdual shculd be <c¢iven <the same crycrturity tc
develop to btis full pctertial.

We believs +this Fréamble repressants the essence of what we
in Mcentana cherish in our surrcundings and cur highest ideals cf
improving the guality of cur lives ir a free sccisty,

In drafting this Freasble; the ccrmittes tvsed delegate pre—
pcsals ®He's, 59, 67, 86, and 11E.

ARTICLE
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LSCLARATICN CF RIGHTS

Secticn 1. ECEULAF SCVFFFICNTY. All pclitical pewer
is vested in and derived frce the pecplz; all gcvern-
ment of right criginates with the rpecple; is fcunded
upcn  their Will ¢nly, and is instituted =clely fcr the

gccd of the whele.
CCENENIZ

After scme discussicn, the ccmrittee decided gnanimcusly tc
leave this statement of pelitical philcscphy as it was in the
1889 Ccnstitution., Several re-drafts were atteppted W th unsat-
isfactory results. Although these re-drafts wculd have sghcrtened
the provisicn scmawhat, it was suggested that they would |eave
out impcrtant concepts oOrpolitical philecscrhy. As it stands,
this section ccntains the ncticn Cf pcrular sovereignty,
annctnces that legitinmate governrant iS fcunded on the will cf
the pesople and grcvides that the scle end cf gcvernnent is the
gccd cf the whcle.

The commttee urderstande that this and other pclitical
philcsephy provisions are pct often imediately justiciable, yet
believe that such provisicns announce the prircigples upcn Which
legitimate gcvernnent rests thereby previding VYyardsticks for
assessing the guality of governmental cperation.

tc del egate proposals were sutmitted cn this previsicn.

Secticn 2. SELF- GCVERNBENT. The people of the state
have the exclusive right of gcverring thenselves as a
free, scvereiqn, and independent state. They may alter
or abolish their Ccnstituticn and form cf gcvernnment
whenever they may deem it necessary.

CCHMMERTIE

The ccmmittee decided with cne dissenting vcte that this
section mght be re-drafted to make it nore readable withcut
changing its essence. Accordingly, wordings which #ere Ltelieved
redundant or excessive were deleted and conplete sentence struc-
ture was employed Wwhere necessary. These revisicns ccnsiderably
shorten the provisicn withcut changing its neaning or intent. The
principle as submtted states the right cf Fcntanans tc govern
themselves and tc alter c¢r abclish their Censtituticn and fcrm cf
governnent. No delegate prorcsals uers submtted on this provi-
sicrn.

Secticn 3. INALTENAELE RIGHTS. Al persons are Lcerr
free and have certain inalienable rights which include
the right of pursuing life's basic necessities, cf
enjoying and defending their lives and Iliberties, cf
acquiring, possessing and frotecting prcperty and cf
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seaking thair safety, healtk 3ud bappiress in  all
| awful ~ ways. Ir enjcyirg these rights, the recpie
TeCCynizs cerrasponding raspensitilitizs,

CCHEENTE

The comwittss preopcsas with twc disserting vctes that the
fermar Article I, secticn 3 tez retained witk a few suttantive
changes. The couwmittes struck language Wwhich was felt to te
redurdant, TIas additinor, 1I 1S reccmmended that the right to
pursue lif=z's basiCc nacessities be inccrpcrated as a statemernt Cf
principle. The intsrt Of ths ceomrittee CR this pcint IS rpot to
creat= a substantive right for all fcr the necessities of life tc
be provided by the rpukliic treastry.,

The commttee heard ccpsiderable testinony, frem | OW income
and sccial ssrvices paoplz ali ke, ttat the state's current purlic
assi stance prograns are nct neeting the genuire needs cf 1cw
inccems pecple who, because of circunstances Leycnd their ccntrcl
are unable tc cttain basic necessities. Accorglngly, it is hoped
that the 1sgisiature kill have cccasicn tc review these rregrams
and uwpgrade <+them whare necessary tc grecvide full necessities tc
those in genuine need and to curb wbatevar abuses may exist in
the rregraans,

¥hat was attenpi=d in this part cf the prcposegsecticr was
a statement cf the principle that all rerscne %ave the inalien-
able right to rpursue the basic necessities cf life--that there
can be no right tc life apart frecm the pessibility cf  existence.

The other inalienable rights were included with only mincr
changes in style fcr purpcses of clarity. Al additicral right
the right <t seeking health was inccrpcrated inN reccgniticn Of
the fact that a right tc life withcut health IS @ scrry Ffrcresi-
ticn,

Tha final sentence of this secticni s new having been
derived from del egate prcpesal ~c 11€, Testimeny Was  received
both favoring and opposing the inclusicn cf a statement of corre-
sponding ra2spcnsibilities in the declaraticr cf rights. Scrme
expressed the feeling that many were accepting rights without
recognizing that they <create <cktligaticns. Chcrs were adanmant
that a declaraticn Cf rights <shculd ccntain just that: the
rights cf perscns against governnmental aousesand the rigbts cf
mnorities against the pcwer cf unchecked majcrities. The con-
mttee felt that the inclusicn of such a statement dces nct
infringe cr impair the rights granted in the declaration of
rights but only accords a tcne of responsibility to their exer-
ci se.

A nunber of delegate trcpcsals were rejected in the drafting
of this section. <relegatspropesalNo.4 5 stipulated asvlstan-
tive right to the necessities of life. nc. 93 rroposed an
inalienable right to cecllectively targain. The ccmmittee felt
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that +h= issua of ccllsctive targaininy--as well ac its ccunter—
part the right tc werk--were gprcperly statutczy matters.

Secticn &4, INDIVIDUAL TIGNITY., The digrity cf  the
tuwan tbeing 1S inviolable. NC perscr shall Ete denied
the oqual pretecticn ¢f the law, nor be discrimnated
against in thes exercise O0f his civil ¢cr political
rights on acccunt of race, cclcr, sex, culture, social
crigin or ccrditicon, or pclitical c¢rreligicus ideas,
by any y=rson, fire, ccrpcraticn, or instituticn; ¢T Lty
the state, its agencies c¢r subdivisicr,

CCEMENTS

The committes= uwnanimcusly adcpted this secticn with the
internt cf providing a Constituticral imgpetus fcr the eradication
of public and private Jiscriminaticns based c¢n race, cclecr, Sex,
cul ture, soci al crigin ¢r ccnditicn, or pclitical or reliqicus
i deas. The rprovisicn, quite simlar tc that of the Puerte Fico
declaraticn of rights is aimed at prohibiting private as sell as
public discrimnaticns in civil and pclitical rights.

Consi derable testimcny was heard ccncerning the need to
include =s2x in any equal prctecticn or freeden frerm discrimina-—
tion provisicns., The ccrrittee felt that such inclusicmn  was
emnently proper and saw no reason fcr the state to wait fcr the
adcpticn cf the federal F®qual Eights Amerdment, an anendnent
which weculd nct explicitly rrovids as much prctecticn as this
provi sicn.

the WOrd culture was inccrpcrated specifically to cover
grcups whese cultural tass is distirct fror mainstrcam Mcotana,
especially the aAgsrican Indians. "Social origin or condition”
was included tc cover discririraticns Lased cpn status cf irccre
and standard of living,

sone fears were expressed that +the wcrding "political or
religious ideas® would permit perscns Who supgpertedright te¢ werk
in principle tc avcid unicn nmenbership. Such is certainly not the
intent cf the ccmmittee, The wording was inccrpcrated tc prohibit
public and private ccncerne discrimnating against fperscns
because of their political cr reliqicus beliefs.

The wording of this section was derived alncst verbatim frcm
Del egate Proposal Nc. 61. The ccamittee felt that this prcposal
incorpcrated all the features cf all the Delegate Prcpcsals
(Ne. ¥s 1C, 32, &5 and s on the subjects cf =qgual protection cf
the laws and the freedom from discrisinaticr. The ccpmittee IS
well aware that any brcad propcsalcn these subjectswW | require
considerabl e statutcry enbellishment. It is hered that the legis-
lature will enact statutes to pronote effective eradicaticn cf
the discrimnations prchibited by this secticc. The considerable
support fcr and lack of oppcsiticr to this precvisien irdicates
its import arnd advisability.
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Secticn ©, FEEFDCEK (CF BELIGION. The state cf Fcntana
zball make no law respscting ar estatbtlishrent cf reli-
gicn, cr prchibiting the free exercicses therect.

CCHEENTS

The ccrmittes decidsd unaninmously tc substitute the conciss
wording c¢f the freeder cf religicr clause cf the federal First
Amendment. Fuch testimony was heard on this prcvisicn, wmecst cf it
on thes subject of public aid tc crurch-related schececls. The com
mttee fslt that this issye chculid be dealt with, as it was, ¢ty
th2 Fducaticn and Fublic ILands Ccreittes and that the prcvisicn
inccryperated inte +the Declazrasicr Ccf  Rights shovid restrict
itself to guarantecing the free exercise cf religicp and rrehik-
iting the sstaplistrzent cf any religice,

The committee felt aspecially strcng akcut renoving the
anti-#creen biases rs=flected IN the previcus ucrding cf Article
I:r1, section 4, rpzycnd that, the ccemittes noted that since the
veligicns which  historically yers persscuted were these all eged
to violate or threatsn the gocd crder, peace and <csafety cf  the
st ate, such  passages wers ¢f dubicus rerit in a statement of
religious liberty. accerdingly, both——ck ccnsideratle
langth--wers dslated, what remains is the traditicn-ridder gquar—
antee Cf religicus |iberty adopted by thefirst US Ccngeess in
7789 as part of the federal vill cf Rights.

fealizing +the lsgal, cccial and pclitical problenms of the
church-stat+ area are w=xccedingly cemplex, it is nct wurged that
this prevision Wl sinmplify their rascluticn, Hewever, it wll
certainly not make the wunderstanding of these compellirg and
semetimes paradoxical ccncerns nere difficult.

Stcticn 6. FREZDCK GE ASSEEELY. Tthe pecpleshall have
thz right peaceably tc assenkls, petiticr fcr redress
CI to protest gcvernazental acticr.

CCFEENIS

The committez unaninously recommended that the former Arti-
cle |11, section 26 ke adopted with conly cne stylistic change.
The tasic right tc assenble fcr redress cf grievances by fpetitico
or rercngtrapce remains unchanged. The wcrding was tightened up
a little and the phrase v“grctest gcvernsmental action™ was substi-
tuted fcr 4he phrasing "apply t¢ those invested with the gpewetrs
of government for redress cf grievarces..by rsEcnstrance.™ I n
doing sc, the ccumittee notes the garamcunt position of the right
and the invaluable functicn its respcrnsikle exerciss plays in a
denocratic sccisty.

secticn 7. FREEDCY CF SPEECH, EXPRESSICN AND  ERESS,
ic law shall te passed inpairing the freedcs cf =gpeect
Of expressicn., Every tperscn shall be free tc speak or
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publish whatever te will c¢r ary Subject, teing respen-
sible Lc¢r all akuse of that liberty. In all sgite and
prosecutions fcr 1itsl c¢r Slander the truth therecf may
be given in evidence: and the jury, under the direction
cf th=z ccurt, shall determ ne the law and ths facts.

CCEBENTS

The <committes wunanimcusly fprcyceecs thi adeption of former
Article 1711, Section 12 with ¢ne substantive change. The fresdcn
O speech is extended, in line with federal decisicns under the
First Amendment, to cover tte freedcr cf expressicon, Hopefully,
this extension wll previde impetus tc the ccurts in #dontana to
rule on various rorms Of expressicn similar to the spcken word
and the ways in which ¢ns expresses his unique perscnality in an
effcrt tc re~Lalance the general backseat Status of States in the
safequarding of civil liberties. The ccprittee W Shes to stress
the primacy of these guarantses in the hope that their enforce-
m2nt will nct continue wrsrely IN the wake of the federal cace
lau.

Q her mincr changes made in the =secticn were nerely
stylisticin natureexceptfor the inclusicn of the wcrd Uslan-
der" tc¢ provide prctection against abuses of the free speech and
press guarantees in casess of spoken as well as witten serd. The
commttee retained tha =ctatlished principle that in libel trials
the jury shall decide the law and the facts c¢n the thecry that
removal cf this clause mght be ccrstrued as the denial of a
right. The principls IS ccntinued With the ncte that in cases of
litel it is necessary fcr the prcsecutor tC cenvince both the
court and the jury before the free speech and press grctecticns
are cverriddes {Harripgtecn_ v._PButte Miners Cgc. Ft. Al., 4e Eont.
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550, 554. 13% p. 451).

Secticn 8., HICGH? CF EAETICIPATION. The putlic shall
have *he right to expect governnental agencies tc
affcrd every feasible <c¢ppecrtunity for citizen parti-
cipaticn in the operaticn cf the gcvernment prior to
the final decision.

COMEENTS

The committee unanimcusly adcrted this section in response
to the increased public c¢encern an literature about citizen
participation in the decisicn-making gprccesses cf government. The
provision is in Fart a Constitutional Sernon designed tc Serve
notice tc agencies cf governnent that the citizens cf the state
will expect to participate In agency decisicns pricr to the time
the agency makes up its mnd. Tn part, it is also a ccrritzert at
the level of fundanental 1law to seek =structureg, rules and proce-
dures that wmaximize the access of citizens to the decisicn-making
institutions of state geverrment. The ccrrittee believes that
this is emnently groper and that it will have a salutary effect
not cnly on the quality of the final decisicrs, but mcre imper-
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tant, ON thz delikerative and pclitical capabilities of the citi-
zenry. It IS hopszd that this yprcvisicn will play a role in
revarsing the Adissatisfacticns increasingly expresssd regarding
bureaucratic authkczity insulated from gputlic scrutiny and parti-
cipation. The wcrding of the prcvisicn is derived fror Relegate
Prepecsal NO. 18,

Secticn 9. wlgnt TO kNC®. K¢ perscn  shall be
deprived c¢f the —right tc examne Adocuments c¢r tc
observe the g=likteraticns cf all public tedies or agen-
cizs of state governwment andits subdivisicpns, except
in caseg in which the demands of I ndi vi dual privacy
exceeds ths nerits c¢f public disclcsure.

COEKENTS

Th2 committsz, Wth tw dissenting vctes, and after c¢cnsid-
erabls reflection, adopted this prcvisicn explicitly estatlishing
a public right tc know. In the main, the prcvisicn is frce TDele—
gate Proposal N. 57. It is a ccmpanicn tc the preceding right cf
participaticn, Roth arise cut cf the increasing ccancers cf citi-
zens and <commentatcrs alike that cvernpent's sheer  bigness
threatens the effective exercise of citizenship. The ccmmittes
notes +thig concern and believes that one step which can be taken
tc change this =situaticn is tc¢ Cesstituticnally presune the
openn=2ss of governnent docunents and cperaticrs, The prcvisicn
stipulates that fperscne have the rights tc examne gcvernmental
docunments and ths deliberaticng of all public kecdies cr agencies
except to the extent that the degards cf individual privacy out-
wei gh the needs of the putlic right of disclcsure. The prcvisicn
applies to state government and its subdivisicns. The ccrmittee
intends by this provision that the deliberaticn and resclution of
all public matters nust be =sutject tc public scrutiny. It is
urged that this is especially the case in a denocratic scciety
wherein th= resolution of increasingly ccmplex questions leads to
the establishment of a ccwplex and bureaucratic system of adm n-
istrative agencies. The test cf a demccratic scciety is tc estab-
[ish full citizen access in the face of this challenge.

The c¢ecmmittee apprecvingly cites cecticr B82-34071 of the

Revised Cecdes cf Mcntana, 1947, which prevides: "It S the
intent of this act (the open neeting law) that actions and delib-
erations of all public agencies shall te conducted cgsrly. The

people of the state do not wish tc abdicate their scvereignty to
the agencies which serve them.."

The conmttee, during its deliteraticns on this prcvisicn,
struck the yord **public'* frcw the phrase »tc examne (public)
docunments.” This was done to avoid tying the viability cf this
provision to the 7695 legislative effcrts to define public and
private writings. Secticns 2 and 3 cf Title 93, Chapter 1401 cf
the Revised Codes cf Mcmntana, 1947, define these two classes of
witings. 3rcad categories cf wuhat constitute public witings are
stipulated in section 2. Secticn 3 rrcclaims that all cther writ-
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ings a2re vprivarte, Tne ccreittee admts ttat this list of peklic
witings is admizatly broad; tcwevez, USing this typzs cf statu-
tory construction 1S daugercus whep one ig attenpting to estab-
lich @ ypublic right to krcw. Judging frcw the exawrplz cf federa

and sta*te statutes Cn thz matter, it is better to stipulate the
2xclusicrs rather than the inclugigps. Tc dC cthsrwise IS tC risk
losing the riyht tO <xamine @ dccument because it dces rnct fit
statutoery categoriss aS a public dccument.

Thz committee intends by this prcvisicr that the right to
KNnow .ot te aksclute. The right cf individual gprivacy is tc te
fully respacted in any statutcry enbellishment cf the preovisicn
as well az IN ths ccurt dzcisicns that %ill interpret it. 1c¢  the
extent that @ wviclaticns o¢f individual privacy cutweighs the
public rigat tc know, <he right tc know does nct arpply. 1o
clearly =s*aplisk this point, the ccrmittee stipulated in the
prcvisicn that the right +¢ kpecw IS subject tc  the dewmande cf
i ndi vidual privacy.

Tha committee commends this prcvisicp to the Cenventicn as a
long step fcrward inN assurirg the cpsnness in gcvernment., Ey cre-
ating ar atwosphere of cpenrese 1IN government, the cecmmittee
believes that ccrntidence in government will incicase and govern—
mental cperaticn will te facilitated. Such a grevisicrn, far frem
limting +he effectiveness Cf gevernmental cperaticn, establishes
the rrereyuisits tc the effective exercise cf citizenship in a
denocratic =scciety,

Secticn 1¢., FIGHT OF pPrIVACY. The right cf privacyis
essential tc the welli-ksing cf a free ccciety and siy1a||
nct  pe  infringsd withcut the shcwing cf a ccrpelling
state interest.

CCMBENIES

T“he conmmttee unanimcusly adopted this secticn--simlar to
Delegate Proposal NG 33--ip crder to guarantee the right cf pri-
vacy. khat It acconpliskses  is  the zlsvaticr Cf  the
judiciallv—arrcunced right cf privacy tc explicit Censtituticnal
status. Thaz right has been guaranteed in case law at the federal
level {Griswcld_v. Comnscticut, 381 v. S. 47¢ (1965) 7] and in pcn—

tana {State v, Brecht, 28 St, Eep. 46€, 473 (kay, 1971)3. The
ccnmittee  believes the Ccnstituticn sheuld specify that the only
circunstance in which the right cf privacy may be infringed is
following +tbha shoving cf a ccmpelling Sstate interest. This is in
response to the increasing ccncern extressed naticnwide that the
sphere of individual privacy is in danger of eclipse in an
advarced tschnolcgical scciety. The pecint ¢f  this frevieien 1S
not to prohibit all invasicns cf privacy but tc require that no
invasicn of privacy should cccur until and unless a ccrrelling
state interest has teen established.

. The ccumittes proposed a Ltroad provisicro in this area to
permit flexibility to the ccurts in resolving the ‘tersicns
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betwern PpuUblic intsrests ané privacy. It 1S hecred that the
legislatur= Will have c¢ccasicn tc provide additicral protections
for +the right of privacy in exrlicit areas wkere safeguards are
raguirad. An axarple of a pctertial -legislative =sutject matter
can b2 s=22 p INnN Teisgatz TFrcpcgal NC. 124  which fprchitited
requiring sutwpissicr to a lie detecter or simlar test as a c¢on-
diticn ¢f =wmplcymznt,

Sectica 11. SEARCEES ANL SEIZUFES. The gecple shall
be secure in <thair perscansg, papers, hewee and affects,
from unreasonabl e searches and seizures and invasicrs
ct privacy, and no warrant tc search any place, c¢r
seize any gerscn Oor thing stall issue withcut descrikb-
ing +u2 place tc he szarctzd, cr the person or thing tc
te s2ized, ncr  withcut prckatle cause, supported Ly
cath ¢r affirmation, recduced tc¢c writirqg.

CCMEENTE

The covmittes uwnanipmously reccrmends the adcpticen ¢f Article
II'l, section 7 with «c¢nly c¢ne =uktstantive change. The phrase
"invasions of privacy" was included tc apply the %traditicral
saf eguards acconpanying searches and cseizurwe tc any invasions of
privacy. This s=zcticn is the procedural ccrrarnicn cf substantive
secticn 12 O this final draft. They stipulate that even after
the showing of a compelling State irterest ths state rust abide
by certain precedural guidelires.

The ccnmittee had inccrperated inte the tentative rcugh
draft safeguards feor W retapping, electrcnic surveillance and
other means cf ccommunicaticns intercepticns, After hearing fur-
ther tsstimcny, tha commttee decided to delete any reference to
interceptions ¢t ccmmunicaticns. The ccmpittee dces pct wish t¢
authcrize, explicitly or inplicitly, the interception of cosguni-
caticns by state officials. The compittes nectes that nc testinony
was offered allegirg any need for wiretap authcrity at the state
level; rnor were there any crinmes stipulated which wculd justify
an explicit or inplicit grant cf sychk authcrity to any state
official. In addition, it is ncted that federal cfficials already
have +thes autherity tc wiretap fcr a rumier cf sericus offenses.
Accordaingly, the commttee relieves that the privacy cf cecmruni-
caticns should remain inviolate *frcp state-level interceptions.”

The compittes is aware that the legislature is erpewered ty
the Federal <c¢mrnibus Crinme Ccntrci ard Safe Streets Act cf 1968 tc
grant wiretap authority tc state officials. It is noted that any
such legislativa enactnent could require, under this and the pre-
ceding rrorcsed rrovisicn, the shcwirng cf a compelling state
interest. The ccnmittee. sgeing the inmediate pctential abuses of
W retap autherity at the state 1level, believes this is only
PLOPET

pelegate Proposal No. 14 was rejected in part as an inplicit
grant cf ccamunicaticns interceptions authcrity.
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Sfcticn 1z, RIGHT 1¢ EEAF AFMS, The right cf any
pereca te keep or tear arms in defense cf his cur herne,
person, and prcgerty, cr in aid cf the civil pcuwer when
therato isgally summcned, shall nct ke called in  gues-
ricn, Lut ncthing hsreir ccntained shall e held to
perwit the carrying of cencealed weapcros.

CCHEENIS

The cemrpittee voted unaninously that the #cntana prcvisicn
guaranteeing the right tc kegp and tzar arps remain as 1is, In
doiny sc, it is noted that the w#cntana prcvisice gces teyend the
Federal Seceornd awrendment in  that it guarantess an jindividual
right to ksap and bear arms. Frcw scame of the testincnp received,
it was apparent that many were unaware that +he Federal Ccrstitu-
tice stipulatecs cnly a coliective right tc ke=pr and tear arns,

and explicitly predicates that right c¢n the maintenance of a
well-requlated nilitary.

Testinony was heard in favcr cf guaranteeing the right tc
possess and bear arms rithcut registration, license, cr tax. The
conmittee notes that the statutcry effcrts to regulate tte pos~
sessicr cf firearms have teen at the federal level and are,

theretecre., not sybject to state Ccnstituticnal rrovisioms. In
additicn, it s urged--and requires no citaticn--that the right
t¢ bear armg is subject to the rpclice pewer cf  the state. Any

such requlaticn rmust, cf ccurse, stand in scre relaticn to the
public good and nust riot viclate due process c¢r equal grctecticn
of the | aws.

telegate Propcsal NO 4 was reijected as a lengthy prcvisicn
t hat sculd have frozzp into the Ccnstituticn withcut apy stats
precedent a gccd number cf matters best dealt with at the nore
flexibls statutcry level, As prcposed, the Mentana gprevisicn cCn
the riaht +¢ keer and bear arns remains one cf the very strongest
in the nation.

Secticn 13. KIGHT TO SUFFRAGE. All electicns shall te
free and cgper, and nc power, civil c¢r gilitary, shall
at any time interfere tc prevent the free exercise cf
the right cf suffrage.

COKEMENIS

The committee felt that this cfcticn should be left as is, a
guarantee that the right of suffrage shall nct he interfered wth
and that «lecticns shall be free and cpen. Acccrdingly the provi-
sicn as propesed is the verbatim werding of Article Ill, secticn
5 of the present Mntana Ccnstituticn. The provision is supple-
mented, but not replaced by, the prcposals cf the CGeneral Ggovern-
ment Committee ¢n suffrage and elections. k¢ delegate prerosals
were received on this prcvisicn.
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Secticn 14. ADULT RIGHTS, Perscns eighteen (18) years

of age are declared to be adults for all Furroses and
shall  have the right tc hcld ary public cffice in the
state.

CCHMHMENTS

The conmttee apprcved, With ¢re dissenting vote, this new
provisicn which moulg declare eighteen year c¢ldsg to be adults for
all purpecsas. The prcvision further stipulates that eighteen year
olds shall have the right tc hcid any pubklic cffice in the state.
The ccrrmittee believes that the admirable stegs taken by the fed-
eral government in adopting the Twenty-sixth agendwment and by the
Montana legislature in ratifying it shculd ke extended tc their
legical conclusicn, What the secticn rrovides is that all adul ts
can vote and that any ferscn eligible to vote is cf sufficient
age tc seek election to anF rublic cffice. The ccreittes IS
well-aware that thare WIIl frcbably be few eighteen years olds
running fcr the major offices cf state government. Still, it is
urged that should an eighteen year c¢1d4 ke of the inclipaticr and
capability to run fcr such cffice, he cught nct to be obstructed
frcm presenting hinmself before the electcrate as a candi date:
and, if he can secure the vctes necessary for election, he cught
not tc ke denied the office because cf his age. The gpcint cf the
prcvisicn is that the electcrate can and sbculd be able tc choose
to elect any adult it w shes, regardless cf his age. Certainly,
if the electcrate would suppcrt an adult of eighteen years fcr an
office, an arbitrary age rsquirerent such as the Constitution and
statutes contain, should not deny him the cffice

The committee comends this grcvisicn tc the converticn as
the extension of full rights cf participaticn in public affairs
to all adults. This provision was intrcduced as Del egate Picposal
No. 13.

Section 15. RIGHTS CF FEESCNS UNEER THE AGE CF FAJCE-
ITY. The rights of gersons under the age of majcrity
shall include, but rnct be limted to, all the funda-
mental rights cf this article except where specifically
precluded by |laws which enhance the frctecticn for such
[erscns,

CCHMKENIS

The conmittee adopted, wth cre dissenting vote, this state-
ment explicitly recognizing that persc¢ns under the age cf mgjor-
ity have all the fundanental rights cf the Declaraticn cf R ghts.
The cnly excepticns permtted tc this reccgniticn are in cases in
which rights are infringed bty laws designed and c¢perating to
enhance the protection for such persons. The ccmrmittee tcok this
action in recogniticn of the fact that ycung pecgle have rct been
hel d t¢c possess basic civil rights. Although it has teen held
that they are ftperscns' under the due process clause of the Four-
teenth Amendnent, the Sugpreme Ccurt has not ruled in their favcr
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und=r the =qual protsction clause ci that sare amendment. What
this nmeans is +that perscns wnder the aye cf gadjcrity nave been
accordzd certain specific rights which arc felt «o be a rpart cf
dusz process, However, the brecad cutline cx the kinds of rights
ycung Tecrls pessess does nct yet exist, This is the cryx cf  the
cemmittee propcsal: t¢ reccygnize that perserns under the age of
majcrity h a Vv €ne same frotecticns frem gover nnent al and
mejoritarian abuses as do adults. In such cases where the grc-
tecticn of the sgrpecial status cf minors demands it, exceptions
can Le wmade on clear shewing that such preotecticn IS teing
2nhanced.

Thie prcvisicr was taken, in part, frer Delzgate Progposals
Kcts., 65 and EBR,

Secticn It. TEE  ALMINISTRATION CF JEUSTICF, Ccurts cf
justice shall te cp=pn tC every perscn, and creedy
repedy afforded fer @very irviury cf perscn, property,
CC charecter; no psrscn shall Ebe dsprived cf this full
legal redresssior irjury incurred in emplcyment for
which ancther person may Le lisbkle Except as tc fellcw
csfployses «nd his imediate crplcyer swhc hired him if
such 1mediate smplcyer provides ‘coverage under the
Korkw=n's Ccrp=nsaticn laws Cf this state: and that
right and justice shall be admnistered rithcut sal e,
dznial, cr delay.

COMMEMNIS

The cemmittee voted unarniecusly tc retain this section with
one additicn. The provision as it stands in the present C(Censti-
tuticri  guarantees jnstice and a speedy remedy fcr all withcut
sale, denial or delay. 1Ths ccrmittee felt, in light cf a recent
interpretaticn cf  the Werkwen's Ccmpensaticn law, that this
remedy needsd tc he explicitly guaranteed tc perscns Whc may te
emplcyed by one ccvered by %orkmen's Ccnpecsaticn tc rcrk ¢p the
facilities of ancther. Under #crtara law, as announced in the
recent decisicn A@fhcAshcraf _Eontana Pcwgr Co., t h e employee
has No redr2ss against third parties for injuries caused Lty them
if his igpr=zdiate employer IS ccvered under the Wcrkmen's Ccmpen~
saticn Lax. The ccrrittee feels that this viclates the spirit of
the guarantee of a <cpeedy remedy fcr all injuries ¢f gerscrh,
preparty of character. It is this specific denial-and this cne
onl y--that the ccamittee drnterds tc alter with the fcllewirng
additicnal wording: f"nc person shall be deprived of this full
legal redrass for injury incurred in esplcyrernt fcr which ancther
person may be liable except as to fellcu aprlcyees and his
imrediate =mploysr who hired him if such imediate enplcyer fpre-
vides ccverage under the Wwerkmen's Ccwpencaticn Laws of this
state.,” In other 4grds the commttee wants tc insure that the
Wworkmzn's Ccnpensaticn Laws of the state will be used for their
ori gi nal purposs——to  previde ccmpensatica te injured
wor kmen- - r at her than to deprive ar injured ucrker of redress
agairst negligent third parties (beyond his enplcyer and fellow
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emplcyees) because his imediate egglcyer iS ccvered Ly Wrknmen's
Compensaticn. The committee telisves that clarifying this renedy
would have a salutary effect cn the ccnscienticusness cf  fperscos
who may ccntract out wcrk tc be done co their premises., TC permit
no remedy against third parties in cases Where the enployer is
coverad by werkment's Ccnpensaticn is tc enccurage gperscns Wth
rundcwn premses tc ccntract cut wcrk withcut isprcving the gual-
ity cf the premses. The commttee urges that this is an atuse cf
the ‘wcrkmen's Compensaticn Law and ccrpstitutes a ms-application
of that law to protect perscns who are aeqligett.

The conmttee conmmends this Frcvisicn tc the ccaventicr wth
the belief that it is an imgortarnt,if technical, aspect of the
adeinistraticn of justice.

Secticn 17. CUE ¥rccrss 01 LAW  ¥c¢ perscn shall te
deprivad of life, liberty, c¢r yrcperty wthout due pro-
cace of law

CCHMBENTS

The conmittee felt that the traditicc-ridden phrasing cf the
due Frccess cf law clause should remain as is. Accerdingly, the
wordi ng of Article Ill, section 27 isS inccrgcrated verbatim in
this prepesal. The conmittee received nc suggestion for change of
this secticn,

Secticn 18. NCN-IHEUNITY FRCE SUT. The state and its
subdivisicne shall have nc special irmunity from suit.
Thig Frcvisicn shall apprly only tc causes of acticn
arising after June 1, 1973,

CCHMENIS

The conmmttee wycted unaninmously to adcgt this section abol-
ishirg ths archaic doctrine cf scverzign Inmmunity. In dcing SC
the ccpmittee respends tc increasing citizen ccncerr and the
witing of legal scholars tc the effect that the dcctrine no
longar has a rational justification in law. The ccnmttee notes
that a clear trend has energed raticnwide tc abclish the dcc-
trine. The arpellate courts of sixteen states have abolished the
doctrins——a Clear indicaticn that they can nc lcrger find a jue-
tificaticn for its ccntinued cperation.

Briefly, the dcctrine cf sovereign immunity bars tort suits
against the state fcr negligent acts by its c¢fficials and employ—
ees, 1he commttee finds this reascning repugnant to +the funda-
mental premse of the American justice: all parties should
receive fair and just redress whether the injuring party is a
private citizen or a gcverncental agency. The ccnmttee tLelieves
that just as the gcvernoent admnisters a system cf justice
between private parties it should admnister the system when the
gover nnent itself is alleged to have ccmmitted an injustice. The
comittee notes that private firns are liable fcr the negligence
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of their emplcyses and rpeints cut this fact tc indicate the
inconsistency c¢f the statats pcsgiticn in the system cf tort law
It is +thz belisf of thz ccmmittes that this propesed prcvisicn
rectifies this ipnccnsistency.

The commttee citcs rith apprcval the recent Ceclecradec deci-
sion in which that state's highest ccurt aktcliskeéd the dectrins,
Ir rsspording te the old justificaticn for sovereign
i mruni ty--that Y+he King can do no wrcng"——the ccurt said: "The
monarchial ptilcsophies invzanted tc sclva the marital rprotlems of
denry VIIT are not sufficient justificaticn fcr the denial cf the
right of recovzry against tre gcverrnent in  today's society.
Assuping that tharz was soverzign Lomnity of  the Kings cf
fngland, our forektears wep the Eesvcluticrery %ar to rid them
selves of such sovereign rprercgative," (Evans_v. Poard of_Ccunty
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Ceppissicnzrs, (Colc., 48z P24 S€E€, S6¢ (1971): See alsc cowran-—

Icn casss ayainst the state and a schcecl district.)

Under current dontana law, gcvernmental agencies are liable
only to the extent cf the insurance coverage they carry. This
| eaver  the decision as to the amcunt cf coverage to be purchased
Wi th the agency, What this neans is that an agency- can effec~
tively limt t%e actions brought against it, Tha cczxrittee feels
that this is entirely tce dircreticnary a situaticn when indi-
vidual rights are at stake., Since adegquate insurance can be
obtained and can be tudgeted in advance, agencies ghcyld have
such coverage. 1This Will insure that they are able tc fay the
justified clainms nmade against them and that such claims mll nct
be limted ty inadeguat< insurarnce Cccverage.

The committes is well-aware that impplewentaticn cf this
provision cculd cause sonme difficulties if decpe uithcut permt-
ting affected agencies tc uggrade their currently inadequate cov-
erage. Accordingly, it is recomrended that this grcvisicn act be
retrospective IiNn its arglication; that, in crder tc permt agen-
cies tinme to ottain adequate insurance ccvsrage as gprevidad by
legislative appropriatiocon, it shall rct be effective until June
1, 1553; and that It shall te effective crly tc causes cf actice
arising after that date. The ccnmttee ccommends this previsicn tc
the conventicn with the belief that its aderticp will insure that
redress for wongs «ill he administered c<n behalf cf and against
all parties, gcverncental as well as grivate. The wording cf the
prcvision is simlar in purpcse tc¢ delegate prcpesal 30.

cecticn 19. HAEEAS cCcCFRruS. 7The privilege cf the writ
of habeas ccrgpus shall never be suspended,

CCHEENTS

The ccnmttee believes that this mest basic of grcecedural
rights requires «complete prctecticn. Accordingly, the prcpcsal
prcvides that the writ of habeas ccerpus--the right to test tkhke
legitipacy cf onets detention--ought never tc be suspended. The
conmittee is aware that a sericus rebellion ¢z invasion could
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lead to a federal suspension Of the writ. Hewever, it is urged
that the state cf Mntana ghculd nct susgend the wit at the
state level w thout a proklem Cf such magnitude as toreguire
federal acticn, It seens plain that the federal government could
bs ccunted upon to assist In keeping the state courts <cgent
review any habeas corpus gpetiticns submitted even in a ctatzswide
emer gency.

The compittes notzs that pine states have simlar prcviciorns
that guarantee that the wit shall never be susgended., The impor-
tance of the wit can be seen in Mntana history. In 1914, whep
the Governcr fproclaimed a state cf insurrection in Silver Bow
county, tha2 military closed down the ccurts in that county and
arrested persons uithcut warrant c¢r charge, held ther uithcut
bail to he tried uithcut a jury befcre a militaxy tribunal. Some
of thcse detained used the wit of habeas ccrpus tc gcecd effect,
securing an order that the mlitary re-open the ccurts in Silver
Bew Ccunty. (In_re_#c Derald, 49 Mcrtara 454, 143 p. 947 (1914)).
The ccmmittee Ccites this as an exarple cf the value cf this
important precedural safeguard grecisely in tines of stress.

Secticn 20, INITIATICN CF ERCCEELTINGS, Cri m nal
cffenses of which ccurtc inferior tc the district
courts have jurisdicticn shall be presecuted by ccp-
plaint, Al crimnal actions in district court, except
thcee on appeal, shall te prosecuted Ly ipfcrmatice,
after =examinaticr and conmitnent by a sagistrate, c¢r
after l:zave granted by the ccurt, cr shall ke prose-
cuted by indictment withcut such exaainaticc c¢r ccamit—
ment, oOr uithcut such leave cf the court. A grand jury
shal |l consist of seven perscns, cf whom five nmust cer-

cur tc find an indictnent. A grand jury shall cnly Le
drawn and summcned wher the district judge shall, in
his discretion, consider it necessary, and shall sc
crder,

CCHEENTS

The committee voted wunaninously that this secticr which
stipulates the nethod of initiatirg crimnal groceedings should
repain as is wWith one mnor change. Tie phrase "justice's courts
and  nuni ci pal and cther ccurts" wac deleted as unnecessary and
redundant wording. The remainder of the section is the verbatim
rendering of the Article 111, section 8 gprcviding fcr prose-
cuticns by conplaint, infcrnaticn and ipndictgzent. It is noted
that these fixed aspects of the initiaticn cf proceedings are
part of the tasic fprocedural rights framewcrk established to
maintain the accusatorial nature of the system cf crimnal jus-
tice. No delegate proposals were received on this provisicr.

Section 21. BAII. Al persons shall be Dbailable ty
sufficient sureties, except fcr capital cffenses, yhen

the proof is evident or the rresumpticn great.
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COMFENTE

Tho committes voted unaninmcusly tc¢  tetain this section

grchang=d., g it stande, the secticr anrcurces that all rerscns

are railatbtle axcert in certain capital cffenses. He delegate pre-
118 wer= received on this prcvisicn.

cticn 27, EXCESSIVE SAMTICKE, Fxcessive bail shell
nct be reguired, c¢r excessive fines inmpecsed, c¢r cruel
nd unugnual punlshments inflicteza,

CCEFENTE

T he cerpgiztss voted unaniscusly that this secticr ke
retained unchanged., 1t is thought that the sgecticn provides the
judiciary ard tue lesgislatulre adequate flexibility tc apply the
principle that there cnall mct ke s=xcessive ball, excessive fines
¢r cruzl aad unusual punishmants. Nc delsgate prepcesals were
received ou this prcvisicn.

Secticp <43, LETLMIICE, 0dc rperscn ghall te imprisorned

fcr tne purpcse of securing pig testimeny in any crimi-

nal fprec=s=ding lcagsr than may ke rnecessazy in crder tc

take his dzpcsiticr. If he carn gilve security fc¢r  his

Appearancs at the time cf triel, he shall ks discharged

upoh giving the gawme; if ke carnct give s=ecurity, tis

lerecsiticn shall be taken in the manrer frescribed by

law, ard in th< presencs of the accused and his cour-

571, or withcut thedir preserce, if *they shall fail <o

atrend the exawmirnaticn after reascrnakls rctice cf the

+ige and place zhereccf, Any depcsiticn authecrized Ly

this sectiocon way be received as evidence c¢n the trial,

if ths witness shall be dead ¢r abzert frcr the state.

COMEENTE

The ccmmittes ycted unarimcusly rc retain the fcraer Article
I, sectior 17 urchanged. The prcvisicrn prehikits unreasonabl e
detenticr Of witnzsess and prescrikes in detail the ifccedure fer
securing t=stimcry ir the event theg witpass Can nct N€  procured
foi +tne trial. wnc ¢elega*s rrcpcsals were received on this grevi-
E1CTh.

Secticn 24. rwricuts CF IHf acceussp. In all crimnal
rrcsecuticns the accused shall have the right tc agpear
and desfend IN person and by ccursel; tc  demand the
sdture and cause of the accusaticn; tC mest the wit-
nesses against hip face tC face; tc have freccess to
ccmrel the attendance ¢f witnesses in his tebalf, and a
spzedy puklic trial oy an inpartial jury cf the county
cr district in which the cfferse IS alleged tc have
been cemmitted, subject tc the right cf the state tc
have a change cf wveznus fcr any cf the causes for  which
the defendant way cttair the sare.
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CCEMENTS

The committes voted unaniamcusly t¢ retair the fcromer Article
II'l, section 16 unchanged. The ccmmittee fzlt it was an admirable
statement of the fundanental fprccedural rights cf an accused. NC
del egate propcsals were received c¢p this grevision.

Secticn 25. SFLF-INCRIMINATICHN AKL [CCUELE JEOCEARLY.
Ne terson shall btz cempeiled tc testify against higself
in @ crimnal proceeding, rcr shall any cerson be tw ce
cut in  jeopardy for the same offense previcusly tried
In any jurisdicticz.

CCMMINIS

The commities r=commends the adopticn ¢f the fcrmer Article
IIl, section 16 with cne sutstantive charge. it i s ncted that the
"two soversignties rulz® is still in effect at ths federal [evel
In recent yoars, ths rule Which pereits presecuticng ty different
jurisdictions fcr the same cffense arisirg frem the same set of
crimnal facts, has come under scrutiny and criticism The frcvi-
sion recommended by this committee wculd Frchitit the state from
follewirg +he presscutien of ancther jurisdicticn fcr the sane
cffense and crimnal facts. The ccmmittes IS well-aware that the
state Corstituticn cannct limt the federal gecvernment in this
practice. Hewever, 2as the ccmmittee Dbelieves that sukseguent
prosecutions as thcee descrited akcve are a viclaticn cf the gre-
tection against double jeopardy, it is hcped that the federal
government and the state can cccperate in caceg involving viola-
ticns c¢f the laws cf both jurisdictions. In this way, a gperscn
accused of a c¢rige wll be rplaced ipn Fecpardy cnly cnce in
accordance rith |ong-established prircicles.

Delegate propcsals Nct's 88 and 124  were rejected. It was
felt that #g&8, which extended the self-incrimnaticn grchititicr
tc any kind cf evidence, was urwcrkable and mght indirectly

invalidate the implizd consent |law.  Ercpcsal #124 prohibited lie
detector and cther self-incrimnating tests fcr ezplcyment. The
ccrmittne f21t that the particulars of this prcpcsal were rrcp—
erly statutory mtters and, alongwith a hest cf cther rrivacy
matters should be dealt with "by the legislature. It was alsc felt
that the complementary gpretecticn of  the right cf Frivacy in
section 15 of this propcsal weuld cffer protection against pri-
vacy ‘invasicns made as a cenditicn of explcymert.

Secticn 26, TRIAL EY Jgky, The right of trial by jury
shall ke secured tc all, and remain irviclate, but in
all cases and ugon default cf appearance, <¢r by ccnsent
of the parties exrressed in such manner as the |aw may
prescribe, a trial %% jury may Lte waived, or a trial
had by asy less number of jurcrr than the nunber pro-
vided by law. In all civil actions twe-thirds in nunber
of the jury may render a verdict, and such verdict SO
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rendered shall have the sare fcrce and effect as if all
such  jury ccncurred therein. In all crimnal acticrs,
the verdict shall te unaniscus.

CCHMMENTE

Thz ccenittze voted vnanizcusly tc nmake scr2 changes in the
secticn on trial by jury. The firs% cf these permits the defep-
dant to waive a jury trial in felcry cases as well as civil and
misdemszancr cas2s, The ccrrittee felt that expanding the chcice
of a defendant tc waive a jury trial tc include felcny cases, the
defendant ¢ould decide with the aid of his attcrney whether t¢
try his case before a jury or the judge sittirq alcne. The defen-
dant may well desire tc eliminate the tine incarcerated while
waiting for the next jury term ¢r nay feel in certain instances
that his chances of fairly presenting his case are better wthout
a jury.

The committea alsc f=1t that it was essential to strengthen
the presunption cf innocence in all crimnal actions by requiring
a unaci ncus verdict for m sdeneanors as well as felcnigs, It 1S
urged ty tke cecmrittee that since guilt nust be clearly estakb-
liched in all crimnal cases, there shculd te no distinction
betwean the nunber of jurors in agreenment required tc cenvict cf
a misdemeancr cr a felcny. If guvilt is clearly established, it is
believed that the jury will be able tc agree tc¢ cenvict. If quilt
is nct established, and several Jjurcrs cannot agree, it is a long
established grinciple of justice that the accused cught nct tec be
convicted. The 1lcss cf livalihccd and lifetime crimnal record
occasioned by a crimnal cenvicticn are too dammging tc permt
| ess than a unaninous verdict.

The remainder of the section is rrcpesed W thout change.

Sfcticn il. IFMPRISCNMENT ECE DEETI. Nc person shall be
iwmgriscred for debt excert ir the manner prescribed by
| aw. upon refusal tc deliver vp his estate fcr the ben-
efit of his creditors, or in cases cf tecrt, where there
is strong rpresumpticn cf fraud.

COMEE®RTS

The ccmmittee voted wuwpanimcusly to retain former Article
[1l, secticn 12z unchanged. It wag felt that the provisicn is an
adequate safeguard for the right cf one in dett to be free from
imprisonment. No delegate prcrcsals were received cn this grovi-
sion.

Secticn 28, RIGHTS CF THE ccxvicTet. Laws fcr the
punishwent cf crime shall te fcunded on the grinciples
of prevention and refcrmaticr and full rights shall be
automatically restored upcn termnation of state super-
vision for any offense against the state.



3111 cf bights Ccrrittee Propcsal 643

—— i e R i A i e e ———————— o i [ oo T o il o o T T T R e bt il bk WS enk P —— A T T T —— i il Bl Al e o e s e

CCMMENTES

The committes veted unanigcusly +¢ adopt this revisien cf
former Article Ill, secticn 24. In gdcing cC, the ccmmittee reccr-
mends  that cnce a persen WhC has peat ccenvicted has sesrvea his
senptance and 1S NO longsr under stats supcevisicn, he chevld ke
entitled <tz the restcratiocn cf all civil and gpclitical rights,
including the right to wvcte, hold gpublic cffice, and enter
cccupaticrns WhiCh reguire state licensing, The ccnmittee felievesg
that this is eminzrtly proper and that. the paramcunt cencerns Of
preventicn and reformation cannct be realized urless  the
ex~ccnvict can readily mcve back irtc scciety as an equal par-
ticipant IN community affairs. Surely tc rehabilitate cne and
attempt +o insure that ne has the cppertunity tc becone a full
membar Of the cecomunity raguires that he te restersd the sams
rights, privileges and immunities as ¢ther Clt1Zens. This provi-
sicn dcze NOt speak to the rights cf the incarcerated while they
are in prison as did delegate rrepcsal 458, It 1s nct meant in
any way tc preclude them having all rights except those necessar-
ily denied as @ ccnditicrn of their incarceraticr.

The cOMM ttee al SO deleted reference tc capital rpunishmsant.
The refsrence tc capital tpuristrernt IS rct necessary as it nerely
grants th: legislature the power to dc scmething it can do any-
way, Te delete this reference has no effect cn the status cf cap-
ital punisheent IN ¥ontana; it remains in effect ir these
instances which the lsgislature rrcvides. The committee rejected
delegate prsoposal a3 which would have atclished <capital punishe-
ment, The ccrrittse felt the gatter shculd ke left up tc the
| egi slature.

Section 29, FMINENT DOMAIN, Frivate prcperty shall
not be taken or damaged fcr puklic use uithcut just
ccupensation to the full gxtert cf the loss having been
first nmade to or paid into court for the c¢wner. IN thre
svent Of litigaticn, juUSt cecmpensation shall include
necegsary expenses cf litigaticn tc be awarded by the
court when the privatf property cwner iS the prevailing

party.
CCHMENTS

The committee unaninously approved sukbstartive changes in
the em nent domain secticn. The thrust cf the ccmmttee effort
was tCc assure that full and just ccmpensaticn be made in all eni-
nent domain actions. Wthout it, s=scme cf the cczts of an em nent
domain acticn'fall where they do nct telcrge—cr the person swhose
property 1S Leirg ccrderned.

In  order to give substance tc the citizen's effort tc chal-
lenge the ccmpensaticn figure of the ccrdeprzcr, the last sentence
of this provision was added. Those testifying in c¢ppcsition tO
the cemmittzets original eninent dcmain preopcsal agreed that this
sentence, Wwhich awards necessary exgpenses of litigation to the
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private property curnzr when he is the prevailing party, is just.
The «ccmpittee intends by necessary esxpsnses of litigaticr all
costs including aprraiser fesz, attcrrey fees and ccurt costs. It
iS falt that this stipulatien Wl prcduce a climate in which the
coendernor's offer zfcr cempensaticn will mcre adequately reflect
the <ccmp=nsaticn to which a grepsrty cuneris entitled. The
prcperty owner «ill have a chance tc ccllect the expenses he
Incurs in challenging the ccndenncr's decicicr, In additicn, it
wili redress the istalarce betweepn the vast rescurces trougat to
bear by the state and thcs: availatle tc the individual grcperty
ownsr 1N contested cases. The ccanmittee reccrmerds this sectien
to the conventicn as insurance that the ccrgpensaticn tc the pri-
vate property cwpzr Will in fact Lte just. Delegate gprecrosal 475
wags amended to acconplish this prcvisien.

Section 32, TREASCK ANT TFSCEHXKT cf¥ ESTATES. Treascrh
against the state shall c¢creist only in levying war
agai nst it, or in adhering tc is enemes, giving them
aid and confort; nc person shall be cecnvicted of trea-
scn  except on the testinony cf tw witresses tc the
same overt act, cr ¢cn his cecrfessicen in crern ccurt; Nno
Person shall be attainted cf trsascn cr felony by the
egislative assembtly; no ccnvicticn shall cause the
less cf propzrty tothe relatives c¢r heirs Cf the ccn~
victed, The estates cf suicides shall descend or vest
as in cases of natural death.

CCHMENIS

The conmttee voted unanintusly to retain the fcrmer Article
L, section ¢ wWith pincr stylistic changes. The 1limitaticns cn
treascn Frosecuticns were retained in their tradition-rooted |an-
guage verbatim, Thke prcvisicc cn “"cerrupticn of  blocd® was
replaced Wth wording zxpressing the same gpcint: "ne ccrvicticn
shal| cause the loss cf grcperty tc the relatives or heirs of the
ccnvictad®, Tha previsiocn on the descent cf the estates c¢f sui-
cides was revised for «clarity. NC delegate frcpcsals were
received on this prcvisicn,

Section 31. EX POST EACTC, CBLIGATICN CF CONTRACTS
AND IRFEVOCAELE PRIVILEGES, XC ex pest factc |law ner
[aw inpairing the obligaticn cf contracts, or rakirg
any irrevocable grant cf special privileges, fran-—
chises, or immnities, shall he rassed by the |legis-
| ative assenbly.

CCHMMENTS

The committee voted unanintusly tc retain the fcrrer Article
[, section 11 unchanged, The prctscticns against ex post facto
laws, laws inpairing the obligaticrn of contracts and laws grant-
ing irrevocable privileges seemed adequate. No delegate proposals
wers received on this provisicn.
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Secticn 22, CIVILIAN CCNTRCL CF '|Et ¥IIITARY, t1he
military shall always Le in strict subcrdinaticn tc the
civil pcwary nC scidizr shall in time cf gzace be guar-
tered 1n any house wi thout the ccnzent of the cwrer,
To: 10 tige ¢t war, cxcegt in the manner gprescrited by

aw.

CCUMENTS

ihe copmittes yotag unanincusly to rstainthe fcrpmer Article
I'll, section 22 unchanged. In dcing sc, the gccrrittee notes the
importance of the declaration ¢of the trinciple that the civilian
autherity al ways supsrsedes that cf +he r©wilitary., Although the
guartsring ci +trocps prohititicn has rnct heer at issue fcr many
years, the comrittse felt it wag wize tc retain the safeguard.
No delegate prcogcsals were received cc this prewisicn,

Secticn 33.. IYPGRTATICY OF ARMEL FEEESCKS, No arned
varsen OF psrscans cr armed bedy ¢f mer shall he trcuckt
into this state tor the pressrvaticn cf the peace, or
the suppr2ssica of domestic vieclencz, excert upcn the
application of +the lzgislative asserbly, c¢r cCf  the
governor  when the legislative ascertly cannct ke ccr-
VENSU.,

CCRMY¥ENTS

Ths committee yctzd unanintusly that the fermer Article 111
section 31 remain unchanged. The rrectsctiecn, initially estatb-
lished to rrevent the inportation of strike—kreakers, iS thcught
to be an adequate safeguard against any tcdy cf armed men ccricg
into the state. o delecats ©prcpcsals were received on this
prcvisicn.

Section 34. (UNENUXESATEL EIGETS., The epumeraticr in
this Ccnstitution Of certair zights shall not pe con-
strued to deny, inpair, or disparage cthers retained ty
the pecple,

CCHMENTES

The ccmmittze voted unanintusly to retain the fcrner Article
IIl. section 33 unchanged. In dcing sc, the ccrzittee nctes that
this fprevisiop—--as well as the new rights grovisicrs cf this
prerccal--is a crucial Fart ctf any effcrt tc revitalize the state
goverrmsrt'e approachto civil liberties guesticps, Activity in
recent years indicates that thiec previsicn, criginally witten
into the federal g5i31 of Sights as a sign that there were rights
beyond those specifically listed, cay bte the scurce cf inncvativf
j udi ci al activity in the civil 1iterties field. [ See, e.g.
Giswcld p, Comneatinitt., 331 D.s. 476(1965) ], Nc del egate propcs-
als were received cp this rrovisicr.
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ERCECSET SECTI ON FPRESENT ARTIICLE & SECTICH
1 1
2 2
3 3
4 NEW
5 4
£ 26
7 1¢
8 NEW
9 NEW

16 NEW
11 7
12 13
13 5
14 NEW
15 NEW
16 )
17 27
16 NEiW
10 21
2¢ 8
21 19
22 20
23 17
24 Ib
25 18
26 23
27 12
28 24
29 14
340 9
31 11
32 22
33 31
34 30
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AFPEEXRLCIX E
ERCPOSALS_CCNSIDERED_EY CCHMIITEE
The following delegate frcpcsals were examined and ccensid-

ered by th2 Bill of fighis Corwmlttes during itse delibsraticros:

Nuwmker of

Prorpcgal  Chisf Spenser _Subject Mattsr Lispcsiticn
1. #1 E.h.terthalscen frvirzcroment [e jected
2. #3 Jercme Cate Capitel fzjected
punistkrernt
3 B4 E.t.Ferthelscr Bight tc Rear ke jected
arms
4. #1¢ Virginia Eleng Fgual FRights Fzjected
5. 12 Jercme Cats Envircnmental Tc Batural
[rctectico KesoUuLces
£. 413 Eob Canpbel | Rights cf 1g Adcpted
year clds
7. #14 Ecb Canpbel | Invasicrs cf Adcpted
privacy Ir rarct
A #15 D.A.Scanlin Indiar larnds Rdcpted
9 #18 Jercme Cate Right tc Fejected
Ccunsel
13. LAY C.B.Mcieil Cuality "lIc Natural
Envircnment fescurces
11. #21 C.B, ¥cheil Quality T¢ Natura
Envircnmesnt Rescurces
12. #30 Jercre Catf Scvereign ~Adcrpted
ismurity n part
13. #32 ¥ae Man Ciscrimiraticn Fejected
Bckinscn
14. #33 Eck Canpbel | | ndi vi dual Adepted
dignity
15 734 Bok Canpbel | Restcraticn cf Adopt ed
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16. # 3¢
17. #45
18 #5C
149, 121
2", £S5
21. #57
22. #59
23. #6061
24. $#€5
25. §¢7
26. #75
27. #81
28. #8¢6
29. 887
3c. #88
31. #93
32. $#98
33. #1CC

MONTANA CCESTITUTICHNAL CONVENTI ON

Conald Foster

Lyles #cnice

Ecb cawpks11

Bok Canpbel |

Jeronme Cate

LCorctky Eck

Ecb Campbell

Ri chard J,
Chazgoux

Lyl e PFenroe

Donal d roster

Eob Canpbel |
Caniel W.
Earringtco

Geergeil.
Rcllins

Dcnald Fester

Jerome Cate

Henry Siderius

Bcbert Lee
Kelleher

Robert tee
Kelleher

rightts
Citizer far- rdopted
ticipaticr
Basic Adogted
necessities in part
Equal grctecticn Fejected
Liscririnaticn Rej ect ed
Ccmpensaticn Rej ect ed
fcr victins
cf crime
Rights of Access 2dcrpted
Ereankle adcpted
in part
Equal gprctecticn adcpted
in part
Rights ¢f mircrs Adopt ed
in part
Freantle Adopt ed
in part
Em nent domain Adopted
in Fart

Teligicus literty Rejected

Ereatble Rej ect ed

Rights of mincrs Rejected

Self-ircrieina- Rej ect ed
tion

Ccllective Rej ect ed
tafgaicing

Ri ghts of Fejected
priscrners

Involuntary ser~ Fejected

vitude €N
Sundays
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34.

35.

36.

37,

38.

39.

41.

42.

43.

a4.

45.

46.

#1C3

#1716

#1718

#124

#12%

#132

$133

#1251

#153

#1690

§1€3

#1€5

#167

tokbert Lee
Kellzher

Jack K. Ward

Jack &k, ward

Jerome Cate

Jerocms Cats

Bot Canmpbell

Bck Campbell

Lyl e Mecnrce

Lavid L.
BEolland
Lyl e Mcnroe

Vercnica

Sul livan

Jdercme T,
Losndort

Lyl e Eonroe

Rightes tc te
bcrr and tc
die

Pecplet's ckliga-
ticn tc pre-
serve rights

Frearntle
Frchibiticro cf

lie detfctcr
tests

Envircromental
cocmpensaticn

Envircrment
rights

Permtting full
repedies, etc.

Kighte cf
| ndi ans

Free care at &t.
Instituticns

Rights c=£
Emplcyces

Right-c cf the
Ccanitted

Religicus
taxaticn

Keligicus

freedos

Adorpted
in part

Fejected

Rej ect ed

Rej ect ed

Adopt ed

Adcpted

Fejected

Re jected

Rejected

Rej ect ed

Rej ect ed
Bdepted
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13.

14.

15.

16.

17.
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tame ~ Affiliaticr - Fegidence -~ Sutiject
Duane %. %elker = Individual - Hapiltcr,

Eskert §. #iller » Hcntana Press Asscciaticn - Helena
frezdeom of the Press,

Pehart L. WAtt « Meptapna Student fresidertse! Aecscciation =
dights cf 18 year clds.,

CGerald L, ¥cCurdy - MHF -~ Fapiltcr - In  suypport O f  gecd
gCovVernEert.

key G, Crosby, Jr. - Ctizens fcr Cerstituticcal Govern-
ment - Misscuia -~ Ereamkble.

Carol and Francis #itchell ~ Mcntara Ccrgen Cause = Hel ena
~ Right tc Know.

feyarend James H Prcvest -~ Forptara Cathclic (Ccnference =
Hel ena - Freedom of &eligicr.

Gzrald L. tcCurdy = NHEF = Hapiltcr - 18 year old rights.

John rkurghy - Intern - Geat Falls -~ Eublic Health, Unde-
clared wars and <tkz Epvitcoment,

Francis J. Haucci -~ Fentapa Cathelic Cepference - G eat
Falls - Ereedcr cf Religicr.

Steven F. Ccldircn - fMcntapa Lew-Inceme Crganization -
Helana - [elegate Frcpesal 434, Fights urcrn terminaticn cf
state supervisicr,

Ecy Crosby, Jr. - CGtizens fcr Cecnstituticnal Gcovernment -
Hel ena - frights cf Accused.

Wlliam R Caipnan - Masons -« Helena -~ Article |V.

Bennie Wallem = League cf %cmer Vcters cf ¥ontana - Hel ena
- shculd thzre ke a Bill of R ghts in the Ccnrtituticn?

¥ormarn D. Cstrander = Seventh Tay Adventist Church =
Eelena - Article IV

Mrs, Irvirng Boettger . Individual - East Helena « Right to
Erivacy, Environnment.

Daniel J. Fclsy = Iee Newspapers - Helena = pPublic access
and right tc grivacy.




18.

19.

[
<3

21.
22.

23.

NI
wn

26.

27.

28.

29.

31.

32.

33.

34.

35.

36.

Hll of Sights Ccmrittze Proposal 651

Evelyn Schallaire = Individual - Martin City = Proposal
#32.,

Iewis E. Yearout - #eontana Arne Ccllectcrs Asscciaticc -
Geat Falls - Right tc PFear Arrms,

Dr. E, ®, C. Newberry - Individual - Kalispell - Right to
Bear Arns.

A. Bickstad - Individual « Ecul der - Eight tc Bear Arns.

Natalie Cannon - Helena Branch, Anerican Asscciaticn cf
university #cmen - Hel ena - Ciscriwminaticn.

Maxi ne Jchnscn - AAUW - M sscula = Discriminaticn,

Sidney Smith - pepartment cf Latcr and Industry - Helena =
Human Eights.

Elma Feck - Eusiress and Frcfessiopal #Wcmen = Helena =
Egqual Eights.

Bess F. Reed = Montana Federaticn wcmen's Clubs - ¥issoula
- Fqual Bights.

Bernard L. nan =« Individual « Eculder - Right to
Eear Arns.

Orson Tcphar -~ Naticnal Asscciaticn tc Keep and Bear Arns
- Helena - hight to Bear arrms.

raymcrd Lay - Naticnal asscciaticr tc Keer and Eear Arns =
Hel ena «~ Eight tc Eear Arns.

Raynond  Loem - Hcntana Fifle Bsscciation - Big Tinber «
Article Ill, Secticn 13.
Kenneth Henry ~ Individual = Helena « Hight tc Bear Arms,

Mavig Scott =~ Wanubdi-Cta Indian CQub - Pcplar ~ R ghts cf
those under the age cf mpjcrity.

Lynn Lueppe -~ Tatanka ska Indian CQub - Poplar ~ Rights of
these under the age cf nmjcrity.

Vi r;]cent P. Matule = Individual = Helena = Childrerns!
rights.

Ms. Leis K McMeekin - Individual - Helena . Eights of
those under the age cf #ajcrity.

Mary Anne Fisher « #cptara Adviscry Ccuncil cn Children
and Youth - Helena - Rights of thcse wunder the age cf
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41.

42.

43.

44,

45,

Lo,

47.

48.

49.

53.

o1.

52.

52.

Mejority.

pavis Mckelvey = Mcrntana Ieague cf Ccrservaticn Vcters -
Fisscula = Fnvircnmental Frctecticn.

[arlane 8rove - Individual -~ Hzlepa = Ervircnnent

Cecil garlarnd « Mcntana W1 derness Asscciaticn = Linceln -
Puklic Trust.

william ©. Tcmlinsen = ¥Fcptapna League cf  Censervaticn
Voters = Misscula - Invircneental Frctecticr.

Robert i, leProwse - Mcntana wccdland Ccuncil -~ Missoula-
Ervircnment.

George Darrcw = State Representative, Yfllowstcne Ccunty =
Eillirys - Zanvircnmertal Frctecticr.

C. ifruicez Cress = Individual - Chairnan, Natural Resources
Ccrmirttee,

C. &. Mchzil = Pclscn Cutdccrs - Fclecn = Lelegate [ICECS~
als #2C¢ ard 21.

Leonard Canpbell + Ervircrmental Frctection Agency =
Lenvar - knvircnmental preotecticr.

lrwin Dickstein -« Federal fnvircomental Erctect icn Agercy
- Danver - Ervircnmwental Frctecticr.

Rcbart R. LCeSpain - U, S. Envircnnecntal Erctectioc Agency
- Dznver -~ Epvircnmsntal Frctecticn.

Tave Wagoner = Frnvircnrertal Frctecticn Agency - Denver
Envi ronnent al Frctecticn.

Keith C. Schwat = Erpvircmmental Protection Agency

Littlsten - Environmental Prctecticrn,

Earney Feagan = Irdividual - Helena - crdimance |, Sect icn
L.

Rennath Henry - Individual - Helena = aArticle 3, Section
b,

francis Satterthwaite - Inter-tribal Fclicy Bcard -~ Helena
- Ordinance |, Section zZ.

%11l Roscoe - Sentinel H gh Schcal = Mssoula « Rights cf
18 year clds.

Stephen M Sherick « Sigma  Fhi Epsilon Fraternity =
rissoula -~ Fights cf 18 year c¢lés.




57.

58.

59.

63.

61,

62.

63

64.

65.

66.
t£7.

68.

69.

74.

75.
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Kenneth #enry = Individual «~ Helena - Euthanasia.

Bct Campb2ll -~ T[elegate = Fisscula - Delegate Frc¢pcsal
#13.

Jerry Cate -~ Delegate - Propcsal #13.

James Tcmlinscn - Hellgate Bigh Schocl = Missonla = Sights
cf 18 year clds.

M ke ERarrett - Hellgate High School « Kisscula - Rights cf
18 year clds.,

Kurt Kruzger - Individual - Helena -~ Fights cf 18 year
olds.,

Ed Smth - Individual - HKisscula «~ R ghts cf 18 year clds.

WIliamE. Kcerrer - Individual «~ Bagiltcn = Cfppcsing
rights cf 18 year clds.

Jcyce #M. Franks «~ Individual «~ alberter - Rght to die.

Car|l Fostad - Individual - Helena - Rights of 18 year
nlds.

Mrs, Stella Filipowicz ~ Individual - Great falls - Right
te 1i‘V-‘;.

Dill lurner -~ Individual = Helena - Capital Punishnent.
Duane W #®elker « Individual - Hapiltcn - $45,

Frank R Sennett - Departnent cf Sccial and Rehakilitaticn
-~ Services =~ Helena = §45§,

Carol #Mitchell = Individual « Helena - Easic Rights,

Jack E, Carlson = Fontana Chapter, ¥aticral Asscciaticn
Soci al Wecrksrs - #45,

Larry Juelfs = Invited by Ccnnittee = Geat Falls - #45,

Jim Raniere - s%elfare Rights Crganizaticr - Geat Falls «
X45 .

Malyn Oeson -~ Wlfare R ghts Crganizaticn «~ Geat Falls
45,

Doris Flesch - Welfare Rights Crganizaticn - Geat Falls -
#u5,

Mnnie M#cReynolds « Welfare Rghts Organizaticn - Geat
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Falls - su&%,

76. Shirley #alkuck - welfare Fichts Crgarizaticn = Great
Fall s - 45,

77. Irene Houle - welfare Rights Crganization -QGeat
Falls = #45,

75. Sister EFrcvidencia - The Churck and Academ ¢ Ccnaurities -
§as,

7Y. Stzyarn Celfdiron = ¥ontana State Lew Irccme Organizaticn
Helzna = #45,

80, Kennoeth Benry - Individual = Helena - Euthanasia.

1, Larry Eliscr =~ Individual = ¥isscula ~ Eight cf Frivacy.

82. CGerald L. #cCurdy - Individual - fariltce - Basic Recessi-
tieg,

83. Jin Dana . Individual - #isscuyla - #4%,

84. Patricia A pPenny = Individual - Misscula - Educaticn.

85, Eob Sorenson = ASCM - Missoula - Educaticn.

86. lctm railey ~ Individual = Misscula - Schccl tcards.

87 Jchn turphy - Individual - Kisscula = Various.

82, 1leroy F. Bzsrven = Associated Students cf University cf
tcntara = Educaticn.

§9, frank La¥ers - Fastern Mcntara Ccllege - Billings - Indian
Lducataion.

9C. Dals Kindness = Eastern #ontara Ccllege - Billings - Indian

Educati on.

91. (lara Lee McMakir - Easterr Mcntapa Ccllege = Lamedeer -
I ndian %dvcatioun,

92. (Calvin EB. Herrera -~ Eastern fortana Ccllege = Indiar Edu-
catich.

93. Stan Junzau - Eastern Montana Ccllege - Billings -~ I ndian
Education.

¢y, John R Christencen - University cf Mcrtana - Misscula =
Educati cr.

95. Wayne Gildrey = [Mcntama Student presidents' Besn, -

Fozaman « #14z,
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99.

100.

101.

102,

103,
104.

185,

106.

112.

113.

114.

115.
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Frank pudas = asSmsU = Eczenman - Edacaticn.

faob=art Jovick = Feontana Student Precidents?! BESHe =
tczeman = Fducaticn.

Harold E. Gray - University of Mcntana - Hissoula - Equal
educaticnal cppertevnity.

Dwight A Billedeaux - American Indian = Ellings - Educa-
ticn.

Gary Kirble - Indians - pFisscula - Indian Rights.

#illisEl. McKson - Fcntana Asscciated Utilities - valta =
#75 and #125.

Charl es C. Lovell - Geat Falls Gas Cc. - Great Falls =
$75 and #12¢,

Jchn Carl = tontana Fower Co. -~ Putte - 475.

Donald A. Douglas - L[egt, c¢f Highways = Helena - #75 and
#125.,

George tarrcw = Representative - Billings - 475,

John B. Staigmiller - Individual - Cascade -~ Em nent
Ccmain,

Edwin S. Bccth -~ Mcrntana Railrcad Assnh, = Helena - §75,.

Gene A Picctte «~ Ceneral Telerhcne cf the N.w. and
Fcntana-Dakcta Utilities — Helepa — 175 and #125.

li ke #eloy - Privacy and wi retapping.
Kayle Jackson =~ Individual - Beczeman - Search and Seizure.

Lewis E. Yearout - #dcntana Arns Collectcrs Association -
Great Falls - Proposal #u,

H W C Newberry - Individual - RKalisgell - R ght to keep
and bear arms.

Dr. George Usterman - Individual - Great Falls - Proposal
#4.

Robert L. #cbenald <« Individual - Helena - Ccrceal ed
Weapons.

Raynond Lay « Naticpal Asscciaticn to Keep and Eear Arnms =
Hel ena =~ GQun registraticr and taxation.



656 MONKTANA CCNSTITUTICKAL CCEVENTICN

- - T T s vk S L W Tl ARD Mt AN el vl o Y s s ol D — s o Yt —————— T T W . . - —— —— -

116. Chrarles L. Fartsl+t = Individual -~ Geat Falls -~ Qun regis-
traticn.

117.  ©or ¢sruru - Cascade County %ildlife Asscciaticn .. Great
Falls = CGun ccntzcl.

118. {rsaen Tophaw = ¥aticnal Asscciaticn to k¥zep and Bear RArms
- Halena - Froposal #4,

11¢. DanislJ. #Hasss - #cntara Rifle and Fistcl Acncciaticn =
Tressure State Cutfitters = Clintcr = Proposal &4,

120. Tan Neal - feartoc+h NMcuntain Fern = ¥gzzle Lcadars -~ G eat
ralls - fight to k=zop and kesr arns.

121. tcrothy Bradley - State fepresertative - Gallatin - Public
trust.

122. Patti $eier = GASE cf Misscula « Gant Creek « EFrvircr-
mental Rigbts.,

123, Cecil Garland - individual - Lirccln - Fublic trust.

124. Jce Rokerts - Individual - Uriversity cf PMortana Law
Schkeel = Right tc dia.

125. francis ritchell = #cntara Comncn Cause.

126. Sister Providencia - Individual - Cclleqge cf Geat Falls =
Capital Punivhmant.

127. #iss Gerry Fann - fentara Advisery Ccuncil ¢n Childrer -
Belena = Rights cf +thcse under the age of rmajority.

126. Jim pippard = Community Cecrdinated Child Care - Helena -
Rights cf +thecss under the age cf majcrity.

129. Earl J. Barlow -~ Indiar Fducaticn Superviscr = Helena =
I ndi an educaticrn.

130. George Darrow = Individual = Fillingse -~ Ccmments on SeC—
tions 1, 4 and 14.

131. tobert L. watt = pMentana Student Presidents' Asscciaticn —
Misscula = Helena = Adult rights.

132. Martin L. Staley =~ Individual - &clf Creek ~ Rights cf
majority to 18 year clds, with restricticns.

133. Noel Larivee = Missoula = Individual - Right tc kncw.
134. Dcn Heltz - Mentana Commen Cause = Hel ena = Right tckncu.

135. Bonni e Wallem - League cf ®c¢men Veters cf ¥entana - Hel ena



137,

T38'

Fill cf Tights Ccumittse Eroposal 657

— Clezan ervircrment, righif tc kicw,

fay Sulick - Individual - Jcplin = Erief history cf +he
prasant Mcntana Stdte Constituticr.

= ¥cntarna Intsr-Trikal fclicy Ecard =

%illiam Dernry, SI.
a - Irdiar Eights,

Lcx Elder, ¥crtarn

Carscr Zcyd - Montana Inter-Tribal Eclicy Ecard =~ EFrocktcs
- Indiar Fights.
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ROTLNZANOD TUNOILOLILSNOD YHYLHOW

ROLL CALLS ON PROPOSAL
TOTAL
MEMBER SECTION/ Pre. 1 2 3 4 5 6 7 8 9 10 11 12 Y N [ A
Wade J. Dahood, Ch. Y viY |Y Y |Y |Y |Y |Y |Y Yy |Y |Y 1240 |0
Chet Blaylouck, V. Ch. ylyly |y Y |Y v ;¥ /¥ Y vy Y Y 1240 |0
Bob Campbell Yy |y |y |y |y |y Y |y |Y |¥Y Yy | Y | ¥ 12{0 |0
Dorothy Eck Yty |y |y |y |Y Iy |Y |Y |¥Y Y| Yl Y 12{0 |0
Donald R. Foster y |y |y |y v |Y |Y |[Y |¥Y |¥ Y | Y] ¥ 1210 |0
R. 8. (Bob) Hanson Y [Y [N |N Y [Y¥Y |Y }Y |Y |N Y | Y| Y 91 3
George H. James Yy Yy |Y | Yy (Y |Y |Y (Y |Y Y Y | Y| Y 1210
Rachell K. Mansfield Y lY Y Y Y Y Y Y Y Y Y Y Y 121 0
Lyle R. Monroe Yy {y Yy Y jY Y |Y }Y |¥Y |¥Y Y | Y| Y 12| O
Marshall Murray Y |Y |[Y [N Y Y |Y JY |Y |N vy |y 10] 2
Veronica Sullivan Y |Y |[Y | Y {Y [Y Y {Y |Y Y Y | Y Y 121 0
| | | | | |

Yea 11 1114104 9 11111411 (1111119 11 111 |11
TOTAL |

Nay 0] 0o 112 0} o] o] 0 0]2 01 0] 0

Absent 0 0 Q10 0 Q 0 0 040 0 0 0
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Date:  Febkrvary 145, 13872
To: FONTANA COHNSTIITUTICNAL COCEVENTICH

Frcm: Public Health, Welfare, Takcr ané Industry

Cenmmittee

Ladies and Gentlemen:

The Public Fealth, Welfare, 1Iabcr and TIrdustry Ccamittee
regpectiully subrits propcsed Dew articles ¢p Non-municipal Cecr—
poraticns, labor, and Institutions and hResistance, The
Ncn—municipal <{Ccrporation and the Iakcr Articles are interded tc
replace rresent Articles XV ard ¥vIII respectively. The Insti~
tuticns aund Assistance hrticle is irtended t¢ rzplace section 1
and 5 cf the present Article X.

The ccmpittes resolved mcst of the issuss befcre it without
strong dissent. Howsvar, zincrity repcrts are keing filed <n the
subjects c¢f public uwtility regulaticn, right-tc-wcrk, ané rights
of employes crganizaticr fcr c¢cllective bargairircg.

Ir signing either a majcrity ¢r a mincrity report, a commit-
tee member dces net necescsarily endcrse all statements ccortained
thersin. Rejecticn, by the ccorittee, cf prcgcsals does nct nec—
essarily imply that the commpittee finds ther irherertly undesir-
able unless it expressly sc states.

The ccoemittee wishes tc €Xfpress ite gratitude t¢ all Dele~
gates and members of the pubklic whe cffered their advice cr sub-
jects befcre the ccmmittes,

The committese enjcyed the services c¢f the follcwing perscns
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In additicn to itS memkbers and ncw gratefully ackncwledges their
unstinting labcrs and loyalty tc the gecal cf acsistirg the ccum-
mittee tCc make the Lest ccntributicc cf which it is capakle to
+he witing of a rpew Ccrstitution: Richard F. Spall, Research
Aralyst; Kandice Hauf and Gecrge Mahcrey, Interns; and our excel-

lent secretary, Sylvia Kinsey.

o —— T s ol e i U k. . . s

Vice Chairrmarn
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FAJCEITY EFCECSRAL

BE | T srerosrp BY TeE: PURLIC BEALTE, WELFARE, 1A4BCKE AND INLUSTRY
COBRITTEE:

Tnat there be a new Article cp ¥ecp-mupicipal Cecrpcraticns tcC
read as follcws:

ARTICLE

NON—-MUNICIFAL CCEECHATICHS

Saction t. GRANT CF  BCHET, Ccrpcrate charters skall be
granted, wmcdified, cr diesclved only rpursuant Cc general [aw.

Section 7, ERCTECTICK FCE CITIZENBY. The Iegislative Asserm-—
bly ehall precvide fcr rrctecticr ard educaticn fecr  the people
agairnst hareful and unfair practices by either fereign ¢r demes-
tic carpcrations, individuals, c¢r asscciaticns.

Section 3. CUFUIATIVE VCTING. 211 electicns for directors
or trustzes «¢f ircorporated cemparies shall prcvide all stock-
holders the right tc vcte by perscn cr proxy the pupker of shares
of stcck cwned by him fcr as many directcrs ¢r trustees as are tc
be elscted, ¢r tC cumulate ttes shares, ard give a candidate as
many votes as the nunber cf directcrs nulti&ied by the guvrber cf
his shares, or tc distribute them in similar manner amcng as many
candi dates as he szes fit.

Secticn 4. LOBG~-SHCET BAUI CLAUSE. W¢ *rancpcrtaticn ccoe-
pany shali be allcwed tc charge, under gpenalties which the legis-
lative assenbly shall prescribe, any greater charge fcr the
transportaticn of freight c¢r passengars tc any place upon its
routs, than it charges fcr the transpcrtaticn cf the <came class
of freight Or passergere tC any mere distant place ugen itS rcute
within this state.

Section 5. WATFREL sTcCk EFCVISICA. Nc ccrperatice shall
issue steccks Or hbcnds, except fer latbter dene, services parformed,

cr mcney Or propzrty actually received: and all ficticicus
i ncrease of stock or indebtedness shall be void. The stock ¢f
cerpeoraticns shall net te increasec¢ excert ir pursuvance Cf gen-

eral law, nor withcut ccrsernt cf these persens holding a aajcrity
Of +the stock first cktained at a neeting held after notice given
in pursvanca of | aw.

Section 6. EKETROSEECTIVE LAW FRCEIERITICN. Tke legislative
assenbly shall rass no | aw retrcspective ir its operations which
impcoses cn the pecple a new liability in resgpect tc transactions
or consideraticss already passed.
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certENTS CN KBJICEITY ERCECSAL
BRTICLE XV NCK~MWUNICIEAL CCEECRATICHS

cticn 1., GRAMI (F ECWEF., Ccrpcrate charters shall
¢ cgranted, rcdified, cr dissclved c¢cnly pursuant tc

COMBIRTIS

It additiecn tOo prcviding fcr a general grant of legislative
power for ccrporate charter grantirg, secticn 1 rrovides:

{a) @ prohibiticn ¢t chartering <ccrrcraticrs by special
| aw, and

(b) the intent tkat <ccrpcrate bodies are subject tc dis-
scluticn In the svent their principle activity I's cen-
trary to promoticn cf the general welfars.

Section 7, PROTECTICK FCE CITIZENEY 1The Iegislative
Assenbly stall grcvide fcr pictecticy and educaticn fer
the pacple against harnful and unfair practices by
gcither foreign or demestic ccrperaticns, I ndividuals,
CE asscciaticns.

CCMMENTS

The cofFittes intends this secticn tc enccupass and prehikbit
various tusiness practices which are deened harnful and injurious
to the people. Included in the prchikiticnare various business
practices, such as:

(a) arbitrary discrimnation in rate and service fcr transpecrta-—
ticn,

(b) the receipt cf greater rights and privileges by fcreign ccr-
porations thar ate granted tc donestic ccrpcraticrs,

(c) rrice—fixing and <tagulaticn Cf prcducticn on an intrastate
basis which is harnful to the state eccrerny,

(1) any act which is generally rnct <ccnducive to efficiently
allocating scarce r€SCULCES.

Secticn 3.  CUMUOLATIVE VOTING. Al elections fecr
directers or trustees cf inccrpcrated ccerpanies shall
previde all stcckheclders the right tc vetf Ly person cr
rrexy the nunber of shares of stcck cwned ky himfcr as
many  directers Or trustees as are tc be elected, cr t¢
cunul ate the shares, and give a candidate as many vctes
as the nunber cf directors multiplied by the nunber of
his shares, c¢r to distribute tkers in simlar manner
among as nmany candidates as he sees fit.
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CCHBMERIE

The intent cf this secticn is tc mairtain veting gpretecticn
fcr the nincrity stcckhclder.

Secticn 4. LoNG-88cRT HAUL CLAUSE. ho transpcrtaticn
company sShall te allcwed tc charge, under penalties
which the legislative assenbly shall prescri be, any
greater charge for +the transpcrtaticn cf freight cr
assengare tc any place upcn its rcutc, tran it charges
Cr tha transpcrtaticn of the sane class cf freight or
rassengzrs to any more distant place wupcn its rcute
within this staté&

CCHUMENTES

Reccgnizing that federal law and state statutes dc net fpre-
hibkit this discrininatcry practice, the ccorittee retains this
section for intrastate purgpcsss.

Section 5. WATEREL STCCK EFRCVISICN, Nc ccrpcraticn
shall issue stccks cr Ltonds, except fcr labhcr done,
services performed, c¢r wmensy c¢r property actually
received; and all ficticicus increase of stock or
indebtadness shall be void. 1re stcck cf ccrperaticns
shal | rot be increased e€xcept in pursuance of general

law, nor without consent cf thcse persens  helding a

najecrity of the stcck first c¢htaiped at a neeting held

after nctice givan in pursuance cf |aw.

COMMVENTS

Al though the ccnmttee recognizes the statutcry nature cf
this section, it feels that the possibility, no matter how

remote, of future legislative acticn renmoving this fron the stat-
utes warrants retention of this secticc in the Constitution.

Secticn 6. RETRCSPECTIVE IAW PRCHIBRITICN. The legis-
lative assenbly shall gpass nc law retrospective in its
operations which imposes cn the pecple a new liability
in respect to transaction or considsraticns al ready
passed,

CCMVENTS

In expanding the prohibition on retrcsrective law, the com
mttee intends 'cc preserve for all citizens the sanctity cf con-
tractual ckligations from the acticns cf a third party, i.e., the
state.
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FAJCEITY ERCECSAL

BE T PRCECSED BY THE FUELIC HFALTE, WELFAREF, IABCE ANL INLCUSTRY
COCMBITTEE:

That there be a pew aArticle ¢cn Iaker tc read as fcllcws:

ARTICLE - ..

LAECE

szctiorn 1. DEPARTIFENT AT CCEKISSICNER. <The legislative
Assenbly <ehal]l rprcvide fcr a rC=spartment cf Takor an2 I|ndustry.
The tepartmant shall be under the «ccntrcel ¢f a Ccemissioner
appointed by the secvsrnecr, cenfirwed by the lesgislature {fenate}.

v o . — s i T " — . " " e
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KAJCEITY FRECPCSAL

BE IT ERCPOSIL EY THEF PUEBLIC HEARLTE, WELFARE, IARCF, ANI IRLUSTRY
CCEMITTEE:

“hat there ke a new sfcticn ip the Labcr Article to read as
follcws:

ARTICIE ___
LABCF
Sfcticn 2. wEkIT SYSTEM, The Legislative Assegbly shall

establish a syster under Which thke merit principle will govern
the erplcyment Cf persocps ty the state;.

T — s ikt e s e T i
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COMMENIS CN MAJOFITY ERCECSATL
AFTICLE XVIII TAECE

n 1 LCEPAETFMEM? ANL CCEMISSICHEE, The 1legis-
ssewbly shall frcvide for a Derartm=nt Ci Laktcer
stry. The depgartrent shall be urnderthe centrel
mEissicper appcinted by the Ceverrcr, cepfirrped
egislature (senate).

CCHMEENTS

1he rrcyosad article retains fron the gfresznt Ccnstitvtion
only an abbreviaticr ¢f secticn cne. secticrns twe tc five, inclu-
sive, are deleted. The propcsal retains a Constitutional Cerart-
went Of Labcr, but deletes the reguircment that it be lccated at
the «capitel, 1he grcpccalretains the Ccnstituticnal office of
Cemmissionar, but  gdelestes refersnce to @ specific term., It
retains the requirement that the Ccmrissicner te cenfirmed by the
Legislative Ascembly (Senate). The ccrmrittee believes that this
is as far as we shculd gc ir restricting the 1lesgislaturets die-
creticn With respect to this cffice, It is cur iptenticr that the
legislazur=s may leave the ccrriscsicnrer subject to remcval by tthe
governcr at his gleasure ¢r may, in its discrsticp, frcvide a
definite termcf cffice ardscr require that he pe remcvakle orly
fcr cause, As under the vprssent Cecrctituticr the pewers and
dutizs cf  the ccamissicner art left fcr legislative specifica-
tion.

[elegate Mahoney dissents Wth resgecttec the deletion cf
the specific term fcr +he Ccamissicrer cf Lakcer.

Deleticn ©f sacticn twe and secticn three cf the rresert
Censtituticn i S reccmmended because we dc pct censider the sub-
j ect pattar to he of sufficient impertarce tc warrant Censtitu-
ticnal treatnent in the absence of evidence suggesting the 1legis-
laturz may be unwilling or unable tc act wpen any gprectless that
2xist c¢r wmay arise within the areas ccvezred Lty those existing
secticrs,

Del etion of szcticn fcur of the present Censtituticr is
recommended because it is defective in its fresent form since an
emplcye: Whe wcrks nore than fight hcurs par day viclates the
Constitution as nuch as the emplcyer uhc reguires or induces him
to dc so, anmobng the consequences of which fact is that swe¢rkers
injured while working in excess cf eight hcurs in one day have
been denied standing in the courts tc rprcsecute civil acticns
against negligent tocrt feascrs, Any suggested |anguage tc renedy
that defect creates new proklems. For example, tke clause *and
except wher an employee voluntarily agrees tc work lenger than
the prescribed eight hours," has been suggested. That [anguage
would renmove practically all grectecticn fcr werkers in ncn-union
situations, Whereas it mmy be argued that the wcrker under
uni on- managenent centract needs nc such fpretection, Furthernore




Public Health, welfare, labor and Industry Ccarittes 673

the mpjority feels that a Ccnstituticnal ¢icht—hour day nma

interfere Wth dssiratle experirertaticn W1Uth conbinations O

| onger days and sherter wesks, which is ir fact new <c¢ccvrring,
The majority IS alsc IN doutt whether the secticn has had_enou%h
positivs practical effect cver the many years it has been in the
Constituticn tc justify its «cenviruance. Hcth the Legislative
Council zregcrt of 1968 and tht Constituticaal sevisicn Ccrmissicn
sutcempittses repcrt cf 1969 reccmmended its dsleticn., While We
are cognizant cf the ippcrtance attached tc the section Lty sone
citizerns, and while w2 weulg not be adverse tc retaining 1t if
the prcilems inherent i it cculd be solved, W ncw believe that
wisden dictates freeing the legislature to deal wWith the issue.

_ Wth +the removal of secticps twe, three and feur, sec+ticn
five is clearly unrecz<sary.

Section Z, KERIT SYSTEM, 1The Legislative issembly

shall estabtlish a systen under Which the gzrit gprin-
cipal Will gevern the eeplcyrment cf perscns hy  the
state.

FAJCHITY CCENMENTIS

The committee ©believes that Efficient gcvercnent requires
adoption by the legislature cf a nmerit system Since 1%z1 +the
| egislature has attenpted, and failed, tc rprcvide such a system
It is the ccrmittes's purpose, 1IN reccorending adcpticn ¢f Lele-
gate Frcpwsal 144, tc enccurage the l=gislaturs tc get ¢rp with
the 4ct.

MINGRITY CCEMERIS

This wculd be a new cerstituticpal grcvisicn., The niccrity
believes that insufficient time was devected to this sutject by
the ccsmitrtee, and the evidence intrcduced tec fragmentary and
inconclusive tc warrant the inclucicn c¢f this article in the Ccp-
stitution. W telieve the matter IS primarily legislative and we
wish tC repzrt that a senate subcommttee ncw has this nmatter
under consideraticr.
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MAJCRITY ERCPCSAL

BE IT prcroser EY 18t PUBLIC HERLTH, WELFAFE, IAECF ANL INCUSTRY
CCHMITTEER:

That there ke a new article cc Instituticnc and Assistance
to read as fellous:

ARTI CLE __
INSTITUTICKS AKC ASSI STANCE

Secticnp 1. INSTITUTIICNS. Such ipstituticns as the public
gced may require shall be established and suprcrted by the state
as may be prescribed by |aw

Section 2. ASSISTANCE, It shall ke the duty cf the Legis-—
| ativa Assembly tC provide econceic assistance and social and
rehabilitative services as may ke necessary fcr those iphakitants
who, by reason cf age, infirmties or misfcrtune may have need
for the aid cf =socciety.

i . el . At S . .

Chairman

/54 _ds Ko _Hard

. ——rr W - . Sy v -

Vice Chairnar

s/ Jdcserh H. Mcglarvel Z5/_RB. _H., Swanberg

T i . e i . S T e v S

£S¢_Ls _As_Scanlin_____ Z5¢_Edith Van_Buskirk
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COMNMENTS CN MAJOEITY FRCECSAI
ARTICIE X INKSTIITUTICKS ANL ASSI STANCE

Secticn 1. INSTITUTICKS. Such icstituticns as tte
public gccd wmay require shall ts estatlished and sup-
rorted by the state as may be prescrited by law.

CCHMERTIS

The socticn as anended delstes spscific mernticn cf cseveral
institutions setfcrth in the existing secticn. It was the feel -
ing cf the ccmmittee that no special purpcse is served Lky the
specific manticn c¢f  these instituticnse in as much as a g¢éneral
delegaticn ¢f authcrity should be sufficient.

Secticn 2. ASSISTANCE. It shall Ete the duty cf the
iz2gislative assenbly tc prcvide ccenemic assistance ard
sccial and rehabilitative services as may be necessary
fcr thoge inhabitants who, by reason cf age, infirpi-
ties or gisfcrtune g@ay have mneed fcr  the aid cf
scciety.

CCKEENTS

Th= original ssction placed the turden cf taxaticn upcr the
several ccunties cf the state tc prcvide by tax levy for their
I ndigents. Tha proposed gsection changezs this tc rrovide that the
lzgislativs assesbly shall decide where this tax burdan shoul d
rest, counties as at pressant or a state wide |l evy, ¢r scme cecmbi-
naticn thereof. The testinony taken on this matter showed corclu-
sively that welfare recipiernts tené tc ccngregate in the |arger
cities cf our state, partly because cf Ltetter jcb c¢ppcrturities,
and partly because of Letter welfare facilities. It was shown
that the welfare recipients frecm the sgaller ccunties tend tc

gather in 5reat Falls, Anaccnda, Butte, Mssoula, Billings, etc.,
inposing a disprcpcrtionate purder cc the taxpayers of these
counti es. The proposed section weculd allcw the legislature to

place this burdan cn a stat2 wide basis if it ec chcse and thus
correct this inequity. your ccpmittee considered the pessibility
of providing that it would Ee "the duty cf the State to provide
eccncmic assistance . , . . ", but YE believed that this wculd be
equally as restrictive as the existing secticn and Lelieve the
matter should te on2 for legislative discretion
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MINCEITY PBRCECSAL

BE |IT ErcrosEf EY THE PUBLIC HEALTH, WELFARE, LABOR AKLC INDUSTEKY
CCMMITTEE:

That there be a new Article ep kRequlaticn cf  Fuklic UWili-
ties tc read as folll ows:

ARTICLE

REGULATICK CF EUEIIC UTILITIES

Section 1. PUELYIC UTILITIES CCMMISSICNER. A public utili-
ties ccmm ssioner shall be apgcinted by the gcvernor, and con-
firmed by the legislature (Senate) after public hearings, fcr a
term cf four years which shall ccinpcide With the gc¢verncz's term
of office. A vacancy shall be filled fcr the remainder cf the
unexpired termin the same manner. The gcvsrncr nmay at any time
renove the conmissioner fcr any cause deemed ty hin sufficient.
after such public hearing as may be provided by |aw

Section 2. PCWERS CF CCMMISSICNER, The ccemmissicner shall
have such jurisdiction and such legislative, executive and judi-
cial powers as are ccnfexred upcn hir by the legislature and this
Constitution, which are cognate and germane to the regulaticn cf
public utilities as defined by Ilaw In the exercise of such
powars, c¢n2 cf which shall ke tke deterninaticn cf rates and
tariffs cf the utilities over which he may ke given jurisdicticn,
the ccnm ssioner shall nct be required in censidering evidence
presented before him tc ~consider any particular theories cr
met hods for determining such rates and tariffs, and such rates
and tariffs shall be just and reascnakle, The ccnmissicoer shall
determine the weight and <creditility cf ary evidence that is
i ntroduced. The manner and scope of review, if any, of the com—
mssioner's actions in a ccurt of reccrd shall be gprevided by
| aw.

Secticn 3. IMBARTIALITY OF STAFF. In the determinaticn oOf
rates and tariffs the copmissicper shall te provided uith staff
personnel and help in such deterninaticn, and reccmpendations of
the staff shall be regarded as inpartial as cpgcsed tc the parti-
ality of the applicarct cr the preotestant.

Section 4. DUTY TO FREERESENT <CUSTCMERS. The conmissioner
shall represent the customers cf any public utility and the
public generally in all ccntrovfrsies respecting rates, valua-
tions, service and all matters cver which he nmay be given juris—
dictico and he shall nake use of the jurisdicticn and pcuers of
his office to prectect such custcmers, and the public generally,
frem unjust and wunreascnable exactions and practices and to
obtain for them adequate service at just and reasonable rates.
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Section 5. pIvisicy OF GEBEGULATCEY PCWIR FPRCHIEITED. Nc
pcwer to regulate any public utility in respect of rates,
tariffs, sarvice, finance, Or any gther aspect whatscever cf  the
manageumsnt and cperaticp Cf such entarprises as wmay ke necessary
or ancillary to the regulation cf rates and taritfs +tterect,
shall be conferred c¢n any cther official <¢r agency hut separate
divisicns under the c¢emsissicner, ccrrespcnding tC separate regu-
lat=d industries ¢r industry grcugs, MAY te rrescriked ky | aw

. ——— ———— A —————

25/ J¢serh_McCervel
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CCHMENTS ON MINGFITY ERCECSAI
REGULATICN OF FOUBLIC GTILITIES

Cecticn 1. FUBIIC 9UTILITIES CCHMHISSICEEF. A pukblic
utilities cczeissicner shall be appcintezd by the gever—
nor, ard confirmed ky the legislature (Senate) after
rublic hearings, fcr a term of fcur years which shall
¢cincide W th the gecverncr's termcf c¢ffice. A vacancy
shall be filled for the remainder of +the unexpired term
in the same nmanner. 1ke gcverncr nay at any tine renove
the commissicner for any cause ¢édceped by him  suffi-
cient, after such public hearing as may be grcvided by
law.

MINCEITY CCHMEINIS

Section 1 replaces the existing statutcry three-man elected
Railrced and Public Service Ccnmssicn uith a single appointed
commisslenar, The proposed reformis wmecdelled cr the system used
since 1¢32 in the state of Cregcn uith generally reccgnized
success from the standpcint of bpeth regulated ccmpanies and the
public. It is also influenced by the findings and reconmendations
of the Fresident®s Advisory Ccuncil On Executive Organizaticn
(the ™ash Ccuncil") released by President N xon on February 11,
1971. The nenbers of that Ccuncil were Boy 1. Ash, President cf
Littcn Industries; George F. Baker, fcrmer Bean cf the Harvard
University Graduate Schccl cf Business Adninistraticn; John &g,
Connal Iy, presently Secretary of +the Treasury; Frederick R
Kappel, former Chairman of the bcard cf TLirectors of AT&T;
Richard #, Faget, President of <Cresag, McCcrpick and Paget,

Inc., a managenent consulting firm and Walter N fhayer, Presi-
dent of Wiitney Compunicaticn Ccrpcraticn. {¢r. Baker did not
participate in the study and Er. Kappel dissented frce its nmajor
reconmendat i ons) . The Ccuncil studied the Gvil Aeronautics
Boar d, the Federal Communications ccrpissicn, the Federal #ari-
tine Ccmmissicn, the Federal frower Cormissicn, the Federal Trade
Conmi ssi on, the Interstate Commerce ccprissicr, and the Securi-
ties and Exchange Comi ssi cn. The Counci | recchomended

restructuring and conbining the seven agencies intc¢ five, fcur cf
which would be headed by single ccnmssicners. The latter recom
nmendati on was based on the finding that single admnistrators
wculd enable the agencies to attract and retain highly qualified
perscnnel and increase accountability to keth the President and
Congress and enhance the efficiency of adsinistraticn.

In most states, as in Ecntana, the multi-memter regulatory
compmIissicns, whether appcinted or elected, have proven ineffec-
tive at best. The attespt tc Minsulate" regulation from vpoli-
tics" has resulted in freeing the regulators from acccuntability
to the public whecse interest they are charged with protecting,
but it has not "ipnsulated® them from overwhelmng rressures £from
the powerful corporations whose rates and service they supposedly
supervise. In fact, it is axicrmatic amcng professional students
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of utility regulaticn <that the ‘“regulatcrs® have 1leng sincs
becone the "regulated."

The mnority of this ccmmittee IS ccnvicced, after hearing
testiwcny frem highly placed officials and ccursel cf algpest all
of the impcrtant "regulated" morcpclies in Mcotana, that their
custcmers would ke as well cff, as they are ncu, if regulaticn
were t0 be akolished altcgether. We are persuaded that the exist—
icy regulatory process is but an elaborate shar-battis, @ sort Of
Rcman Dbread-and-circus ganme in which the wmoncpcliies get the bread
and the consuner ays for the circus. The upshot of the whole
sorry spectacls 1S tﬁat the ccrperaticns secure the inprimatur cf
the state for rates no higher than they wcula have set entirely
on their oun initiative. In dreary near-unanimty. wtnesses fcr
the rcnopclies agreed that in the rrocedures, regulaticns, Struc-
ture, method of sslecticn, and the law under wkich the Ecntana
ccrmssicn came into asxisterce and cperates, "all IS fcr the test
in the best of geossibie ucrlds. * They admt one exception to the
rule : they agree it would be better if the taxpayers weculd ante
up nore noney for a larger ccerissicn staff, sc their rate appli-
caticns coul d be approvedwith 1szc¢ del ay.

The mnority is convinced that the scrtana rate—payer will
never get fair treatment under the  rresept  multi-nmenber
el ect ed-conm ssion  system because it is literally imppcssitle for
the election process to attract and select more than an occa-
sicnal gualified, conpet ent and dedicated ccrmissicner., The
el ectcrate sinmply dces nct have the cpperturity tc acquaint
itself with the gqualificaticns cf the commission candidate
running as one among a crewd Of candidates fcr various and sundry
state, city, and county offices. The result is that nct only dces
the average voter know little ¢r nething cf the ccmeissioners?
qual i fications, but also =nct cne in ten thousand even kncu the
conmissicners' names. The nminority believes mnew is the tinme to
put an end to this disgraceful charade,

At tha sanme tine, the mincrity was rersuaded by the testi-
mony (and perhaps ky cther recent events) %hat it would be unw se
not tc give the conmmssioner a substantial measure cf irdepend-
ence Of the governor. In this respect, our prcposal is also
modelled on the Cregon experience, but we have added” tte require-
ment cf legislative ccnfirsaticr.

We believe there is a clear pcvenent toward greater account-
ability cf regulatery agencies tc the pecple tkrcugh the chief
execut i ve, and toward focusing atterticn and responsibility on
one mn. We believe rontana should be a leader in this mcvement,

Secticn 2. PCWEES CF CCMMISSICHWER. The conm ssicrer
shall have such jurisdicticr and such legislative,
executive and judicial powers as are ccnferred upce him
by the legislature and this Censtituticn, which are
cognate and germane to the regulaticn Of gpublic utili-
ties as defined by law. In the exercise cf such powers,
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anz Oof which shall te the éeterminaticr cf rates and
tariffs of the utilities cver Which he gay be given
jurisdiction, the ccmmissicner shall nct ke required in
censidering  the evidence presented tsfere hir tC cen-
sider any particular thecries cr methcds fCr dstermin-
ing such rates and tariffs, and such rates and tariffs
shall be just and recascnable, 1The ccmmissioner _shall
determne the weight and credibility cf any evidence
that IS intrcduced., The manner and scope cf review, if
any. of the conmissioner's actions in a ccurt of reccrd
shall te provided by Iaw.

COHMMENIS

The history of regulatcry law iS tce lengthy and ccaplex tc
be set forth adequately in any sgace less than a l|large book. W
can cply say here that xontana utility regulaticp has nuddled
along under th= burden cf law lateled gksclete by the United
States Supreme Ccenrt nore than a generaticn  ago. The | eading
Montana case, Torartd Piver kower Co. v. Publi€ Service Coppis-
sigcn (109 #ont., 521; 19uC) was an accurate statement of the law
as enunciated ty the US.  Suprene Ccurtup ustilthat time. But
only two years later that Court handed dcvn the first cf a series
of decisions (generally kncvn as the Natural Gas Cases) in Natu-
ral__Gas__Pipelipe_C0. v. Federal Power Cgmmissicn (315 U S 575;
1942) WHhiCh Tavcluticnized regulatcry Taw as initerpreted by that
court. See also ,_Heope Natrwal...Gas.. Co, (320 ULk, 591; 1944).
dany other state supreme ccurts follcwed thé lead cf the federal
ccurt, as did, for example, the Wah Suprene c¢curt iNn Utah_Power
and_light Ce. _v. Fublic Sarvice Ccppissicn (107 Utah 155; 194“%»
and freed tTheir sfate regulatory bcdies frcm the shackles cf the
arcans "fair wvalue® cule. The #cntana Suprene Court chese, in
State, ex rel Oson y, Public Service cemgissicn (131 ront, 272:
1957), to keep ‘the ficntana ccmmissicn inthe dark ages cf regul a-
tory law, and testinobny before this ccmrittee Was virtually
unanimcus that the rontana commssion is in fact hound to the
fair wvalus rule until the law is changed by the Supreme Court,

the legislature, or this Cenventicn, ¢. Janmes V. Bettenly,

i ——

"riair Value' tzst In rcntara Public ility Rate Regulaticns,™
22Mont. L, Rav., 65; Fall, 196¢). It is the &=mircrityts belief
that the T1rst two are nct likely to act. It is the mnority's
belief that this Convention should act -- for the gectple.

The specific larguags Cf rpropesed sfcticn 2 is designed to
free the conm ssioner "to exercise his best judgnent, to weigh the
evi dence subject to no court-inposed thecries, save c¢nly that the
result be just and reascnakle" — the standard inposed by the
U.S. Suprene urt, to which he would te held ty the court in any
case. Ctherwise, the secticn rreserves the legislature's full
discreticnary power tc define the commissicrer's powers and
urisdiction,” and to define the neaning of wpyklic utility." The
ast two sentences of secticn twc are designed to prevent the
courts from substituting their judgment fcr the ccamissicnerts
so long as they find the result of his deliberations wjust an
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reascnable® and arrived at in a manner nct ccrtrary tc gprccedural
due process of law; and tc enpower the |legislature to restrict
j udi ci al review of the cogpmpissicnerts actions, if it sc checses.

Section 3. I¥PARTIALITY CF sSTAFF. In the dstermina-
+icn of rates and tariffs the ccmm ssicner shall he
prcvided Wwth staff personnel and help in such determ -
nation, and reconnfndaticns cf the staff shal | be
regarded as inpartial as oppcsed tc the partiality cf
the applicart cr the protestant.

CCHEENTS

Withcut a staff adequate in nunbers and capability no
regul atory agency can hope tc be cffective. On this everycne is
agreed. The staff should be independent and inpartial, character-
istics which shculd be {(must be) insured by a merit system Their
oork and their reacommendaticns must ke the foundation, the sine
gua_ _uen , cf capable «regulaticn, and they shculd be given the
standing or inpartial experts.

Section 4., DUTY TO EEERESEKT CUSTCHMERS. The commis-
sicrer shall represent the custcrmers cf any putlic
utility and the public generally in all ccntroversies
respecting rates, valuaticns, service and all matters
over which he may be given jurisdiction and he shall
make use of the jurisdiction and pecwers cf his cffice
to protect such custcmers, and the public generally,
from wunjust and unreascnatle exacticns and practices
and to cbtain for them adeguate service at just and
reasonabl e rates.

CCHMMENTS

Secticn # sets forth the trasic philcsciphy cf regulaticn.
Public utilities are regulated because they are nonopolies unreg-
ulated by a free conpetitive market. Wthout stringent regula-
tion, the consuner is defenseless against explcitation by nonop-
oly gcwer, Regulaticn iS necessary on the cuystcmerts behalf. It
goes vithcut saying that it is alsc in the ccnsuser's interest
that the utility conpany ke allcwed rates sufficient to insure
adequat e service.

Sfcticn 5. DIVISION OF REGULATORY ECWEE EFRCHIBITEEL.
No rower to regulate any public utility in respect of
rates, tariffs, service, finance, or any other aspect
what soever of the managenent and cperaticn cf such
enterprises as may be necessary c¢r ancillary tc the
regulation cf rates and tariffs therecf, shall be con-
ferred cn any other official or agency, but separate
divisions under the ccnm ssicner, correspcnding tc sep-
arate regulated industries or industry grecups, may be
prescrited ty law
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CCHMMENIS

1he purpose of this secticn is tC maintair the principle cf
concentration of respcrnsibility in the irterest Cf prcroting
acccontability, whi | e permtting flexibility in
compartmentalizing the staff divisicns alcng logical “economc
di vi di sg-11i nes.

* * 4

MINCRITY GENERAL CCHMENTS

Ir the view of the mnority, the fcregcipg greposal meets
all the criteria cf subject matter suitable fcr inclusien in cur
Constitution. Admttedly, it is alsc statutcry in several senses':
(1) the present systen was estatlished by law ip 1913; (2)  what
is scught tO be acccrplished b?: this prcpcsal could be accom
plished by statute; (3) part cf the fprcpcsal is nodeled on the
cregcn Statute. On the cther hand, the wcrtana |egislature has
refused to act despite the rpleas Of ‘Lteleaguered rate-payers,
sessicn after session after sessicr, Ard always for the sane
reascn: the pewer of the monopecliest lobby, which, with unlim
ited funds provided by the rate-payzrs and the best hired |egal
and public rel ati ons mnds, has rigden rcuyhshcd cver the |egis-
| ature. They have played the legislature like a nmaster organi st
pl ays his instrunent. They krncw where all the stcps are |ocated
and they know hcw tc pull them Fcr them the stakes are high.
For the consumers they are equally high but =spread anong 8¢¢,C00
uncrgarnized tpzcrle,

This subject 1S important tc this state -~ both econcoically
and politically. It is a subject of enduring character. The
alternative means to deal with it are net tc te trusted. It is,
therefore, a Ccnstituticcal issue. ke represent the rpecple. Let
us act_for the reopile. -

e = S =~
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COMMENTS CN BINCEITY PECECSAL
REGULATICN OF PURIIC UTILITIES
AETICLE ---
REGULATION ¢f PUELIC GTIILITIES

Secticn 1. PUBLIC UTILITIES COMMISSIONER. A public
utilities commssioner shall te appcintsd by the gcver-
nor, and ccnfirmad by the |legislature (Senate) after
public hearings, for a term cf four years which shall
ccincide with the governor's term cf cffice. A vacancy
shall be filled for the remainder cf the unexpired term
in the sane manner. The governcr may at any tine regcve
the conmissioner fcr any cause deemed fy him suffi-
cient, after such public hearing as may te prcvided Ly
law.

Section 2. PONERS CF CCHMISSIC¥ER. The conm ssioner
shall have such jurisdiction and such legislative,
executive and judicial powers as are conferred upcn him
by the legislature and this Ccnstituticon, which are
cognate and germane to the regqulaticre cf public utili-
ties as defined by law, In the exercise of such powers,
one of which shall be the determnation of rates ard
tariffs of the utilities cver which he nay be given
jurisdiction, the conm ssioner shall nct be required in
considering evidence presented before hin to consider
any particular theories or methcds fcr determning such
rates and tariffs, and such rates and tariffs shall be
just and reasonable. The commissicner shall determ ne
the right and credibility cf any evidence that is
i ntroduced. The manner and sccpe of review, if any, cf
the ccprissioner's actions ir a ccurt of record shall
be provided by |aw

Secticn 3. | MPARTI ALITY OF STAFF. In the determ na-
tion of rates and tariffs the ccmmicsicner shall be
provided with staff personnel and help in such determ -
nation, and recomrendations of the staff shall be
regarded as inpartial as cpgecsed to the partiality cf
the applicant or +he protestant.

Section 4. puTY T¢ REPRESENT Cu0STCMEERS. The commis-
sioner shall represent the ~customers Cf any public
utility and the public generally in all controversies
respecting rates, val uati on, service and all matters
over which he may be given jurisdiction and he shall
make use O the jurisdiction and powers of his cffice
t¢ protect such custoners, and the public generally,
frem unjust and unreasonakle exacticns and practices
and to obtain for them adequate service at just ard
reasonabl e rates.
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Secticn 5. DIVISIcY OF REGULATORY PCWER PRCHIBITEL.
No powar tc regulate any public utility in respect of
rates, tariffs, service, finance, or any cther aspect
what soever of the nmanagenent and cgeraticn cf  such
enterprises as nmay be necessary cr ancillary tc the
regulation of rates and tariffs tberecf. shall te corn-
ferred on any other official or agency, but separate
divisions under the c¢ompissicner, ccrrespending tCc segp-
arate regulated industries cr industry grcups, my te
prescrited Ly |aw

KBICRITY CCMEENTIS

The mpjority wishes to express the reascning behind their
rejecticn of the Article on Public Uility Regulaticn. The fol-

| om ng are significant reascng, amcng cthers, which commtted the
mpjority to their pesiticn:

fablic___Utiliti=s. Ycur ccamittee ccnsidered volumnicus
testimony ON Delegats Prgrceal 76 whichk wculd rrovide a Ccerstitu-
ticnal Article for the regulaticn cf rpublic utilities. The major-
ity cf this conmttee ycted that this prcpecsal te nct adcrted fer

the fcllcwing reascns:

1. That the matter contained therein is primrily legis-
lative ir nature.

¢« That the est abl i shment of a single c¢cmmissicrer
appointed by the Gcverncr was, it aty event, experinmental in
nature: there has Lteen only tw states in the ccuntry whc have
used this system and while it mght have some desirable features,
the Constitution is no place for such an inncvative prcopesal and
one Which regresents such a radical departure frcm cur present
elected three-man ccraission.

3. The majority feels that little evidence was presented
before the commttee that indicates the present system cf utility
regul ation is nct werking satisfactorily. |t IS rerhaps
understaffed, but this is a legislative problem



Public #zalth, Welfare, Labor and Irdustry CcmRpittee 685

A ey e Sl i i T i . T . A . T T AR Ny B NP - T

—— . — - ———

MINCRITY ERCECSAL

BE IT PRCPOSED EY 1HE PUBLIC HEALITH, WELFARE, IABCR ANC INLCUSTRY
CCHMITTEE:

There shall be 3 new Constituticnal secticn tc read as fol-
| ows:

Section ___. Any ccunty or nunicipal subdivision of
the state has the power and authority tc establish public
corporations fcr-the muintenance and gperaticn of utilities,
subject to regulaticns prescrited by law,

Z5/_Edith Van_ FEuski

-
oy
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CCHMENTS CN MINCEITY FRCPCSAL
CELEGATE FBCECSAL #121

Sfcticn ___. PURLIC UDIILITY CCEECFATICNS, Any county
cr municipal “subdivisicn cf the state has the power and
authority tc establish public ~ccrpcraticns fox the
mai ntenance acd cperaticn cf utilities, subject to
requlaticns prescribed by |aw.

FINCEITY CCHMERTS

The mincrity believes that the recple shculd have the right
tc cheose the type of utility, gutlicly or privately cwned, frcm
which they will c¢ttain the necessary services commonly called
utilities. As Sanatcr Metcalf pcinted cut in his testiwmcny Lefore
this committ2e, "Montana is the only mainland state withcut a
single nunicipal electric systez.®™ This right is especially

important in cur state, where consumer prctecticn against unrea-
sonabl e and unjust exacticms cf privately-owned mcncpely utility
ccrpcraticns is totally inadequate and where the |egislature has

historically displayed no dispcsiticn tc improve it.
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CCHMHENTS CN MINOEITY PROECSAL
DELEGATE EFCECSAL #1271

Secticn ___.  PUBLIC §1ILITY CCRPCRATICNS, Any county
of municipal subdivisicn cf the state has the pcwer and
authority tc establish public ccrpecraticns for the
mai ntenance and cperaticn of utilities, subject to
regulaticns prescrited ty law,

MAJCKITY CCMMENTIS

The majority wishes to justify its rzjecticn of Delegate
Proposal #121:

1. The proposal is primarily |egislative.

2. The Legislative Assenbly currently gcssesses, rithin its
plenary powers, the right to create such ccrrorations withcut
Constitutional gpermission.

_ 3. The proposal would create authc_:r.i_tgr fcr public wutility
districts, in the opinion of the majority, a matter which has

been repeatedly considered and rejected by the legislature on
RUDELCUS CCCAasSLCns,
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MINCEITY ERCECSAL
3F |2 PROPCSELD BY THE PUBLIC HEALTE, WELFARE, IABLE ANC INDUSTRY
COMMITTIEE:

ol That there be a new section in tte Labcr Article t¢c read as
ol | ows:

ARTICLE ---
LABOR
Secticn __ .+ RIGHT CF QRGANIZATICN ANC CCILECTIVE
BARGAI NING. Enployees in private or public empleyment shal
have the right tc self-organization, tc form join, or
assi st labor organizaticns, tc bargain collectively through
r=pres=ntatives of their ewn chccesing, and tc engage In

other ccncerted activities for the gfurpeseO f  cecllective
bargaining or c¢ther nmutual aid and pretscticn,.

A e o i PP S . AR o S = i . -
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coMmENTIS ON M NCRI TY ERCECSAL

CCLLECTIVE EAFCGAINING

Secticn __.. RIGHT c¢rF creanizatics ANC COLLECTIVE
BARGAINING. Employees IN private gcr cgublic emglcfyment
shal | have thz right tc s=z1lf-crganization, tc fcro,

join, or assist iakbor organizaticcs, tc bargain collec-
tively thrcugh representatives ct th=ir cwn chccsing,
and to engage in cther ccncerted activities fcr the
purpcse of collective targainirg ¢r <¢ther nutual aid
and prctecticn.

MINCRITY CCHMHENIS

This propcsal i s taken verbatim fzcm sscticn seven of the
Naticnal Labor Relations Act except fcr the additicr cf ®"in pri-
vate or public emglcyment.® Its intent is tc yive Constitutional
recognition to the rights first acccrd=d4 enployees ccvered bty the
NLRA in 1935 and tc sxtend tkesx tc all emglcyees, including
public =gglcyees. It does nc nore than ceonfer the dignity cf Cen-
stituticnal raccgnition upcn the lcng since well protected rights
of most private enployees. It dcse, however, =zxtend to public
erplcyess a clarification cf their right tc crganizaticn and col -
lective bargaining (cf. Bepsgp v, Scheel District _#1__of _Silver
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Bow__Coc. 136 Mont. 77, Zderick v, silvar Ecw Cg, 154 Mont. “118:
1969.) Cn the cother hand, if dces nct estatlish a right tc strike
nor in any manner restrict the gecwer cf the legislature to regu-
late ccllective bargaining uithin the area nct preenpted ty fed-
eral law. to regulate cr grchibit the use of the strike cr cther
aspects of the process cf collective targaining, cr tc regulate

the internal affairs of uypicans.

The legislature is not mandated to inplenment the stated
rights, although its power to do s¢ is unrestricted. AS respects
public enployees. particularly. the legislature is given no man-
date, althcugh it is intended that the rights established uculd
of necessity be reccgnized in any legislaticn prcviding for a
"merit® or "civil service®™ system fcr state employees.

The mmnority believes that it is time tc give the right cf
organi zation and ccllective bargaining the Ccnstituticral stand-
ing eventually accorded every basic right cf free nen. The his-
tory of Constitution-making is that rights are accorded Constitu—
ticnal status after 1lcng decades c¢r centuries of struggle,
through which they have been largely wen in law and in fact. The

rights recognized by the Pounding Fathers in g¢cur Federal E Il of
Rights had already been won by countless brave and dedicated nen,
who for centuries freely gave their liberty, their lives, and

their prop=srty tc secure them The Ccpstituticn nerely reflected
the success cf that |ong struggle.

The same lcng struggle, extending in America cver a
century-and-a-half, was hecessary tc secure the right to fcrre
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unions free from the repression cf government ard the ccexcicn of
poserful and ruthl ess agglcmeraticns cf private capital. The sane
unsel fish sacrifice of Iliberty, life, and preperty ty brave and
dedicated nen cccurred, As the never-ending battle tc keep and
strengthen the civil rights and litertiss of a free pecple gces
on unabated two centuries after our Fill cf Rights was conceived,
so will the striving to bring into employer—enrlcyes relaticps in
all sectors of the ececncmy the princigles cf fair Flay, ccunter-
vailing power, and mpjority rule thkat have been recognized ic |aw
and fact for nearly two generaticns. Eut n¢w is the tine, t hough
the contest to create and preserve thcse rights will be unending,
t0 elevate them in general princigple, tc the dignity cf Ccnsti-
tuticcal 1aw,
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commrEnis GN HinctiiTy FRCFCSA

CCITECTIVE BREGATRING

Section ___. ®icHT CF CORGAKIZATICK AKL COLLECTIVE
BARGAINING, Employees ir private or gutlic emplcyment
shall have the right to self-organizaticr, tc form,

jcin, or assist lakcr crganizaticcs, tc kargainccllec~
tively through representatives cf their cwn chccsirg,
and to engage in other «ccncerted activities for the
rurgese of collective bargaining or cther mutual aid
and protection.

MAJCEITY CCEMENTS

The mjority w shes tc exgress its Jjustificaticns for
rejecting the collective bargaining secticn:

1. The issue is legislative and nct the ccrcern cf the Ccp-
stitutional Corvecticn.

2. The right to crganrize for bargaining purposes nmay in
fact ccnaotate the right tc strike (especially withir the puklic
sector), and this nay be undesirable ir many circunstances.

3. The right of —tpublic emwployees tO ccllectively targain
woul d be an aspect cf any nmerit systex established. We telieve
that both are legislative matters and should be considered only
by the Legislature.
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MINCRITY EACPCSAL

BE IT PROPCSED BY THE PUBLIC HEALTH, ®ELFARE, LAECR ARC IKDUSTERY
COMEITTEE:

That the follcwirg section Dbe subnitted by the Ccnstitu-
ticnal Cenvention for a separate wvcte cf the pecple as a section
to be added tc the Lakter Article if apprcved by the vete cf the

peopl e:

ARTI CLE
LABOR
Section ___. EMELCYMENT RIGHTS, The right cf rperscns
tc work shall nct be denied c¢r abridged on aCCOUTtbCf
abor

menbership or ncomemtership in any [labor union or
organi zation. The right cf emplcyees, by and tbrougb a lakcr

crgani zaticn. tc bargain ccllectively shall not be denied or
abridged. Public enployees shall nrct have the right to

strike.
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COMENTS CN BINOEITY FRCFCSAI
FUEICYKENT FIGHTES

BE IT PACPCSED BY THE PUBLIC REALTE, WELFARE, |ABCR AND | NDUSTRY
COW TTEE:

that the fellewing sfcticn te subritted by the Censtituticnal
Convention fcr a serarate ycte cf the pecple as a gectien tC ke
added tc the Laktcr Article if agpprcved by the 9cte cf the people:

Secticn 1. EMPLCYMENT RIGHTS, The right of perscens
tc work shall nct be denied Cr atridgec cn acccunt cf
renbership ¢r nonmempkerskip ir ary laccr unicn or |ater
cryani zation. The right of emplcyess, by and thrcugh a
| abor crganizaticn, tc bargain ccllectively shall nct
be denied or abridged. Fublic emplcyees Shall nct have
the right tc strike.

MNORITY CCEMENRTS

The thrust of the prcgesal is tucfold: (a) it insures that
the fundanental neans by which a gan supports hinmself and  his
farily wll nct bs subject to mandatcry financial support cf an
association in which he may exhibit nc interest, and, (ky it
provides all enployees the right tc ccliectively kargair, Subject
tc the denial cf the right tc strike for the public enployee.

It is the irtert that the ©precpcsal te submitted tc the
pecple fcr a separate vote, either tc accept or reject. The pro-
posal WII| prcvide the populace the right tc wycte cn a nost crit-
i cal guestion, a guesticn which the legislature has failed tine
and again to act upcn and which has exhibited profound histcrical
significance in Montana.

W currently experience ccmpulscry unicnisa in Mcntapa., The
| aborer seeks enployment in a unicn shop where the wunice sheg
contract prevails. If he objects tc financial support O the
unicn, he is denied his right tc wecrk in that sheop. Cr, if the
workers vote to adcpt a unicn shcp contract where cne grevicusly
did not exist, the majecrity of thcse ucrkers abrogate the basic
right cf th2 mincrity worker to provide fcr his famly if be
refuses to financially support the union. This right shcgld not
be subject tc the whims of the mgjority, just as the right tc

vote is not subject to disenfranchisenent, if the nmgjority so
votes. Justice Ccuglas states:

“The right tc wcrk | had assumed was the mcst Frecicus
liberty that nman possesses. #an has indeed as nmuch a
right tc ucrk as he has to live, tc be free, tc cun
Property. It does men little gocd to stay alive and
ree and propertied if they cannct ucrk. T¢ werk means
to eat. It also nmeans to |ive. (347 U.S. 442.)"
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If w= grant the right tc nen tc voluntarily asscciate Wth
thecse they icdepsndently enjcy, witheut financial sanctions, swue
are aggprocaching CUr responsikilities as nen. 7Tc insure that right
of association, tC insurs an individual's fresdcw cf ccrtract.
and tc insure the ccntinuancf cf ccupetitive fcrces within the
bargaining fprecc=zss, Wwe ought tc outlaw ccepulscry unicnism, The
passage of thz right tc¢ werk previsicn insures a viable union
that 1z responsive to its nenbers. Justice PRrandeis remarked:

"Tt is nct true that the success of a lakecr unicn nmeans
a psrfect =mcrcpely. The unicn, in crder to attain cr
preserve for its menbers individual [|iberty, rust be
strong and stable. It need nct include every memker of
the trads. Inde=d it is desirable fcr kc¢tk the unicn
and the emplcyee that it shculd nct., 2bsclute power
| eads to excesses and weakness. . . a nucleus cf
unorganized labor will check the —cgrressicn ty the
unicn as unichs check the cppressicn by the empleyer.
(335 ug.s. 551"

Unicas in the long-run that increased prcfits be equated to
i ncreased wages. Eut if the twc are equated, the emplcyers are
forced to recoup their costs and raise prices. Inflaticn prec—
gresses and for it there is no gcvernmerntal remedy save the
devaluaticn cf the dcilar or credit ccnstricticn, which in itself
produces unenploynment. The wunicn wcrker ccntinues tc draw his
conpensation, but the n¢p-unicn ucrker has nc mcnopolistic union
to insure his right of continued enploynent, if he is allcwed to
work by the unicn ip the first flace.

There is no question that unicrs have and continue to serve

valuable furcticns; but, ii  there is cre lesscnto learn from
history, it is that no civilization can long endure that dcesn't
insure the dignity and rights cf the individual. Co the uricrne

in fact render such valuable social furcticrse that the **mgjority
will® cf the unicn is allowed to abrogate, under financial pen-
alty, a man's need for self esteem and self realizaticn? ke pri-
vate association has the right tc fcrce financial support of
itself upon an individual. If it is dcmne, it is mncthing but a
form of taxation without representation. Such taxation has often
been the cause for new constituticne, and surely the tine is ugcn

g,

The proposal fprecvides theright tc bargain ccllectively and

the limtation upon that right is the denial cf public emplcyees
right tc strike; it must be such tc insure that the law, civil
order, and the welfare of society are to berreserved, Likewise,

the right tc bargain collectively is anct the right tc Dbargain
away the rights of the minority subject to theclout of the
mpjority. Y=t, Mcntana Labor Law allows the unicn shepr to dc just
t hat.

This convention is a nmeans fcr grass rcot expression by the
peopl e. It is the mostresponsive political instrunment of the
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pcpulace for ysars past and tc ccme. If we¢ MsSs the cgpecrtunity
to rass this vital questicn tc thkes voters, we have passed the
oppertunity of a life time, We have surpassed the cpportunity tc
restore man's right cf self-determnation through emglcyment.

It is our duty to give the vecters cf Montana their right to
vote upcn this very vital questicn when WE can sc easily ard ecc-
ncmically do sc at this time.



ccumEn1s CN KINCEITY ERCECSAL
ELFLICYEENT BIGHIS

BE I T rrcposrt EY 1BE PUBLIC HEAITE, WEIFAEE, IDEQE 2NF  INLUSTRY
CCHMITTEE:

That the following section ke subritted by the Ccp-
stituticnal Ccrventicn fcr a =separate vcte of the
reople as a secticn to be added ¢ the Larcr Article if
approvad by the vete OF the rscple:

Secticn 1. INMPLCYMENT EKIGHTS. The right cf rperscns
tc work shall not ks denied c¢r akridged on acccurt Cf
menbership or ncnmembership ir ary laber unicn or |abor
crgani zaticn. The right of epplcyees, ky and thrcugh a
labor orgarizaticn, tC targain ccllectively shall nct
be denied or abridged. rutlic enployees shall pct have
the right tc strike.

BASORITY CCFEERTS

we observe the outset that the gprepesiticr pcrulazly
labelled "right tc work" establishes no such right. Its sole
practical effect is to grevent unicns and managenents frca agree-
ing to maks financial sugpert cf a union a conditien cf  c¢enting-—
ing amplcymant, Wa note alse t hat federal law (the
Labor - Managenent Relations Act of 1347) prchikits arrangenents
which requirs union nmenbership prier t¢ eunpleyrent {clcsed £hof)
and the interpretaticmns cf that act by the ccurts limt the obli-
gaticn that can be inposed cn any empleyee tc the requirenent
that he tender to the unicn, by whcse bargained contract with his
enpl oyer his working conditions are goverred, financial gupport
gn an equal basis with all cther erplcyees sc affected  (NLRE v.
Gener al botors Cc¢rp., 373 us. 734; 1963). Nc emplcyee can now
legally te required to actually -cin a wuricc in the sense cf
participating in its c¢rganizaticnal life. He does not have to
accept a unicn nmenbership card; he cannot he required tc submt
to an dinitiation ritual; he cannct be ccmpelled to attend meet—
ings, cr perform any c¢ther acts normally thcught cf as the
accompaninents Ct crgani zaticnal menbership. He is =igply
required, a certain tinme after he tececmes an enployee, tc ccp-
tribute to the financial supgcrt cf the crganizaticn which bar-
gains for him

Wiile it is undeniakle that the unicn security agreenent
which the mnority proposal seeks to «cutlaw, impcses scge
restraint on the akbsclute freedgnp c¢cf the individual, it 1is our
view that the restricticn IS in no essential respect different
frem the restrictions frequently imposed by majority rule in a
demccratic system particularly, and of necessity, by cecllective
lator agreenents. Such agreenents, ratified by nmmjority vote,
determine an enployee's wage rate; his hcurs cf work; the condi-
ticnr under which he is subject to disciplinary acticms, includ-
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ing discharge, by the enployer; his rights to a grievance proce-
dure and his access to arbitration: his rights, usually related
to his seniority date, Wth respect to laycffs, recall, pro-
ncticn, transfer, vacation, hclidays, pensions and a lengthy [ist
of cther ccnditions of enploynment. He may be required tc centrib-
ute from his earnings tc various "fringe benefit" plans, just as
he is required by law to contribute +¢ social security. fThat he
may al so bz required to ccntribute financially to the support cf
the unicn that negotiated all cf these c¢ther ccnditicns on his
behal f dces not strike wu as a significant and exceptional

restriction c¢n his fraedcam.

bnicn leaders and mcst mewkbers resist prchibiticre cf unicn
security agreements not c¢nly because they believe all these uho
benefit frem the union's %argaining effcrts should help pay fecer
them but also because they believe the real notive of the adve-
cates cf such prohibitions has wmcre tc dc with weakening unicns
than protecting workars. Unicnists are not alcre in this suspi-
ci on. AS one acadenic student cf ccllective bargaining has put
It:

"The Naticmnal Right to Recrk cCcemmittee and thcse whe
support such lagislation insist that theirs is a fight
fcr principle, that no man shculd have to pay to work.,
The fact that so many are unable tc see the same prir-
ciple when the applicant is black rather than nonurnicn,
as sell as other evidence, suggests that their gpcsiticr
my well be less one cf fprirciple and w#cres c¢ne cf
anti-unicnism This 1S nct tc deny anti-unicnism as a
legitimate position, but cnly to argue that it should
not be hidden."

(Robert Evans, Jr., Lept. cf Eccncnics,

Fassachusetts Institute of Techrclcgy,

- ————— ——— . 7. b " — . il T

Rov, 19€%, p. 168).

Much repetitious testinony was presented tc the ccpmittee ON
behal f cf the #incrity Proposal, but w#e find it renmarkable that
not a single individual, frcm anong the thousands supposedly dis-
advantaged by union secuyrity agreenents, came fcrward tC suppcrt
it.

For the above reascns, the wajecrity concludes that the
Hinority Prcposal is without merit and dces nct telcng in
Montana's Constituticn.
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Article XV.
Ccrpecraticns cther
than muricigpal
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Kcn-Mupicipal Cerporaticrs

Leleted

sec. 1, Gant cf Power

Szc. 1, Grant c¢f Ecwer

Sec. 3, Cumulative Voting
Celeted

Leleted

Eartially deleted and partially
replaced ky Sec. 7, lcng-

short kaul clause and Sc 2,
trotecticn fcr Citizenry
Delsted

Far*ially deleted and partially
replaced by Sec. 2, Prctecticn
for Ctizenry

sec. 5, Watered Stock Fro-
vi sicr

Teleted
Peleted

sec. €&, EHetrcsgective Law
Erohifiticn

Leleted
Leleted
Lelated
Deleted

Leleted
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sec. 19. LCeleted

sec. 23. Lelzted and partially re-
rlaced by Sec. 2, Prctecticn
fcr Citizenry

None cecnsupsr Prctfcticn and
Educaticn. secticn 2.
Article XVl
Laber Iaker
Sec. 1. Sec., 1.
sec. 2 Leleted
sec. 3 Leleted
Sec. 4., Lelsted
sec. 5 Leleted
Ncne ¥erit Systen
Article X

Instituticns and Assistance
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Sec. 1.

Sec. 5.
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APPENCI X C

WITNESSES HEIARD _EY CCMMITIERE

Name - affiliaticn - Residence - Sukject

1.

o

10.

11.

12.

13.

14.

15.

16.

Frank Murray - ¢ffice, Secretary cf State ~ Helena - Corpo-
raticns cther than FKunicigal.

Lecnard €, Larson - Ofice, Secretary cf State - Helena -
Corporaticns other than HMurpicipal,

Jchn ©Delanc - fFcentana Railroad Association = Mscoula =
Ccrporaticns other than mMurnicigpal.

J. W. HcDonald - Mocuntain Ball = Helepa =~ Cerpcraticns
ot her than Muni ci pal.

Lloyd Crippen - The Anaccnda Cc. -~ Butte = Ccrporaticams
cther than Minicipal.

P. L. MacDecnald - The2 Anaccnda Co. - Butte - Ccrpcraticns
cther than Minicipal.

Douglas M, Greenwced - Ioble, Ficotte & Lcble - Eelena -
Ccrporaticns other than Minicipal.

Recderick R Qudgnl = pontana State Pharnmaceutical Assccia-
tion - Helena -~ Ccrporaticns cthker than Municigpal.

Kennath W. Brown - Lept. Secretary cf State « Helena « Cor-
pcraticn cther than Minicipal.

Ross Gudgel - self « Helena = Constitutional Article XVIII =
Labcr.

Elten Hartz? « Anerican Federaticn cf County, State and

Muni ci pal Employees - Misscula - Constitutional Article
XVIT1, Labor.
Harry Billings - AFL-CIO - Helena - Article XVIIIl, Laker.

Ernie Post -~ #Montana State AFL-CIO - Helena - Article XVIII,
Labor.

James W. flurry . Montana State AFL-CIO -~ Helena ~ Ccnstitu-—
tional Article xvilil, Labor.

Hr. Sidney Smth - Conmissioner, Departgent cf Labcr and

| ndustry — Helena -~ Article XVIII, Labor.

Mr, Larry Hunt = Highuay Degt., Leccal 1199 of the American
Federation of State, Ccunty, and HMunicipal Esplcyees -
Fissoula - Article XVII1, Labcr.



17.

18,

19.

23.
21.
22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34

35.
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Fred FEarrett = Director, Erplcymert Security Ccemission -
Helena = Article XVIII, Latcr.

Ed Shcbat - Ccunty Ccnmissiccer, Cascade county = Great
Falls = Welfare.

724 Carkulls -~ #ontana Departnment cf Sccial and Fehabilita-
tion Services - Helena =~ Wl fare.

Wl liam gclarvel = sc1f - Helena - Wlfare

kess Gudgel - self « Helena ~ Wlfare

Kandy Hauf = Ccnstituticnal Conventicn Intern = gelf -
Bozeman - Welfare
c+ayz Ccldiron - Ccntana State LcwInccme Organizaticn =
Hel ena -~ Wl fare.

Trnest Steel - Public Service Ccrrissicn = Helena - Article
XV.

Bill Jchnscn - Director, Puklic Utilities Lept., Fublic Ser-
vice Cosmissicn - Helena -~ Article 3V,

Gecrge lackman - Commissionzr, Departnment of Agriculture =
Hel ena -~ Feal Estate Ccrm ssicn

Keith Ccibo = Lepartment of Revenue -~ Helena - Fcreign Cor-
poraticns,

Lucile Speer -~ Delegate « PFisscula = FPropcsal #71, Ferit
System.

Jean t#. acwman - Del egate - Billings « Frcprocal #71, HMerit
Systenm,

Mel Hartenson -~ Director, PFerit System Ccuncil -~ Helena =~
Froposal #7171, ¥erit System

Mr. Eltcn Hartze « Americar Federaticn of State, Cctnty 6
Yunicipal Emplcyees = Misscula - Propcsal #7171, Merit System

Henry Siderius -~ Delegate - Kalispell - Proposal #92, bar-
gaining rights for farners

Ernest Post - AFL-ClIO rirector of CCPE = Helena - Frcrcsal
71, Merit System

Steven F. coldiren - Montapna State LcwInccme Organization -
Hzlena « proposal #45,

Sister Prcvidencia - College cf Geat Falls « Geat Falls =
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36.

3?.

38.

39,

4C.

41,

b2,

45,

46,
47,
48,

4s,

5C,

51.

53.
su.
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Del egate Froposal #us,

JimRaniere - #elfare Rights Crgani zaticn - Great Falls -
Del egate Prcpcsal 445,

Malyn Aleson - Wlfare Right Cgarizaticn - Great Falls =
Lslegate Prcpcsal #45,

Coris Flesch = Welfare &kights Crganization -« Geat Falls -
Del egate Proposal #4=,

M nnie HKcReynclds - %elfare Rights Crganization - Geat
Falls - Delegate Propcsal 145.

Shirley Malkuck - Welfare Rights Orgamnizaticr - G eat Fal | s
- Del egate Prcpcsal #4E.

Irene Houle = Wlfare Rights Crganization - Geat Falls =
Del egate Prcpcsal @48,

Larry Juelfs ~ Delegate Invitaticn - Helena - Delegate Prec-—
Ecsal #45,

Jack R Carlscn - Mntana Chapter ¥aticnral Association of
Social Wrks - Helena - Delegate Prcrcsal #45.

Carcl Mitchell - Montana Commcn Cause- self = Helena - Dele-
gate Prcpcsal #45.

Frank R Sennette - Dept. cf Social Rehabilitation Services
- Hel ena = Del egate Ercposal #45,

Duane &. Welker - self - Hamiltcn - Del egate Prcpcsal #45,
Len Scanlin - Del egate - Billirgs - Del egate Proposal  #45,

Thomas E. Schneider - Executive tirectcr fcr #entana Public
Enpl oyees Associ ation - Helena - Merit System

Jack w#arlew - Secretary-tanager cf Mcntapa Ccntractor's
Asscciaticn - Helena - Delegate Fropcsal #78, right-tc-work.

James Stack « subpoena witness, Perscnnel TLirector, Fontana
State University - Bozeman -~ Merit System

4m, Bertsche ~ State sepater - self - Geat Falls =~ State
Merit System

Rctert Janes - Adnministration officer of State Departnent of
Health = Helena - Merit System

Larry Fastender, Sr., = self - Fcrt Shaw - Herit System

¥r, D, H., Sieuert . Mcontara Chanber of (cmrerce - Helena =



55.

56.

57.

58.

59.

6C.

61.

62.

63.

64.

65.

66.

67.

68.

69.

7C,

71.
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Leleygate Prepcsal #7€, right-tc-werk,

Jim Murry - Mertana State AFL-CIC - Eslena - Delegate Pre-
pcsal #7%, right-tc-werk.

Gucrgz 8. Heliksr - Delegate . risscula - Delegate Frcpecsal
#7¢, Fublic Uility Regulaticn

steve Ccldiron - #cntana State ILcw-Incems Crganization -

Helena - Galegate Eroposal X76, Ffuhlic Uility Regulaticn
Faul Haricw - Delegate - Thempsen Falls - L[elsgate Frcpcsal
$1z1, Public Uility Districts.

arlyns Feichert - Lelggate = Great Falls - Delegate prcposal
70, Ccnsumer Frotecticnisnm,

Lucile Sgpeser - Talsgats - Delegate Prercesal 70, Cconsumer
Erotecticnisn.

C. % Leaphart, Jr. - Comm ttee subpcena - Heslena - Lelegate
Frcresal #76, 'Fublic Utility Fegulaticr.

Gerden Bollinger - State Senator -~ (G asgow - TLelesgate Prec-
pesal #7¢, Futlic UWility Fegulaticr,

#ill Kcerner ~ Self = namiltcn = Delegate Propcsal #70 -
Consumer Frotecticnist.

C. <. Bcbinscn - Pacific Ecwer & Light Cc. =~ Kalispsll =
Delegate Prcpcsals 476 and #121,

Janmes F. Maher =~ Hcntana Vice Fresident-General Manager -
Mcuntain Bell Telesphonz Ccnpany - Helena - Utility Regula-
tich.

W. ¥, Farnes = President, Ficject 7Telsphcne CC. - #Horden -
Delegate Propcsal #7€, Fublic Utility Regulaticre.

Charles C. Lecvell - Great ralls Gas Conmpany - Great Falls -
Del egate Prcpcsals #76 and §121, Fublic Utilities.

Henry Lobls = ¥ontana, Dakota Utilities & General Telephone
Conpany of the Northwest f[ivisicrn - Belena - Delegate Prec—
pcsal 476 and #1121, Fublic Utilities.

Robert Ccrettz - Montana Pcwer Cerpany - Futte - relegate
Eropcsals #76 and $121, Fublic Uilities.

George O'Ccnner - Montana Ecwer Ccnpany - Eutte - Delegate
Proposals #7¢ and $121, Public Uilities.

Jay. W Prestcn - Rcnac Telegkcns Conpany - Ronan = Delegate
Frocposal #76, Public Uility Eegulaticns.
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74,
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76.
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78.
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82.

83.

84,
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fdwin $. Booth =  Xcntara Railrcad Asscciation - Helena -
Delegate Proposal #76, Fuklic Uility regulaticrse,

crator Lee xztcalf - Upited states Sernatcr, Dy invitaticn -
eclena and washington C C, ~ felegate Prcposal §76, Fuklic
Uility regulaticns.

Seldcn S. Frisbee - QUt Eark (@S Cempany - QUt Rank - Lele-
gate rrcpcesal #7¢, Public ttility Requlaticne.

shar Telephcne Ceppany = Eyshan « [Ielegate

Jee Qurtis - Hg: i 124 /
ublic ttility Feguleticns.,

tFroposal #76,

lan B. TLavidson = [. A [avidecn Ccrpary - Geat Falls -
Delegate Propcsal %76, Public ©tility Regulaticne,

Paul J. Eriesh - Treasure State ‘felephcre Ccupany - Eig
Tisbk=r - %76, Fuklic Wility FEegulaticrne.

ward 4. Jurkepier - C,F.A., Litectcr, Qut Bank Gas Ccumpary
- Geat Falls - Delegate Frepceal 47/, Public utility Fegu-
laticns.

C. ¥, %all -~ |‘tontana Citizens Freight Fate Asscciaticc -
Helena - L[elegate Frcpcsal #76, Fublic otility Fegulaticns.

Jares Lechner - Executive Secretary of the Eillings (crtrac-
tcrts Council -~ Eillings - telegeste Precpesal $78,

Tce Dclap - Independent businessman - Eillings -~ Delegate
Froposal #78, Fight-tc-werk.

Joa Chovanak - Farnmers Uricrn Iccal 169 - East Helens -~ Del-
sgats Frepceal #78, rigbt-to-ucrk.

FPaul Bessler - self - BHBelena - TILelegate Proresal #78,
right-tc-ucrk.

Ccrnis Thifgs r -~ Senatcr - lanbert - Delegate frcpecal #76,
It

e
Fublic Ui y kegulaticr,
Fltcn liartze - Amaricar Federation of State, Ccurty, and
vunicipal Epplcyees - Misscula - Delegate Eropcsal #7232, The

right for public and private emplcyees tc engage I N cclliec-
tivf targaining.

Francis Mtchell - montana corror Cause - Helena - Lelegate
Proposal 876 -~ Fublic Uility Eegulaticn.

Clyde Jarvis - Mcntana Farmers Unicn -~ Geat Falls - Dele-
gate Propcsal #76 - Puklic Wility.

Jehn L. McKeon - State Senator, self - apacecnda - Lelegate



706 BONTANA CCHSTITUTICRAL CCRVENTICN

e — Ml i A AN i i e A oy T T W A VA T S S T T W T il Al & ikl

Proposal #76¢, Fublic Gtility TGegulaticn.
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ROLL CALL

VOTE---PUBLI C HEALTH, WELFARE,

M NORI TY PROPCSALS

LABOR AND | NDUSTRY = - - = 1972

Charles H. Mhoney

Date
No: 73

DO NOT
ADOPT

Y

Date

No: 76

DO ADOPT

Date
No: 78

DO ADCPT

Date
NO:

121

DO  ADCPT

Jate
JO i

Jate
JO1:

Date
No:

Joseph H McCarvel

N

Don Scanlin

=

R J. Studer, Sr.

=4

WIlliam H Swanberg

< |=<

2 la |2 |k |=

Edith Van Buskirk

e

2

Jack x. \Ward

bd

Ceorge B. Heliker

=z |I< |z =

Revised Proposal #73
Collective Bargaining

Revised Proposal 76

Public Utility Req.

Right-to-work

Public Utility

Corporations
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Since ths «cereittee werkers fcund cause tc delete the
greater gpcrticn ¢f Article XV c¢n necr-runicipal corporations, they
w sh t¢ convey briefly the justificatiens fcr these deleticne tO
the ccomittse ¢f the whele,

. Ssction ', The original intent ¢t this section was tc abol-
ish alT " thoSé ccrpcrate bodies which existed crly c¢n paper prior
to 1839, Tha only fossible danger (if it can re so termed) in
deleticn wculd be if scme pre-1884% cerpcraticn would once again
commence business. This possibility was mtigated ry statute
15-808 (P.C.M. 1947) which stipulated that a ccrperaticn had to
organize and conmence business wthin cne year c¢r lcses its char-
ter. Although repsaled in 1%6¢, this statute guite pcssitly
annul | ed any pre-1889 ccrgpcraticns, that is if secticn 1 cf  the
1889 Ccnstitutioo did nct already dc this fcr all tine.

Section.2 Proposed |anguage cf the rew secticn 1 stipu—
late.5 that »ccrperate charters stall be granted. . . .ecnly
perstant to general law.," In additics tc this conmttee's pre-
osed secticn, which precludes special grafts cf charters ty +tthe
egislature, the Legislative Ccmmittee has expressed its inten-
tien tc retain the sense cf Article V, secticn 26, which alsc
prohibits sgpecial chartering.

Sescticn 3., The ccreittee believes that the pcwer of the
state to dissolve ccrpecrate charter, as rprovidea 1in proposed
secticn 1, in conjunction With proposed secticn 2t's prrctection

provision, adequately expresses the intent cf this section.

Sectign 4, This is retained as secticn 3 cf the proposed

Section_S. The committee finds this secticn tc be either
obsclete, superseded by |1 CC acticn, Or covered ty existing stat-
utes. The ccrmittee believes that all intrastate matters relating

to this section are |egislative.

Section 6, The conmttee deleted this secticn fCr the sane
reasons cited under cersideraticn of secticn 5.

/)

ection 7, This section is ccnsidered to be primrily
| egi sl-at'1 ve. The exception is the long-short haul clause relat-
ing tc intrastate matters, which is neither covered by statute
nor by [ICC regulation. The comrittee retained this clause as
secticn 4 cf the proposed revision in the belief that intrastate
railroad transportaticn may cne day increase in resgense to the
?Iemlar&ds of increased urbanizaticn and devel opnment of Mcntara ccal
i el ds.

114

Section 8 Al 1889 transportaticn ccmpanies have filed the
necessary acceptances uith the Secretary cf State. Therefore,
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this section is surerflucus.

Sectizn_Y9. The ccmmittee rerxbsrs understand that the gill
of RghfS Ccrmittes will present a secticr cr eginent dcmain  and
that they Wwll thesn have an cppcrtunity %o censider at greater
length the ramificationsg Cf +thece prcycsed revigicns in regard tc
cCrpcraticne.

It is intended that sfcticn 2 cf the prcpesed article will
prevent  infringemert upcn the gereral welfare by ccrporations,
This yas prcvided fer in section 4 c¢f the 1889 Censtituticn.

This secticn is retained as sscticn 5 «¢£ the
revi sed

Ssction 11. The ccmmittee feels that this is a legislative
matter, 7Tt further rzlieves that egual treatnment under the law
is fprovided DY proposed secticn z as well as ty the 14th Amend-

ment to the United States Ccnstituticn.

Jecticn 12, A street is the rprcperty cf a nunicipality or
tcun ~and the use c¢f such gproperty is subject tc the eminent

domain doctrine. The committee telieves the ccurts will fprctect
the essential value cf such a street cr highway from capricious
condzmraticn, This is also yiewed as a matter under |legislative

justificaticu,

Sectian 13, This secticn has been expanded and included in
the revised article as section €. It is 'the intent that no
retrospective. lair  te gpassed by the legislative asserbly which
would impese a liakility on any «citizer in resgect to trans-—

acticns c¢r ccnciderations already ccmpleted,

e in i e e .

Sectien 13, This is deleted frce the fprcposed article.
scning behind this deletice is that the state inherently pes—

s this glenary power and the «c¢nly restrictico upen its

diction is the Ccmmerce Cause cf the United States Ceonsti-
n which, in any event, already supersedes secticn 15.

secticng 1% d 17. These are ccnsidered statutcry in

o sk e i A B e Al . AL - . o P

nat ure.

S e T . " v - -

and unnecessary. Any decision to classify a jcirt stcck conpany
as a ccrporaticn ought tc be made ty the Legislative Assenbly.
Powers cf the ccrpcrate tedy are ccrsidered statutory nmaterial

Ssection 19. Ths committee feels that this section is unnec-

. ——

essary 1n 1ight of existirg statutcry means ty which a corpora-
ticn may be sued and levied upen.

Section 20. Secticn 2 cf the revised Article XV adsquately
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covers this ratter. The present werding cf secticn 20 is  unduly
restrictive, nebulcus and statutcry.
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Dat e: February 22, 157z
Te: HONTANA CORSTITUTIICNAL CCNVENTICH

Frcm: Educaticn and Fublic lands Ccanittee

Ladies and Gentlemern:

The Educaticn and ?uklic Lands Ccorittee submts herewith
propcs=d new Articles on Educaticn, EPuyklic Lands, and Invest-
gents. The preposed Articles are intended tc replace the Educa-
tion, Public Lands, and Trust and Legacy Eund Articles in the
presant Ccnstituticn.

Throughout 1its hearings the ccnrittee heard a great deal cf
thcughtful, well-researched testincry apd Dbenefited fully from
the mny sources cf informaticn prcvided by intersested persons
and groups. i#ealizing the crucial impcrtance cf =zducaticr ir the
state, the ccmuittes was guided by the desire tc insure a solid
foundation fcr public educatica in Mntana aré¢ tc allow for the
flexihilit y essential tc the educaticnal prccess. The conmmittee
resolved almcst all guesticns With few dissents. On two issues,
however, the questicns cof public aid tc sectarian schools and
investments, the conmittee faileé tc reach agreement. The dis-
senting nenbers are presenting mincrity r=sgports included lLereir.

In signing this majority repcrt a ccrrittea nenber dces nct
necessarily endcrse each and every statemert in it.

The committee utilized the services cf the fcllouing people
in additicn tc its members: Sally %atsorn, secretary, Eruce
Sieverg, research analyst, and Jeffrey =Rupg, raureen Callahan,

Nancy Lien and Jchn Kurphy, interns.
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BAJCFITY ERCECSAL

BE IT PECPOSFL EY TIhF ECUCATICHN ANL PUEIIC TANDS CCMMITTEE:

That there ke a new Article ¢crn fducaticn tc read as feclleouss

ARTICIE __
RDOCATICKN
Section 1. ECUCATIONAT GCAIS AXND TUTIES CF THE STATE. It

shall te the goal cf the gecple cf ¥ortana tc provide for  the
establishment ot a system oOf educaticn which vi.11l develop the

full educaticnal pctintial cf each person. Equality cf educa-
tional cpporturnity shall k¢ guaranteed tc each person cf the
statsz,

The 1egislature shall prcvids for a system cf high quality
free public elementary and secondary schocls, The legislature
nag also provide fcr other educaticral instituticrs, public
libraries and educational gprograps as are deeped desirable. It
shall te the duty ¢f the legislature tc prcvide by taxation or
other means aud to distribute in an equitable manner funds suffi-
cient to insurs full turnding cf +hs public elementary and second-
ary schccl systam,.

section 2., FUBLIC <sCHCCL FUKL, The putlic schccl fund cf
the state shall c¢cneist cf the fprcceeds cf such lands as have
her=tcfcre been granted. or my hereafter be granted, tc the
state by the general governnment known as schccl lands; and those
granted in lieu of such; lands acquired Lty gift c¢r grart frcr any
perscn ¢r ccrperatien under ary law ¢r grant of the general
government; and of all other grants of land cr xcney made tc the
state from the general gcverneent for general educaticnal pur-
poses, Or where NO cther special purpese is irdicated ir such
grant; al | est at es, or distributive shares cf estates that may
escheat tc thas state; all wunclained shares and dividends cf any
corporation inccrgcrated under the Jlaws cf the state, and all
other grants, gifts, devises cr tequests made to the state fcr
general educaticnal purposes.

Secticn 3. PUELIC SCECCL FUND INVIOIATE, The public school
fund shall fcrever remaln inviclate, gquaranteed by the state
against lcss or diversicn, to Lte invested under the restricticns
tc be provided ty |aw

Section 4. ECARD GE TIANT CCEMISSIONEES.,  The geverncr,
superintendent ¢f public irstrccticn, secretary cf state and

attorney general shall cecnstitute the state bcard of land ccpmis—
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sicnsrs, which shall have thke directicn, ccrtrcl, Ieasin%
exchange and sale cf the schccl |ands of +the state, and the
|l ands granted or which may hereafter be granted fcr the sugpcrt
and benefit of the various state educaticral irstituticns, under
such regqulaticns and restricticms as may te prescribed by law,

Section 5. PUBLIC SCHCCL FINL REVENUE. ¥inety-five per
centum (95% of all the interest received cr the schccl fynde cf
the state, and ninety-five per centum (95%) of all rents received
from the leasing of school lands and of all c¢ther inccae frcm the
public schocl funds shall be equitably agppcrticned annually tc
public elementary ard seccndary schools as ¢rcvided by |au.

The remaining five per centur (5% cf all the interest
received on the schccl funds of the state, and the renaining five
per centum (5%) cf all the rents received frcz the |easing of
schocl lands and of all cther inccme from +tke public schccl
funds, shall annually te added tc the public rchocl funds of the
state and become and forever remain an inseparable and ipnviclatle
part tbereof.

Section 6, AID BECHIBITEL 1C SECIARIAN SCHcCcCIs. Keither
the legislative acsently, ncr any ccuoty, city, tcwn, ¢r school
district, or other public c¢ecrgcrations, shall ever nake directly
or indirectly, any appropriaticn, c¢r pay frcm any public fund ¢kt
moni es whatever, or make any grant cf lards ¢t cther property in

aid cf any church, or for any sectarian fpurgcse, ¢r tc aid in
the support of any school, acadeny, seminary, ccllegs, univer-
sity, cr other literary, scientific instituticn, controlled in
whcle oxr in part by any church, sect c¢r dercsinaticn whatever.

Secticn 7. NCN¥-DISCRIMINATICK | N ELUCATICH. Ko religicus
or partisan test cr gualificaticr shall ever te required of any
perscn as a ccnditicn of admission into apy fpublic educational
institution of the state, either as teacher or student: nor shall
attendance be required at any religicus service whatever, ncr
shal |l any sectarian tenets be taught in any ©public educational
instituticn cf the state; nor shall any person be debarred adpis~
sicn tc any public instituticn ct learning ¢an accecunt cf SE
race, creed, religicn or naticaal criginm.

Section g, SCHOOL ELECTIICKS. The legislative assenbly
shall rrewvide for elections cf schccl district trustees

Section 9. STATE BOAEL CF ELUCAYIICN. The board of public
education and the Lcard cf regents cf higher educaticn, as here-

after designated shall tcgether c¢cnstitute the state kecard of
education which shall neet periodically cn matters of nutual con-
cern. In case cf a tie vote at such neeting the superintendernt

of public instructics may cast a vete.

Secticn 1¢. BOARD ¢f PUBLIC FLUCATICN, There shall be a
board of public education which shall exercise general super-
vision over the public schocl system and such cthexr public educa-
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tional instituticre as assigned ty | aw. Said tcard shall ccreist
of seven wmewmbgrs appointed by the gcverncr aith cenfirsaticn cf
the senate to SiX year overlapping ternms. The governor and state
superintendact c¢f public dnstructice shall be  ex cfficic
ncan-voting  mepbers of the bcard., The duties c¢f the superinten-—
dent Cf puslic jnstructicn skhall be prescriked bty law,

3

ity

¢cticp 11 . BCcars CF REGENTS CF  HIGHEF ELUCATICK, There
shall be a tcard of regents cf hiqher =dvcaticn, a bedy ccrpec—
rate, Which shall gcvsrr and ccrtrcl the academic, financial, and
admnistrative affairs of the ‘Fontana wunivarsity =syster, and
shall supsrviss ard coordipats c¢ther pubklic educaticral irsti-
tuticneg which My te assigned ty law, Said board shall consist
of ecevan menbers appointad by the goverrcr tc siXx year cverlag-
ping terns, subject to ccnfirraticn by the senate, under regula-
ticns provided Dby law  Thz bcardshall appciatits executive
officer and prescrite his terg ard duties. The governor  and
sugperintendarnt o puklic dnstructics sbhall be ex cfficic
ncn-voting nenbers cf this kcard.

Section 12. STATE UNIVERSITY :rUi§Ls, The funds of the state
university and cf all cther state ipstituticnes cf learning, from
whatever source accruing, shall fcrever remain inviclate acd
sacred to tht purpcse for wiich they yere dedicated. The varicus
funds shall bhe respectively invested under such rsgulaticns as
may te prescrited by law, and shall tsz guaranteed by the state
against |o0ss OK diversion. The irptersst cf said invested funds
tcgether With the rznts fromleased |ands ¢t prcgertics shall be
devote3 to the paintenarce and perpetuaticn cf these respsctive
institutions.

25/ _RBobert RBobkle ~_, Vice Chairmar
Zs¢_Lloyd Barnard_ S5/ ¥illiapm Burkbardt
45z Barjerie Cain_ 45/ _k¥ax _Conover
£s/.Carl Bavis__ £2/_Gene _Harbaugh ___
4s/_ Lap_Harringtcen £5f_Bckert Nccdmansey
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CCOMMERTE (N K2JOFITY FHCPCSAL

Fducaticn cccuries a place of  cardinal igpcrtance in  the
public realm. 1The educaticral system ig charged with the task cf
shaping and cultivating the rind ¢f each succeeding generation
and Wi th d=velcping thg capacities fe¢r cultural and technical
advancenent cf scciety. State and local goverrrzats devete a far
larger share of their financial rcsourcss tc thes suppert cf edu-
caticn than tc any cgther singlepublic activity.

Zecause Of this cverriding imprcrrance cf educaticn, the ccm-
mittes recognizes the awescoe task cf trcvidinc the arprecpriate
Censtitutional previsicns Tnecessary tc protect and nurture the
public educational system  Each aspect of existing and froposed
Constit uti onal language wag thecrcughly and deeply reflected upen
by the ccmmittes in light cf preeept and future reeds. Funda-
mental to the conmttee's conpsideraticne were the twin gcals of
prctecting the integrity of a guality educaticpral system and
allcwing for flexibility tc neet changes as yet unkncen but which
will c¢ertainly occur in future dsveleprents in the field cf
| ear ni ng.

In light of +hess ains, the ccomttee has gpreszrved thcse
prcvisions iNn  the existing Ccnstituticn which have prever werth
and snich pos2 no hinderance t¢ pctential develcpments. Cn  the
other  hand, the committee has uade revisicrs in these places
where it saw a defirite reed for cctcituticnal imprcvement. Some
of these changes have to d¢ with tasic aims cf the educaticral
systenmp  cthers are ccncfrned with structural cxr administrative
adaptaticns to changing conditions ir zducaticr. The &mcst Sig-
nificant revisicns are a clear statement cf educaticnal gcals of
ths state, a mndate fcr the surycrt of education allow ng
increased financial flexikility, deleticn cf artiguatsd ag¢e and
school term restricticnr, and a revised adsinistrative Structure
for both the public schcel system and for higher education.

The comm ttee views these rrogpcsed changes as vital t¢ the
quality and efficiency c¢f educaticn ir #crtara, The propesed
articlzs provides appropriate guarantees tc the viability cf the
public school systsm, while 1leavirg +the way oc¢pen to future
transferraticns in the educationalgrcecess.

Section 1. EDUCATICNAL GCALS AKL L[UTIES CF 1BE
STATEF, It shall be the gcal cf the pscple cf Montana
tc rrovide for the estatblishment cf a system cf educa-
tion which will develcp the full educaticnal potential
of each person. Equality of educaticnal crgertunity
shall be guaranteed to each gerscr cf the state.

The legislature shall prcvide for a system of high
quality free public elenentary and secondary schecels.

The legislature my alsc prcvide fcr cther educational
institutions, public libraries and educaticnal prcgrags
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as are deenmed desirable. It shall he the duty cf the
| egi slature tc provide by +axaticn cr other neans and
tc distribute in an equitable manner funds sufficiient
te insure full funding cf the public elegentary and
seccndary schecl systern,

CCMMERTS

The proposed sgecticn by the «ccmmittee wculd replace
sections 1, 6 and 7 of the existing Ccnstituticn, The com
mttee dAssires tc broaden the goals set fcrth fcr an educa-
tional syster beycnd thcse which might have been apprepriate
fcr public schools at the time cf witing the existing Ccr-
stitution. 1h= horizons of educaticn are ccnstantly expand-
ing. 1here has been a grcuing rfcogniticn cf educaticcal
rights whichk extend beycod arbitrary age and schecl term
limitaticns, Society has acceprted the duty tc suppcrt a
qual ity educational system and courts have stressed that it
must be made available cn approxi mately equal terns. Thus,
the commttee progcses a new secticn which takes inptc
account the w dened perspectives eghcdied in these develop-
perts.

The first sentence, "It shall te the goal cf the peofple
of Mcntana to provide fcr the establishmert cf a system of
educaticn which will develep the full educaticnal gpctential
of each person," is aprrcpriate as a statenment cf rpurpese
for educaticn in the state. Learning is gradually teirg
recogni zed as a process which extends fxcr the early menths
till tha late years of life. A lcng range gcalcf the state
should be to fester and =upport this learning process fecr
all citizens to the maximum |evel pcssikle in any given era.
The conmttee realizes that eccrcmic and human resources may
be insufficient at gresent to proncto learning "to the full
educaticnal potential cf each perscn,® but it feels strongly
that the goal should be set fcrth as an ideal tc serve as a
guide for educational develcpnect ir the state. Al nenbers
cf scciety should be ultimately eligible fcr the benefits cf
enlightenmeot and skills acquired through the educational
ELCCEZS.

The subject of "equal educaticnal cppcrtunity" has
becone a particularly inmportant doctrine in mcdern educa-
ticn. 'Recent federal, district and state coyrt decisions

have interrreted the Fourteenth Amendment tc the federal
Constitution as applying tc educational financing. Under
this doctrine, the state nmust shcw a compelling interest tc
maintain a classification system by sealth which interferes
wth the individual's fundamental right tc an educaticn. By
this standard the courts have ruled that the schecel district
financing systems in four states viclate equal prctecticn,

montanat's school financing systemr iS sinilar tc those
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declarsd uncenstitutional in the states whare <challengzs
have heen made. 1hs sane vast discrepancice in tax burdens
and sducaticrnal zupport exist in Eonptana as zxist elseuwhers,
A recent study by <pe OFfice cf ths Superintendent cf Fublic
Instruction (A_Study_of Basic__Fducaticnal_ _FPregram__Funding

L YL A W A ———— o i ke . T A . ot

Hethciclcyy_ _in__HMontana, January 1%72) shcws that "#cntara
schoey Qi Strict wealth per AR varies by as puchas a ratio
of 15,300 tc 1. Tha anormcus Gifferenczs IN tax ftases mean
that many rich districts car prcvide mucn Letter educaticn
facilities Wth lcwer tax rates. Scme pccr districts nust
taxX their residerts three Or four tines as much as rich dis-
tricts tc rrevide less than half as nuch azcney per  studernt,
Clearly, the eXisting schcel fcundaticn precgras I N Hentara
doeeg not attain its aimcf equalizing =ducaticnal turdens
and benefits. 1ndeesd, the study =kcws that in the state as
a wihole, fourdatics prcgram exgperditures actually subsidize
wealthier districts nore than pocrer districts, aggravatirg
factors which already tend to make educaticn a function of
wealtl,

lhis cenforms to a opaticnal rattern in which states
speni cn the averags twicz as much to sducate the children
of the rich as tc educate the children ¢t tae peer, Qher
forms of barriers tc =qual =ducaticnal crrortunity, such as
cultural of linguistic factors ir miccrity grcups, may al so
hinder th: devslcpment 0f children on an <squal basis.
Clearly the educational system nmust btz directsd to the glig~
inaticn of tlatant injustices which nay rredetemine a life-
long disadvant age. The principle of egual educaticral
opportunlty, as a ccrcllary to the right to equal grctecticn
of tas laws, stands as a fundamental maxim fcr the gpublic
educational system

It has been suggssted that Ccnstituticnal statenent cf
equal educational oppertunity mght te a mandate fcr the
attainment of an imgpossikle ideal, and that such a statenent
of princigle could open the door tc a welter cf demands fecr
making public educaticn ateclutely equal fCr every perscnin
society cn every levszl, fThis irteryretatico, hcwsver, sculd
represent agn extrenme and absurd msccrstruction of the mean-
ing cf tha2 princigle. The principle cf "equal educaticrnal
opportunity" iS nc rcre an atstract absolute than s the
right to vaqual protection cf the laws" cr any cther Ccrsti-
tuticnally guaranteed right cr freedcm., Nc right is absc-
lute ; each nust be considered in <c¢onnrecticn With cther
rights and freedcme and in terns cf the sccial centext tcC
which it is apglied,

In keering with the rational articulated ir Serrarpc__v.
Prizst and other court decisicns in this area, the ccarittee
agrees with the exenplary words cf a landmark U S. Supreme

Court decisicn:

In these days, it is dcuktful that any child nmay
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reasonatly ke expected tc =succesé in life if he is
denied the oprertunity cf an educaticn. Such an oppor-
tunity, where ths state has undertaken t¢ prcvide it,
is a right which nust be made availatle tc all On equal
terrs, [Brewn_v,_ _fBeard _of_ _Educaticn. 347 U .S 493
(195uy ]

Li kewise, the cCalifcrnia Supreme Ccurt hel d:

[I)ts unigucness anxcrg public activities clearly dep-
cnstrates that g¢ducatign MuSt rssgend to the ccmmpand cf

tha equal pretection. [Serranc_va Iricst, 96 Cal 6¢1]

i M L M M M S S S ——

Both frown and Serrano attacked the suhstanti al disparities in
the =2ducaticnal =systems under review and ccncluded that neither
race nor wealth could be used tc ispair the equal right cf chil-
dren t0 an sducaticn, Reither cf these cases nmandated sonme sort
of pracise equality of sducaticn fcr the entire lifespan c¢f the
human  bei ng. The furndamental principle established, however, is
that =2vaty child should have agrrcximately the same cppcrtunity
to receive an adequate basic education. kkat this neans in prac-
tice will kte legislatively defined in terns cf prevailing social
cenditions,

The sentence “the legislature sktall previde fcr a system cf

high guality free' puklic elenentary and seccndary schecels,® is a
mandate to the legislature tc insure the existence of a quality
basi c educational system The werd "quality™ is an instruction

to th= legislature t o provide nct simply a minimunm educational
system, but one which nmeets ccntempcrary needs and gpreduced cara-
ble, well-informed citizens. The word "free® IS understccd by
the committes to mean that thcse aspects of an elenmentary cr
seccendary aducation shall be free from cecst which are essential

to those courses tequired by the schecl fcr graduwaticn.

The <comittee also tLtelieves that cther educational insti-
tuticrs and programs and litraries are impcrtant parts ¢f educa-—
tional activity in the state. The particular sorts of insti-
tutions and programs, howevar, Nust ke left for the legislature
to determne, since changing ccnditicas may require a variety of
endaavcrs.

The final septencein section 1 prevides a vital mandate tc
the legislature for the suppcrt cf the puklic school syster.
The ccumittee feels that a strong directive is necessary to
insure the support cf the public elementary and secondary school
system The particular type cf financing system is a mtter
prcperly left to legislative detersinaticn, ket the fundanental
principles ugon which such a systemis based are matters cf a
Constitutional nature. The ccrmittee specifies three tenets of a
schocl financing system (1) that taxaticm for such a system be
equitably apportioned; (2) that the schccl funds be distributed
in an equal manner; and (3) that the funds =supplied be sufficient
to insure full funding of the system.
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The FIrSt tWO cf these principles fcllcw frcm the maaning Of
"agual e«ducaticnal oppcrturnity.®  Twe aspects Cf equal crpci-
tyrity have been swphasizzed in the judicial gecisicne: equaIF|ty
of tax burd=n for the enppert oOf fducaticn and equality cf
distriburicn Of =ducaticnal funds. § wide variety cf rparticular
schocl financing plans, frcw a whclly state-financed prcgram tc a
plan for substantial redistrictirg, have bean suggested to neet
thesa crite=ria. The seiectien of which rpiar best suits the
situaticr In  Fontana IS @ matter fcr the lecislaturs tc decide.
the Censtituticnal language sclely established nrorms for the
evaluaticn cf such glane,

The third princigle Set forth ky the commpittee, that Cf full

funding, is a nmandate tc insure that the public school system
will zxist On a plane oraqual quality rather than cf equal pev-
erty. The maxim cf ®fyil furding® IS interded by the ccrnmittee

to require the sstablishment cf the schccl system ¢cp a realistic
basi s.

Cnce the nNeeds for a tasic quality systew ¢f elapentary and
secendary schoeole have been realistically assessed, the state has
the cLligaticn tc guarantee that this mninum tasic prograr be
fully funded. Thi s rzquirm=nt weuld Substitute raticrality and
equity for the cconfusicn acd injustice which have c¢ften plagued
schcel finance systers in the Fast.

Section 2. pusric SCHCCL rokL., The rutlic schecl
fund of the state shall ccrsist cf the prcceeds cf such
lands as have heretcfore been granted, c¢r may hereafter
te granted, to th: state by the general governnent
kncwn as school lands; and ttcse grarted in lieu cf
such; lands acquired by gift c¢r grart frcm any ferscn
of c¢cerporaticn under any law ¢r grant cf the general
gevernment; and of all other grarts ¢f lard or money
made tc the state frcm the general gcverrssrt fcr gen-
cral cducaticnal fpurgcses, c¢r wherc NO cthar special
purposs 1S indicated im such grant; all estates, cr
distributive shares of estates that may eschzat to the
state; all unclaimed shares and dividends cf any corpc-
ration incorporated under the laws cf the State, and
all other grants, gifts, devises cr bequests made to
ths state fcr gensral séucaticnal purpcses.

COMMENTS

In  s=2curing assured sources cf suppert for the educational
system the ccmrmittee agreed that Ccnstituticnal frctecticn
should be =supplicd tO the public scteccl furd, Section Z in the
existing Ccnstitution has provided this pretectisn ty itemzing
the «componzrts cf the fund and unequivccafly sgscifyirg that
these contributing funds shall be used fcr educati on. The name
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“"pukiic schcol fur:" which apgpecars in this secticr iS adcpted as
the rame tc ke used consistently hereafter in the Ccnstituticn.

Secticn 3. PUBLICSCECCI 'FUEL: INVIGL2TE., The public
schcol fypd shall fcrzver regain inviclate, guaranteed
na state against lcss cf diversicn, tc be invested

the restrictions to be grevided by law

COMEINTS

This sacticn is iderntical tc section 3 cf the existing <cCen-
stituticc, with the excerticn that the Ccnstitaticnal investnent
restrictions are removed, The ccmrittee is cf the opinicr that
the investment pclicy fcr the public fund is properly a legis-
lative matter. Beyend gQuaranteeing ttr= irviclatf character cf
the fund, a Constitutional frrcvisicn cannct anticigpate investnent
pelicies appropriate tc charging ccnditicns. Mcrecver, the
existing language, "to ke invested, sc far as pcssikle, in public
securities witkin the state, including schcc iistrict bends,
issuedi for the erection cf schcol buildings," is Lkoth arkigucus
and cvaxly restrictivs. The benefit tc the eschcois mght be nmuch
greatzr if in any given pe¢riod the pubklic scheel fund weére cther-
W se securely ipyestaed, TFiexitility requires that such policy
decicicres be nmadeby the legislature.

Secticn 4. BCARL CF LAND CCHMMISSIONERS. The gcver-
nor, superinterdent Ccf pyklic instructicn, secretary cf
state and attorney general shall c¢cnstitute the state
board of land ccrmissicrers, Which shall have the
directicn, centrol, leasing, excrhacge acd sale cf  the
schcol lards cf the =state, and the |ands granted or
which may hereafter be granted fcr the surport and ben-
efit of the wvaricus state educational I nstitutions,
under such regulaticns and restricticrs as may be pre-
scribed by |aw

CCEMENTSE

This section renmains almost unchanged from the crigiral Ccon-
stituticn. 1 board compesed cf  fcur elective officials, the
governcr, sugarintendent of public instructicn, attorney general,
and secretary cf state, serves an impcrtant functicn in supervis-
ing the management of +tke state schccl lands and the incone
derived frem these lands. The board while cperating under this
Constitutional provisicn, has wcrked well In the past ard weculd
aprear tc be akle tc do the sare fcr the ferseeakle future. The
only change deenmed desirable at this time is the addition of the
word "exchange*' to the list of activities within the boards
POWEL. The nesd for this has beccme evident in cases where the
state has been prevented fromzakirg advantagecns exchanges cCf
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land ty +h=e «caissicr «¢f this pewer frer the Present Ccerstitu-
ticnsl rrevieiocn.

The compittee al so considered revisirg ths memtezship cf the
koard, and particularly reducing the rurter cf nerbers tc three
by +hz cuissicn of the Secrotary cf Stare, but decided that the
four Constituticually nagped elective cfficars wers an important
scurce Cf direct pcpular ccrnrrel and that zp even-nunbered board
requiring 4 majority of three fcr a decicicr weuld enphasize the
principle of cauticn cvsr that cf expsdierncy.

Secticn 5. FURLIC SCHCCL FUKD REVFNUE. Ni nety-five
par czntum (92%) cf all the interest received c¢r the
school funds cf the state, ard nicety-rive per centunm
(45%) of u1l reats raceived free the leasing cf schccl
lands and cf all c¢ther inccme frexm the Public schcecl
funds shall tsz equitably arpcrticped annually to Public
el ementary and secondary schocls as previded by |aw

The remainirg five per centum (5%) cf all the inter-
est receivedcn the schcol furds cf the state, and tke
remaining five per «centus (5% cf al | the rents
receivad frem the leasing cf schcol lands and of al |
cther inccme from the public schccl funds, shall anpu-
ally he added tc¢ the Public schocl furds cf the state
and bzceme and forever remain ar inseparakle and
inviolable part therect.

CCMMERNTS

The proposed secticn 5 is a cshcrtened and revised versicn Of
secticn 5 1in the present Ccnstituticn. The intent of the frcvi-
sicn, tc Ccnstitutionally protect the interest and inccne frea
the public schccl fund, IS iwmpcrtant; however the particular
restrictions as to its distributicn tO schecls are ccrsidered
obsolete in 1light cf present ccnditicrs. The |anguage concerning
the pcrticne tc "be distrituted and that which is tc be reinvested
remains the sanme ac in the Present Constitution. The pethecds cf
distribution previously specified are replaced ty a general
phrase "chall be equitably appcrticned anrually tc elenentary and
secondary schecls as prcvided by law.®

The replacement languace provides the desired flexibility to
the legislature tcdevelep school financing precgrams in tune with
current necessities. Particularly relevant to this change is the
trend across the nation, in acccrdance Wth recent ccurt deci-
sions under the equal gprctecticn dectrine, tc provide nore equi-
tabl e school financing systenms. The "flat grapt™ type cf aid
provided under the old methcd of distrituting income and irterecst
to al | schcol districts cn a «census tasis is clearly
anti-equalizing under the standards discussed ir the ccmfntary
to section 1. By specifying ¢nly that the distribution nust tes
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“"equitapls" the pcy lancuacg
|

_ _ _ allcws the legislature to determne
the types cf distribution wh

ch will attain this geal,

feStrictions in the fcrm cf specified districts, age, ard
schccl terms which may have been agpplicable at the time of writ-
ing cf th= 1889 Ccnstituticn, are no lcnger meaningful. Rather
than attenpt tc¢ arply new restricticns wecre in keeping wth  the
centemporary schocl system the ccmrittee determined that it was
preferable tc allcw for changirg reeds as interpreted bty the
| egi sl ature by designating only a bkrcad standard, ramely "equi-
takly apportioned as prcvided by lay,®

A further elenment in ttre distributicc system authorized by
the axis«ing previsicn IS the specificaticn that the interest and
incone money be distributed tc the "several schocl districts."
This has bLezzn interpreted in the past tc nean that funds deriving
fromthis scurce btz granted cnly tC elepentary schools, fpresup-
ably because elementary schools were the cnly public schecls in
existance at the time yhenp this prcvisicon was witten. 1L keep-—
ing with its ZInptepticn tc exrarnd legislative possikilities in
educaticral finance, as discussed in the ccmmentary cn section 1
the conmittee has replaced the phrase "several schcol districts:
with “public elementary and =eccndary schccls,™  This could
change the «xisting distributicn system Cc include high schccls
as recipients of interest and inccmemcney. The i Mmedi ate result
is anticipated bty the Ofice ¢f the Suverintendent cf FEublic
Instruction to result in a net saving cf admnistrative costs to
tha state, (See appsndix E)

Sfcticn ¢, AC PRCEIFITEL 'IO SECTARIAN SCECCIS,
Neithar the legislative assenmbly, gner any ccunty, City,
town, or schccl district, ¢r other public ccrgeratiocrs,
shall ever make directly or indirectly, any agpgrcgria-—
tion, or pay from any public fund cr nonies whatever,
cr make= any grant of lands or cther prcyerty in aid cf
any church, cr for any sectarian purgcse, cr tc aid ir
ths support cf any schcol, acaderny, semnary, col | ege,
univoreity, oOr other literary, scientific iastituticn,
controlled in whole or in Fart by any church, sect o1
dencminaticn whatever.

CCHEERTIS

After long and serious ccnsideraticn, a mjority cf the ccg—
mittee decided to retain the secticn in the existing Constitu-
ticn (Atticle XI, section 8) which strongly prchikits direct c¢r
indirect aid from any gublic fund of the state to any sectarian
educational institution cx fcr any sectarian purpose. The com-
mitt2e recognizes the merit and +thoughtfulress of argunents
offered for and against any change in tbis secticn, but agrees
fundanental ly that any alteraticn in wording mght jeopardize the
precarious historica bal ance which has been struck between
opposing decctrines and courtervailing principles.
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The following majcr pecints are the wmcst important reasons
fcr the ccamittee's decision:

{1y The primary and significant advantage secured by the
present provisicn is the unequiveccal suppcrt it provides fcr a
strcng public school system The traditicral ssraraticn between
church and state, an imgpertant part of the American social frame-
vork, has also become a fundanmental Principle cf American educa-

ticn, The growth Ccf a strcng, urivers=al, and free educational
system in the United States has been due in part tc its exclu-
sively public character. Under federal and state nmandates to

cencentrata public funds in Public schccls, the educaticpal sys-
tep has grown strong in an atmcsrhere free frcam devisivness and
fragmentaticn. Any diversicn of funds or effert from the public
schogl system wywcpld tend tc  weaken that system in favor of
schcecls established for private cr religicus purgcses,

(2y Education is primarily a functicn cf the state and is
properly regulated by the state. 1Thestate is therefcre free tc
Impose its ¢wn restricticns and rules upon +thke use cf Public

funds for education. Al though the Bentana Provision is nore
stringently grchibitive than is the federal First Anendment and
provisions In scme cther sStates. this is wthin a state's

prerogativa. 6 state may prohibit fcrms cf state aid which might
be perm ssible under federal Supreme Ccurt rulings.

(3) Any change in the present provisiecr, whether substan-
tial or nerely formal, might endanger passage cf the entire cCcn—

stituticn. The church-state issue, which is interwoven with the
question of puyblic aid to nenputlic schkecls, stirs deegply held
emotional feelings in varicus sectors of the public. The

emcticnalism arcused over petential debates on this question
m ght c¢bscure cther inportant issues in gducaticn and in the Ccn-
stitution as a whcle. The change in this area proposed in New
York's 1967 Constituticn S thcought t¢c have been a sigrificant
centributing factor to the Constitution's defeat at the pclis. A
| arge nunber of w tnesses, representing varicus religicus and
nonreligious organizations, testified emphatically against any
changein the present provisicn.

(4) public aid to sectarian schccls which m ght result from
a relaxation of the prohibiticn alsc poses a potential threat tc
religicm, The ccentrcl which ccmes Wth aid could excessively
involve the state in religicus matters and c¢culd inadvertently
favor one religicus grcur cver another. Several witnesses testi-
fied that they opposed aid nct cnly fromthe standpcint cf the
prctecticn of the state from religicus influence but als¢c frcm
the standpoint cf the gfprotecticn of religicr frem pelitical
i nfluence.

The abovereasons apply tc the decisice by the mgjority cf
the committee to preserve the present provisicn, rather than to
adopt the language of the federal First Anmendnment or make any
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other changs IN the sxisting provisicr.

A seCend alt=rnative ccnsidered Lty thke committee was tc
exclude federal funds administered by th? state frcm the applica-
bility cf the prevision, A fundamental ccrcern expressed by some
Wi tnesses before the ccnmttee was that some fcruws cf federal aid
to ncupublic schools, particularly cf the type envisaged in
“reyenye sharing" programs, are c¢r sculd be prchikited under the
existirg prcvisicn. The committee does nct agree that this gpeses
a realistic prcbles. As indicated in Aprendix F, students in
nonpublic aducational instituticas in the state arc necw receivirg
the benefit cf 3 significant agcyrt cf federal aid, scme cf which
is admnistered by the state. It is the aajcrity cf ccnmttee's
opinion that presantly cperating federal aid prcgrass in  educa-
ticn are act being significantly affected ty the Constituticonal
prcvisicn., &s to future federal prcgrams, the ccmmittee feels
that prec=dent shews that gpctential protblens can be resol ved
uithcut a changz in the icnstituticnal prcvisen, N C  specific
case was brought tc the cecrmittee's atterticn in which federally
granted funds have ts=n denied in #cntana tC nenpublic gchocls
bacause Of the «cg=raticn cf the existing Ccnstituticnal gprovi-
S1Chia

Secticr 7. NON~DISCRIMIXATICKE IN ELUCATION, NC
religious c¢r partican test Of gqualificaticn shall ever
ks required of any persca as a ccndition cf  aémissicr
inte any public @ ducaticnal institution of the state,
2ither @S teacher or student; nor shall attendance te
required at any religicus Service whatever, ncr shall
any sectarian tenets be taught ir any <gpublic <educa-—
ticnal institution of the statz; ncr shall any perscn
Le debarred adsissicr tCc any public ipstituticn cf
learning 0On account of sex, race, creed, reliyicn cr
rational crigin.

COMMENTS

This secticn is a broadened versicn cf the present
secticr Y, A statzment Specifically ‘tarring discrisinatcry
practices inNn eduycaticn grcvides a necessary sgecificaticn with
respect to teachers and students cf necndiscriminaticn principles
broadly articulated in the ®iil ct Rights. The conmittee feels
that the principle set forth in the last serterce ¢f the gresent
section 1.2,, "rcr Shall any person te detarreé admissicn t¢  any
of the «collegiate departments cf the university cr. account cf
sex," regrasents an arbitrary limitaticn ¢t the gemeral princirple
of nondiscriminaticn iNn admissicn gpclicies. The conmmttee has
therafore broadened the language tc include all public educa-
tional instituticne under the protection cf the grevisicn and to
prohibit other kinds cf pcssibtle diecrimipaticn,

The commttee also considered carefully the |anguage of the
phrass, ®pcr shall any sectarian tenets be taught in any public
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sducational institution,” and decided against any change ir wcrd-
ing. Thers has  teen N0 reccrd cf difficulty in the interpre-
taticn of the neaning of this previsicn, which clearly is nct
intended to restrict ckjective learning abcut religious grin-—
ciples, but rather tc prohibit the active rremctionin a rpukblic
schcel  of religicn or cf any garticular religicus doctrine.  The
existing languags adequately expresses this prircirle.

Secticn 8. scHccl ELECIICNS. The lesgislative assep-—
tlv shall trecvide for electicns ¢f schcel district
trustaas,

CCERENTS

This section 1is simlar to section 1¢ cf the existing Ccn-

stitution, but changes its effect. Tke criginal intent c the
present secticn 1C was tC segregate schccl elections from par-
tisan electicns. The committee feels that there are cther

reasons which negatz this criginal intent and which dictate that
decicicne on this matter should be cf a legislative rather than a
Constitutional nature. rFirst, It IS gussticrnable Wwhether the
hol ding cf separate elections has the effect cf insulating schccl
issues frew partisan cres, Oher ncnpartizar issues and candi-
dates appear on the same ballct With partisan ones. Mcrecver,
partisanship Of various s=crts nay glay a rcle in a school elec—
ticp whether hc1d separately or pet., At least cne  lccality in
ilontana officially reccgnizes special parties just fcr thegpur-
proses cf such schocl electicns

seccndly, the holding cf segarate schccl electicns causes
mcst leocalities a great deal cf extra expensewkichcculd ke bet-
ter spent on education itself. One delegate informed the commt-
tee that her comunity spent $1¢,(C0 cr mcre On every schccl
electicn. The committee feels that such expenses are needless,
particularly if the separate electicn dces notacconplish its
interded ains.

The proposed rew secticn +thus allcws for flexibility by
| eaving the specitication of electicn dates tc the legislature,
but it still reaffirms the impecrtancs of a Cecrstitutional man-
date that such electicns shall continue to be held. The ccrmamit-
tee understands the vital importance cf the principle of 1c¢cal
centrcl Of schools and desires tc insure the ccctinuation of the
system cf local election of schocl trustees. These local school
elections are an essential and irreplaceakle part cf the educa-
ticn system and their existence nust be Ccnstitutionally guaran-
t eed.

Section 9. STATE BCARL OF FLUCATICN. The board
of public education and the bcard of regents of higher
educaticn, as hereafter designated shall tcgether cco-
stitute the state tcard of educaticn which shall meet
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veriodically c¢n matters cf mutual ccrcern, In cast of
a +ie vete at such mezzting the superinterdent cf puklic
instructicno may cast 3 vote

CCRMENTS

Sections S- 10, and 11 cf the propesed new article deal with
the state agministrativs structure fcr  educaticn. Tcgether,
thlsa zecticns provide a sukstantially revis=d framewcrk fcr the
operation gof the educaticcal =syster. Under the authcrity of
sacticn 11 cf the existing Censtituticn, a s=ingle state tcard cf
education presently exercises "supervisicp and control" over the
antir= state educational cystem, sitting as the state tcard cf
education on matters ccrncerrirg the public schccl system and as
ex c¢fficio board of regents c¢p univarsity matters. The prcpceed
sections would replace this structure with tuc roards which woul d
separately supervics higher educaticn and the rpublic scheccl  sys-
tern, hut would pmest jecintly as the gtate becard of educaticn cn
mattars cf mutual ccccern.

the prepcsed structure would provide a nuch needed refcrmin
the administration of educaticrp ir Fcrptana. The state bcecard cf
educatior, as It presently exists, cperates under a provision
writt=n at a time (1883) when <the «cducaticpal system was
fundawentally different iycm what it is tcday. The educational
syst=p <f Mertana in the nineteenth century ccnsisted only of
primary gragmar schools and a newy fcurded state university.
Today it consists c¢f a urivercal system of elewmentary and second-
ary schools and a public higher educational system c¢crpcsedC f
twc major universities. fcur cclleges, and three comunity col-
leges, In 1889 there were 1less ttrar 12,000 students in the
putlic e¢ducaticnal system; in 1970 there wer2 mcre than 2{¢,0CC
students ~nreclled., At the tinme statekccd was granted Ecntana,
the Cffic=s cf the Superintendent cf tTublic Irstructicn ccnsisted
of the =superirtendent and a clerk whe rerfermead mai nly
I nf or mat i on- gat hering functions in ccnnecticn Wth lccal dis-
tricts; at present the c¢ffice has a staff cf 1€Z2 and administers
mere than 352 mllion funds for a vast array cf state educaticnal
prograns.

The precvicicc fcr a board which was arrrcgriate to the 1889
situaticrp IS clearly not appropriate today. It is nct even clear
that the state bcard of educaticn was ever intended to szrve as
the board for the Entire educaticral system  The phrase, "and
the varicus cthar state educational ipstituticre® Iin the ezxisting
section 11, appears to refer cnly to what are ccmmcnly thought
to be state-run instituticns, i.e. state ncrmal schccl's, schccl
for the deaf and tlind, and so fcrth., It was cnly by virtue of a
Mcrtana Supreme Court interpretaticn cf this phrase in State_ _v.
Cecpzy (132 Hent., E£21 [163€]) that this sectien was specifically
ruled tc agpply to the elenentary and seccndary schccl system
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1! practics, ths state toaréd cf educaticn has devoted the
great majority of its time t¢c matters of higher educaticn. <¢ne
Important study of #cntana educaticn ckserves that there is a
kind cf informal division cf 1abcr between the board and the
state sup:rintendent, such that +tke Ilcwer rchccls are |ooked
after by <tz superintendent and that the tcard sees its duties
primarily in the tield cf higher education. Thke study ccrcludes:

'The r=asult is that the Ekoardt's functicrs in putlic edu-
cation tecaeme mcre cf the nature of *trcubls shocting®

and too little cf consistent lcng-range glacorirg,
olicy formulaticn, aprraisal, ard the like. (Mont ana
axaticr-Educaticn  ccmwmissicn, EFublic_Schecls cf Mcns
tana, 1558. p.2).

Cne maj or rzascn, therzfecre, fcr the creatice cf a tuc-board
structure is the establishment cf a L-card that will be =sgecifi-
cally qualified for and ccncerned With the prctlems of elenentary
and seccndary education and otter ipstituticns Wwhich may be
assigned by law.  Theccrrelate Of this structure is the =stal-
lishmant of a separate board for higher education which #ill be
simlarly gualified for and attuned tc the garticular problens cf
higher educaticn.

The necessary cccrdinaticn between these t WO serarate bcards
wculd cccur in the jciat tcard grcvided fcr in the proposed
secticn 9. This joint board, the state bcard cf educaticn, wculd
meet pericdically tc act cn matters cf nutual ccrcern to both
sectors of educaticn.

Further reascns for the recrganizaticn cf the Ekcards cf edu-
caticn are presented in the fellcwing Secticrs.

Section 15. Boarp CF PUBLIC ECCCATICK, There shall
be a board cf public educaticn which shall exercise
general suparvisicn ¢ver the public schececl system and
such other public educational institutions as assigned
by law ~ Said board shall «ccnsist cf seven nmenbers
appcinted by the governor with cccfiruaticn cf the
senate to Si X 'year cvsrlapping ternms. The governor and
the state superintendent of rutlic instruction shall be
ex officio ncn-voting nenbers of the bcard. The duties
of the superintendent cf gpuklic instructicn shall be
prescribed by |aw

This secticn creates the kcard cf public educaticn and pre~
scribesits nmenbership and respcnsibility. As described in the
coments to the preceding secticn, the greatly expanded activi-
ties, personnel, and funding involved in elementary and secondary
educaticn require that this crucial secter cf education have its
own admnistrative ‘tkcard., Thelargest share cf state funds for
any cne purpose go to elementary and seccndary education. The
state admnisters over 2% nmajor federal grecgramsin education.
The kinds cf education needed and cffered are cccstantly changing
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and zxpanding, A bcard which IS +«c cocpe adequately wth this
vast area of responsibilities nust ccrsist cf nenbers whe are
gualified and whc have sufficient tinme tc beaccms knowledgeatle
abcut the particular problems and issues of public cducaticr. A
board is no more capable than is a supsrintendent Oof being ccupe-
tent te adminicstsr two fundamentally different areas cf  educa-
ticn,

1he need for @ separate fcard fCr puklic sducation prorises
tC bzccme even greatsr I N the future. The present +trends indi-
cate the assumpticn much greater rcle in educaticnal financing
by state ang federal governnments, pessitly as much as 90 pezcert
or mcre Cf tctal puklic scheel cests. Othar trends also  suggest
an increasing centralizatien in educaticn. This neans an even
greater degree Ccf peotential centrcl cf  educaticn at  the sState
level., & well-infcrmsd and representative tcard would provide a

wuch-nesded balance to decisicns on admnistrative gclicies,

r
t

A largs majority Of witnesses whe testified cn the subj ect,
including key state officials and rary educatcrs, spoke in favcr
of the two-becard concapt, They agreed that beth frce the stand-
point of public educaticn and frce that cf higher educaticn, the
separaticn Of functions is emnently gsensikle. A fermer chairran
of the stats beard Of =zducaticn, a lcng-time distinguished menmber
of the hoard, articulated tte pceiticr cf nary:

Pleasz give €Very ccpsideraticn tC @ two-kbcard System
Frankly, even th2 mcst capable, dedicated hcard pempber
finds It impcssikble tc dc justice tc the tctal assign-

ment. Letter from M. wu. E Richard, February 15,
1972) .

Nunerous studies cf the Ecntana educaticnal system have
reccnmended the creaticn Cf twe boards. A legislative ccuncil
report in 1963 resulted in the prcpecsal fecr a Constitutiona
amendmant tc create tuc kcards. The agendment WAS passed by +he
| egislature tut kept off the ballct fcr cther reascns. The
Legislative Council's recomrendaticr, Which was based on previous
studizs, cffered the follewing m jcr  justificaticn fcr a
two-koard systen:

I ncreased demands c¢rn cur educaticnal facilities due to
a growi ng gcpulaticn and inflaticnary pressures require
that the respensitkility fcr the adsinistraticn cf cur
aducaticnal syst=n be divided intc two boards, a Bocard
of Fducaticn whoSe respconsibility wculd be primary and
seccndary educatier, and a Ecard oOf Fegents whcsee
responsibility would be higher educaticn. ~ There is a
limt to the anount of tige @ 1lay board nmenber can
davete tC these responsikilities. 1he cveruhel m ng
responsibility placad on tcaré members has fprevented
them from devoting adequate tine tc the consideraticn
cf policy gquestions. (¥cntana Legislative  Council,
gigher__Fducaticn, Repcrt Nunber 5, Helena, 196C, p,1).
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The fear has been exrpresced that a saparate tcard for public
educaticn nmight usurp the powers cf 1lccal bcards, There is no
reascn tc be ccrcernsd about such a pessiblility, hewever, Since
the powers granted. ths sState tcard wovld be almcst identical to
those now granted. I ndeed, the ccnmmttee has actually deleted
the word "ccntrel® fromthe pecwers new granted the tcard so that
the rpew sacticn reads, "exercise general surervisicn cver the
public school systee.® It wculd be difficult tc argue that this
grants any additional gpowers to the state koard at the exgpernse cf
| ocal scheol bcards.

Under existing law, vocaticnal-technical centers wll remain
within the public school system and thus under the durisdicticn
of the board of public educaticn. ¥itnesses frcm the Vyo-tech®
fi=ld assured the ccnmittee that this was their preference at tha
present tine. Hcwever, the language of this section and of the
new section 11 allows sufficient flexitility so that, shculd cen—
diticns change, these ipstituticns cculd he acccmmodated in  the
system cf higher educaticn.

The vcting nenbers of the tcard wculd ccosist cf seven nmem
bers celectz=d by the governor for six-year cvarlarpping terns.
The governor and sugerintendent retain ex cfficic menbership on
the board but in a nenveting capacity. The ccrmittee feels that
the elective officials should be separate frcm board decisior—
maki ng, but should retain memkership cn the becard fcr irferma-
ticnal and coordinating purpcses,

The commttee feels that the duties cf the surerintendent
shculd be legislatively prescrited, tc allcw fcr changing ccndi-
ticns and rpossible alteraticps Cf the relaticnship between the

board and the superintendent. It is fully expected by the com
mttee that the office of the superinterdent cf puklic instruc-
tion will be previded fcr in the executive article. A majcrity of

the ccnmttee feels strongly that +he superintendent shculd be
elected, and the ccnmmttee has structured the educaticnal article
with this noticn in mnd. An el ected superintendent grovides a
necessary direct link tc the pecple which is inportant tc the
educati onal system

Secticn 11. BoAD CF REGENTS CF HI GHER ELUCATICHN,
There shall be a board of regents cf higher educaticc,
a body ccrporate, which shall gevern and control the
academ c, financial, and admnistrative affairs of the
Montana university system and shall supervise and
coordinate other public educational institutions which
may be assigned by law.  Said hcard shall consist of
seven nenbers appointed by the geverncr tc sSix year
overlapping terns, subject tc confirmation by the
senate, under regulaticns rrcvided Dby 1law. The board
shal | appeint its executive c¢fficer and prescritke his
term and duties. The gcverncr and superintendent  cf
public instruction shall be ex officie ncn-voting menm—
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CCHFPENTIS

_ 1b2 szccnd fundamental ccmpronent cf the precpesed new state
admnistrative structure ror educaticn is a bcard cf regents cf
highat educaticn. The same reascns which apply tc the need fer
specializaticn and concentrtaticr cr the public schccl toard hkclid
alsc fcr the becard cf regents. Higher educaticr IS fundanentally
different iron; public schcecl educaticn——ip gcals, curriculum
fi nanci ng, control, and creraticn—-and it nust be aéziristered
accordingly. There is very little ir cemgcry between the putlic
schocl systew and higher educaticn, cthzr thar a ghared need to
prcvide a smcoth transiticn fcr students Ltetween the twec sys—
terns.

A reccgniticn cf the particular needs and precblemes of higher
s2ducaticr has led all hat twc states tc estatlish separate state
governing pcards fcr htighs=r educaticn. Mcntana and ldaho remain
the c¢nly tw states which retain a single hkcard fcr tcth public
schools and the university system  Scme States have mere than
twc boards for their =ducaticnal sSyst ems, and the gererally
recognized principle is that different edycaticnal tasks require
different adgiristrative structures.

As noted in the ccmments +tc the previcus secticr, eajcr
studies of educaticr in ¥cntana have reccrmendsd the creaticen cf
twe separate bcards, The Lurham Fepcrt cn highar educaticn (G
Homer purham, ihes_Adpinistraticr cof Highsr fdwsatien iR Ecntana,

Hel ena,  wontana, Leqislative Ccuncil, 1558), For Instance.
described the difficultias cf a state board which was wunable to
deal satisfactorily With tcth areas cf educaticn. As a result cf

the racormzndaticn Of the purhaw Report, the legislature passed a
law which divided the hoard jipte twe rparts, ¢cre cf which sits as
the state board cf cducaticr, and cne cf which sits as the ex
officio ktcard of regents. Thig name-cshvffling, hcwever, has dcre
little to alleviate the difficulty inherent in a dualistic
becard.

In additicn to administrative guesticns, ancther fundawental
reascn exists fcr  the establishment of a separate bcard cf
regents of higher educaticn. Hi gher educaticn is gnct sinply
ancther state service; the admipistrative structure cf higher
education cannct be considered an crdinary state agency. The
uniqus character of the college and university stands apart frcm
the business-as-usual cf the state. Hi gher learning and research
IS a sensitive area which requires a particular kind cf rre~
tecticn not matched in c¢ther administrative functions of the
stats,

Few would dispute the vital impertance of academic freedcs
to the process of higher |earning. Such freeacm is the essence
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of thz Azcrican higher sducaticral syster, Cply iN an atgcsphars
¢t indepzndent and unfettared INQUITY can an ckijesctive pursuit cf
kncwledge Le conducted which s wunhkirndzred Dby prejudice and
vested intsrest. The great centrituticns tC beth scientific and
humani stic learning which have gmeroed frce Anerican cclleges and
universities can Lte attributed in laree Fart tec the freedcer
traditionally a2njoyed by the teachers and studanpts in such insti-
tuticrs.

This was the idsa iwplicit in the fcurding c¢f teth [rivats
and public colleg=zs and universities ip the United States, and it
'S an idza whi ch still prevaile. The sccisty @S @ whelas accepts
the principle unraservedly; rarely dees a direct attack cczs upcn
the cencept cf fres inquiry. Hewaver, a BOLé suktls kird cf
ccercicn has pads its apprzarance, and it is cf the sort which is
|_| kE|y tC becom:s an =ven gre€atsr  thpeat +¢  the I nt egrlty ct
higher cducatier it the futyrs, This is the yrcwing pcwer of the
central i zed, bursaucratic State. Rithcut cvertly ints=rdirg to
curtail freedons, the mcdern State has aksczked an increasing
apcunt c¢f powar and control in the rpax: cf efficiency, A
pervasive form ¢f irffluznce and paripuvlaticn has grcwo hand in
hand witk the emsrging predcrinance of the gcvernsert fcrn and
the ccrputzr,

¢ warning of this sccial trend was wvciced in a |andmark
study of tk= ~condition of the american university cenducted irc
the late 195{'s puder the chairzarship cf ©r. Filtcn Fiscznhower

under a Ford Ecundaticn grant. 1re study described a variety cf
cresping controls c¢r university systems which have agppsared in
recent “ysars across the ccuntry. It warns that, v"strict* adher-

ence Ly Institutions of higher learrirg tc a bewldering array cf
centralized bureaucratic controis wiil ultimately <ndanger the

academic a3 well as the adninistrative frzedcr cf the ccllege"
(Yalccw ¥cos and Francis E. Rcurke, The__Carrus__and _tha Stats
Baltimcre; The Jchn Hogkins Fress, 1959 r.6.). Amcna the

sources of growing ccotrcls which increasingly inpinge c¢r uni-
versities are state tudget cffices, state auditcrs, conptrollers,
purchasing departments, pzsrsonnel cffices, central building agen-
cies, and a wvaristy Cf c¢lder ferme Cf centzcl, such as |egis-
lative riders, which are being used in new ways tc affect col-
leges and universities. The infornal ccrtrcls associated wth
thése direct gmeans cftec exert an ¢yep strenger influence cn the
educaticnal prccess.,

Th= study concludes that the gainterarce cf the system cf
hi gher educaticn free frcu vnnecessary bureaucratic and pelitical
interference is inportant nct cnlv tc a bealthy academc atmpes—
phere but alsc to the administrative gfficiency of the system of
ni gher educaticr:

Creative research, by its very nature, requires freedom
tc move in a different directica if the facts uncovered
require it. The farther away budget autncrity lies and
+ke more time-consuming it is tc get permissicn fer
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such changes, +hs less Will Le acccpplished.  Research
and instructicp at the higher levels, are not services
for which specifications can te writter in advance, and
for which cne seeks +he lcwest bidder. They are ven-
ture¢ cajpital investnments where one successful strike in

a pultitude, either in the fcrm of a new ideal, or a
trained individual capakle of frcducing them my spell
the differenc= tetween a fcrward-wmcvirg cr a

retrograding raticn., (p. 21€)

The pcwar tC cocrdinate arnd crerate the system of higher
educaticn is cna which belongs properly tCc an infcrzed bcard cf
regents who have the kncwledge and ability to determne
rationally the course 0f higher education. #aster plars have
been suggested for the guidarnce cf higher educaticn in portara
but have failed tc be applied because of a lack cf pcwer on the
part of the koard for their implementaticn. A board cf regents
enpowered tc carry cut its inferwed judgnents kculd ke an i npor-
tant force for efficiency in the tigher educaticnal system

It is this factor of efficiercy which iS highlighted in the
study chaired ty Dr. Eisenhcwer. The griwmary ccnclusion of  the
study is that freedom actually enhances efficient cperaticn of a
university system

{Tihe fact that higher sducaticn very largely owes its
auvtcnomeus PoOSition In state gevernmert tc_the Eelief
that freedcs prcwctes rather than limts efficiency.

In the future theres is ore pcint that cclleges and uni-
versities will need to nmake to the gublic and its
elected representatives very rpersuvasively. Ibis is
simply that the goal of efficiency in higher education
can be realized wthout ncreducational cfficiale inter-
vening in the fiscal affairs of cclleges and universi-
ties. {cp. 313, 318)

Two facters in particular add to the efficiency cf a university
system which Is relatively free to ccntrcl its cwn affairs:
| cng-range planning and admnistrative decentraliaaticn. There
is a clear need for a streng becard cf regents to nake |ong-range
plans which are agppropriate to the needs cf higher educaticn and
free from short-tarm political whins. The limts of centraliza-
tion in government cperations have beccre apparent; particularly
in such an unpredictable and flexible field as higher education,
local and regional decisicn-making has dercnstrated a greater
efficiency than have ultra-centralized managenment techniques.

A board of regents which is given the pcwer tc ccntrcl  and
manage its cwn affairs sould enornously inprove the planning
situation for higher education in Mcrptara. At present dupli-
caticn and inter-institutional rivalry fcr funds is the rule.
Under the proposed system the btcard of regents would submt a
uni fied budget to the legislature for actien. Ccnpetiticn fcr
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funds which ncw ceccurs in the legislative halls weuld be resclved
in advance DY the Lboard, which wculd have ir mnd a brcad view cf
hi gher =ducaticn, Simlarly, tke bcard uculd te in 3 position
Wi th krcwiz=dgs and autherity tc €limirate wast ef ul duglicaticn cf

cours=s and other =srdesavers  whkich ncw drain university funds.
Acadenic and administrative time which 1g rncw  wasted inoa
mul ti-|evel Ludgeting gprocsss weuld be gpared. Hard decisions

ccncerning divecticr and cpsration ¢f the gsptirs uriversity sys-
tep could be made intelligsertly and chbdcctively by such a hcard.

Fith thes: ccnsideraticns ir mind, the ccxrittes has devel-
oped tha Ffpropcsal for & tcard cof regerts cf higher educaticn
eptodied in section 11. 1The prcposed hcard weuld fulfill  the
reguirsmants for specializaticn, frecdcem, and efficiency
describzd abecve., The tecard weul'd tave ccrperate status and weul d
te charged With the functicr ¢f ceontrclling the academc,  finan-
cial, dnd admnistrative aiffairs cf thes Mcntara university sys-
tern.  These are the characteristics ard pcwers which such a board
must necessarily hszye in ¢rder tC re effective in  carrying cut
the purrcses fer which it ig designed.

In d=signating the tocard cf r=gerte a rcdy corporate, the
commttee intends that the tcazd te «ccrsiderzd a legal entity
which has pewers as a tcard rather than as individuals and which
IS perretuated asS a separats administrative entity, Wth such
status, *+h2 Loard gains a legal status aprrcpriate to its task
One study netes:

tany uculd interprst the granting cf ccrrcrate status
tc 4 university as the highest achieverent and fullest
reccyniticn of the independence of higher =sducatics.
Tt 153 an ackncwledgument cf the fresdcm for objective
inquiry necessary fcr an inpstituticp cf Pigher educa-
ticn. {Hawaii, Legislative Refstence Eureau, Hawaii

tion__(Figher. hducatiol), Vol., 2, Berclult: 1968, F.E.]
As a Constitutionsl ccrporaticrn, the tcaré cf regsrts uculd
be rresumed tO cxercise managerial ccrtrcl ¢verits own i nternal

affairs. fxtensive studies which have besn dcne €n the Ccenstitu-
ticnal status cf bcardc cf higher educaticn indicate +kat the
Earticular determnation cf pcwsrs and responsibilities cf a
oard fcr a given state depend to a large degree on the partic-
ular history and academc structure ii; that state, {See espaw-
cially Charlesii. Cashmcre, Earry 1, Hecert, and Ronald R
Lodders, Qonstituticnal _ _authority.fcr. gigher Education: A Iegal

Apalysis, rercrt submitted tC the fduycaticr and Public Lands Coo-
mttee, fontana Constituticral Ccnventicn, 1871),

It is interesting to ncte that ttes 3cntana Ccpstituticn cf
1884 named the Lcard "ihs Regents of the University cf Fcntana®
and designated it a "body ccrycrate® [Art. IX sec. 1z]. This
languagz was changed when the «cencept ¢f the state tcard was
troadened in 1889 tc include jvrisdicticn over cther state educa-
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ticnal irstituticns, [Art. Xl, =ec. 8, Ccretituticn Of 18897,

Under th: =xisting secticn 11, the ¥entana Surreme Cocrrt has
declared thav, "the board of education is a part cf the executive
depactment, and is tut an agency cf the state gcvernment" (State

v.__Erapnon, &% ¥Mept. Zuw, 208 [ 19293). In the gape orpinicr, the
court rafaerred tc the university as the tdevelcpment arm® cf the
stats. It is the ccorittee's view that this is nect an  adequate
description 0f a state board cf regents ncr cf the character c¢r
function of & univzrsity. 1The rrcpcsed section would establish
the bcard and the university system in rcles appropriate to a
modexru, free syster of higher egducaticn,

The hoard of regents is alsc granted suparvising and coordi-
nating pcwers cver other instituticns of higher =ducaticn as may
be assigued by law. This distircticn between kcard powers with
respect to +tha university system and other instituticns cf higher
education is 0f particular irpcrtarce tc ccmmunity coll eges,
which are presently ccntrolled ty local teards. The |anguage
| eaves fl=xibility tc the Jlegislature to respend tc future
develcprments in hi gher educaticc. The menbership and terns of
the Lkcarxd are identical to those cf the tcard cf public educa-
tion; however, in ccrntrast tc the 1lcwer bcard, the becard of
regents is authorized to appcint its cwn executive officer.

Section 12. STATE UN VERSITY FUrDS. The funds cf the
state urniversity and cf all cther state instituticns cf
lzarning, frcm whatever source accruing, shall fcrever
remain inviclate and sacred tc the jpurpese for whick
they were dedicated. Tke wvaricus Tfunds shall te
respectively irvested under such regulaticrs as may te
prescrited by law, and shall Lte guaranteed by the state
agai nst lcsg Or diversicn. The interest of said
invested funds, together with +the rents frem |eased
lands or prorerties shall te devoted t¢ the nmintenance
and pzrretuvation of these respective instituticns.

CCEPMENTS

This section remains unchanged frcp section 12 of the exist-
ing Ccnstitution. This provision has worked well in grctecting
the funds of the university system and it is ir accord with the
conditicns mandated in The Erakling Act for |ands grarted the
university.
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MINCEITLY EFRCECSAL

BE 1T PRCPUSED BY TPRE ECOCATICN ANLD PBCOEIIC TANLS CCFFITTEE:

That =he Fcllcwing £zcticn reglace secticr 3 ¢f +ths Fduca-
ticn awud Fublic Tands Majcrity Frcpcsal:

ARIICLE
ELOCATICH
Sectizn 3. The puklic scheecl furd shall fcrever remain

inviclate. The public schcel fund and the funds cf the state
anivarsity and of all c¢ther state instituticns ¢f learning, frox

whateveIr source accruing, shall ke =safely and ccepservatively
invested in public s2curities with the state, ¢r in bcndc of the

United Statzag, or in cther securitiss fully cuaranteed ags tc
principal and intsrest ©y the Urited States, ©cr IN otler such
safe investm:nts hearing 3 fixed rats cf irtsresst, as ray ke pre-
scrited by |aw

Z5/_klcyd_Barnaxd /s/_karjerie_Caip L5/ _Rckert_Koble
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CCMMENTS CH PINCEFITY EFRECECEAL
AFTICLE ...

fLDOCATICH

Secticn 3, The puklic sckeel fund shall forever
remain ipviclate, The public sckeccl furd and the furds
¢t the state university and cf all cther state irsti-
tutiens of learning, frcr whatever scurce accruirg,
shall fe =sz2fely and ccrssrvatively invested in puklic
securitice with the state, c¢r in bepds cf  the United
States, Or in cther securities fully guaranteed as tc
rrincipal and interest by <te Urited States, or in
cther such safs investnments tearing a fixed rate cf
intersst, as gmay be rrecscriked by |aw

CCHMEINRTS

A mnority cf ths ccrwittee feels that, although unnecessary

h':.
restricticns shculd ke remcved frer the investnment of state
funds, mnevarthelsss, security nmust te the gredcrinant factor in

the investmznt of schocl funds. ¢ elimnate all restrictions
except those =adopted by statute would te tc allcw the =chccl
funds t0 c¢ere dinte possible Zecpardy, in the case cf, for

instancz, If +the investment kcard were tc apphasize the princigple
of growth <¢ver that cf security. fue tc the reliance cf |ocal
districts upcw an insured scurce cf yearly funding, the rmincrity
feels +that the grsatzst yrecauticns nust be taken in securing
thess pubklic funds which are deveted tc the suppcrt of education.

The mnority, therefcre, propccseg that specific restrictions
to guarantee the secure investment cf schccl funds e included
under section 3 cf the prcpceed new article. This Irtenticn also
requires a3 nodification of the prcpesed article on investnents.
The addition cf the fphrase "nct ctherwise Constitutionally
restricted" allcws the requirements specified in the mincrity's
proposed section 3 cf thenew Educaticn article to be fulfilled.
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$INCEITY EECECSAL

BE IT LHECEQSED:

That the follewirg e substituted fcr secticn 6 cf the
Bajcrity Progpcsal ¢f the fZducaticr and Public Ilands Ccumittee,

Secticn £, AC [ECHIEITEL TC SECTARIAN SCHCOILS,
Neither the legislative assantly, ncr any county, city,
+ouwr, cr school district, c¢r cther public ccxrrorations,
shal ayar MBKe dirsctly any arprcpriaticr, cr pay frem
any vputlic furd c¢r mcnies whatsver, ¢TI make any grarnt
cf” lande or other prcperty in aid cf any cturch, cr fer
any sectarian purpcse, cr tC aid ir the suppert Of  any
schecl, academy, serinery, c¢ellege, uriversity, cr
cther literary, scieptific ipstitutien, c¢e¢ntreclled ir
whole ¢z in part ty any church, sect cr dercminaticn
whatever.  This szction shall nect aprly tc¢ funds frem
tederal scurces [prcvided tcC the sPate fcr +he express
rurrose Of distributicn tC nen—puklic educaticr,

——— e e - — s it " prr e T L o
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cticn ¢, AID EBCEIEITFL 1Ic SECTARIAN  scBeels,

2T the lsgislative asserbly, rcr any county, Clty,
tcwn, cr school district, ¢r cther public ccrpcraticre,
£hall =ver make directly any apprepriaticn, or pay frcm
avry patlic fund cr mcnies whatever, cr rake any ~grant
cf lands or cther preopercty in aig cf any church, c1 fer
ary ssctarian purpcss, cr tO a@ir? in ths suppert cf any
scheol, academy, semnary, «ccllege, uriversity, cr
cthzp literary, scientific instituticr, cecntrcllisd IN
whol< oI 1ir rpart by any church, sect ¢t derceiraticn
whataver, This secticn shall »nct apply to funds frex
federal scurcse previded tc the state ¥cr the express
rurpose ot distrikuticn tcC non-public educaticec.

CCHMENTS

A mincrity of the copmittee groposes that the secticn 8 cf
the precent Constitution be pcdifisd ty deleting the wecrds Mer
indirsctly" zrrocer the first cepterce and that a ney sentence be
addad at +h= and of the= sfcticn to read as fclleus: NThig
saction shall net apply tc funds frer federal scurcess provided to
the state zor the exrress purpcss Of distritution tC necrpublic
educaticn.®

Tha mncrity subscribes to the gpesiticr expressed in the
body of the wmajcrity prepcsal in which Equality of educaticral
opportunity for all is stated as a primary gcal. Tt iS the con-
victicn oOf the wmincrity that this gcal amcunts to a hecllecw pree-
ise, unless come previgicn IS made inN ocur Constituticn whaich W |
protect the rights of that sectcr of cur scciety which is engaged
In nonpublic educaticn. There are rressrntly 11,645 elenentary
and secendary students, cor 6.3% cf the tctal elenentary and
secondary students cf the sta*é enrclled in ncrnrublic schecols. A
tctal cf 2,775 students, or 1.3 cf the tctal higher eduncaticn
students of +the states, are enrclled iN ncrpublic instituticrs cf
hi gher learrirng.

It is conmon know edge that wmany nonpublic institutions are
facing extreme difficulties in financicq their institvticns.
Naticnally, in 1950 cvar 50 rpercent of university ard college
students ware enrolled in ncnpuhlic institutions. 1In 1969 this
figurr had dropped to 28 percent, many ncoputlic elenentary and
saccndary schecls arc al so teing forced tc clese.

Due to school closures, since 1964-65 the number Cf studernts

enrolled in nonpublic el ementary and seccndary schecle in ¥cntana
has dropped fron 19,878 to 10,579, a cut in eprclilment Cf  almost

hal f. In the same peried 22 cf the previcus tctal cf 64 ncn-
public schools were forced to close their decrs. (See Appendi x
G).

In an age when the state exercises vasteccneric pcwers and
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when inflaticnary pressursg are rising, the hepes for the sur-
vival cf any nonpublic educational instituticns bteccse increas-
ingly dim

The rasult 1S not only a denial c¢f fducaticcal  cprcrtunity
and diversity, but alsc a sigrificantly greater drain cr rublic
ravenue than weould te the case if the schecls were allowed to
survive thrcugh ths types cf aids psrrittesd wrder tht federal
First Amendment. Ar sxarple cf the increased ccsts tc taxpayers
resulting from +the clcsicg Cf ncnpuklic schocls is that cf the
recent cIosin% of parcchial schccls (334 high school students;
16¢ Jjunicr high students; 323¢ elenentary students) in Hzlena.
The additional ccsts which resulted in Helena frcop the displace-
mant ¢f students frem oncnpublic tC public schools without any
incr=asa in tax base has ‘tesn estimated tC Lke aprroximately
$1,7€7,60C cver the Fast three-year rericd (based cn bond i ssue,
perm ssive levy, voted anount, and deficiency). This dces nct
include the additicnal cost tc the state fcurndaticn fregram fer
the sugppert of the additicnal students. In the state as a whcle
the estimated savings to state taxgpayers resulting frceg students
educated in nonpublic elenmentary ard seccndary schools is approx-
imately %6,000,000 par year. A takle shkewing the state-wide
savings tc taxpayers is Included in Rappendix d,

In a tine when the naticn's ccurts are insisting on educa-
ticn as a fundanental and tasic right, and that equality cf edu-
cational oppcrturity be neasured ty a ccrrespending equality cf
financial expenditure, it is ipccngrucus to retain a Cerstitu-
ticnal sStatement that might deprrive a significant segment cf our
studerte Of any aid available wkict mght help tc equalize their
educaricnal cppcrtunity.

Edycaticn IS ty its very nature a public purpcse., This is
the reascn Why the state involves itself ¢ fully in accrediting
and setting standards for teth public and nonpublic schools.
The ability of a student to receive a secular educaticn shculd
not be hampered by his religicus ¢r cther beliefs. | nci denta
aid which might accrue to religicusly ccnrected instituticns
shoul d nct preclude the majcr benefit to the child of the receipt
of an education, any nore than religicusly affiliated hespitals
shculd be denied puklic assistance because cf fpossitle indirect
aid tc a church.

Section g of the existing Corstituticn iS awcng the mcst
restrictive, if not the most restrictive, such  Constitutional
prcvisicn in the nation. In additicn tc a cczplete tan listing
all rossible scurces of public aid to sectarian schools «¢r for
sectarian purpcses (which s identical tc the mpst strirgently
worded provisions in several cther states), the mcntana provision
adds the words "directly or indirectly". This precludes even the
kind cf student benefit aid which has teen accepted by the Fed~
eral Supreme Ccurt.

It is the belief of the minority that the |anguage ccrtained
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In sscticon @ cf the present Ccrstituticn S unngcessarily strin-
gent ard rcses a serious threat to the educaticral rights cf stu-
dents attznding wncrpublic educational instituticns. The
financing of education in America ir the future is in a state ¢t
flux tutz therz IS every indicaticc that the federal government
will" bacem= incrzasingly invelved, A rgcert study ty the

National Educaticnal Finance Frcjsct cencludes:

whatsver federal grarntes are gade in the days ahead,
they shculd nct ty-pass state geverrmerts; instead,
taderal grants for public schccls sheuld ke made tc the
ctate aducational agency for allccaticn tc loca
school s in acccrdance with state plans. (Naticpal Fdu-
caticnal Finance Frojsct, Future_Lireckticns_fcr__Schecl

shouli revenuye sharing, blcck grants, and cther forms cf
federal financing, yzt tc te devised, fall wthin +the jurisdic-
ticn cf state ccntrcl, nerputlic educaticral institutions m ght
be sariously affected if such funds had tc te vrestricted in
accordance with the =z=qulaticns cf the grresant section &,

Iln reply to thcse whc are fearful ¢f changing the present
systap l=st State aid to parochial institutions viclate the rrir-
ciple of separaticn of church arpd state, the mnority w shes to
pcint cut +kat th=s First Anendment of the federal Ccrstituticn
guarantees tte enfercement cf that prinmciple. The First Amend-
ment has a tack-loy Cf alpcst 2075 years cf 1legal interpretaticr.
That interpre¢tation has evol ved thkrough the years to a rather
clear definition cf +thas types of aid which are permissitle and

thcse which are not. 1he primary ccncerns expressed by the Ccurt
inits mcst recent cases c¢n the subject are cn the principles of
ncn—-entanglewment and state neutrality. In Lemcr_v., Kurtzmar (403

US  622) the Chief Justice rurger gave the cpinicn of the Ccurt
whi ch stat ed:

gur pricr holdings dc rct c¢all fcr tctal separaticn
between church and state; tctal separaticn i S nct pes—
sikle in an aksclute sense. 4 . .Judicial caveats
against entanglement must reccgnize that the line cf
separation, far from being a *wall," IS a blurred,
i ndi stinct and variakle barrier degepding on all the
circumstancegs of a particular relaticnshigp. .

In  order to det erm ne whet her t he gcvernmert
entanglemsnt Wth religicr is excessive, w2 nust exam-
ins the character and purposes cf the instituticns

which are benefited, the nature of the aid that the
State provides, and the resulting reslaticnship Fetucer
the government and the religicus authority. (Id. at
756- 757)

In this case the ccurt ruled that state subsidized sal ari es
for teachsrs of secular subjects ir rarcchial schools violated
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this prircipla c¢f ncro-srntanglegent and therefers was nct accept-
able as a formcf aid.

The mnority proposal is in acccrd With the princirles set
forth in the ¥irst Ayendment, What is at stake ip the mincrity
prepcsal IS not separation cf church and state, which IS ar issue
of tasic rights already delineated by the Federal cCcnstitution
and federal courts, hut rather the issue cf enccuraging eguality

of educational cppecrturity,

Finally, the wmincrity W shes tc take the position that the
language of the existing sectien 8 is rigid ard inflexikle, and
is cot in keepirg Wth changing legal irtergretaticrs nor
fluxuating social patterns. In order to protect cur heritage cf
pluraliss and foster the principle cf equal educaticnal oppor-
tunity, tha mincrity report urges adcgticr Cf itS frcpceal,
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MAORITY ERCECSAL

BE I7T PROPOSEL EY THE EDUCATICN ANL PBPLIC LANLS CCMFITTEE:

That there pe a psw Article cn Fublic Lands tc read as fcil-
lcuwe:s

ARTICLE __._

EUELIC IAMELE

Szcticn 1. PUELIC LAND 4LOST, LISECSITICN, all lands of
the state Chat have heen or that mMay hereafter te granted tC  the
state by Ccpgress, 3dnd all lande acquired ty gift cr grant or
devise, frem any perscn or ccrpceration, shtall ke public larde o
the s*iats, wnd shall te held ir +rust fcr the pecrle, to te dis-
posed Of as kerzafter provided, fcr the respective purpcses feor
which tney have been Or pay te granted, dcrated cr devised; ard
none of such lard, rcr ary estate or irterest therein, shall
ever te dispose:? of =xcept in pursuance cf general 1laws prcvidirg
for such Aispesition, nor unless the full market value of the
estata oI iuterest dispogsd ¢f, tc ke ascertaired inp such manner
as may f©e prcvided ty law, te paid cr safely securzd tc the
state; ncr shall any lands which the state helds by grart freo
the wgnited states (in any case ir which the ranner of disposal
and givtirum price arz so prescrited) te dispcsed, cf except in
the warner and fcr at least the Price prescrited in +he grant
thereof, wthout the consent of the utrited States. said lands
shall be classifizd by ths koard cf land ccrgissicners in a man-
ner prescribed by law. Any ot said lands aay he exchanged fecr
other lands, public or private, which are equal in value ard as
clcsely as pessitle ¢qual I N area.

e e A — s .

Vices Chairrman

£s¢ Llcyd Barpard _ £S¢_William Burkhardt
45/ ¥arjerig_Cain_ L5/ _Fax_Conover _____
Zse.capl _Lavis___ £54_Gene_Harbaugh __

i o . . S A S Y
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CCHMHENTS Ck MAJCERITY EBRCECSAL

Secticn 1. FUBIIC IAND LFUST, LTSECSITICN. Al
| ands of ths state that have tecn ¢r that nay hereafter
be granzed to +he =stats by ccrgress, and all |ands
acquired by gift or grant cr devise, frce any gperscn cr
ccrroraticr, stall ke putlic lands cf +the state, and
shall  be held in trust fcr the pecrle, *tc be dispesed
cf as hereafter provided, fcr the raspective purposes
fcr which thzy have teen ¢t may ke grarted, dernated cr
devised; and nc¢ra2 cf such land, ncr aly estate ci
interest tharein, shall evar ks dispecsed of =zxcept in
pursuance of general laws providirg fcr  such  disposi-
ticrn, ncr unless +the full market value cf the estate ¢r
interest dispcsedcf, tc te ascertained ir such manner
as may ta2 provided by law, be paid cr safely secured tc
the sfate, nor shall acy lands which the state holds ty
grart frcm the United States (in any cass in which the
manner of dispcsal and  mninmm fprice are cC pre-
scribed) ps disposed of, except in the manner and fecr
at  l=zast the grice prescribed in the grant therzcf,
withcut tha ccnsent of  the United States., Said |ands
shal | te classified by the bcard cf land ccrpmissicrners
in a manner grescrited by law, 2ry cf said lands may
te exchangsd for cther lands, public cr frivate, which
are equal in value and as clcsely as pecssikle egual in
area,

COBMENTS

In testimcny on the issue cf rublic lands, officials cf The
Stat e Land Rcard described public lards as tzxvst Ilands held by
the state and stated that the inccme derived frep thsse lands is
credited to the state school furd cr cther respective purpcse fer
which said land yas granted. Spcrtspzr maintalned that there 1S
a lack ¢f public access tc public lands. 1Ths cemgittee al so
heard frcm several witnesses cn existing and prcpcsed rmatagement
Fractices cn puklic | ands.

The committec took into account the nandate of The Enabling
Act of 1889 in drafting its prcrceal. It is the general view cf
the commttee that the primary Ccrstituticnal issue with regard
tc state lands is the designation c¢f state <ztespcnesikility for
public lands as held in trust by the state tc be dispcsed cf as
provided in the terms of the grant. Admttedly, sone dispute as
to the mandate ¢t The Enabling Act has and mll, in all probabil-
ity. be raised. Tha "general yurlic benefit" potien articulated
in Thempsen_¥, Babcock (147 Mcaot, 4€) requires ccntirval irter-
pretaticn and specificaticc. The questicn cf just what is the
"largest measure cf legitimte and rcascnakle advantage to the
state®™ remains open to further detcrmnaticn. The ccneittee
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amphasizes the singular mancdate in  The Fraklirg Act that the
lands granted in secticn 10 wse¢re "“ftor the suppcrt cf ccomon
schocls." The propesal e2mbodies a fundanental prctection oOf
these lands entrusted to the state so that their dispcsiticn wll
be in accordance with the greatest public benefit, ccmmensurate
with the purposes for which the lands w%er= granted.

This gpropcsal expresses the conmittee's view cf the best
Constitutional r=thecd cf Serving public dicterest, granting
powers, and providing for needed flexitility. Convinced cf the
need for scund and efficient nmanagenment cf State School |ands,
the ccrpittee delegated this respensibility in aocther secticn cf
the Ccnstituticn to the Pocard cf Land Ccmrissicners., The perits
for such acticn are (1) =success Cf presept system and (2) need
for flexibility. The ecencmic success cf the present system cf
| and managenent is tcrne cut ty the fact that the state had as of
June 3¢, 1970, £52,9C7,243 dcllars in its permanent schecel fund,
with almcst $3,600,000 dollars ccrirg ir cn deferred paynents
every Yyear. ficntana remaing one of twec or three states In the
paticn which has been wise enough tc retain alncst the ertirety
of its federally granted scheccl lards and which, as a result,
ncw reaps a substantial inceme from such lands fcr schecle,

The conmmittee decided to delete the Ccnstituticnal sreci-
ficaticn of land classes. Hcuse Jcipt Rescluticn #3Z (Laws of
Mcntana, 42nd Sessicn, 1971, Vol. 11, p, 17C9) expresced the
sense of the legislature in the fcrp of a reccrmendaticr tc the
Constitutional Convention that the bkecard cf tand Conmissioners be
given the authority to grant nultiple use classificaticzs and the
power to change these classificaticns as the bcard deemed neces-
sary. The conmittee agrees with the intent cf this rescluticp tc
provide flexitility in nmanagement cf public lands., No argunents
were presented to the ccmmittze i N oppositicn tc Such a  change.
The conmmttee can fcresee only tenefits in the elirinaticn cf
rigid Ccnstituticnal c¢lassificaticrs,

The other area of change in the article was the inclusicn cf
the sentence, *"Apy of said lands &may te exchanged fcr ¢ther
| ands, public cr private, which are equal in value and as closely
as possible equal in area.” Due to the fact that The Enabling
Act was anended in 1932 tc provide for such an exchange of |[ands,
the ccmmittee prcpecses a Constituticn that centains a  provision
consistent to the anended Enabling act, Cevyeral W tnesses
pointed out the advantages which wculd accrue to the state from
tile ability to mke judicicus exchanges tc consolidate state
hol di ngs.

The conmittee also elimnated secticrs 2 and 3 cf the exist-
ing Constitution, Article XVIl, on the grounds that they have
been made obsolete by the gpropcsed rew |anguage.

It Summary, the ccmeittee bhas retained alncst the entire
first section of the Public Lands Article (Article XviI) cf the
present  Constitution, with the inclusicn cf Pexchange® of state
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|l ands to add an impcrtart ranagerial pcwer, 1The ccrmittae chose
tc <elimipate Constituticnal classifications fcr state | ands due
tc ths need for flexikility. secticns 2 and 2 were eliminated
because thzy are otsclete or ar¢ matters Cf purely legislative
CONCELD,



PAJCRITY FECECEAL

IT BRCECSED EY THE ELUCATICK ANL PUEITIC IANLS CCHMITTEE:

Article on Investments tc read as fcl-

Tag
asserbly shall yrovids fer a unifieé invastmernt [Icgia

ARTICLE ___
INVESTEFNTS

INVEST¥ENT FRCGEAM. The legislativs
I

fcr all

Tne State nay invest surplus funds c¢f any polii-
tha state ywhsn reguvested t¢ dC s¢ ty tlre gev-
rclitical sybdivigicn. The 1lzgislative
designate a state officer c¢r agency tc accert cr

rs tc the stare. The state shall keey a perna-
all ccntrikbuticre tC the state, and shall gpericd-

ical sundivisiocn oOf
erning kcarcd of
assernbly
contriputi
nent reccrd cf
ically make rrcvisicn

commencraticn ¢f  thcse Lkencfacters,

legislative asszably shall establish regulaticrs and limita-

for the investnent of

public funds. An audit cf the state

t¢ ccpducted arrnually.

investment program shall

g — v — o o 7. AP o s i

Vice Chairmen

. v — i

- = L L T

/5S¢ _¥illiam Burkhardt

S — ————— i — T . i o i
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CCuMERTS ¢k EAJCFITY ERCECSAL

Secticn 1. UNIFIED INVESTIEERT ERCGEAF. The legis-
lative assenmbly shall fprcvide fcr a unified dinvestmernt
rregram fcr all puklic funds. The state may invest
surplus funds cf any gpclitical subdivisicr of the state
when requested to dc sc by the gecverning kecard cf  that
rclitical subdivisicn. The legislative assenbly shall
designates a state officer or agency tc accept cr reject
contrihuticns tc the state. The state shall keer a
permanent record of all ccntrituticns to tke state, ard
shall periodically make previsicr fcr ccmmencraticn of
thoce Dbenefactors. The legislative assembtly shall
estaklish <regulaticns and limtations fcr the invest-
ment of public funds. An audit cf the state investeert
prcgrar shall be conducted arrualiy.

CCHEENIS

The relevant article of the existing Ccunstitution (Article
XXI') was dJecintly assigned to the Revenue and Finance Ccnmittee
and the Educaticn and Public Lands Ccnmmttee. After due <cecnsid-
eraticn of the provision in ccnjuncticn wWith the Feverue and
Finance Committee, a mjority of the Educaticn and putlic Lands
Ccrmittee has decided tc adcpt replacenent |anguage similar to
that rrocros=d by the fcrmer ccnmmttee.

The Education and Public 1aprds Ccnmittee is ccncerned with
the security and prctecticn cf the gpublic funds cf the state, but
recogni zes the obsolete character cf rcst cf the fxistirg article
on thz Trust and Legacy Fund. Cue to the ccnfused history of the
fund and the statutory nature cf wmecst aspects cf its investnent,
the ccnmittee feels that ¢nly a Ekrcaé stategert cf investnent
policy is necessary. A unified state investment program is the
nost rational way tc adm nister such funds, and it is a wmethed
which promises to increase the inccme frcm such mcnies over what
has been realized in the Fact.

This proposed secticn differs frce the eajcrity gprepceal cf
the Revenue and Firance Ccnmittee in two majer respects. First,
the commttee feels that it is inportant t¢ allow 1nvestnment cf
the funds of localities only at their cwn request. Secondl vy,
due tc the particular character of gifts and grants nade t¢ the
educat i onal systen, the committee agrees that it is inportant *c
mai ntain records of such gifts and tc ccmrmemcrate the benefac-
tors. G herwise the majority of the Educaticn and putlic Lands
Conmmittee is in agreement with the groposed language and ration-
ale of the majority of the Revenue and Finance Commttee cr this
PICV1IS1Ch.
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EINCEITY EECECSAL

BE IT FKCECSED EY THE ELUCAIICKN ANE PUBIIC LANLS CCMEITTIE:

That the fcllowing sentence replace the first =enteénce cf
the fducaticn and Public Lands Fajeority Frcpcsal:

ARTICLE
INVESTFENIS

The legislative assembly s=hball previdgzfcr a unified invast—
sent rpregram fer all public funds not ctherwiss Cepstituticrnally
Iestricted.

PR~ P AR A s~ o e fiad i e e e A
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CCHMENLS CN FINCFTITY PRCECSAL
ARTICIE ___

INVESTMENTES

The legislative assznpkly shall prcvide fcr a wunified
investment pregrap fcCr ali public furds not ctherwise
Ccnetituticpally restricted.

CCHEENTS

» mincrity cf the ccmmittee feels that, althcugh unnecessary
restrictions should be remcved frcm the investnent of state
fFunds, wewatthaless, Security must te the prederinmant facter ir
the investmernt cf school funds. 1Ic elimirate all restrictions
2¥xceprt theose adeopted ty statute wouldé be tCc allcw the scheol
funds to corns ictc gpossikle jeopardy, in the case cf, for
instance, 1If thes invsstrent bcard were tC emphasize the prircigple
of growth «c¢ver that cf security. Tus tc the reliance ¢t |ocal
districts uren an insured source of yearly funding, the mncrity
feels that the greatest precauticns MUSt Le takep I N securirg
thesa puklic funds which are deveted tc the suppert of education.
I"he additicn cf +the tphrase "nct ctherwiss Censtituticnally
restricted" in the ¢fprcpcsed investments article allcws the
requi renents specitied in the mincrity's rroposed secticr 3 cf
the new educaticn article tc be fulfilled
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ELOCATICN AETICLE
BRCECSED SECTION

o

Lad

Puklic Iandcs Article

Investmernts

Article
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X1,
X1,
X1,
1,
X1,
X,
X,
X,

X,

X,

XVILI,

XXI',

w

Se]

12
i1
11
11

12

(entire
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APPENDI X B

PROPOSALS CONSI DERED BY COW TTEE

The follow ng delegate proposals were exam ned and

considered by the Education and Public Lands Commttee

during its deliberations:
Nunber of
Proposal Chi ef Sponsor Subj ect Matter Di sposition
1. 11 Virginia Blend Full State Fund-- Intent included in
ing part, Section 1
2. 29 Marian Erdmann School Election Intent incorporated
Section 8
3. 41 John Leuthold Public A d I ntent incorporated
in part, Sec. 6
4. 43 R. Champoux Equal Educa- I ncorporated in
tional Opp. Section 6
5. 46 M ke McKeon Public School Intent Incorporated
Fi nanci ng
6. 49 C. Blaylock Apporti onnment | ncorporated in
of School Funds Section 8
7. 68 Carl Davis | nvest ment of I ncorporated in part
School Funds in Sec. 1,3,5
8. 74 Max Conover | nvest ment of Adopted with slight
Public School changes as Sec. 3
Fund
9 85 G Rollins Body Corporate I ncorporated in part
Section 11
10. 91 Marjorie Cain Equal Educational Incorporated in part
Qpportunity Section 1
11. 102 R Kel | eher Financial Suppt. Rejected

Private College
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113 R Roeder Teachers' Salary Rejected
Equity Board
128 M.N.Robinson Appoi nt  Board Rej ect ed
of Education
130 M.N.Robinson Public Libraries Incorporated in part
in Section 1
135 Carl Davis Exchange of Adopted with slight
Public Lands changes as Public
Lands Article
142 John Tool e Two Boards I ncorporated in part
in Section 11
143 John Toole Conbi ne Sections Intent incorporated
1 and 6 in Section 1
146 D. Bugbee Board of Regents Intent incorporated

in part in Sec. 11

164 G Har baugh Section 8 Rejected in majority
report. Adopted in
mnority report

171 W. Burkhardt Board of Regents Intent adopted in
body corporate Section 11

175 G Harbaugh School Lands I ntent incorporated
in part in Public
Lands Article
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Name_ - Affiliation - gesidence - Subject

1.

10,

11.

12.

73.

14.

15.
16.

T i A W kA T s o W i e AR e R el A . —

N. C Cstrander - Ssventh Ca?/ Adventist Churches . Felena -
Evtlic Aid tc Nen-fuklic Schecls.

tr. E L. Lynn - citizepn~ Helena - Fublic Ald tCc Necr~Fullic
Schkocls,

Chadwi ck Smith - #cntana Schecl Ecards Assoc. =~ Helena - 1yo
Ecards of Education.

Con scarlin = Educater - Billirgs —Zdocaticnal Ehilcscrhy,
c. li. Anderson - citizen - pilicr ~ Educaticn in GCeneral.

Eill Cainan - Mascns cf HMcntana - Helsna - Fublic Aid to
Nen-Fublic Schccls.

G adys Vance - PTA - Geat Falls - Gereral Educaticn.

LI oyd Markell - Mcantara Edccaticn asscc, - Helena - Article
X7,

Harriet Melcy = fember Of +the State Bcard = Helepa - Twc
Eoards cf Educaticn.

Harry axtpann - Supt. cf schocls, BRecsevelt county « wHolf
Ecint - Ccunty Superintendents.

Clarice Beck - American Asscc. cf University Wnen - Helena =
Age 1imit,

Echbert Berrig - Supt. Of Scheels, Linccln County - libby -
Ccunty Superintenderts.

Margaret Brcwn - Supt. cf Schccls. Gallatir Ccunty . Eczeman
- County Superintendents.

lad Schwinden - State Land ccmmissicner - Helena - State
Lands and public access.

Fred Jchnsen - Citizen « Geat Falls - Euklic Lands.

Lolores Colburg - State Supt. cf Public Instruction « Helena
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- A11 aspects cf Educaticn.

17. Maurice tiickey =~ tcntana FEducaticn Asscciaticr - Helena -
Fuklic Lands.

19. Fletcher sewty - Frvircrmsntal Ccuncil - Helena - Fublic
lands,

19. Stayan Ccldircn = 8

_ _ tate low-Inccrge Crganizaticn - FHelena -
Article x, sections & a

rd 7
23. Hckert Pantzer - President, uriversity Cf wmcrtana - piseoula

2
- TdC Fcards

t7e

4z,

21. Kerneth Fohyans - Mcnt. As-ccC. fcr metarded Children g Adults
- Helena - ‘ag= limt.

22. Dr, W%illjar Furdell - Ccllegs cf Geat Falls - Geat falls =
Public Aid +¢ Ncrn~Eutklic Schcecl s.

23. Jchn she=hy - Mcntana cathelic Cerfererce - Billings - Fublic
Aid to kcn-fublic Schecls.

24. Lyle Ccnrezr - Masons cf kcntara - Helena - Public Ad to
¥cn-Fublic Schccels.

25. Jchp  Fldrsdge -~ Citizen - Helena = Fublic Aid to Non-Fublic
Schecls,

26. Jack Holt = citizen - Helena = Public A d tc fcr-rFutlic
Schecl s.

27. Jchn S, piatt = Arericans United - Geat Falls - Public Ad
to Non-Fublic Schccls.

28. FErnest #eath - Masons cf ¥crtara - Helena - Public Ad tc
Non- Fublic Schccl s.

29. Lec Kottas - Mascps cCf Mcntana « Helena - Fublic Aid to
Ecn—-Fublic Schccls.

30. Gecrge Schotte - Carrcll Ccllege « Helepa - Fublic Ad tc
Non- Fublic School s.

31. Bewv., Jdchn Moecs - Christian gkefcrr Church = Conrad -~ Public
Aid to Non-Eublic Schccls.

32. Forrest Anderscn - Governcr - Helena - State gcard cf Educa-
ticn,

33. Rchkert watt = Mntana Student President's Asscc. = Helena -
St at e Board.

34. Harry Gagher - Faculty Senate, ¥#C - Billings - Twc Bcards,
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35.
36.
37.
38.

39.

4c.

41.

42.

43.
44,

45,

46.
47.
48.
49,

50.

31,
52.

53.

54.

Fclly Prechal = Faculty senate, EPC - Billirgs - State Ecard.

James Short, Fresident, WEC = [illen - Txo EoOards.

Carl Mclntosh - President. ¥s0 - Eczeman -~ Twc Bcards.,

Jares K=nry - Bontana Schccl Eoards Assoc. - Helena . State
Ecard of Educaticn -~ {ne Ecard.

Lr. Llarry Elake = F¥lathead Vallsy Ccrrunity College -

Ralispell - §o., Of Ecards.

Vern Kailes = ¥ilesCO 1ty Ccrzunity Ccllege = Mles Gty ~ No.
ot Ecards.

Jim Hoffman - pawscn Ccurty Ccmmunity Cellege = Glerdive -
Cescripticn cf Boardts powers.

Arthur Hart - Vccaticnal gkehabtilitaticn - Helena - Vccaticnal
- Behat In Censtituticn.

Jack Qundcrson - State Representative - Ecwer - State Sugpt,

Leroy Corbin - Mntana Fedfraticn cf Teachers - Eutte . State
Surerintendent.

rosemary FEoschart . citizen -« Billings - State superinten—
dent.

Erv. Gysler « Delegate - Fort Fentcn - VC Tech.

Maurice triscoll - Ciresctcr, VC-Tech « Rutte - Ve~Tech,
WIlliam kcrizek - Director, Vc-Tech = gzlera - Vc-Tech.

Jim Carey =~ rirecter - Great Falls Vo-Tech Certer = Ve-Tech.
Gene Downey = Director - #isscula Vc-Tech Center « Vo-Tech.

Ray Heley - Crectcr - Billings Vo-Tech Center - Vo-Tech.

Gerdon Simmons - Msscula Ccunty Hgh Scheel -  #issoula -
Local centrel of Vo-Tech Centers.

John G fse - #isscula County High Schccl -~ Migecula -
Vo-Tech.

Einar Brcsten - Montana Vocaticnal Educatcrr Asscc - Helena .
vo-Tech Centers.

55. Gace Hanson - County Supt., Elathead - kalispell - County

Surerintendents.
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57.

58.

55,

61.

62.

63.

64.

65.

sk
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Cpal Fggerct - Ickpyiet fer Cc. surt. - Belena - County Super-
I ot

sndarnls

P

vorotky Simcns — Leswisz & Clark Ce., Supt. — Helsna - Cecurty
Surerintendents,

Carclyn krej=n - disscula €0, Sugt. - Hisscula - Ccunty
Superintendents.

Farl EBarlcw - Ofice of gublic Irstructicn - Eel2pa - Indian
Educaticrn.,

Rert Cecrcoran - Rocky Bcey Supt.- Ecx Elder - Equal Education
€5 Satterthwaite - Inter-Tribal Pclicy Beard lcbhyist -
a = TIrdian Educaticn,

Frank shone - School District sxc. 1 - Helara - Indian Educa-
Iwight Pilledeaux = Easterr Hcrtana Ccllage - Billings -
Indian iducaticr.

Fobert JoVick - #ontana Student President's asscc., = Eczeman

- Stud=ants Ccncern IN fcucaticr.,

Frank [udas - Asscciated Students - #sy . Bezeran - Students
Ccncern 1in Fducatiorn,

6. WAyne sildrcy - FMontana Student przsidentt's Asscc. - Students

Ccncern.

67. Jchn Christensen - Associated s+udente - U cf ¥ ~ ¥isccula =
Students ccrcerr.

68, Stan Juneau - Indian Club, FEC - Eillings - Indian Education.

65. Calvin Barrera - Indian Cluk, EKC -~ Eillirgs - Indian Educa-
tion.

70. Jara Lese Mckakin - Indiar Cluk, EMC = Eillings - Indian Edu-
caticrn,

71. pale Kindness - Indiap Aub, ®mc -Billings - |Indian Educa-
ticn.

72. Ekaycla Adele rder = EMC = Billings -~ Indian Educaticn.

73. Frank lakere -~ FtC - Eillings - TIrdiap Educati on.

74. Leroy Berven - 0 Of & - Fisscula - Students cercerm.

75. John Burphy - Student = ¥isscula = Students Ccncern.




16,
77.
78.

79.

80.

81.

82.

83.

84.

85I

86.

87.

88.

89.

Sq.

91.

92.

93.
94.
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Tcm Laily - Student - Missoula - Studernts Ccncern,
Eatrica Lenny - Student - ¥isgcula - Students CCncers,

Ulyssis Degs - Professor, U of il - Misscula - Equal Educa
tional ogppcrturity.

#arcld Gray - University cf Mcriara - Misscula - Equal Fduca-
ticnal Orpcrtunity.

Jim Gaham - citizen - ¥ileg Gty = Equal Ecucaticpal Oprecr-
tunity.

Jchn Mapsfield - Ccitizen - Geat Palls = Equal Educaticna
Cpportunity.

Japes Shea = citizen - Great Falls = Equal Educaticnal crpoz-
tunity.

garnie 01d Ccyctf - pcntana State University - Bozeman =
Equal Educaticnal cCpportunity.

. D. Ceccpfr ~ wcntapa Educaticn Arscciaticn - Helena = Equa
Fducaticnal Cprporunity.

Jamocs Howeth - Ecard of Invest gents -~ Helesa = Trust and Leg-
acy Fund.

#arjcrie King - Memker state Ecard - %innett - State Ecard Cf
Tducaticr,

Fred Mielke =~ Meghber state Ecard - Havie - State Ecard of
Fducaticr.,

John French - perber cf State rcard - Repan - State Ecard cf
Educati on.

Faymcnd Hoakanson - Kontana Asscc. Cf Schocl Administrators -
livingstcn - financing.

Jchn campkell = ¥ontana Schccl Bcards Asscc.- Hel ena - Edu-
cational Financicg.,

mke 'Billings - cffice cf Fublic Instruction - Helena -
Fi nanci ng.

Mke #elcy - Cfficf cf FPublic Ipstructice - Helena - Fcunda-
ticn Prcgram - Financing.

Jchn Ray - citizen - Eamltcn « Ficancicg.

Janes Cox - U of #, Schecel of Education - Public Ad tc
Ncn—Futlic Schccl s.
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95. rfarle Thecppson - sState Library <c¢crmission =~ Hissoula =
Librari=c.

96. foris Tavies = pgerican Asscc, cf Urpiversity Wemen = Likraz-

i=g,
97. Robert Gecpher - citizen - Geat Falls « Indian Educaticn
g, Gecrge Tarrcw - Stats Represertative - Billings - szscticn 1.

99. 0. Ell F¥igher - % of ¥, Schocl cf Educaticn « Public Aid to
Non-Fukblic Schecls,

100. Ray Gulick = Citizen « Joplin - Educaticn in gereral.
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APPERLIX &

CFFICL CF THE STATT SUPIETINTENCERT

FTekbruvary 16, 187:Z

To: Riciard Champcux, Chairman, Educaticr <Ccmrittee

Frcm: Nike 8iliirgs, Lirectcr, financi al Support
fcr Schoocls ss/ PFike Fillirgs

Subject: Reguest for a fiscal ncte ccncerning frercced
new wording ct article X, secticnp 5.

If the werding in Article X, section % is changed in suck a way
that the | & | meney is distributed tc the elementary ard saccrnd-
ary escheccls cf the state (in place O tc the gutlic =chocls
according to thz 6-2Z{ aye <csmsts), NO c¢ccst increase will e
realized in admnistering the disgtrituticpn cf the furds. 1Ir

fact, a substantial cost zr=ducticm wculd be realized, provi ded
t hat the legislature includes +the | and | ncney in the state
equalization aid account, This act wuculd eliminats tte current
costly annual rractice cf distribeticg +the | and | noney in

March, This practice presently causes the schecel districts to
spend a cumunlative total cf abeyt $50,0C0 avrually to collect the
censvs, and causes the COficf cf the Superinterdsnt cf Fublic
Instructicn to expend about #3,00C-35,500 to prccess the census,

Thus, if the wcrding cf Article X, cecticr 5 is charged as
indicated, an anunual savings cf apprcximately $53,000-885,C0C
coculd wvery well b2 realized by the educaticr estaktlishkmernt in
Mont ana. Under no ccnpditicre uculd the grepesed secticp lead to
increased cost of administraticn at the state ¢r 1lccal levels.

MGB:kh
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INSTITUTIONS UNDER SELECTED FEDERAIL PROGRAMS

ESEA Title 1: Programs for educationally deprived children.
Federal Guidelines: Educationally deprived children in
nonpublic schools may participate, although no funds can

be paid directly to a nonpublic gchool.

Total amount paid to Montana public schools: $3,317,276
(1] 1" n ] nOanIbllC 1 4 O
(However, 6% of partlclpatlng children were nonpublic
school children in FY 1970)

ESEA Title 2: Texbooks supplied on permanent loan basis.
Federal Guidelines: ©Nonpublic schools eligible to order
books from a list supplied by Superintendent of Public
Instruction.

Total amount allotted to Montana public schools: $155,462
f " nonpublic " : 5,775 {5.5%)

ESEA Title 3: Supplementary educational centers and services,
including counseling, remedial instruction, experimental
educational programs, etc.

Federal Guidelines: No funds can be granted directly to
nonpublic schools, but nonpublic school children can partici-
pate in projects administered by public schools.

Total amount allotted to Montana public schools: $532,198
No estimate provided of nonpublic children participating;
no funds allotted to nonpublic schools.

ESEA Title 6: Special education training for teachers and
students.

Federal Guidelines: Nonpublic school teachers eligible for
training funds and nonpublic school children eligible to
participate in programs run by public schools.

Total amount allotted to Montana public schools: $262,279.
No estimate made of nonpublic school children participating;
no funds allotted to nonpublic schools.

NDEA Title 3: Federal aid to higher education, the arts, etc.
Federal Guidelines: Nonpublic schools not allowed to
participate in part of program administered by the
Superintendent of Public Instruction, but nonpublic schools
can make direct application to U.S. 0ffice of Education.

Total amount allotted to Montana public schools: $207,298.

None allotted to Montana nonpublic schools through the
Superintendent's Office. Unknown amount granted directly
to nonpublic schools.
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6. MTA Title 2: Manpower devel opnent and vocational training.
Federal Guidelines: Act provides that training may be
done in nonpublic schools if they offer conparable quality
and conpetitive costs, if the training is not available
in public institutions, or if there is a long waiting period
for entrance to public schools.

Total anount allotted to Mntana public schools: $1,359,000
" t " " " nonpublic * 114,918 (9.5%

7. HEFA Title 1: Building grants to institutuions of higher
educat i on.
Federal Guidelines: Funds may be granted for construction
purposes to nonpublic institutions.

Total amount allotted to Mntana public institutions: $6,341,001
i

n n n f nonpUbl | c " 1,009,246
(13.7%
Total anount allotted to Montana public schools in all of the
above prograns: $5,833,513
Total amount allotted to Mntana nonpublic schools in all of the
above prograns: $ 120, 693
(2%

(plus an undeterm ned nunber of nonpublic school
children who participate in public school-sponsored
prograns.)

Total amount allotted to Mntana public institutions of higher
education in the above program $6,341,001

Total anmount allotted to Mntana nonpublic institutions of
hi gher education under the above program $1,009,246

(13. 7%



($ in

1964 1965 1966

CARROLL COLLEGE

Hi gher Educati on
Facilities Act,
Title I (Gants
for construction
to undergraduate
institutes) $129,620 s 15,079
Hi gher Educati on

Facilities Act,

Title I'll (Loans

for construction

to undergraduate

i nstitutes) 480, 000

Cuban Loans 8, 865

Educati onal oppor -
tunity Gants

Def ense
Loan

Nat i onal

St udent $ 76,006 73,800 122,085
Col | ege Wor k- St udy
Program 24,944
Hi gher Education Act,

Title I (Comunity

Service and Conti nu-

ing Education)

t housands)

1967

$ 5,200
34, 680
169, 303

103, 383

75

1968 1969
$405, 557
492, 000
1,750 $ 500 $
59,300 91,760
163,315 165, 339

197,479 274,275

500

108, 814

145, 595

277,582

500, 000

———— - o T Al DD B i ke S e T T T T T ———— T T_— " i . o s . B o YTV} —F? - T T T ] e A . o e 2o o

CLL

LNON

-
w

NOILNIANOD TUNIILALILSYOD ¥HNY



{$ in thousands)

1964 1965 1966 1967

COLLEGE OF GREAT
FALLS

Hi gher Education Act,
Title VI-A (Speci al
Equi prrent ) s 1,224

Hi gher Education Act,
Title Il (Devel oping
I nstitutions 54,908
Educati onal Oppor -

tunity Grants 19,170

Nat i onal Def ense

St udent Loan $ 38,624 $ 36,000 $ 74,822 86,619

Col | ege Work-

St udy Program 11,908 56,079

Hi gher Educati on
Act, Title | 16, 938

ROCKY MouNTAIN COLLEGE

H gher Education
Facilities Act,
Title I (Gants) 463, 719

Hi gher Education Facili -
ties Act, Title III,
(Loans) 593, 000

Hi gher Education Act,
Title VI-A 1,945

Educati onal Oppor -
tunity Gants 18, 160

$

1968

3,464

38, 300

62, 282

48, 851

35, 800

$

1969

3,731

59, 000

80, 881

74,772

45, 560

$

1970

45,121

65, 409

115. 267

39, 504

A,
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ROCKY MOUNTAI' N
COLLEGE (Con't.)

Col | ege wWork-
Study Program

Hi gher Educati on
Act, Title |

Def ense
Loan

Nat i ona
St udent

1964

($ in thousands)

1965

$ 40,000 $ 45, 250

1966 1967
$ 5,540 $14,585
63, 900 76, 794

1968

$26, 786

13, 863

56,770

1969

$63, 683

51, 137

$52,534

1,367

43, 326
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APPENDI X

NON-PUBLI C  SCHOOL  ENROLLMENT

G

BY GRADE
YEAR TOTAL K-8 TOTAL 9-12 Spec. Ed. State Total
1964-65  s-------- eeeme e 19, 878
1967- 68 12,776 4,108 43 16, 884
1968- 69 11, 306 3,788 30 15, 094
1969- 70 8,616 3, 340 11, 956
1970-71 8, 204 3, 205 13 11, 409
1971-72 7,439 3, 140 10, 579

2B33TOTOD SpIPT DITING pUR UOTIeDDPH

GLL



NONTANA CCHRSTITUTICNAL CCHNVENTICN

A S R AN o W M SNy . . U i A VDL i St St O U g . WEE ik W kA R WD MM W e S SR M N AN S N PP A sk v S U e mh e sk e

Non- Cat hol i ¢
Private School s Mont ana Parochi al School s
27 Tot al of School s 46
1380 Tot al of Students 10, 265
80 Tot al of Teachers 533
$845,568 *Total Savings to Tax-
payers $6,216,132
(Estimated  Biennia
Savi ngs) $13,000,000
No. of NO. of Parochial Savings to tax-
School s Student s payers b% par o-
ch|aI ool s*
Billings 5 1567 $ 908, 360
Butte 3 1202 798, 108
Geat Falls 7 2057 1,364,081
Missoula 4 885 528, 732
Anaconda 4 1160 729, 013
Bozeman 2 136 85, 162
Kalispell 1 192 96, 192
Havre 1 373 186, 873
d asgow 1 196 88, 200
Glendive 1 235 105, 985
Lew st own 2 268 137, 797
Li vi ngst on 1 165 82,500
Mles Gty 2 465 244,131
Deer Lodge 1 99 49, 005
Mal t a 1 96 46, 080
Shel by 1 100 52, 400
Si dney 1 98 53, 116
Wl f Poi nt 1 132 62, 964
Hardin 1 126 71, 316
Pryor 1 51 30, 600
Hayes 2 81 65, 514
Ashl and 2 474 365, 375
St. lgnatius 1 107 64, 628
TOTALS 46 10, 265 $6,216,628

*Dol | ar anmounts are conputed for each school

pupi | cost for

1969-70.

district

by average per
Val ue of property and buildings not 1ncluded.
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Dat e: Fekruary 19, 1972
Te: MUNTANA CCESTITUTICNAL CCAVERTICH

Frem: Local Geverrsasnt Ccomimittec

Ladies ard Gentlemen:

The Lccal Gevernment Ccmrpittee sukpits here-with its unani-
peus rroposal for a new Jccal Gevernmant Article. The proposal
is dintended to replace in thzir erntirety the present Article XV
{("Coyrtiss--Municipal Ccrpcraticrs and Ctfices") and Article XX
secticn £ (dealing sith ccunty offices).

The committee was in ga=neral agreenent thkat a new lccal
governmarnt articls should grovide flexibility, but was divided on
how Lest tc attair this gcal. Tkis prcpcsal tends to work wth
the =zxisting lccal govsarnment structure cf cities, +towns and
counties and seeks tc achieve improvement by encouraging e€xperi-
serntatice in local government pcwers and fcrm. Strong mnminority
suppcrt criginally was voiced in the corgittee fcr a fropcsal by
Del egate Frapklin Arness tc  rsplace the existing city, tcwr,
county and scheol district structure with a rew cne-level dis-
trict structure.

Lventually, each of the elever ccueittee nenbers voted fer
the adaption of this prcgcsal. |In signing this regcrt, however,
a comittee member does not necessarily eprdcrse each andé every
statement in it.

This proposal was adopted after c¢orpsideraticn was give" tc
nearly 3,000 citizen suggestions and 19 delegate grcpcsals., The

commttee &xpresses its thartks to the citizens fcr their irterest
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and tc the del egates uhc sukmitted propesals, the intent cf which
influenced tha final prcpcsal tc a grzat degree,

Tho cowmmittea Utilized the services cf the fcllcwing pecple
in addition tc its members: ¥4rs. William 1. ©Remine, ccmRrittes
secretary; ¥%iss Pat <Chvatal, a Carrcll Ccllege senior, irtern,
and Jerry Hcllcrcn, committee researct analyst,

The committee Lelieves this rf[rcpcgal rrovides a much
imprcved Ccenstitutional framewcrk fCr lecal government I N Mentana

and urges its adoption ry the Ccastituticnal ccrventicr,

£sf_0Oscar 1. Apdersce
Chai r man

£S¢_Y¥irginia H. Blend
Vice Chairman
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BE IT ERCPOSED BY THE LCCAI GCVERNMENT CCPEITTEE:

That +thers be a nrew Article on Leccal Gevernment to read as
tellcws:

AFTICLE__

LCCRL GCVERNMENT

_ Secticn 1. DEFINITICK. Thé term "lccal gcvernment ypits®
includes, but is npct limited tc, ccunties and inccricrated cities
and tcwns, Cth=r local gcvernmernt units may be estatlished by
| aw.

Secticn 2. CCUNTIES, The ccurties cf the state cf ¥crtana
as they exist at the adecpticn cf this Ccrstituticn are the ¢cun-
ties cf the state. County kcundaries shall nct Le changed or
county seats transferred until apprcvsd by a mpjcrity cf those
veting on the guesticr ir each county affected.

Section 3. FCR®S CF GCVIERNMENT, The legislature shall pro-
vide by law for the government of 1ccal gcverrment units and for
procedures of inccrpcrating, classifying, nmerging, ccnsclidating,
and dissolving such units and cf altering their kecundaries, The
| egislature shall provide by law for «c¢rticnal c¢r alternative
forms of gcvernmert f¢r each unit ¢r ccabiraticn cf units to
enable a unit c¢r combinaticp c¢f units tc adept, amend cr abandcen
an cyticnal or alternative form by a mgjcrity cf those voting on
the guesticr.,

One optional fcrm cf ccunty gcvernnfct includes, but is cct
limited to, the electicn of three ccunty ccmmissicners, a clerk
and recorder, a clerk cf district ccurt, a ccunty attcriney, a
sheriff, a treasurer, a survaycr, a county superintendent of
schools, an assessor, a corcner, and a putlic administratcr whese

terms. gualificaticns, duties and ccrpersaticr shall te pre-
scribed by 1law. The kcard cf County Ccmgzissicpners My cceneoli-
date two or nore offices. The tcards of Ccmrissicrers cf tuc c¢r
more ccunties may provide for a jecint cffice and fcr the electicn
of one official to yperfcrm the duties of that office in the
respective ccuntiss,

Section 4. GENEEFAL FOWEES. Local governnment units cct exer-—
cising self-government powers under secticnsg 5 and 6 shall have
the fcllcwing general powers:

(1) Incorrerated cities and tcwns shall have the tpcwers cf
a nunicipal cerporation and such legislative, admnistrative, and
other tcwers as provided or inplied by |aw
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(2) Countiee shall have such legislative, adm nistrative
and other pcwerz as provided or implied by |aw.

. (3) The rpowers Cf inccrpcrated cities and tcwns aré ccun-
ties shall te liberally censtrued.

(4) other local govermment units shall have such pcowers as
prcvided by |aw

Section 5. SELF-GOVEGRKFMENT CHAETEES., The legislature shall
prescribe procedures and may ¢t |limts urder which a | ocal
government unit or combinaticr cf units nay frame, adort, awmend,
revise oOr abandon a self-gcvernaent charter uith the approval of
a majerity of those voting on tte gussticr. Th:s rprescrited
procedures, hcwaver, shall nct regquire apprcval of a charter by a
| egislative Ycdy.,

Charter prcvisions Wth respect tc a lccal government unit's
executive, legislative and admnistrative structure and crgariza-
tion shall te supericr tc statutcry previsices,

Section 6. SEIF-GCVERNMENT ECWEES. |ccal governnent units
adopting self-qgcvirnment charters may exercise all tcwers nct
prohibited by this Constituticn, by law ctx by charter.

This grant cf self-government Fo¥ers gway be extended to
other local government units thrcugh cpticnal fcrms cf goverrment
provided fcr in section 3.

Section 7. IN IERGCVERNMENI Al CCCEFFATICN., A lccal gcvern—
gent unit ty act of its gecverning body may, cx, upcr being
required by initiative or referendus, shall ccoperate, consecli-
date or agree in the exercise cf any function, gc¥er cr resgcnsi-
bility wita, or share the service of an cfficer, cr trarsfer cr
del egate any function, pecwer or resgornsibility c¢r duties of an
officer to one or nore other |ocal government units, schcel dis-
tricts, thes state cr the United States, unless fprchikited by 1law
or charter.

Sacticn 8. REVENUE  SEARI NG. ¥otkirg ir this Ccnctituticn
shal |l prchibit the state frcm sharing revenue with [ocal gcvern—
ment units or the units from particigaticg in revenue sharing
Wwth the state c¢r the United States.

Section 9. INITIATIVE ANL REFERENLCUM, The initiative and
referendum rfpowers reserved tc the fpectle by the Constituticn
shall be extended by law to the qualified vcters cf each [ocal
government unit.

Section 10, RECALL. Al elected public cfficials of [ocal
gover nnent units are subject to recall by the voters of the unit
from which elected. Procedures for recall shall be prescribed by
| aw.
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Secticn  11. VOIER REVI EW CF ICCAL GCVEFENKENT. The legis-
lature shall within four ycars cf the adepticn of this Cerstitu-
ticn prcvide fer precedurzs DYy which each iccal government unit
eithar separataly or jeintly shall review the gcvernzent struc-
ture of the 1lccal unit cr jcipt unit and shall submit cne altetr-
native tform Of governaent tC the ycters at the next gereral a
special e¢lecticn, The legislature shall previde for a review
prccedure =ach ten years after thke first elscticn.

Vice Chairgar

4sS¢_Frapkiin Arness_ (8¢ 1lbemas M. Ask_ _ _________
/s _Arpcld HW. Jacokbsen 454 Brs. Thcmas NKatie Eayne
{8z Clark L. Simen L84 _B. _lynn _Starks_ ________._
{s{_ Barisn S. Ezdmacn_ /5¢_Gecrae k. Bellins

. RS A <l i e B Al e e D PR P W S . T . . e
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CCrHENTS CN CCEMITTEF BRCECSAIL

"Flexibility"™ and ‘“accountability" tect describe the gcals
emkocdied 1N the prepcsal ¢f the 1ccal Goverrmert Cenmittee.

Tha proposal aiums at c¢reating the yidest pessitle array of
local governgent torsms co that | ocal structure nay te tailcred to
| ocal needs. It gprcvides fcr new geli-governkent pewers that may
be exercisad on the |ocal 1lavel and gives a Censtituticnal tocst
to local eftorts to elimnate ccstly ard inefficient duplicaticn
of services and functions.

it the sawme tiss, the prcpcsal requires accountability €rcm
lccal geverrment units. Each wnew fcra cf government authorized
under the prcpesal weuld require tte apprecval cf  local vcters
befors it could be jimplemented, Lccal governments cculd exercise
self-gcvernpent PpOWeELS only with the appreval Cf lccal residents,
ccunty boundaries cculd ks changed c¢ply if a wajcrity cf the
affected residents agree. The Fefcple wculd be guaranteed the
powers of initiative, referendur and recall cn the lccal 1evszl,

Blthcugh the propcsal weuld act fcrce Mrtanans tc change
their local qgovernmspts, it wculd fcrce ttem tc clccely examire
the lccal units with an eye tcward improving them. This exarina-
ticn is provided for in a uniygue Vvcter review ¢f  local govsIn-
ment® feature chich--at the lsast——shculd pay huge dividends in
terms cf increased voter awareness in and ccncern fer  lccal
government,

The length cf the vpresent |local geverrgzert prcvisicrs is
nmore than cut in half by this frcpecsal. Statutery naterial cen-
cerning 1indebtedness cf rnew ccurties, ccunty ccumissioner di S-
tricts and ccunty otfice lccaticn IS deleted. The fcrp cf ccunty
governnment now in effect in 55 cgcunties 1S menticned——rtut cnly as
one cf what ncpefully Wil be several cpticral forms of county
geverinment.

But the real ®pewe® in the prcposal i S its incorperaticn cf
new devices to nmamke local governments gpcre respcnsive and respon-
sible. fTctally pne&w previsions are added allcwinglccal citizens
to design their own fcre ¢cf | ccal government, tc increase 1ccal
authcrity and Tesponsibility and to end needl ess duplicaticn cf
| ocal services.

The Lccal Governmant Ccrmittee did net set  cut tc replace
the thinking of 1889 with that cf 1972. Bather, it attegzpted tc
replace the thinking of 188¢ with a brcad franmework that would
allow igplementation of the thinking cf 199(¢, 2010, and 2072, as
well as that of 1972. The ccunmittee relieves this prcgresal cre-
ates that framework,

