MINUTES

MONTANA HOUSE OF REPRESENTATIVES
54th LEGISLATURE - REGULAR SESSION

COMMITTEE ON JUDICIARY

Call to Order: By CHAIRMAN BOB CLARK, on March 20, 1995, at
8:00 AM.

ROLL CALL

Members Present:
Rep. Robert C. Clark, Chairman (R)
Rep. Shiell Anderson, Vice Chairman (Majority) (R)
Rep. Diana E. Wyatt, Vice Chairman (Minority) (D)
Rep. Chris Ahner (R)
Rep. Ellen Bergman (R)
Rep. William E. Boharski (R)
Rep. Bill Carey (D)
Rep. Aubyn A. Curtiss (R)
Rep. Duane Grimes (R)
Rep. Joan Hurdle (D)
Rep. Deb Kottel (D)
Rep. Linda McCulloch (D)
Rep. Daniel W. McGee (R)
Rep. Brad Molnar (R)
Rep. Debbie Shea (D)
Rep. Liz Smith (R)
Rep. Loren L. Soft (R)
Rep. Bill Tash (R)
Rep. Cliff Trexler (R)

Members Excused: None
Members Absent: None

Staff Present: John MacMaster, Legislative Council
Joanne Gunderson, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:

Hearing: SB 292, SJR 16
Executive Action: None
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{Tape: 1; Side: A}

HEARING ON HJR 16

Opening Statement by Sponsor:

SEN. JOHN "J.D." LYNCH, SD 19, made the opening statement that
SJR 16 was a resolution which came as a result of his attempt to
correct the problem of the delay in the appeals process. He
explained that the Congress was going to enact reform to the
appeals process. He felt that the states should be letting
Congress know their frustration in the process and to encourage
progress in making meaningful reforms. He quoted, "Justice
delayed is justice denied."

Proponents’ Testimony:

Chris Tweeten, Department of Justice, testified in support of SJR
16. He reiterated the proposed legislation before Congress and
stated the reasons behind the current delays which need to be
corrected. He supported the resolution as a message from the
population of the state of Montana to encourage the passage of
the reform of the appeals processes.

Opponents’ Testimony:

None

Questions From Committee Members and Responses:

None

Closing by Sponsor:

SEN. LYNCH closed.

{(Tape: 1; Side: A; Approx. Counter: 7.7}

HEARING ON SB 292

CHAIRMAN BOB CLARK limited testimony to 30 minutes for each side
of SB 292. He cautioned the witnesses to be brief and respectful
of the rights of others to speak without hinderance.

Opening Statement by Sponsor:

SEN. ROBERT "BOB" BROWN, SD 40, called this bill the "Women’s-
Right-To-Know Act." Because the decision to have an abortion is
a major one with ramifications not only for the physical and
psychological health of the mother and for the life of the unborn
child, he said it was only right and proper that the state
guarantee the mother access to all information relevant to her
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decision. He said it was consistent for anyone who wanted to
uphold the woman’s right to choose to show equal vigor in
ensuring that every woman considering abortion be provided all
the information necessary to enable her to make a truly informed
decision. He informed the committee that this rationale was
upheld by the U. S. Supreme Court in the 1992 Southern
Pennsylvania v. Casey case decision. He quoted directly from
that decision, "It cannot be doubted that most women considering
an abortion would deem the impact on the fetus relevant if not
dispositive to the decision. In attempting to ensure that a
woman apprehend the full consequences of her decision, the state
furthers the legitimate purpose of reducing the risk that women
may elect an abortion only to discover later the devastating
psychological consequences that her decision was not further
informed. Requiring that a woman be informed of the availability
of information relating to fetal development and the assistance
available to her should she decide to carry the pregnancy to full
term is a reasonable measure to ensure an informed choice, one
that might cause the woman to choose childbirth over abortion."

He thought it was clear that the Casey decision upholding a
similar statute to the one being presented made it clear that it
was within the purview of legitimately protecting the public’s
interests and the state’'s powers to do so, to provide information
for informed consent such as provided in SB 292. He stated that
opinion research proved that the American public overwhelmingly
approved of the informed-consent concept. He said that eight
states had enacted legislation based on the model of SB 292
following the Casey decision. He then reviewed the bill section
by section beginning with the stated legislative purpose and
findings on page 1 and then stated that beginning on line 8 of
page 2 the purpose of the bill was outlined.

{Tape: 1; Side: A; Approx. Counter: 14.6)

He read the new section 4 and said section 5 basically provided
that the act would not apply in case of a medical emergency. He
said that section 6 was probably going to be amended but read
beginning on line 23 which provided for flexibility in

reporting. He read portions of sections 7 and 8. He explained
that section 9 dealt with a case where the court would not allow
briefs to be submitted in a dispute involving the
constitutionality of this act. He reviewed section 11 and said
it was a revision of the 1974 Abortion Control Act. He said the
courts didn’'t find it constitutional until the Casey decision or
perhaps the Webster decision. The Webster decision said it was
reasonable for a state to place conditions on the right to choose
an abortion and the Casey decision was more specific about what
those conditions could be. The Pennsylvania law upon which the
Casey decision was based is the model for the bill being
presented. He said that section 12 was the penalties section and
was the existing law and pointed out the underlined portion being
added. The idea of section 13 was to leave the status quo alone
as far as any other aspects. He stated that this bill would only
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provide for informed consent and would not add or detract from
the law other than that.

Proponents’ Testimony:

{Tape: 1; Side: A; Approx. Counter: 26.3}

Linda Rykowski, Montana Right to Life Association, submitted
written testimony in support of SB 292 as well as supporting
documents. EXHIBITS 1 and 1A through 1J

Dr. Robert Whitesitt, Helena, Obstetrics and Gynecology (OB/GYN),
stated that SB 292 would provide a waiting period to ensure that
the woman contemplating an abortion would not be pressured into
it without full realization of what she was doing and without
knowledge of alternatives and without full knowledge of the
procedure itself. He said that in Montana informed consent was
composed of three elements: 1) information about the current
condition and planned procedure, 2) discussion of alternative
choices, and 3) information about the possible risks and
complications.

He said that the first part must include an accurate portrayal of
the stage of her current pregnancy including the size,
development, etc. of the fetus. It needed to include the
understanding that this was not just a tumor being removed and
information about the procedure itself whether it was a
dilatation -and curettage, suction and curettage, lethal salt
solution to kill the fetus or the new abortion pill being tested
from Europe or the chemotherapy of methotrexate. The information
should relate the method to the stage of the pregnancy as planned
for the patient. In regard to alternative choices, the
information provided should include other resources available
such as adoption services, counseling or referral for financial
help.

He said that he does not perform abortions but is often called
upon to take care of patients who have suffered from
complications from abortion and that he would only address those
risks and complications he had personally seen. He described
hemorrhage or infection as common complications which could lead
to infertility or could be life threatening. He said that
surgical complications can include perforation of the uterus,
damage to the bowel, damage to the bladder, tearing or
overstretching of the cervix causing incontinence of the cervix.
Death or serious damage to the central nervous system
complications could occur from shock, hemorrhage or septic shock,
anaphylactic shock from anesthetic or drug-related causes.
Psychological trauma often follows abortion, he asserted, in over
50% of the people undergoing abortion. Many are depressed and it
is a much more prevalent result that was formerly recognized.
There is a situation called the "anniversary syndrome" in which
subsequent pregnancies will spontaneously abort at the time of
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the therapeutic abortion or termination. He said that he had
seen this happen.

He said a waiting period is the least that could be done to allow
women to make intelligent decisions in this matter.

Kathrine Keller, Mrs. Montana 1994, presented written testimony
urging support of SB 292. EXHIBIT 2

Dara Heck submitted written testimony in support of SB 292.
EXHIBIT 3

Cheryl Wilke shared her testimony in support of SB 292.
EXHIBIT 4

Peggy Blumhagen, RN, gave her personal testimony as a recipient
of an abortion and the lack of information provided at the time
of the procedure. She said she had no knowledge of fetal
development, the birth process and had no experience in a problem
solving process with a competent adult and no alternative options
were presented. She said the potential complications were
explained, but she did not know what a cervix was. She did not
meet the doctor before the procedure which was explained by the
woman who talked to her and explained the procedure while in
progress. She said it was the greatest pain in body and soul
that she had ever known and described the results of seeing the
dismembered body of the baby after the procedure. She was given
only some information about how to deal with possible physical
after effects and she described the psychological consequences
and physical consequences for which she was not prepared. She
said that through her healing process from these consequences she
realized that her abortion had affected herself, her family, and
members of the community as a whole because it is a violation of
public trust placed in the expectation that a mother would
protect and nurture her baby rather than violence which result in
the baby’s death. She publicly asked for forgiveness and urged
the committee to participate in enacting a law that would save
many lives.

The time for the proponent’s testimony had expired and the
following proponents were asked to state their names and support
of the bill.

Dr. St. John, Butte Obstetrician and Gynecologist, offered to
answer questions during that portion of the hearing.

Sharon Hoff, Montana Catholic Conference, offered written
testimony in support of SB 292. EXHIBIT 5

Laurie Koutnik, Executive Director, Christian Coalition of

Montana, asked the committee to pass the bill so that women would
really understand before they choose.
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Arlette Randash, Eagle Forum, urged passage of SB 292, EXHIBITS
6 and 7

Charles Lorentzen presented written testimony and a petition in
support of SB 292. EXHIBITS 8 and 9

Andy Klein offered written testimony in favor of SB 292.
EXHIBIT 10

{Tape: 1; Side: B}
David Jachida, Kalispell, rose in support of SB 292.

Informational Testimony:

EXHIBITS 11 through 18 are letters in support of SB 292.

Opponents’ Testimony:

Eliza Frazer, Executive Director, Montana Affiliate of the
National Abortion and Reproductive Rights Action League (NARAL),
said that NARAL was strongly opposed to the bill which she
characterized as unnecessary and misleading. She said it
purported to address a problem that women are at risk for
abortion trauma syndromz and that they are vulnerable and do not
have information causing them to be unable to make their own
decision. She said that made her angry. She said that all who
opposed the bill were in favor of complete and unbiased
information. She said the bill did not contain findings but
rather suppositions. She said it put the government squarely in
the middle of a most private decision. She said there was no
medical or psychiatric evidence that there is a post-abortion
syndrome. However, she stated that there is evidence that
waiting periods, in fact, increase medical risk as well as
financial and personal problems for women to face. She stated
that post-abortion trauma was a myth based on anecdotes.

She referred to an American Medical Association (AMA) article to
support her position, EXHIBIT 19, and said that the AMA is
opposed to waiting periods. Despite these facts, she said that
proponents were asking for state "scripted" information to be
provided though she believed that women were already well-
informed. She said that this one procedure was being singled out
for government intervention in provision of information where
information on other procedures was not mandated, including the
risks and complications of childbirth. She felt this legislation
was promoting one side of the debate and decision and was
therefore not unbiased. She believed it was taking a non-problem
and creating medical problems. She also distributed an article
for the committee’s information as well as other supporting
documents. EXHIBITS 19A - 19C.
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Deborah Frandsen, Planned Parenthood of Missoula, spoke in
opposition to SB 292. EXHIBIT 20 She provided the committee
with written testimony from Joan McCracken, Executive Director of
InterMountain Planned Parenthood and a special report. EXHIBITS
21 and 22.

Christine Phillips submitted written testimony to oppose SB 292.
EXHIBIT 23

Kate Cholewa, Montana Women’s Lobby, opposed the bill.
EXHIBIT 24

Ann Broadsky testified in opposition to SB 292. She reported
that she had had two abortions and that in both situations she
had received more information from the provider than she had
received from her doctor before she gave birth to her child. One
of her pregnancies had been wanted and she spoke to the affect of
this bill in similar situations where the abortion was chosen
because of abnormalities in the fetal tissue. She did not feel
that all the information which was given was necessary and was
irrelevant to that situation nor did she believe it was necessary
to wait 24 hours.

She strongly objected to the provision of the bill which would
allow for legislative intervention in abortion. As a previous
bill drafter and member of the legislative council, she felt this
was the most inflammatory piece of legislation proposed. She
believed it would extend government regulation where it was
unneeded.

Sandra Hale represented Dr. C. H. McCracken of the Billings
Clinic and read his testimony in opposition to SB 292 into the
record. EXHIBIT 25

Melody Reynolds read letters from a group of physicians objecting
to SB 292. EXHIBIT 26 '

Sara Holmes read a letter from Scott Crichton, ACLU, EXHIBIT 27

Questions From Committee Members and Responses:

REP. SHIELL ANDERSON asked the sponsor to provide copies of the
Casey decision to the committee and the sponsor agreed to do so.
He asked the sponsor to address page 3, line 23 of the bill and
asked him to explain how the department would outline and draft
objective psychological effects and from where they would draw
their information.

SEN. BROWN said that would amount to giving some descriptions and
possible psychological effects by using specific examples. He
outlined some of those and drew from testimony in both this
hearing and the Senate hearing on the bill.
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REP. ANDERSON asked if the department would hold hearings for
input to develop this information.

SEN. BROWN did not think that would be necessary.

REP. ANDERSON said he still would like to know who they would
look to compile the information. He wanted to know what
guidelines they would have.

SEN. BROWN answered that former Surgeon General, C. Everett Koop,
[MD] , would be a good source, contrary to the testimony of the
opponents. He quoted Dr. Koop who said, "I’'ve counseled women
with this problem over the last 15 years." The quote included an
anecdote about a woman who had a breakdown several years after
having an abortion.

REP. ANDERSON asked if they would look to C. Everett Koop'’s
analysis.

SEN. BROWN said they could and also referred to Dr. Whitesitt'’s
testimony and also thought Dr. St. John could elaborate on the
issue. He said there was ample evidence to support the existence
of post-abortion syndrome.

REP. ANDERSON said he thought then that whatever the department
deemed to be adequate would be what they would include as
possible psychological effects.

SEN. BROWN answered that would be the case and they had
information from eight different states which had enacted this
type of legislation to draw from. He referred to an information
bocoklet from the state of Pennsylvania as an example Wthh might
be drawn from. EXHIBIT 28

REP. ANDERSON referred to the inclusion of adoption agencies to
be provided in the materials to be published and asked if it
would be proper to also include abortion providers in the
pamphlet.

SEN. BROWN replied that it would not be proper in his view
because the bill stated that the printed materials "must be
objective, non-judgmental and designed to convey only accurate
scientific information about the unborn child at various
gestational ages. The materials must contain objective
information describing the methods of abortion procedures
commonly employed, the medical risk commonly associated with each
procedure, the possible detrimental psychological effects of
abortion, and the medical risks associated with carrying a child
to term." He felt that would adequately cover the issue.

REP. ANDERSON requested the sponsor turn to page 6 and asked for

an explanation for including grandparents under the civil
remedies section.
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SEN. BROWN answered that the person having the abortion could be
a minor or incompetent (perhaps even dead) to bring legal action

and that this provision would give legal standing to her parents
to bring the action.

REP. ANDERSON said that it also allowed the grandparents or
parents to bring the action even if the person who had the
abortion was competent but had no intention of bringing action.

SEN. BROWN did not read it that way, but provided for the case
where she could not bring the legal action. If she was of the
age of majority, the parents could not bring the action.

REP. ANDERSON asked why on line 7 there was a requirement for ten
or more citizens to seek an injunction.

SEN. BROWN did not know and asked to refer the question.

Tim Whalen, Montana Right to Life, sald the reason was to reflect
public interest.

REP. ANDERSON asked if the department was not doing its job,
would it not be adequate to have just one person raise the issue.

Mr. Whalen said that could certainly be the case. The intent was
to prevent frivolous law suits against the department.

REP. DUANE GRIMES asked Dr. St. John to address the discrepancy
in testimony regarding post-abortion syndrome.

CHAIRMAN CLARK relinquished the chair to VICE CHAIR ANDERSON.

Dr. St. John stated that he was an obstetrician and gynecologist
in Butte and had also been in practice for 30 years. Besides
delivering babies, he also said he took care of the risks, side
effects and complications of abortions. He said he trained in an
abortion-providing facility and it was one of his primary jobs to
take care of the abortion problems. He said that at one time
there were abortions performed in Missoula and Billings, but the
complications were treated in Butte. He said that included at
least one admission to the hospital there per week usually for
infection or hemorrhage.

He refuted what was purported to have been said by C. Everett
Koop. He said that what was actually said was, "when he [Koop]
had reviewed all of the literature in the United States that was
generated by the abortion industry pertaining to the risks of
abortion and when he went back to President Reagan, he had to
make the statement that he could not make a decision based on
that research because the research was so biased and so
unscientific that no good scientific decisions and conclusions
could be reached." The witness said that to get good research
conclusions, it was necessary to go out of the United States to
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countries which had had abortions for years without the built-in
biases here and which use good scientific research. He stated
that most of those countries are behind the Iron Curtain. The
reason was that they had a police state and socialized medicine.
Under those circumstances, when a woman had an abortion she had
to go to certain physicians and if they told her to come back,
she had to go back. Their research showed that at least 25% of
women suffered severe significant physical complications, he
said. The health minister of Czechoslovakia had reported, "After
one abortion a woman had a 25% less chance of ever carrying a
baby to term than she had before the abortion."

He said that on top of that the psychological effects provide
severe complication rate of 30% which they see in their office.
He gave the following statistics:

25% of women show signs at sometime in their lives that they
were infected at the time the abortion occurred.

2% - 15% of women suffer severe enough hemorrhage to require
a blood transfusion (2% if the doctor is good, 15% if he
doesn’t know what he is doing).

up to 1% of women suffer from a perforated uterus at the
time of the surgery. If the perforation is recognized at
the time of the surgery, they might get away with it, but if
not when the suction machine is turned on, other organs
could be extracted.

recent research has linked a higher risk of breast cancer
with abortions in very high numbers: abortions on persons
below the age of 18 leave the person with the chance of
developing breast cancer at some time in their life
increased at 800%.

REP. GRIMES asked about the opponent’s testimony about the risk
of dying in comparison to childbirth.

Dr. St. John answered that in those statistics cited the maternal
death rate is deaths occurring in pregnant women from the time
that they conceive until 28 days after the baby is born. That
maternal death rate included deaths from everything including car
wrecks, heart disease--anything that kills the woman during that
period--including death from abortion. He said that if they took
deaths from abortion out of the statistics and compared it to the
maternal death rate, the maternal death rate would obviously be
higher. Ten to twenty women die every year in this country from
abortion. In 1966 there were 289 deaths from abortion
(statistics from the Center for Disease Control (CDC)). The
death rate was coming down rapidly due to good medical care and
antibiotics and blood transfusions. In 1941 there were 1,400
deaths in the U. S. from abortion. This included spontaneous
abortions and criminal or induced abortions and ectopic
pregnancy. The death rate fell precipitously after that date
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with the introduction of sulpha and then penicillin. At the end
of the 1940’s there were 300 deaths and the rate continued to
fall. After Roe v. Wade the death rate went up for a short time
because the number of abortions increased from 100,000 per year
to 1,600,000 per year. Then it continued to drop to the current
level of 10 - 20 per year.

REP. GRIMES asked Mr. Whalen to address the confidentiality issue
raised by the opponents saying the keeping of the records might
somehow jeopardize doctors. He asked if it was a fact that they
were trying to seek opportunity during this legislature to
advertise in the yellow pages.

{Tape: 1; Side: B; Approx. Counter: 52.7}

Mr. Whalen said that was correct. He said there was a bill which
displayed part of the abortion control act, a portion of which
was held to be unconstitutional having to do with outlawing the
advertising of abortion services. During the course of that
hearing in the House Public Health Committee, the ACLU proposed
an amendment to take out of the current provisions the
prohibition of advertising the procedure because it was
unconstitutional.

REP. GRIMES asked for an explanation for the right to
intervention section on page 6.

Mr. Whalen said the sole purpose of that provision being included
was two other pieces of major litigation in the state dealing
with the issue of abortion in the last two years involved asking
permission from the federal court to file an amicus brief so that
a different perspective could be offered to the court with
respect to the constitutionality. One particular case dealt with
the Medicaid funding issue. On both occasions the court refused
to allow those briefs to be filed and therefore there was no pro-
life representation to the court. '

In addition, litigation was filed by Planned Parenthood and NARAL
asking that the "physicians only" portion of the Abortion Control
Act not be enforced because the board of medical examiners had
administratively allowed physician assistants to do abortions.
The Attorney General entered into a stipulated agreement with the
plaintiffs in that case, Planned Parenthood and NARAL, saying he
would not enforce the provision of Montana law which is that only
physicians can perform abortions. The result was that the
candidate for attorney general ran on a pro-abortion plank and
-then entered into a stipulated agreement with Planned Parenthood
and NARAL saying he wouldn’t enforce the law. He asserted that
it created a situation where people from the pro-life community
could not get into that litigation and advance their perspective
as well it prevented the potential of saving the state $30,000
which the attorney general agreed to pay the plaintiffs. He
doubted that would have been paid if the case had been litigated.
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The purpose of the intervention provision in the bill was to
ensure that some pro-life representation would get into those
cases when the constitutionality is litigated. He said that the
opponents of every abortion bill in this legislature would oppose
anything that was passed. The provision was needed to defend
what the legislature does in passing these bills, he said.

{Tape: 1; Side: B; Approx. Counter: 58.0)}

REP. DEBBIE SHEA referred to Dr. Whitesitt’s testimony about
patients with complications which he had cared for. She asked if
these complications were from legal abortions.

Dr. St. John said that since 1972 they were.

REP. SHEA asked if they see any patients who have self-induced
abortions.

Dr. St. John had not seen many.

REP. SHEA asked if there were limits to abortions or if they were
made illegal, would they be seeing a great deal more
complications from abortionsg, self-induced or otherwise.

Dr. St. John replied they would see fewer because of numbers.

The best estimate of the numbers of abortions before they were
made illegal was 100,000. Now 1,600,000 abortions are performed
and there is a complication rate with either kind. They see many
more now than before.

REP. SHEA asked if he was saying there were more complications
with legal abortions than with illegal abortions.

Dr. St. John said that in 1964 in Milwaukee, Wisconsin, he spent
two years in the Milwaukee County Hospital where they took care
of the complications from the so-called "back alley" abortions.
They were not very common. The complications were common, but
the numbers of abortions were so low and spread over the whole
country that none of them saw very many in spite of what the
representative had heard, he asserted.

REP. SHEA asked if that meant if they were to go back in time,
they would not have the problems if they would make abortions
illegal and that women would just choose not to have them.

Dr. St. John reiterated that there were 100,000 before and
1,600,000 now.

REP. SHEA asked how many years ago.
Dr. St. John said that it was before any abortions were legal in
the United States. 1In 1967 the first legal abortion was

performed in Colorado while the supreme court made them legal in
1872.
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REP. SHEA asked if there was written documentation on the
information he had provided.

Dr. St. John said he could give the information on the numbers of
abortions as provided by the CDC.

REP. SHEA referred to the testimony where the remains of the
fetus were displayed to the patient and asked if Ms. Frandsen had
ever heard of such a thing.

Ms. Frandsen said she was reluctant to speculate on someone
else’s experience. She said the procedure at Planned Parenthood
in Missoula is that they are not shown to the patient unless the
patient specifically requested to see them.

REP. SHEA asked if she had ever heard of someone being forced to
have the abortion when they requested to go home to think about
it.

Ms. Frandsen answered, "No."

REP. SHEA asked about an amendment which had been mentioned
regarding privacy in section 8.

Ms. Frandsen described the amendment that dealt with the
reporting requirements which addressed her concern and the
physician’s concern that if the information were available as to
what abortion providers performed the largest numbers and where
they were performed that this would target a great deal of
attention on those physicians. They believed that it opened up
unnecessary attention particularly since there had been more
murders of abortion providers lately and felt that this
information should be privately held by the department.

{Tape: 2; Side: A}

REP. SHEA asked the sponsor for expansion on his concerns about
physicians’ anonymity.

SEN. BROWN replied that most of the physicians advertise in the
yellow pages anyway and therefore don’t keep what they do a
secret. He said that he was aware that the discussions held
between the AMA and Mr. Whalen pertained to anonymity and felt he
could respond to that better.

REP. SHEA asked Mr. Whalen to respond.

Mr. Whalen said that there was a meeting following the hearing in
the Senate between the Right To Life Association and the Montana
Medical Association (MMA) to discuss that issue. The
representatives of the Right to Life Association had expressed
that they were not interested in creating problems for physicians
in the release of their names if they did not want them
published. Their main concern was that reporting requirements
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were carried through by the department of health for development
of statistical information. They then worked out language that
the MMA was comfortable with on that issue and he had given that
language to REP. MC GEE, who would carry the bill.

REP. SHEA asked if it had been discussed with Planned Parenthood.
Mr. Whalen answered that he did not discuss it with them because
the concern was brought to his attention through SEN. BROWN and
then he was approached by Jerry Loendorf of the MMA. At the
senator’s request, he then met with the MMA where a letter was
introduced from the president of the Montana group which is the
counterpart of the American College of Obstetricians and
Gynecologists who had expressed the identical concern. He said
he did not see a need to go further.

REP. DANIEL MC GEE asked Ms. Wilke to speak to the committee
about her awareness of post-abortion syndrome as to whether or
not it is real and whether she has seen any evidence of it.

Ms. Wilke said that she had gone through it herself and had not
known of its existence until she went through the severe
depression afterwards [following an abortion]. She had sought
counsel through the Blue Mountain Women’s Clinic where she was
urged to go. They had said they counseled for post-abortion
syndrome and so she went and was charged $60 per hour. She
stated that she also works with several other volunteers at
crisis pregnancy centers who had gone through the same type of
trauma. As far as counselors dealing with women who had had
abortions, she reported that they had all had similar cases and
had not met one woman who had not gone through some sort of grief
or trauma following the abortion. She also was affiliated with
another organization, Women Exploited By Abortion (WEBA), which
two years ago had 10,000 members. With the evidence she had read
in addition to her personal experience and experience with other
volunteers she had seen much of it.

REP. MC GEE asked how many crisis pregnancy centers there are in
the state of Montana.

Ms. Wilke said she was not qualified to answer that.

REP. MC GEE asked how many people contact the crisis pregnancy
center.

Ms. Wilke said that varies and that she does a lot of counseling
personally out of her home as well.

REP. MC GEE asked Dr. St. John to speak to the concept of post-
abortion syndrome.

Dr. St. John said that post-abortion syndrome was equivalent to

. post-traumatic syndrome which was defined after the Vietnam
conflict and went back to at least the second world war where
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people were called shell-shocked. He said that it takes a while
after the trauma for the syndrome to develop. Therefore, it took
a while after abortion became a reality for the syndrome to show
up and for psychiatrists to relate it to the same kinds of
symptoms that the Vietnam veterans had. The information from
WEBA spells out the kinds of symptoms dramatically and he said
that it is not just depression, but it is a syndrome which
includes lack of self-worth, self depreciation, problems with
suicidal gestures, suicidal intent and suicide eventually, drug
use, breakup of families and inability to form relationships with
future spouses and future children. The syndrome of the
inability to relate to a replacement baby is common and there are
problems with child abuse before they recognize it and get
treatment.

REP. MC GEE asked if he was able to give the committee any
statistics from his personal practice related to persons who deal
with post-abortion syndrome.

CHAIRMAN CLARK resumed the chair.

Dr. St. John said that he and his partner deliver about 250
babies per year. He said that about one-half of the younger
women they are presently seeing have had an abortion. He said
that 10% of those have suffered some significant post-abortion
syndrome and needed counseling and treatment and that another 30%
to 40% relate history of depression and have been treated by
their family practitioner or obstetrician with some minor drugs
used [for depression]. In his practice, he would say that a
number, 40% or 50%, suffer in different gradations of that
syndrome.

REP. MC GEE asked him to address the statement by the AMA
regarding the informed consent which was read by the opponents.

Dr. St. John said he was a member of the AMA and a past alternate
delegate to the AMA as well as past president of the MMA. He
said that he is a past alternate delegate because the AMA and the
American College of OB-GYN over the past 15 years have become
very pro-abortion organizations. He said it has happened because
of a few abortion decisions which were made and some of the more
pro-life doctors had become disgusted and dropped out.

Therefore, their voice was lost. The particular study referred
to by the opponents had come out of one of the councils which are
hand-picked. Not all of the council findings are debatable on
the House of Delegates floor or voted on. The study presented
was based on the same abortion research which Dr. Koop said he
couldn’t rely on. It was a biased report and put in the AMA
Journal which is controlled by the AMA.

{Tape: 2; Side: A; Approx. Counter: 11.5)

REP. DEB KOTTEL directed Mr. Whalen’s attention to the rules of
civil procedure 24 and the rules of appellate procedure 24 and
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asked to clarify the difference between rule 24 under the
appellate rules for filing an amicus brief and rule 24 of civil
procedure for intervenor action. She asked if amicus meant
"friend of the court" and he agreed. Then she asked if under the
rules of civil procedure he could file the amicus brief with the
written consent of both parties or by leave of court when granted
on motion. She recalled from his testimony that he had made that
motion and the court ......

Mr. Whalen interjected that he had made that motion on behalf of
two separate organizations, one being the National Right to Life,
on Medicaid funding, and Judge Hatfield declined to grant

permission on both of them as that is discretionary by the court.

REP. KOTTEL asked if instead of writing the statute to change
rule 24 and perhaps take away judicial discretion on filing an
amicus brief, they could write the statute to given them a right
of intervention. Under the civil rules in 24(a), Intervention as
a Matter of Right, an intervenor is a party.

Mr. Whalen agreed that an intervenor is a party under that
section and they had written it under that provision of the law
because they have a situation where, "Joe Mazurek before you
could even become a party to the action enters into a stipulated
settlement with what was then the plaintiffs in that case. If we
were in fact a party, we would also have to enter into that
stipulation and so we could prevent the type of action that Joe
Mazurek entered into with respect to that litigation.™

REP. KOTTEL said they were asking for more than just the right to
file amicus brief, but were also asking for the right to be a
party. Then as a party they would have a right to have an
attorney present and a right to be motioned on all events as well
as a right to participate in the lawsuit itself and as a party
the right to state their defense or claim. She said they were
asking for a much broader involvement than just the right of an
amicus.

Mr. Whalen replied that that was absolutely correct and this is
limited to the cases where the constitutionality of these
statutes are challenged. 1In that kind of situation they want the
ability to fully participate and not just file a brief. The
court may even limit what issue they can address with respect to
the brief filed. But by actually being a party, there is the
full participation which is absolutely critical in challenging
the constitutional basis of the statue in question.

REP. KOTTEL asked if he knew of any other statue in Montana code
which would give legislators a right to intervention when a party
challenged the constitutionality of a statute.

Mr. Whalen said he did not because he had not researched it.
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REP. KOTTEL referred to EXHIBIT 28 and asked if that booklet
would be sufficient in the state of Montana.

Mr. Whalen answered that he would be inclined to say it was not
because it has information relative to Pennsylvania, but they
would want to include with the fetal development of the child
some specific Montana information.

REP. KOTTEL thought it was interesting that there were three
pages on the medical risk of abortion, but only one half page on
the medical risk of childbirth. She said she was curious about
the balance.

Mr. Whalen replied that he was not present when the Pennsylvania
department of health put that together, but that it was
consistent with his knowledge of medical risks of abortion
visavis the medical risks of childbirth.

REP. KOTTEL stated that a physician under the law would have to
give out government-approved materials as part of the physician’s
package on informed consent as she read the statute and asked if
that was correct.

Mr. Whalen said that was incorrect. The physician would have to
let the woman know the material was available and then it would

be at the option of the woman whether or not she chose to avail

herself of the information.

REP. KOTTEL asked if he saw that the booklet did not warn a woman
that there is an increased risk of breast cancer from abortion as
was testified. She said it did not inform a woman about
sympathetic spontaneous abortions. She asked if he saw a cause
of action against the state of Montana for putting together
materials which were not complete and asked if they would have to
hire physicians to make sure to research all the data to be sure
the informed consent was complete.

Mr. Whalen said he thought the only way the state of Montana
could be liable was if they were somehow remiss in putting
together the objective material which they were required to put
together in terms of this bill. He said he would think that in
order to avoid liability, they would want to take a look at
whatever competent resources and medical literature might be
available in putting together the material. As an aside, he said
that as a lawyer, because of the numbers of court decisions which
had been handed down in the last five to six years, it was
virtually impossible to sue the state no matter what they do with
it. He said it was called quasi judicial immunity and anytime a
bureaucratic agency such as the department of health acts, the
court is clothed under a quasi judicial immunity because they act
in an administrative proceeding and the courts have characterized
that as quasi judicial and given them immunity from suits. He
thought, therefore, that any potential for liability regardless
of what the state did was virtually nil.
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REP. KOTTEL said, "Although you say the state would have to
review all medical research to make sure the date was correct, it
probably wouldn’t make any difference because the state will be
immune from lawsuits even though they don’t give full information
to the woman, correct....as I understand it."

Mr. Whalen answered, "What I would say is that if you are just
talking about the possibility of litigation, my own view is they
can do whatever they want and they are not going to be sued under
the current state of the law. But with respect to your question
as to what they should do under the terms of the bill, I think
they certainly ought to survey competent medical studies that are
available to make sure women are getting objective information."

REP. KOTTEL asked if a minor child were injured in any tort
action by any tortfeasor and died or became incompetent, would
the parent under current law have a right of action on behalf of
the child.

Mr. Whalen answered that generally those kinds of actions are
brought by a guardian ad litem and that was correct. In this
particular case, they were specifically designated to be sure
that would be allowed -- that the parent could bring that action.
He said that it also provided that a spouse may do that.

REP. KOTTEL asked if later on page 6, line 3 or anywhere in sub-
section 7 that the woman must be a minor for the parent to bring
the action.

Mr. Whalen said that it did not specifically say that, but SEN.
BROWN had indicated that the purpose for that kind of provision
was to make sure that it was made clear in the law that those
individuals would have standing in the event of the incapacity of
the person and would not have to be a minor, but could be someone
otherwise incapacitated to where they could not make decisions on
their own. '

REP. KOTTEL asked if it said anywhere in the section that the
woman had to be incompetent for the parent to bring the action on
her behalf.

Mr. Whalen replied that it did not and that he did not think it
needed to say that.

REP. KOTTEL stated that she read it to give an independent cause
of action to the grandparents of the minor and asked if he wanted
to state for the record that this does not in his mind do that.

Mr. Whalen asked her to repeat the question.
REP. KOTTEL said, "I read the statute to give an independent
cause of action to the grandparents of the fetus, the unborn

child. Would you like to state for the record that it is not
your intent for this provision to do that?"
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Mr. Whalen answered, "No, that’s what the intent of the provision
is in the event that the mother of the unborn child cannot act on
her own; and I think that pretty clear from the legislative
history that has been developed here so far."

REP. KOTTEL said, "I said an independent cause of action when a
parent acts on behalf of the child, a minor, or a parent acts on
behalf of an incompetent adult, the parent does not have an
independent cause of action, the parent files as guardian of that
person or guardian of the estate of the person, but it is that
person’s action."

Mr. Whalen answered, "I apologize, it would be a derivative
action."

REP. KOTTEL asked, "No problem here if the grandparent was the
father of the child?" She restated it, "In an incestuous
relationship, any problem if the grandparent is the father of the
child that you have given the grandparent an independent of
action?" ~

Mr. Whalen replied, "First of all, I don’t think that could ever
be established because I don’t know that you can establish
paternity that no longer exists."

REP. KOTTEL asked, "You don’t believe you could establish
paternity on fetal matter."

Mr. Whalen answered, "Not in my understanding."

REP. KOTTEL questioned Dr. St. John about the physician training
in scientific methods and asked if there was a difference between
being pregnant and conceiving.

Dr. St. John answered that conceiving is the act of getting
pregnant. '

REP. KOTTEL asked how birth control pills work and if they stop
conception or if they stopped the implantation.

Dr. St. John said that the information they have is that they
stop conception and that they probably have an affect on cervical
mucous to prevent the actual penetration by the sperm so that
pregnancy never oOccurs.

REP. KOTTEL asked how IUDs work.

Dr. St. John replied, "Probably by causing the same kind of
thing, they also cause some trouble with the cervical mucous so
that the sperm don’t penetrate and if the pregnancy does occur,
they probably prevent implantation of the fertilized ovum.

REP. KOTTEL referred to page 7, subsection 1 under 50-20-104,
MCA, and said she saw a significantly different definition of the
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word, "abortion," and asked him to help her understand from a
medical point of view why they had deleted, "the performance of,
assistance or participation in the performance of, or submission
to an act or operation intended to terminate a pregnancy without
live birth" and had instead broadened it to the prescription of
any medicine or drugs.

Dr. St. John answered that he did not know since he had not
written the bill nor had participated in writing the bill. He
said that he could address it from the perspective that abortions
are caused by many more things than just doing a suction
curettage.

REP. KOTTEL restated that she wanted to know from a medical
perspective why it needed to be broadened to include medicine or
drugs.

Dr. St. John answered that there were two medicines currently
under research in this country which would cause abortion and he
assumed that was what they referred to in medicine or drugs.

REP. KOTTEL asked, "So, by using the words, "medicine or drugs,"
those two, if approved, by the FDA would become illegal in
Montana? (She amended so add "subject to this act.")

Dr. St. John replied that he was not a lawyer and would have to
ask someone else.

REP. KOTTEL referred to various medical journals and asked if
they were all reputable.

Dr. St. John answered that he assumed so, but did not know.

REP. KOTTEL stated, "These journals, using scientific methods,
not anecdotal information or biased information from physician’s
practice, state in studies of British population, studies of U.S.
population, that the incidence of post-abortion syndrome either
occur at such a rate of 0.03 in 1,000 compared with 1.7 cases of
postpartum depression after pregnancy....... " She then quoted
directly from one journal which concluded that the experience of
abortion did not have dependent relationship to women’s well-
being and that there was not evidence of wide-spread post-
abortion trauma. She asked if all those journals were wrong.

Dr. St. John said that she would have to provide him with the
article and that he had no idea of what she was referring to and
that she was taking it out of context. He therefore could not
answer her question. He said that he did know that C. Everett
Koop, MD, had problems with those kinds of reports just for that
reason--they were biased.

REP. KOTTEL asked the sponsor about the two times in his opening
which he referred to a guaranteed right of access. She asked,
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"People just tell the woman the material is available, they don’t
actually give it to the woman?"

SEN. BROWN answered, "Yes, when she requests an appointment to
possibly have an abortion and the information is available to her
and she is given 24 hours to consider it. But obviously, she
doesn’t have to consider it and doesn’t even have to accept it if
she doesn’t want to. But when she comes in for the abortion, if
that is her decision, has to sign a statement indicating that the
information was made available to her."

REP. KOTTEL asked why the statute did not allow the referring
physician to give the information and allow her to consider it in
the privacy of her home with her family and then sign the consent
form as long as that informed consent form was signed 24 hours
prior to obtaining the abortion.

SEN. BROWN responded that it did not even need to be signed 24
hours prior to the abortion, it could be signed when she came in
to obtain the abortion and she could even receive the information
in the mail by calling on the telephone and she could consider it
in the privacy of her own home and then go in for the abortion if
she chose.

REP. KOTTEL noted that the fiscal note included $35,250. She
further noted that the House had turned down $50,000 which would
provide contraceptive information to poor women. The statement
on the floor of the House was that it was not the role of
government to be involved in those issues. Even though it
involved federal funds, it had an impact on the general revenue
fund. Therefore, she had a hard time understanding the
difference.

SEN. BROWN answered that he probably would share her problem with
that. He said that if they would take the number of women who
obtain abortions in Montana from statistics in 1993 or 1994 and
divided it into the $35,250, would result in something less than
$13 per woman invested in that information.

REP. KOTTEL said that the House had turned down the program on
family preservation amounting to $120,000 of state money to be
matched by federal money which would reach out to young women in
high risk situations and that the statement was made that
government had no right to be involved in family issues. She
asked how he reconciled that to this bill.

SEN. BROWN said he was not familiar with the issues and was not
sure he could competently reconcile them. He said that if she
would look at the information contained in the bill under section
4 which enumerated the information available to women considering
abortion, it was clear that if the decision is made to go ahead
and not have an abortion there ought to be information provided
so that she would have the best information available on how to
take care of the child.
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REP. KOTTEL stated that she like informed consent, but would like
to see it across the board. She asked if this were a statute
brought which required physicians to give informed consent to
outline terms on all serious conditions, she would approve it.
She asked why on another bill heard in a different committee it
was stated that physicians did not have to give informed consent
and why there was nothing in any statute requiring a patient to
be informed of the ramifications of other conditions and
surgeries. She asked why the legislature was being involved here
when they were not involved in any other medical situation.

(Tape: 2; Side: A; Approx. Counter: 36.6)

SEN. BROWN answered, "If you will go back in history, you will
see that abortion has been legal and not legal at different times
in history in ours and other countries unlike most other medical
procedures. So it is a more litigious area of medicine or
surgery than any other that I'm aware of and the Roe v. Wade
decision, even though there was no specific right to privacy not
in the Constitution, essentially made the right to choose an
abortion a constitutional right. Since the Roe v. Wade decision,
there have been other decisions, most recently the Webster
decision and the Casey decision which have modified the Roe v.
Wade decision, but they clearly put this kind of medical
procedure in the realm of the courts and legislatures and that is
why this legislation is needed to specifically address this issue
and make it clear that women are entitled to information and an
adequate amount of time to consider it before they enter into a
decision that could affect them in the way that proponents and
myself claim abortions can affect."

REP. JOAN HURDLE said that she had heard a great deal of rhetoric
during this session about getting the government out of peoples
lives and business and asked the sponsor if he had any qualms
about state government putting words in doctors’ mouths in regard
to this issue when doctors were trained to counsel patients.

SEN. BROWN restated his previous answer that this is an area of
the law that requires legislation along those lines which other
areas of the law do not require.

REP. HURDLE said that she was offended by the term, "pro-
abortion," and considered it a real tragedy and wanted to know
what other legislation he had considered to prevent unwanted
pregnancies.

SEN. BROWN said he did not know what that had to do with this
legislation. He did not recall using that term and suggested she
refer the question to someone whom she had heard use that term.
He said he thought those who use the term are some of the
opponents to this legislation.
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REP. HURDLE said that Mr. Whalen used the term and that the
accusation was made that our attorney general had run on a pro-
abortion platform and that she found that very offensive.

SEN. BROWN repeated that he had not made that statement and
suggested she question that person.

REP. HURDLE asked him if they could count on him to put the
$50,000 federal funds back in for family planning.

SEN. BROWN answered, "No, you certainly can’t, the two bills
(inaudible) ."

REP. LINDA MC CULLOCH asked for clarification if there was no
place else in Montana law which mandated how pre-operative
counseling must take place.

SEN. BROWN said he was not aware of any but he did not know that.

REP. MC CULLOCH said that she knew from a medical standpoint that
usually the term in these situations for an unborn child is
"fetus."

SEN. BROWN said he was aware of that.

REP. MC CULLOCH asked if he would have any problem with changing
the term in the bill, "unborn child," to "fetus."

SEN. BROWN said he would because the term, "unborn child," was a
more accurate description. The term, "fetus," he said, was a
less personal term and did not accurately describe what they were
talking about when they talk about an unborn child.

REP. MC CULLOCH stated, "Then in order to make this bill a little
more personal, they would use the term, ‘unborn child’."

SEN. BROWN responded that he thought it was more accurate and
that they were talking about human beings. The term, "unborn
human being," accurately described what they were talking about
when others talk about it less personally as a "fetus."

REP. MC CULLOCH said she was curious about the fiscal note and
wanted to keep in mind that the legislative body would bring less
government. She discussed the 24-hour telephone number and in
distributing the expenses for the various printed materials, and
did not see a listing for the costs of the employees who would
man the 24-hour number.

SEN. BROWN said he thought it was presumed that the information
could be provided probably not by a person, but electronically.

REP. MC CULLOCH asked if it would list all the information across
the entire state.
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SEN. BROWN did not think it had to be lengthy and that this was
in line with what is being done in Pennsylvania.

REP. MC CULLOCH said the bill provided that pre-operative
counseling would be done by the physicians at the provider center
and was concerned that the physician would not be as well-trained
as a professional counselor. From her knowledge, a doctor’s
services are often much more expensive than a counselor and saw
that this would increase the cost of the service. She asked why
a doctor, and not a counselor, would provide the counseling.

SEN. BROWN outlined the procedure to include the woman contacting
the clinic or the abortion provider and be told that printed
information would be available to her and prior to actually
having the abortion, the physician who would conduct the abortion
would review with her the procedure and what it would involve as
well as the affects it would have on her. If the abortion clinic
had a counselor, they could have the counselor rather than the
receptionist provide the initial material and go over it with the
person and he thought that would be appropriate. He believed
that the person who conducted the medical procedure ought to
provide the information to the person who would receive it as is
done now for other types of surgery.

{Tape: 2; Side: A; Approx. Counter: 45.6)}

REP. MC CULLOCH said she thought the bill provided that the
physician was required to counsel about the materials which were
given.

SEN. BROWN said the physician would not be required to go to the

reception room and talk to the person initially and introduce the
material. But prior to conducting the abortion, he would discuss
with the woman the specifics of what that procedure would entail.

SEN. MC CULLOCH said she thought it had been established that
there is violence surrounding abortion clinics and that often a
person having to go back more than once would afford the
cpportunity for someone who did not believe they should be having
the procedure to have access for harassment. She asked what the
sponsor would be doing to prevent this from happening.

SEN. BROWN said he agreed to an amendment proposed in the Senate
to take care of that problem. The person would not have to go
physically to the abortion clinic twice. She would only have to
sign the certification that she had received the information
prior to the time of the abortion and she could request it on the
telephone or by mail.

REP. MC CULLOCH moved to page 9, line 15 of the bill and asked
for an explanation of the provision for homicide.

SEN. BROWN explained that that was existing law as it pertained
to premature infancy. The only amendment was the underlined
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section beginning on line 20. It made it clear that the woman
obtaining an abortion could not be prosecuted as the result of
the changes made in the law if this bill were to pass and that
the physician could not be prosecuted for not filling out
documents they had not received.

REP. MC CULLOCH asked for an explanation about how the department
of health would come up with the materials.

SEN. BROWN said that the National Society of Obstetricians, the
AMA, the CDC would be some of the resources for the information.
He thought that there was an attempt in the Senate to limit it to
a few sources and he thought that was a mistake. He said the
department of health needed to be given broader latitude to make
the determination. He noted in the provision of the bill that
the information had to be scientific and objective from whatever
source.

REP. MC CULLOCH asked if he also thought they should provide
information on psychological and detrimental effects of a woman
giving up a child for adoption.

SEN. BROWN felt that in a general way that was covered and that
he had addressed that previously and was adequately provided for
in the proposed legislation.

REP. MC CULLOCH addressed the issue of child support and asked if
it was fair to include in the bill that according to current
statistics only 58% of women in single households in the United
States are awarded child support and that of that 58% only about
one-half receive the child support they are entitled to.

SEN. BROWN said it seemed to him that they would get into an
inherent area of subjectivity when those kinds of things are
addressed and would come under political philosophy. He did see
the pertinence of accurately presenting that information.

REP. MC CULLOCH asked Ms. Rykowski to address page 2, line 2 of
the bill in terms of statistics.

Ms. Rykowski said that was already provided in EXHIBIT 1B.

REP. MC CULLOCH asked if Ms. Frandsen could address the medical,
emotional, psychological statements which were made in that
regard.

Ms. Frandsen stated that she was not a physician, but the
director of Planned Parenthood. She had the experience of her
clinic and that it had performed 400 abortions last year and of
those 400 only one woman was hospitalized and that case was due
to an unrelated virus. The average complication rate in the
.United States was between 1% and 2% depending upon the method of
determination of complications and depending upon how the numbers
are viewed, between 7% - 14% times safer than childbirth.
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Regarding emotional effects of induced abortion, she said that
mild transient depression occurs in up to 20% of all women who
have had abortions. However, she said that similar depression
occurs in up to 70% of women immediately following childbirth.

In unmarried women one out of nine experience post-operative
depression and one out of four in deliveries. She said that more
serious psychiatric disturbances, women who are at risk for
enduring severe psychiatric disturbances following abortion, are
those with previous psychiatric or abnormal obstetric history as
well as those expressing ambivalence toward their abortions. She
offered to share those studies with the committee.

REP. MC CULLOCH said the crux of the issue was informed consent.
She asked what sorts of things they do now to provide informed
consent as an abortion provider.

Ms. Frandsen answered that they given an extensive list of all
the possible side effects, consequences, and complications for
the procedure in the order of the most likely to the least
likely. She thought it was important to note that in the last 23
years since abortion had become legal in Montana that not a
single woman had died. She said that the physician’s feedback
forms regarding the question asking if they felt they had
received enough information, almost everyone said they did
receive enough information, a few said they received too much
information. She said the committee should understand that they
are morally, legally and medically obligated to give complete
informed consent on every possible thing that could go wrong and
said she would be happy to provide the list which is given to the
patient. They review the list with the patient and check off
that they have heard and understood each of the complications.

REP. MC CULLOCH asked the sponsor if he could look every woman in
the legislature in the face and tell them that they are not
responsible enough to make a medical decision on their own
without interference from the state of Montana.

SEN. BROWN said it was troublesome to him as he imagined it was
to other men who were required to have an opinion on the issue
which applied oniy to women, but referred to the testimony from
the four women who had indicated that they wished they had had
legislation available to them at the time that they made the
decision which they felt was very harmful to them. He said he
could not say that the legislation would uniformly help all
women, but that there was substantial evidence presented which
indicated it would be important to some women.

REP. MC CULLOCH retorted that there had been enough testimony to
refute that. She said she would have asked the question of
anyone bringing the bill and not just because he was a man.

{Tape: 2; Side: A; Approx. Counter: 59}
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REP. LOREN SOFT said that an opponent had stated that
postponement would increase the medical risks and asked how 24
hours would increase the medical risks.

Dr. St. John said that the only way it would increase medical
risks would be if there is an absolute medical emergency. There
is a risk if the person waits weeks, but not 24 hours.

REP. SOFT asked if there were other invasive procedures apart
from emergencies which were performed on the same day as the
initial visit.

Dr. St. John said the only things that were done in the office
would be removal of minor lumps and bumps. Any surgeries he
scheduled were done days ahead.

REP. SOFT asked what the purpose of that might Dbe.

Dr. St. John said it was just for this purpose; i.e., that the
patient would be given the opportunity to understand it and have
a chance to ask questions so that they were not left with any
surprises and that was what he came over to testify to.

{Tape: 2; Side: B}

REP. DIANA WYATT asked the sponsor if he believed that there is a
psychological impact to an adoption.

SEN. BROWN replied that he did not see how and did not know where
she was going with the question.

REP. WYATT asked him to provide her with statistical information
on the psychological trauma to a lady who had given up a live
child to an adoption agency and to other parents and the
correlation of psychological problems she might have then and
later in terms of trying to find the child.

REP. WYATT asked if the health department’s research revealed
objectively that there are positive ramifications to an abortion,
would he accept those positive ramifications.

SEN. BROWN said he would not have anything to say about it, but
department of health would obtain the information.

REP. WYATT asked if the data was gathered and it was impartial
and it was determined that there are positive ramifications to

SEN. BROWN interjected that the bill showed what the requirements
were for the scientific information to be included.
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REP. WYATT stated that in the past in the United States women had
to sign off on their husband’s vasectomies and asked if he
considered that to be something that women should be able to do.

SEN. BROWN said he saw that as having no relevance whatsoever to
the bill.

REP. WYATT disagreed in that when someone can keep a person from
having prostate cancer surgery for a couple of days based upon
the fact that they do not have the intelligence to investigate
nor will they sit down with people who love and care for them and
discuss and analyze the consequences of prostate cancer, a
vasectomy or a coronary bypass, that those were medical
implications which happen to those particular patients. This is
a medical implication, she said, that happens only to women and
the implication is that they as a group of people don’t have the
sense to investigate that without the state’s determination that
they need 24 hours to discuss it and that they can’t think of the
questions to ask the physician. That was her objection to the
bill. She did not want [men] to have to get permission for a
vasectomy or a coronary bypass, and did not want [women] to have
to gain permission for other surgical activity.

SEN. BROWN responded with the suggestion that she might want to
introduce legislation to explore the issue which concerned her.
The second response was that the biological fact was that it was
within the body of a woman that the process of life begins and
that was why women were more directly effected by this
legislation than men were. He said he had indicated that he is
sensitive to that, but as a man and a member of the legislature
and someone who respects life whether born or unborn, he had to
exercise judgement on it just as all other members of the
legislature had to. Therefore, it was his right to bring it
before the legislature just as it would be for her to introduce
legislation directed at her concerns.

REP. WYATT commented that there was not objection to anyone
bringing forth legislation that represented their constituency,
but that when it attacks or looks at one particular group and not
across the board in terms of medical procedures and other people
were not assumed to not have the intelligence to make and
research decisions related to them, it was discriminatory.

REP. AUBYN CURTISS said her concern was about children and asked
what percentage of abortions were performed on minors.

Ms. Randash provided the statistics that in 1993 2,644 women
aborted in Montana and of those 298 were under 18 years old.

REP. WILLIAM BOHARSKI noted that there were 14 female co-sponsors
to the bill and that page 3 clearly indicated information on the
medical dangers of live childbirth were also required. He asked
the sponsor how closely the publications required by this bill
would paralleled the statute in Pennsylvania.
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SEN. BROWN said that there were models from Pennsylvania and Ohio
and the publications would be fashioned along those lines and
that the statute would parallel the Pennsylvania statute.

REP. BOHARSKI asked Ms. Keller if post-abortion syndrome exists.

Ms. Keller said it did, that at least she went through it, and
that she knew many other women who had gone through it.

REP. BRAD MOLNAR asked Ms. Frandsen if her clinic was open seven
days a week.

Ms. Frandsen said it was open 5.5 days a week.

REP. MOLNAR asked if she did not want to have people wait 1.5
days to come in to see them.

Ms. Frandsen said they don’t perform abortions every day of the
week and that they only perform them on one morning a week.

REP. MOLNAR asked which morning.

Ms. Frandsen replied that they alternate Thursdays and Saturdays.
Her concern for the 24-hour waiting periods was that if a woman
came for a pre-appointment on a Friday and it was determined that
she was 13.9 weeks last menstrual period (LMP), they would not
have the 24 hours because the following afternoon the physician
would not be available. Essentially because there were fewer
than 24 hours, they would have to turn her away from the
procedure on the following morning and at that point, she would
be in the early second trimester which increases the
extensiveness of the procedure and the possible complications.
Though this was not a particularly common experience, it does
happen.

REP. MOLNAR asked what they tell a 1l4-year-old who is waiting for
an abortion.

Ms. Frandsen said they would ask if she had told her parents or
if she could tell her parents and they would encourage her to
tell her parents and that they would help her do so. If she
could not, they would want to know why. Then they would tell her
all the other information they tell every other patient. She
said that they give a great deal of time to a l4-year-old
patient.

REP. MOLNAR asked if they use the term, "fetus," or "unborn
child, " when discussing the procedure.

Ms. Frandsen said they try to be medically accurate and use the
medically accurate term, "fetus." Beyond that, counseling allows
latitude and would use the terms that would be appropriate to the
individual though they try to use all medically accurate terms,
she said.
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REP. MOLNAR asked how long the time would be between the 1l4-year-
0ld entering the clinic saying she thought she was pregnant and
that she wanted an abortion and the performance of the abortion.

Ms. Frandsen said it would depend upon her situation. When they
have felt a patient was ambivalent they have sent her away to
think about it. They never want to perform the procedure on
someone who is not absolutely clear that is what they want. It
also depends upon the circumstances of the patient such as where
she lives and her last menstrual period.

REP. CHRIS AHNER asked if those who counsel in the clinic are
licensed professional counselors.

Ms. Frandsen said they are not but are those who are hired and
trained specifically to family planning and sexually transmitted
diseases and related issues. If they believe they have a patient
who has ambivalence or psychological problems where they do not
feel adequate, they are referred to a counselor outside of the
organization within the community.

REP. AHNER asked if she did counseling.

Ms. Frandsen said she was the executive director and she went
through the counseling training but did not do the counseling.

REP. ABNER asked if another bill dealing with licensed
professional counselors would affect this bill.

Ms. Frandsen said she was not familiar with that bill but that if
it would affect them, they would comply.

{Tape: 2; Side: B; Approx. Counter: 16.5)

Closing by Sponsor:

SEN. BROWN summarized. He addressed the opponents’ assertion
that there was no need for this legislation and that procedures
identical or very similar to the ones required by SB 292 were
already being conducted by people who provide abortions.
Therefore he begged the question, "What’s the objection to the
bill?" He said that if they say that these procedures are
already being performed, then they were saying that there is a
need to do it. Therefore, he said the opponents’ testimony could
almost be turned around as proponents’ testimony.

He said that one of the opponents had said that post-abortion
trauma syndrome was a myth. He reiterated his quote from C.
Everett Koop, MD, and also the testimony of Dr. Whitesitt as well
as the testimony of Dr. St. John which refuted that statement.
But he said that what was really important was that the courts
had recognized it. He re-quoted the Casey decision of the
supreme court which made reference to "devastating psychological
consequences."
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{Tape: 2; Side: B; Approx. Counter: 19.4)

The 24-hour waiting period could be satisfied by a phone call or
by mail. He said this legislation does not address the idea of
choice. He said it is as legal to have an abortion if the bill
passed or if it did not. It would not affect choice but only
information. The purpose of the bill was to provide women
information that they would need to make a very difficult
decision and he believed it was unquestionably constitutional and
based on the Casey decision which upheld similar legislation in
Pennsylvania and eight other states had adopted similar
legislation.

Motion: REP. MC GEE MOVED TO ADJOURN.

(Comments: The set of minutes is complete on two 60-minute tapes.}
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ADJOQURNMENT

Adjournment: The meeting was adjourned at 12:20 PM.

BOB CLARK, Chairman

ERSON, Secretary

BC/jg
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MONTANA RIGHT TO LIFE TESTIMONY ON SB 292
BEFORE THE HOUSE JUDICIARY COMMITTEE
MARCH 20, 1995

Mr. Chairman, Members of the Committee:

For the record, my name is Linda Rykowski, and I am the
president of Montana Right to Life Association. Montana Right to
Life is a state affiliate of the National Right to Life Committee,
the oldest and largest Right to Life Organization in the country.
The Montana Right to Life Association wishes to go on record in
support of SB 292 introduced by Senator Bob Brown.

This bill provides that a woman who is considering aborting
her baby be given information on:

1. The fetal development of her baby (in two-week stages);
2. The risks associated with the abortion surgery; and

3. The resources that are available from public and private
sources that the woman can take advantage of if she
carries her baby to term.

The bill also provides for a 24-hour reflection period to
allow the woman time to digest the information she is furnished
outside the coercive environment of the abortion facility. I quote
from the American College of Obstetricians and Gynecologists'
publication Committee Opinion (No. 61, March 1988) discussion on
the ethical meaning of informed consent:

"The ethical concept of informed consent contains two
major elements: free consent and comprehension (or
understanding). Both of these elements together
constitute an important part of a patient's "self-
determination" (the taking hold of one's own life and
action, determining the meaning and the possibility of
what one undergoes as well as what one does).

"Free consent is an intentional and voluntary act which
authorizes someone else to act in certain ways. In the
context of medicine, it is an act by which a person
freely authorizes a medical intervention in her or his
life, whether in the form of treatment or participation



in research. As "consent,” it implies the opposite of
being coerced or unwillingly invaded by forces beyond
oneself. As "free.” consent implies a choice between
alternatives. It includes the possibility of choosing
otherwise -- as the result of deliberation and/or of
identification with different values and preferences.
Free consent, in other words, implies the possibility of
choosing this or that option or the refusal of any
proposed option.

"Comprehension (as an ethical element in informed
consent) includes awareness and some understanding of
information about one's situation and possibilities.
Comprehension in this sense is necessary in order for
there to be freedom in consenting. Free consent, of
course, admits of degrees, and its presence is not always
verifiable in concrete instances; but if it is to be
operative at all in the course of medical treatment, it
presupposes some level of understanding of available
options." (Emphasis ours.)

I ask you, how can a woman choose among options when she does
not even know what her options are?

In closing, I would like you to know that our Association in
consultation with our legal counsel and the National Association's
counsel drafted the provisions of this bill, to ensure that its
provisions were both constitutional and enforceable. Our local
counsel worked closely with Greg Petesch in the Montana Legislative
Council office in drafting this legislation so that it would
properly dovetail with Montana law. Because of the fact that this
type of legislation is so heavily litigated by abortion rights
advocacy groups, this legislation has had to be carefully crafted
to ensure its enforceability. Therefore, we request that you
oppose any and all amendments that might be offered by opponents of
this legislation, who do not want to see its provisions enforced.

Our legal counsel, Tim Whalen, is available to answer any
questions the committee may have with respect to the legal aspects
of this bill.

Please give Senate Bill 292 a DO PASS recommendation without
amendment. Thank you.

Linda Rykowski, President
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T'he Physical Risks of Abortion

Abvortion is a surgical procedure in which a woman’s body is forcibly
entered and her pregnancy is forcibly “terminated.” Because it is
intrusive, and because it disrupts a natural process (pregnancy), abor-
tion poscs both short-term and long-term risks to the health and well-
being of the aborted woman. Abortion is never without risks.

A few abortion advocates continue to insist that abortion is so safe
as to be virtually “risk free,” but such-claims arc exaggerations result-
ing from somc blind belicf in the slogans and clichés fostered by the
carly abortion reformers.! In contrast to these few abortion zealots,
most defenders of abortion, particularly those in the health fields,
admit that therc arc inhcrent risks to abortion. Within the medical
profession the intense debate is not over whether there are risks or not
but over how often complications will occur. Some claim the risks are
“acceptable,” while others insist they are not.

Answering the question “How safe is abortion?”” is crucial to any
public policy on abortion; but it is even more crucial to the women
facing the abortion dccision. Unfortunately for hundreds of thousands
of women, their “safe and easy’ abortions proved to be neither safe nor
casy. Even more outrageous is the fact that almost none of these
women were given a realistic assessment of the risks of abortion.
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ABORTED WOMEN
A Systematic Cover-up

Maintaining abortion’s image of “safcty” is important to groups sup-
porting abortion for a variety of reasons. Obviously, for abortion referral
agencics, abortion counsclors, and the abortionists themselves, finan-
cial success depends upon their ability to assure clients that abortion is
“safe.” For population control groups that encourage abortion, achicv-
ing their long-range goals for population control depends on their
ability to promote abortion as a “safe”” and even “preferable” alter-
native to childbirth. And finally, the ideological success of the pro-
choice philosophy in feminism depends on the “desirability” of abor-
tion. After all, if abortion is found to be dangcrous to women, its
legalization can hardly be claimed as a triumph for “women’s rights.”
For these reasons and others, abortion providers, population control-
lers, and pro-choice feminists are all anxious to believe that abortion is
safe, and they are even more anxious to spread this belief to the general
public. They support the contention that abortion is “relatively” safe
by citing national statistics which report a “low” incidence of abortion-
related deaths. But are these statistics accurate? Probably not.

In the first place, accurate statistics arc scarce because the report-
ing of complications is almost cntirely at thc option of abortion pro-
viders. In other words, abortionists are in the privileged position of
being able to hide any information which might damage their reputa-
tions or trade. ,,

How can this be so? ”

Federal court rulings have sheltered the practice of abortion in a
“zone of privacy.” This prohibits any meaningful form of state or
federal regulation other than broad “general requirements as to the
maintaining of sanitary facilities and . . . minimal building code stan-
dards . . ."'2 As a result, any laws which attempt to require that deaths
and complications resulting from abortion be recorded, much less
reported, are unconstitutional.3 Thus the only information available on
abortion complications is the result of data which is voluntarily rc-
ported. Since abortionists want to hide their failures, underreporting of
complications is the rule rather than the exception.*

The deliberate underreporting of abortion complications occurs
primarily for thrce reasons: 1) Abortionists are sccking to protect their
personal and professional reputations; 2) By minimizing the cxistence
of unfavorable records, abortionists can minimize the availability of
damaging evidence in the cvent of malpractice suits; and 3) Abor-
tionists want to maintain the general myth that abortion is safe.
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w.:n cven assuming that abortionists were totally willing to report
complications, underreporting would still occur for other reasons:

1) Koﬁ. outpatient abortion clinics do not provide follow-up
examinations. Without these, the clinics simply assume there are
no complications unless they receive a complaint. Other clinics do

vSSan post-abortion exams, but these are usually brief and su-
perficial.

Nv:. w_w<a: if a vomﬂ..mvo:mo: exam is insisted upon, conditions
which may develop into long-range complications, such as sterility

or an _:oo:.%.oﬁn:n uterus, are not easily detectable without pro-
longed surveillance.

3) Many women hide their identitics when seeking an abortion

m:a. may fail to return for a post-abortion exam even when one is
available.

4) Over 60 percent of the women who need emergency treat-
ment following an outpaticnt abortion go to a nearby hospital
_ma:.x_a of going back to the abortionist. In these cases, an abor-
ttonist may never know that a complication occurred. ,

5) When women are treated for long-term complications such as

::.n:___g they may hide their past abortion experience or simply
not realize that it is relevant.®

What all these factors add up to is simply this: complication
records from outpatient clinics are virtually inaccessible, or nonexis-
tent, cven though these clinics provide the vast Bm.mo:nw of all abor-
tions.. Even in Britain where reporting requirements are much better
than in the United States, medical experts believe that less than 10
percent of abortion complications are actually reported to government
health agencics.”

When trecatment for a complication takes place in a hospital
howcever, the records are much more likely to be contributed to nrm
health agencies which compile national health statistics; but this still
does not mean that the records will be completely accurate. Instead
832_.8:95 due to abortion arc often listed under other nmnnmc:om.
Sometimes this is done to disguise the cause of death. In one case ».om
SBB.EP a 21-year-old woman died only a few hours after a mm,_m:n
abortion, and her death was creatively listed as due to “spontancous
gangrenc of the ovary.”® The rcason for the cover-up is relatively
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obvious—abortionists don’t want to be held legally and financially
responsible for the complications and dcaths which are a natural result
of “routine” abortions.

In many cases, even physicians who arc not involved with per-
forming abortions contribute to the cover-up. There are primarily two
reasons for this: loyalty to onc’s paticnt, and loyalty to one’s profession,
Examples of the first category occur when young women who have
been aborted want to hide the causc of their hospitalization from their
families and friends, even when they are in danger of dying.” Thus,
what begins as an attempt to avoid cmbarrassing a woman and her
family ends up as an omission of facts in the hospital’s official records
and, subsequently, as a distortion of national abortion statistics.

Sccondly, there exists in the medical profession, as in most profes-
sions, an unstated code of “brotherhood™ which discourages pointing
fingers at the mistakes of other physicians. Thercfore, in keeping with
the general rule of the fraternity, “sce no cvil; speak no evil,” the
physician attending an abortion complication ata local hospital is quite
likely to simply treat the condition and avoid recording that it was the
result of an incomplete abortion performed by his colleaguc down the
strect.

All of the above factors have been mentioned to explain the lack of
complete records on abortion complications in Amcrica. Political and
financial motives, as well as respect for personal privacy, all hinder the
reporting of these statistics. With these factors in mind, it should be
remembered that the figures which will be cited in the following
sections are minimum complication rates bascd on partial studies. They
reflect only what is voluntarily reported, not what is actually happen-

ing.
Abortion Morbidity

The rate of complications following a medical proccdure is known as
the morbidity rate. For the rcasons cited above, the morbidity ratc due
to abortion in America is unknown, though a few hospital studics have
been done. But while the rate of complications is uncertain, the varicty
of complications which occur is well documented.

Over one hundred potential complications have been associated
with abortion. Some of these complications can be immediatcly spot-
ted, such as a puncture of the uterus or other organs, convulsions, or
cardiac arrest. Other complications reveal themselves within a few
days, such as a slow hemorrhage, pulmonary embolisms, infection and
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fever. Still other complications arc long-term in nature, usually the
resule of damage to the reproductive system, and may result in chronic
infection, an inability to carry a subscquent pregnancy to term, or
sterility. These latent complications may not be apparent until a later
pregnancy is attempted or until the uterus is so infected as to require
removal. Thus, an abortion recorded as complication-free in a short-
term study might in fact have caused long-term damage. Thus, as
many investigators have discovered, short-term studies of abortion
complications rcveal only the tip of the iceberg. Indeed, the longer
women are kept under surveillance after an abortion, the higher are the
reported rates of latent morbidity. ' Women who may appear physically
unaffected by an abortion after a onc year follow-up may be found to be
severely effected by the abortion as many as ten to fifteen years later.

Because of the large number of possible complications, it is diffi-
cult for any medical study to check for them all, especially the more
clusive oncs. Furthermore, because of the great time variation between
short-term complications and long-term complications, no major scien-
tific studies have been done to tabulate both.

After noting all of these qualifications, a few gencral observations
can be made. First, every type of abortion procedure carries significant
risks. Second, the earlicr the abortion is done, the lower is the rate of
immediate and short-term “major” complications. Third, every type of
abortion procedure poses a significant long-term threat to a woman’s
reproductive health. Fourth, the younger the patient, the greater the
long-term risks to her reproductive system.

Overall, the rate of immediate and short-term complications is no
less than 10 percent. This figure is based on a reported 100,000 abortion
complications in 1977, when the total number of legal abortions in that
year was approximately one million.'! This 10 percent morbidity rate,
it should be remembered, is an undisputed minimum rate for immedi-
atc and short-term complications. It does not include unreported com-
plications or long-range complications such as infertility. As we will see,
the evidence indicates that the actual morbidity rate is probably much
higher.

Immediate and Short-term Risks

Suction Curettage

Almost 90 percent of all abortions are performed by suction curettage,
commonly known as vacuum abortions. In this procedure, the vagina
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and cervix are forcibly dilated with progressively larger tapered cylin-
ders called dilators. Dilation provides the abortionist with the neces-
sary “working room™ through which he inserts the abortion
instruments, in this case a cutting instrument attached to a high
powered vacuum (29 times more powerful than a home vacuum). With
this device, the abortionist dismembers the “products of conception”
(i.c., the unborn child and its placenta) and simultancously vacuums
out the picces. Abortionists insist that in skilled hands suction curct-
tage is the safest form of abortion. Many physicians disagree. 12

According to two independent studics, the immediate or short-
term complication rate for vacuum abortions is approximately 12 per-
cent.!3 The reported “major” complication rate (strictly defined to
include only life-threatening complications) is 4000 per million. Ob-
viously, defining “major’” complications in restrictive terms would
make abortion appear safer than it really is. '* Considering both imme-
diate and long-term complications, a major German study found that
the total morbidity rate for vacuum aspiration abortions excceded 31
percent. '3

Because the abortionist operates blindly, by sensc of feel only, the
cutting/suction device is potentially deadly. Perforation of the uterus is
one of the most common complications (this can occur during dilation
or evacuation) which leads to severe hemorrhage and can occasionally
result in damage to other internal organs. In a few recorded cases,
abortionists have inadvertently sucked out several fect of intestines in a
matter of only a few seconds. 10

Another common complication results from failure to extract all
the “products of conception.” If a limb or skuli is left in the uterus, or
if a portion of the placenta remains intact, severe infection may result,
causing severc cramping and bleeding. Trcatment may require another
dialation followed by mechanical curettage and antibiotics. If the infec-
tion becomes too advanced or is persistent, a hysterectomy will be
necessary to remove the discased uterus. 17 ,

Third, as with all formis of abortion, suction curcttage rcsults in a
high incidence of embolisms. An embolism is an obstruction of a blood
vesscl by a foreign substance such as air, fat, tissuc, or a blood clot.
Usually, such a blockage is minor and goes unnoticed and is cventually
dissolved. Butif the block occurs in the brain or heart, it may resultina
stroke or hecart attack. If it occurs in the lungs, it may result in a
pulmonary thromboembolism. This condition may occur anywhere
from two to fifty days after an abortion and is a relatively frequent major
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complication. In one group of abortion-related deaths, pulmonary em-
bolisms were the second most common cause of death. Because of the
naturc of embolisms, these abortion fatalitics are unpredictable and
often unavoidable. This risk, like most others, is seldom revealed to
women during counscling at abortion clinics, even though it is widely
known in medical circles. Pulmonary emboli are reported to afflict
about 200 aborted women each year. '8

Fourth, duc to the rich blood supply around the uterus during
pregnancy, local and general anesthesia during abortions arc par-
ticularly risky. Anesthesia complications during first trimester abortions
are fairly common and unpredictable. When an adverse reaction to
ancsthetics occurs in an outpaticnt abortion clinic, there is generally
little equipment and expertise available on the site to deal with the
emergency. Convulsions, heart arrest, and death are not an uncommon
result of these circumstances. In one study of 74 women killed by legal
abortions, ancsthesia complications ranked as the third leading causc of
death. The officially reported rate of anesthesia complications is 20 per
100,000 first trimester abortions. !9

The ninec most common “major” complications resulting from
vacuum abortions arc: infection, excessive bleeding, embolism, rip-
ping or perforation of the uterus, anesthesia complications, con-
vulsions, hemorrhage, ccrvical injury, and endotoxic shock.2? “Minor”
complications include: minor infections, bleeding, fevers and chills,
second degree burns, chronic abdominal pain, vomiting, gastro-intes-
tinal disturbances, weight loss, painful or disrupted menstrual cycles,
and Rh sensitization,?!

A word about the last item: only 42 percent of aborted women
reccive Rh screening prior to their abortions; and even for the minority
that are tested, the analysis of the blood samples are often rushed and
inaccurate.?? Unless a woman with Rh negative blood receives a Rho-
Gam injection immediately after the abortion, sensitization may result.
In a later “wanted pregnancy” this sensitization may endanger both the
lifc of the mother and her child, a complication which could no longer
be considered “minor.”

Dilation and Curettage (D&C)

Dilation and curettage is very similar to suction curettage but is used
primarily in late first trimester and early second trimester abortions. It
differs from suction abortions in that instead of vacuuming out the
“products of conception,” the abortionist manually dismembers the
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fetus and scrapes the organs out of the utcrus and into a basin. Because
it uses sharper instruments and involves more scraping, D&C abortions
typically result in much greater blood loss and a higher rate of overal
complications.

The types of complications associated with D&C abortions are
virtually the samc as with vacuum abortions, but are approximatcly 20
percent more frequent.??

Saline Abortions

Each year there are between 100,000 and 150,000 sccond and third
trimester abortions. Most of these arc saline abortions. "The rate of
“major’’ complications associated with saline abortion is reported to be
about five times greater than for first trimester suction abortions. 4

In a saline abortion, also known as a “salting out,” a concentrated
salt solution is injected into the amniotic sack surrounding the baby.
This solution burns the skin of the fctus and slowly poisons his system,
resulting in vasodilation, edema, congestion, hemorrhage, shock and
death.25 This process takes from onc to three hours, during which the
distressed unborn kicks, thrusts, and writhes in its attempts to escape.
Twelve to forty-cight hours after the child dics, the mother’s hormonal
systemn shifts in recognition of this fact and she goes into natural labor.
Normally, within 72 hours after the injection, she will deliver a dead
fetus.

The technique of saline abortion was originally developed in the
concentration camps of Nazi Germany.2¢ In Japan, where abortion has
been legalized since the 1940s, the saline abortion technique has been
outlawed because it is “extraordinarily dangerous.”?7 Indecd, in the
United States salinc abortion is sccond only to heart transplants as the
elective surgery with the highest fatality rate.?8 Despite this fact, state
laws attempting to prohibit saline abortions beeause of their great risk
to aborting women have bcen declared unconstitutional by the
courts.??

Severe infections and hemorrhages arc extremely common follow-
ing saline abortions. In addition, secpage of the salt solution into the
woman’s blood system may result in life-threatening coagulation prob-
lems. Incomplete abortions and retained placentas occur in from 40 to
55 percent of all cases, the correction of which requires additional
surgery. Furthermore, infections or uterine damage incurred during
saline abortions frequently require removal of the uterus. 3¢
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Prostaglandin Abortions

In a technique similar to salinc abortions, the chemical prostaglandin is
injected into the amniotic fluid. But instcad of killing the unborn
outright, this method induces intense contractions of the uterus and
causes forced labor. Usually the child dies during the trauma of pre-
mature labor, but frequently it does not. This results in one of the most
disturbing “complications” of prostaglandin abortions, a live birth.

When prostaglandins were first introduced, there was great hope
among abortionists that this new technique would be safer than saline
injections. But when six women died and a large number of “aborted”
babies were delivercd afive, the enthusiasm for prostaglandins
dwindled rapidly.®!

Frequent complications associated with prostaglandin abortions
include spontancous rupturcs in the uterine wall, convulsions, hemor-
rhage, coagulation defects, and cervical injury. Incomplete abortions
arc also very common. In these cases the decay of retained tissuc may
result in severe infections, prolonged hospitalization, additional sur-
gery, and in many cases the need for an emergency hysterectomy. 32

In sum, rather than replacing saline abortions, prostaglandins have
simply caused a debate within the aborting community as to which
method is the most dangerous. Oddly enough, however, although the
evidence seems to indicate that prostaglandins are slightly less dan-
gerous, most abortionists continue to prefer saline abortions. The
reason for this is simple. Live births following prostaglandin abortions
arc extremely disturbing to both the medical staff and the mothers. In
other words, a higher priority is being placed on killing the fetus than
on providing the safest way for a woman to be rid of her pregnancy.33

The Living Complication

Except when dilation and curettage is used, second and third trimester
abortions always run the risk of producing a live born aborted baby.
These premature infants generally die within a few minutes or hours.
Some, however, live for days, and a few live to adulthood.34

Besides the extraordinary trauma which a live birth abortion poses
for a woman, live births constitute the most difficult ethical and legal
dilemma faced by abortionists. Is a physician who is being paid to Kill
an unwanted fetus one moment, required to attempt to save an unex-
pected baby the next? According to Dr. Robert Crist, a Kansas City
abortionist, “the abortion patient has a right not only to be rid of the
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growth, called a fetus in her body, but also has a right to a dead
fetus.”35 But when witnesses reported that they saw Dr. William B.
Waddill choke and kill a live born baby which resulted from a nonlethal
saline abortion, the physician was subjccted to trial for murder.3¢
Though most doctors do not actively attempt to kill live born
babies following an abortion, most do attempt to ensurc death through
neglect. Following most second and third trimester abortions, abortion
staffs make a conscious effort nos to discover whether the child is alive
or dead. Any signs of movement or breathing which might be noticed
are dismissed as “reflex,” unless movement and crying reach a level
which cannot be ignored. Onc abortionist describes his policy this way:

At the time of delivery, it has been our policy to wrap the fetusina
towel. The fetus is then moved to another room while our atten-
tion is turned to the carc of [the woman]. Shc is cxamined to
determine whether complete placental. expulsion has occurred and
the extent of vaginal bleccding. Once we are surc her condition is
stable, the fetus is evaluated. Almost invariably all signs of life
have ceased.3? ’ !

Wrapping the fetus in a towel accomplishes two things. First, it con-
ceals all “signs of life”” which may be disturbing to the paticnt and staff.
Second, if the premature baby is not already dead, the towel will
prevent the baby from getting the oxygen it needs to survive.

Most abortionists will do anything to avoid treating a live born
aborted baby.38 One of the most shocking examples occurred in Pine
Bluff, Arkansas, where an abortion resulted in a kicking and screaming
baby: :
#

In the examining room after the abortion, the doctor wrapped the
baby in a towel and laid it aside while he finished caring for Maric.
The infant continued to squirm and cry.

Soon afterward, Marie left the doctor’s office for a friend’s
house nearby. The physician then placed the child in a sack and
gave it to one of the two friends who had accompanicd Maric. . . .

‘In a few minutes, the woman with the sack arrived at the
house where Maric was waiting. Shc said the doctor had told her
to “take it along with you, and pretty soon it will stop moving.”

After Maric fell asleep, the friends kept their death watch
over the aborted infant until they decided to seck help.3?
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In this case, even after prolonged neglect, the baby survived.
Marie, filled with guilt, is glad that her child lives.

Live birth abortions occur in the United States at a rate of 400 to
500 times per year, literally an cvery day experience.4?® The number
may be higher, since (1) there is no effort to determine if a child is live
born, and (2) most abortionists avoid reporting live birth abortions. Dr.
Williard Cates, chief of abortion surveillance at the Center for Disease

sontrol in Atlanta, describes the cover-up this way: “It’s like turning
yourself in to the IRS for an audit. What is there to gain? The tendency
is not to report because there are only negative incentives.”” 4!

In order to avoid the “complication” of live births, abortionists are
experimenting with more deadly techniques for second and third tri-
mcster abortions. One new techniquc involves the injection of a poi-
sonous dose of digitoxin dircctly into the unborn child’s heart. As with
most experimental abortion procedures, women are generally not in-
formed that the procedure is untested.*? These new techniques may
solve the “abortionists’ dilemma,” but they may also pose unforeseen
dangers to the health of women.

Long-range Risks

A high risk of infection is common to all forms of abortion. Infection

may result from bacteria and viruses introduced into the womb during
the abortion or from the decay of damaged uterine tissue or unremoved
“products of conception.” In one series of 1,182 abortions which
occurred under closely regulated hospital conditions, researchers found
that 27 percent of the patients acquired post-abortion infections result-
ing in fevers lasting three days or longer.*3 The infection rate from
outpatient “abortion mills” is probably much higher.

Many infections arc dangerous and life-threatening, and severe
pain will typically prompt the patient to seek emergency treatment.
But the majority of infections are of a milder order. These lesser
infcctions will cause only minor discomfort, if any. Eventually a
woman’s body will overcome these milder infections, but long-term
damage may still result. .

Mild or severe infections may extend from the uterine lining to the
fallopian tubes or to organs adjacent to the uterus. Scar tissue left by
the infection may block the fallopian tubes, resulting in total or partial
infertility and an increased probability of ectopic pregnancies. If a
chronic infection results, a total hysterectomy may be required several
months or even years after the abortion. 44
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Studies have shown that a woman’s risk of an cctopic pregnancy
dramatically increases following an abortion. One study suggests that
the risk increases 100 to 150 percent, another study suggests a 400
percent increased risk, and a third indicates an 800 percent increased
risk.45 Since the legalization of abortion in 1973, there has been a 300
percent increase in the occurrence of ectopic pregnancies in the United
States.4¢ Other countrics with legalized abortion have witnessed the
same effect.

Treatment of an ectopic pregnancy requires major surgery to re-
move the impregnated fallopian tube before it bursts. For cvery
100,000 cases of ectopic pregnancy, 300 women dic duc to rupturc and
hemorrhage.4? These deaths are always listed under the “maternal
mortality” category rather than as “abortion deaths,” even though
abortion may be the root cause of most ectopic pregnancics today.

If the scar tissue caused by post-abortion infection is scvere
cnough to completely block the fallopian tubes, total sterility will
result. Women who undergo just onc induced abortion are three to four’
times morc likely to suffer from sccondary infertility than non-aborted
women.*8 Numerous studies have found that 3 to 5 percent of all
aborted women are inadvertently left sterile by the operation.*” 1f a
woman is also infected by a venercal discasc at the time of her abor-
tion, the risk of being rendered sterile is even greater.>

After infection, cervical damage is the next leading causc of post-
abortion reproductive problems. Damage to the cervix may oceur
during the “scraping out” in a vacuum or D&C abortion, or during the
“expulsion” in a salinc or prostaglandin abortion. But undoubtedly, it
is during the forced dilation of the utcrus in vacuum and D&C abor-
tions that most cervical damage is incurred.

Normally the cervix is rigid and tightly closed throughout the
pregnancy. Only at the time of birth docs it begin to naturally soften
and open. But in an artifically induced abortion, no such natural change
occurs; the cervix is hard and “green,” designed by nature to resist

intrusion and to protect its charge. In this context, it is clear that
abortion is an attack not only on the unborn, but also on the woman's
reproductive organs, which arc designed to protect the child. Thus,
during the forcible dilation which occurs in all carly abortions, a trc-
mendous stress is placed upon the woman’s “green” cervical muscles.
This stress virtually always causes microscopic tearing of the muscles,
and occasionally results in severe ripping of the uterine wall (a “major”
complication). According to one hospital study, 1in 8 suction currctage
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abortions required stitches for cervical laceration.! Another study
indicated that laceration of the cervix occurred in 22 percent of aborted
women. Again it should be remembered that in outpatient abortion
clinics, such lacerations are frequently not noticed, much less treated.

In any case, whether the dilation damage to the uterine muscles is
microscopic or macroscopic, this damage frequently results in a perma-
ncnt weakening of the uterus. This weakening may result in an “in-
competent cervix” which, unable to carry the weight of a later
“wanted” pregnancy, opens prematurely, resulting in miscarriage or
premature birth.2 For this reason, the chance that a later “wanted”
child will die during precgnancy or labor is at lcast twice as high for
previously aborted women 53

Cervical damage is extremely frequent in young women pregnant
for the first time, because the cervix is much more rigid in women who
:.m<o not previously given birth.3* This fact is particularly unnerving
since nearly 60 percent of all abortions are for first pregnancies. Most of
thesc women will later scek a “wanted” pregnancy, but because of
cervical damage they may instead face the traumas of repeated miscar-
riages and premature births,

According to onc study, the risk of a second trimester miscarriage
increases tenfold following a vaginal abortion. Similarly, the risk of
premature delivery also increases eight to ten times. Though normally
only 5 percent of all babies arc born prematurely, this rate jumps to 40
percent among women who have had abortions.> In another study of
first pregnancy abortions, a researcher found that 48 percent of the
women studicd suffered from abortion-related complications in later
“wanted” pregnancies. Women in this group experienced 2.3 miscar-
riages for every one live birth,5¢

These figures reflect the increased risks for the average woman
undergoing an abortion. But when the woman is only a teenager, the
frequency and severity of the damage is even worsc since a teecnager’s
“green’ cervix is still growing and changing. This fact is best illus-
trated in a4 comparative study done by Dr. J. K. Russell. In this study,
Dr. Russell tracked the reproductive lives of 62 pregnant teenagers.
When first pregnant, 50 of the girls had abortions, 11 gave birth and 1
miscarried. Of the 11 tecnagers who gave birth, 9 later became preg-
nant with “wanted” children and delivered with no complications and a
100 percent success rate. Among the 50 girls who had undergone
abortions, there were 47 subsequent “wanted” pregnancies. Of these
47 “wanted” pregnancics, 66 percent ended in defective births (includ-
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ing 19 miscarriages and seven premature births). Only 34 percent of the
pregnancies among the previously aborted group ended with a full-
term delivery of a healthy child.>?

Induced abortion may causc not only cervical incompetence, but
also cervical rigidity. Permanent damage to the uterine wall may result
in the faulty placement and devclopment of the placenta during later
pregnancies. A 1981 study at Vanderbilt University found that after a
single abortion the risk of placenta previa in later pregnancics incrcascs
seven to fifteen times.58 Abnormal development of the placenta duc to
uterine damage increases the risk of fetal malformation, perinatal
death, and excessive bleeding.5?

Due to uterine damage, previously aborted women also face much
more difficult and dangerous deliverics in later pregnancics. Aborted
women face at least three timcs more labor complications than non-
aborted women. 0 Previously aborted women require longer periods of
labor during all three stages of labor; they are more likely to require
manual or instrumental assistance to compléte their labor; they arce
more likely to suffer from retained and adherent placenta following
delivery; they are more likely to experience rupture of their uterus
during labor; and they are more likely to suffer from severe hemorrhage
at parturition and experience substantially grcater blood losscs than
their non-aborted sisters.®! In short, abortion places women and their
future children at much greater risk during both their pregnancies and
their deliverics. .

Finally, there is a large class of long-term complications which is
only now being investigated. For example, a recent study performed
by California rescarchers found that the risk of breast cancer doubled
among women who abort their first pregnancy.®? “Two known studics
are now underway to determine if there is a link between abortion and
the high incidence of cervical cancer among aborted women. *?

The explanation for increased breast cancers and cervical cancers
among aborted women lics in the unnatural disruption of their chang-
ing bodies. Early in pregnancy, the breasts and utcrus undergo a rapid
growth and change. Suddenly disrupting thesc changes before their
completion may render these cells susceptible to “ncoplastic stimuli”
(tumor initiation) or might hasten the growth of cells which arc already
malignant.

Only the futurc will reveal how many other side cffects result from
abortion. But already it is clew: that becausce of its many immediate and
long-term complications, lcgal abortion is perhaps the leading cause of
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gynecological and obstetric emergencies in the United States.%* This is
reflected in the trend in medical malpractice insurance toward creating
a new “‘ultra-risk™ category for surgeons who perform abortions. %5

Evidence from Other Countries

As we mentioned at the beginning of this chapter, the American
“experiment” with abortion has yet to provide any comprehensive
data. The abortion industry has everything to gain by withholding
data, and nothing to lose. Most of the data that is available comes from
hospital supervised abortions, which are not representative of the
“average” clinic abortion; and cven these studies arc usually narrow in
range and scope.

But though information about abortion complications is generally
obstructed in the United States, this is not always the case in other
countries which have had longer experience with legal abortion. In
particular, many European nations have socialized medicine, including
Britain and Sweden, and in these cases government control provides a
more systematic method for the gathering of abortion statistics than is
available in the United States—though this does not necessarily mcan
that these governments provide an impartial tabulation and release of
these statistics.

Overall, however, the foreign experience with abortion complica-
tions sccms to confirm the worst fears about its health risks in America.
Abortion proponents in this country typically ignore foreign data or
insist that such figures are not representative of the “better health
carc”’ in America. Butin fact, medical care in many European countries
is regarded by medical authorities as superior to that in America. In
addition, because many of these countries have socialized medicine,
most of their abortions are performed in hospitals, with little regard for
cost, and the patient is hospitalized for two to three days in order to
watch for complications and treat them promptly. Since Americans rely
primarily on outpatient abortion clinics, the abortion complication rate
in America is probably much higher than that experienced in these
other countries.% Here arc a few examples. .

Japan

Japan has had the most experience with legal abortion. It was first
lcgalized there as part of the population control measures established
during the American occupation following World War I1.
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According to one Japanese study, women undergoing abortions
experienced the following complications: 9 percent were subscquently
sterile; 14 percent suffered from recurring miscarriages; 17 pereent
experienced menstrual irregularitics; 20-30 percent reported abdomi-
nal pain, dizzincss, headaches, ctc.; and there was a 400 pereent
increase in ectopic pregnancics.®’ ,

England

In Great Britain the high complication ratc associated with abortion has
been a major subject of concern among physicians. Records at onc
university hospital revealed a 27 percent infection rate among aborted
patients; 9.5 percent hemorrhaged enough to require blood transfu-
sions; 5 percent of carly vacuum and D&C abortions tore the cervical
muscle: and 1.5 percent perforated the uterus. Anticipating the coun-
terargument that morc skilled abortionists would have fewer complica-
tions, the author of this study made special note that: “Itis significant
that some of the morc scrious complications occurred with the most
senior and experienced operators. This emphasizes that termination of
pregnancy is neither as simple nor as safc as somce advocates of abor-
tion-on-demand would have the public believe.”®8 In other words,
abortion is an inherently risky and intrusive operation, and even the
most skillful surgery will result in complications.

Another detailed British study found that many complications arc
easily misscd without repeated follow-ups. "The authors stated that
“the prevalence of morbidity following induced abortion . . . depends
on how long the women concerned are kept under surveillance after
the operation. The longer the surveillance, the higher the morbidity reported.”
[emphasis their own] Two meticulous studics cited by these in-
vestigators revealed 35.6 pereent and 36 percent of aborted women
suffer from abortion-related complications.®”

Sweden and Norway

Swedish and Norwegian studics indicatc an incidence of total sterility
following 4 to 5 percent of all abortions, a figurc which is less than half
the reported rate in Japan.” Assuming this conscrvative 4 pereent
figure is applicable in Amecrica where 1.5 million women arc aborted
each year, onc would conclude that 60,000 women per year arc inad-
vertently rendered sterile by abortion. Most of these women arc abort-
ing a first pregnancy and will later be secking a “wanted” pregnancy in

vain.

1d4

THE PHYSICAL RISKS OF ABORTION
Hungary

_.:ﬁ.:maoﬂo_, abortions have been allowed in Hungary under in-
Qn.%:.i? permissive laws for about thirty years. During the course of
::m time, thc rates of miscarriages, prematurc births, low birth
weights, and damaged infants have increased in proportion .8 abortions
U:.éEoP despite continually improving health care. Perinatal mor-
:___J.wm:o:n has doubled since abortion was made easily available.
I'hese figures have led Hungarian health authorities to declare
L:: “the causc-cffect correlation between first trimester induced abor-
tion and subscquent difficultics in pregnancy has been established
bevond a doubt.” And for this reason the Hungarian government has
ﬁummnn._ a law with “numecrous restrictions for women mnwwmsm abortions
Q:_M in their reproductive life, but without restriction for those who
_SS.:.m borne two or three children, had presumably completed n:om,q
m::___.om. The officially stated purpose of the new law was to avoid the
negative cffects of induced abortion upon subscquent gestations.” 7!

Czechoslovakia

Under socialized medicine in Czechoslovakia, abortion is legal up to
9<o._<o .,<nn_a after conception. Vacuum curettage is used and vn:n
paticnt is kept under obscrvation in the hospital for three to five days
ordered to take bed rest for one week at home, and paid by m:mcnm:<om
for her lost wages. Morc ideal conditions could hardly be expected, but

the nc_jc__ow:o: rate is still high. According to a thirteen-ycar study
donc at a university hospital in Prague:

Acute inflammatory conditions occur in 5 percent of the cascs
érnq.nmm permancnt complications such as chronic E:muEBmMon
nc:a::.u:m of the female organs, sterility and ectopic pregnancies
are registered in 20-30 percent of all women. . . . A high inci-
dence of cervical incompetence resultant from abortion has raised

the incidence of spontancous abortions [miscarriage] to 30-40
percent. 72

| T.d. sum, the Czechoslovakia Deputy Minister of Health states
that, “Roughly 25 percent of the women who interrupt their first
pregnancy have remained permanently childless.”73
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Why The Truth Remains Buried

The morbidity rate from induced abortion is undoubtedly high. Some
abortion advocates may continue to argue about the particulars, just as
tobacco companics continue to insist that the dangers of smoking arc
exaggerated, but the trend of the evidence is certainly clear, Comparcd
to childbirth, the morbidity rate of abortion is astronomical. For child-
birth, the overall maternal morbidity ratc is approximately 2 percent. 74
But as we have seen, the reported immediate complication rate, alone,
of abortion is no less than 10 percent. In addition, studics of long-range
complications show rates no less than 17 percent and frequently report
complication rates in the range of 25 to 40 pereent. Onc public hospital
has even reported an overall complication rate following abortion of 70
percent!?s

The extraordinary degree to which this evidence has been sup-
pressed and ignored is shocking but instructive. When contrasted to
the regulation and publicity surrounding other potentially dangcrous
activities, the silence surrounding abortion morbidity is deafening. For
cxample, the FDA frequently bans drugs for fear of complications
which are much less documented or severe than in the casc of abortion.
Similarly, the Surgeon General requires cach pack of cigarcttes to carry
a warning of the potential dangers of smoking, and the newspapers and
magazines are full of health and safety warnings about automobiles,
toys, acid rain, saccharin, etc. But except for some minor activity
within anti-abortion groups, virtually nothing is being donc by the
abortion industry, the government, or the general press to warn women
considering abortions about its high ratc of short-term and long-tcrm
risks.

Indeed, the Supreme Court has given abortionists “supcr rights”
which allow them to use any abortion technique they desire, no matter
how dangerous it may be, and the Court has made abortion clinics
immune from any requirements for minimal standards of counseling.”®
According to this latter “constitutional right,” abortion clinics are al-
lowed, and even encouraged, not to tell their clients any of the risks
associated with abortion. Instead, patients are to be kept in ignorance
and thercby “protected” from “unnecessary fears’” which may lcad
them to reevaluate the desirability of the abortion option. The Court
guarantces “frecdom of choice™ but denies the right to “informed
choice.” Abortionists can legally withhold information, ot even avoid their
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clients’ direct questions, in order to ensure that the patient will agree to
an abortion which will be, they assume, “in her best interests.”
All this silence has led onc British surgeon to complain that:

There has been almost a conspiracy of silence in declaring its
[abortion’s] risks. Unfortunately, because of emotional reactions to
legal abortion, well-documented evidence from countries with a
vast experience of it receives little attention in either the medical
or lay press. This is medically indefensible when patients suffer as
a result. . . . [The] termination of pregnancy is neither as simple
nor safe as some advocates of abortion-on-demand would have the
public believe.”?

Why is there such widcespread silence about the dangers of legal
abortion? Wasn’t abortion legalized in order to improve health care for
women rather than to encourage them to take unnecessary risks?

The answers to these questions are complex. We will deal with
them at length later on. For now it is sufficient to say that there are very
m_nmszn pro-abortion forces in this country who seek to encourage
increasing numbers of abortions without regard to the risks which
women will face. These include government and private agencies who
mnn.w to promote abortion as a means of population control, groups
which promote abortion particularly among the poor for eugenic rea-
sons, and clinics and doctors who perform abortions for financial gain.
Obviously, none of these truly pro-abortion groups wants to admit to
the dangers of abortion; they would rather be inclined to contribute to a
cover-up.

But perhaps more important to the present discussion is the large
number of people who do not want to know about the dangers of
abortion. These people do not advocate abortion for its own sake, they
are simply “pro-choice.” But they create and maintain the social at-
titude that abortion is the “casy way out”—for mother, child, relatives
and friends, and even for society as a whole. These people never
encourage abortion for reasons of social engineering or personal gain.
Instead, they support thc option of abortion with paternalistic advice
like, “It would probably be the best thing for everyone, honey.”

This “pro-choice’ option allows the paternal friend and society at
large to avoid the costly, time-consuming, emotional involvement
which would otherwise be necessary to deal with these mothers and
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their “unwanted” children in positive, creative ways. Abortion is a
convenicnt “band-aid” solution to rcal problems, a half-hearted solu-
tion promotcd by those with a half-hearted concern. Thus, many pro-
choice advisors simply want to believe abortion is safc because they
want to have a “solution” to offer women with problem pregnancics
which does not involve a demanding personal relationship with the
woman and her child.

Finally, abortion, like most evils, is tempting. Because it promiscs
to solvc so ncatly a potentially major problem, many women them-
selves want to believe in it, too. Abortion is a promisc too valued to
allow it to be tarnished by facts.

But if there are really so many complications from abortion, why
aren’t they more apparent? Why haven’t more aborted women com-
plained before now? There arc many reasons for this. .

1) Many women have tiied to tell others about the physical
damage they incurred from abortions. But they usually find them-
selves ignored and turned away: “You're just the exception.
Everyone knows that abortion is safe. Unfortunately, you were the
victim of an accident, but don’t be bitter and say it happens all the
time.” If pecople don’t want to hcar, they won’t hear. Further-
more, cducated Americans tend to place far greater credibility on
statistics than on personal testimony. Unfortunately, however, it is
the abortionists who control the statistics.

2) Most abortionists require clients to sign forms relicving them
from responsibility for complications—after they assurc women
that complications arc rarc, of coursc. What most women do not
know, however, is that these release forms are not legally bind-
ing.7® Abortionists require these forms to be signed only to intimi-
date and bluff women into submission, if and when complications
develop. Thesc release forms arc only an extra tool in the abor-
tionists’ arsenal of deceit.

3) In most cases abortion is a personal or family sccret. Only in
the most radical feminist circles is abortion something that women
talk about with aplomb. This air of scereey and shame compels a
majority of abortion’s victims to be silent about the complications
they expericnced. Few are willing to air their gricvances in public.
especially if the complications arc “minor’” and can be “fixed” or
endured. Like the abortion itself, the complications are somcthing
many women simply try to put out of their minds.
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4) Especially with rcgard to the long-term complications, most
women simply cannot be sure that their problems relate to the
original abortion. Even if a gynccologist knows that a woman’s
probiems may be abortion-related, he may not tell her so—if only
to avoid rubbing salt into her wounds,

5) Many women view the complications as punishment which
" y -
they “descrve” for having undergone an abortion in the first place.

w;cq :.:m Bmmc:,“ they remain silent about both their “sin” and their
punishment.

6) :.:m:x although it is the women who experience the pain and
complications of abortion, it is the abortionists who keep and
control the statistics. In other words, the party which suffers least
and indcced has the most to gain, also has complete control of Hrm
information.

The Undcrreporting of Abortion Deaths

On .‘.:so 14, 1977, Barbaralee Davis underwent a routine suction
abortion at the Hope Clinic for Women in Granite City, llinois. After
the customary period of obscrvation in the clinic’s recovery room, she
complained of weakncess and was sent home with instructions to rest.
Alone in her bedroom, she slept and quictly bled to death. Her body
was found less than twelve hours after the abortion. After the incident
was reported in the local press, Michael Grobsmith, chief of the Illinois
Department of Public Health’s Division of Hospitals and Clinics, com-
mented on the death by saying: “Its unfortunate, but it’s happening
cvery day in Chicago, and vou're just not hearing about it.”’7°

. .O:n year later, during an investigation of only four Chicago-based
m._.E_Om (in a statc with over twenty abortion clinics), the Chicago-Sun
Times uncovered twelve abortion deaths that had never been re-
ported.B% Even when abortion-related deaths such as these are un-
covered, they are gencrally not included in the “official” total since
they were not reported as such on the original death certificates.®! If
there are this many unreported abortion deaths in one city from only a
few clinics, in a state with regulations as strict as any allowed by the
courts, how many more arc there across the country? . .

. As with other abortion complications, there is .:o accurate mecha-
nism for gathering statistics about abortion-related deaths. The Su-
preme Court’s abortion cases have struck down all requirements for
reporting abortion-related complications and dcaths on the grounds
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that such reporting might discourage women from seeking abortions, 82
This new freedom allows abortionists and others to disguise abortion
deaths under other categories when filling out death certificates.®?
Even the Center for Disease Control, a data bank for U.S. health
statistics which is strongly pro-abortion in its editorial opinions, admits
that the reported rate of deaths duc to legal abortion is being deliber-
ately kept low through sclective underreporting, 84

But though there are no precise figures for the number of %.x::m
from legal abortions, there is no doubt that the figure is much higher
than the officially reported totals. On one occasion, for cxample, Dr.
Lester Hibbard, chairman of the Los Angeles County Medical Socicty
Committce, which is charged with keeping track of maternal dceaths,
told a newspaper reporter that there had been only four abortion-
related deaths officially reported as such. But, Dr. Hibbard added, he
personally knew of at least four other deaths which had followed legal
abortions but had not been reported as such on the death certificatcs.
Furthermore, he said he was certain that these unreported abortion
deaths were only the tip of the iceberg.?5 According to one estimate,
less than 10 percent of deaths from legal abortion are reported as
such.86 0

The degree to which abortion deaths are underreported is hinted
at in the results of a 1974 survey which asked 486 obstctricians about
their experience with complications resuiting from legal mco:mo:m..Om
the doctors surveyed, 91 percent had treated patients for complica-
tions, 87 percent had hospitalized one or more patients, and 6 percent
(29 doctors) reported one or morc patients having died from a legal
abortion.8” It can be assumed that these doctors witnessed these
deaths between the years 1968 and 1974, since 1968 was the first year
in which abortion became legal in some states. Therefore, extrapola-
tion of this 6 percent sample rate to all 21,700 obstetricians in the U.S.
in 1974 would indicate a probability of 1,300 patient deaths duc to
abortion-related complications during the six-year period between 1968
and 1974, But the actual number of deaths from legal abortions rc-
ported for that period was 52, only 5 percent of the projected mm..:o.xx In
order for the reported figure of only 52 deaths during this period to be
accurate, the 486 doctors surveyed in this study must have coinciden-
tally seen over Aalf of all the nation’s deaths from legal abortion—a very
unlikely coincidence. Finally, this projection of 1,300 deaths between
1968 and 1974 is based on a survey of obstctricians only. Aborted
women who died under the carc of general practitioners or other health
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professionals would not be included in this survey, so the actual mor-
tality rate, and cover-up, could be even worse.

What should be clear is that there is a major flaw in the mortality
statistics for legal abortion. It is quite possible that only 5 to 10 percent
of all deaths resulting from legal abortion are being reported as abor-
tion-related. Even if 50 percent were being accurately reported, that
extra margin of risk is far greater than women are being led to believe.
Indeed, based on the rgporred abortion deaths alone, abortion is already
the fifth leading causc of maternal death in the United States.89

The most common causes of dcath from legal abortion include:
hemorrhage, infection, blood clots in the lungs, heart failure, and
ancsthetic complications.® These can occur after any type of abortion
procedure and are gencrally unpredictable. Some of these deaths result
because outpatient clinics are scldom equipped to handle an emer-
gency. But more frequently the death occurs after the patient leaves the
clinic. According to one study: “43% of abortion deaths occurred on
the day of the abortion, 4% on the second postabortion day, 22% on the
third day, and 30% thereafter.”9! Obviously, fifteen minutes or an hour
in a clinic recovery room (usually under the supervision of a staff
person without medical training) is not sufficient to ensure that an
abortion is “complication frec.” Without daily follow-ups, infections,
blood clots, and slow hemorrhages will continue to take their toll.

Furthermore, it should be noted that abortion actually increases
the chance of maternal death in later pregnancies. Medical researchers
Margaret and Arthur Wynn, who favor abortion on request, state in
their comprehensive study of the effects of abortion on later pregnan-
cies that: “Any patient who has had a previous history of an abortion
should be regarded as a high risk patient.”92 This is because abortion
dramatically increases the risks of ectopic pregnancies, cervical incom-
petence, miscarriage, and other complications of pregnancy. These
conditions increase the risk of death for both mother and child in later
pregnancies. But despite the fact t}::t abortion is indirectly responsible
for these deaths, decaths resulting from these conditions will be in-
cluded only under the maternal mortality column; they will nos be
proportionately attributed to abortion.%3

Finally, the present claims for a low abortion mortality rate in the
United States should be compared to experience prior to Roe v. Wade
when states with permissive abortion laws were allowed to require
reporting of abortion-related deaths. Of course, this did not guarantce
that all deaths would be reported, but failure to report might result in
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legal problems and cven the revoking of a physician’s license. Under
these conditions, Oregon reported 13.9 abortion deaths per 100,000
legal abortions compared to only 8.4 maternal deaths per 100,000 live
births. Maryland reported 40.5 deaths per 100,000 legal abortions as
compared to 23.1 maternal deaths per 100,000 live births.”* According
to these pre-Roe state statistics, the mortality rate for legal abortion is
nearly twice as high as the overall maternal mortality rate.

The only state which claimed an abortion mortality ratc lower than
thc maternal mortality ratc was New York. There, a public health
official, citing the official records, claimed only 5.3 dcaths per 100,000
abortions. But thesec New York figures are widely recognized as invalid
because only 32 pcreent of all the abortions performed were included
in the follow-up. Any dcaths among the other 68 percent would not
have been recorded. Indeed, cven among the abortion-related deaths
that were reported, at least scven known deaths were arbitrarily cx-
cluded from the “official” total for straincd, tcchnical rcasons. In
addition, a large number of other known deaths which had occurred
after the patients had flown back to their homes out of state were also
excluded from the “official records.”®® .

In contrast to New York’s “official” safety record for abortion, a
1971 study done by Dr. Joseph ]J. Rovinsky concluded that the actual
abortion mortality ratc in New York was no less than 38 per 100,000.9°
Indeed, by 1972, the year prior to Roe v. Wade, the reported number of
women who had died from legal abortions exceeded the number dving
from illegal abortions by almost two to onec.?7 Only after all require-
ments for reporting were struck down did the number of reported
dcaths from legal abortion even begin to level of .98

The experience in other countries also confirms that abortion
mortality rates, even during the first trimester, are invariably larger
than their respective maternal mortality rates. For example, in Sweden
the death rate for legal abortion is 39 per 100,000, and in Denmark the
reported death rate is approximately 30 per 100,000. "These rates are
more than double the maternal mortality rates of these countries,”?
Canadian figures list 36 deaths per 100,000 abortions. ' And in onc
British study at Glasgow University, fiftcen deaths were found in a
series of 20,000 legal abortions yiclding an unexpeeted fatality rate of
75 per 100,000,101

In sum, what can we say about abortion mortality rates? First, not
all abortion-related deaths are reported as such. Indeed, circumstantial
evidence indicates that only a minority of abortion decaths are reported
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as abortion-related. Sccond, for the average, healthy woman, abortion is
Sar more risky than childbirth. 192

But it should be remembered that in terms of practical decision-
making for the individual, mortality rates for both abortion and child-
birth are virtually meaningless. As Dr. "Thomas Hilgers points out:

If a woman achieves pregnancy and carries it through to term with
the dclivery of the infant, her chances of surviving that pregnancy
arc 99.99 percent. In fact, her chances of surviving that pregnancy
arc higher, at all age levels, than her chances of simply surviving
the next one vear of life. 103

Likewise, the chances of surviving an abortion are only slightly worse
or slightly better, depending on whom you believe. The vast majority
of pregnant women will survive cither childbirth or abortion. .

In terms of a pregnant woman’s decision-making, comparing the
complication ratcs of abortion and childbirth is far more important than
the mortality ratcs. When judging the comparative health risks of
abortion versus childbirth on the basis of morbidity rates, it is an
indisputable fact that the risk of long-term complications following an
abortion is ten to twenty times greater than the risk of @any complica-
tions following childbirth, 194

The question which women considering abortion must face is not
so much a question of their survival as it is a question of how we// they
will survive. Since abortion is frequently damaging to a woman’s re-
productive system, women who may wish to have children at a later
datc arc cspccially at risk. 105

Summary

This chapter has dealt with the subject of physical complications
rclated to abortion. The subject is complex because so little is known.
The reporting of abortion complications is not required by law and
there are numerous motives for not reporting them. All evidence seems
to confirm that wnderreporting is the rule rather than the exception.

But even assuming that all complications and deaths from lcgal
abortion are reported. the safety record of abortion is dismal. The
reporfed rate of immediate complications following induced abortion is
fully 10 percent. The frequency of late complications is not docu-
mented in American statistics, but based on forcign experience, long-
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term complications can be expected in from 17 to 50 percent of all
aborted women. Most of thesc long-term complications result in pardal
or total infertility, and an increased risk of cctopic pregnancies, miscar-
riages, and premature births. These risks are especially high among
young women who have not yet had their families. ;

The evidence overwhelmingly proves that the Bo&_a_Q and mor-
tality rates of legal abortion arc several times higher than that for carrying
a pregnancy to term. But this fact has been largely m:c?nﬁaa in
America for political and population control reasons.

All of these points, of course, are open to dispute to the degrec
that it is impossible to prove the cause of any health problem. Just as
tobacco growers and cigarette companies continue to claim that the
“causal link” between smoking and lung cancer has not yet been
“proven,” so do abortion providers insist that the dangers of abortion
are still “uncertain.’

But one thing is certain. Despite the legalization of abortion,
complications and deaths continue to occur, and little or nothing is
being done to warn women about the possibility of such ncgative
results. No one doubts that legal abortion is marginaily safcr than
illegal abortion, but neither is there any doubt that decriminalization
has encouraged more women to undergo abortions than cver before.
Risk goes down, but numbers go up. As we will see in later chapters,
this combination means that though the odds of any particular woman
suffering ill effects from an abortion have dropped, the fora/ number of
women who suffer and die from abortion is far greater than cver before.

Before looking at that comparison, however, there is another area
of post-abortion complications which nceds to be examined. These
complications arce not physical, but they are certainly no less painful.
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The Psychological Impact of
Abortion

Even more so than with physical complications, the psychological
damage caused by abortion is practically impossible to quantify. Once
again, the lack of comprehensive studies in America is due in part to
obstructionism by abortion providers who keep few, if any, records.!
But even assuming that complete records were kept, psychological
complications are never casily quantified. By comparison, it is much
easier to count scarred uteruses than scarred psyches.

As with physical complications, there are two distinct levels of
dispute. On one level, some abortion proponents have confused the
issue with numerous unscientific opinion papers insisting that psycho-
logical problems associated with abortion are a myth, but these efforts
are so obviously biascd that they tend towards the ludicrous.2 -

But even when more objective studies are done, the biases of
researchers may still be evident, particularly in the ways in which they
define “significent psvchiatric sequelac” (aftereffects). For example,
studies done by abortion advocates typically count only women 4osps-
talized with mental breakdowns as victims of post-abortion sequelae,
whereas anti-abortion researchers will always include women treated
on an outpaticnt basis as well. Thus, while both pro- and anti-abortion
researchers agree that sume women are not capable of dealing with
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post-abortion sequelae, they disagree as to whether psychological dis-
comfort alone, even when bearable or intermittant, should be consid-
ered “significant.”

Besides the dispute over defining “significant” sequclae, the pro-
cess of documenting the rate of post-abortion sequelac is further com-
plicated by delayed reactions. A woman that a six-month post-abortion
survey declares “well-adjusted”” may cxperience severe trauma on the
anniversary of the abortion date, or even many years later. This fact is
attested to in psychiatric textbooks which affirm that: ““The signifi-
cance of abortions may not be revealed until later periods of emotional
depression. During depressions occurring in the fifth or six decades of
the patient’s life, the psychiatrist frequently hears expressions of re-
morse and guilt concerning abortions that occurred twenty or more
years earlier.”’3 In one study, the number of women who expressed
“serious self-reproach” increased fivefold over the period of time cov-
cred by the study.?

Often the delayed trauma from a previous abortion will risc in
association with other causes for anxiety, including such incidents as
the death of a loved one; the failure to conceive or the loss of a
“wanted” child; the birth of a niece, nephew, or grandchild; or secing a
child or young adult who would be about the same age as the aborted
child.5 Miscarriage of a “wanted” baby is a particularly common occa-
sion for renewal of post-abortion anxieties. If and when the woman
learns that the miscarriage may have been due to a previous abortion,
the guilt and anguish can be overwheiming. In this sense, physical
complications from abortion often contribute to psychological scquelae
as well, w
On an even longer timescale, it has been observed that latent
anxieties over a previous abortion frequently surface only, with the
onset of menopause.® This may be due to a woman’sirencwed
awareness of her reproductive system and the realization that there will
be no more opportunities to réplace the pregnancy that was “lost.”

Obviously, then, the validity of studies on post-abortion scquciae
are heavily dependent on the stage of the post-abortion period which
they examine. Surveys which are taken within the first few weeks after
an abortion invariably show lower rates of emotional distress than thosc
which are taken months later. One reason for this is that a short-term
follow-up may record the patient’s temporary relief or happiness at
having the dreaded procedure finally over with, or at having the cause
of the temporary embarrassment removed.
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A second, similar reason why short-term studics are skewed in-
<.c_<nm what psychiatrists identify as emotional paralysis, a post-abor-
tion :1:3?:0%.: which in itsclf may be an adverse Bmo.:.c: Bn_”_.::n
psychiatric treatment.” Like shell-shocked soldiers, many aborted
women are unable to truly express their emotions. Their focus is
primarily on having survived the ordcal, and they are at least tem-
porarily out of touch with their inner feelings.

Third, short-term studics are of little use because many women
cven those who are not “numbed” by their experiences, are sim 7“
unwilling to expose their emotional turmoil. The ¢<o:=am,0m u_uo:m%:
at this point, are too fresh, too tender to be probed. For this reason m
superficial post-abortion survey will record only what the patient @3,5

8_ mmo_ rather than what she really feels. As one abortion counselor
admits:

>_vc.2_c: is very emotional for everyone. The women think, Let’s
get it over with fast. They don’t open up in counscling as they
m_::__.a. -« 'S0 the trouble doesn’t come out ¢l aftcrwards and
they just keep it all in. Post-abortion counseling doesn’t do any
good cither, because if the woman has any regrets, admitting it
will feed her guilt feclings even more. . . "8 .

The tendency to conceal negative feelings can be further accentu-
mzna c.% the desire of the aborted woman to say what she thinks the
Interviewer wants to hear. If thc woman thinks the counselor wants to
:Q:. her mmm she feels “fine,” she may say so just to avoid being
meﬂw_.wﬂog abnormal” and thus exposed to further probing ques-

These insights were confirmed by a Canadian study, which found
that short-term studics using questionnaires or routine post-abortion
cxams always undcrestimate the actual rate of negative responses
_J_unmn psychiatrists found that women who answered the a:nm;o:“
naires responded much differently when professionally interviewed in
detail. One reason was that women saw questionnaires as cold, and so
they answered coldly, unemotionally, “without reaching ao::“ 2:_.,3
themselves and searching for their inmost feelings.” On the other
hand, when women were questioned with psychotherapy techniques
they were encouraged to grasp their emotions, understand them m:m
cxpress them, 10 .

Furthermore, no matter how a survey is structured, timing limita-
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tions will always exist. For example, in onc study conducted by a
university hospital interviews with women four weeks after abortion
reported that 94 percent of the women expressed “satisfaction that
[the] right decision was made.” But a six-month tclephone follow-up
found that the “satisfaction” ratc had dropped to 85 pereent.'! No
further follow-up interviews were done to see if the downward trend
would continue with time. Indeed, the “long-term,” six-month follow-
up was still extremely short since most of thc aborted women had yet
to face the original delivery date or the anniversary date of the abor-
tion—both of which, we now know, can trigger latent reactions.

The final difficulty in recording post-abortion sequelac lics in the
ability of women to express the root cause of their mental pain. Even
assuming a willingness to discuss their post-abortion misgivings, some
women are simply not consciously aware of their inner conflicts. 'This is
because denial and suppression of negative feelings is a common
reaction to abortion. In one report, a psychiatrist treated fiftyv women
who had come to him for problems which were supposedly ror abor-
tion-related. But after prolonged therapy, it was discovered that their
disabilities stemmed from long-buried reactions to previous abortions.
On a conscious level, each of these womcen believed that she had
effectively resolved herself to her previous abortion. Each woman
believed that the psychological turmoil which had led her to seck
treatment was due to other situations in her life. But in fact, they cach
revealed under therapy that it was unresolved conflicts associated with
their abortions, hidden at a subconscious level, which were precipitat-
ing the new problems in their lives. It wids only after recognizing their
repressed grief that these women were able to make progress towards
improving their emotional and mental states.!?

Women such as these who suffer from abortions at a subconscious
level are “walking time-bombs,” waiting to explode over situations
seemingly unrelated to their previous abortions. In such cases, ob-
viously, superficial surveys or questionnaires investigating abortion se-
quelae will not reveal this subconscious disorder created by abortion.

Given all these variables and uncertainties, a complete quantifica-
tion of post-abortion sequelae is virtually impossible. But though it can
be debated as to how frequently the impact of abortion is “severe,” the
personal testimony on both the pro-choice and pro-life sides demon-
strates that the abortion decision and its aftermath are seldom, if ever,
trauma-free. Doubts, discomfort, ambivalence and tears arc the rule
rather than the exception, as even many pro-choice advocates admit.'?
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Psychologically, the idcal abortion is at best a neutral experience
No one looks forward to having an abortion, and even those who o_m:j.
to Uo.:::,o:_u_om by it arc generally anxious to avoid repeating the
experience. The only positive feeling commonly expressed after abor-
tion is an overwhelming feeling of relief. But even then, the relief
which is felt is often as much relief at having the *ugly” abortion
procedure over with as it is relief at no fonger facing the “unwanted”
pregnancy. Indeed, studics show that many women who express relief
mm.oq abortion are simultancously experiencing the mixed reactions of
guilt, shame, fear, loss, anger, resentment, depression, and remorse. !4
Women experience so many emotions following an abortion that the
only safe thing to say is that it takes a long time for a woman to sort
through them all.

With these points in mind, it should be indicated again that the
figures from the studics which follow are minimum rates of psychologi-
cal distress among aborted women.

Statistical Reports

)m we mentioned carlicr, the reported ranges for “severe” post-abor-
tion sequelae vary by a wide degree. In a survey of available studies
the Royal College of Obstetricians and Gynecologists in England ocu
served that, “The incidence of serious, permanent psychiatric after-
math [from abortion] is variously reported as between 9 and 59%.”15
Naturally, the percentage is higher if one includes the ::o:-mo:m:m:
and “non-permancnt’” aftermath.

. The following is an assortment of figures given in various studies
The standards and dcfinitions used in cach study were different, and mn.u
the results cannot be added together or compared in any Bom.:m:w?_
way. But the general trend strongly supports our own survey findings
which show that significant post-abortion sequelae are common.

® A European study reported negative psychiatric manifestations
following legal abortions in 55% of the women examined by
psychiatrists. 16

u In the American Journal of Psychiatry, researchers reported that
o.m 500 aborted women studied, 43% showed immediate nega-
tive responses. At the time of a later review, approximately
50% expressed negative feelings, and up to 10% of the women
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were classified as having developed “serious psychiatric com-
plications.”"?

® In one of the most detailed studics of vc,ﬂ-n.:x:,:c: scquclac:
“Anxiety, which if present after an uc.c:mc: is felt very won.:_%
was reported by 43.1% . . . Depression, one of the 9::::._;
likely to be felt with more than a moderate strength, s._mw
reported by 31.9% of women mcimn«\oa e NJO.A& felt n:._ t,
.. . [and] 18.1% felt no relicf or just a bit. They were over-
whelmed by negative feelings. Even those women 2_5 ﬁvnwn
strongly supportive of the right to abort reacted to %o:.cs n
abortions with regret, anger, cmbarrassment, fear of disap-
proval and even shame.”’'® In another paper, .ﬁ:o same n::_c.
of psychiatrists reported that when n_.nz:_og _:Ha:”_ofu..m :.Q.n
performed, every aborted woman, “without exception ¢xpc-

rienced “feelings of guilt or profound regret. . . . All the
women felt that they had lost an important part’ of them-
selves.”1?

®  Another study of aborted women observed that 23% m:_,.*omng
“severe guilt.” An additional 25% were classificd as suffering
from “mild guilt” and exhibited symptoms such as insomnia,
1 20
decreased work capacity, and nervousness.

m  One research project contacted 84 women .érc had ﬂnn:d.a
legal abortions two years previously and visited 903. in their
homes. Four of the women wcre embarrassed and a_m:nmwna
and were unwilling to talk about it, 22 expressed open ﬁ.oo__:nm
of guilt, 9 were classified as nc:mo.wc:mi qnc:wm:m._:m m.:_: ?o_‘w
ings, and 10 were classified as having suffered “impairment o
their mental health.”?!

®  One doctor reports: “Since abortion was _nmm:whm_ 1 have scen
hundreds of patients who have had the operation. Approx-
imately 10% expressed very little or no concern . . . Among
the other 90% there werc all shades of distress, anxicty, heart-
ache and remorse.”?2

® In a Canadian study it was found that up to 14% of ":Vcdog
women later seek psychiatric help to copc with the abortion,
and up to 10% of these were hospitalized.??

Even the most biased pro-abortion surveys admit that scvere post-
abortion psychological trauma does occur. But these investigators insist
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that disabling sequelac are rare, occurring in only five percent of all
aborted women. One researcher even claims that “disabilitating” psy-
chiatric problems occur in “only” one percent of aborted women.24 But
dismissing even a one pereent rate of disabling sequelae with an “only™
is obviously unjustifiable when the number of women undergoing
abortions each year has reached such large proportions. If “only” one
percent of 1.5 million women suffer severe disabling psychic trauma
from abortion, that means that cach year 15,000 women are so severely
scarred by post-abortion trauma that they become unable to function
normally. Since this onc percent figure is by far the lowest claimed
anywhere in the literature, the actual rate of disabling sequelae is
probably much higher.

An Inside Look

Statistics can be looked at and argued about ad infinitum. But they are
rcally valid only as indicators. "T'he real issuc is not exactly how many
women suffcr, but that they o suffer. The first several chapters of this
book revealed how women themselves feel they have been affected by
abortion. In this section we will take a closer look at some of the major
cateégorics of post-abortion scquelae, and at how these reactions are
analyzed by psychiatrists,

Guilt and Remorse

‘celings of guilt arc among the most common reactions to abortion.
Sometimes the feelings of guilt are vague. Other times they are quite
specific, as when a woman states, “I have murderced my baby.” Often
the belief that abortion is murder exists even before the abortion, yet
the woman proceeds despite her qualms. 25
Many studies have shown that unapproving attitudes towards
abortion are very prevalent among aborters. Zimmerman's study, as
discussed earlier, found that fully 70 percent of aborting women ex-
pressed general disapproval of abortion.2® Another study which con-
centrated on unmarricd adolescent aborters found that 34 percent
believed abortion was wrong except for the “hard’ cases such as rape,
incest, or saving the mothers life. Yet despite their moral disapproval of
abortion in general, many young women tend to rationalize themselves
as “exceptions’ to the rule.?? T'his “cxception” clause was enunciated

by one girl who after an abortion said; “It’s murder, but it's justifiable
murder, 28
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Cases like these demonstrate a conscious awarcness of a moral
compromise. Those who submit to an abortion, even though it violated
their consciences, feel that they have “copped out,” betraying their
values and themselves.2? As one woman said: “We were convinced that
the abortion was the best thing rather than the right thing. If you asked
me how I felt about abortion, I would say I was against it. I feel very
hypocritical.””30 All of this, of course, represents a severe attack upon
the self-images of aborted women. It makes them feel that they are
“r00 weak” to live the way they would want to.

Traumatic feelings of guilt from abortion have been recorded
decades after the fact. Such “blood guilt” does not casily dissipate with
time. Those who mention God in speaking of their guilt express two
points of view. Some believe that they are forgiven by God but cannot
forgive themselves. Others believe that God is punishing them through
infertility, miscarriages, or through other emotional conflicts in their
lives.3! .

This view that guilt feelings arise from within runs counter to the
claim by some abortion advocates that guilt over abortion occurs solely
because of the Christian “hang-ups” of Western civilization. If society
approved of abortion, they claim, women wouldn't feel guilty. But this
claim is hard pressed by the evidence from Japan, which is not a
Christian culture and has had abortion-on-demand for several decades.
Yet surveys there show that guilt feelings are still prevalent. According
to one survey, 73.1 percent of Japancse women who have had abortions
report “anguish’ about what they have done.*? Furthermore, 59 per-
cent felt that abortion is something “very bad,” 16 pereent felt it was

considerably bad, 17 percent felt it was somewhat bad, while only 8
percent thought it could not be considered bad. Repecated Japancse
surveys showed that slightly over half belicved that abortion “is bad,
but cannot be helped.”?3

Guilt, it would seem, is crosscultural, rising from interior discom-
forts rather than from exterior expectations. Though abortion propo-
nents will continue to claim that guiltis a social “hang-up,” such claims
do nothing to alleviate the pain and doubts of those who are afflicted by
remorse.

Finally, it should be noted that psychiatrists believe that feelings
of post-abortion guilt may eventually cause psvchotic conditions if the
woman’s personality is not well enough integrated to handle the

stress. 34
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Broken Relationships and Sexual Dysfunction

Abortions almost always result in changed attitudes toward sexual
partners, usually for the worse. This fact, though never mentioned in
abortion counseling, is rccognized by both sides of the controversy.
Pro-choice advocate Linda Bird Francke notes that almost every rela-
tionship between single pcople broke up either before or after the
abortion, 33

Women who have abortions, if not actually abandoned by their
partners, often fee/ abandoned. This results in anger at boyfriends or
husbands whom they feel failed to support or help them continue with
m__o unplanned pregnancy. They may resent their partner for his unwill-
ingness to “want” the baby.%¢

Women frequently feel that their partners forced them to have
their abortions. Sometimes this is literally true; often it is more sym-
bolic. Any hesitation on the part of the father to accept the pregnancy,
or a statement such as “I'll go along with whatever you decide,” is
perceived to imply a preference for abortion, if not an insistence on
abortion. Indeed, any failurc on the male’s part to be happy about the
pregnancy may be interpreted as negativism. Since the father’s attitude
is a leading determinant in a woman'’s abortion decision, such nega-
tivism, whether real or imagined, may be the decisive factor in the
abortion decision, and thus a continuing source of resentment within
the relationship.

Confusion and resentment, on the other hand, can also develop on
the male side of the cquation. Conditioned to believe that abortion is
solely the “woman’s choice,” many men hesitate to express their
doubts about abortion, or even their excitement about being a parent.
They believe that to be good partners and “liberated” lovers, they
should express only support for her decision, no matter what she
decides.?? In such cases, the man may unwittingly add to the pressure
to abort. Failing to urge childbirth, the man leaves the woman feeling
isolated or forced to bear the weight of the decision alone. In the
meantime, the man himself may inwardly feel frustrated and angry
about being “helpless” to prevent the abortion.3® Such failures to
communicatc openly about the abortion decision are due in part to the
pro-choice rhetoric of our age. When either partner remains silent
about his or her ambivalence, seeds of resentment are planted which
will later emerge as a severe strain on the relationship.3?
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Sometimes women interpret the post-abortion silence and with-
drawal of their partners as coldness and insensitivity, when in fact the
male, too, is suffering from feclings of remorse, guilt, and _:m.w..:.
Though each partner may have anticipated gricf over the “._5:_::..
each becomes determined to accept the abortion and overcome their
gric{ for the sake of the other. Suffering separatcly, :,nm arc unable to
share their remorse openly without falling into accusations., Onc sus-
pects that if these couples had been able to frecly communicatc their
mutual. doubts about abortion in the first place, many 29:& have
decided against it. But the choice of abortion is not an casy topic to talk
about. Indeed, many deliberately hide their ﬁno::.mm m::.c_«‘ _vne":_.wn
.they don’t want to talk themselves out of “the practical thing to %.r

Another seed for future conflict is planted when a man ac_%cq-
ately thrusts the weight of the decision upon the woman cnﬁu:mo he is
unwilling to accept responsibility for it. ‘This may be done because the
man feels that abortion would be “convenient,” even though he con-
sciously believes it to be morally wrong. In such cases, the 3&0 ._.:Hi
want to “wash his hands” of responsibility by insisting that it is vnq
bodv and her decision.” By abandoning her to make. the n_c.i.ﬁc:
m_os.n. he can rationalize his own innocence on onc _n.a,n_‘ while on
another level his isolation pressures her towards the abortion—pressure
which might be increased by complaints about how she became preg-
nant. In other words, he wants the abortion, but he wants to denv
responsibility for it, too. . .

In cases like these, however, thc woman is usually aware of the
duplicity, at least on a subconscious level. Though the .mon::m of
isolation may drive her into the abortion option, she will scldom
emerge without resentment towards the person who forced her to make

the decision alone. .

The overwhelming weight of evidence indicates that abortions
performed with the hope of saving a relationship mn._ac.E succeed. :
either person is unhappy with the abortion choice, or :.c_.ﬁ_,n_,..._cca:; it
merely out of compromise, bittcrness and resentment incvitably de-
velop. .

Abortion, it seems, always underscores the weaknesses ina rcla-
tionship. As an act of conditional love which E:.ona an unwillingness
to accept an inconvenient child. abortion also implies that :.F. _:,..o
berween the adults, too, is conditional. It implics that the relationship
is viable only as long as each partner is concenicnt to :E.E:cw.‘::_«. as
long as their separate aspirations and carcers are compatible. Thus the
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question of “should we have a child?” slips quickly into “should we
continuc this relationship?” Choosing to keep the child reaffirms the
relationship; choosing to abort calls the relationship into question.
Especially when it is the first child of a couple’s union which is being
aborted, the abortion symbolically represents an unwillingness to make
a deeper commitment to each other. By denying the union of their
flesh, the couple denics any long-range commitment to each other.

One woman, very conscious of how a child increases the bond
between parents, deliberately chosc abortion as a means of keeping
open the possibility of divoree, even though she actually wanted a
child.*! And in still another case, a woman chose abortion out of spite
for her partner, not because she was unwilling to bear the child.42 Ina
case like this, the fetus is not seen as part of her body, but as a part of
Ais body which is to be punished, destroyed, and expelled. Abortion is
used not as a tool for liberating herself, but for wreaking vengeance on
him.

Sometimes resentment is aroused over who “caused” the preg-
nancy, with ¢ach blaming the other for having failed to take proper
contraceptive measures. Or if contraceptives were used, the couple
may blame the failed contraceptive. In either case, abortion is some-
thing they feel compelled to undertake because of the contraceptive
failure. Again, the abortion is not seen as an act of free choice, but as an
unwanted “necessity,” Abortion thus makes both man and woman feel
like victims of the system, rather than liberated human beings.

In short, some level of discontent about the abortion decision
always exists. And once it enters a couple’s lives, its memory is a source
of conflict within the relationship which can be renewed at any time.
Particularly when one knows that the abortion is a sore point for the
other, references to it and accusations become a weapon to belittle and
hurt the spouse in later conflicts, months and even vears later.43

Abortion strains rclationships on a sexual level too. Frigidity is a
common problem following an abortion, possibly because avoiding sex
scems like the best way to avoid repeating the abortion experience.
According to two studics. sexual coldness was expressed by 33 percent
of aborted women within ninc months after their abortions, and an
additional 14 percent developed sexual coldness four to five vears
later.™ Post-abortion shock may also result in impotence on the part of

“the male, sometimes only with the woman he had impregnated, other

times with all women. %
Beeause abortion disrupts the woman’s natural reproductive evele,
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it may cause her to experience confusion about her sexual identity.
Fears of infertility are common, and many women feel oo::uo:oa. to
“prove” their sexual femininity. In these cases, rather than vnnc..s_:m
frigid, aborted women may become promiscuous, even to the point of
seeking replacement pregnancies. But even ::.w qoc_mon_:nqn pregnan-
cies may be aborted in a cycle of approach-avoidance no::_.or causing
still greater inner conflict, anger, and a sense of self-destructive martyr-
dom.46

Psychiatrist Theodore Reik has suggested an analogy for ::an.?
standing the psycho-sexual trauma of mdo:_.w:. For the woman, Reik
suggests, abortion has an unconscious meaning comparable to :::. of
castration for a male. It is an assault on her fertility and sexuality which
may embitter her towards her partner.#” This analysis would .Mao_:
particularly accurate in the case of a woman s:w 8:.822_ the Preg-
nancy Aftermath Hotline in Milwaukee, Wisconsin. Distressed-about a
previous abortion, she told the hotline counselor ﬁrm.ﬁ she _?: the
abortion had “‘castrated” her, leaving her with the feeling she was an
asexual “amputee.”48

Depression and a Sense of Loss

Depression and a sense of loss are extremely common after abortion.
These “post-abortion” blues generally fade within a few months, but
prolonged, deep depressions are not uncommon. wom:.o of these deeper
depressions may be unmanageable, causing an ::.:,:__QN to concentrate
or work. Some women report feeling completely immobilized by %.e:
emotional state and unable to “get interested in anyone or anvthing
since the abortion.”4? .

Uncontrollable crying is often part of voﬁ-sconmmo: depression.
Daily crying may continue for years, sometimes lasting for hours or
days at a time.50 . . .

Most women report a “sense of loss” following their abortion.
They feel empty. They feel they have lost the “family I could have
had.” Those who report this symptom describe a number of related
reactions such as the inability to look at other babies or pregnant
mothers, or a jealously of mothers. Many consciously seek a replace-
ment pregnancy. This sense of losing a child may be nxmmvo._.ﬁog by
the perception of lost relationships, either the loss of a boyfriend or a
deteriorating marriage.>!

One study into the factors which motivate women to become
surrogate mothers found that a disproportionate number of these vol-
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unteer mothers had previously been aborted. According to the author
of the study, Dr. Philip Parker, “Some women said they wanted to be
surrogates to atone for the guilt associated with previous abor-
tion. , , .”52

Another psychiatrist has noted that the frequency and degree of
severe depression associated with abortion is far higher than with
miscarriage, even though the loss in each case is comparable. He
suggests that while a miscarriage is regarded as an unfortunate accident
resulting in disappointment, regret, and a sense of loss, an abortion is
the result of a premeditated choice. He adds, “Even more important is
the woman’s realization that she is responsible for a decision which
must sacrifice some important goals and values (motherhood and the
value of life) in order to sustain or attain other beliefs or achievements
(career, self-determination, independence.)” Though legalization has
reduced the sense of guilt coming from society, it has been “at least
partially replaced by an intrinsic awareness of responsibility”” which
increases self-accusation and sclf-guilt in making this compromise be-
tween conflicting values. 53

Derervoration of Self-Image and Self-Punishment

Abortion often creates feclings of low self-esteem, feelings of having
compromised values, having “murdered my child,” and so on. The -
damage abortion inflicts on a woman’s sense of confidence and self-
respect is even worse when these traits are already weak. For such an
“unaffirmed woman,” the “consequences of induced abortion . . .
consist always of a deepening of her feelings of inferiority, inadequacy,
insignificance, and worthlessness, 54

Rather than having their egos strengthened by a society which
says “You can be a good mother—you can succeed,” many women are
encouraged to abort by a society which insists “You can't afford a child.
You’re not mature or stable cnough to raise children. Itis better to abort
the child than force it to live under your inadequate care.” Thus the
offer of abortion becomes an implied criticism that deflates an already
weakened ego. According to psychiatrist Conrad Baars, encouraging
such women to abort “constitutes psychic murder.”ss

If we seek to protect and promote the mental health of women
facing problem pregnancics, Dr. Baars points out, we should concen-
trate on offering positive, affirming support, not abortions. “To affirm an
unaffirmed woman, he argues, “means to accept her in her help-
lessness and thus also to recognize that she is not guilty of her psychic
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inability to welcome the child in her womb.” True acceptance and love
allows her to be dependent; it does not force her to feign independence
or self-sufficiency. The offer of positive, life-affirming aid (affirming
the value of the mother’s life as well as that of her unborn child) can
often be the beginning of ncw psychic strength and frecdom. With
such optimistic support, a woman faced with a problem pregnancy will
no longer feel trapped by her situation and condition, no longer feel
threatened by her unborn child. “But to advise her, or to insist, that
she have an abortion,” he concludes, “is tantamount to conveving to
her that she is indeed the inferior, inadequate, and worthless person
she had always felt she was, a person who could or wotild not even give
the child within her its own life. . . .”’5¢
Psychoanalysis of women experiencing post-abortion trauma has
in some cases found that a woman’s perceptions of parental rejection
during her own childhood, particularly rejection by her mother, may
prompt her to re-enact that rejection towards her own unborn child.
Thus, believing that her own mother harbored infanticidal desires
towards her, the woman acts out these fears by aborting her own child
(a substitute victim with whom she subconsciously identifies). Abor-
tion, in this type of case, represents a form of sclf-punishment by
which the “rejected” woman confirms the feelings of her own rejection
and low self-esteem.57 Ironically, young women from a home environ-
ment in which they felt rejected mayv have sought a pregnancey in order
to prove their self-worth, express their maturity, or to produce a person
whom they could love and who would love them in return. But once
the pregnancy is achieved, the cycle of self-punishment and self-
rejection is directed at the unborn child and leads to a desire for an
abortion, further self-rejection, lowered self-esteem, and so forth,
Whether it is the result of having compromised their own values or
having further weakened their poor self-images, many aborted women
develop patterns of self-destructive behavior in order to punish them-
sclves for their “unworthiness.” Such self-destructive behavior, called
symbolic suicide, may include abuse of alcohol and drugs. Some mayv
become obsessed with food and try to “cat their wav into oblivion” or
“to fill”” the great emptiness thev feel inside themselves. Still others
may develop anorexia ncrvosa in a subconscious attempt to starve or
“fast” themselves to death.8
- Sometimes, accepting the frightening ordeal of abortion mav itsclf
be an act of self-punishment by the voung woman seeking to atone for
feelings of guilt about becoming pregnant. Pregnancy resulted from a
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desirable “sin,” A:a so abortion is scen as the “pain payment” owed as
penance .mc_‘ the illicit pleasure of intercourse. In a study of the deci-
m_o:-Ba_::m process of abortion, Dr. Howard Fisher. a professor of
psychiatry at the University of Minnesota, oo:n_:ao,m that :.,,na is
,.ﬁ:_umgszs_ cvidence to believe that abortion is a symptom of underl .
ing emotional disturbances, and a “symbol of failure.” In such nmnnw
3 ’

TO a Qm ﬂ__o uv_ v«ﬁ ans |mavy mc Y a npiices in MQ:-.QGWHH:OQ
-ﬂ* 9 NYysica — nay —unw_ A\HO— CCor *un

Suicide

.ﬂnn__:.mm of rcjection, low sclf-esteem, guilt and depression are all
_:nana_oda for suicide, and the rate of suicide attempts among aborted
women is phenomenally high. According to one study, women who
have _Sn abortions arc nine times more likely to m:o:i,n suicide than
women in the general population. 50 .

I'he fact of high suicide ratcs among aborted women is well
known among professionals who counsel suicidal persons. For ,ox,::-
ple, testifying in support of parental notification prior to mvo:mo.:, for
Ho:mmoa., Meta Uchtman, Regional Director in Ohio of a national
organization called Suiciders Anonymous, reported that in a HZ_‘.Z-?\O
3.:::. period the Cincinnati chapter of Suiciders Anonymous worked
with 4,000 women, of whom 1,800 or more had abortions. Of these
_Naoo were between the ages of 15 and 24, the age group with ::m
highest suicide rate in the country. She also pointed out in her testj-
mony that there has been a dramatic risc in the suicide rate since tl
carly 1970s when abortion was first legalized. Between 1978 and _omn_u
alone, the suicide rate among teenagers increased 500 percent. 6!

Other Sequelae

I'he ways in which post-abortion sequclac are manifested are as nu-
merous as the number of women who are aborted. Symptoms of inner
distress are filtered by individual personalities and thus are displayed in
cnan:m_ﬁoﬁ_ manners. We have explored some of the most NE.:BO:
Mnmo:cﬂﬂ u:ﬁ.___n_:n::—:ca to explain some of the ::anlﬁmm psychol-
gies. We will now bricflv i .
g e 3,.3_5:“_.“.,. mention some of the most commonly re-
.Z:i aborted women express extreme anger and rage. This m
be directed at family, hushands, bovfriends, or even other or.:aqnz. :“N
latter may result in child battery. In the case of Rence Nicely of Zné
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Jersey, post-abortion trauma triggered a “psychotic episode’ which
resulted in the beating death of her three-year-old son, Shawn. She
told the court psychiatrist that she “knew that abortion was wrong™” and
“I should be punished for the abortion.” Unfortunately, Shawn be-
came the second victim of her frustrations.?
Similarly, abortion may sometimes distort maternal bonding with
later children. For example, WEBA member Terri Hurst reported that
after her first child was born, “I did not understand why her crying
would make me so angry. She was the most beautiful baby, and had
such a placid personality. What I didn’t realize then was that I hated my
daughter for being able to do all these things that my lost [aborted]
baby would never be able to.”
Post-abortion anger is often directed towards the abortionists or
abortion counselors “who didn’t give me the other side of the picture.”
Women are angered that they were not forewarned about the ecmotional
problems they would face.”’83 Feeling that they were misinformed or
deceived by abortion clinic personnel, many women feel that they have
been “used” for the profit of others. _
Sleeping problems are often reported. Some women complain of
nightmares concerning the abortion, often involving the “return” of
the aborted child. Others experience insomnia, often mixed with
depression and crying. %4
The experience of a “phantom child,” is not uncommon when a
woman imagines her aborted child as old as it would have been if it had
been born. This may include seeing “her baby” whenever viewing
other children of that age group.®® Similarly, some women become
obsessed with the “would have been” birthdate, or the date of the
abortion itself; and others report frightening “flashbacks” of the abor-
tion procedure as late as six years after the fact.%®
General feelings of helplessness, isolation, loneliness, and frustra-
tion are expressed. Some describe their situations as “hopeless.”*?
Others claim they are “going crazy.”” Still others express fecar of or a
preoccupation with death. Many report they are unable to escape or
resolve their conflicts. One woman told an abortion crisis center that
she wanted “to getin a car and drive and drive and get out and start life
over again,”"68

Suppressed feelings of remorse over abortion cause some women
to suffer from psychosomatic illness. One study found that self-in-
duced diseases among aborted women included abdominal discomfort,
vomiting, pruritis vulvae, dysmenorrhea, frigidity, headaches. insom-
nia, fatigue, and ulcers.®?
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Abortion has also been identified as the cause of psychotic and

mor_xovr.a:_o reactions. Symptoms frequently include extreme anxict
and feelings of paranoia, 70 o

Who Is Most Likely To Suffer?

A‘:.oc.m: it is impossible to predict what type of post-abortion psychi-
atric __._:amm any particular woman is likely to face, there are nwo 1
guidelines for identifying women who may be B.Omﬁ m:monv%v_o nMu
severe post-abortion syndrome. These guidelines have been developed
by many psychiatrists who have done extensive work in the Qn.:-:w:n
of post-abortion sequelac. ,

>QOO—Q_:W to a _O—vc—ﬂ —vw a _c:—v c‘ mv.mwnu_—c ogist _-ﬂ Am Am % T
_

The literature on abortion and our clinical experience both indi-
cate that there is a greater likelihood of postabortion psychiatric
illness in situations in which any of the following n_nBM:S are
present: coercion, medical indication lincluding abortings to save
zz.w life or health and cugenic abortion of a possibly handicapped
o.r__n:, concurrent scvere psychiatric illness, severe mBG?&Mﬂnn
[i.e. when the woman wants a baby, sees this preborn as her bab

or feels she is its mother), and the woman} feeling that n:«M

decision is not :m: own [i.e. is required by needs and circum-
stances outside of her control].7t

Note that this list of “worst candidates for abortion” includes
women 2_6 would need abortion for the “hard” cascs: to save her lif
or :o.u_:r in cases of rape and incest, and to vno<o:.n the birth of .
handicapped child. These specific categories, representing less Hﬂmm
three percent of all abortions, will be discussed in detail in the ne ”
chapter. But their inclusion here demonstrates what can be no:mmn_nanxa
a general principle: 1le more difficulr the circumstances prompting abortio
the more likely it is that a woman will suffer severe post-abortion .,.M:w\& "

In 0.99 words, the more one sympathizes with the no:&E.o:
surrounding a woman’s problem pregnancy, the more one should di :
courage the “easy” escape of abortion, if only for the woman’s oim-
mental well-being. Why these rules-of-thumb are valid will b c
clearer during the following discussion. wome

H.wxo_:%:n the “hard” cases, Dr. Friedman’s “worst candidates f
m.voq:o:: list includes any woman who feels pressured into the mwog
tion, whether by her sexual partner, her family, social norms, or noa“H
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nomic hardship. Second, any ambivalence, any desire to keep the child
“if things were better” is also a strong warning flag for future cSZn_dm.
The common link between these two categories is the woman’s feeling
of having compromised herself. In the first casc, she aborts not hecause
she wants to, but because abortion is the compromise solution de-
manded by circumstances or the “needs” of others. In the sccond
instance, abortion compromises her own values or desires, She .M:x.:a
despite her desire to keep the child, despite her moral uncertainties,
and in so doing she betrays herself. .

A team of psychiatrists which followed over 500 case historics of
post-abortion sequelae observed that, “In all of the cases m% ccms_xz..-
tion illness we have presented, there were compromises in the n._na_-
sion-making process.”?2 Writing in the American Journal of hc.x.\:\:a,.
these authors report that whenever a woman makes the aop.._w_::.ﬁc
abort, any compromise, whether the compromise is in complving with
the wishes of others or in setting aside one’s own values, opens the door to
later psychiatric problems. Thus anyone who encourages a woman who is
showing signs of uncertainty to choose abortion may unwittingly be
pushing their loved one toward self-compromise and a subscquent foss
of self-respect.

All of the above warning signs for post-abortion sequelac hold true
for young women and especially for teenagers. Because of H_,.n: limited
experience, their greater dependence on others, and H:n.: E::_:..:_
idealism, teenage women are extremely vulnerable to coercion, deceit,
and compromised decision-making.

The greater psychological impact of abortion on young women was
disclosed in a study which found that nearly one of every three voung
women who aborted “showed moderate to considerable decline in
psychosocial functioning five to seven months post-abortion, as mea-
sured from the base-line of reported adequate prepregnancey status.
Describing the psychic deterioration which teens experience after an
abortion, the authors write:

These young women, at initial follow-up, were m_;.?:_.ﬁ :.:_.d a
variety of specific symptoms of maladaptive bchavior ::,::_._:n
mild to moderate depressive episodes, a varicty of new physical
complaints for which medical attention had not been sought, I
difficulty in concentrating in school, withdrawal from previous
social contacts, lower self-esteem explicitly related to the preg-
nancy and abortion experience, a newly begun promiscuous pat-
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tern in relationships with men, and regression to more infantile
modes of relationships with parents. These difficultics did not
predate the pregnancy. 73

A similar study has found that less than one-fourth of aborted
teens were able to achieve a healthy psychological adaptive process.
Many of the remaining three-quarters who faced prolonged distur-
bances fell into a vicious cycle of “replacement pregnancies.”74 Many
of these young women will complete the cycle by undergoing a second
abortion, then another pregnancy, and another abortion, and so on,
recnacting their own torn emotions, the conflict between the desire for
a child and their desire to be unburdencd.

Unfortunately, the problem of post-abortion sequelae among
young women is increased by their greater tendency to “bottle-up”
their emotions after an abortion cxperience.”> Thus, even though
teens are likely to be most deeply affected by abortions, they are also
likely to be the least expressive about their doubts and pains. Some are
emotionally “numbed,” others conceal their inner pain as part of the
veil of secrecy surrounding the abortion. Others strive to conceal their
gricf, especially from parents who might have encouraged or pressured
them to choose the abortion, out of fear that expressing any complaint
afterwards would only drive a further wedge between them and their
parents,

It must also be remembered that when a young woman (or man)
engages in intercourse, she is seeking much more than just physical
pleasure. (Indeed, young women frequently complain that such inter-
course is pleasureless and “done only for the guy.”’) In the broader
perspective, intercourse is just a symptom of the young woman's search
for love, fulfillment, and maturity. Abortion destroys not only the
consequences of intercourse, but also disrupts this larger search for
meaning. When a young woman is cncouraged by her boyfriend,
fricnds, parents, or socicty to abort rather than to give life to her child,
she is being told that her search for love was wrong. Instead of receiv-
ing support to act with courage and compassion, she is told to “do what
is best for yourself,™ meaning to place sclfishness ahead of love.
Instead of being encouraged to accept the consequences of her choices
and to mature through the responsibilities of parenthood, she is en-
couraged to “mature™ through infantile destruction. Thus she is made
to participate in desolation rather than growth; she is exposed to the
fear of death rather than the joy of life.
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Dr. Baars echoes these concerns, noting that the psychological
threat of abortion is greatest for the uncertain, unaffirmed “girls who
are in a desperate search for someone to love them.” He writes:

When they [the unaffirmed women searching for love] learn from
personal experimentation that this cannot be found in scxual

* promiscuity, they often desire to have a child of their own, in the
expectation that the child will give them what their parents failed
to provide. No one can be blind to what must happen, and is
happening these days all too often to unaffirmed youngsters, when
other grown-ups prove to be just as pscudo-affirming or denving as
their own parents, in their eagerness to persuade or force them to
have an abortion. Such conduct constitutes psychic murder of
these already deprived girls, and unless they are so fortunate to be
helped by affirming persons, they will become the victims of
malignant depression.”®

Aborted Women: The Uowﬁcoac: of Sclf

Very few women can approach abortion without qualms or walk away
from it without regrets. It is this ambivalence towards abortion, to use
Francke’s title term, which is the gateway to post-abortion scquelae.
For most women, abortion is not just an assault on their womb; it is an
assault on their psyche. :

As we have seen, some women are literally forced into abortion by
lovers, families, friends, or even by their physicians. Others slip into
the abortion decision, restraining their doubts and questions, simply
because it is the most visible and presumably the “easicst” way out of
their dilemma. For these women, pro-abortion clichés replace in-
vestigation; blind trust supplants foresight. They assume abortion is
safe because that is what they are told, and that is what they want to
believe. They naively hope that they will have the strength to deal with
the aftermath of abortion—even though they are choosing abortion
because they feel they lack the strength to handle an unplanned
pregnancy.

Unfortunately, abortion does not build psychic strength; it drains
it. And so the aborting woman is even less able to handle post-abortion
sequelae than she would have been able to handle the unplanned

birth.
The abortion mentality, the institutional system of birth control
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o.o::mn_on.m. abortionists, and clinics, all contribute to this faulty deci-
sion-making. As we will sce later, abortion counselors are cosmectic
figures who only reinforce the abortion choice, acting to support the
woman’s decision against the rebellion of her instinctive fears against
such an unnatural procedure. Rather than urging the woman to oo.,f
front her decision, reconsider it, and be prepared for its consequences
the counselors work to maintain the “safe and easy” myth and n:oo:_.“
MmMMﬂo woman to believe in abortion’s tempting lie: “Soon it will all be
In response to the many pressures they face, most women tend to
rush their abortion dccision in an attempt to avoid becoming “too
m:m.nroa.. to the idea of having their baby. Unfortunately, this rush to
decide frequently occurs during the period in which most h<oan= even
those whose pregnancics are planned, experience some mBU?m_nson
Séu&.o::a?:r.d This ambivalence occurs in part because it always
takes time to become accustomed to a major change in one’s life wp_,a
also, there is always a downswing in 2 woman’s hormones a:;:w the
o»..?.:gc:ﬁ_; of pregnancy. Because a pregnant woman is experiencing
a major hormonal disturbance, “depression is to be expected during
the 2nd and 3rd months [of pregnancy], often the time the pregnancy is
<95wm and a decision made.”78 This natural, hormone-induced de-
pression may be easily misinterpreted to mean hostility towards child-
birth, parenting, or even one’s sexual partner.
. The shock of an unplanned pregnancy, combined with the swing-
ing moods caused by the woman’s shifting hormones, may make a

sém;_: particularly vulnerable to outside pressures. According to one
study:

Her ambivalence [towards her pregnancy] may lean one way or the
other according to the attitudes she perceives: with love, help, and
support she is more likely to overcome her negative mnn::.mm to
accept and love her child. But the reverse is also true: the percep-
tion of hostile reactions towards her pregnancy may reinforce her
negative feelings and push her towards abortion.”?

The : : i
he authors add that these negative pressures may come not only from

spouses and family, but from those subtle social campaigns against the
poor:

Unfortunately, hostile attitudes towards women with problem
pregnancies are currently being reinforced . . . by antinatalist
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campaigns. Such campaigns encouraggc a sensc of shame and guilt
about procreation, especially among the poor, and, in their haste
to lower the birth rate, promotc an antichild attitude. "Fhis at-
titude in turn contributes to the withdrawal of previously cxisting
forms of social support for pregnant women.®¢

Thus we see again that a woman may choosc abortion in an
attempt to please others rather than herself. This view is supported by
the theories of Harvard psychologist Carol Gilligan, a pro-choice femi-
nist specializing in the moral decision-making processes (of women.
According to Gilligan, the conventional theory of moral development
which says that moral consciousncss is formed by a process of rejecting
peer pressure in favor of one’s own vision of right and wrong, is not
applicable to women. Instead, she argues, women “basc moral deci-
sions on what will please others—a kind of moral development no
worse than the ‘independent’ male version.”™®! .

Gilligan strains in her attempt to usc this modcl as a justification
for abortion; but if true, her theory only shows how casy it is to
pressure a woman to abort “in the best interest df cveryone con-
cerned.” In one of her examples, she praises a woman who after

evaluating the desires of her boyfriend and parents (who all want the |

abortion) decides that the “loving” thing to do is to have the abortion
even though she personally wanted to kecp the baby very much.??
Only Gilligan’s pro-abortion bias can account for her blindness to the
fact that this girl is submitting to a compromisc against her own best
interests, her own desires, and her own preferred choice. What she has
been given is not the freedom to choose, but the “freedom’™ to be
pushed.

But the knowledge that one is being pushed into an abortion is no
defense. Indeed, it can simply become another excuse for the woman
to shift responsibility for the choice onto those who urge it. Like a hot
potato, everyone passes off the responsibility. Parents and boyfricnds
believe the final choice is the woman's responsibility; the woman
thinks it was theirs: “They forced me to do it.” From within all thesc
mind games, the woman may view herself as the “martyr,” giving in to
the wishes of others, accepting the undesirable. Thus many women
accept abortion not only as self-punishment, but as a means of gaining
virtue (martyrdom) through submission.®?

In sum, the choice for abortion is usually an unwanted choice
made in despair. It is a “fight or flight” reaction to a scemingly
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insurmountable problem, a reaction which curiously combines the
n_om.ﬁ:ca?o violence of the fight instinct and the n_o:mm_\ua\o?,_._:no
attributes associated with the instinct to flee. T'hese observations a.<n_d
confirmed at a symposium on the psychological apsects omuco:mc,s held
on October 31, 1978 in Chicago. By the end of the conference, the
psychiatrists who had gathered there concluded that: .

Without question, abortion is psychologically a symbol of the
despair which secms to be endemic to modern society. It is a
totally negative response to cnvironmental pressures. 2:_&:”
benefit of an affirming love, abortion is always an empty re-
sponse—a gesture of denial #4

T'hey continue by pointing out that “carrying an unwanted child to
:v”_‘:): is far less traumatic than abortion, and 90< imply that helping a
A__.ﬁ:wcoﬁ_ woman give birth to a child is often an aid to overcoming _“moa
cmotional or mental problems. They conclude by saying, “In the final
M:.:__%mmm ... life is berter than death, and that ?20:2,:03_% which
affirms lifc is by far the best. Abortion is a defeatist answer, a psychic
retreat for those who have given up looking for answers. "85 T
Abortion is an act of despair not only on the part of women, but
also on the part of the socicty which has given up trying to give ?03
authentic help. What began with the abortion of unwanted children,

. . . before long becomes de facto “social abortion.” Women who
m_cox abortion . . . find themselves “socially aborted” long before
they seck th ical ¢ ionist. T i

v. . e medical abortionist. They are aborted, rejected and
unwante by thosc close to them—their husbands, parents, and
friends. By the time these women reach the abortionist (who at

_nmmﬂ.&o::mnm himself), they are already isolated and afraid; they
feel literally trapped. ¢

~m is these feclings of isolation and abandonment which cause
despair, which cause the abortion alternative to appear to be the ony
alternative. For these women the feelings of loss and abandonment aw
not end after they have given in to the “practical need” for abortion
.H:.ﬂnma. for many, the experience prompts the final and most ::n:ar“
ing of abortions—"“self-abortion,” that is, the loss of their self-worth
:.6 loss of their dignity. Instead of giving birth to life, their mvo:mosm,
give birth to feclings of sclf-hatred and sclf-punishment. For many
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~ .
women, the destruction of:their “fetuses’’ marks also the destruction of
their self-respect. Abandoned by others, the aborting woman feels
forced to abandon her child, and finally even her self.

Who Is Wommm Likely To Suffer?
t

Because the list of those :”Jo,ﬁ susceptible to the vmworo_ommcm_ impact
of abortion is so long (iricluding the youthful, the mnvn:ao:.r the
coerced, the ambivalent, ithe frightened, the poor, the o:::.::s_E
unstable, and the ill-informed), it may in fact be casier to describe the
smaller category, the opposite set: those who are in the least danger of
suffering from post-abortién sequelae. , .
According to Professor Peter Peterson of the :m::.:ﬁwq Zc.%ﬁ:
School, while those who are most likely to suffer psychological distur-
bances are “motherly 2080:.: those with the least n_s.:on cmwwnno:)_-
ing disturbed, he notes, afe women “with little 30:.6150,3.V ‘
All the published evidence scems to agree with Cq.._ cterson’s
assessment. More precisely, the women Icast _:8_<. to experience post-
abortion sequelae are aggressive rather than nuturing. They are likely
to be self-centered and property-oriented rather than vocn_o-c:o.:ﬁoa.
For such women, abortioh is not experienced as mcéo:u_:n which is
“forced”’ upon them by cifcumstances. Instead, abortion is truly an act,
of self-determination for these women, simply the cutting down of
another obstacle on the road to success. .
In his treatise “Psychic Causes and Consequences of the >_uc:_.c:
Mentality,” psychiatrist Conrad Baars explains that such women with
“little motherliness” have never truly believed that they themselves
were loved or “affirmed” for who they are. _:,ﬁo»a., these women feel
that parents and friends ‘‘love” them for their actions rather than for
themselves. Not having experienced and internalized _w<n from others,
such a person seeks to Uowoan “self-affirmed” by proving:

... to the world and to himself that he s significant, worthwhile
and equal. This self-affirming person does this by using :.wm
“mind” to plot and manipulate others in trying to amass ::.:o:.i
goods, riches, power, fame, status symbols, m:a.z_o :wo.. i:m: _%
expects will give him the feelings his parents failed to give him.

i

Lacking the confidence of a person who feels loved, the self-
affirmed rely on pscudo-confidence which they display as ag-
gressiveness—an aggressivencss born of inner doubts and an cxagger-
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ated need to “prove” themselves. The result is that the self-affirming
person struggles on an unending treadmill, blindly trying to gather
more and more pscudo-happiness (material success) as a substitute for
true happiness (affirming relationships outside of his or her self). The
self-affirming person is thus trapped in a cycle of accumulating rather
than giving, practicing self-love rather than love of others.

Depending only on scif-love is self-consuming, and thus the self-
affirmed person is unable to truly affirm (love) others. Since all they do
and think is centered around affirming their own self-worth, the self-
affirmed are extremely manipulative of others. Other people become
objects for manipulation rather than persons honored for their own
sake. Ior example, in sexual encounters the focus is always on the self
rather than the other. Thus intercourse becomes an act more of mutual
masturbation than of mutual love. Since each concentrates on proving
themselves in such intercourse, the self-affirmed frequently prey upon
each other, often by mutual consent.

According to Dr. Baars, these self-centered, self-affirming men
and women are incapable of truly loving and affirming each other or
their children. Their children, like all other persons, are only objects
used to prove themsclves to the world. Their children exist only to
please them, and they have no claim to more than the self-affirmed
parent is willing to give. Coming from this perspective, then, the self-
affirmed “are the first to demand the right to abort the child they know
or sense they are incapable of loving,”89

Thus it is these sclf-affirmed women (and men) who find it easiest
to choose abortion when it advances their self-interests. But even then,
many self-affirmed women will suffer post-abortion ambivalence.9° But
although many, or even most, of the sclf-affirmed will be troubled by
ambivalence or guilt, at least some of this group will emerge from an
abortion relatively unscathed.

As a class, then, the self-affirmed represent those with the best
chance of being unaffected by abortion. They suffer least not because
they are more psychologically stable, but because they are already so
psychically crippled. The abortion experience is unlikely to breach
their defenses preciscly hecause those defenses have been in place for
so long.

Rather than denying the humanity of the unborn, self-affirming
women might accept that a human life is destroyed, but they simply
rationalize the death as “necessary” or justified. As one woman put it:
“No onc shrinks from what abortion means: the irrevocable ending of
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. . . [a] unique human U,mw:m. To be unequivocally, u_._-c:.ﬁ for life, any
life, is quite satisfying to the soul, but it’s an cthical :E:_ngon |
cannot afford. The bottom line is, someonc’s rights are going to take
precedence. I vote for the woman.’'?! o

Similarly, another feminist philosopher insists that women should
never agree to be the “victim” inan ::éu:ﬁ.na pregnancy. :.:EE must
be a “victim,” and she agrees there always 1s, then it ::m_: justas én.:
be the unborn child, who by virtue of its lower social standing is
logically less valuable.%2! . o .

Self-affirmed women such as these are simply :::.____:m to sacri-
fice any of their own immediate ambitions or :.6: own :J..:Q_z_._.:mmnm-
sions for the sake of an unwanted responsibility. They arc EE_QQ_ to
the pseudo-happiness of;their own plans, carcers, and vcwmomrc:mlﬁ:n
“things”’ in their lives upon which they depend for their m.o_m.m_.m_‘.jm-
tion. Like all addicts, they are unable to trust that "_.88 is a greater
happiness to be found in a human relationship, vu:._o:_s:«, a future
relationship with an unsecn child. .

In sum, the ..<o§o__: least likely to suffer from c:m?.,__:::c.:. sc-
quelae are those for whom most people have the least 3.:5”:_? I _uow
are the self-affirmed women for whom abortion is not a dire nccessity,
but an act done purely for the sake of convenicnce. They .,__x:.ﬁ not ﬁo_.
health reasons, nor out bf economic necessity, nor even to avoid social
embarrassment. (Indeed, since she is self-affirmed; such a woman
would be the first, if it'suited her, to deliberately seek m...._:_a out o.m
wedlock, through artificial insemination, or by a “onc :_mr‘ﬂ ,ﬁS:.a.
She cares not for social norms, or for the well-being of a child raised
without a father, only for her own desires.) Instead, the sclf-affirmed
woman aborts to prevent a disturbance in her _:,n.ﬁv,._m or carcer. If
married and with children already, abortion is chosen simply :o.:.:;a
“We don’t want any more.” The self-affirmed woman may abort simply
to avoid being “tied down.”

It is circumstances such as these for which most people have the
Jeast sympathy, but it is the women and men s.ro.mcc.q.ﬂ for these
reasons who are the most active and vocal in ao:é:a_dn. frecdom of
choice” in order to protect their lifestyles. Conversely, it is the women
who feel compelled by necessity to abort who are least active in
demanding the right to abortion. Indeed, the _m.:oq abhor abortion
(that’s what makes it traumatic for them,) and submit only ~w.n ause :,nv<
see no other alternative. To them abortion is “ughv™ anc .;:5.. Itis
not a convenience or a “right” which they cherish; it is an awful

140

THE PSYCHOLOGICAL IMPACT OF ABORTION

“necessity.” But it is these latter women, those with whose circum-
stances we all sympathize, who are most likely to experience post-
abortion trauma. By allowing and even encouraging them to compro-
mise themselves, socicty abandons these women to the “ugly ncces-
sity” of abortion which carrics with it guilt, despair and loss.

In the final analysis, then, every woman pays a psychological price
for abortion. Those who abort out of “necessity”” pay through post-
abortion trauma. Those who abort for the sake of conveniecnce have
already paid by buying into the abortion mentality, the “me first”
philosophy which has crippled their ability to affirm others and to
recognize or accept unconditional love when it is offered to them.

This observation is substantiated by the testimony of Dr. Julius
Fogel, a psychiatrist and obstetrician who has been a long-time advo-
cate of abortion and has performed hundreds of abortions himself.
Although he approaches abortion from a “pro-choice” perspective, Dr.

Fogel is deeply concerned about the “psychological effects of abortion
on the mothers mind.”” According to Dr. Fogel:

Abortion is an impassioned subject. . . . Every woman—whatever
her age, background or sexuality—has a trauma at destroying a
pregnancy. A level of humanness is touched. This is a part of her
own life. She destrovs a pregnancy, she is destroying herself.
There is no wav it can be innocuous. One is dealing with the life
force. It is totally beside the point whether or not you think a life
is there. You cannot denv that something is being created and that
this creation is physically happening. . . . Often the trauma may
sink into the unconscious and never surface in the woman’s life-
time. But it is not as harmless and casual an event as many in the
proabortion crowd insist. A psychological price is paid. It may be
alienation; it mav be a pushing away from human warmth, perhaps
a hardening of thc maternal instinct. Something happens on the
deeper levels of a woman’s consciousness when she destroys a
pregnancy. I know that as a psychiatrist.9?

Clearly, if a psychological price is not paid after the abortion, it was
probably compromised away long before,
Summary

Abortion is never simply “over and done with.” The experience is
always tainted by a lingering ambivalence and is often the source of
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severe psychiatric disabilities. Pro-abotionists do not deny that post-
abortion sequelae occur, they simply insist that they are usually bearable.
Several sources place the rate of severe post-abortion sequelae, defined
as requiring psychiatric hospitalization, as high as 10 percent. Observa-
ble sequelae of a less serious naturc occur in 55 to 90 percent of all
aborted women.

Not surprisingly, most reactions include aspects of guilt, depres-
sion, self-punishment, and feelings of loss and emptiness. Many
women deny their inner doubts, but psychiatric evidence indicates that
all aborted women continue to face unresolved conflicts about the
abortion, at least at some subconscious level.

The women most likely to suffer post-abortion sequelac are those
whose situations are most sympathetic, those who are “forced” by
social or economic conditions, or those who want a child some day but
“not just now.” Those least likely to suffer are those with “little
motherliness,” who abort purely for convenience and have no doubts
about what they are doing. These “self-affirming™ women are chronic
exploiters, used to manipulating pcople as objects, and so are casily
inclined to think of the unborn as disposable property. These self-
affirmed women may recognize the humanity of the unborn child, but
their worldview is self-centered, and so is insulated from compassion
for the child or for anyone else.

Given the great psychological and physical risks posed by abor-
tion, it is clear that the responsible physician, onc interested in his
client’s overall health, would be extremely reluctant ever to rccom-
mend or perform an abortion.

142




ExHiBIT___{ &
DATE_ 3/20/05

-

[nformed Consent



[L

[1I.

V.

VI.

INFORMED CONSENT

Rationale e, 2
Why Intormed Consent Legislation is Needed...............coooo 3
Public Support for Informed Consent....ooooiiiiiiiiiiii, 14
The Constitutionality of Informed Consent....coooviiiiiiiiiiiiiii 13
Answering ObJections. .o L6
Conclusion & SUMMIATIV. ..ttt ettt e ettt e e et e e et e, 20



[. Rationale

Those whofightinthe name of "freedom of choice”say they are not promoting
abortion. but a woman's "right to choose." If awoman considering an abortion is to
have any real choice, she must be allowed to have access to all the facts about her
situation. Otherwise, "choice” is only a political slogan. which really means nothing
more than subjecting a woman to the control ot others -tathers who want to avoid
responsibility, families more concerned about their reputations than potential
physical and psychological repercussions. friends who don’t really know about
realisticalternatives, and abortion industry counselors and doctors more concerned
about makingasale thanhelpingawoman makeaconsidered decisionabout herreal
interests and the interests of her unborn child.”

Because the decision to have anabortionis such a major one. having potential
ramifications not only on the physical and psychological health of the mother, but
also on the life of the unborn child, it is only right and proper that the state
guarantee the mother access to all information relevant to her decision. Since
current abortion procedures are often hurried and impersonal, and the physician-
patientrelationship almost nonexistent, thestate is justified in takingsuch measures
to protect the rights and interests of the patient.

Informed consentlegislationisintended toensure thatwomen considering an
abortions are informed about the medical risks associated with the procedure and
givenanopportunity toread information about agencies that provide alternativesto
abortion, aswell as non-inflammatory, scientifically accurate information about the
development of the unborn child.

"It can never be ignored that abortion destroys a human life. See Willke. Abortion: Questiogs and
Answers 33 (Rev. ed. 1988), APPS.
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II. Why Informed Consent Legislation is Needed
A. Neither uninformed choices nor forced choices are really free choices

Thosewho argue forawoman’sright to abort herunborn child emphasize the
woman's "right to choose” an abortion based on her own personal evaluation of her
obligations and interests. A woman who is denied information relevant to her
decision is not able to make afree choice. Rather than being treated as a rational,
rtasponsible adult. she is misled into believing that she has no realistic alternatives,
thatthe unborn child she carries is no more thana clump of tissue. and that aborrion
Is an easy solution with no potential drawbacks or dangers. A woman who decides
tohaveanabortionunder these circumstancesis not "choosing”anything, but merely
being manipulated by social pressure and a paternalistic medical system.

Anyone who consistently wants to uphold a woman’s "right to choose" must
show equal vigor in attempting to insure that every woman considering an abortion
isprovided with all the information necessary to enable her to make a truly informed

- decision. Only in this way can a woman make her own decision, a decision she can
live with, a decision she will not later regret after events can no longer be altered.?

B. Abortion clinics frequently fail to provide adequate and accurate
information to women considering abortion

Opponents of informed consent legislation frequently say that what
information awoman is told should be left to the discretion of the individual doctor.
But according to a study published by Planned Parenthood’s research affiliate, the

lan Guttmacher Institute, in 1987, only 4-8% of all abortions are performed in

/ doctor’s offices. 75% are done in abortion facilities that perform at least 1,000 a
“vear. while 20% are done infacilities performing at least 5,000 a year.’ In Roe v,
Wade, the Supreme Court appears to have envisioned the woman and her physician
consulting together to consider carefully all the factors relevant to her decision,
lookingatnotonly potential medical complications, butalsopsychologicalharm,and
possible impact on her life, her family, and her future.* Under the kind of assembly

line conditions mentioned by Guttmacher, doctors would rarely have the time to

' In Wood & Durham, ling, Consulting, and Consent; Abortion
Relatjionship, 1978 3.Y.U.L. Rev. 783, 786 (see APP A), the authors point out that autonomy, or the
abiiity to control one’s life according to one’s own choices, can caly be supported by informed consent.
They write. "A woman’s autonomy, after ail, is protected not by ensuring her ability to make any choice
she wishes, but by protecting her right to make an informed, calm, and rational choice.”

*Henshaw, Forrest, & Van Vort, Abortiog Services in the United States, Family Planning Perspectives,
Mar./Apr. 1987, at 68. APPI.

‘See Wood & Durham, supra, at 784, referring to the court’s decision in Roe v, Wade, 410 U.S. 113,
153 (1973). APP A.



personally inform or counsel the patients. Here there could be little or no real
phvsician/patiem relationship. The doctor is likslwta be a total stranger, not
"Someone who knows the patient’s personal medical history and backoround ‘The
“only personalcontactthe pauents mightreceiveisfromnonmedical counselors~who
talk with the women. often in groups, and sometimes for as little as only three
minutes. Pamela Zeckman and Pamela Warrick of the Chicago Sun-Times report,

Under [Illinois] state regulations. clinics are required to counsel
abortion patients. Some clinics take time with patients to probe their
motives, fears, and misgivings. Butsome of the Michigan Ave. clinics
make a mockery of the mandate. At least one offers no counseling at
all. Others make feeble attempts at counseling groups of 10 or more in
three minutes or less.’

Obviously, this is hardly the time or attention necessary for such a serious decision.
Evenwhensuch"counseling”takes place.itis oftendeceptive and misleading. Shelly
Banda of Menasha, Wisconsin offers the following account of her "counseling"
experience.

The abortionchamberprovided counselingonly on the day of the abortion and
in a group of 3 otheryoung women. I told the counselor that Ifelt abortion
was murder and she quickly enlisted the aid of the other girls to apply pressure
and I was bombarded with remarks such as, "What would you do with a
baby(?]," and "Where would you go?" I had no answers so I sat silently during
the remainder of the session. A uterine modelwas broughtinwhich contained
only a nucleus of cells with protons and neutrons revolving around it - not at
all an 8-10 wk. fetus which was really there. The fetus was only referred tc as
a "by-product” of conception and no possible side-effects or alternatives were
even discussed with us. If someone had offered me an alternative such as a
"shepherd home" I would not have had the abortion and I would be at peace
now instead of the hell I live in knowing I allowed my baby to be killed.™

In Plann v i i, the Massachusetts District Court found that

"clinics and counselors avoid discussion of thestage of development, andthat there
e N - A N . N

ts _a_deliberate effort to shield the woman from this_information about fetal
development.”

‘Zekman and Warrick, The Abortion Profiteers, Chicago Sun-Times, Nov. 12,1978, at 4, col. 1. APP
K. .

* Letter from Shelly Banda to Senator Gordon Humphrey, June 10, 1986.

" Planned Parenthood v. Bellotti, 499 F. Supp. 215, 219 (D. Mass. 1980). ’
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Karen Yates, director of the Southeast Crisis Pregnancy Center in
Washington, D.C. says she is amazed at the number of women who have had one or
two abortions and still don't know the facts about fetal development. She sayssome
of the women have "really freaked out" when they realized they had killed their
developing baby through a previous abortion.’

Zekman and Warrick relate.,

One patient, who said she underwent a horribly painful abortion at
Biogenetics {a major Chicago abortion clinic]. recalled she had many
questions to ask her counselor. "But I was afraid to ask them with all those
people around."... Another Biogenetics patient told the Sun-Times she might
not have gone through with her abortion had someone taken the time to
counselwith her. "Iwasn’t counseled at all.” she said. "The nurse just took my
name down andfilled out the application. She gave a quick explanation of the
procedure, but that’s not counseling. [ wasn’t sure I wanted an abortion. I
really wanted to talk to somebody about it.”

There are flaws even in the mostidealistic self portraits provided by abortion

counselors. According to one account,

At a 1971 conference of abortion providers, hospital clinical social
worker Martha Skibitzkisaid she saw the role of the abortion counselor
as no more than a "facilitator and participant" in problem solving. The
counselorwastogivethe clientanyinformationshe requested,and help
herreevaluate her attitudes, but always operate on the assumption that
the woman did not want to be talked out of an abortion. The decision
made, the counselor was to give the woman emotional support, cut any
redtape,explaininadvance thefrequently badlogistical conditionslike
the lack of rooms and operating facilities, explain the procedure and -
if thedoctor approved -warn the patient about possible future sterility.
Finally, the counselor was to try to counteract the conviction that the
unwed mother-to-be should suffer for her mistake.®

Notice how thisidealized counselor providesonly theinformation "requested” by the
‘patient. If awoman doesn’t know enough to ask, or is to afraid to ask (as many of
those patients quoted above said they were), she wili not be offered any information

* Braun. Natjoa’s First Black Crisis Pregnancy Center Stresses Family Involvement, National Rightto
Life News, Jan. 12, 1984, at 4, cols. 1-4. APP L.

*Zekman and Warrick, Hot Line Deceptions Sell Most Abortions, Chiéago Sun-Times, Nov. 25, 1978,
at 50, col. 1. APPK.

“ Marx, The Death Peddlers: War on the Unborg 18 (1971).
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about the development of the unborn child she is carrying or about possible
alternatives to the abortion. The mother is not even to be told about " 'possible
future sterility” unless the doctor "approved.” Though this counselor is said to be
preparedtohelpthe mother"reevaluate herattitudes.”" the actual decision regarding
the abortion appearsto be off limits. The counselor assumes the quesnon is already
settled and just helps the process along, cutting administrative "red tape” and
quieting whatever fears or pangs of conscience may be giving the mother second
thoughts. This is not a neutral stance.

Dowomen feel they are given enough information by abortion counselors to
make their decisions? Have women already made up their minds before arriving at
the abortion clinic? Inone studv of 232 womenwho had abortions, 22 lm'dthewid
not feel that at the time of their abortion thev had all the information necessary to
‘make their decision. Only 78 of those 252 said they felt "firm" about their decisions

"When they went to the clinic.” Whether this sample is representative or 1ot, it is
obvious that there is a significant group of women who never received adequate
counseling during the time of their crisis. -

David Reardon offers a more realistic account of what abortion counseling is

all about.

Atoneclinic..whenawomanvoiced herconcernthatabortion mightbe
killing, the counselor said, "don’t think of it as killing. Think of it as
taking blood out of your uterus to getyour periods going again."... Once
counselors decide what is "best" or behalf of their chents, it is an easy
matter to influence their final decisions toward the predetermined
outcome. Counseling in such cases downplays or even denies the
availability of support resources and instead concentrates on the
"tremendous burdens" involved in raising a child. Such counseling
sessions encourage women to believe that abortion is not only the "safe
and easy” solution, but it is in fact "the only practical thing to do.”
Explaining how she handles such cases, abortion counselor Betty Orr
says, "l ask them who is going to take care of the baby when they’re in
school. Where are they going'to get money for clothes?" Faced with
such questions of antagonism rather than offers of confirmation and
support, frightened and vulnerable young women are easily convinced
thatabortion is their ogly choice - evenwhen it is contrary to their real
desires.”
Why is there such pressure placed on the mother to abort her baby? Why is
information about alternatives keptfrom her? Why is the patient not warned-about
potential physical risks? Why is the mother not told the facts about the developing
child inside her? The answer must be this: because every woman who changes her

—

"' Reardon, \\4 . Si No ! 334, 335 (1987). APPT.

% Id. at 251-252 (1987). APP M.



mind represents lost income for the abortion providers. Abortion is a multi-million
dollarayearindustry and abortion providersaren’tabouttoletanythingstand in the
way of profits. For example,

Carol Everett, at one time director of four Dallas/Ft. Worth abortion
clinics, owner of twao, says, "Each time I sold an abortion to another
woman, [ justified my own abortion all over again. [ was really quite
good atabortion marketing, and soonwatched my emplover’s abortion
business more than double. When I realized how profitable the
"business"was. [ wanted more money. Because my emplover would not
give me an equity interest. [ negotiated a more lucrative arrangement
with the next clinic, Iwas paid $§25.00 for each abortion that was done.
The first month we did 45 abortions and the last month in the abortion
business, with two clinics open, we did 545 abortions. Multiply 345
times $25.00 and I made 313,625.00 in July, 1983. However, we had
much bigger plans. We actually planned to have five clinics, all run our
of one yellow page advertising budget and one central telephone
counseling center. We wanted to eventually pull patients from a five-
state advertising area.”

Zeckman and Warrick of the Chicago Sun-Times give the following
report of abortion counseling in one clinic. "When staff members do
have time to talk to patients, they are under orders to say nothing to
scare women away. 'Don’t tell them it hurts,” our undercover counselor
wastold. 'Don’t answer too many questions because the patient gets too
nervous, and the next thing you know they’ll be out of the door.”*

Under circumstances that more closely resemble assembly lines than personal
medical care facilities, counselingis little more than a byword:since the objectis not

_patient care, but turning a profit, this should not be surprising. More abortions
mean more money. A woman who changes her mind represents lost profit, so the
less said, the better. :

The only way to insure that the rights of the woman are upheld is for the state
to guarantee her access to the information essential to her making an informed
decision, particularly to counter the social and selling pressure esxerted upon her by
those representing the interests of the abortion industry.

? Everett, What [ Saw in the Abortion Industry, USA Today, Apr. 26, 1989 (Special Advertising Insert).
APPJ.

“ Zekman and Warrick, The Abortion Profiteers, supra note 5. APP K.
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C. The burden of pain and regret

Thestory told by the abortion industry is one of quick, safe and easy solutions.
Yet many of those undergoing abortions are scarred for life.

Judy Oulliber writes, "After my abortion in 1976. [ experienced seven
and one half years of spiritual, emotional. and physical side effects,
includingthe premature birth of myson James Michael.fouryears after
my abortion. He died when he was 23 days old. Premature birth of
subsequent pregnancies is a growing concern of women whno
unknowingly choose abortion as an alternative in a crisis pregnancy. [
use theword "unknowingly”because Iwas not counseled at the time that
[would be under a doctor’s care for three years to heal atypical vaginal
cells following that abortion, or that [ would become so overwhelmed
by guilt and remorse that Iwould struggle for seven and one half years
with fears and anxieties to the point of becoming agoraphobic, an

-emotional condition that not only put a strain on my marriage but also
contributed to its eventual failure."”

Physical risks like scarring, infection, and sterility are only part of the story.
Shirley Foster of Brookeville, Maryland wrote a letter to the clinicwhich performed
her abortion, saying, "Please realize your counseling does not inform women of the
years of guilt, shame, pain and deep regret that follows an abortion.”® A Los
Angeles Times survey taken in March of 1989 shows that Shirley Fosteris not alone.
The Times survey revealed that 56% of women who stated that they had abortions
felt a sense of guilt about it, and 26% now "mostly regret the abortion."” Seeing as
how half of the women who have abortions every year are ashamed to admit it even
in a confidential survey, the numbers are likely to be even higher than that.® Even
if the surveyunderestimates the amount, it means there are thousands and thousands
of women for abortion has been, not a benefit, but a heavy, heavy burden. Many
echo the pain of Shirley Foster. -

* Letter from Judy Oulliber to Senator Gordon Humphrey, (June 3, 1986).

* An open letter from Shirley Foster to Cygma Abortion Clinic (July 12, 1989).

" Skelton, Abortion often causes guilt, regret, poll finds, The Sacramento Bee, March 19, 1989, at A-
7,col. 2. APPH.

* See Whitehead and Patrick, Exclusive Interview: U.S, Surgeon General C, Everett Koop, Rutherford
Journal, Vol. 6, No. 1, at 30, 31 (Spring 1989).



Sandra D. Walton of Silver Spring, Maryland. says,

Ididn'treceive any formal counseling at the clinic. They simply described the
suction abortion procedure and said it would only take a few minutes. Those
few minutes scarred me for the rest of my life. If onlysomeone had been there
to give me the facts about the child inside of me. If only someone had been
there to point out alternatives that would help me and accept the
responsibility instead of escaping it at the expense of my baby’s life. [ could
have been spared the haunting grief and guilt.”

Teresa L. Wibblesman says.

WhenIwas 16 wasshutfled through anassembly line abortion. Iwas number
15 of I7whowent through the morning sessionatone abortion clinic...I'm not
sure the tears will ever stop...If I had known then that it would be difficult to
sleep at night and that every time [ $aw a child about the same age as the one
I got rid of my insides would flinch, or that I would feel I had to have another
chxld to 'justify’ my actions as a teenager, [ hope and pray [ would have made
another decision.”

Still another account notes,

Before her abortion while three months pregnant, Julie Engel recalls
asking an abortion counselor, "Whatdoes a three-month-old fetus look
like?""Justa clump of cells,"she answered matter-of-factly. Yearslater
she saw some pictures of fetal development. "When I saw that a three-
month-old clump of cells’ hadfingers and toes and was a tiny, perfectly
formed baby, I became really hysterical. I'd been lied to and misled."

Not every woman who has an abortion experiences life-long trauma. Many people
do not experience the pain and remorse until several years later.” But, if these

*® Sandra D. Walton. Letter, 133 Cong. Rec. S 12,326 (daily ed. Sept. 17, 1987).

® Teresa L. Wibblesman, Letter, 133 Cong. Rec. 17,371 (daily ed. Dec. 4, 1987).

¥ Rockmore, Are You Sorry You Had an Abortion?, Good Housekeeping, July 1977, at . APP M.

? Washington Post columnist Colman McCarthy recounts the words of Dr. Julius Fogel in an article

entitled The Real Anguish of Abortions, Washington Post, Feb. 5, 1989, at F-2, col. 4. Dr. Fogel, an Ob-

Gyn and a psychiatrist, says,

There is no question about the emotional grief and mourning following an abortion. It
showsupinvariousforms. ['ve had patients who had abortions ayear or two ago - women
who did the best thing at the time for themselves - but it still bothers them. Many come

9



testimonials and the L.A. Times survey are to be believed, a significant number of

Wrs ot guilt and anguish. something counselors
working for the abortion industry never told them about, and sometning the
counselors currently have no legal obligation towarn them about. ISA 1t (ime (AE
rights of women were protected from the exploiters of the abortion industry?

D. Letting patients, not physicians, decide

Atone time in our history. physicians had both the legal right and the social
approbation to decide what was in the bestinterest of their patients, including what
patients were to be told about their conditions. Things have changed. Though this
paternalisticattitude continues to pervade the medical profession, it no longer goes
unchallenged either in the law courts or in the court of public opinion.

In 1972, in the landmark case of Canterbury v, Spence, a federal Court of
Appeals held that "every human being, and thus every medical patient, of adultyears
and sound mind has the right to determine what shall be done with his [or her] own
body."® The court further held that the "[m]edical patient’s true consent to what
happens to him [or her]self is informed exercise of choice, entailing opportunitv 1o
evaluate knowledgeably the options available and risks attendantupon each.”™ The
courtstated "[tis the prerogative of patient, not physician, to determine for him {or
her]self the direction in which his [or her] interests seem to lie."” The physician has
a duty to tell the patient of risks and alternatives, and failure to disclose such
information may be grounds for a suit.”* The physician is not to impose his or her

in -some are just mute, some hostile. Some burst out crying...There is no question in my
mind that we are disturbing a life process,

McCarthy goes on to say that in 1971, when Fogel and others were legally performing “therapeutic
abortions,” Fogel had made the same type of observations.

Often the trauma may wink into the unconscious and aever surface in a woman'’s
lifetime...[But] a psychological price is paid. Ican’t say exactly what. [t may be alienation,
it may be pushing away from human warmth, perhaps a hardening of the maternal

instinct. Something happens on the deeper levels of a woman's consciousness when she
destroys a pregnancy. [ know that as a psychiatrist.

@ Canterbury v, Spence, 464 F. 2d 772, 780 (D.C. Cir. 1972). APP O.
4.
®1d. at 773.
* Ihid.
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own beliefs on the patient.” Finally, "Respect for the patient’s right of self-
determination on particular therapy demands a standard set by law for physicians
rather than one which physicians may or may not impose upon themselves".™

More and more emphasis is being placed on the importance of patient
autonomy - the right of the patient to decide for him or herself what treatment is in
his or her best interest - as a basic. if not primary consideration in physician
disclosure. The outgrowth of malpractice suits.” as well as the establishment of
documents such as "living wills” testify to the increased public insistence on the
patient as the decision maker in any medical decision. More and more often, the
public is demanding the right of informed consent.”

Even those in the medical profession are beginning to recognize the doctrine
of informed consent. In a recent article in JAMA, the authors admitted that a
paternalistic bias had long permeated the profession.’* They said, "some factors that

7 1d. at 774.
#1d. at 784,

¥See Lawver$ MDH Dytv ive Sufficient Information ientWh ing [
Cousent, 19 Ob.Gyn News 34 (1984). According to this article, Douglas Danner, J.D., at a conference
sponsored by the American Society of Law and Medicine, warned physicians that they are susceptible to
possible legal action if they ignore the basic principles of informed consent. Among his warnings:
recognize that the prerogative belongs to the patient; don't delegate the job of getting consent to staff
members; just answering questions is inadequate; never call any procedure “routine;” and get written
consent whenever possible. APP P.

¥ According to a study published in Haug & Lavin, Consumerism in Medicine: llenging Physici
Authority 83 (1983), nearly two-thirds of primary care practitioners believe patients are more apt to
challenge their authority than previously. Furthermore, one out of six members of the public say they are
notasinclined to accept a doctor’s opinion as in the past. The authors suggest that this patient mood and
behavior may be spreading. '

" Forrow, Wartman, & Brock, Science, Ethics. and the Making of Clinical Decisions, J.A.M.A. 3161,

3163-66 (June 3, 1989). APP Q. The authors note:

Some have argued that few patieats can understand the risks and beanefits of
medical interventions accurately enough to make decisions that optimize their own
interests. Although this may at times be true for some seriously ill patients, it is much less
true, if itis true at all, for many asymptomatic ambulatory patients. Those whodoubt the
ability of patients to make fully rational medical judgments implicitly assume that the
judgments of physicians is significantly more reliable. Many studies have suggested,
however, that physicians’ decisions are influenced by a wide variety of factors that are
unrelated to a patient’s specific medical problem. These include practice setting, degree
of specialization, and physician age. Other studies have shown that physicians may
misunderstand quantitative medical informatioa and that they may manifest some of the
same ‘irrational® biases in decision making to which patients are claimed to be
susceptible.
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are pivotalin the determination of whether treatment serves a patient’s best overall
interests may only be understood or known by the patient.”® Rather than a one-
sidedrelationshipinwhichapatienthumbly and quietly acquiesces tothe physician's
wishes, theyurge a partnership inwhich "physician and patient each contribute their
own special knowledge to the decision-making process."”

Yet it is obvious from the accounts we have already recounted that the
paternalistic bias still permeates the abortion process. Those who oppose informed
consent legislation often do so on the supposed basis of concern for the anxiety of
the pregnant woman. Such an arttitude is patently paternalistic and degrading,
denigrating the maturity and rationality of women. Someone who withholds
information from the woman is attempting to make the decision for her, assuming
sheissomehow incapabie of handling or understanding the information. [tbecomes
a decision not by the woman and her doctor, but by the doctor alone, usually a male,
and usually employed by the abortion industry.

For those that support a "woman’s right to choose,” it is entirely inconsistent
to assert that women are incapable of making their own decisions in stressful
situations, and that someone else must make the decision for them.” Making a
decision about abortion may indeed involve anxiety, but only having access to all
relevant information before making that decision makes it truly her decision, rather
than that of her doctor or aboruon counselor

David Reardon writes:

The desireto"protect"womenfromthe biologicalfactsand moralissues
of abortion is all part of the paternalism of abortion providers, which
automatically presumes that abortion is the "best” solution for women
in trouble...Instead of giving women all the available information and
alternatives so they can decide for themselves, counselors screen the
information given so as to "guide" their clients to the "best” solution.”

...Toofrequenty, however, articles about compliance seem automatically to assume that
a physician’s recommendations do in fact promote a patieat’s overall interests and well being.

7 1d. at 3164.
?1d. at 3165.

*Ses National Abortion Federation, Twelve Years of Legalized Abortion (1985). Even this pamphlet,
published by the nation’s largest organization of abortion providers, touts their member facilities for
presumably providing informed consent. The pamphlet claims, "(c]ounselingensures thatawomanisnot
being coerced into having an abortion, that she has explored all options available to her and that she
understands the risks and benefits of the procedure.” However, see text accompanying notes 7, 8. 10,
14, and 17 for documentation that few clinics in fact provide counseling that assures truly informed
coasent.

¥ Reardon, supra n. 11, at 251. APP M.
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To deny women access to the information relevant to their decision is to treat them
like children or second-class citizens. perpetuating the oppression and
s discrimination the women’s movement has fought so many vears to overturn.

13



[II. Public Support for Informed Consent

Polls have repeatedly shown wide public support for informed consent
statutes. A July 1989 Newsweek poll showed that 89% of those questioned agreed
that "Women seeking abortions must be counseled on the dangers and alternatives
to abortion.™ :

A study done for the Presidential Commission for the Study of Ethical
Problems in Medicine and Biomedical Research found that 94% want to be told
evervthing about their condition and treatment, even if it is unfavorable. and 89¢
believe the patient’s right to information should be protected by law.”

A Boston Globe poll published in December of 1989 showed that by almost a
+t0 1 margin (76% to 16%), Americans favored the adoption of statutes requiring
medical personnel to inform a woman considering an abortion about fetal
development and abortion risks and alternatives.” Many state polls reveal similar
results.” In no poll does a majority oppose informed consent legislation.

* Salholz, ‘Informed Conseat’: Graphic Literature, Newsweek. July 17, 1989, at 20, col. 2. APP C.

72 U.S. Presidential Commission for the Study of Ethical Problems in Medicine and Biomedical and
Behavioral Research: The Ethicaland Legal Implicationsof Informed Consentinthe Patient-Practitioner
Relationship 21 (1982). APP B.

* Boston Globe, December 17, 1989, at Al, col. 1.

* Baltimore Evening Sun, September 5, 1989, at A-6, col. 1 (72% of Marylanders would require
physicians to describe the extent of fetal development); St. Petersburg Times, October 6, 1989, at 1B,
(77% (vs. 14%) favor requiring doctors to provide information about the fetus, including his or her health
and stage of development); Orlando Sentinel, October 8, at A-1, col. 1 (82% favor a requirement that the
doctor offer counseling about alternatives to abortion); Casper Star Tribune, January 6, 1990, at A-1, col.
4(97% of Wyomingans believe awoman "should be given complete information about the procedure and
its physical and emotional risks, as well as alternatives to abortion.”).

14



[V. The Constitutionality of Informed Consent

The majority of the current members of the Supreme Court have indicated
they would consider a properly drawn informed consent statute to be constitutional.
In Webster v, Reproductive Services, 109 S.Ct. 3040 (1989), the three justice
plurality opinion singled out the previous decisions of the Court that had struck
down informed consent statutes for criticism. Criticizing the "virtual Procrustean
bed" earlier Court decisions had made of abortion law. the plurality wrote,

Statutes specifying elements of informed consent to be provided
abortion patients.for example, were invalidated if theywere thoughtro
‘structur[e]...thedialogue betweenthe woman and her physician.’... As
the dissenters in Thornburgh pointed out, such a statute would have
been sustained under any traditional standard of judicial review ... or
for any other surgical procedure except abortion. ... There is no doubt
that our holding today will allow some government regulation of
abortion that would have been prohibited under the language of such
cases as Akronv. Akr ‘or Repr v Ing.*

[n the original Thornburgh case. Justices White and Rehnquist explicitly approved
of Pennsylvania’s informed consent provisions." They were joined by Justice
Kennedy in the Webster plurality. Concurring in Webster, Justice O’Connor
reaffirmed her dissent in Thornburgh.” In her Thornburgh dissent, Justice
O’Connorwrote on behalf of upholding the provisions of the Pennsylvania informed
consentstatute.” Together with Justice Scalia, who stated in Webster that he would
have reversed Roe outright,* these make a majority of five justices who appear
prepared to sustain a reasonably drawn informed consent statute.

“Websterv, Repreductive Health Servigss, 109 S. Ct. 3040 (1989),3051 (supporting citations omitted).

“ Thornburgh v. American College of Ohstetricians and Gvaecologisis, 476 U.S. 747, 798-304.
* Webster, 109 S.Ct at 3063.

? First Amendment concerns expressed by Justice O’Connor have been taken into consideration in
subsequent formulations of informed conseat laws.

“ Webster, 109 S.Ct. at 3064.
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V. Answering Objections

OBJECTION: Isn’t this just a backhanded attempt to stop abortion?
RESPONSE: [tis an attempt to stop people from making decisions based on
incomplete or inaccurate information, decisions many come later to regret.

OBJECTION: Won't all this information justincrease the pregnantwoman's
anxiety?

RESPONSE: The question assumes a paternalistic attitude which denigrates
the woman's maturity and rationality. Women are tully capable of making their own
decisions, even under stresstul situations. if given the relevant information. Any
decision-making process may produce anxiety, especially ones such as this. but
having access to all relevant information regarding that decision helps the mother
feel more confident about her decision, and helps to protect her against the self-
doubts that may plague her for years to come.

OBJECTION: This is just torture -- a woman has already made up her mind
before coming to the clinic.

RESPONSE: This is not necessarily so. In a survey conducted by Women
Exploited By Abortion, only 31% of the women visiting an abortion clinic said they
felt "firm" about their decision before going in. Even including those that did feel
firm about their decisions, a full 88% of those visiting the clinics believed they did
not have the information necessary to make the decision.” These figures indicate
thatalthough a small minority may research their condition and alternatives before
consenting to a procedure, the vast majority rely on their physicians to give them
such information. If the physicianfails in this responsibility, most women are never
exposed to complete information about their condition, the condition of the unborn
child they carry, or the real medical, legal and social alternatives to their dilemma.

OBJECTION: Wouldn’t this just make the state a conduitfor graphic pro-life
propaganda? ‘

RESPONSE: The state, not the pro-life lobby, would have the responsibility
for determining the exact nature of the material made available to the woman. The
standard would be whatever sort of information about procedures, risks,
alternatives, or even fetal development a reasonable individual might request.
Descriptions of procedures, statistics on risks, informationonalternatives. accounts
of psychological effects, clinicalphotographs of fetal development, may be "graphic”
inthe sense thatthey provide a "clear, visual impression” (Wef ‘s New gi
Dictionary, 1973), but this need not make them gross or repulsive.

* Reardon, supra n. 11, at 328-338. APPT.
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OBJECTION: What if someone doesn’t want the information?

RESPONSE: Noonewould beforcedtoread orview any information thev did
notwant to. The state’s only interest is that this information be made available and
that the patient express free and unfettered consent in light of the facts at her
disposal.

OBJECTION: Wouldn't this intrude on the privacy of the patient-physician
relationship?

RESPONSE: In many if not most cases. there is no significant relationship
between physician and patient in the abortion context. This legislation would not
compel a woman to continue a pregnancy. or force the physician to recommend any
particular option. It’s only purpose is to insure that the woman has available all
materials and information germane to her decision. The confidence and privacy of
the physician-patient relationship need not beviolated. Though this will encourage
the less considerate physician to spend more time with his or her patient. a healthy
physician-patient relationship will hardly be affected at all.

OBJECTION: Isn’t this punishing responsible physicians for the sake of an
unscrupulous few?

RESPONSE: It should not be considered punishment to ask a physician to
assist his or her patientin making an informed decision. As most physiciansrealize,
an informed patient is a better patient, more likely to feel comfortable about the
chosen procedure, less likely to sue later on for malpractice.

OBJECTION: Why is written consent necessary? Isn’t this unnecessary
intrusion into a physicians affairs?

RESPONSE: Undercurrentlaw, aphysicianor healthcarefacility maybe held
liable for failure to inform a patient of potential risks associated with or possible
alternatives to a given medical procedure. Informed consent laws requiring written
consent can help protect health care providers from civil liability by documenting
that the patient made a free and informed decision.”

OBJECTION: Why frighten a woman with details of physical injury from
abortion when the risk is actually so small, infact, less than the risk from delivery if
the child were carried to term?

RESPONSE: The legislation would require only that "medically accurate”
risks be revealed. Itisentirely appropriate and balanced to tell the mother both the
physical risks of abortion as well as the risks of carrying the child to term and then
let her make the decision. A mother has a right to know of the specific risks she
takes, not only the immediate consequences, but also the possible effects on later

“ Southwick, The Law of Hospital and Health Care Administration 351, 353-355 (1988). APP R. See
also Wood and Durham, sypra n. 2, at 829 (APP A), and 19 Ob. Gyn. News 34, 35 (1984) (APP P).
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pregnancies.

OBJECTION: Why should a physician tell his or her patient about possible
physical or psychological risks?" Didn’t the Surgeon General say that there was no
evidence that there were any serious physical or psychological effects?

RESPONSE: Surgeon General C. Everett Koop never said there were no
serious physical or psychological after-effects of abortion. His letter to President
ReaganonJanuary 9, 19839 merely stated that all studies done to that date had been
methodologically flawed, so that they couldn’t prove anything, including the claim
that abortion was a medically safe procedure.” Many of the studies focused only on
short term results. without following women for more than a few months. In
interview after interview, Koop repeatedly emphasized that he had ample anecdotal
evidence of women who experienced injury or trauma as a result of their abortions.
Inaninterview published by the Rutherford Journal, Koop said the following about
possible physical effects of abortion. ‘

After abortion you can have sterility, you can have an incompetent
cervix, so the baby doesn’t stay in there and falls out two or three
months later. You can have a premature baby. Those things all happen

from abortion. How canyou say it differently?*

Furthermore, Koop says that, as a doctor, he is personally aware of detrimental
psychologlcal effects of abortion.

I'have counseled women with this problem over the last 15 years. ... Let
me give you an anecdote. A woman had a pregnancy at about [age] 38
[or] 39. Her kids were teenagers. And without letting her family or
husband know, she had an abortion. At the moment, she said "[The
abortion was] the best thing that ever happened to me -clean slate, no
one knows. I am all fine" Ten years later, she had a psychiatric break
when one of those teenage daughters who had grown up, got married,
delivered a baby, presented it'to her grandmother.”

Short term studies would have termed this a "perfectly fine result of an abortion.”
There are other examples besides this one.

“ Letter from C. Everett Koop to Ronald Reagan (Jan. 9, 1989), and Letter from C. Everett Koop to
Jack Willke (Jan. 10, 1989). APPF.

“ Whitehead and Patrick, sypra n. 18, at 33. For further study, sec Willke, Abortion: Questions and
Answers 91 (Rev. ed 1988), APP E, and Hilgers and O’Hare, Abortion Related Maternal Mortality: Aa
In-Depth Analysis, in New Perspectives on Human Abortion 69 (1981), APP D.

“1d. at 31.
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Karen Cross says "For nine years, Ifelt my abortions were the best thing
[ could have done. 1didn’t realize the impact they would have on my
life, and the nightmares that would come. [would leave in tears when
[saw amother cradle her new born child and thought of my own aborted
children who would never know my love or feel my arms around them.®

Koop says that long term studies would add more credibility to those who claim that
there are serious detrimental health effects to abortion. He also says that the mere
fact that half of the 1.5 million women every year who have abortions deny it on
confidential questionnaires indicates, in Koop's words. "that there is a tremendous
psychological problem in the minds of most women just to have said. ' had an
abortion.”™!

OBJECTION: Wouldn’t the state be favoring one particular religious view of
personhood in attempting to protect fetal life?
RESPONSE: In providing such information, the state does not take any

particular view of when life begins. The courts have ruled that the undisputed fact . ...

that "potential life” exists is sufficient to grant the state a legislative interest.

OBJECTION: Aren’tyou making a special case for abortion?

RESPONSE: No. Informed consent has become an increasingly accepted
standard for all areas of medical practice. It is recommended as a standard
procedure by the J.A.M.A.,” the Presidential Commission for the Study of Ethical
Problems in Medicine and Biomedical and Behavioral Research,” and the courts.®
Ithasbeenrecommendedforanesthesiologists,” Ob-Gyn’s,” pediatricians,” doctors
practicing internal medicine,” and those performing breast cancer surgery.”

¥ Abortion: A Special Report, USA Today, Apr. 26, 1989, (Special Advertising [nsert). APP G.
1 1d. at 31.

2 APP Q.
? APP B.
*APPO.
® Gild. Informed Consent: A Review, 68 Anest. Analg. 649 (1989). APP N.
* APP P.

7 Seek iaf | liatricians urged, American Medical News, Nov. 1, 1976, at 18, col. 1.

* APPQ.

# Shearer, MDs Must Level With Women, Parade, Apr. 10, 1983, at 6, col. 1.
19



V1. Coanclusion & Summary

The decision whether or not to have an abortion is often a traumatic one. It
is not made any easier by ignorance. The question has too often been framed as a
choice between a lifetime of misery and a quick fix. The issue is much more
complicated than that, as many women later sadly realize. Many women who
undergo abortions later face years of psychological pain and trauma. Several
experience physical problems. A woman needs to be aware that abortion does not
always offer an easy escape trom their problems. Sometimes it only compounds
them.

Alternatively,women also need to be aware that carrying a child to term need
notlead to alife of poverty or misery. There are legaland social remedies that, were
the woman made aware of them, might not only solve many of the mother’s
immediate concerns, but also save her from a decision she would later regret.

, Informed consent legislation is not’an attack on personal freedom, but a

guarantee of it. Itis both constitutionally and legally sound. Itsafeguards woman’s
right to know and to make informed decisions. It helps to protect physicians from
lawsuits. [t is a reasoned and compassionate response to the needs of concerned
pregnant women. Itis good legislation.
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States Which Have a Woman’s Right to Know Law

The following states have informed consent statutes that
give women who are considering abortion the right to know the
medical risks of abortion, its alternatives, and non-judgemental,
scientifically accurate medical facts about the development of
the unborn child before making this permanent and life-affecting
decision:

Delaware : Mississippi
Idaho* ) Nebraska
Kansas North Dakota
“Kentucky = - Ohio
Louisiana Pennsylvaniax*
Utah

Only the Idaho, Kansas, Mississippi, Nebraska, North Dakota,
Ohio, Pennsylvania and the Utah Woman’s Right to Know laws are
currently enforced. The rest have not been enforced since before
the Supreme Court’s Casey decision. Casey upheld the Woman’s
Right to Know law as constitutional saying:

(It cannot] be doubted that most women considering an
abortion would deem the impact on the fetus relevant, if not
dispositive, to the decision. In attempting to ensure that a
woman apprehend the full consequences of her decision, the State
furthers the legitimate purpose of reducing the risk that a woman
may elect an abortion, only to discover later, with devastating
psychological consequences, that her decision was not fully
informed. [R)equiring that the woman be informed of the
availability of informaion relating to fetal development and the
assistance available should she decide to carry the pregnancy to
full term is a reasonable measure to insure an informed choice,
one which might cause the woman to choose childbirth over

abortion. , .. i parenthood of Southeastern Pennsylvania v. Casey, 112 S.Ct. 2791, 2823-26 (1992)

* Law contains exception for "health” of the mother which in practice allows the abortion-performing
physician complete discretion to waive the informed consent requirement when he or she claims the emotional
health of the woman would be harmed by providing information.



States Which Have Waiting Periods

The states listed below require that information about
abortion, and its risks, and alternatives be provided to women a
specified amount of time prior to the abortion -- not moments
before the procedure. Only the Idaho, Kansas, Mississippi, North
Dakota, Ohio, and Pennsylvania laws are currently enforced. The
rest have not been enforced since before the Supreme Court’s
Casey decision which upheld the Woman’s Right to Know law as
constitutional. The following states provide for a specified
amount of time for a woman to review her options before
undergoing an abortion:

Deleware -~ 24 hrs

Idaho - 24 hrs* *x*x
Kansas - 8 hrs

Kentucky - 2 hrs
Massachusetts - 24 hrs=*
Mississippi - 24 hrs
Nebraska - 24 hrs’
North Dakota - 24 hrs
Ohio - 24 hrs
Pennsylvania - 24 hrs=*

South Dakota - 24 hrs T e

* | aw contains exception for "health” of the mother which in practice allows the abortion-performing
physician complete discretion to waive the informed consent requirement when he or she claims the emotional
health of the woman would be harmed by the waiting period.

** [nformation must be provided to the woman at least 24 hours pﬁor to the abortion "if reasonably
possible.*

March 1994



It’s not too late to change your mind...

Abortion is not the ‘solution.” So many women now
regret their abortions, but sadly, abortion is
irreversible...it can NEVER be undone. The time to
reconsider in NOW.

«If you are sitting in an abortion clinic right
now, you can get up and walk out.
Don’t say a word, just leave!

If you have already made an abortion
appointment, you can break it...
or just don’t go.

+If you have been considering abortion,
we pray you won’t.

Take your time..Beware of ANYONE who is
pressuring you to have an abortion. YOU will be the one
living with your decision.

Consider this...Abortion is a half-billion dollar-a-year
industry. And those who are making PROFIT don’t
always tell the whole truth.

Help is available...Many agencies exist which offer
you loving support and practical help...the kind of help
that will see you through your pregnancy and many
times beyond. This help is offered by people who really
care about you and your baby. These agencies are NOT
making a PROFIT from your unplanned pregnancy.

Real help is just a phone call away...Please care
enough about your baby and yourself to make E_m
simple phone call.

Call this number locally:

muﬂ/ “aney ﬁ.qoﬂoa Center

o E. Man 18

Bozeman. MT 597 {5

Open Arms cares about wc:.

Open Arms is a post-abortion ministry primarily made
up of people who have personally experienced the
tragedy of abortion. o

If you have already had an abortion and are hurting, we
want you to know your feelings are normal.

If someone you love has had an abortion and you w&
feeling bad about it, you are not alone.

Abortion effects every life it touches,
and for many—it hurts.

¥ e
If you want to talk with someone who understands,
contact us.

Our arms are open to you.

“At the time, Itold myself abortion was the right answer
even though deep down I really wanted someone to say,
‘It’s OK, you can have your baby, I will help you.’ I wish
someone had tried to talk me out of the biggest mistake
of my life.” -Darla ,

*All quotes are from personal testimonies on Eo ?3\,
are used with permission. .

. everything you
need to know
about abortion?




coo e e - A - 2

We care about you

We have had abortions and want you
to know what we found out—too late.

(All quotes are from personal testimonies.*)

Abortion may only make things worse.
“Abortion did not solve anything for me. I ended up
quitting school, telling my parents, and having an
emotional breakdown...all the things I thought I would
avoid!” -Sue

The relationship with the baby’s father
usually ends.
“I decided to abort primarily to save the relationship
with my boyfriend. It did just the opposite-——we broke
up and moved apart within eight weeks.”

-Rebecca

There is a baby in your womb.

“When I was 11-weeks pregnant, [ was told my baby

was nothing but a ‘cluster of cells.” Grief and guilt

over-whelmed me when [ later found out he was a

perfectly-formed miniature baby, able to feel pain.”
-Karen

Abortion is often very painful.

“The abortion was the most painful physical experience
of my life. It felt like my entire insides were being
sucked out.” -Terri

Abortion could damage you physically.

“My legal abortion led to severe complications. The
doctor punctured my uterus, cut an artery, and injured
my colon. To save my life, I had to have blood
transfusions and a total hysterectomy. I was misled to
believe that abortion was a ‘simple’ procedure with NO
complications!” -Jan’

You may never have another baby.

“After my abortion I had three miscarriages, followed

by pelvicinflammatory disease. T had tohave acomplete

hysterectomy...that means no more children, EVER!”
-Cathy

Possible effects on
your body

Immediate

¢Intense Pain
sPunctured uterus
tExcessive bleeding
sInfection

sParts of baby left inside
*Shock/Coma

tDamage to other organs

*Death

Later

«Inability to become
pregnant again
*Miscarriage/Stillbirths
*Tubal Pregnancies
sPremature births
+Pelvic inflammatory
disease
*Hysterectomy

“People do not understand that there are thousands of
serious physical complications from abortion every

year in this country.”

-Dr. Bernard Nathanson, OB Gyn.
(former abortionist)

Possible effects on
your emotions

e

The Mest Common

+Guilt

*Desire to become
pregnant again

+Inability to forgive
yourself

eIntense grief/sadness

+Anger/Rage

*Emotional numbness
*Sexual problems
*Lowered self-esteem
*Anorexia or other
eating disorders
*Drug or alcohol abuse
+Suicidal urges

“Abortion has a painful aftermath, regardless of the
woman’s religious beliefs, or how positive she may
have felt beforehand about her decision to abort.”
-Vincent Rue, Ph.D.
(Psychologist)

¥ ¢ =a i
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Not only can abortion hurt you physically,
it can damage you emotionally as well.

“Aftermy abortionjusttried to goonliving ateenager’s
life, but I was really depressed. I dreamed about the
baby. I had guilt that would never end. I started
hating myself for what I had done.”

-‘Kim’

“After my abortion I became anorexic and nearly
starved myself to death.” -Patti

“I had severe depression...I contemplated suicide. I
have horrible nightmares about babies and people
trying to kill me.” -Dee

“T felt so sad and alone after my abortion. I began
to die that day. I couldn’t drink enough...I wanted to
be numb. I wanted another baby so badly.”

-Marlane

“I was so angry I punched out windows with my fist...I
hurt so much inside I had to hurt myself physically to
release the pain...I tried suicide twice.”

-‘Nicole’

“After my (suction) abortion I had heavy bleeding and
severe cramps...two days later I ‘passed’ iy baby. He
had tiny hands and feet and I could make out his little
nose. [ was horrified! Sorrow overwhelmed me... Years
of turmoil followed. The relationship with baby’s father
dissolved...so did my belief in love. I drank too much,
did drugs, and entertained any man who would look
at me. I was starved for acceptance.”
-Kathy

“When I realized what I had done I was grief-stricken,
depressed, guilty, really hysterical. My self-esteem
plummeted and remains low. Abortion is the choice of
a frightened woman. We need to help each other...not
offer abortion as a cure-all.” -Kathryn
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‘“One in four pregnancies now end in
an abortion, making it one of the na-
tion’s most commonly performed sur-

gical procedures.”
The Washington Post, January 23, 1983
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Preface

This is the latest edition of Medicolegal Forms with Legal Analy-
sis, a publication first issued almost 35 years ago. the purpose and
intention of this edition remains the same as with all previous edi-
tions, to be of assistance to the practicing physician.

This publication offers a brief legal analysis of some of the more
common issues that confront physicians from time to time in thier
practice. The legal analysis is supported by court decisions and sta-
tutes. The forms presented this book are very general in nature
and must be specifically adapted to the particular facts of the case
and to the legal requirements of each jurisdiction. All forms may
not be able to be used in all states.

Before relying on the legal principles or the forms in this book,
the physician should consult his or her own attorney for specific
legal advice.



Consent to Operation, Anesthetics, and Consent to Operation, Anesthestics, and
Other Medicat Services Other Medical Services (Alternate Form)
Form 21 I Form 22
A.M. AM.
Date Time P.M. Date Time P.M.
1. I authorize the performance upon 1. I authorize the performance upon :
- . {myself or name of patient} (myself or name of patient)
of the following operation of the following operation. :
(state nature and extent of operation) {state name of operation)
s to be performed by or under the direction of Dr .
to be performed by or under the direction of Dr. P y
2. I consent to the performance of operations and procedures in 2. The following have been explained to me by Dr.______
g
addition to or different from those now contemplated, whether or A. the nature of the operation
not arising from presently unforeseen conditions, which the above- ) ¢ (describe the operation)
named doctor or his associates or assistants may consider necessary
or advisable in the course of the operation.
3. 1 consent to the administration of such anesthetics as may be
consid eces i he physici < si . .
onsidered necessary or advisable by the physician responsible B. The purpose of the operation 4
for this service, with the exception of . (describe the purpose)
(state “nane,” “spinal anesthesia,” etc.)
4. The nature and purpose of the operation, possible alternative
methods of treatment, the risks involved, the possible consequences, C. The possible alternative methods of treatment
and the possibility of complications have been explained to me by
Dr. and G< . : (describe the alternative methods)
5. 1 acknowledge that no guarantee or assurance has been given . .
by anyone as to the results that may be obtained D. The possible consequences of the operation
6. 1 consent to the photogaphing or televising of the operations : _
or procedures to be performed, including appropriate portions of my (describe the possible consequences)
body, for medical, scientific or educational purposes, provided my E. The risks involved
identity is not revealed by the pictures or by descriptive Rx; accom-
UNBVLSW them. | (describe the risks involved)
7. For the purpose of advancing medical education, I consent to ibili [ licati
the admittance of observers to the operating room. A F. The possibility of complications
8. I consent to the disposal by hospital authorities of any tissues
or UOQ% parts which may be removed tdescribe the possible complications)
9. 1 am aware that sterility may rsult from this operation. I know 3. I have been advised of the serious nature of the operation and
that a sterile person is incapable of becoming a parent. have been advised that if I desire a further and more detailed expla-
10. 1 acknowledge that all blank spaces on this document have nation of any of the foregoing or further 5_,932_0:. mcn.E_ n.__n pos-
been either completed or crossed off prior to my signing. sible risks or complications of the above listed operation it will be
i . i to me.
(Cross Out Any Paragraphs Ahove Which Do Not Apply) given . L.
4. 1 do not request a further and more detailed listing and expla-
Witness Signed P ——— nation of any of the items listed in paragraph 2.
awthorized to . .
2ot 19 Witnes Signed
consent for patient) itness g (atient or pervon awthorized 10
I e _ consent for patient)
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Teaching Institution

AM,
Date Time__ P.M.

1. I authorize the performance upon

(myself or name of patient}

of the following operation
. (state name operation)

2.1 ==a2m§=a that the operation is to be performed
at a teaching institute. .

3. I understand that the operation, the medical services rendered in
conjunction with the operation, and the post-operative care are to be
performed and rendered by those individuals selected and a»ﬁ:oa
qualified by the »nwn:_:m staff of the

(name of the institution)
|

Witness Signed !
(Patient ar person authorized
10 consent for patient)

8.1

Informed Consent—The Doctrine

To be legally valid, the consent given for a treatment or procedure
must be an informed consent given with an understanding of what
is to be done and the risks involved. No universal, informed con-
sent form exists since informed consent is a process, while the
form serves merely to document the process.

Lawsuits that allege a lack of informed consent are based on the
concept of negligence.! This concept stems from two principles of
law. The first is the fiduciary relationship between the physician
and the patient. The second principle is the concept that pcople
have a right to make major decisions about their bodics. The
often-cited statement of principle is derived from Judge Cordozo’s
opinion in Schloendorff v. Society of New York Hospitals: ‘Every
human being of adult years and sound mind has a right to deter-
mine what shall be done with his own body ...”"2!

Informed consent may be defined as the physician’s responsibility
to give the patient the right kind and amount of information so

e p——— —
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that the patient can decide whether to undergo the proposed trea
ment or procedure. The kind and amount of information that mt
be given was originally defined by the courts, but most states hay
subsequently enacted legislation that attempts to define the facts
that must be disclosed.? Because of the almost limitless number ¢
diseases, procedures, treatments and patients, no definitive listing
of elements of disclosure is possible. Several common elements ca
however, be found in the laws and opinions.

Hodge v. Lafayette On:g_ Hospital, 399 So. ml 744 (La. 1981); LaCaze v. Colli
434 S0.2d 1039 (La. 1983). See generally, Miller, L.S., Informed Consent, 244:1!
Journal of the American Medical Association, 2100 et seq. (Nov. 7, 1980);
Leonard v. New Orleans Orthopedic Clinic, 485 So.2d 1018 (1986); Hondrouus
Schumacher, 531 So.2d 450 (1988); Seals v. Pittman, 499 So.2d 114 (1986); Staff
v. LSU, 448 S0.2d 852 (1984); Jones v. Levy, 520 So.2d 457 (1988).

2 105 N.E.2d 92, 93 (N.Y. 1914); Keogan v. Holy Family Hospital, 622 P2d 1246
(1980); Harbeson v. Parke-Davis, Inc, 656 P2d 483 (1983); Alexander v. Gonse
711 P2d 347 (Wash. App. 1985); Pratt v. U, of Minn. Affiliated Hospitals, (AMi.
1987).

3 Sce Alaska Stat. §09.55.556; Del. Code Ann. tit. 18, §6852 (Supp.); ldaho Cod
§39-4304; lowa Code Ann. §147.137 (1983 Supp.); Ky. Rev. Stat. §304.20-320
(Supp.); Ohio Rev. Code §2317.54 (Page); Me. Rev. Stat. tit. 24 §2905 (Supp.);
N.Y.Pub. Health Law §2805-d (McKinney); Pa. Stat. Ann, tit. 40, §1301.103 (P
don) (Insurance Code); Utah Stat. Ann, §78-14-5; V1. Stat. Ann., tit. 12, §190%
(Supp.); Wash. Rev. Code Ann. §7.70.050 (Supp.); See also Nev. Rev. Stat.
§41A.110 (consent).

~

~ Disclosure of Information for Informed Consent

There are several kinds of information that need to be disclosed

(a) The Diagnosis. Because informed consent involves the patien
right to decide, the disclosure of diagnosis should be as candid :
possible.

(b) The Procedure or Treatment. The procedure or treatinent
should describe what will happen and whether the procedure is «
agnostic or therapeutic.?

(¢) Risks and Consequences. The risks and consequences involve
in the procedure or treatment should be listed. A risk, it should
noted, is something that might occur, while a consequence is soi
thing that is expected to occur. Although this area has spawned
many actions related to informed consent, it would be impractic
to require a physician to disclose all possible risks.?

In one case, for example,* a patient brought a malpractice actio
against a phyvsician and a nurse who were treating her because ¢
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Physician-Patient Relationship

A physician is not required to accept every patient who requests
treatment! Courts have also been reluctant to require physicians to
undertake treatment of every patient who presents himself to the
physician:?

The Supreme Court of Indiana noted that the legislative act
regulating the practice of medicine provides for the Board of Ex-
aminers, standards of qualifications, examinations, licensure to
qualified physicians,and penalties for practicing without a license.
“The act is a preventive, not a compulsive, measure. In obtaining
the state’s license (permission) to practice medicine, the state does
not require, and the licensee does not engage, that he will practice
at all, or on other terms that he may choose to accept.”

Even if no other physician is available, the physician may refuse to
accept a patient.’ The mere rendering of first aid services in an
emergency does not give rise to the relationship but the physician
nevertheless is required to use due skill and care in administering
emergency treatment.* The physician may, by special agreement
with the patient, limit his engagement to treat the patient to one
particular treatment or procedure or to administering treatment at
a particular time or place.’

Once the patient has requested treatment and the physician has as-
sented, the physician-patient relationship is established and certain
obligations are imposed on the physician.® If no relationship exists
or the relationship is terminated, these duties will not be imposed.
Therefore, the physician should understand the nature of the
physician-patient relationship and how it is created and ended.

1 Opinion 9.05, Free Choice, Current Opinions of the Judicial Council of the
American Medical Association, 1984,

2 Oliver v. Brock, 342 So 2d | (Alabama, 1976); Buttersworth v. Swint, /86 SE
770 (Georgia, 1936); Childers v. Frye, 158 SE 744 (North Carolina, 1931); Os-
borne v. Frazor, 425 S.W. 2d 768 (Tennessee, 1968); Ricks v. Budge, 64 P. 2d
208 (Utah, 1937); Lyons v. Grether, 239 S.E. 2d 103 (Virginia, 1977); Miller v.
Dumon, 64 P 804 (Washington, 1901).

3 This discussion does not include emergency medical care (ethical and sometime:
legal requirements) or hospital emergency room situations. Some pre-existing
contractual arrangements, such as an agreement with a HMO, may obligate the
physician to accept a patient.

4 Birmingham, Baptist Hospital v. Crews, 229 Ala. 398, 157 So. 224 (1934);
McNamara v. Emmons, 97 P.2d 503 (1939); Dabney v. Briggs, 219 Ala. 127, L.
Sc CTR192C Ygson v T gish, 1Tty 377 .W« NI ..m (191" ..u::_...
v, ratifto, 29/ 5.0, 512 11ex? 1927). i
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Briggs, 219 Ala. 127, 121 So. 394 (1929); Nelson v. Farrish, 143 Minn. 368, 173
N.W. 175 (1919); Urrutia v. Patino, 297 S.W. 512 (Tex. 1927).

6 Podvin v. Eickhorst, 128 N.W.2d 523 (1964); Nelson v, Farrish, /43 Minn. 368,
173 N.W. 715 (1919); Lawson v. Conaway, 37 W. Va. 159, 16 S.E. 564 (1892);
Oliver V. Brock, 342 So. 2d 1 (Alabama, 1976); Keene v. Wiggins, 138 Cal,
Rptr. 3 (California, 1977); Buttersworth v. Swint, 185 S.E. 770 (Georgia, 1936);
Andrews v, Davis, /148 A. 684 (Maine, 1930); Betesh v, United States, 400 F.
Supp. 238 (Maryland, 1974); Peterson v. Phelps, 143 N.W. 793 (Minnesota,
1913); Young v. Crescente, 39 A.2d 449 (New Jersey, 1944); Davis v. Tirrell, 443
N.Y.S5.2d 136 (New York, 1981); Childers v. Frye, 158 S.E. 744 (North Carolina,
1931); Osborne v. Frazor, 425 S.W.2d 768 (Tennessee, 1968); Lyons v. Grether,
239 S.E.2d 103 (Virginia, 1977); Miller v. Dumon, 64 P 804 (Washington, 1901);
Nicholson v. Curtis, 452 N.E.2d 883 (lilinois, 1983); Sullenger v. Setco North-

- west Inc., 702 P.2d 1139 (Oregon, 1985).

lem. If the physician decides not to see the patient, he or she
should notifly the patient in writing by registered letter, with a re-
turn receipt requested, to seck other medical assistance and offer
to help in finding such assistance.?

1 Lyons v. Grether, 218 Va. 630, 329 S.E.2d 103 (1977).
2 Davis v. Hagman, 439 N.E.2d 660 (1982).

3 E.A. Bianco, Legal Physician-Patient Relationship, legal aspects of medical
practice, American College of Legal Medicine, Volume 11 No. 5, May 1983.

1.3

1.2

Nature of the mm_m:o:.m__a

It is clear that the physician-patient relationship is a consensual
one, a contract. This contract, however, is usually not a written
document setting forth the terms, rights, and responsibilities of the
parties. Rather, the contract is implied; the patient requests medi-
cal care and the physician agrees to provide it. The contract thus
created is one based on a fiduciary, not a financial, relationship.

The Supreme Court of Virginia, for example, has held that in ac-
cepting an appointment to treat a particular patient, the physician
had an implied agreement to provide a specific medical service at a
specific date and time. Consequently, the relationship could be char-
acterized as a consensual one between the physician and patient
and gave rise to a duty to perform the services contemplated.!

In another instance, a patient called to indicate that he would be
late for his second appointment with the physician. The doctor in-
dicated that he would not treat the patient and did not refer him
to another physician. The court of appeals concluded that the
relationship between the patient and the physician was sufficient
to impose a duty upon the doctor to conform to the usual stan-
dard of care in such a case. The court found that to guard against
injury, the physician should have advised the patient of his
condition and told him to consult another physician without
delay.?

These rulings suggest that a duty of care exists, whether it arises
from a formal physician-patient relationship or occurs simply as a
result of the acceptance by a physician, or his or her office staff,
of an appointment to see a patient with a specific medical prob-

Creation of the Relationship

The physician-patient relationship is created when a physician re-
sponds to an express or implied request for treatment from a pa-
tient or the patient’s guardian.' One issue that arises is whether the
relationship may be created even if the doctor never actually sees
the patient. Courts have divided over this issue.

In one instance,? the court held that no contract was created when
a physician spoke to a nurse over the telephone and advised her to
have a patient call the latter’s regular doctor. In another case,? the
court held that a physician on call in an emergency room was obli-
gated by medical staff rules to provide emergency treatment to any
emergency patient.* A useful rule of thumb is that if the patient is justifi-
ably relying on the physician’s advice, a relationship is assumed.’

In another instance, it was ruled that a physician-patient relation-
ship did not occur when a woman telephoned a physician who had
treated her previously for an unrelated condition. The physician
listened to the woman’s recital of symptoms, told her to see him
the next morning, and recommended that that she continue the im-
mediate course of treatment prescribed by another physician.6

In another case, no physician-patient relationship was found to ex-
ist between the recipient of a donated kidney and the doctor of the
donor because the donor’s doctor was never the recipient’s doctor.

That doctor did not have a duty to that patient. The donor’s phy-

sician owed a duty to the donor and the recipient’s physician owed
a duty of care to the recipient patient.?



1 Stowers v. Ardmore Acres Hospital, 172 N.W.2d 497 (Mich. 1969); Greenwald v. 21
Grayson, /89 So.2d 204 (Fla. 1966); State of North Carolina v. Hollingsworth, /39 )
S.E.2d 235 (N.C. 1964).

2 Childs v. Weis, 440 S.W.2d 104 (Tex. 1969).

3 Hiser v. Randolph, 67 P.2d 774 (Ariz.) reh. den. (1980).

4 1d. at 778.

5 Katsetos v. Nolan, 368 A.2d {72 (Conn. 1976); Johnson v. Vaughan, 370 S.W.2d
591 (Ky. 1955). See also cases where a relationship was established: Duprey v.
Shane, 249 P.2d 8 (California, 1952); Stafford v. Shultz, 270 P.2d ! (California,
1954); Rule v. Cheeseman, 317 P.2d 472 (Kansas, 1957); Barrios v. Sara Mayo
Hospital, 264 So.2d 792 (Louisiana, 1972); Peterson v. Phelps, 143 N. 1Y, 793
(Minnesota, 1913); Frazor v. Osborne, 414 S.W.2d 118 (Tennessee, 1966); 1.yons
v. Grether, 239 S.E.2d 103 (Virginia, 1977). Relationship not established: Green-
wald v. Grayson, 189 So.2d 204 (Florida, 1966); Sendjar v. Gonzales, 520
S.W.2d 478 (Texas, 1975); Thomas v, Kenton, 425 So.2d 396 (Louisiana, 1982).

6 Clanton v, Von Haam, 340 S.E.2d 627 (Georgia, 1986).

7 Moore, et al v. Shah-New York, 458 NYS 2d, 33, 90 AD 3rd Depart., (Decem-
ber 30, 1982).

1.4

Continuing the Relationship

Once a physician-patient relationship is created, a doctor is under
an obligation to provide services as long as the patient requires
them or until the relationship is properly terminated.' The patient’s
failure to pay a bill does not end the relationship because the con-
tract that exists is based on a fiduciary, not a financial, responsi-
bility.2 _,

A physician may limit the scope of the relationship to a designated
geographic area or medical specialty. In one such case, a woman
had a cut treated by a physician’s associate. The next day she left

Physician Discharge Or Terminating The Relationship

A physician-patient relationship may be terminated by the patient,
the doctor, or mutually. Once the relationship has ended, the phy-
sician is under no obligation to follow the patient’s progress.! At
least one court has held, however, that a duty continued after the
relationship ended.

In that case,? the court imposed a responsibility on the doctor to
inform the patient of the newly discovered hazards of an IUD.
The physician nonctheless stated that he only saw the patient when
he inserted the 1UD. The court stated that the duty “... would
arise by virtue of the confidential relationship between doctor and
patient. It is ... a malpractice action from the imposed continuing
status of physician-patient when the danger arose from that rela-
tionship.?

] Fleishman v. Richardron-Merrell, Inc., 266 A.2d 843 (N.J. 1969).

2 Tressmer v. Barke, 86 Cal. App. 3d 656, 150 Cal. Rptr. 389 Cal. 2d Div. (1978,
see also, Lee v. Dewbre, 362 S.W.2d 900 (Lexis 1962); Johnson v. Vaughan, 37
S.W.2d 809 (Ky. 1955); Carroll v. Griffin, 10] S.E.2d 764 (Ga. App. 1958);
Vann v. Horden, 47 S.E.2d 314 (Va. 1948); Bolles v. Kenton, 263 P.2d 26 (Colc
1928).

3 1d. at 394; Tressmer v. Barke, I50 Cal. Rptr. 384 {2nd Div. 1978) (summary
Jjudgment review); Lee v. Dewbre, 362 S.W.2d 900 (Lexis 1962); Johnson v. Va
ghan, 370 5.W.2d 809 (Ky. 1955); Carroll v. Griffin, 101 S.E.2d 764 (Ga. App.
1958); Vann v. Horden, 47 S.E.2d 314 (Va. 1948); Bolles v. Kenton, 263 P.2d 2
(Colo. 1928).

for vacation 20 miles away. While there, she decided that she 2.2
needed additional treatment and asked the physician to come and

treat her. Instead, the doctor gave her the name of a local physi-

cian, This action was upheld as proper.3

1 Johnson v. Vaughan, 370 S.W.2d 591 (Kentucky, 1963); h.o:n_._:.:. .<. Q:W_M,_,,ma_‘...
sen, 431 P.2d 997 (Washington, 1967).

2 Ricks v. Budge, 64 P.2d 208 (Utah 1937).
3 McNamara v. Emmons, 97 P.2d 503 (Cal. 1940).

Termination by the Physician

A physician cannot withdraw from a case or discontinue practicin
and thereby avoid liability by not seeing a patient without notify-
ing the person of the withdrawal.' When a physician wishes to
withdraw from a case, he or she must give the patient reasonable
notice so that the person may secure other medical attention if th
is desired.?

One way to determine what is a reasonable amount of time is to
consult other physicians in the area. Factors to be considered in-
clude the condition of the patient, the size of the community, an
the availability of other doctors.? The final decision must be mad
by the physician on the facts of each case. If proper notice is not
mm.ﬁ_: %sn_ tire _,P:o_.: odrefo. . Xfers E..ummnm. _ddoc . hay

1 1 v « ot Lk



5:2 of Withdrawal from a Case

To minimize liability exposure and to facilitate termination of a Form 1a
physician-patient relationship, when a physician intends to with-

draw from a case, the patient should be clearly notified. The phy-

sician should send a letter preferably certified, to the patient ex-

plaining the situation. A copy should be kept in the doctor’s files.

The accompanying examples may be useful.

I Carol v. Griffin, 96 Ga App 826, 10! SE 2d 764 (1958); Vans v. Horden, Em _\a
555, 47 SE 2d 314 (1968); Boeles v. Kinton, 83 Colo. 147, 263 P. 26 (1928).

2 Katsetos v. Nolan, 368 A.2d 172 (Conn. 1972); Collins'v. Mecker, 424 P.2d 488
(Kan. 1967); Norton v. Hamilton, 89 S.E.2d 809 (Ga. App. 1955); Sibert v, i
Boger, 260 S.W.2d 569 (Mo. 1953); McGulpin v. Bessmer, 43 N.W.2d 21 (lowa :
1950); Groce v. Myers, 29 S.E.2d 553 (N.C. 1944); Gray v. Davidson, 130 P.2d
341 (Wash. 1942); Baird v. National Health Foundation, 144 S.W.2d 850 Me.
App. 1940); Ricks v. Budge, 64 P.2d 208 (Utah 1937); Fortner v. Koch. 26/
N.W. 762 (Mich. 1935).

3 Brandt v. Grubin, 329 A.2d4 82, 88 xZ.\ 1974). See Sendjar v. Gonzales, 520
S.W.2d 478 (Tex. 1975) (coverage was adequate so no abandomment); Medvecy.
v. Choi, 569 F.2d 122/ (3d Cir. 1977). In Sibert v. Boger, 260 S.1V.2d 569 (Mo.
1953), it was held that the physician did not abandon the case when the physi-
cian directed the patient 1o go to somebody else*because she was consulting an- Form 1b
other physician at the time and the city was sufficiently large that medical ser-
vices could have been obtained any day. See also Urrutia v. Patino, 297 S.1¥". 52

, (Tex. 1927).

I find it necessary to 532: <o: :;: ~ am i:ranmi_:m from ?;rnn
professional attendance upon you because you have vna_.zom in’
refusing to follow my medical advicé and :Q:EQ: Since your con
dition requires medical attention, I suggest that your. Ewna yourself.
under the care of another u:va_os: ‘without delay. If you desire, 1
shall be available to attend you for a reasonable nan after you re-
ceive this letter, but in no event for more than __. = %ﬁ.,

This should give you ample time to select a physician of your oro_om
from the many competent practitiohers in this city. With your 1
authorization, I will make available to this physician your case hiss -/
tory and information regarding :5 diagnosis and :ow::nsn you :m«.o
received from me.

N

<n3,n wn:_w yours,

, M.D.m




Letter for Physicians

Discontinuing Practice

Y - Date:

_ (my retirement, reasons of health,

~ f: ‘not ca able to m:ga you Eo?.mm_o:m__w after that ama.

- (local) Medical

<9:m very truly,

Form 2
Because 6f
o:...v ~ am discontinuing the practice of ‘medicine on
-1 mcmmo& :z: you m:msmn 8 Emno wo:..%:. under the care of an-
other physician. If you are not acquainted with another physician, I
suggest :;: you contact :ﬁ
monQ
N | shall Bmxo my records of your case m<m__mc_o to the physician you
%ﬂm:»ﬁ. Since the records of your case are confidential, I shall re-
nc_nm your written authorization to do so. For this reason, I am in-
n_:n__um at the end of this letter an authorization form. Please com-
plete the form and return it to me.
.J am sorry that I cannot continue as your physician. I extend to you
B< cmmp wishes for your future health and happiness.
Authorization to Transfer Records
Form 3

RN Date:
Tor M.D.
~ rnqog wE:o:No you to transfer or make available to
M.D., _ (address) all the
records and reports relating to my case. j
Signed

Acknowledgement of Emergency

Treatment

Form 4

nished to (name of patient) by Dr. :
limited solely to emergency treatment..I :.aana”msa that it will be
:mnommmé to select m:o:gn_. nrﬁ_o_»s,msa.amxo _533_»8 u:.msmo

of treatment.

Witness, PR m_msnm v

, e "_-(patient or person
- authorized to
: ,” - nosmo-: for uu:ass

*If the physician has agreed to Eos%,o:E maﬁmn:Q :2:3»2 the nxnnc-
tion of this form before or immediately after treatment would cn 'valuable as -
evidence against any later claim that the vam_gn: wc»:no:aa :5 uw:o.: 3. :
failing to continue treatment. Lt :

23

Termination by the Patient

A patient may unilaterally terminate a physician-patient relation-
ship at any time. Since the patient’s withdrawal is often unan-
nounced or unexpressed a dispute may arise as to whether the ph
sician had a continuing responsibility to attend the patient. If no
further medical services are necessary for the particular injury or
illness the physician was employed to treat, the relationship usual
ceases without any formalities.

If a physician is discharged by a patient in need of further medic
attention, or if the patient leaves the hospital against the physi-
cian’s advice, the doctor should be in a position to establish that
no abandonment occurred.’

There are several methods of protecting the physician from an
abandonment lawsuit. These include obtaining a signed statement
of the facts by the patient, or sending a letter to the person eithe
confirming the discharge or the fact that the patient left against



Letter to Confirm Discharge by Patient

medical advice. Again, certified mail is Enmﬁmc_m and a copy . _ B
should be retained in the physician’s files. The accompanying ex-
amples may be useful.

1 Pearson v. Norman, 106 P.2d 361 (Colo. 1940); Muckleroy v. McHenry, 16 P.2d o L " P R R
123 (Okla. 1932); Duke Sanitariom v, Hearn, 13 P.2d 183 (Okla. 1932). : ;Uomn . . : . L : -
v,::m i.: 83.5: our ”n_nvxona no=<ﬂmmco= 8%& mszsm sr_nr you :
“discharged me from attending you as your v_&a_n_wa in your u_.nmni
illness. In my opinion, your condition requires 8::::& medical -
treatment by a physician. If you have not already obtairied the mn_..
vices of another physician, 1 suggest that you do so without delay.’
“You may be assured that, upon your authorization, I will furnish -
Form 5 " that ph )
at physician with information regarding :5 a_mmsom_m u:a :2;
32: that <oc have received _,33 me . : S

Letter Suggesting Follow-Up

. Very truly ,vd:w.mr )

Letter to Patient Who

Fails to Follow Advice

tU Sincerely,

M.D. Form 7

Date:

Dear . . L

‘

At the time you brought your (daughter/son), to me for examination
this afternoon, I informed you that I was unable to determine with- -
out X-ray pictures whether a fracture existed in (his/her) injured
(right/left) arm. 1 strongly urge you to permit me or some other
physician of your choice to make this X-ray nxmBSm:os i:ro_:
further delay.

Your refusal to permit a proper X-ray examination to be made of
(his/her) arm may result in scrious consequences if a fracture exists.

Very truly yours,




Statement of Patient Leaving*

Hospital Against Advice

Form 8

R . o Date:
" This is to certify that 1 am leaving__ | Hospital at my
- own insistence and against the advice of the hospital authorities and
. my. attending physician. 1 have been informed by them of the
%Smn; of my leaving at this time. I release the hospital, its em-

., ployees and officers, and my attending physician from all liability for

. any adverse results caused by my premature departure.

Signed

1 ummqnn. to hold harmless the Hospital, its employees

. and officers, and the attending physician from all liability, with

-+ reference to the discharge of the patient named above.

(Husband, wife, parent, etc.)

eSSnmm

‘ * j.m vu:mi 3»« ‘not co 332_ to sign this Quo of statement and
-*’cannot be restrained. If the patient refuses to sign the form, it
~’should be filled out, witnessed by hospital personnel, and the state-
. ment “Signature Refused” included on the form.

Letter to Patient Who Fails

to Keep Appointment

Form 9

‘ Date: i
Dear : . S
On , 19 you failed to keep your appointment at .|
my office. In my opinion, your condition requires continued medical .
treatment. If you so desire, you may telephone me for another ap- "~
pointment, but if you prefer to have another physician attend you, I -
suggest that you arrange to do so without delay. You may be assured
that, upon your authorization, I will make available my x:oimmmn
of your case to the physician of your choice. SRR

I trust that you will understand that my purpose in i:::w ::m _m:n..
is out of concern for your health m:a well-being. .

*

Very ::G u.o:a.

Z.c._;

‘Patient Abandonment

Abandonment generally means unilateral severance of the profes-
sional relationship between a doctor and a patient without reason-
able notice at a time when there is still a need for continuing med
ical attention.' Actionable abandonment, however, occurs only in
the absence of reasonable notice or of failure to provide an ade-
quate medical attendant.? When there is evidence that adequate
medical care was available within a reasonable time after the phys
cian left the case, or that no damage resulted from the abandon-
ment, there is no cause for action.?

hqa v, Cm:?? 362 S.10.2d cee :3:4 EQN\. QSE cases R.H.QN\:NSN 2:: a
physician has a duty not to abandon the case: Carroll v, Griffin, 10! S.E.2d 76
(Georgia, 1958); Kenney v, Piedmont Hospital, 222 S.E.2d 162 (Georgia, 1975);
Magana v. Elie, 439 N.E.2d 1319 (lllinois, 1982); Capps v. Valk, 369 P.2d 238
(Kansas); O'Neill v. Montefiore Hospital, 202 N.Y.5.2d 436 (New York, 1960);
Murray v, U.S., 329 F.2d 270 (Virginia, 1964); Coughlin v. Christoffersen, 43/
P.2d 997 (Washingron, 1976).

2 1d.

3 Carroll v. Griffin, 101 S.E.2d 764 (Georgia, 1958).

~




Consent to Treatment

A physician who administers treatment or performs an operation
without a patient’s express or implied consent may incur liability
for damages. This general rule includes an operation that is differ-
ent than the one for which consent was given!

The patient decides whether to undergo the procedure or treatment
the doctor recommends. Expressed or implied consent must, there-
fore, be given before the physician may proceed.? A competent adult
patient who has been informed of the treatment proposed and who
knows that it can be refused or accepted, gives jmplied consent to
the treatment if he or she then cooperates with the physician.?

This implied consent is the type of consent :£S=< obtained in rou-
tine office practice.*

Implied consent to an operation always involves the possibility of a
misunderstanding about the purpose and scope of the undertaking.
If a controversy does arise, proof is sometimes difficult to obtain.’
Implied consent often occurs in emergency medical situations. If a
person is, for example, injured or unconscious, and if his injuries
require prompt attention, a physician is justified in undertaking
treatment to preserve the patient’s life or limb without express
consent.$

Oral consent to a procedure is usually supplemented by implied
consent. This would occur, if for example a patient orally con-
sented to a procedure and then cooperated with the physician in its
performance. Like implied consent, oral consent is open 8 misun-
derstanding and may be difficult to prove.

Written consent to treatment is not required by law, and no partic-
ular form is necessary to give a valid consent.” If a form is used,
however, it should state the nature of the treatment or procedure
authorized, and it should be signed by the person legally qualified
to give consent. A surgical authorization, for example, should state
who is responsible for administering the anesthetic® and the
postoperative care? if these services are to be provided by a physi-
cian other than the operating surgeon. The place and date of the
document’s execution and the signature of a witness'® should be in-
cluded to facilitate proof.

The more vague and indefinite the terms of a consent are, the more
specifically the agreement will usually be construed by a Court!!
Even if the plaintiff read the form and understood its contents,
that act is not considered blanket authority to proceed with treat-
ment other than that which the patient anticipated!2

ieneral or “blanket” consent forms purportedly giving a physician
unlimited authority and discretion, without specifying the particu-
lar treatment or procedure contemplated, are not recommended!3
The use of such blanket consent forms has given rise to medical

liability claims for the performance of operations different from

those orally contemplated. Some courts have construed blanket
consent forms to permit only those procedures for which oral con-
sent existed!* Others have held that a signed consent form consti-
tutes only limited evidence of valid consent.

A question eften ariscs as to whether a general consent form
signed on admission to a hospital will cover all subsequent treat-
ments and procedures. This reliance is not recommended. The gen-
cral form will allow hospital personnel to provide routine treatment
to a patient, but for additional procedures or treatments, a more
specific form should be used. This recommendation applies to sur-
gical procedures that involve anesthesia. The administration of
anesthesia should be mentioned in the surgical consent form, but a
separate form for the anesthesiologist would also be appropriate.

Some states have enacted laws that provide the terms under which -
a written consent will be presumed valid. Georgia law, for example,
states that: “[A] consent to surgical or medical treatment which dis-
closes in general terms the treatment or course of treatment in con-
nection with which it is given and which is duly evidenced in writ-
ing and signed by the patient or other person or persons

authorized to consent. . .shall be conclusively presumed to be a
valid consent in the mcﬁn:no of fraudulent misrepresentations o_,
material facts in obtaining the same.”!s

Furthermore, some states have recently enacted laws that establish
additional consent requirements for mastectomics. The Minnesota
Statute, for example, states that “every patient or resident suffering
from any form of breast cancer shall be fully informed, prior to or
at the time of admission and during her stay, of all alternative ef-
fective methods of treatment . . .and the risks associated with each
of those methods.”'¢ These type of laws are intended to prevent
“one-step” procedures, that is, after arderine a hiopsy and discover-



ing a malignancy, performing a mastectomy!’
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Cross v. Trapp, 294 S.E.2d 446 (W.Va. 1982), Adams v. EL-Bash, 338 S.E.2d 381

(W.Va. 1985), Largey v. Rothman, 540 A.2d 504 (N.J. 1988).

Perna v. Pirozzi. 442 A.2d 1016 (1982); See 61 AMJUR. 2d Physicians, Surgeons,
etc. §158 (1972), leading case absent valid written consent “Risk Case’.

See, i.e., LaCaze v. Collier, 434 So. 2d 1039 (La. 1983). Also see Hundroulis v,
Schumacher 53/ S. 2d 450 (La. 1988); 1.eonard v. New Orleans East Orthoclinic
485 So.2d 1008 (La App. 4 Cir. 1986) Precourt v. Fredenck 487 N.W, 2d 1144
(Mass. 1985) **Seals v. Pittman 499 S.2d 114 (La. App. Cir. 1986).

Seals v. Pittman, 499 So.2d. 114 (La. App. I Cir. ]1986).

Haywood v. Allen, 406 S.W.2d 721 (Kv. 1966).

Mohr, v. Williams, 95 Minn. 261, 104 NW. 12 (1905).

But see footnotes 10 and 11 for presumptions of validity involving consent and
Jootnotes Chapter 5 for informed consent.

A surgeon usually is not responsible for the negligence of an anesthetist who is
not preforming those duties under the surgeons direction. Woodson v. Huey, 216
P2d 199 (Okla. 1953); Wiley v. Wharton, 4] N.W.2d 255 (Ohio 1941). Sce gener-
ally, Surgeons and Anesthesiologists, Vicarious Liability and the Continued
Trend Toward Specialization and Decentralization in the Operating Room, 9
Ohio Northern Univ. Law. Rev. 437 (1982). Also see, 90. A.L.R. 3d 788, Mal-
practice in connection with Anesthelist. .

See Saunders v. Lischkoff, 188 So. 815 (Fla. 1939); Gross v. Partlow, 68 P2d
1034 (Wash. 1937); Reed v. Laughlin, 58 S.1¥. 2d 440 (Mo. 1933); Hopkins v.
Heller, 210 P975 (Cal. App. 1922). Bateman v. Rosenberg, 525 S.W. 2d 753, 756
(Mo. 1975).

In Wheeler v. Barker, 298 P2d 68 (Cal. 1949) and Stone v. Goodman, 27/ N.Y.S.
500 (1943), the plaintiff alleged that he signed the consent form while under se-
dation and that the consent was, therefore, invalid. A witness to the signing tes-
tified to the contrary.

The Court in Valdez v. Perey, 96 P 2d 142 (Cal. App. 1939), said with respect to
a broad, general consent: “"However, we do not understand such agreement to
constitute a consent to perform operations other than the one for which the
operating surgeons were engaged by plaimtiff to perform unless necessity there-
fore arose during the authorized operation as hereinbefore mentioned.” See also
Moore v. Webb, 345 S.1V.2d 239 (Mo. 1961).

Moore v. Webb, 345 S.W.2d at 243 (Mo. 1961).

Rogers v. Lumbermens Mutual Casualty Co,, 119 So.2d 649 (La. 1960). In this
case the patient signed a vague consent form. The court stated: “We think this
so-called authorization is so ambiguous as to be almost completelv worthless,
and, certainly, since it fails to designate the nature of the operation authorized,
and for which consent was given, it can have no weight under the factual cir-
cumstances of the instant case--- Also see Karl J. Pizzalotto, M.D., Ltd. v. Wil-
son, 437 So.2d 859,.865; (La. 1983).

Pizzalotto v. Wilson, 437 So.2d at 865 (1983).

Ga. Code Ann. §31-9-6 (1981) See also Louisiana Revised Statutes §40:1299.40.
A signed consent form that meets the statutory requirements for disclosure™
——-shall be presumed 1o be valid and effective, in the absence of proof that ex-
ecution of the consent was induced by misrepresentation of material facts.” See
also, Florida Medical consent law, Fla. Stat. Ann. §766.103 (4)(a) (1978 Supp).
A consent which is evidenced in writing and meets the requirement---shall, if
validly signed by the patient or another authorized person, raise a rebutiable
presumption of a valid consent. Also see. lowa code Annot. §147.137 (1979-80
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Minn. Rev. Stars. §144.65]1 (Sube 9.)

17 Cal. Health & Safety Code §1704.5 (Supp. 1984) requires the physician to in-

Jorni the patient, through a stundardized written summary, of alternative effi-
cacious methods of medically viable treatment. Failure to do so constitutes un-
professional conduct. Cal. Bus. & Prof. Code §2257 (Supp. 1984).
Massachusetts low requires that every patient or resident of a facility shall have
complete information in non-medical language on all alternative treatment and
possible adverse consequences. Hawaii enacted legislation to establish standards
Sor physicians to follow in giving information to patients. Hawaii Rev. Stats.
§671-3. Louisiana has adopted a resolution to urge and request all physicians
to advise their patients, orally and in writing, of the alternatives to a radical
mastectomy prior to performing this procedure. H. Concurrent Resol. 125.



an injury that had resulted from anesthesia. The court ruled that
the doctor could not be expected to explain all the possible risks to
the patient, but only those that were serious. The court held that a
test must be applied to determine if a person in the patient’s posi-
tion could reasonably have expected to be informed of the risks as-
sociated with general anesthesia and also of the possibility of alter-
native treatment.’

In a similar case,® the court held that a physician’s failure to in-
form a patient before performing a biopsy to determine whether a
growth on her vertebra was malignant and perhaps incurable, was
not a misrepresentation that would vitiate the plaintiff’s consent to
the biopsy. The purpose of the biopsy, the court pointed out, was
to rule out an incurable malignancy and clear the way for treat-
ment of the woman’s back pain. The court further stated that a
reasonable patient would have consented to such a diagnostic bi-
opsy despite the slight chance of irreparable neurological injury.”

Risks that are very improbable or not serious can usually be omit-
ted from disclosure since they would not be material to a patient’s
decision whether to undergo the proposed treatment.?

In one such case,? a plaintiff entered a hospital for a diagnostic
outpatient angiogram as prescribed by his physician. The patient
signed a consent form and was taken for the angiogram but was
not informed of any serious risks. The patient died from an
anaphylactic reaction to the angiographic dye contrast material.
The plaintiff contended that failure to administer epinephrine in-
traveneously constituted negligence!® The court held that the test
for determining whether a particular peril must be divulged is its
relevance to the patient’s decision. All risks potentially affecting the
decision must be disclosed.

No uniform statistics indicate what degree of risk is too remote!!
One court has stated that whenever a procedure involves a known
risk of death or serious bodily harm, the physician must disclose
that information}? risks that are commonly known to the reason-
able patient do not require disclosure!?

(d) Outcome Probability. The possibility of successful trcatment or
of failure, should be discussed with a patient. In agreeing to pro-
vide treatment or perform an operation, the doctor does not, in the
absence of a special contract, guarantee particular results or a
cure!? The physician warrants only that he or she possesses the de-

gree of knowledge and skill ordinarily common to a member of the
medical profession in good standing in the community and has the
ability to use that knowledge and skill in treating the patient!s
When a physician agrees to perform a procedure, the agreement in-
cludes an implied warranty that the doctor has the skill required to
perform the procedure!¢

A physician may expressly agree to achieve a particular result or ef:
fect a cure. If the doctor enters into such a contract, however, and
fails to achieve the promised result or effect a cure, liability for
breach of contract may occur even though the highest professional
skill was employed?!?

(¢) Feasible Treatment Alternative. Feasible alternative treatments
should always be discussed with the patient. In one instance}® a pa
tient was advised to undergo a kidney biopsy, but the physician
failed to discuss the alternative of an open biopsy. The court statec
that it required that “... all viable alternatives be disclosed, even
though some involve more hazards than others.”

(N No Treatment Outcome. Finally, the physician should discuss
what could happen if nothing is done. In one such case, the patier
declined to have a pap test and subsequently developed cervical
cancer.2® The doctor was found liable for negligently failing to
warn her of the risks of failing to have to the diagnostic procedure

Razovsky, I.A. C e:wmr‘\tr.v w,ﬁg::mkﬁ. \_ \uﬁma:.ﬁ.,& Q:Qm. ::\tﬁl m.\eﬂ: & ﬁﬁ.i

Boston. Toronto p. 41-50 Generally.

Gates v, Jensen, 595 P2d 919 (Wash. 1979).

Smith v. Shannon, 666 P2d 351 (Wash. 1983); In Re Schouler, 723 P2d 1103

(Wash. 1986); Brown v. Dahl, 705 P2d 781 (1985).

Brown v. Dahl, 705 P2d 781 (Wash. App. 1985).

Id. at 788,

Leonard v. New Orleans Fast Orthopedic Clinie, 485 S0.2d 1008 (1986).

I et 1013,

& Sce Utah Code Ann. §78-14-5 (2)(a).

9 Jones v. € . 688 2 Supp. 446 (N.D. Ind. 1988).

I . 688 I Supp. 446 (N.D. Ind. 1988).a

Il See, e.g.. Stottlemire v. Cawood, 2/3 FESupp. 897 (D.D.C. 1963) (1/800,000 chan
of aplastic anemia); Yeates v. Harms, 393 P2d 982 (1964) (1.5% chance loss of
eve); Starnes v. Tavlor, 158 S..2d 339 (1968) (17250 to 1/500 chance of perfora
tion of the esophagus). Disclosure required: Bowers v. Talmage, 159 So.2d 888
(Fla. App. 1963) (3% chance of death, paralysis, or other injury); Scott v. Wil
son, 396 S.11.2d 532 (Tex. Civ. App, 1965) affd 412 S3.2d 299 (Tex. 1966) (19
chance of hearing loss).

12 Cobbs v, Grant, 104 Cal. Rptr. 505, 515 (1972).

13 See generally, lones v. Griffith, 688 F- Supp, 446, (1988); Petty v. US,, 740 F.2
1428 (1984,
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14 Dazet v. Bass, 254 So.2d 183 (Miss. 1971); Custodio v, Bauer, 59 Cal. Rptr. Y Lo
463 (1967); Bishop v. Byrne, 265 F. Supp. 450 (W. Va. 1967); Lane v. Colen, 8.3 Standards for Disclosure
201 So.2d 804 (Fla. 1967); Bria v. St. Joseph’s Hospital, 220 A.2d 29 (Conn. . . . . .
1966); Hawkins v. McCain, 79 S.E.2d 493 (S5.C. 1954); Waynick v. Reardon, 72 In addition to certain kinds of information, the physician has a re-

S.E.2d 4 (N.C. 1952); Vann v. Harden, 47 S.E.2d 314 (Va. 1948); Piper v, Hal- ey . . . . )
ford, 25 S0.2d 264 (Ala. 1946); Feitz. v. Horsfall, 163 P.2d 148 (Wash. 1945); sponsibility to give the patient the appropriate amount of informa

Wall v. Brim, /38 F.2d 478 (C.C.A. 5 1943); Lake v. Baccus, 2. S.E.2d 121 tion. Two jurisdictional approaches exist.

(Ga. 1939); Keating v. Perkins, 293 N.Y.S. 197 (1937). Sce N.Y. Pub. Health

Law §2805-d(4)(a) (McKinnev); Utah Code Ann. §78-15-4(2)(h); Vi Stat. Ann. (a) The first is the traditional or the professional standard ap-

tit. 12, §1909(c)(1). ] proach. Most courts have held that in a fawsuit based on lack of
13 M&wm:\,%%uh. Karlin, 225 So.2d 288 (La. 1969); Benson v. Mays, 227 A.2d 220 informed consent, the patient must establish by expert medical tes-
16 Wolfe v. Virusky, 306 I. Supp. 519 (Ga. 1969). timony that the physician failed to disclose a risk which the reason-
17 Guilmet v. Campbell, /88 N.W.2d 601 (Mich. 1971); Brooks v. Robinson, 763 able medical practitioner would have disclosed in similar circum-

Nwm_u& .ﬂaﬂ%_m wmw«w.mwmﬁ ﬂww_% FM_MN_MM%L wa ﬂ_.__w\a%mﬁww ﬁ. NWW\.HN.S stances! Expert medical testimony is required because the necessary

(N.Y. 1955); Colvin v. Smith, 92 N.Y.S.2d 794 (1949); Hawkins v. McGee, /46 extent of disclosure is not common knowledge or within the experi

A. 641 (N.I1. 1929); Brooks v. Herd, 257 238 (WWash. 1927). ence of laymen.2 Without such testimony a jury would be unable
18 w_mmwﬁw_wnmﬂn:oﬁ:ﬁmmr__www_w_wwmw%\ew__hmy.«mu\.vm_,.wm.wwﬂw (Conn. 1983); sce to decide whether or not a physician breached a duty owed to a
19 1d. at 302. patient.? A few courts have held that, while a patient must produce
20 Truman v. Thomas, 611 P.2d 902 (Cal. 1980). expert medical testimony if the adequacy of the disclosure is at is-

sue, the patient need not produce any expert medical testimony if
the patient claims that no disclosure of any kind was made.

Refusal to Submit to Treatment

(b) Minority Approach. Some courts have departed from the gen-
eral rule and adopted the reasonable patient “patient need” or “maz
SR - - R terial risk” approach. Expert medical testimony is not necessary to

Form 24 establish the adequacy of the scope of disclosure made by the phy
||||||| ) sician in these jurisdictions. These courts have stated that the med
AM. cal profession is not permitted to determine its own responsibilitie:
Date Time__ P.M. to the public.’ The question is whether or not the physician dis-
I have been advised by Dr that it is necessary closed sufficient information to enable the patient to intelligently

for me to undergo the following treatment: : decide whether to consent to the treatment or procedure.® The nec
_ essary scope of disclosure is to be determined by applying the star

m_ dards of the reasonable layman, not the reasonable medical practi

{Describe operation or treatment) tioner.”

H . . - 8 . . .
The effect and nature of this treatment have been explained to me. In Cooper v. Roberts,® a woman was admitted to a hospital for a

Although my failure to follow the advice I have received may seri- ’ gastroscopic examination. Although she was not informed of any
ously imperil my life or health, I nevertheless refuse to submit to the of the risks of the procedure, she signed a “blanket consent form.
recommended treatment. I assume the risks and consequences in- Shortly after the examination was performed, it was discovered th
volved and release the above-named physician, the hospital and its her stomach had been punctured. The woman claimed that the ex
staff from any liability. .. . .

amination had been performed without her informed consent. Th
Witness, Signed medical evidence indicated that the incidence of such a puncture

- i was only 1 in 2500 or .0004%.

The trial judge instructed the jury that the physician’s duty to dis
close risks to the patient is not determined by what the members




the jury would disclose to the patient in similar circumstances. The
required scope of disclosure is determined by what the rcasonable
medical practitioner would do.

Reversing the judgment in favor of the physicians, the Pennsylvania
appellate court said that any medical expert would only testily as
to what the expert would do in similar circumstances or what the
expert thinks another physician should do. The court ruled that the
necessary scope of disclosure consists of thos2 facts, risks, and al-
ternatives which a reasonable layman in a similar situation would
deem significant in deciding whether or not to consent to a trcat-
ment or procedure.

If a proposed treatment or procedure is novel or unorthodox, the
physician has an additional duty of disclosure. The physician must
inform the patient that the treatment or procedure is novel or un-
orthodox and then must inform the patient of the possible risks.

In Fiorentino v. Wenger, a physician recommended a specific proce-
dure to correct a minor’s scoliotic condition. He did not inform the
boy’s parents that the procedure was not the generally accepted
medical treatment in the community for scoliosis. He also failed to
inform them that he was the only physician in this country utilizing
the procedure and that untoward results had occurred in five of the
thirty-five instances in which the procedure was performed. The
procedure was performed and resulted in an exsanguinating hemor-
rhage during which the boy died.” Affirming judgment for the par-
ents, a New York appellate court ruled that the physician had a
duty to disclose the fact that the procedure was novel and unortho-
dox and that there were risks incident to, or possible in its usc!®

! That the physician’s duty of disclosure is determined by a professional standard
is still the majority rule. Arizona, Arkansas, Colorado, Delaware, Florida, 11-
linois, lowa, Kentucky, Michigan, Mississippi, Missouri, Montana, New Jersey,
North Carolina, Tennessee, Texas, Virginia, and Wyoming and by federal courts
in Idaho and North Dakota, and some appellate courts in Louisiina.

2 Aiken v. Clary, 396 S.H.2d 668 (Mo. 1965).

1 Visingardi v. Tirone, /78 So.2d 135 (Fla. 1965).

4 Collins v. Meeker, 424 P2d 488 (Kan. 1947); Williams v. Nenehan, 379 N2d 292
(Kan. 1963); Natanson v. Kline, 354 P2d 670 (Kan. 1960). See also Woods v.
Burmlop, 377 P2d 520 (N.M. 1962).

5 Getchell v. Mansfield, 489 P2d 953 (Ore. 1971); Berkev v. Anderson, 82 Cal. Rptr.
67 (1969); Brown v. Dahl, 705 P2d 781 (1985); In Re Schouler, 723 P2d 1103
(ash. 1986).

6 At present the material risk approach has been adopted by courts in Californ
the District of Columbia, Louisiana, Maryland, Massachusetts, Minnesota, Ne
York, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Vermont,
Washington, und Wisconsin, although in two such states, New York and Ver.
mont, the professional standard approach has been reimposed by statute. By
statute in Utali. Utah Code Ann. §78-14-5.

7 tlunter v. Brown, 484 1.2d 1162 (Wash. 1971). Sce also Mason v. Ellsworth,
474 P.2d 909 (Wash. 1970); Jones v. Griffith, 688 F. Supp. 446 (N.D. Ind.
1988).

8 286 A.2d 647 (Pa. 1971).

9 Fiorentino v. Wenger, 19 N.Y.2d 407, 227 N.E.2d 296, 280 N.Y.S.2d 373
(1967).

10 See also Natanson v. Kline, 350 P.2d 1093 (Kan. 1960); Hunter v. Burroughs,
96 S.E. 360 (Va. 1918); Sce also, Karp v. Cooley, 493 F.2d 408 (1974); Lam-
bert v. Park, M.D., 597 /".2d 236 (1979).

Exceptions to Informed Consent

(a) Therapeutic Privilege. There are exceptions to the requirement
of informed consent. The doctrine of therapeutic privilege allows
the physician to withhold information from the patient in some si
uations. A court discussed this concept in Cantebury v. Spence:!

... when the risk-disclosure poses such a threat of detriment
to the patient as to become unfeasible or contraindicated
from a medical point of view. It is recognized that patients
occasionally become so ill or emotionally distraught on dis-
closure as to foreclose a rational decision, or complicate or
hinder the treatment, or perhaps even pose psychological
damage to the patient. Where that is so, the cases have gen-
erally held that the physician is armed with a privilege to
keep the information from the patient, and we think it is
clear that portents of that type may justify the physician in
action he deems medically warranted.

The critical inquiry is whether the physician responded to a
sound medical judgment that communication of the risk in-
formation would present a threat to the patient’s well-being.
The physician’s privilege to withhold information for ther-
apeutic reasons must be carefully circumscribed, however, for
otherwise it might devour the disclosure rule itself. The privi-
lege does not accept the paternalistic notion that the physi-
cian may remain silent simply because divulgence might
prompt the patient to forego therapy the physician feels the
patient really nceds.




Some states have codified the therapeutic privilege exception.? Since
this privilege is contrary to the assumptions underlying the in-
formed consent doctrine, its use should be circumscribed. A physi-
cian should explain, in the medical record, why the information
was withheld.

An lowa court held that a doctor could not withhold any informa-
tion from a patient contemplating a vasectomy for sociocconomic
reasons.? The court noted that the paticnt was a well and normal
person not requiring surgical intervention or therapy. The surgery
was not corrective, but designed to interfere with a normal bodily
function.® Similar reasons may apply to some cosmetic procedures.

(b) Patient Waiver. A second exception to an informed consent re-
quirement occurs when a patient knowingly waives the right to re-
ceive any information. While a waiver may be valid, its use is not

recommended. If a waiver is used, the physician should require the
patient to sign a form acknowledging the latter’s decision to refuse
information.

(c) Emergency Exception. The third exception to informed consent
occurs in the case of an emergency. Such a situation obviates the
need for any consent at all.¢

The law recognizes that in some circumstances a physician may per-
form a procedure different from the onc to which the patient con-
sented. These circumstances arise in emergencies and unanticipated
situations.” A physician can usually act without consent if an unan-
ticipated condition is found that requires immediate action. This is
also true in an emergency situation where the life of the patient is
endangered, and the doctor is unable to obtain the person’s
consent.®?

1 464 F.2d at 789.

2 Alaska Stat. §09.55.556(b)(4); Del. Code Ann. Stai. lit. 18, §6852(h)(3) (Supp.);
N.Y. Pub, Health Law §2805-d(4)(d) (McKinney); Pa. Stat. Ann. tit. 40, §1301.103
(Purdon) (Insurance Code); Utah Code Ann. §78-15-4(2)(d); Vi. Stat. Ann. tit.
12, §1909(d) (Supp.) (provide information to immediate family).

3 Cowman v. Hornaday, 329 N.W.2d 422 (lowa 1983).

Id. ar 427.

5 N.Y. PUb. Health Law §2805-d(4)(b} (McKinney);, Utah Code Ann.
§78-14-5(2)(c); V1. Stat. Ann. tit. 12, §1909(c)(2)(Supp.).

6 See Chapter 4, fns. Ky. Rev. Stat. §304.40-320 (Supp.); Nev. Rev. Star. §41.120;

N.Y. Pub. Health Law 2805-d(2)(a) (McKinney); Pa. Stat. Ann. tit. 40, §1301.103

(Purdon) (Insurance Code); V1. Stat. Ann. tit. 12, §1909(b); Wash. Rev. Stat.

Ann, §7.70.050(4) (Supp.).
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8 See generally, Liovd v. Kull, 329 F.2d 168 (7th Cir. 1964); Demers v. Gerety,
P.2d 645 (1973) remanded on other grounds 520 P.2d 869 (1974); Lipscomb v,
The Memorial Hospital, 733 1.2d 332 (4th Cir. 1984).

Extension of Treatment

As a general rule, the extension of a procedure beyond the scope
of the consent may expose a physician to liability for battery. The
strict common law rule is that the right of a surgeon to extend an
operation beyond the limits that the patient has authorized is con-
fined to emergencies requiring immediate action. Some courts have
departed from this common law rule. One approach allows a doc-
tor to extend an operation to deal with any abnormal condition
discovered during a procedure when an extension is advisable for
the welfare of the patient and follows accepted medical practice.

In an Ohio case, a patient’s lallopian tubes were removed during
an authoiized appendectomy.' The physician testified that “1 found
her tubes in bad shape ... I could have treated them, but the
chances were that she might have been in the hospital for two or
threc months, so | thought I'd better take them out.” The Ohio
Supreme Court reversed a directed verdict for the defendant doctor
and remanded the case for further proceedings on the question of
consent.?

In another case, a surgeon found some enlarged follicle cysts on a
patient’s ovaries.® Although there was no immediate emergency,
the surgeon punctured the cysts. The court noted that where an in-
ternal operation is required, both the surgeon and the patient
know that no definite diagnosis is possible until the incision has
been made. The court said, therefore, that in the absence of proof
to the contrary, a surgeon can extend an operation to correct any
abnormal or diseased condition in the area of the original incision
whenever proper surgical procedure requires such an extension.
Under this reasoning, the extension of an operation is not limited
to an emergency.

In one critical case,* the plaintiff was told by her family physician
that a lacerated uterus was responsible for her frequent miscarri-
ages. Subsequently, she told the defendant surgeon she wanted to
be “fixed up” so she could bear children. When the doctor oper-
ated on her, he found that her fallopian tubes were sealed and full
of pus. Her ovaries were also badly infected, and consequently
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could never bear children. The surgeon removed the diseased or-
gans, though immediate removal was not necessary to protect the
patient’s life or health. : ,

On appeal, the court interpreted the patient’s request to be “fixed

up” as authority to perform a diagnostic operation and such sur-

gery as might be nccessary to cure her ailment. Although the court
spoke of consent implied from the existence of an emergency, it ap-
pears that the paticnt had expressly consented to any surgery the
physician might find necessary, so long as it did not interfere with
her ability te * -+ children. According to the facts of the case, the
woman’s conaition before the operation already made it impossible
for her to bear children and this condition could not be corrected.

In another case,’ -an ophthalmologist was held liable for extending
a surgical procedure without the patient’s consent. The patient’s
condition was diagnosed as an infection of the meibomian glands
on the lower left eyelid. The patient consented to having the eyelid
opened and drained. The ophthalmologist administered a local
anes: -tic, excised some meibomian glands and dlso removed a
freckle from the eyelid. During the operation, the tarsus that sup-
ports the eyelid was cut, causing the lid to drop. The Michigan ap-
pellate court affirmed a $12,500 judgment in favor of the patient
and noted that no claim of negligence was made. The court held
that no emergency existed, and that the removal of the glands and
the freckle constituted an unwarranted assault and battery since the
patient was conscious, and his consent could have been requested.

In another instance,® a paticnt complained of a pain in her lower
abdomen which the surgeon diagnosed as a tubal pregnancy. The
doctor operated, but when he opened the patient’s abdomen, he
found instead that she had a double uterus, a normal pregnancy
but very acute appendicitis. The paticnt’s husband later testificd
that he was just outside the operating room and presumably could
have been consulted, but there was no evidence that the surgcon
knew it. The surgeon concluded that the acute appendicitis was re-
sponsible for the patient’s pain and removed her appendix. The
woman had an uneventful recovery and subsequently delivered a
normal child. The patient’s husband, however, refused to pay the
surgeon’s fee because the appendectomy was unauthorized. The
judgment for the surgeon was affirmed.

The court queried: “What was the surgeon to do? Should he have
left her on the operating table. her abdomen exposed, and gone in

search of her husband to obtain express authority to remove the
appendix? Should he have closed the incision on the inflamed ap-
pendix and subjected the patient, pregnant as she was, to a general
spread of the poison in her system, or to the alternative danger
and shock of a second independent operation to remove the appen-
dix? Or should he have done what his professional judgment dic-
tated ...77

The court found that the surgcon had operated within the scope of
the consent given him by the patient. The surgeon removed what he
belicved to be the cause of the patient’s pain. It was essentially for
this reason that the surgeon had been engaged.

A contrasting view was expressed in another case in which a
20-year-old woman submitted to an appendectomy.® During the
operation, the surgeon discovered that the young woman’s fallopian
tubes were {ull of puss, swollen and sealed at both ends. Fearing
that the swollen tubes eventually would break and cause peritonitis,
the doctor removed them. It was impossible to obtain the consent
of the unconscious patient, and the surgeon did not attempt to ob-
tain the consent of the voung woman’s stepmother who was in the
hospital at the time. At the trial, the surgeon testified that it would
have been necessary to remove the tubes “within six months anyway
il 1 was not mistaken.”

The Kentucky appellate court ruled against the surgcon. The court
ruled that while a surgeon may extend an operation in an emer-
geney, the emergency must cxist at the time of the operation and
not merely endanger the patient’s health or life at some future
time. The court said that the evidence did not establish that, as a
matter of law, there was an emergency of sufficient urgency to
justify the removal of the tubes without the consent of the patient
or her stepmother. Although the evidence did indicate that the
tubes would have to be removed soon, and that in their infected
condition were dangerous, their removal was not established as an
emergency. Death was not likely to occur immediately if they were
not removed.® ;

In another case, a patient brought an action against her physician
for his removal of a vaccination mark without her consent. The
court held that the woman’'s c¢laim that she did not understand or
otherwise consent to the removal of the vaccination mark was
properly pleaded in battery, under a theory of lack of informed
consent!"



In one such case, the plaintiff, an adult, expressly prohibited a spi-
nal anesthetic. His mother later consented to the use of any
anesthetic. At the start of the operation, sodium pentothal was in-
jected. Because of an adverse reaction, a spinal block was ad-
ministered. Since the operation had not begun, the jury found that
there was no emergency which would justify a violation of the
plaintif’s instructions.

Experimental procedures require a patient’s consent, and such pro-
cedures usually impose greater disclosure responsibilities on physi-
cians. Regulations of the Department of Health and Human Ser-

vices (HHS) on the protection of human subjects limit the waiver
of consent and the release from liability.

The regulations prohibit “exculpatory language through which the
subject or the representative is made to waive or appears to waive
any of the subject’s legal rights, or releases or appears to release
the investigator, the sponsor, the institution or its agents from lia-
bility for negligence.”” Additional regulations apply to all research
conducted or supported by HHS involving children as subjects.®
Any research activity requires more thorough consent procedures
than are required for clinical treatment.®

Another limitation that arises occurs when parents attempt to pro-
scribe the type of treatment provided to their children. All states
recognize that primary responsibility for the provision of medical
necessities rests with the parents, but if the parents fail to provide
adequate care, the state may step in to provide services nccessary to
preserve the life, health and welfare of a minor!? In situations
where life-saving services are not required, however, or if a delay of
treatment would not cause a serious deterioration of a child’s con-
dition, courts tend to defer to the parent’s decision!'

Cases have discussed how parents should be dealt with in order to
successfully treat a child!? In one case!? the court held that there
was no legal duty on the physician’s part to inform the parents of
an infant suffering from a life-threatening condition that treatment
could be withheld if they wished to let the child die. The court
ruled that there were “no alternatives” to which the parents could
consent. A

1 Gould, Linda, Right to Die Legislation: The Effect On Physicians Liability, 39
Mercer Law Review 517 (1988)(article discusses situations in which a physician
can withhold treatment, living will statutes as well as proposes a Model Act -
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(1988)(Declaratory judgment sought by husband to remove feeding tube from
his wife. United States District Court for Rhode Island recognized the right to
terminate nutrition and hydration.) Also see, In Re: Estate of Prange 520
N.E.2d 590 (1988).

Alabama: Ala. Code §§22-84-1 ro 10 (Supp. 1982); Arizona: Ariz. Rev. Stat.
Ann §§36-3201 (West. 1985); Arkansas: Ark. Stat. §§ 82-3801 1o -3804 (Supp.
1981); California: Cal Health & Safety Code §8§7185 to 7195 (Supp. 1987);
Colorado: Colo, Rev. Stat. §§ 15-18-101 to -113 (Supp. 1986); Connecticut:
Conn. Gen. Stat. Ann. §§ 19a-570 to - 575 (Supp. 1987); Delaware: Del. code
Ann. tit. 16, §8§2501 (1983); District of Columbia: D.C. Code Ann. §§6-2422
10 -2430 (Supp. 1987); Florida: Fla. Stat. Ann. 765.01-765.15 (West Supp.
1986); Georgia: O.C.G.A. §§ 31-32-1 to -12 (1982 & Supp. 1987); Idaho: Idah«
Code § 39-4501 10 -4508 (1985); llinois: Hll. Rev. Stat. Ch. 110 1/2, §§
701-710 (Supp. 1987); Indiana: Ind. Code §§ 16-8-11-1 to -22 (Supp. 1986);
Kowa: lowa Code Ann. §§144A.1-144A.10 (Supp. 1987); Kansas: Kan. Stat.
Ann. §§ 65-28,101 10 -28,109 (1985); Louisiana: La. Rev. Stat. Ann. §§
40:1299.58.1-40:1299.58.10 (Supp. 1987); Maine: Me. Rev. Stat. Ann. tit. 22,
§§ 2929-2931 (Cum. Supp. 1986); Maryland: Md. Health-Gen. Code Ann. §§
5-601 to -614 (Supp. 1986); Missouri: Mo. Rev. Stat. §§ 459.010-459-055
(Supp. 1987); Nevada: Nev. Rev. Stat. §§ 449.540 to 449.690 (1986); New Mex
ico: N.M. Stat. Ann. §§ 24-7-1 to -10 (1978); North Carolina: N.C. Gen Stat.
§3 90-320 10 -323 (1985); Oklahoma: Okla. Stat Ann. tit. 63, §§ 3101-311
(Supp. 1987); Oregon: Or. Rev. Stat. §97.050 to .090 (1983 & Supp. 1987);
South Carolina; S.C. Code Ann. §3 44-77-10 to -160 (Supp. 1986); Tennessee:
Tenn. Code Ann. §32-11-101 to -110 (Supp. 1986): Texas: Tex. Civ. Rev. Stat.
Ann. art. 4590h §§ 1 to 11 (Vernon Supp. 1987); Utah: Utah Code Ann. §§
75-2-1101 to 1118 (Supp. 1987); Vermont: Vi. Stat. Ann. tit. 18, §3 5251 to
5262 (Supp. 1986); Virginia: Va. Code §§ 54-325.8.1 to 54-325.8:12 (Supp.
1987); Washington: Wash. Rev. Code Ann. §§ 70.122.010 to 70.122.905 (Supp
1987); West Virginia: W. Va. Code §3 16-30-101 to -110 (1985); Wisconsin:
Wis. Stat. §3 154.01 1o .15 (Supp. 1986).

Schloendorff v. Society of N.Y. Hospital, 105 N.E. 92 (N.Y. 1914},

Markart v. Zeimer, 227 P. 683 (Cal. App. 1924).

See, Malpractice - Liability of Anesthetist, 90 A. L.R 3d 775.

Chambers v. Nottcbaum, 96 So. 2d 716 (Fla. 1967); Siegel v. Mt. Sinai Hospi-
tal, 403 NE.2d 202 (1978); (Court held that although signed consent form was
evidence of decedents consent, it was not conclusive because it left open ques-
tion for jury as to whether the decedent consented to added risk involved in
administering anesthesia to an asthmatic).

45 C.F.R. §46.116. The information required in the written consent form and
the documentation is specified in the regulations. 45 C.F.R. §46.116, §46.117.
Each department of the Federal Government that supports research involving
human subjects, to some extent, follows the HHS guidelines. Implementing
Human Resource Regulations, President’s Commission for the Study of Ethica
Problems in Medicine and Biomedical and Behavioral Research, Ch. 1, March
1983.

Sce, e.g., Bang v. Miller Hospital, 88 N.1. 2d 186, 190 (1958); Delgado,
Richard, Informed Consent in Human Experimentation Bridging the Gap Be-
tween Ethical Thought, and Correct Practice, 34 U.C.L.A. 67 (1986).

45 C.F.R. §346.401-46.409.

There are stalutes in some states that authorize the juvenile court to order nec-
essary medical and surgical care for a minor whose parents or guardian refuse
to provide it when able 10 do so. See, e.g., Mich. Stat. Ann §§27.3178
(598.2)(b)(1), 27.3178 (598.18)(h)(1980 Rev. Vo.); N.Y. Unconsol. Laws Tit. I,
8§82 (17)(g)McKinney, Supp. 1955). The New York statute was held constitu-
tional in In Revasko, 263. N.Y. Supp. 552 (1933). The statute was said to be a
valid method hy which the state could protect its interest in the health of its
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6 Jeffcoat v. Phillips, 417 S.1V.2d. 903 (Tex. 1967). This rule applies even when
it is likely that the operation will have some effect upon the sexual life of the
individual, as for example, with sterilization operations. See Kritzer v, Citron,
224 P.2d 808 (Cal. 1950); Barker v. Heaney, 82 S.H.2d 417 (Tex. Civ. App.
1935); Rytkonen v. L.ojacono, 257 N.W. 703 (Mich. 1934); Burroughs v.
Crichton, 48 App. D.C. 596 (1919); State v. Housckeeper, 16 1. 382 (MD.
1889). See Coleman v. Coleman, 471 A.2d 1115 (Md. Ct. of Special App.
1984). The Marviand court denied the hushand’s petition to prevent his wife
Sfrom having an abortion. The court held that “a woman in her first trimester
of pregnancy, in consultation with her physician, may elect 1o terminate the
pregnancy, and neither the state nor the woman’s spouse nor the Jather of the
child has any right to intervene so as 10 prevent her decision from becoming a
Jact.”

7 Barker v. Heaney, 82 S.W.2d 419 (Tex. Civ. App. 1935).

8 Wheeler v. Barker, 208 P.2d 68 (Cal. App. 1949); Demers v. Gerety, 529 P.2d
278; Stone v. Goodman, 27! N.Y. Supp. 500 (1934).

9 Arballo v. Nielson, 166 P.2d 621 (Cal. App. 1946).

10 Bonner v. Moran, 126 F.2d 121 (D.C. Cir. 1941); Kozup v. Georgetown Univ,
851 F.2d 437 (D.C. Cir. 1988; (Appeals court held as a material fact at issue as
10 whether transfusion was absolutely necessary to save child’s life and thus
whether patients gave implied consent for transfusion which resulted in the
baby contacting aids).

-

A patient has the right to withhold consent to lifesaving treatment,
and thus can impose terms, conditions and limitations on the con-
sent. A physician, however, does not have to agree to conditions
that are incompatible with good medical practice. The prudent doc-
tor will not agree to an arrangement that unduly circumscribes the
exercise of a reasonable degree of professional judgment. The phy-
sician who does so, particularly in surgery when a patient is to be
anesthetized, may later face the dilemma of choosing between poor
medical practice or liability exposure for unauthorized treatment.

Any limitations on consent should be included in the consent form
for a physician’s protection if the limitations could cause an un-
satisfactory result. If a patient insists on limitations that are clearly
inconsistent with good medical practice, the physician would have
justification for declining the case. Physicians should also be aware
of the possibility that a patient may have a living will which specif-
ically states that he or she does not want to undergo certain life
prolonging techniques! Many states today have legislation authoriz-
ing the execution of living wills, and the release of medical person-
nel from liability for honoring them.?

In a New York case,® a patient entered a hospital for an examina-
tion under anesthetic to determine the nature of a lump in her
stomach. She subsequently claimed that she had notified the physi-
cian “that there must be no operation.” While she was under the
anesthetic, however, a fibroid tumor was removed from her abdo-
men. The court held that if the operation was performed without
her consent, in the absence of an emergency, the procedure would
be an assault by the surgeon. In another case? a patient consented
to an operation for hernia, but the surgeon also removed a testicle
despite the patient’s express prohibition. The surgeon contended
that conditions warranted the removal, but it was held that this was
an unauthorized extension for which he was liable.

A physician who administers a type of anesthetic expressly pro-
hibited by a patient is responsible for damages caused by the
anesthetic even though there is no negligence in administration. The
frequency of medical liability claims involving the choice of anesthesia
indicates the desirability of a statement in the patient’s consent
form indicating any restrictions on the anesthetics to be used.’




As noted previously, a surgeon is entitled to extend an operation
when the advisability of additional surgery becomes apparent dur-
ing an operation. Embolism, infections, anesthesia deaths and
paralysis are remote possibilities in modern surgery, but they do oc-
cur. Subjecting a paticnt to a second, scparate opcration just to ob-
tain a consent the person would give anyway, if awake, is uncon-
scionable. In the absence of specific prohibition by the paticnt, the
physician should be privileged to perform such surgery as is justi-
fied by prevailing medical opinion.

When a bad result occurs, a plaintiff, unable to prove negligence,
may resort to the theory of assault and battery to seek a recovery.
A patient who would expect to be spared from an unnecessary, sec-
ond operation may, nevertheless, react differently if an extension of
the agreed operation proves unsuccessful. To hold a physician re-
sponsible under these circumstances may, however, penalize and
thwart good medical practice. .

The professional instincts of physicians should not be ciouded by
unreasonable threats of liability. Good surgery frequently requires
additional procedures to correct conditions that are only discernible
by visual inspection after the surgery has begun!'

I Wells v. Van Nort, 125 N.E. 910 (Ohio 1919).

2 Also see, Rubino v. DeFratias, M.D. 638 FSupp. 182 (1986) {Patient brought a
claim that she did not understand or otherwise consent to her phyvsician’s
removal of her vaccination mark was properly pleaced in battery rather than
negligence); Samoilov v. Raz, 536 A.2d 275 (N.J. Super A.D. 1987).

3 Kennedy v. Parrott, 90 S.E.2d 754 (N.C. 1954). Sec also Barncett v. Bachrach, 34
A.2d 626 (D.C. 1943); Bennan v. Parsonnet, 83 A, 948 (N.J. 1912).

4 King v. Carney, 204 P. 270 (Okla. 1922). Appellate C1. affirmed judgment on
Jury verdict for surgeon who removed faciul tumor to recover for u nerve dam-
age. Surgeon was held not to have committed hattery, estate of Leach v.
Shapiro, 469 N.E. 2d 1047 (1989).

Shulman v. Lerner, 141 N.W. 2d 348 (Mich. 1966).
Barnett v. Bachrach, 34 A.2d 626 (D.D.C. 1943).

5
6
7 Id. at 629.

8 Tabor v. Scobee, 254 S.WW.2d 474 (Kv. 1952).

9 Tabor v. Scobee, 254 S.W.2d 474 (Ky. 1952).

10 Rubino v. DeFratias, 638 F. Supp. 182 (D. Ariz. 1986).

11 Samoil v. Raz, 536 A.2d 275 (1987) (Patient brought medical malpractice action
against surgeon who removed facial tumor to recover for a nerve damaged. The
court held where patient consents to certain treatment and doctor undertakes
that course, but undisclosed complications occur and the physician wtilizes ap-
propriate procedures there is no basis for claim of assault and batterv); Also see
Rozovsky, I. Consent to Treatment, Ch. [ and 1987 Supp.
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9.2

Who —sw< nczmm=~> T

The authority to treat or operate usually arises from the valid con-
sent of the patient or someone authorized to consent for the pa-
tient. Some state statutes define preciscly who this may be! Ohio,
for example, provides that a consent must be signed by the patient,

or if the patient is unable to sign then by a person who has legal
authority to-consent on his or her behalf.2

A consent may be invalid if the act consented to is unlawful,’ if it
is given by someone not authorized to do so,* or if it is obtained
by misrepresentation or fraud.’ The patient’s consent to an opera-
tion is sufficient if the individual has reached the age of majority
and, at the time of consent, is competent to understand the nature
and purpose of the operation proposed and the risks involved.

The consent of a spouse is not necessary; the patient’s consent is
m:_a:.omo.:ﬁ.a Nevertheless, it is advisable to have the spouse join in
the consent whenever practicable. Spousal consent is particularly
advisable if the operation involves danger to life, or may destroy or
limit sexual functions, or may result in the death of any unborn
child.

The law presumes patients are competent, rather than incompetent,
to consent to care. The presumption may be rebutted, however, by
evidence that the patient was drunk,” under the influence of drugs,
delirious or comatose,” or otherwise incapable of exercising rationa
judgment. Whether a patient is treated free or at someone else’s ex
pense, consent s still required!©

For 5.::55 Georgia ::_‘«amx?mq .:.::::EM m:& N‘.a‘:w‘«.i‘., .sz ,.ﬂ::.MM chmli]
adults, minors, and those adjudicated incompetent. Ga. Code Ann. §88-2904. S¢
also Cl.. Tit. 18, §6852; Idaho Code §39-4303; Iowa Code Ann. 147.137 Me. Re
Code Tit. 24 §2905 (i)(1938 Supp.); Ohio Rev. Code §231 7.54(c)(Page 90); Utah
Code Ann. §78-14-5(4); and footnote Chapter 5.
2 Ohio Rev. Code §2317.54(c)(Page 90).
Hancock v. Hullett, 82 So. 522 (Ala. 1919); Miller v. Bayer, 68 N.WW. 869 (Wisc. 189¢
4 Moss v. Rishworth, 222 SW.2d 225 {Tex. Civ. A 1 ; illi

; b N1 X, ~ App. 1920); Mohr v. Williams, 104
NIV, 12 (Minn, 1905); Kinikin v. Heupel, 305 N.1¥.2d 589 (1981); Kohoutek v.
Hafner, 383 N.I1.2d 195 (Minn. 1986).

5 LaCaze v. Collicr, 434 So. 2d 1039 (La. 1983). In Nolan v. Kechijian, 64 A.2d 8¢
(R.1. 1949). the plaintiff’s consent to abdominal surgery was based on the defen
dant’s representation that the operation was intended “to build up the ligaments
that held the spleen in place. The court held that the defendant’s RE%%:S:.EM
were so inadequate as to horder on deceit. The accidental tearing of blood ves-
sels which required the removal of the spleen was therefore held 1o be sufficiem
to sustain an action for assault and battery. See also Birnbaum v. Siegler, 76
NYS 2d 173 (1948); Keen v. Coleman, 20 S.E.2d 175 (Ga. 1942); Fla. Stat. Ann
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11 1n Interest of Cooper, 631 P.2d 632 (Kan. 1981); Muhlenherg Hospital v, Pat-
terson, 320 A.2d 518 (N.J. 1974); State v. Perricone, 181 A.2d 751 (N..J.
1962)(Jehovah’s Witness); Custody of a Minor, 379 N.E.2d 1053 (Mass. 1978)
(Court ordered continuation of chemotherapy over parents’ ohjection). If the
child already has been declared a ward of the state, the court may he more
willing to authorize treatment. See, e.g., In Re Karwarth, 199 N. 11" 2d 147
(lowa 1972). But sec In Re: Phillip B, 156 Cal. Rpir. 48 (1979).

12 See, e.g., Raleigh Fitkin-Paul Morgan Memorial Hospital v. Anderson, 20/
A.2d 537 (N.J. 1964) (Blood transfusion for the mother ordered); lefferson v.
Griffin Spaulding County Hospital Authority, 274 S§.F.2d 457 (Ga. 1981}
Mother order to submit to a caesarean, rather than a vaginal, deliveryv over her
religious objections.) In the interest of A.W., a child under the age of cighteen
740 P.2d 82 (Kan. 1987)(Court had the inherent power to accept relinquishment
of parental rights by natural mother in lieu of a proceeding with an action to
sever parental rights where all of the statutory requirements for the protection
of the mother were met.)

13 lafeuee v. Luchs, 501 A.2d 1040.1048 (N.J. Super L. 1985).

1.1

Minors

The general rule for consent when a minor is the patient is that
the operation or treatment requires the consent of a parent or
guardian except in an emergency where immediate treatment is im-
perative and any delay involves scrious risk to the patient.

In one such case,! two adult sisters took an cleven-year old to a
hospital for removal of badly diseased tonsils and adenoids. The
child died while under the anesthetic. The court held that the
child’s father could recover from the operating surgcon for the
child’s death. Although the operation might have been necessary,
no immediate emergency existed to excuse the need for parental
consent.

In another instance,? a seventeen-year-old boy, accompanied by his
aunt and two adult sisters, consulted a surgeon who recommended
surgery to remove a tumor. Preparations were then made for an
operation, with apparent knowledge of the boy’s father with whom
the youngster lived. Subsequently, while under an anesthetic, the
boy died and his father sued. Recovery was denied. The court
ruled that since the father was aware of the preparations and did
not object, his consent could be implied. Furthermore, the opera-
tion was not ordinarily hazardous, and the boy was close to the
age of majority,

Emergencies remove the need for consent for minors as well as
adults.? The problem arises in defining what constitufes a true
emergency. One case stated that: “It is not to be presumed that

Lo id

competent surgeons will wantonly operate, nor that they will fail to
obtain the consent of parents to operations where such consent
may be reasonably obtained in view of the exigency.™ In that case,
the decision to amputate a minor’s foot was made after extensive
consultation among the physicians involved. Doctors should always
attempt, however, to contact the parents.

In one instance, in which a seventeen-year-old boy’s arm was
crushed by a freight train, efforts were made to reach the parents
by telephone, but they failed. After a consultation among physi-
cians, the boy's arm was amputated. The consent of the parents
was implied by the emergency.

In another case,® a seven-year old youngster died while anesthetized
for treatment of a broken arm. Before administering the anesthetic,
an unsuccessful attempt was made to contact the mother at her
place of work. The court held that an emergency existed.

An extremeély liberal view of what constitutes an emergency was
taken by a court in the case of a twenty-year old man who frac-
tured his ankle during a baseball game. The surgeon told the pa-
tient it would be necessary to put him under an anesthetic before
the foot could be treated. The patient’s response was: “Well, if you
think best, go ahcad.” The young man’s father brought suit charg-
ing that the anesthetic was administered without his consent. The
court said the opcration was necessary to stop needless pain and
suffering; it held for the defendant.” Since it does not appcar that
a true emergency cxisted, the court probably was strongly influ-
enced by the fact that the patient was nearly an adult, and that the
operation ordinarily was not difficult.

In a Kansas case,® the court held that a minor who was near the
age of majority could consent to a skin graft on her fingertip. The
Kansas Supreme Court said that parental consent was not necessary
if an emergency existed, if the minor was emancipated, if parental
consent could not be obtained in time to accomplish proper results,
or if the minor was able to understand the procedure and risks in-
volved. The court found that the girl was conscious, capable of
knowing what was taking place, and that no damage or disability
resulted from the treatment.

The prudent physician should, as a general rule, obtain the consent
of a parent or legal guardian before performing elective surgery or
medical treatment for a minor. There are no reported cases which

would indicate that the consent of hoth narentc is necessary. In the
—



absence of a controversy between parents as to whether the physi-
cian should provide treatment, the consent of onc parent should
suffice. If the parents are legally separated or divorced, consent on
behalf of the child should be obtained from the parent who has le-
gal custody.

Another exception to the parental consent requircment involves
emancipated minors. What constitutes “emancipation” is deflincd by
statute. Some states have enacted laws that relieve the physician of
liability for lack of parental consent if the doctor, in good faith,
relies on the minor’s representation of emancipation.®

In one such instance!? an eighteen-year-old married man, the father
of one child, was suffering from an incurable, progressive muscular
disease. He and his wife decided to limit their family. After obtain-
ing the couple’s written consent, the doctor performed a vasectomy.
When the man reached his majority, he sued the physician for
operating without a valid consent. )

Affirming the judgment in favor of the physician, the Washington
Supreme Court said that the mental capacity necessary to conscit
was a fact question and should be determined from the circum-
stances of each case stating that “a married minor, cightecn years
of age, who has successfully completed high school and is the head
of his own family, who earns his own living and maintains his own
home, is emancipated for the purpose of giving a valid consent to

”y

YUAT Yrates have enacted statutes that lower the age of consent to
obtain medical care in certain circumstances!? The Texas statute, for
example, requires that the individual be at least sixteen years of age
and reside separate and apart from his parents!?

Other exceptions to parental consent requirements are based in
public policy. Treatment of venereal disease!? drug abuse)® alcohol
dependency'é or pregnancy'’ often do not require parental consent.
A minor in Minnesota, for example, may give effective consent for
medical services to determine pregnancy or to treat pregnancy’®
Some statutes that eliminate the parental consent requirement add a
corollary parental notification requirement!® Other statutes however
prohibit informing the parents unless the minor consents or autho-
rizes release of the information.

1 Moss v. Rishworth, 222 S.W.2d 225 (Tex. g\cmS.
2 Baker v. Welsh, 708 N.W. 94 (Mich. 1906)
3 See generally, Kozup v. Georgetown 857 F2d 437 (D.C. Cir. 1988).

4 Luke v. Lowric, 136 N.W. 1106 (Mich. 1912).

5 Jackovach v. Yocum 237 N.W. 444 (lowa 1931).

6 Wells v. McGehee, 39 So. 2d 196 (La. 1949).

7 Sullivan v. Montgomery, 279 N.Y.S. 575 (N.Y. 1935).

& Younts v. St. Francis Hospital and School of Nursing, 469 P.2d 330 (Kan.
1970). Also sce, Cardwell v. Bechtol, Supreme Court of Tennessee, S/C No. 36
2-6-87; seventeen-year old out on her own to seek osteopathic physician, Ten-
nessee adopts the “mature minor” position.

9 N.Y. Pub. Health Law §2504; Pa. Stat. Ann. Tit. 35, §10105; Va. Code Ann.
8§32-137 (limited circumstances).

10 Smith v. Seibly, 431 P.2d 719 (Wash. 1967). sece Planned Parenthood Associa-
tion of Kansas City, Missouri v. Ashcroflt, 7103 S.Cr. 2517 (1983). A Missouri
statute required either parental or judicial consent prior to performing an abor-
tion on a minor. The Supreme Court stated that the state’s interest in protect-
ing immature minors will sustain a requirement of a consent substitute, either
parental or judicial. However, “the state must provide an alternative procedure
whereby a pregnant minor may demonstrate that she is sufficiently mature to
make the ahortion decision herself or that despite her immaturity, an abortion
would be in her best interest.” 1d. at 2525 citing City of Akron v. Akron Cen-
ter for Reproductive Health, 103 S.Ct. 2481, 2497-98 (1983). The statute pro-
vided that the court would receive evidence about the emotional development,
maturity, intellect and understanding of the minor. The provision was held
constitutional; Also see, Baird v. ATtorney General, 360 N.E. 2d 288
(1977)minor parents must only consider what is in the best interest of the child
in deciding whether to consent to abortion).

11 1d. 431 P.2d a1 723.

12 Code of Ala. §22-8-4; Alaska Siats. §§25.20.020 (1978 Supp.); 09.65.100 (1979
Supp.); Ariz. Rev. Stats. §44-132 (1988 Supp.); Ark. Stat. Ann. §82-363; Cal.
Civil Code §34.10; Colo. Rev. Stat. §13-22-103 (Supp. 1981); Del. Code Ann.
Tit. 13, §707; Fla. Stat. Ann. §743.01; Ga. Code Ann, §74-104.1; Haw. Rev.
Stat. §§577-25, S77A-1; 1. Rev. Stat. Ch. 111, §4501 (Smith-Hurd 1989); Ind.
Stat. Ann. §16-8-12-2(2); Kan. Stat. Ann. §38-101 (1987 Supp.); Ky. Rev. Stat.
§214.185; La. Rev. Stat. Ann., Art. 379, 366; Ann. Code of Md., §20-102;
Mass. Gen. Laws Ann. Ch. 112, §12F; Mich. Comp. Law Ann. §722.4; Minn.
Star. Ann. §§144.341, 144.342; Miss. Code Ann. §41-41-3; Mo. Stat. Ann.
§§475.010; 431.061; Mont. Code Annotate §41-1-402; Nev. Rev. Stat.
§129.030; §129.010; N.J. Stat. Ann. §9:17A-1; 9:17A-4; N. Mex. §24-10-1;
N.Y. Pub. H. Law §2504; N.C. Gen. Stal. §§90-21.1, 90-21.1(4); 90-21.1(5);
Okla. Stat. Ann. Tit. 63, §§2601, 2602; Ore. Rev. Stat. §109.640; R.1. Gen.
Laws. Ann. §23-51-1; S.C. Code Ann. §§44-45-10, 44-45-20; Tex. Code Ann.
Family Code §35.03 (1989 Supp.); Wis. Stat. §51.47, Wyo. Stat. §14-1-101.

13 Tex. Code Ann. Family Code §35.03.

14 Code of Ala. §22-8-6; Alas. Stat. §09.65.100; Ariz. Rev. Stat. §44-132.01; Ark.
Stat. Ann. §82-1606 (1979 Cumm. Supp.); Cal. Civil Code §34.7 (1989); Conn.
Gen. Stat. Ann. §/9a-216; Del. Code Ann. Tit. 13, §708 (1978 Cumm. Supp.).
D.C. Code Ann. §6-129, (1973Bd. Vol.); Ga. Code Ann. §§74-104.2 to
74-104.4 (1988 Supp.); Haw. Rev. Stat. §577A-2; Idaho Code Ann. §39-3801
(1977); Hl. Rev. Stats. Ch. 111, §4504 (Smith-IHurd); Ind. Stat. Ann. §16-8-5-1;
Towa Code Ann. §140.9; Kan. Stat. Ann, §§65-2892, 2892a; Ky. Rev. Stat.
§214.185; La. Rev. Stat. Ann, §40:1065.1; Me. Rev. Stat. Ann., Tit. 32, §2595;
Ann. Code of Md., Art. 43, §/35; Mass. Gen. Laws Ann., Ch. 111, §117;
Mich. Comp. Law Ann. §333.5257; Minn. Stat. Ann. §144.343; Miss. Code
Ann. §41-41-13; Mo. Stat. Ann. §431.061; Mont. Rev. Code Ann. §4/-1-402;
Neb. Rev. Stat. §71-1121; Nev. Rev. Stat. §129.060; N.H. Rev. Stat. ANn.
§141.11-a; N.J. Rev. Stat. Ann. §9:17A-4; N. Mex. Stat. Ann, §24-N.Y. Pub.
I, Law §2305; N.C. Gen. Stat. §90-21.5; N.D. Cent. Code Ann. §14-10-17;
Ohio Rev. Code Ann, §2709.24.1; Okla.
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Stat. Ann. Tir. 63, §2602; Ore. Rev. Stat. §109.610, Pa. Stat. Ann. Tit. 35,
§10703; R.I. Gen. Laws Ann. §23-11-11; S.C. Code Aun. §44-45-10; 5.C.
Comp. Laws Ann. §34-23-16; Tenn Code Ann. §29-31-101 1o 105; Tex. Code
Ann. - Family Code §35.03; Vi. Stur. Ann., Tit. 18, §4226; Vu. Code Ann.
§§32-137, 70.24.110; W. Va. Code Ann. §16-4-10; Wis. Stat. §143.07; 1vo.
Stat. Ann. §35-4-151. ;

Code of Ala. §22-8-6, Alas. Stats. §44-133.01; Colo. Rev. Star. §13-22-102;
Conn. Gen. Stat. Ann. §19-382; D.C. Code Ann. Regulation No. 7422, D.C.
Register (Sept. 16, 1974); Ga. Code Ann. §§74-104.2 1o 74-104.4 (1988 Supp.).
Cal. Bus and Prof. Code §4211.5 Haw. Rev. Stat. §577-26 (1984 Supp.) Idaho
Code Ann. §37-3201; Ill. Rev. Stat. Ch. 111, §4504 (Smith-Iurd); Ind. Stat.
Ann. §16-13-6.1-23; lowa Code Ann. §125.33; Kan. Siai. Ann. §§65-2892,
65-2892a; Ky. Rev. Stat. §214.185; La. Rev. Stat. Ann. §40:1096: Me. Rev.
Stat. Ann. Tit. 32, §2595; Ann. Code of Md. §20-102; Mass. Gen laws Ann.,
Ch. 112 §12F (need 1wo physicians findings); Mich. Comp. Law Ann.
§333.6121 (Public Health Code); Minn. Stat. Ann. §144.343; Mo. Stai. Ann.
§431.061; Mont. Rev. Code Ann. §41-1-402; N.Ii. Rev. Stat. Ann.
§318-B:12-a; N.J. Rev. Stat. Ann. §9:174-4 (1988 Supp.); N.C. Gen. Stat.
§90-21.5 (1988); N.D. Cent. Code Ann. §14-10-17; Ohio Rev. Code Ann.
§3719.01.02; Okla. Stat. Ann. tit. 63, §2602 (1989); S.C. Code of Laws
§20-7-280 (1976) rev'd 1981; Tenn. Code Aun. §63-6-220; Tex. Code Ann. -
Family Code §35.03 (1989 Supp.); Tex Civ. Stats., Art 4447; Va. “ode Ann.
§32-137; Rev. Code. Wash. Ann. §60A-5-504.

Code of Ala. §577-26; Ind. Stal. Ann. §16-13-6.1-23; Ky. Rev. Stat. §214.185;
Ann. Code of Md., Art. 43, §135; Mass. Gen. Laws. Ann., Ch. 1118 §10;
Minn. Stat. Ann. §144.343; Mont. Rev. Code Ann. §41-1-402; N.C. Gen. Stat.
90-21.5; N.D. Cent. Code Ann. §14-10-17; Okla. Stat. Ann. Tit. 63, §2602;
S.C. Code Ann. §44-45-10; V1. Stat. Ann. Tit. 18, §4226; Rev. Code Wash.
Ann. §69.54-060; W. Va. Code Ann. §60-6-23.

Code of Ala. 22-8-6; Ark. Stat. Ann. 82-363 (not for ahortions); Cal. Civil
Code 34.5; Cal. Health and Safety Code §25958; Del. Code Ann. Tit. 13, §708
(Cumm. Supp. 1978); D.C. Code Ann. Regulation No. 74-22, D.C. Register
(Sept. 16, 1974); Fla. Stat. Ann. §458.215; Ga. Code Ann. §31-9-2; Haw. Rev.
Stat. §577A-2; Kan. Stat. Ann. §38-123 (1987) (if no parent or guardian is
available); Ky. Rev. Stat. §214.185 (except for induced abortion or steriliza-
tion); Ann. Code of Md., Art. 43, §135; Mass. Gen. Laws Ann. Ch. 112,
§125; Mich. Comp. Law Ann. §§333.5257, 333.6121 (discretionary Sor venereal
disease or drugs); Minn. Stat. Ann. §144.343; Mo. Stat. Ann. §421.061; Mont.
Rev. Code Ann. §41-1-402; N.J. Rev. Stat. Ann. §9:17B-1: N. Mex. Stat. Ann.
§24-1-13; N.C. Gen. Stat. §90-21.5; Ohio Rev. Code Ann. §§3709.24.1,
3719.01.2 (parents responsible for payment if consent); Okla. Stat. Ann. Tit.
63, §2602; Pa. Stat. Ann. Tit. 35, §10103, S.C. Code Ann. §44-45-10; Tex.
Code Ann. Family Code §35.03; Utah Code Ann. §78-14-5; Va. Code Ann.
§32-137.

Also see Tenn Code Ann. 37-10-305 (parental consent to aboriion, cffective
07/01/89); Minn. Stat. Ann. §144.343.

Del. Code Ann. Tit. 13, §708 (1978 Cumm. Supp.) (for pregnancy discretion-
arv); D.C. Code Ann. §6-119j-1 (Bd. Vol. 1973) for general discase services);
Ga. Code Ann. §§74-104.2 to 74.104.4 (1973 Rev.) (discretionary for drug
abuse or general disease); Haw. Rev. Stat. §577A-3 (physician must inform
parents of minor’s pregnancy}; §7554-4 (physician ‘s discretion to inform par-
ents of positive general disease test); Ind. Stat. Ann. §61-13-6.1-23 (trearment
disclosure within facilities discretion); Kan. Stat. Ann. §§65-2892, £5-2892a
(physician’s discretion); La. Rev. Stat. Ann. §40:1096 (provider's discretion);
Me. Rev. Stat. Ann. Tit. 32, §2595 (practioner’s discretion); N.J. Rev. Stat.
Ann. §9:17A-5 (physician’s discretion); Ore. Rev. Stat. §109.650 (discretion-
arv); Pa. Stat. Ann. Tit. 71, §1690.112 (discretionary): Tenn, Code Ann.
§63-624 (physician’s discretion for veneral disease; Also see Shipers, Williem
Medical Trial Technique Quarrerly, Tnformed Consent and the Child in Non-

11.2

therapeutic Human Experimentation: Evolution to Solution (discusses informed
consent and minors gencrally, also discusses necessity of experimentation and
wayvs to preven! abuse).

Minor Incompetent and Consent

When a patient is a minor and of unsound mind and incompetent
to understand the nature, purpose and risk of a proposed opera-
both parents or a guard-
ian.' If an incompetent patient has attained majority, authority
must come from the spouse or legally appointed guardian.?

tion, authority must come from one or

While some courts have held that if there is no spouse and no le-
gally appointed guardian, the parent may give consent,? it is im-
portant to check the relevant state statute with respect to minors
and incompetents since there is variability among the states.

! Lester v Actna Casualty & Surety Co., 240 F.2d 676 (Cir. 1975); In Re Green,
448 Pa. 338, 292 A.2d 382 (1972); Rothe v. Hull, 180 S.1V.2d 7 (Mo. 1944);
Barnett v. Bachvach, 34 A.2d 636 (D.C. 1934); Pratt v. Davis, 161, 79 N.E.
562 (1ll. 1906).

2 In Faber v. Olkon, 254 P.2d 520 (Cal. 1953), the court held that a parent who
has the responsibility to maintain an adult incompetent child may authorize
medical treatment where no guardian has been appointed. Also see 88 Harvard
Law Review, 1001 (1988) Parental Consent Requirements and Privacy Rights of
Minors. The contraceptive controversy.

3 Ritz v. Florida Patient’s Compensation Fund, 436 So.2d 987 (Fla. App. 1983).
Ritz involved an adult who had been mentally retarded since birth. Sce also
Farber v. Olkon, 254 12.2d 520 (Cul. 1953). These courts state that the parents
have the responsibility 10 care for these children. Sec Matter of Barbar C., No.
21282-82 (N.Y. Sup. Cr1., Sept. 23, 1982). Parents of a pregnant, profoundly
returded twenty-five yvear old womaun could consent to an abortion for their le-
gally incompetent daughter. See also Public Health Trust of Dale Cty v. Valcin,
509 So.2d 596, 598 (Fla. 1982); Superintendent of Belchertown State School v.
Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977) (court appointed guardian
shall make a decision regarding whether an incompetent should be treated, but
a hearing is required to review guardian’s decision); also see In Re Quinlan, 70
N.J. 10, 355 A2d 697 (1976). .
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Informed consent requires that a patient understand and be able to
weigh the positive and negative features of a proposed medical
treatment! An individual can only give valid consent if he or she is
competent. The test in terms of mental capacity to consent has
been stated as follows: “Does the patient sufficiently and reasona-
bly understand the condition, the nature and effect of the proposed
treatment, and the attendant risks in pursuing and not pursuing the
treatment?”?

Various methods and theories have been set forth to aid physicians
in determining whether a patient is competent to make a trcatment
decision.? Many state statutes also establish requirements for deter-
mining when an individual is not capable of informed consent.*

The state statutes, like the courts, are not uniform in their analysis
of a patient’s competence to consent to treatment. A doctor should
therefore be aware of what the statute in his or her state requires.
There are several definitions of incompetency including: (1) lack of
capacity to consent to treatment; (2) lack of capacity to be in-
formed of the treatment; and (3) individuals adjudicated as in-
competent.’

State statutes use various phrases, such as: “unable to care for him-
self:* “lack of capacity to consent or to make responsible medical
decisions for treatment; someone who may endanger himself;
“someone whose ability to receive and evaluate information is im-
paired;* “someone who because of the reason of illness lacks suffi-
cient understanding or capacity to render a decision;’ and, “some-
one who is in need of supervision.”® ,

It is generally accepted by both the courts and the medical commu-
nity that mental illness may affect only a specific area of function
while leaving other areas unimpaired.” There is an almost unani-
mous consensus by courts that civil commitment does not mean
that an individual is incompetent to make treatment decisions.?

In one such case, the court was confronted with one of the most
common situations involving the right of institutionalized patients
to refuse treatment.® The individual in this case was an involuntar-
ily committed mental patient who was being treated with anti-
psychotic drugs without his consent!? In stating the institution’s in-
terest in medicating certain patients despite their objections,
spokesmen for the institution acknowledged the right of competent

adults to decide whether they will consent to certain treatment pro-
cedures!! The institution argued that an involuntarily committed
mental paticnt is presumably incompetent to exercise this right.
This argument was based on the theory that the court, in ordering
involuntary retention, had implicitly determined that the patient’s
illness had impaired his judgment, and that he could not therefore
make appropriate decisions regarding treatment and care. The court
concluded, however, that neither mental illness nor the fact that a
patient had been involuntarily committed was sufficient reason to
deny an individual the opportunity to make his or her own treat-
ment decision!?

In a similar case, the court approved the establishment of proce-
dural safeguards to protect a patient’s right to refuse treatment!?
The court held that an involuntarily committed mental patient is
competent to make treatment decisions until the individual is
judged to be incompetent by a court!?

There are also situations in which a patient may be intermittently
rational. In these circumstances, and whenever possible, the doctor
should wait until the patient can give a valid consent. The physi-
cian should also document indications that the patient was compe-
tent when giving the consent.

When an immediate operation is imperative and the patient is una-
ble to give a rational consent, an operation may be performed.
This is also true when a delay in obtaining the act of someone le-
gally authorized to consent on the patient’s behalf would involve
serious risk to the patient. The applicable legal theory is that of
implied consent!s The law implies that the patient would, if compe-

tent, consent to whatever might be necessary in his or her own in-
terests!®

\\_::.:‘:4.\:: u.k. ‘_ra_.‘_:ma_ .Wc:%.«:w ﬁ_u__}:nn!..::\_ ‘:rm,_..uan_ﬂo: 7?&.._.5 Process,
Journal of Legal Medicine, Vol, 5, Num. 2, 1984,

2 In the Matter of William Scheller, /48 N.J. Super. 168, 180-181, 372 A.2d 360, 367
(1977).

3 Andrews, Lori B, Informed Consent Statutes and The Decision Making Process,
Journal of Legal Medicine, Vol. 5, Num. 2, 1984, Parry John, A Unified Theory
of Substitute Consent: Incompetent Patients Right to Individualized Health Care
Decision-Making, 1/ Mental and Physical Disability Law Reporter 378 (1986);
Parry John, Psychiatric Care and the Law of Substitute Decision-Making, 1/
Mental and Physical Disability Law Reporter 151 (1986); Solnick, John, Proxy
Consent for Incompetent NonTerminally IH Adult Patients, The Journal of Legal
Medicine, 1ol. 6, No. I (1985).

4 Alahama, Al St. #26-24-20(8); Alaska, Ak St. #13.26.0005; Arizona, Az St.
#14-5101; Arkansas, Ar 5-11-101 (3); California, PH 3 #1880; Colorado, Unde-

rre



Sfined; Connecticut, Undefined; Delaware, Title 12 #3914 (1974), District of
Columbia, Undefined; Florida, 744.102 (5); Georgia, 49-601; Hawaii,
560:5-304; Idaho, 15-5-101; Hlinois, 110 #1112, See also Chap. 111, par.; Indi-
ana, §29-1-18-1 (¢); lowa, #229.1 (I)}2); Kansas, 159-3002; Kentucky,
#304-40-320; Louisiana, General;, Main, #18-A--#5-101; Marviand, #13-703;
Massachusetts, General; Michigan, 700.8; Minnesota, 525.54; Mississippi, Gen-
eral; Missouri, #475.010 (8); Montana, General; Nebraska, #30-2610 (1); Ne-
vacda, General; New HHampshireGeneral; New Jersey, N.J. S.A. 3B:1-2; New
Mexico, #38-4-14; New York, [ 172-17-A, Mentally Retarded defined; North
Carolina, 35A-1101 (7); North Dakota, General; Ohio, ES101.60 (1); Okla-
homa, General; Oregon, General; Pennsylvania, General; Rhode Island, Unde-
SJined; Sowith Carolina, Undefined; South Dakota, #27B-6A-2; Tennessee,
#34-4-102; Texas, Tex. Prob. Code #3(P); Utah, #78-14-5(I°); Vermont, 1909
Sect. C4; Virginia, 37-1-128.01; Washington, 11-88-010; West Virginia, Gen-
eral; Wisconsin, #880.01; Wyoming, Undefined.

5 Andrews, at 209.

Kumchy, C.1.G. The Competency Component of Informed Consent: Ethical,

Legal & Clinical Perspectives Masters Thesis. Loyola University School of Law.

May 1989. Appendix.

Plotkin, Limiting the therapeutic Orgy: Mental Patients Right (o Refuse Treat-

ment, 72 Northwestern University Law Review 461 (1978).

8 Rennie v. Klein, 653 17.2d 836 (1981), vacated on other grounds, 458 U.S. 119
(1982); Rogers v. Okin, 738 I.2d 1 (I St. Cir. 1984); Knecht v. Gillman, 488
I-.2d 1136 (8th Cir. 1973); Rivers v. Katz, 495 N.I=.2d 337 (N. Y. 1986); In Re
the Mental Commitment of MP, 570 N.E.2d 645 (Ind. 1987); Scott v. Plante,
532 F.2d 939 (3d Cir.); Winters v. Miller, 446 1.2d 65 (2nd Cir.); Davis v,
Hubbard, 506 F. Supp. 915, 935 (Ohio); Master of Anderson v. State of Ari-
zona, 135 Arizona 578, 663 P.2d 570; In Re Boyd, 403 A.2d 744, 747, nS
(D.C. C1. App.); Gundy v. Pauley, 619 S. W.2d 730, 731 (K'Y); Rogers v. Com-
missioner of Dept. of Mental Health, 390 Mass. 489, 458 N.E.2d 308, 314;
Matter of K.K.B., 609.P.2d 747, 749 (Oklu); In Re Interest of Brande, 95/ 520
N.E.2d 946, (11 App. Ist Dist. 1988); See, 82 Columbia L. Rev. 1720, 1722, A
Common Law Remedy for Forcible Medication of the Institutionalized Mentally
11, But see, In Re Mental Commitment of M.P., 500 N.E.2d 216 (Ind. Ct.
App. 1986) (in which the court allowed forcible medication on a patient who
was not adjudicated incompetent).

9 Rivers v, Katz, 459, N.E.2d 337, 341 (N.Y. 1986).

10 d. at 341.

11 1d. ar 34]1.

12 Id. at 341.

I3 Rogers v. Okin, 738 F.2d 1 (Ist Cir. 1984).

14 1d.

15 Wells v. McGee, 39 So. 2d 196 (La. App. 1949).

16 Strunk v. Strunk, 445 S.W.2d 145 (K. Y. 1969}). The brother of a 27 vear old
incompetent man was suffering from chronic glomerular nephritis. The in-
competent was the only acceptable kidney donor. The guardian petitioned the
court to allow the incompetent to act as a donor for a transplant. Noting the
incompetent’s dependence on his brother, the court ruled that the transplant
would be in the incompetent’s best interesi.

X
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Proxy Decisionmaking

Many state statutes now provide that when a patient is incompetent
to consent a proxy conscnt is required. Designation of a proxy
decisionmaker is important because it attempts to assure that the
treatment decision will closely resemble the decision the patient
would make if competent! Even if a proxy decisionmaker has been
appointed, however, it is often beneficial to the patient’s welfare to
keep him or her as fully aware as possible of the treatment and its
C

consequences.?

A number of states have statutes authorizing proxy decisionmaking;
some have done this within their informed consent statutes.? Some
statutes specily a specific person who can consent to treatment for
the individual; others mention specific relatives.® It is important,
therefore, to consult the applicable state statute rather than simply
assuming that somcone can validly act as a substitute decision-
maker for a paticnt,

The standards applicd in the decisionmaking process when an indi-
vidual is incompetent vary according to the test used. Many com-
mentators and courts have attempted to spell out at least two the-
ories.* These are the “substitute judgment” and the “best interest”
tests. Both are designed to determine what treatment decision the
patient would have chosen if he or she had been competent, and
what treatment would be best in the particular instance. There has
been much criticism and disagreement about which theory best pro-
tects the patient’s rights.s

I Andrews, Lori B., Informed Consent Statutes And The Decisionmaking Process,
The Journal of Legal Medicine, Vol. 5, No. 2, 1984.

2 1d. ar 211

3 G.A. Code Ann. §88-2904 (1979); Idaho Code §39.4303 (1977); La Rev. Stat.
Ann. §40.1299.53 (West. 1977); Me. Rev. Stat. Ann. Tit. 24, §2905(1) (Supp.
1983-1984); N.C. Gen. Stat. §40.21.13(a) (1981); Utah Code Ann. §78-14-5(4)
(1977); Ark. Stat. Ann, §34-2614(B)(1) (Supp. 1983); Fla. Stat. Ann.
§468.46(3)(a)(1)(4)(a) (West. Supp. 1983); lowa Code Ann. §304.40-320¢1) (1981);
Nev. Rev. Stat. §414.120(2) (1979); Ohio Rev. Code Ann. §2317.54(c) (Page 1981);
Tex. Stat. Ann. AR, 45901, §86.03(a), 6.04(a), 6.05 (Vernon Supp. 1983); Wash
Rev. Code Ann. §7.70 066 (Supp. 1983); Vi. Stat. Ann. Tit. 12 §1909(c)(3), (d)
(Supp. 1984); Hawaii Rev. Stat. §671.3(a), (b) (Supp. 1984); Minn. Stat. Ann.
§§144.651(2) (West. Supp. 1984).

4 For example, these 8 statutes mention relatives, such as a spouse, parent or adult
children. Ga. Code Ann. §§88-2904 (1976); Idaho Code §39-4363(a), (b) (1977);
La. Rev. Stat. Ann. §40.1299.53 (West 1977); Me. Rev. Stat. Ann. Tit. 24,
§2905(1) (Supp. 1983); Miss. Code Ann. §§41-41-3 (1972); Neb. Rev. Stat.
§44-2208 (1978); N.C. Gen. Stat. §90.21-13(a) (1981); Utah Code. Ann. §78-14-5(4)
(1977). See also Ala. Code Sec. 26-1-2(c)(2) (Repl. 1986); Alaska Stal. Scc.
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Deception is the deliberate misrepresentation of
facts through words or actions in order to make
a person believe that which is not true. Because
human interaction and self-determination
depend upon use of accurate information, there
is a strong presumption that deception either by
imparting or by withholding information is
unethical.

Deception, even when intended to benefit the
patient, always requires justification. The rare
cases of justifiable deception are more properly
discussed in the context of informed consent.
The following opinion is intended to address
deceptive behavior which cannot be justified. It
is concerned primarily with deception as a
means of abusing power in a professional
relationship.

The primary duty of physicians is to apply
their knowledge in a way that both promotes the
health and respects the autonomy of their
patients. Insofar as physicians possess greater
knowledge about the intricacies of diagnosis
and treatment, they have a fiduciary responsibil-
ity to patients. While professional knowledge
gives physicians an advantage in the relation-
ship, their professional commitment is to use
that knowledge on behalf of patients. Unless
physicians share knowledge and information,
patients cannot exercise autonomy in integrating
personal values and concerns. Deception for the
purpose of exploiting any imbalance in the
relationship in order to benefit physicians at
patients’ expense, economically or any other
way, is unethical.

Exploitative deception can occur in the way
physicians represent their expertise to patients
and in the way they communicate with patients
regarding medical diagnosis and treatment. The
forms deception can take include explicit lying,
deception by implication, and deception by
omission of information that patients need to
make decisions in their own regard. Examples of

these kinds of deception can help to clarify their
seriousness.

Deception

DECEPTION BY EXPLICIT LYING

It is unethical for a physician deliberately to
misstate facts, for example, to lie about his or her
credentials, experience, and /or success rates. It
is also unethical to misrepresent facts about
conditions or treatments that apply to the
patient, such as complication rates for a proce-
dure.

DECEPTION BY IMPLICATION
-

Deception by implication is a more insidious
and more frequent dereliction. An example is
citing national experience and success rates in
infertility procedures, implying that the same
data apply locally as well. Another example of
unethical behavior is alarming a patient by
implication about abnormal, but relatively
innocuous conditions, thereby promoting
excessive diagnostic procedures, unnecessary
surgery or other over-treatment. Conversely, it
is deceptive to imply that a condition or proce-
dure entails fewer risks than actually exist.

DECEPTION BY OMISSION OF
INFORMATION

—

Deception by omission can also be unethical. An
example is failure to disclose options or informa-
tion that might lead a patient to choose a differ-
ent physician or a different mode of treatment.
Similarly, failure to disclose a medical alterna-
tive that is therapeutically equal but less advan-
tageous to the physician than a surgical inter-
vention manipulates a patient’s choice and may
expose her to hazards or expense she would
prefer to avoid.

Conflict of interest, or the appearance of
conflict of interest, ought to be avoided insofar
as possible. When unavoidable, conflict of
interest that can be anticipated must be evalu-
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ated in advance and discussed with patients. If it
arises in the course of diagnosis or therapy, it
must then be disclosed and resolved without
deception. For example, failure to disclose an
interest in an imaging center or laboratory
where a referral might result in financial benefit
to the physician, is unethical. On the other hand
deception may be involved in cases when
undisclosed financial arrangements result in
under-treatment of a patient. Examples of this
could occur when professionals profit from
inapprop: ‘ately limiting care.

THE RISK OF SELF-DECE
When professional prestige or financial gain is

involved, self-deception is an ever-present
possibility. That is, relevant information poten-

Copyright © November 1990

tially detrimental to one’s interests may either

not be sought or may be consciously or uncon-
sciously suppressed. To maintain professional
integrity, physicians need to monitor regularly
the motivations that underlie their policies on

the disclosure of information to patients.

SUMMARY

Deception is the deliberate misrepresentation of
facts through words or actions in order to make
a person believe that which is not true. The
forms deception can take include explicit lying,
deception by implication, and deception by
omission of information that patients need to
make decisions in their own regard. Deception
intended to advantage the physician economi-

- cally or otherwise at the expense of the patient is
. unethical.

The American College of Obstetricians and Gynecologists
409 12th Street, SW ¢ Washington, DC 20024-2188
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-

Advancing capabilities in prenatal care, diag-
nosis, and high-risk pregnancy management;
new knowledge of factors affecting fetal growth
and development; and potential therapies have
focused the attention of both physicians and pa-
tients on the need for patient counseling in these
areas. Much of this counseling is best provided
by the obstetrician. The need for spedial informa-
tion, however, may require the services of other
professionals with expert knowledge. Such
counseling should include an exploration of the
attitudes, beliefs, and values of each participant
as they relate to the issues being considered and
theirimpact on the decisions to be made.

The ethical concerns of those involved can be
outlined as follows:

1. The ethical practitioner will recommend
counseling for the patient or couple about cer-
tain types of potential risks involved in preg-

Copyright © March 1988

Ethical Issues in Pregnancy Counseling

A Guide to Counseling Prospective Parents in Light of
Current Capabilities for Evaluation of Pregnancy
Outcome, As Well As for Obstetric Management

2.

The American College of Obstetricians and Gynecologists
600 Maryland Avenue, SW » Suite 300 East » Washington, DC 20024-2588

\

nancy for both her and her fetus. Such
counseling should include information that
may be required for informed decision-mak-
ing, including the availability, dependability,
and possible hazards of relevant tests, proce-
dures, and therapies.

No commitment either to continue or to ter-
minate a pregnancy ought to be a prerequisite
for undertaking diagnostic or therapeutic
procedures.

Potential parents should be advised to seek
counseling prior to conception whenever
possible, because an existing pregnancy may
place a different stress on the decision-mak-
ing process. If pregnancy has begun before
the patient or couple is first seen, counseling
should be undertaken promptly to allow as
much time as possible for making decisions
regarding the management of the pregnancy.

123&739/1020%
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/

Informed consent is an ethical concept that has
become integral to contemporary medical ethics
and medical practice. In recognition of the ethi-
cal importance of informed consent, the Com-
mittee on Ethics affirms that:

1. Informed consent for medical treatment and
for participation in medical research is an
ethical requirement (which legal doctrines
and requirements can in part reflect).
Informed consent is an expression of respect
for the patient as a person; it particularly re-
spects a patient’s moral right to bodily integ-
rity, to self-determination regarding sexuality
and reproductive capacities, and to the sup-
port of the patient’s freedom within caring
relationships.

Informed consent not only ensures the pro-
tection of the patient against unwanted medi-
cal treatment, but it also makes possible the
active involvement of the patient in her or his
medical planning and care.

Freedom is maximized in relationships marked
by mutuality and equality; this offers both

an ethical ideal and an ethical guideline for
physician~patient relationships.
Communication is necessary if informed con-
sent is to be realized, and physicians can help
to find ways to facilitate communication not
only in individual relations with patients but
also in the structured context of medical care
institutions.

Informed consent should be looked upon as a
process, a process that includes ongoing
shared information and developing choices
as long as one is seeking medical assistance.

The ethical requirement of informed consent
need not conflict with physicians’ overall
ethical obligation to a principle of benefi-
cence; that is, every effort should be made to
incorporate a commitment to informed con-
sent within a commitment to provide medi-

Ul

Ethical Dimensions of Informed Consent

cal benefit to patients and thus to respect
them as whole and embodied persons.
There are limits to the ethical obligation of
informed consent, but a clear justification
should be given for any abridgement or sus-
pension of the general obligation.

9. Because ethical requirements and legal re-
quirements cannot be equated, physicians
should also acquaint themselves with the le-
gal requirements of informed consent.

The application of informed consent to contexts
of obstetric and gynecologic practice invites on-
going clarification of the meaning of these nine
statements. What follows is an effort to provide
this.

HISTORICAL BACKGROUND

In 1980, the Committee on Ethics of the Ameri-
can College of Obstetricians and Gynecologists
(ACOG) developed a statement on informed
consent.* This statement reflected what is now
generally recognized as a paradigm shift in the
ethical understanding of the physician-patient
relationship. The 1970s had seen in the United
States a marked change from a traditional 2 -
most singular focus on the benefit of the patient
as the governing ethical principle of medical
care to a new and dramatic emphasis on a re-
quirement of informed consent. That is, a central
and often sole concern for the medical well-be-
ing of the patient gave way to, or was at least
modified to include, concern for the patient’s
autonomy in making medical decisions.

*This statement, “Ethical Considerations Associated
with Informed Consent,” was subsequently approved
and issued in 1980 as a Statement of Policy by the Ex-
ecutive Board of ACOG. In 1989, it was withdrawn
for revision by the Committee on Ethics.




In the 1980s this national shift was both rein-
forced and challenged in medical ethics. Clinical
experience as well as developments in ethical
theory generated further questions about the
practice of informed consent and the legal doc-
trine that promoted it. If in the 1970s informed
consent was embraced as a corrective to pater-
nalism, the 1980s exhibited a growing sense of
need for shared decision-making as a corrective
to the exaggerated individualism that patient
autonomy had sometimes produced. At the
same time, factors such as the proliferation of
medical technologies, the bureaucratic and fi-
nancial complexities of health care delivery sys-
tems, and the growing sophistication of the gen-
eral public regarding medical limitations and
possibilities continued to undergird an apprecia-
tion of the importance of patient autonomy and
a demand for its safeguard in and through in-
formed consent.

In the 1990s there are good reasons for consid-

“ering once again the ethical significance and
practical application of the requirement of in-
formed consent. This is particularly true in the
context of obstetric and gynecologic practice.
Here medical options, public health problems,
legal interventions, and political agendas have
not only expanded but interconnected with one
another in unprecedented ways. ACOG's con-
cern for these matters is reflected in its more re-
cent documents on informed consent and on
particular ethical problems such as maternal-
fetal conflict, sterilization, and surrogate moth-
erhood (1-9). While a general ethical doctrine of
informed consent cannot by itself resolve prob-
lems like these, it is nonetheless necessary for
understanding them.

Informed consent for medical treatment and
for participation in medical research is both a
legal and an ethical matter. In the short 20th-
century history of informed consent, statutes
and regulations as well as court decisions have
played an important role in the identification
and sanctioning of basic duties. Judicial deci-
sions have sometimes provided insights regard-
ing rights of self-determination and of privacy in
the medical context. Government regulations
have rendered operational some of the most
general norms formulated in historic ethical
codes.* Yet there is little recent development in
the legal doctrine of informed consent, and the
most serious current questions are ethical ones
before they are ones of the law. As the
President’s Commission reported in 1982,
“Although the informed consent doctrine has
substantial foundations in law, it is essentially
an ethical imperative” (10). What above all
bears reviewing, then, is the ethical dimension
of the meaning, basis, and application of in-
formed consent.

THE ETHICAL MEANING OF INFORMED
CONSENT

The ethical concept of “informed consent” con-
tains two major elements: free consent and com-
prehension (or understanding). Both of these ele-
ments together constitute an important part of a
patient’s “self-determination” (the taking hold
of one’s own life and action, determining the
meaning and the possibility of what one under-
goes as well as what one does).

Eree consent is an intentional and voluntary act
which authorizes someone else to act in certain
ways. In the context of medicine, it is an act by
which a person freely authorizes a medical inter-
vention in her or his life, whether in the form of
treatment or participation in research. As “con-
sent,” it implies the opposite of being coerced or

_unwillingly invaded by forces beyond oneself.

As “free,” consent implies a choice between al-
ternatives. It includes the possibility of choosing
otherwise—as the result of deliberation and/or
of identification with different values and pref-
erences. Free consent, in other words, implies
the possibility of choosing this or that option or
the refusal of any proposed option.

Comprehension (as an ethical element in in-
formed consent) includes awareness and some
understanding of information about one’s situa-
tion and possibilities. Comprehension in this
sense is necessary in order for there to be free-
dom in consenting. Free consent, of course, ad-
mits of degrees, and its presence is not always
verifiable in concrete instances; but if it is to be
operative at all in the course of medical treat-
ment, it presupposes some level of understand-
ing of available options.

Many people who are thoughtful about these
matters have different beliefs about the actual
achievement of informed consent and about hu-
man freedom. Whether and what freedom itself
is has often been disputed. Despite continuing
differences in underlying philosophical perspec-
tives, however, important agreement has grown
in this society about the need for informed con-
sent and about its basic ethical significance in
the context of medical practice and research. It is
still important to try to clarify, however, who

*The Nuremberg Code in 1948 and the World Medical
Association’s Declaration of Helsinki in 1964 identi-
fied ethical restrictions for medical research on hu-
man subjects. For a history of the development of
such codes and a general history of the ethical and
legal concept of informed consent, see Ruth R. Faden
and Tom L. Beauchamp, A History and Theory of In-
formed Consent (New York: Oxford University Press,
1986). A culminating summary of federal regulations
in the United States can be found in the Federal Regis-
ter (June 26, 1991).



and what informed consent serves, and how it
may be protected and fostered. This clarification
cannot be achieved without some continuing
consideration of its basis and goals and the con-
crete contexts in which it must be realized.

THE ETHICAL BASIS AND PURPOSE OF
INFORMED CONSENT

One of the important arguments for the ethical
requirement of informed consent is an argument
from utili*y, or from the benefit that can come to
patients when they actively participate in deci-
sions about their own medical care. That is, the
involvement of patients in such decisions is
good for their health—not only because it is a
protection against treatment which patients
might consider harmful, but because it contrib-
utes positively to their well-being. There are at
least two presuppositions here: One is that pa-

tients know something experientially about their -

own medical condition that can be helpful and
even necessary to the sound management of
their medical care. The other is that, wherever it
is possible, the active role of primary guardian
of one’s own health is more conducive to well-
being than is a passive and submissive “sick
role.” The positive benefits of patient decision-
making are obvious, for example, in the treat-
ment of alcohol abuse. But the benefits of active
participation in medical decisions are multifold
for patients, whether they are trying to maintain
their general health, or recover from illness, or
conceive and deliver healthy babies, or live re-
sponsible sexual lives, or accept the limits of
medical technology, or enhance whatever pro-
cesses they are in that bring them to seek medi-
cal care.

Utility, however, is not the only reason for
protecting and promoting patient decision-
making. Indeed, the most commonly accepted
foundation for informed consent is probably the
principle of respect for persons. This principle ex-
presses an ethical requirement to treat human
persons as “ends in themselves” (that is, not to
use them solely as means or instruments for
someone else’s purposes and goals). The logic of
this requirement is based on the perception that
all persons as persons have certain features or
characteristics that constitute the source of an
inherent dignity, a worthiness and claim to be
affirmed in their own right. One of these fea-
tures has come to be identified as autonomy—

a person'’s capacity or at least potential for self-
determination (for self-governance and freedom
of choice). To be autonomous in any degree is to
have the capacity to set one’s own agenda—in
some important way to choose one’s actions and
even one’s attitudes, to determine the meaning

of the outcome of one’s life. Given this capacity
in persons, it is ordinarily an ethically unaccept-
able violation of who and what persons are to
coerce their actions or to refuse their participa-
tion in important decisions that affect their lives.
One of the important developments in ethical
theory in recent years is the widespread recogni-
tion that autonomy is not the only characteristic
of human persons that is a basis for the require-
ment of respect. Human persons, it is noted, are
essentially social beings, relational in the struc-
ture of their personalities, their needs, and their
possibilities. Given this “relationality,” then, the
goal of human life and the content of human
well-being cannot be adequately understood
only in terms of self-determination—especially
if self-determination is understood individualis-
tically and if it results in human relationships
that are primarily adversarial. A sole or even
central emphasis on patient autonomy in the in-
formed consent process in the medical context

- risks replacing paternalism with a distanced and

impersonal relationship of strangers negotiating
rights and duties. If persons are to be respected
and their well-being promoted, informed con-
sent must be seen as serving a fuller notion of
relationship.

Patients come to medical decisions with a his-
tory of relationships, personal and social, famil-
ial and institutional. Decisions are made in the
context of these relationships, shared or not
shared, as the situation allows. Above all, these
decisions are made in a relationship between
patient and physician (or often between patient
and multiple professional caregivers).

The focus, then, for understanding both the
basis and the content of informed consent must
shift to include the many facets of the physician—
patient relationship. Informed consent, from this
point of view, is not an end, but a means. Itis a
means not only to the responsible participation
by patients in their own medical care; it is also a
means to a new form of relationship between
physician (or any medical caregiver) and pa-
tient. From this perspective it is possible to see
the contradictions inherent in an approach to
informed consent that would, for example:

1. Lead a physician (or anyone else) to say of a
patient, “I gave her informed consent”

2. Assume that informed consent was achieved
simply by the signing of a document

3. Consider informed consent primarily as a
safeguard for physicians against medical
liability

It is also possible to see, from this perspective,
that informed consent is not meant to undergird
a patient’s unlimited demand for treatment, ar-
bitrary noncompliance with agreed upon treat-



ment, or whimsical withdrawal from an agreed
upon research protocol.

Freedom is maximized in relationships of
trust; understanding is enhanced in the nuanced
frameworks of conversation. Self-determina-
tion need not be either combative or submissive,
but situated in relationships of mutuality of re-
spect and, insofar as possible, equality of per-
sonal power. These kinds of professional rela-
tionships represent the preferred context for
informed consent.

OBSTETRICS AND GYNECOLOGY: SPECIAL
ETHICAL CONCERNS FOR INFORMED
CONSENT

The practice of obstetrics and gynecology has
always faced special ethical questions in the
implementation of informed consent. How, for
example, can the autonomy of patients best be
respected when serious decisions must be made
in the challenging situations of labor and deliv-
ery? What kinds of guidelines can physicians
find for respecting the autonomy of adolescents,
when society acknowledges this autonomy by
and large only in the limited spheres of sexuality
and reproduction? Do “recommendations”
compromise patient autonomy in the context of
genetic counseling? How much information
should be given to patients about controversies
surrounding specific treatments? How are be-
neficence requirements (regarding the well-
being of the patient) to be balanced with rights
of patient choice, especially in a field of medical
practice where so many key decisions are irre-
versible? These and many other questions con-
tinue to be important for fulfilling the ethical
requirement of informed consent.
Developments in the ethical doctrine of in-
formed consent (regarding, for example, the sig-
nificance that relationships have for decision-
making) have helped to focus some of the
concerns that are particular to the practice of ob-
stetrics and gynecology. Where women’s health
care needs are addressed, and especially where
these needs are related to women's sexuality
and reproductive capacities, the issues of patient
autonomy and relationality take on special sig-
nificance. In other words, the gender of patients
makes a difference where ethical questions of
informed consent are concerned, because gender
in our society has been a relevant factor in
interpreting the meaning of autonomy and
relationality. This is not to say that in some es-
sential sense autonomy or relationality (or in-
formed consent and relationships) ought to be
different for women and men; indeed, quite the
opposite. Rather, this alerts us to the possible

inconsistencies in the application of the ethical
requirement of informed consent.

While issues of gender are to be found in ev-
ery area of medical practice and research,* they
are particularly important in the area of obstet-
rics and gynecology. Of special relevance here,
for example, are the insights now being articu-
lated by women out of their experience—that is,
their experience specifically in the medical set-
ting, but also more generally in relation to their
own bodies, in various patterns of relation with
other persons, and in the larger societal and in-
stitutional contexts in which they live. These in-
sights offer both a help and an ongoing chal-
lenge to the professional self-understanding and
practice of obstetricians and gynecologists
(whether they themselves are women or men).

Obstetrics and gynecology has in a special
way seen new dimensions of informed consent
emerge, and here new models for the active par-
ticipation of health care recipients have been cre-
ated. Some of these developments are the result
of effective arguments that pregnancy and child-
birth are not diseases, though they bring women
importantly into relation with medical profes-
sionals. Even when women'’s medical needs are
more precisely needs for diagnosis and treat-
ment, their concerns to hold together the values
of both autonomy and relationality have been
influential in shaping not only ethical theory but
also medical practice. Women themselves have
questioned, for example, whether autonomy
can really be protected if it is addressed in a
vacuum, apart from an individual’s concrete
roles and relationships. But women as well as
men have also recognized the ongoing impor-
tance of respect for autonomy as a requirement
of moral justice in every relationship. Many
women therefore continue to articulate funda-
mental concerns for bodily integrity and self-
determination. At the same time they call for at-
tention to the complexity of the relationships
that are involved when sexuality and parenting
are at issue in medical care.

The difficulties that beset the full achievement
of informed consent in the practice of obstetrics
and gynecology are not limited to individual
and interpersonal factors. Both providers and
recipients of medical care within this specialty

*See, for example, a recent study of court decisions on
refusal of treatment regarding dying patients (Miles
SH, August A. Courts, gender, and the “right to die.”
Law Med Health Care 1990;18(1-2 [Spring-Summer]):
85-95). The conclusion of this study is that court deci-
sions for women patients differ from court decisions
for men; that is, in general, men’s previously stated
wishes about “extraordinary” or “heroic” measures of
treatment are taken more seriously than are women'’s.

)



have recognized the influence of such broad
social problems as the historical imbalance of
power in gender relations; the constraints on in-
dividual choice posed by complex medical tech-
nology; and the intersection of gender bias with
race and class bias in the attitudes and actions of
individuals and institutions. None of these prob-
lems makes the achievement of informed con-
sent impossible. But, they alert us to the need to
identify the conditions and limits, as well as the
central requirements, of the ethical application
of this doctrine.

ETHICAL APPLICATIONS OF INFORMED
CONSENT

Insofar as comprehension and free consent are
the basic ethical elements in informed consent,
its efficacy and adequacy will depend on the
fullness of their realization in patients’ decisions.
There are ways of assessing this and strategies
for achieving it, even though—Ilike every event
of human freedom—informed consent involves
a process that is not subject to precise measure-
ment.

It is difficult to specify what consent consists
in and requires, for it is difficult to describe a
free decision in the abstract. Two things can be
said about it in the context of informed consent
to a medical intervention, however, elaborating
on the conceptual elements we have already
identified. The first is to describe what consent is
not, what it is freedom from. Informed consent
includes freedom from external coercion, manip-
. ulation, or infringement of bodily integrity. It is
freedom from being acted upon by others when
they have not taken account of and respected
one’s own preference and choice. This kind of
freedom for a patient is not incompatible with a
physician’s giving reasons that favor one option
over another. Medical recommendations, when
they are not coercive or deceptive, do not violate
the requirements of informed consent. For ex-
ample, to try to convince a patient to take medi-
cation that will improve her health is not to take
away her freedom (assuming that the methods
of convincing are ones that respect and address,
not overwhelm, her freedom). Or in another ex-
ample, an attempt to persuade a woman who
has tested positive for the human immunodefi-
ciency virus that she should communicate the
results of her testing to medical personnel who
will be treating her infant is not in itself coercive;
it need not violate her freedom.

The second thing that can be said about in-
formed consent to a medical intervention is that
while it may be an authorization of someone
else’s action toward one’s self, it is—more pro-

foundly—an active participation in decisions
about the management of one’s medical care. It
is therefore (or can be) not only a “permitting”
but a “doing.” It can include decisions to make
every effort toward a cure of a disease; or when
cure is no longer a reasonable goal, to maintain
functional equilibrium; or, finally, to receive

~ medical care primarily in the form only of com-

fort. The variety of choices that are possible to a
patient ranges, for example, from surgery to
medical therapy, from diagnostic tests to hor-
mone replacement, and from one form of con-
traception to another. For women in the context
of obstetrics and gynecology, the choices are of-
ten ones of positive determination of this kind of
assisted reproduction or that, this kind of pre-
ventive medicine or that—choices that are best
described as determinations of their own actions
rather than the “receiving” of care as a “pa-
tient.”

Consent in this sense requires not only exter-
nal freedom but the internal freedom which is a
capacity for self-determination. Internal freedom
includes not only freedom from inner compul-
sion and fear, but (as we have already observed)
freedom from ignorance. Hence, consent is
specified as “informed,” and it depends on the
further specification of what “comprehension”
means.

Because comprehensicn requires information,
it implies the disclosure of information and a
sharing of interpretations of its meaning by a
medical professional. The accuracy of disclosure,
insofar as it is possible, is governed by the ethi-
cal requirement of truth-telling (11). The ad-
equacy of disclosure has been judged by various
criteria, including:

1. The common practice of the profession

2. Thereasonable needs and expectations of the
ordinary person who might be making a par-
ticular decision

3. The unique needs of an individual patient
faced with a given choice*

Although these criteria have been generated in
the rulings of courts, the courts themselves have
not provided a unified voice as to which of these
criteria should be determinative. Trends in judi-
cial decisions in most states were for a time pri-
marily in the direction of the “professional prac-
tice” criterion, requiring only the consistency of
one physician’s disclosure with the practice of
disclosure by other physicians. Now the trend in

*For an overview of legal standards for disclosure,
and of ethical questions that go beyond legal stan-
dards, see Ruth R. Faden and Tom L. Beauchamp, A
History and Theory of Informed Consent (New York: Ox-
ford University Press, 1986:30-34, 306-316).



many states is more clearly toward the “reason-
able person” criterion, holding the medical pro-
fession to the standard of what is judged to be
material to an ordinary person’s decision in the
given medical situation. The criterion of the sub-
jective needs of the patient in question has been
generally too difficult to implement in the legal
arena, though the force of its ethical appeal is
significant.

Health care providers should engage in some
ethical discernment of their own as to which cri-
teria are most faithful to the needs and rightful
claims of patients for disclosure. All three crite-
ria offer reminders of ethical accountability and
guidelines for practice. All three can help to illu-
minate what needs to be shared in the usually
significant categories for disclosure: diagnosis
and description of the patient’s medical condi-
tion; description of the proposed treatment, its
nature and purpose; risks and possible compli-
cations associated with the treatment; alternative
treatments or the relative merits of no treatment
at all; and the probability of success of the treat-
ment.

Listing categories of disclosure does not by
itself fill out all the elements that are important
to adequacy of disclosure. For example, the obli-
gation to provide adequate information to a pa-
tient implies an obligation for physicians to be
current in their own knowledge, for example,
about treatments, and disease processes. And
when physicians make informed consent possi-
ble for patients by giving them the knowledge
they need for choice, it should be clear to pa-
tients that their continued medical care by a
given physician is not contingent on their mak-
ing the choice that the physician prefers (assum-
ing the limited justifiable exceptions to this that
we will note below).

Those who are most concerned with problems
of informed consent insist that central to its
achievement is communication—communica-
tion between physician and patient, but also
communication among the many medical pro-
fessionals who are involved in the care of the
patient, and communication (where this is pos-
sible and appropriate) with the family of the
patient. The role of documentation in a formal
process of informed consent can be a help to
necessary communication (depending on the
methods and manner of its implementation).
Yet the completion of consent forms, however
legally significant, cannot substitute for the com-
munication of disclosure, the conversation that
leads to free refusal or consent (2).

To note the importance of communication for
the implementation of an ethical doctrine of in-
formed consent is, then, to underline the fact
that informed consent involves a process. There
is a process of communication that leads to ini-

tial consent (or refusal to consent) and that can
make possible appropriate ongoing decision-
making,.

There are, of course, practical difficulties with
ensuring the kind of communication necessary
to informed consent. Limitations of time in a
clinical context, patterns of authority uncritically
maintained, underdeveloped professional com-
munication skills, “language barriers” between
technical discourse and ordinarily comprehen-
sible expression, situations of stress on all
sides—all of these frequently yield less than
ideal circumstances for communication. Yet the
ethical requirement of informed consent, no less
than a requirement for good medical care, ex-
tends to a requirement for reasonable communi-
cation. The conditions for communication may
be enhanced by creating institutional policies
and structures that make it more possible and
effective.

It is obvious that while disclosure and consent
are basic ethical requirements and not only ide-
als, they admit of degrees. There will always be
varying levels of understanding, varying de-
grees of internal freedom. The very matters of
disclosure are of a kind that are often character-
ized by disagreement among professionals, un-
certainty and fallibility in everyone’s judgments,
the results not only of scientific analysis but of
medical insight and art. And the capacities of
patients for comprehension and consent are
more or less acute, of greater or lesser power,
focused in weak or strong personal integration,
compromised or not by pain, medication, or
disease. Some limitations mitigate the obligation
of informed consent, and some render it impos-
sible. But any compromise or relaxation of the
full ethical obligation of informed consent re-
quires.specific ethical justification.

THE LIMITS OF INFORMED CONSENT

Because informed consent admits of degrees of
implementation, there are, then, limits to its
achievement. These are not only the limits of
fallible knowledge or imperfect communication.
They are limitations in the capacity of patients
for comprehension and for choice. Assessment
of patient capacity is itself a complex matter,
subject to mistakes and to bias. Hence, a great
deal of attention has been given to criteria for
determining individual capacity (and the legally
defined characteristic of “competence”) and for
just procedures for its evaluation (12). When
persons are entirely incapacitated for informed
consent, the principle of respect for persons re-
quires that they be protected. Much attention
has also been given to the ways and the means
of this protection. In general, decisions must be
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made in these situations for the patient—either
by attempts to give a “substituted judgment” (a
decision based on what the patient would have
wanted, assuming some knowledge of what

the patient’s wishes would be) or by a decision
made according to the “best interests” of the pa-
tient. The relative merits of these two options
depend on the concrete situation of the patient
and those who know and care for her.

The judgment that informed consent is impos-
sible in some circumstances indicates a kind of
limit that is different from a minimized, or par-
tial, actuzlization of consent. One way to ac-
knowledge this is to say that there are limits to
the obligation to obtain informed consent at all.
Another way is to identify alternative means
(for example, “substituted judgment”) by which
the values and goals of informed consent can be
preserved. Both of these ways are perhaps
served by saying simply that there are excep-
tions to the strict rule of informed consent.
These exceptions are of several kinds.

First, impossibility of any achievement of in-
formed consent suspends the ethical obligation.
This is exemplified in emergency situations
where consent is unattainable and in other situa-
tions where a patient is not at all competent or
capable of giving consent. In the practice of ob-
stetrics and gynecology, as in any other special
practice, there are situations where decisions can
be based only on what is judged to be in the
“best interest” of the patient—a judgment made,
if possible, by family members (or a legal guard-
ian) and medical professionals together. Yet
often when a patient is not able to decide for
herself (perhaps, for example, because of the
amount of medication needed to control pain) a
“substitute judgment” or a judgment on the ba-
sis of prior informed consent can be made with
confidence if care has been taken beforehand to
learn the patient’s wishes. This signals the im-
portance of early communication so that what a
patient would choose in a developing situation
is known—so that, indeed, it remains possible to
respect the self-determination that informed
consent represents.

A second way in which the rule of informed
consent may be suspended is by being overridden
by another obligation. There are a number of
other ethical obligations that can in certain cir-
cumstances override or set limits to the extent of
the requirement of informed consent. For ex-
ample, strong claims for the public good (specifi-
cally, public health) may set limits to what a pa-
tient can choose or refuse. That is, the rights of
others not to be harmed may sometimes take
priority over an individual’s right to refuse a
medical procedure (as is the case in exceptional
forms of mandatory medical testing and report-
ing). On the other hand, scarcity of personnel

and equipment may in some circumstances
mean that individual patients cannot have cer-
tain medical procedures “just for the choosing.”
Also, what is known as therapeutic privilege can
override an obligation to disclose information
and hence to obtain informed consent. “Thera-
peutic privilege” is the limited privilege of a
physician to withhold information from a pa-
tient in the belief that this information about the
patient’s medical condition and options will
seriously harm the patient. Concern for the
patient’s well-being (the obligation of benefi-
cence) thus comes into conflict with respect for
the patient’s autonomy. This is a difficult notion
to apply, however, and great caution must be
taken in any appeal made to it. It should not, for
example, be used as a justification for ignoring
the needs and rights of adolescents to participate
in decisions about their sexuality and their re-
productive capacities. It is reasonable to argue
that therapeutic privilege is almost never a basis
for completely overriding the obligation of in- -~
formed consent, and that when it is, it may char-
acterize a temporary situation, one that will later
allow the kind of communication conducive to
the freedom of the patient.

Third, and finally,* there are limits intrinsic to
the patient-physician relationship that keep the
requirement of informed consent from ever be-
ing absolute. Physicians are moral agents or
decision-makers, too, and as such retain areas of
free choice—as in the freedom not to provide
medical care that they deem medically or ethi-
cally irresponsible (a freedom that is sometimes
called a right to “conscientious objection”). In-
terpretations of medical need and usefulness
may lead a physician, for example, to refuse to
perform surgery or prescribe medication

*Sometimes another exception to the rule of informed
consent is thought to occur in the rare situation when
a patient effectively waives her right to give it. This
can take the form of refusing information necessary
for an informed decision, or simply refusing alto-
gether to make any decision. However, there are two
reasons for not considering this an exception with the
same status as the others listed here:

1. A waiver in such instances seems to be itself an
exercise of choice, and its acceptance can be part
of respect for the patient’s autonomy.

2. Implicit in the ethical concept of informed consent
is the goal of maximizing a patient’s freedoms,
which means that “waivers” should not be ac-
cepted complacently without some concern for
the causes of the patient’s desire not to participate
in the management of her care.

In any case, it should be noted that in states where
informed consent forms are required, it may be neces-
sary to meet this requirement in some legally accept-
able way.



(though the physician should provide the pa-
tient with information about her medical op-
tions). In the mutuality of the patient-physician
relationship, each one is to be respected as a per-
son and supported in her or his autonomous de-
cisions insofar as those decisions are not, in par-
ticular circumstances, overridden by other
ethical obligations. The existing imbalance of
power in this relationship, however, is a re-
minder to physicians of their greater obligation
to ensure and facilitate the informed consent of
each patient. That is, differences in professional
knowledge can and should be bridged precisely
through efforts at communication of informa-
tion. Only in this way can decisions that are
truly mutual be achieved.

Acknowledging the limits of the ethical re-
quirement of informed consent, then, clarifies
but does not weaken the requirement as such. In
recognition of this, the ACOG Committee on
Ethics affirms the nine statements with which
this document began.
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RIGHT TO LIFE ASSOCIATION

INFORMED CONSENT
TALKING POINTS

Objection: LEGISLATOR fNTERVENTION

Answer: 1) Does not allow a legislator to be involved in
individual lawsuits under the civil remedy
provision of the bill.

2) Only allows a legislator to intervene in a lawsuit
wherein the constitutionality of any provision of
the bill is challenged. This prevents the

_situation which has occurred recently in a number
of abortion related court cases in Montana whereby
Pro-Life organizations were excluded from being
allowed to participate in the case.

Objection: FATHER AND GRANDPARENT CAN SUE (new section 7)

Answer: This provision allows the father of the aborted child
or the parents of the aborted mother to legally
pursue the rights of the aborted mother if she
cannot.

1) A minor cannot sue on their own behalf.

2) The aborted mother is killed or otherwise
incapacitated, either as a result of the
abortion or some other disability (mental
retardation, etc.).

Objection: INSERTS GOVERNMENT INTO A PRIVATE DECISION (privacy
rights)

Answer: Not true. - The only government involvement called
for by this bill is to publish and disseminate free
of charge scientifically accurate and objective
information, staff a hot line, and design and collect
written reports from abortion providers.

The remainder of the provisions in the bill are
enforceable, primarily at the election of the aborted
women. (Criminal enforcement takes place upon the
complaint of an injured party at the discretion of
the local prosecutor.)

Rather than interfere in a personal right of a woman
to choose abortion, SB 292 facilitates the making of
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Answer:

Objection:

Answer:

Objection:

Answver:
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a choice by a pregnant woman by arming her with the
facts about risks of abortion, childbirth; abortion
alternatives; and objective information about the
development of- her unborn child.

ALLEGATIONS OF UNCONSTITUTIONALITY

1)

2)

The United States Supreme Court and Federal
Courts have been very liberal in upholding

and requiring the enforcement of informed
consent provisions similar to those contained
in SB 292. Co

The Montana Constitutional provision on
privacy was adopted by the 1972

Constitutional Convention before anyone had

any idea that the word privacy was actually a
code word for legalized abortion on demand
through all nine months of pregnancy for any
reason whatsocever. Consequently it is doubtful
that Montana's constitutional provision on
privacy could be construed in such a way as to
strike down SB 292. Montana's privacy provision
in the abortion context is not tested and it's
application in the abortion context on the part
of opponents to SB 292 is pure speculation.

REPORTING REQUIREMENT IS TOO BURDENSOME

1)

2)

3)

4)

More extensive reporting requirements are
currently in place and enforced in Pennsylvania
than in SB 292 (eg. how many teenagers asked for
and were given informed consent and how many women
at each of the different stages of pregnancy asked
for and obtained informed consent).

Reporting provisions similar to SB 292 have been
upheld by courts of appeal for the states of
Mississippi and North Dakota and are presently on
appeal and likely to be upheld with respect to
South Dakota.

Both the U.S. Supreme Court decisions in CASEY
and DANFORTH have upheld reporting requirements in
informed consent statutes.

The Montana Right To Life Association has
absolutely no interest in passing legislation that
will not be enforced by the courts.

INFORMED CONSENT MUST BE CERTIFIED IN WRITING 24 HOURS

BEFORE THE ABORTION

That provision was eliminated by Senator Bartlett's
amendment in committee.
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WOMEN'S RIGHT TO KNOW SB 292
Section by Section Analysis

Leqgislative Findings

Knowledgeable exercise of woman's decision to abort depends on

receipt of sufficient information

Physician/patient contact in abortion contest is almost non
existent

Consequences of abortion are serious

Abortion facilities offer oni?yiiﬁited ¢ounseling

Definitions

Publicatioh of Materials

1.

Geographically indexed information on abortion alternatives

(phone numbers and addresses)

a. Adoption

b. Private & public agencies offering help; prenatal,
childbirth and neonatal care

Information on Unborn Child

a. Anatomical & physiological characteristics of child
in 2 week gestational increments

b. Information on possibility of child's survival at
each stage

Information on methods of abortion employed, medical risks of
abortion and childbirth

Other requirements

a. All information to be objective

b. Woman to be advised it is unlawful to coerce a person
to have an abortion

c. Information that adoptive parents can pay costs of
prenatal, childbirth & neonatal care

d. Materials must be legible



Emergency

Medical emergency defined:

to avert woman's death or risk substantial & irreversible
impairment of a major bodily function

Physician Reporting Requirements

Department of Health to prepare a form to be used by the
physician capturing the following information:

Number of women provided the information on:
a. Abortion risks

b. Abortion alternatives

c. That printed material available for review

Who provided the information in #1 above
a. The physician performing abortion

b. A referring physician

C. An agent of the physician

The number of women who availed themselves of the printed
information and the number who did not

The number of women who were furnished any information who
went ahead and had the abortion

The number of abortions performed under the medical emergency

part of the statute

a. Because of imminent death :

b. Because of substantial risk of irreversible impairment of
a major bodily function

Department to furnish copies of reporting forms to all
physicians at time of licensure and again by December 1 of
each year

Physician or his agent to send completed forms to department
by following February 28 of each year

Reports not submitted by March 31 subject to penalty of $500
per month they are delinquent

Department to issue public report summarizing statistics
gathered from reports by June 30

Department can change above dates or combine forms to achieve
administrative efficiencies



Civil Remedies

- Standard of proof; knowing or reckless violation of bills
provisions

~ Who may bring action if wviolation
1. Actual abortion
a. Mother (of aborted child)
b. Father (of aborted child)
Cc. Grandparents (of aborted child)

2. Attempted abortion
a. Mother (of aborted child)

3. Reporting violation
a. Department of Health

- Remedies provided
1. Actual & punitive damages for actual & attempted abortion
2. Injunction for reporting violation

3. Attorneys fees to plaintiff in a successful action

Protection of Privacy in Court Proceedings

- By order of court upon findings

- Record to be sealed & exclusion of witnesses from proceedings
when necessary to preserve woman's anonymity

Informed Consent

- Means voluntary consent after full disclosure
By Physician:

1. Medical risks associated with the particular abortion
procedure

2. Probable gestational age of child
3. Medical risks of carrying child to term
By physician or his/her agent:

1. Medical assistance benefits may be available for prenatal,
childbirth, and neonatal care
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2. Father is liable to pay child support
3. The woman has right to review the printed materials

4. Printed materials are from the Department of Health

- Informed consent to be given 24 hours prior to the abortion

- Written materials to be furnished at least 24 hours before
abortion if requested

- Oral information can be given over phone
- Written material can be mailed 72 hours before abortion

- No informed consent required in case of a medical emergency

Criminal Penalties

- None against woman
- Misdemeanor for wviolation of act by abortion providers
~ None for violation of failure to furnish written materials

to woman where Health Department has not made the materials
available to the abortion provider
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Mr. Chairman, Members of the Committee, my name is Katherine Keller. Mrs.

Mo tanpa for 19294, I am the mother of a 2 year old son and currently 12 weeks
pr gnant. Co

2 /2 years ago I moved to Montana, within a few months I found myself

ureremp loyed, struggling in an abusive relationship, and frightened I was
pregnant. Not knowing where to turn, I went to the Missoula Planned Farenthood
1c king for information and support. Instead of support I was handed a list of
Nawes and addresses of ABORTION FRVIDERS. I really hadn”t thought about
abortion, I just wanted some HELF. I was given no information on ADOFTIONM. No
in“ormation on the postible complications of the ABORTION. And no information
or how I could KEEFP MY BARY. Which is what I really wanted in the first place.

BT after leaving Planned Farenthood the only viable option presented to me was
abortion.

ii

tod

| 5
) i

I called Blue Mountain Clinic in Missoula, one of clinics off their list.

Ac ording to thier calculations I was 11 weeks pregnant and since the price
gc's up after 12 weeks. I was strongly encouraged to come in as soon as
possible. I was assured that when I came in I would have counseling that
morning and be sent home to think about it. Then come back for the abortion in

tl » afternoon. So, I’ scheduled the appointment Dctober 2, 1¥21: the day that
fd®ever changed my 11Fe'

Theat Wednesday mornlﬁg I walked into the Blue Mountain Clinic and paid $3230 in

cash up front. Durlﬁg the counseling session that morning; I remember asking
trz counselor if "IT? was a BARY. (I had to call my baby "IT" or I could not
h. ve gone though with the ABORTION.) Confidently she said "No it is just a

bTeh of tissue that isn‘t even alive." Not satisfied with the answer I
received I asked her if "IT" had a heartbeat and again the answer was "NO".
Ti ving to ease my conscience I asked her one last question " if "IT" could feel
pein?' This time she didn "t answer with confidence but instead looked away and
said "no." Then as if to reassure herself more than me she proceded to tell me
t at she had had an abortion and it was the best thing for HER.

)

Tr=zn instead of sending me home to think about everything that had been said.

T ey escorted me into the operating room. 1 remember wondering what I was
d“ﬁng there because they had said that I could go HOME FIRST. But who was I to
quection them, they were the ones in the white coats, the professionalse. So 1

d d exactly what they. . told me. 1 took my cloths off and put on the gown they

hwnded me. It was so degrading laying there waiting for a doctor that I would
never see again. 1 remember thinking about how rude he was earlier about not
w nting me to mess with his machine. I hadn"t even thought of touching his

m_chlne.

¥ en he came back in he didn“t even say a word, he just started dialating me
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EXHIBIT e
DAT
It's hard to imagine the heaviness and emptiness I and mySB—frff*‘géL_-
felt as we left Casper, Wyoming in 1937. TLittle did we know that cir-
cums tances and people would soon enter our lives which would unlock
the secret that trigegered in me the alcoholism that has haunted my
family for generations and killed my father at the age of 42,

C

Having moved in with my mother vet having a void in wmy 1life that she
nor my girls could fill, I srent most of my tiwme hiding my pain in the
bottomless pit of a bar pglass surrounded by friends who thought I was
Just wonderful! @Olassy thev called me- with my newly dyed jet black

.

hair, tight wranglers, 2nd high-heeled cowboy boots. “hat a sight T
was on the outside... how I wzs dying on the inside. 1In 2 s=hort months

<

I'd gone from a respectable, responsible, loving mother of 3 to a full
nlown, hard-core alcoholic who hid bottles of booze around my mon's

house. There were some mornings that I'd wake to find I'd only drempt

I wazs in the bathroom and had soiled wyself. Tventually my wom becawme

sick of my bebhavior =so we moved into our own house. She refused to

watch my girls, age 3 and 5, so I'd leave them home alone as I continued

to drown my sorrows. Jhen I was home, I'd drink till I passed out, 1:
leaving them to fend for thewselves. Living the sleazy lifestyle I did,

T found myself pregnant. The father was younger than I and a baby was

not a part of his plans for his future. e were both alcoholics, he into
drugs as well, so I figured it was best to abort. I had 2 kids, lost

my job, no money, couldn't pay the rent, on welfare...The Classic case

for abortion. Vews got out that T was pregnant and my wmom was mad! T was

2 disgrace! She insisted I abort. The Sunday before my scheduled appoint-
nent, my ex-hushbands sister called me to see if I would talk with her and
ner husband. To most people we should have bheen enemies but never the less
T agreed. They took me to the Tmtheran church in Tower, “lontana and there
Lhey acked me what wmy plans were. I told them of my scheduled appointment
in the morning for the abortion. They informed me of nlaces I could go
for financial help, clothing, etc. things that seem so trivial when

you're considering the life of a child but are so monumental when the
yptions seem so slim., They showed me pictures of a 10 week fetus and I
gaw 2 baby. They then showed me pictures of what happens to these babies
during an abortion and 7y secret exploded through heaves of horrvor and
Lorrents of tears. You see, 6 months earlier I, a 23 year old wife and
mother of 3 had had an abortion. I was not your typical unwed, alcoholic,
ie1fare candidate. I was a housewife of 3 yvears with a husband who found
someone elaee, handed me #350.00 and told me to take care of the situation.

I-didn't know where to po or who to turn to so alone I went to the office,
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Cheryl A. Wilke
15655 Queen Annes Lin.
Florence, MT 59833

TESTIMONY

B

"My namduié Cheryl Wilke. My views stem from an abortion I received
: 1986 at the Western Montana Clinic in Missoula,

imgeiof 17, I found myself pregnant, scared, and at a loss
o to’ I was not knowledgeable about abortion at all and
,ﬁreflectingabaﬁk to my own level of maturity at the age of 17 is a
'ffscary thought' I went to Planned Parenthood where I talked to a
counsélo’ .. My conversation was extremely brief and looking back,

.y quite unbelievable I had no opinion on abortion. I was not "FOR"
or, "AGAINST" it. 1 was pregnant and faced with the most important

,:d601810n of my life. 1 specifically asked her if what I had was a

" -baby yet ;and I remember taking comfort in her response, which now

I knowaWaB a lie. She told me that "It" was just an accumulation

at 11 weeks. 1 now know a baby at this gestational age
_ : finitely alive and responsive. I then asked her if it
S would. b';balnful and was told that it would only be uncomfortable
for a dHopt.period of time. Considering the emotional pain of Post

" i'Aborti?ﬁ‘éyndrome for years to follow, that was the understatement
o of the yeér@ I was given abortion as the only option suited to my
“f31tuat19n 1 saw no pictures on fetal development. Adoption was

' mentloned I received no pamphlets or cther material to
medical - or psycholeogical risks of abortion were

. ;- to" an OB/GYN/Abortlonlst and again, information that I
‘Q{deserved was not given to me. How was I, a 17 year old girl
’ﬁ-supposed ‘0 make a truly informed choice with only information that
 'supported the abortion choice? A choice that has changed my life.
“forever'’ §Just as in the office of Planned Parenthood, I received
"~ no information on any alternatives. It would take longer to tell
.you what' she didn’t tell me than what she did: She accentuated on
the dyer social situation I was in. The abortion itself was very
quick and ‘impersonal, which is sad considering what it s done Lo my
life. '1I would ask that you keep in mind that the greoup of women
who make up the clientele of Planned Parenthood INCLUDE the 12, 13,
14, and: 15 year old girl who most likely DO HOT have the knowledge

or maturity to make an informed decislion.

I have cdome to realize, as in my oun situation, that the decigjion
to have an abortion is for almost all women one made under duress,
which makes it even more important to have complete, accurate
“information and time after information has been disclosed. HMost
women like myself have not been warned about P.A.5. and are
COMPLETELY “unprepared for the psychological consequences of
abortlon : ‘
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MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, I AM SHARON HOFF,
REPRESENTING THE MONTANA CATHOLIC CONFERENCE. IN THIS
CAPACITY, I ACT AS LIAISON FOR MONTANA’S TWO ROMAN CATHOLIC
BISHOPS ON MATTERS OF PUBLIC POLICY. THE MONTANA CATHOLIC
CONFERENCE SUPPORTS SENATE BILL 292.

ENACTING A WOMAN’S RIGHT-TO-KNOW LAW ACCOMPLISHES
THREE MAJOR GOALS: FIRST, WOMEN ARE INFORMED OF THE POTENTIAL
RISKS OF ABORTION SURGERY TO THEIR LIVES AND THEIR REPRODUCTIVE
HEALTH. GIVE WOMEN THE KNOWLEDGE WHICH WILL OPTIMIZE THEIR
POWER TO MAKE A DECISION THAT WILL MINIMIZE THE RISK OF INJURY TO
THEIR PHYSICAL AND MENTAL HEALTH. SECOND, WOMEN ARE GIVEN
INFORMATION ABOUT AVAILABLE MEDICAL AND FINANCIAL RESOURCES
SHOULD THEY DECIDE TO CONTINUE THE PREGNANCY. THIRD, THE LAWS
PROTECT UNBORN CHILDREN’S LIVES AND HEALTH BY PROVIDING THEIR
MOTHERS WITH INFORMATION ABOUT WHERE THEY CAN SECURE
PRENATAL AND POSTNATAL SERVICES, THUS INCREASING THE

-LIKELIHOOD OF A HEALTHY PRENATAL AND POSTNATAL ENVIRONMENT
FOR THE BABY.

THE REQUIREMENT THAT A WOMAN WAIT TWENTY-FOUR HOURS
AFTER RECEIVING COUNSELING AND OTHER INFORMATION BEFORE AN
ABORTION IS IN DIRECT RESPONSE TO EVIDENCE THAT MANY ABORTION
CLINICS USE HIGH-PRESSURE TACTICS TO “SELL” A WOMAN AN ABORTION.
OFTEN WE HEAR THAT THOSE WHO ARE “PRO-CHOICE” ARE EITHER
“NEUTRAL” ABOUT ABORTION OR EVEN PERSONALLY “ANTI-ABORTION.”
BUT, IT IS TOTALLY NAIVE TO THINK THAT PERSONS WHO ARE IMPLOYED
IN CLINICS WHERE ABORTIONS ARE PERFORMED ARE ANYTHING BUT
“PRO-ABORTION.” IT IS CLEARLY IN THE CLINIC’S BEST INTERESTS TO
ENCOURAGE WOMEN TO CHOOSE ABORTION. ANYONE WHO IS GENUINELY
“PRO-CHOICE” WOULD SEE THAT GIVING A WOMAN TIME TO CONSIDER
HER OPTIONS FOR WHAT IT TRULY IS: GOOD MEDICAL PRACTICE.

MONTANA LAW COVERING CONSUMER PURCHASING PROTECTS A
BUYER’S RIGHT TO CANCEL A PERSONAL SOLICITATION WITHIN THREE
BUSINESS DAYS (SECTION 30-14-504 MCA). A DECISION TO HAVE AN

. ¢Al
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ABORTION IS HARDLY COMPARABLE TO BUYING A VACUUM CLEANER,
BUT IF A CONSUMER IS GIVEN THREE DAYS TO REVERSE THAT KIND OF
DECISION, SHOULD WE NOT PROVIDE ONE FULL DAY TO MAKE A DECISION
WHICH IS IRREVERSIBLE?

THE ABORTION INDUSTRY IN THIS COUNTRY IS URGING WOMEN TO
EXERCISE THEIR “RIGHT TO CHOOSE” WITHOUT FIRST ENSURING THEIR
RIGHT TO KNOW. COURTS, STATE BUREAUCRACY, ABORTION DOCTORS
AND CLINICS, AND HUMAN NATURE SOMETIMES ACT TO PREVENT WOMEN
FROM RECEIVING CRITICAL HEALTH INFORMATION, INFORMATION THAT
COULD HELP AVOID YEARS OF PHYSICAL PAIN AND PSYCHOLOGICAL
AGONY. THE POWER THAT A WOMAN RECEIVES WHEN SHE GAINS ACCESS
TO VITAL INFORMATION AND RATIONAL SOLUTIONS WILL ENABLE HER TO
MAKE AN INFORMED DECISION, AWAY FROM THOSE WHO FINANCIALLY
PROFIT FROM ABORTIONS AND AWAY FROM A SOCIETY THAT MISLEADS
HER WHEN IT IMPLIES THAT ABORTION IS HER ONLY CHOICE.

I'URGE YOUR SUPPORT OF SB292. THANK YOU.
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SB292
Arlette Randash / Eagle Forum

Mr. Chairman, members of the Committee, abortion is the most commonly performed surgery in
America and it is performed on only half of the population. In Montana even though family
physicians practice across the state, all reported abortions take place in just 6 locations. Abortions
are not performed by a caring family physician familiar with a woman’s family or medical history,
but by those whose main speciality is abortion.

Testimony you have heard today is but a sampling of the roughly 64,000 woman aborted since 1973
in the state of Montana......all most all of whom are silenced by shame and denial as to the lack of
accurate and true counseling they received prior to an abortion. The circumstances surrounding
abortion complicate the situation because many women find themselves in lonely, and frightening
situations at the time they seek an abortion. Often the fear of abandonment by boyfriends, husbands,
or families, coerce women to choose abortion over bringing a child to term. The state of Montana
has a compelling interest to protect women from making a uniformed decision to abort for their own
health and for the life of their unborn child.

Fundamentally, SB 292 is an attempt to guarantee a woman is fully informed and then consenting
freely to an abortion. SB 292 recognizes informed consent is an ethical concept that has become
integral to contemporary medical ethics and medical practice. Informed consent contains two
major elements: free consent and comprehension or understanding. Both of these elements
together constitute an important part of a patient’s self-determination. Coming to
comprehension.....and then freely consenting is a process, a process that includes ongoing shared
information......that is why a minimum of 24 hours for reflection is needed. Keep in mind, true
informed consent is a process, while the form one signs is merely the document which records the
process.

Ethics committees in the medical profession have outlined that comprehension requires information,
and a sharing of interpretations of its meaning by a medical professional. The accuracy and
adequacy of disclosure can be judged by various criteria:
1) The common practice of the profession.
2) The reasonable needs and expectations of the ordinary person who might make a
particular decision.
3) The unique needs of an individual patient faced with a given decision. ( Surely a woman
faced with an unexpected pregnancy and considering an abortion has unique needs.)

F.A. Razovsky in Consent to Treatment: a Practical Guide, has said 6 components are recognized
as necessary for valid informed consent in any medical procedure:

The diagnosis --the materials developed by the DHES show the woman in 2 week
gestational increments the exact size of the developing child. She is aware of her
diagnosis......not just told it is a blob of tissue. Section 4 (4)

The procedure or treatment --the specific abortion to be utilized Section 4, (4) line 15




Montana unless a mother specifically requests that they are recorded under abortion complications.
Few women request that due to shame. Furthermore, that method of morbidity compilation permits
the abortion advocates to claim abortion is safer than bring a child to birth.

Why, when the rights of woman are being heralded across the world, are the studies (at least 24
publishéd) that induced abortions cause at least a 50% increase in cancer, are the champions of
women’s rights resisting SB 292 that would compel doctors to give accurate medical information
to women weighing the decision to abort, particularly when breast cancer is specifically being linked
to abortions?

You will undoubtedly be told that the state of Montana will face court battles if SB 292 is passed
on constitutional issues. The United States Supreme Court has ruled definitively in the Casey Case
that an undue burden is not placed on woman by being informed and having 24 hours to consider
an abortion decision. What motive, when other states have successfully defended this issue, to
relitigate the issue?

You will hear that woman are already burdened at the time of an abortion.....that more facts will only
complicate and further burden her emotionally. Can you imagine a man contemplating a tough
business decision that will affect not only his family but the lives of his employees giving credence
to that argument by resisting more information on which to base his decision? Why should we
accept such a paternalistic argument for a woman who is facing such a profound decision, one she
intrinsically knows will affect her and her unborn child?

I submit their arguments are fallacious, eschewed by the profit motive, and their sacred idol,
abortion. Even reasonable attempts to make sure that women and their unborn child be protected
from the uninformed decision to abort are resisted. There is a real violence done to the dignity and
intelligence of women and their vulnerable unborn children by denying them the same information
all dis€erning people need when faced with a surgery and a medical decision that has life time
consequences for them, and life and death consequences for their unborn child. SB 292 is good
public health, good law, and good public policy. Please give a ‘do pass’ to SB 292.
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Arlette Randash
1941 Virginia Dale
Helena, MT 59601

Re: Testimony regarding Woman's Right To Know Bill

Dear Arlette,

On Labor Day weekend in 1988 I went to a keg at a local park. I had a lot
to drink that night and went home with a guy. We were together once that
night and did not use any protection. Two months later [ found out that I
was pregnant. I'll never forget the day that [ found out.  went to Planned
Parenthood in Bozeman. When the test came back positive, the nurse did
a pelvic exam to see how far along I was. She told me that I was 2 1/2
months along. She asked me what I wanted to do and I told her that I did
not want to have it and that I was going to have an abortion. All she did
was give me the names of doctor's that do abortions. [ went home and told
my mom that I was pregnant and that [ wanted an abortion. She also did
not try to stop me. I called Planned Parenthood in Billings and made an
appointment for the first part of November. I don't remember much of that
day. Today it seems like a bad dream. | had to be there at 6:00 a.m. so
they could dilate my cervix. A couple hours later [ went back to the
Planned Parenthood clinic. The nurse asked me a few questions about my
hobbies so she could talk to me while the doctor was performing the
abortion. [ can't remember what we talked about. All T know is that I was
crying and it felt like the suction cup was sucking everything out of me.
Then they put me in the recovery room, and handed me a pack of birth
control pills. I paid my $300.00 and that was it.

[ was a senior in high school and was working part-time at the public
library. One afternoon [ decided to see what the fetus looked like at 2 1/2
months. When [ found the page that showed me what my baby looked like
all I could do was cry. I had no idea that my baby looked to much like a
baby. If Planned Parenthood had told me what my baby looked like and



EXHIBIT & —
DATE.3/22/24

Charles J. Lorentzen SB 22
418 4th St. East
Kalispell, MT 59901

The Honorable Bob Clark, Chairman
Capitol Station
Helena, MT 59620 SB 292 March 20, 1995

Chairman Clark and Members of the House Judicary Committee,

I am a board member and passed president of Flathead
ProLife. 1In recent years a growing number of disturbing accounts
have come to my attention, so I support fully SB 292 and urge
you to do so for the following reasons:

1) Very few decisions we make in our lifetimes are life
or death decisions, but abortion is .that to unborn children.

2) The full impact of having decided to end her unborn
baby"s life is often devastating to the mother, even years
later.

3) Physical and mental complications often follow abortions.

4) Information gathered thru the maturing process has
still not been considered by many young women who are despirately
seeking wise counsel.

5) Insisting that Montana women be fully informed may
result in the reduced rate of abortions and complications,
thus helping to make them "rare", as President Clinton has
stated in his goal. '

6) After alternatives are completely known, waiting to
think about it for 24 hours is more than reasonable since
an abortion decision is unalterable.

7) Our society controls or restricts hundreds of activities
much less important than abortion, and in spite of the fact
that- our Supreme Court has ruled in favor of abortion, it
is not a mandate to be REQUIRED. We can and must continue
to moniter, control, inform and supervise this whole subject
of abortion.

During a recent review of the religious preferences of
members of the United States 104th Congress, I found that
28 of 100 are Catholics, 13 of 100 are Baptists, 12 of 100
are Methodists, 11 of 100 are Presbyterians, 9 of 100 are
Escopalians, 4 of 100 are "Protestants" and 4 of 100 are
Lutherans. Without adding in a dozen other Christian categories
of 2% or less, the above listed denominations account for
8l% of the 104th Congréss. Assuming Montana's 54th Legislature
is close to the same religious preference breakdown, I would
like to speak to at least 80% of you from our common reference
book,"The Holy Bible"; for hundereds of years the world's
best selled. Would 8 out of 10 of you consider with me what
the Bible says about unborn children.

Genesis 16:11 And the angel of the Lord said unto her,
Behold, thou art WITH CHILD, and SHALT BEAR a son,...

Psalms 139:13 For thou hast possessed my reins: thou
hast covered ME IN MY MOTHER"S WOMB.

Hosea 12:3 He took his brother by the heel IN THE WOMB,...



Page Two

Matthew 1:18 Now the birth of Jesus Christ was on this
wise: When His mother Mary was espoused to Joseph, before
they came together, she was found WITH CHILD of the Holy Ghost.
Luke 1:41 And it came to pass, that, when Elizabeth
heard the salutation of Mary, the BABE LEAPED IN HER WOMB;...
Luke 2:5 To be taxed with Mary his espoused wife, being
great WITH CHILD. '
Galations 1:15 But when it pleased God, who seperated
ME FROM MY MOTHER'S WOMB,...
I Thes 5:3 For when they shall say, Peace and safety;
then sudden destruction cometh upon them, as travail upon
a WOMAN W1TH CHILD:...
Revelation 12:2 And she being WITH CHILD cried,...
So I ask you Catholics, Baptists, Methodists, Presbyterians,
Episcopalians, Lutherans and other Christians, 8 of 10 of
us all; can you acknowledge with me that God's Word makes
routine mention of unborn children? There are scores more
verses similiar to these. Unborn children are real children,
Bibically human, but at a younger stage of development than
their already born brothers and sisters. This Bibical truth
needs to be recognized by 8 out of 10 Christian lawmakers.
Women in Montana need to be told, for certain, all the
factual information we can provide to them prior to their
irrevokable decision to abort. We can insure that no one
will be able to say again in Montana, "I did not know," or
"They never told me," or"If I had only known." It is time
for Montana to insist women here have accurate information,
scientific and practical knowledge, precious hours to consider
alternatives, and the reasonable options so abundant in todays
modern world. .
This "Woman's Right to Know" legislation is supported
by a wide cross section of people in the Flathead area as
I can show you by this copy of 28 pages of 480 signatures
that were gathered on February 17,18 & 19, 1995, in churches,
barber shops and restaurants. When asked, people would say,"Of
course I agree that women should have a right to know all
relative facts before they agree to have an abortion." In
fact, I do not recall one single person who refused to sign
when it was offered. I strongly urge you, and all these 480
other people strongly urge you, please vote to pass SB 292,
The "Woman's Right-to-Know Act". Thank you for your favorable
consideration.

Charles J.E%trentz
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(Please Distribute) E HIBIT n ‘# 2?
DATE_3/2¢/20
Honorable Senators Baer, Brown, Harp and Mohl SB_.____ 222~
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion

' complete information on alternatives.
HB 442 Physicians Only Clarifying that only physicians are allowed

to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be

given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Name Residential Address
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(Please Distribute) % Z of 27
Honorable Senators Baer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,

Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion -
complete information on alternatives.

HB 442 Physicians Only : Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Name Residential Address |
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MESSAGE to MONTANA LEGISLATORS o 27
Y 2.
{Please Dhanbute)
Honorable Senators Baer, Brown, Harp and Mohl _
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,

Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives. -

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
' given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Nar.ne Residential Address
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(Please Distrbute) - P:] of &0
i
Honorable Senators Baer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith, i
' Somerville and Wagner
SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives. ‘
HB 442 Physicians Only Clarifying that only physicians are allowed ,
to perform abortions in Montana. o
HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana. ;
i

The undersigned strongly urge you to PASS the above bills as they come before you o
in the weeks ahead: a

Name - Residential Address
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(Maase Mistnbute)

Honorable Senators Bacer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smuh
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act” Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
' given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Name Residential Address
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(Please Distnbute)

Honorable Senators Bacer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "YWoman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
: given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead: '

Name Residential Address
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(Pleasc Distribute)

Honorable Senators Baer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Name Residential Address
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(Please Distribute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
: in the weeks ahead:

dential Address .
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(Please Distribute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Name Residential Address
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mESSAGE to MONTANA LEGISLATORS

(Please Distribute) P3 ,0 GPZI
Honorable Senators Baer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Shler S. Smith,
Somerville and Wagner
SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.
HB 442 Physicians Only Clarifying that only physicians are allowed
A , to perform abortions in Montana.
HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.
The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:
Name Residential Address ( please -yriw‘ aﬂcﬂwss)
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(Please Distnibute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Shter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you.
in the weeks ahead:

Name Residential Address
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‘ mESSAGE to MONTANA LEGISLATORS
{Please Distnibute) ) P |2 G“— 2‘7
J i
Honorable Senators Baer, Brown, Harp and Mohl (
Honorable Representatives Boharskt, Fisher, Herron, Keenan, Sliter, S. Smith, i
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion >,
complete information on alternatives. o

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana. : i
HB 482 Parental Notification Requiring parents be told before a minor be 7
given an abortion in Montana. p

The undersigned strongly urge you to PASS the above bills as they come before you

in the weeks ahead: C

Name Residential Address
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{Please Distnbute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
: in the weeks ahead:
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mESSAGE to MONTANA LEGISLATORS P )4 or
(Please Distnbute) ") (’ of / 7
Honorable Senators Baer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act"  Giving women considering abortion
complete information on alternatives,

HB 442 Physicians Only Claritying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Monlana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the wecks ahead:
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(Please Distribute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Claritying that only phyéicians are allowed
to perform abortions in Montana.
HB 482 Parental Notification Requiring parents be told before a minor be
_ given an abortion in Montana.
™~

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:
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| MESSAGE to MONTANA LEGISLATORS

(Please Distnbute) P\'j /é oF 24!

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act"  Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Name' Residential Address
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’mESSAGE to MONTANA LEGISLATORS FJ '] oF 7

(Please Distribute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smxth
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act"  Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perforin abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

. Name Residential Address
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(Please Distribute)
[

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith, i
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana. P
HB 482 Parental Notification Requiring parents be told before a minor be

given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead: [

Name : Residential Address
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{Pleasc Iistribute)

‘Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:
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Name . Residential Address
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(Please Distribute)

Honorable Senators Bacer, Brown, Harp and Mohl ﬁ
Honorable Representatives Boharski, Fisher, Herron, Keenan, Shiter, S. Smith,
Somerville and Wagner
SB 292 "Woman's Right-To-Know Act”" Giving women considering abortion .
complete information on alternatives.
HB 442 Physicians Only Clarifying that only physicians are allowed o
to perform abortions in Montana. J
HB 482 Parental Notification Requiring parents be told before a minor be ﬁ
given an abortion in Montana.
~The undersigned strdngly urge you to PASS the above bills as they come before you o
in the weeks ahead:
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(Please Distribute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HDB 442 Physicians Only Clarifying that only physicians are allowed
to perforin abortions in Montana. -

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Name Residential Address

Lo Lo MM [l Favd AL 5504
S ZZQ/ INIo . RRsT AAes< o fr oA

330 328 Zue T Froo Nellopuld 5790 ¢

20, %%ia\%?g Z, £ =25/ 2

2872 Houw QS I/l kQIK/JeJ/ MT§9?D/

%L S rnls

354 Loprs /,dq/(pf@( /{a/ S“z‘z’a/

U Heryeal- fame fid- 5770/

Jess Hesr 40, s Ch it 57

5/ sS4 A/wc; /,/ ;Q// (224 455G/ 2
“Ul \WYI 990/

470 Voh D \Jmé" ol i sgell ot 5%

Go2_Crosgey {latehsny /&’d tal, ydt " FH0|

845 Nelora WL ey Kw«zﬂ fI720(

Yo} K/SS“ LeAZe5207 N1 SHTas.

1 14/ N




|

MESSAGE to MONTANA LEGISLATORS f’322' vy,

(Please Distribute) I,

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith, | ' [
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed _
to perform abortions in Montana. L

HB 482 Parental Notification Requiring parents be told before a minor be
' given an abortion in Montana. ' i

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

Name Residential Address i
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(Please Distribute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
' to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:

 Name ‘ Residential Address
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mESSAGE to MONTANA LEGISLATORS

(Please Distnbute)

% z+aF2;

Honorable Senators Baer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith, i
Somerville and Wagner
SB 292 "Woman's Right-To-Know Act" Giving women considering abortion
complete information on alternatives, i
HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana. i
HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana. ;
The undersigned strongly urge you to PASS the above bills as they come before you :
in the weeks ahead: i
‘Name Residential Address
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{Please Distnbute)

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion

complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead: :

Name Residential Address
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1Please Distnbute) “) N

Honorable Senators Baer, Brown, Harp and Mohl

Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act”  Giving women considering abortion
' ’ complete information on alternatives.

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana. :

The undersigned strongly urge you to PASS the above bills as they come before you
in the wecks ahead:

Name Residential Address
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MESSAGE to MONTANA LEGISLATORS -
(Please Nistnbute)
Honorable Senators Bacer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner
SB 292 "Woman's Right-To-Know Act”  Giving women considering abortion
complete information on alternatives,
HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.
HB 432 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.
The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead:
Name Residential Address
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mESSAGE to MONTANA LEGISLATORS Vst

(Please Distribute)

Honorable Senators Baer, Brown, Harp and Mohl
Honorable Representatives Boharski, Fisher, Herron, Keenan, Sliter, S. Smith,
Somerville and Wagner

SB 292 "Woman's Right-To-Know Act" Giving women considering abortion :
complete information on alternatives. o

HB 442 Physicians Only Clarifying that only physicians are allowed
to perform abortions in Montana.

HB 482 Parental Notification Requiring parents be told before a minor be
given an abortion in Montana.

The undersigned strongly urge you to PASS the above bills as they come before you
in the weeks ahead: R

Name Residential Address
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IMr. Chaivman and members of the committee,

My name is Fndy Klein from the Flathead valley representing
myself vate

l\egmdmg%e Bill 202:

[ believe it is tmperative that a person receive all the information
possible concerning procedures of abortion, options and
alternatives before making this very unportant decision.

[t seems to me [f we have the womans best intevest in mind
as the opponents of this bill will tell you, she should have all the
mformation before any procedures take place.

If she has all the iformation possible, and still decides that
it 1s the best thing to do, she may be less likely to have emotional
problems later because of tlus decision. cenade

Therefore, | strongly urge you to vote for Hemse Bill 2

Thank you

0, Ve,
7y 4
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The Honorable Senator Bob Brown
Mt State Senate
Capitol St@tion
Helena MT 59620

RE: Senate Bill 292

I am a woman who has had 2 abortions - One as a girl of 17 when my
parents took me to Washington (it was not legal in Montana then)- The
other a cduple of years later when I lived in California. I will not
go into all the details and circumstances, except that neither time
was 1 madé aware of what was really happening. Not the first time with
my parents ( and neither were they) nor the second time when I was alone
and on my own

Since that time, I have learned the reality of what abortion is.

The ABOSOLUTE truth. The horror of what happens to the unborn child,
and the consequences to the woman of physical and emotinal trauma. None
of wich they tell you.

Sir - If_I had known before, I would not have chosen to destroy those
lives. I don't believe my parents would have either.

There are thousands of girls and women walking into abortion clinics
our of feér;iwith doubts and questions as I did. I was not told what
was really goint to happen - 'only a minor procsdure", "a little cramping,
like having a heavey period" I was told, '"nothing to it".

Why has it been allowed that a woman can and indeed is encouraged to get
an abortion without benefit of educating them on what it really means
and then given time to think about it. To make that decision based
on truth and not fear, lies and pressure. You would not go into any
other surgical procedure without being thoroughy informed, but abortion
is done that: way all the time.

Why is it then, that we who value life - that of the child AND that
of the woman -~ are forbidden to educate the girl on what really happens
and let her make a decision based on all the facts.

I've been one of the lucky ones. I've since had two children and
I suffered no permanent physical trauma. But there are many women who
are not so lucky and would have chosen otherwise if informed.

By thelgf%te of God, I've also healed emotionmally. But there are
scores who . wbo have not.

I will neqer forget the 2 babies, children, individuals that never
got to enjsvilife, to contribute, they were as precious as anv.

I wish %ith all my heart that someone would have told me, shown me,
educated m4; ‘and made me take time to think. I would not have chosen
the wayv I"‘l;

I urge wniy Sir, to vote for education and a waiting period, that
these girls/women will make a truly "free" choice. For the good of
all people.: >

Mav God zWide vou as vou serve.

Slncerely,

/Lfgyafvtj;%; /Zﬁ?/éd?ﬁéfl

Llnéa Chandle
1127 - 4th Ave W
Kalispell,'H3759901
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TO WHOM IT MAY CONCERN:

My name is Cindy Delay. I'm a 34 yr. old mother of two.
I'm 1uck{ & blessed to have them both, bacause between the
ages of 16 & 25, I subjected my body to SIX abortions. I waan't
informed that numerous abortions could make it hard for me to
carry a child, or that it would cause me to spontaniously abo:t
two chlldren before I finally carried one to full-term.

Thou performed Iin different states, there were common
factors. Never _once, whether in Detroit, MI., Portland, OR.,
or Alpena, MI., did the developmental stage of the child I
vas aborting get disclosed to me. I was told "It's a blood clob"
or "It'sg only a fetus". Risks, according to "trained counselorg"
were minimal. "Abortion is safer than childbirth" was a
common statement. 'The best thing to do' "Beast choice' 'Safe!
'Quick & easy' and 'Painlesg! were all associated with the
procedure. After an abortion at 14-16 wka. gestation, I awoke
sc¢peaming "I RILLED MY BABY! OH GOD! 1 RILLED MY BABY!". The
racovery~-room attendant came & took my hand, "Now you calm down,
sweetie, it wasn't a baby yet. It was only a fetus."

I've since learned that "fetus" is a stage of development,
NOT A STATE OF " UN-BEING". Taken from Latin, "fetus" means
"young one". I've learned the heart beats around 21 days, and
by eight weeks,:a-rfully-formed, tiny human baby exists., Complete
with fingersS&toes; a waking/sleeping cycle; abitityrste-awinm,.
suck it's thumb, hear; respond to light, and FEEL PAIN.

Itve learned what ahortion is and DOES, and why the containers
in the procedure rooms are always covered. Un-informed women
acrogg the country are bheing told ocut-right lies, caueing them
tov make a cholice most are to regret later. They find out
between 6 & B weeks they're pregnant, and because the truth is
képt from them, or exphanations are too vague, they're-having
their fully-developed, living & growing babies ripped from
their wombs oné tiny 1limb at a time. Or, if into their second
tri-mester, the bables are burned within the womb first with
a saline solution, causing the woman to deliver a dead or dying
infant within 48 hours. Many times the woman finds out later
that it WAS a BABY, and must live with the pain & guilt of what
sha's ‘done.

I believe 1if women were informed of the developmental stage
the "fetua" wag at; what EXACTLY the procedure would involve; and
given time to think about it, less women would choose to abort.
Had I been made .aware of the facts, I'd have been more responsible,
and avoided pregnancy, abortion, and the resulting years of
therapy. 1 still wonder, "What would those children have become?".

I find it insulting that the lawe in these "UNITED" States
can, in one court, =say that a woman who does "crack-cocaine®
during her pregnancy is "abusing" her "child", while upholding
the Supreme Court's decision that an "unborn fetus" IS NOT A CHILD.
This is a DOUBLE-STANDARD; A hipocritical 1line 9f politically
correct jargon that tries to walk BOTH mides of the fence & mtroke
everyone in order to further other agendas. Our Constitution
guarantees, FIRST & FOREMOST, "EQUALITY" & "LIFE...". Tf we
remove theright-to-"LIFE" portion, . wvhat good will "Liberty & the
pursuit of Happiness" bha?

I SUPPORT AN "INFORMED CONSENT" BILL. I SPEAK FROM

MY OWN EXPERTENCE WHEN I SAY THATAWOMAN SHOULD BE TOLD

THE WHOLE TRUTH REGARDING ANY & ALL SURGERIES PERFORMED

ON HER BODY
TG ol B
B3 ILELSMT asa12
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SB A72

February 7, 1995
SB 292
A Woman’s Right to Know

Dear Mr. Armstrong,

Fifteen years ago | had an abortion performed by you in Kalispell. | was seventeen years
old when | discovered | was pregnant. | was excited about this baby and wanted it very
much. Our plans were to continue with the little extra addition to come later....until my
fiancé walked out on me.

| thought about having an abortion, not really understanding what it was all about. | called
your office. You were leaving on vacation in a couple of days for two weeks. | was three
months along and by the time that you would return | thought it would be too late....|
didn't know that abortions were allowed after three months. | panicked and asked if there
was any way to get in to see you and | was scheduled for a 5:00 P.M. appointment.

The counseling that | received from you consisted of you telling me why you favored

abortion. That was basically it. You said you wanted to make sure that was what | wanted.

1 totally broke down and became hysterical. | remember saying, "l don't know what else to do. |
just want to get it over with." Does this sound like someone who really knew what she wanted to
do?

I was a pregnant teen, scared and alone. | didn't know there were any other alternatives.
| desperately needed counseling....what was | doing to myself and to my baby?

Do you know that until April 1988 | did not know that | had given you my consent to kill
my baby? Through the years my attitude had slowly changed, but the reality of what I'd
done still hadn't really registered. For years | never thought a baby was actuaily a "baby"
until after the third month....| had thought it was just a mass of tissue. It had to be or why
else would abortion be legal? Certainly no one could legally kill a living child.

I saw "The Diary of an Unborn Child" in April 1988 and | realized for the first time what

| had done. The first half of the presentation was magpnificent. | was four months
preghant at the time and it was amazing to see what my beautiful baby looked like inside
of me. The second half of the presentation was horrifying. There were photographs of
"real babies"--not tissue--that had been aborted for money just as you had done to me.

Since then | have read everything that | could get my hands on. | listened to your radio
debate of April '85. You named things that must be "legally" explained before the
procedure is performed. Mr. Armstrong, none of these things were explained to

me. Had you been honest and explained what would happen to me and my unborn baby,
1 would have gotten up and left. | could not have gone through with it.

Mr. Armstrong, you were wrong in your decision of what you thought the best

"choice" for me was, as you also have been wrong in the lives of many, many others.
You're not helping women, protecting women, protecting children. You're hurting all of
them, all of us.

The pain and the loss of a child from abortion is real, Mr. Armstrong.

Claudia Matthews
328 Cougar Drive
Whitefish, Montana
862-8339
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T EXHIBIT____[S

a | DATE_ 324 /25"

: ‘-"i } e erme3'1m : : )

Myn#mblﬂ(lm.!onu. Twenty one years ago this summer, when | was nineteen |
famdnu%ﬁpnmmtmdmmﬂod | was told by Dr. Armstrong that my baby was
nownolimumnmofﬂuuo 1 had an abortion.

Pmnideoom? Yes | was. Many factors in my upbringing Influenced why | wasn't very
modamudnocwmformyun 8o, when | found out | was pregnant, my Iife crumbled
bcfomnlllll.”llmmﬂydldnotm:vwwhattodo This was my freshman college summer
Mmunnmwlmunbawum'mrommhowoumnndomunm
thMMomndaborﬂomanallspollwhcullIvod. At that time in my itfe
Monwﬂlmwum\tomo He told me to go and | went. | was given no choice by the

mm_lwahahoekomunwmum

ald befsre, Dr.m.mmmbnbywn nothing mors than & mass of
Mnﬁlnfm.mtxwmdmiopm.m.mymym-bommmwomm.
*x*f“t‘ -

M.ﬂnﬂﬁ toumdm Dr.AmntronqllodtomllI | was given no counsel on the
;OldHc lndunplluﬂom Iwuglvonmcoumlonﬂ\opoychologluloﬂoch I
mlglwrrlw\o‘coumclonopﬁm.luchnadopﬂon IWAatoldwhntklndofprocodm
wouldbiuud mltwunoconoomslNCEmybnbywnonlynmofﬁuuo When in
fact my _,i:;;;»,lmm.loglmdhndmnlltorallytomoﬂhhbodywnhthosucmﬂ
OURBTTAGE- Oh, the pain my baby went through. Oh, the pain | have gone through these
l@ﬁ%m@hmﬂﬂmﬁmh”mhﬂlyﬂmughmhpﬂnm.
.__My:a!;pﬂli;onwn‘mspokononwn. | toid no one. | began to drink heavily. The
welgMom&ohmmdguﬂtcomblmdwm\mydﬂnklngtookuollonmyacadomlcs. My

oop!wmnyurofeollogowuafdluro i did not retumn the next term. Year after year |
buﬂodmypaln,doeporanddoopor Mypalntumodlntomoor.bmomooa depression,
The list goes on and on. 1 was In and out of counseling. The expense kept me from



o
bot!nrlngnn 1 didn't know. | belleve my pregnancy lliness was an outward symptom of
mygulltmdohamo
Mﬂkﬁmmnnyoﬂms,wlﬂrhoblrﬂ\ofwﬂntbaby,lwufacodforthoﬂnttlm
wlﬂ\whltlhaddom A beautiful baby girl........with fingers and toes and ears and a nose.
m.dofnjolclnglutlnmyhoupltalbodcrylno Eight weeks after her birth she
mppodbmwng. | was struck with terror. Diagnosed "Near Miss SIDS" (Sudden infant
Death SyndrOmo or Crib Death). Well of course | thought | was being punished. There
wmdthorophodu My daughter Is a walking miracle. Strangely enough the birth of my
ueondbwy a s0n, also presented me with a Near Miss SIDS situation. He is another
' wUklngnir,dc. | was spared SIDS with my third baby. We have no family history what so
mrofSlDS!‘vlwonderlfﬂwnlsanycomlaﬂontommandaborﬂm
hclodnglwouldllkotoshmwlﬂlyoumatlnullmypalnIevonloftmyhusband !
bokmychlldnnmdmvodtomoﬂmm | was just so empty Inside. It wasn't until |
noolvodJoﬁuaChd:tnnwLordandSnvlourdldlbealndownmovorylongmadof
neovery YoumHofommnnforthodeathofmybaby | am happy to say because of
Juusforolwnoulwu abls to retum to my husband a year later. Unfinished business
wusﬂllathandthough Nowanoﬂ\orolghtyoanlater thanks to a Post Abortion
Rocoveryclm Ihmboonablonotomytofomlvomyul'buullthoulnvolvednwell
SOnwutthlsﬂmelnmyllfenotonlydolhavothepalnofmybaby‘sduthbutalsothe
rcmlndorofmync&domlc fallures. But most importantly | have received forgiveness and |
have forglven. it is my greatest desire to do all | can to prevent any more baby’'s from
dylngundt@pnvontmymuunnnsumsuﬁoﬂngofwomn. Please, | irge you to
support the *"Womens Right to Know” bill. it Is so very important for the health and well
being or our nation. Women are the backbone of this nation. | would llke to close with a
question. Passing this bill for women only protects them, and ! ask you what harm does it
do to a physician? This biil would only make physicians accountable. This bill would
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DATE. S 20/2("
SB K22

My name is Constance Wagner. I am thirty-three. In 1976 I found out I was pregnant. I was
nineteen. I found out I was pregnant over the phone from a counselor at a free clinic run by Planned
Parenthood. They reminded of me of my right to a legal abortion and gave me the number of a Planned
Parenthood abortion center in Minneapolis. No other options were presented. They assumed I would
want an abortion. Within days I found my self at my sisters in Minneapolis. It was there that I
convinced myself abortion was the most loving thing to do. I thought abortion would get rid of my
problem and then I could go on with my life.

Early the next morning we made the drive to a large abortion center run by Planned Parenthood.
I was confused and panic-stricken. I was not sure if I really wanted an abortion. I wasn’t even sure
what an abortion was. I was merely sold on the idea that woman needed to have the right to have one.
The counselor was brief, but friendly. I was told that what was inside of me was nothing but tissue -
without form - without life. I was told the procedure was painless: that it was safe, simple, and the
right thing to do. I was not informed on the abortion procedure, nor was I given any facts of possible
complications. Ironically, I was asked to sign a waiver that said I had been adequately counseled on
the procedures and informed of the risks. By signing, I was consenting to all procedures the doctor felt
would be necessary and that I would not hold him or the clinic liable for any problems stemming from
the operative procedure. I signed it quietly, feeling my questions would appear stupid.

When my name was called I said goodbye to my sister and followed a woman into an operating
room. That is where the first promise the counselor gave me was broken. The abortion would not be
painless. I was given a local anesthesia to numb my cervix, but the doctor didn’t wait long enough for
it to take effect. I had severe cramping as he worked to dilate my cervix. I begged him to stop. The
nurses held me down. When he shut off the machine I lay on the table sobbing. He told the nurses
to quiet me down - "after all" he said "the walls are thin". I was helped into a roomn and told to get
a hold of my self. I was bleeding rather heavily - but they dismissed it as normal post operative flow.
After 45 minutes I limped out to my sister who helped me to the car. I was exhausted. They said I
could return to work tomorrow. But when tomorrow came, I was bleeding very heavily and had passed
part of a body mass left in the uterus. The doctor had perforated my uterus and a severe case of Pelvic
Inflammatory disease set it. I was also diagnosed with endometriosis and peritonitis. Over the next
three years I had three major surgeries resulting from the abortion. The second one was a total
hysterectomy. I was twenty two. For all of this, the doctor was not held liable.

Three months before my hysterectomy, I went in for treatment and I found out I was pregnant.
The father of the child was a professor who had three children. He told me I needed to get an abortion.
I refused. I would not go through that again. The next day his best friend - my doctor - told me I had
an ectopic pregnancy and that I would need to go to Minneapolis for an abortion. He told me it was
a medical emergency, and that if I did not go the child and I would die. I did not find out until last
year - 11 years later - that you can not have a suction abortion on an ectopic pregnancy. If I had indeed
had a fallopian tube pregnancy I would have had to have surgery to remove the tube and the child.
They had lied to me to ensure that the pregnancy was terminated. That was April of 1979. I had just
turned 22. Three months later I had the hysterectomy.

I was unable to process the emotions I felt following the abortions. I was overwhelmed with
anger and sadness. In order to protect myself from the profound sense of loss I felt, I rationalized that
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DATE w_.2/ 20/%8”

SB_____ 29 11—

January 31, 1995

My ﬁam& 'is‘Ronl Corpron, When | was 19 years old, | had an abortion. At 11 years my
parentd werd divorced. |was thankful when they parted, in a way, because all | ever
remembél‘"‘bdut my parents was them fighting all the time. They would party all night,
3inié’ dnd fight and argue for hours. | would cry myself to sleep. When | woke for
school;] ﬁei'i'é’r knew what | would get up to, and (eared the worst.

| wasf»!aiisﬁd on marijuana from about 7 or 8 years of age. My aunt and uncle (who were
then In'High School) thought it was funny to get us high. So by the time I got to ttigh
Schoo Was,a pretty messed up teenager.

StarVi fhr love, acceptance and attention, | became sexually permiscucus. By adding
alcoholitd rﬁarl]uana It wasn't too hard. | just numbed all the pain with drugs and alcolol,
{ never h&éd blrth control or protection. | thank God that | didn't end up with anything
worse than an unwanted pregnancy. That was bad enough.

“So hét‘e‘ia'm 19 and pregnant. No job, no husband, no one to tum to. My father had a
new farﬁliy Jnd he was a truck driver so we didn't see him muuch anyway. My mom wss in
anothen”hbuk"iva marriage so | couldn't make her life any worse than it alreardy was. | felt
: mabortum was my only choice.

So oi Jxmp 12 1985 | aborted my first child. 1 killed my own baby.

the clinic told me, at 12 weeks pregnant, that my baby was completely

' ﬁngers, toes, a heart and a brain. Infact, they lled to me and told me it was a
"blob of“ﬂssﬁé" the size of a pinhead. They didn't inform me of the possible risks and
complications or psychological effects it mlght have. They just gave me a pill for
crampmg and sent me on my way.

1 putjthb whole thing in the back of my mind and Tocked it hehind a door halted with
shame, gullt and regret.

or havhs% ~¢% 1 was sleeping. P didn't change any ol iy habits.

Two ‘#anths later | had a miccarriage. Lmarrind the fathor anyway T didn't fonl banndd
ever amo-t o much anyway so | hetter marry somehnody that wants ma now, Wihathar wo
foved ezt h w:iher then or not, | don't know. Maybe we were just convenient for eaci other,
but I'm ¢i24 {0 sav we are married still and love each other very mneh.

We wa: "‘:';"{ to have children right away, or [ dist anyway. %o 2 months aftay the wediling
I was preasant for the third time. Two months [ater hiiscarried again. | was completely
devistafzri | know the miscarriages were a result of abortion and | thought God was
punishing mie, I was terrified | would not be able to have children. So I became nhsessed
about having children.

A month after my second miscarriage | became pregnant a fourth time. | am happy in
say | gave hkirth to a beautiful baby girl but not without complications. You see aboriions
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EXHIBIT__ /8

DATE__3/2e /23"
SB 292

March 20

Nancy Vigel
SB 292

- When I had just turned 15 and found out I was pregnant. Scared and confused I confided in my
brother’s girlfriend Kathy. Kathy went with me to tell my mother. Mom made the arrangements,
they then drove me to Dr. Armstrong’s office.

The nurse, Susan Cahill, escorted me to the room where the abortion would happen. It was a cold
and dead feeling. I took my clothes off as she watched and told me very gruffly to “get up on the
table and put your feet into these stirrups.” I remember being afraid of her because she was so gruff
and mean, her face showed much anger and her obvious disgust. I felt dirty and ashamed already,
but this woman really treated me like I was a bad dog needing to be punished. I crawled up on the
table, and did as she commanded. She examined me and summoned Dr. Armstrong.

I heard them say I was over 12 weeks (it was illegal at that time to abort over 12 weeks). He told
her to go ahead anyway. Dr. Armstrong left, and I never saw him again. I wanted to run, to hide,
“This is my baby” I thought..... “Or is it just a blob.” “Why is it that they are concerned over 12
weeks?” T am so confused, this must be wrong.

Remember, I was barely 15! Would you want your 15 year old child going through this?

With no pain Kkiller, or information, I lay on that table scared and very confused.....and NO ONE
ever talked to me about any of it. Before or after.

As Susan began to manually dilate my cervix it felt like I was tearing in two or being shredded and
the pain was overwhelming me. I cried out-screaming in agony. Susan looked up from between my
legs angrily and said, “Oh shut up! And take your medicine! You were woman enough to get into
this mess-now act like a woman!” So, with tears streaming down my face into my ears, I bit my lip
and clenched the table until my hands went numb. I heard and felt the scraping and suctioning as
I clenched the table even tighter, I thought I might pass out from the pain. I hemorrhaged from the
procedure which no-one ever acknowledged.

When I came out of that room in shock my mother and Kathy were very concerned because I was
so white and weak. They helped me to the car and asked several times if I was okay and if I needed
to go to the emergency room. I lay in the back seat trying to prove that I was okay. I felt like I
might die, I believe, in a sense that day, I did.

For over 10 years I buried the painful memory of the abortion I had when I was just a child.

The memories began to flood back when I finally ended up in alcohol treatment in 1987 and I had
to write a life story. Prior to that my life was a blur of running away. I drank, was promiscuous, ate
compulsively. Anything to not feel. Even now the symptoms of post abortion syndrome still haunt
me. While I tried to escape, the torment still leaked through. Pain and flashbacks ran through my
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mind. Nightmares and more shame. Even though I had completely justified my abortion, and
believed that it was okay. I was tormented and didn’t know why.

The anger and resentment I’d buried toward Dr. Armstrong, his nurse, myself, and my mother and
sister-in-law festered. I got married and had 3 more children, trying desperately to compensate for
my loss. But, also, the rage inside fell on my husband and 3 boys. Until, in 1986 I was divorced and
my children ended up in foster homes. At this time I still didn’t connect all this with the abortion.

I ended up by God’s grace, in a Bible study for women who’ve had abortions. There it all started
to make sense. I believe, and so does Mom, that if we’d have been informed and counseled that my
baby would be here today alive.

Nancy Vigel
2174 Airport Road
Kalispell, MT 59901

257-4879
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Commentary

The Myth of the Abortion

Trauma Syndrome

THIS is an article about a medical syndrome that does not
exist. A so-called abortion trauma syndrome has been de-
scribed in written material and on television and radio pro-
grams. For example, leaflets warning of deleterious physical
and emotional consequences of abortion have been distrib-
uted on the streets of cities in the United States.! Women who
have undergone induced abortion are said to suffer an “abor-
tion trauma syndrome or “postabortion trauma” that will
cause long-term damage to their health. One such leaflet
states,

Most often a woman will feel the consequences of her decision within
days of her abortion. If they don’t appear immediately, they will ap-
pear as she gets older. Emotional scars include unexplained depres-
sion, a loss of the ability to get close to others, repressed emotions,
a hardening of the spirit, thwarted maternal instincts (which may
lead to child abuse or neglect later in life), intense feelings of guilt
and thoughts of suicide. Don't be fooled-—every abortion leaves
emotional scars.}

Press reports indicate that women who seek care and
counseling at so-called pregnancy crisis clinics are verbally
presented with similar statements.?

“Syndrome” indicates a constellation of signs and symp-
toms recognized by the medical community as characterizing
a disease or abnormal condition. “Trauma” is borrowed from
“posttraumatic stress disorder,” a psychiatric syndrome de-
fined in the Diagnostic and Statistical Manual of Mental
Disorders as a disabling condition characterized by night-
mares and flashbacks, precipitated by a traumatic event out-
side the range of usual human experience.! News reporters
from all sections of the United States have requested infor-
mation about abortion trauma syndrome from the American
Psychiatric Association (oral communications, John Blam-
phin, Director of Public Affairs, American Psychiatric Asso-
ciation, Office of Public Affairs, 1988, 1989, 1990, 1991), Un-
fortunately, it is impossible to document the sources of the
allegations that concern these journalists because they are
often not traceable through the media or found in the scien-
tific literature. It is to bring the discussion into the scientific
medical literature that this contribution has been written.

Abortion is a subject that is embroiled in fierce debate. The
US Supreme Court’s increasingly permissive stance toward
individual states’ restricting abortion* has precipitated divi-
sive arguments among individuals, social groups, jurists, and
legislators. The same is true of a recent federal reguiation
forbidding some health care providers to discuss abortion at
federally funded clinics.® The heat of the conflict tends to melt
boundaries between medicine and philosophy, between
church and state, between demonstrated fact and personal

From the Department of Psychialry, University of Chicago (ll) Medica! Center.
Reprint requests 1o the Department of Psychiatry, University of Chicago Medical
Center, 5841 S Maryland Ave, Box 411, Chicago, IL 60637-1470 (Dr Stotland).

2078 JAMA, October 21, 1992—Vol 268, No. 15

exHIBIT__LZ

DATE_S/20 /25

SB__ RRP—

belief. The legislative and judicial outcome of this debate may
profoundly affect both the physical and psychological health
of the population as well as the practice of medicine.

. Our patients look to us, their physicians, to provide sound
scientific information to help thern make informed decisions
about health issues. The allegation that legal abortions, per-

* formed under safe medical conditions, cause severe and last-

ing psychological damage is not borne out by the facts.®? Prior
to the 1973 Roe v Wade decision of the Supreme Court,} valid
scientific investigation of the sequelae of abortion was
precluded by the criminal and illicit nature of the procedure.*
It was also impossible to distinguish the effects of the proce-
dure from those of the frightening and often dangerous cir-
cumstances under which it was performed. While he was
Surgeon General of the United States, C. Everett Koop, MD,
interviewed representatives from a wide range of groups fa-
voring, opposing, and expert about access to abortion, in the
course of researching a report on abortion’s effects on women
that had been requested by then President Ronald Reagan.
After hearing and reviewing the evidence, Dr Koop wrote
President Reagan to state that the available scientific evi-
dence did not demonstrate significant negative (or positive)
mental health effects of abortion.!?

A critical examination of the psychiatric impact of abortion
requires the consideration of underlying realities and a sum-
mary of the relevant scientific literature.

Underlying Realities

An uninterrupted pregnancy eventuates in labor and de-
livery. Therefore, any physical and psychological sequelae of
legal abortion can only be meaningfully understood in con-
trast with those of illegal abortion or unwanted childbirth.
After undesired childbirth, a woman must face either the
stresses of relinquishing a child for adoption or those of rear-
ing a child.

Abortion is a consideration for women who become preg-
nant under problematic circumstances, in which they feel that
the birth of a child might be untenable. Such circumstances
commonly include the threat or reality of abandonment by the
woman's male partner or the absence of an ongoing relation-
ship with him, financial deprivation, lack of social support, the
need to care for other young children, the possible loss of
educational and career opportunities, the diagnosis of fetal
defect, and/or an impregnation by rape or incest. A birth
control method may have failed; the woman may be unwilling
or unable to care for a child. She may be physically or men-
tally il or disabled. She may have suffered physical or psy-
chiatric complications after childbirth in the past. All of these
circumstances may influence subsequent psychiatric reac-
tions regardless of the woman’s decision to abort or to con-
tinue the pregnancy."” ,

The outcome of any medical procedure is demonstrably

Commentary
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MANDATORY WAITING PERIODS
AND THE FREEDOM TO CHOOSE

Mandatory waiting periods that impose delays on women who have already made the
decision to have an abortion serve no useful purpose and create a substantial, often harmful
obstacle for many women. Due to the severe and escalating shortage throughout this country
of doctors who perform abortions, a mandatory waiting period often requires women to make
at Jeast two trips to a city hundreds of miles from home or to stay away overnight. Women
are forced to take multiple days off from work, risk loss of employment, lose wages, leave
families unattended or arrange for costly child care, or travel out of state. The laws further
endanger women by increasing their exposure to anti-choice violence and harassment at
clinics. Anti-choice activists are now trained to trace the license plate numbers of women in
order to harass them at their homes during the state-mandated delay.

® Mandatory waiting period laws are currently enforced in seven states: Kansas,
Mississippi, Nebraska, North Dakota, Ohio, Pennsylvania and Utah.

® In 1993 and 1994 legislative sessions, at least thirty-five states introduced bills
requiring waiting periods.

Mandatory delay laws are not promoted by -- and, indeed, are opposed by -- medical
professionals and others concerned with providing quality health care. These laws are a tool
used by anti-choice legislators seeking to severely limit access to safe and legal abortion and
to take away a woman’s fundamental right to choose. There is no evidence that state-
mandated waiting periods foster informed decision-making; rather, these laws reflect the
demeaning and erroneous assumption that women do not think carefully about abortion and
are unable to make responsible decisions without governmental interference.

State-Imposed Waiting Periods Create Substantial Qbstacles

The delay and added expense imposed by mandatory waiting periods arc substantial and
are particularly burdensome for low-income women, single mothers, young women,
women who work, and women who do not have access to cars or public transportation.

The added costs and burdens may force some women to seek unsafe, illegal alternatives. Nationet Abortion
and Aeproductive
L. . . . . . Action League
® The shortage of physicians trained, qualified and willing to provide abortion
services, especially in rural areas, is acute. Nationwide, 84 percent of counties 5o oot
have no abortion provider.! Women in many parts of the country must travel — wasington oC 2
long distances to obtain abortion services.

Phane (202) 973-3
Fax (202) 973-3036



® During seven weeks of compliance by one clinic with Tennessee’s 48-hour
waiting period, the law caused four women to experience delays that forced them
to undergo riskier, more expensive second-trimester abortions. Because no
clinics in Tennessee perform second-trimester abortions and no hospital in the
state provides abortions, the women had to travel to Georgia or Kentucky.'

Waiting Periods Increase Exposure To Anti-Choice Harassment

Government-imposed waiting periods subject women to increased harassment by anti-choice
extremists.

® The 24-hour waiting period is used by anti-choice extremists to track women
down and make harassing visits or phone calls to their homes. Members of
anti-choice groups stake out parking lots at abortion clinics, write down license
plate numbers, trace the owner’s home address and phone number, and then
use this information to find the woman, her husband, boyfriend, parent,
clergy, or anyone else they think may be able to interfere.'

® In the first seven months the Mississippi law was enforced, one member of an
anti-choice group made harassing phone calls to more than 120 people.’®

Waiting Periods Do Not Foster Informed Decision-Making

Advocates of mandatory waiting periods claim that these laws help women make informed
decisions about abortion. The reality is that they do not. Rather than promoting true
informed consent, they create serious, and at times insurmountable, obstacles for women
seeking safe and legal abortions. Government-imposed delays are not promoted by medical
professionals or others concerned with improving the quality of health care services; they
were devised by anti-choice legislators and activists seeking to make abortion illegal or
unavailable for all women.

® Mandatory waiting periods reflect the demeaning and erroneous assumption that
women do not think carefully about abortion and are unable to make responsible
and informed decisions.

® According to the American Public Health Association, Pennsylvania’s waiting
period and biased counseling provisions -- upheld by the U.S. Supreme Court in
Casey -- "will interfere with constructive consultation between physicians and
their patients and will undermine patients’ health" and "are in fact antithetical to
informed consent,"!?

® Even people undergoing procedures as dangerous as heart or brain surgery are
not subjected to government-imposed waiting periods. Standard medical practices
and existing informed consent requirements already ensure that by the time a
patient reaches the physician’s office, clinic or hospital for a medical procedure,
they have weighed the consequences and made an informed decision.

1/9/95
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Induced Termination of Pregnancy
Before and After Roe v Wade

Trends in the‘MortaIity and Morbidity of Women

Councit on Scientific Affairs, American Medica!l Association

The mortality and morbidity of women who terminated their pregnancy before

the 1973 Supreme Court decision in Roe v Wade are compared with post—Roe -

v Wade mortality and morbidity. Mortality data before 1973 are from the National
Center for Health Statistics; data from 1973 through 1985 are from the Centers
for Disease Control and The Alan Guttmacher Institute. Trends in serious
abortion-related complications between 1970 and 1990 are based on data from
the Joint Program for the Study of Abortion and from the National Abortion Fed-
eration. Deaths from illegally induced abortion declined between 1940 and 1972
in part because of the introduction of antibiotics to manage sepsis and the
widespread use of effective contraceptwes Deaths from legal abortion declined
fivefold between 1973 and 1985 (from 3.3 deaths to 0.4 death per 100 000 pro-
ceduras), reflecting increased physician education and skills, improvements in
medical technology, and, notably, the earlier termination of pregnancy. The risk
of death from legal abortion is higher among minority women and women over
the age of 35 years, and increases with gestational age. Legal-abortion mortal-
ity between 1979 and 1985 was 0.6 death per 100 000 procedures, more than
10 times lower than the 9.1 maternal deaths per 100000 live births between
1979 and 1986. Serious complications from legal abortion are rare. Mostwomen
who have a single abortion with vacuum aspiration experience few if any sub-
sequent problems getting pregnant or having healthy children. Less is known
about the effects of multiple abortions on future fecundity. Adverse emotional
reactions to abortion are rare; most women experience relisf and reduced de-
pression and distress. ’

(JAMA. 1992;268:3231-3239)

UNTIL the mid 19th century, the in-
duced termination of pregnancy through
the first trimester (ie, the first 12 weeks
of pregnancy) was legal in the United
Statesunder common law.! At that time,
several state legislatures enacted laws
proscribing such procedures, a result of
efforts to discourage illicit sexual con-
duct, growing concerns about the haz-
ards of medical and quasi-medical abor-

From. the Council on Scientific Affairs, American
Medical Association, Chicago, ill.

This report was presenied to the House of Delegates
of the American Medical Association at the June 1992
Annual Meeting as Report H of the Council on Scien-
tfic Affairs. The recommendation was adopted as
amended and the remainder of the report was filed.

This reportis not intended to be construed or to serve
as a standard of medical care. Standards of medical
care are determined on the basis of all the facts and
circumstances invotved in an individual case and are
subject to change as scientific knowledge and tech-
nology advance and patterns of practice evolve. This
report reflects the scientfic literature as of June 1992.

Reprint requests to Council on Scientific Affairs,
American Medical Association, 515 N State St, Chi-
cago, IL 60610 (Janet E. Gans, PhD).

JAMA, December 9, 1992—Vo! 268, No. 22

tion procedures on women'’s health, and
effective lobbying by physicians.! By
1900, abortion was prohibited by law
throughout the United States unlesstwo
or more physicians agreed that the pro-
cedure was necessary to preserve the
life of the pregnant woman.? By the late
1960s, state legislatures began to re-
consider the legalization of abortion in
response to changes in public opinion
and opinions from national medical, le-
gal, religious, and social welfare orga-
nizations?® Between 1967 :nd 1969, 13
states (Arkansas, California, Colorado,
Delaware, Florida, Georgia, Kansas,
Maryland, New Mexico, North Caroli-
na, Oregon, South Carolina, and Virgin-
ia) modified their abortion laws, though
they differed widely in the restrictions
placed on the procedure 34 In 1970, Alas-
ka, New York, Hawaii, and Washington
removed nearly all restrictions on their
abortion laws.* By January 1973, when
the Supreme Court made abortion legal

on a national basis in Roe v Wade (410
US 113, 1978) and Doe v Bolton (410 US
179, 1973), 17 states had liberalized their
abortion laws.*

In Roe v Wade and Doe v Bolton the
Supreme Court ruled that states could
not interfere with the physician-patient
decision about abortion during the first
trimester of pregnancy (12 weeks and
earlier), and that during the second tri-
mester (13 to 28 weeks), a state could
intervene only to ensure safe medical
practices reasonably related to mater-
nal health. For the third trimester (29 to
40 weeks), a state could regulate and
even proscribe abortion unless medical
judgment deemed the procedure neces-
sary to preserve the life or health of the
pregnant woman. Although obliged to
comply with these guidelines, states con-
tinue to differ in how easily a woman can
obtain an abortion. For example, 30
states and the District of Columbia pro-
hibit the use of state funds to pay for an
abortion unless the woman's life is in
danger; eight other states permit public
funding in limited circumstances such
as a pregnancy resulting from rape or
incest.® Mandatory waiting periods
and/or parental consent or notification
laws have also been used to deter

Members of the Council on Scientific Affairs
at the time of the report included the follow-
ing: Yank D. Coble, Jr, MD (Vice-Chairman),
Jacksonville, Fla; E. Harvey Estes, Jr, MD
(Chairman), Durham, NC; C. Alvin Head, MD
(Resident Representative), Tucker, Ga; Mitch-
eli S. Karlan, MD, Beverly Hills, Calif, William
R. Kennedy, MD, Minneapolis, Minn; Patricia
Joy Numann, MD, Syracuse, NY; William C.
Scott, MD, Tucson, Ariz; V. Douglas Skelton,
MD, Macon, Ga; Richard 4. Steinhilber, MD,
Cieveland, Ohio; Jack P. Strong, MD, New
Orleans, La; Christine C. Toevs (Medical Stu-
dent Representative) Greenville, NC; Henry
N. Wagner, Jr, MD, Baltimore, Md; Jerod M.
Loeb, PhD (Secretary), Chicago, IIl; Robert
C. Rinaldi, PhD (Assistant Secretary), Chi-
cago, lll; and Janet E. Gans, PhD (stalf au-
thor), Chicago, lil.
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- Psychological Factors in Abortion

A Review
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Psychological research is increasingly involved in debates

regarding abortion. While recognizing the diversity of

ethical and moral issues intertwined with abortion, the
American Psvcholvugical Association (APA) has focused
its involvement on psychological factors, most recently by
appointing an expert panel 1o review the literature on psy-
chological effects. This article notes the history of APA
involvement and reports on the panel’s conclusions. It pre-
sents evidence that abortion is not likely 1o be followed
by severe psychological responses and that psycholugical
aspects can best be understood within a framework of nor-
mal stress and coping rather than a model of psychopa-
thology. Correlates of more negative responses following
abortion are also discussed.

The American Psychological Association (APA) has had
a long history of involvement in relation to psychological
factors associated with abortion. Public policy and other
debates have increasingly included psychological issues,
and findings from psychological research have been con-
veyed to policymukers. When APA, in 1989, appointed
a panel of experts to examine relevant psychological con-
siderations, it was recognized that differing moral. ethical,
and religious perspectives impinge on how abortion is
perceived. Our mission, however, was not to assess valucs
but to consider the best available scientific evidence on
psychological responses to abortion. In this article we
summarize APA’s involvement with abortion issues, ex-
amine the status of abortion in the United States, and
report our conclusions about psychological responses of
women after abortion.

APA Involvement in Abortion Issues

In 1969, the APA Council of Representatives adopted a
resolution that identified termination of unwanted preg-
nancies as a mental health and child welfare issue, re-
solving that termination of pregnancy be considered a
civil right of the pregnant woman, to be handled as other
medical and surgical procedures in consultation with her
physician. In the 23 years since that initial resolution,
APA and some of its divisions and members have con-
ducted and disseminated research on abortion issues to

fellow psychologists, policymakers, and the public. APA
staff have prepared reports and met with government of-
ficials (Wilmoth, 1989) and arranged testimony by experts
before Congress on abortion issues (e.g., Adier, 1989; Da-
vid, 1989; Russo, 1983). Other activities have included
sponsorship of a pamphlet on unwanted children by
APA's Board of Social and Ethical Responsibility (Russo
& David, 1983), an Interdivisional Committee on Ado-
lescent Abortion (Melton et al., 1987), and a Psychology
in the Public Forum of the American Psychologist on
adolescent abortion and public policy (Melton & Russo,
1987). *

In addition, APA has submitted amici curiae in eight
court cases on abortion issues: City of Akron v. Akron
Center for Reproductive Health (1983), Thornburgh v.
American College of Obsterricians and Gynecologists
(1986), Hartigan v. Zbaraz (1987), Hodgson v. Minnesota
(1987), Webster v. Reproductive Health Services (1988).
State of Ohio v. Akron Center for Reproductive Health
(1983), Janet Hodgson MD v. State of Minnesota (1990),
and Planned Parenthood v. Casey (1992). These cases in-
volved a range of public policy issues, including preabor-
tion counscling, parentdl notification, and waiting
periods.

In 1980, in response to governmental attempts Lo
suppress rescarch on abortion, APA Council of Repre-
sentatives passed a resolution supporting the right to con-
duct scientific research on abortion and reproductive
health, stating that APA *aflirms the right of qualitied
researchers to conduct appropriate research in all areas
of fertility regulation (Abeles, 1981, p. 581).

In 1987, public debate began to focus on postabor-
tion psychological responses. On July 30, 1987, President
Ronald Reagan directed his surgeon general, C. Everett
Koop, to develop a comprehensive report on the psycho-
logical and medical impact of abortion on women. Over
the next 15 months, Koop and his staff met with a variety
of groups and experts, including psychologists. On De-

“ wy R. VandenBos served as action editor for this article.
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cember 2, 1987, APA representatives presented oral tes-
timony to the surgeon general’s office on methodological
tssues in rescarch on the psychological sequelace of abor-
tion. APA Public Interest Directorate stall’ Brian Wilcox,
Gwendolyn Puryear Keita, Greg Wilmoth, and Daniel..
Adclstein Bussell prepared a written report on those issues
and delivered the testimony (Wilmoth, 1989).

In January, 1989, Koop and Otis Bowen, Secretary
of Health and Human Services, met and decided that
Koop would not issue a report. Instead, the surgeon gen-
eral sent a letter to President Reagan stating that *““despite
a diligent review . . .", the scientific studies do not pro-
vide conclusive data on the health effects of abortion on
women."” The APA staff report was prominently included
in the wave of publicity that followed.

In February, 1989, APA, wishing to improve the ac-
curacy of the debate, convened a panel of experts to review
the best scientific studies of abortion outcome.' The work
of the group was timely. On March 16. 1989, the Human
Resources and Intergovernmental Relations Subcom-
mittee of the Committee on Government Operations of
the U.S. House of Representatives held hearings to in-
vestigate possible discrepancies between the surgeon gen-
eral’s draft report and information made public (see Staff,
1990, for summary of the discrepancies). In those hear-
ings, Nancy E. Adler testified in behalf of APA, and an-
other panel member, Henry P. David. testified on behalf
of the American Public Health Association.

In August 1989 the APA Council of Representatives.
concerned about the distortionis of the research findings
in the press, passed its third abortion resolution. This
resolution, which cited the work of the panel, initiated a
public awareness effort to correct the record on the sci-
entific findings of abortion research. Materials are avail-
able from APA's Public Information Office as resources
to inform psychologists, the public, and policymakers on
abortion issues and research findings. In addition, the
current article supplements our initial summary (Adler
et al., 1990) and is designed to improve understanding
in the psychological community about theoretical, meth-
udological, and substantive findings on psychological re-
sponses following abortion.

tlistory and Status of Abortion in the United
States

Since the 1973 Supreme Court decision in Roe v. Wade
{1973), abortion has been a legal, albeit controversial,
surgical procedure in all states of the United States. That

landmark ruling set out the circumstances under which

an abortion may be legally regulated.

In essence, in Roe v. Wade (1973). the Court ruled
that the abortion decision was protected by the right of
privacy but that the state has legitimate interests in pro-
tecting both the pregnant woman's health and potential
human life—interests that grow and reach a compelling
point at later stages of gestation. In the first trimester,
when abortion is safer than normal childbirth, the abor-
tion decision is protected by the right of privacy and rests
with a woman and her physician. Later in pregnancy,

however, the state “‘may regulate the abortion procedure
in ways that are reasonably related to the preservation
and protection of maternal health™ (Roe v Hude, p, 732).
In the third trimester, the viability of the fctus permits
the state to exercise its interest in protecting potential
life, and regulation and prohibition of abortion is thus
permitted except where abortion is necessary to preserve

" the life or health of the woman.

In weighing the heatth risks of unwanted pregnancy
and its alternatives, the Supreme Court identified mental
health and child welfare issues as importat to its con-
sideration. creating a critical roje for psy:hological re-
search in challenges to the court’s opinion.

After the 1973 .decision, organized opposition to
abortion became a national movement (Packwood, 1986).
Some supporters «f this movement have asserted that the
abortion experience produces widespread and severe
negative menfal*health effects among women who have
undergone the procedure (Speckhard, 1987). This review
also considers the scientific merit of that assertion.

Abortion Practices Before 1973

Determining numbers of abortions in the United States
before 1973 is difficult because the vast majority were
clandestine procedures. Estimates range from a low of
200,000 to a high of 1,200,000 per yeuar (Tietze & Hen-
shaw, 1986). The consequences of illegal abortions were
clear in relation to maternal mortality. however. In 1965,
an estimated 20% of all deaths related to pregnancy and
childbirth were attributable to illegal abortion (Alan
Guttmacher institute, 1982).

Under some state laws existing before the 1973 Roe
v. Wade decision, psychological issues provided a basis
for access to legal abortion. As described by Schwartz
(1986), physicians, under increasing pressure from upper
and middle class patients to perform safe abortions.
turned to psychiatrists to certify the need for the proce-
dure. Hospitals established rules that permitted abortion
if a woman could provide a letter from one or two psy-
chiatrists certifying that it was nceded to prevent suicide.
Abortions for psychiatric reasons increased from 10% of
procedures in 1943 to 80% in 1963 about 8,000 such
“therapeutic abortions” were performed cach year from
1963 to 1965 (Schwartz. 1986). In 1970 morc than 98%
of the legal therapeutic abortions performed in the state
of California were for mental health reasons (Niswander
& Porto, 1986).

Abortion Practices After 1973

After 1973 the number of clandestine abortions in the
United States dropped sharply, and the number of legal
abortions rose steadily, from nearly 800.000 in 1973 to
more than 1.5 million in 1980. Between 1.5 and 1.6 mil-

. ! We wish 10 express our appreciation to the APA staff who organized
and supported the working of the group. particularly James Jones, Brian
Wilcox. Jacqueline Gentry. and Gwendolyn Keita. We also thank
Anthony Schlagel for his contribution to the preparation of this article.
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lion abortions have been pertormed annually for the past
decade—about 3 out of 10 pregnancies. The number of
abortions reflects the actual abortion rate and the number
of women of reproductive age, both of which have in-
creased since 1973. In 1987 the U.S. abortion rate was
27 per 1,000 women aged 15-44 years (Henshaw, Koonin,
-- & Smith, 1991). An estimated 21% of American women
of childbearing age have experienced this procedure
(Henshaw, 1987; Tietze, Forrest, & Henshaw, 1988).

Afler Roe v. Wade, several aspects of the abortion
context changed. The proportion of legal abortions per-
formed in hospitals dropped from 52% in 1973 10 13%
in 1985 (four fifths of them outpatient procedures). The
proportion of abortions performed in nonhospital clinics
rose from 46% to 83%, while the proportion in doctor’s
offices stayed low—2% compared with 4% (Henshaw,
Forrest, & Van Vort, 1987). The geographic locale of
abortions also changed. The proportion of women ob-
taining abortions outside their city of residence decreased
markedly from about 40% in 1972 to about 6% in 1982
(Tietze et al,, 1988). Finally, the time of gestation at which
abortion was typically performed has dropped; since 1973
the proportion of legal abortions performed at eight weeks
or less has increased from 38% to nearly 50%.

Demogruphic Characteristics of U.S. Abortion Patients

Data on the characteristics of abortion patients are derived
mainly from national surveys of providers conducted by
the Alan Guttmacher Institute (AGI), and reports to the
Centers for Disease Control Abortion Surveillance Unit.2
These reports all attest to the diversity of the character-
istics of women undergoing abortion.

The summary below is based on 1987 data from the
AGI surveys (Henshaw et al., 1991; Henshaw & Silver-
man, 1988), unless otherwise noted, and presents pro-
portions and relative rates of abortion for women varying
on key demographic characteristics. Although we discuss
each variable separately, these should be read with an-
understanding that demographic variables are intercor-

related, making it difficult to attribute differences in -

abortion rates to any given variable. For example. com-
pared with older women, younger women are more likely
to be unmarricd and nulliparous. Simdlarly, ethnicity is
confounded with socioeconomic and marital status.

Age. The majority of women seeking abortion are
young. The modal age of abortion paticents is 20-24 years,
and almost 60% are less than 25 years old; 12% are mi-
nors, aged 17 years or less. Abortion rates are highest
among women 18-19 years of age and begin to drop after
age 19, reaching a low among women 40 and over.

Race and ethnicity. Statistics on abortion are
grouped by race (White vs. non-White) or ethnicity (His-
panic vs, non-Hispanic). Based on total numbers, nearly
69% of women obtaining abortions in 1987 were White
(and of these 13% were Hispanic), and 31% were non-
White. Abortion rates, which are based on the number
of abortions within each population, show that rates are
higher for non-Whites than for Whites and for Hispanics
compared with non-Hispanics.

Marital status. Most abortion patients (82%) are
not married; 63% have never been married. Estimates of

age-adjusted abortion rates among women who are sep-

arated, divorced, or widowed are approximately four to
five times the rate of women married and living with their
husbands. Women cohabiting with men had abortion
rates estimated 10 be five times greater than the overall
abortion rate and nine times greater than that of marricd
women (Henshaw, 1987).

Furity. Abortion is used both to postpone births
and to limit them. Over half of women having abortions
(52%) have had no previous births. Nearly 70% of women
having abortions say they intend to bear children in the
future,

Abortion procedure and gestational uge. The safest
procedures for abortion are “instrumental evacuation™
(e.g., vacuum curettage, surgical curettage, and dilation
and evacuation); the vast majority of procedures done
(97%) are of this type. Approximately 3% of procedures
are medical induction of labor to expel the fetus, and
about 0.1% are uterine surgery—hysterotomy and hys-
tercctomy (Tietze & Henshaw, 1986). The procedure used
is largely a function of the length of gestation, with in-
strumental evacuation being the method of choice up to
16 weeks of pregnancy (Tietze & Henshaw, 1986). The
median gestation period for all women having abortions
is 9.2 weeks (Kochanek, 1990); more than 90 percent of
all abortions are performed at less than 13 weeks gestation
(Tietze & Henshaw, 1986).

_ A number of factors can contribute to delay in ob-
taining an abortion. Failure to suspect pregnancy and
difficulty in making arrangements to have an abortion
are most frequently cited as reasons for delay (Torres &
Forrest, 1988). The health care system and the woman's
financial state have been implicated in delay in other
studies (Bracken & Swigar, 1972; Henshaw & Wallisch.
1984). Finally, approximately 1,500-3,750 scecond-
trimester abortions are performed each year as a result
of a detected defect in the fetus from diagnostic testing
(Grimes, 1984).

Bracken and Kasl (1975) found that, compared with
women having first-triinester abortions, those delaying
until the second trimester generally are younger and more
likely to be unmarried, Black. nulliparous, in a relatively
unstable relationship, Protestant rather than Catholic, and

to have a lower level of education and socioeconomic
status.

Postabortion Emotional Responses: The
Research Literature

Theoretical Frameworks

Much of the research on abortion has been descriptive
rather than theory-based, but two broad types of theo-
retical perspectives underlie the research. One perspective,
deriving from clinical experience and theories. focuses on

A summary of the sources and limitations of U.S. abortion daws
can be found in Henshaw, Forrest, and Van Vort (1987).
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psychopathological responses following abortion. This
perspective, drawing heavily from psychoanalytic theory.
characterized earlier work on abortion. The second per-
spective, characterizing more recent work, is that of stress
and coping. From this perspective, unwanted pregnanc,
and abortion are seen as potentially stressful life events,
events that pose challenges and difficulties to the individ-
ual but do not nccessarily lead to psychopathological out-
comes. Rather. a range of possiblé responses. including
growth and maturation as well as negative affect and psy-
chopathology. can occur.

Differences in these perspectives have affected the
kinds of questions askcd and mcthodologies used to study
women who have had abortions. Clinical case studies
drawn from the experience of clinicians or those studying
women who are self-selected because they have reported
experiencing psychological distress following an abortion
te.g.. Speckhard, 1987) have looked almost exclusively at
mdicators of psychological distress. Broader descriptive
studies and research conducted from a stress and coping
perspective have generally used more representative sam-
ples of women undergoing abortion. strengthening the
generatizability of findings. In addition. a few studics have
included both positive and negative outcomes, providing
a fuller picture of the experiences of women undergoing
induced abortion (Major & Cozzarelli. in press).

From the stress and coping perspective, an unwanted
pregnancy is seen as an event that can be challenging or
stressful, Stress has been defined as emerging from an
snteraction of the individual and the environment in sit-
uations that the person appraises as *‘taxing or exceeding
his or her resources and endangering his or her well-being™
(Lazarus & Folkman, 1984, p. 19). The circumstances
surrounding, conception (e.g.. whether it was planned,
whether the woman has adequate resources to care for a
child. whether the male partner is supportive, whether
there is an indication of genetic abnormality) in con-
~ junction with a woman's psychological and social re-
sources provide the context that will affect a woman’s
response to her pregnancy.

Termination of an unwanted pregnancy may reduce
the stress engendered by the occurrence of the pregnancy
and the associated events. At the same time, the abortion
itself may be experienced as stressful. As with pregnancy,
the circumstances surrounding abortion (e.g., the wom-
an’s feelings about the morality of abortion, support for
abortion by the partner and others who are close to the
woman, and the actual experience she has in obtaining
the abortion) are likely to influence later responses.

Research on the impact of stressful life events has
pointed to the importance of several variables that me-
diate or moderate the impact of such events on the in-
dividual. Among the key variables that have been iden-
tified are social support, attributions for the cause of the
event, the meaning attached to the event, and the coping
strategies used for dealing with the event. As will be seen
below, all of these factors have been shown to play an
important role in responses of women following induced
abortion.

Methodological Critique

Before reviewing the literature on abortion. methodolog-
ical shortcomings must be noted. Several authors (Adler,
1979: Dagg, 1991: David. 1973: llisley & Hall. 1976; Si-
mon & Senturia, 1966) have identified biases in the abor-
tion literature. Some biases arise from ideological vicw-
points or assumptions inherent in particular theories and
approaches. For example. Fingerer (1973) demonstrated
the operation of such bias in traditional psychoanalytic
theory. She asked postdoctoral psychology students in
psychoanalytic training programs to predict responses of
womca following abortion. They predicted severe se-
quelae. significantly greater than those predicted by
women before undergoing an abortion or by men and
women who accompanied women to an abortion clinic,
The responses predicted by the postdoctoral psychologists
were significahtly more negative than those actually re-
portcd by 324 women following their abortions. The bias
toward expecting severe negative responses inherent in a
number of studies has been exacerbated by the inappro-
priate generalization of conclusions from clinical or case
studies that are of limited scicntific merit and tell little
about the experience of the vast majority of abortion pa-
tients.

Limited operationalization of postabortion responses
has becn problematic in many studies. A narrow set of
rescarch questions has been emphasized, focusing almost
exclusively on pathological or negative outcomes (llisley
& Hall, 1976). In addition, outcome meusures have often
been of questionable rcliability and validitv. Sori.e re-
scarchers have-used interviews to assess the mental health
of abortion patients. It often is not possible to judge the
results in terms of accuracy. interrater reliability, or con-
vergent and discriminant validity. In other studies ques-
tionnaires have been used but have not been evaluated
for their psychometric characteristics. For example, a
single item rating postdecisional regret is not a valid mea-
sure of a psychological disorder. In yet other instances
standardized instruments have been used. and results have
been discussed in terms of statistical significance; however,
what constitutes clinically meaningful differences in scores
is not considered in the discussion.

The interpretation of research on postabortion ex-
pericnces must consider the entire context of the abortion
(see Adler, in press). This should include the reasons for
the occurrence of the pregnancy (e.g., whether pregnancy
was intended or not. whether it was the result of rape.
the hardship the pregnancy would pose), the circum-
stances under which a decision to terminate was made
(e.g.. as a result of diagnostic testing, whether it was made
with the support of others). and the experience of the
procedure itself (e.g., type of procedure, treatment by
provider, experience with protesters). Given the variety
of experiences associated with abortion. it is inappropriate
to generalize from one abortion circumstance (e.g., a late
abortion using saline induction) to another without ad-
equate evidence that similar responses are found in dif-
ferent contexts. In part because of the complexity of the
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abortion experience, abortion researchers since 1973 have
concentrated largely on testing conditional hypotheses
about variables that may influence postabortion psycho-
logical responses within identified samples of women.

The varied quality of studies examining psycholog-
ical responses of women following abortion makes it dif-
ficult to draw conclusions from the entire body of existing
research literature. Many reports are clinical observations
of small numbers of women (e.g., Friedman, Greenspan,
& Mittleman, 1974; Hatcher, 1976; Senay, 1970; Talan
& Kimball, 1972: Wallerstein, Kurtz, & Bar-Din, 1972);
some provide no duta, or data are inappropriately or in-
adequately analyzed (e.g., Freeman, 1978; Perez-Reyes
& Falk, 1973; Smith, 1973). Some studies report responses
of women having illegal or therapeutic abortions rather
than legal, elective procedures. Some studies, particularly
those that are retrospective, may have a mix of women
who had illegal, therapeutic, and elective abortions that
are not analyzed separately (e.g., Speckhard, 1987). Such
case studies are useful for developing hypotheses about
why abortion may be followed by psychological dysfunc-
tion or pathology, for example in cases of coerced or late
abortion. However, they do not have adequate samples
for determining common or normative responses follow-
ing abortion, nor are they able to sort out the causal dy-
namics that result in a given outcome, particularly if ret-
rospective reporting is used and preabortion emotional
state is not assessed.

Reviews of the early studies have appeared elsewhere
(e.g., Adler, 1979; Olson, 1980; Osofsky, Osofsky, & Ra-
jan, 1973; Shusterman, 1976; Simon & Senturia, 1966).
Here we examine findings from only the best scientific
studies that reflect current legal abortion practices in the
United States and provide quantitative measures of psy-
chological responses following abortion. We did not use
meta-analysis in reviewing those studies because the
number of appropriate studies that would be used for any
given analysis is so small. Posavac and Miller (1990) con-
ducted a meta-analysis of two types of effect sizes (pre-
post comparisons and comparison group differences).
However, only two studics of elective abortion in the
United States were available for pre-post comparison and
only three studies using a comparison group. Until a larger
literature is available, metu-analysis is unlikely to prove
useful.

Selection Criteria for This Review

Conclusions presented in this article regarding psycho-
logical responses following abortion are based on review
of studies that met three minimum criteria:

First, the study had to be empirical (involving col-
lection of data subjected to statistical analysis) and use a
definable sample. This ruled out reviews of the literature,
statements of opinion, or case reports. This criterion as-
sured inclusion only of those studies with the potential
for replication and for which estimates of generalizability
could be made.

Second, because the experience of illegal abortion
or of having to qualify for legal abortion under restrictive

conditions is likely to be more stressful than that of a
legal abortion, samples of women studied had to have
had their abortions under legal, nonrestrictive conditions.

Third, the sample had 10 be of women in the United
States. Although it is likely that the experience of abortion
is similar in other Western industrialized cultures, it
seemed most useful to summarize the U.S. experience.
Particularly relevant findings from a unique study in

‘Denmark are presented later in the article, however.

The studies reviewed have used samples drawn from
a variety of settings: private abortion clinics (both for
profit and nonprolit), university and other hospital-based
clinics, and counseling and referral centers. Most of the
samples are of mixed ethnicity, although some do not
report on the ethnic characteristics of the sample. Where
samples are almost exclusively of one ethnic group, this
is noted. Most samples are not restricted by age and gen-
erally reflect the national figures on distribution of abor-
tion rates by age; a few have specifically targeted adoles-
cents.

Normative Responses to Abortion

As we noted in the abbreviated report of our review (Adler
et al,, 1990), the weight of the evidence is that legal abor-
tion as a resolution to an unwanted pregnancy, particu-
larly in the first trimester, does not create psychological
hazards for most women undergoing the procedure.
Studies that have used measures with clinically relevant,
norms have found means obtained by abortion patients
tollowing the procedure 10 be well within normal (i.e.,
ponpathological) bounds (e.g., Athanasiou, Oppel, Mi-
chaelson, Unger, & Yager, 1973, Major, Mueller, & Hil-
debrandt, 1985). The incidence of severe negative re-
sponses has been fow. Even in studies using ratings of
distress rather than measures of severe psychological dis-
order, positive feelings have been reported to be felt rel-
atively more strongly than are negative emotions.

A woman’s responses to abortion are complex, and
she may feel a mixture of positive and negative emotions.
When women are asked to indicate which emotions they

.experience following first-trimester abortion, the most

frequent response is to report feelings of relief and hap-
piness (Adler, 1975; Lazarus, 1985; Osofsky & Osolsky.
1972). For example, in a sample ot 292 patients studied
two weeks post abortion by Lazarus (1985), 228 (76%)
reported feeling happiness. The most frequently cited
negative emotion, guilt, was reported by only 49 women.
17% of the sample.

Adler (1975) identified three separate factors ac-
counting for variations in emotions experienced by a
sample of 70 women over a two- to three-month period
following a first-trimester abortion. One factor consisted
of positive emotions, relief and happiness. This factor
showed the strongest response over the three-month pe-
riod; women indicated a mean intensity of 3.96 on a scale
ranging from 1 (not at all) 1o 5 (extremely). The negative
emotions fell into two separate factors. One, consisting
of shame, guilt, and fear of disapproval, was termed so-
cially based and seemed 1o reflect responses to having
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taken an action that could generate social disapproval.
The second negative emotion factor consisted of regret,
“anxiety, depression, doubt, and anger. ‘These emotions
were lermed internally bused and seemed to relate to the
loss of the pregnancy and the meaning it had for the
woman. The mean intensity ratings on these two factors
were 1.81 and 2.26, respectively.

Some researchers have obtained measures of psy-
chological responses and functioning both before and after
the abortion or at two points following abortion. Psycho-
logical distress has generally been found to drop from
betore the procedure to immediately afterward and from
preabortion or immediately postabortion to several weeks
afterward. For example, Cohen and Roth (1984) found
significant decreases from before to sev.:-al hours after
the procedure in measures of depression and anxiety and
on scores on the Impact of Events Scale (Horowitz, Wil-
ner. & Alvarez, 1979), an indicator of stress. In two longer
follow-up studies, Major et al., (1985) and Mueller and
Major (1989) found significant improvement in adjust-
ment, including lower scores on the Beck Depression In-
ventory (Beck & Beck, 1972), among women three weeks
following the abortion compared with their immediate
postabortion scores.

Zabin, Hirsch, and Emerson (1989) obtained ratings

of self-esteem, locus of control. and state and trait anxiety
for a group of 360 Black adolescents at the time they
sought a pregnancy test and again one and two years later.
They compared those who had a ncgative pregnancy test,
‘those who had a positive test and subsequently carried
1o term, and those who had.a positive test and subse-
quently terminated the pregnancy. Given the circum-
stances under which the measurements were made
{awaiting the results of a pregnancy test), it is not sur-
prising that the state measure of anxiety was far higher
than the trait measure. Over the two-year period, both
- state and trait anxiety fell among all three groups, with
amore dramatic change in state than trait anxiety. In the
abortion group. a mean percentile of 74.6 on state anxiety
and 56.8 on trait arixiety was obtained at the time of the
pregnancy test, falling to 45.6 and 48.3, respectively, at
the one-year follow-up and 43.6 and 45.7 at the two-year
lollow-up. : ’

This study is one of only three studies that compare
responses following abortion and term birth. On the crit-
ical psychological variables (state and trait anxiety, self-
esteem. and locus of control), few differences were shown
at baseline, although the abortion group showed some-
what lower scores on trait anxiety. Comparisons across
«roups at the one- and two-year follow-ups showed no
sdverse effects of the abortion experience. In fact, the
abortion group scored significantly lower on trait anxiety
than did either the negative pregnancy or the childbearing
group at the two-year follow-up (although, as noted above,
at baseline they were already somewhat, although not
significantly, lower). In addition, despite the absence cf
significant differences at baseline among the three groups,
the abortion group showed more positive responses on
the Rosenberg Self-Esteem Scale (Rosenberg, 1965) than

did the negative pregnancy group at the two-year follow-
up and showed a morc internal orientation than did the
chilkdbearing group at both the one- and two-year follow-
ups. No other significant differences emerged.

Athanasiou etal (1973) compared responses of women
after first- and second-trimester abortion and term birth,
First-trimester patients had undergone suction abortions
whereas second-trimester patients had undergone saline
abortions. Thirty-eight patients in each of the three groups
were matched out of 2 sample of 373 to obtain groups com-
parable on ethnicity, age, parity. and marital and sociocco-
nomic status. Women completed the Minnesota Multiphasic
Personality Inventory (MMPI: Hathaway & McKinley,
1951) and the Symptom Checklist (SCL: Derogatis, Lipman,
Covi, & Rickels, 1972) before the abortion or delivery and
again 13 to 16 months afterward. At follow-up. women who
had experienced term birth had higher scores on the Para-
noia subscale of the MMPI than did wonien in either abor-
tion group. Women who had experienced a first-trimester
suction abortion reported fewer somatic complaints on the
SCL than did either the second trimester saline abortion or
delivery patients. On all other comparisons, no significant
differences emerged, leading the authors to remark that the
three groups were “startlingly similar.” Despite its smali
size, the careful matching of groups on demographic char-
acteristics and the relatively longer term follow-up makes
this study noteworthy. Congruent with findings of Zabin
and her colleagues (Zabin et al., 1989), few differences
emcrped. but those that did favored the abortion group.

Similar findings regarding benign effects of abortion
versus childbirth emerged in a recent study by Russo and
Zierk (1992)"These researchers examincd the relationship
of abortion and childbecaring to self-estcem in a national
sample of 5.295 U.S. women interviewed annually from
1979 to 1987 in the National Longitudinal Study of Youth
(Center For Human Resources Research, 1988). In 1987
those women who had previously had an abortion had
slightly (and statistically significantly) higher global self-
esteem compared with women who had never had an
abortion. This difference was greater when comparing
women having had an abortion with women having had
unwanted births. Women who had experienced repeat
abortions did not differ in self-estecm from women who
had never had an abortion. Multivariate analyses were
done on a subsample of 4.502 women who had not had
an abortion before 1980. Controlling for preexisting self-
esteem, employment, income, and education. neither
having one abortion nor having repeat abortions in the
period from 1980 to 1987 was related 1o seif-esteem. In
addition, in an analysis of those women who had under-
gonc an abortion, the time elapsed since the abortion was
not related to self-esteem. This study demonstrates that
up to eight years following an abortion. no negative as-
sociations occur with self-esteem.

Who Has Negative Responses After Abortion?

The discussion above documents a relatively benign
course for women following termination of a pregnancy.
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Yet some women experience distress and negative re-
sponses tollowing abortion. What factors account tor such
responses? And to what extent are these factors similar
to those that influence responses following other poten-
tially stresstul life events? '

Below we summarize the factors that have been
found in the key studies to relate to a higher likelihood
sof negative response (see also Major & Cozzareli, in press).
~With one exception (Mueller & Major, 1989), the evidence
- is correlational, reluting characteristics of the womun or
her situation to a variety of measures following abortion.
On scales tor which standardized norms are available,
mean responses fall well within a normal range, and cor-
relations capture variation along the whole range of re-
sponses. Another strategy, not used in any study to date,
would be to identify the women who have the most ex-
treme negative response (i.e., exceeding a threshold in-
dicating psychopathology) and determine the character-
istics that ditferentiate them from those not showing ex-
treme responses. Because relatively few women would
show such a response, a large sample would be needed.

Demogruaphic and social fuctors. Younger and un-
married women without children are relatively more
likely than those who are older and who have already
given birth to experience negative responses. So, too, are
women whose culture or religion prohibits abortions and
those who attend church more frequently (Adler, 1975;
Osoftsky & Osofsky, 1972).

Length of gestation und medical procedure. Pro-
cedures dong. in the first trimester of pregnancy carry
lower risks of physical morbidity and psychological dif-
ficulties than Jdo second-trimester procedures (Kaltreides,
Goldsmith, & Margolis, 1979: Rooks & Cates. 1977). The
increased likelihood of more negative psychological re-

- sponse may have to do in part with the characteristics of

the small percentage of women who delay until the second

- trimester. They are younger and more likely to be Black,
nulliparous, and in unstable relationships (Bracken &
Kasl, 1973 )—characteristics that are associated with a
higher likelihood of negative responses following first-
trimester abortion (Adler, 1975 David, 1973: Osofskhy &
Osotsky. 1972). Women who delay into the second
trimester may also be more contlicted about the preg-
nancy. have less social support for the abortion duecision,
or have fewer resources for dealing with the unwanted
pregnancy and abortion (for an expanded discussion, see
Major and Cozzarelli, in press).

The medical procedures used for second trimester
abortions are themselves more likely to be experienced
as stressful than are those used in the first trimester. In
the second trimester, saline or prostaglandin induction
are used: these involve a more prolonged and painful ex-
pericnce than the dilation and evacuation or dilation and
curettage procedure used in early pregnancy. In two stud-
ies in which comparisons were made between second-
trimester patients undergoing a saline procedure versus
those who had dilation and evacuation, more favo %...
responscs were shown by the latter (Kaltreider et al., 1979;
Osolsky, Osolsky, Rajan, & Spitz, 1975).

W

The decision process. A number of studies have
examined the relationship between aspects of the wom
decision process regarding abortion and her emotic .’
responses afterward. Most women do not have dithiculy
with the abortion decision (Bracken, 1978; Osofsky et al..
1973). For example. Osofsky et al. (1973) found that 129
of 100 first-trimester patients stated the decision to have
an abortion was dithicult, and 7% reported initial inde-
aision regarding continuation or termination of the pree-
nuancy. However, among 200 second-trimester patients in
the study, 51% reported difficulty in deciding, and 30%
reported initial indecision. Other correlates of difficult
decisions or of ambivalent feelings are being married
(Bracken, 1978) and being Catholic (Osofsky & Osotshy.
1972). Finally, satisfaction beforechand with the decision
1o abort has been related to perceived support trom sig-
nificant others, a favorable opinion of the abortion option.
generally favorable attitudes toward abortion, and more
years of education (Bracken, Klerman, & Bracken, 1978:
Eisen & Zellman, 1984; Shusterman, 1979).

Studies examining the relation between aspects of
satisfaction with the abortion decision and postabortion
emotional response consistently find that women who are
satistied with their choice or who report little difficulty
in making the decision to abort, show more positive post-
abortion responses. Greater difficulty in making the de-
cision has been associated with higher negative postabor-
von reactions (Shusterman, 1979), including feelings of
guilt (Osofsky & Osofsky, 1972), anxiety (Bracken, 197
and internally bascd negative emotions (e.g., regre
depression) but not positive or socially based negative
emutions (Adler, 19735).

Women who initially want to be pregnant may reuct
more negatively 10 abortion. Shusterman (1979) found
an association between a woman's immediate affectinve
response to learning that she was pregnant and her re-
sponse to abortion. Major et al. (1983) examined the re-
lation between meaningtulness and intentionality ol the
pregnancy and postabortion responses. Amony 247
women undergoing Tirst-trimester abortions, 89.3% re
ported their pregnancy to be completely unintendad
VWomen who reported the pregnuncy as “highly mean-
ingful™ to them reported more physical complaints im-
mediately after and anticipated more negative conse-
quences from the abortion than did women who reported
their pregnancy to be less meaningtul. A subset (2 = 99)
of women were followed up three weeks following the
abortion. In this group the women who had indicated
that they had no intention of becoming pregnant ¢xhib-
ited significantly fewer subclinical symptoms of depression

~ than women who had indicated that they had some in-

tention to conceive.

In summary, women who are satisfied with their
choice or who report litule difficulty in making their de-
asion show more positive responses postabortion. Gircater
meaningfulness and intentionality of the pregnan.sy
contrast, are associated with poorer postabortion i
ment. Women who report greater difficulty in deciang
to abort are more likely 10 be married or Catholic, W
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have negative attitudes toward abortion, and to perceive
little social support for their decision. :

Perceived social support. Research within the gen-
cral stress and coping literature has demonstrated links
between social support and general well-being. Both ;.-
ceived and actual social support can act to buffer some
adverse psychological effects of exposure to stressful lifc
events (Cohen & Wills, 1985; Kessler & McLeod, [985).
Studies examining the relationship of perceived support
from significant others with women's postabortion re-

" sponse suggest that postabortion responses will be more
positive among women with greater support for the de-
cision to terminate.

Bracken, Hachamovitch, and Grossman (1974)
studied 489 women before a suction abortion and again
one hour after"the procedure. The questionnaire given
beforehand assessed knowledge of the abortion by partner
and parents and perceived support for the decision from
them. Whether or not the partner and parents actually
knew about the abortion was unrelated to postabortion
responses. However, higher levels of perceived or antici-
pated support were associated with more favorable re-
actions to the abortion.

The role of the partner has similarly been found to
be a significant predictor of psychological responses (Mo-
scley, Follingstad, Harley, & Heckel. 1981: Robbins &
DeLamater, |985; Shusterman, 1979), as has the role of

parents (Moseley et al., 1981).

' Robbins (1984) examined the role of the woman's
rclationship with her partner affer the abortion among
primarily Black single women who had abortions or de-
livered at the same hospital. Reporting a strong relation-
ship with the partner six weeks following the abortion
was related to- negative change on the MMPI and to
greater regret over the abortion among women who had
aborted. For women who delivered. negative change on
the MMP1 was related to having a weak relationship with
the partner. At one year postresolution, a strong relation-
ship with the male partner was associated with feelings
of regret among aborters but was unrelated to regret
among deliverers.

Perceived social support may or may not accurately
reflect actual support. Major et al. (1985) recorded
whether women were or were not accompanied by a male
nartner on the day of their procedure. Out of 247 women.
$3 (33.6'7) were accompanied. These women were sig-
nilicantly more depressed and reported more physical
complaints immediately after the abortion than were
women who were unaccompanied by a partner. Further
analyses revealed that women who were accompanied
were younger and expected to cope less well with the
abortion. Controlling for these differences eliminated the
difference in physical complaints, but the difference in
depression remained significant (which did not persist at
the three-week follow-up of a subset of these women,
however). This study demonstrates the complexity of so-
cial support. It may be that women who were more dis-
tressed about the abortion expresscd a greater need for
their partners to accompany them to the clinic. No mea-

sures of perceived support were obtained in this study,
s0 one cannot determine the relationship between (the
indicator of support) accompanying the woman to the
clinic and the woman's perception of support,

In summary, perceived support generally appears to
contribute to more positive postabortion adjustment.
However, the relationship of social support to postabor-
tion responses may be mediated and moderated by other
variables.

Attributions for pregnancy. Attributions for negative
life events have been found to relate to subsequent psy-
chological adjustment (see Michela & Wood, 1986; Pe-
tersen & Seligman, 1984; Silver & Wortman, 1980: and
Sweeney, Anderson, & Bailey, 1986. for reviews). In re-
lution to abortion, adjustment may be aflected by the
woman’s attributions for why the pregnancy occurred.
Major et al, (1985) asked women betore abortion the ex-
tent to which their pregnancy was due to aspects of their
own character, their own behavior. chance, the situation
they were in at the time, or someone else. Women who
blamed their pregnancy on their own character were sig-
nificantly more depressed. anticipated more severe neg-
ative consequences from the abortion, and tended to have
more negative moods immediately postabortion than did
women who were not self-blamers. In addition, women
who blamed their pregnancy on someone else anticipated
more negative consequences from the abortion than did
those who did not. These differences as a function of
blame did not persist at a three-week follow-up of a re-
duced sample, however. Mueller and Major (1989) rep-
licated all these findings on a new sample of 283 abortion
paticnts (See Major & Cozzarelli, in press).

Cuping expeciancies.  Earlier research on coping has
shown that both generalized positive outcome expectan-
cies (Scheier & Carver, 1987) and coping cxpectancics
regarding spectlic situations (Bandura, 1977) relute 1o
better health-relevant outcomes and successful treatment
of psychological disorders. Coping expectancies also ap-
pear to play a role in responses following abortion. Major
etal. (1985) used a single item on which women indicated,
before their abortion. how well they expected to cope with
the abortion. Women who expected beforehand to cope
well were less depressed, had more positive moods. an-
ticipated fewer negative consequences. and reported fewer
physical complaints both immediately following the
abortion and at a three-week follow-up compared with
women who expected to cope less well. These findings
were later replicated using a 10-item scale to assess coping
self-efficacy (Mueller & Major, 1989).

Belief in one’s ability to cope has been found to be
causally linked to postabortion emotional responses. An
experimental study of counseling interventions docu-
mented that enhancing self-efficacy for coping. combined
with a regular counseling session, was eflective at lowering
women’s risk for depressive symptoms after abortion
compared with standard abortion counseling alone

_ (Mueller & Major, 1989).

Other factors related to postabortion responses.
Several other factors have also been found to relate to
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postabortion responses. Studying 120 women, Alter
(1984) examined the relation between sex-role orientation
and psychological response two weeks after a first-trimes-
ter abortion. Regression analyses controlling for demo-

graphic and support variables revealed that women whose

self-descriptions were congruent with their descriptions
of how a career woman would complete the scale exhibited
more positive responses than did women whose self and
career woman descriptions were incongruent.

Cohen and Roth (1984) examined the relation be-
tween coping style and anxiety and depression in a sample
of 55 women undergoing suction abortion. Active ap-
proach (e.g., thinking about, talking about) versus avoid-
ant/denial coping styles, anxiety, and depression were as-
sessed both before and immediately after the abortion.
Results revealed thut both anxiety and depression signif-
icantly decreased from pre- to postabortion, that coping
style was consistent across assessments, and that high
deniers were significantly more depressed than low deniers
at both time points. In addition, the use of approach
strategies was associated with a greater decrease in anxiety
from pre- to postabortion. '

Athanasiou et al. (1973) examined variables that
predicted responses of women 13-16 months after suction
or saline abortion, conducting multiple regressions on
the responses in the combined groups. These analyses
revealed that women who delayed seeking abortion, who
had low contraceptive knowledge, who were low in self-
esteem, and who were high in alienation exhibited more
negative responses on'the MMPI and reported more neg-
ative body symptoms at follow-up. Unfortunately, they

did not analyze whether these factors would predict re- -

sponses among the matched group of term-delivery pa-
tients. _

A Unique Stud& From Denmark

Although this review was limited to U.S. studies, results
from a study in Denmark are important because they
provide data not possible to obtain in the United States
(David, Rasmussen, & Holst, 1981). Denmark has a uni-

form national population registration system that pro-

vides access to national abortion, birth, and admission
to psychiatric hosp’ial registers. Linkagex among these
registers makes it possible to compare the risks of psy-
chiatric hospital admission following abortion and child-
birth. However, it should be noted that because there may
be a bias against hospitalizing a new mother, particularly
if she is nursing, the relative psychological risk of abortion
compared with childbirth may be exaggerated by using
hospital admission to operationalize psychiatric illness.
Psychiatric hospital admissions were tracked three
months postabortion and postpartum for all women un-
der age 50 residing in Denmark. Women who had been
admitted to a psychiatric hospital within 15 months be-
fore abortion or delivery were excluded. Data were ob-
tained on 27.234 women terminating pregnancy, 71,378

women carrying to term, and the entire population off

1,169,819 women 15-49 years old.

Among women who were never married and women
who were currently married (who represented the ma-
jority of women), the postpregnancy risk of admission to
a psychiatric hospital was approximately the same for
abortions or deliveries: approximately 12 per 10,000 ver-
sus 7 per 10,000 for all women of reproductive age. How-
ever, among the smaller group of separated, divorced, or
widowed women, those who had terminated pregnancies
showed a substantially higher psychiatric admission rate
(64 per 10,000) than did separated, divorced, or widowed
women carrying to term (17 per 10,000). Women who
are divorced, separated, or widowed may be relatively
more likely to be terminating pregnancies that were orig-
inally intended, placing them at higher risk for negative
psychological reactions. In the aggregate, there appears
to be little risk to psychological well-being after either
abortion or delivery in Denmark.

-

Conclusions

As we concluded in the brief summary of our review (Ad-
ler et al., 1990), the best available studies on psychological
responses following legal, nonrestrictive abortion in the
United States suggest that severe negative reactions are
infrequent. Some individual women may experience se-
vere distress or psychopathology following abortion, but
it is not clear whether these are causally linked to the
abortion (Dagg, 1991). As former Surgeon General C.
Everett Koop (1989) testified before Congress regarding
his review of research on psychological effects of abortion,
emotional responses may be overwhelming to a given in-
dividual, but the problem of the development of signifi-
cam psychological problems related to abortion is *“min-
uscule from a public health perspective™(p. 211). Studies
that have included comparison groups of women who
carry to term (Athanasiou et al., 1973; Zabin et al., 1989)
suggest that the choice made by women regarding their
pregnancy is the one that is most likely to be best for
them. Women at higher risk for relatively more negative
responses include those who are terminating pregnancies
that are wanted and meaningful, who perceive a lack of
support from their partner or parents for the abortion,
who are more conflicted and less sure of their decision
and coping abilities beforehand, who blame themselves
for the pregnancy, and who delay until the second
trimester.

For the vast majority of women, an abortion will be
followed by a mixture of emotions, with a predominance
of positive feelings. This holds immediately after abortion
and for some time afterward. We do not know about very-
long-term cffects. However, the positive picture shown up
to eight years after abortion makes it unlikely that more
negative responses will emerge later. Studies of other
stressful life events show that those who experience the
most distress in the immediate aftermath of the event are
most likely to experience longer term difficulties and that
those who show little distress in this period are unlikely
tu Jevelop problems later (Wortman & Silver, 1989).

"I'he best studics available on psychological responses
to unwanted pregnancy terminated by abortion in the
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United States suggest that severe negative reactions are
rare, and they parallel those following other normal life
stresses. The time of greatest distress is likely to be before
" the abortion. Despite methodological shortcomings of
individual studies, the fact that studies using diverse sam-
ples, different measures of postabortion response, and dif-
ferent times of assessment come to very similar conclu-
sions is persuasive evidence that abortion is usually psy-
chologically benign.

After completing its review, the panel again recog-
nized that abortion is intertwined with diverse moral,
religious, and ethical perspectives that will impinge on
how a given woman will react to her choice of pregnancy
resolution. Although making the decision to terminate
an unwanted pregnancy is difficult, available psycholog-
ical evidence suggests that, in the aggregate, women tend
1o cope successfully and go on with their lives.
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The Myth of the Abortion

Trauma Syndrome

THIS is an article about a medical syndrome that does not
exist. A so-called abortion trauma syndrome has been de-
scribed in written material and on television and radio pro-
grams. For example, leaflets warning of deleterious physical
and emotional consequences of abortion have been distrib-
uted on the streets of cities in the United States.) Women who
have undergone induced abortion are said to suffer an “abor-
tion trauma syndrome or “postabortion trauma” that will
cause long-term damage to their health. One such leaflet

_ states,

Most often a woman will feel the consequences of her decision within
days of her abortion. If they don’t appear immediately, they will ap-
pear as she gets older. Emotional scars include unexplained depres-
sion, a loss of the ability to get close to others, repressed emotions,
8 hardening of the spirit, thwarted maternal instinets (which may
lead to child abuse or neglect later in life), intense feelings of guilt
and thoughts of suicide. Don't be fooled—every abortion leaves
emotional scars.!

Press reports indicate that women who seek care and
counseling at so-called pregnancy crisis clinics are verbally
presented with similar statements.?

“Syndrome” indicates a constellation of signs and symp-
toms recognized by the medical community as characterizing
a disease or abnormal condition. “Trauma” is borrowed from
“posttraumatic stress disorder,” a psychiatric syndrome de-
fined in the Diagnostic and Statistical Manual of Mental
Disorders as a disabling condition characterized by night-
mares and flashbacks, precipitated by a traumatic event out-
side the range of usual human experience.? News reporters
from all sections of the United States have requested infor-
mation about abortion trauma syndrome from the American
Psychiatric Association (oral communications, John Blam-
phin, Director of Public Affairs, American Psychiatric Asso-
ciation, Office of Public Affairs, 1988, 1989, 1990, 1991). Un-
fortunately, it is impossible to document the sources of the
allegations that concern these journalists because they are
often not traceable through the media or found in the scien-
tific literature, It is to bring the discussion into the scientific
medical literature that this contribution has been written.

Abortion is a subject that is embroiled in fierce debate. The
US Supreme Court’s increasingly permissive stance toward
individual states’ restricting abortion* has precipitated divi-
sive arguments among individuals, social groups, jurists, and
legislators. The same is true of a recent federal regulation
forbidding some health care providers to discuss abortion at
federally funded clinics.® The heat of the conflict tends to melt
boundaries between medicine and philosophy, between
church and state, between demonstrated fact and personal
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belief. The Jegislative and judicial outcome of this debate may
profoundly affect both the physical and psychological health
of the population as well as the practice of medicine.
. Our patients look to us, their physicians, to provide sound
scientific information to help them make informed decisions
about health issues. The allegation that legal abortions, per-
formed under safe medical conditions, cause severe and last-
ing psychological damage is not borne out by the facts.*? Prior
to the 1973 Roe v Wade decision of the Supreme Court,' valid
scientific investigation of the sequelae of abortion was
precluded by the criminal and illicit nature of the procedure.!
It was also impossible to distinguish the effects of the proce-
dure from those of the frightening and often dangerous cir-
cumstances under which it was performed. While he was
Surgeon General of the United States, C. Everett Koop, MD,
interviewed representatives from a wide range of groups fa-
voring, opposing, and expert about access to abortion, in the
course of researching a report on abortion’s effects on women
that had been requested by then President Ronald Reagan.
After hearing and reviewing the evidence, Dr Koop wrote
President Reagan to state that the available scientific evi-
dence did not demonstrate significant negative (or positive)
mental health effects of abortion.!2

A critical examination of the psychiatric impact of abortion
requires the consideration of underlying realities and a sum-
mary of the relevant scientific literature.

Underlying Realities

An uninterrupted pregnancy eventuates in labor and de-
livery. Therefore, any physical and psychological sequelae of
legal abortion can only be meaningfully understood in con-
trast with those of illegal abortion or unwanted childbirth.
After undesired childbirth, a woman must face either the
stresses of relinquishing a child for adoption or those of rear-
ing a child.

Abortion is a consideration for women who become preg-
nant under problematic circumstances, in which they feel that
the birth of a child might be untenable. Such circumstances
commonly include the threat or reality of abandonment by the
woman's male partner or the absence of an ongoing relation-
ship with him, financial deprivation, lack of social support, the
need to care for other young children, the possible loss of
educational and career opportunities, the diagnosis of fetal
defect, and/or an impregnation by rape or incest. A birth
control method may have failed; the woman may be unwilling
or unable to care for a child. She may be physically or men-
tally ill or disabled. She may have suffered physical or psy-
chiatric complications after childbirth in the past. All of these
circumstances may influence subsequent psychiatric reac-
tions regardless of the woman’s decision to abort or to con-
tinue the pregnancy.'s A

The outcome of any medical procedure is demonstrably
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shaped by the general and individual social and psychological
climate in which it is performed.* Criminalization and/or
membership in a religious or social group opposed to abortion
can be expected to increase a woman’s feeling of distress, as
can insensitive, negative, or hostile behavior and remarks by
health care professionals or others she encounters in the
process of considering or obtaining an abortion. Meikle et al®®
studied 100 women applying for abortions before and after
abortion was legalized and noted a comparative decrease in
the incidence of emotional distress related to the increased
social acceptance of the procedure.!s

Abortion is a reality, practiced throughout history, in every
area of the world, regardless of religious and cultural belief
and whether legal or outlawed.' In 1972, the year before the
Roev Wade decision, approximately 1 million illegal abortions
were performed in the United States alone.

Data In the Literature

An extensive search of MEDLINE, Psychological Infor-
mation Data Base, Sociological Abstracts, Health Informa-
tion Data Base, and review articles and their bibliographies
reveals that there is no specific abortion trauma syndrome
described—in survey populations or as individual cases—in
the psychiatric and psychological literature.%™ A small num-
ber of papers and books based on anecdotal evidence and
stressing negative effects have been presented and published
under religious auspices and in the nonspecialty literature.!”

Significant psychiatric sequelae after abortion are rare, as
documented in numerous methodologically sound prospec-
tive studies in the United States and in European countries.
Comprehensive reviews of this literature have recently been
performed and confirm this conclusion.*™® The incidence of
diagnosed psychiatric illness and hospitalization is consider-
ably lower following abortion than following childbirth. In
one large prospective British population study, psychosis
occurred after delivery in an average of 1.7 cases per 1000 and
after abortion in 0.3 of 10008

Significant psychiatricillness following abortion occurs most
commonly in women who were psychiatrically ill before preg-
nancy, in those who decided to undergo abortion under ex-
ternal pressure,” and in those who underwent abortion in
aversive circumstances, for example, abandonment. Lask at-
tributed the adverse reactions in 11% of the subjects he
studied to those factors."

The term “unwanted pregnancy” indicates that the woman
regrets the fact that conception occurred. Abortion, whether
spontaneous or induced, entails loss. Both regret and loss result
in sadness. The word “depression,” which is both a common
term for a feeling of sadness and the technical term for a psy-
chiatric disorder, can be especially confusing. A symptom or a
feelingis not equivalent toa disease. Some women who undergo
abortion experience transient feelings of stress and sadness, as
distinguished from psychiatric illness, before and for a short
time afterward.® The majority experience relief after the pro-
cedure.” Greer et al* interviewed 360 women before they un-
derwent abortions and at follow-up an average of 18 months
later. The subjects demonstrated significant improvement in
guilt feelings, personal relationships, and psychiatric symp-
toms. Of 207 women followed by Partridge et al,2 94% report-
ed that their mental health improved or remained the same
after abortion. Many women report that the difficult decision
to terminate a pregnancy was a maturational point in their
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lives, one at which they experienced taking charge of their
futures for the first time.® A recently publislied study of a
national sample of over 5000 US women followed for 8 yeare
concluded that the experience of abortion did not have an .
dependent relationship to women’s well-being, and that there
was no evidence of widespread postabortion trauma.®
Abortion is a weighty issue and a medical procedure about
which both physicians and the lay public have a wide variety

" of profound feelings and views. In their professional roles,

physicians counsel, advocate for, and treat individual patients
on the basis of medical knowledge and in the patient’s best
interest. It would be preferable to use the resources of society
and medicine to prevent unwanted pregnancies and to de-
crease the ensuing demand for abortions, but it is unlikely
that the demand will ever be eliminated. Therefore, physi-
cians must provide patients with accurate information about
abortion’s medical and psychological implications. Scientific
studies indicate that legal abortion results in fewer delete-
rious sequelae for women compared with other possible out-
comes of unwanted pregnancy. There is no evidence of an

-abortion trauma syndrome.

Nada L. Stotland, MD

Thanks are due to James Thompeon, MD, who suggested that an article be
written on this subject.
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EXHIBIT_=Xe

DATE__3/Z2a /24"
SB._R22.

B

Planned Parenthood

of Missoula

Thank you very much, Mr. Chairman and members of the committee. I am here today to
speak in opposition to SB 292. My name is Deborah Frandsen and I am the Executive
Director of Planned Parenthood of Missoula. We are a family planning clinic that provides
women and men's reproductive health care. We provide services such as pap smears,
contraceptives, breast and testicular exams, counseling and education, sexually transmitted
disease screening and care and much more. We provide these services on a sliding fee
basis and no one is turned away due to an inability to pay. We also provide abortions and
have been doing so for over a year.

I am here today because I feel obliged to take exception with the language of this bill,
especially the language on page two which states: "that some abortion facilities or
providers offer only limited or impersonal counseling opportunities; and some abortion
facilities or providers hire untrained and unprofessional counselors whose primary goal is
to sell abortion services."

Not only is this language patently insulting, it is utterly false. We hire only outstanding
individuals to be our counselors and then we train them extensively. Patient feedback
about the counseling services we offer, which include all pregnancy options and all
abortion related risks, is uniformly positive. And I feel absolutely confidant that any
woman would have the same quality experience at any other abortion provider in the
state. To add that the counselor's primary goal is to sell abortions is a lie, pure and simple.
To the contrary, a woman has to thoroughly convince us that an abortion is in her best
interest before we will perform the procedure. Informed consent already happens, it's
already the law and we already do it. I recognize that this particular language in the bill
has been softened, yet despite what the proponents of this bill may claim, impersonal and
unprofessional counseling and hard-sell technics simply do not happen in Montana.

What is worse about this type of malicious language is that it further flames the beliefs of
individuals who might act out their hatred upon our clinics, our staff and our patients.
Violence against abortion providers is escalating and it is your responsibility as legislators
not to add fuel to the fire but rather to look for opportunities to reduce the inflammatory
rhetoric. Instead of degrading us you should be looking for opportunities to protect us. I
ask you, what single thing have you done this session, as legislators, to protect the staff or
patients at clinics in Montana? For those of you who sponsored this bill, we are very

~ disappointed in this insulting language and we are very disappointed in you for turning a
blind eye to the terror that haunts women's health care providers.

If this is an issue about women's health and safety, as the proponents claim, and not merely

a means to erect more barriers to abortion for women to surmount, how come there is no
one speaking in its behalf from any reputable medical association or group? The American
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Medical Association itself is opposed to waiting periods. The only groups here,
supporting this bill, are anti-abortion groups. When they allege that their only concern is
for women's health, don't believe it. This bill is simply a smoke screen for limiting
women's access to abortion, especially the most vulnerable women in our society: the
young and the poor.



EXHIBIT__a2/
February 10, 1995 DATE-_3/20/25~

SB R2A.
The Honorable Members of the
Senate Judiciary Committee
The 54th Montana Legislature
The Capitol
Helena, Montana 59620

Dear Ladies and Gentlemen of the Committee:

1 am the Executive Director of InterMountain Planned Parenthood. I am responsible for seven
clinics in Montana, two of which are clinics that provide abortion. Less than 5% of all the medical
visits to these seven clinics mvolve abortion services. However, cach time the legislature meets,
bills are promulgated to try to affect this 5% of the medical care we provide.

At no time have I ever staffed a clinic with untrained or unprofessional counselors. contrary to the
allegations made in the legislative purposes and finding s of Senate Bill 292, no one is ;hired to
"sell" any service. We have been accused often by folks who oppose our efforts to prevent
unintended pregnancies or to support women in their choices to continue or end a pregnancy that
we don't tell them what to do. That is true. We have faith that men and women who receive
enough information that is accurate and unbiased will make good choices. We do not "coerce";
we do not persuade; we do not sell.

I can testify that every woman who has had an abortion at any of the clinics that I have directed
knows that there are risks to having an abortion just as there are risks to continuing a pregnancy. I
can testify that women who choose to have an abortion at our clincs, have at least a 24 hour
period of time before actually receiving abortion services. It is usually at least a week, unless her
pregnancy is so far along that postponing the abortion would put her at higher risk.

I believe this bill, Senate Bill 292, is not about protecting women, I believe 1t 1s about putting
obstacles in their way. I could not be here today because of the change in the scheduling of this
hearing. I am happy to answer any questions you may have.

Sincerely,

ﬂ&; . mt_cz\_wbi@""“

Joan McCracken



= SPECIAL REPORT

- The Effects of Mandatory Delay Laws
On Abortion Patients and Providers

By Frances A. Althaus and Stanley K. Henshaw

in Roe v. Wade that a woman has the

right, based on her constitutional
right to privacy, to have an abortion, ac-
tivists and legislators opposed to abortion
have sought other means of restricting ac-
cess to abortion. One common strategy
has been the introduction of legislation re-
quiring a woman to delay her abortion for
a certain number of hours or days after re-
ceiving certain state-mandated informa-
tion and being offered information on fetal
development and lists of agencies that
provide prenatal care or other services for
women who decide to carry their preg-
nandies to term. Those who sponsor such
legislation say it is intended to assure that
women seeking an abortion are ade-
quately informed and have time to con-
sider their decision. Those who oppose the
legislation contend that it is designed to
create barriers to abortion and to persuade
women to continue their pregnancies,
pointing out that portions of the mandat-
ed information are already provided as a
matter of course.

As of August 1994, such legislation had
been passed and signed into law in 15
states, although it was being enforced in
only seven—Kansas, Mississippi, Nebras-
ka, North Dakota, Ohio, Pennsylvania and
Utah. In three states—Kentucky, Massa-
chusetts and South Dakota*—enforcement
of amandatory delay requirement has been
stayed or enjoined by a federal court, and
in two states—Michigan and Tennessee—
such a requirement has been enjoined by
a state court. In Delaware, Idaho and Indi-
ana, mandatory delay legislation is on the
books but is not currently being enforced.

Since the Supreme Court ruled in 1973

Frances A. Althaus is senior editor of Family Planning Per-
spectives and Stanley K. Henshaw is deputy director of re-
search, The Alan Guttmacher Institute (AGD. The authors
thank Joan Coombs of Planned Parenthood of South-
eastern Pennsylvania, Terry Sollom of AGI and Dara Klas-
sel of Planned Parenthood Federation of Armerica, as well
as the sources dited in this report, for their assistance.

228

In addition to the legislation in these 15
states, a provision for a one-hour delay
with mandatory counseling was passed in
mid July in South Carolina. At the time this
report was written, it had not yet been
signed by the governor.

In states in which mandatory delays are
being enforced, the waiting period re-
quired is generally 24 hours; Kansas, the
exception, requires an eight-hour delay.
The information that must be given to a
woman seeking an abortion, who may
provide the information and how it may
be provided vary from state to state. Most
states require that a woman be told the
probable gestational age of the fetus and
the medical risks of abortion and child-
birth. In almost all states, she must also be
informed that the father is liable for child
support and that medical assistance ben-
efits may be available for prenatal care,
childbirth and neonatal care. In some
cases, this information must be provided
by a physician. In Mississippi, the law has
been interpreted as requiring the woman
to make two visits to the clinic, once for
state-mandated “counseling” and once for
the abortion. In the other states, howev-
er, only one visit may be needed because
the laws specify or have been interpreted
to mean that the mandated information
may be provided by mail, by telephone or,
in some cases, by other electronic means.t

In addition, most states require abortion
providers to furnish or make available to
their patients (and, in some cases, to pay
for) government-produced material on
fetal development and lists of agencies
that arrange adoptions or provide prena-
tal care or other services for women who
decide to carry their pregnancy to term.
The material on fetal development often
depicts a fetus at two-week gestational in-
tervals; it may also, according to the par-
ticular state law, give information on fetal
viability and describe the “probable
anatomical and physiological character-

istics of the unborn child,” such as brain
and heart function and “the presence of
external members and internal organs
during the applicable stages of develop-
ment.” Some states require that women be
told of “possible detrimental psycholog-
ical effects of abortion” and “the risks of
infection, hemorrhage, danger to subse-
quent pregnancies and infertility.” Al-
though two states (Michigan and Ohio) re-
quire that women receive this information,
no state requires that she actually review
it. Many, however, require her to certify
that she was informed of its existence and
her right to review it, and that it was pro-
vided if requested.

_ Although these laws are commonly
promoted as efforts to protect women by
giving them the time and information
needed to make an informed decision,
they can create difficulties for women and
the clinics that serve them. This report ex-
amines how the laws have affected pro-
viders and women seeking abortions in
three states. In Ohio and Pennsylvania, en-
forcement of mandatory delay laws did
not begin until March 1994, so it is too
early to determine the impact of these
laws on women's access to abortion. How-
ever, information provided by adminis-
trators of two clinics shows the ways in
which the laws have affected providers.
In Mississippi, evidence of the effect of the
mandatory delay law on women's access
to abortion is available because the law
has been enforced since August 1992. This
report presents results of an analysis of
abortion trends in Mississippi before and
after enforcement of the law began.

*On August 22, a federal court ruled that the waiting pe-
riod and information requirements were constitutional,
but enjoined the civil and criminal penalties that made
up the law’s statutory enforcement mechanism.

tWhether two trips are necessary is often unclear from
the statutory language and depends on interpretation
by courts, state officials and clinics’ legal advisers. Even
within states, clinics’ interpretations may vary.
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Ohio

Provisions of the Law

The Ohio mandatory delay bill was signed
into law in August 1991, but was enjoined
in April 1992 before it could take effect; a
month later, a state judge ruled that the law
violated the federal and state constitution.
In 1993 the district appeals court reversed
this decision and the Ohio Supreme Court
declined to review the reversal. The law
went into effect on March 14, 1994.

The law includes several major provi-
sions. At least 24 hours before a woman
has an abortion, a physician must inform
h-r of the nature of the abortion procedure
to be used and the medical risks associat-
ed with that procedure, the probable ges-
tational age of the fetus, and the medical
risks associated with carrying the preg-
nancy to term. This information must be
given verbally or by some other nonwrit-
ten means. The woman must have an op-
portunity to ask the physician questions
about the abortion.

In addition, at least 24 hours before the
procedure, the physician or someone act-
ing for the physician must inform the
woman of the name of the doctor who will
perform the abortion and give the woman
state-mandated information on fetal de-
velopment and a list of agencies that offer
alternatives to abortion. The woman is not
required to read the information; the per-
son providing the material may or may not
comment on it. This information may be
provided in person or by telephone, certi-
fied mail (with a return receipt) or regular
mail (with a certificate of mailing). Finally,
the woman must sign a form consenting to
the abortion and certifying that she has re-
ceived the state-mandated information, has
had her questions answered and is not
under the influence of drugs or alcohol.

Dayton Women'’s Health Center
The Dayton Women's Health Center, Inc.,
which opened in September 1973, was the
second abortion facility in Ohio. (The state
now has a total of 22 such facilities in seven
cities.) The clinic, which has a staff of 12,
provides pregnancy tests, annual exams,
Pap smears, birth control, and options
counseling for pregnant women by a state-
licensed counselor, as well as termination
of pregnandies of less than 20 weeks of ges-
tation. (A contract physician comes to the
clinic every two weeks to perform second-
trimester abortions.) The clinic schedules
abortions three days a week and performs
40-50 abortions weekly.

The clinic has had to make major
changes in its procedures to meet the re-
quirements of the law. Previously, patients
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could simply call for an appointment and
have an abortion within a day or two.
Now, the process is lengthier and more
complex, with an average wait of 3—4
days. If a patient lives reasonably near the
clinic, the staff make two appointments for
her. During the first appointment, she fills
out a medical history, views a video pre-
pared by one of the clinic’s physicians in
accordance with state requirements, talks
with the physician by telephone if she has
questions, has an ultrasound and receives
a packet of state-prepared information.

If a woman cannot make two trips to the
clinic, the staff play an audio tape over the
telephone; the tape, prepared by one of the
clinic’s physicians, covers the same infor-
mation provided by the video. The woman
may then speak to the physician if she has
questions, and the clinic staff mail the state-
mandated information packet to her if her
personal circumstances

tion appointment. She comments that few
of the clinic’s patients have changed their -
mind after recewmg the state-mandated
materials, and that, in fact, most women o
refuse to take them.
-

Pennsylvania
Provisions of the Law g
Pennsylvania’smandatory delay law was o
passed by the state legislature in 1989 but
legal challenges postponed its enforce-
ment until March 21, 1994, The law re-
quires that, 24 hours before performing an ﬂ%
abortion, a physician orally inform the
woman of the nature of the procedure, the
risks involved in abortion and childbirth, %
and the “probable gestational age of the
unborn child.”

The ;- hysician or a qualified nonphysi-
cian acting for the physician must inform o
the woman of the availability of state-pro-

allow it. When the pa-
tient comes in for her
abortion, she must bring
the information packet
to confirm that she re-
ceived it.

According to clinic ex-
ecutive director Anita
Wilson, compliance with
the law has created a

3—4 days.”

“Previously, patients could simply call for
an appointment and have an abortion within _

a day or two. Now, the process is lengthier 'ﬁ
and more complex, with an average wait of

“scheduling nightmare.”

The addition of preprocedure appointments
for the majority of abortion patients jams
the waiting room at times and stresses the
staff. Because limiting the hours for these
initial appointments did not prove feasible,
the sessions are scheduled throughout the
week, resulting in higher costs because of
longer hours for the ultrasound technician.
Wilson points out that complying with the
mandatory information requirement alone
takes at least half an hour per patient—or
a minimum of 20-25 additional hours of
staff time per week.

The clinic has not yet raised its abortion
fees, preferring to wait until it has had six
months of experience in coping with the
new requirements. Wilson notes, however,
that a cost analysis conducted by the exec-
utive director of another Ohio clinic shows
that printing the extra consent form, pur-
chasing the state-prepared brochures, mail-
ing the brochures to patients and paying for
extra staff time has raised costs by 10%.

On the other hand, Wilson says, fewer
patients fail to keep their abortion ap-
pointments, perhaps because they have al-
ready invested time in an initial visit. From
March through July, she says, only 6% of
the patients who attended the 24-hour in-
formation session failed to keep their abor-

duced printed materials describing the
fetus and providing information about
medical assistance for carrying her preg-
nancy to term, information about the fa- ..y
ther’s liability for child support, and a list ﬁf
of agencies that provide adoption and
other services as alternatives to abortion.
The woman must sign a statement that she 2
was informed of the availability of these &
printed materials and that, if she request-
ed them, she was provided with them. The
law also requires that clinics report to the
state the name of the referring physician, al
the name of the physician who performed
the abortion and the name of the facility .«
where the abortion was performed. This
information is entered on an individual
form that must be kept confidential.

| T

Philadelphia Area Clinic -
Planned Parenthood of Southeastern
Pennsylvania operates a surgical services _
clinic and 10 contraceptive clinics in the
greater Philadelphia area. The surgical i
clinic, which has been in operation and of-
fering abortions since 1973, also provides s
vasectomies. It has a regular staff of 13, i%
plus several volunteers and on-call peo-
ple. Three contract physicians provide
abortions four days a week at the center. 7
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-
Effects of Mandatory Delay Laws

In Pennsylvania as in Ohio, the manda-
8y delay law has made obtaining and
providing abortion services longer and

ore difficult processes. Staff at the sur-

cal services clinic inform each patient
who calls of the law’s requirements. Be-
cause of the extra time needed to provide
is information, the clinic has had to as-
wign an extra person to its appointment
phone lines so that callers will not be kept

n hold for too long.
~ To provide the required information,
“Yhe clinic schedules one 15-minute session

each weekday. These group sessions are

'onducted by physicians who receive $50
wd T Session, except for a few who volun-

teer their time. In addition, the clinic has
“found it necessary to have an extra staff
person available at the sessions to review
-upreabortlon instructions with the patients,
explain the 24-hour delay requirement
and answer questions about scheduling
and payment. Often, there is not enough
"™ space in the waiting room to accommo-
date patients who are attending an infor-
mation session as well as those who have

e COMe in for a procedure.

For women seeking an abortion, the ne-
cessity of making two trips means extra
time and expense, especially if they live

~ws far from the clinic. Moreover, it is no
longer possible for a woman to have an
abortion within a day of calling for an ap-
pointment. Because the clinic can hold
only one information session each day,
‘with the time dictated by physician avail-
ability, patients sometimes have to wait
we twoor three days for a convenient session.
The agency’s associate executive director,
Dayle Steinberg, estimates that the aver-
age waiting time between calling for an
appointment and obtaining an abortion
at the surgical clinic has risen by at least
a day; in general, women can obtain an
abortion within a week.

Steinberg notes that the number of abor-
tions performed at the clinic rose by 10%
immediately after the implementation of
the law. However, five weeks later, the
number of women seeking abortions

- dropped and has now stabilized at about
10-15% below the preimplementation
level. Some of these women may be ob-
taining abortions elsewhere: The number
of Pennsylvania residents obtaining abor-
tions at the New Jersey provider closest
to the clinic has more than doubled since
the implementation of the law.!

Thus far, the state-mandated informa-
tion seems to have had little effect on
women’s decisions. According to Stein-
berg, only about 1% of patients ask for the
booklet on fetal development. She notes
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that, just asin the past, a small percentage
of patients change their mind at some
point in the preabortion process, but she
adds that that percentage has not changed
since implementation of the law. Clinic
staff know of only two women who can-
celled their appointment immediately
after the information session adjourned.

Patients react to the new regulations in
various ways. Steinberg says that many
women initially accept the law’s require-
ments as “just something they need to do
to have the abortion performed.” She
notes, however, that these same women
often react in anger after coming in for the
“counseling.” “They wonder why they
had to [make an extra visit] to hear infor-
mation that a counselor could have pro-
vided to them on the day of their proce-
dure,” Steinberg says. “Many of them feel
insulted by the prenatal and adoption re-
ferrals offered to them. Most of them (99%)
have no interest at all in seeing pictures of
fetal development.”

The clinic has not raised its abortion
fees, in part because the cost of comply-
ing with the law is not yet clear. Steinberg
estimates that complying with the law
takes about 10-15 additional hours of staff
time per week. She is looking into the pos-
sibility of substituting an audio tape
played over the telephone for the prepro-
cedure information session. This method
of providing the required information
would make the abortion process less
onerous and costly for patients because
they would need to make only one visit
to the clinic. For the clinic, the initial ex-
pense of a new phone system would be
offset by lower personnel costs.

Mississippi
Provisions of the Law
Mississippi passed mandatory delay leg-
islation in 1991 over the veto of the gov-
ernor, but a district court ruled the law un-
constitutional. A year later, however, after
the U.S. Supreme Court upheld a similar
law in Pennsylvania, an appeals court re-
moved the injunction. The law took effect
on August 8 1992 :
According to the law, a woman must be
given the following information at least 24
hours before her abortion: the name of the
physician who will perform the abortion;
the medical risks associated with the par-
ticular procedure, including “the risks of in-
fection, hemorrhage, danger to subsequent
pregnancies and infertility”; the probable
gestational age of the fetus and the medical
risks of carrying the pregnancy to term. This
information must be provided by either the
referring physician or the physician who

will perform the abortion. The law has been
interpreted as requiring that this informa-
tion be given to women in person, thus ne-
cessitating two visits to the clinic.

Inaddition, the physician or the physi-
cian’s agent must inform the woman, at
least 24 hours before her abortion, that
medical assistance benefits may be avail-
able for prenatal care, childbirth and
neonatal care; that the father is liable for
child support; and that pregnancy pre-
vention services are available. The woman
must also be told that she has the right to
review state-produced materials includ-
ing lists of agencies that provide services
to assist a woman through pregnancy and
childbirth and while the child is depen-
dent, and brochures that describe the “un-
born child” at two-week gestational in-
crements and give “any relevant
information on the possibility of the un-
born child’s survival.”

The woman must certify in writing be-
fore the abortion that she has been given
the required information and that she has
been informed of her right to review the
material on fetal development and the list
of agencies providing alternatives to abor-
tion. The law also requires that, before per-
forming the abortion, the physician re-
ceive a copy of this certification.

Abortion Trends

After the 24-hour delay law took effect in
Mississippi, reports from local abortion
clinics suggested that the number of
women having abortions there dropped
sharply, after increases in 1990 and 1991.
To assess whether the law was having an
effect on the number of Mississippi resi-
dents having abortions, we requested spe-
cial tabulations of the 1992 abortion data
collected by the Mississippi State De-
partment of Health, Division of Public
Health Statistics. Mississippi’s abortion re-
porting is among the best in the country;
the number of abortions reported to the
state was slightly greater than the num-
ber counted by The Alan Guttmacher In-
stitute (AGI) in its surveys of all known
abortion providersin 19871988, 1991 and
1992. The tabulations show the number of
Mississippi residents and nonresidents
who had abortions each month in 1992
and, for residents, breakdowns by age,
race, educational level, county of residence
and gestation of the pregnancy.

To allow for the possibility that increas-
ing numbers of women were going to
neighboring states for abortion services, we
obtained similar tabulations, with the ex-
ception of county of residence, for Missis-
sippi residents who had abortions in Al-
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abama and Tennessee. The tabulations
were provided by the Alabama Depart-
ment of Public Health, Center for Health
Statistics, and the Tennessee Department
of Health, Division of Information Re-
sources. Like Mississippi, these states have
good abortion reporting. We were unable
to obtain data from Louisiana, the only
other state that borders on Mississippi, but
wejudged that the lack of these data would
have only a small effect, given that in 1988,
thelatest year for which the information is
available, fewer Mississippi residents had
abortions in Louisiana than in Alabama
and Tennessee (339 versus 532 and 1,138,
respectively, according to AGI data).

Our initial calculations found that the av-
erage number of abortions per month per-
formed in Mississippi in 1992 fell from 717
during the period preceding enforcement
of the law (January through July) to 507
during the period after the law went into
effect (August through December), a drop
of 30%. These calculations, however, ignore
fluctuations in abortion incidence, which
is normally higher in some months than in
others. To control for seasonality, we cal-
culated the number of abortions that would
be expected in August through December
1992 from the actual number in January
through July and the seasonal pattern in
Mississippi in 1990, 1991 and 1993.*

The top row of Table 1 shows that 2,537
abortions were performed in Mississippi
from August through December 1992, that
3537 would have been expected based on
the experience of other years, and that the
actual number was 22% below the ex-
pected number. Similarly, Mississippi
providers performed 25% fewer abortions
from January through July 1993 than dur-
ing the same months in 1992 (not shown).

Part of the drop occurred because 17%
more Mississippi residents had abortions
in Alabama and Tennessee and because the
number of residents of other states who had
abortions in Mississippi fell by 30% after the
law went into effect. When Mississippi res-
idents alone are considered, taking into ac-
count the increase in the number who had
abortions in Alabama and Tennessee, the
data show that 13% fewer had abortions in
August through December than would have
been expected on the basis of the number
who had abortions in January through July.

If the number of Mississippi women
who had abortions in Louisiana increased
to the same extent as it did in Alabama
and Tennessee, the decline in abortion in-
cidence among Mississippi residents
would have been 11% rather than the 13%
shown in the table. A y? test indicated that
this decline is highly statistically signifi-
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cant (p<.001); a decline Table 1. Expected and actual number of aborti rformed, b
L ul able 1. Expected and actual number of abortions performed, by
as sr.na.ll as 6 o.WO‘ d be selected characteristics, Mississippl, August-December 1992
statistically significant
at the .05 level. This sig-  Characteristic Actual  Expected Percent
nificance test, however, number  number* difference
assumes that no global  Abortions perfo(rjmed i: Missisiigpi 25537 3263  -22%
Mississippi residents having abortions

factors (,)ther than the in Alabama and Tennessee 673 576 17%
Change in the law and  out-of-state residents having abortions
seasonality affected the in Mississippi ) _ 550 787 ~30%

b f aborti Mississippi residents having abortions
numper of abortions. in Mississippi, Alabama and Tennessee 2,660 3,052 -13%

If the delay law had  Mississippi residents with
caused women to con- <12 yrs. of education 286 400 ~28%
. . Mississippi residents with
tinue pregnancies that ™ 543 yr¢. of education 2374 2652  -10%
would otherwise have  Mississippi residents <9 wks. of gestation 1,224 1,624 -25%
ended in abortion, one Mississippi residents >12 wks. of gestation 319 310 3%
!

might expect the num-
ber of births to increase
correspondingly begin-

“The number cf abortions performed in January through July 1992 multiplied by .650 (the ratio
of abortions perormed in Mississippi in August through December to those performed in Jan-
uary through July in 1980, 1991 and 1993).

ning around February

and March 1993. If abortions to residents
decreased by 11%, or about 850 abortions,
the number of births would increase by
90% of this amount (to allow for the preg-
nancies that would end in miscarriage or
stillbirth), or about 770 births on an annual
basis. Thus, one would expect an addi-
tional 640 births between March 1993 and
the end of the year because of the law. This
would represent an increase of 1.5% in the
numnber of births. In fact, the number of
births decreased by 1.3% between 1992
and 1993, continuing the trend of the pre-
vious two years. The expected small effect
of the delay law on the number of births
may have been masked by other effects on
births such as changing economic condi-
tions and the changing age distribution
among women of reproductive age.

If the 24-hour delay law is an impedi-
ment to women seeking abortions, which
women have been affected the most? The
decline in the number of abortions among
women younger than age 18 did not differ
statistically significantly from the decline
among those aged 18 or older; similarly, the
decreases among whites and nonwhites
were not significantly different (not
shown). Whether a woman lived withina
county with an abortion provider, within
50 miles of such a county, or more than 50
miles from such a county had no effect on
the percentage decline in abortion. How-
ever, a decline of 28% occurred among
women without a high school degree, com-
pared with a decrease of 10% among those
with 12 or more years of education.

After the delay law went into effect, the
gestational age at which pregnancies were
aborted changed substantially. The num-
ber of abortions performed at eight weeks
or less fell by 25%, while the number per-
formed at more than 12 weeks changed lit-
tle. During the seven months before the

law went into effect, 10.3% of abortions
were performed at more than 12 weeks of
gestation, compared with 12.1% in the last
five months of the year. Thus, among Mis-
sissippi residents having abortions, the
proportion obtaining an abortion at more
than 12 weeks of gestation increased by
17% between the two periods.

Effects of Mandatory Delays
At the time this report was written, the
mandatory delay requirements in Ohio
and Pennsylvania had been in effect for
about four months, too short a time for a
final evaluation of their consequences. It
is clear, however, that these restrictions
have lengthened the time needed to obtain
an abortion, especially for women who do
not live near a provider and those who
must make more than one trip. In Penn-
sylvania, Steinberg says, 90% of all abor-
tions are performed by providers (includ-
ing hospitals and private physicians) in
eight of the state’s 67 counties. In 1992, the
state had 81 providers in 20 counties; 47
counties had no provider. In Mississippi,
where women must make two visits,
providers are even scarcer and the distance
to be traveled is likely to be much greater:
In 1992, the state had only eight abortion
providers in four counties, and 78 coun-
ties had no provider. In such circum-
stances, a 24-hour delay can easily become
(continued on page 233)

*In those years, the.number of abortions in Mississippi
in August through December was .65029 the number in
January through July. The expected number in August
through December 1992 is therefore .65029 times the ac-
tual number in January through July 1992. The ratio of
.65029 corresponds closely to the ratios calculated from
spedal tabulations of data tapes compiled by the National
Center for Health Statistics of 333700 abortions in 14 states
in 1988 (the ratio is .65220) and of 310182 abortions in 13
states in 1986 (ratio .65436). The ratio would be .71429 if
abortions were equally distributed among the months.
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wsfandatory Delay Laws...
(continued from page 231)

._nuch longer. Moreover, women who must
make two visits may have substantial ex-
penses for transportation, accommoda-
ions or child care, as well as time lost from

w01k, school or other responsibilities.

Although it is impossible to be sure that
other factors did not affect the use of abor-
tion by Mississippi women during the last
sspart of 1992 and 1993, the most likely ex-
planation of the results is that the 24-hour
delay law in Mississippi prevented ap-
prox1mately 11-13% of the women who
™would have had abortions from doing
so. These women do not appear to have
been dissuaded by the mandated infor-
semation: Clinic directors in Mississippi
have found that few women change their
minds after receiving it and almost all
women who make the initial visit to the
e clinic return for the abortion procedure.*
The effect of the law must therefore result
from the creation of barriers that some
women are unable to overcome. Some
women may mistakenly believe that abor-
tion services are no longer available or are
more difficult to obtain than is in fact the
== case. This would explain the dispropor-
tionate effect on women without a high
school education.
The lack of disproportionate effects on
%= minors, nonwhite women and women
who live long distances from a provider
is counterintuitive. Even before the law
went into effect, women in these sub-
groups who had abortions probably had
to overcome substantial barriers and were
therefore already above average in moti-
ww vation, personal competence and re-
sources. Thus, the additional burden of
making a second trip may be about the
same as for more advantaged women.
== Itis not surprising that since the law
went into effect, women have been hav-
ing abortions later in pregnancy. In many
cases, the 24-hour requirement may ne-
cessitate a delay considerably longer than
24 hours. The days on which women can
come to a clinic may be limited by lack of
ws transportation, lack of flexibility in their
personal schedules, and the days the clin-
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ic is open. One Mississippi clinic, for ex-
ample, sees patients for preabortion vis-
its on Fridays and performs abortions on
Saturdays. A woman who cannot come to
the clinic on both Friday and Saturday
would be delayed for at Jeast a week.

In the case of second-trimester abortions,
amandatory waiting period can greatly in-
crease the time needed to obtain an abor-
tion. According to Anita Wilson, one
woman who came to the Dayton Women's
Health Center at 17 weeks of gestation
could not obtain an abortion until she was
19 weeks pregnant. The physician who per-
forms second-trimester abortions for the
clinic was there the day the woman came,
but could not perform her abortion at that
time because of the 24-hour waiting peri-
od. She had to wait until his next regular-
ly scheduled visit two weeks later. Because
the risk of major complications from abor-
tion rises sharply with length of gestation
after the first trimester, such delays can in-
crease risks to a woman'’s health.®

Mandatory delay laws also add unnec-
essary costs to clinic operations by in-
creasing the staff needed to answer calls,
provide information and process paper-
work. In some states, clinics must also pay
physicians to provide information that
could be given to patients by another
health care provider at lower cost. The
Ohio and Pennsylvania clinics profiled in
this report have not yet raised their fees
to patients, but may eventually have to do
so. By scheduling frequent information
sessions, expanding staffing on telephone
appointment lines, carefully explaining
the requirements of the law, and offering
alternative ways of meeting those re-
quirements, they have tried to minimize
the burden on women seeking abortions.
Despite their efforts, however, mandato-
ry delay laws impose considerable bur-
dens both on women and on the clinjc staff
who serve them.
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EXHBIT_ L3

DATE—_3/2e/23"
B AZ2_
, March 20, 1995
Mr. Chairman and Members of the Committee

My name is Christine Phillips and I live and work here in Helena.

SB 292 is not about a “woman’s right to know” but rather “society’s right to impose”. It is
clear from the opening of the bill that the intent of this bill is to impose certain moral
dictates on the women of Montana. It is meant to intimidate and shame women for making
a decision that a minority do not approve of.

This bill is demeaning to women. The proponents view women who make the decision to
have an abortion as one of two extremes:

* either we are victims of evil doctors and an “abortion industry” that seeks to coerce us, or
* we are callous, amoral women who make the decision glibly and never consider options

or implications.

We are neither. I have had an abortion and I did not decide to do so without carefully
weighing financial, physical, and emotional implications as well as my religious and
spiritual beliefs. I was well aware that there were other options available to me.

Please note that the care I received was excellent. The counseling was thorough. In fact, I
was asked at several different points if I was clear in my decision, did I want more time, did I
want to think about it some more. In all, this was very far from coercion.

My decision was fully informed and well thought out. I accept, fully, the responsibilities for
my actions. I do not need mandated waiting periods, pictures of fetal development, nor any
other state imposed obstacles.

There is a lot of discussion of what our “founding fathers” deemed important in our
country’s formative years. I would like to point out that our founding fathers and mothers
had full access to legal abortion.

* In fact, abortion was not banned nationwide until the 1880’s.

* Also, the Catholic Church did not ban abortion until 1869.

If this bill were truly designed and intended to assist women during a difficult time, I would
endorse it wholeheartedly Instead, it is a poorly disguised attempt to make it more dlfﬁcult
for women who are in the midst of making a serious decision.

As leaders in your communities and of this state, you have the responsibility to determine
how this issue is dealt with. The rhetoric in this bill is perhaps more significant than the
specific actions that it will mandate. You can choose to add to the escalation by endorsing
inflammatory, derogatory and misleading language, or you can choose to protect what is
constitutionally guaranteed.

Respectfully Submitted,

4

Christine”A. Phillips
553 Spencer, Helena, MT 59601
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EXHIBIT__29- |

DATE 3L /2i”

RE: Opposition to SB 292

Please let us put to rest the hypocrisy that the intent of this
bill is to somehow look out for the well-being of women. Placing
obstacles between women and their medical decisions, lobbying
them when they are making life and health care decisions, and
deeming them as lacking the sense to think about important life
decisions without legislative instruction to do so demonstrates a
great disrespect for women and a great disregard for their lives,

The hypocrisy in the intent of this bill would be mirrored by its
passing in this legislative body. This bill wviolates the
preeminent missions of this legislature which are to cut state

~spending, cut the size of government, and get government out of
our lives,

This bill creates more government in Helena at the Department of

Health; more government in your doctor’s office, lobbying you as

you make medical decisions; and government smack in the middle of
women’s private and personal decisions.

This bill increases state spending. 1It’s ironic that a
legislative body opposed to abortions would invest general fund
dollars in this program, but not accept $50,000 in federal money
for family planning, money that heélps make the issue of abortion
irrelevant. It forces the question: What do anti-abortion forces
want? To prevent unwanted pregnancies, the underlying reason for
abortions? Or, as this bill indicates, do they just want to

harass women who choose to have them and the doctors that perform
them?

We agree with this bill that no one should be coerced into having
an abortion, but we also believe no one should be coerced into
giving birth., Perhaps we need to define this coercion as
stringently as we have for abortion., Otherwise, you legitimatize
and, indeed, institutionalize obstacles to a woman’s exercising
of her constitutional rights.

We ask you to oppose this bill.
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EXHBIT_ &8
DATE.__$/2¢/9s—
SB.____RAZ2_
The Billing Clinic -
P.0. Box 35100
Billings, MT 59107-5100

March 3, 1995

Representative Joan Hurdle
Capitol Station
Helena, MT 59620

Dear Representative Hurdle:

I am writing to you to express my opposition to Senate Bill 292— An Act Creating
The “Woman’s Right-To-Know Act”which has been transmitted to the House. Asa
practicing obstetrician/gynecologist who does not routinely provide abortions services, I
am concerned about the many implications this bill has for the traditional physician-
patient relationship. Furthermore, I believe it will seriously diminish the quality of care
provided to the women of Montana. Please allow me to enumerate my concerns.

Section 3 part 4 of the bill mandates that the State publish a brochure to be issued to the
patient 24 hours prior to the abortion procedure. This totally undermines the physicians
responsibility to provide informed consent. Will the State soon be providing brochures
for patients undergoing bypass surgery? How is this really different?

Implicit in providing informed consent to a patient is the duty to explain not only the
procedure and the risks of the procedure, but also the alternatives and the risks of the
alternatives. It is well documented that the risk of maternal mortality with a first trimester
abortion is less than one seventh that of the risk of childbirth. Will the state publish the
fact that the risk of dying from childbirth is seven times greater than the alternative? As
you can see the process of providing true informed consent is complex, personal, and, 1
believe, best left up to the physician who is caring for the patient.

Section 6 of the bill calls for complex reporting requirements by physicians. This is an
affront to the physician-patient relationship whose intent is nothing but sinister. I
understand that this year the legislature has turned away Federal money to bolster our
state’s Tumor Registry. The registry provides valuable information about the prevalence
and treatment of cancer in our state. I am horrified that we would opt not to bolster a
valuable tool in the improvement of healthcare for Montanans, but on the other hand
establish a registry whose sole purpose is the encumbrance and persecution of those who
provide abortion information to women in need.

Section 8 allows for civil or criminal persecution of abomon mformahqn yrowders in the
absence of written consent by the woman upon who the abortion has béen performed.



This may be done by a person not even related to the case under a pseudonym.
Furthermore it makes a patients anonymity the exception rather than the rule. I don’t
_ think that I need to explain my several objections to this section which goes against the
grain of everthing I ever learned in civics.

Section 11 mandates a twenty-four hour waiting period prior to the abortion. In general, |
am not opposed to this except for one caveat. Remember, that in Montana, women often
come from great distances to receive their health care. Women seeking abortion are often
of little means. They may not be able to afford to stay an extra night in Great Falls,
Bozeman, Billings, or Missoula. They often do not have phones or a way to contact them
sufficiently in advance of the procedure. This barrier may create a delay in the procedure.
Although abortions are safe, the risks of the procedure double with every two weeks of
delay.

Thank you for reading and considering my comments carefully. As a provider of health
care to women I am strongly opposed to this bill as a whole and the above sections in
particular. I would encourage legislation in the future that would make abortions safe,
available but rare through the support of sex education, contraceptive availability, and
improved social and economic support of those who wish to continue their pregnancy or
adopt after delivery.

I would be more than happy to discuss this matter with you personally. I can be reached
at my office at 238-2268 or after hours at 248-1744.

Smcerely,

g

C. H. “Tersh” McCracken III, MD
The Billing Clinic

P.O.Box 35100

Billings, MT 59107-5100



LA s e T s

EB-09-95 THU :S= . . ( . = S .
5 @6:53 PM_J. H. @RMSTRONG, M. D. 4BETSS51351 F.

S e | 5 ey

_E.EMS'-QS THU 3$v:13 PP MISSOULRA MT AQETIESAST F.O2
EXHIBIT___ 26
DATE__3/2e /L
SB___ 222~

February 10, 1995

The Hon, Memtbers-ofthe—

Sme .,’,&&m—(‘ H Q‘n Initt"\"\ .
The 54th Montana Legislature
The Capital

Helena, MT 59620
Dear Ladies and Gentlemen of the Committee:

We the undersigned, who are family practice physicians, internists, obstetricians,
gynecologists and more are writing you to object to Senate Bill 292, Some but not all of
us also provide abortions through our practice or at clinics. We would be at the hearing
today but due to the violence surrounding this issue, it is simply too dangerous for us to
testify in public. |

We take issue with this bill because it is inaccurate, disrespectful and inappropriately
burdensome. First, the language regarding the lack of quality counseling that supposedly
takes place before an abortion is absolutely erroneous. We would never refer a patient to
a physician or work for a clinic in which we were not convinced that complete and
accurate counseling would occur. Informed consent already happens, this is simply not a
problem in Montana.

The notion that a womat needs an additional 24-hours to consider her decision is
insulting. We have néver encountered a woman who, considering an abortion, had not
already carefully considered the issue and weighed the personal, emotional and ethical
costs 10 herself and the fetus. For the legislature to intedfere in the doctor-patient
relationship in absolutely inappropriate. Both physicians and patients deserve more credit
for devoting themselves to the thoughtful consideration of the issues and serious
explanation of alternatives. This already happens without legislative action and we do not
fecl that this bill is within the legislator's "scope of practice."  Also, a 24-hour waiting
period is cruel and truly an undue burden on the women who have to travel hundreds of
miles in Montana in ordet to have an abortion.

Ostensibly this legislature was elected to reduce the size of government. However, the
DHES staff needed to staff the 24-hour hotline, produce the handouts and reporting forms
and then process the reports is just more unnecessary bureaucracy.

In closing, we ask you to vote against this bill, it is bad law and bad medicine.

Sincerely vours, / /] 6} ""7,l—’#,l - v N
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February 10, 1995 ;

The Honorable Members of the
Senate Judiciary Committee
The 54th Montana Legislature
The Capitol B,
Helena, Montana 59620 =

Dear Ladies and Gentlemen of the Committee:

I am a licensed, Board Certified physician who has practiced medicine
in Montana for nearly 28 years. I perform abortions as part of my
practice in women's health care. I am in total agreement that all

of my patients need complete information before they decide to take
any medication, have any tests, or undergo any procedure. It is a
practice that I have adhered to for 38 years. It is a practice I
have adhered to because I believe it 1s good medicine and because

I believe that it is part of the doctor-patient relationship.

I find it ludicrous that a legislative body or any bureaucracy .
would feel it necessary to put words in my mouth or to decide how :
much time a patient needs' to digest the material in order to make '
a decision. Some patients may need several days, some only a few

hours. Where did the number "24" come from? Why not 12; why not

30?7 How did.you decide what risk factors need to be included? Why

breast cancer? Why not disseminated intravascular coagulopathy?

Why not emboli? I believe that legislatures may know about enact-

ing laws; I do not believe they know about what is good medicine.

Today, most groups in medicine and in legislatures are lookiag at

ways to cut the cost of care. We endeavor to reduce the number of
patient visits, not increase them. We use mid-level, trained and

professional, practitioners to extend physician services in order

to reduce costs.

I believe Senate Bill 292 is an unnecéssary bill. It is not a
bill to remedy a problem; it is a bill to make it more difficult
for women to choose an abortion--more difficult and more eXpensive.

Sincerely,

Y 2 s

Clayton H. Mg¢gCracken, M.D., M.P.H.



February 10, 1995

The Hon. Members of the
Senate Judiciary Committee
The 54th Montana Legislature
The Capital
Helena, MT 59620

Dear Ladies and Gentlemen of the Commuttee:

We the undersigned, who are family practice physicians, internists, obstetricians,
gynecologists and more are writing you to ob]ect to Senate Bill 292. Some but not all of
us also provide abortions thmugh our pracnce or at clinios We-womd-be-at-the-hensing
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We teke issue with this bill because it is inaccurate, disrespectful and inappropridtely s ore\eas
burdensome. First, the language regarding the lack of quality counseling that supposcdly
takes place before an abortion is absolutely erroneous. We would never refer a patient to
a physician or work for 4 clinic in which we were not convinced that complete and R v
accurate counseling would occur. Informed consent already happens, this is simply not a
problem in Montana.
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The notion that a woman needs an additional 24-hours to consider her decision is

insulting. We have never encountered a woman who, considering an abortion, had not

shecady carefully considered the issue and weighed the personal, emotional and ethical 135w - ’G
eFE@ herself and the fetus. For the legislature to interfere in the doctor-patient

relationship in ekaokitelssinappropriate. Both physicians and patients deserve more credit

for devoting themselves to the thoughtful consideration ¢f the issuas and serious

explanation of alternatives, This already happens without legislative action and we do not

feel that this bill is within the legislator's "scope of practice.*  Also, a 24-hour waiting

period is cruel and truly an undue burden on the women who have to travel hundreds of

miles in Montana in order to have an abortion.
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Ostensibly this legislature was elected to reduce the size of government. However, the 3
DHES staff needed to staff the 24-hour hotline, produce the handouts and reporting forms R
and then process the reparts is just more unnecessary bureaucracy.

In closing, we ask you to vote against this bill, it is bad law and bad redicine.

Sincerely yours,
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February 10, 1995

The Hon. Members of the
Senate Judiciary Committee
The 54th Montana Legislature
The Capital
Helena, MT 59620

Dear Ladies and Gentlemen of the Committee:

We the undersigned, who are family practice physicians, internists, obstetricians,
gynecologists and more are writing you to object to Senate Bill 292. Some but pot all of
us also provide abortions through our practice or at clinics. We would be at the hearing
today but due to the violence surrounding this issue, it is simply too dangerous for us to
testify in public.

We take issue with this bill because it is inaccurate, disrespectful and inappropriately
burdensome. First, the language regarding the lack of quality counseling that supposedly
takes place before an abortion is absolutely erroneous. We would never refer a patient to
a physician or work for a clinic in which we were not convinced that complete and
accurate counseling would oceur. Informed consent already happens, this is simply not a
problem in Montana.

The notion that a woran needs an additional 24-hours to consider her decision is
insulting. We have never encountered a woman who, considering an abortion, had not
already carefully considered the issue and weighed the personal, emotional and ethical
costs to herself and the fetus. For the legislature to interfere in the doctor-patient
relationship in absolutely inappropriate. Both physicians and patients deserve more credit
for devoting themselves to the thoughtful consideration of the issues and serious
explanation of alternatives. This already happens without legislative action and we do not
feel that this bill is within the legislator’s "scope of practice.” Also, a 24-hour waiting
pertod is cruel and truly an undue burden on the women who have to travel hundreds of
miles in Montana in order to have an abortion.

Ostensibly this legislature was elected to reduce the size of government. However, the
DHES staff needed to staff the 24-hour hotline, produce the handouts and reporting forms
and then process the reports is just more unnecessary bureaucracy.

In closing, we ask you to vote against this bill, it is bad law and bad medicine.

Sincerely yours,

D»Qmwb d. waﬁ\/ /AP
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February 10, 1995

The Hon. Members of the
Senate Judiciary Committee
The 54th Montana Legislature
The Capital
Helena, MT 59620

Dear Ladies and Gentlemen of the Committee:

We the undersigned, who are family practice physicians, internists, obstetricians,
gynecologists and more are writing you to object to Senate Bill 292. Some but not all of
us also provide abortions through our practice or at clinics. We would be at the hearing -
today but due to the violence surrounding this issue, it is simply too dangerous for us to
testify in public.

We take issue with this bill because it is inaccurate, disrespectful and inappropriately
burdensome. First, the language regarding the lack of quality counseling that supposedly
takes place before an abortion is absolutely erroneous. We would never refer a patient to
a physician or work for a clinic in which we were not convinced that complete and
accurate counseling would occur. Informed consent already happens, this is simply not a
problem in Montana.

The notion that a woman needs an additional 24-hours to consider her decision is
insulting. We have never encountered a woman who, considering an abortion, had not
already carefully considered the issue and weighed the personal, emotional and ethical
costs to herself and the fetus. For the legislature to interfere in the doctor-patient
relationship in absolutely inappropriate. Both physicians and patients deserve more credit
for devoting themselves to the thoughtful consideration of the issues and serious
explanation of alternatives. This already happens without legislative action and we do not
feel that this bill is within the legislator's "scope of practice." Also, a 24-hour waiting
period is cruel and truly an undue burden on the women who have to travel hundreds of
miles in Montana in order to have an abortion.

Ostensibly this legislature was elected to reduce the size of government. However, the
DHES staff needed to staff the 24-hour hotline, produce the handouts and reporting forms
and then process the reports is just more unnecessary bureaucracy.

In closing, we ask you to vote against this bill, it is bad law and bad medicine.

Sincerely yours,

\\\, \/M\‘L S)\\ J\.s& u\b f"‘@



February 10, 1995

The Hon, Mombers of the
Senate Judiciary Committes
The 54th Montana J.egislature
The Capital
Helena, MT 59620

Dear Ladies and Gentlemen of the Commiittee:

We the undersigned, who are family practice physicians, internists, obstetricians,
gynecologists and more are writing you to object to Senate Biil 292. Some but not all of
us also provide abortions through our practice or at clinics. We would be at the hearing
today but due to the violence surrounding this issus, it is simply too dangerous fur us 1
testify i public.

We take issue with this bill because it is inaccurate, disrespectful and inappropriately
burdensome. First, the language regarding the lack of quality counseling thar supposedly
wakes place hefore an ahortion is absolutely erroncous. We would never refer a patient to
a physician or work for a clinic in which we were not convinced that complete and
gccurate counseling would oceur. Informed consent already happens, this is simply not a
problem in Montana.

The notlon that a woman needs an sdditional 24-hours to vonsider her decision is
insulting. We have never encouiered a woman who, considering an abortion, had ot
alrcady carcfully considerad the issue and weighed the personal, emotional and ethical
casts to herself and the fetus. For the legislatire to interfere in the doctor-patient
relationship in absolutely inappropriate. Both physicians and patients deserve more credit
for devating themgelves to the thoughtful cunsideration of the issues and serious
explanation of alternatives. This already happens without legislative action and we do not
lecl that this bill is within the legislator's “scope of'practice.”  Also, a 24-hour weiting
period is cruel and truly an undue burden on the women who have (o travel hurdreds of
miles in Montana in order to have an aborijon.

Ostensibly this legislature was elected to reduce the size of government. However, the
DHES staft needed o staff the 24-hour hotline, produce the handouts and reporting forms

and then process the reports is just morc unnccessury bureaucracy,

In closing, we wsk you to vote aguinst this bill, it is bad law and bad medicine.

Sincerely yours,

—— %”‘/&’D



EXHIBIT_227

DATE__ /20 /73~
//\/@ D Oj SB A2
OF MONTANA

AMERILAN CIVIL LIBERTIES UNION
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March 21, 1995

Mr. Chairman, Members of the Committee: r

For the record, my name is Scott Crichton. I am here today as Executive
Director of the American Civil Liberties Union of Montana, celebrating 75 years of i
defending traditional American values as represented in the Bill of Rights. I am also
here as a husband and parent, a person, probably like all of you whether you realize it
or not, who has friends and/or relatives who have had an abortion.

I am here to oppose SB 292_ It is an affront to women, their intelligence, their
ability to make decisions, and fundamentally to their rights to the enjoyment of life,
liberty, and privacy. SB 292 is also an affront to medical professionals, deliberately
placing hurldes and hinderances aimed at discouraging and detering doctors from
exercising their professional judgement and constitutional right to perform abortions.

o s m s v Som o
B : T

The ACLU asserts that a woman has a right to have an abortion -- that is,
termination of pregnancy prior to the viability of the fetus -- and that a licensed
physician has a right to perform an abortion, without the threat of criminal sanctions.
This bill oozes with criminal sanctions and government intervention into what
rightfully should be a private matter. The decision of whether or not to continue a
pregnancy should be one of the woman’s personal discretion and the doctor’s
professional judgement.

Threats of suits by anonymous third parties, potential intervention by moralistic
legislators, and cumbersome regulations forcing more government intrusion in medical
practises all tell me that this bill is mis named. It is not about "a woman’s right to
know", rather it is about imposing "the right to life’s” agenda on all of Montana’s

. citizenry.

While in my mind this bill does not deserve further consideration, I fear no
amount of logic or debate will dissuade this committee from further curtailing privacy
rights and eroding liberty in Montana.
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