
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
54th LEGISLATURE- REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By CHAIRMAN BOB CLARK, on January 16, 1995, at 
8:00 AM 

ROLL CALL 

Members Present: 
Rep. Robert C. Clark, Chairman (R) 
Rep. Shiell Anderson, Vice Chairman (Majority) (R) 
Rep. Diana E. Wyatt, Vice Chairman (Minority) (D) 
Rep. Chris Ahner (R) 
Rep. Ellen Bergman (R) 
Rep. William E. Boharski (R) 
Rep. Bill Carey (D) 
Rep. Aubyn A. Curtiss (R) 
Rep. Duane Grimes (R) 
Rep. Joan Hurdle (D) 
Rep. Deb Kottel (D) 
Rep. Linda McCulloch (D) 
Rep. Daniel W. McGee (R) 
Rep. Brad Molnar (R) 
Rep. Debbie Shea (D) 
Rep. Liz Smith (R) 
Rep. Loren L. Soft (R) 
Rep. Bill Tash (R) 
Rep. Cliff Trexler (R) 

Members Excused: NONE 

Members Absent: NONE 

Staff Present: John MacMaster, Legislative Council 
Joanne Gunderson, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: HB 117, HB 131 

Executive Action: HB 117, POSTPONE ACTION 
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(Tape: 1; Side: A; Comments: This tape is recorded at 4.8 speed.} 

HEARING ON HB 117 

Opening Statement by Sponsor: 

REP. SHIELL ANDERSON, HD 25, introduced HB 117 by describing the 
process when probable cause has been found to bring a person to 
trial but that person lacks the ability to comprehend the trial 
proceedings and is deemed unfit by a health care professional. 
At that point, he is sent to the Department of Corrections and 
Human Services (DCHS) where he should undergo treatment. As a 
result, he doesn't stand trial. The intent of this bill in such 
a case is to allow DCHS to not only develop a treatment plan for 
that person, but also to petition the court to enforce that 
treatment plan. Therefore, medication necessary for the 
restoration of the person can be administered so that the person 
may be brought to the point where the trial can proceed. It'is 
important to understand that once that person is brought to trial 
after having undergone the required treatment which brings the 
person to the place where understanding of the proceedings can 
occur, the person may still avoid prosecution for the crime if it 
is found that at the time the crime was committed the person 
lacked the requisite mental capacity to appreciate the 
criminality of the conduct. This bill will help to make a person 
account for a crime that they have committed. Currently, he may 
avoid prosecution because when the person is sent to DCHS the 
medication that would bring the person into a fit state to stand 
trial can be refused. It also may address the problem of an 
unruly person who is sent to DCHS who causes problems for other 
patients and the staff and that person also may be very dangerous 
to the staff since a charge of committing a crime exists. The 
committee may hear from opponents that this violates a person's 
rights concerning involuntary medication; but one must not forget 
that there are other people's rights to be considered, namely, 
that of the victims. 

Proponents' Testimony: 

Dan Anderson, Administrator, Mental Health Division, DCHS, 
presented his testimony in favor of HB 117. He said that passage 
of this bill would assist both the criminal justice system and 
the public mental health system in carrying out their 
responsibilities. EXHIBIT 1 

Dr. Carl Keener, Montana State Hospital, spoke in support of HB 
117 which included examples of handling patients who become 
unruly and refuse treatment through medication. EXHIBIT 2 

Keith Colbo, Montana Psychiatric Association, stood in support of 
this legislation. He presented a written statement from Virginia 
Hill, President, Montana Psychiatric Association, and Dr. Joe 
Rich, President-Elect of the Association. EXHIBIT 3 
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Joe Roberts, Montana County Attorney's Association, rose in full 
agreement with HB 117 and the previous testimony. 

REP. LIZ SMITH, HD 56, stated her support of the bill and said 
that it would eliminate the barriers and streamline the 
treatment. 

Opponents' Testimony: 

None. 

Questions From Committee Members and Responses: 

REP. LOREN SOFT asked what primary diagnosis would be involved in 
patients who most often fall into this category. 

Dr. Keener replied the major ones would be patients with a 
psychotic disorder such as schizophrenia or bipolar disease. 

REP. SOFT asked what primary types of medications would be used 
to treat these patients prior to standing trial. 

Dr. Keener said that the best medications for these disorders in 
an acute situation are drugs called, neuroleptics which are major 
tranquilizers. 

REP. SOFT asked if most of these patients would be termed 
chronically mentally ill. 

Dr. Keener said that he could not say that they would be 
chronically mentally ill, some of them come to their attention 
who appear to have a recent onset of their illness. 

REP. SOFT wanted to know what percentages of success they had 
experienced by being able to treat the patient with appropriate 
medication and thus prepare them to stand trial. 

Dr. Keener answered that he could only give impressions and not 
statistical facts. He said that a very high percentage of these 
people are treatable, probably over 90~ would have some 
improvement and most would have "a lot" of improvement. 

REP. BILL CAREY asked REP. ANDERSON to outline the safeguards 
that exist in the legal system to avoid abuse of this proposal. 

REP. ANDERSON replied that the safeguard is in development of the 
treatment plan which must conform precisely with the defendant's 
particular needs and judicial approval of that plan also must be 
obtained prior to administering the plan. 

REP. CAREY asked what the judge looks at in these cases. 

(Tape: ~i Side: Ai Approx. Counter: ~7.9) 
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Dr. Keener explained that the judge usually listens to the expert 
testimony as to diagnosis and recommendations for medication. 
The applicants usually have an attorney present to cross examine 
them to be sure that the information is accurate and fairly 
presented. It has never been a foregone conclusion that the 
court will grant the right to administer the treatment. 

REP. SOFT asked how many people a year would fall into this 
category. 

Dr. Keener estimated that a dozen per year fit this category. 

REP. JOAN HURDLE asked the sponsor how this legislation would fit 
with other legislation which would allow patients to refuse 
treatment. 

REP. ANDERSON wanted the specific legislation being referred to. 

REP. HURDLE said that she knew there is other legislation which 
gives patients the right to refuse treatment. 

CHAIRMAN CLARK asked REP. HURDLE if she was referring to one 
heard previously, the guardianship bill. 

REP. HURDLE said, "No." But she understood that there was 
already legislation on the books which allows patients to refuse 
treatment, otherwise she wondered why these patient would not be 
treated already. 

REP. ANDERSON said that as the law stands without this bill, he 
believed that it is the case that a person can refuse treatment. 
This would allow DCHS to administer treatment provided the judge 
approved the treatment plan. 

REP. HURDLE asked if she could assume that patients who had not 
been accused of a crime might refuse treatment. 

Dr. Keener replied that for a patient entering the hospital who 
had not been charged with a crime, but had been found to be 
incompetent, a guardian would be appointed and the decisions 
about treatment are then discussed with that guardian. He said 
that he has been told by the DCHS attorney that they cannot get a 
guardianship for a patient who is accused of a crime in the 
status of "unfit to proceed." 

REP. AUBYN CURTISS asked how long a person has to be 
institutionalized if they have been accused of the crime and have 
refused treatment. 

Dr. Keenar answered that the initial treatment period is 90 days 
and sometimes that is extended. At other times, if it appears 
the defendant is not likely to recover, it is typical that the 
charges are dropped and the patient comes in under a civil 
commitment for treatment. 
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REP. DEB KOTTEL asked if it were true that there are four 
categories under which a person might be found unfit to assist in 
their defense at a trial such as mental illness, developmental 
disability, handicapped 'status or a medical reason. 

Dr. Keener said that he thought that was correct. His focus was 
on the mentally ,ill because that is the group he believes they 
can treat. 

REP. KOTTEL said that subsection (b) does not address mental 
illness specifically. Therefore, she wanted to know if Dr. 
Keener would agree that subsection (b) could be used to force 
medical treatment on someone who might be unconscious or have 
another disability which would make them unfit to assist in their 
defense. 

Dr. Keenar said that he did not know the answer to that question. 
He said the people she described would be the exception and would 
not very likely be admitted to the Montana State Hospital. 

REP. KOTTEL pointed out that because this bill did not 
specifically refer to Montana State Hospital but to institutions 
in general, she had concerns. She asked if the treatment 
guardian bill passed both the House and Senate, would it allow 
for the appointment of a treatment guardian for those individuals 
so that they could be treated and thus making this bill 
unnecessary. 

Dr. Keener said he would have to defer to attorneys on that 
issue, but it is his understanding that they cannot get a 
guardianship on an individual where charges are pending. 

{Tape: ~i Side: Ai Approx. Counter: 26.0} 

REP. KOTTEL questioned subsection 2, the last line, "for so long 
as the unfitness endures." She cited a 1968 case, U. S. vs 
Sullivan, which said that it is unconstitutional to hold someone 
indefinitely if they were not likely to regain fitness within a 
reasonable period of time, which gave rise to the question of the 
constitutionality of subsection (2). She wanted to know if the 
sponsor felt that is unconstitutional and needs to be amended. 

REP. ANDERSON said that is current law and as to its 
constitutionality, he was not aware of any challenge to it. 

REP. ELLEN BERGMAN asked how this bill is different from current 
law. 

REP. ANDERSON said that as the law currently stands, through the 
90-day evaluation period, if the person does not regain mental 
faculties, the person may not stand trial. At that point, the 
person would undergo civil commitment procedures. 
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The intent of this bill is to allow a judge-approved treatment 
plan to be administered to bring the person into a realm of 
reality and understanding of what is going on. 

REP. BERGMAN asked what was being done before to prepare such a 
person for trial and why they were not administering medications. 

REP. ANDERSON replied that he could not speak to all cases, but 
as the law currently stands, he does not have to accept treatment 
and can remain in a condition unfit to stand trial. 

REP. BERGMAN stated that "this is just like bill that REP. HURDLE 
mentioned II except that the other bill requires a guardian. She 
asked why someone accused of a crime couldn't be assigned a 
guardian. She did not understand the difference. 

REP. ANDERSON said he did not understand the difference either, 
but that there needs to be a provision in the law to allow for a 
treatment guardian for a defendant. 

Closing by Sponsor: 

REP. ANDERSON briefly stated that through the hearing process he 
had learned more about this which made him more supportive of 
this bill. He believed that this bill would close the. loophole 
whereby someone can use the resistance to treatment as a way to 
avoid standing trial for a crime. 

{Tape: ~i Side: Ai Approx. Counter: 3L~} 

HEARING ON HB 131 

Opening Statement by Sponsor: 

REP. DANIEL FUCHS, HD 15, opened the hearing with a description 
of this proposed legislation as a judicial reform bill. It is 
designed to level the playing field for those private citizens 
bringing litigation against the state. He felt this bill would 
restore accountability and will help relieve pressure on the 
heavily stressed courtrooms. He believed that most importantly 
it would prove to constituents that the members of the 
legislature are serious about the demands for accountability. He 
said that arbitrary and arrogant administration of Montana law is 
intolerable as in the policy of delaying cases thereby 
bankrupting the people of the state. He said that this was the 
case with a situation involving his father who was doing some 
developing in Yellowstone County and was caught between the 
department of health, the department of natural resources and 
Yellowstone County local reviewing board which has extended nine 
years. The case has fallen into his father's estate and as a 
result, the estate remains open. He said that attorneys are not 
being required by judges to argue facts, but are being allowed to 
delay cases on technicalities and argue law rather than the facts 
of the case. 
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If a case gets to jury, the bill includes a provision for action 
if there was bad faith, malicious conduct or intentional 
infliction of emotional distress, they can require the state to 
pay punitive damages. 

Proponents' Testimony: 

None 

{Tape: ~i Side: Ai Approx. Counter: 36.5} 

Opponents' Testimony: 

William Gianoulias, Chief Defense Counsel, Risk Management, Tort 
Defense Division, Department of Administration, said that his 
division would probably be responsible for the largest share of 
cases under which punitive damages against the state would be 
sought if this bill is passed. This bill will provide for 
punitive damages against state government. He felt that public 
policy reasons mitigate against passing this bill. He explained 
that compensatory damages provide for making a plaintiff whole, 
where punitive damages are designed differently and result in a 
windfall to the winning party. The reason is not compensation 
for damages, but rather to punish and deter the wrongdoer. He 
said that innocent taxpayers are punished when punitive damages 
are awarded against governmental agencies. Further, he said that 
the deterrent factor in awarding punitive damages against 
governmental entities is remote. 

Under the Tort Claims Act as it exists right now, section 2-9-305 
(6), MCA, provides that the state or other governmental entities 
cannot defend and indemnify the wrongdoer for the kind of acts 
that this bill addresses. There are other ways to achieve the 
deterrent effect such as termination and discipline for the 
activities this bill seeks to address. Intentional infliction of 
emotional distress is not a recognized cause of action for 
lawsuit in Montana. For public officials, a statute which 
provides for criminal prosecution exists under current law, as 
well as removal from office. Taxes will be increased or services 
will be reduced. He cited a 1983 decision written by Justice 
Morrison which a quote from a 1981, U. S. Supreme Court decision 
to support his testimony that this bill would be bad public 
policy. EXHIBIT 4 

{Tape: ~i Side: Bi C01lUlIents: This tape is recorded at 4.8 speed.} 

Stan Kaleczyc, Montana Municipal Insurance Authority (MMIA) , said 
he represents the group self-insurance program that operates in 
Montana which insures for liability insurance purposes virtually 
every city and town in the state. MMIA was started under the 
sponsorship of the Montana League of Cities and Towns in 1986. 
He said that the bill makes no more sense for cities and towns 
than for the state of Montana. He said this is particularly true 
because there is redress against individuals, elected, appointed 
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and volunteer employees of cities and towns who act beyond the 
scope of their employment in the discharge of their duties. He 
stated that there are several cases pending today against 
employees of cities and towns for those types of allegations. He 
cited 2-9-305, MCA, to substantiate his testimony. The MMIA does 
not insure against punitive damages today for the reason that 
MMIA would not want to give comfort to an employee who might act 
in a malicious or arbitrary manner knowing that an insurance pool 
of money would protect them. He felt, therefore, that the bill 
is unnecessary and would have serious implications if enacted. 

Russell Hill, Montana Trial Lawyers Association (MTLA), said MTLA 
would like to stand as neither proponent or opponent of this 
bill, but determined that they needed to stand as opponents 
though it addresses a real problem; i.e., the non-responsiveness 
of government at all levels largely due to bureaucratic 
insulation and insulation from civil liability. He said MTLA 
believes that the real problem is probably created by the fact 
that governmental damages are capped rather than by the lack of 
punitive damages. Empirical evidence is that an imposed cap 
artificially shields somebody from damages and incidences of 
negligence and damages go up, but the effect is that "the ceiling 
becomes the floor." MTLA, he said, believes that this bill would 
deter bad or malicious conduct and that there is justification 
for punitive damages. It would send a clear signal to voters 
that something is wrong and make them demand a change. However, 
MTLA has serious reservations about the bill. With individuals 
or corporations it is possible to determine what size award will 
get their attention, he said; but with government, this is not 
easily determined. 

(Tape: ~; Side: B; Approx. Counter: 9.8) 

Nancy Butler, State Fund, said that state agency is subject to 
bad faith statutes but is not currently subject to punitive 
damages as written in the law. This bill would subject the State 
Fund to punitive damages ultimately to be borne by taxpayers. 
She reiterated previous testimony that there are other avenues to 
punish employers in the state who are engaged in wrongdoing. 

Questions From Committee Members and Responses: 

REP. KOTTEL recalled the other remedies available including civil 
liabilities toward the individual. 

Mr. Kaleczyc responded by saying that in the case of state or 
local governmental officials, the ultimate sanction would be to 
vote the person out of office, and other sanctions mentioned are 
disciplinary actions including termination of employment. 

REP. KOTTEL asked if criminal sanctions were included. 
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Mr. Gianoulias replied that he had suggested currently there are 
criminal laws such as 45-7-401, MCA, which is entitled, "Official 
Misconduct." 

REP. KOTTEL referred to 42 USC section 1983 in terms of civil 
rights violations of governmental officials who act under color 
of state law and violate civil rights and thereby bring federal 
remedies against state employees. 

Mr. Gianoulias said that was true. The state is liable under 
section 1983 of civil rights damages. The case he quoted from, 
EXHIBIT 4, was a civil rights case in which the Supreme Court 
found that no punitive damages were available against the 
municipality. 

REP. SOFT asked what type of retribution is available to a client 
against the state. He further asked how many years Mr. 
Gianoulias had been in his position with the state. 

Mr. Gianoulias replied that he had been with the state for five 
years. 

REP. SOFT asked in that time now many cases similar to what REP. 
FUCHS described he had had to deal with. 

Mr. Gianoulias said he hesitated to'comment since the case is 
ongoing. He gave some history of the case and his personal slant 
on the case. He disagreed with REP. FUCHS' characterization that 
there was any bad faith, malice, foot-dragging or evil intent in 
that case. 

REP. SOFT said he wanted to know what other ways cases like that 
can be resolved and hold state government accountable. He asked 
how many cases of termination or discipline had Mr. Gianoulias 
witnessed resulting from bad faith, malicious conduct or 
intentional infliction of emotional distress. 

Mr. Gianoulias said because of the prohibition on punitive 
damages, they don't see those kinds of claims and when they do 
see them, they are frivolous and done by people who are not aware 
of statutory instruction of the Tort Claims Act. Therefore, he 
said it was difficult to answer the question. To answer would 
require rank speculation. It does have an effect when the state 
loses and it is reported in the news media. 

{Tape: ~i Side: Bi Approx. Counter: ~8.0} 

REP. HURDLE asked the sponsor if he had a personal involvement in 
a case inherited with his father's estate. 

REP. FUCHS answered, "Yes." 

REP. HURDLE asked for clarification of Mr. Fagg's role in this 
case. 

950116JU.HM1 



HOUSE JUDICIARY COMMITTEE 
January 16, 1995 

Page 10 of 21 

REP. FUCHS said that Mr. Fagg is a supporter who drafted the 
exception for him and is a friend who has been involved in the 
case throughout and thus knows the case in detail. 

REP. DANIEL MC GEE said that he had understood that Mr. 
Gianoulias had said that innocent taxpayers would be the ones 
paying in the c~se of punitives. 

Mr. Gianoulias answered, "Yes." 

REP. MC GEE asked who is currently paying for all government 
employees. 

Mr. Gianoulias asked, "For compensatory damages?" 

REP. MC GEE said, "No." He asked who is paying them wages today. 

Mr. Gianoulias answered, "Taxpayers." 

REP. MC GEE asked if there is a wrongdoing on the part of a 
person hired (not elected officials) in government, who would be 
currently condoning those by payment of wages. 

Mr. Gianoulias said it is ultimately elected officials who would 
be responsible, for instance, the Governor would be responsible 
for his (Mr. Gianoulias') behavior 

REP. MC GEE asked, "Who pays the Governor?" 

Mr. Gianoulias responded, "The taxpayers." 

REP. MC GEE said his point was that taxpayers are the government 
and, as such, the employer. He cited a personal example to 
support his conclusion that there is an attitude on the part of 
all levels of government that has evolved that people who work 
for government don't work for the taxpayers. He asked if Mr. 
Gianoulias would agree. 

Mr. Gianoulias said he didn't disagree with that. 

REP. MC GEE said that he believed that REP. FUCHS' bill is trying 
to address a situation that has evolved over time, where 
government has gotten so large and disengaged from the people it 
serves, that they can't recognize the relationship. Based on 
that, he asked Mr. Gianoulias to elaborate on the recourse that 
he sees in current law for a person against an individual who is 
an "entrenched employee" in government who will not respond to 
the taxpayer. 

Mr. Gianoulias said he would focus on a lawsuit in which punitive 
damages may be allowed. But in terms of other kinds of 
wrongdoing such as simply ignoring the taxpayers, that except in 
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a very few cases, this bill would not do anything about that 
because there would first need to be a tort or a civil rights 
violation. 

REP. Me GEE asked if a jury was empaneled to hear a case, and 
they were angered such that they desired to award punitives, who 
they would be awarding the punitives against. 

Mr. Gianoulias answered, "In fact, against themselves." 

{Tape: ~; Side: B; Approx. Counter: 25.7} 

REP. HURDLE said she was not familiar with laws regarding 
conflict of interest and asked if Mr. Hill saw "any problem with 
an elected official seeking a fundamental change in government 
that would, if passed, result in a potential windfall to that 
legislator in a lawsuit in which he is currently involved." 

Mr. Hill answered that phrased that way, there was a potential 
conflict of interest. 

REP. DIANA WYATT asked about the application of this bill to an 
institution such as Montana State Prison, Pine Hills or Mountain 
View. She wondered if there were habitual and high frequency of 
workmen's compensation claims because of an administrative 
decision where they say the legislature had not appropriated a 
sufficient amount of money to redress the problem, what would be 
said to the people who work in that facility who suffer the 
repetitive damage. 

Mr. Gianoulias said that if he understood the question, it would 
be a legislative problem because it had failed to appropriate 
enough money to deal with it. There is also a statute which 
provides for legislative immunity. Instead of punitive damages, 
what REP. WYATT was bringing up would fall under compensatory 
damages but would be prohibited under legislative immunity. 

REP. WYATT said that is the question the committee is arriving at 
in that the citizens of Montana, including those who may be 
employees, see this as a bureaucratic "mishmash." They are 
mistreated, have a work compensation claim and if they go to 
court against the state, they would be hiring their own attorney, 
and defending against the Attorney General's office. "How do you 
deal with this?" 

Mr. Gianoulias said that he believed there are other ways to make 
government officials accountable. 

REP. SMITH asked how the State Fund is pooled and how it claims 
its nonprofit status. 
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Ms. Butler said the State Fund is a statutory-created entity 
which was created as a nonprofit agency by the legislature. 
There is both a new and an old fund. This new fund, since 1990, 
has been funded by employers' premium payments. 

REP. SMITH asked if it is limited to state employees' funding, 
who are paying into both the old and new. 

Ms. Butler said that they insure any employer in the state who 
wants to buy coverage from the State Fund. 

REP. SMITH asked about the limit of liability for state entities. 

Mr. Gianoulias replied that there is a cap on compensatory 
damages of $750,000 per claimant and $1.5 million per occurrence. 

REP. KOTTEL asked the sponsor if he felt very strongly about this 
bill. 

REP. FUCHS answered that he did. 

REP. KOTTEL asked if in his father's case he felt there was bad 
faith by the government. 

REP. FUCHS said he did. 

REP. KOTTEL asked if he believed there would be what is 
equivalent to malicious misconduct in his father's case. 

REP. FUCHS answered that he did. 

REP. KOTTEL asked if there was what would amount to intentional 
infliction of emotional distress. 

REP. FUCHS answered, "Yes." 

REP. KOTTEL asked if this bill should pass the legislature if he 
would be able to amend his father's case to include punitive 
damages. 

REP. FUCHS said that he didn't know what the consequences of all 
that would be, the effective date or how that would play out in 
respect to his father's case. Without objection, he asked to 
answer in regard to the conflict of interest question. He said 
that he has no position in it where he would reap some type of 
financial windfall. He said that the case is an estate of which 
his mother would be the benefactor and his interests were 
personal relating to what he saw happen to his father as far as 
the government's involvement. Basically he said he would not 
like to see another family go through it. 

REP. KOTTEL, in regards to the $750,000 cap and the $1.5 million 
cap, asked if there is a system of indexing those caps so that 
they change with the inflation rate. She also asked if it is the 
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sponsor's feeling that the caps are no longer sufficient in order 
to award people compensatory damages because of inflation. 

REP. FUCHS said he did not know how that works. In relation to 
this bill, he said that compensatory damages in relation to 
punitive damages with a case that goes on for nine years, would 
not leave enougn money in that case to pay for the costs when it 
is completed. 

REP. BRAD MOLNAR said the bill refers to any other political 
subdivision of the state and asked if a judicial district is 
considered a subdivision of the state. 

Mr. Gianoulias said that his office defends the district judges. 

REP. MOLNAR asked if the judges currently enjoy almost total 
immunity from their decisions. 

Mr. Gianoulias said that judicial immunity is very strong in 
Montana. 

REP. MOLNAR said, "So this bill would not address REP. FUCHS' 
concern about judges dragging things out ..... " 

Mr. Gianoulias said there would be no damages against the 
district judges for those types of acts. 

REP. MOLNAR queried Mr. Gianoulias about his reasons for opposing 
this bill regarding the employees and taxpayers of the state 
being the "little" people who would have no say, but would pick 
up the tab. 

Mr. Gianoulias replied that he did not believe he had said 
anything about the employees being the "little people who pick up 
the tab." If he did, he said he would retract it. His 
philosophy or public policy reasons to oppose this legislation 
are the taxpayers who don't have any control over the wrongdoing. 
He also said that the individual employee who does the bad act is 
now and will continue to be liable for punitive damages. 

REP. MOLNAR asked if, in the case of punitives in civil actions, 
the shareholders and consumers of that product or service are the 
ones who pay the compensatory and punitive damages and they also 
have no say. Further, he wanted to know if it wouldn't be true 
if this bill were passed, that they would be providing a leveling 
of the playing field. 

Mr. Gianoulias agreed that shareholders are in a similar position 
but the difference would be that they are in it for profit and 
there are different controls. 

REP. MOLNAR corrected Mr. Gianoulias by reminding him that he had 
also said, "consumers." He gave the example of an oil company 
which raises its prices to compensate for the costs of a lawsuit. 

950116JU.HM1 



HOUSE JUDICIARY COMMITTEE 
January 16, 1995 

Page 14 of 21 

(Tape: 2; Side: A; Comments: This tape is recorded at 2.4 speed. In addition, 
the tape will not rewind to the beginning and must be partially rewound by 
hand.) 

REP. MC GEE asked Mr. Gianoulias if he said that individual 
employees are subject to punitives. 

Mr. Gianoulias said, . "Yes." 

REP. MC GEE asked him to cite the statute. 

Mr. Gianoulias cited 2-9-503(6), MCA, the statue he had referred 
to earlier, and said that the legislature has recognized that and 
specifically that the state can't defend and indemnify for those 
kinds of activities. 

REP. WILLIAM BOHARSKI asked Mr. MaCMaster if, since there is no 
effective date on this bill, the effective date would be October 
1, 1995; and since there is no retroactive applicability clause, 
what that meant to the case that REP. FUCHS mentioned which 
involves someone in his family or the estate. He wanted to know 
if this law were to change by passage of this bill if he was 
correct in believing that this would not have an impact on that 
particular case since that cause arose before this bill was 
enacted. Therefore, he wondered if none of these provisions 
would be applicable to that case. 

Mr. MaCMaster said that was his opinion. There is a provision in 
the statute that says no statute is retroactive unless it is 
specifically so stated to be retroactive in the bill that passes, 
either the statute or the amendment. 

REP. BOHARSKI asked the sponsor if, just in case the foregoing 
opinion were wrong, he would have any objection whatsoever to 
amending this bill with a clause that would specifically say that 
its provisions do not apply to any cases whose cause existed 
before the effective date of this act or any actions pertaining 
to it to be absolutely clear that he or anyone who is in his 
family or the estate could be affected by this act. 

(Tape: 2; Side: A; Apprax. Counter: 3.9) 

REP. FUCHS said, "No, I would not." 

REP. ANDERSON asked about the case of punitives being awarded in 
a case against an individual employee if that individual is 
liable for it and not his department. 

Mr. Gianoulias said that is the law now. This bill would change 
that and the governmental entity would then be responsible for 
paying for that award. 

REP. KOTTEL asked if the lawsuit REP. FUCHS referred to was 
brought against the estate by the state. 
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REP. FUCHS said it was not, that it was brought by his father as 
a developer against the state department of health and 
environmental sciences. 

Closing by Sponsor: 

REP. FUCHS said 'it was his opinion that the responses by the 
department have no merit. He said that the people are angry for 
a reason and that this is a good opportunity for all of the 
legislators to follow the leadership role of Governor Racicot and 
show the people at home that they are responsive for 
accountability and more compassion for the taxpayers. He urged 
the committee to consider this bill seriously. 

CHAIRMAN CLARK announced that the committee would withhold action 
on HB 55 until further information is gathered. He said that 
action on HB 93 would be delayed because it contains ruling 
authority which needs to be worked out with the sponsor. 

{Tape: 2; Side: A; Approx. Counter: ~~.~.} 

EXECUTIVE ACTION ON HB 117 

Motion: REP. ANDERSON MOVED DO PASS HB 117. 

Discussion: REP. BOHARSKI asked about the possibility of 
granting the judge the authority to order treatment for a 
criminally charged person at the beginning of the process rather 
than have the Montana State Hospital staff return to the judge 
with the treatment plan. 

REP. ANDERSON said that once defendants are charged with a crime, 
it is the state which is trying to administer the medications 
which would make them fit to stand trial. The judge has nothing 
to decide on until a treatment plan is prepared and presented to 
the court. 

REP. BOHARSKI presented the argument that if a person is charged 
in one county, transported to Warm Springs, and then there needs 
to be a ruling on the treatment plan, it would create the need 
for two different court hearings. He felt it would be a savings 
if the sentencing judge were told that he could tell the 
department to treat the defendant and then return him when he is 
fit to stand trial. That would save a court hearing in the Warm 
Springs judicial district to get the treatment plan authorized. 
He asked why the extra step of authorization is included in the 
bill. 

REP. ANDERSON said he imagined that there are cases where 
judicial authorization isn't necessary because of voluntary 
consent by the defendant. 

REP. BOHARSKI asked to redirect the question to Beda Lovitt 
without objection from the committee. 
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Beda Lovitt, Attorney on contract with DCHS, said that since this 
bill addresses the criminal defendant, several statutory elements 
have to be considered. Realizing that the jurisdiction over this 
individual who has refused treatment is with the criminally 
sentencing court and not necessarily with the court in Deer 
Lodge, language regarding noncompliance was included in the bill 
to address the concerns that various advocacy groups have to 
ensure that the individual truly has due process. 

REP. BOHARSKI asked, IIWhich judge?1I 

Ms. Lovitt said the individual is under the jurisdiction of the 
sentencing court. The person doesn't come under the jurisdiction 
of another county just because they are in residence at Warm 
Springs. 

REP. BOHARSKI asked which court would be petitioned when an 
individual refuses treatment. 

Ms. Lovitt asked if he was referring to language proposed in this 
legislation wherein a defendant refuses to comply and a petition 
goes to lithe II court and, if so, that would be the sentencing 
court. 

REP. BOHARSKI answered, IIYes. 1I 

Mr. Lovitt said it would be the sentencing court because that 
court would have jurisdiction over the individual, keeping in 
mind that the individuals addressed in this bill are criminally 
charged rather than with a civil suit. 

REP. BOHARSKI asked if it would be possible to make the court in 
the county where the person is being treated able to review the 
treatment plan instead of transporting them back to the 
sentencing court. 

Ms. Lovitt said that she did not know, but that they would look 
at it. 

CHAIRMAN CLARK said that line 24 on the bill says lIappropriate 
institution. II He asked Ms. Lovitt to clarify what an appropriate 
institution would be and if it could be a local mental health 
center where they defendant could be kept until the judge acts. 

Ms. Lovitt asked if he was referring to the language of the 
existing statute under (2) (a). Upon his affirmative response, 
she answered that at this time the institution which would apply 
would be Montana State Hospital. 

CHAIRMAN CLARK suggested that IIMontana State Hospital ll should be 
the wording in place of lIappropriate institution. 1I 

Ms. Lovitt responded that it is old language and they did not 
look at changing it. 
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REP. BOHARSKI said that it is a concern that by this bill expense 
is being added by transporting these individuals back and forth 
between the sentencing court and the institution. 

REP. SMITH told the committee that a bill has been drafted for 
concurrence in criminal issues in regards to those who have 
broken their parole and that would offer the retrial to be in 
concurrence of county jurisdictions. If that bill should pass, 
it would have to do with criminals and not with the mentally ill 
criminal. 

REP. BERGMAN asked for clarification whereby the defendant is 
evaluated. 

Ms. Lovitt said the individual is charged with a crime and in the 
process they are found to be unfit to proceed. The law then 
provides that they can be placed in an appropriate institution 
(Montana State Hospital) for a 90-day period where evaluation 
and, hopefully, treatment takes place. At the end of the 90 
days, the sentencing court has to determine whether that 
unfitness will endure or not. If the unfitness will endure, they 
dismiss the criminal charges and proceed with a civil commitment. 
If they should recover their fitness to proceed, the charges can 
be reinstituted. It is the 90-day period with which the hospital 
is concerned because as the law stands now, a defendant who has 
been found unfit to proceed can refuse treatment and in effect be 
warehoused with no treatment, often with their condition having 
deteriorated. They would go back to the sentencing court still 
unfit to be tried. 

REP. BERGMAN asked if this involves a psychiatrist at the local 
level. 

Ms. Lovitt said, "Usually, yes." 

{Tape: 2; Side: A; Approx. Counter: 34.6} 

REP. BERGMAN said that it would still mean that the defendant 
would have to be transported to a location where a psychiatrist 
would be available since there are none in eastern Montana except 
in Billings. 

REP. KOTTEL made the point that the civil commitment laws of 
Montana were changed to "professional person" which would include 
a person with a Masters in Social Work degree (MSW) or a 
psychiatric nurse to testify in civil cases. 

Ms. Lovitt said that civil statutes require what is called a 
"certified professional person." She was not sure who is used in 
criminal proceedings to testify in that capacity. 

REP. BERGMAN asked if psychologists as well as psychiatric nurses 
would qualify. 
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Ms. Lovitt answered, "Certified professional person, under the 
civil statutes." 

REP. WYATT said she would be interested in leaving the wording, 
"appropriate institution," because of the possibilities of 
beginning regional contracts and joint efforts between counties. 
She wondered if·the evaluations could be done through the joint 
effort by utilizing the professional persons within the 
communities perhaps resulting in the defendant staying within 
that county for treatment. 

Ms. Lovitt said that this was a very good point and that is a 
reason to leave the wording as it is. 

REP. SOFT asked if it is possible under current law that after 
the client is committed to the state hospital and the treatment 
plan has been developed, to send (via mail or fax) this treatment 
plan to the judge for his approval and decision. 

Ms. Lovitt answered, "Very likely." She said that hearings are 
done now by conference call as long as everyone's rights are 
safeguarded. She pointed out that there might be times when 
there would be an objection to a hearing without a face-to-face 
meeting with the judge. 

REP. KOTTEL recommended strongly that the language not be changed 
from the general word, "institution," into a specific institution 
such as Warm Springs. She reminded the committee that there are 
four categories in which someone could be unfit to stand trial. 
The definition of developmental disability as defined in the 
statute includes some disabilities for which Warm Springs would 
not be the appropriate place for treatment. In addition, the 
handicapped category can be used to determine unfitness to stand 
trial. In this case, a medical institution might be a more 
appropriate facility for treatment to reach a state of fitness to 
stand trial. She also addressed her concern about the 
constitutional issues which she said are taken care of in another 
section and cited 46-14-222, MCA. 

{Tape: 2; Side: A; Approx. Counter: 43.4} 

REP. MC GEE said that he had a concern about the phrase, "so long 
as the unfitness endures." 

REP. ANDERSON said that he believed that this was addressed 
during testimony and that there is a slight inconsistency within 
the· statute. 

CHAIRMAN CLARK said that it is current language. 

REP. MC GEE said he understood that and thought it was part of 
the committee's job to straighten up these inconsistencies as 
they are found. 
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CHAIRMAN CLARK agreed that action on this bill should be 
postponed and it be referred to the subcommittee. 

REP. CURTISS asked whether, within the scope of the facilities 
offered within DCHS and the four categories for determining 
unfitness, the entire gamut of facilities necessary to meet these 
various treatment needs. 

Ms. Lovitt said, "Currently, yes, anyone they would deal with who 
is seriously mentally ill, the department would have the 
facility." But she disagreed that the department couldn't place 
a defendant outside one of their own institutions under this 
language while the department looks at regionalization. 

REP. CURTISS asked Mr. MaCMaster clarify. 

Mr. MaCMaster said that his understanding of the question related 
to whether the department would have enough institutions when the 
defendant would be committed to the custody of DCHS to be placed 
in the appropriate institution for the four types of persons REP. 
KOTTEL had talked about. His opinion was that if they don't, 
there would be a problem because of the wording on lines 23 and 
24 which he interprets to mean that the department can only place 
the defendant in one of their own institutions. 

CHAIRMAN CLARK referred this bill to the subcommittee along with 
the other mental health bills which closed the discussion on HB 
117. He discussed plans for changes in the committee's schedule. 
In order to accommodate the changes, he requested that the 
committee cooperate in avoiding redundant comments and questions 
and unnecessary discussion. 

Motion: REP. SOFT MOVED TO ADJOURN. 

{Comments: This set of minutes is complete on two 90-minute tapes.} 
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Adjournment: The time for the adjournment was not recorded and 
is approximated at '10:30 AM: 

BC/jg 
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EXHIBIT_~/~ __ _ 

DATE_ ..... '4_' (P::;;../uf~J:"'-_'_71iiiii11.m 
HB lIZ 

Testimony on HB 117 by Dan Anderson, 
Administrator, Mental health Divisidn, 
Department of Corrections nd Human Services 

The Department requested HB 117 in order to 
address a problem in providing services to 
persons who are patients at Montana State 
Hospital because they have been found to be 
"unfit to proceed" : too mentally ill to 
assist in their own defense against a 
criminal charge. These individuals are 
often placed in Montana State Hospital to 
be treated in order to regain fitness to 
aid in their defense. 

In at least two recent cases patients in 
this category have refused medications and 
the courts have ruled that current law does 
not allow us to force treatment. 

This bill would require our staff to 
develop a treatment plan to assist the 
patient in regaining his/her fitness to 
proceed and, if the patient refuses to 
follow the plan, allow us to request an 
order for involuntary treatment. 

Without the ability to treat these patients 
there are at least four potential negative 
results which can occur: 



1. It is possible for the individual to 
avoid prosecution by maintaining unfitness 
until charges must be dropped. 

2. Some persons who have untreated. mental 
illness can disrupt treatment of other 
patients or be dangerous to staff or 
patients. 

3. It is an inappropriate and wasteful use 
of Montana State Hospital to confine people 
there but not be able to treat them. 

4. The longer an individual goes without 
treatment of a serious mental illness, the 
more difficult is to successfully treat and 
the more likely it is to cause a permanent 
disability. 

Your support of HB 117 will assist both the 
criminal justice system and the public 
mental health system in carrying out our 
responsibilities. 
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TESTIMONY IN SUPPORT OF HOUSE BILL 117 

Carl L. Keener, M.D. 
Medical Director 
Montana State Hospital 

EXHIBIT_"'&~_2 __ 
DATE __ IIIIl' &""/ ... ",-,/lIifw+ .. -__ 
HB~--__ /.<~Z ________ _ 

I am in support of House Bill 117 because it will provide for treating 
mentally ill defendants found unfit to proceed. Currently, such individuals 
may refuse treatment after being sent by the courts to the hospital. The 
hospital, whose mission is to treat, then becomes a holding facility forced 
to keep the individual in a treatment facility but not permitted to treat 
and use appropriate medication. It is difficult for staff who have observed 
the beneficial effect of medication to contain a psychotic patient without 
being able to administer the one thing most likely to help. Should the 
individual be dangerous, staff and other patients are also at increased 
risk. Medication is necessary if the unfit to proceed defendant is ever 
going to be fit for trial. It will, of course, not change the fact the 
individual was mentally ill or psychotic at the time of the alleged offense 
and thus not eliminate that aspect of his defense. 

Such containment is very expensive for the state ($2S0.00/day) and 
accomplishes nothing beneficial to anyone. It is destructive to the 
defendant who continues to suffer from his illness which in this untreated 
state may become chronic and more resistant to treatment. 

The following is a recent clinical description of one such individual: 

At Montana State Hospital the defendant has been overtly psychotic, with 
rambling, disconnected, and nonsensical speech and disorganized behavior. 
His hygiene is poor, resulting in an offensive odor to both his person and 
his living area. He hoards food and garbage on his person and in his room. 



If not carefully supervised, he will shower wearing four pairs of underwear 
and then put fresh clothes over the dirty wet clothes. He often wears 
multiple pairs of pants and shirts. In the week prior to this writing he 

, - . 

took a new shirt, ripped off the sleeves, put ice cubes in the shirt, and 
tied it around his neck. He stated, "this keeps the waves from getting to 
me." He frequently slE7eps under his bed, putting blankets around the bed 
frame to make it into a tent. At other times, he has folded up his mattress 
and slept on the iron part of the bed frame in a fetal position, as be 
believes oxides in the mattress will grab him. He complained of 
"microphones frying my brain" and has challenged staff members to "do 
something about it." It requires constant supervision to make sure 
patients' hygiene and comfort are maintained. 

-. 



House Judiciary Committee 
Capitol Station 
Helena, MT 59620 

Re: House Bill No. 117 

Dear Members, 

January 13, 1995 

EXHIBIT_3=---

DATE--"~b...L..:qo/'..L9J_---~ 
HBts-_--'/J./""'Z----

The Montana Psychiatric Association is supportive of House Bill 
No. 117. This bill would facilitate necessary psychiatric treatment for 
Defendants found Unfit to Proceed with their criminal charges. 

Under our current statutes, a Defendant adjudicated Unfit to 
Proceed can spend months in a state institution refusing the very 
treatment which, more than likely, would result in his/her fitness to 
proceed with criminal charges. These Defendant's generally suffer from 
serious mental illnesses and in their grossly decompensated states are at 
risk for harming peers as well as the staff providing for their care. In 
addition, the Defendant's themselves are at higher risk of never 
returning to a safe and rational level of functioning the longer their 
illness goes untreated. 

One would wonder wbat the purpose of an Unfit to Proceed 
status is if not to provide treatment promoting competency to stand trial. 
Members of the Montana Psychiatric Association are particularly 
opposed to mentally ill individuals being committed to an institution 
whidris able to provide nothing more than preventive detention. 

In dosing, we respectfully request this committee support House 
Bill No. 117 to assure that persons sent to state institutions on an Unfit 
to Proceed status are afforded numane treatment which will restore them 
to competent functioning. 

-- - - --:-' -:-.-~::::=--=' ~-. 

Sincerely, 

Montana Psychiatric Association 

Virginia Hill, M. D., President 
Joe Rich, M.D., President-Elect 
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