
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
54th LEGISLATURE·- REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By CHAIRMAN BOB CLARK, on January 12, 1995, at 
8:00 AM. 

ROLL CALL 

Members Present: 
Rep. Robert C. Clark, Chairman (R) 
Rep. Shiell Anderson, Vice Chairman (Majority) (R) 
Rep. Diana E. Wyatt, Vice Chairman (Minority) (D) 
Rep. Chris Ahner (R) 
Rep. Ellen Bergman (R) 
Rep. William E. Boharski (R) 
Rep. Bill Carey (D) 
Rep. Aubyn A. Curtiss (R) 
Rep. Duane Grimes (R) 
Rep. Joan Hurdle (D) 
Rep. Deb Kottel (D) 
Rep. Linda McCulloch (D) 
Rep. Daniel W. McGee (R) 
Rep. Brad Molnar (R) 
Rep. Debbie Shea (D) 
Rep. Liz Smith (R) 
Rep. Loren L. Soft (R) 
Rep. Bill Tash (R) 
Rep. Cliff Trexler (R) 

Members Excused: NONE 

Members Absent: NONE 
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Staff Present: John MacMaster, Legislative Council 
Joanne Gunderson, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: NONE 

Executive Action: HB 82 TABLED 
HB 83 DO PASS AS AMENDED 
HB 26 DO PASS AS AMENDED 
HB 108 DO PASS 
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EXECUTIVE ACTION ON HB 83 

Motion: REP. DANIEL MC GEE MOVED HB 83 DO PASS. 

Discussion: REP. DEB KOTTEL stated that though she feels 
strongly on both sides of the bill, after weighing the testimony 
and examining the current statue passed into law in 1989, she 
does not believe a new statute dealing with obscenity would 
change what is happening here in Montana. She believes that 
essential to what it means to be a Montanan is the freedom for 
adults to read and think what they choose in privacy and that 
this must be preserved. She believes decisions in these issues 
should be reserved to the county level and not set as standards 
at the state level. 

REP. LOREN SOFT called for the committee's focus on the intended 
purpose of HB 83. He believes that focus is in agreement with 
the Governor's call for Montana to get tough on crime. He cited 
the flow of money as a result of the hard core pornography 
industry and that this is controlled by organized crime as the 
basis for his support of the passage of this bill. Additionally, 
the evidence shows that this material, if made available to 
adults, eventually gets into the hands of children. He said that 
these children are vulnerable and find it more accessible through 
the breakdown of the family leaving many in situations of neglect 
and in unstructured single parent families. 

REP. MC GEE agreed with REP. SOFT in looking at the passage of 
this bill from a criminal aspect rather than as a morality issue. 
He introduced a Supreme Court of Montana decision as background 
for his opinion. He also presented information from U. S. 
SUPREME COURT REPORTS, a letter from Michael J. Scolatti, PH.L 
(paragraph 2 on page 2) and two paragraphs from the first page of 
a letter from Larry Weatherman, Undersheriff in Missoula. 
EXHIBITS 1-4 

REP. MC GEE further stated that he believes that condoning this 
material by not legislating against it will permeate the idea 
that that kind of material is acceptable. He said that this 
material is the basis of some of the most heinous crimes he can 
think of and if it is continued in our society, acts of crime may 
be committed against our children that we must not allow. 

REP. LIZ SMITH said she also looked at the issue from the 
standpoint of leaving the decision for its adoption at the local 
level but that from a holistic environmental approach, this must 
be looked at as a clean-up bill for a constructive and healthy 
environment. She is supporting it in concern for our youth 
because she believes they are asking for direction and role 
models they can follow. Also, she believes that if it is brought 
to passage at the state level, it will give the law enforcers a 
more supportive and less conflicting direction. 

950112JU.HMl 



HOUSE JUDICIARY COMMITTEE 
January 12, 1995 

Page 3 of 15 

REP. KOTTEL commented that the effect of enacting this statute 
would not stop the industry from flourishing but rather push the 
industry underground. She also commented on her background in 
clinical psychology as well as the law and her experience in 
support of her position and pointed out the role of alcohol and 
drugs in these cases. She felt that passage of this bill would 
only provide a false sense that they are doing something about 
deviant sexual conduct in the state and that it would· be done at 
the expense of local control. 

REP. BILL CAREY said that although pornography is abhorrent, he 
believed this legislation would have a Chilling effect on free 
expression, libraries, and businesses involving entertainment. 

REP. BRAD MOLNAR said that he did not believe that they would be 
banning what is considered pornography with this bill. He said 
that by passing this bill, they would only be saying that they 
support federal law which is already in effect. It would give 
state enforcement agencies which want to use this law to pursue 
obscenity, not pornography, the ability to do so. However, he 
said who this bill will stop, and provide the tool to help stop, 
are the perverse who show child abuse and torture as a form of 
sexual gratification. Though there are links between alcohol and 
drugs and child abuse, and this bill will not end the problem, it 
will help. He sees it primarily as a mental illness issue and a 
child abuse suppression measure. 

{Tape: ~; Side: A; Approx. Counter: 26.8} 

REP. ELLEN BERGMAN echoed the comments by REP. MOLNAR. Further, 
she discussed the involvement of drugs and alcohol in the issue 
of pornography. She said that if this legislation is passed, no 
one will be harmed; but if the legislation is not passed, she 
sees a lot of harm that could come. 

REP. DUANE GRIMES commented on the chilling effect on the artists 
in the state. He did not see from the testimony and his own 
investigation that there is any demonstrable evidence that there 
would be much of a change. He felt the same was true of the 
effect on libraries. But he did feel that it would have an 
effect on the extreme nature of things mentioned in REP. MOLNAR'S 
comments. He felt that the benefits far outweigh any minute 
effect on the artistic expression and libraries in the state. 

REP. AUBYN CURTISS said that the distributors of this kind of 
material readily acknowledge that a great percentage of their 
customers are children. Other studies indicate that children 
between the ages of 12 and 17 are the greatest consumers of it. 
She asked the committee to look at the words on page 1, lines 10 
and 11, which deal with the person "knowingly and purposely" 
distributing this material. Even though this bill may not be the 
answer, it is a beginning to deter this activity. 
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REP. LINDA MC CULLOCH said that the people of her district want 
local control as well as less government interference. She 
discussed her concern regarding the question of who would set the 
standards and also the possibility of abuse in the use of this 
law. She believes there is confusion in the terms, "average 
person," "corrununity standards" and "reasonable persons." She 
did not feel these were adequately defined in previous 
consideration of this bill. 

REP. BILL TASH also has considered this bill in terms of local 
control. He represents a district that has demonstrated their 
belief in local control and have insisted upon it. However, he 
supports the bill because he believes it reinforces local 
control. He called the corrunittee's attention to page 3, lines 16 
and 17 to support this point of view. 

REP. CHRIS AHNER went on record as being for the bill in 
representing her constituents. She also went on record as 
agreeing with REP. MOLNAR'S assessment that this bill will deal 
with the hard core pornographers and dealing with crime in making 
an effort to protect our children and people who want their 
rights protected. 

Motion: REP. SHIELL ANDERSON MOVED TO AMEND THE BILL BY STRIKING 
THE LANGUAGE ON LINE 19, PAGE 3. EXHIBIT 5 

Discussion: REP. ANDERSON explained his reason for this 
amendment is to avert a situation where an 18- or 19-year-old 
working in a theater which is showing R-rated movies and his boss 
would show something that the corrununity deems to be obscene. The 
language of the bill is broad enough that this young person may 
not be able to determine whether or not it is obscene. Voting 
for his amendment will absolve those employees in theaters who 
are there simply as functionaries from liability. 

REP. MC GEE asked for clarification as to the section being 
amended. 

REP. ANDERSON confirmed the section. 

REP. SOFT asked for corrunents by a member of the audience. 

CHAIRMAN CLARK there being no objection by the corrunittee, Dallas 
Erickson was called to answer the question. 

REP. SOFT asked for Mr. Erickson's corrunent on the amendment. 

REP. ANDERSON said he objected if Mr. Erickson's personal 
feelings on the repealer were being solicited. He wanted to have 
a corrunent from both sides. 

CHAIRMAN CLARK said that there could be corrunent by both 
proponents and opponents. 
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Mr. Erickson said that an R-rated movie has never been found to 
be obscene or challenged as being obscene in the United States. 
He stated that the distance between an R-rated movie and what 
this bill covers is immense. He said that if someone is showing 
these movies, they know what they are--there is no question about 
it. Prosecutors who work with these issues would verify that. 

Dan Erving, Montana Association of Theater Owners, said that 
under the current law, owners of the theater and management are 
held liable if an obscene picture is shown. This particular 
repealer would also include for liability people who are taking 
tickets, projection operators, janitors, and concession 
salespersons. They believe it would be unfair to extend 
liability to them, therefore, they would support line 19 being 
struck from HB 83. 

REP. MC GEE asked for a reading of 45-8-203, MCA. 

REP. ANDERSON read this section. 

Vote: The amendment carried by a voice vote. 

CHAIRMAN CLARK proposed an amendment and asked, without objection 
from the committee, for members of the audience to respond to his 
proposed amendment. 

(Tape: 1; Side: A; Approx. Counter: 47.4) 

CHAIRMAN CLARK addressed page 1, lines 10 and 11. He wanted to 
know what affect that would have if the lines stricken be put 
back in the bill. 

Mr. Erickson said that it would change the bill drastically. 
Those words are not in the federal law and if they are put back 
in, it could bring the constitutionality of the statute into 
question thus causing it to be subject to appeal. 

Jacqueline Lenmark said that she represents a number of video 
dealers and librarians who oppose HB 83 but do support the intent 
of CHAIRMAN CLARK'S amendment. They feel that language was 
important to protect the delivery person from liability. 

Motion: CHAIRMAN CLARK MOVED TO RESTORE THE WORDS OF LINES 10 
AND 11 FOUND ON PAGE 1. 

Discussion: REP. MOLNAR commented on the fact that this is the 
law in 45 states and United Parcel Service (UPS) people are not 
being arrested. He felt our protection lies in following federal 
law, and the federal law has been overseen substantially by the 
Supreme Court. 

CHAIRMAN CLARK said that during testimony it was said that there 
are similar laws in 45 other states. "Similar" being different 
from "exactly," he questioned whether Montana's law would be 
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similar or exactly the same as this bill. If a UPS person is 
delivering a package to a store that he knows sells hard core 
pornography, he can surmise what. is in the package and he could 
be affected by what this committee is trying to do with this 
legislation. 

CHAIRMAN CLARK relinquished the chair for the duration of 
discussion and action on his amendment to VICE CHAIR DIANA WYATT. 

REP. CURTISS asked Mr. Erickson how many states have identical 
laws. 

Without objection from the committee, Mr. Erickson testified he 
had not researched it personally, but referred to Mr. Munsil's 
previous testimony that this wording is the same as the federal 
law. 

REP. CURTISS asked John MaCMaster, Staff Legal Counsel, if it is 
the case that the wording of the bill is the same as the federal 
law and if Montana would be subjected to a position of undergoing 
more litigation if this version were separate and different from 
those of identical wording in other states. 

Mr. MaCMaster said they would not be because what is being 
addressed here is the intent or knowing element of this offense. 
The terminology is different between the states. What is being 
said is that the persons knew what they were doing. The 
terminology in the Montana criminal code is the intent-type 
element of defense as expressed in the law by saying II knowingly II 
or by saying, "purposely," or by saying, II knowingly and 
purposely. II In some states, they will say the person 
"intentionally" because the intent element of defense is defined 
in their code by the word, II intentionally. II They are all trying 
to get at the same thing. 

REP. CURTISS said that she was going to vote II No II on this 
amendment because she believes in strength of uniformity. 

REP. WILLIAM BOHARSKI asked Mr. MaCMaster about the language on 
lines 10 and 11. In general, his question was to outline the 
effect of CHAIRMAN CLARK'S amendment. 

Mr. MaCMaster replied that if the committee wants persons to be 
subject to being charged, prosecuted and even found guilty for 
knowing that they delivered something, but not knowing the nature 
of what they delivered, then resist the amendment. But if the 
committee wants to say, just as a person has to know that he is 
killing somebody, he also has to know he is delivering something 
obscene, then vote for the amendment. 

REP. BOHARSKI asked for an example of what would happen having 
the amendment in and having it out. 
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Mr. MaCMaster discussed the example that a UPS man delivering an 
obscene movie wrapped in brown paper to someone's house would not 
know what he is delivering. Technically, on the face of the law 
as it is currently worded, he is guilty of the offense. 

REP. MOLNAR asked a parallel question relating to the delivery of 
parts of an illegal firearm. 

Mr. MaCMaster said he would have to check the Montana state law 
on that to see exactly how the intent element of the offense is 
expressed. 

REP. MOLNAR asked what the difference would be in the two 
examples. 

Mr. MaCMaster said that, depending on how the law is worded, 
there may not be a difference. Most criminal offenses are 
worded, "purposely or knowingly." They don't say, "if a person 
commits deliberate homicide or deliberate burglary, knowing that 
he is doing that" because it is understood that if you do 
something, you know what the result will be. In some cases in 
the Montana statutes this kind of language has been expressed, 
but they are not talking about knowingly robbing or knowingly 
killing. They will use "knowing the nature of" what you are 
doing to make clear that you had to know exactly the criminal 
nature of the act. 

REP. ELLEN BERGMAN said she would be against the amendment, 
because it has been established that the UPS man doesn't know 
what he is delivering and therefore, he is not liable. She said 
that what is being shown in the adult bookstores is known. She 
said that theaters are not in question since these materials are 
not being shown there. 

REP. CLARK closed on the amendment. In disagreeing with REP. 
BERGMAN, he cited that Studio One in Billings is a theater. 
Secondly, he did not think his amendment "guts" the bill, but 
instead strengthens it. 

Vote: Motion to reinsert the language on lines 10 and 11 failed 
by voice vote. 

{Tape: 1i Side: Ai Approx. Counter: 68.6} 

CHAIRMAN CLARK reassumed the chair for the discussion of the 
bill. 

CHAIRMAN CLARK asked Mr. Erickson to clarify some items on the 
bill without objection from the committee. He asked in 
reference to page 2, line 21 dealing with the word, "picture," if 
this referred to art. 

Mr. Erickson said it could be if it is obscene. He said that the 
wording is coming from the Supreme Court decision to define what 
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can be found to be obscene. Art can be found to be obscene if it 
does not have artistic value. 

CHAIRMAN CLARK asked a similar qUestion about the words, "motion 
picture film" and whether this just refers to 35mm film. 

Mr. Erickson said that there is still some old Smm and 16mm 
obscenity film available. Mainstream motion picture tilms are on 
35mm and the underworld doesn't deal with that type of material. 

CHAIRMAN CLARK pursued the same line of questioning relating to 
the word, "statue." 

Mr. Erickson said that a statue can be obscene if it has no 
artistic value and does not meet any other parts of the test for 
obscenity. 

CHAIRMAN CLARK asked about the word, "representation." 

Mr. Erickson said that the purpose of this wording is to cover 
all the areas that would might come up and would include such 
things as computer transmission. 

CHAIRMAN CLARK asked if Mr. Erickson would object to taking 
"motion picture film" out of that definition. 

Mr. Erickson said definitely he would object because it would 
leave a loophole. 

{Tape: ~; Side: B} 

CHAIRMAN CLARK expressed that even though pornography is not 
mentioned in the bill, that is what they are dealing with. Using 
the obscenity wording is an effort to soften what they are trying 
to do. The bill deals with adults who have the ability to make 
up their own minds as to what they want to watch. With respect 
to law enforcement, county attorneys and child laws, he believes 
they all tie in with current obscenity statutes. He thinks that 
if county attorneys are prosecuting people under current laws, 
then this extension of the current statute is not needed. The 
responsibility to prosecute under the current law lies with the 
county attorney and if they are not discharging that duty, they 
can be removed through the vote in the local election or through 
strengthened recall laws. With this bill, he said that they 
would give the state more control. He said that federal laws 
dealing with these issues are prosecuted more strongly than state 
laws; so he suggested that the federal agencies be involved to 
bring prosecution when state laws are not deemed to be 
sufficient. 

REP. SHIELL ANDERSON believes there are other issues that need to 
be discussed. He said that if he believed that this bill would 
alleviate the problem of sexual offense crimes, he would vote for 
it. He is unconvinced that this is the case. Adults should be 
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able to make up their own minds what they do and interference 
with that right is out of bounds in his opinion. When this 
results in acting out on others, punishment should be swift and 
should be significant. By passing this bill, another lawyer 
relief act would be enacted by leaving it to juries to determine 
the definition of obscenity. Communities can control this by 
setting contemporary community standards. He does not believe 
this law will stop the victimization of women and children. In 
an effort to have less government interference, less paternalism 
from the government and allowing people to do what they see fit 
as long as they don't act out on others, he said he would vote 
against this bill. 

REP. AHNER said that it should be made harder for these people to 
offend. She felt that allowing it in the hands of adults, makes 
it available to children. She advocated banning it and letting 
those communities which want it fight for it. Therefore, she 
supports the bill. 

REP. HURDLE feels that education should be funded. She is 
concerned about the unregulated and unmonitored care that 
preschool children receive. To show concern for children, she 
advocated doing something other than this bill. 

REP. SMITH commented that an inmate from the Montana State Prison 
had written to thank the committee and the representative who has 
presented this bill because it has given them a sense of hope for 
the future of the state. 

REP. CLIFF TREXLER said that his county had already taken care of 
this and in that they sent him a message. Although he agrees 
with REP. ANDERSON, and feels that there are some problems with 
enforcement, he will support the bill because of his 
constituents. 

Vote: The motion that HB 83 DO PASS carried on a roll call vote 
11 - 8. EXHIBIT 6 

Upon recognition that the call for the question did not include 
the amendment, a second roll call vote was taken. 

Motion/Vote: REP. MC GEE MOVED HB 83 DO PASS AS AMENDED. The 
motion carried on a roll call vote 11-8. EXHIBIT 7 

{Tape: 1; Side: B; Approx. Counter: 18.9} 

EXECUTIVE ACTION ON HB 82 

Discussion: REP. GRIMES stated that he felt this bill had 
serious questions about constitutionality and whether it would 
bear the scrutiny of the court. He stated that because further 
language problems requiring amendments as well as questions 
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relative to the potential of additional burdens placed on law 
enforcement personnel would take up too much committee time, he 
would recommend tabling .HB 82. 

Motion/Vote: REP. GRIMES MOVED TO TABLE HB 82. The motion 
carried on roll call vote, 11-8. EXHIBIT 7 

CHAIRMAN CLARK appointed a subcommittee to review all· the mental 
health bills which have been referred to the House Judiciary 
Committee. The subcommittee will consist of REP. SOFT, as 
chairman, REP. BERGMAN and REP. CAREY. 

EXECUTIVE ACTION ON HB 26 

Motion: REP. WYATT MOVED DO PASS HB 26. 

Discussion: REP. WYATT said this bill is a byproduct of the 
Subcommittee on Insurance's year-long investigation. It is a 
consensus bill and is supported by the American Medical 
Association (AMA), supported by most of the insurance companies 
doing business in Montana and also supported by the trial 
lawyers. She cited a situation where a patient was 
unquestionably injured and the doctor was unquestionably at 
fault. Both parties wanted to settle. The insurance company did 
not want to settle which caused the case to go through the 
medical practice panel and to trial. The time factor hurt both 
parties, neither received justice and both had wanted to avoid 
pUblicity. Further, she gave examples of the projected cost 
savings through avoidance of court processes. 

REP. GRIMES said that the courts already have the authority to go 
to mediation or arbitration. In trying to solve a small portion 
of cases through the passage of this bill, all courts would be 
forced into this mediation process. He did not agree that the 
time in settling these cases would be shortened by this process. 
He felt this would fall under the category of passing on more 
mandates to the local levels of government. 

Motion: REP. GRIMES MOVED TO AMEND HB 26 BY STRIKING SECTION 2. 

REP. WYATT opposed the amendment because the purpose of the 
binding arbitration is to defray the inevitable costs in the 
court of the county where they would be no matter what the 
process might be. She said that actually the committee's 
decision comes down to determining the amount of the county's 
expense. 

REP. BOHARSKI suggested an alternate to the proposed amendment on 
line 26 after the word, "shall," insert "may at the request of 
the third party." 

REP. GRIMES asked REP. BOHARSKI to read his proposed amended 
version of the amendment. 

950112JU.HM1 



HOUSE JUDICIARY COMMITTEE 
January 12, 1995 

Page 11 of 15 

REP. BOHARSKI said that subsection (3) would read, "If the panel 
decides both questions required by 27-6-602, MCA, in the 
affirmative, the court in which the complaint is filed shall, 
upon the request of either party; require the parties to 
participate in court-supervised, nonbinding mediation prior to 
proceeding." 

REP. GRIMES said that improves the proposed language of this 
bill. He asked if that isn't the way it is done now. He asked 
then how this would be compared to current law. 

John MacMaster gave the opinion that currently the court may, but 
is not required to, require arbitration if one or both parties 
requests it. Under the bill, if it is amended as proposed by 
REP. BOHARSKI, the court would be mandated to require 
arbitration. 

REP. GRIMES commented that the intention of his amendment is to 
prevent the mandate. In his mind, it is different from the 
proposed language change by REP. BOHARSKI. In follow-up to a 
comment by REP. WYATT, he wondered why the mediation is not 
binding if the intent is to save costs. 

REP. WYATT said she probably would support binding arbitration 
though she is trying to be more general and less invasive in 
terms of the what the demands are on the parties involved. She 
would support REP. BOHARSKI'S amendment to REP. GRIMES'S 
amendment. Her point in mediation is for the physician and 
patient to have some control over their own lives in their 
willingness to settle rather than leaving control in the hands of 
attorneys and/or insurance companies who do not allow them to 
settle. 

REP. BERGMAN asked if the idea is to keep these cases out of 
court. 

REP. WYATT said that was correct. 

REP. BERGMAN asked if it would really work since it is not 
binding. Further, she asked about any recourse for a party who 
was not satisfied with the result. 

REP. WYATT said that recourse would be to continue on to court. 
This bill would address those cases where the parties want to 
settle out of court. 

REP. MOLNAR asked how this change in the law would help reach 
settlement when the amount asked for by the injured party is 
above what can be taken out of pocket and the insurance company 
refuses to pay. 

REP. WYATT said it brings to the table a range of numbers the 
insurance company and patient are willing to settle for. This 
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meeting would be the first time money is discussed. She asked 
for an attorney in the audience to address the question. 

REP. GRIMES objected. 

REP. KOTTEL responded that when there is a court-supervised 
mediation, the parties begin to see each other's side. Mediation 
puts real facts on the table which bring aspects of reality to 
each side's case. When insurance companies refuse to accept a 
settlement which has been agreed to in mediation by both sides, 
the case goes to trial. If the jury awards an amount over the 
amount of the company policy limits, the defendant can sue the 
insurance company for their failure to accept the settlement. 
Then the insurance company is in the position of having to pay 
the overage. 'This possibility induces most insurance companies 
to accept the settlement offer in the mediation process. 

REP. AHNER asked if the parties would have more leverage if it 
were binding. 

REP. KOTTEL said that would be another bill and is not what is 
before the committee today. 

(Tape: ~; Side: B; Approx. Counter: 54.7) 

REP. SOFT wants to know how many cases like the one REP. WYATT 
cited have occurred in the past few years. 

REP. WYATT said she could not give the numbers. But the point, 
she felt, is that in those cases, the parties would have received 
the same fair treatment as those in cases where arbitration has 
taken place. 

REP. BOHARSKI asked if the insurance company has the authority to 
override the decision of the insured party who wants to settle. 

REP. GRIMES removed his objection to testimony from a member of 
the audience. 

Jacqueline Lenmark, representing the American Insurance 
Association, responded that in the typical malpractice case when 
the insurance company retains defense counsel, the defense 
counsel is working for the client, (in this case, the doctor) so 
the insurance company is not the client. In a typical case, the 
client is informed who his counsel is, what his policy limits are 
and that if he fears there is an exposure greater than policy 
limits, he may retain additional counsel. It is possible that a 
client will not only have a lawyer compensated and retained by 
the insurance company but may retain his own lawyer as well. 
Typically, settlement is discussed somewhere along the way and if 
the client directs the insurance company to settle, the company 
is under an obligation to look at settlement and is at risk for a 
bad faith action if the company does not settle within policy 
limits. In terms of the proposed amendment, she thought it would 
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be accurate to say that insurance companies generally do not want 
to have the defense of a lawsuit directed by statute, but would 
rather have the freedom to come to that decision with the client 
they are representing. REP. GRIMES' amendment to the bill would 
help. REP. BOHARSKI'S amendment would also help that happen. 

Russell Hill, Montana Trial Lawyers Association (MTLA), said that 
Ms. Lenmark accurately described the duties of an insurance 
company to its insured in the course of nonbinding mediation. He 
added that MTLA understood that this was a consensus bill and the 
best part of the bill is the articulation of the decision. 

REP. WYATT said that a club that insurance companies have over a 
physician is that they can cancel coverage of malpractice 
insurance. This will influence the physician's decision and is 
an additional argument for nonbinding arbitration. 

{Tape: 2; Side: A} 

Motion/Vote: REP. BOHARSKI MOVED FOR A SUBSTITUTE AMENDMENT 
FOLLOWING THE WORD, "SHALL" INSERT: "AT THE REQUEST OF ANY PARTY 
••••. " carried unanimously by a voice vote. 

Motion: REP. BOHARSKI MOVED DO PASS AS AMENDED. 

Motion/Vote: REP. MOLNAR MOVED TO AMEND SECTION 1, 27-6-604, 
MCA, FOLLOWING THE LAST SENTENCE ON LINE 17 TO INSERT A NEW 
SENTENCE, "ALL PARTIES SHALL BE INFORMED OF THEIR RIGHT TO 
NONBINDING MEDIATION." The motion carried with a unanimous voice 
vote. 

Motion: REP. GRIMES MOVED TO STRIKE AMENDED SECTION 2 IN ITS 
ENTIRETY. 

Discussion: REP. ANDERSON said that he would vote in favor of 
this amendment. He planned to vote against the bill, but with 
this amendment the effect would be to delay one month on average 
that would be added to the time it takes to go through one of 
these if you have mandatory mediation. He thinks that there may 
be a case of clear negligence in a particular case and the 
injured party should have the right to take this case to court 
rather than have a delay in the legal process which may be to the 
advantage of the doctor or the insurance company. You may have a 
case that will clearly end up in court anyway and I don't think 
you should have a mandatory mediation process in that situation. 

REP. WYATT opposed the amendment. The delays that exist in the 
court now continue to exist. To bring this to mediation will 
take from two hours to two days and will cost from $600-$2,500 
versus $30,000-$50,000. Delays that are built into the system 
have nothing to do with this bill. She felt the amendment would 
defeat the purpose of the bill. 

950112JU.HMI 
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Vote: Motion to amend by striking section 2 failed by roll call 
vote. EXHIBIT 9 

Mr. MaCMaster said that amendments are often proposed without a 
request from the proposer for a corresponding amendment in the 
title. He asked to amend the title accordingly when necessary 
without the proposer having to stipulate. The committee agreed 
to this stipulation. 

Motion/Vote: REP. WYATT MOVED DO PASS AS AMENDED. The motion 
carried with REPS. GRIMES, SOFT AND ANDERSON voting no. 

{Tape: 2; Side: A; Approx. Counter: 12.9} 

EXECUTIVE ACTION ON HB 108 

Motion: REP. MC GEE MOVED DO PASS. 

Discussion: REP. BOHARSKI asked who would pay for this. 

REP. MC GEE said that it is his understanding that this is 
supported by the fines and there would be no fiscal impact. 

REP. BOHARSKI discussed the potential problems with passing this 
bill with no fiscal note even if this is the case. 

REP. CLARK read a response that satisfied the requirement for a 
fiscal note. EXHIBIT 10 

REP. HURDLE said that the response given to the question about 
what will happen when someone cannot pay the bill was that the 
program itself would absorb the cost. 

CHAIRMAN CLARK said that REP. COBB had informed him that there 
were 279 cases last year which would apply under this bill. 
EXHIBIT 11 

Vote: The motion passed unanimously by voice vote. 

REP. BOHARSKI objected to putting it on consent calendar. 

REP. MC GEE MOVED TO ADJOURN. 

950112JU.HM1 
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Page 15 of 15 

Adjournment: The meetingadjour~ed at 10:35 AM. 

BOB CLARK, Chairman 

BC/jg 

950112JU.HM1 



HOUSE OF REPRESENTATIVES 

Judiciary 

ROLL CALL DATE _----L.-t_1 ~--I.!___=_'l__=_~ __ 

INAME I PRESENT I ABSENT' I EXCUSED I 
Rep. Bob Clark, Chainnan v" 
Rep. Shiell Anderson, Vice Chair, Majority V 
Rep. Diana Wyatt, Vice Chainnan, Minority V' 

Rep. Chris Ahner '/1.dL ~ 
Rep. Ellen Bergman / 
Rep. Bill Boharski ,/ 

Rep. Bill Carey ~ 
Rep. Aubyn Curtiss / 
Rep. Duane Grimes / 
Rep. Joan Hurdle V 
Rep. Deb Kottel V 
Rep. Linda McCulloch v" 

Rep. Daniel McGee V 

Rep. Brad Molnar V 
Rep. Debbie Shea V 
Rep. Liz Smith ~ 
Rep. Loren Soft V' 
Rep. Bill Tash /' 
Rep. Cliff Trexler ~-



HOUSE STANDING COMMITTEE REPORT 

January 12, 1995 

Page 1 of 1 

Mr. Speaker: We, the committee on Judiciary report that House Bill 83 (first reading copy 

-- white) do pass as amended. 

Signed: f(1r=6 ~ 

And, that such amendments read: 
1. Title, line 4. 
Following : "LAW;" 
Insert: "AND" 

2. Title, line 5. 
Strike: "; AND REPEALING SECTION 45-8-203, MCA" 

3. Page 3, line 19. 
Strike: section 2 of the bill in its entirety 

-END-

Committee Vote: 
Yes J.L, No .-L. 

Bob Clark, Chair 

101626SC.Hdh 



HOUSE STANDING COMMITTEE REPORT 

January 12, 1995 

Page 1 of 1 

Mr. Speaker: We, the committee on Judiciary report that House Bill 26 (first reading copy 

-- white) do pass as amended. 

Signed: ~~ 

And, that such amendments read: 

1. Title, line 7. 
Following: "REQUIRING" 

. Insert: ", AT THE REQUEST OF A PARTY, II 

2. Page 1, line 17. 
Following: IIdisagreement. 1I 

Bob Clark, Chair 

Insert: IIEach party must be informed by the panel of the right to 
nonbinding mediation under 27-6-606. 11 

3. Page 1, line 26. 
Following: .11 shall II 
Insert:" at the request of a party, II 

-END-

\\\3 
~ 

Committee Vote: 
Yes~, No 0 . 101619SC.Hdh 



HOUSE STANDING COMMITTEE REPORT 

January 12, 1995 

Page 1 of 1 

Mr. Speaker: We, the committee on Judiciary report that House Bill 108 (first reading 

copy -- white) do pass. 

\-\~ 

~ 
Committee Vote: 
Yes 11-, No JL. 

Signed: oo'-~ ~ 
Bob Clark, Chair 

101614SC.Hdh 
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CITY OF BILLINGS. Plaintiff 
and !lespondent. 

v. 

jimmy Lee LAEDEXE. Defendant 
and Ap~lIant. 
, 
.So. 90-2$4. 

Glipreme Court of Montana. J 
Submitted Jan. 18. 1991. 

De~ided Feb. 5. 1991. 

Male Awe dancer was found guilty in 
the District Court of the Thirteenth Judicial 
District, YeUoW1tone County, Robert W. 
Holmstrom, J., of violating city ordinance 
dealing with nude and seminude dancing at 
establishments licensed by $t:1te to sell al· 
coholic beverages, and he appealed. The 
Supreme Court. Turnage, C.J., held that 
(1) State Alcoholic Beverage Code did not 
preempt city's regulation of conduct occur­
ring on licensed premises; (2) ordinance did 
not violate First Amendment: and (3) State 
Constitution's "frffiiom of $~h otei'. 
pression" clause did not pl1)vide greater" 
pl'Otections than those afforded by First 
Amendment's "freedom of speech" clause. 

AHll'med. 

Hunt, J., dissentad and med opinion. 

1. ConttitutiQnal Law 111148( 1. 3) 
LegislatiVe enactment is presumed to 

be constitutional and will be Ilpheld on re­
vi", except when proven to be Wlconstitu­
tiona! beyond a reasonable dOUbt. 

2. InCOXicatin, Liquon 4=tHK 2) 
State Alcoholic Beverare Coda did not 

preempt city's authority to AgWate coa· 
duet. such aa nude a.nd semmude daneinr, 
ocmming at establishments licenaed by 
state to sell alCQholic bev~es. MCA 16-
1-101 to 16-6---314. IfS.l-lOl(2). 

3. Constitutional La- CIt9O.4(5) 
Inwdcatlnc Liquon c:::t15 

City ordinance rtgul&ting nude a.nd 
seminude dancing at establishmenu U· 

cense<! by state to :leU liquor did not violate 
First Amendment; such regulation fell 
within broad authority conferred on stata 
by Twenty·First Amendment. and, under 
state law, city was municipality with ~lf­
gO'lernment powen that could exercise any 
power not prohibited by State Constitution, 
law, or eharter. U.S.C.A. Const.Amends. l 
21; Const. Art. 11. § 6. 

4. Constitutional lA- ""0.4(5) 

State Constitution's "freedom of 
spfeCh or expression" clause did not. pro­
vide greater Pl1)tectiolll for nude and semi­
nude dancing at establ.!sh.ments lieensed by 
state to sell alcoholic beverages than those 
afforded by F"ll'St Amendment's "freedom 
of speeeh" clause. U.S,C.A. GoIllt.Amend. 
1; Const. Art. 2. § 7. 

Robert 1... Stt!phens, StephetW Law Finn. 
Billings, for defendant and appellant. 

Russell C. Fagl. City Atty., Billings, 
Marc Racicot. Atty. Gen.. and John Paul­
son, Asst. Atty. Gen., Helena.. for plaintiff 
and respondent. 

'l'UR.~AGE, Chief JU$tlee, 

Jimmy Lee Laedake appeals aD order of 
the Thirteenth Judicial District, YeDow· 
$tone County, 'Which upheld the COal. 

tioaality of §f 3-804(d} and (e). Billmp. 
Montana City Code (BMCC), an onfiDDce 
banning certain forma of nude * ... 
nude dancing. The District Court llpheld 
the ~Datitu.tionality 'and found La.edekt 
gullty of violating the ordinance. We af· 
firm. 

Laedeke raises the followiDg isauea: 

1. Did the District Court err in tmdiDg 
that the City of Billings bad authority tx) 

adopt regulatory ordinances for sta,te-ij. 

cenaed rttail liquor premiaes? 

2. Did the District Court err in eODciud· 
ing that the municipal ordinance did not 
violate state and federal constitutional pro­
'lisions relating to ftMdom of speech, free. 

-
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dam of expression. equal protection. due 
p~ess, and vagueness and over·breadth? 

. FACTS AND PROCEDURE 

In 1987, Jimmy Lee Laedeke worked as a 
male reVue dancer at the Club Carlin. 
d/b/a Big Daddy's. an establishment li· 
censed by the state to sell alcoholic: bever­
ages, in Billings. Montana. As a male re­
vue daneer. Laedeke entertained the Club 
Carlin patrons by performing burlesqu~ 
type dance routines to music:. Laedeke de­
$igned his own dance costumes. which con­
sisted of various layers ot clothing that he 
would progressively ramove as his dance 
routin@s unfolded. 

dancing while Laedeke was again perform­
ing the same routine. Additionally. the 
a.n-esting officer cited (our other Cemale 
perlonners that night, as well u the man­
ager - of the Club Carlin, for violating 
§ 3-304. BMCC. and in one inJtance, 
§ 3-301. BMCC. which requires live enter· 
tainment to remain on a platform or within 
an exe1usive ~a while performing. 

Legal pro<:eedings originaf.@d in the City 
Court of Billings. On December 17. 1987, 
Laedeke and five eo-defendants moved to 
dismiss the ease baaed on the unconstitu­
tionality of §t 3-3tH and -304. BMCC. On 
February 8, 1988, the defendants '~'ere 
found guilty of violating § 3-:304. BMCC. 
and in one instance. § 3-301. BMCC. 

The defendants appealed to District 
Laedeke began one of his dance routines Court. On October 6. 1988, Laedeke con­

dressed in a raincoat. Underneath his rain· sented to the withdrawal of Riclwd Ste­
coat, Wedeke wore a bikini brief. ectuiva- phens as his attorney and exprHSed his 
lent to a speedo swimsuit,· which was em- interest to represent himself pro set 011 
bellished with portrayals of Groucho October 20, 1988. the District Court. by 
Marx'! nose. mustache and gli$$eS on the stipulation. dismissed with prejudice the ap. 
front portion of the bikini. Underneath his peal of the remainWg defend4Ults and Or­
"Groucho" bikini, Laedeke wore two over- . dared their respective bonda of $150.00 for­
lapping G-strings. A G-string:. de$igned feited. Laedeke. however. continued his 
for a male, is a garment consisting of a case, asserting th@ uneonatitutionality of 
pouch that eovers the genital area with a § 3-304. BMCC. 
narrow string attached to the pouch which FoUowinr a trial on JanU31"1ll. 19'90, the 
runs up the buttocla and attaches to a Diltrict Court found that th~ City of Bill­
narrow belt worn around the waist. Lae- ings had the authority to enact § 3-3Ot. 
deke's top (}.string was of slightly larger BMCC, and that this ordinance was consa­
proportions than the bottom G-string. The tutionali the court also found Laedeke 
arresting police offi~r testified that the guilty of violating the ordinance. fined him 
$maller G-stling's poach barely covered. $130.00, and auessed him a $20.00 court 
Laedeke'$ genital ares and its string 'NU surcha.ree. From this decision. Laedeke 
approximately one-eightb inch wide. L,ae. further appeals. 
deke would c:omplete his routine by wear­
in, only the smaller G-ttrinr. 

On the evening of November 6,1981, the 
arrea~ police officu observed Liedeke 
while he was performing this particular 
dance l"Qutine. After vieWing Laedeke's 
performaace, the police officer left the 
Club CariiD to review relevant ordinances 
in connec:tion to this performance. The 
pOlice officer returned approximately on~ 
half hour later and cited Laedeke with a. 
violation of § 3-304, BMCC, which prohib­
its certain forms of nudA and semi-nude 

STA..~DARD OF REVIEW 
[1] A ICleplative enactl:nent" is pre­

sumed to be constitutional and wiD be up­
held on review except when proven to be 
uneonstitutional beyond a reaaon.able 
doubt. Fallon Cawttv 1'. StGU (1988), 231 
Mont. 443. 4450-46. 753 P..2d 338, 3S9--4O 
(citations omitted). 

ANALYSIS 

[2] 1. Did the Dil!ltrict Court err in 
finding that the City of Billings had author-
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ity to adopt regulatory ordinances (or Division the authority to regulate the 
state-licensed retail liquor premi~s? "manufactu~. sale, and distribution of 

Laedeke argues that §§ 3-.'304(d) and (e). 
BMCC, are unconstitutional based on state 
preemption of regulation of establishments 
state-licensed to sell alcoholic beverages 
under the )fontana A!eoholic Beverage 
Code, §§ 16-1-101 to 16-&-314. MCA. We 
disagret!. 

The pertinent language of the Montana 
Alcoholic Beverage <Mie. found under 
§f 16-1-101(2) and -104. MCA. prov;des: 

It is hen!by declared to \)@ the policy of 
the state of Montana to eftectuate and 
enaure the entire control of the manufac­
ture, sale, and distribution of alcoholic: 
beverages within the state of Montana. 
as that term is defmed in this code. sub­
ject to the authority of the state of Mon­
tana throllgh the Montana department of 
revenue. 
The purpose and intent of this code are 
to prohibit transactions in aleoholie bev. 
erages which take plact wholly within 
the state of Montana. except under stata 
control as speeifically pn)vided by this 
code, and every seetion and profilion of 
this code shall be construed accordinr1y. 

Sections 3-304(d) and (e), BMCC. provide: 

(d) Any owner. proprietor or person in 
charge of an establishment in which a1~ 
holie beverages are sold or dispensed. 
who knowinily permitl any penon to 
appear clothed, c:ostwned, unclothed, or 
unc:oatwneci in $ueh a manner that the 
lo"u part of b.i&lhet torso, co_tinr of 
the private parta, or genitalia. or anal 
cleft, or cleavage of the buttocks, is not 
covered by a tully opaque material, or is 
so thinly covered sa to appear uncovered, 
is guilty of a misdemeanor. 

(e) Any person who intantionally appears 
with pril'ate partS UDrovered in an ettab­
lishment u in subsection (d), whether 
employed by the establishment or not. is 
guilty of a mi$demeanor. 

alcoholic beverages." (Emphasis add~) 
The Code, however. does not gnnt the 
Department the authority to regulate tht 
co'lUluct that may occur in estabiiahmellb 
state-licensed to sell alcoholic beverages. 

Here. Laedeke's place of employment, 
the Club Ca.rlin. was a B~llings establish. 
ment state-licensed to sell alcoholic ~. 
agelS to its patrons. Accordingly, the lion­
tana Alcoholic Beverage Code applies to 
the regulation of the sale of alcoholic bev­
erages within the Club Carlin. Sections 
3-304(d) and (e), BMCC, are ordinances 
banning certain forms of topless and bot. 
tomless dancing which may OCc:tl1" in Bill­
ings establishmentl state-Iiceoud to ~11 
alcoholic: beverages. Clearly, theN onn. 
nances in no way regulated the Club Car­
lin's sale of alcoholic beverages to its pa­
trons, but instead, regulated Laedeke's con­
duct that occurred in the Club Carlin. This 
is simply not a "liquor-sale" cue as found 
in Statf tZ rtl. City 0/ Libby l'. Ha8Wil 
(1966), 147 Mont. 492. 414 P.2d 6:l~ "her! 
we htld that a city ordinanee which gr:urt. 
ed a police court jurisdiction over the of· 
fense of selling beer to a minor under 
twenty-one years of age was invalid and 
preempted by the state, W .. therefore hold 
that the City of Billings had the authority 
to enact §§ 3-304{d) and (8), BMCC. u the 
City of Billinp wu not p~mpted by the 
Montana Alcoholic: Beverage Code to regu­
late col1duc:t which may 0CCUl' in st:lte-Ji. 
censed liquor establishments. 

2. Did the District. Couzt err in CODClud­
inr that the municipal ordinance did not 
violate federal and state constitutional p~ 
visions rela.tini to f~om of $peeeh. free. 
dom of expression. eqU&l protectlon. due 
pt0ceS8. and ftiUeness and ove.r·brndtb.! 

Laedeke argues that mt::rictinr ~ 
lesque-type daDc:ing is a violation I1f the 
First Amendment of the United States CoD­
at:itution. all well 38 Article 2. § 7 of the 
Montana Constitution. which statal that 

The lfontan& Alcoholic Beverage Code 'tnJo law shall ~ paaaed impairinr the 
grants the Department of Revenue Liquor freedom of speech or expression-" Lae-
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deke asserts that nude dancing, as a visual 
representation. is a form of protected ex­
pression if it is not found to be obscene 
citing 41 OPt Att'y Gen. 75 (l986), and here, 
uncontroverted evidence establishes that 
burlesque-type dancing featured at the 
Club Carlin was ~'iewed by the performers 
as a form of artis.tic self·expression. Fur­
thermore, Laedeke argues that no evidl!nee 
existS in the record to establish that !.ae­
deke's .per.onnance was obscene. 

Laedeke additionally argues that the or­
dinance offends the principles of equal pro­
tection and due process in both the federal 
and state constitutions. Laedeke further 
argue. that the ordinance is vague and 
overly-broad_ Laedeke, however. fa.iled to 
adequately brief the arguments of equal 
protection. due process, vagueness, and 
over-breadth in his brief to this Court. and, 
as such. this Court will not further address 
these arguments. We will therefore limit 
our discussion to whether 1) the ordinance 
violated the First Amendment of the Unit­
ed States Constitution. and 2) whether Arti­
cle 2, § 7 of the )fontana Constitution pro­
vides greater protection for individual ex­
pressive activity than the First Amendment 
of the United Statea Constitution. 

[3] Laedeke's constitutional argument 
based on a First Amendment violation 
law merit in light of a series ot three 
United StAtes Supreme Court cues. Those 
cases clearly establish that an ordinanea 
regulating nude and semi-nude dancing ia 
eonatitutional under the broad language of 
the Twenty·first Amendment of the United 
States Corwtitution. whieb granta the 
states ~e power to regulate the sale of 
liquor. In City 0/ Nt!'fJJ'PO'rl 11. Iacobucci 
(1986). 479 U.S. 92, 107 S.Ct. 383. 93 
L.Ed.2d 334. the Court upheld a Kentucky 
municipal ordinance, quite similar to the 
Billings ordinance in question, "bich 
banned certain forms of nuda and 8emio 
nuda dancing in bars. The Court stated 
that the sweeping language of the Twenty­
(11'It Amendment conf@rs to states the au· 
thority I:G baa nude and semi-nude dancing 
in establishments state-licensed to sell Ii--

qUOl' .. 'as a part of its liquor license control 
program.''' Iacobucci. 479 U.S. at 95, 107 
S.Ct. at 3S5 (c:it:1tion omitted). Additional­
ly, the Court held that sUtes may delegate 
this authority "as they see fit." Iacobucci, 
479 U.S. at 96. 107 S.Ct. at 385. The Court 
in Iacobucci cited New York State Liquor 
Authority 11. Bellanca (1981), 452 U.S. 714. 
101 S.Ct. 2599. 69 L.Ed.2d 357, where the 
Court upheld a state statute banning nude 
dancing in bars. In OellancG. the Court 
held that the state's interest of upholding 
order outweiihed the interest of fre.t ex. 
pression under the FIrst Amendment. Bd. 
[anca, 4S2 U.S. at 716-17, 101 S.Ct. at 
2601. The Court in Iacobucci and Bellan­
ca cited C4lifomia 11. LaRue (1972). 409 
U.s. 109, 93 S.Ct. 390, 34 L.Ed.2d 342. aa 
authority, which upheld a state regulation 
banning nude dancing in ban holding that 
the Twenty-rlllt Amendment confers broad 
powers "over public health, welfare, and 
morals." LaRUI, 409 U.S. at 114, 93 S.Ct. 
at 395. 

Therefore, a municipality may enact an 
ordinance regulating nude and semi-nude 
dancing if the state has delegated ita rep 
latory authority under the Twenty-rim 
Amendment to the municipality. Here. the 
City of Billinp is a mucicipality with self. 
government powers. In Montana. a muni~ 
ipality with self-government powen "may 
exercise any power not prohibitad by this 
constitution, law, or charter." Mont. 
CA:lnst. Art. XI. § 6. A Montana municipali­
ty with self-g(ll'etnment powers is not ex­
pressly prohibited hom regulating nude 
and sezm.aude dancing in establiahmenta 
stat.-Uc:enaed to sell liquor. Therefore, tM 
City of Billiap, a municipality with Mlf· 
government po"era. may eaaet an ordi­
na.nee that rep!ates nude and semi-nude 
dancing UDder the broad regulatory powus 
of the 1'nnty-fim Amendment. 

[4} Ludeke further NGea that A.rtide 
II, § 7' of the Montana Conatitntion., the 
"freedom of ~ or ~ .. claua. 
pl'lWidn {!Utai' protection for individual 
expt'lSlive actiyity than the mt Amend­
ment's "freedom of speed!" clauae of the 
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United States Constitution. In the past. 
this Court has discussed the First Amend­
ment and its state counterpart without dis· 
tinguiahini between the two provisiona. 
Se, Dorn u. Board of Trustees of Billi1/.gs 
School lMtrict :: 2 (1983), 203 Mont. 136. 
144-45, 661 P.2d 426. 430-31. Several 
state courts, howev~, have developed state 
constitutional protections which limit state 
authority over nude entertainment apart 
from the Twenty·rll'St Amendment. Some 
of thd41 courts have held that the state's 
poUee power, though possibly not limited 
under the United States Constitution. is 
limited by the state constitution's free ex· 
pression protections. See Mickens v. City 
of Kodiak (Alaaka 1982). 640 P.2d 818. 821; 
Si/ZanCtJ v. Ne1JJ York Stc,te Liquor Au­
thority (1981), 54 N.Y.2d 228, 445 N.Y.S.2d 
87, 88, 429 N.E.2d 765, 766; Ha1'1'i.s v. 
Erttertainment Sys. [1f,C. (1989). 259 Ga. 
701. 386 S.E.2d 140. 142. 

We. however, concur with the Florida. 
Supreme Court's anal,lsia in City of Dayto­
na Beach v. /Ai Percio (FIa.1985). 476 
So.2d 197. 203-04. where, in upholding a 
municipal· ordinance banning certain forms 
of nude and semi-nude dancing, the C!ourt 
stated: 

Asiuming that Florida's constitutional 
. protection of nude barroom dancing is 

coextensive with the federal protections 
(and we are not inclined to find a eater 
state ~n in thia instance), a mu­
nic:ipalit:y's inhenmt police power, exer­
ciaed for the public health and welfare., 
may outweigh the minimal speeeh protee. 
tion at stake here. "The regulation of 
3Ctivity which has demonstn~ a eapaci­
ty to induce breaches of the peace is a 
traditional and legitimate subject for thtI 
exercise of a municipality's polka pow­
@r." [citations otnitted.] .. - While $Ome 
may question the wiadom of regulating 
crime such as this, which said detra.cton 
might term victimless, the decilion lies 
with the legislative body, not thtt C!Ourta. 

Here. we are also inclined not to find a 
greater state proteetion of nude and semi­
nude danc:ini in establishments state-li-

censed to sell alcoholic beverages ~ 
what is afforded by the United Statea CMt. 
setution. Accordingly. we hold that the 
muni¢pal ordinance in question is constina. 
tionally sound under the )1ontana Constitu. 
tion. -

AffllTl'ltd. 

HARR~ON.~cDONOUGH. B~ 
SHEEHY and WEBER, JJ., concur. 

HUNT. Juatice, dissenting: 

I dissent. There are many ways to ex. 
presa an opinion. Some people wrap th~ 
sel"es in the flag. Others burn it. Btlt the 
majority of WI iilently regard it as an ~ 
blem of the freedom to exJ)re$$ ounelves 
as we Sft fit. In dancing, there are many 
ways to !X.presa oneself, ways that the n!It 

of us do not always ~ as "our way." 
Some put on a pair of tigbU and perlonn 
clasaic:al ballet. Others attire themHlves 
in fancy dress and promenade on a ball­
room floor. .nmmy Lee Laedeke dona a 
Grouebo Marx bikini and two G-ttrinp and 
PtaneeS before the patrons of The Club 
Carlin. 

The Majority has danced the wild faadaD. 
go in its zeal to ensl1te that Laedeke's 
routme shall never again s@@ the footlights 
of Billings. First, it holds that the City is 
not ~tecI by state Iiquor-conuot law 
from enacting an ordinance forbidcfiDr 
nuda and semi-nude dancing' in establish­
menta that serve a1c:ohol because the 0rdi­
nance restrains cmulud rather thaD the 
mc'"'.faclu1'l!, saU and diltnbutlon of al­
cohol III the neXt breath. it holds that the 
ordiaaDe8 is- couitittlt:ional under the Tftft. 
ty-First Amtndment becauae it is part of a 
1iq~trol program. 

The City cannot have it both ways. Ei­
ther the o~ce was enacted as a part of 
a liquoNOntrol program or it waln't, If it 
was pa:t of a liquol'"lie8llSing scheme. the 
City coaJd not enact the ordinance because 
the ara. of alcohol sales has been afiirtM. 
tively subjeetecl to state control. If it 
w~'t part of a Iiquor-contlOl pro~ 
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and instead was enacted ~olely to rtguiate se '" mt18t b. supported by a "compel· 
conduct, the ordinance does not fit under ling" governntental purpo54! and mUlJt be 
the brOad base of power granted to the carefully examined to insure that the 
states under the Twenty-First Amend- purpoce is UlU'elated to mere hostility to 
ment. the right being asserted. 

A state's authority to regulate conduct 
under the Twenty-First Amendment is in· 
extricably coupled with its authority to ~. 
ulate the sale ot alcohol. 'The amendment 
grant.1 the State the ability to proscribe 
conduct because "[t]he [sJtate's power to 
ban the sale ot alcoholic beverages entirely 
includes the lesser power to ban the sale of 
liquor on premises where topless dancing 
occurs." New York State Liquor Auth. 11. 

B,llama, 452 U.S. 114, 717, 101 S.Ct. 2599. 
2601. 69 L.Ed.2d 357, 361 (1981). Strip 
away the alcohol sales. aa the Majority 
does in the first part of tilt Opinion, and 
you have an ordinan~ that 110 lonpr !ita 
under the lesser protection of the rwenty­
F"U'St Amendment. The ordinance instead 
becomes a conduct-restricting regulation 
subject to the greater degree of scrutiny 
given to aU Ian implicating the F"llIt 
Amendment. 

Thus. once the Majority detannined that 
the City's ordinance was Dot Prew1pted by 
the State beeause it regulated conduct rath­
er than alcohol sales. it was required to 
review the constitutionality of the law un­
der the standards pertaining to regulations 
that. on their face. restrict conduct for ita 
cotnmunic.ativt! e1~nt. A1J Justice Mar­
shall pointed out in his dissent to C4lifor­
nia v. LaRue. 409 u.s. 109. 131, 138. 93 
S~Ct. 390,408, 4(fT, 34 L.Ed.2d 342. 3Sit 363 
(1972), a case concerning California laws 
baDning sexual conduct in bars and night 
clubs: 

[IJn order to restrict speech. the State 
muat show that the speech is ''used in 
such ci:cuznstaDces and [11] of such a. 
natun as to crate a cleu &l2d present 
danger that [It] will bring about the sub­
stantive evils that [the Statal has a right 
to prevent." (Citations omitted.) 

Claasifieatlolll that diac:rUn.inate apinat 
the exe:cist of constitutional rilhta per 

The ordinanee collld not pass scrutiny un­
der this test because. as the City acknowl­
edied in ita brief. it haa failed to make a 
showing of IIny governrnelltal interest fur­
thered by the law. 

What I rmd most disturbing about tht­
Majority's thinly veiled attempt to uphold 
this ordinance at any price is ita failun to 
take this opportunity to put some teeth into 
our state conatitutional guarantee of free. 
dom of upresaion. 1972 )font. Const. Art. 
1I, f 7. In voting IlnanimoUily to include a 
specific provision tor the freedom of ex· 
pression in the Montana Constitution. the 
BUl of Rights Committee stated: 

Hopefully. this extension (of freedom of 
expression] will provide impetus to the 
courts in Montana to rule on lVious 
fomtS of expression similar to the spoken 
word and the ways in which one express­
es his unique personality in 1m 'ffirrt to 
n-iHUtmC8 tM gtnmJl back#at It4tu 
0/ stetes ill tM scj'rgu4rding 01 mil 
lii1frti6& The committe# ~ to 
stress UtI primacy of theu gu.4TfJntnl 
in tM hUl» that tMi.,. enf~t wiLl 
not conti7lU6 mm!ly in tM wal«I of eM 
fedrnJ.l CO# law. (Emphasis added.) 

Bll of Righta Committee Propoea1, U 
Mont. Coast. Convention 630 . (Feb. 23. 
1972). 

Althoup the c:onunittee expraHd the 
hope that the Montana Constitution's free. 
dom of expreuion would give broader 
guarantees th&Il the U.S. SupretOe Court 
had accorded the right. this Court has r. 
fused to u.teD to thiI _ire. InsteJd. the 
Majority today bestows lesee: prot.ecticm to 
tiM freedom of expression than that a=mf.. 
ed by the feden! eou:t. The Majority hu 
not required the City to demonstrate any 
governmental intamt forwarded by tills 
ordhwlce. lDatead. it haa placed the bw­
den of proving IUK:Onatitudonallty OD Lee-
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deice. And the standard the majority bas aehool distri<t -- for d.printioa or I 
demanded that he use. that of a reasonable due proctP in relation to constructive dis-
doubt, is the most stringent standard of all. charge and for in~ntional infliction of erno-
What a sad day it is when we allow a law tional distress. The District Court, £ltv. 
that on i~ face constricts so fundamental a ~th Judicial District. County of Flathead. 
right to pass muster under the lowest pos. Gordon R. Bennett. J., entered judgment on 
sible scrutiny available. jury verdict in favor of superintendent, anq 

The fact that Laedeke dances to a differ- school district and trustees appealed. Tbe 
ent choreographer should not be a reason Suprem., Court. McDonough. J .. held ~ 
to deny him. and inferentially all of us, the (1) valid proc:ed~ d~e process clann 
buic constitutional right to expresa our bued on constructive dischatgt requirts 
feeUngs whether they are about the nag, esn~lo,.er .COD.due: moti~ated by dtl~ to 
dancing or Groucho Marx. avol~ SU~leet:ing Its actl~ns to scrutiny of 

termmabon related httanng; (2) school dis. 
I would reverse. triet ftS not immune from damages; atId 

(3) charged conduct of trustees wu DOt . 

Thoma P. DOOHAN. PlainW'f 
and Respondent. 

y. 

BIGFORK SCHOOL DISTRlCl' NO. 38, 
BIGFORK. MT.. Or. Robert W. Bo .. • 
maa. Robert Cbryller. Albert Cochrane. 
Robert Boese. Llord lfac:nall, JOHph 
Potoczn1. Ronald Martln. Imn 
Andenon. and Charles Maaon. Trutees 
tbereot the lollowm, Bicfork Schaol 
Oistriet No. 38 Board MemherI ill their 
iftdmdual eapacitr. Robrut C1Iryalu 
and Albert CoehtaJte. DefenduD and 
Appellant.. 

No. 89-201. 

Supreme Court of Montana. 

Heard NO\'. 1. 1989. 

Submitted Oet. 18. 1990. 

Decided Feb. S. 1991. 

Rehearing Denied Marcil 14, 1991. 

sufficiently outrageous to establish Prima 
facie ease of inteDtionai infIktion of e~ 
tional distress. 

Revened and remanded. 

Weber. J., filfd dissenting opinion, in 
whieh Sheehy and Hunt. JJ .. coaeurred.. 

1. Constitutional Law ~218.4(5) 
Valld procedural due proc:esa claim 

based on constntctive disc:barg& of publie 
employee requires employer COtlduet 1'DOti­
vate<! by desire to avoid subjectinr ita ac­
tions to scrutiny of tenninatiOn related 
hearini. 42 U.s.C.A. § 1983: US.C.A. 
Conat.Amend. 14. 

3. API*l1 and Error 'l:alO61 
Trial court's error in failing to ebrre 

jWj' that school district superiftteDdent, II­
serting due proeesa claim baaed 011 c:oa­
struetive disc:barg&, had to pron. ill addi­
tion to !act that school diltzict co~ 
ly diacbarged him, that such diachatp was 
intentionally ealried out with ptUlIOIt at 
depriYinr superintendent of his ritbt to 
notice and humg, waa reversiblt mar, 
p&rtieulariy inaamuch aa inatracdon giTel 
permitted jury to. find ~ of due 
process IlPO!l merely finding CDDlWctm 
discharge under traditional objedm tat. 
42 U.s.C.A. § 1983; U.S.C.A Const. 
AmGd.14. 

3. Appeal and Error 4:>843(2) 
Former scl1oo1 district superintendent Supreme Court would decline to rule 

brought action agaiMt school diatzict and on school district's challenge to suUlc::iency 
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430 U. S. SUPREME COURT REPORTS 37 L Ed 2d 

This is not remarkable, for in the 
area 

[413 US 23] 
of freedom of speech and press 

the courts must always remain sen­
sitive to any infringement of genu­
inely serious, literary, artistic, 

., political or scientific expression. 
This is an area in which there are 
few eternal verities. 

The case we now review was tried 
on the theory that the California 
Penal Code § 311 approximately in­
corporates the three-stage Memoirs 
test, supra. But now the Memoirs 
test has been abandoned as unwork­
able by its author,· and no Member 
of the Court today l1upports the 
Memoirs fonnulation. 

II 

[4-7] This much has been cate­
gorically settled by the Court, tnat 
obscene material is. unprotectea15y­
the.First Amendment. KolsvWls­
consin, 408 US 229;83 L Ed 2d 312, 
92 S Ct 2245 (1972); United States 
v Reidel, 402 US, at 354, 28 L Ed 
2d 813; Roth v United States, su­
pra, at 485, 1 L Ed 2d 1498.' 

26 L Ed 2d 385. 90 S Ct 1884 (1970) (db­
lenting opiniontl of Burrer, C. J., and 
Harlan, J.) The Redrup procedure 
haa east us in the role of an unreviewable 
board of censorship for the 60 States, IUb­
jectively jud~g each piece of materiAl 
brought before us. 

4. 9ft the dillentinr opinion of Mr. 
Juatice Brennan in Paris Adult Theatre I 
T Slaton, 418 US, p 78, 37 L Ed 2d p 467. 

S. AI Mr. Chief Justi~ Warren stated, 
dissenting, in Jaco~llis v Ohio, 378 US 
18-4, 200, 12 L Ed 2d 798, 8-4 S Ct 1676 
(l9~): 

"For aU the lound and fury that the 
Roth tat hu pnerated, it haa not been 
prvnd UDlound, and I bellen that we 
Ihould try to live with It-at leut until 
• more utilfactory definition b !TOlTed. 
No rovemment.-be it federal, ltate, or 
loeal-chould be for'efl! to chooH between 
repreulnc aU material, ineludlnC that 
within the realm of deeene,., and aUowinc 
unreltralned lIeenM to publbh any mate­
rial, no matter how Tile. Then muat be 

"The First and Fourteenth Amend­
ments have never been treated as 
ab~lutes [footnote omitted)." 
Breard v Alexandria, 341 US, at 
642, 95 L Ed 1233, 35 ALR2d 353 
and cases cited. See Times Film 
Corp. v Chicago, 365 US 43, 
47-50, 5 L Ed 2d 403, 81 S Ct 391 
(1961) ; Joseph Burstyn, Inc. v Wil­
son, 843 US, at 502. 96 L Ed 
1098. We acknowledge, how­
ever, the .inherent dangers of 
undertaking to regulate any fonn 
of expression. State statutes de­
signed to regulate obscene materials 
must be 

[US US U] 
carefully limited. See In­

tef'!tate Circuit, Inc. v DallM, supra, 
at 682-685, 20 L Ed 2d 225. 
As a result, we now' confine 
the permissible scope of such 
regulation to works which depict or 
describe sexual conduct. That con­
duct must be specifically defined by 
the applicable state law, R.~ written 
or authoritatively constrUE-d.' A 
state offense must also be limited to 
works which, taken as a whole, ap­
peal to the prurient interest in sex, 
which portray sexual conduct in a 

a rule of reuon In thill .. in oth'!r ..naB 
of the law, and we have attempW in the 
Roth eue to provide loch II rule." 

6. 9ft, e. C., Oneon Laws 1971, e 7(8, 
Art 29, II 255-262, and Hawaii Penal Code, 
Tit 87, §§ 1210-1216, 1972 IU""aii ~uion 
IIIWI!. Art 9. e 12. pt II. pp 12~129, as u­
amples of state laWl dire~ at depiction 
of defined phYlical conduct, U oppeHd to 
u:pralion. Other .tate fonnulllti~nl could 
be equally nlid in thiJ re~ In riTine 
the Onron and Ha""a.l1 ltatnt'!l U u­
ampl .. , we do not wish to be UMen~ 
.. approvinc of them in all othu re,~cta 
nor .. establiJbinr their limit8 u the ex­
tent of .tate power. 

W. do DOt hold, .. Mr. Jurtiee Bren­
nan IDti matu , that all Statu other than 
Oreron muat DOW enaet new obseenity 
ltatute.. Other exiltinc state statutu, 
.. eonatraed heretofore or hnmter, ma,. 
1'.11 be adequate. 9ft UrU~ Stat .. v 
12 200-Ft. Reela of Film. 418 US, p 180 n 
7, 87 L Ed 2d P 607. 



MILLER v CAbIFORNIA 431 
413 US 15, 37 L Ed 2d .n9, 93 S Ct 2607 

patently offensive way, and which, 
taken as a whole, do not have seri­
ous literary, artistic, political, or 
scientific value. 

(I, 9] Th~l>~~~guide!!~~~l~~_~h~ 
trier of fact must be: (a) whether 
j'the average person, applying con~ 
tem~ary community standards" 
~~ld find that"the worK, Twnas 
aw~~J~~~p~~~: ~~_~~~"'p_ri.in~-~f~~-
terest, Kois v Wisconsin, supra, 

\ ai-230, 33 L Ed 2d 312, quoting Roth 
'v United States, supra, at 489, 1 
~ Ed 2d 1498; ~~_ whethe~_ 
~~~~~~k d~picts_~! de~£!ibes,_i~" _~_ 
patently offensive way, sexual con­
duct-specifically" defiIledby-the- ap­
plicable-stateta~;;-and -(cl -whether 
.th-~~i~rlc-;ta'k~--asa-wh-ole, --lacks 
~~!iQ~~ mH~rY :-~!-t!~lc, po1iti~~, or 
.s~!~min~~al~~: "We do not adopt 
as a constitutional standard the 
"utterly without redeeming social 
value" test of Memoirs v Massa­
chusetts, 383 US, at 419, 16 
L Ed 2d 1; 

[H3 US 251 
that concept has 

neVer commanded the adherence of 
more than three Justices at one 
time.T See supra., at 21, 37 L Ed 2d 
at 429. If a state law that regulates 
obscene material is thus limited, Cia 

written or construed, the First 
Amendment values applicable to the 
States through the Fourteenth 
Amendment are adequately pro­
tected by the ultimate power of ap­
pellate courts to conduct an inde­
pendent review ot constitutional 

[9] 7. "A quotation from Voltaire in 
the tiyleat of a book will not conatitu­
tionally redeem in otherwi.e obscene pub­
lication . . • ." Koil'" Wisconain, 
"'08 US 229, 231, 33 L Ed 2d 312, 92 S Ct 
2245 (1972). See Memoirs v Mallachu­
setta, 383 ns 413, 461, 16 L Ed 2d 1, 86 S 
Ct 975 (1966) (Wbite, J., diuentinr). We 
also reject, aa a constitutional standard, 
the ambiiUous concert of "social Import-

claims when necessary. See Kois v 
Wisconsin, supra, at 232, 33 L Ed 
2d 312; Memoirs v Massachusetts, 
supra, at 459-460, 16 L Ed 2d 1 
(Harlan, J., dissenting); Jacobe!lis 
v Ohio, 378 US, at 204, 12 L Ed 2d 
793 (Harlan, J., dissenting);' New 
York Times Co. v Sullivan, 376 US 
254. 284-285, 11 L Ed 2d 686, 84 
S Ct 710, 95 ALR2d 1412 (l964); 
Roth v United States, supra, at 
-197-498, 1 L Ed 2d 1498 (Harlan, 
J., concurring and dissenting). 

[10,11] We emphasize that it is 
not our function to propose regula­
tory schemes for the States. That 
must await their concrete legislative 
efforts. il is possible. however, to 
give a few plain exampleUlf....what 
.i _ state statute could define for reg __ -__ _ 
ulation under part (b) of the stand-
ard announced in this opinion, su-
pra: ---

(a) Patently offensive represen­
tations or descriptions of ultimate 
sexual actsL normal or perverted-:­
actual or simulated. 

(b) Patently offensive represen­
tations or descriptions of masturba­
tion, excretory functions, and lewd 
exhibition of the genitals. 

[12-151 Sex and nudi~Ll!!!Y not 
be ~lQi~ without limit by_ films_ 
ar pictures exhibit!N_Qr sold_!rr 
elaces of p~blic accommodati.on any 
more dian live se~ and nud!~Y_J:an 

[H3 US 261 
be exhibit~4_QL~21U!th..Q!!~ JiII1!~ 
in such public places.' At a mini-

ance." See id., at 462, 16 L Ed 2d 1 
(White, J., dillentinr)· 

[121 8. Althourh we ate not preaented 
here with the problem of rerulatinr lewd 
public conduct itaell, the Statel have 
(feater power to rerulate nonverbal, 
physical conduct than to .upprell depic­
tiona or dllcriptiona of the same behavior. 
In United Statea .., O'Brien, 391 US 367, 
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By way of introduction, my name is Michael Scolatti and I 
am a Licensed Clinical Psychologist; in private practice. I 
specialize'in the assessment and treatment of sexual off~nders and 
victims of sexual abuse. In addition, I am a consultant to the 
National Corrections Association, and I developed the Sex Offender 
T:reatme:1t Program currently used to treat sexual o!fenders at 
Montana State Prison. I have been working in this area for the 
past 11 years, and I have lectured in the United States and Canada. 
I have evaluated and/or treated approximately 500 adult and 
adolescent sexual offenders over the" past 6 years in Western 
Montana. 

I am writin~ to you in support of a City Ordinance to ban nude 
dancing. I f~el that there is no merit to nude dancing and it does 
not serve any "artistic" purpose. Aside from my personal feelings 
that nude dancing is degrading and harmful to the moral fabric of 
our cOIT~unity I would like to inform the committee of some research 
findings concerning pornography in general, statistics from my 
ou~patient sex offender treatment program, and some of my direct 
clinical observations regardi~g nude dancing and sexual offenders 
i~ our community. 

Resea:::-ch has been somewhat equivocal in the area of the 
relationship of sexual offenoing and the use of pornography. There 
have never been any" direct studies of nude dancing and sexual 
crimes, however, given the voyeuristic quality of nude dancing and 
its simila:::-ities to viewing pornographic materials I feel it is 
logical to assume the da~a :::-egarding pornographic material could 
be extrapolated to nude dancing. 

The most consistent finding is that violent pornography 
involving sadomasochist themes was significantly related to sexual 
~rimes, especially rape. A 1984 study by Baron and Strauss found 
a significa:1t correlation bet~een the consumption of pornography 
(in this case soit-core) and t~e ir.cider.ce of reported rape using 
the 50 U.S. states as cases. In this study it was found that the 
incidence of ra?e increased by 7 per 100,000 population, for an 
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A finding closer to my work with sex offenders indicates tha~ 
46% of rapists, 59% of homosexual pedophiles, and 50% of 
heterosexual pedophiles reported a desire to own some pornographJ 
while only 29% of the non-offending men in a control reported. 
similar desire (Goldstein et al., 1974). Of those men reporting 
a desire to' own pornography, 100% of the rap;ists, 80% of th-: 
homosexual pedophi lea, and 83% of the heterosexual pedophile .. 
actually owned some type of pornographic material. Only 50% of the 
non-offending men in the control group actually owned some type o~ 
pornographic material. Therefore, the men in the sex-offende:" 
g~oups were about three times more likely to own pornography tha_ 
non-Offending men. 

In my experience, approximately 75% of the se~ual offender~ 
I have worked with in my outpatient program have used some type of 
pornographic material on a regular basis. In additioD r 
approximately 15 to 20 percent have indicated they are Nqddicted'~ 
to pornography. For the most part, the sex offenders us~ 
pornography to stimulate their sexual appetite, unfortunately their~ 
out.let for their sexuali-:y could be a child. In my work witti 
sexual offenders po:::-nog:::-aphy is never the "cause" of sexualli 
offending, however it is of1:en the "trigger" that will set an 
offender's cycle of abuse into motion ... 

iI 
Whe~ever I do a sex offender evaluation I ask several 

q~es~~o~s rega:::-di~g all as?ec~s of ~~eir sexualit.y. This includes­
asking each Irian or woman -:heir fant.asies or participation in 30~ 
a~ypical sexual behaviors ranging from the use of pornography to 
zoophilia. One specifically addresses nude dancing. An estimated" 
95% of the sex offenders I have worked with have gone to some type] 
oi"st.rip show". In addition, approximately 5 to 10% of thoselll 
o:fencers have frequent.ed such est.ablish~e~1:s on a regular basis 
(once a week). -

II 
What does nude danci~g do for a sex offender? Besides the 

obvious answer of sexual arousal, nude dancing has a much more;* 
pernicious effect. Nude dancing objectifies, and depersonalizes~ 
women. This allows the offender (and most men in general), to see 
the da~cer as an object, a corr~odity, a "life support system for 
a pussy" as one offender told me. Interestingly, approximately 80% l 
of all nude dancers have been victims of childhood sexual abuse •• 

~ 

In conclusion, I would like to see the Council pass an:1 
ordinance to ban this form of "entertainment". It does not have .. 
a~y posi-:ive or redeeming social qualities, in my opinion it only 
serves to depreciate the qualit.y of life in our city. 

R4~JS~ 
Michael J. Scolatti, Ph.D. ~ 
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As a law enforcement officer with Hissoula County for the past 24 
years, I am writing this letter to you and the committee in order 
to advise you that I strongly support House Bill 82 and Senate Bill 
83 for the following reasons. 

I have worked numerous sex crime cases involving young children in 
the Missoula County area and I can advise you that in almost 100 
percent of the caSes worked. pornography in the form of el ther 
mat;razines I videos or lSmm film j s always associated. A~ the 
statutes now stand. children are allegedly to be protected from 
such trash due to constrai nts placed on the re ta i 1 e rs. Law 
enforcement will tell you that there is certainly no constraints 
placed on this material once it has left the retailer and it ia in 
the hands of the perverts. 

}-fontana does allow for misdemeanor punishmo:!nt tor providing 
children with this material. however. this seems ludicrous due to 
the fact that in all cases this officer has been associated with. 
a felony perversion has been already committed against the 
children. The misdemeanor offense i. overlooked or never charged 
in favor of the felony offense. 

These sexual perverts are utilizin~ this pornography materiRl to 
groom or seduce the young victim. In a case I worked, an elderly 
male individual invited young teenage boys into his home and would 
casually mention to them in a joking way. an.d to call their' 
attention to them. "do not look at those books on the floor" 
(pornographic magazines). Once the boys looked through the 
magazines. they were then introduced to pornographic video tapes 
and lGmm movies. After watching the videos and movies, the boys 
were talked into acts of fellatio and anal intercourse. This 
officer could go on with case after case: however. 1 feel this 
particular one makes the pOint. 
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His!oula County has had nude dancin~ for the last several years. 
This officer has noted an increase in the activities of 
prostitution around these bars that permit nude dancing. Huch of 
this prostitution is carried on by single female individuals with 
no organized iles: however. this department did artest a ring of 
organized Korean prostitutes no more than two blocks from a bar 
that permits nude dancing. 

A former dancer of "Pretty Girls" advised that it was her job to do 
a strip routine on stage While individuals in separate booths with 
glass fronts observed her. She advised that many male customers 
would masturbate while watching her and ejaculate on the glass 
parti tion that separates her from the customers. She further 
advised that it was the responsibility of the dancer to clean the 
semen off the glass partition. The dancer advised that she h~d to 
do dope in order to get through the performance. rnte 11 i gence 
information indicates that some of these strippers or dancers are 
providing customers with their telephone numbers and addresses in 
hopes of promoting themselves as prostitutes. 

As a law enforcement officer wi th 24 years experience, r cannot 
tell you that porno<;Jraphy is the direct cause of perversion I 
however, I can say emphatically that pornography insights and 
excites these perverts into acts committed on these children. It 
is used as a tool or a basis to begin the act. 

As a citizen. husband, father and a reasonable person, I find that 
pornography and nude dancing are of no literary. artjntic. 
political or scientific value. I urge the passing of House aill 82 
and Senate Bill 83. 

Lew. sp 

ly, 

, ./ 

, und~ri ff Larry C. Weathe rman 
Hissoula County Sheriff's Dept. 



HOUSE OF REPRESENTATIVES 

ROLL CALL VOTE 

Judiciary Committee 

EXHIBIT_..:..-....::t:.?e--­
DATE 'I! "'/9 r-
HB £3 

DATE __ '-<..I-+I...L../{:>+!...:+If-"'f>'-----_ BILL NO. f' 3 NUMBER _+/ __ _ 
MOTION: _______ D_O __ PA_S~S~H_B __ 8_3 __________________________________ _ 

INAME I AYE I NO I 
Rep. Bob Clark, Chainnan ~-

Rep. Shiell Anderson, Vice Chainnan, Majority ,V 
Rep. Diana Wyatt, Vice Chainnan, Minority L 
Rep. Chris Ahner / 
Rep. Ellen Bergman ~ 
Rep. Bill Boharski ~ 
Rep. Bill Carey V 
Rep. Aubyn Curtiss ~ 
Rep. Duane Grimes V 
Rep. Joan Hurdle / 
Rep. Deb Kottel ~ 

Rep. Linda McCulloch ~ 
Rep. Daniel McGee ~ 
Rep. Brad Molnar L 
Rep. Debbie Shea V 
Rep. Liz Smith ~ 
Rep. Loren Soft L 
Rep. Bill Tash V 
Rep. Cliff Trexler V 



HOUSE OF REPRESENTATIVES EXHIBIT 7 
DATE (! /.:2.( ? -5,-

Ji1W 

ROLL CALL VOTE HB 

Judiciary Committee 

DATE ~/;~~- BILL NO. j3 NUMBER . 
MOTION: 

DO PASS HB 83 AS AMENDED 

(NOTE: Vote #1 did not specify as to the amendment. ) 

INAME I AYE I NO I 
Rep. Bob Clark, Chainnan / 
Rep. Shiell Anderson, Vice Chainnan, Majority V 
Rep. Diana Wyatt, Vice Chainnan, Minority V 
Rep. Chris Ahner / 
Rep. Ellen Bergman L 
Rep. Bill Boharski V 
Rep. Bill Carey V 
Rep. Aubyn Curtiss V' 

Rep. Duane Grimes V' 
Rep. Joan Hurdle V 
Rep. Deb Kottel V 
Rep. Linda McCulloch ~ 
Rep. Daniel McGee ~. 

Rep. Brad Molnar V 
Rep. Debbie Shea V 
Rep. Liz Smith ~. 

Rep. Loren Soft ~-
Rep. Bill Tash V-
Rep. Cliff Trexler ~ 



HOUSE OF REPRESENTATIVES 

EXHIBIT 8 
DATE I (/,;1../ Cf j-

HB f.:0 

• 

• 

• 
ROLL CALL VOTE 

Judiciary Committee 

DATE --_/..t.....»'-"~e:;....:z.tl~.L'--_ BILL NO. (~£~bS+-- NUMBER ____ _ 

MOTION: __ T_O_T_A_B_L_E __ H_B_B_2 _________________________ _ 

I NAME I AYE I NO I 
Rep. Bob Clark, Chainnan L 
Rep. Shiell Anderson, Vice Chainnan, Majority ,/ 
Rep. Diana Wyatt, Vice Chainnan, Minority v/ 
Rep. Chris Ahner ~ 

Rep. Ellen Bergman /' 
Rep. Bill Boharski ~ 
Rep. Bill Carey J/ 
Rep. Aubyn Curtiss V' 
Rep. Duane Grimes ,L 
Rep. Joan Hurdle / 
Rep. Deb Kottel ~ 
Rep. Linda McCulloch V 
Rep. Daniel McGee ~ 
Rep. Brad Molnar / 
Rep. Debbie Shea / 
Rep. Liz Smith ~ 
Rep. Loren Soft V 
Rep. Bill Tash / 
Rep. Cliff Trexler ~ 



HOUSE OF REPRESENTATIVES 

ROLL CALL VOTE 

Judiciary Committee 

EXHIBIT-......:
q:----­

DATE_~II"-!/..::;;0;;;.,(o.t tl,-=,);;..-__ 

HB 

BILL NO. .dl? NUMBER ~/:::14,~.L:!:.J.~~~""'" . 
MOTION: _____ AM __ E_N_D __ B_Y_S_T_R_I_K_I_N_G __ S_EC_T_I_O_N __ 2 ______________________ ___ 

INAME I AYE I NO I 
Rep. Bob Clark, Chainnan ./ 
Rep. Shiell Anderson, Vice Chainnan, Majority V 
Rep. Diana Wyatt, Vice Chainnan, Minority V 
Rep. Chris Ahner ~ 
Rep. Ellen Bergman a./' 

Rep. Bill Boharski ,/ 

Rep. Bill Carey :pc- V' 
Rep. Aubyn Curtiss v/ 

Rep. Duane Grimes / 
Rep. Joan Hurdle ~ 
Rep. Deb Kottel V 
Rep. Linda McCulloch V 
Rep. Daniel McGee J/" 
Rep. Brad Molnar /' 
Rep. Debbie Shea ~ 
Rep. Liz Smith ~ 

Rep. Loren Soft V' 
Rep. Bill Tash I../' 
Rep. Cliff Trexler V 



STATE OF MONTANA - FISCAL NOTE 
EXHIBIT_.-.I'-O ______ -. .... 
DATE __ I:-J.It.::;.;J..a.l,"",q..;;.~ __ .• 

Fiscal Note for HBOl08, Introduced HBD--_..j/,-,O"""",,,,~ __ _ 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill for an act requ1ring a person convicted of a dangerous drug misdemeanor to attend a 
dangerous drug information course and also allowing a judge to require chemical dependency 
treatment in certain cases. 

ASSUMPTIONS: 
1. The person convicted of an offense under this bill will be responsible for the 

cost of the dangerous drug information course and the chemical dependency 
treatment described in the bill. 

2. The Department of Corrections and Human Services (DCHS) will not be responsible 
for the supervision of dangerous drug misdemeanor convictions. 

FISCAL IMPACT: 
No Fiscal Impact 

Expenditures: 

Revenues: 

Net Impact: 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
N/A 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
N/A 

TECHNICAL NOTES: 
N/A 

DAVE LEWIS, BUDGET DIRECTOR DATE JOHN COBB, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning Fiscal Note for HBOl08, as introduced 



John Cobb 
P.O. Box 388 
Augusta, Montana 59410 

Dear Judiciary Committee: 

EXHIBIT __ --L.t.I1 __ _ 
DATE __ '",-I.I ~;A..~/.;l;,9.w.J-__ 

HI.)..B _--.l/u,O"'RL..-__ _ 

On the mandatory education drug misdemeanor bill the number 
of offenses for misdemeanors for drug offenses for only juveniles 
was 279 individuals for fiscal year 1994. That means all those 
individuals would have to take the course if the bill passes.I do 
not have the information for adults and the person who I was 
informed who knows will not be back until next week. 




