
MINUTES 

MONTANA HOUSE OP REPRESENTATIVES 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By CHAIRMAN DICK KNOX, on March 26, 1993, at 
3:00 pm. 

ROLL CALL 

Members Present: 
Rep. Dick Knox, Chairman (R) 
Rep. Rolph Tunby, Vice Chairman (R) 
Rep. Jody Bird (D) 
Rep. Vivian Brooke (D) 
Rep. Russ Fagg (R) 
Rep. Gary Feland (R) 
Rep. Mike Foster (R) 
Rep. Bob Gilbert (R) 
Rep. Hal Harper (D) 
Rep. Scott Orr (R) 
Rep. Bob Raney (D) 
Rep. Dore Schwinden (D) 
Rep. Jay Stovall (R) 
Rep. Emily Swanson (D) 
Rep. Howard Toole (D) 
Rep. Doug Wagner (R) 

Members Excused: None 

Members Absent: None 

Staff Present: Todd Everts, Environmental Quality Council 
Michael Kakuk, Environmental Quality Council 
Roberta Opel, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 172 

Executive Action: SB 172, SB 72, SB 339, SB 338, SB 196 
SB 294, SB 311, SB 248, SB 280, SB 261 
SB 346 

HEARING ON SB 172 

opening Statement by Sponsor: 

SEN. GERRY DEVLIN, SD 13, Terry, stated SB 172 will delineate the 
number of gallons per minute pumped from a source before a permit 
is required. 
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Jacqueline Lenmark, Montana water Well Driller's Association, 
spoke in support of the bill, but stated legislation does not 
address rate of flow and volume problems. She submitted amend
ments and explained their intent. EXHIBIT 1 

Terry Lindsay, Montana water Driller's Association, presented a 
history of Montana's water, including residential and seasonal 
water use. 

Pat Byrns, Pat Byrns Drilling, testified in support of the 
legislation on behalf of drillers and their customers. 

Bill Bakke, Camp Well Drillinq and Pump Supply, Missoula, stated 
he supported the bill. 

Bob Chamberlain, Butte, expressed support for the bill. 

Curt Shelly, American Drilling and Supply, asked for the 
committee's support of the legislation. 

Mark DeBuff, Lewistown DeBuff Drilling Inc., testified in support 
of the bill. 

Rick Byrns, Pat Byrns Drilling, also expressed support for 
sa 172. 

curtis Carlson, Carlson Drilling, Corvallis, urged committee 
support of the bill. 

Holly Franz, Montana Power Company, expressed the company's 
support for the amended bill, noting that volume limitation was 
important to Montana Power. 

Opponents' Testimony: 

Dean Hall, Billings, expressed opposition to the gallon per 
minute limit, siting household and irrigation use from the same 
source. 

Gary Fritz, Department of Natural Resources and Conservation 
(DNRC), stated the Department supported the bill in the Senate as 
amended, but now opposed the bill with current House amendments. 
The department's opposition revolves around the 35 versus 100 
gallons per minute limitation. 

Keith Kerbel, DNRC, testified in opposition to the legislation. 

John Arrigo, Department of Health and Environmental Sciences, 
(DHES), stated the Department was opposed to any increase in 
exemptions to current law. 

Vivian Drake, Supervisor, Lewis and Clark county water Quality 
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Protection District, stated support for the bill as presented to 
the committee, but opposed the amendments. 

J. V. Bennett, Kontana Association of Planners, noted the 
association shared concerns of previous proponents. 

Questions From committee Members and Responses: 

The committee discussed the interests of water well drillers 
versus the DNRC regarding the 35 and 100 gallon per minute 
limitations. Input was solicited from individuals who had 
provided testimony to the committee. The possibility of a 
compromise on these limitations was also considered. 

closing by Sponsor: 

SEN. DEVLIN closed on SB 172, citing the need to streamline the 
permitting process. He said he was amenable to compromise. 

EXECUTIVE ACTION ON SB 72 

Motion: REP. BOB GILBERT MOVED SB 72 BE CONCURRED IN and moved 
the amendment to the bill. EXHIBIT 2 

Discussion: REP. GILBERT explained the intent of the amendments. 
Michael Kakuk noted a technical change for the proposed second 
amendment, the new section number 3. The amendment would read 
"The departmeat board may not issue a permit under 85-3-206 until 
~ the department has prepared a programmatic environmental 
•••• ". REPS. TVEIT AND GILBERT agreed with the proposed 
amendment changes. 

Vote: Motion to adopt the amendment carried on a voice vote. 

vote: REP. GILBERT MOVED SB 72 BE CONCURRED IN AS AMENDED. 
Motion carried unanimously. 

EXECUTIVE ACTION ON SB 339 

Motion: REP. RANEY MOVED SB 339 BE CONCURRED IN. 

Motion: REP. SCBWINDEN moved to amend SB 339 by including NEWTEC 
amendments. 

Discussion: REP. SCBWINDEN stated the amendment exempts NEWTEC 
from the bill's provisions. Michael Kakuk, legal counsel, 
advised the committee the amendment will impact two bills, SB 338 
and SB 339. 

Motion: REP. GILBERT moved to segregate the amendment for 
SB 338 and SB 339. 
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Motion: REP. GILBERT further moved to delete the language in 
brackets in amendment number one and delete all of amendment 
number two. 

Discussion: The committee discussed ramifications of amending 
two bills with one amendment. Technical language was then 
discussed further. 

vote: TO DELETE LANGUAGE IN BRACKETS IN AMENDMENT NUMBER ONE AND 
ALL OF NUMBER TWO. Motion carried on a voice vote. 

Motion/Vote: REP. TOOLE moved to delete Subsection C. Motion 
carried on a voice vote. 

vote: REP. RANEY MOVED SB 339 BE CONCURRED IN AS AMENDED. 

vote: REP. GILBERT moved to amend SB 339. EXHIBIT 3 

Discussion: Michael Kakuk explained amendments proposed by SEN. 
WEEDING. EXHIBIT 4 

Motion/vote: REP. GILBERT moved to change language in his 
amendment to the bill. Page 1, following line 11, insert 
"STATEMENT OF INTENT" It is the intent of the legislature that 
the department of health and environmental sciences ~ give aftY 
additional equal weight or value to a referendum held pursuant to 
this bill beyond to that given to the other identified factors 
considered during the permitting process. II The motion carried on 
a voice vote. 

Motion/vote: REP. GILBERT moved to adopt the amendment as 
amended. Motion carried on a voice vote. 

Motion/vote: REP. GILBERT moved to adopt the second amendment to 
SB 339. EXHIBIT 5 Motion carried. 

Motion: REP. HARPER moved amendments proposed by SEN. WEEDING. 

Discussion: The committee discussed and clarified amendments 
from SEN. WEEDING, and DHES. Northern Plains Resource Council 
(NPRC) presented amendments to the bill. EXHIBIT 6 

Motion: REP. HARPER withdrew the amendments and replaced them 
with an amendment to change language on page 9, line 1, 
SUbsection (1) "when issuing a permit pursuant to ••••• the 
department shall ••••• consider the results of the referendum and 
pursuant to section 2, in making the decision to grant or deny a 
permit, apply the results equally to other identified factors 
considered during the permit process." 

Discussion: There was extensive discussion on the proposed 
amendment. REP. GILBERT clarified the legislative intent of his 
amendment lito give equal weight and consideration." This is one
sixth of the total, he noted. 
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vote: TO ADOPT REP. HARPER'S AMENDMENT TO SB 339. Motion 
carried unanimously. 

vote: REP. BROOKE MOVED SB 339 BE CONCURRED IN AS AMENDED. 
Motion carried on a 9 to 7 vote with REPS. FAGG, FELAND, GILBERT, 
ORR, STOVALL, WAGNER and KNOX opposing the motion. 

EXECUTIVE ACTION ON SD 338 

Motion/Vote: REP. HARPER MOVED SB 338 BE CONCURRED IN AS AMENDED 
to include the NEWTEC amendment, page 3, after line 16, new 
number 8, which will define testing. Motion on NEWTEC amendment 
carried unanimously. . 

Discussion: REP. FOSTER said SB 338 is a highly volatile bill. 
Constituents from HD 32, Townsend, his district, have made it 
clear this bill should be supported on public health grounds, he 
told the committee. 

REP. STOVALL, fourth generation Montana rancher, said he is 
concerned about Montana air quality. However, emissions from 
cement kilns are no more toxic than auto exhaust. REP. STOVALL 
said he will not support SB 338. 

REP. HARPER said the committee has been besieged with facts 
regarding hazardous waste burning., some of which are not 
refutable. Ten percent of cement kiln emission is known; 90% is 
unknown. Montana is being rushed into burning hazardous and 
toxic waste without knowing associated risks. SB 338 raises a 
new look at health risks and asks that hazardous burning be re
examined. 

REP. WAGNER stated the media has run wild with this issue. The 
EPA and air quality do examine toxic burning issues. The process 
should continue to move ahead, he said. 

REP. RANEY told the committee that people exposed to cement kiln 
dust are sick, children are sick. Property values will SUffer, 
as well. The legislature passed a bill to allow shooting a dog 
that is destroying cattle, but deliberates about passing a 
hazardous waste siting bill. Montana citizenry are opposed to 
nuclear waste. He urged the committee to pass SB 338. 

REP. SWANSON said SB 338 is the most important decision the 
Natural Resources Committee and the legislature will make this 
session. Bozeman area residents are worried, she said. Montana 
is on the threshold of a major new industry in this country: 
hazardous waste disposal. This legislature needs to consider 
hazardous waste sites and the application process. REP. SWANSON 
cited the Valdez incident where technology was available but 
human error resulted in disaster. The headwaters of the Missouri 
should not be the site of a potential error, she concluded. 
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REP. WAGNER commented on SEN. YELLOWTAIL'S statement that SB 338 
is not a jobs issue by saying that if hazardous waste is produced 
in Montana, it should be disposed of in Montana. If these wastes 
are placed into a landfill, cyanide could seep into the aquifer. 
SB 338 is a jobs issue, he reiterated. 

REP. BROOKE stated that Montana needs to be aware of protecting 
land of neighboring states, such as Washington, where hazardous 
waste siting is current law. SB 338 will allow preventative 
work. Dr. Kelly did not provide scientific evidence at the 
hearing on this bill and her testimony included a number of 
discrepancies, she added. 

REP. TOOLE said the ill-affects of hazardous waste burning are as 
yet unknown, although BTU content can now be determined. There 
is a need for a healthy fear of this unknown. 

REP. GILBERT read a letter from the Texas Air Quality Control 
Board to reinforce Dr. Kelly's testimony. EXHIBIT 7 SB 338 will 
restrict the future, he said. It is difficult to find intermit
tent streams or reservoirs in Montana as safe siting areas. 

REP. WAGNER said if hazardous waste isn't safe to burn, it isn't 
safe anywhere. 

REP. HARPER presented a letter from the Texas Air Control Board, 
JoAnn Wiersema, written to Dr. Allen S. LeFohn, addressing Ms. 
Kelly's testimony. EXHIBIT 8 He stated that without knowledge 
of the full effects of hazardous waste burning, lives are in 
jeopardy. Research and development should proceed to find ways 
to burn this waste for proper siting. SB 338 is the single most 
important vote legislators will make. REP. HARPER asked the 
committee to support the bill. 

vote: SB 338 BE CONCURRED IN AS AMENDED. The motion failed on a 
tie roll call vote with REPS.. BIRD, FAGG, FELAND, GILBERT, ORR, 
STOVALL, WAGNER and KNOX opposing the motion. 

Motion: REP. RANEY MOVED SB 338 BE SENT TO THE FLOOR WITH NO 
RECOHHENDATION. 

Motion/Vote: REP. HARPER MOVED THE COHHITTEE RECONSIDER ITS 
ACTION ON SB 338 stating that Montana citizens need to have a 
second reading. Motion failed on a tie roll call vote with REPS. 
BIRD, FAGG, FELAND, GILBERT, ORR, STOVALL, WAGNER and KNOX 
opposing the motion. 

EXECUTIVE ACTION ON SB 172 

Discussion: SEN. DEVLIN reported a compromise has been reached 
on SB 172. The 35 gallon limit has been removed and the 10 acre 
feet limitation remains. There will not be a definition of 
groundwater included in the bill. Dean Hall, Billings, expressed 
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opposition to the compromise. 

Motion/vote: REP. DOUG WAGNER moved to adopt the compromise 
amendments to sa 172. The motion carried. 

Motion/vote: REP. GARY FELAND MOVED SB 172 BE CONCURRED IN AS 
AMENDED. The motion carried on an 11 to 5 vote. 

EXECUTIVE ACTION ON SB 196 

Motion/Vote: REP. JAY STOVALL MOVED SB 196 BE CONCURRED IN. The 
motion failed on a 9 to 7 vote. 

EXECUTIVE ACTION ON SB 294 

Motion/vote: REP. FAGG MOVED SB 294 BE CONCURRED IN. The motion 
carried. 

EXECUTIVE ACTION ON SB 311 

Discussion: SEN. GREG JERGESON submitted amendments for 
committee consideration. EXHIBITS 9 and 10 He suggested 
striking "each interest owner" on page 2, line 1, and insert 
"lessor". 

Motion/vote: REP. HARPER moved to adopt the amendments to sa 
311. The motion carried. 

Motion/vote: REP. SCHWINDEN KOVED SB 311 BE CONCURRED IN AS 
AMENDED. The motion carried unanimously. 

EXECUTIVE ACTION ON SB 248 

Motion: REP. FAGG MOVED SB 248 BE CONCURRED IN. The motion 
carried unanimously. 

EXECUTIVE ACTION ON SB 280 

Motion/vote: REP. FAGG moved to adopt the ARCO amendments to sa 
280. Motion carried. 

Discussion: A letter from Water Policy Committee Chairman, Hal 
Harper, addressed the benefits of sa 280. EXHIBIT 11a 

Motion/Vote: REP. FAGG moved to adopt the amendments requested 
by SEN. LORENTS GROSFIELD. EXHIBIT 11 Motion carried. 

Motion/Vote: MOTION WAS HADE THAT SB 280 BE CONCURRED IN AS 
AMENDED. Motion carried unanimously. 
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EXECUTIVE ACTION ON SB 261 

Motion/vote: REP. GILBERT MOVED SB 261 BE TABLED. The motion 
carried on a 9 to 7 roll call vote. 

EXHIBIT 12 was submitted for the record. 

EXECUTIVE ACTION ON SB 346 

Motion: REP. BROOKE MOVED SB 346 BE CONCURRED IN. 

Discussion: The committee discussed the history of the legisla
tion and the need for wise and judicious use of water. 

REP. BIRD reminded the committee that Ted Doney testified that 
only FWP should be allowed to pu~chase instream flows. 

REP~ BROOKE told the committee SB 346 is a good bill. A fair 
approach to beneficial use regarding instream flow is incorpor
ated into the bill, she added. 

REP. SWANSON said SB 346 is a simpler bill than previous instream 
flow legislation (SB 212). She expressed optimism that instream 
flow legislation continues to change. She encouraged the 
committee to examine what the bill accomplishes and give its 
support. 

REP. STOVALL stated the purpose of the bill is to have instream 
flows for fish, but noted that current water leasing law takes 
care of this purpose. He expressed concern over selling water 
rights and changing points of diversion. He said water wars are 
likely if SB 346 is passed. 

REP. FAGG said SB 346 allows for a willing buyer and a willing 
seller to do what they choose. water rights can be severed from 
the land now. SB 346 carries this one step further by allowing 
severance for instream purposes. The bill does not take away 
water rights or property rights. The purpose of the bill is 
laudable and reasonable, he concluded. 

REP. FOSTER said water leasing is a short-term situation and is, 
therefore, more desirable. Once a water right is sold, it is 
gone forever. Land will be devalued by selling water rights, 
even if they are sold to a willing buyer by a willing seller. He 
urged the committee to kill the bill. 

REP. ORR said environmental groups, such as Trout Unlimited and 
Audubon, are interested in buying water rights for instream flow 
to benefit fish and wildlife. He stated these are the groups 
that have decimated the timber industry and now target 
agriculture. 
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REP. GILBERT said Montanan's fear loss of their water rights. He 
declined to present a proposed amendment. SB 346 will cause more 
problems than it will cure and the best the committee can do, 
therefore, is lay the bill to rest and avoid starting water wars. 
REP. GILBERT said educating agricultural groups will perhaps 
bolster passage of instream legislation at a future date. 

REP. HARPER said four years ago many citizens were opposed to 
water leasing with the same fervor with which they now oppose 
instream flows. Water leasing will not solve the problem of 
instream flows, he emphasized. This war will move to the ballot 
box. 

Further discussion of SB 346 included the intent of the bill, the 
buying and selling of water rights, the need for this legisla
tion, the impact of selling water on the tax base of land and 
segregating water and land. 

EXHIBIT 13 was submitted for the record. 

MOTION/Vote: REP. STOVALL MOVED SB 346 BE TABLED. Motion 
carried on an 11 to 5 roll call vote. 

ADJOURNMENT 

Adjournment: The meeting adjourned at 7:30 pm. 

DICk KNOX, Chairman 

DK/ro 
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HOUSE STANDING COMMITTEE REPORT 

March 29; 1993 

Page 1 of 2 

Mr. Speaker: We, the committee on Natural Resources report 

that Senate Bill 339 (third reading copy --blue) be concurred 

in as amended • 

\, \ i 

Signed: ___ ~~~~'~~ ____ ~~~~ ____ ~~~ 
Dick Knox, Chair 

And, that such amendments read: Carried by: Rep. Harper 

1. Page 1. 
Following: line 11 
Insert: "STATEMENT OF INTENT "' 

It is the intent of the legislature that the department 
of health and environmental sciences give equal weight 
or value to a referendum held pursuant to this bill to 
that given to the other identified factors considered 
during the permitting process. It is also the intent 
of the legislature that there may not be more than one 
referendum per application." 

2. Page 2. 
Following: line 23 
Insert: "(5) "Testing" includes but is not limited to the 

following activities if performed by a research and 
development facility whose primary purpose is to test and 
evaluate waste treatment remediation technologies and that 
receives federal or state research funds to support its 
operations: 
Ca) research and development testing; or 
(b) evaluation and demonstration of waste treatment 
remediation technologies." 

3. Page 4, lines 18 through 21. 
Strike: subsection (5) in its entirety 

4. Page 8, lines 21 through 25. 
Strike: "IFR on line 21 through "ELECTION." on line 25 

5. Page 9, line 2. 
Following: "GRANT" 
Strike: R..!..." 

Committee Vote: , ; " 

Yes , No 701123SC.Hss 



Insert: "or" 
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6. Page 9, line 3.' 
Strike: ", OR MODIFY" 
Following: • PERMIT " 
Insert: "and apply the results equally to the other identified 

factors in the permitting process" 

7. Page 19, lines 6 through 10. 
Strike: "If" on line 6 through "election." on line 10 
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HOUSE STANDING COMMITTEE REPORT 
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Mr. Speaker: We, the committee on Natural Resources report 

that Senate Bill 196 (third reading copy -- blue) be not 

concurred in. 

\ \ " 

signed: ___ \~Jv.,_'~( ____ ~~~'~'_··_· __ ~~~ 
Dick Knox, Chair 

,. ) 
1 I, 

'''., ,1 : \ ') 
I .. \ \ 

co~~ttee ~VQSr: 
Yes I , No f • 

r- I 
701138SC.Rss 
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HOUSE STANDING COMMITTEE REPORT 

March 29, 1993 

Page ,1 of 1 

Mr. Speaker: We, the committee on Natural Resources report 

that Senate Bill 172 (third reading copy -- blue) be concurred 
in as amended • 

\ \ r 
Signed: ____ ~r~'~_/_'~~ __ ~'~.~~~~~~~ 

Dick Knox, Chair 

/ 

And, that such amendments read: Carried by: Rep. Foster 

1. Page 1, lines 12 and 13. 
Strike : "PARTICULARLY, If on line 12 through "MINUTE," on line 13 

/' 

2. Page 5, line 22. 
Strike: "35 gallons per minute" 

3. Page 6, line 1. 
Strike: "OR LESS, NOT TO EXCEED" ; ... ; . ..--

4. Page 7, line 21. 
Strike: "of" 

5. Page 7, line 22. 
Strike: "35 gallons per minute" 

6. Page 7, line 23. 
Strike: "OR LESS l " 

,I 

Coromi ttee Vote..: 
'_'e s I,:, '''.'0 f ~, ~" ~. 701112SC.Hss 
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Mr. Speaker: We, the committee on Natural Resources report 

that Senate Bill 311 (third reading copy -- blue) be concurred 
in as amended • 

\\ .(. 
Signed:----~~~\~--/~i--~D~i~C~k~,Kn~O-X~,~c~'~h-a~i-r 

And, that such amendments read: Carried by: Rep. Bergsagel 

1. Title, lines 7 and 8. 
Following: the first "THAT" 
Strike: "TERMS· on line 7 through "INVALID" on line 8 
Insert: "THE DIVISION ORDER MAY NOT ALTER OR ru~END THE TERMS OF 

THE UNDERLYING OIL OR GAS LEASE" 

2. Page 1, line 12. 
Following: "section," 
Insert: Qthe term" 

3. Page 1, line 13. 
Strike: "means" 
Insert: "is limited to mean" 
Following: "instrument" 
Strike: "used for directing" 
Insert: "executed by the lessor of an oil or gas lease to 

authorize the sale of and direct" 

4. Page 1, lines 16 through 19. 
Strike: "is" on line 16 through "proceeds" on line 19 
Insert: "may not alter or amend the terms of the underlying oil 

or gas lease" 

5. Page 1, line 23. 
Following: "and" 
Strike: "must" 

6. Page 1, line 24. 
Following: "(a)" 
Insert: -must" 

Cormnittee Vote: 
Yes L, No 

10 
701135SC.Hss , ! 
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7. Page 1, line 25 
Following: ·(b)" 
Insert.: "must" 

8. Page 2, line 2. 
Following: "(c)" 
Insert.: "must" 

9. Page 2, line 3. 
Following: "ownership" 
Insert.: "; and 

March 29, 1993 
Page 2 of 2 

(d) may contain any other terms that. are necessary to 
facilitate the transaction" 

10. Page 2, line 4. 
Strike: subsection (4) in its entirety 

701135SC.Hss 
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Mr. Speaker: We, the committee on Natural Resources report 

that Senate Bill 248 (third reading copy -- blue) be concurred 

in • 

Commj.ttee Vote: 
Yes / / , No 

i-V-

Signed: ___ \_i'+-__ , ',' ____ ~~~'~~ __ ~~~ ~, \/', '. \ '_J J< 

Dick 'Knox , Chair 

Carried by: Rep. Swanson 
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Mr. Speaker: We, the committee on Natural Resources report 
that Senate Bill 294 (third reading copy -- blue) be concurred 
i.n • 

Signed: __ ~\~t~ ___ . f~~ ____ ~~].~ __ .~~~~~~~ 
\~ Dick Knox, Chair 

Carried by: Rep_ Feland 

I 

• ~.t.:.; 

\ I 

Committtee Vote: 
I 

.') j • i'7 

Yes~, No 
\ 
I 

701132SC.Hss 
f . • 
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Mr. Speaker: We, the committee on Natural Resources report 

that Senate Bill 280 (third reading copy -- blue) be concurred 

in as amended • 

Signed: ~/{ 
--~'~~"------~'D~i~c~k~K~n-o-x--,-:C~h-a~i-r 

And, that such amendments read: Carried by: Rep. Gilbert 

1. Page 2, line 1. 
Following: "effects" 
Insert: "on the uses of water as classified" 

2. Page 3, line 6. 
Following: "of" 
Strike: "an"
Insert: "a-prior" 

3. Page 3, lines 16 through 20. 
Strike: the second "is" on line 16 through "metH on line 20 
Insert: "must contain-substantial credible information 

establishing to the satisfaction of the department that the 
criteria in subsection (1) (g), (1) (h), or (1) (i), as 
applicable, may not be met. For the criteria set forth in 
subsection (1) (h), only the department of health and 
environmental sciences or a local water quality district 
established under Title 7, chapter 13, part 45, may file a 
valid objection" 

4. Page 10, lines 21 through 23. 
Strike: subsection (g) in its entirety 
Renumber: subsequent subsection 

5. Page 11, line 3. 
Strike: "through (2) (h)" 
Insert: "and (2) (g) n 

6. Page 11, lines 4 through 8. 
Strike: the second "is" on line 4 through "(2\ (h)" on line 8 
Insert: "must contain-substantial credible information 

establishing to the satisfaction of the department that the 
criteria in subsection (2) (f) or (2) (g)" 

Commi,ttee Vote: 
., 1/ N _es u..z...., 0 __ • 

i 

" 'n 701119SC.Hss, , ! 
~\! / 

<:,'}', \/ 
;... \ j 



7. Page 17, lines 20 through 22. 
Strike: subsection (g) in its entirety 
Renumber: subsequent subsection 

8. Page 18, line 2. 
Strike: "through (2) (h)" 
Insert: "and (2) (g)" 

9. Page 18, lines 3 through 6. 

March 29, 1993 
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Strike: the second Ris" on line 3 through "(2) (h)" on line 6 
Insert: "must contain-substantial credible information 

establishing to the satisfaction of the department that the 
criteria in subsection (2) (f) or (2) (g)" 

10. Page 24, line 18. 
Strike: "or" 

11. Page 24, line 21. 
Strike: "." 
Insert: "7 or (g) that water quality within the ground water 

area is not suited for a specific beneficial use defined by 
85-2-102 (2) (a) ." 

701119SC.Hss 
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Mr. Speaker: We, the committee on NatUral Resources report 

that Senate Bill 72 (third reading copy -- blue) be concurred 

in as amended • 

Signed: ____ \ir~:~/\~\~~~~~~,.~~~,.--.~"~~-
Dick Knox, Chair 

And, that such amendments read: 

1. Title, lines 11 through 14. 
Following: "," on line 11 

Carried by: Rep. Gilbert 

Strike: "PROVIDING" on line 11 through "MONTANA" on line 14 
Insert: "REQUIRING A PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT 

FOR THE WEATHER MODIFICATION PROGRAM" 

2. Page 5, lines 19 through 25. 
Strike: section 3 in its entirety 
Insert: "NIDi SECTION. Section 3. Programmatic environmental 
impact statement. The board may not issue a permit under 85-3-
206 until the department has prepared a programmatic 
environmental impact statement on activities under Title 85, 
chapter 3, as provided for under 75-1-201 and rules adopted 

.~ pursuant to 75-1-201. The programmatic environmental impact 
statement must be completed by November 1, 1994." 

Committee Vote: 
Yes 'c" No . 
~ -- 701127SC.Hss 
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Amendments to Senate Bill No. 72 
Third Reading Copy 

Requested by Rep. Gilbert 

e'{.,V\1 b\T ~ d-
da.tv 3 -.JIo-Q3 
. s.B Id-

For the Committee on Natural Resources 

Prepared by Michael S. Kakuk 
March 26, 1993 

1. Title, lines 11 through 14. 
Following: "i" on line 11 
strike: "PROVIDING" on line 11 through "MONTANA" on line 14 
Insert: "REQUIRING A PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT 

FOR THE WEATHER MODIFICATION PROGRAM" 

2. Page 5, lines 19 through 25. 
strike: section 3 in its entirety 
Insert: "NEW SECTION. section 3. proqrammatic environmental 
impact statement. The department may not issue a permit under 
85-3-206 until it has prepared a programmatic environmental 
impact statement on activities under Title 85, chapter 3, as 
provided for under 75-1-201 and rules adopted pursuant to 75-1-
201. The programmatic environmental impact statement must be 
completed by November 1., 1994." 

1 sb007201. amk 



Amendments to House Bill No. 339 
Third Reading Copy 

Requested by Rep. Gilbert 
For the Committee on Natural Resources 

1. Page 1. 
Following: line 11 

Prepared by Todd Everts 
March 26, 1993 

Insert: "STATEMENT OF INTENT 
It is the intent of the legislature that there may not be 

more than one referendum per application. II 

2. Page 4, lines 18 through 21. 
Strike: subsection (5) in its entirety 

3. Page 8, lines 21 through 25. 
Strike: "IF" on line 21 through "ELECTION.II on line 25 

4. Page 19, lines 6 through 10. 
Strike: "If" on line 6 through "election." on line 10 

1 sb033902.ate 



Amendments to Senate Bill No. 339 
Third Reading Copy 

Requested by Sen. Weeding 
For the Committee on Natural Resources 

1. Page 8, line 4. 
Following: "SHALL" 

Prepared by Michael S. Kakuk 
March 24, 1993 

EXHIBIT_-+-____ _ 

DAT"?r-~(....tL.~ ...... _ 

,HS:=--'"~""i-ol-f---_ 

Insert: "comply with the requirements of subsections (3) and (4) 
and shall" 

2. Page 8, line 8. 
Following: "ANB" 
Insert: "and" 

3. Page 9, lines 1 through 3. 
Strike: subsection (C) in its entirety 
Insert: "(3) The department may not issue a permit for a 

commercial dangerous waste incineration facility unless it 
finds and determines: 
(a) the nature of the probable environmental impact; 
(b) that the facility minimizes adverse environmental 

impact, considering the state of available technology and the 
nature and economics of the various alternatives; 

(c) that the location of the facility as proposed conforms 
to applicable state and local laws and regulations. However, the 
department may re·fuse to apply any local law or regulation if it 
finds that, as applied to the proposed facility, the law or 
regulation is unreasonably restrictive in view of the existing 
technology, of factors of cost or economics, or of the needs of 
consumers, whether located inside or outside the directly 
affected government subdivisions; 

(d) that the facility will serve the public interest; 
and 

(e) that the applicant has fully mitigated the loss of 
wildlife habitat through either onsite or offsite habitat 
improvements. 

(4) In determining that the facility will serve the public 
interest, the board shall consider: 

(a) the factors listed in subsections (2) (a) and (2) (b)i 
(b) the benefits to the applicant and the state resulting 

from the proposed facility; 
(c) the effects of the economic activity resulting from the 

proposed facility; 
(d) the effects of the proposed facility on the public 

health, welfare, and safety; 
(e) the results of the referendum conducted pursuant to 

[section 2]; and 
(f) any other factors that it considers relevant." 

1 sb033902.arnk 



5 EXHIBIT_ .. __ 

Amendments to Senate Bill No~ 339 
Third Reading Copy 

Requested by Rep. Gilbert 
For the Committee on Natural Resources 

1. Page 1. 
Following: -line 11 

Prepared by Michael S. Kakuk 
March 26, 1993 

Insert: "STATEMENT OF INTENT 

::~~3~ 

It is the intent of the legislature that the department 
of health and environmental sciences not give any 
additional weight or value to a referendum held 
pursuant to this bill beyond that given to the other 
identified factors considered during the permitting 
process." 

1 sb033903.amk 



Northern Plains Resource Council 
'EXHIBIT~b ?1I 
DAT~ .. _. 

PublIc Interest Ctlteria for Inclnerator Penn1~~ 3. j .: 

Under current law - VYhen permitting l d="lgerous waste incinerator - the DttJtartment 
may not consider whethf..r the facility win serve the public interest. 

In contrast# Montana's Megalandflll Siting Act requires consideration of the public interest 
8t'lCl provides clear guidelines and criteria for making that Judgement. Section 75-10-929 (3) states 
that# "in determining that the facility Vvill serve the public interest# the board shall consider-: 

I) environmental imp-~ts: 
2) benefit: to the applicant and the state resulting tom the proposed facility; 
3) the effects ofthe economic activity resulting tom the proposed facility; 
4) the effec.1s of the proposed facility on the public health, welfAre, and safety; 
5) ~/other &Cton that it comlders relevant. 

A~ current~1 drafted, SB 339 \AtOuld add to this list - requiring the department to consider the 
results of a.loca.l referendum" 6, line 14). 

Amendment: 

The proposed amendment would include the public interest criteria from the 
Megalandfill Siting Act in the permittl,.", procell for commercial dangerous waste 
incinerators. 

The Megalandfill Siting Act was one of the most Significant accomplishments of the 1991 
Lp.gis'~.t'.Jre. It was the reslJh of hard vyork by the Legislature as well as a two year EQC study. 
NPRC believes that d~gerous waste incineration propo*als are as significant and difficult m ~:ue 
for the 1993 Legislature as Megalandfills \¥ere In 1991. Most importantly, \¥e b~lieve that the 
public concems generated by both Issues are very similar. We believe It would therefore be 
;,ppropriate to include in the commercial dangerous waste Incineration permitting process, the 
public Interest criteria developed in 1991 for the Megalandflll Siting Act. 

In addition, this amendment is important beC3Lne in the House Natural Resources 
Committee hearing on SB 339, the De/XN1rt1ent 1dent(led new legal concerns with the bill as it is 
Vvritten. Simply'stated, it may be difficult for the Department to legally defend any decision based 
in part on the outcome of a local referendum unlets the law clear Iy allows the Department to 
weigh the public interest In its permitting decision, and to consider the local referendum VYhen 
determining the public interest. 



TEXAS AIR CONTROL BOARD 
AU~f ~==~==:=~====================~a TEXAs 

====~;l MB MaR AND U M 11===--===== 
p 'f 

TO: Distribution 

FROM; 

DATE: Iuly 13, 1992 

SUB1Ecr: Effects Eva1m!tion of Air., Soil and Mate::r:i31s Samples From MldIo1hi~ TXt 
lanuaryW91 through Aprl1.1992 

A monitoring StUdy of the impact of air emissfons :from three cement plants and ~ steel 
phtnt, ~ abeut on~ mile from the neateSt residence in the vicinity of 
M'idl~ 'IX, was cotlducted. by the Tens M Control 20aId ('rACE). Staff membv~ 
co~ and analyzed ambient. aIr and serJ. samples as well as ca:duc:ted analys:s of 
ovations materials submittl:d by citizens. SevercJ. rfu7etent type$ of sa.1'f1PIing were done: 
short-term, vaciable--site ambie::tt air monitarlng, long~ fixed .. site ambient air lllOnitm'
ingJ citi%en-op=ued mon.itming and soil sampling. ~ samples 0 hWe he;..t~ewed :by 
s=i! of the Effects Evaluation Division to evaluate whd'ier c:tOOStl%e to "the amouncs 01 
org-anics, metals or suh~ compaonds m~i1 in tlie !it Qr sOn 1U@1t cause ed~ ~ 
~ C3l'ec:s in the general publlc: fie atta£:hed Appen4ix is a summary of the concln
$ions of the EffectS EVituation mfI. The results of QUI'" review are <fisc'JSSed below. 

SOlL 

Three different motliroring tepOrts eontrlning the teSn1ts of soil sampling were ~wed. 
Since th~ W-oS 0 a conc::m tha~ dust from. the eIe.cttOStatfc precipitator (abatement equiJr 
malt to reduce pa.:.-t!culate pollution) might be CO:ltuiliuating soil off-site, gwb samples of 
tfe dust from t:rro of the cement p1&~ts were taken as well ~ soil samples f!'om nea:rby, 
orr-site Icx:ations. The hea~lY !t"£td OlIlt=lt of the dust and the scil samples W2S analyzed. 
and compared to t!::.e Environmental Media EvaInGdon Guidclliles (EMEG) fur metals in. 
soil. T!lese quideI.ines are. devel~ by the >;!e:;!I;; TOt Toxic Substmc:::s and Disease 
..!~ Q;.1'SDR) __ ~o~t a COnc:;\t;atiOll o(~ me=u !n soil mat a Child co@d 
consume on a Chilly basis without ~e to b.islhe:- ~th. L21eve1S we:e ccmpared. to 
the e~rer:s for Dis:l-~ Cont:-ol (CDC) goicefule far SOllle:ld. The !!leas'..ued cottc:::1tta
!:ions were :lIsa compa..--ed to t.~e published r".:!lge of me::ils lc~yels typiol of U.S. seils. 
All levels of rn~Is in. ~ saarpIes were bdow t.~~ <1ppropriace E.~G a.1d were 2Ii~ 
.t. .• __ ~ ,s ""~I"'''t'''''''''fI~d !~cls [or U .s. SO'~ -. -.-..:.---



In order to dder.mine whether surrOtmding soils were accomulating excessive metal 
conc::nt:Ia1io!3., soil samples were ~ at d.i!lallces ~oing from 0.25 to 5 miles from 
eaclt of the three ~t plants and ansl~ for heavy llJeb!ts., Samples were t:ik:en in alf 
four dire.ctiollS from ~ pi2nt 'I'hese ~tratiQllS we:::e compared. to the soil EMEG 
for each meta! (lead COtlQ:ntratieos were compa::ed to the CDC guideline). None of the 
mea:sure4 levels c:ceeded a guideline.. 

-.vIn summary, now; of the measured leveIs exc.eeded the guideline concentrations Ot were 
1'1' OtItSkle the ~ of ~~d amounts cf metUs in U.S. sails... We would' not expe::t 

adverse heiWl e~ts from ~ to tb.ese e:oa~uations of metals. . . . 
, , 

. ..,;;.. 

VOLA'1lLE ORGA..1XrC COMPOUNDS 

At various times from Immary 1991 tmo1Jgh the spring of 1992., ambient air samples were 
taken at difre.r:ent 10C2tiQI1$ do~ind of the three tement plmts and the S"~ plant. 
Analysis was coadueted mainly for organic compounds such U clllorlnated hydrocaIbcns 
(for ~Ie, 'Vinyl dLIorlde) and aromatics (like benzene, toluene 'or xylene), but aIIJ 
Olganie tft.at was ~ above 0.5 ppbv was reported. This samplillg effort included 3(}" 
mfutIt:: ()1' i-hour V~ samples. tani~ s;unples co1le:ted ,by cltize:ts whe:l they smelled 
ooors or cxperlcnced health etYects and over 100 3-ht>ur Samples taken sequentially dudng 
a ano w= period.. In additioa1 polycyclic aztlmatic hy~ (PAR) were sa.:np1ed ' 
for durlng the week-long mobile 12b ttip. 

These results we:e compared to the Effects Scteenlng Level (ESL) for each detected 
compomuL The ESL is a guideline used. to evaluate air conc:=c:atioos for their potcltial % 10 cause ~ health effeas. An ESL ls 1 % or less of a. c:oncentr-dfDn which h2s been 
derermined to ae safe far healthy adttIts. An of the ~ COIU.fXlt!Ilds were below the 

~ ESL. .Adverse heclth effects from exposure to these ~Otl! of organics would not 
~ be~ , 

Ambient air sampling for pa.-rti0Jla!e matte: of 10 microns or ~ was conduc"&e.i. simulta
neously' at thre:: dir"fere.'lt sites (mclucmg a reside!lc:) from January 1991 through 
~r~J 1592. 1"'::0 additiooa! sires. were sampled duri",g !Zl~ry 4!ld Febr.my 1992. 
S2.inp1es at ~ site we:.:e collecled fc:- 3. 24-c.our period eve.ry sixth day. Analysis v.--as 
ccnG.l!!7..ed for heavy met4i-: Tae res'.Jlts were comp.a:.-e:i to the ESL, e:tcept for lead wd 
bC::-lllium which were comp:?-red to iliel:' ~re fede.."2l acei state stmd.mis. AIl 

_ Y m~cd coocentr'alions were belov.- the ~ri;:.e ESL or"st2!!&rd. No ady~...e he:l1th 
~ ~"ects woule be a~ed from ~-pcsrr.r:e to tlIc:s::: con~tradollS of rr.ebl". 



SUL'FU.R COMPOUNDS 

A special monitming trip was conducted in FebtuaIj' 1991 to me2SUIe ambient con~tta .. 
nons of lIydrog=1 sulfide Q:I~ md stdfur di~e (S~. Samples for these compounds 
were also taken during the week-long nip in Novemb::r 1991. On both O¢CaSiortS, 
concenttations of RzS high enough to be odorous were detected. No SO: levels above the 
federal or state standatd were detected. However, -a TAO s:aff member xeported 
smelling sulfur odor and en~encing itrltation and chest tighmess just prior to se.ttlng up 
the sampling equipment. 

One c:iti:zen~btaine.s1 cmister sample c;ol1eaed in Februaty 1992 had measurable ~neen
trmOIlS of carbon disu1:fide, methylll1ezcaptan and dimethyl sulfide. Although the amount 

¥ of carbon disnI:fide slightly exceeded tbe ESL, none' of the measured COl1eent.t:mons would 
;7J' be e.~ to c:ause ad~ htalth effects. 

In summa.ry, bydrOgOl sulfide was detected at poteatiaIIy odorous levels. Otller sulfur 
OJInpounds were below or did not significantly exceed the app1"Optiat.e. standard or ESL. 

SLAGt ROAD MATERIAL, O'I:a:ER MATERI.US .. 

A conc:::n was mised that because s12g from a ne:uby ste:l plmt was being used far read 
and ~ material, citizens may be exposed to ~=si.ve cortc:e:ltIati0n3 of met31:s. 
S1mples of slag from tbe plant: IeVea.Ied high COIIcat1ttatlons of tot2l ch..""OJIJium. Loose 
rca.d material also reve21ed high levels of to~ chromfum, althOllgh hay, foundation ItJCk 
3Ild two air conditioning filtetS from a home whose driveway was paYed v,ith &!ag 
material did not nave *;ated l~~ Although the amounts of total c:hromium. in the 
road mate."ial were well above the soil.EMEG far the MllA--e toxic ch:omium VI , air 
sampling was needed in order to dt'fermi."'le wn..Cth~ ±be xoad material was being broken 
down to a cllromitm:i.-a:)~ dust which ¢OUld be i.M21ed or ingested. The Oile 
sample rmewed to date was below the de::eaion limit. 

Fmthe.:r a:o.clysis to cfmaentiate e!Lromlt!m. VI from total clt.-romium IeVe31ed chromium VI 
levels 'well below the chronrlum VI soil 1Th1EG. A review of the.liteIat:ure regarding 
chromium-induced sIdn sensitivity i.n&cated that. the Ie-leIs or soluble chromium in the slag 
material was below levels which have e!j~ sl6 ~ons.. 

In $Uatr.tl2.ry. hundreds or s:l:uples hz.y\! h<:en taker.. over the last 16 mo[!ms to eval~ 
- ... ~ - - ---.-.!- -.:;::.-:..,. ... ~ ,.......,~~ tn~r. 



¥8d.verse health effects would be likely. 1'hc l1le3sur¢ levels have Oe::a. eompared tc? 
guideline concentrations which are far below levels which the $Clemific litemw'e :eports 
hum3l1 j1ea1th effects occur. .Almost all of the measured amounts futve been below the 
guideline levels. Hydrogen sulfide was wand at COQCe'1ltrations high. enough to be 
odorous. 

J:
Tbis QJUectiou-of environmental data is not a Sllldy (Jf incidence or h~th wedS .in the 
!£<!lothlan community. We can couc1t1ce, however, that exposure to the measuted 

. concen~ons of c.ont.cminan1s are unlikely to CUJSe adverse health effects in tbe geneta1. 
public.. . . . 

Ii you have ztrJ q~ons or ~ additional ir.fo~ piease contact me at (S12) 
908-1784. . 

T"\!..w.... --:. • . ..,~ ... 6&.Iution: 
Mr. Kirk Watson, Cbaimw1 
Mr. Bm Campbell, Executive Director 
Mr. Doyle Pendleton, Deput¥ Executive Dire::tar . . 
~1'r .. Manne! Aguin'e, Jr., P..E., Depf;1ty Dire:tart Begu1atmy OperatiO"! 
Ms. Deb.ra. Barber~ Depllty Ditedor, Field Operations 
Mr. Scott Mgebroff., Depaty Director, T~11it:d Opeta.tions 
Ms. loy~ I.aae7 Asxistant to Deputy BJ:ec:ntiye DiIectsx 
Mr. Walter BIadIey, DiIector, Progmu Deve!opment 
Mr.·Me1v.in levcis, Regional Ditet:tott Fqn Worth 
Mr. John W. K~, P.E., Dfrer:tor, Soun:e and MobiIeMonitoring nMsiorl 
Mr. Dave Jones, P .E .. , Director, Ambi=lt Moaitming.Dfvision 
'Mr. Robert Brewer, D~rt Quaiit:! Assurance Division 
Mr. flID. Price, Ph.D., Di.rer.:tor, ~cl1 Divisiaa. 
Mr. James P. Gise, DiIedoI's Data ~eement 2%ld ~"l2lysis Division. 
Mr .. George Dean~ Sa..llpling and Ao.alysis ~ 
.Mr. Robert Ross, Region 8t Pon Wottb 
Mr. David Thompson. Rcgiou 8, Fort Worth 
Ms. KErry Wllliams, Admini:strative Servi~ . 
JAW, JSL, LCS, WC, LCH. lUT, ZLP, M:rW, bo2:rd 
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J<II{K 1', WATSON 
ClII1/Hft,MN 

BOB C, HAil J:Y 
\'lCI: CIlMW\1/1N 

WII.L1AM It CAMI'JlEJ.L 
J:XtC1I1'1\'/; nmrcrcJU 

March 24, 1993 

Allen S. Lefohn 
A.S.L. & Associates 
111 North Last Chance Gulch, Suite 4A 
Helena, Montana 59601 

Dear Dr. Lefohn: 

... -. SUZANN}: L /\IIN, ,,-,1.1). 
JACK v. MATSON, I'h,D..I'.!.'. 

CALVIN B. "ARNELL, JIt, I'h.!>., I'.E, 
WII.LlAM ) I. QllORTIWI' 

C. } J. RIVEI{S 
WAI~REN f-J. J{OBElns 
MARY ANNE \VY A 1'1' 

EXHIBI!'r-~8~·---.,. __ 

2g~ 

I am writing in response to your request for an evaluation of my letter of August 14, 1992, 
. to Dr. Kathryn Kelly in reference to a draft of her paper "Burning Hazardous Waste in 
Cement Kilns: A Study of Emissions, Offsite Concentrations, and Health Effects in 
Midlothian, Texas." The latest draft of this paper that we have reviewed is not appreciably 
different from the draft we reviewed prior to the August 14 letter. Therefore, the concerns 
expressed in the August 14 letter remain. Dr. Kelly continues to exaggerate the database by 
including irrelevant samples in her discussion and further attempts to bolster her arguments 
by extracting statements from a number of different TACB reports and piecing them together 
completely out of context. The TACB data in no way support the conclusions drawn by Dr. 
Kelly concerning the global safety of cement kilns burning hazardous waste. 

If you need further information, please call me at (512) 908-1782. 

Sincerely, 

7J'(e,jj~ 
] oAnn Wiersema 
Director 
Effects Evaluation Division 



Amendments to Senate Bill No. 311 
Third Reading Copy 

Requested by Sen. Jergeson 
For the Committee on Natural Resources 

Prepared by Todd Everts, Committee Staff 
March 23, 1993 

1. Title, lines 7 and 8. 
Following: the first "THAT" 

EXHIBIT __ '1--L...-::-_ 
DATE.3-u ... Q, 
Jiti se 31/ 

Strike: "TERMS" on line 7 through "INVALID" on line 8 
Insert: "THE DIVISION ORDER MAY NOT ALTER OR AMEND THE TERMS OF 

THE UNDERLYING OIL AND GAS LEASE" 

2. Page 1, line 12. 
Fol16wing: "section," 
Insert: "the term" 

3. Page 1, line 13. 
Strike: "means" 
Insert: "is limited to mean" 
Following: "instrument" 
Strike: "used for directing" 
Insert: "executed by the lessor of an oil and gas lease to 

authorize the sale of and direct" 

4. Page 1, lines 16 through 19. 
Strike: "is" on line 16 through "proceeds" on line 19 
Insert: "may not alter or amend the terms of the underlying oil 

and gas lease" 

S. Page. 1, line 23. 
Following: "and" 
Strike: "must" 

6. Page ~, line 24. 
Following: "(a)" 
Insert; "must" 

7. Page ~, line 2S 
Following: "(b)" 
Insert: "must" 

8. Page 2, line 2. 
Following: "(c)" 
Insert: "must" 

9. Page 2, line 3. 
Following: "ownership" 
Insert: "i and 

(d) may contain any other terms that are necessary to 
facilitate the transaction" 

1 SB031102.ate 



10. Page 2, line 4. 
Strike: subsection (4) in its entirety 

r:-'nJ, jr~ '. ~t____- -
'- ".,: .-~-- ~ -43 

'50'3 \ 1 

2 SB031102.ate 
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Amendments to Senate Bill No. 280 
Third Reading Copy 

Requested by Sen. Grosfield 
For the Committee on Natural Resources 

Prepared by Michael S. Kakuk 
March 24, 1993 

1. Page 2, line 1. 
Following: "effects" 
Insert: "on the uses of water as classified" 

2. Page 3, line 6. 
Following: "of" 
Strike: "gn" 
Insert: "a prior" 

3. Page 3, lines 16 through 20. 

EXHIBIT II 
DATE 3 -21e-'13 

J=I6" 58180 

Strike: the second "ll" on line 16 through "met" on line 20 
Insert: "must contain substantial credible information 

establishing to the satisfaction of the department that the 
criteria in subsection (1) (g), (1) (h), or (1) (i), as 
applicable, may not be met. For the criteria set forth in 
subsection (1) (h), only the department of health and 
environmental sciences or a local water quality district 
established under Title 7, chapter 13, part 45, may file a 
valid objection" 

4. Page 10, lines 21 through 23. 
Strike: subsection (g) in its entirety 
Renumber: subsequent subsection 

5. Page 11, line 3. 
Strike: "through (2) (h)n 
Insert: "and (2) (g) " 

6. Page 11, lines 4 through 8. 
Strike: the second "is" on line 4 through "(2) {h}" on line 8 
Insert: "must contain substantial credible information 

establishing to the satisfaction of the department that the 
criteria in subsection (2) (f) or (2) (g)" 

7. Page 17, lines 20 through 22. 
Strike: subsection (g) in its entirety 
Renumber: subsequent subsection 

8. Page 18, line 2. 
Strike: "through (2) (h)" 
Ins e rt : " and ( 2) (g) " 

9. Page 18, lines 3 through 6. 
Strike: the second "is" on line 3 through "(2) (h)" on line 6 
Insert: "must contain substantial credible information 

establishing to the satisfaction of the department that the 
criteria in subsection (2) (f) or (2) (g)" 

1 sb028002.amk 



WATER POLICY COMMITTEE 
Montana State Legislature 

SENATE MEMBERS 
Esther G. Bengtson, Vice Chairman 
Tom Beck 
Lorents Grosfield 
Lawrence G. Stimatz 

Representative Dick Knox 
Chairman, House Natural 
Resources Committee 

State Capitol 
Helena, MT 59620 

Dear Representative Knox: 

HOUSE MEMBERS 
Hal Harper, Chairman 
Vivian M. Brooke 
Russell Fagg 
Thomas N. Lee 

March 26, 1992 

EXHIBiT ~ 1,-,\ 
=--=:--~--

DATE .3-~ -1=, 
~Sr3?iD 

COMMITTEE STAFF 
Environmental Quality Council 
Capitol Station 
Helena, Montana 59620 
(406) 444-3742 

I am writing on behalf of the Water Policy Committee in support of SB 280.· Apart from our 
statutory involvement with and support of the water planning process, the Committee 
believes that passage and full implementation of SB 280 is crucial to a successful conclusion 
of the Committee's Geothermal Resource Study. 

The 1991 Legislature, through Senate Joint Resolution 25, requested the Committee to 
conduct an interim study of the need for and feasibility of state regulation of Montana's 
geothermal resources. Specifically, the Committee was asked to determine: 

i. the need for and feasibility of state regulations to control the development of 
energy that may be extracted from the natural heat of the water and the development 
of any geothermal byproduct; 

':: "'...:. .. ~. 

ii. if regulation· of geothermal resources exists in other states with substantial 
geothermal resources; and 

iii. if water users and entities with an interest in geothermal resources in Montana 
need and want state regulation of geothermal resources. 

Based on the information presented throughout the study, the Committee made the following 
findings: 

* Geothermal values are a parameter of water quality. 

* Under current statutes, rules, and DNRC policy, it is unclear whether or not 
the DNRC may deny or condition water use permits on the basis of impacts to 
water quality, including impacts to geothermal values. It is clear that the 
DNRC has never denied or conditioned a water use permit on this basis. 



Rep. Knox 
Page 2 
March 26, 1993 

* Geothermal resources have a value in addition to those associated with other, 
non-geothermal, water resources. 

* Current geothermal resource users strongly express a desire to ensure that 
their geothermal resources are fully protected under Montana water law. 

* Protecting existing and future geothermal resource users necessitates 
increasing the protection of the geothermal resource itself. 

Based on these findings the Committee made the following recommendation to the 
Legislature. 

Final Committee Recommendations 

The Committee recommends that the DNRC be granted clear authority to deny or 
condition new water pennits or applications for changes to water use pennits on 
the basis of impacts to geothennal values. This detennination should be based on 
beneficial use and adverse impact criteria currently used by the DNRC in 
processing new pennit or change of use applications. 

Additionally, the Committee recommends that state law be amended to allow for 
designation of a controlled ground water area on the basis of future or existing 
adverse impacts to a geothennal resource. 

The Committee closely followed the State Water Planning Process and believes that the 
changes recommended in that Plan, and now contained in SB 280, will adequately implement 
the Committee recommendations for the Geothermal Resources Study. The Committee 
believes that the term "water quality" includes the specific parameter of geothermal values. 
It is the intent of the Committee that geothermal values be added to the "bundle" of rights 
protected under the SB 280. 

Sincerely, 

Hal Harper, 
Chairman 
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PATE: 

$1It:l~1\ 
P.O. Box 4112 

MI$soulB, Montana 59806 

DA T,'<::!7~r+-:-1--.L.::.~ 
.ws:_~~ __ 

The Honorable HemborD of the House Natural Resourees Committee 
The l'lontana AS8uclation of registered Land Survoyors (HA1U.S) 
Senate Bill 261 
J:1arch 26, 1993 

Throu9hout this 1993 logialative session, KlRLS has pres9nt&d to this 
committee, as well a~ lh. le9islatUl·. a. a whole, an hone~t assessment of our 
und~rstandin9 of the subdivision process in ftontana. Ve have outlined what y& 
see a.s the problems with the currttnt law, regulations, and reviey proce". \lQ 
have also tried to present our concept of the solution8 to thol5e prob16l'1'1s. 

Our opinions are based on our un1que position of public lr'ual - t.hat. of 
l.lt.ling l1Cet'lsed Pt·Of6sl5ionals Land Survuyont - who, by la.w, muat. practica our 
professions w1 th a comp1eto know led~" and undon,tanding o£, a.nd in direct 
conformance with. the l10ntana Subdivhiuu ~nd Platting Act. (HOP!). No other 
profession in the state of nontana is required to (h;llllolllSh'at.e competency in the 
HSPA - not :Profe8~ion~1 l!:uyin.,ers, Architects, Lawyers, Real l!:slt1lti Agents, not 
eVen planners. We alone are regiutttr:'ud dud l1can~ed only arter being test.ed on 
t.hl:' A<.;\", and d"ulvl&atn~tin9 ;;IatiDiact.ory competonco t.berein t.o warrl:l.nt. t.ho 
pl"otection of thtt public trust. and gen(#ral welfare of Mont.ana. and llont.anans. 
Our perspective, then, 1s from thoso who work with the l~w VII ~ d&ily basi •• and 
as the only Professionah in Hontal1C1. legCl.lly char'gt:rd with the respondbi1it.y o£ 
meeting the t.net. ana r.~uirements of the law. 

Our concern with SB 261 is that it. dUd.h w1tb VIaly hal! of. tho pl-oblem in 
nonta.na.. Ac1mitted.ly there are viol<;l:Lioul:$ t.o the. CUl"l'ent law and we wish to help 
to el1m1na.te those abuses. But government bur'utiuc!'acy (;l'"lppla~ and :.Itiflos 
growth in ttontana as well, and S» 261 does nothing to addre8~ lhd.l aapect of the 
,(.Ir·0111.11\. It wer-flly atateu, in eS50nc::e, t~t. landowner-a are the problem. 
government 18 the solution. Unfortunat~ly, tl~ administration of such a concept 
is nOl:lutillr Lheu lwfL l.v lIQn-olectod bUJ"eaucrata. Such persons genera.lly havo 
not. mitt lb. L"I:fLIS i:A.ud. n~qulrement8 of licen8ure .. nd J:"eg1 stration I whidh $$r'VGU 
to establ1sh the responsibility, cr'ttdibility and cr'wdwnitaHty of pt-oleadonab 
1n l1ontana. anc.1 assures t,he protection of lhe puulic welfare and t~-U$t.. Y. are 
concerned w1'th 'the concept of g1ving a.ll r1ght8 ~I1d ru~pullltiJJ111ty Lor diviaiona 
of land to a.ny government entity loJ1thout specifying in lh. h.w the crit.eria a.nd 
prooess lor division and review. 

We agr$Et that subdiVision reform is necessary, but we oppUHe SI 261 as the 
vehicle to a.ccompl1sh that end without the Diguificti.llt am(#nd.m~nt:3 from SB 343 
!iu~geattild to you at the hearing~ on l'S~l"uh 12. We ancoUl-age you to consider SB 
261 very cClntfullt ltnd tovota to kill S! 261-

We thank you for your effoI"h in this matter-. and tor your efforts on 
beha.lf of !fontana. 



EXPERIENCE MONTANA 
53 Elser Lane 

Sheridan, MT 59749-9604 
842-5134 

House Natural Resources Committee 

EXHIBI~ ~ DATE"3~ ; -<13 = 
~------ -

Mar. 20, 1993 

Dear Chairman Knox, Vice Chairman Tunby, Representatives 
Bird, Brooke, Fagg, Feland, Fos ter, Gilbert, Harper, Orr, 
Raney, Schwinden, Stovall, Swanson, Toole and Wagner: 

We need your help in passing Senate Bill 346 one of the most 
significant bills on water use to appear in the legislature 
in many years. It makes instream flow a beneficial use and 
provides for leasing and sale of water rights to individuals 
to provide instream flow. 

It is very important that we do not damage our wonderful 
rivers and streams by dewatering them to the point that 
they are no longer living systems. Montana citizens benefit 
greatly from healthy waterways and tourists also highly 
appreciate our trout rivers and streams. In 1992 tourism 
brought 900 million dollars to Montana and when the turnover 
effect is considered the impact was over 2.1 billion dollars 
to local economies. Certainly tourists did not come here to 
see the Blue Ribbon Big Hole River dried up to a trickle or 
the mighty Jefferson River only a dribble surrounded by mud. 

Under present law a person may not obtain a water right for 
non-consumptive use. Also if a person has excess water 
rights through efficient water use he cannot leave that water 
in the river because he will lose the right to it. Instream 
flows are vital for maintaining Montana's nationally famous 
waterways and fish and wildlife resources. Instream flows 
will beriefit our expanding travel and recreation industry. 

This bill involves only willing buyers and sellers and 
lessors and lessees. It does not take away any person's 
water right: remove private property rights: allow new 
permits for instream flow: reduces the chance of a law suit 
to impose the public trust doctrine; does not establish 
minimum instream flows: or allow out of state transfer of 
water. 

This legislation complements the current leasing program 
which may be applied to 20 streams in the state but is only 
active on two. 

I am a Montana native, experienced wildlife research and 
management biologist, livestock rancher, outfitter and 
educational tour leader and have 20 years irrigation work. 

Sincerely, 

~ 
Allen Schallenberger 

P.S. Please include this letter in the hearing record. 
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