
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON LABOR & EMPLOYMENT RELATIONS 

Call to Order: By Chairman Nelson, on March 9, 1993, at 3:05 
p.m. 

ROLL CALL 

Members Present: 
Rep. Tom Nelson, Chair (R) 
Rep. Gary Feland, Vice Chair (R) 
Rep. Steve Benedict (R) 
Rep. Vicki Cocchiarella (D) 
Rep. Jerry Driscoll (D) 
Rep. Alvin Ellis (R) 
Rep. Pat Galvin (D) 
Rep. Sonny Hanson (R) 
Rep. Norm Mills (R) 
Rep. Bob Pavlovich (D) 
Rep. Bruce Simon (R) 
Rep. Carolyn Squires (D) 
Rep. Bill Tash (R) 
Rep. Rolph Tunby (R) 

Members Excused: Rep. Whalen & Rep. Tuss 

Members Absent: None 

Staff Present: Susan Fox, Legislative Council 
Cherri Schmaus, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 223, SB 329, SB 342 & SB 381 

Executive Action: None 

HEARING ON SB 223 

Opening Statement by Sponsor: 

REP. SUE BARTLETT, SD 23, Lewis and Clark County, sponsor, opened 
on SB 223 by stating that this bill was developed to revise child 
labor laws. This bill was developed to do three things. These 
three things are to conform to Montana statutes, to define 
hazardous jobs for those under 18, and to estimate the maximum 
hours per day a 14 and 15 year old can work. This bill prohibits 
work during school hours, unless it is an apprenticeship program. 
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The passage of SB 223 is long overdue. Montana needs one set of 
standards. 

Proponents' Testimony: 

REP. JIM RICE, HD 43, Helena, co-sponsor, stated that there have 
been several cases in Helena with unfair labor practices. 

Chuck Hunter, Department of Labor, began his testimony with some 
history dealing with child labor. He stated that the laws for 
child labor were written in 1907 and are out of date. This bill 
will prohibit employment that is detrimental to a child's health. 
This bill will also level out federal and state standards. 

Father Jerry Lowney, Professor at Carroll College, provided the 
committee with several handouts. (SEE EXHIBITS 1,2,3, & 4) He 
stated that this bill is a family bill. The bill is pro
education, pro-child, and pro-human life. Governor Racicot also 
supports SB 223. 

Tim McCauley, self, stated that he is a parent of four children, 
two college students and one junior high student and one 
elementary student. He stated that being a parent is trying at 
times. This bill provides limits for children to follow dealing 
with work. Obtaining a job allows the children to mature; 
however, causes stress and conflicts at school. 

Wendy Bermingham, Junior at Helena High School, stated that she 
is an employee at taco place here in Helena. She needs the extra 
money; however, she also needs school, ~ social life and sports. 
She showed the committee burns on her arms that she has received 
at work. She stated that the work environment for young employees 
needs to be made safe. 

Jessica Batson, Junior at Helena High School, stated that she is 
an employee at Taco Bell here in Helena and her concern is with 
those students who close Taco Bellon school nights. These 
students who close, don't get home until 1 or 2 am. 

Nancy Coopersmith, Office of Public Instruction, stated that 
students already have a full-time job attending school. This 
bill is in the best interest of the youth. She encourages 
students to work, but a limited amount. 

Sharon Hoff, Montana Catholic Conference, stated that this bill 
ties in well with a seminar in late 1991 that was titled "Putting 
Children and Families First." Her organization supports SB 223. 
(EXHIBIT #5) 
She quoted Pope Leo in stating that society needs to take steps 
to assure safety and the future of children. 

Harley Warner, Association of Churches, referred to a newspaper 
article and stated that the statistics show that a student 
working less hours maintain a higher grade point average. For 
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example, those students who work 1 to 4 hours per week maintain a 
grade point average of 3.4 and those working 21 or more hours per 
week maintain a grade point average of 2.6. 

Larna Frank, Montana Far.m Bureau, stated that SB 223 deserves the 
committees support. 

Phil Campbell, Montana Education Association, stated that his 
organization supports SB 223. 

Jamie Doggett, Montana Cattlewomen, stated that her organization 
supports SB 223. 

Paulette Coleman, Maternal Child Health, stated that her 
organization supports SB 223. 

Charles Brooks, Montana Retail Association, stated that this bill 
mirrors the federal regulation. He stated that his organization 
supports SB 223. 

Charles Walk, Executive Secretary Montana Newspaper Association, 
stated that his organization supports SB 223. . 

Pam Egan, Montana Family Union, provided the committee with 
written testimony. EXHIBIT #6 

David Owen, Montana Chamber of Commerce, stated that his 
organization supports SB 223. 

Opponents' Testimony: None 

Questions From Committee Members and Responses: 

REP. SIMON asked SEN. BARTLETT to refer to page 8, line 9 of the 
bill. He asked her if the word "processing" only deals with meat 
processing? 

SEN. BARTLETT stated that she was not sure if it was just meat or 
not, but she referred him to Chuck Hunter. 

Chuck Hunter stated that this section does only deal with meat 
processing. 

REP. COCCHIARELLA asked Father Lowney how this bill will effect 
daycares or group homes? 

Father Lowney referred to page 2, lines 16 through 19, and read 
the definition of domestic service. 

REP. COCCHIARELLA stated her concern that babysitting is 
different that domestic services. She then asked Chuck Hunter 
the same question. 

Chuck Hunter stated that he agrees, babysitting is different than 
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REP. MILLS asked SEN. BARTLETT to refer to page 8, subsection 5 
dealing with freight elevators. He asked if this would apply to 
a youth taking flowers to a hospital room using a freight 
elevator? 

SEN. BARTLETT stated that this bill does not disallow the use of 
freight elevators. 

REP. BENEDICT told Chuck Hunter he feels this is a terrible bill; 
furthermore, it does not take care of agriculture. He asked Mr. 
Hunter if this bill would allow a 15 year old football player, 
who weighs 180 pounds, to load hay onto a truck? 

Chuck Hunter replied no, a 15 ye.ar old is not allowed to unload 
anything off a truck, regardless of the contents. 

REP. BENEDICT asked Mr. Hunter to refer to section 5, subsection 
c, line 9. He stated that this section disallows a youth to work 
at a radio station, even if it is a very easy job. 

Chuck Hunter stated that clerical work is permitted and he 
believes this would cover that scenario. 

REP. BENEDICT referred to the bill and stated that working in 
communication is prohibited for youth. 

Chuck Hunter stated that there needs to be some clarifying rules 
developed upon the passage of this bill." 

REP. BENEDICT asked Mr. Hunter if this bill also disallows a 15-
year old from driving a tractor? 

Chuck Hunter stated that this bill will not disallow the 
operation of any farm vehicles if the youth have their parents 
consent. 

REP. 'MILLS asked Mr. Hunter if he could hire anyone under 16 to 
drive a car on his farm? 

Chuck Hunter stated that driving is not prohibited on the farms. 

REP. MILLS then asked Father Lowney the same question. 

Father Lowney stated that he is not sure this is the case, 
because in the federal standards it is prohibited for anyone 
under the age of 16 to operate a tractor. 

CHAIRMAN NELSON asked Chuck Hunter if this bill would take 
precedence over the federal statutes even though they are or will 
become parallel? 

Chuck Hunter stated that this bill would take precedence in some 
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cases, but not in others. 

REP. ELLIS asked Mr. Hunter what the motivation would be, for 
compliance with the act, if it is not parallel with the federal 
regulations? 

Chuck Hunter stated that the passage of this bill will bring both 
the state and federal statutes parallel. 

Closing by Sponsor: 

SEN. BARTLETT closed on SB 223 by stating that the current laws 
are out-of-date. This bill is a good faith effort to provide 
protection for children working in hazardous occupations during 
the school year. She emphasized the importance of school and 
homework. 

HEARING ON SB 381 

Opening Statement by Sponsor: 

SEN. GARY FORRESTER, SD 49, Lockwood, sponsor, stated that this 
bill is an attempt to bring employers in compliance with workers 
compensation laws. Furthermore, this bill will stop employers 
from misclassifying their employees. 

Proponents' Testimony: 

Keith Olsen, Montana Logging Association, stated that this bill 
could help Montana gain the competitive 'advantage over the other 
states. He stated that his organization supports SB 381. 

Bill Egan, Montana Conference of Collectible Workers, stated that 
his organization supports the bill for the same reasons listed 
above. 

Ron James, Construction Ironworkers, stated that workers 
compensation rates are currently at 63 percent. His organization 
supports SB 381 and thinks it is a fair bill. 

Eugene Fenderson, Montana District Council of Laborers, stated 
that the passage of this bill will put all employers on a level 
playing field. His organization supports SB 381. 

Lars Erickson, Executive Secretary Montana State Council of 
Carpenters, stated that the best part of the bill is that the 
money collected goes .into a fund for the program itself. 

Darrell Holzer, Montana State AFL-CIO, stated that he supports SB 
381 for the same reasons given above. 

Roger Tippy, Beer and Wine Retailers, stated that the scope of 
this bill is hard to understand. He proposed a set of amendments 
to clarify the scope. 
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Jacqueline Lenmark, American Insurance Association, stated that 
her organization supports SB 381 for the above stated reasons. 

Opponents' Testimony: None 

Questions From Committee Members and Responses: 

REP. BENEDICT asked Roger Tippy if he would object to taking out 
the proposed amendment up to $200 or more? 

Roger Tippy stated that he would not object. 

REP. DRISCOLL told Mr. Tippy that the employer must knowingly 
rate the employee wrong, under the scenario you gave, the 
employer did not knowingly rate the employee wrong. 

REP. DRISCOLL asked Mr': Tippy what the 'fine is now if the 
employer is caught misclassifying employees? 

Roger Tippy stated that he is not sure it is illegal, but they 
can assess past charges. Assessment of back prem~ums can be 
fined. 

REP. DRISCOLL stated that the employer who deliberately lies, 
gets less penalty than those who don't buy a policy at all. 

Roger Tippy stated that he hopes those who lie are treated more 
harshly. 

REP. MILLS asked Mr. Tippy if there is any consistency in the set 
determination by the department, for back pay on premiums? 

Chuck Hunter stated that he believes the classification is a 
difficult process. The employer must show clear intent before 
charged. 

REP. SIMON asked Mr. Hunter if the department will have problems 
proving the intent of the employer? 

Mr. Hunter stated that he is not sure, because the department has 
not done this before. 

REP. SIMON asked Mr. Hunter if there is a statute of limitations 
in determining the amount of penalty and how far back it can go. 

Mr. Hunter stated that there are currently no statutes. 

REP. SIMON asked SEN. FORRESTER if he would allow a proposed 
statute of limitations? 

SEN. FORRESTER stated yes, he would allow the proposed statute of 
limitations. 

REP. HANSON asked SEN. FORRESTER how this bill would effect a 
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secretary who drives to the mailbox to get the mail? 

SEN. FORRESTER stated that if the secretary's employer tells the 
whole truth when being rated, there should not be a problem. 

REP. HANSON stated that he disagrees because the rating is based 
on the greatest risk performed, even if it is only performed once 
per day. 

Closing by Sponsor: 

SEN. FORRESTER closed on SB 381 by stating that this bill will 
help keep employers honest. 

HEARING ON SB 342 

Opening Statement by Sponsor: 

SEN. BILL WILSON, SD 19, Great Falls, sponsor, stated that SB 342 
covers four major changes. The changes include allowing 
contractors to pay fringe benefits in cash, increasing benefits 
to employees who are shorted and if there are two or more 
violations they are suspended for three years. 

Proponents' Testimony: 

John Andrew, Department of Labor, proposed an amendment to the 
committee. He referred to page 8, line 18 through 23 and stated 
that this is a contradiction. 

Eugene Fenderson, Montana District Council of Laborers, stated 
that this bill goes back a number of years. He stated that non
union contractors have paid into insurance or pension funds, but 
now are not allowed to continue. If an employer cheats ten times 
and is only caught once, this is not fair. He stated that at 
least there should be a 20 percent charge plus court costs. He 
referred to page 10 and the certified payroll on a weekly basis. 
Employers keep certified payroll on state employers. The passage 
of this bill will make the system work better and do away with 
the large fiscal note. 

Bill Egan, Conference of Electrical Workers, stated that this 
bill is more than a fair compromise. This bill allows non-union 
employers and employees to pay into funds for their future. He 
stated that his organization supports SB 342 and its proposed 
amendments. 

Lars Erickson, State Council of Carpenters, stated that this bill 
will protect honest employers union or not. 

Darrell Holzer, Montana State AFL-CIO, stated that this bill 
passed the senate with a vote of 41 to 7. He stated that his 
organization is in support of SB 342. 
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Opponents' Testimony: 

Lloyd Lockram, Health Care Trust, referred to page 14 of the 
bill. His organization supports the passage of SB 342. 

Carl Schweitzer, Montana Contractors Association, stated that his 
organization is opposed to SB 342 because there could be a 
problem with monitoring the certified payrolls. He asked the 
committee to consider sending SB 342 to a sub-committee. 

Mike Micone, Department of Labor, (EXHIBIT #7). 

Questions From Committee Members and Responses: 

REP. PAVLOVICH asked if the amendment was brought up in the 
Senate? 

REP. WILSON stated no. 

Closing by Sponsor: 

SEN. WILSON closed on SB 342 by stating that everyone wins. 

CHAIRMAN NELSON appointed REP. HANSON, REP. MILLS, AND. REP. 
DRISCOLL to a subcommittee on SB 342. 

HEARING ON SB 329 

Opening Statement by Sponsor: 

SEN. TERRY KLAMPE, SD 31, Missoula, sponsor, opened on SB 329 by 
stating the three different concepts of the bill. The three 
concepts are tax exempt bonds, prevailing wage and nonprofit 
organizations. The purpose of the bill is to revise prevailing 
wage on projects financed from bond proceeds after 6/30/93. SEN. 
KLAMPE stated that this bill is a reasonable request with a very 
narrow focus. He referred to 501(c) (3) organizations of Internal 
Revenue Code Annotated. He stated that SB 329 will clear up any 
confusion about paying prevailing wage. 

Proponents' Testimony: 

Mae Nan Ellington, Dorsey and Whitney, stated that SB 329 will 
clarify the kind of bonds prevailing wage applies to. She 
provided the committee with written testimony. EXHIBIT #8 

Bill Egan, Montana Confederation of Electrical Workers, stated 
that 501(c) (3) is very broad designation and has lots of room for 
mischief. He stated that his organization supports SB 329 
without the proposed amendments. 

Eugene Fenderson, District Council, stated that the language in 
the bill needs to be straightened out. He stated that his 
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organization supports SB 329 without the proposed amendments. 

Russ Ritter, Washington Contractors, stated that his organization 
supports the original bill and the proposed amendments. 

Opponents' Testimony: None 

Questions From Committee Members and Responses: 

REP. DRISCOLL told Mae Nan that 17-5-1526, MCA, applies to bonds 
on specific projects. He asked her if the standard rate of 
prevailing wage is the same on all the bonds? 

Mae Nan stated yes~ that under 17-5-1526, MCA, refers to bonds 
issued by the board of investments under the economical bond act 
and it would apply, as written, to all bonds written by them. 

REP. DRISCOLL referred to section 4, line 10 and 11 of the bill 
which states that prevailing wage must be paid unless the project 
is owned and operated by an nonprofit organization. If ice rink 
gets money from the city of Missoula; therefore, they do not have 
to pay prevailing wage. 

Mae Nan stated that this is the way it appears; however there may 
have been a mistake. You are correct if the city issued their 
bonds under title 90 chapter 5. 

REP. DRISCOLL asked SEN. KLAMPE why they need the amendment if 
the city of Missoula is selling the bond and financing the rink? 

SEN. KLAMPE stated that REP. DRISCOLL picked out a flaw in the 
way the bill was brought from the Senate to the House. We are 
prepared to deal with this if the other amendment offered today 
doesn't go through. With the proposed amendment, this language 
does not need to be added because it is already there. 

Closing by Sponsor: 

SEN. KLAMPE closed on SB 329 by apologizing for the flaw in the 
bill. He reminded that prevailing wage requirement was 
implemented in 1991. The passage of this bill will allow a 
nonprofit organization to get a bond for less because it is tax 
exempt. He encourage the committee to concur with the bill. 
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ADJOURNMENT 

Adjournment: Chairman Nelson adjourned the meeting at 6:10 p.m. 

CHERRI SC 

TN/CS 
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HOUSE OF REPRESENTATIVES 

____________ ~L~A~B~O~R~. ______________ COMMITTEE 

ROLL CALL DATE 

NAME PRESENT ABSENT EXCUSED 

REP. TOM NELSON, CHAIRMAN ~ 
REP. GARY FELAND, VICE CHAIRMAN V 
REP. STEVE BENEDICT t,/ 
REP. VICKI COCCHIARELLA L~~ 
REP. JERRY DRISCOLL t/ 
REP. ALVIN ELLIS ~ 
REP. PAT GALVIN V 
REP. SONNY HANSON V , 

REP. NORM MILLS V 
REP. BOB PAVLOVICH i// 
REP. BRUCE SIMON ~ 
REP. CAROLYN SQUIRES V 
REP. BILL TASH .V 
REP. ROLPH TUNBY V 
REP. CARLEY TUSS v/ 
REP. TIM WHALEN ~ 
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SUMMARY OF PROPOSED CHILD LABOR BILL 
STATE OF MONTANA 

BACKGROUND: Most states have comprehensive Child Labor legislation 
regulating the hours minors may work and the hazardous occupations 
in which they may not work. Montana has not had comprehens i ve 
regulation of child labor. Recent research and publicity have 
pointed to the increased need for legislation, regulation and 
enforcment of child labor standards. The proposed legislation has 
received support from various religious, education, and labor 
organizations as well as from child advocates. 

HAZARDOUS OCCUPATIONS are defined in the bill so that all minors 
under eighteen who have not received a high school .diploma or 
passing score on the General Development exam, or registered in c 
state or f eder a 1 appr ent icesh i p pr ogram may not be employed i r 
extremely hazardous occupations such as mining, hazardous 
manufacturing, and working involving hazardous chemicals, 
radioactive substances, or operating dangerous equipment. 

Minors fourteen or fifteen of age are additionbally prohibited froIT 
being employed in occupations that are slig~tly less hazardous, but 
posing sufficient danger to threaten the life or health ot 
individuals at that age. 

Minors fourteen years of age and under are prohibited fror 
employment 

EXCEPT 

that all minors may be employed: 

1. By their parents or guardians. 

2. In agriculture or farming with written consent of the 
their parents or guardians or on a farm or in a home 
owned by their parents or guardians or or on a farm whert 
the parent or guardian is also employed. 

3. In the delivery or collection of newspapers, periodicals 
or circulars. 

4. In casual, community, non-revenue raising, uncompensated 
activity, (such as religious and charitable volunteer 
work) . 

5. As an actor, model or performer. 

6. As a legislative aide. 

7. In casual domestic work at a person's home. 

Additional exceptions are provided for student-learners an 
apprenticeship programs. 



WORKING HOURS FOR MINORS 

Except in the above-mentioned occupations in which all minors may 
be employed, 

Minors 14 or 15 years of age 

1- May not be employed before 7 a. m. or after 7 p. m., except 
during the summer holiday. 

2. May not be employed more than: 
a) 3 hours on any school day; 
b) 18 hours in any week when school is in session; 
c) 8 hours in any day when school is not in se.ss ion; 
d) 40 hours in any week when school is not in session; or 
e) 6 days a week. 

Certain exceptions are provided for including the delivery of 
newspapers, and so on. 

OTHER PROVISIONS include means of enforcement, power of the 
Department of Labor to adopt rules and definitions, and various 
penalties. 
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Millions of American teenagers work, but 
many may be squandering their futures 

By STEVEN WALDMAN 
A~D KAREN SPRINGEN 

A peek in Fortune's closet 
suggests otherwise. His back
t<H3chool wardrobe: two leather 
jackets, six sweaters, 12 pairs of 

A
nyone who thinks teenagers jeans, four pairs of shoes, two 
spend their afternoons playing : pairs of sneakers, two belts, 
hoops, hanging out at the mall- : "loads of shirts," andahalf-doz
or, for that matter, studying- : en silk pants and shirts that 
should meet 18-year-old Dave : would make a jockey proud. 

Fortune of Manchester, N.H. He wakes up , Price tag for the spree (with 
at dawn, slurps some strawberry jam for a ' his store discoul,lt): 5550. 
sugar rush, goes to the high school until After-school jobs have be-
2:30 p.m., hurries home to make sure his come a major force in teen 
little sister arrives safely, changes and goes life. More than 5 million kids 
ott to his job at a clothing store. He gets between 12 and 17 now work, 
home at around 10:30, does maybe an hour ' according to Simmons Market 
ofhomework-" if I have any "-and goes to . Research Bureau. Teens are 
sleep around midnight. The routine begins . twice as likely to work as they 
anew five hours later. Fortune knows he's! were in 1950. The change has 
sacrificed some of his school life for his job. ' been fueled by the growth of the 
Hemissesplayingsoccerandbaseballashe . service sector after World War 
did in junior high, and he had to give up a , II, the rise ofthe fast-food indus
challenging law class because he had so . try in the 1960s and '70s and an 
little time for studying. "I have to work," ; increase in the number of girls 
Dave says. "I have to work." :.entering the work force. About 

; two thirds of seniors today work 
; more than five hours a week 

Grade-Point Averages during the academic year. 

3.04 

MICHAEL SZPISJAK He dou 

i While Wally Cleaver's after
: noons were occupied by varsity 
I track, basketball and hanging 
! around with Eddie Haskell, 
i Brandon Walsh on "Beverly 
; Hills, 90210" waits on tables 
! at the Peach Pit because his 
: wealthy parents think it will 

DAVID FORTUNE 
Working nights at a clothing s 

less time for homework-'if I he 
it allows for a well-stocked ~ 

;CURet: 1.. STEINBERG. S. M. DORNBUSCH 

80 ';EWSWF.F.K· 'lOVEMBER 16. 1992 

I teach him responsibility-and 
I so that he could buy a Mustang convertible. 
, As political attention focuses on i'mprov
i ing the quality of high schools-and pro
; ducing a highly trained work force better 
j fit for global competition-states have be
I gun restricting the hours teens can work 
! during the school year. In their senior 
, year, about 47 percent of male student 
: workers and 36 percent of females put in 
. more than 20 hours per week at their jobs. 
I Psychologists and teachers see the strain 

on students. They have li1 
homework, and teachers w 
watch exhausted students ; 
keep their heads up all too ( 
by lowering standards. "Ev 
ries why Japanese and Germ 
ish students are doing bed 
says Laurence Steinberg, ; 
professor at Temple Univers: 
son is they're not spendin~ 
noons wrapping tacos." 



KRls MILL£R 
'I'm losing my kid: says Betty 
Miller, whose daughter, Kris, 
fixes pastries at a restaurant 

The significance of after-school work 
goes beyond sagging test scores and eye
lids. In interviews with 64 high-school 
students in New Hampshire, Iowa, Virgin
ia, illinois and Maryland, an unsettling 
picture emerges. The prevalence of youth 
employment has transformed what it 
means to be a teenager. Kids who take jobs 
bv choice, not necessity, have worked 
themselves into what one scholar called 
"premature afHuence"-the ability to fi-

MARVIN SiLVER 

role in changing the relation
ships between teens and their 
parents. Pulled in many direc
tions, parents grant their work
ing children striking amounts 
of autonomy. Working at the 
local McDonald's, in short, has 
enabled many teens to buyout 
of adolescence. 

There are those, of course, 
who must work. The recession 
has forced some kids into the 
labor force to help their par
ents survive. Teachers, stu
dents and social scientists also 
agree that work can teach disci
pline, self-respect and efficien
cy. Fortune's father, for exam
ple, insisted his son work to 
learn some responsibility-and 
the son says he has. Some stud
ies show that kids who work 

. moderately actually do better 
in school than those who don't 
take jobs at all. Students on the 
verge of dropping out-or into 
criminality-can be kept on 
track by a good job. It can even 
teach tolerance by forcing 
them to meet kids of different 
social cliques. 

Nonetheless, educators wor
ry that while the benefits of 
wOrk have been known for 
years, a range of p,roblems has 
been left unexplored. Some are 
apparent at Pembroke Acade
my, a public high school near 
Concord, N.H.: 

• Vanessa Thompson saw 
her grades plummet from B's to 
D's when she increased her 
schedule last year from 25 to 30 
hours a week at a movie theater 
and Lady Foot Locker. "You ei
ther do homework at study hall 
or it just doesn't get done," she 
says. Her boss at the shoe store 
questioned whether she was 
keeping up with school. "Of 
course I lied to her because I 
needed the hours," Thompson 

Because he put in so many hours at a 
department store. he was able to eat with his 

parents only on weekends 

says. "School's important but 
so's money. Homework doesn't 
pay. Teachers say education is 
your payment, and that just 
makes me want to puke." 

nance consumer binges even as their par
ents are cutting back. 

They buy clothing with all the well
heeled restraint of Imelda Marcos_ Many 
have cars, which they use to go on lavish 
dates. Despite the recession, only 10 per
cent of high-school seniors surveyed last 
year said they were saving most of their 
earnings for college, and just 6 percent said 
they used most of it to help pay family 
living expenses. Finally, jobs even playa 

• Andrew Cutting points to a small red 
scar above his right eye, a reminder of what 
Dright be called a job-related injury. Last 
month Cutting was in study hall writing a 
composition when, midsentence, he fell 
asleep, slamming his head down on the tip 
of his pen cap. "It hurt wicked bad," he 
says. "Ifelt like an idiot." He was tired from 
pumping gas at a nearby Mobil station the 
night before. He says he's managing his 
sleep better now and will keep the job so he 
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can buy a car and pay for his own clothes 
instead of the" queer shirts with butterflies 
on the collar" his parents get. His head 
probably hurts less, too. 

• Artie Bresby stocks shelves at Shaw's 
Supermarket. To sustain his job pace, he 
takes six Vivarin pills (equivalent to about 
15 cups of coffee), plus two liters of turbo
charged Mountain Dew. That, however, 
did not stop him from dozing off dur-

ing a group interview with NEWSWEEL 
Are these three the exception or the 

norm? Their schedules, at least, are typi
cal. A 1989 study by the state of New 
Hampshire found that 77 percent of seniors 
were employed and more than half of them 
worked more than 20 hours. Does working 
too much really hinder academic perform
ance? Some scholars cite Japan, where stu
dents do better in school-and work at joa. 

less. According to a forthcoming study by 
University of ~chigan professor Harold 
Stevenson, 74 percent of juniors surveyed 
inMinneapolisworked~omparedwith21 
percent in Sendai, Japan. Indeed, almost 
half the public schools in Tokyo prohibit 
students from working. 

Other U.S. studies have shown a more 
direct link between hours worked and aca
demic achievement. A study by the Educa-

'Needing and Wanting Are.,D:i~"er.811f i:~ !: ~~r;:!nce; ~:~ 
,- " '<};<j.,;.:,,::t;->~' ~:,,--,-~,:.,;;c'{L;;,\i .. ::· know it, so he told me to sit 

-B-y-J---C---S-Q-----,·.;;.." ,-... ,-.. --- 'liowmuchmyjob'W881mrting back down. I felt really bad, 
1M MY A R R A U IL L 0 'i:::, ,".' :my schoolwork.:-'_ ~~:~~: ,,','~: because there was my chance 

.;: My priorities weieSc:reWed, to play and I couldn't. -

Mom, can r have some s8id, "Why?Why~ this?" . : up. On a typical night ldid _,Ireallydidresentwork. If I 
money?" Those are the 1 told her it: was for the _ aboutanhouTofhomewoii.A. 'hadn't been so greedy, I could 

wordsmymotherusedtohearthinplneed.whenactuallyit )otoitimesitwash8rdforme:have been at practice. But L 
all the time. In return, [wasforthetbingsthatlwant-~tOInakedecisfuns:doI~tto ',bptworkiDg,andthejobdid . 
heard, "Why don't YOli'get aed.Needingand wantingare- ,:,beatworkordoI.wanifDbeat :heip me in some ways. When' 
job? Not to make me happy,;"~~'::" 1--'" -'1,~i:;:i;:;",-i'"' ::';ii;>lOf'1k:l:~:f~~:'Li"%~T'~#~~~~',;,'f ,'you have a lot of responsibil
but so that you have your own, ities.youhave to learn how to 
money and gain a bit more"balance everything. You just 
responsibility." So last year L ' grawup Wter. At home, your 
got a job with Montgomery parents always say, "I pay the 
Ward's photo studio, working bills 80 while you're here 
about 25 hours a week. For $5 . you're under my rules." But 
an hour, I was a telephone'now with my money I say, 

, salesman, trying to persuade~No,nono. You didn't payfor 
people to come in for a free ::that, r did. That's mine." .. ~ ~-
photograph. . .-- , . :;:_8Iowiy, rve cOme to deaL 

All this was during football :'With maDAgiDg" money a lot 
season andlwas on the team ;I!etter. At first, as sOon as Ihad 
as a kicker. To do football and, {~, it was gone. Nowit . 
homework and my job at the. . .gtX!8 straight mto my bankac- . 
same time became really-' i~C:otmt. This year [decided not· 
hard. I was burning out, fall-, ;1;0 work at all during football 
ing asleep at school, not abIe;season. lhavea lot more time 
to concentrate. My first class ~ 01:0 spend with other players af-
was physics and I hated it. rcl ; tar the game and feel more a .. 
just sit there with my hand:p&rtoftheteam.rveonIyfall- ' 
on my cheek and my elbow- . en asleep in class once so far. 
on the desk. and start dozing. rmmore confident and more 
One day the teacher asked W It;. , - ~~~ -., 1'.Uft'I8!WJ.I"""T involved in the classes. My 

AS UKEEDY .i!>~~~i~'~:' : c .1... A' dB' .1:.;11-
my partner what I was doing: ,;':';:"Mv'tblrd-oeriod history teacher was leaIIy :.;. :_ : -; mar.u are a an ~, a ~I.W 
and she said, "Ob, he's sleep- (cQ1ncemed.She'dscream. ;'Wake up!"'andSiaulh.er ~~.' grade better than ~ time 
ing." The teacher came to the on my desk. rd go back to sIeep~";~::,:.::' , <:: last year. rm. h~pmg that 

~::e~~w=== 1",Y,d:~,;v ';;:'';''';'<~''~''-;:;~'''' .:: ,:.,~~~~:/~.,:~~<~:,;>:", :~co~~~o~::o~p~ . 
at me for about two minutes different.Needhig something practiCe? Do I want to worry as much. I look at all the 
and laughed.: is like your only shoes have 'about what I'll have today or sneakers in School and think. 

My third-period hiStory holes in them. But when a whatrn have in the future? '1 could have those," but I 
teacherwasreallyconcerned. newpairafsneakerscameout SOmetiinesUeIttberewasno don't need them. Last year r 
She was cooL A lot oftimes,rd andllikedthem,rdgetthem. right choice. One week in the thought that being mature 
fall asleep in her class. She'd My parenta didn't feel it was ,winter, I had to wmX extra meant doing everything. But 
scream, "Wake up!"and slam ~right, but they said, "It's days, so L missed. a, basket- rmlearningthat part of grow
her hand on my desk. r d open. your money. you learn to deal ball' game and two p!2ICtices~ ing up is limiting. yourself, 
my eyes for about two min- . with it." WIthin two yeam r (rmon.thatteam,.too.)When. knowing how to decide what's 
utes, pay attention and go had bought 30 pairs. My par- a, substitution opportunity important, and what isn't. ," 
back to sleep. She asked me if ents would laugh. "You got came. at the next game, the 
I could handle school, fOot- your job, you got your mon- coach looked at me and said, 
ball and work. I said, "Yeah. ey-but where's your money "OK, we're running 1-5," a 
I'm doing OK so far." She now?" They didn't realize new play they had developed 
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Carrasqui1Io is " senior 
at Wakefield KIgh School in 
Arlington, Va., 



MARYCwI 
She's proud to help her single mom by working as a baby-sitter. But last March she 

broke down and sobbed in class when the pressure of her school 
assignments was too much. 

tional Testing Service concluded that kids 
who work longer hours are less likely to 
take biology and chemistry courses, and 
earn lower achievement scores in math, 
science, history, literature and reading. 
Another study of more than 68,000 stu
dents nationally linked working more than 
20 hours to increased cigarette and alcohol 
use, less sleep and more truancy. While the 
author of the ETS study points out that 
these kids might not do well in school even 
if they weren't working, other researchers 
say that a heavy workload exacerbates 
poor performance. 

Slipping standards: The job frenzy may 
even harm students who don·t work. Some 
teachers demand less. Knowing that stu
dents were unlikely to read books outside 
class in part because of their job schedules, 
Ken Sharp, an English teacher at Pem
broke, has his pupils spend a week reading 
a play aloud in class. A study of 1,577 Wis
consin teenagers in the early 1980s re
vealed that teachers shortened reading as
signments, simplified lectures and reduced 
out~f-class assignments-ail to accommo
date teen work schedules. It .. was a factor 
in demoralizing teachers and giving the 
students, in turn, a message that little 
of significance would happen at school," 
wrote Linda M. McNeil, the Rice U niversi
ty professor who conducted the study. 

In some schools, standards are so low 
that it's become easy to get decent grades 
even while holding down a rime-consuming 
job; there just isn't that much schoolwork 
to do. Parents, too, may lower expectations. 
Michael Szpisjak, a senior at Glenbrook 
South High School in Glemiew, ill., more 
than doubled his hours at a publishing com-

pany, though he knew it would hurt his 
grades. His father encouraged him to work. 
"Usually people at the bottom of the class 
are the most successful if you measure it in 
terms of how much money they make," 
SIlJB Stephen Szpisjak. 

Teen work is also threatening extracur
ricular activities-which can be the best 
part of high school. Musical aptitude of 
students has declined since the days when 
"work was limited to summers and maybe 
a paper route," because students no longer 
have time to practice, says Terry Gross
berg, the band teacher at Waukegan High 
in Dlinois. William Turner played wide re
ceiver his freshman year at Largo High in 
Sllburban Maryland, but quit last year to 
bag groceries so he'd have money for 
"clothes and girls." It turned out that was 
the year the team went to the state semifi
nals. His grades dropped as well, from 3.67 
down to 2.50, so he cut back on his job 
this year. 

Every individual reacts differently to 
work, but two groups seem immune to a 
job's detriments: weak and gifted students. 
"Some kids are not real good students, but 
at work, they're Queen of the May," says 
guidance counselor Gloria Mueller of Glen
brook South. The other group is that small 
slice at the top: the Roboteens who man
age to do, and excel at, everything. John 
Fiorelli of Glenbrook wakes up at 5:30, runs 
three miles, earns grades in the top 10 
percent, runs seven or eight miles after 
school for the cross-country team, serves as 
senior-class president and still works 15 to 
20 hours washing dishes at a nearby hospi· 
tal. "I like the pressure," he says. 

Kids willingly make the sacrifice in part 

because high school's frenzy of consumer
ism has grown only more intense. Teens 
have always coveted thy friends' belong
ings, but could do little about it when their 
pockets were empty. But teen earning pow
er increased from $65 billion in 1986 to 
595 billion last year, far outpacing infla
tion and parental income, according to 
Teenage Research Unlimited, a marketing 
firm. Teens spent 582 billion in 1991, and 
have maintained the pace despite the re
cession. The more money Johnny has, the 
more he buys. 

Some run~f·the-mill purchases by mid
dle-class teens capture the 90210-ish ex
pectations of teen life: Chris Lamarre, who 
works at· a Manchester carpet store, 
bought his girlfriend a Sl00 Gucci watch 
and himself a 5600 car stereo. Mary Kane 

I of Olney, Md., spent 51,000 of her earnings 
. from Lady Foot Locker to go to Canclin for 
I eight days with her friends. More and more 

students at Glenbrook South are spending 
hundreds of dollars to get beepers-not to 
consummate drug deals, but to retrieve 
messages from friends. Blame it on peer 
pressure: when you go out with friends, 
"you- don't want to say, 'I can't do 
that, I don't have the money'," explains 
Kirsten Fournier, a senior at Manchester 
West High. 

The growtb, of the youth spending cul
ture raises an fronic question: wasn't work 

!dICHAEL l.. ABRAMSON 

JOHN FtOREW 
'I like pressure,' says the senior, who 
gets top grades. runs cross-country 

and works 15 to 20 hours a week 
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DAVENPORT 
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(319) 391·8189 

W. DES MOINES 
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(515) 223-4143 

INDIANA 
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CASTlETON SQUARE MALL CHERRY CREEK MALL 
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CRESTWOOD PLAZA 
(314) 968-9133 
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W. FLORISSANT AVE. 
(314) 831·3311 

KANSAS CITY 
ANTIOCH MALL 
(B16) 454-9725 

SANNISnER MALL 
(816) 966-1106 

SPRINGFIELD 
BATTILEFIELD MALL 
(417) 887·7885 

TIFFANY PLAZA 
7400 E. HAMPDEN AVE. 
(303) 793·0115 

LAKEWOOD 
VILLA ITAUA SHP. CTA 
(303) 935-8684 

UITLETON 
SOUTHGLENN MALL 
(303) 798-5090 

WESTMINSTER 
WESTMINSnER MALL 
5503 W. 88TH AVE. 
(303) 427·9150 

KANSAS 

OVERLAND PARK 
OAK PARK MALL 
(913) 88&0294 

WICHITA 
TOWNE EAST SQUARE MALL 
7700 E. KELLOGG 
(316) 687·2500 

MONTANA 

BILLINGS 
RIMROCK MALL 
300 S. 24TH W. 
(406) 652·1343 
1·800-448-9696 

MISSOULA 
SOUTHGAnE MALL 
HWY 93 
(406) 728-2904 
'·800-535-8855 

NEBRASKA 

OMAHA 
WESTROADS MALL 
(402) 397·9002 

supposed to teach kids the "val
ue of the dollar''? Well, in a 
way it does. "You see a two
for~ne deal at a store and 
you're like, 'Whoaaa!'" says 
Chris Weir of Pembroke. Jerald 
Bachman, program. director of 
the University of Michigan's 
Institute for Social Research, 
argues that students who devel
op premature affiuence become 
accustomed to spending large 
percentages of their take-home 
pay. Why can Rasheda Steven
son, a Largo High senior, who 
worked 20 hours a week last 
year as a cashier, be so profli
gate? "If I see some dress shoes 
and they're, like, $80," she says, 
"my mother's going to wait un
til they go on sale. But if I want 
them I can get them right then 
and there. I don't have bills to 

~:t:t1·c,· 

3-9- - 58-r)J.3 

Teens in Two Societies 
In different cities, here's where teenagers get 
their money and how they spend their time. 

Percent working 
Mean number of 
hours warked weekly 

Percent feeUng stress 
at least once a week 

Portion of spending 
money from parents 

Weekly amount received 
from jobs and parents 

Percent datlng 

Weekly TV watching 

21% 

9.8 hrs. 

43.4% 

94.7% 

$86 

36.8% 

16.7 hrs. 
SOURCE: UNIVERSITY OF MICHIGAN 

.-
74% 

15.6 hrs. 

71.2% 

47.5% 

5205 

84.5% 

12 hrs. 

pay. I don't have any children. It's just me." spend it on what you want." The net effect 
Stevenson has 20 pairs of dress shoes-and is that teens can feeL and are treated, 
"a purse to go with every pair"-plus 10 more like adults. "It was like I just lived 
pairs of tennis shoes. there, like a tenant," says Marvin Silver 

The most important thing students can of Largo High. Last year he had dinner 
"buy" with their jobs is an altered rela- with his parents just on weekends while 
tionship with their parents. Time after he was working at Morton's department 
time, students say employment gave them store roughly 25 hours a week. ''I'm losing 
more freedom. Parents who would con- my kid," saYs-Betty Miller, whose daugh
temptuously reiuse to buy their children a ter, Kris, a Wakefield High senior, fixes 
shelf of color-coordinated Nikes can take pastries and cappuccino at Bistro Bistro 
the posture "It's your money; you can four and a half hours, four nights a week. 

MARTlNSlMON-8ABA Parents often agree to 

RASHEDA STEVENSON 
For this senior, having a job means the 

affluence of owning 20 pairs of dress 
shoes-all with matching purses 

the new arrangement because 
maintaining authority has be
come so diflicult. Vetoing a 
son's purchase of Calvins or a 
used Mustang would mean 
forcing him to swim against a 
tidal wave of materialism at 
school. Patricia Turner, moth
er of the Largo student who 
missed the football champion
ship, says parents now confront 
the extra fear that if they don't 
allow their kids to earn the 
trappings of adolescence legal
ly, they will be lured by the easy 
money of drug dealing. 

cash relief: A kid's self-suffi
ciency can also relieve a parent 
of financial burden, even if the 
teen isn't directly pitching in 
for rent. But saying that a 
daughter can't sacrifice the 
glee club to buy a car means 
that parents might have to pick 
her up at school; with both 
working, that might be impossi
ble. By accepting this assist
ance, parents in effect sell some 
of their authority for cash re
lief. They're selling too low, 
says Dr, Lawrence Hartmann, 
past president of the American 



Psychiatric Association. "Par
ents should be parents, and 
children should be children." 

der the administration ofLynn 
Martin. The number offederal 
investigators has dropped from 
970 to 841 in three years, and 
the department has asked for 
only 825 next year. States have 
cut back, too. illinois now has 
only 13 child-labor inspectors 
for the entire state, down from 

I 
I 
I 

For those empathetic chil
dren who try to take care of 
their families as well as do 
"youthful" activities, the pres
sure can be enormous. Mary 
Clark's mother encourages her 
to participate in Wakefield 
High activities because "you're 
only young once." But Mary 
was proud she was able to pay 
for redecorating her room so 
she wouldn't have to ask her 
mom, who is single and holds 
down two jobs, as a waitress 
and a secretary. But taking 
on so much can be overwhelm
ing. Last March, she was 
baby-sitting three nights a 
week, helping take care of her 
nephew, trying to learn her 
lines for her role in "Julius Cae-

18 five years ago. And while lax 
enforcement can lead to sleepy 
students, it also allows for far 
worse: more than 71,000 teen
agers were injured at work in 
1990, according to a recent 
study by the National Safe 
Workplace Institute. 

I 
I 

ANDREW CUTTING 
Pumping gas gives him money for a car and clothes. But 

. '. he 'felt like an idiot' when he fell asleep in study hall and 
bruised his head on the tip of his pen cap. 

Burger bonus: Attitudes of in
dividual bosses range from cru
el to paternal. One student said 
he was forced to miss gradua
tion ceremonies to keep his job. 
"I would have employers write 
me the nastiest letters because I 
wouldn't drop a chemistry class 

I 
I gar" and worrying about an ac-

ademic project soon due. She sat in class 
realizing that in addition to all that, she 
wasn't understanding the algebra lesson. 
In the middle of class, she broke down and 
quietly sobbed. 

Only in recent years have states, parents 
and business owners tried to preserve the 
numerous benefits of work while eliminat
ing the excesses. Washington state last 
month imposed a 20-hour limit for 16- and 
17 -year-olds while school is in session
half the previous level. Wisconsin, Indiana, 

New York,NorthCarolina and Mainehave 
restricted work h01ll8 this year, and. since 
1990, eight other states have changed their 
rules. But some business groups have mobi
lized to block restrictions. In Washington 
state, fast-food companies bused in burger 
fiippers to protest against the proposed re
duction to 20 hours a week. 

Such restrictions mean nothing, of 
course, if they're not enforced. A child-la
bor crackdown by former labor secretary 
Elizabeth Dole has all but disappeared un-

VANESSA THOMPSON 

because they wanted a kid to work at 1 
[p.m.]" says Manchester West principal I 
Robert Baines. "I finally wrote back and 
said, 'Please leave them alone until 2:33'." 
Yet other students reported that their su
pervisors helped them with homework or I 
craftedschedulesaroundexamsandathlet-
ics. The owners of25 McDonald's in Baton 
Rouge, La.; last year started offering bonus-
as to kids with good grades. A 3.0 average I 
earns an extra 15 cents per hour. Schools 
are increasingly taking the posture that if 

students are going to work, it 
should at least be at a meaning- I 
ful job. High-school students in 
rural Rothsay, Minn., actually 
run the local hardware and gro-
eery stores so students can gain I 
supervised experience tied to a 
curriculum. A program in Chi-
cago helps teens run New Ex
pression, a paper with a circula- J 
tion of 70,000. I 

Ultimately, though, it is nei
ther legislators nor employers 

::~ ~v~n S::~h~~~ i 
parents are proud oftheir chil
dren earning a paycheck, but It.i ,' 

find themselves unaware olthe 
problems their children's jobs 
can create. All parents want the 
best future for their kids. Once I' 
upon a time, after-school work 

Thompson (left) saw her grades drop from B's to D's last year after she increased her 
working hours from 25 to 30 a week. 'Teachers say education is your payment: she 

says, 'and that just makes me want to puke.' 

seemed a perfect way to teact 
sons and daughters a littlE 
somethingaboutther~al worle I 
and reward them WIth some . 
cash at the same time. Now, for 
toomanyteenagers, too much 0 

~ wise thing may be squander ~I 
mgthatveryfuture. I 

With Marcus Mabry in Washingto 
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March 9,1993 

Mr. Chairman, members of the committee -

My name is Sharon Hoff representing the Montana Catholic Conference. As 

Conference Director, I serve as the liaison for the two Roman Catholic Bishops 

of the State of Montana in matters of public policy. 

The Montana Catholic Conference supports SB 223. 

In late 1991, the U. S. Catholic Bishops wrote a document called "Putting 

Children and Families First." 
,. 

In this document the bishops state: "Our nation is failing many of our 

children. Our world is a hostile and dangerous place for millions of children. 

As pastors in a community deeply committed to serving children and their 

families, and as teachers of a faith that celebrates the gift of children, we 

seek to call attention to this crisis and to fashion a response that builds 

on the values of our faith, the experience of our community and the love 

and compassion of our people. 

In 1391 Pope Leo XIII published an encyclical entitled Rerum Novarum 

(The Condition of Labor). Pope Leo's writing decisively shaped Catholic 

social teaching to the current day. Regarding child labor, Pope Leo stated 

"Great care must be taken always to prevent the employment of children in 

factories until they are sufficiently mature in mind and body and character. 

Calls which are made too early upon the strength of youth can beat it down, 

like new-grown grass too tender to be trodden, and quite destroy all possibility 

of education." 

It is not easy to promote all legislation, especially when some interferes 

owith our personal self interest, 

Tel. (406) 442-5761 P.O. BOX 1708 

but when it comes to protecting children an~ 
530 N. EWING HELENA, MONTANA 59624 0 

I I 



youth, we must take strong steps to assure their safety and their future. 

SB 223 supports children and affirms their value in our society. I urge 

your support of SB223. 



Montana Family 

~ = ... 
Q = 

110 West 13th Street 
P.O. Box 1176 

Helena, Montana 59624 
406-442-1727 

Don Judge 
President 

The Associate Membership Program of the Montana State AFL-CIO 

TESTIMONY OF MONTANA FAMILY UNION ON SB 223 
BEFORE THE HOUSE COMMITIEE ON LABOR AND EMPLOYMENT RELATIONS, 

MARCH 9, 1993 

Mr. Chairman, members of the committee, for the record, I am Pam Egan, Executive 
Director of the Montana Family Union. I am here today in support of Senate Bill 223. 

Montana children work for a variety of reasons; some because their parents want them 
to learn responsibility and the value of hard work, some to earn extra spending money, some 
to help pay for college. These can be noble goals. 

Unfortunately, bad economic policy has made it necessary for some children to have to 
work to help their families put food on the table. But it's the government's responsibility to fix 
the economic problems, not let child workers pay the price. 

We must remember that a child who is exploited in the workplace learrisneither re
sponsibility, nor the value of hard work. 

What that child does learn is that employers have no responsibility to their workers. 
An exploited child learns that hard work is not rewarded. with dignity, respect or fairness. 
They learn that their education is worth less than their paycheck. They learn that workers, and 
children, are expendable -- to dangerous equipment, to hazardous chemicals, to excessive 
hours -- but that profits are not. 

The Montana Family Union believes that all young people have a right to a decent 
childhood. Excessive hours and hazardous conditions undermine that right. 

We believe that all children deserve to have an education -- one that will prepare them 
to enter the adult work force when the time comes. We believe it is unconscionable for chil
dren to be exploited by unscrupulous employers for the sake of profits. 

Current Montana law does very little to protect children from many hazardous occupa
tions and does nothing to protect them from excessive hours. 

This bill begins to correct those problems. While we wish it were even stronger, it is 
an important step in the right direction. 

The Montana Family Union respectfully urges a favorable recommendation on Senate 
Bill 223. 

abor wants nothing for itself that it would not willingly share with others. 
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UNITED INDUSTRY, INC. and its 
subsidiaries, and SILLIAM LEE HIX, 

vs Plaintiffs, 

. THE MONTANA DEPARTMENT OF LABOR AND 
INDUSTRY and its Commissioner MIKE 
MICONE, Defendants. 

JUDGMENT IN A CIVIL CASE 

CASE NUMBER: CV 89-67-BLG-JFB 

o Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has rendered 
its verdict. 

G1 Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or heard and a 
decision has been rendered. "': 

IT IS ORDERED AND ADJUDGED 

THAT PLAINTIFFS' MOTION FOR SUMMARY JUDGMENTIS GRANTED, AND THAT 

DEFENDANT'S AND DEFENDANT-INTERVENORS' MOTIONS FOR Su}~~RY JUDGMENT 

ARE DENIED. 
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UNITED INDUSTRY, INC. and its 
subsidiaries, and HILLIA11 LEE 
HIX, 
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) 
) 
) 
) 
) 
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Plaintiffs, 

THE 110NTANA DEPARTMENT OF LABOR ) 
AND INDUSTRY and its commissioner ) 
MIKE MICONE, ) 

Defendants. 
) 
) 

CV 89-67-BLG-JFB 

MEMORANDUM OPINION 
AND ORDER 

Presently pending before this Court are ~ross Motions 

for Summary Judgment in this declaratory judgment action. For 

the reasons set forth below, plaintiffs' Motion is . granted, 

defendants I I-iotion is denied, and defendant-intervenors I Motion 

is also denied. 

Facts and Procedural Background 

Plaintiffs filed this action seeking a declaratory 

ruling, pursuant to 28 U.S.C. §2201 and Rule 57, Fed.R.Civ.P., 

that a provision of Montana's prevailing wage statute for 

public construction projects is preempted by the' Employee 
,r 

Retirement Income security Act of 1974, 29 U.S.C. §1001 t et seg. 

("ERISAII) . Montana's Little Davis Bacon Act, otherwise known 

as the Montana Prevailing Hage Act, provides in part .~hat: 

[a]ll public works contracts ... musE contain a prOV1S10n 
requiring the contractor to pay the standard prevailing 
rate of wages, including fringe benefits for health and 
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welfare and pension contributions and 
provisions, in effect and applicable to 
which the work is being performed. 

travel allowance 
the district in 

Mont. Code Ann. §18-2-403(2). Another provision of this Act 

directs that" lI(w]henever the employer is not [a] .signatory 

party to a collective bargaining agre~ment, those moneys 

designated as negotiated fringe benefits shall be paid to the 

employee as wages. II Mont. Code Ann. §18-2-405 (IISection 405" 

or 1I§405 11 ). 

Plaintiff United Industries and some of its 

subsidiaries are not signatories to collective bargaining 

agreements, but they do participate in ERISA-approved employee 

benefit plans administered by the Montana Contractors 

Association. Plaintiff William wix is an employee of Pioneer 

Ready Hix, a united Industries subsidiary that is.,not a 

signatory party to a collective bargaining agreement. 

Plaintiffs contend that §405--requiring non-signatory parties 

to collective bargaining agreements to pay fringe benefits in 

. the form of cash wages--violates ERISA, which provides a 

uniform and comprehensive body of federal law to govern 

employee fringe benefits, including welfare and pension plans. 

They contend, among other allegations, that Montana I s s.:tatutory 

scheme impermissibly dictates that funds originally earmarked ,-
for contribution to ERISA benefit plans must be paid· to their 

employees directly as cash wages. Thus, plaintiff~ ~ssert that 
., 

§405 imposes additional conditions, n6't contemplated by 
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Congress, on those employers who participate in ERISA benefit 

plans but who have not signed collective bargaining agreements. 

In moving for a declaratory judgment that §405 is 

preempted, plaintiffs originally named as defendants only 

Hontana's Department of Labor and Industry, and its 

commissioner vlho is charged with administration of the law 

( "the state"). On October 30, 1989, however, this Court 

granted a Hot ion to Intervene brought by the Montana District 

Council of Laborers and International Union of Operating 

Engineers, Local 400 (IIUnions"). In so ruling, this Court 

found that the Unions had an interest in IIpreserving 

(I1ontana / s] statutory scheme" and the "resulting competitive 

edge" favoring union employers over those employers vlho use 

non-union labor. See Order of October 30, 1989, at 4-5. 

~ Discussion 

This Court finds that it has original jurisdiction to 

.. decide this declaratory judgment action pursuant to 28 U.S.C. 

§1331. See.generally Hydrostorage, Inc. v. Northern California 

Boilermakers Local Joint i\pprcmticeship coromi ttee, 891 F. 2d 

719, 725 (9th Cir. 1989), cert. denied, 111 S.ct. 7~ (1990); 

stone & Webster Enqineerinq Corp. v. rIsley, 690 F.2d 323, 
" 

327-28 (2d Cir. 1982), affirmed, 463 U.S. 1220 (1983). 

Furthermore, the Court finds that a "substantial' controversy" 

exists between the parties, who have ~dverse and immediate 

legal interests at stake, depending on the outcome, of this 
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action. See National Basketball Asso. v. SDC Basketball Club, 

Inc., 815 F.2d 562, 565 (9th Cir.), cert. dismissed, 484 U.S. 

960 (1987); Nuclear Engineering Co. v. Scott, 660 F.2d 241, 

251-52 (7th Cir. 1981), cert. denied, 455 U.S. 993 (1982). 

AI~ parties .have moved for summary judgment. Rule 

56(c), Fed.R.Civ.P., states that summary judgment "shall be 

rendered forth'\vith if the. pfeadings, depositions, answers to 

interrogatories, and admissions on file, together' with the 

affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to 

judgment as a matter of law." The parties agree that the 

question of preemption is a purely legal dispute ~that may be 

decided on motions for summary judgment, based upon affidavits 

and stipulated facts. 

Having carefully considered the briefs, arguments, and 

materials on file, the Court is now prepared to rule. 

A. ERISA's Preemption Provision. 

ERISA "established a comprehensive federal statutory 

scheme designed to protect two tYP9S of 'employee benefit 

plans': 'pension' plans and 'welfare' plans." Retire~ent Fund 

Trust of Plumbing v. Franchise Tax Board, 909 F.2d 1266, 1269 

(9th Cir. 1990) (footnotes omitted). Because Congress intended 

to create a uniform body of law in this field, ERIS~ contains a 

broad preemption provision, "whereby' -= federal law 'will 

supersede any and all State laws insofar as they 'may now or 

4 
ORDER\8967\02 



hereafter relate to any employee benefit plan' under the Act." 

Id. quoting 29 U.S.C. §1144(a) (footnote omitted).11 

The scope of ERISA's preemption provision is one of 

the most widely litigated issues in labor law. As an initial 

matter, any analysis of preemption issues "must be guided by 

respect for the separate spheres of governmental authority 

preserved in our federalist system. II Alessi v. 

Raybestos-Manhattan, Inc., 451 U.S. 504, 522 (1981) . In 

passing ERISA, the Supreme Court has held that "Congress did 

not intend to pre-empt areas of traditional state regulation." 

MetroDolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 740 

(1985). Yet, ERISA clearly contemplates some preemption of 

state law. 29 U.S.C. §1144(a). 

To strike the proper balance between respect for the 

states' traditional police powers and ERISA'S preemption 

provisions, the Ninth Circuit Court has devised a ti·lQ-prong 

test to determine whether preemption of a state is 

appropriate. A state law may be preempted if it both (1) 

"relates to" and (2) "purports to regulate," directly or 

indirectly, an employee benefit plan. Hvdrostorage, 891 F.2d 

at 729; Local Union 598, Plumbers & Pipefitters . Industry 

Journevmen .& Apprentices Training Fund v. J.A. Jones Constr. 

Co., 846 F.2d 1213, 1218 (9th Cir.), affirmed, 488 U.S. 881 

11 ERISA contains some specific exceptions to this broad 
preemption provision. See 29 U.S.C. §1144(b).· None of 
these exceptions apply to the instant case. 
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(1988) . The parameters of this two-pronged test are explained 

more fully below. 

1. state laws that "relate to" ERISA plans. 

Generally, "[a] law 'relates to' an employee benefit 

plan, in the normal sense of the phrase, if it has a connection 

ylith or reference to such a plan." Mackey v. Lanier Collection 

Agency & Service, Inc., 486 U.S. 825, 108 S.ct. 2182, 2185 

(1988) (cita±ion and emphasis omitted). A state law that 

directly affects the administration of ERISA plans is therefore 

preempted. Id. This is true even if the state law does not 

explicitly mention ERISA plans, and it is true even if the 

state law advances ERISA's underlying purposes, Id. , at 

2185-86 ("Legislative 'good intentions' do not save a state law 

within the broad pre-ernptive scope of §514{a) [29. U.S.C. 

§1144(a)]."). 

Nevertheless, not every state law that touches on 

ERISA benefit plans will be preempted. "Some state actions may 

affect employee benefit plans in too tenuous, remote, or 

peripheral a manner to warrant a finding that the law 'relates 

to' the plan. 1I Sha'll v. DeltCl Air Lines. Inc., 463 U.S. 85, 100 

n.21 (1983); see also Retirement Fund Trust, 909 F.21 at 1274; 

J.A. Jones Constr. Co., 846 F.2d at 1220. Thus, the Ninth 

Circuit Court recognizes that a "'neutral' state law of general 

application with a 'tClngential' impact on a pOlan does not 

'relate to I ERISA and is not preemptea." Retirement Fund 

Trust, 909 F.2d at 1280-81. 
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2. Laws that "purport to regulate" ERISA plans. 

The second prong of the Ninth Circuit Court's test for 

preemption of a state law under ERISA requires that the state 

law must "purport to regulate" the administration of ERISA 

plans. "A law purports to regulate a plan if it attempts to 

reach in one "''1ay or another the terms and condi tions of 

employee benefit plans." Hydrostorage, 891 F.2d at 7:);1;) (citing 

J. A. Jones, 846 F.2d at 1218 and Lane v. Goren, 743 F.2d 1337, 

1339 (9th Cir. 1984». Although the criteria for jUdging 

\'Jhether a statute "purports to. regulate" ERISA plans is not 

entirely clear, the case law reveals that the Courts must 

examine both (1) the plain language of the statut~ for explicit 

references to ERISA, and (2) the overall effects that the 

statute may have on administration of ERISA plans. See, e.g., 

Retirement Fund Trust of Plumbing, 909 F.2d at 1281; 

Hvdrostoraqe, 891 F.2d at ?30.£/ 

Even though the words "purport to regulate" may imply that 
a statute's exolicit purpose must be to affect an ERISA 
plan before it may be preempted, the case law clearly 
indicntes that a stntute may implicitly "purport to 
regulate" ERISA plans, and therefore may be preempted. The 
Supreme Court, in fact, consistently demands that the lower 
courts look at the effects of state laws on ERISA plans, 
even when the laws are outwardly silent with respect to 
ERISA. See, e.g., Fort Halifax Packing Co. v. Coyne, 482 
U.S. 1, 10, 13 (1987) (examining the possible effects of 
state law on employer's administration of ERISA plan, 
especially whether state law would unduly complicate plan 
administration) ; Metropolitan Life, 471 U~S. at 739 
(recognizing that indirect state actions bearing on ERISA 
plans may encroach on areas of exclusive federal 
jurisdiction); Alessi, 451 U.S. at 525 (examining effects 
of workers' compensation law on employer administration of 
ERISA plan) . 
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Thus, even though a state law may be outwardly silent 

with respect to its impact on ERISA plans, the law will be 

preempted--it will be held to "purport to regulate" ERISA 

plans--if it unduly influences the administration of ERISA 

plans. Ethridge v. Harbor House Restaurant, 861 F.2d 1389, 

1404 (9th eire 1988) (ERISA preempts only those state laws 

affecting administration of covered plans); Nevill v. Shell oil 

Co., 835. F.2d 209, 212 (9th Cir. 1987) ("[S]tate law is 

preempted if the conduct sought to be regulated by the state 
. 

law is part of the administration of an employee benefit 

plan."). As the Second circuit Court observed, 

What triggers ERISA preemption is not just any indirect 
effect on administrative procedures but rather an effect on 
the primary administrative functions of benefit plans, such 
as determining an employee's eligibility for a benefit. 

Howard v. Gleason Corp., 901 F.2d 1154, 1157 (2d Cir. 1990) 

(quoting Aetna Life Ins. Co. v. Borges, 869 F.2d 142, 146 (2d 

Cir.), cert. denied, 110 s.ct. 57 (1989»: 

_." -. 

B. Preemption of 918-2-405, M.C.A. 

Turning to the facts of t~is case, ERISA will only 

preempt §405: (1) if §40S "relates to" ERISA benefit plans, and 

( 2 ) if §405 "purports to regulate," either dire.ctly or 

indirectly, ERISA benefit plans. Hydrostorage, 89~ F.2d at 

726; J.A. Jones Constr. Co., 846 F.2d at 1218. "A lLlw 'relates 

to' an employee benefit plan . if it has some connection 

\·!ith or reference to such a plLln." Mac}:ev, 108 S.ct. at 2185. 
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Clearly, §405 does not 

plans. It speaks only 

make explicit 

generally of the 

"reference 

need for 

to" ERISA 

non-union 

employers to 

For the same 

pay "negotiated fringe 

reason, §405 does not 

regulate" ERISA plans. 

benefits" as cash wages. 

explicitly "purport to 

Because the language of §40S is silent with respect to 

its relationship to ERISA plans, the Court may only find that 

the state law is preempted (1) if it has some indirect, but 

significant, "connection with" ERISA benefit plans, and (2) if 

the overall effect of §40S is to influence the administration 

of such plans. In application, these two factors merge. The 

Ninth Circuit Court acknowledges that when a court~finds that a 

state law influences the administration of ERISA benefit plans, 

and thus "purports to regulate" them, the state law necessarily 

has a "connection with" ERISA plans. J.A. Jones Constr. Co., 

846 F.2d at 1218. The Court will therefore focus its inquiry 

on the effects of §40S on the administration of ERISA benefit 

plans in Montana. 

One effect of §40S on employers who are not signatory 

to collective bargaining agreements is to discourage their 

participation in ERISA plans. See Affidavit of Lloyd, Lockrem, 

para. 17. Employers using non-union labor who wish both to 

comply with §40S and to participate on behalf of their 

employees in ERISA benefit plans must pay fring~ benefits 

twice. section 405 requires that they pay the fringe benefits 

in cash wages; ERISA contemplates that the employer 'will pay 

9 
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the fringe benefits as contributions to welfare and pension 

plans. Thus, non-union employers who comply with state law and 

who participate in ERISA plans are inevitably placed at a 

competitive disadvantage compared to employers using union 

labor. See Affidavit of Joel T. Long, para. 11. Their costs 

of providing fringe benefits is higher.lI 

"A statute which mandates employer contributions to 

benefit plans and which effectively dictates the level at which 

those contributions must be made has a most direct connection 

'vlith an employee benefit plan. 11 J.A. Jones Constr. Co., 846 

F.2d at 1219 (emphasis added). Because §405 is a mandatory 

statute and participation in ERISA plans is voluntary, 

non-union employers faced with paying fringe benefits twice as 

a result of the state law will choose not participate in ERISA 

plans if they want to remain competitive with employers using 

union. labor in bidding for public works projects. See 

Affidavit of Joel T. Long, para. 23. Thus, although §405 does 

·not mandate specific employer contributions to ERISA benefits 

plans, it does "effectively dictate the level at which those 

contributions" will be made by employers using non-union 

labor: The level of contribution will be zero.iI 

1I Both the State and the Unions explicitly recognize that 
§405 effectively compels employers using non-union labor to 
pay fringe benefits twice, if they also wish to contribute 
to ERISA plans. See Commissioner's Brief in Support of 
Hotion for Summary Judgment, at 6; Brief -in Support of 
Unions' Hotion for summary Judgment, at'" 12. 

if A drop in non-union employer contributions to ERISA plans 
~s a simple, straightforward economic consequence of §405, 
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Because §405 will cause non-union 

contributions to ERISA benefit plans to drop, 

3-9-f.5 
5B-3¥ot.. 

employer 

§40S will 

significantly influence and directly affect the administration 

of some ERISA plans--it may even cause some plans to fail for 

lack of funding. This will have a direct effect on "the 

primary administrative functions of [ERISA] benefit plans." 

Howard, 901 F.2d at 1157. The Court therefore finds that §405 

has a "connection with" and implicitly "purports to regulate" 

ERISA plans. For this reason, the Court holds that §40S is 

preempted to the extent that it requires employers \yho are not 

signatory to collective bargaining agreements to pay those 

fringe benefits in cash wages that they woul? otherwise 

contribute to ERISA employee benefit plans, as defined by 29 

U.S.C §1002 and elsewhere in ERISA. 

The Court also believes that preemption of §40S is 

warranted on a separate ground. Because §40S permits employers 

who are signatory to collective bargaining agreements to make 

if not an unSUbstantiated fact, as the State and Unions 
argue. Furthermore, the Court rejects the State's and 
Unions' contention that §40S should not be preempted 
because its primary effect is to raise the cost of doing 
business for employers who use non-unionized workers, and 
that this is not a sufficient reason for preemption. While 
§40S may in fact raise some employer costs, . it will 
necessarily have a direct effect on employers' 
contributions to ERISA plans as well. Because of the 
double payment problem, employer contributions to ERISA 
plans will inevitably drop. This effect on 'the plans 
themselves, not the employers' costs~ of doing business, 
constitutes the Court's principal concern. 
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fringe benefit contributions to ERISA benefit plans without 

incurring extra cash wage costs, the Montana statute creates: 

(1) incentives for employers to sign collective bargaining 

agreements to reduce the cost of paying fringe benefits under 

both ERISA and §405, and (2) incentives for employees to 

unionize so they are not subject to higher income taxes on 

fringe benefits paid only as cash wages. See General Electric 

Co. v. New York State Department of Labor, 891 F.2d 25 (2d Cir. 

1989), cert. denied, 110 S.ct. 2603 (1990) (fringe benefits 

paid as cash may have less value to employees than ERISA plan 

contributions) . Standing alone, ERISA itself favors neither 

employer-created E~ISA benefit plans nor union-sanctioned ERISA 

plans: the federal statute is neutral. The effect of the 

Montana law is to advance a goal that Congress has not endorsed 

ln ERISA: it turns ERISA's employee protection provisions into 

a mechanism to foster a more heavily unionized workforce. 

Congress clearly did not have this goal in mind when it passed 
". 

ERISA. See qenerallv H.R. Conf. R. No. 93-1280, 93d Cong., 2d 

Sess., reorinted in 1974 U.S. Code Congo & Admin. News 5038, 

5038-39 (ERISA designed to regulate administration of all 

private pension plans uniformly). For this reason, the Court 

believes that §405 must also be preempted. Fort Halifax 

Packing co., 482 U.S. at 8 (purpose of Congress is the 

"ultimate touchstone" in ERISA preemption analysis): Sha\·" 463 

U.S. at 98 (ERISA preempts those laws affecting the underlying 
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purpose of the Act) .11 

In finding that ERISA preempts §405, the Court rejects 

the State's and the Unions' argument that §405, as part of 

Montana's prevailing wage statute, is a neutral law of general 

applicability. These parties argue that the fundamental 

purpose of the statute is to ensure that "all workers receive 

the same contribution toward fringe benefits, regardless [of] 

vlhether a collective bargaining agreement, an employment 

contract or a benefit plan exists." See Brief in Support of 

Commissioner1s Motion for Summary Judgment, at 7. Thus, the 

state and Unions maintain the §405 is analogous to a minimum 

\·:age law, and merely represents an exercise ~of Montana/s 

traditional police powers. In short, they argue that §405 is a 

lI neutral ll statute, that has only an incidental effect on ERISA 

plans, if, in fact, it has any effect at all. 

The Court general~y agrees that Montana/s prevailing 

wage statute is not preempted by ERISA. section 18-2-403(2), 

M.C.A., for example, requiring public works contractors to pay 

their employees the "standard prevailing wage" including fringe 

benefits, is a valid expression of the state/s interest in 

protecting local wage standards. As mentioned above, .1Icongress. 

~ The Court recognizes that §405 was originally enacted in 
1931, well before Congress passed ERISA. Neyertheless, 
ERISA's preemption provision applies to "any ·and all State 
laws insofar as they may now or hereafter relate to any 
employee benefit plan." Retirement Fund Trust, 909 F.2d at 
1269 (quoting 29 U.S.C §1144(a)). 
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did not intend to preempt areas of traditional state 

regulation" in passing ERISA. Metropolitan Life, 471 U.S. at 

740. 

Nevertheless, §405 goes beyond a traditional 

manifestation of Montana's police powers and is not a "neutral" 

statute. By its very terms, §405 treats the fringe benefit 

contributions of employers using union labor differently from 

the fringe benefit contributions of employers using non-union 

labor: "Whenever the employer is not [a] signatory party to a 

collective bargaining agreement, those 

negotiated fringe benefits shall be paid 

tolages." Mont. Code Ann. §lS-2-405. 

moneys designated as 

to the employee as 

section 405 clearly 
"': 

discriminates between employers using a unionized workforce and 

employers using non-union labor. The Court thereiorerejects 

the State's and Unions' contention that ERISA does not preempt 

§40S because it is a neutral law of general applicability. 

Conclusion 

ERISA preempts any state law that "relates to" and 

"purports to regulate,lI either directly or 

health, welfare, and pension pluns. 

matter of law that §lS-2-405, M.C.A., 

indirectly, employee 

The Court finds as a 

discourages fringe 

benefits contributions to ERISA plans by employers using 

non-union laborers. As a consequence of these lower 

contributions, the 

will be directly 
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of ERISA plans 
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sufficient 
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connection with, and effect on, the administration of ERISA 

benefit plans to warrant preemption under 29 U.S.C. §1144(a). 

Furthermore, by allowing employers using unionized 

labor to contribute freely to ERISA plans, while requiring 

employers using non-unionized laborers to pay fringe benefits 

in cash before making ERISA plan contributions, §405 turns 

ERISA's provisions into a device to promote unionization of 

Montana's workforce. Congress expressed no such preference for 

union labor in passing ERISA, and Montana law cannot indirectly 

inject such a goal into a federal statutory scheme. section 

405 must be preempted for this-reason as well. 

In so ruling, the Court limits the preemptive effect 

of ERISA to those fringe benefits that implicate the concerns 

of the federal statute--employee welfare benefit plans and 

employee pension plans. Montana may still require those 

employers who are not signatories to collective bargaining 

agreements to pay other fringe benefits as cash wages. 

For the foregoing reasons, 

IT IS ORDERED that plaintiffs' Motion for Summary 

Judgment be and hereby is granted. section 18-2-405, M.e.A., 

is preempted by the Employee Retirement Income Security Act of 

1974, 29 U.S.C. §1144(a) to the extent that it -requires 

employers who are not signatories to collective bargaining 

agreements to pay as cash wages any health, we~fare, and 

pension benefits that they would otherwise contribute to 
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federally approved ERISA benefit plans, as defined by 29 U.S.C. 

§1002 and elsewhere in ERISA. 

IT IS FURTHER ORDERED that defendant's and 

defendant-intervenors' Motions for Summary Judgment be and 

hereby are denied. 

The Clerk is directed forthwith to notify counsel for 

the respective parties of the making of this Order~ 
-tu \ 

Done and dated this icr day of February, 1991. 

District Judge 
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The 52nd Legislature in 1991 enacted HB 591, which provides as follows: 

A contract let for a project costing more than $25,000 and financed in 
whole or in part by tax-exempt industrial revenue bonds must contain 
a provision requiring the contractor to pay the standard prevailing 
wage rate in effect and applicable to the district in which the work is 
being performed. 

That bill has been codified in the public contract laws at Section 18-2-403(4). 
At least three significant problems have arisen relating to this law: (1) it is not clear 
what bonds are referred to in the phrase "tax-exempt industrial revenue bonds"; (2) 
because the law is not codified or referred to in any of the statutes relating to the 
issuance of tax-exempt bonds, most issuers and underwriters of bonds, bond 
counsel, borrowers and others working with tax-exempt bonds have been unaware 
of the law, with the result that the law may often but inadvertently have been 
violated; and (3) because the law refers to "a contract let for a project" it is not clear 
how it applies in the case of a total construction program of which a bond-financed 
project might be but a part. 

We encourage this committee and the legislature to approve legislation 
which would: (1) clarify which type of bonds the prevailing wage requirement 
applies to, (2) direct that the provision be codified or referred to in the appropriate 
bond statutes, (3) clarify how it applies to large undertakings of which bond-financed 
projects are but a part, and (4) establish that if and to the extent the prevailing wage 
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requirement applies to bond-financed projects, it applies only to projects financed by 
bonds issued after the effective date of the clarifying legislation. 

Background of HB 591. HB 591 was introduced in the 1991 session as a bill 
entitled" A Bill to Require that a Contract Let for a Project Costing More Than 
$25,000 and Receiving a State Tax Exemption Contain a Provision Requiring the 
Contractor to Pay the Standard Prevailing Wage." Even though HB 591 was 
amended in the House Taxation Committee to substitute the term "financed in 
whole or in part by tax-exempt industrial revenue bonds" for "receiving a state tax 
exemption," a significant change in concept, the status sheet through the legislati ve 
session continued to define the bill as "Prevailing Wage Law Applies to Tax Exempt 
Project". This may explain, at least in part, why persons involved with the issuance 
of tax-exempt industrial revenue bonds did not attend the commjttee meetings, did 
not offer comments in 1991, and were generally not aware of the passage of the law. 
I have reviewed the testimony on HB 591 before both the House Taxation 
Committee and the Senate Taxation Committee, and do not find anywhere a clear 
statement of the intent of the sponsor of the legislation as to the applkability of the 
proposed legislation. Those minutes also reflect a misunderstanding of "tax-exempt 
industrial revenue bonds." To aid the Committee in appreciating the problem 
which the law has created and determining how to amend the law, we think it 
might be helpful to describe the term "tax-exempt rndustrial revenue bonds", who 
issues them in Montana and for what purposes. 

Overview of Industrial Revenue Bonds. Before 1968, the Internal Revenue 
Code permitted the issuance of state and local bonds on a tax-exempt basis even if 
the proceeds of the bonds were used completely for private purposes. As a general 
rule, State statutes authorized the issuance of such bonds where the State or local 
government found that tax-exempt financing could serve, foster or encourage 
within its jurisdiction a public interest or public purpose, such as economic 
development and job creation through industrial, manufacturing, and commercial 
projects. Similarly, tax-exempt financing was made available to organizations 
providing goods and services of benefit to the community, such as hospitals and 
other health care facilities, pollution control facilities, multifamily housing, 
hydroelectric facilities and recreation facilities. The State statutes authorizing these 
bonds generally characterized them as industrial revenue bonds ("IRB's"), industrial 
development bonds ("IDB's"), or economic development bonds. In 1968, Congress 
amended the Internal Revenue Code to include a definition of "industrial 
development bond". In essence an industrial development bond was an issue of 
bonds more than 25% of the proceeds of which was used in the trade or business of a 
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non-exempt person and more than a major portion of the principal and interest of 
which was secured by, or was to be derived from, payments in respect of property 
used in a trade or business. With the 1968 amendment interest on industrial 
development bonds became subject to federal income taxation unless the bonds 
were within one of several exceptions. 

The state or municipality issuing industrial development bonds was rarely if 
ever the obligor on the bonds. Most often, the issuer would loan the proceeds of the 
bonds to the private borrower, who would agree to use the proceeds to construct or 
acquire a particular facility and to repay the loan at times and in amounts sufficient 
to pay the principal of and interest on the bonds when due. In Montana, like most 
states, the enabling legislation provided that the issuer had no pecuniary liability on 
the bonds so issued. Since no public money was involved, otherJhan the proceeds 
of the bonds which were repayable by the private borrower, and the project was not a 
public facility, such projects have not generally been subject to the competitive 
bidding requirements or other laws applicable to public projects or contracts. 
Similarly, recognizing the private character of the bond-financed projects, the 
projects are normally subject to property taxes, unless the financing itself is for a tax
exempt organization, such as a hospital. 

Over the years and particularly since 1986, the restrictions on tax-exempt 
financing for the benefit of private parties have increased. With the adoption of the 
Internal Revenue Code of 1986, the term "industrial development bonds" or IDB's" 
as they were called, was removed from the Code. Instead, the 1986 Code now refers 
to "private activity bonds," which are defined so as to include all bonds which were 
industrial development bonds but also includes a variety of other bonds which were 
not industrial development bonds. 

Under the Code as it currently exists, private activity bonds bear interest 
exempt from federal income taxes only if they satisfy many statutory requirements 
and regulations and are issued for one of the following purposes: 

A. Exempt Facilities Bonds 
(1) airports, 
(2) docks and wharves, 
(3) mass commuting facilities, 
(4) facilities for the furnishing of water, 
(5) sewage facilities, 
(6) solid waste disposal facilities, 
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(7) qualified residential rental projects, 
(8) facilities for the local furnishing of electric energy or gas, 
(9) local district heating or cooling facilities, 
(10) qualified hazard waste facilities, or 
(11) high-speed intercity rail facilities; 

B. Qualified Student Loan Bonds; or 

C. Qualified 501(c)(3) Bonds (this includes hospitals). 

In Montana, there are currently five entities that are specifically authorized to 
issue "private activity bonds". In addition, the State, through the Board of 
Examiners, may issue bonds which would generally be deemed t9 be "private 
activity bonds" for purposes of the Code, even though the facility financed is owned 
and operated by the State. The Broadwater Dam project is a good example. 
Similarly, cities are authorized by Title 7, chapter 7, part 44, to issue revenue bonds 
to finance various facilities, including airports and public parking facilities; such 
bonds, because of the "non-governmental use" of the facilities, may also be private 
activity bonds. In addition, cities and now counties are authorized to issue tax 
increment bonds for certain purposes and some of such bonds may also constitute 
private activity bonds. To complicate matters further, they may bear interest that is 
not tax-exempt for federal tax purposes. 

1. Cities and counties have been authorized since 1965 under the provisions 
of Title 90, Chapter 5, Part 1, MCA, to issue bonds to finance projects for 
"commercial, manufacturing, agricultural, or industrial enterprises; recreation or 
tourist facilities; local, state, and federal governmental facilities; multifamily 
housing, hospitals, long-term care facilities, or medical facilities; higher education 
facilities; small-scale hydroelectric production facilities with a capacity of 50 
megawatts or less; and any combination of these projects." Bonds issued to finance 
some of these projects, even though permitted by Montana law, would no longer 
qualify for federal tax exemption. While the title of Chapter 5 of Title 90 is 
"Industrial Development Projects," the statute itself does not use that term with 
reference to bonds issued under that law. (Generally, the title of the bonds would 
reflect the nature of the project for which the bonds were being issued, for example, 
"Hospital Revenue Bonds", "Solid Waste Facility Bonds" and would not likely be 
called "Industrial Revenue Bonds.") Was it the intent of HB 591 that the prevailing 
wage requirement extend to all types of bonds issued by cities and towns under this 
Act? 
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2. The Board of Investments is authorized to issue bonds for the same types 
of projects as those for which cities and counties may issue bonds, under the 
Economic Development Bond Act of 1983. As with the cities and counties, some of 
the authorized purposes may no longer be eligible for tax-exempt financing under 
the Code. 

3. The Montana Health Facility Authority (the "MHFA") is authorized by 
Title 90, Chapter 7, Part 3, to issue bonds for eligible health facilities that are owned 
and operated by nonprofit corporations. Under this statute, the MHFA provides tax
exempt financing to hospitals, as well as small nonprofit corporations which 
construct, with tax-exempt bonds, facilities such as day care centers and group homes 
in local communities, which may in turn provide services to Stqte clients on a 
contract basis with the State. 

4. The Montana Board of Housing is authorized under Title 90, Chapter 6, 
Part 1, to issue bonds to finance both single family and multifamily housing. 

5. The Montana Higher Education Student Assistance Corporation is 
authorized to issue Qualified Student Loan Bonds. Since those bonds would not 
finance projects within the meaning of 18-2-403(4), those bonds probably are not at 
issue here. 

Under current Montana law, interest on bonds issued by Montana 
governmental entities is exempt from state income tax, whether or not such interest 
is exempt from federal income tax. 

Currently, the laws governing the issue of private activity bonds by the Board 
of Investments and cities and counties do require contracts for the construction of 
bond financed projects to require that contractors give a preference to Montana 
labor. See 90-5-114, 17-5-1526 and 17-5-1527, MCA. 

Current State of Confusion. Since HB 591 did not define the term "tax
exempt industrial revenue bonds," it is difficult to determine to which of the bonds 
described above the legislation was meant to apply. Because the Code no longer uses 
the term "tax-exempt industrial revenue bonds" (and did not include the term 
when HB 591 was passed), there is no extraneous definition to assist in 
interpretation. Under the 1954 Code definition (i.e., pre-1986), bonds issued to 
finance hospital projects owned and operated by a 501(c)(3)organization, would not 
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in most cases be industrial revenue bonds, but such bonds are likely to be private 
activity bonds under the 1986 Code. The committee minutes shed some light on the 
intent, but are in themselves confusing. It appears from the February 14 hearing in 
the House Taxation Committee, that the proponents believed that taxes or other 
public money was being used for the projects being financed. Two separate 
statements indicated that because the contractors were being paid from public funds 
to complete the projects, there was no reason to not make them subject to the 
prevailing wage. (Perhaps because of the discussion about public monies being used 
for these types of projects, it was deemed appropriate to codify HB 591 in Title 18, 
which is the title reserved for Public Contracts. No other provisions of the public 
contract law apply to projects financed with tax-exempt bonds, except the Montana 
labor preference which is clearly indicated in provisions of the pertinent bond law.) 
It is unclear, however, that the decision to require prevailing wage rested on 
whether public funds were actually being used. One proponent indicated an intent 
to ,have the provision apply when cities, counties and the State were issuing tax
exempt bonds to promote industrial and commercial expansion. 

One proponent indicated that it was not the intent to have it apply to Board of 
Housing programs. It was suggested that an amendment would be offered to 
exempt the Board of Housing, but it does not appear that such an amendment was 
offered. No mention was made of an intent to have the statute apply to hospitals or 
other health care projects, but subsequently to enactment of the legislation a 
proponent has contended that its intent was to have it apply to hospitals. 

Uncertainty as to Meaning of "Project". HB 591 by its terms applies to "a 
contract let for a project costing more than $25,000 and financed in whole or in part 
by tax-exempt industrial revenue bonds." The term "project" is also used in the 
laws we referred to above which authorize the issuance of certain types of state and 
municipal bonds. If bonds are issued to finance a "project" which is but one 
component of a facility, it seems reasonable to interpret HB 591, if applicable, as 
meaning the bond-financed project, but it is also possible because of the phrase 
"financed in whole or in part" that the "project" under HB 591 is the total facility of 
which the bond-financed project is but a part. For example, the City of Great Falls 
has announced its intent to issue tax increment industrial infrastructure bonds to 
finance certain public improvements (streets, sewers, utilities, etc.) related to the 
American Ethanol project. The tax increment bonds will be issued in the 
approximate amount of $10,000,000-$12,000,000, but the total costs of the project are 
expected to be $80,000,000-$90,000,000. The contract for the improvements financed 
by the City'S bonds would be subject to the prevailing wage law because the contract 
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would be a public contract as public money is being used to finance the 
improvements. There is a question under the statute whether the use of the tax 
increment bonds would cause the remainder of the project to be subject to the 
prevailing wage law. This uncertainty should be eliminated and would be 
eliminated in two respects by the adoption of the amendments proposed by Senator 
Klampe. 

Policy Decision. We do not discuss whether it is good public policy to require 
that contracts for construction of projects financed in whole or in part with bonds 
which are private activity bonds under the Internal Revenue Code should contain a 
provision that the contractor pay the prevailing wage. That is obviously a policy 
decision for the legislature, and no doubt arguments may be made on both sides of 
this issue. (It should be noted, however, that the issuance of tax-~xempt bonds is 
one of the few economic development tools that governmental entities in Montana 
haye. We have not undertaken a survey of other states to determine how many 
require the payment of prevailing wages as a condition for tax-exempt bonds, but we 
do know that a substantial number of our neighboring states do not.) . Our concern 
as lawyers, and more specifically as bond counsel and as counsel for state and local 
governments issuing private activity bonds, is that whatever the legislative 
decision, it should be expressed clearly. We think HB 591 is not clear and that 
parties most affected by its provisions (issuers and borrowers alike, as well as 
financial advisors and legal counsel) have not been aware of its existence. We 
therefore recommend that it be reconsidered and that if the prevailing wage 
requirement is retained, that it be clarified and made effective to contracts entered 
into with respect to bonds issued after a future date (e.g., July 1, 1993). 

SB 329, as amended, would: (1) require the prevailing wage be paid on all 
contracts in excess of $25,000 for projects financed by tax-exempt revenue bonds; and 
(2) codify the requirement in the sections of law authorizing cities and counties, the 
Board of Investments and the Montana Health Facility Authority to issue tax
exempt bonds; and (3) provide that the provisions will be applicable for projects 
financed with bonds issued after July 1, 1993. As amended, the legislation no longer 
uses the term tax-exempt and instead refer to bonds issued by the entities described 
in the bill. This seems consistent with what we now understand to be the original 
intent and avoids having to try to define in the statute the terms "tax-exempt bond", 
"private activity bond" or "industrial revenue bond". 
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