
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
53rd LEGISLATURE - REGULAR SESSION 

SELECT COMMITTEE ON SCHOOL FUNDING 

Call to Order: By CHAIRMAN JOHN COBB, on February 2, 1993, at 
3:00 p.m. 

ROLL CALL 

Members Present: 
Rep. John cobb, Chairman (R) 
Rep. Ray Peck, Vice Chairman (D) 
Rep. Bill Boharski (R) 
Rep. Russell Fagg (R) 
Rep. Mike Kadas (D) 
Rep. Angela Russell (D) 
Rep. Dick Simpkins (R) 
Rep. Dave Wanzenried (D) 

Members Excused: None 

Members Absent: None 

Staff Present: Andrea Merrill, Legislative council 
Eddye McClure, Legislative Council 
Dori Nielson, Office of Public Instruction 
Evy Hendrickson, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

committee Business Summary: 
Hearing: None 

Executive Action: None 

Clay smith, representing the Attorney General's Office, said he 
has been working on both the underfunded lawsuit (Helena) case 
and the Montana Rural Education Association case. The Helena 
case began trial in January of this year and concluded after two 
weeks. They will submit post trial findings and briefs the next 
day. The district court issued an order in mid December 
precluding the use by the state of a SUbstantial amount of 
evidence relating to test result comparisons of various kinds 
developed in connection with the case. Five days after the 
district court decision, a petition was filed for supervisory 
control with the Supreme Court and it is still pending. 

Mr. Smith said the significance of the petition goes beyond the 
admission of the test results because, at base, what led Judge 
Sherlock to exclude the evidence really goes to the heart of the 
interpretation of the equal education opportunity provision. Mr. 
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smith said it is his hope that, whatever else comes out of this 
litigation, they will get a definitive interpretation of that 
provision. Unless they do, they will likely be back in court 
again. They are currently in Helena II and hopefully can avoid 
III, IV and V. 

Mr. smith said to summarize the position of attorney Jim Goetz, 
the equal education opportunity provision requires equalization 
of per student expenditure levels except that disparities are 
warranted by what educational factors. Those factors can include 
special education costs and other areas of expenditures not yet 
defined. In its decision, the Supreme Court used the term but 
did not explain it in any detail. Judge Lob1e's 1988 decision 
also used the term but didn't explain it in any detail. Judge 
Sherlock may require a definition; assuming that his December 18 
order is correct, they will be receiving a determination on this 
issue. 

The State's position is that equal education opportunity has to 
be read in the overall context of Article X, section 1 of the 
Montana Constitution. It means that access to a constitutionally 
sound educational system and the components of that system are 
described in the first section of subsection 3: access to "a 
basic system of free quality public elementary and secondary 
schools" and access to that system where the state shares the 
cost of the system which is funded and distributed in an 
equitable manner. 

Mr. Smith said the test score evidence they proposed to introduce 
went to the existence of a basic quality system of schools which 
is another way of saying a basic, quality education. 

Judge Sherlock ruled in December that equal educational 
opportunity has an independent meaning. That means, even 
assuming that the requirements of SUbsection 3 are met, the equal 
educational opportunity provision forbids disparities that are 
SUbstantial in nature from equalized spending. In the state's 
view, the constitution does not prohibit expenditure disparities 
because the constitutional convention recognized that local 
levies would continue to be a component of the system. As long 
as they have locally voted levies and any degree of trustee 
discretion in the setting of budgets and expenditure levels, 
there will be an inequality in terms of expenditures. There will 
also be an inequality in the kinds of programs that are offered 
from one school to another. That inequality mayor may not 
arrive from differences in spending. Some schools use their 
money more efficiently then others. 

Mr. smith said in a state with 520 districts there's not only 
going to be great differences in spending throughout the state 
but also different kinds of educational programs. 

Mr. Smith reviewed Table 1 of the federal range ratios for 
Montana elementary and high school districts using ANB categories 
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and 1990-91 enrollment and general fund expenditures. EXHIBIT lA 
He said this is being reviewed by Judge Sherlock and contrasts 
the party's differing views of what is relevant in terms of 
determining levels of expenditure disparities in the system. The 
plaintiffs are a selected group of 64 districts and their 
demographics are somewhat different than the state as a whole. 

The plaintiffs contend the federal range ratios are the crux of 
the case. The ratios measure the difference in expenditures 
between the 95th and the 5th percentile. The 95th percentile 
constitutes the highest spending districts; the 5th is the 
lowest. Mr. Smith said the ratios are somewhat misleading 
because there are lots of factors in Montana's school finance 
system, e.g., the weighted nature of the foundation program and 
the fact that some districts have SUbstantial amounts of PL 874 
assistance which basically is on top of anything the state 
supplies. There is-a good deal of discretion for school district 
trustees to spend over the foun~ation program either with the 
permissive amount or the over-permissive component. 

The State has argued before Judge Sherlock that a more meaningful 
comparison would be to group the plaintiff districts together and 
to compare their average expenditures to the state (pages 2 
through 7, EXHIBIT lA). Mr. Smith said Judge Sherlock has been 
given 300 pages of exhibits. 

Mr. Smith reviewed the information relating to elementary and 
high school expenditures per student. EXHIBIT lA This compares 
expenditures by grouping districts into three categories. Under 
the schedule a student receives 2.5 more dollars in schedule 
payments if he/she is in the 24 and below category than a student 
in the over 600 category; 2.5 to 1. The actual expenditure is 
2.1 to 1. This shows that the foundation program schedules are 
not weighted to the disadvantage of the student in the lowest 
category. The ratios are much better under the schedules from 
the small school's standpoint then they are using actual 
expenditures. 

Mr. Smith distributed descriptive statistics for the entire 
state, the plaintiff districts and local millages for districts 
for the committee's information. EXHIBIT lB 

REP. SIMPKINS asked if the teacher compensation issue might 
support a statewide salary plan. Mr. Smith said no, they don't 
have to have a state salary matrix for teachers. REP. SIMPKINS 
asked if he feels Judge Sherlock will be going in depth this time 
to remedy the constitution in order to accomplish the wording in 
Article X. Mr. Smith responded no, although to a certain extent 
Judge Sherlock's December 18 order suggests he is going to bypass 
a lot of that. 

One of the issues in the case is what constitutes an 
educationally relevant factor; the State has argued that it's the 
district trustees' decision to spend more on educationally 
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relevant factors. The constitutional convention stated that they 
recognized that, even after the new language went into the 
constitution, there would continue to be locally voted levies. 

REP. KAnAS asked when Mr. smith thought the Supreme Court would 
rule on this. He responded that the matter is under supervisory 
control and could lead to one of three things: 1) they could 
dismiss the application; 2) they could issue an order of setting 
an ordinary briefing schedule; or 3) they could issue a full­
blown decision. 

Mr. smith said Judge Sherlock has indicated a desire to move 
quickly towards a decision, but he will certainly wait until the 
Supreme Court acts on the application. 

ADJOURNMENT 

Adjournment: 5:00 p.m. 

Chairman 

secretary 

JC/eh 
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EXHIBIT../d --;;::;;...---
DATE-2 __ ~ 93 
HB_---:-::--___ _ 

Table l. Descriptive Statistics for the Entire State 

ANII ANII IIUDGET BUIXiEl" EXPI!ND EXPI!ND PI'EXP PPI!XP PPMlLVAL Pl'MLVAl. 
CATEOORY N looIWI ST. MEAN ST.DBV. 'MIlAN ST.DBV. MEAN ST.DEV. MIlAN ST.DBV. 

CIIV. 

1 4S 6..51 1.11 $32,60106.91 SI.Cl'O.a6 S2I.523.44 S7.411.U $o4.~2D.44 $1.471.11 S101.41 SI03.76 
1 30 11.Z1 1.01 $043.142.63 SII.I711.74 $31.6S7.6S SI4.6%7.31 $3.315.31 $1.090.59 S,..94 $1111.32 
3 10 17.QO 1".50 $111.196.00 $17.5113.%1 $3I,OOQ.6II SI3,117.72 $3.214.92 Sl13.Dl $o4lAO m.49 
4 I :zD.00 $31,014.00 S44,619,Oj S2.230.95 $10.50 
5 49 1A.9O 5.69 W,161.47 S44,06l.31 S72.0lI.3I $24,999..:1S S1.912.32 $IIS7.71 S3II.43 $21,47 
6 72 69.46 17.37 $326,197.61 $13%.619.90 $294-'S9.93 SI26,OII.70 $04.111.31 $1.3611.&2 $39,Oj $10.17 
7 17 179.01 53~ $IIS7,Ci39.17 1235,121-'1 SIW.l67 .7. 123,071.13 S3J3-'-'2 S93\.61 SI9.3O $31.16 
I 70 111-'.47 16911.32 S3,817 ,1130.17 $3.310,191.83 $3.131,711.14 1-'.36UI7.30 $3.Z7sm $603.611 SIS.., S27.14 

6 :zD.50 3..:11 $3$7,440.50 $10-'11.03 S:ZOS.Oll.60 $31,195.77 SIO.Z73.73 $1,670.92 m.5. m.7S 
10 '" 34.31 4~ S361.321.67 SlS347.51 $326,014.99 ~.959.40 S9.495.23 S2,467.19 S7I.94 S4II.2O 
11 53 6S.l1 19.60 $417.lA6.n $1".344.011 $4S2,75O.31 SI03.153.56 S7 ,)15.30 $2,074.15 $049.11 $31.01 
12 36 149.13 21.75 SIl7.6OI.17 S%S9.7A6.64 S7II,6U.61 S%16,166,.I7 15.2,..33 SI,261.13 S46.6S $36.69 

13 U %37.47 30.17 $1,163.770.60 S3II3.7711.&6 $1.Q9"-164.07 S236,6I1.66 $04.66-'.93 SI,143.99 $39.74 SI4.JI 
14 II 433.21 76.J1 12,119.535..17 Sl-'3.5".19 SI.911.5$7.42 $352,"'US $o4.643.QO SI.359.37 $4SAO SIO.33 
IS 11 1931.64 1345.77 $1.111.533.55 S5.437 .399.65 S714.!1lS.57 1-',4511.3l11.6l $04.041.49 $311.42 Sl7.111 S4AS 



Table 2. Descriptive Statistics for Plaintiff Districts 

AMI AMI IIIJDGET IIIJDGET EXPEND EXI'ENO PPEX PPEX PPMV PPMV 

CATEOORY N /oENi' ST. MIlAN ST.D6V. MIlAN ST.OSV MEAN ST.OSV. MEAN ST. 
OSV. tEV 

6..s0 U9 S36.'''.75 SI0.40.17 SlO.7ICI.9O S9.776.66 S5.17U0 S1.9I8.56 Sl50A6 S9UO 

1. 4 11.75 0.96 546,991.;:$ SI3.:z09.:O S39.76UI S9.331.20 S3.361.64 S664.l3 $17.00 $41.77 

3 1. IS.OO 1.41 S7S,ns.OO m.753.13 S56.6\9.34 Sl.ll7.2l1 Sl.718.31 SI4l.01 S46.SI S37.36 

4 1 lO.oo 551.014.00 544.619.05 S1.l3O.95 SIO..so 

5, 13 lS.31 S.Il6 SI.1.060.46 S14.730..s1 S70.396.l3 Sll.011.11 S%,857.79 S644.49 553.66 S4S.2% 

6 26 67.35 19.26 Sl56.890..s0 SI:O,577.15 SlI3,54I.11 S121.291.41 34.617.11 SI.141..ss StiIU4 S\11.73 

7 rt 111.1$ 5z.oo $101,771.33 S2IlO.491.lO S637.949.2% SI79.075.19 S3.610.79 $197.13 $2.9..61 SSJ.Il9 

a ~7I 122.45 SI.631.149.n 3474.914.14 Sl,S79.6II..s1 343'.716.19 Sl.267.41 SlIO.oI Sl3.2.S SSU6 

9 n.J3 2.01 SrtO.I47.67 166.01.1.16 S214.343.41 55I..s14.i7 S9.975.41 SI.497.90 SI.1.46 544..s5 

10 16 34.63 4.40 SlI7.900..s6 S9O..s11.11. S347,S9S..s5 S109,S3L75 SI0.030..s7 S%,810.05 SIUO 551.71 

1\ :0 67.75 2O..s1 5511,8504.60 SIn,5n.05 3471,6lS.2.S S97.126.35 $1 .. ::.51.59 Sl.rtUI SS7.66 m.76 

11. 11 152.01 3l.50 $197.137.91 $269.44639 SI24.135.07 S153.93U5 55.317.15 S99l.:l9 562.01 SSS.20 

13 S zt6.4O 26.41 SI,%21,979.60 Sl59.809.77 SI,lS5,7S2.73 SlS5,lS4.58 S5.067.35 S639.16 S4S.46 Sl7.00 

14 0 

IS 0 

o-.a 146 111.31. 111.43 SS4I.J3o'.86 $439.911.26 $496.111.2% $420.315.51 55.303.53 S%,6OI.4O S6O.lS Slit39 



Table 12. Local Millages for Districts 

EXHIBIT, I B 
DA 'fL -;}..---+--~--~~~-
. -----------

All Districts 

Mean Std. Dev. Std. Error Count 

Total County 59.360 10.893 .475 527 

Local Perm. 14.366 15.829 .690 527 

Local Voted 6.975 13.534 .590 527 

Total Local 34.743 27.199 1.185 527 

Plaintiff Districts 

Mean Std. Dev. Std. Error Count 

Total County 60.353 12..940 1.071 146 

Local Perm. 8.979 13.192 1.092 146 

Local Voted 11.793 15.395 1.274 146 

Total Local 30.961 21.001 1.738 146 

Non - Plaintiff Districts 

Mean Std. Dev. Std. Error Count 

Total County 58.980 9.992 .512 381 

Local Perm. 16.430 16.278 .834 381 

Local Voted 5.129 12.278 .629 381 

Total Local 36.192 29.122 1.492 381 

Comparison Non-Plaintiffs 

Mean Std. Dev. Std. Error Count 

Total County 59.525 10.010 .557 323 

Local Perm. 15.832 16.892 .940 323 

Local Voted 4.55S 12.074 .672 323 

Total Local 34.772 30.234 1.682 323 




