
MINUTES 

MONTANA HOUSE OP REPRESENTATIVES 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By DICK KNOX, CHAIRMAN, on January 25, 1993, at 
3:00 p.m. 

ROLL CALL 

Members Present: 
Rep. Dick Knox, Chairman (R) 
Rep. Rolph Tunby, Vice Chairman (R) 
Rep. Jody Bird (D) 
Rep. Vivian Brooke (D) 
Rep. Russ Fagg (R) 
Rep. Gary Feland (R) 
Rep. Mike Foster (R) 
Rep. Bob Gilbert (R) 
Rep. Hal Harper (D) 
Rep. Scott Orr (R) 
Rep. Bob Raney (D) 
Rep. Dore Schwinden (D) 
Rep. Jay.Stovall (R) 
Rep. Emily Swanson (D) 
Rep. Howard Toole (D) 
Rep. Doug Wagner (R) 

Members Excused: None 

Members Absent: None 

Staff Present: Todd Everts, Environmental Quality Council 
Michael Kakuk, Environmental Quality Council 
Roberta Opel, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: HB 212 

Presentation: water Rights & water Management Course 
by Mary Ellen Wolfe 

water Rights & water Management Course Presentation: 

Mary Ellen Wolfe, Montana watercourse Coordinator, presented a 
course in water rights and water management to the Natural 
Resources Committee and distributed a course booklet. EXHIBIT 1 
Ms. Wolfe said the course was designed to improve understanding 
of water management noting that an informed public will make a 
difference. 
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Forty five million acre feet of water leave Montana each year 
through the main water users in the state, irrigators. The need 
for a water allocation system fostered the need for water rights, 
Ms. Wolfe explained. 

Montanans have a legal right to use water as well as the right to 
buy or sell water. From 1864 until the present century, Montana 
did not have a central authority to deal with water rights. The 
Montana Water Use Act of 1973 made final, through an adjudication 
system, the protection of all water rights. The Act also 
established a centralized record system of minimum stream flows. 

Ms. Wolfe said water rights disputes are settled in 85% to 90% of 
cases. Only federal and local agencies may apply for and hold 
water reservations. 

The following individuals spoke regarding water rights and water 
management: EXHIBIT 2. 

Judge Bruce Loble, Chief Water Judge, Montana Water Courts, 
Bozeman, discussed the adjudication process. 

Jim Beck, DNRC, on new appropriations. 

Larry Dolan, DNRC, on water reservations and leasing. 

Susan cottingham, Program Manager, Reserved Water Rights Compact 
commission, DNRC, explained that federal and state water rights 
differ considerably. Federal water rights, unlike state water 
rights, cannot be abandoned through non-use. The nine member 
commission, appointed by the governor, has regional offices that 
manage the states only hydropower, generating $11 to $15 million 
annually. 

Gary Fritz, Administrator, Water Resources Division, DNRC, 
stated that regional offices manage the state's hydropower. Hr. 
Fritz said the water resources division also includes a water 
measuring program that monitors chronically de-watered streams. 

Larry Peterman, Administrator, Fisheries Division, Department of 
Fish, Wildlife and Parks, said the department's primary interest 
is in maintaining good fish habitat. He said Montana has some of 
the best fresh water fish in the country. 

Hr. Peterman noted the 1973 stream Protection Act was designed to 
protect the physical habitat of streams. In 1975, this Act was 
expanded to include the River Restoration Program to repair 
stream beds. 

John Arrigo, Ground Water section Manager, DRES, stated the 
department was in charge of protecting Montana's water as well as 
maintaining the surface water permit program and the waste water 
treatment system. 
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REP. RANEY asked Ms. Wolfe what the procedure would be if 
citizens wanted instream flow. Miss Wolfe explained legislation 
would be required to change water laws regarding instream flow. 

REP. RANEY asked if legislation could condemn water rights on 
instream flows. Ted Doney, Helena attorney, answered yes. 

REP. SWANSON asked how the decision is made regarding basin water 
adjudication. Mr. Arrigo stated that when local water users 
believe water is not available for new users, a petition can be 
signed. 

HEARING ON HB 212 

Opening statement by Sponsor: 

REP. FRITZ DAILY, HD 69, Butte, presented a history of HB 212. 
EXHIBIT 3 He said the rising contaminated water within the 
Berkeley pit in Butte continues to be a concern. HB 212 would 
require the state to take immediate action if this water 
discharges into the bedrock aquifer and ultimately into the Clark 
Fork and continental River Basins. The bill will not have an 
impact if this water does not discharge. 

REP. DAILY stated that since the 1991 legislature when he 
presented a similar bill regarding the Berkeley Pit, the pit has 
risen 59 feet, filling at the rate of 2 billion gallons of water 
per year. The water in the pit would cover five square miles at 
a depth of 19 feet. EXHIBIT 4 

REP. DAILY said Montana regards the Berkeley pit as a waste 
contamination site and said he fears the possibility of another 
Love Canal. He said a dichotomy exists between ARCO and the EPA: 
the EPA allows ARCO to do nothing until the year 2,000. 

Proponents' Testimony: 

REP. JOE QUILICI, HD 71, Butte, said he felt HB 212 was important 
legislation. Twenty billion gallons of contaminated water is 
contained in the Berkeley pit. If HB 212 is not passed, REP. 
QUILICI urged the committee to consider working on a filtration 
system for the pit in case of disaster. 

REP. BOB PAVLOVICH, HD 70, Butte, expressed concern that the 
Berkeley pit could discharge into the Columbia Basin. He noted a 
good rain storm could force this untimely discharge. 

Jack Lynch, Chief Executive Officer, Butte-silver Bow, asked if 
committee members would want the Berkeley pit in their community. 
Mr. Lynch noted he felt it was important to keep public attention 
focused on the pit. 
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Ward Shanahan, registered lobbyist for ARCO, said ARCO was 
directly concerned about HB 212 because of its effect on public 
health concerns but said the bill was redundant legislation and 
attempted to micro-manage areas already covered under existing 
law. 

Bill williams, ARCO facility manager, said the Berkeley pit is a 
complex issue which requires not only public involvement but 
ongoing cleanup activities, as well. Hr. williams said ground­
water monitoring studies show the contamination level to be below 
the aquifer presently. He noted with the pit rising 22 to 25 
feet per year, . the pit should hold its own until the year 2008. 
EXHIBIT 5 

Russ Ritter, Montana Resources lobbyist, said the Berkeley pit is 
a potential catastrophic source and is considered to be the 
largest Super-Fund site in Montana. He stated the time-line 
designed by the EPA is on track and, therefore, MRI opposes HB 
212. In January 1994, MRI is required to analyze water treatment 
in the Berkeley pit. He noted if a discharge should become 
imminent, EPA has the ability to enforce cleanup. 

Ted Doney, Helena attorney, said he opposes HB 212 because it has 
the potential to create years of litigation. 

Stan Bradshaw, on behalf of Trout Unlimited and the Montana 
Environmental Information center, stated efforts to clean up the 
pit now would be costly and noted that legislation currently in 
place could handle any disaster within the pit. 

Questions From committee Members and Responses: 

REP. TOOLE asked if the state had waited too long to correct the 
problems within the pit. 

REP. RANEY asked if the time-line could be moved up to the year 
2000. John F. Wardell, Director, Environmental Protection 
Agency, stated a feasibility study done on the pit would be 
completed in the fall of 1993. Hr. Wardell said money would be a 
factor in changing the time-line: current cost to clean up the 
pit would be $70 million; by the year 2000, the cost would be $40 
million. 

REP. TONBY asked if the contamination level of the water had 
increased or decreased. REP. DAILY said, according to a study 
done by MRI, the contaminant level in the water has increased 
since 1983 and 1985. 

REP. SWANSON asked REP. DAILY why there was a discrepancy between 
documentation which indicated immediate attention should be given 
to the Berkeley Pit level while testimony from EPA indicated less 
concern. She also asked if the pit water is in fact reversing, 
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and is there a belief that this will take care of the problem? 
REP. DAILY replied that if the water within the pit is reversing, 
the problems that will arise cannot be fixed. 

REP. ORR asked for a definition of the contaminant level within 
the Berkeley pit. Russ Forba, EPA Project Manager for the 
Berkeley pit, said the copper level is presently about 100 ml and 
zinc is about 600 mg. 

REP. WAGNER asked if the rising pit level is a byproduct of the 
mining process. REP. DAILY replied that the water level increase 
is mostly from groundwater and the remainder is from mining. 

REP. STOVALL asked why there wasn't a cleanup cost to the state. 
REP. DAILY said there would only be a cleanup cost if the water 
discharges. 

REP. TOOLE asked REP. DAILY if he felt the safety margin is low 
enough. REP. DAILY stated if the original critical water level 
had not changed, there wouldn't be a need for the bill. He said 
the danger point of the pit water needs to be addressed, and 
noted the West Camp portion of the pit is currently flooding. In 
1965, the water in two of the mines began to rise and Butte base­
ments were flooded, REP. FRITZ said. Prior to 1982, the Anaconda 
Mining Company discharged seven million gallons of water daily 
into the pit. 

Kr Forba said water is moving toward the pit. 

Closing by Sponsor: 

REP. DAILY said the Berkeley pit continues to be one of the most 
serious issues facing the state. In the past year, 23 testing 
wells have been put in place with the pit. He said he hoped 
water in the pit didn't discharge but that documentation 
suggested differently. A lawsuit demands MRI to treat the pit 
water immediately while the state has demanded that ARCO begin 
drilling which creates legal problems that require everyone to 
talk together. 

The most serious problem will be in the area east of the Berkeley 
pit. REP. DAILY said the Berkeley pit is an ecological time­
bomb. EXHIBIT 6 
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ADJOURNMENT 
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A QUICK COURSE IN 
WATER RIGHTS AND WATER MANAGEMENT IN MONTANA 

53rd MONTANA LEGISLATURE 

. I. WELCOME & INTRODUCTION - Mary Ellen Wolfe, Montana Watercourse 
Coordinator (3 minutes) 

II. WATER RIGHTS IN MONTANA 

A. A THUMBNAIL SKETCH OF WATER RIGHTS HISTORY & USE - Mary 
Ellen Wolfe (7 Minutes) 

B. THE ADJUDICATION PROCESS - Judge Bruce Loble, Chief Water Judge, 
Montana Water Courts, Bozeman (10 minutes) 

C. NEW APPROPRIATIONS - Jim Beck, Helena Regional Office, Montana 
Department of Natural Resources & Conservation (10 minutes) 

D. WATER RESERVATIONS & LEASING - Larry Dolan or Faye Bergen, DNRC, 
Helena (10 minutes) 

E. INDIAN AND FEDERAL RESERVED WATER RIGHTS - Susan Cottingham, 
Program Administrator, Reserved Water Rights Compact Commission, Helena 
(10 minutes) 

III. WATER MANAGEMENT IN MONTANA 

A. DEPARTMENT OF NATURAL RESOURCES & CONSERVATION - Gary 
Fritz, Administrator, Water Resources Division (10 Minutes) 

B. DEPARTMENT OF FISH, WILDLIFE & PARKS - Larry Peterman, 
Administrator, Fisheries Division (10 minutes) 

C. DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES -Dan 
Fraser, Chief, Water Quality Bureau (10 minutes) 
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MINE FLOODINGIBERKELEY PIT 

BACKGROUND 

For nearly 100 years, water was pumped from the underground and 
surface mines in Butte to allow mining to proceed. In 1982, the 
Anaconda Minerals Company decided to discontinue underground 
m~n~ng. When the mining stopped, dewatering was no longer 
necessary, and the deep level pumps were shut down. This allowed 
the groundwater to rise toward its natural, pre-mining levels. At 
the same time, a water level monitoring program was established to 
track that rise and to measure changes in deep groundwater quality. 

since 1982, water from the bedrock and overlying alluvium adjacent 
to the mines, as well as water from activities conducted by Montana 
Resources, has been entering the abandoned Berkeley pit and 
adjacent, interconnected underground mines. Currently that flow 
amounts to approximately 5,000,000 gallons a day. This water, 
which is acidic and contains a wide variety of heavy metals, first 
appeared in the bottom of the Berkeley Pit in 1985. 

CURRENf STATUS 

In early 1990, ARCO, MRI, the Montana Department of Health and 
Environmental Sciences and the Environmental Protection Agency 
reached an agreement to conduct an engineering study (the Mine 
Flooding Remedial Investigation and Feasibility Study, or RIfFS) to 
determine the most effective way of dealing with the rising mine 
waters before they became a problem. Since that time, ARCO has 
established a more extensive network of groundwater monitoring 
points to quantify the sources of water flooding the mines and to 
obtain samples of the water for purposes of evaluating various 
treatment options. Many of the water sources have been identified. 
Well drilling for the monitoring network started in october 1990, 
and the sampling continues today. 

This sampling has provided information which shows that groundwater 
on all sides of the active mining area is, in fact, moving towards 
the Berkeley Pit. Previous data indicated that groundwater in 
mining areas north, east and west of the pit was flowing into the 
Berkeley. Now we know that groundwater to the south (above 
continental Drive) is also migrating toward the pit, not toward 
Butte. 

At!anttC Richfield Company 
ARCOO-6010-B 
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FUTURE PLANS 

with the current filling rate, it is predicted that the water in 
the Berkeley Pit will reach the critical water level (50 feet below 
where the surrounding alluvium meets bedrock) in approximately 20 
years. ARea is now actively pursuing an agreement with Montana 
Resources to reduce the flow of water from their operations. This 
agreement would extend by at least ten years the date at which the 
water reaches the critical level. In other words, the water will 
not reach a level that threatens the surrounding groundwater for at 
least another 20 to 30 years. 

The engineering study directed at finding a solution at the pit was 
started in 1990 and is being conducted by Dr. H'uang at Montana 
Tech. It is currently scheduled for completion in 1995. At that 
time, the next steps can be taken in planning the construction of 
a water treatment plant. Given this time frame, the treatment 
plant could be built and tested long before the water in the 
Berkeley pit reaches the critical level. 
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