
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
52nd LEGISLATURE - 2nd SPECIAL SESSION 

COMMITTEE ON TAXATION 

Call to Order: By Chairman Dan Harrington, on July 10, 1992, at 
8:30 a.m. 

ROLL CALL 

Members Present: 
Dan Harrington, Chairman (D) 
Bob Ream, Vice-Chairman (D) 
Ben Cohen, Vice-Chair (D) 
Ed Dolezal (D) 
Jim Elliott (D) 
Orval Ellison (R) 
Russell Fagg (R) 
Mike Foster (R) 
Bob Gilbert (R) 
Jim Madison (D) 
Ed McCaffree (D) 
Tom Nelson (R) 
Bob Raney (D) 
Ted Schye (D) 
Dave Wanzenried (D) 

Members Excused: Rep. Marian Hanson 
Rep. David Hoffman 
Rep. Barry "Spook" Stang 
Rep. Fred Thomas 

Members Absent: Rep. Bea McCarthy 
Rep. Mark O'Keefe 

Staff Present: Lee Heiman, Legislative Council 
Jill Royhans, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

HEARING ON HOUSE BILL 23 

Presentation and Opening Statement by Sponsor: 

REP. DAILY, District 69, Butte, said the bill imposes a 25% 
surtax on non-resident property owners. The proceeds go to the 
General Fund. He said most non-resident property owners receive 
services even if they are not living in Montana. They use 
Montana as a playground and are artificially escalating 
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recreational property prices. He presented a proposed amendment 
which would apply the surtax only to property on which there is a 
residence (Exhibit #1). 

Proponents' Testimony: 

Wayne Hurst, tax accountant, Libby, said he supports the bill and 
noted it also addresses another problem. Some non-resident 
property owners pay no income taxes at all. This bill, if 
enacted, would provide a means of tracking them through their 
property. 

REP. COHEN, District 3, Whitefish, stated he is a proponent of 
the bill. 

Opponents' Testimony: 

Tom Hopgood, Air Transport Association, GTE of the Northwest, 
Inc., and the Montana Association of Realtors, said the bill may 
interfere with interstate commerce. Even with the amendment in 
place, there may be a constitutionality question re equal 
protection and privileges and immunities. 

Questions From Committee Members: 

REP. HARRINGTON asked the Department of Revenue (DOR) to respond 
to the constitutionality issue. 

Dave Woodgerd, Chief Counsel, DOR, said the commerce clause 
problem has been addressed by the amendment. However, the 
privileges and immunities clause and due process clause problems 
still exist. Mr. Woodgerd asked if there is a rational basis for 
a classification that depends on residency. The argument that 
non-residents do not pay sufficient taxes is valid, but not 
sufficient to justify the tax. 

REP. GILBERT expressed concern that absentee owners would have 
residences on their properties that would be used by their 
employees. He was concerned that the employees, who would 
already be residents of the state, would be responsible for the 
tax. 

REP. DOLEZAL asked DOR to do some further research into similar 
laws in other states. He asked that the bill be assigned to 
subcommittee for further study. 

Closing by Sponsor: 

REP. DAILY said this is an idea whose time has come. This is a 
serious issue and must be dealt with very soon. 
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HEARING ON HOUSE BILL 27 

Presentation and Opening Statement by Sponsor: 

REP. DAILY, District;- District 69, Butte, said the bill 
establishes a minimum income tax which he offers as an 
alternative to capping the federal deductibility. The tax 
liability would be determined as the greater amount of either the 
tax as calculated on the return or the minimum tax as established 
in HB 27. The minimum tax rates on a single, or married person 
filing separately, would range from 3% on a taxpayer earning 
$15,000 to 11% on a taxpayer making $240,000. He said the 
amounts and percentages could be adjusted by the Committee. The 
bill also includes a provision whereby corporations will pay the 
greater amount of a 3% minimum tax on their gross income or the 
6.45% they now pay on net income. He said he would prefer 
limiting federal deductibility, but presents this bill as an 
alternative .. 

Proponents' Testimony: 

There were no proponents. 

Opponents' Testimony: 

Charles Brooks, Montana Retail Association, said he opposes the 
bill because of the 3% corporation tax on all gross income. 
Traditionally, taxes have been computed based on net income. For 
that reason, and others, his organization opposes the bill. 

Questions From Committee Members: 

REP. GILBERT asked if corporations would still have to pay the 3% 
tax on gross income even if the corporation is broke. 

REP. DAILY said he is uncomfortable with that provision, and he 
doesn't want to place an additional burden on businesses, but 
that is the way the bill is written. 

Closing by Sponsor: 

REP. DAILY closed by noting this is a good bill. He does not 
submit the bill to cause undue hardships for businesses because 
when jobs are lost, the whole state loses. 

HEARING ON HOUSE BILL 24 

Presentation and Opening Statement by Sponsor: 

REP. COHEN, District 3, Whitefish, said the purpose of the bill 
is to repeal the Freight Line Company Tax and have the companies 
pay the same property taxes and income taxes that other 
businesses in Montana pay. Freight line companies are 
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businesses, other than railroads, which furnish cars for hauling 
freight over railways. The state has been challenged under the 
4R's Act on the freight license tax. DOR is proposing to tax 
freight cars as property in the same manner as the rolling stock 
of Burlington Northern or Montana Rail Link. All companies would 
be taxed the same, whether they are railroads, or freight line 
companies such as TTX. REP. COHEN said DOR feels it needs 
$70,000 to implement the bill. He felt the bill would not 
survive scrutiny by the Appropriations Committee with that 
provision intact and asked that it be stricken. 

Proponents' Testimony: 

Dave Woodgerd, Chief Counsel, DOR, presented testimony in support 
of the bill (Exhibit #2) and also submitted proposed amendments 
(Exhibit #3). 

Opponents' Testimony: 

Jack Etzkorn, TTX Company, Chicago, presented his testimony in 
opposition to the bill (Exhibit #4) . 

Russ Ritter, Montana Rail Link, said his company has some serious 
concerns about increased record keeping and would oppose the bill 
on that basis. 

Questions From Committee Members: 

REP. GILBERT said he had heard what TTX doesn't want to pay. He 
asked what they would pay. 

Mr. Etzkorn said TTX would prefer an add-along tax based on a 
fair or sound valuation which is properly allocated to the state 
and which provides for an equalization factor that accounts for 
the fact that a substantial portion of the tangible personal 
property within the state is exempt. 

REP. GILBERT said he wanted a specific formula. He said TTX 
cannot expect to run their freight cars across the state for 
nothing. 

Mr. Etzkorn replied TTX is objecting to the mileage formula as 
Montana is a bridge state for their car configuration. The 
objection to the property tax is based on an amount of tax 
greater than the number of cars actually in the state. He 
suggested the Wyoming statute, which provides for an allocation 
based upon the number of cars necessary to generate the miles 
within the state, might be more appropriate. It is terminology 
which is used in many other states. 

REP. GILBERT asked if TTX had attempted to work with DOR to 
establish a rate before they filed suit. 

Mr. Etzkorn said they had discussions with DOR in December, 1991, 
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and when those discussions were fruitless, they went to the 
federal government. 

REP. GILBERT asked Mr. Woodgerd if TTX and other companies had 
been informed of the pending legislation. 

Mr. Woodgerd replied that DOR had called Mr. Etzkorn and told him 
the legislation was pending. 

REP. COHEN asked if TTX had Montana counsel and if they had filed 
with the Commissioner on Political Practices as a lobbyist. 

Mr. Etzkorn said TTX Montana counsel is Robert Lee. He said he 
had not filed as a lobbyist, but would certainly do so if it was 
necessary. 

REP. COHEN said he hoped both Mr. Lee and Mr. Etzkorn would work 
with the subcommittee and DOR to try to resolve the problem. 

Mr. Etzkorn replied that he would be most happy to work with the 
subcommittee. 

Closing by Sponsor: 

REP. COHEN closed saying this is a very complicated issue. He 
would like to work it out because of the pending litigation and 
hoped the subcommittee could arrive at a fair tax settlement 
procedure. 

HEARING ON HOUSE BILL 17 

Presentation and Opening Statement by Sponsor: 

REP. GALVIN, District 40, Great Falls, said the bill increases 
the lodging tax from 4% to 9% with proceeds being allocated to 
the General Fund and local governments. The original 4% of the 
bed tax would go to tourism promotion, 80% of the increase would 
go to the General Fund, and 20% to cities and towns to help 
reduce local taxes. The fiscal note indicates approximately $6.4 
million would be generated for state government, and $1.4 million 
for cities and towns. 

Proponents' Testimony: 

Chuck Stearns, Finance Director and City Clerk, Missoula, 
presented his testimony in support of the bill (Exhibit #5) . 

REP. COHEN, District 3, Whitefish, said his area has benefitted 
greatly from the bed tax. Rooms are full in the Flathead area 
for six to eight weeks at a time. He feels tourism promotion, 
funded by the bed tax, is working well but it should not grow in 
an uncontrolled manner. He said local governments should get 
more than 20% as small towns such as Whitefish need an offset for 
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the impacts imposed by over 10,000 visitors. He told the 
Committee they should carefully review the allocations. 

Tom Harrison, Montana Sheriffs and Peace Officers, said his group 
is also concerned with the allocation of the revenue. They would 
like to see more money being used to support detention facility 
expenditures. 

Opponents' Testimony: 

Keith Colbo, Montana Tourism Coalition, presented his testimony 
in opposition to the bill (Exhibit #6). 

Greg Bryan, President, Montana Tourism Coalition, presented his 
testimony in opposition to the bill (Exhibit #7) . 

Charles Brooks, Montana Retail Association, Montana Hardware and 
Implement Association, and Montana Tire Dealers, said we need 
long-term solutions. The piecemeal approach just further 
complicates the situation. 

Ken Hoovestol, Montana Snowmobilers Association, said the 
revenue raised from the bed tax should only be used for tourism 
promotion. 

Stuart Doggett, Montana Innkeepers Association, said his 
organization was concerned when the original bed tax legislation 
passed that there were not enough safeguards against increasing 
the tax. The tax is working well. But it is time for other 
organizations who are impacted by the increase in tourism to be 
involved in generating revenue. 

Lou Erck, Redwood Lodge, Missoula, said he owns a small motel and 
truck stop. He opposed the bill because it taxes one industry 
for the support of the state. He said he is going to be 
negatively affected by the bill. A 6% increase will cause lay
offs in personnel. 

Vern Sitter, Colonial Inn, Helena, said over 70% of business 
travel is done by in-state travelers. He noted most other areas 
with a higher bed taxes also have a sales tax. 

Fred Sterhan, Partner and General Manager, Bigfork Resort, 
expressed opposition to the bill. 

Betsy Taylor, Day's Inn, Bozeman, stated her opposition to the 
bill. 

Questions From Committee Members: 

There were no questions. 
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REP. GALVIN said this bill is a source of revenue which is 
supported by the tourist trade and not by most Montanans. It is 
a first step toward reducing the budget problem. 

CHAIRMAN HARRINGTON said the bill would be put into a 
subcommittee for further study. 

HEARING ON HOUSE BILL 33 

Presentation and Opening Statement by Sponsor: 

REP. SCOTT, District 97, -Ballantine, said the bill sets 
underground mined coal, including longwall mined coal, at the 
same severance tax rate as strip mined or surface mined coal. 
Although longwall mining is notoperational in the state at this 
time, plans are underway to start this process. Underground 
mined coal is currently charged a 3% and 4% severance tax. The 
PK Coal Mine in Roundup is the only underground coal mine in the 
state today. The lower rate was established to assist this 
particular mine several years ago because a 32% severance tax 
would have closed the mine as it was a very small family 
operation. The longwall process which is planned at the PK mine 
will produce over 3 million tons of coal a year which enables 
them to seriously compete with the surface mines. The 3% and 4% 
rates give them an unfair competitive advantage. 

Proponents' Testimony: 

There were no proponents. 

Opponents' Testimony: 

Herschel Robbins, citizen, Roundup, said underground mines were 
exempted to encourage underground mining as it is better for the 
environment and also produces a better grade of coal. The 
Roundup mine has been in the permitting process for three years 
and has not yet begun mining. He said we should be encouraging 
underground mining. The mine will provide many jobs and is 
already paying county taxes. 

Questions From Committee Members: 

In answer to a question by REP. GILBERT, REP. SCOTT said there is 
still a 50,000 ton exemption in the bill which should take care 
of private mine owners. He noted the proponents of longwall 
mining say they do not have any reclamation costs. 

REP. GILBERT said that just because there is only one underground 
mine in the state at present, it doesn't mean the strip mines are 
being discriminated against in the tax rate. 
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REP. SCOTT closed by saying we are condemned for being anti
business in this state. He said one company in the state is 
doing considerable business in underground coal mining. He felt 
all mass producers of coal should be taxed at the same rate. 
There needs to be consistency in the tax rate schedules. 

HEARING ON HOUSE JOINT RESOLUTION 2 

Presentation and Opening Statement by Sponsor: 

REP. GILBERT, District 22, Sidney, said this is the revenue 
estimating bill prepared by the Revenue Oversight Committee 
(ROC). He noted the January estimates have been proven wrong and 
he urged the Committee not to increase any of the estimates over 
those adopted by ROC and presented in this bill. REP. GILBERT 
said he will, in fact, recommend lowering the estimates even 
further when the Committee takes action on the bill. 

Proponents' Testimony: 

Terry Johnson, Principal Analyst, Legislative Fiscal Analyst, 
presented a review of the revenue estimates (Exhibit #8). He 
said there were three main factors influencing the shortfall. 
The majority of the shortfall is found in the area of individual 
income tax collections. The second factor is lower interest 
earnings due to lower return rates on the investable balances. 
The third factor is lower oil and gas royalty payments from the 
federal government. 

Opponents' Testimony: 

There were no opponents. 

Questions From Committee Members: 

REP. HARRINGTON asked REP. GILBERT about further reductions. 

REP. GILBERT said he felt it would be wise to lower the entire 
estimates by 3% to 4%. 

REP. SCHYE asked Mr. Bender if he agreed with Mr. Johnson's 
estimates. 

Steve Bender, Office of Budget and Program Planning, said he 
basically agrees with Mr. Johnson's figures. He made a reduction 
of $5.3 million in the corporate tax revenue from the level in 
HJR 2. He said that is not reflected in the bill because ROC did 
not adopt it. 

Denis Adams, Director, DOR, said there could be a reduction in 
audit collections due to accelerated collections in 1992. That 
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would reflect a higher amount in 1992 and less in 1993 
collections. He estimated there could be a $4 - $5 million 
difference. 

Closing by Sponsor: 

REP. GILBERT closed by saying the Committee needs to be very 
conservative in their estimates. Things can change very quickly 
and he is not anxious to be proven wrong again. 

EXECUTIVE ACTION ON HOUSE JOINT RESOLUTION 2 

Motion: REP. GILBERT MOVED HJR 2 DO PASS. 

Motion/Vote: REP. ELLISON MADE A SUBSTITUTE MOTION TO AMEND THE 
AUDIT COLLECTION ACCOUNTS IN FISCAL YEAR 1993. Two accounts 
under the General Fund would be adjusted: corporate license tax 
and long range bond excess. One account in the State 
Equalization Account would be adjusted: state revenue - corporate 
license tax. The total of all the adjustments would total 
slightly over $5 million according to an explanation by Mr. 
Johnson. (See attached standing committee report for complete 
amendmen t s) . 

Discussion: 

REP. ELLIOTT spoke against the motion saying DOR was funded for 
extra auditors to speed up this process and it is not being done. 

REP. ELLISON said if it only affected DOR he would agree, 
however, this affects the whole budget of the state. 

Mr. Adams said the total amount of revenue will still be 
collected as the audit effort is ongoing. Corporate audits can 
take months to complete. DOR started the corporate audits with 
the shorter, faster audits and now are working on the longer 
ones. 

REP. McCAFFREE said he would feel better sending the resolution 
back to ROC for a better informed decision. 

REP. GILBERT said time is a problem, but ROC could review it if 
the leadership approved. 

REP. HARRINGTON said he understands the frustration over the 
extra auditors, but there is nothing to be gained by sending the 
bill back to ROC. He said all the information that is needed can 
be gotten from the LFA, OBPP, and DOR. The resolution needs to 
be acted on as quickly as possible. 

Vote: THE MOTION TO AMEND CARRIED ON A ROLL CALL VOTE (EXHIBIT 
#9) . 
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REP. GILBERT MOVED TO REDUCE THE TOTAL REVENUE PROJECTIONS BY 3%. 

Discussion: 

REP. ELLIOTT said he opposed the motion. It is the function of 
ROC, not Taxation. He suggested REP. GILBERT make the motion on 
the floor. 

REP. FAGG said the estimates are always too high. It would not 
hurt to be a little pessimistic. He cautioned the Committee that 
large supplementals could impact the projections considerably. 
He said the Committee would be on the safe side adopting an 
overall 3% reduction. 

REP. COHEN said the process is that ROC makes their best estimate 
and the Taxation Committee passes it out .to the floor. He argued 
against the proposed reduction, saying it buries the prerogative 
of the entire legislature in the estimate. 

REP. SCHYE said the legislature has been the one to over or under 
estimate, not the LFA. If the LFA isn't using the 3% reduction 
then his estimate should be adopted. 

REP. FOSTER said it would be better to be safe and create a 
safety net. 

REP. DOLEZAL said ROC has done a lot of research and it would be 
overstepping the boundaries of the Taxation Committee to further 
reduce the estimates. 

REP. GILBERT closed on his motion saying this is his own 
amendment, not that of ROC. He said the LFA does a great job, 
but the numbers change constantly and it is prudent to lower the 
estimates. 

Vote: THE MOTION TO AMEND BY A 3% REDUCTION ACROSS THE ESTIMATES 
FAILED ON A ROLL CALL VOTE (EXHIBIT #10) . 

VOTE: REP. GILBERT'S MOTION THAT HJR 2 DO PASS AS AMENDED 
CARRIED WITH REP. ELLIOTT VOTING NO. (REP. GILBERT'S Do Pass 
motion was automatically amended to Do Pass As Amended due to the 
passage of the amendments.) 

EXECUTIVE ACTION ON HOUSE BILL 12 

Mo tion: REP. COHEN MOVED TO ADOPT THE AMENDMENTS STRIKING THE 
REFERENCES TO A NOVEMBER DATE CHANGE • 
(See attached standing committee report.) 

Motion/Vote: THE MOTION CARRIED UNANIMOUSLY. 
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Motion/Vote: REP. COHEN MOVED HB 12 DO PASS AS AMENDED. 

Discussion: REP. GILBERT said this is a band-aid at the expense 
of local governments. 

REP. COHEN said the County Treasurers think this is a better 
procedure. 

Vote: THE MOTION CARRIED WITH REPRESENTATIVES GILBERT, FAGG, 
ELLISON, FOSTER, AND NELSON VOTING NO. 
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July 10, 1992 

?age 1 ·:)f 1 

~·~r. Speaker: We, the cor:uni~tee O~ 'l'axation rgport that :!JR002 

(fir3~ readi~g copy -- ~hit9) do pass as ama~de~ . 

Signed: 

~md, that such ilmendments raad: 

1. ?age 3, line 3~ 
·s t ~ i!<:e : "$13. 2 5 7 u 

Insert: MS8.129" 

2. ?age 7, line 15. 
Strike: ft39.314" 
Insert: "36.196" 
Strike: "72.564" 
Insert: ~S9.436~ 

3. Page 7, line 19. 
Strike: -45.368" 
!nsert: "44.930~ 

S trike: It 8 6 • a 3 3 " 
Insert: "B6.34Sn 

4. Page 3, line 17. 
Strike: "$497.264" 
Insert: "$493.596" 
Strike: "$952.276" 
Insert: "~948.610" 

5. Page 9, line 9. 
Strike: ·18.368~ 
Insert: "16.906" 
Strike: "33.903" 
Insert: "32.441" 

6. Page 9, line 19. 
Strike: "$266.087" 
Insert: "$264.625" 
Strike: "$520.112" 
Insert: "$518.650" 

7. Page 10, line 15. 
Strike: "$871.572" 
Insert: "$866.444" 
Strike: "$1,692.149" 
Insert: "$1,687.021" 
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:1r. Speaker: r"ve, the committee on Taxation report tha to HBOO 12 
/ ,-

/ 
{first reading con',! -- ~>lhi te) do oas s as amended • - - ..-::~ ...... :....;;;;.;;:...::....-::~..:.:;;=:.;.:;;.=:..... 

Signed: 
---=n=-a-... -_--==Hc-a-r-r-i:-n-q-_-+--.-o-n-~---::C~~-. a-.l-:-' rm-.• -. -a-n 

And; that sllch a..-nendment3 r2ad: 

1. Title, line 7. 
Strike: "NOVEIlBER" 
Insert: "DECEMBER n 

2. Page 2, line 5. 
Page 2, line 8. 
Page 2, line II. 

Strike: "November" 
Insert: "DecernberH 

3. Page ., ... , line 9 • 
Strike: "December" 
Insert: "January" 
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Amendments to House Bill No. 23 
First Reading Copy 

Requested by Rep. Daily 
For the Committee on Taxation 

Prepared by John MacMaster 
July 9, 1992 

1. Title, line 5. 
Following: II NONRESIDENTS II 

11(,'U :::;t:: / /)' 1"1 n 7 ! t / '.; 

EXf.JJ.8IT __ ~~ 
DATE 7j;~ 
liS ;z3 

Insert: "OWNING LAND ON WHICH THERE IS AN IMPROVEMENT USED AS 
LIyING QUARTERS" 

2. Page 1, line 12. 
Following: IIstate ll 

Insert: "on which there is an improvement used as living 
quarters, including a trailer or mobile home, and" 
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Purpose 

HOUSE BILL 24 

Department of Revenue Explanation 
July 9, 1992 

( 'v '{ - --~ - - --

EXHIBIT _ ::2.

DATE 7,/11),/9:<.. 
HB ttlJ ~'1 

The purpose of this bill is to repeal the Freight Line Company Tax and have the 
companies pay the same property taxes and income taxes that other businesses in 
Montana pay. Freight line companies are businesses, other than railroads, which 
furnish cars for hauling freight over railways. 

Reason 

The reason the bill is necessary is that three large freight line companies, TTX 
(formerly Trailer Train), Railbox, and Railgon filed suit in federal court this year 
alleging that the tax is discriminatory. 

Federal law - namely the Railroad Reorganization and Regulatory Reform Act of 
1976, more commonly known as the 4R Act - prohibits discriminatory taxation of any 
type of railroad transportation property. The companies claim that the current tax 
is discriminatory simply because freight line companies are the only companies which 
pay the tax. This argument has been successful in other states. 

It is unknown whether the companies argument will be successful in Montana. A 
decision is pending before federal district court in Billings. If the companies' 
argument is successful, the state will lose more than one million dollars in general 
fund revenue for tax year 1991. 

If Montana is successful on this issue, it still must justify the tax as nondiscriminatory 
based on the property taxes other businesses pay. The freight line company tax can 
not exceed a nondiscriminatory property tax. Therefore, a property tax assessment 
will still need to be made. Since an assessment still needs to be made, we may as 
well change to a property tax. 

Description 

The Freight Line Company License Tax is a 5.5% tax on the gross earnings of freight 
line companies who provide cars for the transportation of' freight across railroad lines 
within Montana. The tax is in lieu of all other taxes including a property tax and is 
generally withheld by the railroads and remitted to the state. Deposits of' $1.2 
million to the general fund were made in FY 1992. 

The annual tax is remitted on or before March 1 of each year by 20 companies, 
involving 170 taxpayers. A receipt acknowledging payment is sent to each taxpayer. 



The costs associated with the processing of payments and issuing receipts are 
minimal, less than $500 per year. No other costs are associated with collecting this 
tax. 

Proposal 

Montana's taxation method would be similar to the method used by most other states. 
The department's property assessment division would value the entire fleet of the 
company, nationwide, and then allocate a portion of that value to Montana. The 
allocation would be based on the ratio of miles traveled in Montana to miles traveled 
everywhere. 

To determine the taxes owed, the Montana value would be multiplied times the tax 
rate for railroad and airline property - class twelve property. The rate for class 
twelve property is a weighted average of the tax rate f()l" commercial and industrial 
property - 7.53 percent for 1992. The taxable value times the average mill in the 
state used fur motor vehicle fleets (15-23-103) is the actual tax. 

The money collected would be deposited to the general fund the same as the freight 
line license tax is now. In order to prevent any possible loss in general fund revenue, 
the bill is made retroactive to the 1991 tax year. The companies receive a credit for 
any taxes paid under the freight line tax. 

This program will have an initial cost of approximately $70,000 in personnel and 
operating expenses. The ongoing costs will be approximately $60,000. The 
department will be required to implement the necessary administrative rules and 
complete assessments for the 1991, 1H92 and 1993 tax years in a very short time 
frame. The freight line license tax was never fully funded to ensure compliance. It 
is important for. the property tax application to be enforced from its inception. 

l?uture Problems 
The railroads and the car line companies have been successful in reqUlrmg 

states to reduce their property taxes based on exemptions for personal property. In 
a recent Oregon case ACF Industries, a company succeeded in being entirely exempt 
fi'om all property taxes because of exemptions granted by the state. Oregon is asking 
the U. S. Supreme Court to review the Ninth Circuit decision. 



Amendmen ts to House Bill 24 
Introduced Copy 

Prepared by Department of Revenue 
(7/9/92) 

1. Page 11, line 5. 
Following: "otherwise" 
Strike: "taxed" 
Insert: "assessed for property taxation" 

2. Page 11, line 21. 
Following: line 20 
Strike: "used outside of the state" 

3. Page 13, lines 14 and 15. 
Following: "15-16-102" 

E)~ H i 3IT_--.:::3::..-__ _ 

DA TE~~,L.-)"':"';/ /):y/:...I.1_;Z ......... _ 
HB, __ ~"""fy'---__ _ 

Strike: "that pertain to time for payment, penalty, and 
interest for delinquent taxes" 

4. Page 13, line 17. 
Following: "delinquent" 
Insert: "and subject to penalty and interest under that 
section" 

5. Page 14, line 13. 
Following: "October" 
Strike: "30" 
Insert: "31" 

6. Page 14, lines 18 and 19. 
Following: "payable" 
Str ike: "as provided in [sect ion 10]" 
Insert: "within 30 days after the tax notice is postmarked" 

7. Page 15, lines 9 and 10. 
Following: "payable" 
Strike: "under the provisions of [section 10]" 
Insert: "within 30 days after the tax notice is postmarked" 
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/ltJtI~!:t TAXAy/.o1 

EXHiBIT ~ .~ 
DATE ~;;~Jr:31 

TESTIMONY OF TTX COMPANY 

BEFORE THE TAXATION COMMITTEE OF 
THE MONTANA HOUSE OF REPRESENTATIVES 

HB ___ · ._. ~ .-....:;;i?r-.rr-.
I 

ON H.B. 24 

JULY 10, 1992, 9:30 A.M. 

TTX COMPANY (TTX) is a "freight line company" as defined 

within the meaning of section 15-55-101(2), MCA. 

Chapter 55 of Title 15, section 15-55-101, et seg., MCA, 

requires freight line companies to pay annually a sum in the 

nature of a tax in the amount of 5.5% of the total gross earnings 

received by reason of the use or operation of railroad cars in 

Montana. section 15-55-101(2) defines a freight line company to 

be any corporation, other than a railroad, engaged in the 

business of furnishing or leasing cars for the transportation of 

freight. 

TTX furnishes rail cars to interstate rail carriers for the 

purpose of providing rail transportation. 

Under TTX's car contracts with railroad carriers, the basic 

terms of which were approved by the Interstate Commerce 

Commission, 'all state taxes are paid by the companies as expenses 

of operation, and such expenses are passed on to TTX's customers, 

who are operating railroads, by means of the user charges which 

are determined taking into account all expenses including 

expenses for state taxes. 

The liabilities for TTX under the present tax statutes in 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



Chapter 55 of Title 15 would be $761,000 for 1991. Otherrail 

car companies pay-lesser amounts ranging to the very 

insignificant. 

The taxation of rail car property in Montana is subject to 

the provision of section 306 of the Railroad Revitalization and 

Regulatory Reform Act of 1976, Pub. L. No. 94-210, 90 stat. 54 

(Feb. 5, 1976), now codi~ied at 49 U.S.C. section 11503. The Act 

is sometimes referred to by the Courts as the "4-R Act." 

Section 306 states (in part): 

It is unlawful for a State, a political 
subdivision of a state, or a governmental entity 
or person acting on behalf of such state or 
subdivision to commit any of the following 
prohibited acts: 

(a) The assessment (but only to the extent of any 
portion based on excessive values as hereinafter 
described), for purposes of a property tax levied 
by any taxing district, of transportation property 
at a value which bears a higher ratio to the true 
market value of such transportation property than 
the ratio which the assessed value of all other 
commercial and industrial property in the same 
assessment jurisdiction bears to the true market 
value of all such other commercial and indu~trial 
property. 

(b) The levy or collection of any tax on an assessment 
which is unlawful under subdivision (a). 

(c) The levy or collection of any ad valorem property 
tax on transportation property at a tax rate 
higher than the tax rate generally applicable to 
commercial and industrial property in the same 
assessment jurisdiction. 

(d) The imposition of any other tax which results in 
discriminatory treatment of a common carrier by 
railroad subject to this part. 

Section 306 was enacted as part of a comprehensive 

TTX Company Testimony 
on House Bill 24 - Page 2 



Ex. # 4 HB 24 
7/10/92 

Congressional plan to revitalize the nation's railroads and to 

strengthen the united states transportation system. After more 

than 15 years of investigation, various Congressional committees 

and study groups concluded that state tax discrimination against 

railroad property was pervasive and constituted an undue burden 

upon interstate commerce; that state laws which guaranteed equal 

tax treatment for railroad property had not been observed; and 

that state administrative and judicial remedies had not afforded 

railroad property taxpayers an efficient and effective means of 

obtaining relief from discriminatory state taxation. Based upon 

the recommendations of its committees, Congress established a 

clear federal policy against discriminatory state taxation of 

railroad property. 

Montana has for many years been involved in recurrent 

litigation in federal courts because of its various taxation 

schemes for railroad property. It has been expensive for the 

state of Montana and the taxpayers. It has resulted in tax 

receipts considerably lower than anticipated, simply because 

federal courts have been firm in the enforcement of the 

Congressional remedies. Past legislatures have taxed railroad 

property with the expectation of significant gains in tax 

receipts, only to have those expectations disappointed years 

later after litigation in federal court was ultimately concluded 

in favor of the taxpayer. 

On March 31, 1992, TTX and other rail car companies filed a 

TTX Company Testimony 
on House Bill 24 - Page 3 



civil action in united states District Court, District of 

Montana, challenging Chapter 55 of Title 15 which imposes a 

"gross earnings" tax upon rail car property. That case is civil 

Action No. CV-92-28-BLG and is currently awaiting a decision by 

the Court on a motion by TTX to have the current statute declared 

to be in violation of section 306 of the federal 4-R Act. 

House Bill 24 is a reaction by the Department of Revenue in 

anticipation of another adverse ruling by a federal court that a 

Montana tax statute discriminates against railroad property 

because that property is not treated in the same manner as other 

commercial and industrial property in the state. 

As its first reaction, the Department of Revenue proposes to 

cure the defects of the present statute simply by including rail 

car with other centrally assessed railroad and airline property. 

TTX has several concerns with regard to the proposed 

amendment language and new language in House Bill 24 because the 

bill as written fails to take into consideration certain 

significant factors which will again lead to subsequent 

litigation in the federal courts under the 4-R Act, to the 

detriment of both the state of Montana and the taxpayers. 

Montana statutes taxing railroad property have generated 

extensive litigation in federal courts because of the preemptive 

declaration by Congress that all railroad property shall be taxed 

in a manner consistent and equal to the taxation of other 

industrial and commercial property. The following areas in House 

TTX Company Testimony 
on House Bill 24 - Page 4 
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..... 
Bill 24 are some of those that are likely to cause the 

legislation, as proposed, to be in conflict with the 4-R Act. 

1. Retroactivity. Presently rail car company property is 

taxed under Chapter 55 of Title 55, section 15-55-101, et seg., 

MCA. That statute is now under challenge in a pending action in 

federal court. No ruling has been entered by the court in that 

case. Consequently, Chapter 55 of Title 15 is currently in 

effect and applicable. The purport of House Bill 24 is to make 

the taxation of rail car property retroactive to capture taxation 

under a new scheme and classification different from an existing 

Montana law. Whatever might be the motives or intentions of the 

Department of Revenue, such retroactivity would appear to be 

illegal under the Montana Constitution and general legal 

prohibitions against retroactive taxation based on transactions 

already completed in a prior year. 

2. Inconsistent valuation methodology. An examination of 

section 15-23-201, MCA, at section 6 of House Bill 24, shows that 

centrally assessed railroad and airline property is valued on a 

number of different and complementary valuation methodologies, 

for instance, cost method, the stock and debt method, and the 

income or earning method. On the other hand, new Section 8 of 

House Bill 24, which applies exclusively to rail car property, 

limits the assessment methodology for such property only to the 

cost method. That differentiation in valuation methodology, 

occurring even within the same classification, could lead to a 

TTX Company Testimony 
on House Bill 24 - Page 5 
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substantial over-valuation of rail car property and a possible 

violation of federal law. 

3. Mileage allocations. New section 9 of House Bill 24 

contemplates the allocation of the taxpayer system property to 

the State of Montana on the basis of car miles traveled within 

the state to total system car miles traveled, unless the 

department determines that a different formula should be applied. 

The legislation, if enacted, should include a proper and fair 

method for allocation rather than leaving the determination to 

the Department of Revenue only in the alternative. System 

mileage formulas do not take into account unique characteristics 

of a state such as Montana. The mileage allocation formula 

assumes that all states have similar operations to the system 

average of operation as to speed of cars, termination and 

origination activities, storage of cars, and repair and/or bad 

order of cars. Montana's operations are not typical of other 

states with respect to such things as the average speed of cars 

traveling through the state, the great distances within the 

state, the origination and termination of traffic within the 

state, the storage of cars within the state, and that nature of 

Montana as primarily a bridge state for railroad traffic passing 

through it. This atypical nature of Montana causes a substantial 

distortion of valuation in the magnitude of four hundred (400%) 

percent. A distortion of this magnitude would in itself cause a 

violation of the 4-R Act. 

TTX Company Testimony 
on House Bill 24 - Page 6 



4. Exempt property adjustment. New section 9, at 

subpart (3), recognizes that rail car property is classified 

differently from other commercial and industrial property in the 

state of Montana, and it attempts to address that differentiation 

through the application of an "R" percentage rate. This is at 

least a recognition of the variations in classification under 

Montana's taxation scheme for various types of commercial and 

industrial property. What is not addressed in House Bill 24 is 

any adjustment for the wide spectrum of exempt property under 

Montana law. Under Montana law much commercial and industrial 

property is not taxed at all, for example, commercial and 

industrial inventories. Nothing in House Bill 24 addresses the 

equalization adjustment necessary to account for the fair 

taxation of rail car property relative to exempt personal 

property. 

CONCLUSION 

It is clear that House Bill 24 is a premature reaction by 

the Department of Revenue to pending litigation challenging the 

current gross earnings tax that is presently applied to rail car 

property under Section 15-55-101, et ~., MCA. That federal 

litigation is still pending. The case was only submitted to the 

U.s. District Court for determination on June 26, 1992. No 

decision has been announced. No guidance is available at this 

TTX Company Testimony 
on House Bill 24 - Page 7 
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time from the Court's opinion with respect to fair and proper 

taxation of rail -cars under the 4-R Act. 

H.B. 24, if it speaks to anything, speaks to the 

-Department's recognition that the current taxation of rail cars 

based upon gross earnings is inadequate and suspect under the 4-

R Act. However, to propose a hastily drafted and ill-considered 

alternative, which itself would raise more problems than it 

solves, is not the answer. 

House Bill 24 is premature. It is flawed, both technically 

and conceptually. It places the state of Montana at jeopardy 

because in attempting to solve a $700,000 tax problem it risks 

rendering all of Classification 12, applicable to centrally 

assessed railroads and airlines, in violation of federal law. 

The better legislative approach is to wait for the 

determination of the federal court in the pending case and then, 

during a session with time to do so, fashion a correction, if 

necessary, which is addressed exclusively to rail car property 

and which resolves factors exclusively applicable to rail car 

property. 

TTX Company Testimony 
on House Bill 24 - Page 8 
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CHUCK STEARNS TESTIMONY ON HOUSE BILL #17 

The City of Missoula strongly supports House Bill #17 which would increase the 
lodging facility tax to 9% and transfer 1/9th of the tax or 1% to local 
governments to offset their impacts of tourism. A lodging facility tax has been 
considered a primary possibility for government taxing diversification and 
property tax relief in Montana at least since prior to the 1972 Constitutional 
Convention. In Missoula, this transfer of the tax would raise an estimated 
$100,000 annually in new revenue for the City. 

Local taxes on transient lodging are found in more states (43 states) than any 
other selective excise tax. 1 Allowable local option add-on rates in these 
states range from .9% in Colorado to 11% in California and these figures do not 
include the statewide tax rate.! Therefore, it is one indication that a 9% 
statewide tax rate is in line with national tax rates. 

A local option lodging tax is also an equitable tax. The burden is imposed on 
users of lodging facilities and such users in Montana normally do not pay any 
other direct local tax. As to whether the burden is absorbed by the lodging 
facility or "forward-shifted" to the tenant does not affect its equitable nature. 

Hotels and motels create a high fire hazard 24 hours a day because they have high 
rates of occupancy throughout the day both for conventions and room occupancies. 
In addition, some of the most heinous crimes occur in hotels - Missoula's only 
homicide in 1987 occurred at a motel. Hotels and motels are also often regarded 
as havens for drug transactions. 

The lodging facility tax has proven to be a popular local tax throughout the 
nation and using it to raise needed revenues to offset tourism related costs for 
both the state and local governments of Montana is a very sensible move. The 
City of Missoula strongly supports HB17 and respectfully urges your concurrence. 

1 John H. Bowman and John L. Mikesell, Local GoverlJllleIlt Tax Authori ty and 
Use, (Washington, D.C.: National League of Cities, 1987), p. 96. 

Z ibid., pgs. 121-123. 



H.B. 17 Galvin 
July 19, 1992 

t1{tuse: ,;yJ(ATI~JJ

EXHIBIT_ 6 ---:::-----
DATE 7/1 !J,jif.~ 
H8 /1 

House Taxation 9:30 AM Room 312-2 
Chairperson: Dan Harrington 

I. Introduction - Montana Tourism Coalition 

A. Purpose 

B. Membership 

II. Opposition to H.B. 17 

A. Understand the state's fiscal crises 

B. Current use of accommodations tax - successes 

C. General Fund revenue source will limit the state's program 

to its current level. All potential gone. 

D. Should be a part of tax reform debate as it affects so 

many aspects of the private sector economy. 

E. Too narrow a tax base on the industry 

F. Tourism industry does pay other taxes in support of infra

structure such as gas taxes. Multipliers. 

G. Impose a tax on the industry to support the economic 

growth for all of Montana's benefit. 

III. Close: Urge committee to recommend "do not pass" on H.B. 17 



EVH'·'·- 7 .\ i bl J -_..L. ___ -..-.., 
DA T_E --.l..Z;r'-'"b;w:,0j"-'If:......~~ . . __ " 
HB __ ..L-1.L..L __ _ 

JULY 10, 1992 

HOUSE TAXATION COMMITTEE 
TESTIMONY IN OPPOSITION TO HB17 -A BILL TO INCREASE THE BED 
TAX BY 5Y. 

GREG BRYAN - PRESIDENT - MONTANA TOURISM COALITION 

CHAIRMAN HARRINGTON AND COMMITT~E MEMBERS - GOOD MORNING. 

YOU ARE NOT IN AN ENVIABLE SITUATION AND I WILL NOT TAKE UP 

MUCH OF YOUR TIME AS YOU DEAL WITH THE SIGNIFICANT ISSUES OF 

OUR STATE'S BUDGETARY SHORTFALL. YOUR TASK IS TO FIND 

SOLUTIONS THAT WILL SHORE UP OUR STATES ECONOMIC POSITION AND 

DETERMINE WAYS THAT WILL PROVIDE REVENUE WHILE NOT INHIBITING 

ECONOMIC GROWTH. A DIFFICULT TASK IN THE CALMEST OF TIMES, 

LET ALONE A SPECIAL SESSION. HB17 IS NOT SUCH AN ANSWER FOR 

MONTANA. IT SEEKS TO SELECTIVELY BURDEN AND IMPACT AN 

INDUSTRY THAT IS ALREADY DOING MORE THAN IT'S SHARE TO 
. 

GENERATE ECONOMIC GROWTH, THROUGH JOBS, CAPITAL INVESTMENT, 

MARKETING, AND BRINGING IN MONEY FROM OUTSIDE MONTANA THAT IS 

SPENT AND TURNS OVER MULTIPLE TIMES TO PRODUCE A $1.6 BILLION 

IMPACT ON MONTANA'S ECONOMY LAST YEAR. THIS BILL IF ENACTED 

WILL PRODUCE GREAT HARM TO MONTANA'S LODGING INDUSTRY AT A 

TIME WHEN THE INDUSTRY IS ONE OF OUR BRIGHTEST ECONOMIC 

LIGHTS. A 1990 SURVEY DONE BY PURDUE UNIVERSITY, FOR THE 

AMERICAN HOTEL & MOTEL ASSOCIATION, SHOWED THAT FOR EVERY 10% 

OF BED TAX PLACED ON A ROOM THERE WAS A LOSS OF 4.4% IN THE 

AVERAGE NUMBER OF ROOMS RENTED. THIS FIGURE TOOK INTO 

ACCOUNT THE LARGER 300 -600 ROOM HOTELS AS WELL AS THE 

SMALLER PROPERTIES. MONTANA IS BASICALLY A SMALL PROPERTY 

STATE AND WOULD EFFECTIVELY EXPERIENCE A MUCH GREATER LOSS OF 



UP TO 6.18% IN ROO~S RENTED WITH A 10% BED TAK. A 

Ex. # 7 HB 17 
7/10/92 

SUBSTANTIAL PRICE TO PAY BY ONE INDUSTRY FOR A BANDAID 

APPROACH TO A STATE WIDE PROBLEM. WE CAN SIT HERE AND SAY IT 

WOULD NOT IMPACT OUR DECISION TO STAY SOMEWHERE, BUT THE 

RESEARCH SAYS IT DOES AND IT IS OUR POSITION THAT WE CAN NOT 

AFFORD TO IGNORE THEIR FINDINGS. 

THE APPROACH THIS BILL TAKES IS TO PILE ON THE TAKES ONTO AN 

INDUSTRY THAT IS HELPING TO LEAD MONTANA OUT OF IT'S 

DOLDRUMS, AND IN THE PROCESS NEGATIVELY IMPACT THE 

CONTRIBUTIONS THE INDUSTRY IS MAKING. WHAT MONTANA NEEDS IS 

LONG RANGE PERSPECTIVE THAT DOES NOT IMPLEMENT SHORT TERM 

BANDAID PLUGS THAT MAIM THE GOLDEN GOOSE AND REDUCE HER 

ABILITY TO LAY THE GOLDEN EGGS. WHAT WE NEED ARE LONG TERM 

SOLUTIONS THAT OVERHAUL OUR TAK SYSTEM IN A PROGRESSIVE 

MANNER. THIS BILL IS NOT SUCH A LONGTERM SOLUTION. IT IS 

THE START OF PILING ON THE BAGGAGE THAT WILL BREAK DOWN AND 

IMPAIR A STRONG INDUSTRY. WE ARE ALREADY HEARING OF 

DIFFERENT INTERESTS WANTING A PIECE OF THIS REVENUE AND IT 

WILL CONTINUE TO HAPPEN. EVERY ONE WANTS A PIECE OF 

SOMETHING THAT IS WORKING AS PLANNED AND IN THE PROCESS WILL 

BREAK IT OUT OF THEIR SHORT SIGHTEDNESS. 

I ASK OF YOU TO HONOR THE COMMITMENT THAT WAS MADE TO THE 

INDUSTRY WHEN THEY STEPPED FORWARD WITH THIS PLAN IN 1987, TO 

HELP MONTANA'S BUDGETARY PROBLEMS THEN. WHEN THEY GAVE BACK 

THE $1.2 MILLION DOLLARS TO THE GENERAL FUND AND ASKED TO 

RAISE THEIR MARKETING FUNDS TO PROMOTE AND ENERGIZE OUR 

STATE'S STRUGGLING ECONOMY. WE HAVE BEEN VERY SUCCESSFUL IN 



7/10/92 

OUR PART OF THE BARGAIN. PLEASE DO NOT COME BACK ON US NOW 

AND SAY LET'S JUST SEE HOW MUCH MORE THEY CAN TAKE BEFORE 

THEY BREAK. WE COMMITTED TO WORK TOGETHER AS PARTNERS IN 

IMPROVING MONTANA'S ECONOMIC CLIMATE. THIS BILL CHANGES THE 

PARTNERSHIP FROM A TEAM EFFORT TO A PACKMULE CONCEPT. WE AS 

AN INDUSTRY ARE MORE THAN WILLING TO DO OUR PART TO HELP. 

THIS BILL FAILS TO RECOGNIZE THAT THE LODGING INDUSTRY ONLY 

BENEFITS FROM 17% OF THE VISITOR'S DOLLAR, WHIL£ THE REST OF 

MONTANA'S BUSINESS COMMUNITY GETS THE OTHER 83%. THE 

INDUSTRY ASKED FOR THE 4% AND FEEL IT HAS WORKED WELL FOR ALL 

OF MONTANA. WE WILL HELP, BUT NOT PULL THE DISPROPORTIONATE 

SHARE. 

LET'S WORK TOGETHER TO BUILD LONGTERM SOLUTIONS THAT LEAD TO 

OVERALL TAX REFORM AND A BETTER BUSINESS CLIMATE IN MONTANA, 

NOT QUICK FIX BANDAIDS THAT ONLY STALL OUR ECONOMY AND DAMAGE 

A VITAL LINK IN THE RECOVERY PROCESS. 

AS THE TESTIMONY THIS MORNING SHOWS, TOURISM IS A DIVERSE 

INDUSTRY AND AN ADVERSE IMPACT ON ONE SEGMENT IMPACTS ALL OF 

THE OTHERS, FROM RETAIL AND RENTAL CARS, TO ATTRACTIONS AND 

GASOLINE SALES. THIS BILL HAS FAR MORE NEGATIVE IMPACT 

POTENTIAL THAN SHORTERM FINANCIAL GAIN. ONCE THIS TAX IS ON 

IT WILL NOT COME OFF AND WHEN STATE FINALLY GETS AROUND TO 

TAX REFORM, IT WILL JUST PILE MORE ON. PLEASE DON'T START. 

THANK YOU FOR YOUR ATTENTION THIS MORNING. 
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