
MINUTES 

MONTANA SENATE 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Dick Pinsoneault, on April 10, 1991, at 
11:05 a.m. 

ROLL CALL 

Members Present: 
Dick Pinsoneault, Chairman (D) 
Bill Yellowtail, Vice Chairman (D) 
Robert Brown (R) 
Bruce Crippen (R) 
Steve Doherty (D) 
Lorents Grosfield (R) 
Mike Halligan (D) 
John Harp (R) 
Joseph Mazurek (D) 
David Rye (R) 
Paul Svrcek (D) 
Thomas Towe (D) 

Members Excused: none 

Staff Present: Valencia Lane (Legislative Council). 

Please Note: These are summary minutes. Testimony and discussion 
are paraphrased and condensed. 

Announcements/Discussion: none 

EXECUTIVE ACTION ON HOUSE BILL 797 

Motion: 

Senator Yellowtail made a motion that HB 797 BE TABLED. 

Discussion: 

There was no discussion. 

Amendments, Discussion, and Votes: 

There were none. 

Recommendation and Vote: 

Senator Yellowtail's motion to table HB 797 carried 
unanimously. 
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HEARING ON HOUSE BILL 155 

Presentation and Opening Statement by Sponsor: 

Representative Bill Strizich, District 41, said HB 155 was 
requested by the County Attorneys, and that it still needs a little 
work (county attorneys I amendment). He explained that county 
attorneys have had no statutory salary increase for ten years, and 
have on:y received a .07 percent consumer price index (CPI) 
increase. Representative Strizich stated that he believes it is 
very important to recognize the job county attorneys do, and said 
there was not great opposition to the bill until the $5 increase on 
surcharge was added. He further stated that he believes the 
Committee will hear from the Montana Magistrates, but it is not 
their domain to settle policy or salar ies. He said the County 
Attorneys are trying to do this in a responsible way. 

Marc Racicot, Attorney General, said he came from a county 
attorney office 13-14 years ago, and is now a liaison for them. He 
stated that there have been 65 county attorneys since that time, 
and that they are incredibly dedicated. The Attorney General 
stated that he believes the County Attorneys deserve to be 
compensated appropriately, and that this would help retention. He 
said he strongly supported HB 155, and urged the Commi ttee to 
favorably consider the bill. 

Joe Roberts, Montana County Attorneys, told the Committee that 
several County Attorneys are present, but he would present the bulk 
of testimony on the bill. He held up a computer printout, about 
one inch in thickness, detailing the duties of county attorneys by 
statute, and asked the Committee to bear in mind these duties when 
they are discussing salaries. Mr. Roberts provided amendments from 
second reading in the House; 1985 attorney salaries in Montana; and 
a statement from the Fiscal Analyst on the $5 increase in surcharge 
(Exhibits #1, #2, and #3). 

Mr. Roberts told the Committee that, originally, salaries were 
tied to the district judges and the general fund, but on second 
reading in the House, salaries were tied to other elected county 
officials in HB 411. He said that the bill, as amended, allows 
County Commissioners to set salaries from $44,800 to $56,000, and 
that the average now is about $46,000. Mr. Roberts stated his 
concerns with this discretion being given to County Commissioners, 
and said that half of county attorney salaries are paid by the 
State and the other half are paid through the district judges. He 
said the funding is there, and that there should be no impact to 
the counties. Mr. Roberts added that County Commissioners should 
not set these salaries. 

Joe Roberts asked the Committee for a flat salary amount of 
$52,000 instead of the amended salary range. He said page 6 has a 
COLA (cost of living adjustment) in it which is effective July 1, 
1991, and suggested that the COLA not apply for the first year if 
the $52,000 figure is accepted. Mr. Roberts advised the Committee 
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that the base salary is $36,500, but COLA increases didn't keep up, 
so the County Attorneys are asking to catch up, realizing that it 
can't be done in one year. 

Mr. Roberts further stated that the typical attorney was 
making about $70,000 in 1985, and that he doesn't believe county 
attorneys can reac!1 this. He said he does believe that the 50 
percent turnover in county attorneys is due to insufficient 
salaries, and that there is a need for experienced prosecutors, 
particularly in the larger counties. He told the Committee that 
the cost of the bill is not as great as it was in House 
Appropr iations, but the surcharge would provide the necessary 
revenue. 

Proponents' Testimony: 

Robert Deschamps, Missoula County Attorney, said he opposed 
the 80-100 percent salary discretion given the County 
Commissioners, as things aren't always "rosy" between county 
attorneys and county commissioners, and the State does pay one-half 
of county attorney salaries. He stated that county attorneys are 
the watch-dog over elected officials in the counties, and have 
prosecu ted county commissioners, removing them from off ice. He 
asked the Committee not to give County Commissioners a stronghold 
over County Attorneys. 

Shaun Donovan, Mineral County Attorney, said he believes there 
are good reasons for the surcharge, as stated by Joe Roberts, but 
the best reason is that it is fair, appropriate, and rational to 
ask that those who use the court's time, pay their share. He asked 
the Committee to keep in mind that minor cases can take a 
tremendous amount of time, and asked the Committee to support the 
bill. 

Bill Fleiner, Lewis and Clark County Undersheriff and Montana 
Peace Officers Association, stated his support of the bill, and 
said he echoed Mr. Deschamps' statements. Mr. Fleiner said having 
County Commissioners set salaries is a major stumbling block for 
both sheriffs and county attorneys. He stated that the Sheriffs 
and Peace Officers contend that county attorneys must have 
integrity and honesty, and that they support the salary increase. 

Ed Hall, Montana Board of Crime Control, Department of 
Justice, said he supported the bill with the caution that the crime 
victims compensation fund not be dropped from 16.9 percent to 15.9 
percent to fund this bill (page 2, line 13, third reading copy). 
Mr. Hall told the Committee that he was assured this was not the 
intent of the drafters, but he wanted to make certain. He urged 
concurrence in the bill on this basis. 

Gordon Morr is, Montana Association of Counties (MACO) , said he 
supported the bill with the amendments proposed by Joe Roberts, and 
the COLA in HB 497. 
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Tom Harris, Montana County Attorneys, advised the Committee 
that one western states uses a flat 37 percent surcharge, and 
another uses a $75 surcharge. He further advised them that Idaho's 
prosecutor in Aida County makes $56,00, and the next highest paid 
county prosecutor makes $51,250. Mr. Harris further stated that 
Wyoming averages $48,500 now, and is raising its salaries to 
$60,000, and that Oregon and Washington pay between $60,000 and 
$70,000. He asked the Commi ttee to give the bill favorable 
consideration. 

Senator Fred VanValkenburg asked to be considered a proponent 
of the bill. 

Opponents' Testimony: 

Patricia Bradley, Montana Magistrates, read from prepared 
testimony in opposi tion to HB 155 and offered two amendments 
(Exhibit #4). 

Gladys Vance, Justice of the Peace in Cascade County for the 
past 13 years, said she also served as Belt Ci ty Judge for 10 
years. Ms. Vance read from prepared testimony in opposition to HB 
155 (Exhibit #5). She said she believes imposition of a surcharge 
is a direct violation of the Constitution, and is not the duty of 
any court in Montana. 

Carol Chagnon, Justice of the Peace in Hill County, said she 
is opposed to the method of collection, and not the salary 
increase, and that she believes Hill County's County Attorney is a 
very fine attorney. She told the Committee she doesn't see how the 
surcharge can be statutorily enacted, and asked the Committee to 
consider the burden they are placing on the justices of the peace. 

Questions From Committee Members: 

Senator Svrcek asked Patricia Bradley if her opposition were 
the official position of the Magistrates or just some of the 
Magistrates. Ms. Bradley replied that it was the position of the 
Board of Directors of the Magistrates Association. 

Senator Pinsoneault commented that the public defender in Lake 
County makes $70,000, and asked Mr. Deschamps to comment on the 
salaries in Missoula County. Mr. Deschamps replied that the public 
defender in Missoula County makes the same salary he does, and that 
he doesn't believe there will be a problem meeting the proposed 
salary increases, and that there may even be excess revenue. 

Closing by Sponsor: 

Representative Strizich said a lot is expected from the County 
Attorneys, and the bill seeks to retain experienced attorneys. He 
told the Commi ttee he believes "separation of powers" is the issue, 
and that it is not the job of Magistrates to set policy, but is the 
job of the Legislature. Representative Strizich stated that the 
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problem has been identified, and a practical solution has been 
suggested. He said he believes local politics can be remedied by 
the proposed amendments. 

HEARING ON HOOSE BILL 993 

Presentation and Opening Statement by Sponsor: 

Representative Tom Zook, District 25, said HB 993 requires 
that parents contribute to the cost of treatment of their children 
who are in residential facilities, if they have the means to pay. 
He stated that, right now, the Department of Family Services (DFS), 
assumes financial responsibility for these children, and that he 
believes the bill will provide incentives to families to become 
more involved. Representative Zook told the Committee that the 
bill is not meant to be punitive, and only puts the responsibility 
where :t belongs. 

Proponents' Testimony: 

Ann Gilkey, Attorney, DFS, said the Department supports HB 993 
which clarifies and expands existing law, and ties collection into 
the Child Support .Enforcement Division of the Department of Social 
and Rehabilitation Services (SRS). She explained that these funds 
will be used for in-home and family-based services. 

Kat!1Y McGowan, Montana Residential Child Care Association, 
said she represents 23 different youth homes and residential 
treatment centers in Montana, and supports HB 993 as parents need 
to be involved in financial support and/or treatment. 

Amy Pfeiffer, Child Support Enforcement Division, SRS, said 
she supports the bill, as amended, and told the Committee that HB 
923 provided the way to obtain funds in IV D cases (Exhibit #6). 

Opponents' Testimony: 

There were no opponents of the bill. 

Questions From Committee Members: 

Senator Towe cormnented that it may not be appropriate in 
certain instances for the courts to require parents to provide 
support for t!1eir children in residential treatment centers. Ann 
Gil~ey replied that the court can use the formula for Child Support 
Enforcemen~, and that there are exceptions outlined on page 8 of 
the bill. She said the intent is to give the courts discretion in 
this area. 

Senator Towe stated that the language says "shall", and asked 
if there would be any objection to changing it to "may". 
Representative Zook replied !1e would not object to this change. 
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Senator Halligan asked why this is not addressed after 
temporary investigating authority instead of waiting until it is 
adjudicated and the child has been in foster care for a year. He 
asked if this language could be clarified. Ann Gilkey replied she 
would look at changing the language. 

Closing by Sponsor: 

Representative Zook made no closing comments. Senator 
Pinsoneaul t offered to carry the bill, if it passes out of the 
Committee. 

HEARING ON HOUSE BILL 778 

Presentation and Opening statement by Sponsor: 

Representative Dave Brown, District 72, said HB 778 is a land 
access compromise bill, and was worked on by the Attorney General, 
the Secretary of State, and others. He said these people spent 
many hours with all concerned parties, and that he believes it is 
a good package. Representative Brown stated that it is a fragile 
compromise, but is a step forward. 

Proponents' Testimony: 

Attorney General Marc Racicot, asked for favorable 
consideration of the bill which, he said, resolves the 
insurmountable problem that cannot be dealt with by litigation 
(Exhibit #7 - Attorney General and Secretary of State). 

Mike Cooney, Secretary of State, and member of the State Lands 
Board, said this was the most important issue to people during his 
1988 campaign. He said he believes HB 778 is a step in the right 
direction, and is a very valuable compromise. 

John Gibson, Billings Rod and Gun Club and Magic City Trout 
Unlimited, said he has worked in the Custer National Forest for the 
past 15 years where there have been thousands of land improvements, 
but insignificant damage as a result of year-round use. He said he 
believes the damage issue is overstated, and has little substance 
(Exhibit #8). 

Bill Haldorf, Skyline Sportsmen, 
address the spread of noxious weeds 
(Exhibit #9). 

Butte, said he wanted to 
by other than sportsmen 

Paul Berg, Legislative Chairman, Southeast Montana Sportsmen 
Association, said he represented about 5,000 sportsmen, and asked 
the Committee to support the bill (Exhibit #10). 

Robert Dupea, White Sulphur Springs, said he represented the 
Stockgrowers Private Lands Committee, and asked the Committee to 
support the bill without amendment (Exhibit #11). 
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Lorna Frank, Montana Farm Bureau, asked the Committee to 
support the bill as it is now (Exhibit #12). 

Ed Lord, Phillipsburg rancher, representing the Montana 
Stockgrowers, asked the Committee to support HB 778 (Exhibit #13). 

Knute Hereim, Martinsdale rancher, asked the Commi ttee to 
support the bi:l (Exhibit #14). 

Ron Stevens, President, Public Lands Access Association, said 
he represents 835 members and 6,000 af:iliated members (Exhibit 
# 15) . 

Jack Jones, Skyline Sportsmen's Association, stated his 
support of the bill and thanked those who worked on it. 

Ron ~osher, Augusta rancher, and Montana Stockgrowers 
Association, stated his support of the bill (Exhibit #16). 

Carol Mosier, Montana Cattlewomen and Wool Growers thanked 
Representative Dave Brown for his work on the bill, and asked the 
Committee to support it. 

Kay Norenberg, Women In Farm Economics (WIFE), stated her 
support of the bill. 

Jim Mcgermond, Great Falls, commented that it was great to see 
agriculture and sportsmen working together (Exhibit #17). 

Alan Rollo, Great Falls, said he represented himself, and 
asked the Committee to support the bill (Exhibit #18). 

Bob Bugm, Pr ickly Pear Sportsmen, said' he represented 400 
members, and asked the Committee to support the bill. He provided 
Legislative Auditor information for the Committee to review 
(Exhibit #19). 

Tony Schoonen, State Lands Coalition, provided information 
from the State of Wyoming, and asked the Committee to support the 
bill (Exhibit #20). 

Torn Loftsgaard, Land Management Council, stated his support of 
the bill with the exception of Section 17, line 4. He said there 
is a chance that a catastrophic situation could occur if a fire set 
by a recreational user damaged or destroyed farm buildings or 
machinery (Exhibit #21). 

Bob Fouhy, Land Management Council, stated his support of the 
bill (Exhibit #22). 

Joe Gutkoski, Gallatin Wildlife Association, said the 
Association has been working on this issue for 18 years, and that 
he believes there will be little or no damage. 
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Linda Ellison, Land Use Coordinator for the Montana Trail 
Riders Association, said her concerns were addressed in her written 
testimony (Exhibit #23). 

Laurie Thomas, Anaconda, provided news clippings for Committee 
review, and asked them to support HB 778 (Exhibit #24). 

Representative Ed Grady, District 47, said he wished he had 
seen the same cooperation in the stream access bill. He stated 
that if this situation is not resolved, it will end up costing 
hundreds of thousands of dollars in the court. Representative 
Grady further stated that landowners will have to make tough votes, 
just as he did in the House. He said the biggest opposition is to 
the $5 fee for land use as the bill affects 5 million acres in 
Montana. 

Opponents' Testimony: 

Representative Bob Raney, District 82, said he finds the $5 
access fee to state lands appalling. He told the Committee he 
believes Montanans live here because of recreation and freedom, and 
that he believes this bill takes that away. He asked if state 
water would follow, and said he doesn't believe anyone has the 
right to charge people to use state lands. Representative Raney 
advised the Commi ttee that he does believe people should pay 
lessees for damage caused. 

Representative Raney said he did not believe in this 
compromise, that sportsmen are already accustomed to paying for 
hunting and fishing. He asked if families wi th kids, berry 
pickers, and cross country skiers would have to pay these fees, and 
said the process can't be turned back once it is started. 
Representative Raney further stated that he was appalled that the 
Board of State Lands would go for this, and asked the Committee to 
look at the bill. He said this issue was not covered by the press, 
and that people don't know about it. 

Questions From Committee Members: 

Senator Svrcek asked if other agr icul tural users of state 
lands would be treated the same way in terms of weed infestation. 
Representative Brown replied they would be. 

Senator Doherty asked how the $300,000 would be spent. 
Representative Brown replied the answers are not ready yet, but 
some of the funds would be used to jump-start this legislation. 

Senator Doherty asked what would be studied with these funds. 
Representative Brown replied all uses would be studied. 

Senator Doherty asked Secretary of State Mike Cooney if all 
uses would be studied. Mr. Cooney replied he would need to see how 
much money there would be for study, and said he would rate 
economic ana:ysis of values first. He stated he would also like to 
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do an environmental impact study to cover all uses, and that this 
would be a major undertaking. 

Closing by Sponsor: 

Representative Brown offered to be present to answer questions 
during executive action on the bill, since time was limited this 
date. 

ADJOURNMENT 

Adjournment At: 12:40 p.m. 

DP/jtb 
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RESULTS OF SURVEY ON JUDICIAL SALARIES T\.B_\55 

A survey on judicial salaries was conducted in February 1986. A total of 848 members of the State Bar of Montana 
responded to the survey. Results of the survey were tabulated by Econosult Inc., Butte. 

The State Bar's Committee on the Status, Selection and Compensation of Judges in N\ontana has written a report using 
statistics compiled from the survey. In its introduction to the report, the Committee commented that the Justices of the 
Montana Supreme Court are the lowest paid state Supreme Court Justices in the United States, and that Montana's District 
Court Judges rank 48th in compensation out of the 50 states. 

In analyzing judicial compensation of Montana judges, the Committee included a comparison of judicial salaries to the in· 
comp. of Montana attorneys of an age and experience level that should form the nucleus of Montana's future judges. The 
statistics on average annual income for attorneys by age and by years of practice are as follows: 

./ 1985 AVERAGE ANNUAL INCOME FOR ATTORNEYS IN MONTANA BY AGE 

AGE NUMBER OfoOFTOTAL MEAN INCOME MEDIAN INCOME RANGE 

25·30 109 12.85 534,344.56 . $24,000.00 $4,000 • $1,000,000 

31·35 225 26.53 38,770.33 31,100.00 2,000 • 137,000 
36-40 214 25.28 53,224.55 41,000.00 6,000 • 502,000 
41-45 102 12.03 57,042.97 46,000.00 1,700 • 194,000 
46·50 50 5.90 69,587.94 62,000.00 16,000 • 130,000 

51·55 43 5.07 84,567.90 64,000.00 22,000 • 180,000 

56-60 45 5.31 72.435.24 55.500.00 3,000 - 175.000 
61·65 36 4.25 78,634.08 6O,000.CO 7,500 - 450,000 
66·70 17 2.00 48.292.00 38,000.00 7,320 - 11 5,000 
70 and Above 7 .83 58,428.57 45.000.00 9,000· 135,000 
TOTAL 848 100 52,232.57 40,723.85 

1985 ANNUAL INCOME FOR ATTORNEYS IN MONTANA BY YEARS OF PRACTICE 

YEARS ADMITIED 
TO A BAR NUMBER "foOFTOTAL MEAN INCOME MEDIAN INCOME 

0-4 197 23.23 $24,154.72 $23,750.00 

5·9 232 27.36 46,235.60 34,500.00 

10-14 163 19.22 59,611.00 47,000.00 

15·19 75 8.84 70,053.41 55,000.00. 

20-29 85 10.50 79,806.53 70.000.00 

30·39 75 8.84 76,874.28 60,000.00 

40 or More 17 2.00 46,318.82 40,000.00 

i 
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Amendments to House Bill 155 
For Senate Judiciary Committee 

Proposed by Montana County Attorneys' Association 

1. Amend the title, beginning on line 8 of page 1, by 
striking everything in the sentence after the word 
"attorney", and inserting "$52,000 per year". 

2. Amend page 4, beginning on line 22, by striking 
everything in the sentence after "July 1, 1991", and 
inserting "shall be $52,000 per year". 

t-t -t~ -~\ 
DEL \SS 



Montana Magistrates Association 
Proposed amendments to HB 155: No. 1 and No. 2 

Page 13, line 19 in Sec. 4(1)(a), 

strike: (a) $+0 $15 for each misdemeanor charge; and 

Page 14, Sec. 4(6)(a), -strike: lines 24 and 25; 

Page 15, Sec. 4(6)(a), strike: lines 1,2 and 3. 

Alternatively: 

- Page 13, Sec. 4 ( 1 ) (a), line 19, 

Strike: $15 and return to former language of $10. 

(At present, we understand that any money in excess of what is 
needed for county attorneys salaries as provided for bv this 
surcharge, is returned tothe general fund.) 



-1/.... I 

Montana Magistrates 

'I1/bICf; 
1-18 ISS 

Association 
~pril 10, 1991, HB 155, Testimony by Pat Bradley before the Senate 

~udiciary Committee 

Mr. Chairman and Committee Members: 

.Jt is with trepidation that I stand in opposition to HB 155 and 
the~e res~ected, powerful, redoubtable, and able proponents of the 
~t,~s as ~f I have a kinship with the young biblical David and his 

". ;l~ngshot • ... 
bill. 
puny 

But I repr~sent the MMA who opposes this further intrusion into the 
". "eal functwns of our cc:>urts. Of all people, these attorneys should 
.nderstand the separat~on of power and duties of our three branches 
~f government. But when the legislative branch fails to respond to 

; evenue requ7sts, t~e co~nty attorneys group manipulates the process 
~y t:an~ferr~ng leg~slat~ve duties to the judicial branch for very 
spec~al~zed purposes. We believe this is wrong and in Montana 
'mconsti tutional. " 

~e are not opposed to the county attorneys receiving a raise in salary, 
only that we, the iudges, havp. to raise the money for it. So we do 
'ppose the funding mechanism of the bill for the following reasons: ... 

----~---------------___ ...",, ____ .~ __ .~ __ ." __ ._._ . .,.. ...• J .• =.. ___ _ 

. 1. Consider this scenario. Sen. Rye, while taking a Sunday drive 
-near Helena, is stopped by a Highway Patrolman and is cited for driving 

10 miles over speed limit. The H.P. tells Sen. Rye that he may post a 
$20 appearance bond, and should also pay a $15 surcharge for the violation. 

-Upon inquiry, the H.P. explains to Sen. Rye that the tax is for county 
attorney salaries and retirement benefits. Since Sen.Rye wonders about 
this 75% extra add-on tax, he decides to visit the judge rather than 

~post bond. At a subsequent appearance in Justice Court, and arraignment, 
Sen. Rye asks the judge what the possible penalty would be if he pleads 
not guilty and asks for a bench trial and is found guilty. The judge 
advises that the usual penalty is a $20 fine, plus a $15 surcharge. 

·Sen. Rye asks the purpose of the $15. The judge explains it is for 
county attorney salaries and retirement benefits. Sen. Rye asks why 
it is that he must contribute to his own prosecution costs. 

Sen. Rye then decides that he might as well plead guilty, so he won't 
b~ involved in any costs of use of a county attorney and asks the judge 

~what the fine will be. The judge states that the usual fine is $20, 
plus a $15 surcharge. S~n. Rye, being quite clever,states that the 
surcharge mus't be for the county attorneys' salaries and retirement • 

• He also wonders why he must pay a $15 tax even when he is not involving 
-the county attorney. The judge fpels annoyed and compromised as well, 

because he or she is trying to run a dignified court of law, not a 
assessor's office. The judge must also explain to Sen. Rye that if he 

~cannot make a full payment of fine, that the $15 must be paid up front 
--that the county or city government may receive their revenue 
only after the surcharge has first been allocated, even though the 

_ governments are financing the courts' operations and judges salaries. 

-



By the way, if Sen. Rye had decided to post his $20 appearance bond, 
but not paid the $15 surcharge, which the highway patrolman is not 
required to collect, the judge would have to send him a summons to 
appear in court to pay the $15. If Sen. Rye did not obey that summons, 
the court could then issue a warrant of arrest to have him detained 
until he posted at $15 bond, taking up valuable jail space, until he 
could be brought to court. If Sen. Rye refused to pay the surcharge, 
he could be found in contempt. 

,-
I 
I 
I 

This may sound silly but it is actuality. All of this extra workload 
and expense for the courts, and aggravation to an average Montana 
citizen is the way HB 155 will work. Sen. Rye, a typical law-abiding 
citize~ is like the vast majority of the some 150,000 traffic cases 
our courts he~r; mostly people who forfeit bonds never use a jail, I 
or the services of a prosecutor, but must subsidize this huge sal~ry 

~ncrease. 

If any surcharge is justified, and we believe it should no+be, , 
_ . such "user" fees would be more appropriately "used" by I 

costs of court operations, or law enforcement benefits, but both 
entities are opposed to collecting these fees. 

2. This is the third surcharge bill directed at the judiciary whom 
revenue-seekers apparently think is a real "live one". It is the 
fifth surcharge bill since 1985. In 1989 a $20 surcharge bill was 
defeated. Two other surcharge pi6posals have been 'killed this session. 

The judges, facetiously and seriously, have wondered if the purpose 
of the courts, to dispense justice, may not eventually be subrogated 
to assess Montana citizens for myriads of charities -- salaries, 
jails, bonding projects, secondary victim relief, perhaps bailiffs, 
executive washrooms and courthouse fountains. 

-I
I 
I 

Judge Gladys Vance from Great Falls will testify as to the history 
of the present surchargebill enacted in 1985 when this self-same group 
of county attorneys lobbied successfully in the waning days of that 
session for this form of funding. The original version of HB 155 
asked for state funding, but when Appropriatons refused, they amended 
the bill to let the courts do it, as happened in 1985. 

3. Money. F.veryone wants a salary raise and we appreciate the county 
attorneys' wishes. The 123 judges of our courts are at the mercy of their 
commissions who in recent years have had to freeze or give small salary 
raises. A typical ~~lary of one JP from Roosevelt County has risen from 
$6 per hour in 1.976 to $9;13 per, ~_our, 1'.4'ye-drs later, in 1990. 

I 
I 
I 
I 
I 

I auote from Chief Justice Turnage' State of the Judiciary address to , 
you on Feb. 5. He said in part "the judicial system in Montana is relative y 
healthy. But there are numerous elements of our system that are showing 
signs of stress and even crises. This general paucity of resources is 
equally true in Limited Jurisdiction courts. I mention this because 
I believe it is necessary for the legislature and other Montanans to 
understand that this lack of resources is typical of Monrana courts and 
affects our ability to provide modern judicial services. Justice 
Turnage goes on to say, "It is in the courts of limited jurisdiction 
that most Montanans see their judicial system up close. With about 120 
judges, these courts handle close to 300,000 cases a year. These judges 
are to be commended for their dedication, hard work and attention to 
detail. Their commitment to professionalism is high on the 1ist of 
accomplishments this biennium." 

I 
I 
I 
I 
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By the way, Judge Turnage's salary is $~7,772. The Associate Justice' 

• salary is $56,451. HB 155 proposes that county attorneys should 
receive salar ies of between $44,800 to $56,000, a 22.5% to a possible 
whopping 51% increase. This amounts to raises of between $8300 to 
$19,500. This is an astonishing proposal. And I suppose that you 

• noticed on pages 12 and 13 of HB 155 that revenues to six other special 
state accounts must be reduced to provide money for these raises, along 
with the surcharge increase. This is indeed creative accounting. ~d~,~~~ 

• The MMA proposes two amendments to HB 155 which have been handed out. 

In closing, our courts will continue to oppose any and every effort to 
• make judges assessors for every fund that goes wanting. This is not a 

jlldicial function, it is a legislative function. We hope you will grant 
the County Attorneys a salary increase through the legislative process, 
as it properly should be done. 

• I thank you for your time and urge yourfavorable consideration to our 
request. Thank you. 

• 

• 

• 

... 

-

-
-



Testimony to the Senate Judiciary Committee In Opposition to HE 155 

April 10, 1991 - Gladys M. Vance, Justice of the Peace, Cascade County; 

HONORABLE SENATORS, Ladies and Gentlemen: 

I am Gladys Vance, Justice of the Peace for Cascade County for 13 years and 

City Judge in Belt for 10. 

I am here in opposiitonto HB155. This should not surprise you because I was 

here May 10, 1985 in Opposition to SBll6, which started this whole mess, before .-tbe~: -

Goven-lor. Please understand neither myself nor anyone of Illy fellow judges are op~'Osed 

to anyone getting a raise; but I am here - and we do op}:Ose how YOll intend to fund 

this raise - at the expense of the integrity and independence of the ern Irts ill Ihis 

StateL! ! 

CANON I in the Judicial Code of Ethics says, "A Judge Should'Uphold The Integrity 

and Independence of the Judiciary". 

CANON II says, "A Judge Should Avoid Impropriety and the Appearance of 

Impropriety in All His Activities". 

When I run for office one of my platforms is not to be beholden to anyone -

but to my electorate (just like You) - and to administer Justice EQUALLY FOR ALL. 

When the original surcharge went into effect; and, now this HB155, I am 

favoring one single entity - from the very beginning of every case - of our law 

enforcement system - one that already believes it has the Court system in its hip 

pocket - and in some cases it does - legally at that! 

Are not decent salaries and longevity provisions appropriate for the Sheriff, 

Chief of Police, Montana Highway Patrol, Public Defenders, Fish & Game, Gross Vehicle 

Weight and Public Service Department and their assistants as im}:Ortant as City and 

County Attorneys: 

What about the Court system itself? 

Why should anyone entity of city and county governments be provided for over 

the others? Why shouldn't County and City Attorneys have to fight for their salary 

monies just like the rest of us - out of General Fund Budgets? 

As a matter of fact; if you will read line 21, page 1; and again, on line 1, 

page 2 of HB155, you will see that salaries of all county officers and sJ:,'€cificully 

including county attorneys are to be paid from the GENERAL FUND. 

That is why HE155 ran into trouble - BUT WAIT - Senators and Representatives -

this select group of elected officials say - WE HAVE OUR OWN FUNDING NECHANISf\l and 

quickly attach Sections 3-10-601 and add another Section to amend Section 46-18-236 

to increase their fund raiser to $15 rather than $10 and go on further to reduce 

other existing entities revenues as well. Now, the attorneys have graciously amended 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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this section in the past sessions to indicate that other county salaries can be included 

if there is more than enough for them. 

In June of 1985 the Montana Magistrates Association voted overwhelmingly thrOlKjh 

its President to bring suit against the State of Montana because we felt this method 

of funding is unconstitutional. It's in direct violation of what our forefathers 

intended and declared in the Constitution of the United States of America ill1d Montana 

reinforced that intent and position in the Constitutional Convention of 1972 in ARTICLE 

III, Section 1 which provides for a distinct separation of powers which states as 

follows: 

The power of the government of this state is divided into three (3) 
distinct branches - legislative, executive and judicial. No person 
or persons charged with the exercise of power properly belonging to 
one branch shall exercise any power properly belonging to either of 
the others, except as in this constitution expressly directed or 
permitted. 

The legislature through the fiat of taxation attempts, under the statutes in question, 

to collect under the guise of a charge, a tax for the maintenance of the county attorneys 

office. Such an act clearly violates the fundamentals of the division of powers. It 

is an act to make the courts discharge the function of the executive branch of 

government and use the Courts as a tax gathering agency and appropriate the monies 

thus collected for the maintenance of a branch of the executive department of 

government. It is a veiled effort to pervert the high functions of the courts, infringe 

upon their sacred responsibility in the administration of justice only, and make them 

a collection agency for the executive branch of government. Through no stretch of the 

imagination can such be said to be incident to the prosecution or trial of a criminal 

case. WHEN SUCH A TAX CAN BE COLLECTED AS A CHARGE AND DISTRIBUTED FOR SUCH A PURPOSE 

THERE IS NO END TO WHICH THIS METHOD MIGHT BE PURSUED. We have experienced these 

methods to raise money in this session; through the Court system with other bills and 

WE ASK WHERE WILL IT ALL END? 

The imposition of this charge is violative of the provisions of Section 46-18-

232(1) MCA for the reason that the surcharge is designed to constitute a charge or a 

cost, and said Section 46-18-232(1) provides that such costs shall be limited to 

expenses Specifically incurrec by the prosecution in connection with the proceedings 

against the defendant. However, they have carefully and quickly convinced you to 

~ enact Section 46-18-236 MCA which says the previous section doesn't say it all 

and that we must IN ADDITION assess these special interest charges. Two wrongs do not 

made a right!! ! 

The surcharge is violative of the provisions of Section 46-12-202 (1)(e) which 

provides for the right of bail, and is furthermore unconstitutional by reason of 
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violation of constitutional Article II, Sections 21 and 22, providi0<J [or tile ri~Jhl 

to bail and prohibiting excessive sanctions. 'Ihe surcharge is violative o[ tile 

express puipose of bail in criminal cases, in that it is char<Jed agaiJlst forfeitm-e 

of bail. BUT - that's okay - they've taken care of it in Section 46-lB-23() 1'10\ 

by saying that forfeiture of bond or bail is included in the assessment of this cost. 

CONFLICT - WELL, I GUESS!!!! 

Take for example, the Officer in the field who stops a person for a violation 

who chooses to rest and forfeit a bail rather than to come to Court. 'nlat installce 

is in the majority rather than the minority and so now we have our officers acting, 

under the direction of the Court, as a tax collector. When you raise this surcharge 

and the officer says "Well, sir, that will be a $20 bond plus the $15 surcharge for a 
J ~ 

total of $35 - the public is going to say - go straight to . I'll see the Juc1ge-

and the fun and the work begins. 

County Attorneys do not take the flak from the public - we do. 

The surcharge is violative of the Fifth and Fourteenth Amendments of the 

Constition of the United States of America because it makes express provision that 

the said assessment or surcharge is waived as to certain classes of defenants and 

charged against others. 

The surcharge imposes upon the Judges of the State of Nontana an obligation 

and duty to collect said surcharge as provided therein, and to deal with said cllarqe 

in the manner provided but NO FUNDING is provided for the Judges, to be used for 

the purpose of defraying expenses incurred in the collection and im[XJsition of 

said charge and furthermore requires the Judges to collect the surchar-ge and 

distribute the surcharge - up front - before anyone else gets their shure of the 

pot. 

This surcharge charges us with the obligation and d\1ty to i\llIX)~-)(~ <111<1 n'l!l.i L 

this charge for the purpose of funding salaries of county attorneys in functions 

other than and in addition to the direct prosecution of the specific case by reason 

of which the said charge is imposed. 

Article II, Section 16 of the Constitution of the State of j\Jontana, provides 

for the administration of justice as follows: 

Courts of justice shall be open to every person and speedv remedy 
afforded for every injury, of person, property, or character. No 
person shall be deprived of this full legal redress for injury 
incurred in employment for which another person may be liable 
except as fellow employees and his imnediate employer who hired 
him, if such immediate employer provides coverage under the 
workman's compensation laws of this StatE'. Right and justice shall 
be administered without sale, denial, or delay. 

i 
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The imposition of the surcharge is not to constitute a fine, but does in fact, 

constitute a tax by manner in which you have sought to effect under the guise of a 

cost, a tax for the maintenance of the county attorneys office, which violates the 

fundamentals of justice, and creates an insurmountable prejudice against defendants, 

by denial of justice through the imposition of unreasonable costs and encumbrances 

repugnant to the American concept that the courts of justice shall be open to every 

person who seeks a judicial hearing. 

The surcharge is violative of Article II, Section 28, of the Constitut.ion of 

Montana, providing for rights of the convicted, which states as follows: 

Laws for the punishment of crimes shall be founded on t:l1e pci llcipi8 
of prevention and reformation. Full rights are restored by tenninatiotl 
of state supervision for any offense against the state. 

The surcharge provides that it is appropriate and can be looked upon as a user's 

fee and that necessary funding derived from a charge assessed against persons convicted 

of a crime or who forfeit bailor bond provides that the costs of maintaining and 

improving the quality of the prosecuting function; and that this charge will be 

borne by those who necessitate the operation of the criminal justice system. 

Why then, do you ask, did the Montana Magistrates get their suit dismissed 

if it had some merit: Well, here it is and I quote, 

"Here, there is no pending controversy or legal action involving Chapter 
719, Laws 1985. All that is raised by the Complaint is the question of 
whether the application of Chapter 719 may affect the constitutional 
rights of some as yet unknown defendants. 

Based on the foregoing, it is my conclusion that Plaintiff does 
not have standing to sue either as an individual or as a public official 
and that, therefore, the Complaint must be dismissed for lac], of 
jurisdiction. Dated the 11th day of December 1985 - Thomas C. Honzel, 
District Judge. 

At that point we decided that we just could not financially take on 50 some 

County Attorneys; and, quite frankly, the public while they complain cannot affo:::d 

to pursue the matter either. 

Who are these "unknown defendariL;"? Why are thr s.: surcharge bills so popular 

with fund raisers? (~C4 ) 
In Cascade County in 1990 we collected and remitted $40,680.00 represen~g 

4,068 "unknown defendants". The majority of which are people like you and me who 

get a ticket and pay the $10 rather than arguing with the Judge or taking time from 

our busy schedules. People who do not use the county attorney. This is not true at 

the District Court level as those offenses are known and those defendants use the 

system including the County Attorney - and he probably earned every pem1Y of the 

$2,700 collected and renutted at the District Court level. 
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Please understand that we do not care - what you choose to fund with the 

monies we collect after it leaves our hands for the general fund - Just don't make 

us servants of the executive branch of government and make the judiciary of this 

State tax collectors. 

This entire surcharge business and expecially HEISS is self serving to one 

entity of government at the expense of the entire law enforcement community - and 

the public. 

I believe this surcharge business is not only unconstitutional - it's 

unethical - and just plain wrong. 

I hope that you will look at this carefully, keeping in mind what you have 

grown up to believe - in terms of what a Court should do. 

Vote "no" on HEISS and help us preserve the integrity of the Montana Court 

System. 

Thank you. 



DEPARTMENT OF 
SOCIAL AND REHABILITATION SERVICES 

CHILD SUPPORT ENFORCEMENT DIVISION 

STAN STEPHENS 
GOVERNOR 

JULIA E. ROBINSON 
DIRECTOR 

---~NEOFMON~NA---------
(406) 444-2565 

April 10, 1991 
INTERSTATE UNIT 

P.O. BOX 5955 
HELENA, MONTANA 59604 

TESTIMONY OF THE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES 
CHILD SUPPORT ENFORCEMENT DIVISION 

BEFORE THE SENATE JUDICIARY COMMITTEE 

subject: HB 993 - An Act to Require a Youth's Parents or Guardian 
to Pay a contribution Toward the Cost of Out-of-Home Care 
Provided by the Department of Family Services. 

The Department of Social and Rehabilitation Services takes a 
neutral position regarding the passage of House Bill 993. Should 
this committee give the bill a do-pass recommendation, however, we 
encourage your support of the bill in its amended form. 

The House amended HB 993 to address the Child support Enforcement 
Divisionis (CSED) concerns regarding our ability to enforce the 
contribution orders entered pursuant the authority of HB 993. The 
amendments were necessary to allow the Child Support Enforcement 
Division to provide the collection services necessary to enforce 
the contribution orders while still receiving federal reimbursement 
for our collection efforts. 

HB 993 creates "contribution orders" while the CSEDls authority is 
generally limited to the enforcement of "support .. orders. See MCA 
§40-5-201. Additionally, MCA §40-5-203 and 45 C.F.R. 302.33 
require an application for CSED services if the family is not 
receiving Aid to Families with Dependent Children (AFDC) or 
Medicaid benefits. The amendments appearing as new sUbsection (6) 
of §41-3-406, new subsection (7) of §41-4-403, and new sUbsection 
(12) of §41-5-523 allow the CSED to enforce these contribution 
orders. 

Sec. 101(a} of the federal Family Support Act of 1988 (PL 100-485), 
(Title I: Child Support and Establishment of Paternity) requires 
immediate income withholding in all child support orders which are 
issued or modified on or after November 1, 1990. Child support 
orders can be exempted from immediate income withholding only if 
the court finds: (i) good cause or(ii) the parties have agreed to 
an alternative arrangement in writing. Consequently, the 
amendments appearing as sUbsection (4) of §41-3-406, subsection (6) 
of §41-5-403, and sUbsection (10) of §41-5-523 are written to 
conform to the federal requirements and contain language similar to 
that appearing in the CSEDls HB 923. 

Submitted by: 
Julia . Robinson, Director 
Depar ent of Social and 
Rehabilitation Services 

"Working Together To Empower Montanans" 



GUESf EDITORIAL OF 
MIKE COONEY AND MARC RAQCOT 

As two members of the State Land Board, we want to ask the people of Montana 
for their endorsement of a legislative solution to a difficult problem facing the 
management of state lands -- recreational access. House Bill 778 is currently before the 
Montana Senate, having passed the House on April 4, 1991. We encourage your support 
because the bill represents a fair compromise between the sometimes competing interests 
of state lessees and hunters and fishermen. . 

rn 1988 a lawsuit was initiated by a coalition of sportsmen who demanded that 
the State Land Board provide public access to all state lands. The trial of that lawsuit 
was postponed by the Court this winter in hopes that the Legislature would come up 
with an acceptable solution. Nearly everyone is in agreement that a court decision will 
not provide the best solution to the conflict because a court cannot address all of the 

. public policy issues involved in providing a lasting solution to this difficult problem. 
While everyone agrees it is not in the best interest of all concerned to have the court 
decide this matter, historically there has been little consensus over how to resolve the . 
Issues. 

Much of the controversy surrounding state lands lies in a philosophical 
disagreement over who owns and controls these lands and for what purposes. 
Historically, people who have leased state lands have held exclusive rights to use the 
land. While. lessees have bee+1 given certain management responsibilities, including 
fencing, we~d control and fire suppression, it is important to recognize that school trust 
lands are meant to benefit all the people of Montana. 

State lands were designated for a special purpose which sets them apart from other 
types of public lands. When the federal government established the state of Montana it 
anticipated a need for those services, such as schools, which would be necessary for the 
,growth and development of our state. Instead of directly funding .needed ,services, the 
United States Government gave up certain lands that would generate income for the new 
state. The federal government granted land to be held in trust, primarily for public 
edu~ation, and Article X of our 1972 Montana Constitution reflects this trust concept. 
While there is wide latitude in how state lands are managed and used, it is clear that the 
state public lands differ from federal public lands in that state lands must generate 
income for public schools while federal lands may be used to benefit the public generally. 
To the extent that state lands are capable of making money to support the schools, it is 
incumbent upon the State Land Board to see that the income earned is channeled to the 
proper trusts. 

I 
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In an attempt to find a legislative solution that everyone could live with, for the 
past several months we have worked with Commissioner of State Lands Dennis Casey, 
Representative Dave Brown, the sportsmen organized to seek public access, and the 
various organizations representing the agricultural and ranching interests of our state. 
Testimony from the numerous public hearings on access held throughout the state last 
summer was reviewed and considered. The goal was to develop a compromise bill that 
addressed the concerns of all those people involved with the issue. 

HB 778, or "the compromise bill," as it has become known, represents the result 
of our efforts. As with any true settlement between polarized groups, not every 
individual hunter and rancher in our state will be satisfied with the result. Yet the bill 
has been endorsed by both the access coalition that brought the 1988 lawsuit and the 
ranching and agricultural groups who have been involved in addressing expanded 
recreational access. HB 778 starts with the general concept 'that all state lands are open 
and accessible for recreational purposes unless closed by the State Land Board. 
Recreational purposes are defined as hunting, fishing and other activities designated by 
the Board. Access to state lands surrounded by private property is not provided by the 
compromise bill, although a private landowner may grant permission to cross his land to 
access a state section. This contrasts with the present policy which provides that lands 
are open or closed at the discretion of the lessee. . I 

HB 778 assumes that recreational use of state lands carries a value which requires 
compensation to the school trust, as required in the Montana Constitution. All persons 
desiring access to state lands for hunting and fishing would be required to purchase a 
permit. The permit would cost five dollars, with three dollars going to the various school 
trusts and two dollars going to cover administrative costs and a damage compensation 
fund for lessees. As other recreational activities are recognized by the Land Board as 
having income-generating value for the school trusts, they may be included with hunting 
and fishing in the fee permit system. After considering the scope of access that is 
provided by the bill, many hunters and fishermen have agreed that a five-dollar annual 
fee is reasonable. 

HB 778 provides many safeguards that protect the lessees from the problems that 
could occur when recreational users are permitted access to the leased state lands. 
HB 778 directs the land board to: 

• • 
close access to certain state lands under specified 
prevent off-road motor vehicle use; 

conditions; 

• I ' compensate lessees for actual damages caused by recreational users; 
• 
• 
• 
• 

engage in control activities for noxious weeds spread by recreational users; 
provide liability protection; . 
require recreational users to provide notice to lessees; and 
provide for enforcement and penalties. 

2 
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The Board of Land Commissioners is given the authority to make rules addressing 
the specific details of these provisions. The Board would have until March 1, 1992 to 
develop rules implementing the new law. The rules would be developed with significant 
input from all interested parties and only after opportunity for public hearings as required 
by the Montana Administrative Procedure Act. 

We believe this bill represents the best solution for both resolving the recreational 
access issue and avoiding a lengthy and unpredictable court battle. We thank those 
sportsmen, ranchers, and farmers who have helped us draft HB 778. With the support 
·of all of you, we will seethe bill approved and rules implemented in a spirit of 
compromise and cooperation that will benefit all Montanans. 

2JiG2 
MIKE COONEY ~ 
Secretary of State 

\ .. 

I l 

MARC RACICOT 
Attorney General 

3 
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statement of intent. The statement of intent is fairly self 
explanatory. It indicates that state lands are open to the fullest 
extent possible, unless closed based upon the criterium established 
in the act. Closure would occur due to conflicts between 
recreational access and the existing leased acti vi ties. The 
statement of intent provides some directive for the rule making 
process and outlines the areas that rules must address. 

section 1. The amendment in this section is a technical change for 
codification purposes. 

section 2. This section amends the definitions section in title 77 
(state lands). It defines "commercial or concentrated use" so that 
those acti vi ties will not be permi tted on state lands unless 
specifically authorized by the department. "General Recreational 
Use" is def ined as hunting and fishing and other compatible 
activity. This makes general recreational access to leased lands 
limited to hunting and fishing unless the Land Board expands the 
activities. If expanded then the other users will have to pay for 
access. The definition of "legally accessible state lands" 
makes it clear that access to state lands can be made only via 
public roads or by permission from the landowner across private 
land that is adj acent and contiguous to public access lands. Under 
no circumstances does this authorize trespass across private lands. 

section 3. This makes it clear that people are entitled to 
recreational use to state lands so long as the school trust is 
compensated. 

section 4. This prov1s10n makes it clear that all state land is 
open for recreational use unless closed pursuant to rules. State 
land leases must reflect this condition that the state lands are 
open unless closed by written approval of the department. 

sections 5 and 6. These are technical codification sections. 

section 7. This is the criminal penalty section for failure to 
have a permit for access to state lands for recreational purposes. 

sections 8 and 9. These sections provide for the authority of game 
wardens to enforces recreational access violations. 

section 10. This section provides for the distribution of money 
collected from fines. Fifty percent of this money goes to FWP and 
the remainder goes to the recreational use account (see section 
16) • 

section 11. This is the specific penalty section for failure to 
have a recreational access permit when using state lands for 
recreational purposes. 
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section 12. This section establishes the license fees and the 
distributions for those fees. The fee is established at $ 5 with 
$ 3 going to the school trust funds and $ 2 going to the 
recreational use account, which covers administrative costs and 
actual damage compensation. 

section 13. This section authorizes the Land board to establish 
rules for closure and penalties for violations of the rules. The 
board can close sections of state land from recreational uses on a 
emergency, seasonal, temporary or permanent basis. The section 
specifically provides for the categorical closure of land leased 
for cabin sites, military, commercial, and mineral acti vi ties. The 
Board can also close lands during the seasonal presences of growing 
crops or livestock. 

The board also can close lands on a case by case basis for the 
many reasons listed in sUbsection 5. It also can restrict uses 
based on the specific circumstances surrounding the tract of land. 

Subsection (7) permi ts the board to establish rules for 
concentrated or commercial uses and the criterium for issuing 
permits for those activities. 

Subsection (8) permits the board to establish civil penalties 
for violations of the act, and requires enforcement actions must be 
made pursuant to MAPA. 

Section 14. This section limits the liability of the state and the 
lessee for injuries that occur to recreational uses of state lands. 
This section also removes the responsibility from lessees for fire 
control for fires caused by recreational uses. 

Section 15. This section requires prior notification to the 
lessees before access may occur to leased sections. It requires 
the recreational user to provide his name and address to the 
lessees. The lessee is required to be available to receive notice 
from the recreational user or provide other means for notice. 
Subsections 2 and 3 provide strict liability for trespass from 
state lands to private lands. 

Section 16. This section creates the recreational use account This 
is a special income account which permits money to come into the 
account from fees and fines and other sources. The money then go 
to run the program and to compensate lessee for actual damages they 
suffer as a result of recreation access to their leased lands. 
Money also can be used for a noxious weed control program. 

Section 17. This section provides for reimbursement to lessees who 
suffer actual damages to their improvements and personal property 
on the leased sections. They must present their claim to the 
department. If the claim is paid then they subrogate their claim to 
the state. 

section 18. This section establishes a weed control program to 
control noxious weeds caused by recreational users. 
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section 19. This is the necessary language to create statutory 
authority for the account created in section 16. 

section 20. This section is the codification instruction section. 

section 21. This section is the severability section. 

section 22. This section gives the departments of state lands and 
fish wildlife and parks the authority to commence rule making 
activities so that the rules can be in place by the effective date. 

section 23. This section makes the act effective March 1, 1992. 



TESTIMONY SUPPORTING PUBLIC ACCESS TO MONTANA STATE SCHOOL LAND 
H.B.778 

By John Gibson, Secretary Billings Rod And Gun Club. 

One of the arguments used to discourage public access to Montana 
State School Land involves the intolerable amount of vandalism 
and other damage that would occur to property that the lessee 
leaves upon the land. 

I would like you to look at this argument a little closer. 

The Custer National Forest, where I worked for 15 years provides 
grazing for over 130,000 livestock on about 2 million acres 
of land. There are more than a thousand structural range 
improvements on this land. These structures include windmill, 
solar panels and propane tanks to power water pumps, stock water 
tanks, loading corrals, oilers, and thousand of miles of fences 
and water lines. Everyone of these structures is on land where 
the public has year-round access. There is almost no damage 
to these improvements as a result of hunters, fishermen and 
other recreation users. 

Another example of multiple uses was sited by the District Ranger 
of the Sherioyn District, Beaverhead National Forest. During 
General Big Game Season an average of 156 vehicles per day enter 
the Upper Ruby Grazing Allotment. Most years show no damage 
to range improvements attributed to hunters. 

It is my opinion that there is little substance to this argument 
or any argument that suggests a public resource must be protected 
from the public by restricting it's use to a select few. 

As I understand it over 70% of the comments from the public 
hearing$ favored reasonable public access to Montana State School 
Lands. Let government of the people prevail. 

I ask you, on behalf of the Billings Rod and Gun Club and many 
other Montana citizens, to open this land to the public. It 
is time we followed the example of the majority of other western 
states and began to practice Multiple Use on public land. 
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If the rest period is followed with :tnolhcr period of grazing in the fall, livestock 
has an opportunity to utilize the basal Icaves of rosettes ~It least twice during the 

. year. This may reduce the competitive ability of the knapweed phtnt:;. While p:lr
lial control may be possible in small, intensively managed pastures, there Is no 
evidence that control of knapweed by sheep or any other livestock is feasible on 
extensively-managed idngclands. 

StrategJes to Slow Knapweed Spread 
The spread of spotted knapweed by people must he addressed in any knapweed 

control project. Elimination of public access through Infested ilreas would reduce 
the rate of spread. 

< .. Kn:lpweed "Iso h:~n...J.!:It!od<~£~.Q. ~9._nc~.;!rcas hy the movem~n~ qL!.2n
,,~a.m~~~.l5r:li~ .. s~~~":'I!!d hay. :':.h_<;~c..pr..C?,?I~.ms ~~re <magnifie~ by the large ..:~~ip

.l,;,- .me~~f_h~y fr~~ W~~(~'l.!2_~~~t~~n_~~~~~:1,d~.r..!!'J.Lthe 1984 and<19R5«~~lt~.!: 
.T.hll\}bd!y'i~.Q~_<?f!2!!~Ir~~ }~. a~.~t_~~.~ .. scrto~~~ p!ublcm. Subdi~isi91} < :~~!.!Yill'.. 

~ .?l:~.'2~~!~' <:r~:lt!!'B an ide:11 seedQ~il e,?nd<uciv~ ~o weed invasi0l"!.' The problem 
f' IS compounded by owners of small"lr:lcts who do not recogni1.c the need for weed 
~ control. 
{ '2 Good grazing management often is the first defense to the rapid spread of spot-
1r ... ,ted l(napwee,(f'on"riirigel:!iE.r.wl1ile-knapweeu caniri'V;iae excellent condition-r:inJ(c. 
t '-0 its'~j(eorspre:id'lssl()wcr lhan it appears to be on poor condition range. Although 
p,. ':t. it Is not known how much of the recent spread of knapwecd can be attributed 
~'l: to poor condition r.lOgc, the invasion is accelerated by any soil disturbance (Mar
..t • rls and Dedunah, 19H4). 
t ~~L.9~:t7.IrJg.sy'~~..1 or alternating periods of grazing usc in a p:lsture Wit.~.p~,:; 
, of rest to allow (\esirable plants to regain vigor, are an important tool for keeping 

... cr.. "ran<geland-in good-anacxce1Ie'nfc(j"nciifioii7The rest rotation system. which allows 
JO • 

~ QI one pasture to be rested from livestock usc for a full year. h;I.o; proved highly useful 
... on Montana < ran~es, However, seven,l Monrana rJnchers h'lYe observed th.lt rest 

~
otatlon is not effective on knapwecd-Infcsted range. They report that year-long 

• \ rest allows knapweed seed production, and seed planting then is aided by hoof 

~
J:3{~ ction the following year, This may Indicate the need of a rotation system that allows 

- r.ft repeated periods of grazing and non·grazing during each growing season on 
::t U~knapweed-lnfested iAnge. A herbicide program should be Implemented in can june-
'.~tlon with a grazing system, because competition by native forage species alone 
.,... ., will not lower knapwced density. 

~I . 
'::> Summary < 

Succes.'iful control of knapweed in Montana requires cooper'Jtion between priVdte 
landowners, public land users :tnd government:l\ :Igencil's. 'Ih minimizl' the future 
spre:ld uf knapwect.l, each of us must t.Io uur part: 

• Avoid driving motorized vehicles across knapweed infested are:ls . 
.ll~. Do not purchase or transport hay or grain comamin:ued with knapweed. 
~ • Minimize soil disturbance on range and otber non-crop land. 

• Use herbicides to eliminate small patches of knapweed, 
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RECR~TIONAL USE REPORT 

I 

Access to Montana's 5.2 million surface acreg of. school 
:-'1 trust lands has become a highly c::ontroverGiz.l and coU\plex issue 
" and is pt"esently the subject of a lawsuit bfltWQOn a group of 

sportsman'~ organizations and the Board of Land Commissioners and 
thQ Department of Stata. Lands. While Montana's land area is 

. ~ made up of over 93 million acres of land, the wide dispersal of 
the state's 16,000 plu~ parcels of school trust lands place. some 

~ ~ tracts in close proximity to almost every Montana citizen. 
sportsm~n throughout the state ara demanding access to tho school 

'. trubt lands for hunting, fishing and other recre~tional use~. 
" \ Past and current Department policy has been to allow the existin(':J 

surface lessee the authorization to preclude public access to th~ 
, • 1 school trust lands if needed to protect the leasehold interest 
~ and reduce tho liability imposed under stipulations of the lease. 

.! 

, ( 

; ...... / .. 

'. 

This h~s resulted in conflicts and disagreements between lessees, 
sportsmen and the Department over the management and use of state 
trust lands. The predominant question is: Is the Department 

. ~oinq to authorize the recreational U66 of state trust lbnds by 
the public? A.nd:i f tho .'lnswer is "yes", how can this us(; be lliade 
compatible with other existing uses? 

Most of the dlmos~ 28 million acres of federal land (e~· 
eludes National Parks and Indian Reservations) in Montana ar~ 

- open to public access and recreational use. The fact that school 
\ trust land is dif!erent trom federal public land and ha~ differ

ent rnanagamen~ objectives is oftcntime~ not w~ll understood or 
accepted by the general public. Many see the large amount of 
stnte owned trust land as public domain and feel it should be 
open for their use. Sport3men'g groups are concerned with the 
incrcasinq amount of private land being closed to pUbl~c hunting 
and the blocked access to large tracts of federal lands. Sports
men feel it is unlawful for lessees of s~at~ owned land5 to be 
allowed to close state owned lands from public access and use. 

Trying to clet~rmine which tracts of ~tata owned trust land 
may be open for access can be confusing to the public. Curren
tly the public may aCC~S5 and hunt on unleased or unlicensed 
s'tate lClnds. This include!> much of the state forested lilnds and 
ul$o the unleancd or unlicensed grazing and agricultural tra~ts. 
Those lands that a~a leas~d or licensed, however, may be panted 

. by the lessee/licensee1 who may either 1) allow no one or 2) 
everyone access to hun~. This v~riability in access Cause5 con-

1 Het"cafter the term "lessee" will include both lessees and 
licensees and the term "leases" will include both leases and 11-
cens~s. A laa5e is a land use authorization for the primary 
classified usc of the land and a license is a land usc authoriza
tion for other than the primary use. 

2 
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The controvcr~y surrounding the public use and recreational 
access of state trust lands i~ not a new i~sue however. It has 
been an issue with at least two leg1slilt.ive sub-committees Over 
the past 25 years. In 1967 Senato Joint resolution No. 19 of the 
r.·ortit'!th Legis.liltive Assnmbly resulted in the. ConunittlHl to Study 
the Diversified USes of State L~nds, whos~ charge it was to de
velop a means to provide for the oVAr~ll use of the state-owned 
lands for both public C"l1creation and agricultur.ll pursuit~i. 'rh.ts 
com.mittee was responaible [or drafting th(~ present multiple use 
~()ncept language: in the pr.esent stZltut.e (7i-1-20J, MCA). DU1'ing 
the 1975-77 l\'2gislative interim, the Subcommittee on Agricult\lral 
L~nds was alGe directed to study the: scope and possible Golution~ 
to the problem of public recreational access to schOOl trust 
lands. Both commi tt'.ees prepared reports and reconunenddtions but 
nOlther study has Bnded the controversy. 

A major problem affecting the manag~ment ~nd income produc-
ing capability of school trust lands shortly after statohood was 
'finding someone with an interest in the widely scattered trdcts. 
Over time th~ majority of the state's trust lands became leased. 
to farmers and ranchers and becamQ an integral pare of their 
overall ranch or farm operations. Generally, becduse of personnel 
and fUnding levels, the Department of state Land& has hi3tori
cally allowed the 1~5see to mannge the statet~ land because the 
lesbf~.c is on the p!:'operty and closG:Gt to the l"1.nd. This has 
reyulted in a propriet~ry feeling among many of the lesacAD over 
"their" stat~ land. The De.p<lr'tm~nt hafi f!xercised its lIlanagement 
control in the past through the lease agre~ruent and has desig
nated tho lessee to be largely th~ responsible party for fire, 
noxious weeds, and for damag~ to the property. Thi~ effectivoly 
resulted in un alrncG~ ~xclusive use right for the lessee. 

In the mid-sixties ~he Board looked at th& is~ue ot access 
to SCtl·~10l trust lands and d!.!terrn.l.ncd that this access l'r:prescJ1tad 
a compens~ble asset of the tru5t and that, at that time, it wa5 
not in the best interest of the trust to dispose of that asset, 

In 1969 the multipll! use concept vas en\bodied in law and 
opcn~d the way for consideration of a variety ot resourc~s other 
than direct products of the land. 

In 1971. the Df~partment. beg3n a survey, titled the "Recre
ation Invontory Program'·, to idontify thQ types of recreational 
oppori.unitieG, locations cf u~es and general recreation potential 
existing on state trust l3nds. The survey evaluated recrcation 
potential in terms of physical characteristics and potantial or 
actual u~;e to locat~ state land~ that have gre.at multiple use 
potential. The survey was completed in 1979 and the report ti
tled ~urnrnary of Pecre.7ition In"entor~ was completed in 1902. 

:3 
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In 1979, tho board adopted the surface leasing rulQG which 
r.eserved hun~ing ~nd fishing access and authorized the lessoe ~o 
post the lease to protect the leasehold interests. 

With increasing demands by sportsmen for access, many land
own(.~r5 concerned ..... rith the problems of vandalism, carelessness 
littering, and closed access to the state land. Sportsmen so~n 
began to complain about state land lesceas denying th~m aCC~GS or 
charging them a fee for cl(;C(j3S to state owned land. In soma 
casee complaints war. made that landowners were blocking access 
to inolated tracts of federal lands by postIng adjoining stato 
lands ~gainst trespass. . 

In 1982 the State Land OQpartmant sent a letter to all les
sees of ~tate land st~ting that it had come to the Oepartlnent's 
attention that some lessees of grazing or agricultural l~nd wcr~ 
lInd€!I" a lniGU1'd~rstanding concerning hunting access rights on 
state trust land. The letter stated that the state hQs not i~
sued hunting access ri~h~s on any 5tato ~rust land and that the 
grazing or agricultural lessee could prevent unauthorized tres
pass on state land by hunters, but could not charge for hunting 
~cce9s without jeopardizing the lease. 

In 1985 the Oepftrtment developed a written policy on hunting 
on f.chool trust lttnds in r(~sponsa to further qUQstions and com
plaint~ by sportsmen. The Depar~ment's policy states: 

The Board has reserved huntlng and f ishin·g Clccesn. Strictly 
speaking no one is ~llowed to hunt o~ fish on state land. 
However, it is not realistic to expect the lessee to keep 
~veryone off. The lessee may poet the lease to protect his 
leasehold interest. If It is posted no one, includinq tho 
lass~e may hunt on th~ laase. The lessee m~y allow hunting 
on the tract. However, it hunting is allow~d, everyone ruust 
be d llowed to hunt. The lessoe m.1Y roqui ra evaryol1o to 
check in he fore going on the tract to keep track of who is 
on it. However, no one may be denied. The lessee may nut 
charge fer hunting. All evidence that a lOGsee is charging 
for hunting should be submitted to the Department. Tho 
Qvidence w1ll be pursued, and if there is 5ufficiant evi
dence, the lA3se will be canceled. Any trespasser Should be 
directed to leave th~ trdct if it is posted. 

On classified fore~t lands that do not have an exclusive 
liconse or leasn for a particular purpose, the Department has 
gonerally allowed the publJ.c to ~ngaqo in most types of recre
i.'\tion,}l i.lctivlti~s in addi.tion to hunU.nq and fishit\q without 
contpennation or perrnit. For example, horseback riding, cross 
Coul"ltry ski.ing, and snowmobiling have been allowed to the gc:n~t'~11 
public unless an exclusive license for those purposes has been 
issued to d particular individual or group on a specific tract. 
On c1<lE::r .. ified grazing and agricultural lands the Department's 
~rocoduc~s require a land use license to be obtained for ~ny 
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recraational use other ~han huntIng before access and u:e ~r~ 
form~lly permitted. 

Lt::ssccs have gencrally been supportive or tna present policy 
reg~rdinq r~creation41 access and U3e or state trust lands and 
aru oppo~ed to allowing unrostricted pUblic ~ace6S on lands they 
le~sc from tha state. they are concerned that increased tr~ffic 
will bring increased weeds, crosion, tires, v~ndalism, litter, 
unw ... nted roads, trespas.s on privi:\te landa, increased u.cilninistJ.-a
tivc burd~ns, ~nd a gr~ater. overall risk to them under. tha lia
bility impOGcd by the terms of their state lease. 

Sports~en are gancrally oppos~d to the present poli~y which 
dl10ws lcss~es th~ right to restrict the public from access to 
~Ll.1r.c trust land.El. $port~m(!n generally Wdnt. al..~cess priv:Llcge!3 +'0 
hunt clnJ !.'1.::;h on st~ta owned lands. Many do not fe~!.l. compen!:<l
tion nhuulct be roqulred for recrc~tional USCG as they ar~ already 
p~yin4 tax~s to cupport the land. 

In Febr~ary of 1980, u group of GPortsmant~ or9~nizat1ons, 
organized ~s the Montana Coalition for the Appropridte Management 
'ot State Lands, fliAd ~uit in state district court in Helena 
(lya-i.:l!it the Ocparf:mE:nt of. St,'3te Lands and tr,o State Boc)rd of L.:ind 
COmlttl::;~lonerR. The coalition allegen th4'\t tru~!t land nlu3t be 
open t.o t.h(~ public fo.t" recreation<:tl purpose::~ without com?f.:n~qt.ion 
to thB trnst, that t.llCo D~p.u·t.m~nt must l"Irepare un envirorllncnt.:tl 
lrup~ct stat~rnent on its grazin~ l~~se program, 3nd that the mini
mum r~tus rOt y~~zinq land must be increu3ed. As ~n alternative 
t~ the flrGt all~gation tho Coalition ~llcgQ~ thHt, if the ~tat~ 

. mUBt charqe for recreational access, it must develop a Gy~tcm 
whereby stiltc lands ar~ aVi.'\ilablo and compensu1:ion is Gccured. 
~h~ Montana ~tockgro~ers Association, Montana Farm Dur~au Fad~r~
tion, and certain ind~vidu~lS intervQn~d ac defendants. 

In October ot 1989 the Board directed th~ Department to 
~xplore p~ramcter5 tor settlem~nt of the access suit and negotia
tions tow~rd settlement were begun. 

1n l'!arch at :"~-l~O, ,lfte.r much progrc!;s had been made toward 
zattlcnent ot the aCCCS$ lawzuit, nC90tiationn broke down over 
thn .i.tiSUe of compl:!n~';(.ltioll to t.he las!;cnn. 'l'h«.:t Co~lit.ion's pos.i.
tion \.,'c')i; that compem:;':'\t.ion to t.he l,~ssees nho1.l1tl occur only \.Iller. 
phytdcal dami)gt~ hi . .'\d occurred on the lease,. The view of the l1oJ'l
tan~ stockgrower~ Association, was that ~ll lessees who w~re 
i~Pdcted by increased ~ccHssibility by recreationists uhould 
~~ceiv~ cO~PQngation. The BUdrd Celt that, rag~rdlass or the 
impasse in negoelatlons, it should proce~d tow~rd5 resolving the 
c&ccess L3sue. 

In April of 1990, t:he Dcp..:trtm(~nt was directQd by the Board 
to conduct public mcetin95 to gather public input towards r(:tsolv
ir.g the dCCUSS issue ~nd to accept written cOlTUnc:nbi, summarize 
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in forming.) l.·ecommendC\tian to the Boat·d. 'rile followi.ng qu.::(£". 
~ion3 were asked: 

1. How should ~h'3 D.r:partmanc Ll.d:ruin i~ter recreatio.na 1 uaea 
of school trust Inndz(i.e. leasing by competitive btd, 11-
con~~nq for limi~ed usea during specific timetrames, apen 
publ~c acc~ss at spec1!lc timos of yoar, open public accous 
at all tim~G, othe~s)? 

2. At \-'hi:l.t monetary level should the school tru~t~ be COlil
pensatad for recreational uses? 

J. What, if any recreational UGes of school tru~t lands, 
would you be willing to pay for? 

4, Should Bxi~tirlg lessees be c(lmpensC1'Ced for dama9-as in
currad by rCC!'(:H!t i.onal users I and if 60, in What form should 
this compen5ation be? 

. . 
'S. tInder what cond1t.v.rlls, it a.ny, should school trust lu.:lQS 
be closed to publi~~ecreational uses? 

6. How should t.he izsues of fire control, ""Qed control, 
erosion contral, and vehicle control regardinq r~creQtional 
uses be add~essect? 

7. Addit.iona! COlLU:lCnts. 

Tho Oepdrtm"lClt ~cc~pted public GOmJil.ant thr;ouqh June 5, l~~}O 
J.nd ~:.~c~ived l'jO public comment forms. In sutrunjl.riz.il'l.q the com
ments, :co!:iponse$ Ler. e()ch qU41stion Wel-e grouped into like' ccltego·· 
ries and than tot3ied by G~tegory. r~rcentag~s wera then detor
rnint:ld t(Jr eltch ca t(?;qory bn:..;ed '.lp(m tha t(')ta 1 number oJ: rl::sponses 
:·ccl'~ived fa:: odch questi.on. In qUt;)!';tion$ whara more than onE: 
re!,;;ponsQ ·.,UJ~; appr-op.t:'" i.'it.('-, 2:ach r~sl"0nse was noted in th.<=! ;lppro
~:rid1:e cat(!gory. 

ne.,r,pon~.~e~ to the tirst quest ion, ttQ.1L !j;ll.~J'·.JJQ DI?!b:ar~rlerJ.~<.imin·
.U~_~.t"-l.:.f:!crl~o t iQn~ L u!H.?s.....Ql schor.) 1 f'::t:;'\.~S~d(i (,3, • {~« 1. ('!a3_~Y 
C;9mm.\i;.iti.y.!L..t.}'£L __ J~~1l~d nq tnt: J 1 mi tad U_gfl~.' ~lu.:..i.J),t.L..2.P~\-::tij..c tim(t::. 
n::.ru{\g~Q.ll!~IL..ruwJJs.~_~ss ..il..t..-::mc~.i.f 1<; tl..~....D.f.. YC'rtr, Qg.qn pubLi~ 
:~ :;:Q~!.';~; at: s:tl.L.tJ me~~h('r~! '], weru a~ follo'Wc.;: 

/ n;, ... ~n (lCCOSS ,:11: ~ 11 time:::. . 
~~en acce~K at specific times 

Laasing by comp~titive bidding 
t-Jo change 
Licansing for limited u~es 

79% ~ o( 70 
7 'L 0-

-'-"~l-:-\---------' 
5t 
Jl; 

Tn reviewing the comments to the first question it appears 
rh~t th~ majority of the respondents favored open public aCC06S 
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to Dtate trust l~nd~ and did not favor individual leases by com
pel:.itive bia. 

R",sponscs to the sf!cond question, bt will\S~'11Qn.et.grY ~~~l sb.Ql.tld 
~c !ichoQ,l ttu~t;li--1lLco\'npf;ns(lt:eQ ..i.9J:.-X~.Jttioni11 uSQ~l, were al£ 
follows: 

1-10 dollars on conservation license 20\ 
Competitive with ~ede~al and State park fees '-~ 
No Chargo 23% 
Reasonable rate 33\ 
Don't Know 19% 
25-100% of agricultur.al lease rate J~ 

In reviewing tha cot:lments to the first qUestion it i'tppears 
that the majority of the respondents felt that the school truat~ 
£hould be compensated but were not in any agra~menc ~s to the 
amount. 

RAUpOn!3C$ to the third question, ~~.. it:' ~...)l . .J:.gct·e~t.ion~l \1;;;~ 
9f...Jif';a10Q.l...;.n~..t......l.i!ngJ'L--llQu ld ..YOU_ b~ w ill1nCl 1;0 'p~y tJlr-? I wt!r.e aa 

• Of c.' llowi'; : 

Damaqes 11% 
All recreational uses 29* 
Camping or skiing 1% 
Huntinq and !ish1ng only 8% 
None 3t1 
Don't know 19t 

tn reviewing the responses to the third que~tion it appears 
thdt tho question w~s interpreted several different ways. Eleven 
pe~cent felt th~t they would be willing to compdnsate lessees for 
C(.-ti!\iH;iCS on pr i vate il:lprove:ment:s. Thirty ana peL-cant were HOt. 
willing to pay for ~ny rec~cacion~l use While twenty nine percent. 
~erc w~lling to p~y to r.onduct all recred~ional USQS. Eight. 
perCei"lt '.1C~re (j·nly in~ere5ted in hunt.ing and f ishing (~ccess. 

Rt3spon~~s to the fourth Cittest..ion, =Ulp\!J...d E"~JJ.ul..n~e$sQ~js 
.~~~\.D-~n ~YclJ.Q;:_d...t\lTl_"i'i!!~ s i nCJJ.r.:.reg bY-Dt.t;J:.~'\9~J.....u~l'.:;J I. i'i[l.ll......i..t 
?J..1..-jJ1_"lll::\Lt9..r.:m_~IJc:,u.lQ_thj..?_c;oIUl2Qnsi1tion..l2.!ll, '",ere as fo llo'""s: 

In reviewing the fourth question it appears that the major1-
ty of tho respond&nts felt that the surface lesae8n &hould be 
co~pensated for damages incurred by recrcationists to thei~ ~ri
v.~t~ly c'<.'l1ed improvement.s but only tor the amount of da1'll~ges. 
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TESTIMONY ON H.B. 778 

RECREATIONAL ACCESS ON STATE LANDS 

APRIL 10, 1991 

MR. CHAIRMAN AND MEMBERS OF THE SENATE JUDICIARY COMMITTEE, 

I APPRECIATE THIS OPPORTUNITY TO TESTIFY ON HOUSE BILL 778. MY 

NAME IS ROBERT DUPEA AND I OWN A RANCH NEAR WHITE SULPHUR SPRINGS. 

I APPEAR TODAY ON BEHALF OF THE MONTANA STOCKGROWERS AND AS 

CHAIRMAN OF THE STOCKGROWERS PRIVATE LANDS COMMITTEE. 

AS MOST OF YOU MAY ALREADY KNOW, IN 1988 A GROUP CALLED THE 

COALITION FOR APPROPRIATE MANAGEMENT OF STATE LANDS INSTITUTED A 

LAWSUIT AGAINST THE STATE OF MONTANA CHALLENGING THE MANNER IN 

WHICH STATE LANDS HAVE HISTORICALLY BEEN MANAGED. SPECIFICALLY, 

THE COALITION WANTED RECREATIONAL ACCESS TO STATE LANDS HELD BY 

LESSEES. THE LAWSUIT WAS SCHEDULED FOR THIS MONTH AND HAS BEEN 

TEMPORARILY POSTPONED DUE TO THIS PENDING LEGISLATION. THE POINT 

I AM MAKING IS -- STATUS QUO IS PROBABLY NOT AN OPTION IN THE 

RESOLUTION OF THIS MATTER. 

AS A RESULT OF THIS LAWSUIT -- AND THE POLARIZED ISSUE --

REPRESENTATIVE DAVE BROWN CAME OUT WITH TWO BILLS GRANTING ACCESS 

TO STATE LANDS. THE BILL YOU HAVE BEFORE YOU TODAY IS THE RESULT 

OF HOURS AND HOURS OF NEGOTIATIONS AND COMPROMISE BY BOTH SIDES. 

THERE ARE MANY GROUPS AND STATE AGENCIES INVOLVED IN THIS 

COMPROMISE LEGISLATION, INCLUDING THE STOCKGROWERS, THE WOOL 

i 
I 

I 
I 
i 
i 
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GROWERS, THE SKYLINE SPORTSMEN, THE WILDLIFE FEDERATION, THE 

ATTORNEY GENERAL, THE GOVERNOR'S OFFICE, THE DEPARTMENT OF STATE 

LANDS, THE MONTANA CATTLEWOMEN, THE SECRETARY OF STATE, THE OFFICE 

OF PUBLIC INSTRUCTION, THE DEPARTMENT OF FISH, WILDLIFE AND PARKS, 

AND MANY OTHERS. 

WE BELIEVE THAT THIS LEGISLATION PROVIDES ADEQUATE PROTECTION 

FOR LESSEES OF STATE LANDS, ALLOWS THE NECESSARY PROVISIONS FOR 

CLOSURE DUE TO THE PRESENCE OF BUILDINGS, GROWING CROPS AND 

LIVESTOCK, AND WE ARE RELATIVELY COMFORTABLE WITH THE COMPENSATION 

ACCOUNT SET UP FOR DAMAGE TO IMPROVEMENTS ON LEASEHOLD LANDS WHICH 

MAY BE CAUSED BY RECREATIONAL USE. FURTHERMORE, THE STATE LAND 

BOARD WILL PROVIDE MUCH OF RULES AND REGULATIONS THROUGH THE 

RULEMAKING PROCESS AND WE INTEND TO BE ACTIVELY INVOLVED IN THAT 

PROCESS. 

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, I WOULD LIKE TO CLOSE 

MY REMARKS BY URGING THE COMMITTEE TO PASS THIS BILL WITHOUT 

AMENDMENTS. WE COMMEND DAVE BROWN FOR HIS STATESMANSHIP AND 

DIPLOMACY IN BRINGING THE PARTIES INVOLVED IN THE LAWSUIT TO THE 

TABLE. I BELIEVE THERE IS GENERAL AGREEMENT THAT THE LEGISLATION 

ADDRESSES THE CONCERNS WHICH PRECIPITATED THE LAWSUIT. THE 

PRECEDENT OF RANCHERS AND SPORTSMEN IN AGREEMENT ON A POLARIZED 

ISSUE IS ONE YOU MAY NOT HAVE SEEN IN RECENT YEARS. WE HOPE IT 

WON'T BE THE LAST TIME, AS WE BELIEVE THAT WE ARE NATURAL ALLIES. 

THANK YOU. 
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MONTANA FARM BUREAU FEDERATION 
502 South 19th • Bozeman, Montana 59715 

Phone: (406) 587-3153 

TESTIMONY BY: Lorna Frank 

DATE April 10, 1991 SUPPORT _-=Y.=e-=.s ___ _ OPPOSE _______ _ 

Mr. Chairman, members of the committee for the record, I am 
o . (/.) Lorna Frank, Director of Information for the Montana Farm Bureau. ~j-t~ r VL.o' _ (:L"-~~ 

,Lc {/t.C.J <'7L tVI'L-1-
Farm Bureau supports HB-778 as you see it today without any" r1 ' P //.J 

amendments. This bill represents a compromise by all parties involved. 

Any amendments to the bill could dissolve those compromises and 

I am afraid we could have another stream access, which none of 

us want. 

We support this bill because the money to do an EIS or economic 

analysis is in the Governor's budget. We believe an EIS or economic 

study should be done by the state to determine the recreational 

values of school trust lands and that the uses are compatible with 

the agriculture leases. There are many questions an economic study 

can answer. 

The bill provides for a report by the Board of State Land 

Commissioners of its findings and recommendations to the 53rd. 

Legislature. If the board finds that a part of this bill will 

not work, the legislature can change it at that time. 

Farm Bureau wants to be involved in the rule making process 

and will participate as much as possible with our limited resources. 

Thank you. 

I 

FARMERS AND RANCHERS UNITED 

i 
!l 

I 

i 
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Good morning Mr. Chairman and Members of the Committee. 

For the record my name is Ed Lord, a rancher from Philipsburg, MT 

currently serving as First Vice President of Montana Stockgrowers 

Association. I am testifying in favor of Amended HB 778 on 

behalf of my family and the Montana Stockgrowers Association. 

We lease a Section 16 of school trust lands from the State of 

Montana as part of our ranching operation. 

As you have heard or will hear, Amended HB 778 is an 

equitible compromise resulting from many hours of hard work on 

the part of State Land lessees and the people desiring recreational 

access to those lands. 

This morning, I am here to talk about the $5.00 fee as 

spelled out in Section 12 and prior notification referred to in 

Sectionl5. As you know, the State Land Board is bound by both 

the United StateS Constitution and the Montana Constitution to 

derive income for the schools from the trust lands. A $5.00 

fee is very reasonable when you consider that in the Environmental 

Impact Statement on the Upper Ruby Grazing Allotment, the U. S. 

Forest Service determined the value of one hunter day to be 

worth $50.00. 

We also feel that having the recreationist give prior 

notification to the lessee is very appropriate. Since the 

lessee has the responsibility for the upkeep and maintenance of 

the State Land lease, he needs to know who is using it. 

For a moment, I would like to have you consider this analogy. 

Think about school trust lands as being like your local high 

school gymnasium. As a member of the public, you own it but 

you certainly don't have the right to use it any time you wish. 

If you do get limited use, you must give the school prior notice 

and in many cases pay a fee. 

In closing, I would again repeat that Amended HB 778 is a 

fair compromise resulting from many hours of hard work on 

behalf of all parties involved. I urge you to support this bill 

without further amendments. Thank you for your attention. 
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PRESIDENT 
Ronald B. Stavans 
Colonel, USA, Ret. 

Bozeman. MT 

1st VICE PRESIDENT 
William A. Fairhurst 

Three Forks, MT 

2nd VICE PRESIDENT 
MarkSabo 

Gailatin Gateway. MT 

EXECUTIVE DIRECTOR 
Lewis E. Hawkas 

Professional Wild Lands Mgr. 
Bozeman, MT 

SECRETARYITREASURER 
Staphanie Smith 

Bozeman, MT 

DIRECTORS 

Perry Nelson 
Fish & Wildlife Mgr., Ret. 

Bozeman, MT 

Paul F. Berg 
Biologist, Ret. 
Billings, MT 

Jerry Jackson 
Real Estate Broker 

Billings, MT 

Craig Staley 
Sheridan, MT 

Vergil L. Lindsey 
Forester, Ret. District Ranger 

Ennis, MT 

Robert E. Olson 
Ret. NP • BN Switchman 

Livingston, MT 

Edward W. Osborn 
School Bus Contractor 

Alder, MT 

Senator Dick Pinsoneault 
Chairman 
Senate Judiciary Committee 

I am Ron Stevens, President of the Public Land Access 
Association, INc. (PLAAI) representing approximately 835 
individual and 6,000 affiliate members, all public land 
users. 

Approximately 2t years ago then Governor Schwinden said 
access was the most important issue facing the Montana 
recreationist. Shortly thereafter Jim Flynn, then Director 
of the Montana Dept of Fish, Wildlife and Parks, when asked 
to identify the most important problem facing his department 
stated, IIIn a word, access. 1I On 5 December last year K. L. 
Cool, current Department Director announced, liThe number 
one Sportsman issue in Montana is access. It overrides 
everything else. 1I 

On 10 December 1990 I accepted Governor Stephen's invitation 
to attend a three day conference in Billings. The governor~ 
invitation read, lilt is my pleasure to invite you to what I 
feel is one of the most important conferences of the year-
the Governor's Conference on Rangelands. 1I The conference 
theme was IIBuilding Partnerships for the 90s. 11 Sixty one 
speakers emphasized the importance of working together to 
solve rangeland management problems. At an appropriate time 
during the last day of the conference I noted the attendees 
prevail ing fear of the IICattle Free By 193 11 and IINo More Moo 
By 19211 movements. I stated that we public land users also 
believe the animal rights and anti-hunting groups will soon 
introduce another catchy slogan like IINo More Boomin in the 
Bloomin.1I I said then, and I repeat it now, if the Governor 
and the rangeland community are serious about building part
nerships for the 90s, what better group to woo than the 53% 
of Montana's population which annually purchases conserva
tion licenses and has a stake in the husbandry of rangelan~ 

HB 778 offers a marvelous opportunity to establish the first 
and most important, partnership for the 90s, a partnership 
between landowners and sportsmen of this great state, a 
partnership Governor Stephens challenged Director Cool to 
make his number one priority upon his appointment. 

PLAAI strongly supports HB 778 and urges its passage! 

Respectfully submitted. 

~ ij ;/#>2"7::> 
Ro~Stevens 
President 

~.:::====== Working for the restoration, maintenance and perpetuation of public access to public land ======~ 
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TESTIMONY ON H.B. 778 

RECREATIONAL ACCESS ON STATE LANDS 

APRIL 10, 1991 

MR. CHAIRMAN AND MEMBERS OF THE SENATE JUDICIARY COMMITTEE, 

MY NAME I S ROLAND MOSHER AND I AM A RANCHER FROM AUGUSTA. I APPEAR 

TODAY AS A BOARD MEMBER ON BEHALF OF THE MONTANA STOCKGROWERS. 

AS YOU HAVE HEARD IN PREVIOUS TESTIMONY, THE MT STOCKGROWERS 

SUPPORTS HOUSE BILL 778. SEVERAL WEEKS AGO OUR BOARD OF DIRECTORS 

MET WITH DAVE BROWN, MARC RACICOT, DENNIS CASEY AND THE ATTORNEY 

REPRESENTING OUR ASSOCIATION IN THE PENDING LAWSUIT. EACH 

PRESENTED US WITH WHAT THEY BELIEVED TO BE OUR OPTIONS REGARDING 

RECREATIONAL ACCESS TO STATE LANDS. WITH THE STREAM ACCESS ISSUE 

FRESH IN OUR MINDS, WE CONCLUDED THAT THE COURT MAY NOT BE THE MOST 

PRUDENT COURSE FOR RESOLUTION OF THE ACCESS ISSUE. 

SUBSEQUENTLY, WE SAT DOWN AT THE SUBCOMMITTEE TABLE AND WORKED 

SIDE BY SIDE WITH OUR ADVERSARIES IN THE LAWSUIT AND NEGOTIATED A 

COMPROMISE BILL FOR RECREATIONAL ACCESS THAT WE FEEL WE CAN LIVE 

WITH. THERE MAY BE SOME RANCHERS WHO WILL DIFFER FROM OUR 

POSITION, BUT OUR OFFICE HAS NOT HAD A SINGLE CALL IN OPPOSITION 

TO THIS BILL. THE LESSEE CLOSURE PROVISIONS AND DAMAGE 

COMPENSATION ASSURANCES ARE INCORPORATED IN THE BILL AND WE BELIEVE 

THAT THOSE ARE ADEQUATE TO PROVIDE THE LESSEE WITH THE LEGAL 

PROTECTION NECESSARY TO ALLOW FOR RECREATIONAL ACCESS TO STATE 

LEASED LANDS. 
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I HAVE ATTACHED A FACT SHEET ON HOUSE BILL 778 TO MY TESTIMONY 

FOR YOUR CONVENIENCE AND I WILL BE HAPPY TO ANSWER ANY QUESTIONS 

YOU MAY HAVE. I WOULD RESPECTFULLY URGE YOU TO PASS THIS BILL 

WITHOUT AMENDMENTS FROM COMMITTEE AND ALSO SUPPORT IT ON THE SENATE 

FLOOR. THANK YOU FOR YOUR CONSIDERATION. 



REVIEW OF HB 718 WITH BROWN AMENDMENTS 
RECREATIONAL ACCESS TO STATE LANDS 

HISTORY OF SCHOOL TRUST LANDS 
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The school trust lands were granted to the state of Montana in 1889 by the federal 
government in the MT Enabling Act, to benefit the "common schools". These lands were 
granted in trust with the state, through the Board of Land Commissioners (BLC), serving as 
the trustee. Montana statutory law mandates that the BLC "shall administer this trust to 
secure the largest measure of legitimate and reasonable advantage to the state", and the 
MT Supreme Court has long held that "an interest in school land cannot be alienated unless 
the trust receives adequate compensation for that interest." As recently as 1983, the 
Attorney General addressed the issue of compensation to the school trust. He stated that 
"the mandate to obtain fair market value, because of its fundamental sources, cannot be 
negated nor diminished by statute." 

In 1988, a group called the Coalition for Appropriate Management of State Lands 
instituted a lawsuit against the state, challenging the manner in which school trust lands 
have historically been managed. The focus of the litigation is a demand that the lands be 
open to public recreational access. The court date, originally set for April 1991, may be 
rescheduled due to pending legislation. The issues involved in the lawsuit are within the 
discretion of the BLC and the DSL and should be addressed through the legislative and 
administrative processes, rather than in a court of law. 

Two state land access bills were originally introduced and heard in the House 
Natural Resources Committee. As a result of deliberations by concerned parties, a 
compromis~ bill was developed. In full committee the compromise was not accepted, but the 
bill was amended by Rep. Ben Cohen to reflect his amendments. Rep. Dave Brown, the bill 
sponsor, favors the compromise amendments and will attempt to incorporate them on second 
reading. Following is an overview of Brown's amendments. 

GENERAL OVERVIEW 

HB 778 (with Dave Brown's amendments) requires the BLC to adopt rules to implement 
provisions for recreational use of state lands and to govern the actions of the 
recreational user. The rules will address protection of the resource value, compensation 
for damage to improvements, criteria of closure, restriction of recreational use to 
hunting and fishing and, when requested by a lessee, a provision for the recreational user 
to provide prior notice of the type and extent of use. 

Certain state lands will merit closure from recreational use due to the presence of 
growing crops and livestock and the proximity of dwellings and agricultural buildings. 

PROVISIONS OF CLOSURE 

o All state leased or licensed land will not be closed without prior written 
permission by the Department of state Lands. 

o Closures may be of an emergency, seasonal, temporary or permanent nature. 

o State lands may only be closed after public notice and opportunity for public 
hearing, except in the case of an emergency closure or other circumstances deemed 
necessary by the BLC. 

o Categorical closure: Cabin site and home site leases and licenses, the seasonal 
presence of growing crops, and active military, commercial or mineral leases. 

o Case-BI-Case closure: Damage attributable to recreational use that diminishes the 
income-generating potential of state lands, damage to surface improvements of the 
lessee, the presence of buildings, structures and facilities, and noxious weed 
control. 

o The BLC, through rules, may impose restrictions upon general recreational activities 
including the discharge of weapons, camping, open fires, vehicle use, and any use 
that will interfere with the presence of livestock. 

o The BLe may restrict access on state lands in block management program areas. 

- 0 V E R -



MOTORIZED VEHICLES 

o All off-road use prohibited. 

o Restricted to Federal, state, and dedicated county roads. 

PRIOR NOTIFICATION & TRESPASS 

o Lessee must post land with pertinent information if lessee desires to be notified 
prior to anyone entering the leasehold. 

o When land is posted, recreational user must contact and identify themselves to 
lessee. However, lessee must be available or provide adequate method for notice to 
be given. 

o Entry onto private lands, without landowner permission is trespass, punishable under 
current law. 

o If the lessee posts the leasehold for notification, it does not give permission to 
enter adjacent private lands. Entry without permission, regardless of the absence 
of fencing or "no trespass" signs, is a misdemeanor. (Current trespass law.) 

STATE LANDS RECREATIONAL USE ACCOUNT 

o $5 fee charged for recreational access. 

o $2 of the fee is deposited in a State Lands Recreational Use Account and $3 to 
school trust account. 

These monies are used for: 

1. Compensation for damage to improvements on leasehold lands which have been caused by 
recreational use. 

a) Will provide reimbursement to lessee for documented costs of repair or 
replacement of improvements including growing crops, livestock damaged by 
recreational use. 

2. Assistance in weed control management necessary as a result of recreational use of 
state lands. 

a) Adopt weed control program. 
b) Payments for weed control assistance. 
c) Payments to county weed boards. 

3. Protection of the resource value of the trust assets. 

4. Administrative costs of recreational use on state lands. 

ECONOMIC ASSESSMENT/ENVIRONMENTAL IMPACT STATEMENT 

Any type of responsible recreational access legislation must be accompanied by 
funding for an assessment of the impact to the environment and/or economy. This proposed 
change of use involves more than 5 million acres of school trust land which is reason 
enough for a social and economic assessment and legally, the State's trust responsibilit~ 
must be met. The only way Lo determine this is by a assessment of the impact of the new 
use to the trust lands. 

Currently the Governor's budget includes $300,000 for this type of study. This has 
passed the House and is headed for the Senate. 

EFFECTIVE DATE OF PROGRAM: MARCH 1, 1992 
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Senate J~diciary C:s~ittee 
~:ta.tE C~pi tel 
He 1 E r· ';"~ ~:~ c· r-. ~ 3. t-' 2. 

My ~are is Jim McDermand and! an t~e spckes~a~ ~-P the Great 
Falls c~apter at the Montana C=aliti:~ for Appro~riats Maragersrt 
:f State La.r:,j, 

w~ suppert HE77B fcr many reasons, but allo~ir3 recrsatioral use 
of state lands under the multi-use concept as prescribed by law 
1S the most important consideration. 

Most of our surrounding states have their state lands open to all 
citizens for recreational use under the ~ulti-use concept. W~ile 
liNe ~-j2\/E tf-li.= same mandatee rT;1JL ti-!Jse cCin:e~,t it! lvt,:nt:.na.: i t ~:3.= 
only besn in theory and not in fact; based, ~e ha~e teen told, 
en economic factors. H8778 addresses this economic issue by 
having the sportsmEn pay fer this right of multi-use. Sperts~en 
have, and are still willing to pay for what the~ use. 

While sportsmen in ~urrQunding states ~ave enjoyed the benefits 
of true multi-use with no financial re-imbu[sement, the sports~en 
of Montana have addressed this financial quantu~ by asssss~r5 a 
fee fer recreational use of state lards. A portion of the merey 
goes to the Department of State Lands for ~2nagement, a~d the 
remainder goes to the state school trust, the ultirats 
bere!act:·r. 

The intent of this bill is not to interfere with the riqhts of 
the leasee, but to comply with the multi-use conCEPt. W~ 
acknowledge that there may be a compelling need to r~st[ict or 
close ~ublic access for a specific classificatior :~ land. ie. 
the 12% of state lands utilized fcr c~ops should be jenied access 
during the growing period. Th~s till ad~rEsses tbis iss~e, 
enatli~g th~ board to ClOSE any Eectic~ when convincing ~vide~ce 
clict·3.t~=. 

ThEre is also 3. cancern of potential prcperty damage and 
liability. There are existing laws to protect the leasee, which 
shc.u~d k.eep this pr,oblem to a minimum through Pl"CJJ::er snfcrce~ner't 
of these appropriate regulations. This bill allows access :rly to 
theSE sections that can be reached by a public r~3ht of W2/. ~ct 
through private property. It also statss that ~ehicle USE ~culj 
be limited to existing roads and trails, with no expansion of 
oif-read vehicle use allowed. 
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For mere than 2 decade we ~ave attempted to resolve t~is matter 
through the State Lands Bcard to nc avail. This bill, has teer 
thoroughly researched to elim~nate those potential problems that 
the State Lands Board and ethers are concerned about. Let ~s all 
put this issue behind us t; passing H8 7 78. 

Sincereh' yours, 

James W. McDermard 
38e'5 4 th A\!E So 
Great Falls , Mt 59405 
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WITNESS STATEMENT 

To be completed by a person testifying or a person who wants 
their testimony entered into the record. 

Dated this /())# day of ~e/l) L---- , 1991. 

Name: 80/3 I3V(;/f// 

Address: :;~1;;- e/(/C~)/ P/?£4-er dV£ 
£I}? T l'i/fv/7--:d I 

Telephone Number: cr.d 7 -? 7 ~!~ 

Representing whom? 

~4/c-,f-tV tf?bff/l' ~/UlZZ/??/4-' d??/t; -#/~~ 
I 

Appearing on which proposal? 

779 
Do you: support?1 Amend? __ Oppose? __ 

Comments: ~.5 A"",1..;-,.,." J./I-,;5J-c. '" ~/.f 

L.c- F'~r.v/~~ ...... ~ 6'''::' r/.?'-p /,7/",,-
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Representative Robert Pavlovich 
Capitol Station 
Helena, HT 59620 

Dear Representative Pavlovich: 

Enclosed is a memorandum discussing the issues you raised related 
to the Department of State Lands. Also enclosed is a c9PY of our 
latest financial·compliance audit of the department and our 1983 
performance audit of "State·Owned and Leased Land." Most of the 
issues in your request have been previously examined and debated . 

We found the various trust funds are showing a stable gain in both 
income and fund balance. The combined trusts are currently earning 
over $50 million a.year with the largest beneficiary being common 
schools. 

The questions related to the potential of increasing trust income 
are hard to answer. Currently leases on trust lands are raising 
about 26 percent of trust income. By far, investment earning is 
the largest contributor to trust income • 

Currently the General Fund supports ap.alJt SO-.p.e.t:c.e..nt of the 
Department of State Land's budget. We have made some recommenda
tions in our reports that could reduce the use of the General Fund. 
The Governor has also proposed changing some ,of the department's 
funding source to reduce the use of the Gener~,Fund. The Legisla
tive Fiscal Analyst questions whether the change will really reduce 
overall General Fund expenditures. 

Recreation access may be the most controversial issue covered. It 
appears this issue is on hold, at least until the Environmental 
Impact Statement (EIS) requested by the Board of Land Commissioners 
1s completed. 

..•..• : .. 
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Various Topics Related to the Department of State Lands 

Introduction 

Legislative Request 90L-89 
January 16, 1991 

The Department of State Lands (DSL) is responsible for the care, management, and 
disposition of state trust lands. Trust lands are acreages granted to the state 
by the U. S. Congress for conunon school support and for support of other 
educational and state institutions. Each land grant has a permanent fund (except 
for the public building grant) which is to remain intact for the purposes for 
which it is dedicated. Permanent funds consist of money received from land sales 
and mineral royalties. The permanent fund for common 'schools also receives 
5 percent of the interest from the fund and 5 percent of the income from leasing 
of the land. Each grant also has an income fund which is used for maintaining 
and sustaining the corresponding university or institution, or for common school 
support. The income fund for each grant consists of money from leasing the land, 
interest earned on the investment of the permanent fund, and other income sources 
such as timber sales. 

The Office of the Legislative Auditor was requested to examine various topics 
related to the Department of State Lands and the management of trust lands. Many 
of these issues have been examined and debated for several years. This 
memorandum presents information on some of the topics from our 1983 performance 
audit of "State-Owned and Leased Land." Some of this information has been 
updated using our latest financial-compliance audit of the department (for fiscal 
year-end June 30, 1989), the Governor's Executive Budget for the 1993 biennium, 
and the budget analysis by the Legislative Fiscal Analyst. Information on trust 
fund balances and income was obtained from the Montana Comprehensive Annual 
Financial Reports and the Supplemental Financial Schedules issued by the 
Department of Administration. 

Financial Condition of the Trust Funds 

The following chart shows a summary of overall trust land income and fund 
balances for the last four fiscal years. The amount of revenue raised has been 
steadily increasing along with the fund balance. 



fund. Appendix A shows the various sources of income from each of the trusts 
for FY 1989-90. 

Use of General Fund Moneys for DSL Operations 

Exhibit # 19a 
4/10/91 HB 778 

Questions were raised about the use of General Fund moneys to support the 
Department of State Lands. Currently the department funds its Land 
Administration program entirely from the General Fund. The General Fund is also 
used for significant parts of the Central Management and Forestry programs. The 
following chart shows the percent of General Fund used by each DSL program for 
FY 1987-88 and FY 1988-89. 

Department of State Lands 
Expenditures by Program and Fund 
Fiscal Years 1987-88 and 1988-89 

Fiscal Year 1987-88 

All Percent 
General Fund Other Fund Total General 

Program Expenditures Expenditures Expenditures Fund 
**************************************************************************** 
Central Management $1,058,184 $ 413,266 $ 1,47l!450 71.9% 
Reclamation 82,797 6,018,566 6,101,363 1.4% 
Land Administration 544,506 0 544,506 100.0% 
Resource Development 0 234,594 234,594 0.0% 
Forestry 6.470,984 2.836,274 9,307,258 ~% 

'fotal $!J_ld6,1~71 $9,502,700 $11.6,)9,17~ 46.2% 

Central Management 
Reclamation 
Land Administration 
Resource Development 
Forestry 

Total 

Fiscal Year 1988-89 

$ 1,061,811 
83,975 

556,443 
o 

16,132,132 
$17,R3t~,366 

$ 346,677 
6,958,628 

o 
263,319 

2.760,696 
$lQ,329,,)2Q, 

$ 1,408,488 
7,042,603 

556,443 
263,319 

18,892 , 833 
$?8 ,163,886 

75.4% 
1.2% 

100.0% 
0.0% 
~% 

63.3% 

Source: aLA FIe Audit of the Department of State Lands FYE June 30, 1969 

. 
Our FIe audit of DSL for fiscal years 1987-88 and 1988-89 noted the department 
could have reduced its General Fund expenditures and used funds available in the 
Special Revenue Fund for boch the Central Management and Forestry programs. The 
law requires the department to apply expenditures against non-Ceneral Fund money 
wherever possible before using the General Fund Appropriation. The potential 
General Fund savings amounted to approximately $250,000. 

3 
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The department's expenditures for the Forestry program were significantly higher 
in IT 1988-89 due to higher fire suppression costs. Because of the unpredictable 
nature of fires, it is difficult to budget fire suppression costs. Often the 
department must request approval for supplemental appropriations. During the 
1989 session the department was granted a supplemental appropriation of approxi
mately $12.6 million in General Fund money. The current executive budget 
requests a supplemental appropriation of approximately $2.5 million for the 1991 
biennium for fire suppression costs. In our Fie audit we reconunended the depart
ment work with the Office of Budget and Program Planning to find a funding source 
to build a reserve fund for payment of future fire suppression costs. Eventually 
the department could build a large enough reserve fund to replace the General 
Fund as the source of fire suppression funding. 

Proposed Funding Changes 

The executive budget for the 1993 biennium proposes replacing General Fund money 
with trust fund interest for department functions related to the management of 
trust lands ($3.39 million in each year of the biennium). The budget states it 
is customary for governmental and private trusts to finance management of these 
trusts with a portion of the earnings generated. Ten other western states use 
trust revenues to finance trust management activities. The money would be raised 
by diverting up to 10 percent of trust lands income that is not designated for 
placement in the permanent funds. 

The 1993 biennium LFA budget analysis states the Governor's proposal raises 
constitutional issues since the full 95 percent of interest and income from the 
common school trust would not be deposited in the school equalization account 
(SEA). The LFA discusses how this will not really save General Fund moneys even 
though the department will not be spending the money because more General Fund 
will be needed to fund the SEA. This use of trust lands income will also affect 
the other agencies that receive trust income. 

Are Lease Rates Too Low? 

Questions were raised about whether farmers and ranchers are paying their fair 
share when leasing trust lands. Are trust lands to support public schools or 

• to subsidize agriculture? The question of fair lease rates for trust lands has 
been debated for years. In our 1983 performance audit, we found grazing rates 
were not maximizing income to the trust fund because the department charges 

II1II below fair market value for its leases. The Board of Land Conunissioners is 
required to "administer this trust to secure the largest measure of legitimate 

. and reasonable advantage to the state." The department sets a minimum lease rate 
based on a formula tied to. the price of beef. The department only charges the 

- minimum rate unless the lease has been let through competitive bid. We 
recommended the department raise the grazing rate to a level that provides the 
"largest ... reasonable advantage to the state." 

• 
Our report also noted one way to. help maximize the trust fund would be to seek 
competitive bids on state leases. At the time of our audit the department did 

• not seek competitive bids. We found only 5 percent of grazing leases and 

• 

• 

• 

4 
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2 percent of agricultural leases were competitively bid. Department officials 
stated the lack of competitive bidding is largely due to two factors: the 
statutory provision allowing the current lessee to meet the high bid, and people 
do not want to create problems with their neighbors by bidding on their lease. 
We recommended the department advertise the leases that are coming up for renewal 
each year to encourage competitive bidding. 

Management of Trust Lands 

The lease rate issue is only part of the larger issue of the department's overall 
management approach to trust lands. In our report we had several other 
recommendations related to increasing income from trust lands and improving 
management of the lands. For example, we found the department managed many 
parcels which were less than 40 acres each. Many of state's small isolated 
parcels were unproductive, yet the department had not specifically evaluated 
what to do with these lands. Statutes allow the Board of Land COlrunissioners to 
exchange land in order to consolidate state lands and to sell land when it is 
in the best interest of the state. We recommended the department establish a 
program to remove unproductive small parcels from the inventory and consolidate 
lands into more manageable tracts. 

Ye also recommended the department develop a plan to provide for active 
management of the state's trust lands. Implementation of such a plan could 
require legislative direction and changes in funding and staffing patterns. The 
Governor's budget states that public demand for a multitud~ of uses and the 
proper management of trust lands has increased in recent years. Increased 
management can be expected to produce greater long-term revenues to the trusts. 
These new uses and management efforts have created needs for updating procedures, 
changing lease stipulations, and conducting field reviews and investigations. 
To address these trust management needs the Governor proposes to add 3 FTE land 
use specialists, 2 FTE land use technicians, and 1. 75 FTE clerical positions 

Leasing of Recreation Access 

The request mentioned that one way to increase trust lands income would be to 
have leases for recreation access. Again this has been a controversial issue 
for many years. In August 1990 the Board of Land Co~nissioners considered a 
report prepared by the department on the issue. The report listed several 
options to handle recreation access including recreation leases. The Board 

" determined that an Environmental Impact Statement would be necessary before 
decisions are made on public access to trust lands. The EIS will assess social, 
economic, and environmental impacts of providing the public with recreational 
access to trust lands. Th~ Governor's bUdget includes $300,000 in General Fund 
biennial appropriation for the study. 

The issue of recreation access is part of the larger issue of multiple-use 
management of trust lands. Section 77-1-203, MCA,requiresthe department to 
manage state lands under the multiple-use management concept. Multiple -use 
management of state land involves using all of the various resources of the lands 
in the combination that best meets the needs of the people and the beneficiaries 
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of the trust. If a parcel with one classification, for example grazing, has 
other mUltiple uses or resource values, ehen it should be managed to maintain 
or enhance these multiple-use values. Other multiple uses include recreation 
use, wildlife use, and public use. 

At the time of our performance audit the department did not have a plan for the 
mUltiple use of state land. Individual parcels were generally not used for 
multiple purposes other than the leasing of surface and mineral rights. Partly 
in response to the enactmene of the multiple-use statute, the department 
conducted an inventory of state trust land to determine the recreational 
potential of the land. From ehis study some fishing access sites were leased 
by the Deparemene of Fish, Wildlife and Parks. We recommended the department 
develop plans and policies for the multiple-use of trust land. 

Conclusion 

The various trust funds are showing a stable gain in both income and fund 
balance. The combined erusts are currently raising over $50 million a year with 
the largest beneficiary being common schools. Should lease rates be increased 
to provide more money to the trusts? Would improved management practices 
increase trust income? These are hard questions to answer. Appendix A shows 
that for IT 1989-90 leases on trust lands raised about 26 percent of trust 
income. By far, investment earnings are the largest contributor to trust income. 
The Governor has proposed increasing staffing levels for land management efforts. 

Currently the General Fund supports about 50 percent of the department's budge t . 

This can vary considerably depending on the amount of money needed for fire 
suppression costs. OLA has made some recommendations that could reduce the use 
of ehe General Fund. The Governor has also proposed changing the department's 
funding source for land managemene functions. 

Recreation access may be the most controversial issue covered. It appears this 
issue is on hold, at least until ehe EIS requested by the Board of Land 
Commissions is completed. 

v/v9.mem 
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Do you: Support? .>< Amend? -- Oppose? __ 

Comments: 
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Wyoming State land 
and Farm loan Office 

122 WEST 25TH STREET, HERSCHLER BUILDING 
CHEYENNE, WYOMING 82002-0600 

PHONE 307/777-7331 

Mr. Jack Atcheson 
The Montana Coalition for Appropriate 
Management of State Lands 
P.O. Box 173 
Butte, Montana 59701 

Dear Mr. Atcheson: 

January 10, 1990 

HOWARD M. SCHRINAR, COMMISSIONER. 777-6029 
PAUL R. ClEARY, DEPUlY COMMISSIONER, 777-6029 
BRYCE E. LUNDELL, STATE FORESTER, 777·7586 
SHARON S. GARlAND, ASSISTANT COMMISSIONER. 777-6029 

ACCOUNTING & ADMINISTRATION 
DAVE W. FORCE, ASSISTANT COMMISSIONER, 777.0038 

FARM LOANS & SURFACE LEASING 
DON L COLlAMORE, ASSISTANT COMMISSIONER, 777·7309 

GCM:RNMENT GRANTS & LOANS 
HAROLD D. KEMP, ASSISTANT COMMISSIONER. 777-0643 

MINERAL LEASING & ROYALlY COMPlIANCE 

This is in response to your recent letter regarding the Wyoming Board of Land 
Commissioners rules controlling public hunting, fishing, and casual recreational use of 
state land (Chapter XIII). Enclosed for your information are: 

1) The Board's Chapter XIII rules. 

2) A letter which provides important background to the Board's rules. 

3) A "Dear Sportsman" letter from the Commissioner which explains the Board's 
rules and encourages cooperation, courtesy and common sense on behalf of 
sportsmen using state land. 

4) A "Public Land Access" brochure that was jointly prepared by several state and 
federal land and resource management agencies in Wyoming. 

5) An August 3, 1989 Board Matter regarding several proposed road closures and 
public travel restrictions on state land. 

6) A listing of potential public use activities already prohibited by Wyoming 
statute, and related penalties. 

7) A September 7, 1989 Board Matter regarding Wyoming state land 
outfitting/guiding temporary use permits. 

8) A December 2, 1989 Casper Star-Tribune article regarding the 1989 big game 
hunting season experience. 

9) A December 21, 1989 press release from the Wyoming Range Management 
Coordinating Committee entitled "1989 Sees Few Access Conflicts". 



With regard to your three specific questions, first, to our knowledge, no lessees have 
given up their leases as a result of the Board's Chapter XIII rules. Second, as indicated 
by enclosures 118 and 119, there were fewer conflicts and complaints last fall than in prior 
years. We believe there are several factors behind this reduction in conflicts and 
complaints, including the Board's rules clarifying what is and isn't allowed on state land 
and a strong spirit of cooperation and desire to get along between our lessees/landowners 
and sportmen. Third, the lease· value concerns which lessees expressed during the 
adoption of the Board's Chapter XIII rules focused on potential damages to forage and 
improvements, potential loss and injury of livestock, and potential for increased trespass 
onto adjacent deeded lands. 

I hope this information helps. Since I haven't faxed this information, I am returning the 
$3.00 you submitted with your letter. Dennis Hemmer says, "Hello". Please do not 
hesitate to contact me if you have any further questions in this regard. 

Sincerely, 

~~y~ 
Deputy Commissioner 

PC/lb 



Governor Mike Sullivan 
state Capitol 
Cheyenne, WY 82002 

Dear Governor Sullivan: 

January 26, 1990 

0J<;::{/: 7J 
!°Et~a! RECE'V . / /' 

JJS7lt 
JAN 29 '90 . 

GOVERNOR'S 
OFF~CE 

At the November 20 meeting of the wyoming Rangeland Management 
Coordinating Committee, the subject of public lands access was a 
topic of discussion. Several state and federal agencies, as well 
as interest groups represented, reported that the situation is 
vastly improved. In fact, the number of access-related conflicts 
reported during the 1989 field season was the smallest in recent 
memory • ~ #I a.'J<~ ~-r4U\~ 

The WRMCC believe that this progress is directly attributable 
to efforts by severa state agencies to better inform the public 
about access laws a regulations. The State Lands Department's 
work to inform the ublic about the new regulations regarding 
recreational access on state lands is one example. Additionally, 
the State Land Office, the Wyoming Game and Fish Department, the 
Wyoming Recreation Commission and the State Planning Coordinator's 
Office cooperated with the U. S. Forest Service and BLM in the 
publication and distribution of a Wyoming Public Land Access 
brochure. This brochure is a very valuable tool for increasing the 
public's understanding of the complex legal and regulatory nature 
of the access issue and the work of these state agencies is 
appreciated. 

These efforts, along with the BLM's Operation Respect, have 
served to Significantly reduce the confrontational nature of the 
public land access question. The WRMCC wanted to make you aware 
of progress in this regard. 

cc: WRMCC Members 

~6' 
Bob Budd, Chairman 
WRMCC 
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CHAIRMAN PINSONEAULT AND MEMBERS OF THE SENATE JUDI ClARY I) 7 0 

COMMITTEE. MY NAME IS TOM LOFTSGAARD, 11M A STATE LAND LESSEE 

AND ALSO REPRESENT THE LAND MANAGEMENT COUNCIL. 

WE SUPPORT HB 778 AS IT IS PRESENTED, WITH ONE AREA OF 

CONCERN IN SECTION 17 LINE 4, IT STATES: "THE LIABILITY OF THE 

DEPARTMENT FOR DAMAGE PAYMENTS IS LIMITED TO THE EXISTING BALANCE 

OF THE ACCOUNT." ALTHOUGH IT MAY BE A REMOTE POSSIBILITY, THERE 

IS A CHANCE THAT A CATASTROPHIC SITUATION COULD RESULT. FOR 

EXAMPLE: A FIRE CAUSED BY A RECREATIONAL USER, CONSUMES A 

COMBINE, TRACTOR, OR SET OF FARM BUILDINGS; ANY ONE OF THESE 

LOSSES COULD EASILY EXCEED $100,000. 

WE DO NOT FEEL ANY LESSEE SHOULD SUFFER ANY LOSS CAUSED BY 

THE RECREATIONAL USERS OF STATE LAND. 

THIS BILL ADDRESSES MANY OF OUR CONCERNS AS STATE LAND 

LESSEES. WE FEEL IT IS A FAIR COMPROMISE TO THIS LEGISLATION AND 

SHOULD BE PASSED WITHOUT AMENDMENTS. 

THANK YOU. 



MR. CHAIRMAN AND MEMBERS OF THE SENATE JUDICIARY 

~x t:-· d 1 /0 C0f1./ 
/ifJj77~'1 

COMMITTEE, 

MY NAME IS BOB FOUHY AND I REPRESENT THE LAND MANAGEMENT COUNCIL. 

WE SUPPORT HB 778/03 AS IT PRESENTLY STANDS EXCEPT AS PREVIOUSLY 

NOTED BY TOM LOFTSGAARD AND THE MONTANA STOCKGROWERS ASSOCIATION. 

THIS LEGISLATION WILL MAKE IT DIFFICULT AT BEST BUT WE 

RECOGNIZE THE FACT THAT IT IS ALMOST IMPOSSIBLE TO ADEQUATELY FIT 

THE RAMIFICATIONS OF THIS BILL TO THE SPECIFIC PROBLEMS OF EACH 

AREA. 

THIS BILL SPECIFICALLY ADDRESSES THE NEED OF COMPENSATING 

THE SURFACE USE LESSEE FOR DAMAGES TO PERSONAL PROPERTY AND TO AN 

EXTENT, SATISFIES THE BENEFICIARIES OF THE TRUST WHICH ARE 

PRIMARILY THE COMMON SCHOOLS OF THE, STATE. 

THEREFORE WE FEEL THE HB 778/03 AS IT READS AT THIS TIME, 

REPRESENTS A COMPROMISE WE HOPE IS AGREEABLE AND WORKABLE TO ALL 

PARTIES CONCERNED. 

WE ALSO BELIEVE THAT THIS BILL WOULD ACTUALLY IMPROVE AND 

INCREASE THE QUALITY OF HUNTING IN OUR AREA. 

THANK YOU FOR YOUR TIME. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



WITNESS STATEMENT 
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I"1C)I"-.JT ANA TRAI L VEHICLE RIDERS 
3301 W. Babcock 

Bozeman, MT 59715 

ASSN. 

Linda Y. Ellison Land Use Coordinator 

April 10, 1991 

Before the Senate Judiciary Committee in Support of HB 778 

I believe we can all agree that access is a key piece in 
Montana's land management puzzle. Access is very competitive in 
nature. The land resource on which Montana's agricultural, 
mining, timber, oil and gas, and recreation industries is based 
is a finite matter. The distribution of those various uses does 
change from time to time, and this legislation properly addresses 
that distribution. 

There are two major aspects of this bill which address our 
particular concerns. 

First of all, it is important that an adequate fee fulfil the 
requirement to support the trust, and it is appropriate that a 
portion of that fee be set aside to address potential adverse 
impacts of recreational use. It is also important that that fee 
be separate and distinct from other fees which are required for 
the purchase of big game hunting and fishing licenses. 

As an off-road motorcyclist, I use my machine to enhance my 
opportunities to reach the places in Montana where I like to hunt 
and fish. If off-road use is deemed not appropriate for lands 
which will be accessible by this act, then I appreciate not 
having to shoulder the burden of a fee from which I will not 
benefit. 

A second important point is the language which establishes 
rulemaking authority. Allocation of land resources for off-road 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

vehicle use is nearly always controversial in nature, anclwhil~ ___ "\"7"1'\~''-'ql 
"1 r ''').L\,'"'-~' "'~\ off-road vehicle use may not be a factor at the onsetc, '~~e.. Lv'-' 

:"),"'C':: ,e.-1 <-cstabl ishes an avenue for future cons iderati on should that be 
, deemed appropriate. 

The motorized recreation community appreciates the long hours 
that have gone into the construction of this particular bill. 

1 

I 
-, I
', 

I 
I 
I 
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R
an

ch
er b

id
s $29 p

er A
U
~
 , 

an
d

 h
e p

ro
b

ab
ly w

o
n

't g
et it 

A
 G

reat 
F

alls area ranl'h('r has 
bid m

ore Ihan $29 per anim
al unit 

m
onlh (A

U
M

) in an attem
pl 10 ob· 

tain a 
Iracl of slale grazing land, 

probably the highest bid recorded in 
the state, 

A
nd he probably w

on't gel the 10· 
y

ear lease for Ihe 243-acres of graz
ing ground n

ear E
den. 

John 
H

alko 
said 

w
ith 

rising 
prices for private paslure, and Ihe 
w

ay Ihe p
aslu

re w
ould fit 

inlo his 
sm

all operation, Ihe bid of $29.24 an
 

A
U

J\f pencils out as a good m
ove. 

"I kriow
 w

hal iI's been ('osting to 
rent g

rass" 
privately, 

H
alko said, 

adding he's been paying upw
ards of 

$15 an
 A

U
M

. T
he state lease w

ould 
allow

 thnse A
U

M
s to bl' sprc'ad oul 

Ihroughoul 
a 

y
ear, 

som
ething 

he 
can't gel from

 
private renled pas

ture, and also the state lease land is 
adjacent to other pasture he ow

ns. 
B

ut 
ii's 

al50 
bnrdered 

by 
D

ean 
Jacobs' 

ranch, 
and 

Jacobs 
is 

Ihe 
current leaseholder. 

B
ecause he holds the lease w

hich 
cam

e up for bid lasl m
onth, Jacobs 

has the right of first refusal, m
ean

ing 
he 

can 
keep 

the 
trae! 

if 
he 

m
atches H

alko's high bid. 
. "}'ve 

already 
paid 

it," 
Jacobs 

said 
W

ednesday 
hight 

in 
a 

tele
phone 

inlerview
. 

B
ecnuse 

of 
Ihe 

w
ay Ihe land fils into his operation, 

Jacobs said he's got lillie choice bul 
to retain the lease. 

"A
 guy can p

ay
 a little bi! m

ore 

for it" w
hen the land sils adjacent 

to his private ground, Jacobs said, 
but at 

m
ore than $29 an A

U
M

, "A
 

guy ain'l m
aking any m

oney on it." 
T

he 
base, 

or 
m

inim
um

 
bid 

for 
state 

leases 
this 

y
ear Is 

$4.24 
an 

A
U

M
, and the m

ajority oC the 4 m
il

lion acres oC state leased land w
ill 

go C
or that. 

. 
" 

H
alko said that "even if they do 

m
atch 

the 
bid, 

the m
oney goes to 

the schools, so iI does !;om
e good." 

H
alko, w

ho has a sm
all place' and 

halds 
anolher 

job 
in 

G
reat 

F
alls, 

said he needs m
ore pasture in part 

because 
a 

ranch 
he 

w
as 

leasing. 
"w

as 
sold 

out 
C

rom
' 

under 
m

e'" 
aboul three years ago. 

lt 
w

as 
Jacobs 

w
ho 

bought 
that 

ranch, and said H
alko w

as given an
 

opportunity to bid on that. 
. . , 

Jacobs 
also 

said 
h

e
. "kicking 

around" 
the possibility of request· 

ing a hearing on the lease bid. Such 
a hearing can be requested before 
the D

SL
 com

m
issioner to determ

ine 
if 

bids 
exceed 

"com
m

unity stand
ard

s." 
W

hile som
e leases have been let 

Cor less 
than the high bid through 

the 
com

m
unitv standards 

m
ethod. 

Jeff H
agener of D

SL
 said it's som

e· 
w

hat r
a
r
e
.
'
 

T
he grazing lease goes w

ilh 
R

 77· 
acre parcel of 

hay ground, 
w

hich 
appears to go to Jacobs on a crop
share bid of 33 percent, m

eaning he 
m

ust give the state one third oC the 
value oC the hay he culs. 

. 

~
l
e
p
n
e
n
s
 alla-rldons 

state .Iands, p
la

n
 

H
E

L
E

N
A

 
(A

P
) 

-
T

he S
tephenS

 
adm

inistration 
has 

abandoned 
a 

proposal 
for 

funding 
the 

D
epart

m
ent of S

tate L
ands after the L

egis
lature's ch

ief attorney said the plan 
m

ay
 be unconstitutional. 

,L
a
n

d
s 

C
om

m
issioner 

D
ennis 

C
asey announced the decision· M

on
d

ay
 at m

eetin
g

s' of the state L
and 

B
oard and the joint appropriations 

subcom
m

ittee review
ing his depart-

m
ent's budget:" 

. , 
.. 

, 
T

he 
adm

inistration'soaction:: on 
the funding w

on't affect,the budget; 
C

asey em
phaSIzed. 

." ';' ," ... ' .. 

O
riginal ~i~n 

..~::. 
T

he 
original 

proposal 
recom


m

ended using m
oney earned on the 

lease-of state lands for grazing an
d

 
a
g
r
i
c
w
~
r
e
 

to 
finance. the depart

m
ent's m

anagem
ent of such lands. 

, 
T

h
e 

m
oney 

-
about 

$6.B 
m

illion 
over the I!ext tw

o years -:... is now
 

given to public schools. 
T

he 
m

ove 
w

ould 
have 

forced 
schools to ask law

m
akers to restore 

the m
oney from

 the state's general 
fund, 

W
ithout· the 

transfer, 
th

e' 
sam

e am
ount of m

oney still w
ould 

have to com
e from

 the general fund 
for S

tate L
ands D

epartm
ent opera

tionS. 
A

n opinion late last y
ear by G

reg 
P

etesch, chief of 
the L

egislatU
re's 

L
egal 

S
ervices 

D
ivision, 

said 
the 

shift of -m
oney probably violates th

e 
constitutional m

andate that m
oney 

from
 school trust lands be distribut

ed to schools. 
C

asey 
said 

M
onday 

his 
agency . 

has its ow
n legal opinion to the con· 

trary
, 

but 
he 

acknow
ledged 

th
at 

legislators 
w

ould 
be 

m
ore 

ap
t 

to 
I 

• 
~-

t 

heed 
the 

conclusion 
of 

their 
staff attorney, . 

i 
H

e told the L
and B

oard that cer
tain provisions in the departm

ent's 
,prelim

inary 
program

 
for 

allow
ing 

_ public 
access 

to 
state 

lands 
aJso 

m
ay

 be construed as violating th
e 

sam
e constitutional requirem

ent. 
F

o
r exam

ple, any fees 
paid for 

recreational.use of state land w
ould 

b
e used for 

such 
things 

as 
w

eed 
eontrol 

and 
to 

com
pensate 

land
ow

ners for d
am

ag
e cal,iSed by the 

public access, C~sey said. 
. B

ut, 'th
e
 

board 
decided 

not 
to 

alter its access plan, 
. 

G
ov. S

tan S
tephens, board chair

m
an, 

said 
the 

agency .should 
D

ot 
abandon 

those.,provisions 
ju

st ,be-
cau

se of a legal conclusion, 
/ 

. 
"W

e shouldn't sim
ply back off be

cauS
e of one legal opinion," bt said, 

"If w
e are to run for cover every 

tim
e w

e g
e
ta

n
 opposing legal opin-

I 

ion, w
e're not going _

~
 ~
c
c
o
m
p
l
i
s
h
 

very m
uch." 

.'."
 

S
ecretary of'S

tate''M
ike C

ooney, 
an

o
th

er board m
em

ber, agreed th
at 

the departm
ent should let the legis-

. 
lative process proC

eed. 
. 

• 
'~'l 

N
~
 g

u
a

ra
n

te
e

 
C

asey s
u
g
g
e
s
~
e
d
 the iss,:!e of w

hat 
represents 

a 
constituU

onal 
use 

of 
the state lands m

oney rillY
 have to 

be settled in court. 
S

tate superintend~nt, of. S
chools 

N
ancy 

K
eenan 

later 
id she w

as 
glad the adm

inistrati 
. C

hang. ed its 
m

ind 
on 

funding 
f 

the 
depart· 

, 
m

ent. T
h

ere w
as no 

arantee that 
the L

egislature w
oU

ld 
replace 

the 
m

oney diverted fratn schools to the/' 
agency ,~he S

lid. , 
. 

I~" 
I 

) 
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Multiple-use of:p~blic',."lands, le~sing\:. 
~fees addressed1in State Lands audit··, 
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< lion "would need to be repTaced by' individual tracts are managed fO.r 
.... By Eric Williams general fund dollars to the schools." their primary value, gen~rallygraz-
- Standard Staff Writer The audit, which was done.at the 'Ing or growing crops. ' 

An audit of the Department of 
-.. State Lands mSLl show~ that 100 

percent of the money uscd to ad
I minister state school trust lands 

comes from general taxpayer dol
". lars. 

e; To change lllat, the Slcph~!IS MI
l--ministration's budget initially pro

posed that revenue produced from 
those lands be used for administra
tion. 

t··.. However, the administration has 
removed that suggestion from its 
budget proposal, which will he con
sidered soon by the Legislature. 

r A main reason the proposal was 
. - dropped, saia Jeff Hagener of DSL, 

is it would simply be a "trlldcoff" 
that would have lillie practical or 
fiscal effect. . 

Less money would go to public 
iIIiII~chools, which rely heavily on funds 

generated by school trust 11lnds if 
lellse revenues were used to admin· 
ister those same lands generllling 
the money .. 

_ Therefore, a like amnunt would 
have to be transferred from the 
general fund into the school equali· 
zation pot. 

Revenue from state land leases 
... and interest from the trust pumped 

more than $55 million into schools 
in fiscal 1989·90. 

According to the audit, done hy 
Deputy Legislative Auditor Jim 

... Pellegrini and completed in mid
January, l!J? to 10 percent of the 
lands·genehlted money would go to
ward administering that ground. 

request of Rep. Bob Pavlovich, D- .' In the audit, Pellegrini said, "We 
Butte, shows that in fiscal 1987-88, recommend the department develop 
all of the $544,506 used for land ad- 'plans and policies for the multiple. 
ministration came from the general use of state lands." 
fund, as did the $556,443 needed in lIagener said at this point, DSL 
fiscaly 1988·89. has no plans (0 substantially alter 

Sportsmen and other recreation- its management plans. 
.ists, who have sued the state for 1I0wever, two bills being consid
access to state [rust lands, contend . ered by the Legislature could affect 
that the fact taxpayer dollars are that. Both are carrito<i by Bulte 
used to administer those lands only Democrat Dave Brown, and to var
s('rves to bolster their argument ying degrees would open the land to ' 
that the ground should. be open' to public access. 
the public. . .". ,. Anolher question addressed by 

In total, the general fund paid for the audit is, "Are lease rates too 
46.2 percent of all DSL functions in low?'" . 
1987·88, and 63.3 percent in 1988·89. Pellegrini wrote that "We recom
The entire department needed $17.7 . mend the department raise the 
million in 1987-88, and $28.~ million grazing rate to a level that provides 
in 1988·89. .,t ", the 'largest .. : reasonable advan-., 

Other areas are central manage- .. tage to the state.' ". , 
ment, $1.4 million in 1988-89; recla- Ifagener said the auditors may 
mati on $7 million; resource deve!- believe lease rates - set at a mini- . 
opment, $263,000; and forestry, $18.9 mum of $4.14 an animal IInlt month 
million. . ., . ", (AUM) this year - may be too low. 

The audit also found that DSL But, he said the Legislature and 
does "Not have·a plan {or the multi- . the State Board of Land 'Commis
pie use of state land." . sioners a~e the only bodies legally 

lIagr:-ner said that In the sense . able to raIse rates. The department 
say, the Bureau of Land Manage- . ha~ no ability to do so, Hagener 
ment has an overall land manage- . saId. 
ment plan, DSL does not have a Hagener pointed to a recent pri
mUltiple use plan for grazing and . vate stud~, done f~r the Land 
<l!!riculture ground. For the fnr~try Board, whIch determllle~ that the 
land he said DSL's management is '. state leases were too lugh, when 
simdar to th~ BLM's. compared to private lease arrange-

On the grazing and agriculture men~ and improvements such as. 
ground - which accounts for about ' fencIII.g and weed control were fac
three-fourths of the 5.2 million tored III. 
slate.owned acres - Hagener said lIagener said he didn't agree with 
he feels DSL manages the whole, . all aspects of that $tudy, but said it 

Indicates a variety of views on the 
price of slate leases. 

The minimum leases are estab
lished through a formula which in
. eludes the price of Ix>ef, and the 
audit noted "The department only 
ctiarges the minimum rate unless 
the lease has been let through com
petitive bid." 

The audit noted that "only 5 per
cent of grazing leases and 2 percent 
of the agriculture leases of agrieul
turalleases are competitively bid." 

The auditor said Ulat is probably 
due to two factors: "The statutory 
provision allowing the current les
see to meet the high bid, and people 
do not want to create problems with 
their neighbors by bidding on their 

. lease." 
The auditor recommended DSL 

advertise the generally 10·year 
leases which are coming up {or 
renewal/bid. 

Hagener said he has no objections· 
to advert\sing leases which are 
coming open. But said he's not sure. 
there would be enough of an in
crease in compelitivie bidding -
and presumably higher lease rates 
- to pay for the advertising. 

The minimum estimate Is that 
adv.ertising would cost $38,000 a 
year, Hagener said. Also, soon-to
be·due leases are posted in county 
courthouses, and current lease
holders, past bidders and anyone 
requesting so are on a mailing list 
which tells each parcel open {or bid

;ding. 
The number of competitive bids 

has been steadily increasing, 
lIagener said, to 80 last year, 
though there were 56 this year. 

Hagener said that roughly $5 mil- under a multiple·use concept, ,but· . , _______ .. ---------------p 

-

-
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WITNESS STATEMENT 

To be completed by a person testifying or a person who wants 
their testimony entered into the record. 

Dated this IO~ day of Ar ... \ , , 1991. 

Name: Gc.tj ~rtJ 
Address: /tl6 6r'c.r-..v::-ttl 

Ii e [ e Ii ~ nl s7 {; D i 
Telephone Number: ('-/0 6) LJ Lf 2 -sY 6' '-I 
Representing whom? 

, P'l G- k. r" Pee..! ~R j\ ~iJ/'t e'1 ~ A JJot " ,-'-h, 1 

A ' h' hI I? I ppearlng on w lC proposa. 

i{iS 77? 

Do you: support?~ Amend? -- Oppose? __ 

Comments: 

+1.B 77~ 

'TL, \ l ~ ( I) c..J' c.",\ e " cl ( J ret aYe '1-1s C\ h ~ r . 

e'1 ~ A-s:i\le c.u..., ~'ll,!ll'\ ~ ,,",~, <: t, s;:cL <0." uI s 4 c". t cl & ~ 
.r""'-f a ~ "teJ ~'f ~ fl sf'" -b-t-t eo IS 00." d I eo, ~ <> I JerJ, 
- I I r' 0 
/1", e '5f:"I'-~t=\e4 h.c..., L CJ 'cecA :6 f' f Th!'is e prl vdecr.J ( 
of ccc eJf; /'~ S'h:te {~'l J. ~ ,~±l, ~ () '1>..; "Je .'4.u 1<"" ,I 

b f-h..±e Jc S ~c.f T-.. st F4 't of ~cl ~I "'-eJ IP 0 f+-.rc-l- ( 
~c"e c-\ n( 6">,,1 ex\. t\c."~J \ '\j tL.Ch: ),,}c&, 11 e 
h:c..Ie~~lclerj ere fec.~j" ,,'f 'l'~'1J *-'e I'~Slt+ c4 H\'),'\...h:>1.S 
5f~r+rMe1 -h q ct:.r:/ -I~esc )Yl c1t. AU tt .... k'l 
~h ?..€1J Wi -1 4!"~ th IS ~;/ J . 

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY 
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COMMITTEE ON_.....L.:.......:.J~;;;;;.........:......:---::~_~=::::i::lM£:.~~~~~~..t::.""~~ 

VISITORS r REGISTER 
-~------------------------r=~==~~~~~------~----~~~~~---

REPRESENTING 

(Please leave prepared statement with Secretary) 



~AT~/!2~ ~~ 
COMMITTEE ON~::;;.:.;~~~""~~~~~r.a.-______ _ 

NAME REPRESENTING BILL # 
Check One 

_Suj:>port iOppose 

.~~V\I\ hAk:.vw T\YS ~?7qq "3 x:-
U. {I {2l{lJ 111gcc~ //515>- % 
DOv-~ rl Q m'\{ 05 {jfS ttl:> 77 ~ -~ 
/3d{ IZ:z ne~ ~ (J~~7- ~cJ Iff?? r;- ><--
(1~L~ ~J\\.;k. 7 ?~ >< 
~;rr r:::)~) ~~i;J m+SAEI(A+~mt~ ow~ ).)gjc~~ )( 
Ulz Iv /0-1 -:, C~~/t.. '-'J .f)~ L- IJ~ X 
;(30/7 /}u 0A.- 11 J'J /1/ c.kL-v /1~/1 ~/~4/7f~~~ i/-/J77? ';/ 

ry(NC-'¢... ~~\ jk/ H73n8 ~ 

V)llCc= Cco~61 ~~c 6/, Jlds<. I-ITl770 x. 

kkL DIJ ~~.-
'-" 

f)fLL S KYLi JvF~<::; jP,J /CTf"HFAI 1fI';;7/(7/ ~ 
I • 

rjJd~CZ\v~ -
~~Le ' I V 

c.~ .L/ .gt=:. ~,~7 ~~.d.U .2:~-- T;: 1iA'7?8 y 

:/{i1J inke'furl ' ~i c&Z1 U,'51:: wrr AsYl. 5 k i 2f/)~J 1#31l¥ V 
£C.( L (j ~-J {LSC-ll / 

Vi8? 2~ V 

(Please leave prepared statement with Secretary) 




