
MINUTES 

MONTANA SENATE 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON TAXATION 

Call to Order: By Senator Mike Halligan, Chairman, on February 
21, 1991, at 8:00 a.m. 

ROLL CALL 

Members Present: 
Mike Halligan, Chairman (D) 
Dorothy Eck, Vice Chairman (D) 
Robert Brown (R) 
Steve Doherty (D) 
Delwyn Gage (R) 
John Harp (R) 
Francis Koehnke (D) 
Gene Thayer (R) 
Thomas Towe (D) 
Fred Van Valkenburg (D) 

Members Excused: 

Bill Yellowtail (D) 

Staff Present: Jeff Martin (Legislative Council). 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Announcements/Discussion: None 

BEARING ON SENATE BILL 339 

Presentation and Opening Statement by Sponsor: 

Senator Doherty, District 20, said SB 339 deals with 
taxation of financial institutions that do business in Montana 
but are located out of state. Multi-state banking corporations 
are spreading throughout the United States. The bill gives the 
state authority to tax non-resident lenders. Non-resident 
lenders have a presence in this state and do business in this 
state. This is a model act developed by the Multistate Tax 
Commission and three other states, Indiana, Minnesota, and 
Tennessee, have adopted the act to date. 
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Senator Doherty showed the committee several letters from 
companies offering him a line of credit. All of the companies 
are from out of state and none of them are registered with the 
Secretary of State. 

Senator Doherty presented proposed amendments (Exhibit #1) 
and reviewed the bill for the committee. He noted Section 6 is 
the heart of the bill and indicated there are amendments 
exempting credit unions. Apportionment and distribution of the 
proceeds are explained in amendment #6. 

Proponents' Testimony: 

Samantha Sanchez, Montana Alliance for Progressive Progress, 
presented her testimony in support of the bill (Exhibit #2). 

Opponents' Testimony: 

George Bennett, Montana Bankers Association, expressed 
strong opposition to the bill. As he understands the bill, if a 
Montana bank makes a loan to a Montana resident and the Montanan 
moved to another state and stayed there 183 days or if the 
collateral that secured the loan moved to another state, the 
Montana bank would be deemed to be doing business in those states 
and would have to apportion part of its income to those state. 
Under terms of this bill, the activities of the customer would 
drive the tax rather than the activities of the financial 
institution which is a radical departure from nexus. Nexus 
defined means "constitutionally, no state can tax anyone unless 
there is sufficient economic presence in that state to allow 
taxes". As examples, he asked if income of airline employees who 
fly over the state can be taxed or if catalog companies who mail 
catalogs into the state and take mail orders can be taxed. 

He noted the bill is very complex in the tracking and 
recording procedures for banking transactions. All de~tors and 
collateral will have to "tracked" so that the bank knows where it 
is at all times. He said there is the distinct possibility that 
a bank will another state $50, but will have spent $500 to keep 
the reports and process the transaction. 

Mr. Bennett presented a report from the Multistate Tax 
Commission, Dan Bucks, Executive Director, recommending holding 
this concept in abeyance until further study could be completed 
(Exhibit #3). Mr. Bennett said there are serious due process, 
equal protection, and mechanics of law questions raised by the 
bill, and fiscal as well as legal ramifications need to be 
studied further. 
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John Cadby, Montana Bankers Association, presented a study 
on the market state approach for taxation of income earned by 
out-of-state banks written by William J. Hunt~r, Marquette 
University (Exhibit #4). Mr. Cadby said the committee should 
take another look at taxing credit unions in the state as they 
certainly meet the criteria in the bill. 

Dennis Burr, Montana Taxpayers Association, said the nexus 
issue is a critical factor in the bill. He said there will be a 
great deal of litigation if the bill is passed. 

Charles Brooks, Montana Retail Association, presented his 
testimony in opposition to the bill (Exhibit #5). 

Questions From Committee Members: 

Senator Thayer asked how the provisions of the bill would 
affect secondary market paper such as mortgages. 

Mr. Bennett replied a mortgage purchase by an out-of-state 
company does not constitute nexus. In order to establish nexus 
there must be a direct loan or solicitation. He further 
explained the bill is an apportionment bill. The apportionment 
is on a formula based'on receipts, property, and payroll which is 
extremely complex. He noted financial institutions income is 
computed the same way as other businesses, however, the 
distribution is different. ' 

Senator Van Valkenburg asked Mr. Adams to respond to the 
comment from Mr. Bennett that banks will end up collecting less 
than they expend in the collection process. 

Mr. Adams said this is a very progressive bill. Financial 
institutions are just waiting for a test lawsuit. The Multistate 
Tax Commission would end up doing a lot of enfo.rcement if the 
bill were adopted. In the short term, he did not feel it was 
likely that banks would collect less than they spent in 
collecting, however, he felt in the long term when all the states 
were operating under the Act, that might be the case. 

Closing by Sponsor: 

Senator Doherty closed by noting banks in this state are not 
the "evil empire". He said banks have stood by their customers 
during Montana's hard times. He said Montana banks are at a 
competitive disadvantage with the large multi-state institutions. 
The "out-of-staters" are not contributing to the local 
communities, the state, or to the tax base. He urged the 
committee to give serious consideration to the provisions of the 
bill. 
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HEARING ON SENATE BILL 151 

Presentation and Opening Statement by Sponsor: 
I 

Senator Eck, District 40, said the bill extends medicaid 
eligibility level from 133% of the poverty level to 185% of the 
poverty level which is the maximum the federal government allows. 
The federal government pays 72 cents for every dollar Montana 
spends. At the 185% level, a young woman in a family of two 
would be eligible if her income did not exceed $15,577. A family 
of three could have an income of up to $19,536 and still be 
eligible. 

The bill was originally heard in Public Health and has come 
to Taxation because of the new tax measure included in it. 
Every employer will pay a payroll tax on every employee who is 
not covered under a health care plan or who do not earn $6000 per 
quarter. The increased costs would amount to approximately 
$700,000 per year, the tax would be based on that amount. There 
are an estimated 56,320 uninsured employees earning less that 
$24,000 per year. DOR estimates there are 140,000 Montanans who 
do not have heath insurance. Senator Eck presented DOR's 
proposed amendments to the bill and an accompanying explanation 
of the amendments (Exhibit #6): Senator Eck also submitted a 
graph from the Obstetrics Department of Kalispell Regional 
Hospital (Exhibit #7) and a revised fiscal note (Exhibit #8). 

Proponents' Testimony: 

Van Kirke Nelson, Montana Society American College of OB
GYN, presented his testimony in support of the bill (Exhibit #9). 

John Ortwein, Montana Catholic Conference, expressed support 
for the bill based on concern for life. Many long term health 
difficulties and even mental retardation can be prevented by good 
prenatal care. This bill is a reasonable way of ensuring 
prenatal care for those mothers and children who are at risk 
because of low-income and no insurance. 

Dianne Sands, Montana Women's Lobby, said two-thirds of 
those who earn minimum wage age are single women with children. 
She also presented testimony from the Women's Opportunity and 
Resource Development, Inc. in Missoula in support of the bill 
(Exhibit #10). 

Paulette Kohman, Montana Council for Maternal and Child 
Health, presented her testimony in support of the bill 
(Exhibit #11). 
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Opponents' Testimony: 

There were no opponents. 

Questions From Committee Members: 
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Senator Thayer said he felt more efforts and money need to 
be directed toward education and training in order to get women 
to seek prenatal care. The program currently in place is not 
being utilized fully, he felt. 

Ms. Kohman said the advertising is just starting and over 
the course of the next two weeks will be fully covered on radio 
and television in the "Baby Your Baby" promotion. Department of 
Health outreach stations contracting with local Health 
Departments will be working to seek out those mothers needing 
prenatal care and providing them with services and support 
services to access the health care they need. 

Senator Doherty said three doctors in Great Falls have told 
him they will no longer accept medicaid obstetric cases. 

Van Kirke Nelson replied that is not unusual all across the 
state. He felt doctors have a moral obligation to provide 
services to all those in need. He said in his community of 
Kalispell he and the two other doctors in his clinic provide 
60-70% of all the medicaid obstetrical services in the county. 

Closing by Sponsor: 

Senator Eck closed said there will be more and more 
education in this area as it has been proven without doubt that 
good prenatal care cuts health care costs considerably. She 
noted in Bozeman doctors are dividing up and sharing the medicaid 
cases so that no one is turned away from service. She said the 
bill is a fair and equitable approach to providing the funding 
necessary to increase the reimbursement levels. 

EXECUTIVE ACTION ON SENATE BILL 115 

Amendments, Discussion, and Votes: 

Senator Van Valkenburg moved to amend the bill to insert 
amendments that had been inadvertently left out of the original 
amendments (as per the attached standing committee report). 

The motion CARRIED unanimously. 

TA022191.SMl 
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Senator Van Valkenburg moved SB 115 Do Pass As Amended. 

The motion CARRIED unanimously with Senators Brown and 
Yellowtail absent. 

ADJOURNMENT 

Adjournment At: 10:00 a.m. 

S ~~r>n, Chairman 

MH/jdr 
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ROLL CALL 

SENATE TAXATION COMMITTEE 

r-"Il}\ 
..::..;D< ~ LEGISLATIVE SESSION 

NAME PRESENT ABSENT EXCUSED 

SEN. HALLIGAN X 

SEN. ECK X 

SEN. BROWN 'f 

., 

SEN. DOHERTY X 

SEN. GAGE ~\ M" 

SEN. HARP X' 

SEN. KOEHNKE X 

SEN. THAYER X 

SEN. TOWE X 

SEN. VAN VALKENBURG X 

SEN. YELLOWTAIL )( 

Each day attach to minutes. 



DATE 

Purpose of Amendments to Senate Bill 339B1LL NO. 

1st Reading Copy 
Prepared by Department of Revenue 

(February 19, 1991) 

Amendment 1. This amendment would define the minimum activity 
that the Department could consider solicitation. This language 
comes from the proposed Multi-state Tax Commission regulations that 
are the model for this legislation. 

Amendments 2 and 3. Section 32-3-901, MCA exempts credi t 
unions organized under state or federal law from state income tax. 
Amendments 2 and 3 continue that exemption by removing credi t 
unions from the definition of financial institutions. 

Amendments 4 and 5. The Uniform Division of Income for Tax 
Purposes Act is codified both at section 15-1-601 and Title 15, 
.Chapter 31, Part 3. These amendments change the cross reference to 
15-31-301 et. seq. for clarity. 

Amendment 6. Under section 15-31-701 and 702, the funds 
collected from the corporation license tax on banks and savings and 
loan associations are distributed 20% to the general fund and 80% 
to the county where the bank is located. This amendment would 
clarify that the 20/80 allocation applies to the corporation 
license tax proceeds collected from banks located within a county. 
Corporation license tax collected from financial institutions not 
physically located in one Montana county would be not be subject to 
15-31-701 or 702. Therefore, the funds would be distributed in 
the same manner as other corporate license tax. 



Amendments to Senate Bill 339 
1st Reading Copy 

Prepared by Dep~rtment of Revenue 
(February 19, 1991) 

1. Page 7, li'ne 17. 
Following: "relationship." 

S:T:,.TE T MAlion 
£XH'8\T rw._--/..I--:-~
OI\T£ ;< I?i'l jq I '·1 

BIll No,t13 ' 2-1!"'~ -: 

Insert: itA financial institution is presumed, subject to rebuttal, 
to be engaged in regular solicitation within this state if during 
the tax period it: 

(A) has entered into direct debtor-creditor relationships 
with one hundred or more residents of the state; or 

(B) has an average during the tax period of ten million 
dollars or more of assets and deposits attributable to 
sources within the state; or 

(C) has in excess of five hundred thousand dollars in 
receipts attributable to sources within this state." 

2. Page 10, line 6. 
Following: "institution." 
Insert: "A credit union organized pursuant to Title 32, Chapter 3, 
is not a financial institution for purposes of [Section 2]." 

3. Page 13, line 24. 
Strike: "(iv) a credit union incorporated or organized under the 
law of any state;" 
Renumber: subsequent subsections 

4. Page 16, line 2. 
Following: "in" 
Strike: "15-1-601" 
Insert: "Title 15, Chapter 31, Part 3" 

5. Page 17, line 5. 
Following: "under" 
Strike: "15-1-601" 
Insert: "Title 15, Chapter 31, Part 3" 

6. Page 26. 
Following: Line 17 
Insert: "NEW SECTION 12. Section 15-31-702, MCA is amended to 
read: 

"15-31-702. Oistr ibution of corporation license taxes 
collected from banks or savings and loan associations. (1) All 
corporation license taxes collected from banks and savings and loan 
associations located within a county shall be distributed in the 
following manner: 

(a) 20\ must be remitted to the state treasurer to be 
allocated as provided in 15-1-501(2); and 

(b) 80\ is statutorily appropriated, as provided in 17-7-502, 



for allocation to the var ious taxing 
county in which the bank or savings 
located. 

(2) The corporation license taxes distributed under 
subsection (l)(b) shall be allocated to each taxing jurisdiction in 
the proportion that its mill levy for that fiscal year bears to the 
total mill levy of the taxing authorities of the district in which 
the bank or savings and loan association is located. 

(3) "Taxing jurisdictions" means, for the purposes of this 
section, all taxing authorities within a county permitted under 
state law to levy mills against the taxable value of property in 
the taxing district in which the bank or savings and loan 
association is located. 

(4) If a return filed by a bank or savings and loan 
association involves branches or offices in more than one taxing 
jurisdiction, the department of revenue shall provide a method by 
rule for equitable distribution among those taxing jurisdictions." 
Renumber: subsequent subsections 
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Bill NO, SLl ,] 3{( 
5B 339 simply requires financial institutions to calculate their Montana 
income the same way ot~er corporations do if it is a muHistate~ uni~a~y /J /J 
corporatto~, Jh~, lk.~ CU, tU/?:JLe-c1 ~,6k-~k; ~-i.c~. . 
be ~~ ~tivt ~fi.-5~3 £~) W r y~ ~ ~ ~~ 
The 3-factor formula now imposed by t'tT ta>~ ( 15-31-305-312) ~~ 
apportions nationwide income according to the fraction of sales J payroll - -,1// l_ 

and property within the state of Montana. 5B 339 has a simllar formula U---/~ 
based on the fraction of receipts J property and payroll within t'lontana 

The opponents of this bill will claim that the apportionment of nationwide 
income by a formula instead of their geographic accounting will impose 
Montana tax on income received in other states and that the accounting 
necessary to comply with this formula is too complicated. 

It is important to remember that the starting premise of formula 
apportionment is that geographic accounting is inherently inadequate in 
apportioning the income of a muHistate corporation. They will claim they 
do only $x worth of transactions in Montana but that ignores the fact that 
their t10ntana operations are ~n integral part of their nationwide flnancial 
net work J and that network shares in the benefi ts of cornmonmanagernent

J 

common assets and common personnel. 

Formula apportioment is an old and wel1-respected idea in the structure 
of state taxes. The idea began in the 1800's when the trancontiriental 
railroad and telegraph were conpleted. Local property tax 'assessors 
realized that the -~ the track or telegraph line that ran through their 
state was considerably more valuable (rnile for mlle) than the tracks and 
Jines that were entirely local because it was part of a large integrated 
system I even though physically the installations were the same. They 
concluded it was fairer to value the property in their state as a fraction 
of the whole system. 

This was later applied to income tm·:es. tn 1922 the Court upheld the 
State of Connecticut In apportioninQ the income of the Underwood ... 
typewriter company to the state. Underwood carried on all of its 
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~~n~gement and manufacturing activities in (onn but sold onl~;~~1l1f i~i!/iir:~ 
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would he understate the presen~e of the company in Connecticut and they 
upheld a two factor formula, njecting in the process the claims of the 
company that t~2Y could prov~ that only 5% of their income was "earned .. 
in conneCtiCut.foince that time, more than 30 states hfJve adopted 
formula fJPpor(10nment, using the three ffJctor formula originally 
developed in Massachusetts. I hfJve never seen 8 case in which the three 
factor formulfJ was struck down or even criticized as unfair. 

In ffJct, tfJxes that fJre not fJpportioned ( in other words, are based only one 
factor such as sales or property value is, fJccording to the U . .s. Supreme 
Court, inherent I y suspect. 

The Supreme Court has recently examined the formula apportionment of 
the mfJjor oil companies fJnd specificfJlly rejected the companies' mfJssive 
accounting evidence which tended to show thfJt they operated at a loss in 
Vermont fJnd Wis~onsin. It is easy for a multi state corporatlon to 
downstream their profits to states with lower tfJX rates or to foreign 
holding companies. What Vermont quickly realized was that t'lobtl had 
more accountants than they did and they could not demand tax records 
from other states to verify the company's claims. As long as they played 
that game they lost. 

I recommend that the commit tee refuse to play that game.loo-and 
recommend a do pass on ttti s bi 11. 
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RESOLUTION OF THE EXECUTIVE COMMITTEE OF THE MULTI STATE TAX 
COMMISSION ON INTERIM REPORT OF HEARING OFFICER RE PROPOSED M.T.C. 

REGULATION IV.1S.(i): ATTRIBUTION OF INCOME 
FROM THE BUSINESS OF A FINANCIAL INSTITUTION 

WHEREAS, the Executive Committee has received the Interim Report 
of Hearing Officer Regarding Adoption of Proposed M.T.C. Regulation 
IV.18.(i): Attribution of Income from the Business of a Financial 
Institution dated November 9, 1990; and 

WHEREAS, the Executive committee has reviewed said Interim Report 
and determines that said Interim Report should be accepted in its 

entirety; and 

WHEREAS, the pending regulatory proposal was originally scheduled 
for' cornmis~'ion' action at its July, '1991 meeting; and 

WHEREAS, the importan~e of the pending regulatory process requires 
that ec~n~in'ic and other dat'a:b~ developed in' the pub'ii~' ~~'~~rd that 

is sufficient for the purpos~s of the Hearing Office'r in the making 
of his recommendations to the txecutive committee herein; and 

. WHEREAS, the Executive'committee wishes to provide additional time 
for a thorough and studied consideration'of the proposed Regulation 
and the· facts and circumstances relating thereto; and 

WHEREAS, the pending case of Ford Motor Credit Company, Inc. v. 
Florida Repartment of Revenue, No. B8-1847 will likely be decided 
by the u.s. Supreme Court within the next several months and that 
such decision roay provide valuable insight into the method by which 
income derived from intangibles may be attributed. 

UCS<Iuarte" Ortle4: 
4UNom~IrJISIr .. t,N.w, 
Suft. ~oo 
wa.ll0n0mo, D.C. 20001 
(:>021 $24.~911 

New York Audil Office: 
25 W. "3rd Strut Sl."t~ 2 1 2 
Nt.., Yo,l<. NY 10036 
Tt1opllOne (212)516·1820 

Ch,C.go Audit OHIco 
30 W. WUhtl'\Olon, Suile ,000 
ClllellQO. IlIInOia 60602 
Tete P 1'1 0l1li 13121 ~63'J232 

Houston Audl\ OthCt 
One p,rll '0 Place. Sunt 128 
Hou"on, Ten' 77084 
Tttepnon. 17131402-2260 
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NOH, THEREFORE, IT IS HEREBY RESOLVED that the Executive Committee 

adopts all of the findings, conclusions and recommendations of the 
Hearing officer asset forth in his Interim Report dated November 
9, 1990. 

IT .IS FURTHER RESoLVED that the Executive committee directs the 
Hearing Officer to keep the Executive Committee apprised of all 
developments in this matter. 

IT IS FURTHER RESOLVED that the Executive Director develop and 
submit proposals for securing the data referred to in the Hearing 
Officer's Interim Report. 

IT IS FURTHER RESOLVED, in the interest of providing sufficient 
time for the further development of the proposed Regulation, that 
it not be scheduled for action by the Commission in July of 1991; 
and that it will be scheduled for action by the Commission after 
completion of the public hearing process and upon further direction 
of the Executive Committee. 

... Adopted by the .' Executive committee'· of ... the Hul tista'te'·Tax 
commission on th'is 9th day of Noveltlber I 1990. .. '. , 

ATTEST: lsI Dan R. Bucks 
Dan R. Bucks 
Executive Director 

" 
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• Multlstate Tax Commission 
386 University Avenue 
Los Altos. CA 94022 
Phone (415) 941-0556 
Fax (415) 941·0557 

ALAN H. FRIEDM.i.N. Qeooral Ceul'Ml 

FEE 13, 1991 1:10PM 

Multistate Tax Commission 
444 North Capitol St.. NoW. 
Suite 409 ' 
Washington. D.C. 20001 
Phone (202) 624·8699 

INTERIM REPORT OF HEARING OFFICER REGARDING ADOPTION OF 
PROPOSED M.T.C. REGULATION IV.1S.ei): ATTRIBUTION OF INCOME 

FROM THE BUSINESS OF A FINANCIAL INSTITUTION 

On May 10, 1990, the Executive committee of the Multistate 
Tax commission adopted a resolution ordering a public hearing to 

be held pursuant to Article VII.2. of the Multistate Tax compact 
regarding the' adoption of proposed M.T.e. Regulation IV.1B.(i): 

Attribution of Income from the Business of a Financial Institution. 

TWo sessions of that public hearing have already been held and .two 

sessions remain to be held. Even though the public hearing process 

has not as yet been completed, the Hearing Officer noW has 

SUfficient information that suggests he issue this Interim Report 
in order to submit certain recommendations to the Executive 
committee with respect to the future course of these proceedings. 
since the Hearing Officer has not had the' benefit of the 
sUbmissions yet to b~ made, it is to be emphasized that he is 
l1laking no recommendations at this time with regard to the substance 

of any provision contained in the proposed Regulation. 

INTERIM FINDINGS 

The Hearing Officer, based upon the public record developed 
thus far, finds that the record falls short of providing sufficient 
data upon 'which he can appropriately determine several issues that 
impact the effectiveness of various provisions contained in the 

proposed Regulation. For example, the.record is thus far bereft 

of economic and other data regarding such issues as (1) the 

approximate amount of "nowhere" income that results from the 
apportionment methodologies currently employed by the states to 
impose their income or franchise taxes upon financial institutions 

P.04 
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transacting business in interstate commerce; (2) the extent to 
which foreign financial institutions register with the states and 
pay their income or franchise taxes; (3) the extent to which 
community banks may be affected by the proposed Regulation.in terms 
of competitive advantages and disadvantages that may result from 
a state's adoption thereof; and the like. 

In addition, the Hearing Officer notes that one of the 
elements contained in the proposal - the "regular solicitation" 
nexus aspect of the proposal (referred hereafter as "economic 
presence tl ) has been called into question by certain 
representatives of the financial institutions industry. The 
Hearing Officer finds that it is in the best interest.s of the 
states and the affected industry members that this limited issue 
be jUdicially addressed and settled as soon as practicable. The 
Hearing Officer anticipates that the states' various litigation 
efforts with regard to the case of. National Bellas Hess. Inc.wy. 
Department of Reyenue of State of Il1in01s, 386 u~ S •.. 753 .. (1~67) , 

or the pending case .9f.Alabama v. Credit C~rd Comp~nies,. No. 8B-. . ' . .,. " ... . .... 
288-G, .Fifteenth Judicial Circuit (3/7/90), APP. pend., may provide . ..' ..... '.' . . ..... 
some.9uidance within the'next one to two year period as to the 

• ' .. of .' • ... .. , • ,', ,,' 

extent and application of the economic presence nexus principle. 

The Hearing Officer firmly. believes that an out~of7sta~e 

business may create .an tlec:onomic pres~nce" in its market state, 
throu9h regular or systematic solicitation by any means; and that . . ... 
such presence would be sufficient to constitutionally require that 
, 
business to comply with various state tax duties, even though that 
business is not physically present within the state •. However, many 
members of the financial industry will not accept that proposition 
unless and until the United States supreme court clearly affirms 
that legal prinCiple. 

La~tly~ the ~ase of Ford Motor Credit Company, Inc. y, F12~ida 
. . 

pepartmentof Revenue, No. 88-1847 is now pending before the United 
states Supreme court. The decision in the Ford Motor Credit case 
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~'may well provide added guidance as to the power of the state of 

commercial domicile to impose an unapportioned tax upon intangibles 
or income derived from the ownership thereof. 

CONCLUSIONS AND RECOMMENDATIONS 

Based upon the foregoing findings, the Hearing Officer 
concludes that a sufficiently studied and thorough development of 
the proposed Regulation cannot readily be accomplished during the 
presently scheduled timetable for the completion of the regulatory 
process. Therefore, the Hearing Officer recommends that the 
current timetable for completion of the pending regulatory process 
be held in abeyance until further directed by the Executive 
Committee. During the interim period, the Hearing Officer 
recommends the following specific actions be taken: 

1. That the Hearing Officer hold the two remaining public 
sessions and such other sessions as he determines appropriate 
and keep the public record open until further directed by the 
Executive committee. 

2. That the Hearing Officer continue to seek from the states 
and the financial institutions industry such additional data 
that may be necessary to support a final Hearing Officer 
recommendation. 

:3. That the Multistate Tax Commission, through its Executive 
committee, continue' to monitor and support various state 
efforts to obtain an early judicial declaration concerning the 
"economic presence" and other nexus principles that may be 
appropriate for industries that transact business across state 
lines without being physically present in the market state. 

4. That the Hearing Officer continue to review appropriate 
principles for establishing nexus with regard to the financial 
insti tutions industry in addition to that provided in the 
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current draft of the proposed Regulations. 

5. That the Hearing Officer continue to provide the point 
of contact for industry input in order to further the states' 
understanding of the potentiai impact of the proposed 
Regulation. 

6. That, given the time necessary for the further 

development and consideration of the public record, this 
matter not be scheduled tor commission action in July of 1991 

as originally proposed; but it be scheduled for action upon 
completion of the public hearing process and as further 

directed by the Executive committee. 

This Interim Report of the Hearinq Officer is submitted this 
9th day'of November, 1990. 

'. '. ~ 

Alan H. FrIedman 
'; "'::Hearing' Office'r::" .:; .. ,., ... . . ...... '~ .. "",. ". ,,' . 

" " ,',-, ':~'. 
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. :. ':." :. ". ... • ..," :' :', ... : f ,,'. 0" .~. ~., 

... ' 



INTRODOCTION 

AN ECONOMIC ANALYSIS 

OF THE 

MARXET STATE APPROACH FOR THE TAXATION 

OF INCOME EARNED BY OUT-OF-STATE BANKS 

William J. Hunter, Ph.D 
Associate Professor of Economics 

Marquette University 

The revolution in computer technology of the last two 

decades has vastly improved competition and the delivery of 

services in the banking industry. Automatic teller machines have 

freed the average banking customer from the limits that normal 

business hours place on her ability to conduct routine financial 

transactions. Computer technology has also provided firms and 

individuals of even modest means with the ability to "shop" 

nationally for the most favorable rates available for both 

deposits and loans. While the benefits of enhanced interstate 

competition might seem so obvious that they scarcely need to be 

enumerated, they are perhaps too obvious in that they are taken 

for granted in the current policy debate over state taxation of 

the earnings of out-of-state banks. Yet these taxes portend such 

a serious threat to interstate competition that the potential 

economic consequences should be the focal point of the debate. 

The rational for states taxing of out-of-state banks seems 

to rest on the assumption that financial transactions conducted 

1 



by non-resident institutions constitutes "market exploitation."l 

This theory seems to imply that the benefits of competition such 

as greater consumer access to credit, new and innovative 

financial services and the geographic spreading of risk are in 

some way exploitative and as a consequence require state 

corrective action through some form of taxation. From an economic 

perspective the merit of such a theory is highly suspect for it 

completely ignores the benefits that free markets provide to 

consumers as well as producers. 2 Certainly the exploitation 

assertion provides no basis for the evaluation of state tax 

policy. However, state taxation of out-of-state banking can and 

should be evaluated through commonly accepted economic principles 

of good tax policy. 

In contrast to the exploitation hypothesis, economic 

analysis of state taxation of non-domiciliary financial 

institutions raises a variety of cautionary flags. Indeed, the 

full cost of this tax to a state and its residents may far 

outweigh the benefits brought to the state through higher tax 

revenues. Careful evaluation of market state taxation of non-

resident banks raises several concerns as to whether this form of 

taxation constitutes good policy. Problems arise in the areas of 

excessive compliance costs, the potential for market 

1 Sandra B. McCray, "State Taxation of New Banking 
Procedures," Tax Notes (June 4, 1990) p. 1231. 

2 Roger s. Cohen, "State Taxation of New Banking Procedures: 
A Reply," Tax Notes (July 30, 1990) pp. 631-32. 
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discrimination and the possibility the tax would constitute a 

barrier to trade. In addition, the excess burden of the tax 

economic jargon for the value of the change in consumer and firm 

behavior as a result of the tax -- may place a formidable cost on 

a state and its residents. The excess burden of state taxes on 

non-residents banks include the reduction in financial options 

for consumers and the loss of some inter-regional loans. In this 

respect the excess burden of the tax translates into greater 

financial market instability for states employing market based 

taxation, particularly during regional business cycles, and 

"higher levels of risk for state financial systems. 

POLICY EVALUATION - TAXATION OF NON-DOMICILIARY BANKS 

State taxation of the income non-resident banks derive from 

transactions within that state raises several questions as to 

whether such taxes constitute reasonable tax policy. In 

particular, these taxes may violate several commonly accepted 

criteria for evaluating taxes. Specifically, market state based 

taxes can impose burdensome compliance costs on firms, are 

discriminatory in nature and reduce inter-state transactions. 

While the violation of anyone of these criteria is sufficient to 

raise questions of the appropriateness of the tax, the potential 

impact of market based taxes on the efficiency of financial 

markets is cause for serious concern. The excess burden, measured 

in reduced availability of credit, adverse influence on state 

economic development and higher levels of financial market risk, 
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may be sufficiently great to caution against any policy which 

includes this form of taxation. 

Compliance cost. It is generally accepted by economists and 

policy analysts that taxes should be imposed in a manner which 

tends to minimize compliance costs. 3 However, the high compliance 

costs has been the uniform experience among the states that tax 

the earnings of out-of-state banks. These costs can be excessive, 

especially for smaller financial institutions. First, the tax 

requires banks to alter their accounting procedures so as to be 

able to identify and track the location of their loans and other 

accounts contrary to the way they otherwise conduct business. 

Second, given individual state tax laws, banks will be required 

to use different accounting methods to calculate taxes due in 

each state. Indeed, even among the three states currently taxing 

the income generated by non-resident banks a variety of 

differences exist. For example, Tennessee and Indiana use a 

different apportionment factor for calculating taxable income 

than does Minnesota. All three states employ apportionment 

factors which are at variance with the Multistate Tax Commissions 

proposals. Since banks by changing their accounting systems incur 

relatively high fixed costs, small institutions will be 

particularly disadvantaged by this tax. Individuals and small 

firms will see higher borrowing costs as banks would be required 

3 Advisory Commission on Intergovernmental Relations, State 
Taxation of B~nks: Issues and Options (December 1989) p. 7. 
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to spread these fixed accounting costs over a relatively small 

loan amounts. 

In addition, there is the complicating factor of debt 

purchased on secondary markets. Financial institutions frequently 

sell debt, especially home mortgages, to other institutions or 

individuals. Typically these loans are "bundled" together and a 

bundle may contain debt instruments from a variety of locations. 

Should secondary debt be included in a state's definition of 

taxable base even higher compliance cost would result. Indeed, it 

is quite possible that the holders of this secondary debt may not 

even be aware of the tax liability attributable to particular 

debt bundles. Markets are likely to adjust to these conditions by 

developing a two tier system. The secondary market which would 

evolve from this arrangement would cause residents of market base 

tax states to experience higher borrowing costs. 

A final element of the high compliance costs in taxing non

resident banks arises from the possibility of double taxation. If 

states fail to provide horne banks and financial institutions with 

tax credits for taxes paid to other states, firms would be liable 

for taxes in two states on the income generated from a single 

source. Given the low nexus standards currently in place for the 

states utilizing this tax, it is quite probable that the cost of 

compliance, especiallY for small banks and those institutions 

with minimal exposure in these states, is far in excess of tax 

liability. 
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Discrimination. A second commonly accepted element of good tax 

policy is that the imposition of a tax should not discriminate 

among different lines of business. 4 However, state taxation of 

out-of-state financial institutions on income earned from in-

state transactions is in itself discriminatory because it sets a 

different standard for financial institutions compared to 

retailers and manufacturers who are subject to the conditions set 

forth in P.L. 86-272. 

In addition, there is the potential for discrimination in 

the treatment of business conducted through secondary markets. As 

was noted above the compliance cost associated with secondary 

market activity may be particularly onerous. Perhaps in 

consideration of this fact, Minnesota which initially included 

secondary debt in its tax of out-of-state banks later provided it 

an exemption, as does Indiana. (The Tennessee situation is less 

clear but it seems that the state has not exempted most secondary 

market transac~ions from theii tax. s) Yet exempting secondary 

market transactions sets a double standard for taxing identical 

sources of income. For ex~mple, the secondary market exemption 

would imply that a out-of-state bank would not liable for taxes 

on income produced by a mortgage it purchased from an in-state 

~ Ibid. 

5 Joe Huddleston, Commissioner, Tennessee Department of 
Revenue to Timothy L. Amos, General Counsel, Tennessee Bankers 
Association, correspondence dated July 17, 1990. 

6 



bank. However, the out-of-state institution would be liable for 

taxes if it originated the very same mortgage loan itself. 

Taxes as a source of trade barriers. A third criteria for the 

evaluation of state tax policy is that a tax should not form an 

effective trade barrier by unduly hindering interstate markets or 

commerce. 6 However, states utilizing market state taxation run a 

real risk of erecting significant barriers to their local markets 

which will subsequently present problems for the national market. 

These barriers result, in part, from the high compliance costs 

discussed above and will cause some out-of-state banks to avoid 

conducting business in states which levy such taxes. In 

particular, these taxes are apt to substantially inhibit or even 

eliminate many smaller firms from participating in that state's 

financial markets. The loss of these firms, even though they may 

be small, can have a serious negative effect on the 

competitiveness of a state's financial markets. Indeed, the 

benefits of competition, lower borrowing costs and greater access 

to credit, will be reduced simply by the influence of the tax in 

dissuading outside banks even from considering an initial entry 

into that state's markets.' 

Excess burden. Perhaps the most important criteria in the 

evaluation of tax policy is that taxes should be selected and 

6 Idem, Advisory Commission on Intergovernmental Relations. 

, See William J. Baumol, John C. Panzar, and Robert D. Willig, 
contestable Markets and the Theory of Industry Structure (San 
Diego: Harcourt Brace Jovnovich, 1982). 
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levied in a way which minimizes the distortions (excess burden) 

they imposed on society.8 It should be noted that every tax 

introduces some distortion because individuals and firms always 

alter their behavior in response to taxes. For example, a tobacco 

excise tax will cause the price of cigarettes to rise and 

consumers will make fewer purchases. The excess burden of the 

tobacco tax is the value to consumers and producers of the 

cigarettes not purchased. This excess burden may be quite large 

for a state that enacts a tax which is substantially different 

from that of surrounding jurisdictions. For example, it has been 

estimated that cigarette taxes in the State of Washington, which 

are higher than surrounding states, caused a decrease of 13\ in 

state retail sales in the early 1970'S.9 

Similarly, the excess burden associated with state taxation 

of out-of-state banks is the reduction in the bank loans and the 

resulting h~gher credit costs for individuals and firms. The 

reduction in credit is a direct consequence of the imposition of 

the tax which reduces the rate-of-return earned by the taxed 

institutions. Bank profits are reduced not only by the amount of 

the tax itself but also by the added compliance costs, which for 

some firms can easily exceed their total tax obligation. Banks 

and other financial institutions will respond to this loss in 

8 See Robin w. Boadway and David E. Wildasin, Public Sector 
Economics (Boston: Little, Brown and Company, 1984) Chapter 9. 

9 Paul Manchester, "Interstate Cigarette Smuggling," Public 
Finance Quarterly (1976), 225-37. 
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profit in one of two ways. First, banks may simply refrain from 

conducting business within the taxing jurisdiction. This 

cessation of business is most likely to occur among small banks 

or banks with minimal exposure within the state because these 

banks are particularly susceptible to high compliance costs. 

Second, financial institutions who remain active in the market 

will offset their lower profits by reducing their exposure to 

that market. Either response translate into fewer loans and a 

reduced availability of credit within the taxing jurisdiction. 

The existence of the excess burden associated with taxing 

income of out-of-state financial institutions is undeniable. What 

is not known, however, is the magnitude of this burden. For state 

policy makers there are several important questions which need to 

be answered before considering the implementation of this tax. 

First, by how much will the tax raise the cost of borrowing 

within the state? Second, what impact will the tax have on the 

availability of credit for resident firms and itidividuals? 

Unfortunately, due to the newness these taxes there is little 

information available to provide direct estimates of the impact 

of the tax on state credit markets. However, studies of the 

impact state usury laws may provide some insight into the 

response of out-of-state banks to the imposition of state 

taxation. Usury laws were passed with the intention of helping 

borrowers but they had the opposite effect. Usury restrictions 

limit credit and ultimately raise borrowing cost for many 

individuals, just as market state taxation is likely to do. 
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While usury laws. and state taxation are mechanically 

different, they each have the same impact on the banks sUbject to 

their conditions, both reduce lender rates-of-return. Usury 

restrictions lower profits through interest rates which restrict 

gross margins. Taxes reduce lender profit through the imposition 

of higher tax levies and compliance costs. Since the effects on 

financial institutions of both usury laws and taxation are the 

same, lower bank profits, usury studies can provide some insight 

into the potential impact of the market state approach to 

taxation on credit markets. 

Usury studies indicate that financial institutions 

consistently respond to state imposed reductions in their rates 

of return in several ways. The most common response is for banks 

to move credit out of restricted markets by either shifting 

credit to other (non-usury) states or by switching to loans of a 

type not subject to interest rate control. This reaction is 

consistent with what would be the expected response of banks to 

states enacting market based income taxes. Banks will simply 

shift loans to states which do not have market based taxes. 

The most disturbing aspect of the usury studies, and one 

which bodes ill for market based taxation of bank income, is the 

magnitude of the changes in credit availability attributable to 

state controls. For example, one study of Tennessee found its 

usury limit of 10\ interest caused a thirty percent reduction in 

finance company loans during the period August 1977 to March 
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1978. 10 In total the decline in Tennessee based finance company 

loans outstanding was $150 million during this time period. 

Tennessee consumers also responded by transferring their business 

to neighboring states. For example, Tennessee experienced a sharp 

reduction in bank auto loans while auto loans made by banks in 

neighboring Alabama and Georgia rose sharply.)] Even small 

changes in bank rates of return can lead to substantial amounts 

of credit loss. During the first four months of 1974 the States 

of Missouri and Mississippi had an 8\ interest limit on home 

mortgages loans when FHA loan rates averaged about 8.78%. This 

small reduction in gross returns (less than 10%) lead to an 18% 

greater decline in residential loan contracts in Mississippi and 

Missouri than in neighboring states without the 8% limit.12 Banks 

made up for their lower levels of local consumer loans by 

shifting funds out of state, particularly through loans to the 

Federa 1 funds market. 13 

The .evidence provided by usury studies suggest that states 

should act prudently when contemplating the imposition of the 

market state approach for taxing income from out-of-state banks. 

The impact of these taxes on state credit markets will be 

10 Robert E. Keleher and B. Frank King, "Usury: The Recent 
Tennessee Experience," Economic Review: Federal Reserve Bank of 
Atlanta (July/August 1978) p. 75. 

11 Ibid., p. 76. 

12 Norman N. Bowsher, "Usury Laws: Harmful When Effective," 
Review: Federal Reserve Bank of St. Louis (August 1974) p. 19. 

13 Ibid., p. 22. 
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negative and, as indicated by a variety of usury studies, may be 

substantial. The possibility that the market state approach to 

taxation may seriously hamper state financial markets is not 

surprising for it merely reflects the flip side of the technology 

that has fostered the high level of interstate transactions. 

Technology has significantly reduced the cost to banks of 

entering out-of-state markets. That same technology means that 

banks can just as easily exit state markets when conditions 

dictate. Tax laws which reduce profits by imposing unreasonable 

high compliance costs on banks are likely to effect just such a 

market condition. Exiting a market may be so cost less to out-of

state banks the overall impact on state credit markets could be 

substantial. 

THE EFFECT OF MARKET STATE TAXATION ON STATE CREDIT MARKETS 

The magnitude of changes in state credit markets brought 

about by the imposition of a market state approach in taxing the 

earnings of out-of-state banks and financial institutions will be 

influenced by several factors. The first is the degree to which 

out-of-state firms participate in the state's markets. Greater 

participation indicates a potential for significant reductions in 

the availability of credit within the taxing state. The second 

element is the level of tax burden, including the compliance 

costs, which falls on individual banks. Again the greater the 

cost incurred by a bank, relative to their income earned within 

the state, the higher the probability it will retreat from the 
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market. While the impact of the market state approach taxes on 

credit availability awaits empirical analysis, the types of 

changes states may expect in their credit markets are clear. 

Taxed induced changes in state credit markets will have a 

predictable influence on: 

1. market competition and consumer costs, 

2. state economic development, 

3. regional business cycles, and 

4. the level of risk undertaken in state financial markets. 

Each of these conditions will be discussed in turn. 

Market competition and consumer costs. State bank regulations are 

highly restrictive and only eleven states permit non-reciprocal 

nationwide banking. J4 Thus in the majority states, most out-of-

state banks are prohibited from a brick and mortar presence. 

Indeed it is often in response to state restrictions that banks 

are forced to conduct business as a non-domiciliary institution. 

Yet, these banks can represent a significant competitive force in" 

their out-of-state markets. Often out-of-state banks provide 

innovative products or services which may not be commonly 

available from local institutions. The motive for the out-of-

state bank is enhanced profits which can only be accomplished 

when it provides value to local customers. Consequently, the more 

a state's financial markets are open to non-domiciliary 

institutions, the more local consumers benefit. 

14 Idem, Advisory Commission on Intergovernmental Relations, 
Table 1. 
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State imposed taxes on non-domiciliary banks will reduce 

market competition by forcing out-of-state to reduce their tax 

liability by limiting their market exposure. Financial markets in 

these states will become more concentrated as out-of-state banks 

either leave the state entirely or reduce their business volume. 

Consumers will suffer in several ways when local credit markets 

become more concentrated. First, a reduction in the number of 

out-of-state banks means that residents will have fewer credit 

options and are therefore likely to face higher borrowing costs. 

Some services provided by out-of-state banks may be eliminated 

entirely. Second, non-domiciliary banks may refuse to take on 

small loans in order to compensate for the higher fixed cost 

associated with compliance. Lower income individuals and new 

business ventures are most likely to be affected by this change 

in loan policy. 

State economic development. During the decade of the 1980's 

states and even cities committed billions of tax dollars to 

support private firms in an effort to promote and enlarge 

business development and employment opportunities. Tax dollars 

have been used to subsidize business plant and equipment, to 

provide interest subsidies for capital expansion, to provide 

venture capital for new businesses and to fund employee training. 

While these government efforts have committed billions of dollars 

to the cause of economic development, they pale in comparison to 

amount of private sector investments, in which banks playa major 
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role. Indeed commercial banks provide some $600 billion in 

commercial and industrial loans alone. 

State taxation of the income earned by out-of-state banks 

hinders economic development by reducing the amount of funds 

these banks will commit to state credit markets. Consequently 

there will be fewer private f~nds available for direct capital 

investment. Interestingly, on the one hand states may commit 

billions of dollars in public funds to encourage private capital 

formation while simultaneously discouraging private investment 

through higher tax levies on out-of-state banks. 

Regional business cycles. Generally the business cycle is thought 

of as a national phenomenon but regional impacts are often far 

more pronounced. It is not uncommon for one part of the country 

to be in an economic expansion while other regions languish in 

recession. The regional business cycle visits different credit 

needs and credit market conditions on states in each phase of the 

cycle. In general credit is readily available in states 

benefitting from an economic expansion. Although state firms need 

capital during expansions, strong revenue streams make it likely 

that they will be able to finance their continued growth through 

internally generated funds. In addition, rising personal income 

adds to bank deposits and provides additional resources to state 

credit markets. In contrast credit markets in states undergoing a 

recessionary phase of a regional business cycle are generally 

tighter because the recession induced decline in personal income 
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reduces the growth in bank deposits as individuals draw down 

savings for living expenses. 

As businesses move out of recession they need credit to 

expand and build inventory but the depressed local credit market 

may not be able to accommodate their needs. out-of-state banks 

may be an excellent source of credit in this critical time when 

local markets are hard pressed to fulfill credit needs. In effect 

banks by loaning outside of their region act to reduce the 

economic consequences of regional recessions by shifting some 

funds from healthy states to moving out of distress. By taxing 

the earnings of out-of-state banks, state may be erecting a 

barrier to this flow which could ultimately exacerbate local 

economic conditions. In effect market based state taxes could 

dampen total tax revenues by restricting the flow of an important 

source of business credit needed to lift the state out of 

recession. 

Risk undertaken in state financial markets. Banks and other 

financial institutions are subject to a variety of risks. First, 

there is the risk inherent in any loan for ultimately some 

borrowers may not be able to repay the loan. Second, there is 

risk contained in an entire loan portfolio which is often 

sensitive to macroeconomic factors outside the control of the 

bank. For example business failures tend to rise during periods 

of economic recession. A deep recession can threaten a large 

portion of business loans held by individual banks. 
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As an offset to this risk banks diversify their loan 

portfolios by including loans made to a variety of industries or 

purposes. Banks can further reduce risk through a geographical 

diversification of their loans. Such diversification provides 

banks with additional safety, because even the depths of a severe 

national recession, many states and regions individually 

experience reasonably good economic conditions. 

Market state based taxation encourages portfolio risk by 

inhibiting banks from making out of state loans. The impact of 

this is not merely limited to the portfolios of out-of-state 

banks alone but may cause local credit markets to incur more risk 

as well. The reason for the local market impact is simple. When a 

state discourages out-of-state banks from local lending, it 

forces its business firms to be more dependent on instate banks 

for credit. Local firms will have less access to credit, 

particularly when they need to offset the effects of the business 

cycle and will therefore, be more dependant on local banks for 

business loans. As a consequence state bank loans will be more 

locally concentrated than would otherwise be the case. The 

reduced access to out-of-state markets in combination with local 

concentration of loans made by state banks carries with it a 

higher degree of market risk than would otherwise occur. Market 

based state tax policy can have a significant effect on the risk 

inherent in local financial markets. 
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CONCLUSION 

states which enact a market state approach for taxing the 

income earned by out-of-state banks will reduce the availability 

of credit to its residents and businesses. owing to the newness 

of this form of taxation there is little direct evidence to 

determine the magnitude of this credit loss. However, economic 

theory suggests that states which enact this tax could experience 

a substantial loss of out-of-state bank credit. Theory implies 

that the tax could reduce financial market competition, raise 

borrowing costs, hinder state economic development and make state 

economies more susceptible to regional business cycles. All this 

suggests that states should act prudently by putting off the 

implementation of this tax until such time its full effects on 

markets are known. 
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The imposition of this tax most likely w111 reduce aval1able 
in the state. For example ... Washington banks doing business in 

a a1so wou1d be taxed on income derived from mortgages and 
cia1 loans. Fewer Washingt.on banks may offer these loans in 
a--s1nce they can 1nvest the same funds in forty-s1x other states 
~o not tax loan proceeds based on their place of origination. , 
uently, it may become harder to obtain home mortgages and 
S5 loans in Montana, as well as many other types of loans. 

The imposition of this tax most likely will increase the cost 
.ilable credit to businesses and consumers in the state. Interest 
consist of the cost of funds plus a competitive margin for 

pfot1t. The increased cost of funds due to t.his tax ultimately will be 
passed on to borrowers along with the other components of the cost of 
funds. 

The imposition of this tax most likely will send the wrong 
signal to businesses looking to invest capital in the state. Montana 
has an excellent reputation for providing a hospitable investment 
climate, due in large measure to its state laws. Thh reputation has 
successfully attracted capital despite fierce competition from other 
states. Passage of this tax would substantially change Montana's image 
as a state that encourages capital investment. 

The imposition of this tax may invite retaliatory legislation 
from other states that are not imposing a similar tax on Montana 
financial institutions. 

Virtually no additional revenue has been received from this tax by 
any of the four stat.es that have adopted it. Due to canst Hut 1 ona 1 
issues , compliance prob19ms and fleeing out-of-state lenders , few 
returns may be seen for years, if at all. Clearly, any potent1a1 
revenue that might be derived from this tax would ba outweighed by its 
adverse impact on Montana's consumers, businesses and banks. 
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lBA Releases Results ot Survey on Indiana'g out-ot·stat. !ank Tax 

chicaqo, ~anuary 2'--Many Illinois bankers have recently e~pressed 

concern over Indiana's new tax on out-at-state tinanoial institu

tions. Saveral months &go, the Illinois Bankers AI.ociation 

mailed a survey to all Illinois banks in ord.r to obtain accurate 

information that miqht be useful for Illinois and Indiana legis

lators in evaluaeinq the economic impact ot thi. tax. A total of 

224 Illinois banks re.ponded to the survey, providinq a clear 

picture ot how the tax miqht atteet the ability ot Illinois banks 

to do business in Indiana, as well as how th_ tax miqht affect 

Indiana'. con.um_ra, bu.inesses and banks. The re.ulta strongly 

indicate that Indiana's new tax will directly attect the lending 

'practice. ot Illinoi. ~ank. to the ~etriment of Indiana consu~ers 

and businesses. 

Over one-half ot the banks respondin9 to th. question ("1 

raspondents) rQPorted they would chang_ their lendinq practices ~o 

Indiana residents or busines'Qs as a result of Indiana's new tax. 

(An ad~itional 75 lurvey respondents report.~ that a. of the date 

ot the survey they 4id not know whether th.~ would chanq. lendir.1 

'practiCQSI in Indiana.) 

~ore-

Building on Our Past jftRf'i w Shaping Our Ful1Jrs 



Three-quarters of the banks located in coun~iQs adjacont to 

Indiana who responded to the question (40 respondQnt&) rQPortad 

they would chanqe their lending practices to Indiana borrowers as 

a result of Indiana's new tax. 

Of all of the banks responding that they would change their 

lendinq practices as a result of Indiana's new tax: 

* one-half reported they would stop lending $ntirely in 

Indiana~ 

• three-eighths reported they would only lend to Indiana 

borrowers when they could pas& on tho additional cost of 

the tax to Indiana borrowers; and 

• one-eighth reported they would reduce lendinq to cArtain 

tYPQS of borrowers. 

Banks reportinq they would reduce their overall lending to 

Indiana borrowers indicated that the loans most likely to be 

affectod will be commercial and industrial loans, commercial 

mortq~gQ&, consumer in$t~llment loans and residential mortgages. 

Banks reportinq they would reduce lendinq to Indiana 

businesses most frequently identified agricultural and commeroial 
\ 

husinesses aa the industries most likely to be affected. 

Banka repor~inq they would chanqe their lendinq practices 

to Indiana borrowers most trequently citad that the ohangQs will 

be to tiqhten oredit history standards, reduce cradit limits and 

increasa minimum loan amo~nts. Other rQsponsQs included raising 

income eligibility limits and ahorteninq loan maturities. 

Over 90 percent of the hanks responding to the question 

(134 respondents) reported that they would not invest in Indiana 

state and local government securities if they are subject to 

Indiana's naw tax. Over 40 ~ercQn~ of ~hese reo~ondQntg !nd!oa~Qd 
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they would try to sell their current holdings of Indiana 

securities if they are subject to the tax. 

4864422533;1:* 5 

or the banks responding to the question (101 respondents), 

69 percent r.ported they would incur costs tor settinq up new 

accounting sy8tem~ in order to comply with the reporting require

ments of the tax, and 31 percent raported that no additional costs 

would be incurr.d. An additional 40 banks responded they were 

unsure whether additional accounting systems costs would be incur

red. Of the banks reporting that additional COgts would ba 

incurred, the amoun~s ranqad from under Sl,OOO to in excess of 

$100,000. Over 70 percent of the oanks located in counties 

bordering Indiana reported they would incur costs of $1,000 or 

more to comply with the n.w tax. 

A broad coalition of Illinois interests is working together 

on this iSSUQ, including the Illinois Bankers Association, the 

community Bankers Association of Illinois, the Governor's office, 

the Illinois Department of Revenue, the Illinoi~ Commissioner of 

Banks and Trust Companies, and members of the Illinois 

legislature. 

The Illinois Bankers Association is a full-service trade 

organization representinq nearly 90 percent of the commercial 

banks in Illinois. 



TENNESSEE 
BANKERS 

THE ·OUT OF STATE' BANK TAX ifill AfFECT YOO 

In the March 13 issue of the ABA Bankers weekly. the n,~sp.per 0' the ABA. 
~h. back p.g~ 1. devot,d to I discussion of the tax on ·Out of Stat.- blnts. A 
~Opy 01 t~t or~1ele 1$ enelo$e~ tor yovr 1n1o~~ton, ftex~ week. ,~ lennel ••• 
,t.te S,nate will vote on thf' bill. ~nd it will .110 be up tor Qonlfd'~itfon in 
the Hous' Commorce Co~1ttet in the nelr fut~rt. Your bank will be "',ctad tn 
two important waY5 if thf. tax is tdopted, 

1) If Tenn.ssee passes such & tax. how long will if be batore other state, 
rtofprocat. an4 tax Tennossee b~nks on the business th~t 1$ don, w1tn1n their 
borders? We are not ta1king about large regional banks v.rs.s community banks. 
Ttnnessee has dotsn. 0' community banks located adJ,clnt to our long borders Who 
do suffic1Qnt busine" in the ~djofnfng st.tt$ to come under the provfsfons 0' 
such .n lct, When enact.d by other states you would bt requfrtd to ke.p trick of 
,,,. &tit' fl\ "MI!/\ y~t;it 'fl\~HIi U.· v!I\~'!'t4:\L."~ .. Le~1 U~ t6 \1\. Y.III (.~, IUti, 't\ 
thh bash. The result would be dozen, of na" tax laws ·to btcOCll fntltl1"·witft.,·_· - .~-. 
rOl't1i to fi11 uut, and In ablUiiL itlputililll. Job gf <allot.Ung ~ur fncUIM. 

2) It will .1so result in curt.fling the Ivai'ab1lity of capital to 
support the Ttnn.ssee economy. T~nness.. has long btt" a capital deficIent 
stAte. If Tennessee tlxes 111 financfal institutfons wh1eh brfno Clp1tel fnto 
Tenn.ss,., the .btl1ty of our .cono=y to compete for thlt clp1~., _111 bl 
diminish,d. 

l~gfne the contusfon thtt such a ltw woutd h.~t on tht fol1ow1n,: 
at home 10,ftl told in tht FHA. AHHA. or other 

sfcondlrl Mtrktts, . 
b. home loans ~de direct11 with rennessee 

consumtrs by banks 1n other stlt •• which 
serve .dj.~ent are., of Tennesl.'. 

e. student lotn. sold throu;h $ttonda,~ larkets. 
d. gtnl'.' oblfg.tion bonds of thil stat, or Ift1 

of ttl polittcal su~dfv1s1ont. 
t. rtvenue bonds of this state or any of itl 

politic.' subdivisions; 
f. partfcip.tfon 10ans made with out of state 

.¥ndfeatts Or correspondents to ftnlne. 
fndustria1 or .conocic dev"opment in 
T.nnesSt'i 

g. Igriculture real est.te 10.ns or produ~tfo" 
10anl madl by out of stote insurance eompanils; 

h. corporete bonds or COMMercial piper issued by 
Tlnnill.' tQmp.nj~I' 

f. factoring 01 Tennessee industr1.1 produ~tst 

We b.,fevi thet the concerns 4rt so great that the Sen.tt would do well to 
rftturn the bill to the rfnancf Ways and Means C~1ttee tor further stud,. Most 
observer. fell that the state must examine its entire tax .trueture n.xt year. 
This te~ should be considered in relatfon to the .'fect of othlr fOrDS of 
t.xat1on that ~¥ bt adopted. 

___________ ::_:.::.._.~~ ... - ,..'n ..... ro "'IC"""'" r.' ...,." ,'11jf tll\'.If.'c:\" .. ..t.A71.':A')(.'44.f)tW~ 
--------------- -------------

---------------- --------------



March 15. 1990 

Wit tAX ,ILL mRS mcAll flfSAHg 
A bill whtch revises tht ~nn.r in which banks p.y .xcfse and 

franchls. tax wa •• pprov.d by the Senate Finlne. Commfttee. The bf1l 
adopts I ne" tl\tory 01 t.~.tfon baatd on thf loure. of the fncQIII ' 
rath.~ t~.n the loc,tfon of ~h. blnk. SI 2515 b1 Oun&Ylnt (HI 2424 by 
K1sbtr and other'), 

Under cyrrtnt law, banks mutt have I physical pre,enee tn Tenn.sl •• 
nr "lA.where before b"nQ suOJect to that state's L.A.l •••• U~~.r the 
ftlW lethed. bankG could b, tax.d by every 5t~t~ 1" Whtr.h thtY hive 
CUltomerl. The conflict, betwe.n dffferfn~ .tat. laws will likely 
rtsult in double tl~'tton. 

T~ potentfal for double t.xlt1on could fnhibit the flow of c.pita' 
tnto the stitt. Tht 1ncreal.d cost of doing business in Tenn.,se. 
could limit" tt,. funds Iv,n able tor tndu5-trbl...de~.l@!1t"t.,_~OM __ .~~ 
I1Oftoages. student lOins. end other tend1ng activities that Ir' deplrr-----··-· ,. 
d.n\ on SleoMary cnatktt or bank ptrttctp.tfons. . 

TMO states. Mfnnesota and Jndlana. currently have I simtllr taKt 
Howev,r. if Tennelse. wert to plla the btll and begin tI~fnt our ~~ 
n.tghbor1nG stitt'. it is lit,ly thfy too would begtn taxing T.nneISI' 
b.nk, who do busfness fn th.fr ,t,t.s, The i$plct Oft T."".II •• •• 
communtty banks located in clost proxf.tty to our bordtrS could be 
disistrous. The adltnf,trativ, prob1tn tn tricking 1ncOil from Itch 
lOin, cr.dft card, or d.posit account would b. both .xpent1v. and time 
consa.m1ft9. 

Proponents of tbl tax cit. the n,ed for addftion,l st.t. 1ncOlt. 
Bec.ut. the eonc.pt 11 • now on •• it h.s not betn Judfcfll11 telted. 
Lon, and costly litigation is expected before .ny rlvenu. ,. relli,.d. 
In addition, ft will be costly for the State 0' Tenne" •• to ,tttmpe to 
c011tct .n unknown 'mQunt or t.xt. frOM institutfons outsidt of the 
atat,'s bordtf'. 

Tht bill will ~ _nhAduled (or conlfdtr.tfon before ,he full Senlte 
ntxt w.ek. The Housl e~lnion btll Is in the Hous. Comnerct 
Committe@, where it will 11so be CQn&fder.d nlxt week. W. ur,. you \0 
contact ¥our sen.tors And R.prtsentattv •• in oPPo$itton to th s bill. 
Whfl. Tennes". needs t.K refOrM. 1n.uff1c1.nt thought has b.tn gfvln 
to adopting this new {onn of taxation on banks, This issue deserv •• 
further .xa;inatfon and should be rlvfewed in context of overall tl~ 
r,fonM which Is expect.d to begin next yelr. 

lfAl E~IA!I APPMJKg .lllEN;I!Q 
The Senlt. (OMmtrc. e~ftt8' IPproved 1ogislat1on Istablishlng 

'.t8~.f", Ift~ •• 't1'fo~tiQn ~oqufrtmentl for rp~l "t~t, ftnpr.flcf.. A 
st.t. JI'tt. for 1ic.nsin, Ind ,.rttftcatfon of .ppr.f.er, t. requir.d 
b¥ F~dtr.l law Ind mUlt b. 1n pl.C' before Ju11 1. 19t1. Wilhout this 
1.gtslat1on. fin.neil1 1nltttutfoni vil1 be unablt to continue mortgage ,,. ........ ,.. 

------ -----_. 
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lAX BilL ,- U~tENT 6CT1QH HE~OlQ 

! The btll which revises the way blnks and other f1nanc1al institution. pay 
fl)nchfst and exc1se t.x will be eons1dered next week on tht Stnatl' floor and 1n the 
Hfft,st Coa't,\f:t'ee Conmittee. Your ur'gent action in opposition to $1 2615 by Dunavant, 
D,rn~'l. Cnn~pr. Pltt~n (HR 1424 by Kfsber. 8. Turner, 8ragq) is needed. 

Jf:T< ~ 

.. Althouyh not approved boY the House Banking Subcomitteo. the bill wt11 b. 
eon. sfdertd by the ful1 Convn,rce Comnittee. It is listed on the calend.r.s h.ving no 
~omrnendat1on froe the Subcommittee. Many believed that the bill WI. dIad for thl 

. r when the Bank1ng SUbCO/R1l1ttee ft11ed to report the bi11 out hst week and 
IUDcomnt ttee Citembers indiClted that another me.ting would nuL tlt~ t.~ld. Howtv.r. the 
~fftfstrltion ~'ftei.'t intervened to hlv~ the bill placed on the full commltt,e 
Clijt.nd.r. 

~'; An artic'e in the ThursdIY" March 22. 1990. fennel 8 n 1nd1cltts the Governor 
t'ljl .sked legiSlativ. leaderS to pess th. bank tax .s part of I mel sure to 
~ns.te for next ytar's budgRt shortfall 1n excess of Sl$O ~tl11on. The ad
~tnistretion expects tht bank tax to raise an addttional $20 million, R,preslntatfve 
{.1hn Bragg it quoted as saying that the state's financial tax base hu been eroded 
"e to interstate banking .equtsitions, 

,t, In addttion to the intormat1on cont,1ntd 1n last week's upd.t •• bankers should 
" prepared to r.spond ~oth to the expecttd $20 ~i"ion revenue incrtaso and the tax 
base erosion treumlnts. Minn"ota hal Imposed I s1m11.r tax Itn~. 1987. During the 

,.t~rt. years the tAX h.s betn in effect, th. statt hiS collect.d lfttle. i' Iny • 
. ; cl1t1on~1 royonu', Tho ratson for thtl h that thl tax h bued on an unprovfd 
egal (oncept. Tlxpay.r, Irt unwilling to ~kt pe~nt' bas.d on the nt. llgal 
~hior¥ until tht theof1 is prov.n in court. Until Tenn.lle •• tt~t. to enforCI the 
ljX ."d is $l,Ie~.Uful in I prolonged lawsutt. the sute 1, unlik.'y to SI. anI 
... v.nue from the tax. 

tL The $20 O11111on revenue Isttlnlt. is only a ;",tSl. Ho study or hard figures have 
_6ft Cot:\ptl.d to vaHd.t. the rlvenue figure. Th. Dep.rtment of ltv,nut hi. betn 
Isk,d and cannot even produci , lfst of current financial in,t1tution t.xpl1frs. Much 
J~.I' produce I It., 0' Idd1t1on.,. taKpa~rs that would t." under the revl"d tax. 
~nen questioned. Revlnut Comm1ssfon.r Joe Huddl.ston satd that out-of-.t.t. ffnlnct.l 
1rnstftut1ons were such ,00d corporat. eittltns. he expected them to voluntarily PlY 
tthl add1 t'onal tax without qUIJtfon. 
t 

iii Int.rstate btnldng has not produced In erosion of TanneSSte', UX b.,., TM 
,following f1gurQ, frOM RIL, Polk directory show both deposits Ind Is~tt' of Ttnntsste 
riOQ'c11ed banks ,'nce 1985. the ye.r in which fnt.rstote a(quisftion, were first 
IIpproved. The chlrt elearl1 shows that there hiS not boan a 10,s 0' Tlnnlille ISstts 
due to interstate transections, 

,s,,'-

~, .. Yel ... Bankt Deposits Assets 

,t 

i~3: 272 $ 36,695,452.879 $ 44,112.300,553 
~ 281 34.18~.183.519 41.540 .3to ,&08 

1987 28& 32.946.752.758 39,849.595.237 
~i, 

1986 285 30.167,099,869 36 .t58 ,030,032 

Ii 
1985 US f7,534.614.171 33,615,199.217 

1 The eonsoltdltton Of banking oplratfons such IS credit card centtrs fs cited .s 
~"an example of 101\ IUI\I. H~\fOVer1 bankln r •• lil. that whn. ho1dfng companies tin 
Fo'" ,.rvic1ng ufttera for crtcUt clrds. the actull 10005 6t1d assets are .tnl bOOkod 

with the Tennessee 1nsti~ution, Even in the instlnce where tht crtdit card portfolio 
~.'s SOld to A serv1t.r. no"'ou 01 Tennent •• nwL, r·nulL~. Tin: .,,"t6t4, or tJ\t 1116 
r;o~.r. $t.n 1 'Inti or tht Tennuut domf c 11 ed inlt.tut~on .nd Irt ,yat hblc tor new 
• ____ :~ ____ ::~~:,_t_ ... , ,,, bnth CUIS. they still rcma1n Tennes,ee based nuta and 

---------- --_ ... _---
; 
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AMENDMENTS TO SENATE BILL NO. 151 
second reading copy (yellow) 

DEPARTMENT OF REVENUE 

BIll NO. SCJ I .1 

This bill provides a tax on employers who employ persons not 
covered by health insurance. The proceeds of the tax will be used 
to finance the state's share of the cost of the Montana medicaid 
program attributable to providing medicaid eligibility to pregnant 
women and to infants. 

Under the original bill the tax rate was determined by the 
Department of Revenue based on the cost of the Montana medicaid 
program attributable to providing medicaid eligibility to pregnant 
women and to infants. These proposed amendments alter the bill by 
fixing the tax rate regardless of the actual cost of that program. 

The program costs will not materially change from those 
provided in the Second Reading Fiscal Note. The administrative 
cost component of the fiscal note is driven by the maximum 
assumption that every employer in the state could be liable for the 
tax. Until we have experience with the tax we will not know the 
accuracy of this assumption. 

Brief Explanation of Amendments to Senate Bill No. 151 

1. Amendments 1 through 4 amend the title and the statement 
of intent. 

2. Amendment 5 clarifies the definition of health insurance 
coverage. 

3. Amendment 6 specifies the amount of the tax: $1.00 per 
employee per week or fraction thereof. 

4. Amendments 7 and 8 specify when the tax is due and when 
the first payment is due. 

5. Amendments 8 and 14 also specify that the tax will not 
start until December 31, 1991. This delay is necessary to enable 
the department of revenue to adopt rules, and contact and educate 
employers. 

6. Amendment 9 provides that the department of revenue shall 
retain 15% of the tax collected to cover the cost of 
administration. The remaining funds go to SRS. 

7. Amendment 10 provides the department of revenue's standard 
uniform provisions for the assessment and collection of taxes. 



1. Title, line 18. 
Following: "1989;" 

1 

SE.UATE TAMTION 
txHtBIT NO_..~.~ .. _.-,.-. 

DATE... ;:'(./-1) 1/ .... _._.'/ ....... _---. 
BIU NO. .5/3/SL .... 

Insert: "TO PROVIDE FOR THE COLLECTION AND ADMINISTRATION OF THE 
TAX;" 

2. Title, line 18. 
Following: "EFFECTIVE" 
Insert: "AND APPLICABILITY" 

3. Page 2, line 1. 
Following: "rules" 
Strike: ":(1) determining the amount of taxes required to be paid 

by each employer under [section 3]; and (2)" 

4. Page 2, lines 6 through 25. 
Following: "taxes." 
Strike: page 2, lines 6 through 25, in their entirety 

5. Page 7, line 5. 
Following: "TITLE 33." 
Insert: "The health insurance coverage provided must meet or 

exceed industry standards for provision of health insurance 
under major medical contracts." 

6. Page 7, lines 17 through 23. 
Strike: subsection (2) in its entirety 
Insert: "(2) The tax is $1.00 per calendar week or fraction of a 

calendar week of employment of each employee descr ibed in 
subsection (I)." 

7. Page 8, line 7. 
Following: "payable" 
Insert: "on or before the last day of the month" 

8. Page 8, line 8. 
Following: "ending" 
Strike: "September 30, 1991" 
Insert: "March 31, 1992" 

9. Page 8, line 14. 
Following: "taxes." 
Insert: "(4) The department of revenue shall retain 15% of the 

taxes collected pursuant to [this act] for the purpose of 
administering the collection and enforcement of the tax. 
(5) If the total amount of tax due from an employer is less 
than $10 in each quarterly period of any year, such employer 
shall not be required to file quarterly returns or make 
quarterly payments, but in lieu thereof such employer shall, 
on or before February 28 of the year following that in which 
the taxes accrued file an annual return and remit the tax 

2 



using forms required by the department of 

10. Page 8. 
Following: line 14. 

S~r!l\TE T.'J~t,·nr1fil 

FXWOIT r:"l _ I 
IJ," rl~_-1/.:? t/ 9/ .. , 

revenUTIltL NO._ SCi /6./, 

Insert: "NEW SECTION. Section 5. Retention of records. 
Every employer to whom the tax provided in [section 3]applies 
shall retain, for 5 years after the date the required return 
is filed, all pertinent and relevant records necessary for the 
calculation of the tax or bearing upon the matters required in 
the return, and any other information as the department may 
require. 

NEW SECTION. Section 6. Periods of limitation. 
(1) Except as otherwise provided in this section, no 
deficiency shall be assessed or collected with respect to the 
taxable period for which a return is filed unless the notice 
of additional tax proposed to be assessed is mailed within 5 
years from the date the return was filed. For the purposes of 
this section, a return filed before the last day prescribed 
for filing shall be considered as filed on such last day. 
Where, before the expiration of the period prescribed for 
assessment of the employer, the employer consents in writing 
to an assessment after the time, the tax may be assessed at 
any time prior to the expiration of the period agreed upon. 
(2) No refund or credit shall be allowed or paid with respect 
to the year for which a return is filed after 5 years from the 
last day prescribed for filing the return or after 1 year from 
the date of the overpayment, whichever per iod expi res the 
later, unless before the expiration of such period the 
employer files a claim or the department has determined the 
existence of the overpayment and has approved the refund or 
credit. If the employer has agreed in writing under the 
provisions of subsection (1) of this section to extend the 
time within which the department may propose an additional 
assessment, the per iod wi thin which a claim for refund or 
credit may be filed or a credit or refund allowed in the event 
no claim is filed shall automatically be so extended. 

NEW SECTION. Section 7. Estimated tax on failure to file. 
(1) If any employer fails to file the return as required, the 
department of revenue is authorized to make an estimate of the 
tax due from such employer from any information in its 
possession. 
(2) For the purpose of ascertaining the correctness of any 
return or for the purpose of making an estimate of the 
tax of any employer, the department of revenue shall also 
have power to examine or to cause to have examined by any 
agent or representative designated by it for that purpose any 
books, papers, records, or memoranda bearing upon the matters 
required to be included in the return and may require the 
attendance of any officer or employee of the employer 
rendering such report or the attendance of any other person 
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having knowledge in the premises and may take 
require 'proof material for its information. 

, ",It.. 1,J\/lIIUI. 

[XII!Em f~O. 

NEW SECTION. Section 8. Deficiency assessment -- hearing 
(1) If the department of revenue determines that the amount of 
taxes due are greater than the amount disclosed by the return, 
it shall mail to the employer a notice of the additional taxes 
proposed to be assessed. Within 30 days after the mailing of 
the notice, the employer may file with the department of 
revenue a written protest against the proposed additional 
taxes, setting forth the grounds upon which the protest is 
based, and may request in its protest an oral hearing or an 
opportunity to present additional evidence relating to its tax 
liability. If no protest is filed, the amount of the 
additional taxes proposed to be assessed becomes final upon 
the expiration of the 30-day period. If such protest is filed, 
the department of revenue shall reconsider the proposed 
assessment and, if the employer has so requested, shall grant 
the employer an oral hear ing. After consideration of the 
protest and the evidence presented in the event of an oral 
hearing, the department's action upon the protest is final 
when it mails notice of its action to the employer. 
(2) When a def iciency is determined and the taxes become 
final, the department of revenue shall mail notice and demand 
to the employer for payment, and the taxes shall be due and 
payable at the expiration of 10 days from the date of such 
notice and demand. Interest on any deficiency assessment shall 
bear interest from the date specified in [section 4] for 
payment of the tax. A certificate by the department of revenue 
of the mailing of the notices specified in this subsection 
shall be prima facie evidence of the computation and levy of 
the deficiency in the taxes and of the giving of the notices. 

NEW SECTION. Section 9. Credit for overpayment -- interest on 
overpayment. (1) If the department of revenue determines that 
the amount of taxes, penalty, or interest due for any taxable 
per iod is less than the amount paid, the amount of the 
overpayment shall be credited against any taxes, penalty, or 
interest then due from the employer and the balance refunded 
to the employer or its successor through reorganization, 
merger, or consolidation or to its shareholders upon 
dissolution. 
(2) Except as provided in subsections (a) and (b), interest 
shall be allowed on overpayments at the same rate as is 
charged on delinquent taxes due from the due date of the 
return or from the date of overpayment (whichever date is 
later) to the date the department of revenue approves 
refunding or crediting of the overpayment. Interest shall not 
accrue during any period the processing of a claim for refund 
is delayed more than 30 days by reason of failure of the 
taxpayer to furnish information requested by the department 
of revenue for the purpose of verifying the amount of the 

4 
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overpayment. No interest shall be allowed: BILL NO. ·5/5 1$/ 
(a) if 'the overpayment is refunded within 6 months from the 
date the return is due or from the date the return is filed, 
whichever is later; or 
(b) if the amount of interest is less than $1. 
(3) A payment not made incident to a bona fide and orderly 
discharge of an actual tax liability or one reasonably assumed 
to be imposed by this law shall not be considered an 
overpayment with respect to which interest is allowable. 

NEW SECTION. Section 10. Application for refund -- appeal 
from denial. If the department of revenue disallows any claim 
for refund, it shall notify the employer accordingly. At the 
expiration of 30 days from the mailing of the notice, the 
department of revenue's action shall become final unless 
within the 30-day period the employer appeals in writing from 
the action of the department of revenue to the state tax 
appeal board. If such appeal is made, the board shall grant 
the employer an oral hear ing. After consideration of the 
appeal and evidence presented, the board shall mail notfce to 
the employer of its determination. The board's determination 
is final when it mails notice of its action to the employer. 

NEW SECTION. Section 11. Closing agreements (1) The 
director of revenue or any person authorized in writing by him 
is authorized to enter into an agreement with any employer 
relating to the liability of such employer in respect to the 
taxes imposed by this [act) for any period. 
(2) Any such agreement is final and conclusive, and except 
upon a showing of fraud or malfeasance or misrepresentation of 
a material fact: 
(a) the case may not be reopened as to matters agreed upon or 
the agreement modified by any officer, employee, or agent of 
this state; and 
(b) in any suit, action, or proceeding under such agreement 
or any determination, assessment, collection, payment, 
abatement, refund, or credit made in accordance therewith, the 
agreement may not be annulled, modified, set aside, or 
disregarded. 

NEW SECTION. Section 12. Confidentiality of tax records. 
(1) Except in accordance wi th proper judicial order or as 
otherwise provided by law, it is unlawful for the department 
or any deputy, assistant, agent, clerk, or other officer or 

. employee to divulge or make known in any manner the amount of 
income or any particulars set forth or disclosed in any report 
or return required under this [act] or any other information 
secured in the administration of this [act). It is also 
unlawful to divulge any return or report required by rule of 
the department or under this [act). 
(2) The officers charged with the custody of such reports and 
returns shall not be required to produce any of them or 

5 
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proceeding in any court, except in any action or proceeding to 
which the department is a party under the provisions of this 
[act] or any other taxing act or on behalf of any party to 
any action or proceedings under the provisions of this [act] 
when the reports or facts shown thereby are directly involved 
in such action or proceedings, in' either of which events the 
court may require the production of and may admit in evidence 
so much of said reports or of the facts shown thereby as are 
pertinent to the action or proceedings and no more. 
(3) Nothing herein shall be construed to prohibit: 
(a) the delivery to a employer or his duly authorized 
representative of a certified copy of any return or report 
filed in connection with his tax: 
(b) the publication of statistics so classified as to prevent 
the identification of particular reports or returns and the 
items thereof; or 
(c) the inspection by the attorney general or other legal 
representative of the state of the report or return of any 
employer who shall bring action to set aside or review the tax 
based thereon. 
(4) Reports and returns shall be preserved for 5 years 
and thereafter until the department orders them to be 
destroyed. 

NEW SECTION. Section 13. Coordination instruction 
If (LC 981] is passed and approved and if it includes a 
section adopting a uniform tax appeal procedure then the 
language contained in [sections 7 and 8] is void and the 
provisions of [LC 981] shall govern the appeal procedures." 

Renumber: subsequent sections 

11. Page 9, line 1. 
Following: "(2)" 
Str ike: "All" 
Insert: "Except as provided in [section 4(4)] the" 

12. Page 9, line 8. 
Following: "infants" 
Str ike: "if thei r family income does not exceed 185% of the 

federal poverty threshold" 

13. Page 9, line 20. 
Following: "date" 
Insert: "-- applicabi1i ty" 

14. Page 9, line 21. 
Following: "1991" 
Insert: "the taxes provided in [section 3] apply employers 

after December 31, 1991" 

6 
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Average Cost Per Delivery 
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Medicaid BC/BS 

Carriers 

Other 

rJ 111/89 - 4/30/89 ~ 1/1190 - 4/30/90 

Kalispell Medicaid Mix 
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Dear Senate Taxation Committee, 

I am writing in support of Senator Dorothy Eck's bill to 
extend Medicaid coverage to pregnant women and infants in 
families that earn up to 185% of the Federal poverty level. 
This would provide health carQ coverage to the so-called 
"working poor": families who earn too much to bQ on welfare 
but not enough to afford health insurance or non-emergency 
health C=ire. Many of these women do not l,'eceive adequate 
prenatal care Quring their pregnancies and the result is a 
low-birth weight, high-risk infant with long term costly 
health care needs these families can not afford to pay for . 

Extending Medicaid coverage during pregnancy to prevent 
high risk infants is more cost effective than paying for the 
long term health care needs of these infants. Encouraging 
employers to provide this coverage for pregnant women and 
infants, as they provide unemployment insurance coverage, is 
an important way to ensure that low income working Montanans 
have access to adequate prenatal care. 

From my work with people on welfare, I am very aware of the 
problems for low income people caused by the high cost of 
heal th insurance and health care. Health care costs are a 
primary cause of the welfare cycle, where single parents cycle 
between welfare and low wage employment. Many of the prograru 
participants report that they are on welfare due to emergency 
health care costs they could not afford to pay while they were 
working. 

Based on my experience working with Montanans trying to 
achieve economic self sufficiency, I believe we need a new 
approach to providing health care in this country. Too many of 
us can not afford basic, minimal care which in the long run 
would be much cheaper than the emergency, high risk problems 
that result from the lack of this care. This proposal to 
extend Medicaid coverage to pregnant women and infants in 
families with income up to 185% of poverty is a step in the 
right direction. 

Sincerely ~ 

1~~ 
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