
MINUTES 

MONTANA SENATE 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON TAXATION 

Call to Order: By Senator Mike Halligan, Chairman, on February 
6, 1991, at 8:00 a.m. 

ROLL CALL 

Members Present: 
Mike Halligan, Chairman (D) 
Dorothy Eck, Vice Chairman (D) 
Robert Brown (R) 
Steve Doherty (D) 
Delwyn Gage (R) 
John Harp (R) 
Francis Koehnke (D) 
Gene Thayer (R) 
Thomas Towe (D) 
Van Valkenburg (D) 
Bill Yellowtail (D) 

Members Excused: None 

Staff Present: Jeff Martin (Legislative Council). 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Announcements/Discussion: None 

HEARING ON SENATE BILL 207 

Presentation and Opening Statement by Sponsor: 

Senator Harp, District 4, said the bill provides that the 
President of a unit of the university system may submit to the 
Board of Regents a budget in excess of the amount appropriated by 
the Legislature. It also allows for a vote for an additional 
levy up to 10 mills in support of a unit of the university system 
and exempts the additional levy from the property tax freeze. 

In Yellowstone County one mill would raise $210,000, 
Gallatin County - $68,000, Missoula - $117,000, Havre - $38,000, 
Dillon - $15,000, Butte - $47,000. Section 2 would eliminate the 
extra millage for the Universities from the restraints of I105. 
He noted the local communities have been very supportive of the 
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community colleges. The Governor's universities general fund 
proposal for FY 1992 and 1993 is $89 million, the universities 
are asking for $100 million in Fy 1992 and $106 million in FY 
1993. Senato~ Harp said the universities need every tool they 
can get to raise revenue. There is a great economic benefit to 
the communities that have units of the system in their area. The 
Governor's Commission on Higher Education in the '90's 
recommended this as an additional funding source for the 
university system. 

Proponents' Testimony: 

Dennis Burr, Montana Taxpayers Association, and a member of 
the Education Commission for the '90's, said it is evident that 
the university system needs a large increase in funding and 
equally evident that a large amount of money will not be raised 
through the legislative process. The significance of the 
neglected funding is not ~ell' appreciated. He noted there are 
people at the University who can resign their position and allow 
it to be advertised. In order to get any applicants, the salary 
is increased by $10,000, they re-apply for their own job and are 
still the only applicant and are rehired. He expressed a concern 
that if local communities do vote in an increase in mills to 
support their particular unit that the amount of support from the 
legislature will be similarly decreased. 

Opponents' Testimony: 

LeRoy Schram, Montana University System and representing the 
Commissioner of Higher Education, said the university system 
agonized over what stand to take on this bill. He said it is a 
matter of principle that these are state institutions and should 
be supported by the state. At the University of Montana and 
Montana State 75% of the students come from outside the immediate 
county. Those figures are approximately reversed for the 
community colleges. He noted a concern that once the mill levies 
are adopted the tendency is to institutionalize the funding. He 
fears the legislature will factor in those funds and the system 
will begin to lose ground. Another factor is that the funds will 
not be used where the need is the largest when you consider the 
student body at EMC is approximately 3900 and the potential money 
that could be raised is $210,000 on a one mill levy. At Bozeman, 
with a student body of between 10,000 and 11,000, the potential 
amount that could be raised is only $68,000 on a one mill levy. 
He noted the property tax system is overloaded and it should not 
be shouldering the additional funding burden. The university 
system needs additional funding and this is a band-aid approach. 
He expressed reluctant opposition to the bill. 
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Senator Gage asked if this could have an effect on the 
foundation program . 

• 
Senator Harp said it could affect the foundation program. 

Senator Koehnke asked who would administer the funds if the 
levies were passed. 

Senator Harp replied the administration of funds would be 
done by the Board of Regents. 

Senator Eck asked if the levy would be voted on every year. 

Senator Harp said it isn't spelled out in the bill, but that 
would be his preference. 

Senator Eck asked if the levy could be used for a one time 
expense and, if so, would that be part of the levy or would the 
Board of Regents still make the decision on the expenditure. 

Senator Harp said the local community could not influence 
where the money would be spent. That decision would be under the 
control of the Board of Regents. 

Senator Towe said he felt the purpose could be put on the 
ballot under the provisions of 20-9-353. 

Mr. Schram said there are three basic sources of funding for 
community colleges. The state share is 47%, the other 53% is 
made up from local levies and tuition and fees. 

Closing by Sponsor: 

Senator Harp closed. 

HEARING ON SENATE BILL 206 

Presentation and Opening Statement by Sponsor: 

Senator Halligan, District 29, said the bill is presented at 
the request of his constituents. It clarifies and strengthens 
procedures for obtaining a liquor license. Problems have arisen 
regarding repetitive applications for the same location. He said 
the proponents will explain the problem in greater detail. 
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Kerry Newcomer, Attorney, Missoula, presented testimony in 
support of the bill (Exhibit #1) . • 

Dan Tabish, Missoula, said he lives across the street from 
the bar in question. This is the fourth time he has had to close 
his business and come to Helena for a hearing for the denial of 
license for the bar. He said it has been denied all three times 
and he asked how many times it would be repeated. 

Opponents' Testimony: 

Mark Staples, Montana Tavern Association, said he didn't 
feel like a full opponent as he often appears as a protestant in 
hearings on granting of new licenses. He expres~ed some concern 
about the denial of the second application for a five year 
period. If an applicant can change his plans and adapt to the 
concerns of the neighborhood, he should be able to have a new 
hearing. He pointed out that striking Section 4 has the effect 
of having a hearing after the determination is made. He 
suggested the bill be amended to reflect that if a license is 
denied to a facility, that the use that was denied cannot be 
reconsidered for five years. If a new application for a new use 
for the license is submitted, the restrictions could then be 
applied to that application and both sides could use information 
from the previous hearing to defend or oppose the new license. 

Questions From Committee Members: 

Senator Towe asked for a response from Mr. Newcomer to Mr. 
Staples comments regarding striking Section 4. 

Mr. Newcomer.said he disagreed with Mr. Staples. The only 
time a problem arises is if there are protests to the license 
application. 

Senator Towe asked Mr. Fehlig if an application is routinely 
granted unless there is a protest. If the application is 
routinely granted it may make more sense to have the 
investigation and the initial decision to be followed by the 
hearing if a protest is filed. This would be in opposition to 
the other scenario in which, if the license is not routinely 
granted, the hearing had better be held before the license is 
granted. 

Mr. Fehlig said there are two references to the requirement 
for a hearing. The first is the reference in Section 4 which is 
the hearing on public convenience and necessity. Section 7 has a 
hearing provision which is in response to protests. The 
Department receives a application and begins the investigation 
process and review of the application. If it appears to meet the 
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initial qualifications, it would be published in the local 
newspapers and an opportunity provided to receive protests. As 
the statute stands, if no protest is received, there is a 
requirement in Section 4 that requires a hearing on public 
convenience a~d necessity. The intent of Section 4 in the bill 
is to delete the hearing requirement when there is no protest and 
the Department has determined that the minimum requirements have 
been met. If there is even one protest, there will be an open 
hearing held under the terms of Section 7. 

Senator Towe asked if that means Section 4 should be 
stricken altogether. 

Mr. Fehlig says that is, in essence, the way the Department 
has operated for years. 

Senator Towe asked for Mr. Newcomer's response to Mr. 
Staples concern about the denial for one use and the application 
five years later for a completely different use. 

Mr. Newcomer said he is concerned that if one plan is not 
approved, the second plan will be slightly altered in order to 
submit a new application. As a protestant's attorney, it is a 
larger problem for him. As an owner, the choice would be made on 
the basis of the best use of his premises as a place where 
alcoholic beverages would be served. The burden of choice should 
be on the landowner to determine the best choice for the 
neighborhood in which he chooses to locate. If he does that, and 
he is denied, then he should not be able to reapply- for five 
years. He felt the applicant should be able to determine if his 
application is inappropriate during the initial investigation 
process with the Department and their determination that the 
license is justified by public convenience and necessity. 

Senator Thayer asked Mr. Staples to respond to Senator 
Towe's questions. 

Mr. Staples said it did not appear that he and Mr. Newcomer 
were too far apart. He felt the differences could be worked out. 

Senator Van Valkenburg asked Diana Koon, Chief, DOR 
Licensing Bureau, how the Department feels about the issue. 

Ms. Koon responded that DOR does not have a position. 

Senator Van Valkenburg continued to question Ms. Koon 
regarding the DOR stance on the bill. 

Ms. Koon said DOR has taken a neutral position. She said 
she has her own personal opinion on some of the issues in the 
bill. She felt "it would be simpler for her to process 
applications if she could see it all the through the process one 
at a time". In regard to not accepting another application for 
a period of five year, she said she would agree with Mr. Staples 
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that it should depend on the circumstances of the denial or the 
withdrawal. In her opinion, she would amend the language on 
withdrawals. She would be more comfortable if there were a 
Department decision on an application rather than a withdrawal. 
There could be circumstances where an application is denied and 
another party comes in two or three years later with a completely 
different concept that would be acceptable to the people in the 
area. Under the five year plan, there would be no opportunity to 
inform the people until the time had lapsed. 

Senator Van Valkenburg would like a Department decision as 
to the best public policy in this whole area. 

Senator Eck asked if it is policy to have all the hearings 
in Helena. 

Ms. Koon replied the law states all hearings must be held in 
Helena. 

Senator Towe agreed with Senator Van Valkenburg and said Mr. 
Adams should take a position and relay that decision to the 
committee. 

Senator Yellowtail said the primary concern of Section 2 is 
the welfare of the people in the district. He asked if "public 
convenience and necessity" is defined anywhere in the statutes. 

Mr. Newcomer said it is not defined that he is aware of and 
he had doubts that it could be adequately defined except in terms 
of the location and effects on the neighborhood. 

Senator Doherty asked how many people are employed in the 
licensing division. 

Ms. Koon replied there are 20 employees. The Division 
contracts with the Attorney General's office for hearing 
officers. 

Senator Gage suggested if the welfare of the people in the 
vicinity is going to be affected the bill should reflect "any 
license in that vicinity" for five years. 

Mr. Newcomer responded there could very well be a due 
process problem inherent in that solution. 

Senator Gage referred to the eligibility requirements and 
asked if the state has any obligation or liability to the 
licensees or does the legislature 

Mr. Fehlig responded rules cannot be changed that are not in 
compliance with the law or create a rule that is not implied in 
the statutes. If the eligibility requirements are changed, there 
has to be some consideration given to a grandfather clause and to 
methods of dealing with transfers. 
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Senator Halligan closed by saying clearly Section 1 dealing 
with repetitive applications needs to be addressed. He felt DOR 
agrees with this. Although the bill was born of the Missoula 
situation, he felt it was a public interest that should apply 
statewide. He said he would work with Mr. Staples on the use 
issue. He asked DOR to address the "clean-up" issues, as well, 
in an effort to deal with the whole area of licensing. He 
indicated that he would work with Mr. Staples and Mr. Newcomer in 
order to develop a workable compromise. 

HEARING ON SENATE BILL 213 

Presentation and Opening Statement by Sponsor: 

Senator Towe, District 46, said the bill arose from a 
special situation with a client who owned a parcel of property 
outside of Billings that was sold at a tax sale because he had 
not received notice of taxes due. The man had been absent from 
his residence for approximately four months laboring under the 
assumption that his taxes were paid in full. The law says a 
certified letter must be sent to the property owner before the 
property can be sold at tax sale. The notice was sent, but, 
because the gentleman was away, he did not receive the notice to 
pick up the letter and it was then sent back to the county. The 
county has no further obligation for notification under existing 
law, therefore, the property was sold. 

The bill would revise the notification procedure, requiring 
that in cases in which notice sent by certified mail is returned 
unclaimed, notice shall be served pursuant to Rule 4 of the 
Montana Rules of Civil Procedure and notice will posted on the 
premises. 

Proponents' Testimony: 

There were no proponents. 

Opponents' Testimony: 

Gordon Morris, Executive Director, Montana Association of 
Counties, said he opposed the bill for a variety of reasons. 
He said MACo has extensively studied the tax deed provisions of 
the law and recognizes there are some problems. He said if a tax 
payment is not made in November for the first half taxes, a 
delinquency is created. The Treasurer then publishes notice of 
the delinquency. At that point anyone can take an assignment on 
the property which will stay in effect until the taxes are paid. 
If the taxes are allowed to go delinquent for a total of 36 
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months, then the county is authorized to proceed with the 
transfer of the tax deed. The redemption period is 36 months for 
residential property and 24 months for subdivided property. 
There is a notice published in the paper every November and May 
during the 36 'month period. 

He said the title says the property tax sale notice is being 
revised. The notice of issuance of tax deed is, in fact, being 
revised in Chapter 18 rather than Chapter 17, therefore, the bill 
is flawed. The entire provision is applicable only if the 
person taking tax deed is someone other than the county. He 
presented copies of Rule 4 to the committee (Exhibit #2). 
He said Rule 4 is a lawyer's nightmare. 

Mike Stephen, Montana Clerk and Recorders, expressed 
opposition to the bill. 

Sharon Lincoln, Rosebud County Treasurer, expressed 
opposition to the bill as presented and agreed with the previous 
testimony. 

Questions From Committee Members: 

There were none. 

Closing by Sponsor: 

Senator Towe closed by rebutting Mr. Morris' arguments. He 
said part of the problem is the Post Office. He indicated he was 
not referring to the original sale, but the tax deed. Due to a 
Supreme Court ruling, all tax deeds during the depression were 
ruled invalid. He said you cannot rely on a tax title taken in 
Montana. 

ADJOURNMENT 

Adjournment At: 10:00 a.m. 

SEN 

MH/jdr 
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Senate Bill 206 
Introduced by Sen. Halligan 

Proponent's Summary for 
Kerry N. Newcomer 

265 West Front 
Missoula, MT 59802 

728-4950 

Problems addressed by SB 206: 

vt"I\J,/IT[ I /);(/,1;! h! / 

al/lIJll IVtl_ / 

DATL ~!6 iii 
BIl I { -- . 

L NO_ 26 ati;!!. :_;: 

1. Existing application procedures for alcoholic beverage 
licenses do not prohibit consideration of concurrent non 
competing applications for the same location. After a 
decision denying a contested application the Department of 
Revenue has gone on to consider a second application for the 
same premises while the first decision is under 
administrative appeal or judicial review. This can happen 
where the applicant abandons or withdraws the initial 
application and submits a second application. The 
Department of Revenue does not have clear authority to rely 
upon prior decisions, so the Department considers the second 
application without a determination on the merits of the 
initial application. Interested persons have a right to 
participate in these decisions and the inability to reach a 
determination on the merits deprives those interested in 
substantive due process. 

• Section 1 of SB 206 requires completion of 
administrative and judicial review before a subsequent 
application may be considered. 

2. After an application is denied based upon suitability of 
location, subsequent applications for the same location must 
be considered by the Department of Revenue. Under existing 
procedures the Department publishes notice of the 
application and holds a hearing if protests are received. 
Opponents of the application may be required to duplicate 
their efforts opposing applications for the same location. 
Department efforts and time are also duplicated. 

• Section 2 of SB 206 prohibits consideration for five 
years of an application for a location that has been found 
to have an adverse and serious affect on people residing in 
the vicinity. 

Senate Bill 206 
Proponent's Summary Page 1 of 2 



3. Under existing procedures the Department of revenue must 
publish a notice of an application and hold a public hearing 
if any protests to the application are received. It is not 
clear if the Department has discretion to deny an 
application before publication. 

• Section 4, amending § 16-4-203, MeA, puts the initial 
burden on the Department to determine that issuance or 
transfer of the license is justified by public convenience 
and necessity. If there is a basis for denial, such as a 
determination that the location adversely affects the 
residents in the vicinity, the Department has discretion to 
deny the application without conducting a public hearing. 
The applicant retains the right to administrative review. 
If the Department does not deny the application, then notice 
is published and if the application is opposed, a public 
hearing is held. 

• Section 5, amending § 16-4-207, MeA, modifies the 
investigation provisions of the code to be consistent with 
the Department's discretion to deny an application before 
publication and hearing. 

4. Once an application is granted the Department has no 
apparent authority to place restrictions on a license. 

• Section 3, amending § 16-1-302, MeA, gives the 
Department authority to restrict a license after a hearing 
or by agreement. 

• Section 6, amending § 16-4-402, MeA, provides the 
Department an enforcement mechanism where false information 
is given on application or renewal. 

• Section 7, amending § 16-4-404, MeA, clarifies when 
notice of transfer must be published for existing licenses. 

• Section 8, amending § 16-4-405, MeA, clarifies when the 
Department is prohibited fro~ issuing a license. 

• Section 9, amending § 16-4-406, MeA, provides the 
Department a method and authority for review of licensing 
eligibility. 

Senate Bill 206 
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ing: "T

his action is brought for the purpose o
f quieting title to 

lated in
... 

C
ounty, M

ontana, and described as follow
s: 

(H
ere insert 

~r,iptions of land.)." F
or exceptions to this form

 
of sum

m
ons see 4D

(4) 

I. 

e," set forth hereinafter. 
' 

Sec. 4, C
h. 13, L

. 1961; am
d. Soc. I, C

h. 189, L 
1963; am

d. S
up. C

t. O
rd. 10750. 

efT. July 1, 1965; am
d. Sup. C

L O
rd. 10750-7, Sept. 29. 196;, efT. Jan

. I. 1968. 

S
um

m
oning jo

in
t d

eb
to

rs 
n

o
t 

originally 
served. 25-15-101. 

S
um

m
ons in M

unicipal C
ourts. 25-30-103. 

S
um

m
ons in partition pro!,eedings, 70-29-110. 

'4
D

. 
S

ervice. (1) B
y w

hom
 served. 

(a) 
Service of all process shall 

in the county w
here the party to be served is found by a sheriff, dep

constable, or any other person over the age of 18 not a party to 

A
 sum

m
ons and com

plaint m
ay also be served upon a defendant 

individual other than a m
inor or an incom

petent person or upon 
or foreign 

corporation or partnership or other unincorporated 
by m

ailiD
lz a copy of the sum

m
ons and com

plaint (by first class 
to the person to be served, together w

ith tw
o copies 

acknow
ledgm

ent conform
ing substantially to form

 
18-A

 and 
.,,~veIOoe, PO

Stage prepaid, addressed to the sender. If no acknow
ledg

under this subdivision of this rule is received by the sender 
after the date o

f m
ailing the sum

m
ons and com

plaint, service 

a-i· 
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, 
.,. 

corporation, partnership, or association; or by l
e
a
~
g
 such copi~s at t,he ,office 

o
f such sum

m
ons and com

plam
t shall be mad~ hy one of the persons m

en'f 
place of business of the corporation, partnershIp, or assocIation W

lthm
 the 

tioned in R
ule 40(1}(a) in the m

anner prescnbed by R
ule 40(2) and Rul~J: 

O~te w
ith the person in charge of such office; o

r (ii) by delivering, a copy of 
40(3), 

, 
" 

' 
"rl!I 

:he sum
m

ons and com
plaint to the registered agent of said corporation nam~d 

(ii) U
nless good cause IS show

n for, not dom
g so, the court ~hall order the 1 

on the records of the secretary of state, or to any o~er agent or attor':1ey m
 

paym
ent o

f costs o
f the personal,se:"lce by the person ~e,rved If such,personl 

fact authorized by appointm
ent or b~ statute to ,rec:elve or a;cept servl,ce on 

does not com
plete and return W

lthm
 

20 days after m
allm

g, the notice ani 
behalf of the corporation, partnershIp, or aSSocIatIO

n, 
proV

Ided th~t if the 
acknow

ledgm
ent of receipt o

f sum
m

ons" 
'~1 

agent or attorney ir! fact is one d,esignated by statu:e to rece~~e ~ervlce, su~h 
(ii,i) T

h
e notice and acknow

ledgm
ent o

f receIpt of sum
m

?ns ~
d
 com

PI,&
Jnt , 

further notice as the statute requIres shall also be IP,ven; or (111) if the shenff 
shall be signed and dated, Service o

f sum
m

ons and com
plam

t w
ill be deem

ed 
hall m

ake return that no person upon w
hom

 service m
ay be m

ade can be 
com

plete on the date o
f signature o

f the defendant as show
n on the acknow

l-
~ound in the county, then service m

ay be m
ade b:y leaving a co~y of the, sum

-
edgm

ent, 
,
"
 

D
lons and com

plaint at any office of the corporation, partnershIp, o
r um

ncor-
(2) 

P
ersonal service w

ithin the state, 
T

he sum
m

ons and com
plam

t shall 
porated association w

ithin this state w
ith the person in charge of such office; 

be served together, T
he plaintiff ~hall furnish the person m

aking service w.!th 1 
or (iv) if the suit is against a corporation w

hose charter or right to
 do busi-

such copies as are necessary, Service shall be m
ade as follow

s: 
' ~'.. 

ness in the state has expired or been . forfeited, by delivering a copy thereof 
(a) 

U
pon an individual other than an infant or an, incom

p,etent person, by 
to anyone of the persons w

ho have becom
e trustees for the corporation and 

delivering a copy of the sum
m

ons and o
f the com

plam
t to h~m personally. or 

'it.s stockholders or m
em

bers, 
, 

by delivering a co~y o
f th

e sum
m

ons and ,of the ~omplamt to
 an a~en 

.;"ijdO
 

W
hen a claim

 for relief is pending in any court of this state agal~st 
authorized by appom

tm
ent ,or by law

 to receIve sen;ce of ~rocess, proV
ld 

';':a,corporation organized under the law
s of this state, or against a corporatIO

n 
th

at if the agent is one deSIgnated by statute to receIve service, su
c
h

fu
¥

 
':organized under the law

s of any other state o
r country, th

at has filed a copy 
notice as the statute requires shall be given, 

. 
..' , 

, 
. 

',
\
0

>
 

','of its charter in the office o
f the secretary o

f state of M
ontana and qualified 

(b) 
U

pon a m
inor over the age o

f 14 years, by deh~ermg a copy of 
;to do business in M

ontana; o
r against a corporation organized under the law

s. 
sum

m
ons and com

plaint to him
 personally, ~nd by leaV

Ing a cOI?Y ther~! 
". f any other state or country w

hich is subject to the jurisdiction of the courts 
his dw

elling house or usual place o
f abode W

Ith som
e adult o

f sU
Itable dISC 

of this state under the provisions of R
ule 4B

 above, even though such corpo-
tion then residing therein, or by delivering a copy o

f the summ~ns and,~? 
ration has never qualified to do business in M

ontana; or against a national 
plaint to an agent authorized by appointm

ent or by law
 to receIve s~~ce 

.
.
.
,
 g corporation w

hich, through insolvency or lapse of charter, has ceased 
process, 

. 
. 

. 
.~~:iI 

' .. do business in M
ontana; and none of the persons designated in 0(2}(e) 

.(c) 
U

pon a m
inor under the age of 14 years, by delivering a copy of 

,-
ediately above can w

ith the exercise o
f reasonable diligence be found 

sum
m

ons and com
plaint to his guardian, if he has one w

ithin th~ stat,e,." 
. 'thin' M

ontana, the party causing sum
m

ons to be 
issued shall exercise 

if not, then to
 his father or m

other or other person or agency haV
Ing hl~, 

. 
nable diligence to ascertain the last know

n address of any such person, 
o

r control, or w
ith w

hom
 he resides, or if service cannot be m

ade upon. 
n the filing w

ith the clerk of court in w
hich the claim

 for relief is pending 
o

f them
, then as provided by order of the court, 

'. :;.. 
an affidavit reciting th

at none of the persons designated in 0(2)(e) can 
(d) 

U
pon a person w

ho has been adjudged o
f unsound m

ind by a co , 
. 

r due diligence be found w
ithin M

ontana upon w
hom

 service o
f process 

this state, or for w
hom

 a guardian has been appointed in this state ?y
 re . 

';'.-.Pe m
ade, and reciting the last know

n address o
f any such person, o

r 
of incom

petency, by delivering a copy o
f the sum

m
ons and complamt.~ 

. :' g that after the exercise of reasonable diligence no such address for any 
guardian, if there be a guardian residing in this state appointed and. ~. 

'/ 
person could be found, and there has also been deposited w

ith the said 
under the law

s of this state, If there be no such guardi~, the ~ourt. 
.. ~_the sum

 of $5 to be paid to the secretary of state as a fee for each of 
appoint a guardian ad litem

 for the inc~mpetent person, W
Ith o

r Wlthou~ 
defendants for w

hom
 the secretary of state is to receive said service, then 

sonal service on the incom
petent, as the court m

ay direct, W
hen a, 

•. 
"derk of court shall issue an order directing process to be served upon the 

alleged to be of unsound m
ind, but has not been so adjudged by a" '

"
,
 

of state of the state of M
ontana or, in his absence from

 his office, 
this state, such party m

ay be brought into court ,by servi~e o
f pr?C

ess 
.' 

. .l·t.he deputy secretary of state of the state of M
ontana. S

uch af~da .. ;t 
ally upon him

, T
he court m

ay also stay any action pending agam
st .8)i 

.be B
ufficient evidence of the diligence of inquiry m

ade by affiant, 1f the 
on learning th

at such person is o
f unsound m

ind" 
,
1

 
. 
.
.
.
 vit recites that diligent inquiry w

as m
ade, and the affidavit need not 

(e) 
U

pon 
a dom

estic corporation, partnershIp or other unm
corpO

! 
,. the facts constituting such inquiry, W

henever service is also to be m
ade 

association, 
o

r upon 
a 

foreign 
corporation, partnership o

r other UJl 
publication as provided in 40(5), o

r upon other persons as provided 
porated association. established by the law

s of any other state or colli! ... 
6), the affidavit herein required m

ay be com
bined in the sam

e instru-
having a place o

f business w
ithin this state or doi,ng busine~s ~erem. 

: 
'th the affidavit required under 40(5)(c) and 40(6), T

h
e said clerk o

f 
perm

anently or tem
porarily, or w

hich w
as doing busm

ess herem
 ~Ithe: 

_ 
then m

ail to the secretary of state the original sum
m

ons, one copy 
nently, o

r tem
porarily at the tim

e the claim
 fo! relief accrued: (1) ,~~ 

ons and one copy of the affidavit for the files o
f the secretary 

in
g

 
a 

copy 
o

f th
e 

su
m

m
o

n
s 

an
d

 
co

m
p

lam
t 

to
 

an
 

offIce!" 
ue COpy of the sum

m
ons attached to a copy of the com

plaint for 
superintendent or m

anaging or general agent. or partner. or ___ ~~ ... t ... 
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each of the defendar.ts to be served by service upon the secretary o
f state, 1IIId"" 

this state or an order of the court or a citation by the court m
ade pursuant 

the fee 
for service, to the office o

f the secretary o
f state. T

h
e secretary . 

thereto provides for the service of a notice or of an order or o
f a citation in 

state shall m
ail copy o

f the sum
m

ons and com
plaint by certified or registe· 

lieu of su
=

o
n

s upon any person, service shall be m
ade under the circum

-
m

ail w
ith a return receipt requested to the last know

n address o
f any of t . 

.tances and in the m
anner prescribed by the statute or order o

r citation; and 
persons designated in 0(2)(e) above, if know

n, or, if none such is know
n 

w
ith the further exception th

at all persons are required to com
ply w

ith the 
it is a corporation not organized in M

ontana, to the secretary o
f state of 

provisions hereafter prescribed in 0
(5

)(h
), and w

ith th
e provisions o

f 
state in w

hich such corporation w
as originally incorporated, if know

n; and the 
33-1-603, 

33-1-613, 33-1-614, 33-2-314, 33-2-315, 
70-28-207 

70-28-208 
secretary o

f state shall m
ake his return as hereinafter provided under R

ult 
70·28-209, and 70-28-212, M

ontana C
ode A

nnotated, w
hen the action pertain~ 

40(6). W
hen service is so m

ade, it shall be deem
ed personal service on 

to the provisions o
f such sections. 

corporation, and the said secretary o
f state, o

r his deputy w
hen the s~re 

: 
(5) 

Service by publication -
w

hen 
perm

itted -
effect 

_ 
m

anner _ 
is absent from

 his office, is hereby appointed agent o
f such corporatIon 

proof. 
service o

f process in cases hereinbefore lD
entioned. In any action w

here dui' 
. (a) 

W
hen perm

itted. A
 defendant, w

hether know
n or unknow

n, w
ho has 

diligence has been exercised to locate and serve any o
f the persons designa . 

D
ot been served under the foregoing subsections of this rule can be served by 

in 0(2)(e) above, service shall be deem
ed com

plete upon said corporati . 
publication in the follow

ing situations only: 
regardless o

f the receipt o
f any return receipt o

r advice o
f refusal of 

"' .: (i) 
W

hen the subject of the action is real or personal property in this state 
addressee to receive the process m

ailed, as is hereinafter required by 4D
( 

;: 
and ~he 

defendan~ has 
or claim

s 
a lien 

or interest, 
actual 

or contingent, 
provided, how

ever, that except in those actions w
here any o

f the persons.. 
)herem

, or the rehef dem
anded consists w

holly or partially in excluding the 
ignated in 0(2)(e) above have been located and served personally as he 

endant from
 any interest therein. T

his subsection shall apply w
hether any 

above provided, then service by publication shall also be m
ade as provi. 

Ch defendant is know
n or unknow

.n. 
hereafter in 40(5)(d) and 40(5)(h); the first publication m

ust be m
ade ~

 
:C!i) .W

h.en the action is to foreclose, redeem
 from

 
or satisfy a m

ortgage, 
60 days from

 the date the original sum
m

ons is m
ailed to

 the secretary of 
... or hen upon real or personal property w

ithin this state. 
as herein provided, and if said first publication is not so m

ade, the a 
.Jiil) W

hen the action is for dissolution o
r for a declaration o

f invalidity of 
shall be deem

ed dism
issed as to any such party intended to be served by'" 

.
~
a
g
e
 of a resident of this state or'for m

odification o
f a decree o

f disso-
publication; and service shall be com

plete upon the date o
f the last p 

:on granted by a court of this state. 
cation of sum

m
ons. 

~' 
(~) W

hen the defendant has property w
ithin this state w

hich has been 
W

hen service of process is m
ade as herein provided, and there is no ap ,

.
~
e
d
 or has a debtor w

ithin this state, w
ho has been garnished. Jurisdic-

ance thereafter m
ade by any attorney for such corporation, service o

f all 0 
• :~der t?is subsection m

ay be independent o
f or supplem

entary to juris-
notices required by law

 to be served in such action m
ay be served uPO!.l 

.. n acqU
ired under subsections (5)(a)(i), (5)(a)(ii), and (5)(a)(iii) herein. 

secretary o
f state. 

.. 
). E

ffect of service by publication. 
W

hen a defendant, w
hether "know

n 
(g) 

U
pon a city, village, tow

n, school district, county, or public agen 
.;'imkno~, has been served by publication as 

provided in this rule, 
any 

board of any such public bodies, by delivering a copy o
f the sum

m
ons 

-.. 
of ~IS state having jurisdiction m

ay render a decree w
hich w

ill adjudi. 
com

plaint to any com
m

issioner, trustee, board m
em

ber, m
ayor o

r head of:-
.~y ~tere$t of su~h defendant in the status, property, or thing acted 

legislative departm
ent thereof. 

.
'
 

_ but It m
ay not bm

d the defendant personally to the personal jurisdic. 
(h) 

U
pon the state, or any state board o

r state agency, by delive 
-
~rthe court unless som

e ground for the exercise of personal jurisdiction 
copy o

f the sum
m

ons and com
plaint to

 the attorney general and to any. 
:s" 

;. 
• 

party w
hich m

ay be prescribed by statute. 
~;~. 

.e.Ji!lm
g of pleading and affidavit for service by publication; and order for 

(i) 
U

pon an estate by delivering a copy o
f the sum

m
ons and com

p . . 
. 

on. 
B

efore service of the sum
m

ons by publication is authorized in 
the" personal representative thereof; upon a tru

st by delivering a copy: Ii 
, :e

re
 ~hall. be filed w

ith the clerk in the district court o
f the county 

sum
m

ons and com
plaint to any trustee t

h
e
r
e
o

f
.
'
 t: _ 

. e. actIon IS
 c?m

m
enced (i) a pleading setting forth a claim

 in favor 
(3) 

P
ersonal service outside the state. 

W
here service upon any;. 

ilaintiff and agam
st the defendant in one of the situations defined in 

cannot, w
ith due diligence, be m

ade personally w
ithin this state, se , 

ve; and 
(ii) in

 situations defined in 
(5)(a)(i), 

(5)(a)(ii), (5)(a)(iii), 
sum

m
ons an~ com

plaint. m
ay. be. ma~e by se~ce outside this state 

:tn the of the s~mmons showi~g the, failure to find any defendant desig-
m

anner prO
V

Ided for servIce w
lthm

 thIS state, W
Ith the sam

e fo~e and 
'~c*tate 

com
plam

t, an affidaV
It statm

g that such defendant resides out 
as though service had been m

ade w
ithin this state. W

here serV
Ice by 

. 
:d:,r has departed from

 the state, or cannot, after due diligence, 
cation is perm

itted as hereinafter provided, personal service o.f a
s
., 

• ':~ th
 m

 the state, ,or conceals him
self to avoid the service of sum

-
and com

plaint upon the defendant out of the state ~hall be equ~v.alent . 
" 

d e .defen~t IS
 a dom

estic or foreign corporation, th
at none o

f 
shall dispense w

ith th
e procedures and the publicatIon and m

ailing P
. 

. a
t
a
:
l
g
n
a
~
 m

 0(2)(e) above can, after due diligence, 
be found 

for hereafter in 4(5)(c), 4(5)(d) and 4(5)(e) o
f this rule. 

. 
. "

; 
-

.'. or, if the defendant is an unknow
n claim

ant, by show
ing that 

(4) 
O

ther service. 
A

ll process in any form
 o

f action shall be se~~ 
'*'~c:m~ent search and inquiry for all persons w

ho claim
, or m

ight 
m

anner specified in this rule w
ith the exception th

at w
henever a 

,title, estate, or intpT
P

ot iT' 
"
"
 Ho~ 

M
 

_ 
•
•
•
•
•
•
•
•
 1

. •.. 
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property, or any thereof, adverse to plaintiff's ow
nership, or any cloud 

plaintiffs title thereto, w
hether uich claim

 o
r possible claim

 be 
.;·,t~:\' contingent, including any right o

f dow
er, inchoate o

r accrued, and th
at he 

.,:.;-. "i--
pecifically nam

ed as defendants in such action all such persons w
hose 

: 
~, 

an
 be ascertained; such affidavit shall be sufficient evidence o

f th
e dilil!'en;1!1 

It 
f any inquiry m

ade by th
e affiant, if the affidavit recite the fact th

at 
. quiry w

as m
ade, and it need not detail the facts constituting such 

~
 an

d
 if desired, it m

ay be com
bined in

 one in
stru

m
en

t w
ith th

e .. t"fi..l.~. 
:. ry 

"-
required u

n
d

er 4D
(2)(f), o

r 4D
(6); an

d
 

(iii) in
 th

e situ
atio

n
 

~i'4 
(5)(a)(iv) above, there m

ust be first presented to the court proof 
N

 
attachm

ent or garnishm
ent has been effected. U

pon com
plying hereW

ith 

........ --; 
plaintiff m

ay obtain an
 order for the service o

f sum
m

ons to be m
ade 

-
the defendants by publication, w

hich order m
ay be issued by either the 

Z
 o

r the clerk o
f th

e court. 
. ~ if 

(d) 
N

um
ber o

f publications. 
S

ervice o
f the sum

m
ons by publication 

-
l
o

b
e
 m

ade by publishing th
e sam

e three tim
es, once each w

eek for 
w

eeks, in a new
spaper published in the county in w

hich the action 
if a new

spaper is published in such county, and if no new
spaper 

in such county then in
 a new

spaper published in an adjoining 
having a general circulation therein. 

_ . '. 
.
'
 .. ' _ 

(e) 
M

ailing sum
m

ons an
d

 com
plaint.· A

 copy of the summon~ for 
cation and com

plaint, at any tim
e after the filing o

f th
e affidavit for 

cation an
d

 n
o

t later th
an

 10 days after the first publication o
f the 

.. 
shall be deposited in .som

e post office in this state, postage D
reD

llta_c 
directed to the defendant at his place o

f residence unless th
e 

publication states th
at th

e residence o
f the defendant is unknow

n_)J 
defendant is a corporation, and personal service cannot w

ith due 
effected w

ithin M
ontana on any o

f the persons designated in D
(2)(e) 

then service m
ay be com

pleted on said corporation by service upon the . 
tary o

f state in the m
anner, and follow

ing the procedure outlined in 
. 

above. 
(f) 

T
im

e 
w

hen 
first 

p
u

b
licatio

n
 

or 
service 

outside 
state 

m
ade. 

T
h

e first publication o
f sum

m
ons, or personal service o

f the 
and com

plaint upon the defendant out o
f the state, m

ust be m
ade 

days after the filing of the affidavit for publication. If n
o

t so m
ade, 

shall be deem
ed dism

issed as to any party intended to
 be 

publication. 
.. 

(g) 
W

hen service by p
u

b
licatio

n
 or outside state com

plete. 
publication is com

plete on th
e date o

f the last publication o
f 

o
r in case o

f personal service o
f the sum

m
ons and com

plaint 
dant out o

f the state, on th
e date o

f such service. 
(h) 

A
dditional in

fo
rm

atio
n

 to be published. 
In

 addition to 
sum

m
ons prescribed above 

in "C
. P

rocess, 
(2) 

S
u

m
m

o
n

s-fo
rm

," 
lished sum

m
ons shall state in general term

s the nature o
f the 

all cases w
here publication o

f sum
m

ons is m
ade in an

 action in 
title to, or any interest in o

r lien upon real property is involved, 
o

r brought into question, th
e publication shall also contain a 

the real property involved, affected or brought into question 
statem

ent o
f th

e object o
f th

e a
c
t
i
o

n
.
'
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. 
(6) 

(a) 
Service on secretary o

f state. 
W

henever service is to be 
m

ade 
upon certain corporations as provided hereinabove in D

(2)(f) and D
(5)(e), the 

requirem
ents of said D

(2)(f) m
ust be com

plied w
ith. In all other cases, unless 

otherw
ise provided by statute, w

henever the secretary o
f state o

f the state o
f 

M
ontana has been appointed, or is deem

ed by law
 to have been appointed, 

as the agent to receive service of process for any person w
ho cannot w

ith due 
diligence be found o

r served personally w
ithin M

ontana, the party, o
r his 

attorney, shall m
ake an

 affidavit stating the facts show
ing th

at the secretary 
of state is such agent, and stating the residence and last know

n post-office 
address of the person to be served, and shall file such affidavit w

ith the clerk 
of court in w

hich such claim
 for relief is pending, accom

panied by sufficient 
Copies of the affidavit, sum

m
ons and com

plaint for service upon the secretary 
of state, and there has also 

been deposited w
ith the clerk of th

e court in 
w

hich such claim
 for relief is pending the sum

 of $5 to be paid to th
e secre

of state as a fee for each of said defendants for w
hom

 the secretary o
f 

is to receive such service; then the clerk shall forw
ard the original sum


one copy of the sum

m
ons and one copy o

f the affidavit for the files 
secretary of state, and one copy o

f the sum
m

ons attached to copy o
f 

Ihecom
plaint for each of the defendants to be served by service upon the 

of state, and the fee, to the office o
f the secretary of state. 

on the secretary of state shall be sufficient personal service 
person to be served, provided th

at notice o
f such service and a copy 

sum
m

ons and com
plaint are forthw

ith sent by registered o
r certified 

by the secretary of state or his deputy to the party to be served at his 
address, m

arked "D
eliver to A

ddressee O
nly" and "R

eturn R
eceipt 

and provided further th
at such return receipt shall be received by 

......... t-"rv of state purporting to have been signed by said addressee, or the 
state shall be advised by the postal authority th

at delivery of said 
certified m

ail w
as refused by said addressee, except in those 

com
pliance is excused under the provisions of D

(2)(f) above. T
he 

w
hich the secretary of state receives said return receipt, or receives 

the postal authority th
at delivery of said registered or certified m

ail 
by the addressee, shall be deem

ed the date of service. 
alternative to sending the sum

m
ons and com

plaint by registered or 
m

ail, as herein provided, the secretary o
f state, 9r his deputy, m

ay 
of the sum

m
ons and com

plaint to be served by any qualified law
 

officer, in accord w
ith the procedure set out in D

(I), (2) o
r (3) 

1..,R
C

retary of state, or his deputy, shall m
ake an original and tw

o copies 
(1) the fact o

f service upon him
 by the clerk o

f court, 
and hour of such service; (2) the fact of his m

ailing a copy 
~
o
n
s
 and com

plaint and notice to the defendant, including the day 
except in those cases w

here he is relieved from
 doing so 

provisions o
f D

(2)(f) in w
hich cases his affidavit shall so recite; and 

of his receipt of a return from
 the postal departm

ent including 
hour thereof, and attaching to his affidavit a copy o

f such 
:retary o

f state, or his deputy, shall then transm
it th

e original 
his original affidavit along w

ith copy o
f his notice to the 

suC
h notice w

as required, to the clerk of court in w
hich the 

.is pending, and it shall be filed in the claim
 for relief by said 
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clerk of court; and the secretary o
f state shall also transm

it to the attorlle.,1. 
for the plairitiff copy of the affidavit of the secretary o

f state along w
ith 

o
f the notice to the defendant w

here such notice w
as required. T

he secretarJ!. 
of state shall keep on file in his office a copy o

f the sum
m

ons, a copy of 
affidavit served on him

 by the clerk o
f court, and a copy of the affidavit 

cuted and issued by the secretary of state. 
(b) 

C
ontinuance to allow

 defense. 
In any of the cases provided 

R
ule 4D

(2)(O
 

above, 
or provided for hereinabove in 4D

(6)(a), the court 
w

hich the claim
 for relief is pending m

ay order such continuance as m
ay 

necessary to afford reasonable opportunity to defend the action. 
" 

(7) 
A

m
endm

ent. 
A

t any tim
e, in its discretion, and upon such notice 

term
s as it deem

s just, the court m
ay allow

 any process or proof of 
thereof to be am

ended unless it clearly appears th
at m

aterial prejudice 
result to tht; substantial rights of the party against w

hom
 the process 

(8) 
P

roof of service. 
P

roof o
f the service of the sum

m
ons and 

com
plaint or notice, if any, accom

panying the sam
e m

ust be as follow
s: 

(a) 
If served by the sheriff or other officer, his certificate thereof; 

(b) 
If by any other person, his affidavit thereof; 

, 
, 

(c) 
In case o

f publication an affidavit of the publisher aild an 
the deposit of a copy of the sum

m
ons and com

plaint in the post 
required by law

, if the sam
e shall have been deposited; or 

"
, 

_:', 
(d) 

T
he w

ritten adm
ission o

f the defendant show
ing the date im

d 
service. 

',-
(e) 

If service is m
ade under R

ule 4D
(1)(b) above, return shall be 

the sender's filing w
ith the court the acknow

ledgm
ent received 

such subdivision. F
ailure to m

ake proof of service does not affect 
o

f the service. 
, 

, 
' 

T
he certificate or affidavit of service m

entioned in this subdivisioif 
state the tim

e, date, place, and m
anner of service. 

(9) 
C

ontents of affidavit of service. 
W

henever a process, pleading, 
of court, or other paper is served personally by a person other than 
or person designated by law

, the affidavit of service w
hen m

ade, 
th

at the person so serving is of legal age, and the date and place 
the service. It also shall state th

at the person m
aking such service 

person served to be the person nam
ed in the papers served and the 

intended to be served. 
' .' 

(10) 
P

rocedure w
here only part of defendants are served. 

If the 
is served on one or m

ore, but not all, of the defendants, the plaintiff 
ceed to trial and judgm

ent against the defendant or defendants on ' 
process is served, and m

ay at any tim
e thereafter have a sum

m
ons . 

defendant not served w
ith the first process to cause him

 to 
court to show

 cause w
hy he should not be m

ade a party to 
U

pon such defendant being duly served w
ith such process, 

hear and determ
ine the m

atter in the sam
e m

anner as if such 
been originally brought into court, and such defendant shall also 
the benefit o

f any paym
ent or satisfaction w

hich m
ay have been m

, 
judgm

ent before recovered. 
H

istory: 
E

n
. Sec. 4, C

h. 13, L 
1961; am

d. Sec. I, C
h. 189, L 

1963; am
d. S

up. <;t-
A

pr. I, 1965, err. Ju
ly

 I, 1965; am
d. S

up. C
L

 O
n

l. 10750, S
ept. 7, 1965, err. JfIA

, 
S

up. C
L

 O
n

l. 10750, N
o

 •• 28, 1966, err. Jan
. I, 1967; am

d. S
up. C

L
 O

n
l. 10750-7, 
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U
L

E
S O

F C
M

L
 PR

O
C

E
D

U
R

E
 

R
ule 5(b) 

elf. Jan
. I, 1968; am

d. S
up. C

L
 O

rd. 10750-10. O
ct. 22, 1971, err. Jan

. I, 1972; am
d. S

up. C
L

 
()rd. 10750, D

ec, 31, 1975, err. M
arch I, 1976; am

d. S
up. C

L
 O

n
l. O

ct. 9. 1984, err. O
ct. 9, 1984. 

cross·R
eferences 

, Service in national parks.2·}·205. 2-1-207. 
. 

Service on Indian land, 2·1·307. 

S
ervice o

f W
rit ofC

ertiorarl, 27,25·204. 
S

ervice o
f W

rit o
f M

andam
us, 27·26·205. 

S
ervice o

f sum
m

ons in quo w
arranto action • 

" Service o
f
p
~
 on state. 2·9·313. 

, process o
f D

istrict C
ourts. 3·5·304. 

27,28·202,27·28·203. 
C

om
m

issioner o
f insurance as atto

rn
ey

 for 
service o

f process. 33·1,601. 
R

egistration o
f process serven, T

itle 25, ch. I, 
S

erv
ice o

f p
ro

cess o
n

 foreign. alien
, an

d
 

dom
estic insurance corporations, 33·1·602. 

part 11. 
Service o

f proc ... an
d

 other p
ap

en
, T

itle 25, 
S

erv
in

g
 process o

n
 in

su
ran

ce co
m

p
an

ies. 
33·1·603. 

d.,3. 
' 

" S
ecretary o

f S
tate's feea for accepting aervice 

of proceaa. 25·10-206. 
~
N
o
 charge for copies furnished by p

arty
. 

'25·10-402. 
Perm

issible uae for affidavits, 26·1·1002. 
A

ffidavit o
f printer o

r publisher as evidence o
f 

publication, 26·}·1011. 
stock -

service o
n

 S
ecretary o

f 

S
ervice o

f process upon corporation. 35·1·307. 
S

ervice o
f process o

n
 foreign co

rp
o

ratio
n

, 
35·1·1014. 

S
ervice o

f process upon nonprofit co
rp

o
ra· 

tion. 35·2·304. 
S

ervice o
f sum

m
ons 

in 
action 

for 
forcible 

entry an
d

 unlaw
ful detainer. 70·27·114, 

A
ction for partition o

f real property, m
anner 

o
f aervice, 70·29·111. 

R
ule 5. 

S
ervice an

d
 riling o

t pleadings an
d

 o
th

er p
ap

ers 

5(a). 
S

ervice -
w

h
en

 req
u

ired
, E

xcept as otherw
ise provided 

rules, every order required by its term
s to be served, every pleading 

iobaeQ
uent to the original com

plaint unless the court otherw
ise orders 

num
erous defendants, every paper relating to discovery required to 

'10.:.. '.A_.A" upon a party unless the court otherw
ise orders, every w

ritten 
er than one w

hich m
ay be heard ex parte, and every w

ritten notice, 
llPearance. dem

and. offer of judgm
ent, designation of record on appeal, and 

shall be served upon each of the parties. N
o Service need be 

parties in default for failure to appear except that pleadings assert· 
additional claim

s for relief against them
 shall be served upon them

 
provided for service of sum

m
ons in R

ule 4. 
' 

Sec. 5, C
h. 13. L 

1961; am
d. S

up. C
L

 O
n

l. 10750-7, S
ept. 29, 1967, eff. Jan

. 
S

up. C
L

 O
n

l. 10750, D
ec. 31, 1975, err. M

arch I, 1976. 

Service or notice o
f intent to

 institU
te forfei· 

tore proceedings, 44-12·201. 

'" 
S

ervice -
how

 m
ade. W

henever under'these rules service 
or perm

itted to be m
ade upon a party represented by an attorney 

shall be m
ade upon the attorney unless service upon the party 

ordered by the court. Service upon the attorney or upon a party 
by delivering a copy to him

 or by m
ailing it to him

 at his last 
or, if no address is know

n, by leaving it w
ith the clerk of the 

of a copy w
ithin this rule m

eans: handing it to the attorney 
or leaving it at his office w

ith his clerk or other person in 
or, if there is no one in charge, leaving it in a conspicuous 

or, if the office is closed or the person to be served has no 
it at his dw

elling house or usual place of abode w
ith som

e 
age and discretion then residing therein. Service by m

ail is 




