MINUTES OF THE MEETING
HIGHWAYS AND TRANSPORTATION COMMITTEE
MONTANA STATE SENATE

March 28, 1985

The twentieth meeting of the Highways and Transportation was called
to order at 12:30 p.m. on March 28, 1985 by Chairman Lawrence
G. Stimatz in Room 410 of the Capitol Building.

ROLL CALL: All members were present.
There were visitor's in attendance. (SEE ATTACHMENT)

Senator Stimatz stated that the hearing on HB 383 would now be fin-
ished with questions from the committee.

Questions from the committee were called for.

Senator Bengston asked how they determined what was potentially pro-
fitable, as referred to in the bill? Representative Nathe replied
that "potentially" was added to the word "profitable" because of the
rate spreads of the munipulation of spread rates between main lines
and branch lines in order to dry up traffic on a branch line to show
that it was not being used by the ICC.

Senator Bengston asked Representative Nathe if that was provable?
Representative Nathe replied he did not know, but he would assume by
the fact that they were losing grain someplace and picking it up some-
where else, that this would prove it.

Senator Bengston stated she was concerned with what the State of
Montana could do, by law, as far as management decisions were con-
cerned. Representative Nathe commented once again, stating that
"potentially" was inserted to determine profitability.

Senator Lybeck asked Tom Walsh, representing the Green Business Unit
in Fort Worth, Texas, if he had situations around the country, of
bills being proposed such as HB 383? Mr. Walsh replied he was not
aware of any similiar situation where there was an attempt to cause
the railroad to pay for highway maintenance as a result of railroad
abandonment or other causes.

Senator Lybeck asked Tom Walsh to expand on the issue of rate spread-
ing? Mr Walsh replied that they had no policy on creating spreads,
but transportation was a function of distance, so in a normalized
situation there would be higher rates related to higher distances.

So if a branch line created additional distance it was quite normal
to see a spread in the rates, but there was no deliberate munipula-
tion on the part of the railroads to create an unprofitable situation.
He went on to say that the lines that are considered for abandonment
are those that are either unprofitable or show no potential for be-
coming profitable in the future.

Senator Bengston asked if there had ever been court cases because of
munipulation involved with the rates? Tom Walsh replied he was not
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prepared to state if there had been court cases, but he did be-
lieve if there was one, and it could be demonstrated that the
railroad had done such a thing, then they would be chastized, and
rightfully so.

Senator Bengston asked Tom Walsh if this was common or if it had
ever occured in Montana or our neighboring states? Mr. Walsh re-
plied he had no awareness of it, and he stated that his policy was
contrary to that; his company did not have a policy of munipulating
rates on branch lines simply to make them show as unprofitable, and
the facts demonstrate that upon examination. The lines that were
unprofitable became candidates for abandonment, and it was part of
his responsibility as a marketing person to play shipper/advocator
and find out if there were alternatives to retain the lines and re-
tain the traffic on those lines, to the extent that would cover
their out-of-pocket costs.

Senator Bengston asked Tom Walsh how he classified Burlington Nor-
thern since the Derequlation Act and where did the State of Montana
fit into it? Mr. Walsh replied that even when they were heavily
regulated, they were a free enterprise company, in other words, they
were not a public utility in the sense of a coal burning, electric
producing utility; they had an obligation to function as a business,
make a profit, and provide the service required by law. He stated
that under the Staggers Act, they were not deregulated absolutely.
They had been relieved from many regulations in order to allow them
to function in a more business like manner. He said that in regard
to the State of Montana, they attempt to treat Montana as equitably
as anyone else.

Tom Walsh stated that they did not have any plans to get out of
branch lines in this state, but they did have an obligation to
rationalize their system and that meant to devest themselves of
assests which were a drag on the business. He stated that it was

a requirement of the Staggers Act that they clean up their act and
shed themselves of unprofitable things, bring their cost levels

down and be more competitive in the market place. This was something
that was being done in over 4 years time, that should have been

done over the last 15 years, and it was creating a sense of trauma
that was painful to the public and to them.

Senator Williams asked Bill Fogarty how this would effect the rail-
road in central Montana? Mr. Fogarty replied that it applied to
all railroads.

Senator Williams asked Representative Nathe about the 21.6% of rate
returns on the estimated revenues and costs listed on a table he
submitted as an exhibit on 3/36/85. Representative Nathe replied
that on the bill itself, you deal with lines 1 through 5 to deter-
mine whether a line is profitable (if you subtract the avoidable
costs from the gross income) Lines 6 through 9 of the bill was

used by the ICC when they went through the process of the abandon-
ment procedures. He stated the 21.6 percentage figure was ad-

justed annually and at the time the table was printed it was correct,
however it was down to 18%. The percentage was only included in
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lines one through five of the bill.

Representative Nathe called on Brett Brunner, Department of Commerce,
to explain the formula used. This formula was developed in Texas

to analyze the effects of increased oil drilling on rural, low
volume roadss

When an oil well is developed there is a substantial increase in
heavy traffic. The development in Montana was to determine the
truck volume generated by the abandonments of railroads. Using the
available vehicles in the region, they determined how many trucks
it would take to carry the same volume on roads in Montana. Using
the design techniques that the Highway Department uses to initially
build a road, the stress caused by that number of trucks can be
calculated. The most important point he wanted to make was that the
model very specifically focused on increased traffic alone. It did
not attempt to lay blame on what may or may not had been done by
the Highway Department, and for those reasons the model was consid-
ered very conservative.

Senator Williams asked Representative Nathe where the 7 year and 50%
figures came from that were referred to in the bill? Representative
Nathe replied that the 7 years was a figure that the Highway Depart-
ment used to estimate the time it took to build a road from the time
they started planning. The 50% figure was used to give plenty of
leeway to the railroad and to the legislature.

Senator Farrell asked Bill Fogarty where the 12 million dollar fig-
ure came from that was on the table he submitted on 3/26/85?

(EXHIBIT 5, 3/26/85) Bill Fogarty replied that it was from rail unit
costs that were required by the railroads to be provided to the ICC.
They were system wide costs and could be higher or lower than
Burlington Northern.

Senator Farrell asked Brett Brunner if the formulas used for allo-
cating costs for the use of the highways were undisputed formulas
or something that everyone in the industry used? Mr. Brunner re-
plied that the design formulas used were the techniques that the
Highway Department was using then.

Senator Farrell asked if they were sure the formulas pertained to .-
Montana? Mr. Brunner replied that they did pertain to the highways
in Montana, but there may be other ways to design the roads. The
Highway Department is using the formula to design their highways now.

Senator Williams asked how far the truck had to travel before it got
to a rail unit? Mr. Brunner replied that when they make that assump-
tion, they take into consideration the ultimate rail stations, the
rates of tbose ultimate rail stations, the distance to the ultimate

rail stations and they also rely on information they gather from the
shippers when they survey them.

Senator Bengston asked Bill Fogarty what the responsibilities were of
the State of Montana regarding railroads when addressing the Staggers
Act, and what did he do in the state to comply? Mr. Fogarty replied
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that the Interstate Commerce Commission had a regulatory authority
with the railroads. The position of the Transportation Division
was to protect the shippers and producers and make certain their
products move smoothly across Montana.

Senator Bengston asked Bill Fogarty if they looked at this bill from
a legal standpoint, wasn't Montana laying itself wide open to a law-
suit, and what was the sucess rate of the outcome of the lawsuits?
Mr. Fogarty replied that his division did not do that research, it
was done by Legislative Council.

Senator Tveit asked Tom Walsh if there was a different rate between

the main line and the branch line on grain being shipped? Mr. Walsh
replied not absolutely; the rates from a branch line point could be

identical with the rate on the main line point, but it could also be
different depending on the extra miles and extra service.

Senator Tveit asked Tom Walsh to explain what he meant when he said
grain was being hauled cheaper during the last four or five years.
Tom Walsh replied that as a result of the 52 car rates and other
unit train rates, the sufficiencies had a favorable impact on their
cost structures, so they had been able to initiate rates that had
been competitive with truck and truck barge. Inwestern Montana the
52 car rates set the transportation costs into that market.

Senator Farrell asked someone to explain the 4-R Act. Stan Kaleczyc,
Attorney, representing Burlington Northern, stated the 4-R Act did
not cover trucks or airlines; it was only for railroad transportation
property. Airlines and motor carriers have separate legislation that
is similiar. The 4-R Act has a provision that says you may not dis-
criminate in any tax upon railroads.

In closing, Representative Nathe handed out information concerning
Grain Tariffs from different points (SEE EXHIBIT 2), revenue of

car mile earnings (SEE EXHIBIT 3), and Supreme Court cases from Utah
and Oregon (SEE EXHIBITS 4 & 5). He also stated that as a matter of
law, this bill established a policy based on economics.

The hearing was closed on HB 383.

CONSIDERATION OF HOUSE BILL 710: Representative Kadas, House District
55, was the sponsor of this bill. He stated that under current law,
the only person who could obtain an identification card was someone
who didn't have a driver's license. If someone got their license
suspended for a DUI, the license would be sent to the Department of
Motor Vehicles and they hold it until the time limit sentenced was
up, and that person would not have any identification during that
time period. So, what this did was allow the Department of Motor
Vehicles to issue a person an identification card if their license
had been suspended. The identification card would be similiar to the
driver's license, with the picture, name and address included. The
general summary of this bill is attached as EXHIBIT 1C.

PROPONENTS: Representative Kadas, House District 55, spoke in support
of HB 710.
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OPPONENTS: There were no opponents to HB 710.
Questions from the committee were called for.

Senator Hager stated that driver's licenses can be issued to persons
15 years or older, and asked why the identification cards could only
be issued to persons 18 years or older? Larry Majerus replied that

the age of majority was the reason behind that, and at the time the

law was passed, 18 was the majority age.

Senator Farrell asked Larry Majerus if the profile picture was going
to be on the identification cards? Mr. Majerus replied no, that it
only applied to the driver's license.

Senator Shaw asked Larry Majerus how much the cards would cost, and
how many did.'the department issue? Larry Majerus replied that they
issued over 1000, but he was not sure of the exact cost.

Senator Weeding asked Larry Majerus if he had the listings of the
suspended licenses in his office? Larry Majerus replied yes.

Senator Weeding asked Larry Majerus if the cards would be valid for
age determination in regards to drinking? Larry Majerus replied that
was one of the reasons to issue them.

Senator Lybeck asked Larry Majerus if there was a charge for the
probationary driver's license that was issued to some people under
certain hardship cases? Larry Majerus replied that it depended
upon the conditions the person obtained the license, however,

there were three conditions under which they issue a probationary
license. Under one, the person has to pay to go to counseling,
under the second condition, a fee must also be paid. The only time
they do not pay a fee is when the license is issued for a DUI.

Senator Shaw asked if the bill was really necessary? Larry Majerus
replied that they got complaints from people who they suspended be-

cause they no longer have a photo ID card and they claim they can't
cash checks, etc. He felt it was a problem.

In closing, Representative Kadas stated that if there was a problem
in the committee with the profile picture situation, and he pointed
out that the problem already existed since ID cards were already
being issued without profile pictures, he had no problem if the
committee wanted to put a profile picture into the cards.

The hearing was closed on HB 710.

CONSIDERATION OF HOUSE BILL 531: Representative Kennerly, House
District 9, was the sponsor of this bill. This bill was by request
of the Department of Justice, Motor Vehicle Division. It was an
act to clarify two sections; 61-2-302, driver's improvement program;
and 61-11-101, when a Judge recommends a restrictive probationary
license for an individual who had been convicted of a first offense
DUI. The general summary of this bill is attached as EXHIBIT 1A.
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PROPONENTS: Representative Kennerly, House District 9, spoke in
support of HB 531I.

Larry Majerus, Administrator of the Motor Vehicle Division, spoke in
support of HB 531. He stated this bill did three things; one was

to clarify their authority to issue a probationary license, the
second was that it specified that an offense for violating those re-
strictions was required, and third it clarified the penalty which
will be stated separately in the bill. He also stated there were
three cases when you could get a restrictive probationary license;
one was on a first time DUI offense, the other two were when you

got 15 points under the normal driver's license rule and your license
was suspended, or the driver improvement program. He stated that
this had been a legal problem for several years.

OPPONENTS: There were no opponents to HB 531.
Questions from the committee were called for.
Senator Williams asked Larry Majerus if the probationary licenses
could also be revoked? Larry Majerus replied that they did have

the power to revoke them if the restrictions were violated on them.

The hearing was closed on HB 531.

ACTION ON HOUSE BILL 531: Senator Weeding moved HB 531 BE CONCURRED
IN. The motion carried and passed unanimously. Senator Weeding was
assigned to carry this bill on the floor.

CONSIDERATION OF HOUSE BILL 675: Representative Krueger, House
District 69, was the sponsor of this bill. He stated this bill was

to help celebrate the centennial. It was intended to let the counties
know that they wanted them to be a part of the centennial operations.
The Department of Motor Vehicles was to design the optional centenn-
ial license plate; optional meant that it would be beyond the standard
license plate, whether it be a centennial plate or whatever would be
available during that time period. The plates could be purchased for
$25, it is not mandatory to purchase them. The $25 fee would be dis-
tributed as follows: $5 to the Department of Motor Vehicles, $10 to
the general counties fund, and $10 to the centennial operations. He
suggested that the effective date be January 1, 1986 rather than
December 31, 1986, because it may mean additional revenues. He also
suggested increasing the price from $25 to $50 per set. The general
summary of this bill is attached as EXHIBIT 1B.

PROPONENTS: Representative Krueger, House District 69, spoke in
support of HB 675.

Carl Rieckmann, representing himself and the Auto License Plate
Collectors Association of America, spoke in support of HB 675,
(SEE EXHIBIT 6).

OPPONENTS: There were no opponents to HB 675.

Questions from the committee were called for.
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Senator Farrell asked Carl Rieckmann how many collectors there
were? Mr. Rieckmann replied there were 4000 active members of the
association throughout the nation.

Senator Hager asked Representative Krueger if these plates would be
in replacement of the ones already on the vehicle? Representative
Krueger replied that this would be an optional plate in addition

to the regular plates.

Senator Bengston asked if this special centennial plate could allow
you to have a personalized plate? Representative Krueger replied
it would, but you have to pay the $25 fee for the centennial plate
and then the additional $20 for personalizing the plate.

Senator Bengston asked Representative Krueger if he knew what the
budget for the centennial would be? He replied that there were many
fund raising programs they had going in order to raise money, but he
did not know what the projected budget would be. He stated that he
projected the revenues to be approximately 1 million dollars. The
fiscal note based on the same figures as the personalized plates, was
disagreeable with Representative Krueger.

Senator Bengston asked Curt Chishom, Deputy Director of Institutions,
the same question about the projected budget for the centennial. Mr.
Chisholm replied that he worked with the MVD to try and come up with
a projection because they were the ones responsible for the fiscal
note. They based it on issuing 38,000 sets of commorative plates, the
same figure they used for SB 419. It was also based on the number

of people who would buy these plates, which was taken from the num-
ber of people who bought personalized plates. He suggested this bill
be ran through Senate Finance and Claims because the prison indus-
try tag plant would need additional spending authority out of the
Motor Vehicle fund to buy aluminum and other material necessary to
make these special plates. They did not add this increase into. the
cost of producing the plates.

In closing, Representative Krueger stated that the effective date
was in the discretion of the committee. He stated that this bill
was feasible and workable.

The hearing was closed on HB 675.

CONSIDERATION OF HOUSE BILL 747: Representative Phillips, House
District 33, was the sponsor of this bill. He stated this bill was
primarily to clear up some of the codes as to what a military mem-~
bers' status was. The general summary of this bill is attached as
EXHIBIT 1D.

PROPONENTS: Representative Phillips, House District 33, spoke in
support of HB 747.

Larry Majerus, Administrator of the Motor Vehicle Division, spoke

in support of HB 747. He stated that this bill merely spelt out
what was considered to be policy after consideration of federal laws.
He felt it would be good, particularily for local law enforcement
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because it would be there in the statuates to look at and would
be more definite.

OPPONENTS: There were no opponents to HB 747.

Questions from the committee were called for. There were none.

The hearing was closed on HB 747.

ACTION ON HOUSE BILL 747: Senator Bengston moved HB 747 BE CONCURRED

IN. The motion carried and passed unanimously. Senator Bengston
was assigned to carry this bill on the floor.

EXECUTIVE SESSION was called to order.

DISPOSITION OF HOUSE BILL 491: Senator Bengston moved HB 491 BE
CONCURRED IN. The motion carried and passed unanimously. Senator
Williams was assigned to carry this bill on the floor.

DISPOSITION OF HOUSE BILL 65: Senator Lybeck moved to remove HB 65
from the table and presented some amendments to the committee on
this bill. (SEE EXHIBIT 7)

Senator Bengston stated that she felt the bill was not enforceable
and was frivilous. She resisted the motion to remove it from the
table.

Senator Weeding stated he liked the bill, he felt it had merit.

The motion to remove HB 65 from the table carried and passed with
Senator Bengston, Senator Shaw, and Senator Hager voting NO.

Senator Weeding moved the amendments to HB 65 BE ADOPTED. The -
motion carried and passed unanimously.

Senator Tveit moved HB 65 BE CONCURRED IN AS AMENDED. The motion
carried and passed with Senator Bengston, Senator Shaw, and Senator
Hager voting NO. Senator Weeding was assigned to carry this bill
on the floor.

DISPOSITION OF HOUSE BILL 33: Senator Hager stated that he felt this
bill was not necessary.

Senator Shaw moved HB 33 BE NOT CONCURRED IN. The motion carried
and passed with Senator Lybeck voting NO. Senator Hager was
assigned to carry this bill on the floor.

DISPOSITION OF HOUSE JOINT RESOLUTION 30: Senator Bengston moved to
TABLE HJR 30. The motion carried and passed unanimously. HJR 30
was TABLED.

DISPOSITION OF HOUSE BILL 492: Senator Hager moved HB 492 BE
CONCURRED IN. The motion carried and passed unanimously. Senator
Hager was assigned to carry this bill on the floor.
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DISPOSITION OF HOUSE BILL 332: Senator Bengston moved HB 332 BE
CONCURRED IN. The motion carried and passed with the Senator
Shaw voting NO. Senator Bengston was assigned to carry this bill
on the floor.

DISPOSITION OF HOUSE BILL 710: Senator Lybeck moved HB 710 BE
CONCURRED IN.

Senator Hager made a sub-motion to pass some amendments to HB 710.
The motion carried and passed unanimously. The amendments to
HB 710 were ADOPTED. (SEE EXHIBIT 8)

Senator Shaw moved HB 710 BE CONCURRED IN AS AMENDED. The motion
carried and passed unanimously. Senator Hager was assigned to
carry this bill on the floor.

Executive session was over.

ADJOURNMENT :

The meeting was adjourned at 2:35 p.m.

; /7
il ‘/’//i

TAWRENCE G. STIMATZ
Chairman
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EXHIBIT 1A,1B,1C,1D

SUMMARIES OF BILLS TO BE HEARD BY
SENATE COMMITTEE ON HIGHWAYS AND TRANSPORTATION
THURSDAY, MARCH 28, 1985

HB 531, introduced by Representative Kennerly, clarifies the pro-
visions for probationary licenses under the driver's license law.

HB 675, introduced by Representative Krueger, provides that begin-
ning in 1987, a special centennial license plate may be purchased
for a $25 fee which will be distributed as follows: $5 to the
motor vehicle recording account, $10 to the Montana statehood cen-
tennial office, and $10 to the county general fund.

HB 710, introduced by Representative Kadas, allows an identifica-
tion card to be issued to a person whose driver's license is
suspended.

HB 747, introduced by Representative Phillips, exempts military

personnel from the requirements of the Montana driver's license
law.



HIGHWAYS & TRANSPORT.

EXHIBIT 2

DEPARTMENT OF COMMERCE
TRANSPORTATION DIVISION

TED SCHWINDEN, GOVERNOR

1424 9TH AVENUE

— STATE OF MONTANA

(406) 444-3423

February 5, 1885

Senator Ed Smith
Representative Dennis

_—
RC]

FROM: Bill Fogarty, Administratcr .,‘L{}
Transportation Division h%
RE: BN Grain Tariffs from Points in Nebraska,
and Montana to the Pacifiz North Coast

Corn ractes in eff2ct on January 1, ¢85 z2re zhown as

127/¢cwt from Culbertson and hasiin Nebraska in 54~

car unit trains. Thcse same S« ca mcve rom Applietcen

ans Glenwood, Minnesota at 110/¢wt =2nd1 115/¢cwt from Min-

nezncllz. Theze arse gulizhed raz ar.¢ can e foun

in ICC i Tariff 4022 and 605:. Zu.sertson, Nebraska

is 1,723 miles from racific Morth Zcast ports.

Wneat rates frcm representative Montzna points are zs

fcllows.
Miles Per CWT

52 car rates from WwWolf Foint 1,087 170

Z2 car rates from Harlem GLg 135

2 car rates from Cutr Bank 754 122

52 car rates Trom Inverness TEY4 125

52 car rates from Circle P, Ia0 166G

Tnls eguates to the fcllowlng ==~ Tar Mile FTarnings (PCM
Hiles PCME
1, TI9 51,19
T, TR0 1.18
1,653 1.26
1,535 1.2¢
1,742 I

AN EQUAL OPPORTUNITY £ vgR

HELENA, MONTANA 59620-0401

the

2]

Minnesota
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EXHIBIT 3

HIGHWAYS & TRANSPORTATION

COMPARISON OF CAR MILE EARNINGS
REVENUE IN CENTS/CWT
FOR CARLOADS OF WHEAT
FROM MONTANA TO PORTLAND

Vs

COLORADO, KANSAS, AND NEBRASKA TO HOUSTON

Single Car
Revenue/Car/Mile
Difference
Miles Montana CO, KS & NB Amount % Increzase
750 422 262 60 61.07
800 379 253 126 49.80
850 381 290 91 31.38
900 348 221 127 57.47
950 341 227 64 23.11
1000 324 261 63 24.14
1050 326 250 76 30.40
1100 353 305 48 15.74
1150 337 267 70 . 26.22
26 Cars Vs 27 Cars
Revenue/Car/Mile
Difference
Miles Montana CO, KS & NB Amount % Increase
750 361 226 85 35.71
800 335 - - -
850 325 258 67 25.97
900 297 - - -
950 290 247 43 17.41
1000 286 . 233 53 22.75
1050 274 223 51 22.87
1100 317 282 35 12.41
1150 302 240 62 25.83
52 Cars Vs 54 Cars
Revenue/Car/Mile
Difference
Miles Montana CO, KS & NB Amount % Increase
750 321 246 75 30.49
800 300 236 64 27.12
850 289 222 67 30.18
900 264 206 58 28.16
950 259 213 46 21.60 .
1000 256 200 g6 28.00
1050 255 192 63 32.81
1100 260 253 37 14.¢2

1150 290G 212 73 36.785



EXHIBIT 4

HIGHWAYS & TRANSPORTATION

SUPREME _COURT CASE FROM UTAH
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1012 Utah

VIETT! v. JEFFRIES.
No. 5095.

Supreme Court of Utah,
April 16, 1931,

1. Blils and notes ¢=464.

Court cannot assume that note sued on s
negotiable, In absence of allegation to that
effect.

2. Bills and notes €=465.

Conslderation for nonnegntiable Instra-
ment must be alleged in complaint expressly
or by showing acknowledgment of considera-
tion on face of dnstrument.

3. Bills and notes €165,

Complaint which ntleged execution and
dellvery of note, without atleglug that it was
negotizble, ne setting up contenty thereof, keld
defective for fallure to allege that note was
supported by censideration,

The complaint alleged that defendant
made, executed, and delivered a certain
promissory note in writing whereby he
promised to pay a cerinin sum, but there
was nothing to show that the note con-
tained words of negotiability, and the note
itself was not sct out in the complaint or
attached thereto.?

Appeal from District Court, Salt Lake
County; J. W. MeRinney, Judge.

Action by John Vielt] agalnst Wi

am Jel-

fries, Judgment for pladntif, and defendant
appeals. Reversed and rematided, with divee-
tions.

Lesiie Frazer, of Sfalt Lake City, for ap-
pellant.

A, C. Cole, of Bingham Canyon, for respond-
ent,

FTLIAS HHANSEN, L.

This actlon 1s founded nn a complaint which
reads as follows:

“The plaintil enmplatns of defendunt and
for e of action nzalpst hlm allege

“1. That at Bingham, Salt Lake County,
Utah, on or about September 10th, 1927, the
fiatd defendant made, exceuted and dellvered
to one Louis Mol hlx cortain promissory note
in wrlting swherchy aud whereln he promised
to pay to the «ald Touls Mioln twelve months
after September 15th, 1027, the sum of five
hunedreed dollirs,

2, That thereafter, and bhefore the maturl-
ty of raidl note, the said Lonis Miola en-
dorsed the «ld note and delivered the same
to (hle plaintifY, who Is now the owner and
holder thercof.

291 PACIFIC :_.:..o::_“:

. That the sald defendant has not pala
the <ald note or uny part thereof, or any of
the Interest Ihereon, aned the sald note 3 and
ever sinee Sepfemher 15, 1928, has been whol.
1y due, unpdd and owing.

“4. That this plaintiff has demanded of sald
defendant that he pay said note, but defend-
ant refused and still refoses to pay it,

“Wherefore,  plaintift  prays  Judgment
against the defendant for the satd sum of five
bundred doHars, together with Jnierest there-

‘on at the rate of eight per cent. per annum

from Septersber 15, 1927, and for his costs
and dlsbursements herein.”

{1-3) The defendant (emurred to the ecom-
plafnt upon the gronnd that it does not state
facts auflicient to constitute n canse of acflon.
The demurrer was overruled
glven Jeave to answer.
IS default was entered heem
ure and a jodgment was rends against
him in favor of the plaintiff for the sum of
$012.20. The defendant appeals. The appeal
fs upon the judement roll. The sole question
presented for determinatlon s, Does the com-
phiint state facts sufficient to constitute a
cinse of actlon? We are of the opinlon that
the complaint {s fatally delective. It will be
observed that the complaint deseribes the in-
strament sued tpon as a promissory note pay-
able to Touls Miola, Unless the note econ-
tained words of negotlabillty, such as “or or-
der,” It was nonnegotis
set up in the comp
to. In the absenee of an allegatlon, we can-
not assume that the note I negotiable, and
the langnaze of the complaint would seemn
to indleate that the note Is nonnegotiable,
Consideration for a nezoftahle fnstrimnent wlil
be presumed, and it peed not be aleged.
Comp. Laws Uitah 1917, § 1053, There bs, how-
ever, no prestupption that a consideration was
given for a ponncgotlahle fastroment. Tn an
actlonr on an nstrument not within the law
mercliant or the Negotluble Instruments Law
a conslderailon must be averred either ex-
pressly or by showing an acknowledgment of
. consideratlon on the fuee of the fnsiru-
ment. 8 €. J. 868, There is no nllegation in
the complaint which shows or tenda to show
thnt a consideration was given for the nol
gued upon.  The eomplaint therefore fafls (o
state facts sullicient to constltuie a cause of
action, and the demurter shinuld have heen
sustained, elt v, Judd, 3 Utah, 474, 4 T*, 2103,

The Judgment §s reversed, and the eanse re-
manded to the disirviet court of Salt |
contnty, with dlveclions to enter an ovder sus-
tafulng the demurrer,  Appellant s awarded
W8 ensts en appent,

CHERRY, ¢ J, and FOLLAND, STRAUP,
and LIMIRAIM HANSON, J1J, concur,
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STATE v. PACKER CORPORATION.
No. 5036.

Supreme Court of Utah,

a7, 15T,

1. Liconses =1,

Statute Meensing clzarette dealers, taxe
fng clgarctte sales, prohihiting tobaceo adver-
tising on bHIboards and' placards, and prohfb-
iting sale to minors, keld primarlly regulatory
rather than revenue mensure (Laws 1921, ¢
143, § 2, as nmended).

Taws 1021, ¢. 115, § 2, as amended by
Taws 1922, ¢. 52, as amewled by Imws
1929, ¢ (¥2 licrnses cignretie dealers, taxs
es all paeknges of eignretied sold, prohibies
tohacen advertising on b ards, street
cars, or plaenrds, but not by newspapers
or periodicals, prohibits sale of tobacco to
minors, and forbids shapkeepers knowing-
ly to permit minors using tobacco to fre-
guent their shops. Most of these provi-
sions were enncted subsequent to Laws
1021, ¢. 143, which prohibited sale of
cigarettes and ndvertising of tobacco in
any form, but, due to difEcuity of enforce-
ment, it was repealed in 1923, when the
Legislature by Iaws 10X, e 52, § 2,
sought tn make unlnwful the adverlising of
tohacco through mewspapers and magas
zines, but thiz act as applied to newspa-
pers circulnting in several states was held
jnvalid,

2. Llcensos =1,

T'hat conslilerahle revenue may be ralsed
does not aloue indiente that statute ks reves
nue meacare, or destroy its regulatory char-
acter, where Intended to restriet suliject-mat-
ter, such as tobaceo advertlsing (Laws 1021,
e. 145, § 2, a= amended).

3. Constitutional law &=381.

'ollce regulation presupposes conditlon
which, unless restricted, wlll operate to pub-
e disadvantage.

4. Constitutionat law G=48.

Courts will not declare statute unconsti-
tutfonal, unless it clearly vlolates Constitu-
tion.1

5. Constitutional law €48,

Every presutnption must be indulged, and
every v able doubt resvived, o favor of
ealldity of statute.

6. Constitutlonal faw €43,
1le who denlos constilutionallty of slat.
ute has whale burden of proof.
i Utah State Falr Asvn v, Green, 68 Utah, 251, 24
P. 1016,
3

i Strte Failr Ass’a v, Groen, 63 Utah, 251, 249

btAtE v. BAckER toktondth

39T P.

blah  foid

7. Constitutional faw C=70(3).
Courts may pint question Teglalature's
wisdom or maotives In concting statute.®

8. Health C=21,

Statute vg_.____:___n tohacco advertising
on bhilllioards and placards must be upheld,
nnless manifestly unconstitutionn) or unrelat.
ed to public health, morals, welfare, or other
legitimate ahject 4f potice power (Laws 1021,
e, 145, § 2, as amended).

9, Constitutional _L.t C=>70(3).

nee znle, adlertising, and use of tobar-
cn are within legislative control, it js primorl.
I¥ legislntive tungtion to determine manuer
and extent of aﬂ.__.._ﬁ. of such control (I.awsg
1021, e, 145, § 2. asjomended),

10. Health =21, !

Leglaliture may entirely probiblt traflie
in tohacco (Laws 1021, e, 145, § 2, ng amendedy,

1. Constitutional law €=81.

Police 1aws nerd not he omnibus in char-
acter, and muy he directed apainst one form
of evil, even though similar erlly have not
heen rondemned.

12. Health C=33.

As regards right of state to proh!ibit or
1imlt solicitufion of sale of tobacro, advertls.
ing Is a form of “salleiting.”

[i1. Note.—Far other dcfinitions of
sce Words and Phrases]

(3. Health <21,

Leglsnure may restrict tobaeeo adver-
tising, especially where statnte alvo probibits
sale of tobacce to minors (Laws 1921, ¢, 147

2, as amended).

14. Criminal law C=304(2).

In determining whether Legiclatire may
probillt eizarctte advertising on hillbonrds,
court may notlee what every seeclng person

{5. Commerce C=55.

Advertising by mazazines, newspapers,
anit radio In interstate commeree eannot be
probibited by state (Coust. U S, art, 1, § 8
art. 4, §2; Amend_ 104

16. Constitutlonal law C=240(1), 296(1).
Statutes C=274(1).
Statute problbiting tal o advertising
\ , but not by newspn-
pers, mngaztnes, or radio, held not vneonstitn.

1 Man State Fale Asam v, Green, 68 Utah, 251, 219
P. 1M6.

¢ Stuto v. Salt Lake Tribune Pub. Cn, 63 Utnh,
187, 213 P. 474, 43 A. L. R. 053
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tiomal ps Involving arhitrary or unrcasinable
classifieatlon (Laws 1921, ¢. 115, 8 2, ns amend-
el Const. Utal, art, 1, §3 1,7, 18, 24; Const.
U. 8 art. 1, 8§ 8,10, art. 4, § 2, and Amend.
14).

Advertising by bitlboarde, street ear
xigns, or placarde, unlike newspapers,
magazines, or rn , is whally intrastate,
awl. sinee hillhoards and the like are con-
stantly before the eyee of al) percane on
gtrecis and in wtreet eanrs, to he <ven
hont ehoicn nr volition, sieh advertine
a position to be classified g0 that
ions mny be Imposed upon all
within the class,

17. Constltutional law C=208(1).

In making classifientions, exlatence of
power of Irglslation over subject-matter 18 of
vital Importance.

18. Conslitutional faw C=208(1).

Clussification, to be salid, must rest on
some ground of difference having fair and
sgubstantinl relation to object of legislation,
8o that all persons similarly circumstanced
are treated alike.

19. Constitutlanal taw C=240(1), 296(1).

Statute prohibiting tobacco advertise-
ments on Bitthoards or placards Aeld constiin-
tinnal, and does not deny due process or equnl
protection, or linpnir obligation of contracts
(Laws 1921, ¢. 145, § 2, n8 amended; Const,
Utnh, art. 1, 88 1, 7, 18, 24; Const. U, 8, art.
‘1, §8 8, 10, art. 4, § 2, and Amend. 14).

20. Constitutional law €145,

NRestrictons on use of property and right
to contract, impaoved by statute prohiviting to-
baceo advertisements on billbonrds or placs
ards. will e sustained, where imposed for
welfare of whole people (Laws 1921, o, 145, §
2, as amended ; Const. Utah, art. 1, §§ 1, 7, 18,
24; Const. U, 8, art. 1, §§ 8,10, art. 4, § 2, and
Amend. 11,

RAUP srd ELIAS HANSEN, JJ,
ssenting,

Appeal from District Court, Salt Lake
County ; 1. W, Moffut, Judge.

The Packer Corporation was convicted In
the city conrt of Salt Lake City of displaying
rette advectisement on o biliboard con-
trary to Lawas 1021, ¢, 145, § 2, as amended,
but, on appeal to the district court, the action
sway dismissed, and the State appenls,

Re

ersed.,

Geo, P, Parker, Atty. Gen, and Byron D,
Anderson, Deputy Atty. Gen,, for the State,

Dan B. Rhields, of Satt Lake City, nnd W,
H. Reeder, Jr, of Ogden, for respondent.
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TOLLANT, J.

Thls §s a prosccution by the stale, com-
meneed in the eity conrt of Salt Lake Clty,
The ecowmplnint charzed the defendant
committing the erime of violating scetin
e. 115, Laws Vtah 1921, as nmended by chap-
ter 02, Laws Utah 1023, and as muended
chapter 92, Laws Utah 1929, as foliows:
“That the sald Packer Corpovation, nt satd
time nnd place, did digptny on a Hifl hoard
oawned and operated by the defendant, an ad-
vertisement of Chesterficld Cigarettes by dis.
ntation of a package of
Chesterfleld Cleavettes with the words, ‘Ches.
terlield Clzavetiea, They Satisfy, contrary to
the provislons of 1he Statute,"” ete,

The defenidnnt Interposed genern) and spe-
clal demimrrers on the gronnds, among others,
thnt the foacts stated fn the complalng did not
constitute a publie offense, nnd that the stat-
ute upon which the complaint is bared vlo-
1ates the provislons of artlele 1, § 1, of the
Constlitution of Utah, with respect to the in-
herent and Inalfenable right of defendant to
acquire, possess, and protect its properiy, of
article 1, § 7, with respect to deprivation of
property without due process of law, of mr-
ticle 1, § 18, with respect to Impairing the obli-
gation of contracts, of article 1, § 24, relating
to wniform operntion of all-lnws of A Feneral
natnre, and as helng In contliet with artl
1, § 8, of the Constitution of the United Stat
relnting Lo Interstate commerce, witl articte
1, § 10, respecting tmpairing of the obligations
of contracts, with article 4, § 2, respeeting the
prhvileges and fmnomitles of eftlzens in the
several states, and the Fourteenth Amend-
ment of the Constitution of tha United States
respecting the deprivation of property with-
o1t due process of law, and/or respeeting (he
dental to persons within the jurbsdiction of
the state of Utah of the cqual protectlon of
the laws. .

In the city court the defendant was found
gailty, but, upon appeal to the district conrt,
the demurrer was sustafonced, and, the state
refusing to amend, the acthm was digmlssed,
The state nppeals.

‘Che validity of the aet I8 defended by the
state upon the ground that 18 a proper and
legitimate exerelse of the police power of th
state, and that the act in no partientar of-
fends against any of the constitutional pro-
vi<iong of the state or of the Untted States.

The provision with respect to advertising
clgaretl and tobacco on billboards is see-
tion 2, of chapter H2, Laws Utah , n8
amended by chapter €8, Laws Utah 1923, and
by chapter 92, Laws CUlall 3924 (farther
amended by chapler B, Laws Utuh 3¢ {8p.
Sesg |, nfter thls actlon was commenced, but
which does not chance the situation as to the
pertlentar question Involved), which scction
13 ns follows: “It shall be a misdemennor for

[
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any person, company, or corporation, to dis-
play on any bill board, street car sign, strect
car, placard, or on any other ohject or place
of display, any advertlsement of cigarettes,
cliearelte papers, clgars, chewing tobaecs, or
stioking tobacen, ot any disgulze or sub-titnte
of ¢lther, except that a denler in elginrettes,
clgarette papers, tobacco, or cizars or theie
Dstitutes, may have a sign on the front of
his prace of businesg stating that he iy a deal-
such artleles, provided that nothing
n shall be eonstrued to prohibit the ad-
vertising of eignrettes, eigarette papers, chew.
fnz tabaceo, smoking tobaceo, or any dlcguise
or sulistinte of either In any newspaper, mag-
nzine or perlodicad printed or elrenlnting in
the Kate of Utah.

The act of which fhls advertlsing fenture
fan rt 19 for the regulntion and restriction
of the sale, use, and advertising of cigarcites
and tobaccos, and Includes the following:

(1) The Neensing of cligarelte dealers by
citles, towns, and counties upon payment of
a license fee.

(2) The imposition of n tax to be paid to the
state upon all packages of cigarettes sold.

(%) Prohibiting the advertising of cigaretles
and tohaccos on bill boards, placards, and in
strect enrs,

() Prolibiting the snle or furnishing of
clgarettes or tobaccos to minors under 2t
years of nge,

(%) Making it uninwful for proprietors of
plaees of business to kuowingly permit mipnors
tnder 24 yenra of age to frequent such places
while uslng tobiaeco fo any form,

)y ng power In the licensing authorl-
ty to revoke the leense of any dealer for vio-
tation of the aet; no new Heense to he grant-
ol such dealer wlthin two years after such
revoeation,

(7) Regulations with respect to the tax
fenture, looking to the collection of the stamp
tax,

{1, 2] It §s apparent from the act ftself, ng
well as from the history of the legistation on
the sublect, that the purpese of the act was
to regulale and restrict the sale and use of
cizareites and tobaceo, In chapter 113, Lawg
Utah 1921, p. ), the Legislature probibited
the =ale of cigarettes and cloarette pers
within the state and also prohibited sipoking
eco In public plrees and the advertising
wo dnany form. Because of the wide-
irettes. the tnw was unpop-
ular and diftiemdt, 3£ not Impossible, of en-
forcement, The |
all hitt one section of the 1921 inw, and enact-
ed substantlally the present Jaw, It is evl-
dent the Intent of the Legislature was a re-
laxatlon merely, and not an abundonmment of
its polfcy of restrictlon.  Ag an incldent, end
ng g more cflicient means of regulation, the
®/ct requlres paywmeot of a license fee by deal-

ers, and the payment of an exclee tax op elz-
arettes. The fact that a considerable revenus
is raised and paid into the puble treasary
does not 1tself fndicate that the act was poss-
ed as a revenue measiure, nor estroy 1tR char.
geter as a regulatory act passed in the exog-
clse of the palice power, where the ol jeot s
to contral, rezulate, and resteiet,
thin to enconrage, the traffie. 15 R (L1
26 N L1037 Town of Phehus v, Manhat.
tan Soelal Chal, 103 Va, 1, 62 8, L R59,
That the act s repulitors in its natare and
pirpose s shown by the fact that, in addition
te the Imposition of the stamp tax, it requires
a lleense and pavment of p Heense foe, pro-
4 males o minors amder 21, and sn
by mlnors in stores, shopy, aml other places,
restrlets the advertlsing of clgaretles nnd to-
baccos, and grants power to the lleenscing
pwer to revoke or refuse Heenses fn the event
of violation of any of the provisiuns of the
act. -

[3] A pollce rezulation presupposes a eondi-
tlon which, nnless restricted, guarded, and
controlled, will operate to public disadvan-
tage. The courts have held. wlthout ex

tion, that the state, in the exercise of the po-
lice power, may lieense, tax, and regulate the
sale and use of cigarcttes and tobaceo and
may gn so far as to prohibit the trafiic en-
tircly,

In Gundling v. Chirago, 176 111, 310, 52 N.
D41, 48 Lo LA 230, 1t wane held that an or-
dlnance regnlating the sale of tobaceo in o
of its forms, L ¢, eleurettes, wos a healih
welfare meacure within the exercise of t
pollee power.  This cose was nllicmed on ap-
peal to the Unlted States Supreme Court In
177 1180183, 20 S, CL 613, 638, 44 L. Ed. 723,
wheretn it wns sald:

“The amount of the (ee i3 fixed by the com.
mon couneil for the privileze of duing sf-
ness, and the text of the ordinance and the
imaunt of the fee thercin named would scom
to Indlicate that it Is both a means adopted
for the easter regulatlon of the business and
a tax {n the nature of an exclse imposed up-
on the privilege of dolng It.  In either case
the stite has power to make the exnetlon.
and Its excercise by the eity under state au-
thority viglates no provision of the Federal
Constitution, * ¢ ¢

“It is not & valld objection to the ordinance
that It partihes of hoth the character of a
regulation and also that of an exeise or privl-
lege tax. The business s more easlly sub-
Jeeted to the opwration of the power to regu-
Inte where a license Is fmposed for following
the same, whlle the recenue obtained on ae-
count of the license 19 none the less lezal be-
ecanse the ordinance whilch authorized it ful-
s the 1two fupctions, one a reguiating und
the other a revenue functlon. Ko loug us the
state Inw nuthorizes both regulation and taxa-
tlon, it is enough, and the enforcement of Lho

!
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how far thes may be sold, or to prohihit their provision in ‘question wag rozalarly passed by
sale entlreiy, after they huve heen taken from  ya Pegi<dature and approved by the Gover-
the original packages or ave left the hands poe The presumption should be and is in
of the tmporter, provided no disermination  guooe of validity, It must be assomed that
be nerd as agaluet sueh as are fmported from g6 Jeeielative department, whose members
other states, and there be no reason to dowbt uegeed themselves hy oath to support the
that the net in question s desianed for the  couqritution, has not Hghtly disregavded that
proteetion of the public health.” Anslin ¥. plagze. The act mast he uphield and enforeed
Tennessee, 179 U. 8. 313, 21 8. Ct 132, 13445 ypiess it manifestly bears uo relatlon to pub-
fn B, 221 lc health, morals, welfare, or other lepitl-

In State v. Olson, 28 N. D, 504, 111 N. W. quate objeet of the police power, or, 1t it docs
661, 666, L. R. A, 191813, 935, an act prohibit- bear such relation, unless it 1s a plain inva-
ine traftic in snufl was gnstafned. The court

sion of constitutional rizhts.

«nid: “There 18 st wite ditferenee in the at- The scope of the pelice power is brietly de-
titnde of the conrts towards statutes which  gueg aud the function of Legislatnres il
restrict that whieh §s harmful and these gqurtg with relation theveto well stated by
whieh restrict that which 1s harmiess. The  ne gystice Marshall in Rtate v Redinon, 134
conrts can eertainly take Judicial notice that g |9, 114 N. W, 137, 140, 14 T R AL (N, <
the nee of tobaeca Jn any farm i3 uncleanly, 200, 126 Am, &t Rep. 1003, 15 Ann. Cas, 408,
amd that its excessive use i injurlous. They  popapgws: “Many atlempts have heen made
n take judiclal notlee of the foct that S 44 define police power. There s good reason
nse by the young is especinlly 80. Tobaceo, 45 gay that the multitnde of such atiempls
in short, Is under the ban.”

with the many vaviations in phrasing the maf-
In State v. Nossaman, 107 Kan, 715, 103 .

ter have not added very muel to the simple
37, 349, 20 A, L. R 021, whereln the Kansag  espression, that it is the power to make all
act prohibiting the barter, sale, or giving laws which in contemplation of the Constitn-
away of cizarettes was sustained, the court

tion promofe the public welfare That both
fl: “Forn namber of yenrs there has been gt

Ar.::_.z:_s:::._...:_;,n..._:::_ ::_::::_2
well-setiled opinion that the use of clgarcttes upon fle exercive, it being nnderstond that it
especially by persons of fmmature yenrs fs a Judicial funetion 1o determine the proper
weng harinful, and the courts have recosnized aihject to be denlt with, and that it is Tegis
thit they were deleterions In the dr efteets, dative frnetion, primavily, to determine the
Their sale and use have been regulated ==._

mannoer of deating thereslth, hut uitimately &
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18§ The traflic in and wse of cigarettes and
tobaceo being a proper subject to he dealt
with by the Leuislature, it g a legislatise
function primarily to determine the manner
in which and extent to which it will deal with
such subjeet-matter.  State v Redmon, su-
pr e Legislature bas, as a part of ity
program ol regulation, prohibited the adver-
tising of cigarettes and tobaccos on billhoards
and other placards in street carg and clsce.
where,  AS was «aid by Mr. Justiee Stone.
speaking for a unanimous E::.p :_ Sfandard
Ojl Co. v. Marysville, 279 17, t page
OS540 R, CHL 30, T3 L. K ,n...ﬁ. “We need
not lahor (he point, long settled, that, where
Jegislative action is within the scope of the
police power, fairly dehatable questions as {o
its reasonableness, wlsdom, and propriely are
not for the determination of courts, mt for
that of the legisiative hody on which rests
the duty and responsibiltity of deeision,”

e Henkd

e in
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Had the snle of cigavettes been probibited
ecntirely, there conld be no serious guestion
hut that the advertising of them, at least by
local agencies, could he lawfully prohibited,
Solomon v, Cieveland, 26 Ohlo App. 19, 159 N.
Bt

{16, 111 In dealing wlth the subjoct, the
Legisiature did not see 1t to go further and
impese more or ofher restrictions upon the
tradile, nor to prohibit it entively as it mizht
have done, nor to prohibit all and every sort
and kind of advertising. The renson it did
not prohibit other kinds of advertising will
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ALK0L 20 LT AL (N, 80 485, YWe sce no rea-
son why the state which may prohibit or hin-
it the sale of this article, may not also mit
or restrict the solicitation of the sale, espo-
clally where, as here, it has prohibited the
sale to minors.  Sueh solicitation by adver-
tisement is for the purpose of increasing the
demaud for and uxe of tobacco. Tlhese adver-
tisetnents do not appeal alone to the class of
persoms who may lawfully purchase and use
clearettes and tobaceo; they are general in
thelr nature, and appeal to all clnsses and
ages of our pepulation. It is inconsistent 1o
say that the Legislature n Jawfully prohi-
bit the sale of tobacco to ::::«r of both sexes,
Tt is without power to place any restriction
on the solicitation of such persans by adver-
tisements. Laws have heen enaeted in almast
every state In thre unton prohibiting the sade
of tohacen or some of its nenmfactured forms
to minors, but, notwithstanding the enactment
of these Brws and the attempt 1o cufaree them,
the totureco hahit has miade great juroads Into
the youth of the country.  The reason would
ceem quite plain. Mauufacturers and dealers
have been Jeft free to appeal to the boys apd
glhvle as well as adults with most allaring and
attractive cigarette and tohacco advertise.
ments, with the resnlt that these laws have
Leeome lavzelyineflective, 1t = almnst nse.
fess to pass laws prohibiting the sale of tobae-
o to miners, and at the sawe tine make no
attempt to restrict the solleitation of these
sapie minotrs by all kinds of alluring and at-
tractive advertiseruents. The recruits fnto
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fhie ranks of the smokers come larcely from
the bare aud girle eathor than from people of
atneity. The peabthitine of tillhoard and
other placard adverticing hng a ddireet hear-
figr and relathm to the objeet of the act in
nitempting to prevent the sale to and uve of
elzarettes and tobhaeco by minore. The Lezis-
Iature conld well have cenctuded that the
kipd and amemnt of adverticlng done by the
toliaeco  mannfacturers  aund  dexlers  hag
smounted te a compaign of propagzanda for
the purpase of fmincing the youth of the com-
munlts to heeome u<ers of tobacco in its vari.
ons forme,  Wa think 1t elearly within the
powar of the Tezislature, when it nndertook
to eombat or dinndnich the evil of smoking
smong young people, to not only probibit the
sale of thece produets to minors, but also to
ktrike at a most effective and Insidious meth.
od of Indueement habltunlly used to lure the
youth Inta the nee of these produets by pro-
hibitlng the advertising of clgareties and to-
hacen on blithoards, plncards, and In etreet
eara.

1t Is apparent the Leglaature belleved that
In the nse, gale, and advertizlng
and tohaeen there were edlts Indmleal to the
pubte wellare swhich required resnlation and
vestriction, In Host v Van Deman, 2101, 8,
2000 8 Ct 370, 374, 60 T. kd. 679, T R,
A 19178, 421, Ann. Cas. 101GD, 455, 1t is
gald: It is the duty and funttion of the leg-
islature to discern and correct evils, and by
evilg we do not mean some definite injury,
but ebstacles to a greater public welfare, Fa-
bank v. Richimond, 226 T 8. 125, 112, 57 L.
Bd. 158, 108, 42 T, R, AL (N. S) 1123, 33 8.
Ct, 76, Ann, Caa, 191418, 102 Slish v, Kirk-
woed, W37 UL 852,000, 69 1, Ea. <85, 837, 30 8,
CtoL0L And, we repeat, 9t may make dis-
eriminations if founded on distinetlons that
we ennnot pronounce unreasonable and pure-
Is arbitrary” Quong Wing v, Rirkendall, 22
2. 8.5, G2, 56 L. L. 350, 351, 32 8. Ct. 192,
and the cases clted above.”

In Armour & Co. v. North Dakota, 210 U,
8610, 30 8. Ct. 410, 411, 60 1. Bd, 771, Ann.
Caa, 19161, 548, Mr. Justice McKenna, speak-
ing for the unanimous canrt, gave expression
to views whichh are pertinent here. A statute
yequiring that Jard sold in packages be in
piacknges of certain slzes was assniled as of-
fendiug againgt the equal protection clavses
of the Fourteenthh Amemlment of the Constl-
tution and aiso on uther grounds. Fhe State
upreme Court in its opinfon had safd: “The
expert who drafted the law, the lecislature
who prassed it, and the governor whoe ap-
proved it, all thensht neeessiiy existed for
snch o measure, I we did vot acree with all
those, we migzht well hesltate to say that there
was ahsolutely no doubt upen the guestion,
but in fact a majority of this conrt believes
the Inw not only rensonable, but necessar,
and this beltet Is founded npon the evidence
in this ecase and uwpon facts of which this
court can take judiclal cognizance.”
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After quoting the above from the state
vourt, Mr. Justlce MeRKemn ysr o “The
court, by these remarks, expressed the (st
of n jndicial review of legislation enacted In
the exerelise of the pollee power, shd tn view
of very recent decislons #t 1s hardly neces.
sary to enfarge upon it. We safd hut a few
days ngn 1t 30 a heltef of evils Ja not arbi.
trary, we cannot measure theip extont ngainst
the estimate of the lezislature, and there Iy
no Impenchment of sych estimate In differcne.
es of opinton, however strongly stustained.
And by evilg, it was said, there was not neces-
sarily meant some definite Injury, bhut ol-
stacles fo o greater poblie welfare,  Nor do
the eourts have to be sure oof the precise rea.
song for the legistation, or certaiuly Lo
tliem, or he convineed of the wisdom or ade-
quacy of {he laws, Rast v. Van Dewan & 1.,
Co,; ‘Tanner v. Little, 210 U. 8, 342, 60 1. 1.
G, 36 8, C. 279

=i

14} We nre not unmindfnl that the com.
plaint In this ease deserihes the advertien-
wmenl compinined of a8 merely representing a
packnge of Chesterfleld ehznretfes with the
words “Chesterield Clgnrettes, They Satlafy”
Woe wontd, however, he derellet in our duly,
tn passing npon the vallility of this ennetment,
it we fufl to see what every geeluyg person
may see, or refuse to know what every person
in te community doerg know., One cannot
walk or ride along o publie street or highway
without being continually attracted by artis.
tie and fascinating billboard advertisements
featuring Leautiful girls and handsomwe young
men calling attentlon to the alleged virtues of
the various brands of cigavcttes and smoking
tobacen. '

(15} It is claimed by respoundent that there
1s an unjust diserlmination {n the lnw, in that
only advertising by biliboards, strect car
slgng, and plaeards are prohibited, while ad-
vertsing by newspapers, magazines, and radio
are permitted, Most of (he adverlising in
maunzines, newspapers. nnil by radio s In-
volved In fnterstate commeree and eannot be
reached by state reeulation,  State v, Salt
Lake Tribnne Pab, Co,, 68 Utah, 187, 219 P,
474, 48 A L. 15530 Sectlon 2, clinpter 52,
Laws Utah 1923, made unlawiul the advertis-
Ing of tobaceo in Its various forms fn news-
papers, magazines, and pamphiets ns well as
on blitboards and street car slgns and place-
ards. The provistons of thig nct, so far as
applicable to newspapers eirculating in sev-
cral states, was hy this court In State v, Salt
Lake Tribune I'ub, Co,, supra, held invalid
as an undue Interferenes with Interstate com-
meree. Thereafter the seetion wag amended
Ly Laws Utah 1929, ¢ 80 a8 to make Its
restrictlons applicable only to advertisements
by billboards, placards, and street car sivns.
It has been held that an act which prohibits
1ocal newspapers printed and cirenlated with-
in the state from advertising tolitceo, while
permitting the circulation within the atate of
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newspapers printed ountside the state, I3 vlo-
tive of constitutlonal provislons. Little v.
smith, 124 Kan. 237, 257 P. 959, 57 A. L. R.
100, Here, however, there i nn such dis-
erhmlnatton, Billhaards, street ear «dzng, and
placards and such’ are fn a clasy by them-
selve They ave wholly Intrasinte, and the
restrictions apply without disceiminatlon to
all in the same elags,

(18] Advertiscments of thls sort are cnn-
stantly before the exes of ohservers on Lhe
strects and In street earg to he seen withont
the exerelse of choice or volition on thelr
part.  Other forms of advertising are ordl-
narily seen as a matter of choice on the part
of the ohserver, The young people as well ag
the aduits have the mes<irge of (he Litibhoard
thrust upon them by all the arts avid devices
that skitl ean produce.  In the case of news.
papers and anagazines, there must be me
secking by the one who s to see and read the
wdvertisement.  The radlo ean be turned off,
but not so the billthoard or street car plrcards

These digtinetlons eleavty placn this kind
of nidvertisement in a poslitton (o he elasadiied
w0 that regulntlons or peohlhitlons may he
trposed upon all within the eliss. "Thia 18
Impnasihite with respeet to newspapers ot
magazines, "Fhe elas<deatlon therefare 1s not
arbitrary or unreasonable, and, when made,
there i3 no legal reason why the chisstlieation
cannot be sustained as within legislative pow-
er, '

[17] The subject-matter of the act, that is,
the use, sale, nud advertising of cigarettes
and tohaceos, is one upon which the Legisla-
ture has a lwful vight to exercise {its power,
In moking classifieations the power of legis-
Iation uver the subject-matter 19 of vital im-
portance, This was dixcussed In Tannee v.
Littie, 210 U. 8. 309, 56 80 Ct. 3479, 383, G0 L.
Ed. (81, wherein advertising by menus of
rading stamps was distinguished from other
forms of advertising, wherein #t was sald,
after citing lllustratlons of lawtul classifica-
tlons:

“Those were Instanees (and others might he
citedy of the regutation of conduct und the re-
striction of s freedommn, it belng the concep-
tton of the legislature that the regulation
and restriction were fn the interest of the
publle welfare.  Thase classifications were
sustained as Jegal, being within the power of
the legisiature over the sabjectanatter, and
having proper bases of community.

‘Bt the classifieation which was sustalned
in 8t Louls Conl Co. v. Ilineds, 185 UL 8. 203,
4G L. 24, 872, 22 8. Ct. 616, was condenned
in Trunx v. Raich, 239 1. 8. 33, 60 L. 1. 131,
36 S, Ct 7 (1. I AL 19168D), 515, Ann, Cas.
10176, 2831 The siatute In the Iatter ense
requiced employers of more than five worlkers
at any one thne te ¢mploy not less than 80 per
cent, quallfied electors or native-born citizens

of the United Rtates or of some suladlvicion
of such. The statuts was hell vold beennse
there was o authorits to deal with that at
whirh the legislation was abined.  And thic §3
fmpnrtant to be kept in mind. 1f thore i< no
such autharlty, a classtilentlon, howover lozgf-
cal. approprinte, or selentifie, will not he sus-
talned s 4f sach anthority exist, a elassifie
tion ey he defelent In those sttributes, may
be harsh and oppressive, and yot be within
the power of the lezistrine
declared many times. Tt us apply the test
to the ease at bar. Taet it be granted that the
‘preminm sgstom’ 9 a method of advertising
can there nnt be ditTerenc in advertising
which mny be subject to differences In legtsh-
tHon?  Can there not be advert!sing i places
or at times or {n Klnd or cfect suhverslse of
public order or convenlener?  Fifth Ave.
Concli Co, v. New York, 221 U, 8. 467, 65 1.
Tl 816,31 8, €+ 709; Coam. v, McCaffi riy, 115
Mass 3814, 14 DA £

. Thilv has bheen

[18) 1t 13 true as urged by respondent that
the classificatlon, to be valld, “mnst rest up-
on some gronwl of dlifcrence having o falr
aud substantinl relatlon to the object of the
Teglsiation, so that all persons «imilnrly cfr-
cumstaneed shall be treated altke  Nogster
Guino Co. v, Virginla, 258 (1, 8. 4112, 10 8.,
500, 501, 64 L. k. O%D. The classiieation
here made is one which mects this require-
ment,  Certainty all persons similarly sltuat.
el are treated alike, since the law applies
equally to all enzagzed In bilthoard advertis-
ing. From what has been said heretofore, it
must be apparent that the “ground of differ-
ence” bears & “fair and substantial relation
to the objeet of leviclation”

it Is possible that advertisements In news-
pipers and mozazines may e equally attene.
tive and alluring and are provably equally
efiective.  Opinlons mny diller as to the re-
speetive effectiveness of one form of advertis-
ing compared with another.  Advertisements
on n hillhoard, placard, or street car are whol-
Iy intrastate, and muay be reached by state
leglslative action, while adsertisements in
newspapers and magazines are or may be o
inferstiate commeree, and cantiot for that rea
son he eontrollesd by the state. After this
court had declared nnconstitutional the act
prohibiting adveretisivg of cizarettes fn news-
papers having a cirenlatlion beyond the state
Hines as an juterference with intersiate com-
meree, the Legistatinre enneted the preosent
provision geing, as it believed, as far py it
had tawful power to go in the direction of
curbing the advertiscments of tobaces, nnd,
to prevent the act from being In direet con-
flict with the law as announced hy the conrts
(State v. Salt Lake Tribmne I'nh, Co, supra;
Little v. Smith, suprat, exempted from the
operation of the act the advertising of such
orticles in newspapers, mazuzines, and pori-
odleals printed or circulating in the state,
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{19, 20] We conclude that the statute in
question was enacted within the lawful exer-
cice of lezidative power fn the Interest of
public health, marals, and welfare, beecause
the advertising of ¢ rettes and tobaceo hag
a relatlon, real and substantial, to the pube
He wellare, that the belief of evils soneht to
be reached by the Jezi<iation wie not arbis
teary, Lt aneh evils were obstucles to a great-
o publie welfure,  There §s no deprivation of
e pracess of i, notr a denlal of equnl pro-
tectlon of the levs: the elassifieation adopl-
o] by the Leri<inture is not without good rea-
ton, €0 that all similarly circnmstaneced are
treated atike. Sach restrictions npon the uee
of property and the rizht to confraet will be
sustatned where Imposed In the interest of-
the welfare of thewhale praple. It (s not for
us to set up our views as to the wisdom or of-
fectiveness of sueh legislatinn,  The responsl-
hility for determining the policy of the state
in fuch matters is upon the legisiative depart-
ment. .
‘The judgment of the district court I8 re-
versed,

CIERRY, C. J., and EP{IRAIM HANSON,
J., conene.

STRAUD, J. (dissenting),

I dissent.  Sinee the varlons aets on the
subject are referred to In the prevalling opin-
fon as regulatory ineasures, T ihink 1t well to
further netice them, In 1921 (Laws of Utah
19210, ¢. 119, the legislature passed an aet
making it unlawful to sell eigarettes and ¢f
arctte papers in the state, to adverlize ¢f
rettes or cizarette papers, for proprictors to
perinit minors to frespent their places of
huxinecs while using tobaceo, and forbididing
any person to smoke in cortain inclosed puhlic
places, By section T it thus was provided
that It was a misdemeanor for any person,
ote, “to barter, sell, keep for sate, furnish or
<lve nway, any cluarettes or ¢ rette pa-

Cpers,” tooany one. Section 2 forbade any
persan, ete., “to wiite, print, publish or elren.
fate In any pewspaper, magazine, periodical
or cirenlar writien, printed or published with-
in the state of Utab, any advertisement of
clzarettes or clparelte papers,” and “to post,
exhthit or publish on any strect-sign, plaeand
or billheard * * * any advertisement for
cigarettes or cigarctte papers””  The prold-
bition of the sitle ot advertisement of tabacco
related only to cizarettes aml cigarette pa-
pers, Iy seetion 3 of the net It was madde a
misdemennor for a proprletor of any place
of business to knowingly permit minors un-
der 21 yeary of age to frequent such place of
buslness while in the act of using tobareo in
any fornt. By foction 4 1t was made a misde-
meanor for any per<on to fmoke clgars, eigi-
rettes, or tobacceo fn any inclosed public place
within the state, fncluding dining rooms in
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hotels, restancants, eafés, and cafeterias, on
street cars, In rallway passenger ceoaches,
rallway statlon waiting rooms, barber shops,
and In stite, connty, and city buildings,

As tndieated In the provailing opinion, and
as s common knowledze, the act forbldding
the sale and uve «f eizarettes and elgaretie
papers and of suoking in come of the enumer-
ated publle places, such as restaurants, hotel
dining rooms, and In same olhor publle plae-
s, meb with snch general disapproval and
was o openly disrezareded that the next Ve
f<dnture, Taws of Utah 1993, e 52, repestied
it. Including the prolibitlon of the sule of
cigareties and chgarette papers, and in Hen
thereof provided that 1t was unliwul for any
person, cte, to Usell or offer for sile, clga-
rettes or cigurette papers in the State of Utal,
without first having obtadned a permit there-
for,” to be granted by hoards of efty compris-
sfoners, elty conaclls, hounls of {rustees of
towns, aind boards of conuty eommissfoners
in territory ontside of any elty or town, To
oblabn the permit and lieense to sell ol
retted and cigarette papers, the Heetsee way
required to pay “nnannund Heense fee” from
F100 to 225, and 2 “tax” from one to two mills
on ciach cigarette, one-half ecent on a package
of fifty clearctie papers, one cent on one hun-
dred papers, and one-half cent, for cach fifty
papers exeeeding one handred perg. Thas,
an oblalning (he perindt and paying the ane
ral license fee and the tax, the sale of elpa-
rettes and cigarette papers was ngain made
tawful aud the tratfic and buxiness therein
permitted to be carricd on as any other law-
ful business. The act, howeser, forhids any
onic from selling or furnishing tohaceo of any
kind to a minor under 21 years of age, which
was but a re cnactment of sectlon 8142, Comp,
Taws Utah 1917, and in foree in this state
for many years. 3x the aet It wis for her
provided that it was unltuw ol for a proprictor
of any place of husiness to knowingly permit
minnts under 21 years of age to frequent such
plaer of bustness while in the act of using to-
buacen tn any form, which was but a re-cuuct-
went of the provisfon in such partieniar of
the Taws of 1921, However at and In all
ather places a minor was nnd s at Hherty to
chew amd sioke tobacco In all its foring
without restriction and under the same con-
dition: that an adult Is permitted to use to-
bacea.

With respeet to the advertislng or display
of tol v, including cigarettes, section 2 of
the aet of 1923 provided:

“See. 20 Aduertising or Display of Tobac-
co, Cigarclics, ete. It shall be a misdemeanor
for any person, company, or corpuration to
write, print, publish, or circulate fn any news-
paper, magazine, periodical or cireular writ-
ten, printed or published within the State of
Utah, or any street-slgn, placard, or billboard,
street-car, package of merchandlse other than

.
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the merchandize Hecnsed In this Act, or any
other place of display, any advertisement of
civarcltes or cizaretbe papers, ciears, chewing
toboeen or simoking tobacea ar any disgulee
or substitute of ¢ither of these exeept that a
dealer in (oluieco and elgars may have a tign
on the front of his place of husiness stating
that he is dealing in such articles, and ¢ x-
cepting further that eicars, ehewlng tobacro
and smoklng tobaeceo may be advertised In
any newspaper published within the State of
Utah, previded, however, that nothing herein
11 bhe g0 construed as to permit ndvertising
clgavettes fn any manner,

Nor shall any clearetfes or cigarette pa-
pers, or any advertisement thereof, he dis-
played in aoy store-window, in the State of
Utah, provided however, that nothing In this
section eontnined shall be constrund so as to
prohiblt the display of tobacco and the adver-
ticements thereof, other than elearcttes and
the advertisements thercof, In store win-
dows."”

The act al<o modified the provicion of the
Laws of 1921 09 to smoking In Inclosed publie
paces, and cnee then and now smoking in
restanrants, dinlng rooms of hotels, and in
other enumerated inelosed publlie places, even
in the fonvialable sanctity of a barber shop,
{5 permitted. Tt s thus geen that the main
featave of the act of 1923 15 o revenue meis.
ure, and whatever regulatory ¢ cter 1t
may have relates to the subject of advertising
of tobacco,

A consideriation of section 2 of the act of
1923 in such respect was before this court in
the ecase of State v, Salt Lake Tribune Pub,
Co, 68 Utah, 187, 249 P 474, 49 A, L. . ha3.
The cuse involved the right of the publishing
company printing a newspaper in Utah and
clrenlating thereln aond among the several
states, to publish in {ts newspaper an ad-
vertisement of Jueky Strike Cigarettes, The
act, as is seen, forbade such an advertise-
ment. It was held uncenstitutional as con-
stitutlng an fnterference with the fulerstate
commerce clause of the Federit) Constitu-
tion.  The court, however, expressly stated,
{bat having reached such conelusion, #t found
Jt unnecessary to express an epinion and ex-
pressed none us to the validity of the act in
other respoets,

Thereafter Laws of Utah 1929, ¢, 92, {he
Legislature amended scetion 2 of the Laws
of 192, Chupter 92 is entitled, “Advertising
Cizarettes  And  Tolhaceo.” The cenacting
clanse is, an wet amehding section 2, chap. 52,
Taws of ah 1023, “relating to the advertis-
fng, or display ol tobacen, cigars, cipareltes
and clzarvette papers.”  The soction as so
amended and under which the defendant was
proseeied  for advertising on a billbeard
“Chesterficld Cigarcttes, They isfy,”" and
which section the court below held unconsti-
tuttonal, Is ay follows: “It shall be u wisde-

!
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” buadi  foof
meanor for any person, ¢ONIPARY, or corpora-
tion, to display on anj b board, strect ear
fign, strect ear, :‘,.:,:u__. or nn oany other oh.
Jeet or place of disptay, any wlvertisement of
elgarettes, elgarette papre, cigars, chew bug
toliaecn, or smoking _;__.:._.:. or ithy dicrnise
or substitute of cither, except that a desler
fn cigarettes, clgarette papers, {obaeea, or
cfgura or thelr snletitales, may have n «lzn
an the front of his place of hnsiness stating
thut he §s & dealer In snch acticles, provided
that nothing herein shall be construed to pro.
hhit the advertising of clzareftes, eigavetds
papers. chewing ?:.:?.T. smoking toluece, or
any dlisguise or sgubstitute of either In nny
newspaper, magazine o periotdieal printed or
cirenlating In the .ﬁ::J of Utah.”

By the amendment it fs seen that it Is nn-
Tawful to advertise tobaeen in any form, In-
cluding cliarettes, or any substitnte thereof,
on any hillheard, street ear stou, or plucard,
cte, bt fs Inwiol, without restriction, to -
vertise all Kinds of tobaceo, Inchuling oi
rettes and ¢lgaretite papere, fnoany nessspaper,
nurzingine, or perlodical, printed or elreubnied
wholly within the state or manong the several
states,

It §s the validity of that provision which
here is drawn in gquestion. The question 1
not to Le set aside or displaced by interfeet-
ing auncther thought to be mere casily or
readily disposed of. It s not now the ques-
tion as to whut the Legislature in the legiti-
mate exercise of the police power may do
with respect to prohibiting, regulating, or con-
trolling the marifacture, sale, traflic, or use
of tobaceo. It i enonzh new to know that
no sueh degiclation of the state has heen at.
tempterl, It ds time enough to express an
opinion enncerning it when that fs done. The
guestion thus Is not what the Legislature in
such respect may do, but What has it done?
Hoenee the eited cases in the prevailing opin-
fon as I think are not applicable. Nooe of
them uphold such kind of legistation as is
here involved and drawn In question. And it
in effect is concedod that the cited cased iy
the prevailing opinion have no dircet apnlic
tion to the question o hand.

If the aet bs valid, and it thns is unliw fal
to advertise clzarettes on @ billboard, then,
too is it unlawful to advertise on a bilthonred
cipars or any other form of telaceco, Thet ens
gaving in the business of «elling and dealing
in tohaces Anclading cicarcites Is a bovful
pucsnit is not disputed, Attempt was mads
by the act of 1921 to prevent the sale of ciza-
reftes, tut that et was repealed o 1023,
and since thon, as preseutly will be notieed,
It is just as lawfal to sell cizareties as it s
to scll any other form of tobaceo,  ‘Thit ad-
vertisenient of a lawful husiness is Jecitimute
and requisite to suceessfally earrey it on and
Is a neces<ary Incident thercto may also not
well be disputed. If a business fs legitimale
and permitted to be carried on by hegislative

i
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canetlon, T do not well gee by what authoerity

the Legtslature may prevent proper awd le-

gitimate adverticement of ft, nny more than

1t may prevent the making of cantracts in

eomnection with or in velation o the business,

Ilere the Legicinture has said that the only

permissible method of ndvertising tobaceo is

in newspapers, magazines, and periodicals not

only pmblished and circulated among the

several states, but nlso those published and

elrculated wholly within the state, and where-

in may be di~played all kinds of alluring and

attractive advertisements {hereof,  Nor are

advertisements of tohaceo forhidden by radio

or by distribution of handhills or clrenlars

en the strect or from door to door of house

holds nmor by any other method, exeept by

bilthoarids and other similar displays. Such

permitted methods of adverfisements of {o-
Lmeeo are not regarded as inimical to publie
hiealth, morals, or general welfare; but when
the modest ndvertisement, "Chesterficld Ciug-
arettes, They Satisfy,” 18 displayed on a bill-
hoard, It is feared that the morals or health
of the youths of the state are likely to be In-
juriously afrected, and the youths caused or
indneed to procure tobacco nnd cigareltes,
it for which kind of advertisoment they
waould not be able of are less likely to procure
them.

it 19 argied that the act of 1923 {8 regm-
latory and fndleates ngeneral pulicy of the
state to restriet the sale and use of tobaceo,
s Iy of efgareitez. A caveful. even A
cupsory, rearding of the aet showa that 1t is
and wis Intended to be o mere revenne medis-
ure. By the net no tax or Teense Iy hmposed
nor is any permit required to sell or to en-
anpe I the hudiness of gelling ot dealing In
tubaceo in any {orm, except cizavetles. But
the requivenvent of an munual Jeense fee of
from $100 to 225, and a tax on each cigarelte
ud on cigarctte papers, to sell cigarettes and
clgarette papers, clearly Is a resenne and not
W police measure. The general vale is, and
a8 stated in 37 €. J. 170, that, where a fee is
exieted primarily for reventic purposes, and
payment of it glves the right to carry on a
Jusiness or oceupition without the perforin-
ance of any more conditions, it {< not a Heense
fee, but a tax imposed, regardless of the name
by which it may be ealled. The husiness or
sale of the commodity which is the subject of
the Heense and tax belng itself Jawfal and
sanetioned, the permit granted is but a con-
venient methiod of assessing und collecting
the tnx. 1 Cooles on Taxation ¢1th 14l) 4073
Royall v. State of Virginia, 116 U. 8512, 6
Gt 510, 20 0 1l 3835 Waters-Pleres Ol
Company v. City of Hot 8prings, »5 Ark, 5Ky,
Jon s, w2 16 5. 3 AL (N, 8 10 City
of Porttam! v. Portland Gas & Coke Compnny,
w0 Or, 104, 150 P 273, 156G I 070 Bx parte
Mayes, 81 Okl 260, 167 ') 7495 Siate ex rel,
Wyatt v, Ashbrook, 15 Ma. 375, O 8. W, 627,
48 L. R. A. 265, 77 Am. St. Itep. 765, And
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1o that effeet 15 the eose of Matthews v, Jen-
sen, 21 Utnl, 207, Gt I 203, and the reeent
cace of DBest Foody, Ine, v, Chrlstensen
{Utah) 285 I, 1001 sshere numerous eases ure
referred to in support thereof,

When thus the permit is had and the so-
called license fee and tax pald, the business
of sclling cigarettes and elgavette papers is
just ag lawful and with just as mnueh legnd
sanetlon, as 13 the selling of any other form
of tobacen. By the nct the business Itself fn
no partientor is regulated, 1t does not even
pretend to I'ave any sueh purpose, There 18
no tanguage In the aet from which such a pur.
pose may even be inferved or tmplied. Tt does
not regulate or control anything, nor pretewd
to do so. As o that, it may here be sald as
was sald by the court in the case of Ix parte
Mayes, 61 Okl 260, 167 1%, 719, 750, (hat “the
statute does not purport to have tn mind a
rerzutation. It Jmposes no eonditions and con-
taing no restrictlons for the carryinmg on of the
business; neither does it attempt to regulate
or control those lawfully engaging in the
business. Its primary and fndeed only, pur-
pose, I8 to puthortze the colleetlon of a tnx."

We thus are brought hack te the preposl
tion, and to the real question in hand, as to
whether It was compelent for the Legislature
In the exer-ise of the police power, to eurtail
or prevent @ dvertlsementy of a eommodity of
a lawful bieslness, espeelnlly to forbld adver-
tirements by a particulnr method not dtself
eolinosfons or dnlmfeal to publle morals or
general welfure, and ot the snme time periit
ad Hbitum 211 sorts of allnring und attractive
advertisenents of the sne article or eom-
modity by various other methods,  Lel it be
psswmed (hat where In the begitimate exerclse
of the polt e power the manufacture or rate
of, or tratliz In, an article or cammodity, or
the earrying on of a business, has been pro-
hibited, §t nlso is within the police power to
prohibit or prevent advertisements of such
comundities or business. Bnt, as is seen, that
15 not the situatlon here,  The Leglslature
has not prevented not did §t attempt to pre-
vent the advertisement of tobacco, "The pro-
hibitions go merely to the partiendar method
or medinm of adverfisement, advertisements
on bilthonads, ete. The medium or methad ot
biflboard sdvertisement, as is common knowl-
elge, hns become general amd withont any
Jegislative restrictlon of the state is permit-
_ted and is extenslvely employed as to adver-

tisements of all ether Linds of articles and
commodities of merchandise, Not anything is
maide to oppear or even sugresfed that dis-
playing advertisements ou biltbourds is ob-
noxtons or infmieat to publle morals or pub-
He wellars, nny more than is the publiention
and clreut *tion of the same kind of advertise-
ment in a newspaper, magazine, or perindical
or by any sther method. 12 the onc 18 obnox-
fous and tuimleal to publle morals, ete, BO
would it £remn must also be the other.
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The Yaw 18 well gettled 1hat the operntfon
of o statute must be determined from the
natural and legal effoct of the langnage em-
ployed, and whether the statute is or s not
repugnant to constitutional provizions, either
«tate or federal, must be determined from its
natural effect when put in operatlon amd not
from its proclaimed or asserted purpose,
What Is meant by, nud when an act may he
uphehi an the theory of poltee power, s welt
stated In 22 Am. & . Enz, Ency, of Law U938
as follows: “In order that a statute or ordi-
nance may be sustained as an exercive of the
pollee power, the eonrts must he ahle (0 foa
1) that the enactment has for {t=2 object the
prevention of some offense or manifest evit
for the precervation of the publie health, safe-
ty, morals or general welfare, and (2) that
there is some elear, real and substantinl con.
neetion belween the assumed porpose of the
enactment nwl the actual provisions thereaf,
el that the latter do fn some plain, appreef-
able and appropriate manner tend towards
the accomplishment of the ohject for which
the power {8 exerciced. ‘T'he police power
cannot be used as a cloak for the fnvasion of
personal rights or private property, neither
an 1t be exercised for private purposes or
for the exclusive benefit of particular Indi-
viduals or classes.”

The propositions also are well put In 6 R,
C, T, 237 that, “in order to sustain legistative
interference by virtue of the police power,
under cither a statute or a munlcipil ordl-
nnnee, it 1s necessary that the act shoulkd
have some reasonable relatlon to the sub-
Jeets Included In such power, aod the buw
must temd, fna degree that is perceptibie and
clear, townrd the preservation of the pnhlice
welfare, or towanl the prevention of rane of-
fense or manifest ovil, or fo the furtheranee
of some ohjeet within the coope of the police
power, The mere assertion by the legislature
that n statute relates to the pullie health,
safety ov welfare does not in feolf bring that
statute within the police power of a stal for
there must be obvious and real eonnection be-
tween the actual provisions of a police regu-
Tation and s avowaod parpese, and the regu-
lation adopted must be rengonally adapted
to nceomplish the end soucht to be attained.
One application of the familiar rule that the
validity of an act s to be determined by its
practical operition and effect and not by its
title or deelnred purpose is that a constitu-
tional right cannot Le abridecd by leglslation
under 1he guise of police regnlatlon; sineethe
Legiclature has o power, under the gulce
of police regulntions, to fnvade arbitrarily
{the personal rights and personal Hberty of the
{individanl citlzen, or arbitearily to Interfere
wlith private business, or tnipose unusual and
nnnecessary resteietlons upon lnwful occupa-
tinns, or to invade property rights”

To the same cffect also iy 12 G, J. 029,
Many cascs, both federal and state, are clited

which fully ruppart the tesis.  Speeint ref-
erenee, howeeer, may he made to the ¢
of Loclhiner v, Neav York, 108 1, &, 45, 23 8,
Cto 050, 49 T B 937, 3 Ann, Cas, 1103
Ktite ex rel. v. Ashbrook, 151 Mo, 375, 65 S,
48 Lo ROAL 265, 77 Am. St Rep. 765
State v. Redmon, 104 Wis &0, 114 N,
W, 137 14 LR ADOND S 229, 126 A Kt
Rep. 10023, 15 Ann, Cae, gnos

Just asowell 1s 1t settled that, howesver
broad and comprehensive the police power
of the state may be, the exercise of the pow.
er nevertheless fs not without limitations,
and that the Legislature In the exerefen of
the power may naot transgress orv ufring
upen either etate or federal constitution
provisions.  TLogan City s Publie Utilities
Comm, (Vtaly 271 . 951 8ol Riock & Grill
v. Sehwartz, 27 Ulah, 357, 76 1. 22 12 ©.
J.928, 6 1R, G L. 195,

So, ton, Is It well settied that, whether the
police power has been exervlsed within prop-
er HUmitations, whether or not the act fs o
reasonable exercise thercof, whether a ypar-
ticutar measure s designed to further some
governmenial funetlon and bears some rea-
sonable, ohvinus, or direct rolution to the
purpose sought to be accomplished, are all
Judiclnl questions. 6 R, C. Lo 212, and cases
there efted.

Nuel propositions may net and are not
dfcpnted, but here are shaded and minimized
minl not glven proper foree or effect, Fhinety
ohcervatlons were nade by Mr, Justiee Mar.
rhall in State vo Redimon, supr. Aminng oth.
er things he says: “Danbtiess the fathers of

and

the Constitutton foresaw the Hholibeod and
danzer of the sccority of personal rlohts,
which the fundamental ey was intecdod to
tirmly entrench with the judicliry a< ite of-

fHelent defender, belnz Jeapardized at thoe:
by excessive regulation of the ordinary af
fairs of life. ® ¢ ¢ The {den < found ex-
pressed now and then, that the palice power
Is something not dealt wlth or aflected by
the Constitution, at least in any marked de-
pree, whitch §s & mistake hurdly excusable,
The error sn ted here and there, that the
police power $ 0 soverclen power in the
te, to be exereiced by (e Tegislatnre,
which is outsitle, and in a sense above, {he
Constitation (Donnelly v, DPecker, 5% \Wis, 4451,
17 N WL 0K, 45 Ao Rep. 639, amd that o
police regitation which is clearly a viola-
tion of express conslitutional inhibition is
legilimate, subjeet to a jndielal test as to r
sonableness * 0 *  * (Tiedeman, Siate anid
Federal Control, § 1), or that no police reg
utation, not condemned hy some express con
stHutional prolibitlon, I8 Nlegitinate, or that
Jezistation not go condemned s legitimate §f
the law-making power =0 wills, though it
violates some fundamental principles of jus
tice, or that the reasonableness of o police
regulation, and whether it unjustiy deprives
the citizen of natural rights, i8 wholly of

n
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loglstatlve eoncern (Tledderlch v, State, 101

Ind, 501, 1T N.T0 47, 51 Am. Hep 769), and

ohere of A eimilar eharicter now and then

founed fn tecul optolens amd texthooks, are

hizhly mif<teadbes aml have heen disthotly

tieearded hy this conrt, Siate ox rel. M
wankee Medieal Collewge v, Chittenden (107
Wie, 188 107 N, W, 500 anpra,. * 2 0L
It were true that all police yegatations are
inuite which are reasonable, and adl are
reaconables which the Tarzistature so wilis,
the Constitution as to very mneh of the field
of vlvit governmment wonld be of no use what-
ever.  The eontrary hae heen the rule with.
oiit any lezitimate question sinee Marhory
v, Madieen, 1 Cranch. (457, 2 T. [ 600
* ¢ * Phesddea that ail tegdslation is with-
in the police power which the law-making
nihority determines to be so. amd that all
which might be within such ppwer §s within
§t. If the Legisinture so determines i, as we
hiave seen, 2 heresy, and one whirh was re-
pudiated suflivient for afl time by the carly
decivion, heretofore refecred to, fn Marhmury
v. Madison, supra, the American elassie which
first and conclusively defined the gencral
eharacter of the constitulional limitations
and the relations of the Tezislature and the
Judiciary thereto and to cach other, The doe-
teine there Jald Jdown more than a cenlury
ago in the unanswerable logle of Chief Jus-
tiere Marshall hay never hoon departed from,
except accldently, fnconsideralely or {gnorant-

B

In Mngler v, Kuansas, 123 11 8. 623, 8 8.
Ct. 278, 207, 31 T Edo 205, Mro Justice
Tarlan sadd: *“Fhe courts are not hound
by mere forme, nor are they to he micled by
nrere pretenses, They are at liherty, Indeed,
are under a solemn dity, to Ionk at the sub-
stanee of (hings, whenever they enfer upon
the inruiry whether the legi<lature has tran-
seemded the limits of 1t authority, If, there-
“fore, n statute porporting to have been enaets
e to protect the public healih, the pnblic
morale, or the publie safety, has no real or
substantind relation to those ohjects, or 13
a padpable fnvashm of rights seenved by the
fundanentat Inw, it is the duty of the courts
to so adjndze, and {herehy give elfect to the
constitution”

In the eace of Ex patte Jentzsch, 112
158, 11 PS03, 804, 32 Lo RN 664, the €
ifurnia court, among other things, sald: 8o,
while the police power §s one whose proper
nxe uakes most potently for good, In its un-
Aefined senpe and Inavdiuate exereise Inrka
no sall danger to the repubtle; for the dif-
ficulty which s experbone in detining its
Just Hmits and bounds affords a temptation to
the leulsiature to encroicch upon the rlghts
of elilzens with expmintental laws none the
Tess dangerous because well mennt.”

In the case of Boyd v. U0 S, 116 U. 8. 6145,
G S, Ct. 521, 535, 20 L. IlA. 746, Mr, Justice
Iiradley sald: “Constltutional provisions for

nreoRten

the sceurlty of person and properiy shoulil
be Iheeally construed. A elose and Jiteral
canstroction deprlves them of hatf their of-
fleaey, nad dlende to graduat dopreddntion of
the righds, a9 If 10 eonsdded move In sond
than In suhstance. Bt iy the daty of couris
tr he watehfnl for the conctitntionul rights
of the cltizen, and agalnst any stealthy ens
croneliments thereon, Thelr metto should be
ohsta prinelpiis,

The claim made by the state and adopted
In the preaaiting opinfon In effect bs that,
ginee the sale of {olaeco to a minor under
21 years ks prohibited, the act In question
forbiddineg advertisements of fobaeco on hHL
hoards is n lealtimate exerelse of the police
power nx tending to prevent or lessen sales’of
to o te minars, especially cioarettes, and
to prevent ar Jessen the nxe.of tohacen by mi-
nors as well as by adultss that isto sy, ag s
claimaed, preventing advertisenenty of tobae-
en on hillheards, in street edrs or on plac.
ards, will eanse or initues dealers not to sell
ar furnich tobaceo to minors, canse or in-
duee minars not to hay or use toloreco, and
will lessen the use thereof by both minors
and adults, und that an advertisement of to-
baceo on billhaards, ele. will suggest to nii-
norg and to adunitg a desive to nse tobaceo
which otherwise wonld not he sugzested to
them If such adverfisements were not per-
mitted on WMhoards, and that advertisenments
of tobaceo, Including elenrettes, fn newspa-
pers, magazlnes, and perlodieals or by other
permitted methods of advertisements theve-
of, have no sueh tendeney,  In other waords,
as is clalined, to protect the youth of the
slate against the uce of tobaceo and to pre-
vent or lessen the nse thereof by adalls as
well, the Legistature permitted ad o libitam
all kinds of atluring and attractive adver-
tisemonts of tobaeco in uewspapers, nuoge
zines, and perkmdieals, whether printed and
circutated wholly within the state, or among
the sceveral ates, and permitted adl other
methods of advertisements of tolsicco, exeept
on bitlboards, strect ears, phcards, or on
other objeets of display.  Amd on suaeh ghe-
ory ix the eludm made that the ccction of
the statute under consideration amt forbid-
ding wlvertisements of fohaeco on hilthoards,
cte., has for ifs ohjeet the prevention of a
manifest evit and the prescervation of pub-
tie health, morals, and genersl welfare, and
hears a real and direet relation befween sich
purpose of the enaetiment and the accomplish-
ment of the clalmed and asserted objeet or
end.  To support that, the state cltes numer-
ous anthorities,

Merrick vo N W Thalsey & Co, 212 UL 8.
5G], 37 8. Cho227, 61 Lo Il 498, and Hail
v. Gelger-fones Co, 212 1, nn, o7 8O Ch
217, 61 £ Bl 450, T ROALIDITLE, S1 Ann,
Cas. 3017C, 613, cases involving the validity
of the so-called blue sky luw regulating sales
and dealings In corporate slocks and other

T
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gecurities to protect {nvestors against fraud,
ete.; In re Fred Oberg, 21 Or. 408, 28 P,
130, 14 L. R. A. 577, involving the walldity
of a statute providing that no ofheer or gea-
man of a seia-golng veseol or ship should be
arrestes] or dmprisoned for deht, which act
applled to all satlors of sea-golng vessels or
ships and entitled all under the same clr-
cumsiances and conditions to enjoy the grant-
ed priviege and fimmunity; Soeon Hing v,
Crowley, 113 U, 8,703, 8§ 8 Ct. 730, 28 L.
Tl 1115, Involving the valldity of an ordi.
nance prohlbliing washing and froning in pub.
Jie lnundrics and washhwoses within restriet-
rd territorfal Nmits, from 10 o'clock at night
to 6 o'clock In the morning, an ordi-
nance adopted to regnbate the esiablishment
and malutenance of publie laundries and
washhouses, ta make inspections by health
oflicers and boayils of fire wardens as to ¢nn-
diliong with respeet to stoves, Jdrying appa-
vatus, and appliannces for heating smonthing
frons, so ns to guard against dangery to sur-
rounding property from fire, and to inspect
premises in which it {s proposed to carry
on the business; Jlalter v, Nebraska, 205 U
S. 31, 27 8 Ct. 419, 5t 1. I 696, 10 Ann,
Cas. 625, where the valldity of a statute was
upheld preventineg descerntions of the flag
of the Unlted States and [he nse of the flag
for adverticsing purpnees, ete., the dolpz of
svhich things, saald the conrt, discredited and
cheapened the flne In the estimation of the
blle and @efeated the maintenance of it ns
an emblem of natfonal power and natfonal
honar; N. Y, N.TE & 110t I v, New York,
165 U, 8. 628, 17 S Ct 418, 41 T Dl 853,
involving a statnle regnlating the heating of
steam passenger ears aml ddrecting punrds to
e placed on rallrond bridzes and approaches
thercto; Powell v. Pennsylvania, 127 U, 8.
678, 8 &, Ct. 092, 1237, 32 1. k4. 253, Involv-
Inz an act regulating the manufacture and
sale of products in imltation of butter and
cheese and preventing adalterations of but-
ter, cheese, nnd otlher dairy products; Iiseh.
er v, St. Fondy, 191 U, 8, 367, 21 8. . 673,
48 1. Ed. 101%, Involving a municipal ordi-
nanee prolifbiting the ercetion of any barn
or cow stable within the city limits withont
permission from the municipal authoritices
and preserlbing conditlons and circumstances
under which such a permit may be had; Lie-
berman v, Van De Carr, 100 U 8.
8. Ct. 144, 50 1. Fd. 305, Involving an ordl-
nanee regulating the sale and distrilmtion
of milk In the ¢ity of New York uwder the
fupervision of and upen conditions Imposed
by the I'nblie Board of flealth; Maun v, 111
nols, 01 U, 8. 113, 24 L. Ed. 77; Budd v.
New York, 143 U. 8. 517, 12 & Ct. 4GR, 36
L. Fd. 247; Brass v. Stoeser, 163 UrS, 201,
14 8. Ct. 847, 88 I R 757; and W. W. Cnrg.
1l Co. v. Minnesotn, 180 U, 8. 452, 21 & Ct.
423, 43 T Ed. G19; cascs Involving acts reg-
ulating puldic warehouses and warchousing
and inspecting. weighing, and handling of
207 P—06

tall

{023

grain, ete.: Whyte v. Clty of Sacramento,
63 (Cal. App. 5831, 224 P, 1008, invelving an
ordinance relating td the nee of trucks over
a cortaln welght op otreetys In deslenited
districta; and Muack v. Westhrook, 118 €,
G090, 88 SO FL 359, Ingolving an aet prociding
for the a::.:.:E:ZL. of vebicles and other
converanced used on piublic or private highe
wars In conveying Haguorz and fntoxleating
beverages, the sale or pussesslon of which
wig by Jaw —4:::,:.:,.

In all sneh eases the ordinance or act In
question was upheld as a preper and lemiti-
miate exercise of :L police power and not
as transsreccing ang bonstitational prosvision.
Many of them relate to matters of mere reg-
ulation,  IInndreds of other eases could be
clted where similar rhlings were made,  Unt
in all the cited caser the ordinance or aet
called In gquestion, hy the metural and legal
effeet of its languagze, had for {ts abject the
prevemtion of some offense or evil, or the
preservatlon of piublic health or puhbiie mor-
als ar general welfare, and had an obsjous,
or real, or direct relation to, and In some
plain, definite, and tanzible degree tended
toward, the accomplishment of the obleet or
puarpose for which the pollce power wng ex-
erclsed. ’

teeantse such a relatlon was so chown n
Biuch ensen, It doea net follow that an obyvi
oug or ddirect relation also 19 shown in the
ease In hund, or In other eases of different
fucts or enachinents. ¥very declsion or opin.
fon 1< dependent npon the facts upen whleh
It 1s founded and must be consldered fn view
of, nml may not withaut referenee to them
be indiserimminately applled to caces of dis.
similrr facts or enactments.  As has heen
seen, the operatlon of the statute sl be
determined from the patural and legad of-
feet of the languaze cemploye? aml whether
the act as a pollce measure Is designed to
further some governmental function and as
to whether §t bears some real or direct rela-
tion to the purpace songht to be accomplished,
are as the text and eases teach Judielal ques
tions. Here no such relathn froewm the lan-
gnage or operation of the act appears,

It tn effect is argued that the subject-mat-
ter of the act relates to the sale, use, and ad-
vertisement of tobaceo, Inclnding eizaretfes,
and to restrict the sale and use of tola eo,
The argunent, as hink, is not supported hy
the act. as a reading of it wilt eleatly show,
By it the sale of tobacco to minors is prohih.
fted. But there is no restriction or recolation
whatever as to carryinz oo the bu-inevs of
sclling or dealing in er of using tobucen,
Trae, a llcense fee and tax s exacted to sell
cigarettes anid clatrette papers, but that, ns
has been seen, i= for revenne anld not for reg-
ulation of the business or In carryving it on,
and from which the state derlves an sannaal
revenne of 220,000 or more,  Upon payving the
tax and obtalning the permit & dealer is as
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free to o) elzaretios to nduits as he Is to selt

tabacen tn all other forms, without any re-

strdetlon or regalatlen nliatever, o to the

carmr extent that he fe privileged to selt mnd

denl In any other cammodtty ae artiele of m
ehandlee, A, further, as hog heen seen, the
act does not forhhl ndvertiscrments of tohae-
eo Ineinding cizarettes. And ~inee selling and
deativz Lo tehaceo I law (al business and the
nee of tobaeen, not even by minore, restricted
or forbidden, and sivee advertising is a neces-
sary incident to carrying on the bnciness, it
would seent somewhat anomalous legislation,
{f the Legictature had attempted to forbid all
advertisements of tobacen, What the Tegishe-
ture did f& to permit advertizements of all
kinde of tohaceo, lnchuling civarettes, except
an billhoards and on other shmilar ohjoets of
dteplay,  What §#t thns did is to ~trike at and
banish hillboard and other stimilag methods
of sdvertisements, $n ne sense and not elahin-
ed to he an ohnoxious or improper method
of advertlsing, while permitting wlthout re-
«irletlan advertisements of tobaceo by nll oth-
or methods,

It also is argned that wdvertisements on
bitthoardy are attractive aml tend to Inerease
«ales of the commadily co advertisml, Lot it
he assamed such adverfisements are atfre-
tive and increase sales of the commodity ad-
vortised. Such is the prirpoese of all advertice-
ments by ealling attention to the article or
commodity advertired, its deseription and
quality, and place where 1t may be had, Cer-
tainly the Lezislatare may not require one
mevelant or dealer hna lawlul commaedity or
hipciness to hide his advertisement under a
bneliel, while others are permitted to display
them on the housctop, A method of adver-
fisement, not obnovious In and of fteelf, is
nat to he banished beeanse ft may be an at-
fractive and effectual method. Further, the
prabtbition to advedtizse on bilthoards does not
apply to nll pervona. 11 Apptica only to fhose
enmged In selling or dealing In tobieco, n
buuiness ag lawful ag any other hulsness, It
applles to na one else enzaged Inany other
Kined of business,  As well say that all those
engaceid In (he automnblic business may not
ndvertise thelr business en billhoards while
all ather kindg of busluess may be so adver-
tisrd,

It also Is argaed that the use of tohaceo 13
by some regarded as jujurlous to health, T3ot
the Legislature hag not as get torbidden the
sale or use of it. Sowe may regard the sale
mul use of Caca-Cola or of ten or of coilee In-
inrions to heatihi, Until the Legistature for-
bids or restricts the sale or use of them, I do
nat well aee how i1 may declare that any of
these may not he sdeertl=el on billhoards,
while permitting them to be adveriised hy wll
other methiods, ard at the <ame time permit
all other articles or commoditles of merchan-
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dize of n Inwful huciness to he adverttse] on
bilthonuds,

Nteennse the Leglshnture mny not eontrol
adver!!
and perindienis etreabdiog amone the
ernl stales, 1L Is nssertel such resteietion dors
ot prevent it from forbldding advertisoments
on billhoards wholly wilthin the state. Tn the
first place the act permlts adverticoments of
tobaeeo In newspapers, magazines, and period-
feals, not only those citeulnting amonz the
geveral states, bat il those printed smd cir-
enlated wholly within the state. In the nest
place, the sugzestion 18 not anlike what a
noted hnmorist onee sald, that I one is ynable
to “Hek™ another wlo had given offence, then
flac his child, or {hrow a stane at Wis dog
the street, T 0t be tncompetent for the
ature fo forhid adverfiscments in nows.

ments in pewspapers, nagsiaines,

Logd
papers, nuggzines, and perfodlenls, then 1 do
not well see on what theory it ey forbid

advertisenents by some  other  legttimate
method - not fteelf abnoxions or inimieal o
prrllie morals or genernl welfure, withent ere-
wting an wnenrranicd diserimination, nnd de-
nying equat rlghts and privile ges, sud espect-
aly when the method is forbidden enly as te
a partienlar ecommedity or article of mer-
chandise of 2 lawfl husiness and at the same
time pormitted as to all other articles oy com-
mudities of merehandise. In other words, it
one methad of advertislig in the state by eit-
1zens outside the gtate 1s reqguired and grant-
o, then it is diflicnlt to see on what theory
citizens of the stale may he denfed another
method or methods of advertising in no sense
obnnxions to public morals or general wel-
fare, and equidly legitimate and proper as the
method granted (o and permitted by citizens
outside the state, withont denying to eitizens
wilhin the state, not ag to mere form, hut as
to substance nid essence, the same rlghts and
priviliges granted to citlzens outside the
abate.

Then, further, T do not see, nor fu what way
it f« even hdireelly shown that, sinee it 14
unlawful for nny one to sell or furnish to-
haces inany form to n minar, wherein an ad-
vertisement of tobacco displuyed onoa bt
Boord will mnere readily enable o minor to ob-
(afn or use fabaceo, or by preventtne such
method of advertizements will render I more
dltlienit for him to oltain it, ar protect bhim
agatust the nee of it, when at the same time
alt eorls of allnring and attractive advertise-
ments of tobaceo may be and are had In news.
papers, magazines, or perfedieals, and by all
other methods of advertisements,

The suggestlon that advertisements on bill-
hoards are more readily seen or “forced’” on
pulldie attention than advertisements in news-
papers, magazines, or perfodieals or that the
one is thrust on the publie while the other to
be seen must be sought for, and for such rea-

2ot ahor

oidels
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ean the one method 13 more effectual and fin-
pressive than the other or others, 14, as T think,
wilthout merlt, and fa refuted by eommon
knowledue and ohservatlon that numerang
newspnpera, anagnziies, aml perloHenls of
all kimts envesing In prombnent and eonsplen-
ous places all sorts of rlehly desdened and nt-
tenctive and alluring advertisements of to-
bacco and  dleplayed in attraecllve eolors
aud pictares, find thele way In abont every
honseliold in the stute and are or may be
ccen and noticerd e about every memher
of the family able to read, and many of
them distributed and delivered by minors,
That bllboard advertisements may e re-
carded as anore altractive and effectun) than
ndvertizerments jn newspapers and magazines,
or hy tadio, no douht would <tently be
puled by newspapers and magazine publishers
and by radlo ndverticers. Fhangh bitlbhoard
advertisements may be regarded ag atiraetive
and effectual metholds of adverilsing, yet,
sinee guch method s not ohnoxtous or fnhink.
eal to publie morals or genersd welfare, that
doey not Justify banishing blithoard adver-
tisemenis af an article or commodity nf mer-
chandise of a lawful bocinese, Nor do T wee
any basts for (he contentlon that permitting
advertisoments of tobfeen on blithaards tends
to induee dealers or others, In violation of the
statute forbldding it. to sell or furnish to-
biacco to minors, or that preventing snch
method of advertlsing tendy to restrain or
prevent minors from ohtaining or nsing tobac-
en, At least sueh a relation or connection In
no sense i= ebvlonag or direct, and at most 19
hut extremely remote, I ft e thimabt wise
and neeesary to prohibit or restrain a minor
from the use of tobaceo, or to protect him
malust its use, et some proper legislation he
hadd which by sowe divect or appropriate man-
ner tends to accompllsh such end or purpnse,
nid not by banfshing bibbnard ndvertlse.
ments of tobaceo, while at the same time per-
mitting all soarte of adverlisements therenf
by ull kinds of other wmethods,

We Iiive oo statute which furblds a minor
under o preseribed age from operating a ma-
tor vehlele an a pabtic highway or thorongh-
fare. In some Jurisdiction: dealers and oth-
ers are also forbldden from sellng or intrust.
ing a motor vehtele to a minor simber a pre-
seribed nze and which knowtngly 9 10 hn e
and operated by the mbnor on a publie strect
or thoroughfare,  In such case it may wot
suceessfully he asserted that it s compelent
for the Legislature to fortdd advertisements
of automobiles on bilboards while at the
same time permitting all sorts of advertlso-
ments of them In newspapers, magazines, and
periodleals, on the theory that preventing ad-
vertisements on billboards tends to prevent a
minor under the preseribed age from operat-
fugz a motor vehlele on a public street or thor-
oughfare or others from intrusting a motor

ah 1027

vehiele (o blm. No one wonld eontend that,
Fet In principle the presines of mny read, -
reet, or ohvionn relatlon Lefsveon e thing
It ed amd (he clyimed ahject o nght to he
secampll-hed Twaw wanting in fhe ane caan ne
In the other. In eael the acseried rebitlon
hus neither suhtanee nor even shindow tn sup-
port I, and 19 based on mere faney aml va.
gary. Normay the analogy e depded an the
theory that fn the one the <ohject, the nee of
tobaceo, may be regarded as peenlelons and
injurions, while In the other, a motor vehicle
Is not iteclf harmful or &inacerons or franght
Wwith evil eonsequences While o motor sve-
hicle may not I und of tself he so o arded,
et In the hoands of o oyouth or other lmma-
ture or Inexpericneed person operating It, a
motor vehiole on a publie street or thoroneh-
fare 1s highle danzerous and a mennee, nnt
only to such n person operating 16 but nlen
fothe safety of the puble s aml on =ueh theory
minors under a preseribed age by b sistatlve
enactinents are furbishden operatlneg motor
vehicles on pnblie strocte,

nt further as to thie. Selling tobaees in
all its forma dnchuding elazarettes to adnolts
without restriction Is Iawful and expressls
peemitted by lezistative sanctton.  Sinee a
dvaler may thus luwfully cpgage therein, he,
by proper adverticelent, may make known
the Kind and quality of his goods ol the
plaece where they may be had, To deny him
that rizht is in efMect, or ta a large extent, to
deny him the benefit or enfoymint of the
property rlzht gronted Wim of carrving on
tire business permitted to b eartied on by
him.  Why <honld he thns be deprived .V.q
preper advertistnz from waking known .r
these who without restriction may Lowfolly
prrehase and use (hem, the kind and ._:,._:.....
of hls moads and the place where they may he
had, beeanss the method uet larmfnl or oh.
posions i nnd of Heolf and chocen by him e
attretive and oftectual and tends to Inereame
Wiy business?  The gquestion may not he an.
swered by the assertion that the use of te
baceo by some Is thonght to be a publie evil
and a menaece to public health and moraly
for cuech an answer or elabm s completels
refuted Ty the fegislative act Heelf which por
milta all Kinds of metheds of npdvertlsement
of tohaceo and prevents none, except on bil.
bonrds and other <hnilar ohjeete of Adbsplav,
and by the Tecistatlve wlll of (he state legal
1zing and permitting the sale of tohaceo In alt
forms to ndubts, and without restiietion por
milting the nse of it hy them as wel] ag by
minors, exceept that a proprictar m F not _:;_.
mit a minor to frequent his place of hnsiness
whiile the minor is in the act of using tohucen
in any form.

1 thns see no obvious or real or direct reln-
tlon or conncetion hetween the assumed or
asserted purpose of seetion 2 af the act and
the provisions thercof, or whereln the latter

[
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0 t
\ to be valld
- te, before an act ean he held

Inhle manner tends to- mate, . ! herd to be
e e :1_3._“._{_2; of the ohject for which Interferes with t __e_n. ne “cs lebt of an
ek =3c:__“ur:~_” police power was €x- fndicidnal to be free _J h:n “_:_.“‘ ot ot
e e 1ver{icements of tobacco power to coulract Ef_ " enjoy
ercierd, preventing ady B ety amd prenerts siehts.
on billhoards.

s of Little v. Smith, 124 Kan. 237,
cer v, N 62 U, 8. 500, 43 8. CL In the case of T, S 1. 23
_|: ym?, ery, ./.1‘4__ ﬂﬂA Vn .r I 146 Bartels 937 1, o050, 061, 57 AL L. 1. 100, w__w_n:::_,”.__.”
g25, O Tn._...”_. ! <401, 47 S CL 628, 67 L. o under constderation a stutute which “_ ,,:”.:..
by um.;.:. fin w._. ..:: “ T ) G2 LS A0 43 ypiawlul to advertise cigrettes or ¢ Hx:?:
e :r_..— _”_. w::_,__ 73.: the valtdity of stats papers In q newspaper or ::.w_‘ :“.—.cn A:‘?
S .Fp._ ..“_ y -.__. :,.ﬁ..:_:u of modern for- wnnhiished, offered for siale or _w._.‘:a A
utes _n;l. " .:,.n.: eduentlonal Instiutions wWas  ¢eihution within the & ._T. :_..._,_::3,4“ P
elon L ge : b e rarates of clgazetio \
‘here therennder tene advertise olg i N
enlled tn .__:.n:d____..,__w:w_ M_w__A:...._q_. for tenehing the  gtreet shen of hHIba _:_::_. ::__._,_Ms _,.“.__w::q_.,_f.: :_é
B WOFe procee s ! The ing the act in a, 0 eour
i enaze In such ustitutions. ng e 1 S W the
t o oo _““__-: m_:_o acta constilutionalon the  thereto among a___.“ r :_“___)M ,.H.:._H:___,E_:.a e
slate e c E especinl- lce power f5 wide in 18 seope ‘
saching such lanzuages, espees police p ! o,
theary b ::_ﬁ_”__w_._,._ “.n tended to inculeate In Legistature broad power to 3._, aw w_n___,.e.ﬁz..m_v
R ._,:_,._n::ao wo.::_. systems or princtples  mote the heualth, morals, se _:. C.. _._:.E. oy
the minds :. t _ran:E 2., inapplicable to our  of the people, ::.._. further, :._,: n_ e ,., :
of n;:é.«:i‘ ; ::_?_... the youth had heen suf- tion s vested In it to deters :_n. (2 e
_:m.::_:c? w“_m the :E.:.E..n of our 0N EOF-  §5 deleterious to health, morals, :w;;. e
fieiently :._:u_;,_:__ to fnculeate ideas aund o public welfare, §bcannot under n». 1::._:1
ernment. u_mp MJ_ to the best interests of our  the police power enaet uneq ..:»: w o ,I :..
mc=::_w:3~ w”v 1._ the _,:‘_::n: langnage Is the  gnd oppressive Jeglslation or :E : wh A:, o
scc_:_..__” on _A .”_u.,::_ tl _,_1: e of this coun-  yiolatlon of the fundamental ___:: o ._. i
v r oA Al S 2
prevall :_m_‘“.: tanguage, or subject not in the  yte In q .__, ::., . :MZ: U e
try, _:_w ..M.:_ _.—3. o, shoutd be tanzlit, and that  peohibiting the cale aml ¢ _._ _.,_: ' AA_ o
Yinglish Janzuass, ° : ‘ut and retofore .
€0 W ] to elvic developmen ' fone iy
to da w0 W _.n __,__m___“,:r_.,_,n by the Supreme Cowrt The later act anthord .__ the ”;._...:Nnap_ rse
publie J:ﬁ “~ /....?n =.2.m_ held noconstitntions eept ag to minors, 1 ' £ __3_ ”n_ ?, .
of the Un pr 4,:.“. :CA el asserted relatlon or gy articles of commeree, A et o
iy =____~_H:._M”Z {ons refation ta anything Within  an act to raise :,:._::,._ __.M ﬂ o ”.2_1 e
any res ! ¢ 3 Ve Legistature to inehnude an ¢ $
. Y . he police WeT. the Ieg LAt pravis
the legitimate s ..:; of _.:.m_ nd. 114 Or. 418, for regulation as well as for n_:..f_:r_._h_,—.mc__”,.ﬂ..m
RN h:uw. __ﬂ.n : Am“‘ the case Involved if Its provisions do not .”—:::c Q:.__w ,::; the
. .:x,__ ..ﬁ.::\.,..__c“._ a...«?.:_. (1 that no leense llmitations. ,: _m_._,ﬂ.m,__.”:gw» ‘._NI__.S o L v
o c:::._“:.. soft drink business should he is- dominant theory o i p. g to ho coneodnd
e ,., y f. n not a citizen of the United  nue. It s stated ._._: .._ ___b_..n R
Shed to Y u;,?w_ © a._.:,n_.: that the purpose (that the revenue M._ ::“.2_5 o V.m.__‘ Lo
St __»_ :,..““é “?_2 to further the enforce- amount to at :.ar..,...“_. of clmareltes, tlurs mak-
N M..:ﬂ _““ ‘:‘:::..:_:u traffic in aleolintie  Ing legatized w_:.a .r.m ﬂ..::::_.ﬂaa e Ll
ment o \_.:: : liqnors. The Supreme Court  Ing them articles o ._._:« A a.:::.:.? for ad-
..:_,__:_:ﬂr_q:_:_“na.{w held that no such purpose  ture restrict the ma .: .A,:::_: s et e
of the state fle ] v §

. aninloxicating hey 14 e It is con-
was read o c_I_«__:m. :_i:_._:_,ﬁ_ and that the publishers engaged in t ﬂ.._:_w__:._ “wt__:.; pub-
zes had.uot heen ou _. id ::.._: and to buy, ceded that the actis :S.?i?.r ._w a r._:.n hers
_”ﬂ%,.:ﬁr:.:r:ﬂ the protee-  lishers outside s.f::w state, U.nc_f.”._.:“n L:.:_:.

as R ore 1 publications have a mn arg I .
. 1 provisions which were ang ns . e irs ant
:::. of n:_v::_. _:_“2” conable and unwar-  tion than :_:.r.r _.A, | 1 :_W. M__A._:W ool
Infrin o e 2 11 JHee power, Casesare  other publi hers within ! ~ .~ :.E_:_ T
B et 1 " __ ing & varlety of sub- this condition It may wel wm..a, san bave any
In great numb _.3_”::_4 :w—i held invalid he-  the restrirtion as to :;:_Mu_ﬁu_m__“_,: i el
W + enae < e off e R E
P :“____M.”. M,:.n ho ddireet or real relation be- =~_E.cn.~:: effvet In ::: :::w anich go In-
gatise LACEE T : » object of nOTS, W : o
s means employed and the .mv e ge a
?:.Z_ ,::”:F._; to be accomplished within the to :_.:_:.,; overy _._« ) o hether the re
—::_...In the excrcise of the police puwer, vertisements of eiga T bt in
e :— _ ] :L::::» d In Tochner v. New  striction on loeat publizhers - e the
e M:::. _._h.i. here again be natieed, that  substantlal _:,n_,i._n:“” i wol-
f:._M_ .:r,.__._.:.::a that a subject relates though w<cs.9_r_.h:_~_._ e ol g + Ubertics aml
mere ! s ! e ¢ the are. A K .
‘cmote degree to the scope o . Aizens ennnot be ur
_.:_". _:u.waﬂ.,“:mi.a _”,c» render the enactment -._.::..:w,p w..”,__wwn:n clti ”:c: e et and
police Ry 4 have li- unless It has ! iy
i st have a2 more d ably adapted to ace
valid, and that the act mus it the resulation reasonably adi
14 a mcans to an end, and tha e Tes ttained. Marbury
Mmﬁ Ph,___mr:mn nh:w"_vm uppropriate wug legiti- plish the end sought to be a
@ eu .

4
rizlit to contract cm
aell, nod puscess th

St e o

should therefore be aflirmed,

m:::om‘.w%. stAtE ~ Aug. fodo

¥. Madlson, 1 Cranch, 137, 2 1. 4. 60. Wheth-
er the act is open to that ohjection need not
be determined, but It 3 elear that In its opera-
tion it iz unequal and obviously diserimi
ryv. leie we have an act, v in fty opera-
tion permits publishers on one slde of the state
line to contrnet for advertising ar
commerce, but prohibits pubiishers on the oth- I, Infants &=66.
cr slde of the rmtate lHne from making Hke Juvenlle law nifects treatment, not ea.
contraety, We (hink t offends the eonstitn- pacity, of offender tRev, (nle 1928, £§ 1028,
tional proviston (hat ‘the clifzens of cach 1024). -
flade shall be entltled (o all privHeges and fm-
munftics of cltizens of the gevernd
= lon 2, art. 4, 1 won,
S ¢ se of the
Fourteenth Amendn stitutlon
and to the other chinse that no state shalf
deny any person within its jurisdiction the
protection of the e

Por the same, If not for stronger reasong
should the act here be held nn Wnfringement
on such eonstitutional rights and
minatory, since the act fo

BURROWS v. STATE.
Ta. 719.

Supreme Court of Arizona,
>3“.: B, 1031

I'urpose of law ta not tn attempt to cn-
«h ar ry dee below w

Ternl €Cons(

discretion of trial, court.

2. Infants C=068.

: of criminal  proceedings
medium of against child under 1S {8 discret nary with
advertising of a law vl business and of alawe sudoe (e, Code 1028, §§ 1929, 1020),
ful article of trade, while permitting the'same } ) )

kind of advertisement in newspapers, mag _Rer. Cute 028, § 1028, provides that
zines, and periodicals, and by {he same melh- Judzes of superter courts ~hall hold ex-
ol or medinm of hlllbaard advertising per- s in chamberg of ehitdren eon-
whom  such  procee rs  nre
It in advance of any eriminal prose-
of sucl children, and may suspend
eriminal procecution for any offenscs com-
nitted by them.

mitting all Kinds of advertiscments of all ath-
er kinds of artleles or commadities of mer-
clindise or eommerce, thereby withho

:_n
and denving rizhts and privileres of citlizens

of the state which are granted ta other citi-
zens both within angd eutstde the state,
denylng to eltiz
of the state eq

nd
within the furisdiction 3 Criminal law c=46,
I protection of the Inw. Absent clear lepisiative mandate 10 cone
Thus, since tobieco has not been outlnwed, trary, court cannot presme ,—!EE:::.: in-
and to engage In buying and slling it §s a tended to lay down ar trary rule, contr
Fawful business, and gince advertlsement to human experfence, regarding criminal ¢
thereof §s n necessary Incldent the reto, an et pacity.
preventing ndvertisement of tob: » by a par-
tienlar and lawfnl method or medinm, ::w it % Infants 668,
self obnoxions or harmful, whil» peritting
advertisements of all other articles of nier-
chandise by the same me

r

Where fcsue of defendant's age was nof
suggested untl after filing of fnforr atlon,
thod, and permitting . Med alter defendant reached 18, Juvenile
tohaceo n all fts forms to bo advertised by Code dil ot appdy, even If defendant was loss
all othier methods, except by Lillheards, cte, than 1S when comuitting offense (Rev. Canle
it an unrensanable and s rhitrury exerclse of 1928, §§ 1028, 10001,
the police power, ereates an unwarranted
diseriminat abridues the bt to con- 8. Criminal law C=2535(2).
tract concerning a lawful busincss and the Or
rizht to acquire, possess, and en
In cffect amonnts to a deprivation of property
withont dite process of law, and
the equal _:..:._i._:.: of th o murder prosceution, state most proye,
leces and Limmumnities of 8 saferuarded  guynge confes fon, that person named in in-
and protected by constitutlonal provisions,

formation §s dead and has been killed by sore
I think the judgment of the court below  oune.

arily, eonfession of arcused ig Insuf-
property, flelent to establish corpus defictf.

A deninl of 6. Criminal faw €2535(1),
law and of privi-

7. Homiclde €=228(4).
ELIAS HANSEN, J.
1 concur In the slenwsg expressed by Mr,

Lividence of corpus dellct! In murder pros-
Justlee STRAUDP in his dis=enting oplnion,

ccution may he direct or elreums autlal, but
nmust be elear and convineing.

G=For other cases sce same topic and KEY-NUMBER in all Key-Numbered Digents and Indexos
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pany thefr sales with public exhibitions in
the strects; Fnirfleld v. Shallenherger, 1
fown, 615, 113 N. W. 459, a license fee of
0 n year on itinerent physicians; City of
Dulath v. Kropp, 46 Minn, 435, 4% N, W, 205,
a fee of $100 n year, $60 for six months, $15
a month, or $5 a day, for peddling; State ¥.
Jensen, ) Minn, RS, 100 N. W, 11, a fee of
$125 n yenr for peddiing Veople v, Grant,
LT Mich, 00, 121 No W, 300, 1 Am, 8t Rep.
400, n fee of $2 a day, $10 o week, $20 n
month, £ for three months, ntd $200 a yenr,
of trunsient traders. In support of defend-
pot'a euntentton, he elira, nmongz olher enves,
slls v, Brazier, 38 Or. 462, 63 Pae, G52, 03 Tl
t. A. 454, and Reser V. Umntitla County,
48 Or. 326, 86 Pac. 5905, 120 Am. St. Rep.
K13,

In Fllis v. Frazier, supra, the comt de-
cided that the fmposition was a tax and not
a liconge fee, nnd that, by reason of its fall-
ure to renuire uniformity in the assessment of
taxes on bieyeles, that provision of the stat-
ute contravened article O af the nrzanic law
of the state. The act applicd to 10 conntles
only, and was fnvalid as a local lnw.

In Reser v, Umatilla Connty, supra, the
conrt helil that the nw under eonsideration
wns pot o license, but a revenne 1aw, and
by fully Imposed g tax upon foreign kheep.

(6] Itisa weli-established rule of Jaw t at,
notwlthstanding revenue may result from
the exercise of the police power, tbis alone
docs not strip the law of its police charac-
ter and make of it an exereise of the tnxing
power, We ecannot say that the fipogition
o€ a liconse tnx of $100 per annum upon an

ftinerant drug vendor voids the section of the

statute attacked,
In the Instant case the argument that a

Hieense tas fhould not exceed the cost of Is-
suing the llcense and the cost of administra-
Hofer
5%, 203 Pac. 323,
The motor vehicle license tax is a tax upon
the privilege of driving such vehicles over

The lMeense fee
exacted for such purpose i3 not limited to
the rost of tssning the ticense and the admin-
but millions of dollars
tn revenue have becen derived from licenre
taxes which have been applied to the pay-
ment of the interest and the redemption of

tlon of the drug act is without merit.
v. Carson ot al, 102 Or.

the highways of the state.

{stration of the act,

road bonds of the state.

{Or.

“That the cnactment of the luwa {n question
wns within the police power of the state i8
aflirmed in principle by pumerous authnritics,
some of which are of long standing, and can-
not now he muccessfully questioned, In Re
Rahrer, 110 1. 8. 645, 11 Sap. Gt. Rep. 86,
it wns enid that: ‘The power nf the state to

tmposa reatrainta and nrdens upon prreotd
amed proj ronpervniion and promotion
of the ¢ tth, good order, nvl p

Hy, in a power originnlly nnd plwnya he
i the ntnten, nol o redd by (e fo the
genernl government, nor direetly restrelned by
the Conafitution of the United Staten, nnd es-
sentinlly exclusive,” .

Agatn, quoting from the Tewn ennrt, nx to
the purpose of the nct:

“The primary object of the rcta in not to de.
rite a revenue for the uze of the state, hut in
larpe part, at least, to protect its citizens
against solicitations and harmfnl practices of
irresponsible and unknown traveling vendors of
drugs and other artirlrs intended for the treat-
ment of dizseases or injnry. who, in eareying an
their business, publicls profess to cure or freat
diseases, injnrics, or deformities, and thus pro-
miote the sale of their wares to the eredulous.
e « ¢ State v. Bair, 92 Jowa, 28, 60 N. W,
186.”

In the same enge, the court, In spenking of
the nmannt of the d . ’alde

“I'he amonnt of the license fee required by
the atatutes under consideration im not exees-
aive. and the regulations adopted by them are
reasonable,”

In the cnse at bar the defendant expressly
states, under points and authorities, on page
8 of his brief:

erant vondors of drugs goes to a hoard of phar-
macy for regulation, the act will be sustained.”

It wns the juodgment of the Inwmnkers that
the eommon wel{are was better served by di-
verting ene-half of the license tax to the
state school fund. ‘This dispesition of the
license fee does not, of ltsclf, determine the
roasonableness of “the amount of the tax.
There is & marked distinction between regu-
Iating the sale of harmless goods and the
enle of drups that may be harmful and 1o-
furions to public health or morsls, State v.
Wright, suprat; State v. Miller, supra. It
Is established that a distinetion in legislation

The case of State of Jowa v. Wheelock, 95| 19 not arbitrary:

Town, 577, 64 N. W. 620, 30 L. . A. 429, 58
There, a8

Amn. St. Rep. 442, is much In point.
here, the license tax was £100 per annum

Tn that case the defendant ascerted that the
Meenge fee was not an exaction under the

police power. hut was, in eifect, o tax upoy

the goods shipped and sold hy the lcensee,
upon the property of n nonresident while in
the hands of the owner, and, before the same
had hecome a part of the mass of the prop-
erty of the state of Town, whieh was seeking
to tax It. The Supreme Court of Iowa sald:

“If nny state of facts rearnnably ean be con-
eeived that wonld snatain it, the existence of
that state of facts nt the 1o the law was
enacted muat be assnmed.” 1) 1ialey v. Natural
sarbonic Gas Co., 220 U. 8. G1, 78 31 Snp.
V| Gt 507, 66 1. Bd. 569, Ann. Cas. 10126, 160,

{711 The occupntion of the drug vendors af-
fects the public health, and the diverston of
one-balf of the license fees to the publle
schools, where the pupils are instructed in
matters pertaining to bealth, is a rightful

“When the entite license collected from itin- .

or) 4

«

and valld use of such funds, and does not

render the act Invalid.

{8] The rct does not conflict with the fed-

eral Constitution, as claimed by defendan

In Anderson v, Fare, 7 0Or. 137, 10 Poae.
316, Mr, Chief Justice MeBrlde, tn writlng of | 14,

tha Inw now under conslderntlon, snld:

her dara the act viointa acetion 1 of th
Amenchent 4o the Capntite
Pare

U, 8257, 68 J.
See, also, Toue’
wtrap, 171 Cal. 108, 152 I'ac.
10174, 1086, .

This case is aflirmed.

TOU VELLE v. FARM BUREAU CO-0OP.
EXCH.

(Supreme Court of Oregon,

Oct. 7. 1024))

I. Damafges ¢=208(1)—Where amount of re-
covery determinad by contract, It should not

be loft to jury.

An gearrnl rule, where amonnt af rernyvery

it any, in measnrerd by terms of contraet, ques-
tingnished from right of

tion of nmonnt, na ¢
recovery, shonlt nat be left to jurs,

2. Trial @&=337—Instructions glven without oh-
Jection hecome law of ease, and verdict shanld

bo sct aside, where not complied with by Jury.

Tnstructinna given without ahiection or ex-
ception become Iaw of ease, and it is legal duty
to eomplr therewith, and court a d

rot nside verdict for Fnilure to da 8o,

3. Triat ¢=315.-Nofusal to act aside campro-
misa verdict, whero defendant was lfable for
whole of contract price of not at all, held er-
ror, )

Tn netion for prire of wheat rold, where
fact of delivery only wng in fesue, and jury were
instrueted ta retwrn verdict for contract price,
3¢ at all, it was error for rourt to refuse to set
aside n compromise verdict for one-half of con-

. tract price. .

Department No. 2,
Appeal from Cirenit Court, Jnckson Coun-
ty; I M. Calkins, Judae, '

Actton by F. TI. Ton Vefle against the
Farm DBureau Co-operation Exchange, an
Orogon corporntion.  Judgment for plalntift,
and defendant appenrls.  Reversed and re-
manded,

Thiz {8 an nction | upon a contraet
of gale by plaintiff, and porchase by de-
fendant, of 7535 huahels of wheiat at the
agreed price of $2.33 per bushel f. 0. b
YPortland, Or, which nmounted to the price
of $2.13 per bushel, £, o b Medford, Or.

G=mlor olber cases sye same topic Add KEY-NU

fon of [ Newhnry aned 01 AT

¢ Gils
42, Avn, Cus.
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Plaint!ft nlleges that the wheat eontracted
for was delivered to the defendant, and de-
mands fudament {for a balance of the pur-
t. | chase peice, amounting to 878629, A verdict
was rendered in favar af pinintif for 7.
From a re<glting Jadement defendant
appenia,

" Dion I, Newhnrey, of Medford (Newburr &
all of Medfoed,

0

on the brief), far nppellnnt,
G. M. Hnherts, of Modford, for reepondent,

AN, I, There Innn facur rniced hie the
pleadiner as to the dellvory of the whent by
the pInintift In accordance with the ..,:_:Z_l..
nnd testimony was Introduced pro and eon
upen that Jsene, There waa no lsene npon
the trial. and no dispnte between the partles
to this canee as to the terms of the contract
respecting the amonnt and price af the whent
coverar] by the eontract, aAnd no question of
fact concerninz them for the Jury to dedlde,
It was arreed etween the partics that the
plaintif  deliver ta the defendant 15
bushels of swwheat, whirh at the agreed price
of $2.13 per hushel amounted to $1.601.06, 1t
wna alse undispited that the defendant patd
the plafntily ESIS6R, teavhnz n halupee pee
nlug wnpuld of ®7s6.29 11 war nlwn
elnimed In the plradings of defendant, and
»d in rezard te by tha recpective poar-
that the pavment af the amannt o
tioned hy the defendant to the plaintifT wasa
fn full setilement of the plaintil's demand,
Defendant also conterded that after making
the contract the same was canceled and an-
nulled.  The jury failed to find that snuch
seftlement had been mmde or that the con-
tract hind been eanceleld,

e feaies in regard to the cancellation of
the contract and the settlement of the con.
troversy between the parties were s tad
to the Jury under proper instrucions to
whi jeetions were made.  The econrt
Instructed the jury, after ealling thelr at.
tention to the form of the verdict, as fol.
lows:

‘Now, if you find for the plaintiff, you will
in the amonunt of bis recovery, which would

be

After the fury hod retived and delilw rated
for some tite, and, not beinz able to azree
upen a verdict. by their foreman they made
the following inqniry of the court:

“Would it be possible for the jury to mnke
n compromice in the matter of ki
must we find the total smount 838628 n
the cemplaint for the plaintifl, or else pot
Think a verdict could be reached on compro-
mise, but not otherwise

Tn answer to the Inaniry the eourt noted
on the letter thus: “Reach such verdlet as

—_—

MULR fo ail Key-Nuaibered Digosts and lodezes



8 220 PACIFIC

ing him futo custody, walt until that person
"showas dangerous tendencles by attacking an-
other? It then might, and probably wonld,
bo too Inte to prevent rerious hedily injury
to the porson attneked, The Baw ling o bl
er regnrd for the protectlon of the tnsane per-
son and of all others, Such a person may he
taken into custods until it §s known that he
is not dangerous or until proper legal steps
cnu be taken. It wns pot error to overrule
the demurrers,

12} 2. It was not error to deny the motions
to make more definite and certain In the
particulars requested. It may be that the
answers shoulid have alleged that the plain-
tHY was dangerously Insane: that the sherift
thonght the plaintil was fnsnne: that it was
dangerons for him to be at large; and that
on that account the sheriff arrested and re-
strained him for the time named In the peti-
tion. If the motiona to make more delinite
and certain had asked that the answery state
speciieally whether or not the plaintif wag
dangernusty Insane and whether or not the
eherif belioved the piniutiff to be dangerous-
1y fnsane, It s probable that they should have
heen Sustained, but they did not ask that
the answers be made more definite and cer-
tain Jn these particnlars. The motion ask-
ed for matters of evidence which were not
necessary to be plended.

The judzment 1s aflirmed.

JOUINSTON, C. J., and BDURCIL. MASON,
MARSIIALL, and DAWSON, 3J., concur.
HOPKING, J., dlssenta,

HARVEY, J. (decentinzg)  In my Jude.
ment the demurrer to the answer of the sher-
1 (nud ta the correcponding paragraph in the
answer of the other defendants) should have
Yeen su<tafned, T agree with the principle of
Inw thiat an fnsane person may be taken
without a warrant and detalued temporarily
pendine a hearing upon his sanity, but the
nans<werd do not allege that plaintiff was re-
gtralned for that purpose, T think it s nlsn
true. ax stated In the authorities efted in the
oplnion, that a person whe f9 dnneerousty
snne-- that 1s, whase insanity Is such fhat
he du Jikely to do some act Injurious to him.
£elf or to others—ny be Inw Mty restrained
withiout a warrant,  Tut the answers are
deficient in this respeet In thint they do not al-
lege that the plaintil? was dangerously in-
sane,  lenee the nnswers are fatally defee-
tive In not alteging elther of the reasona
whiclh Justify the taking of nn fngane person
fnto eustody without nowareant, § ndso think
that the statement In the opinlon, “An In-
fane person §8 Hable to Leeone danzerous
at any moment,” states the matter tos hroad-
1¥, and that, in fact, many Insane persons
show no dirpecition te he danserous either
to themsclves or to others.

REPORTER (Kan.

McNINCH et al. v. ROGERS. (No, 25415.)*
(Supreme Court of Kansas. Oct. 11, 1924.}

{Syllabus by the Conrt.)

I. Vendor and purchaser C==205(1)—Snller may
fgnore option to declare forfeiturs for breach,
and enforce performance and rvights thereo-
under,

Wherve a eontract for the ante of land pro-
vides that certain payments ahal} be made by
the purchaser. and there shall he complinnee
with other conditions, and also that {n ense of
defavits by the purchascr, the aecller shall linve
the option to declare a forfeiture of the con-
tract and of all rights of the purehnser there-
wnder, and there is n failure of the purchaser
to comply with the condifiona of the contrat,
the geller is at liberty to ignore hia right to a
forfeiture and avail himsell of the ordinary
remedies of tfie faw for a breach of the contract
by enforeing performance of the same and of
his rights under it.

2. Appeal and error ¢=173(10)~Defense of
statute of limitations not pleaded below not
avaliable on appeal.

The defense of the stntute of tations,
not having been ploanded by defendant nor
brought to the econsideration of the trial court,
is not availnble to him on appenl.

Appeal from District Conrt, Trego County;
J. C. Ruppenthal, Judge.

Actlon by George B, McNinch and others
apainst Albert Rogers. From a Judgment for
platntiffs, defendant appenls.  Aflirwed.

John It Parvsons, of Waleeney, for appel-
Jant.

fferman Tong, of WaKeeney, for appellees.

JOUNSKTON, 0. J. This wns nn nction to
cnforce and foreclose a contract for the
of land. A demurrer fo plaintifis’ pe
was overruled, and the defendant declined to
file an answer to the petition. The court
upon evidence as to the amount dne under
the contract gnave judgment for plaintirs,
Defrndant appenls and assiuns ag error that
undey the contract the plaintiffs were not
entitled to the remedy gonpht, hut at most
mizht ask & forfelture for nonpayment of
amounts due after notice of defaults had
been given, nnd s then entitted to 13
months” additional time In which to be re-
instated through the making of pnyments,

Tho contract made October 1, 19t5, pro-
vided that tn constderation of $2.700 tn be
poid by defendant In annual instnllments of
$200, with pnecrnied Interest on the entire con-

sfaorntfon, the pinintiits would eonvey the
tand to him by a good warranty deed. 1t
was stipulnted thecein that defendnnt should
have the possession of the land at ouce, and
that as soon as a crop was planted by him a
three-fourths interest therein shondd beenme

and remafn the property of the pinintiffs, un-

&==For other cases

¢ sawe topic and KEY-NUMBER {n all Koy-Nuicbered Digests and Indexes
*Rchearing denied Novomber 14, 1924,
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til it wna minrketed, at which thme the pro-
ceeds alonld e applied on the prinelpnl and
interest due upon the eontract, and If there
was n surplus nhove the famount due it
ehould hecome the property of defendant.
There was a proviston that any lmprove-
4 oplaced on the Iand by  defendant
shontd not be removed without the concont of
the plaintiffs, tut were to stand as socurity
for the faithful performanee of the contract.
It was further stipulated that defoendant
should pny ald taxes levied ppatnst the lamt
after the year 1945, and that there shonld be
no pssignment of the eontract nor subfetting
of the land without the written convent of
the plaintiffs,  Another provision wag that
{f the defendant failed to comply with {he

“conditlons of the contrnet as to thne anmd

manner of perlormanee or shanhi hreach any
of {ts conditlons, the plaintiffs at their op-
tion might forfeit the contract In shich
event all payments that had been moule by
defendant should be treated as rent for the
nse of the prennises. In ecase the platntirs
che to declare a forfetture It was poreed
that they should give defendant writien no-
tice thereof, specifylng the defaults, and t
it the defendant should within 11 munths
thereafter fully perform the conditions of
the contract, there shoufd be no forfeiture,
but 1f the defandts continued more than (1t
menths afier the notice, the econtract would
e deenied to be absolulely Torfeited, and de-
fendant required to surrender the possession
of the land with all tniprovements thereon.
{1} According to the vecord  defendant
le tho required pavinents for the year
NG, bat has defanlicd In ol payments of
principal and Interest ns well na of tasxes
sinee that 1ime. 1L s eontended thnt plain.
i< remedy was Hinited Lo a forfeftire of
defendant’s vights, and that sueh forfeitnre
could be avoided by making the overduoe pny-
ments within 11 momhs after notice of de
faults was given, Ny the terms of the eon-
tract plaintiffs had the option to deelare a
forfelture, or they weve at liberty to resort
to the ordinary remedies which the Iaw af-
fords for the breach of a contract, The op-
tion was with them, and they chose wat to
nvall themselves of the remedy of forfeiture
and were entitled to bring an action for the
enforcement of the contrnet, and the fore
closure  of  defendant’s  rights  under It.
Chambers v, Andevson, 51 Kan, 385, 22 Pac.
10837 Lumber Co. v. Fown Co., $] Kan, 303,
32 Pac. 11005 Mofzoer v, Pogan, £ Kan.
156, 500, 120 I'ne, 11

12) Defendnnt urges that some of the over-
due bedatiments wern harred by the siatute
of thmitatlons, No such defenso was p
And An fact no answer selting up any de-
fenses was filed by the defendant.  Not has-
Ing heen pleaded, the question of fimitations
was not hroucht to the ennstleration of the

trial enurt, and connont he avnfinhic to the de-
Tendunt on this appeal. Crean v, Baden, 73
Knn, 154, 85 Fae, 5 trnchy v Jonem, 109
Kan. 276, 195 Pac. 18¢; Emeraon v, J'cters,
116 Kon. &7, 202 Dae, 601,

Moreover, the only defense made by the de-
fendnnt waa his attnelc on the pladntiTs pe-
ttlon, ondg nn 1 from tha eonrt'n doef.
MO OVeTTY reer was nnt tak-
en within six montha after ft way made,
e filed A general demurrer, and I¢ plaintiff
were entitled to any rellef, about eonin ot
which there was no ques'ton, the gverruling
of the same enuld not he held erroncous.

Judement affirmed.

All the Justices concurring,

STATE v, McFALL.

{Supreme Court of Orepon.  Oct. 7, 1004

{. Canstitutional taw ¢ 1B—Preasumption of

validity of =tatito overcome, where act plain-
iy unconstitutional,

The presumplion in favor of the ealidity of

a law is avercame, where statute is elear, and

2, Constitntionaf faw <=1 .~ Court wlll not
hold act unconstitutional, unless satisfiod of
fts tnvalidity beyond reasenable doubt,

Courta will nat halld legiclative acts uneons
atitutional, unless ant herond reasonatle
doubt, of their invaligi adopt such
interpretation as will o statute conatitu-
tional, if langunge will permit.

3. Drungists &= («-Vending of drugs within
polico powor.

The unrestrained pursuit of the ve

noatrams and Jdrogs afl.

4. Constitutlonal law £=230(§)~Classlfication
of license tax must aflord equal protoction of
the faws,

The classification for purpose of license tax
must be r¢ ko as to afford equal pro-
n of the law to all persons similarly sita-
h reference thereto.

6. Licenses <==1—Power to license Includes
power to exact reasonabie license fee.

T power to license itinerant demng ven. |
dors includes power to exact reasenable licepse
fee, the rize of wl i
diseretion, whi

6. Lfcenses ¢&l—~Act not oxercise of taxing.--
powcr, because rovenue results,
Notwithst ing revenue way result from
excreise of police power, thir alone doea not
mnke act an exercise of the taxing power.

7. Licenses Cra7(1)—License law heid not in-
validated by dicpusition of fecs.
Or. Laws, § S6GA2

<. 08 amended by Taws
1921, ¢ 126, § 4, imposing livense fera on itin-
erant vendors of druzs, {8 not reudered in-

@=»For other case
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valld by the diversfon of one-half of the license
fees to public schools. ’

8. Constitutlonal law @&=230(4) — Druggists
&==2~Act imposing jicense feos on ftinerant
drug vendors valld.

Or. Laws, § 8652, ag amended hy Laws 1901,

e, 126, § 4, intposing license fees of $100 per an-

num on itinerant drug vewlors, Acld valid, and

m:m» in conflict with Const, U, 8. Amend. 14,

In Bane.
Appeal from Circuit Court, Washington
County; George R. Bagley, Judge.

R. V. McFall wns convicted of acting as an
ftinerant drug vendor without a license, and
he appeals,  Affirmed.

The defcndant was indicted and convlict-
ed for violating the provisions of sectlon
$622, Oregon Iaws, #s amended by section 4,
c. 126, General Laws of Orcgon 1921, The
indictinent accused him of acting as an itin-
erant or traveling vendor of drugs, ointinents,
and other applicattons for the treatment of
disenses and injurles, without having first
obtained a license therefor. The defendant
demurred to the indictment, npon the ground
that the same failed to state facts suflicient
to constitute a crime. e also averred that
the act under which he was indicted “i3 un-
constitutional and veld” in that it econtra-
venes the provisions of the Constitution of
the United States and of the state of Oregon.
The demnrrer was overruled.  Thereafter
the def¢ 1t entered a plea of not guilty,
waived a trial by jury, and, upon stipulation
as tn the facts, was tried before the court
without a jury.

It wans admitted that, at the time of the
alleged sale chiarged in the indictment, the
defendant was not authorized, according to
the laws of this state, to sell drugs, oint-
mentg, and applleations for the treatinent of
diseases and Injuries, and that “said defend-
ant, R. V. McFall, did, within Washington
couuty, Ore,, on the 31st dny of May, A, D.
1022, whilo ncting a9 an jtinerant or travel-
fng vendor of drugs, eintments, and other ap-
plications for the treatment of disenses and
foluries, sell to one Mra. A, M. Leach drugs
and ointmentys for the trentment of disenses
nnd injnviea, to wit, one bhottle of Rawleigh's
Jtu Atext!, pnal one can of IRawleleh's medl-
cnted ointtnent”  The niedleines were of-
feredd nnd recelved ag exhibits In the trinl of
the canse,

The court made findings of fnct and con-
ehisions of law, adjudged that the defendant
wny guilty, and sentenced him to pay a8 fine of
150, from which judgment he appeals to
thiy enurt, nssert!ng that the section of the
act undrr which he was convicted oftends
aprainst the federal and state Constitutions.

W. O. Slms, of Portland, for appellant.
13, Ii. Tongue, Dist. Atty., of 1lllisboro, for

(Or.

RROWN, J. (after sinting the fnets ad
above). {11 Wo approach the consideration
of the questlon here involved with the pre-
sumption that the sectien of the statule as-
satled fs volid and constitutional.  Yet, while
the presumption {3 in favor of the validity ot
the Inw, i the lanpguage of the statute Is
clear nnd the lendslative Infent manifest, and
the act plainly conflicts with the Constitu-
tion, there I8 no room for presumptfon,

(2} 1t is a declaration of commonplace Inw
that courts will not held legisiative acts to
be unconstitntional, unless satistied, beyend
a reagonable donubt, of their invalidity,

The defendant 1o this case having attacked
the constitutionality of the statute, it he-
comes the duty of the court, in adherence to
another canon of rtatutory construction, to
adopt such interpretation ag will make the
statute constitutional, if fts langunge will
permit,

For many years tho law of this state hng
denied the right of itlnerant vendors to sell
drugse, without first having obtalned a -
cense therefor. Section 8552, Oregon Laws,
is section 19 of chapter 164, Laws of 1013,
the title of which reads:

“An art to repnlate the practice of pharmacy
and the poscession and disposal of poisona and
other drugs, and to repeal eections 4760 ta 4773,
inclusive, of chapter 7 of titln XXXV of Lord's
Oregon Taws, and nll acts and parts of acta in-
consistent with this act.”

The Iegislative Assembly of 1917, by chap-
ter 287, passed an act entitled:

“An nct to amend gections 4, 9. 17, 19, 21,
and 22, and repealing rection 20 of chapter 1G4
of the Laws of Oregon of 1913,

Section 4 of Chapter 126, Lawa of 1921,
enlitled “An act to amend seetlo 0.5, {042,
&617, and 8GhH2, title XLV, chapter XXVI,
Oregon Laws, of (relating to) the practice of
pharmaecy and the disposal of polsonous
drugs,” reads:

“Any itincrant or traveling vendor or hawker
of any drug, nostrum, * * * or ointment or
applicntion of any kind for the treatment of
any disease or injury or deformity, before of-
fering for snle or sclling any such drug, nos-
triny, ¢ ¢ ¢ or aintment or applicution of
any kind for the treatment of any «
iniury or deformity, ehinll ¥ to trenRuret
of the Orepon bonrd of pharmney an ane
of one hundred dollars ($1(0)), upnn the re
of which the aceretiry of the bonrd whall
a license for one year from the date of
paymeunt; one-hnlf of all wuch licen fee(s)
shall be devoted to defraying the cxpepren of
the board, ansl the remainder shall be paid ns
it is rec « by the treasurer of the Uregon
board of plinrmary into the state schiool fund.”

The scction deftnes Jtinerant vendors, and
the act preserihes a penalty for its violation,
The statute i3 ton Ienuthy to set out 1o
full. However, fn addition to the above,

the State,

among other things, it provides for the ap-

€=For other tase:

ame toplo and KEY-NUMUBER o all Koy-Numbered Digests nnd Indexos

e -
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potntment, fualification, #hd Bulles bl 4
bonrid of pharmacy, for the examination find
regictration of pharmacl€is and assistants,
and the resocation of lcense therefor. It
authorlzes the appointment of inspectors of
pharmacy, who shall inspect places where
drugs are componnded and disposed of, and
who shall prosecute all persons, whenever, in
t judgment  of the board, reasonable
grounds esist for such actlon,  Section S63
of the act provides for regulation of the sale
of poisons and narcotics.  Section 8G4% au-
thorizes the board to prohibit the sale of
peison or nleoholle mixtures. Section BG5S

makes it “unlawful for any person * ¢ ¢
to s & & gl ¢ ¢ * or give awny
« * * any cocaine, opium, mnrphine, co-

delne, hereln, alpha eucnine, beta ecueaine,
nova caine, or chloral hydrate, ¢ * * ex-
cepting upon the written order or preserip-
tion of a physician, or dentlst, or veterinary
surgeon licensed to practice fn this state”
Section 8637 roquires the sherdff and police
ofticerg of the state to furnish a list of drug
stores doing business and the names of own-
ers and employees thercin.

The prosecution contends that the Inw na-
der which the defendant stands consicted 1s
an expression of the pollee power of the
state. In Unjon Fishermer'a Co. v. Shoemak-
er, 9% Or. 659, 193 P'ac. 476, this court, speak-
fng through Mr, Justice ¥arrls, satd, con-
cernlng the reach of the police power:

“Ihe police power embraces the whole sum
of inlierent soverrign powe h the rtate
possesses, and, sithin constitutinual limitations,
may exercise for the promation of the order,
5. health, morals, and general welfare of

Tn the case of State v. Miller, 54 Or. 381,
103 Pae, 610, 521, the defendant, basing
hig arpmnent upon the bolding of this eourt
In State v. Wrlght, 63 Or. 314, 100 'ne, 2,
wherein the defendant wns convicted for
peddtng velileles withont a Heense, asse rted
the tnvalidity of the then Inw relating to itin-
erant drug vondors, Thls court there spoke
as follows:

“Rensonahln repnintion by lnw of the sale of
druga, medicines, nnd poitona by retnilera hny
uniformly upheld es n va exercize of
T power, 14 Cye. 1070 The obiert of
ench Inws I8 the protection of puhlic health
(Commonwealth v, Zacharine, 181 Ia. 126, 37
Atl. 1853); and statutes requiring ltinerant. ven-
dors of druza, who publicly profess to cure dis-
ense therehy, to pay a licenwe fee, have heen
Wl upon the aame grounda, 14 Cye. 10314
ate v. Gours, 83 lown. 21, KL N. W, 1147,

-
5]
n
2
a

nnd drugs, nostrums. ointments, and ap-
1tiona for the treatment of diseases and in-
¢, The former are harmless and hase no
en power liable to injure publie
le the comporition of the Intter is genevally
secret, nnd {requently containg deleterious cle-

ments unknosn to the purchasers, The dis-
22008

.

tinetlon ariees from the inh: reit quality of the
atticler vended, nnd not ?4: the chiedeter of
the prraons vending them.”

[3] The unrestralned prrsuft of the vend-
ing of noctrums and druds affects the pub-
He healtl, morals, and welfare, and Jta reg-
ttion e elearly within the reach of the
polire power.

“Sowme governmeants deriv h a consideralle rev-
enue from a judicious exercise of the power ol
. & * ¢ If the primary purpose of
the Legiclature in imposing sueh a charge is to
reantate the occupaticn or the arct the charze
ia not 8 tax, even if it proddees resenue for the
public.  If, however, the primary purpose of
enrh A charge is revenue, it is n tax, and is
aubject to the limitations r_,::_ the power of
taxation, and not to the llnitations upen the
power of regulatinn. A characteristic example
of a pecuniary charge impoged vnder the power
of rrgulation ia a lirense|fee imposed Ly a
state nnder its general poline powers upnn nets
tions which. unlPas controlled, are

the classificatinn for the
purpose of a license tax must he reasonahble,
ko a8 to affurd equnl protection of the Inw to
all percons similarly eltuate with reference

(4] IMowever,

fherato,
Statntes Impe

25 Cye, 621,

nz a ljeence tax have hieen
condunned by this eourt as unconstitntfonnl
beeanse the clas atiop Is nnreaszonable, In
that 1t dieeriminates ngainst eertain perenns
and clasces without renson therefor. Statn v
Wrizht, supra.  Furthermore, a statute ex.
acting a privilege tax mnst constitute more
than A mere pretonse of promoting or pro-
tecting the publie welfare, and it must alse
have =ome reaconnble relntion to fte pre-
teuded ohleet. Mo 'ullauzh v, Brown, 41 8.
0,220,119 & 1) 438, 2% Ta It AL 410,

5] The Tezbdnature haa the diseretion to
classify cevupations, tasing some, white leav-
Ing others plone. The apls constitutlonnl or
other laitation upon the tmpositlon of 1.
cense taxes rolnting to their equality and
unlformity 1s that they shall be eqonl and
uniform eon all perzons and subjecta em-
braced within the game elass, The Iaw un-
der which the defendant hns been fdicted

stale, nnd cembraces p
ch r Lo place 1 Jvea within its resrch
by beermtng 1Unerant vendors of druse. The
power to licrnse itinerant drug vendors in-
cludes the power to exact a rensopable 1l
cense fee for the exercise of the privilege
granted by the ticense, The rlze of the fee
imposesl by the state rests within legisiative
diseretion,  However, sueh discretlon must
not be abused,

The following cases iltustrate Heense foes
or privilege taxes which have been upheld as
reaconable:  Walla Walla v, Ferdon, 21
Wash. 308, 07 I'ne. 706, a fee of §50 a day
on traveling vendors of drugs who accow-

Perse
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EXHIBIT 6

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY.




EXHIBIT 7

AMENDMENTS TO HB 65, third reading bill
HIGHWAYS § TRANSPORT.

1. Highways and Transportation Standing Committee Report
of 3/12/85.
Strike: amendment No. 1 in its entirety
2. Title, line 6.
Following: "AY
Insert: "WARNING FOR THE FIRST VIOLATION AND A"
3. Title, line 7.
Following: line 6
Insert: "SUBSEQUENT"
4, Page 2, lines 1 and 2.
Strike: line 1 through "PERSON" on line 2
Insert: "visible from front and rear at a distance of 200 feet"
5. Page 2, lines 3 and 4.
Following: "(b)" on line 3
Strike: the remainder of line 3 through "to" on line 4
Insert: "On the first violation a warning only must be issued.

The second and subsequent violations are punishable by"



EXHIBIT 8

. . . HIGHWAYS & TRANSPO .
Amendments to HB 710, third reading bill N RT

1. Page 1, line 12.
Following: "person"

Strike: the remainder of line 12, and line 13 through "years"



STANDING COMMITTEE REPORT

LBRBCE 28 e 1083
MR. PRESIDENT
We, your committee on................ HIGHWAYS AND TEANSPORTATION e
having had UNder CONSIAETALION. ...........vvereeeeerereeseeerseseeseereeeeeeeeeeeees EOUSE BILL N33
third reading copy ( _BEie ) {SEEATOR WEEDING)

color

PROBATIONARY DRIVER'S LICEXNSE; PENALTY POR VIOLATING RESTRICTIOHS

Respectfully report as follows: That BOUSE BILL No 531

BE COBRCURRED IN

AR HCE L SETMAE G



STANDING COMMITTEE REPORT

VHARCH 28 19.8%..
? MR. PRESIDENT
We, yOur COMMIttee ON................. BIGHYAYS AND TRAMGPOREA T ION o,
having had Under CONSIAEration..............ccovevereeeesveeeeeeeenensneenen . OIS, BYIEe No.747......
third reading copy (_blue {SEHATOR BEMGSTON)

color

EXTERDING EXEMPTION FROM HOLDING MOWT. DRIVER'S LICENSE TO CHRTALH
HILITARY |

Respectfully report as Follows: TRAt........coeecueeeeeeeee e ee e HOUSE BILL........ No.747........

BE CONCURRED IN

LAHEENCE . STIMATZ Chairman.



STANDING COMMITTEE REPORT

MR. PRESIDENT

VY DU COMIMITEEE O ..tititiniiiieieiiinenoon et aos et enssaasssanssanensssssnntonasssneseasetennsnsssnsessnsssesesesssenninseiacssseessaentssesssenesns
having had under cons1deratuonmsgsm ........................ Noig}' ..........
third reading copy ( D18 | (SEMATOR WILLIAMS)

color

WRECKING PACILITY TO PERIODICALLY SURRENDER OWE
70 DMV

Respectfully report as follows: That HOUSE 3ILL No 491

32 COXCURRED IX

CLRRRENCE Ga STTRATE s



STANDING COMMITTEE REPORT

VARRCE 28 1085
MR. PRESIDENT
We, your committee on............. HYGHHAYS AND TRAHSPORTATION .,
having had UNAEr CONSIABIAtION. ... ..vevveeeeoeeeosese oo BOUSE BILL No.. 83 ..
third reading copy (__blue ) (SENATOR WEEDING)

color

REFPLECTIVE GASMERYTS REQUIRZD POR HOCTURHAL JOGGERS OH PUBLIC ROADS

Respectfully report as folows: That..............ooouiviiieiieoiieeeeeeeeeeeiieeeeeae HOUSE BIYL. ... No..B85........

be anended as »iauowss

1. 3/ z{}ghuys and Transportation Standing Committee Raport of
12/85.
Strike: amendment No. 1 in its entirety

2. ritle, line €.
Pollowing: o S
Insert: THARNING POR THR PIAST VISLATION AVED A"

3. Title & }J.ne 7.
Following: line 6
Insert: “8UaSEQUENT®

4. Page 2, lines 1 and 2.
Strike: line 1 through *PERSON" on line 2 :
Insercs *wviszible from front and rear at a distance of 208 feet”

5. Page 2, lines 3 and 4.

Following: “{(b)" on line 3

gtrike: the remainder of line 3 throagh “to”" on line 4

Insaxt: *on thae first violation a warning only must be f{ssued.
The second aud subsequent vioclations are punishable by®

ASD AS AMENDED :
BE_CORCURRED IN :

POEEY
PERERERES

L AWRERCE Qo BTIMADE s



STANDING COMMITTEE REPORT

HARCH 28 1935
f ‘MR. PRESIDENT

We, your committee on............. KIGEHA?B . A‘&D . ?RAI’I%P@RTETIOH .....................................................

having had-under consideration...............coocoiiiiiiiii E GB&RBILL ...................... No....3} ..........
third reading copy (__PLBS (SEMATOR HAGER)
color

ASTABLISHIRG DEFIRITION OF AND PERS FOR USERS OF ALTERNATE FUELS
Respectfully report as follows: That..........c.ooiiiiii i E mBILﬁ ...................... No.3.3. ............




STANDING COMMITTEE REPORT

VEARCH 28 19.83

MR. PRESIDENT _
We, your committee on............... HIGHWAYS ARD TRANSPORTATION .. ...
having had UNder CONSIAETAtION. ... vv.vvvovsessesesseeeeeeeeeeeeeeeeeseeseessess HOUSE BILL No.. 492

thaixd reading copy ( __blae {SEHATOR HAGER)

color

RESPONSYIBILITY OF DEALER TO SEND INPORMATION ON TRAHSFER OF
HEW CAR

S8E COHCURRED IN

LAWRENCR G SWEMATE o



STANDING COMMITTEE REPORT

, .. HARCH 28 e, 19853,
) MR. PRESIDENT
We, your committee on ﬁicﬁﬁays . m‘l’mmmmt@ﬂ ....................................................
‘ w : '\\
havinghadunderconsideration............................................f\_ ............. HOUSE BILL . ... ... No.332.....
. color

AHERD PEEALTY POR VIOLATION OF HOTOR VEHICLE REGISTRATION & e

IESURANCE LAHS
Respectfully report as Follows: That..........coovvmeeeuieieeee e BODUSE BILY.. ... No.332.......

8F CONCURRED IN

. S—

LAWARENCE G STIVATE Chairman.
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’ STANDING COMMITTEE REPORT

MR. PRESIDENT
BIGHWAYS ARD TRANSPORTATION

We, your committee on

having had under consideration

taixd reading copy | _blua {SEBATOR HAGER) »

IDENTISICATION CARD FOR PERSON WHOSRE DRIVZR'S LICENSE I3 SUSPERDED

Respectfully report as follows: That............cooiiii s HOUSE BXXJa. ... No.738.......

ba amended as followa:

1. Page 1, line 12.

Following: "person®
Strike? the remainder of line 12 and line 13 through “years”

AND AS AHENDED
BE CONCURRED IN

B
XX BN ERSs
)
AR G SRR —





