MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

March 27, 1985

The sixty-first meeting of the Senate Judiciary Committee
was called to order at 7:29 p.m. on March 27, 1985, by
Chairman Joe Mazurek in Room 325 of the Capitol Building.

ROLL CALL: All committee members were present.

ACTION ON HB 265: Chairman Mazurek called upon Subcommittee
Chairman Bill Yellowtail to present the subcommittee's
report to the Senate Judiciary Committee as a whole.

Senator Yellowtail began by presenting the subcommittee
meeting minutes (Exhibit A, March 13, 1985, meeting; Exhibit
B, March 18, 1985, meeting; Exhibit C, March 20, 1985,
meeting; and Exhibit D, March 25, 1985, meeting). [The
April 10, 1985, conference committee minutes on HB 265 were
later added to these minutes for ease of locating them
(Exhibit E).] He then identified the documents which would
be referred to over the course of the evening. First were
the proposed subcommittee amendments to HB 265 (Exhibit 1).
Next was a grey bill which contained the proposed subcom-
mittee amendments to the bill (Exhibit 2). Third were the
issues of deadlock, which are matters that the subcommittee
members could not agree on (Exhibit 3). Fourth are proposed
amendments which would implement the deadlock issues reached
by the subcommittee (Exhibit 4). Fifth is a set of amend-
ments labeled "alliance proposed amendments" (Exhibit 5).
This set of amendments was offered by Senator Towe on behalf
of an alliance group of individuals represented by Ron
Waterman. Exhibit 6 was a grey bill including the alliance
proposed amendments offered as Exhibit 5. Next is a set of
amendments proposed by Senator Crippen on behalf of a group
of landowners represented by Phil Strope, Conrad Fredricks,
and Dick Josephson (Exhibit 7). Exhibit 8 is a third grey
bill which includes the amendments offered on Exhibit 7.
Exhibit 9 is a set of amendments proposed by Senator Towe.
Senator Yellowtail clarified that the amendments offered by
Senator Towe, by the alliance group, and by Senator Crippen
were not part of the subcommittee report.

Chairman Mazurek then allowed the committee to recess for 15
minutes in order that those in attendance and the committee
members might have an opportunity to review the alliance and
Crippen proposals which had not been available before the
meeting began this evening.

The meeting then reconvened. Before explaining the sub-
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committee amendments, Senator Yellowtail gave a little back-
ground into HB 265. He explained that HB 265 arose out of
the supreme court decisions in the Curran and Hildreth cases.
The supreme court decisions set out some questions that need
to be addressed, and, in addition, some clarification that
reeds to be made, principally for landowners, as to what
their protections are relative to stream use by recreation-
ists. Senator Yellowtail stated that the subcommittee
addressed HB 265 in great detail and allowed considerable
input from the public.

Senator Yellowtail then moved adoption of the proposed amend-
ments by the subcommittee (Exhibit 1). Amendment No. 1 pro-
hibits all recreation on private impoundments which have been
licensed for private use. Amendment No. 2 allows Fish and
Game to address the issue of hunting.

Amendment No. 3 relates to natural barriers; natural barriers
are not addressed in this bill. The subcommittee felt the
supreme court had not clearly addressed the issue of natural
barriers, and, therefore, it was unnecessary to do so in

this bill. Amendment No. 4 again relates to natural barriers.

Regarding amendment No. 5, the original HB 265 had streams
classified as Class I and Class II with definitions of what
those streams might be. The definition of Class I and Class
IT streams centers around navigability. The subcommittee
proposes to use a definition which relates to the actual
criteria by which the streams are being classified and,
therefore, has changed the name of Class I streams to navi-
gable streams. Amendment No. 6 changes one of the criteria
for classification of streams. Amendments No. 7 and 8
change nomenclature away from Class I and Class II.

It was necessary to define the term "occupied dwelling" in
amendment No. 9 because that term is used later in the bill.
At this point Senator Shaw asked if "occupied dwelling" had
anything to do with calving barns. Senator Yellowtail ex-
plained "occupied dwelling" was used to get away from the
term "habitable building."

Senator Yellowtail then went on to explain that amendments
No. 10 and 11 relate to the matter of the definition of
ordinary high water mark. Amendment No, 12 is the definition
of recreational use. It outlines many recreational uses

that might be conducted on streams, The committee modified
"swimming" to say it is allowable as a recreational use
except within 100 yards of an occupied dwelling. The sub-
committee also added the term "hiking™ in this subparagraph,
The reason for that is there is a fishing statute that

has been on the books and which refers to traversing up
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and down the stream within the high water mark for fishing
purposes. Amendment No. 13 prohibits the recreational use
of surface waters in a stock pond or other private impound-
ment fed by an intermittently flowing natural water course.
Amendments No. 14 and 15 are non-substantial, grammatical
corrections. Amendment No. 16 is where the subcommittee
poses to remove the differentiation between larger and
smaller streams. Amendment No. 17 prohibits overnight
camping within 500 yards of any occupied dwelling for the
purposes of all streams. Senator Galt questioned whether
this applied to all waters. Senator Yellowtail responded
that as the proposal reads right now, vyes.

Amendment No. 18 is a relettering correction. Amendment

No. 19 strikes the word "permanent." This word is redundant
in this section. Amendment No. 20 is a grammatical correction.
Amendment No. 21 is a relettering correction. Amendment No.

22 is a punctuation correction. Amendment 23 prohibits the
use of a streambed for any purpose when water is not flowing
therein. Amendment No. 24 is a nomenclature change. Amend-
ment No. 25 is renumbering change.

Amendment No. 26 begins getting into the matter of portage.
A change is necessary to refer specifically to an artificial
barrier. Senator Mazurek questioned why. Senator Yellowtail
responded simply for clarity. Amendment No. 27 struck the
word "natural" and inserted the word "artificial." Amend-
ment No. 28 inserted the words "not owned by the landowner
on whose land the portage route will be placed." Amendment
No. 29 inserted the words "within 30 days of the decision.”
Amendments No. 30 and 31 inserted the words "his agent or
his tenant" with regard to the liability of the landowner
and the supervisor. Amendment No. 32 inserted the words
"any member of the artitration.panel." Amendment No. 33
essentially is a disclaimer and says that this act has
nothing to do with the issue of title or ownership of the
surface waters or the beds or banks of the streams.

Following Senator Yellowtail's explanation of the proposed
subcommittee amendments, the Judiciary Committee reverted
to his motion to adopt the same. The motion carried unani-
mously.

Senator Towe then addressed the issue of the proposed
alliance amendments. He indicated the alliance members
have by and large indicated they would accept the sub-
committee amendments; however, they have requested a few
more rather insignificant changes. Senator Towe stated
that if in fact the committee were to accept the alliance
amendments, he would withdraw several of the deadlock
issues which he proposed.



on

Senate Judiciary Committee
March 27, 1985
Page 4

Senator Towe moved that the alliance proposed amendments
be adopted.

Senator Crippen stated that the committee had before it

two sets of amendments. He felt the committee should be
aware the amendments he has proposed were worked up by
members of the Stillwater Protective Association and

by representatives of the landowners. In addition, Senator
Galt has had an opportunity to look at these amendments.
They are far more extensive, but they were done for a reason.
These amendments will be at odds with those of the alliance.
Senator Crippen stated that he did not want the committee

to be in a position where it would be voting on one set of
amendments and then voting on the other.

Chairman Mazurek stated that it was his suggestion that
Senator Towe would walk the committee through his amendments
and then Senator Crippen would have an opportunity to -

walk the committee through his.

Senator Towe then began his explanation of the alliance
amendments. He believes amendment No. 1 is a change with
little substance but which might have some emotion. It
proposes that the definition of classifications not be
changed but that the nomenclature would be. One of the
concerns is that using the word "navigable" carried with

it a lot of baggage. There are a lot of definitions of
navigable water. By using that word, we risk another court's
coming in and saying navigable means something different

than what the legislature has spelled out in this bill.

Amendment No. 2 effectively removes lakes from the bill.
Senator Towe stated he sees no choice in adopting this
amendment. He believes there is no realistic opportunity
of getting this bill passed unless they exclude lakes from
the operation of the bill.

Amendment No. 3 strikes government meander line, which
Senator Towe believes is really unnecessary. Amendment

No. 4 is a nomenclature change. Amendment No. 5 takes
lakes out of all classes of waters discussed by this bill.
Amendment No. 6 is the diversion exclusion. In other
words, if you have a municipal water reservoir, you can't
stop recreation on that reservoir. Amendment No. 7 exempts
lakes from the water definition. Amendment No. 8 prohibits
overnight camping within 500 years of an occupied dwelling.
This applies to all classes of water. Amendment No. 8

also prohibits the placement or creation of any permanent
structure or object which is a permanent duck blind or

boat moorage.
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Amendments No. 9, 10, 11, 12, 13, and 14 state which uses
would be prohibited on Class I and Class II streams. Amend-
ment No. 15 is a nomenclature change. Amendment No. 16
leaves portage around natural barriers for the court to
decide.

Amendment 17 states that this act does not address "lakes."
Senator Galt asked if he were proposing to take "lakes"

out of the bill. Senator Towe responded affirmatively.
Senator Galt asked if the supreme court used "lakes" in

its opinions. Senator Towe said that they did not refer

to "lakes." However, he believed if the issue of "lakes”
were squarely put before the courts, it would probably
include them. Senator Galt asked if the supreme court
decisions included the angling statute. Senator Towe
stated he did not see any reference to the angling statute
in the opinions. Senator Crippen stated the committee
should remember the questioning period when HB 265 was
first heard before the committee. At that time, Senator
Crippen asked Ron Waterman if HB 265 and the supreme court
opinions, as interpreted by HB 265, applied to "lakes."

Mr. Waterman responded yes at that time. There was some
concern about Flathead Lake. The committee then discussed
Flathead Lake, Whitefish Lake, and Seeley Lake. The impli-
cation was clear. Lakes were intended to be included in

HB 265 and have been included in the bill. Senator Crippen
stated removing lakes from the bill is an illusory com-
promise at the best. He believes what we are doing, by
doing this, is we are leaving the lakefront owners high

and dry. There are no guarantees as to what will be allowed.
His proposed amendments address this issue. Senator Daniels
stated there is difference between lakes and rivers. One
bounded by riparian rights, and one is bounded by littoral
rights. Senator Pinsoneault stated when the gquestion

arose concerning the applicability of this bill to lakes,
he was stunned. He thinks the cases talk about stream
access and streambeds. He believes lakes should be ex-
cluded. Senator Crippen stated even though we have two
supreme court cases that deal with this, it is his con-
tention he would support the dissent in both of those cases
that the supreme court overstepped its bounds and was
legislating. Senator Crippen feels it is the legislature's
responsibility to enact laws and the supreme court's
responsibility to interpret those laws in light of the
constitution.

Senatbr Crippen then explained his proposed amendments.
Senator Crippen stated the committee has before it the sub-
committee issues of deadlock. His amendments propose to
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go through these issues of deadlock and try to find ways

to compromise. They looked at the water we have and tried
to catagorize it. They have come up with two or three
catagories. They looked at it first from the standpoint

of the stream running from the mountain through the rancher's
vard into a larger river or stream. They feel there ought
to be very little, if anything, allowed in those areas.

The next catagory is large rivers thdt have by custom

and by use been used by recreationists to float, duck hunt,
stop and have a beer, etc. Those he would classify as the
mainstream rivers of the state. The third classification
are those rivers that are in between. They: call those the
Stillwater River, the Boulder River, etc. These are

areas where you have a little more limitation as far as
custom and use. There are a larger number of property

owners hunting these streams. That is the rationale that
went through their minds. Senator Crippen agreed with the
alliance that the subcommittee's intent to classify the
waters as navigable and non-navigable will not hold water.
There has been talk by some that the committee should just
kill HB 265. The House has killed all of the Senate bills
relating to water. Senator Crippen agreed with Senator
Yellowtail that they did not want to do something by which
they were going to abrogate their authority as a legislature
and put this issue back in the hands of the court, not having
accomplished anything. That would not be good for the
legislature or for the sportsmen.

There are amendments to define the term "navigable." Pro-
posed amendment No. 6 is where they get into the three
definitions of water. The whole point was to keep lakes

in the bill. They did not know how to treat different types
of lakes, so they tied them into the different types of
streams feeding them. As far as the definition of the
bigger rivers, there may be some the committee would want

to add or some that they would want to take out. In addressing
the larger rivers, there are certain things by usage and
custom that have been allowed on these rivers. The definition
of Class C waters permits activities, including fishing be-
low tie ordinary high water mark, waterfowl hunting, and

big game hunting with long bow or shotgun except within 500
yvards of any occupied dwellings or other structure im-
pounding domestic livestock or used for agricultural pur-
poses. This is a significant compromise on the part of the
landowners in that area. It would also allow swimming ex-
cept within 300 yards of any occupied dwelling. The
definition includes hiking below the ordinary high water
mark; camping below the ordinary high water mark, except
within 500 yards of an occupied dwelling, or any other uses
that are allowed on those that are more restrictive will
also be allowed on these streams. They also allow related
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unavoidable or incidental uses for purposes of safety.
The point there is with persons floating down, we don't
feel we can restrict them from getting out for purposes
of safety.

Amendment No. 12 relates to Class A waters, which for the
most part would be non-navigable waters. It is defined

by the title definition.the title belongs to the landowners
to the centerline of .the bed. They felt the areas in amend-
ment No. 13 are redundant because we are going back in and
defining the use of the waters and in certain cases the
banks in the three classifications. They have used them

as they relate to use and feel that is a more proper way.

Senator Crippen stated they forgot to strike lines 4 and 5
on page 6, "fed by an intermittently flowing natural water-
course." They also want to eliminate any use of a stock
pond “without the consent of a landowner".

Amendment No. 16 is getting into the area of portage.
Amendments No. 23 and 24 are attempts to reach some type
of a compromise to avoid taking without compensation.
Senator Galt stated, this refers to the constitution where
you can't take public land without compensation. Senatcr
Crippen then asked that for purposes of clarification,
amendment No. 28 be stricken.

Following Senator Crippen's explanation of his proposed
amendments, Senator Towe stated he felt the proposal was
essentially unworkable. His first objection was a technical
one. He stated as they have now defined navigable and non-
navigable, all lakes are non-navigable, and, therefore, all
motorboad activity is banned on all lakes. Even if they
correct that, they have classified Class C waters and have
allowed various items to take place on certain lakes. If
you use those lakes, you will be limited to a few lakes such
as Canyon Ferry, Flathead, and Fort Peck. There are still
bans on motorboats on Whitefish Lake, Seeley Lake, and
others. Senator Towe felt there was an insurmountable
problem of banning motorboat activity on some lakes.

Senator Crippen stated as he had in his opening statement,
lakes have caused them a great deal of problems. He did

not say this is the best way of handling lakes, but the
banning of motorboats can be addressed. He reminded the
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committee that they are attempting to reach some sort of
compromise. If some points are unworkable, they should be
analyzed. Senator Towe stated when they classify Class C
waters, they say the mainstream of certain rivers. He
believes this definition has left out the Clark Fork, the
Beaverhead, the Dearborn, the Madison, the Jefferson, and
the Gallatin. He also asked how they solved the problem

of the mainstream. It is not clear whether the Middle Fork
or the South Fork of the Flathead is the mainstream. He
thinks they will have no end of problems dealing with that
classification system. Senator Crippen stated the Clark
Fork should be in there. He also believed that Senator
Towe brought up a good point as to the classification of
the mainstream. He felt the committee may or may not want
to put some of these things in. He was trying to get in
waters that by custom and usage these things in Class C will
be allowed by law. He stated the compromise the subcommittee
had reached the other night is one side would keep the
streams wide open and the other side would close them en-
tirely. His group felt two classifications of streams
would not work.

Senator Crippen stated they had allowed some things like
fishing and hiking below the ordinary high water mark, but
they don't say anything about waterfowl hunting. By

using day camping below the ordinary high water mark, it
appears they have actually banned overnight camping. He
does not believe that is a good idea, because there has
traditionally been overnight camping along these areas.
Senator Crippen stated they have especially excluded over-
night camping. He believes most of it is done on islands
or on public access. If it is not done on these lands,

he believes you should ask permission.

Senator Towe then addressed amendment No. 12. He said he
had some concerns about fishing. It is permitted by
Section 87-2-305, MCA, and the angling statute says you

can angle on the banks. With this proposal you can't do
that on Class C waters. That is inconsistent. By striking
surface waters altogether, not only have they raised a
question about compliance with the Hildreth and Curran
decisions, they have specifically authorized use of the

bed and the banks by some. He believes this means you can
only hunt if you are in a boat because of the way surface
waters has been taken out. Senator Crippen stated he
disagreed. It is clear how you can do it on Class C waters.
The intention was to use the definition of surface water

as it pertains to these types of streams. It is redundant
and inappropriate.
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Senator Towe stated on page 6 they leave undefined the
'words "private impoundment." Senator Galt explained that
means not a public impoundment. Senator Towe stated he
thinks it is pretty narrow to say the only other activities
allowed are water-related pleasure activities, and these
amendments have limited that further by saying only those
determined by the commission. Senator Crippen stated big
game hunting is not allowed except by approval of the land-
owner. They are expanding that. They are trying to open
up some of these areas to big game hunting. He feels this
is quite a substantial step from what the subcommittee
talked about the other night.

Senator Towe said he had problems with the portage question.
He thinks we cannot limit it as severely as that. He 1is
not certain what public health and safety means. Senator
Crippen asked Senator Towe what he felt the reason for a
portage would be. Senator Towe responded it would be to
get around a barrier. He stated the supreme court cases
have used the word "barrier," and when you have a barrier,
you have a right to portage around it. As far as he can
determine it has nothing to do with public health and
safety. Senator Crippen stated he did not see any problem
with that definition. Senator Towe stated he thinks you
are suggesting portage around natural barriers with that
language. Senator Towe stated he has concerns with amend-
ment No. 26. They have already said where the landowner
agrees with the portage route, he has to pay for it, but
if he does not agree, then the state will pay for it.
Senator Towe believes the only thing the landowner will
have to do is disagree in order to get the state to pay
for the portage route.

Senator Towe stated amendment No. 26 says the department
may condemn an easement. The bill says the department has
no power of condemnation, and, therefore, we will have to
give them those powers. Senator Crippen stated that in
requiring a landowner to put up a portage around a barrier
that is in existence, the landowner must be compensated.

If condemnation is not what the committee feels would be
the proper way, it will have to find another way. Senator
Towe stated they may have a point with regard to natural
barriers, and that is why he was willing to take natural
barriers out of the effect of this act. Senator Crippen
stated again, he agrees as far as putting up a barrier, the
landowner must pay for the portage route. Senator Towe did
not believe that is what his amendment stated. Mr. Petesch
stated it referred to the establishment of an exclusive
route.

Senator Towe urged adoption of his amendments. He didn't
think the Crippen amendments would work. He thinks his
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amendments are proper. He does not agree 100% with the
amendments he proposes, but he thinks it is the best
possible way out of this dilemma. Senator Yellowtail

stated the amendments proposed by Senator Crippen do not
constitute a middle ground in any manner. He thinks there
are serious flaws that tread on the supreme court decisions.
Regarding the issue of portage, Senator Yellowtail referred
the committee to the language on page 18 of the Curran
decision and page 5 of the Hildreth decision, which contain
explicit language as to the public's right to portage. He
thinks to limit the matter of portage as suggested essentially
to the matter of condemnation of an exclusive route goes
beyond what is reasonable and rational and beyond any com-
pelling state interest. He stated the use of land between
the high water mark in Class A proposes prohibitions against
the use of the bed and the bank. He reminded the committee
they have a fishing statute, Section 87-2-305, MCA, which
permits treading on the beds and the banks up to the high
water marks. He also stated the Hildreth decision on page

5 says the public has the right to use the waters and beds
and banks up to the high water mark. Senator Galt stated
that refers to the ability to tread on the bed and bank.
That infers navigable streams, and in that case, the bed

up to the low water mark belongs to the state. He believes
navigable streams are entirely different than non-navigable
streams. Senator Yellowtail referred to the words of the
supreme court in the Hildreth decision on page 9 which
referred to the public trust doctrine and the constitution.
Senator Galt stated he agrees the constitution gives them
the water of the state of Montana and anyone can recreate

on the surface of the water, but that doesn't give the
people using the surface of the water the right to intrude
on the beds and banks of non-navigable streams. Senator
Crippen stated as Senator Yellowtail seems to read these
cases that this langnage constitutes a taking without due
process of the law of private property. Senator Towe stated
in the Hildreth case that is extremely clear. In the event
Mr. Hildreth lost the case, he was seeking inverse condem-
nation. Senator Crippen suggested the committee look at
Justice Gilbrandson's dissent in the Curran case. He believes
that has potential statewide application. He believes the
supreme court went beyond the bounds of its authority,

and it is the obligation and duty of the legislature to

let the supreme court know that. The legislature should keep
in mind that the supreme court is an equal body with the
legislature.
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Senator Blaylock referred to the Hildreth decision at page
11. As discussed previously, ownership of the streambed

is irrelevant to the determination of the use of waters

for recreational purposes. Senator Galt stated you are
shaping this bill on the supreme court's decision. They
mentioned all waters. You can't separate some waters from
other waters as to ownership or use of them for any purpose.

Senator Crippen moved as a substitute motion that his
amendments be adopted. Senator Towe spoke against that
motion. The motion failed as evidenced by a roll call

vote (Exhibit 10). Chairman Mazurek stated the committee
would then revert to Senator Towe's motion to adopt his
amendments. Senator Crippen stated on page 6 they are going
to allow overnight camping within 500 yards ©f any occupied
dwelling. Senator Towe explained this is on the bed and

the banks under the high water mark. Senator Crippen asked
if overnight camping would be allowed on all classes of
rivers. Senator Towe responded no; overnight camping is
banned on Class II waters.

Senator Crippen stated you are not allowing the placement

of any permanent structure. He asked if that were restricted
on both classes of water. Senator Towe responded yes, it
was restricted on both classes of water. Senator Crippen
asked if by this they were allowing a semi-permanent duck
blind. Senator Towe responded yes, on Class I waters.
Senator Crippen stated his objection to this is the same

as Senator Galt's and Senator Shaw's. Senator Towe's com-
promise eliminates lakes entirely. He does not think.

that will make Senator Himsl happy, because he agrees that
if we don't address the problem of lakes, they are left wide
open. The landowner who has a cabin on a lake will have

the same problem as a landowner on a river. To make a
distinction between the two is highly improper and will be
subject to future lawsuits.

Senator Galt asked if they are now allowing overnight
camping on any rivers at all. Senator Towe responded

it would be allowed on Class I rivers so long as they are
not within 500 yards of an occupied dwelling. Senator Galt
asked if it would be between the high and low water marks.
Senator Towe responded affirmatively. Senator Galt stated
you are depriving the landowner of his own rights to con-
trol his own lands. That is taking without just compen-
sation. Senator Mazurek stated the department would have
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the ability to adopt rules and regulations regarding
camping. Mr. Petesch directed the committee's attention
to Section 87-1-303, MCA. Senator Galt asked if the word
"public" were in there. Mr. Petesch stated the statute
refers to legally accessible to the public. He inter-
prets that as applying to all waters. Senator Galt stated
you are still allowing intrusion on private land. Senator
Towe referred to camping. He thinks that while it may be
true the landowner owns the land between the low and high
water marks, the supreme. court has made it clear that

in fact the recreational right extends to the bed and bank
up to the high water mark. He thinks we can step in with
limitations, but feels the supreme court will throw any
other limitations out immediately.

Senator Towe stated he would like to make lakes as a third
class and allocate specific uses. However, for purposes

of compromise, that issue should be left to another day.

At this point, and at this late hour, he did not feel it
could be addressed. Senator Brown stated the lake issue

has been fundamental matter to him all along because both
supreme court cases arose out of streams and not lakes.

The cases did not talk about lakeshores or the ownership
patterns of lakes, which are entirely different matters

than streams. If it happens that sometime in the future

the court deals with lakes, then so be it, but he stated

he would not vote for anything that included lakes. Senator
Daniels stated there is a difference between littoral
rights, which involve lakes and seashors, that are not
applicable to streambeds and streams. The motion to adopt
Senator Towe's proposed amendments labeled Exhibit 5 failed,
with Senators Crippen, Galt, Pinsoneault, Shaw, and

Daniels voting in opposition. (See roll call vote attached
as Exhibit 11.)

Senator Crippen stated in the proposals he had, they were
trying to protect the lakes as well as the streams. Senator
Crippen moved that HB 265 be amended as follows:

Page 5, lines 4 and 5.

Following: "body" on line 4 .
Strike: remainder of line 4 through "MARK' on line 5

Senator Crippen stated if this bill passes in any form what-
soever, we are making sure it includes lakes as the Curran
and Hildreth cases could be expanded to so include them.

By accepting this amendment, you are assuring the fact that
you can go around in a motorboad and waterski, but you
cannot go up on the beds. You can use the water, but not
use the banks at all. Senator Towe stated he is not sure

that addresses the entire concern, because we use the other
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uses throughout the bill. Senator Yellowtail objected to
the motion. He referred to pages 5 and 9 of the Hildreth
case, which states the public can use the water and the

beds and banks up to the ordinary high water mark. Senator
Mazurek stated he thinks the language being deleted is right
out of the supreme court opinions. Senator Crippen stated
even though it may be out of the opinion, he believe the
supreme court was overstepping its bounds. By including

the banks, they are taking private property as we have
talked about before. Senator Towe stated by making this
adjustment, we have destroyed all of the landowner pro-
tections that have been built into this bill. Under the
court cases, we will have the recreational use of the

water up to the high water mark. Senator Pinsoneault stated
he agrees with Senator Crippen about the high and low water
marks. It is a taking that is improper. It is repugnant

to the property owner. The motion to amend the bill on

page 5 failed, with Senators Blaylock, Daniels, Mazurek,

and Yellowtail voting in opposition. (See roll call attached
as Exhibit 12.)

Senator Brown then asked that the committee -address the dead-
lock issues and consider them one at a time. Senator
Daniels stated he is in favor of a bare-bones bill which
basically embodies the four matters we have sent out of the
Senate in earlier bills (SB 418, 421, 434, and 435) and
eliminates a lot of this detail stuff. He thinks we

should take such things as camping out of the bill. He
could accept the bare-bone things that we have sent out of
the Senate. He thinks other things should be set by policy
and city ordinance.

Chairman Mazurek then addressed deadlock issue No. 1.
Senator Crippen moved the committee adopt amendment No. 1
on Deadlock Issue No. 1, Exhibit 4. Mr. Petesch explained
this will prohibit all recreational use of navigable

waters without the permission of the landowner. Senator
Blaylock asked if you could fish on them. Senator Towe
responded yes. Senator Daniels stated this means you
couldn't fish on them without permission. Senator Crippen
stated that yardage requirement was a compromise. Senators
Crippen & Galt recommended that on non-navigable waters,
the public has no right to make use of them without per-
mission. Senator Towe stated he would cppose the amendment
because it would prohibit fishing on those streams. These
are all of the streams that have not been declared navi-
gable waters. He did not think the supreme court would
permit it or it is what the public expects. Senator
Crippen stated, we are talking about the stream that

comes through the farmer's yard. These would be streams
such as Fishtail Creek. It is tough to get into these
streams, and there are very few access points. To do
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anything else will just start a long series of closing the
gates to the recreationists and areas where we have built
up much rapport between the landowners and the recreation-
ists. Senator Yellowtail referred the committee to the
supreme court decision in Hildreth on page 5. It refers
to the capability of the use of the waters for recreation.
When a small stream can be used for fishing, then it is
capable of such use. Senator Crippen stated if you take
that conclusion, there will be parts of these non-navigable
streams on which you can float and camp, as well as fish,
and he thinks that is the wrong way to go. He believes
the angling statute refers to navigable streams. A motion
to amend the bill as indicated on Deadlock Issue No. 1
(Exhibit 4) carried with Senators Blaylock, Mazurek, Towe
and Yellowtail voting in opposition.

Senator Towe moved that the suggested amendments indicated
on Deadlock Issue No. 2 (Exhibit 4) be adopté&d. His
preference would be to exclude lakes from the current
definition cf navigable and non-navigable, create a third
definition, and define "lakes." That would solve the

lake situation. It also makes it possible for the Fish

and Game Commission to make further regulations. Senator
Galt asked if that meant you could not swim within 100
yvards of a house on Whitefish Lake. Senator Towe responded
yes. Senator Mazurek asked if you can't set the regulations,
do you want the lakes in or out? Senator Towe stated 100
yards is from an occupied dwelling; some dwellings may be
on the shoreline and others may be set back from the shore.
Senator Crippen stated the Senators Brown and Pinsoneault
were concerned about "lakes." If we adopt this amendment,
what Senator Towe is saying is outside the 100-yard mark,
you can shoot ducks and camp as well, as overnight camp and
other types of recreational activities. Senator Brown
asked if Deadlock Issue No. 2, Amendment No. 4, is inter-
preted to mean someone can't camp on public property or
private property. Senator Towe stated that this would

not affect public property under any circumstances. Senator
Blaylock asked if you would be in violation of the law if
on Flathead Lake you were to run your motorboat 75 yards
within an occupied dwelling. Senator Towe stated that he
thinks that is correct. It says that there cannot be any
recreational use within 100 yards of an occupied dwelling.
He doesn't feel that comfortable about coming that close

to a dwelling. He believes there is a certain amount of
privacy we should protect. Senator Brown asked if this
will get lakes out of his proposal. Senator Mazurek
stated no. Senator Towe stated this puts lakes in the
bill, but prohibits uses within 100 yeards of an occupied
dwelling. The motion to accept the proposed amendments to
Deadlock Issue No. 2 failed with Senator Towe voting in
favor of the motion.
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Senator Brown moved that the committee accept Amendments
No. 1, 2, and 3 shown on Ceadlock Issue No. 2 (Exhibit 4)
and proposed alliance amendment No. 17 (Exhibit 5). He
stated that would take lakes out of the bill. Senator
Crippen stated as a compromise, he would support the
proposed amendment. The motion carried with Senator Galt
and Shaw voting in opposition.

The committee then addressed Deadlock Issue No. 3. Senator
Towe moved that proposed Deadlock Issue No. 3 be adopted.
He said that makes it clear we are not addressing natural
barriers. Senator Mazurek asked what the rationale was
about not allowing portage around waterfalls. Senator Towe
stated that is why we need this language. By taking out
references to natural barriers, we did not want to speak

to the issue one way or the other. You are saying it is
beyond the scope of this bill. Senator Mazurek asked why
it is beyond the scope of this bill. Senator Towe stated
it was for the same reason lakes are beyond the scope of
this bill. Senator Mazurek submitted that question has
been answered, and we are just ducking it in this bill.
Senator Crippen stated the concern the subcommittee had

was by not mentioning natural barriers, it would leave in
future issues before the supreme court. Because the legis-
lature did not mention it, we asked why you didn't just
leave it out entirely. Senator Towe responded when we made
the motion to take it out entirely, the newspaper said

the subcommittee banned entirely portage around natural
barriers. This will stop that type of comments. Senator
Daniels felt what the newspapers say isn't important. He
asked if the supreme court addressed it in the Curran
decision. Senator Towe stated he thought if the question
were fairly presented to the court, it would probably say
there is a right to portage around barriers, and there is

a right of compensation, but that question has yet to be
faced. Rather than to get into some sticky issues of
eninent domain, he thinks it is best we eliminate the issue
from the bill, because we can't resolve all of the problems
at this time. Senator Pinsoneault felt we are a policy-
making body, and if we don't address it, we may be shirking
our responsibility. The motion to accept Deadlock Issue
No. 3 failed with Senators Crippen, Galt, Mazurek, Shaw,
and Yellowtail voting in opposition. Senator Yellowtail
asked why they were voting no. Senator Towe stated some

of those were voting no so they could argue before a court
that in fact you cannot portage around natural barriers.
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,Senator Crippen moved that the grey bill be amended as
follows:

Page 10, line 8.

Following: 1line 7

Insert: " (4) Nothing contained in [this act]
addresses the issue of natural barriers or
portage around said bkarriers. Nothing
contained in [this act] makes such portage
legal.”

Senator Crippen stated he feels that makes it clear.

Senator Towe felt the amendment should state "lawful or
unlawful.” Senator Yellowtail moved as a substitue motion
for all motions pending that natural barriers and portage
around them be reinserted in HB 265. He thinks this

will clarify where the committee stands on that issue. He
believes the motion has merit and referred the committee

to the Curran decision, page 18. He stated as a matter

of common sense, you will run into bridges and dams. and
fences. These are man-made barriers. You will also

run into trees, waterfalls, and rocks. These are natural
barriers. He does not believe it is unreasonable to
traverse around natural barriers. Senator Crippen stated
the facts in the Hildreth case addressed artificial barriers.
He has two concerns with leaving natural barriers in the
bill, first he thinks the bill will be lost. Second, what
you are requiring now of the landowner is to ensure that

the entire length of the stream will be navigable. He can
see where the landowner has erected a barrier himself,
because that is a man-made act, but he feels it is improper
and wrong for the legislature to say to the landowner that
in order to preserve the recreationist' right, you have to
provide navigability along that stream, and it is his respon-
sibility to provide portage around.all natural barriers.
There may be situations on natural barriers where you may
have to go inland a fair distance to get around that natural
barrier, so you may have to take a bigger bite out of the
landowner's property to do that. Senator Mazurek suggested
they look at the historical basis of this issue. If a
trapper were floating his canoe down the stream and there
was a rock jam, he could get out and portage around it.
Senator Crippen stated we are not talking about the trapper,
because in those days most of the land was not private

land but was public. He agreed that in cases where there

is a hazard and a danger, we should allow that they should
be able tc get out and around the barrier. The motion to
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reinsert natural barriers in the bill failed with Senators
Crippen, Daniels, Galt, Pinsoneault, Shaw and Towe voting
in opposition.

Senator Towe made a substitue motion for all motions pending
that Deadlock Issue No. 3 amendment No. 1, be adopted, and
the bill be further amended by adding the words at the end
of the sentence "and nothing contained in this act makes
such portage lawful or unlawful." Senator Crippen stated

he thinks by making it illegal, we are opening up the door.
He would prefer to see .the language as it presently is in
Deadlock Issure No. 3 before this amendment. Senator Towe
stated he doesn't like the language, because anv other lan-
guage would imply natural barriers are illegal in some
manner. The motion to adopt Deadlock Issue No. 3 as amended
carried with Senators Crippen, Galt, and Shaw voting in
opposition.

Senator Towe moved that the words "navigable” and "non-
navigable" be replaced with the words "Class I" and "Class
II" wherever they appear in the bill. Senator Brown stated
you have to base your definition of Class I and Class II

on some definition of navigable and non-navigable, so we
aren't getting away from the problem of a court's coming

in at a later point and defining navigable as something
other than what is in the bill. Senator Mazurek stated
when you use the terms "navigable" and non-navigable,"

you start to get into the issue of title. Senator Towe
stated what we are saying is we are fixing the judicial
determination as of this moment to these and no more, so
some judge cannot say he thinks this can be brought in.

The motion to replace navigable and non-navigable with Class
I and Class II carried with Senators Brown, Crippen, Galt,
and Shaw voting in opposition.

Senator Crippen moved the committee adopt the amendments
suggested on Deadlock Issue No. 4, including the technical
amendments located at the bottom of the deadlock issue which
are necessary to conform the bill. Senator Galt stated the
purpose of these amendments is to conform with the consti-
tution of the state of Montana that you can't take private
property for public use without eminent domain. Mr. Petesch
explained this removes the arbitration panel and supervisor
provison from the bill and makes the suggested subparagraphs
(), (b), & (c) the exclusive ways by which portage routes
may be acquired. Senator Yellowtail felt the committee had
already rejected this in substance when it rejected Senator
Crippen's earlier amendment. Senator Galt stated he didn't
think this committee wanted to get into taking private
property without compensation. He believes you can't take
private property for public use without compensation accord-

ing to the constitution of the state of Montana. Senator
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Towe asked if when you put a fence across a stream, were you
in fact impeding the recreational use of the public to use
the waters. Senator Galt responded he supposed so. Senator
Towe asked if in fact' you. were doing so, should we provide

you can't put a fence up. Senator Galt felt he didn’'t

think you could do that on a navigable stream now without
permission. You can do anything you please with the land

you own under a non-navigable stream. Senator Towe suggested
if you put up an artificial barrier, he thinks the court

has spoken and you have to allow a little trespass around
that barrier so you can continue to use that stream as the
public has the right to do. Senator Crippen stated he thinks
we are talking about artificial barriers that were established
legally. We should not assume the supreme court said some-
thing that was legal at one time is now illegal; they just
said provide portage. Now we are taking the Curran and
Hildreth cases a little further. We are providing for por-
tage, and we will pay you for providing the access around the
barrier which was legal to begin with. Senator Brown:
addressed Senator Galt. He stated that without regard to

the supreme court decisions, if the constitution says the
public has the right to use the water and they come to a
barrier, then they don't really have the right to use the
water beyond the barrier. How can the public enjoy the
constitutional right without getting around the barrier?
Senator Crippen said you are providing a method for them

to do that. Senator Daniels replied when you read the Curran
opinion, it says, in the case of barriers, the public is
allowed to portage around such barriers in the least intrusive
manner possible, avoiding damage to the private property
holders' rights. He suggested that you either avoid damage

or pay the landowner for it. Senator Mazurek stated the
Hildreth decision stated you can portage in order to cross
barriers. Senator Pinsoneault suggested that a period be
placed after the word portage in the suggested subparagraph
(3). Senator Towe suggested we are not saying, as Senator
Crippen proposed, that the portage or would just have to be
around the barrier already in existence. It alzo applies to
any barriers that may be put up in the future.

>

Senator Peinsoneault moved as a substitue motion that the
proposed amendment on Deadlock Issue No. 4 be adopted with
the following corrections:

The brackets be removed in each place that they

appear and a period be placed after the word

"portage" in subparagraph (3).
Senator Towe stated this language was written to cover all
portage, not just that around barriers in existence at the
time. Senator Crippen stated we are talking about barriers
that are in existence now. Senator Yellowtail felt portage
was not a terrible land grab. You do not want to portage

any further than possible. He believes people will portage
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in the least energy-expended manner possible.

Senator Towe moved as a substitute motion for all motions
pending the HB 265 be concurred in as amended. The

motion failed with Senators Blaylock, Shaw, and Towe voting
in favor. (See roll call vote attached as Exhibit 17.)

Senator Mazurek then reverted to Senator Pinsoneault's
motion regarding Deadlock Issue No. 4 and his proposed
amendments to that issue. Senator Mazurek asked how that
amendment ties in with the court opinion if you have
barrier in place and the court says you have to provide
portage. Mr. Petesch responded he doesn't think a lot of
the amendments that have been offered to this bill are in
keeping with the Hildreth and Curran. decisions. If you
wanted to just follow Hildreth and €urran, you would not
need this bill. Senator Towe stated he thinks the motion
violates both the spirit and the letter of the decisions to
ban portage unless it is paid for in this manner. He thinks
it is an interesting and intriguing argument. He has some
problems with natural barriers. On artificial barriers, he
doesn't think there is any question or doubt or Hildreth
would have been paid for the barrier he put up. Senator
Crippen stated it was his understanding the Hildreth bridge
is still there, and Hildreth still hasn't provided portage
around it. He does not believe in either of these cases the
responsible landowners would have done what they did.
Again, the bridge is still there; it may stay there until
he gets compensation. The motion regarding Deadlock Issue
No. 4 carried with Senators Blaylock, Towe, and Yellowtail
voting in opposition (see roll call vote sheet attached

as Exhibit 18).

Senator Brown moved the adoption of the proposed amendments
relating to Deadlock Issue No. 5. Mr. Petesch explained
this amendment would have the effect of prohibiting hunting
of any sort without the landowner's permission. Senator
Brown stated he doesn't think hunting had anything to do
with, the Hildreth and Curran decisions. Senator Towe stated
his objection is now you are talking about all hunting,
whether on big streams or on smaller rivers. There are some
places where that river is very, very wide. He thinks it

is outside the scope of the Curran and Hildreth decisions to
ban hunting from these streams. Senator Yellowtail replied
in Hildreth, the court said the capability of the use of the
waters for recreational purposes will determine whether the
waters can be used. He believes waterfowling is a recreation-
al use. Senator Mazurek asked if this in effect meant you
couldn't go down the Yellowstone River and hunt ducks.
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Senator Crippen stated that is why he tried to go into three
classes of streams. The motion regarding Deadlock Issue No.
5 failed with Senators Brown, Crippen, Galt, and Shaw

voting in favor (see roll call vote attached as Exhibit 19}.

Senator Towe moved adoption of amendment No. 2 set forth on
Deadlock Issues No. 6 and 7. We have not defined water-
related pleasure activites. He presumes they are the same
activities as defined in recreational use with respect to
surface waters. It is not clear without this amendment

that what was referred to in this point in the bill is that
other activities which are not water-related are banned at
this sentence. He presumes what we mean by water activities
that are not banned are not recreational uses. He thinks we
need to clarify it. By passing this amendment, we will define
water-related pleasure activities to be the same as recreation-
al uses with respect to surface waters. Senator Crippen
pointed out there are two amendments relating to Deadlock
Issues No. 6 and 7. Senator Towe said he would accept
amendment No. 1 if Senator Crippen would accept amendment

No. 2. Senator Crippen replied one of the problems he sees

if you keep in the definition the beds and the banks to the
high water banks, then we are talking about surface waters
where you are allowing some of these activities up to the

high water mark. Mr. Petesch replied what you are doing is
adding this into the list of things you can't do without
permission of the landowner. Senator Towe said without

this, there is a strong possibility the other activities

that are not water-related may include some of the recreational
uses.

Senator Crippen moved as a substitute motion that the committee
not adopt either one of the amendments listed under Deadlock
Issues No. 6 and 7. The motion carried with Senators

Blaylock, Pinsoneault, Towe, and Yellowtail voting in
opposition (see roll call vote attached as Exhibit 20).

Senator Galt moved the amendments listed under the Deadlock
Issue No. 8 be adopted. Senator Yellowtail stated we are
using navigability as a means of separating classes of
streams. Subsection (c) includes activities which essentially
are tests that have been defined by published judicial
opinions, so they essentially reinforce and describe what
those streams are. Senator Galt replied we are now off
navigability and on to Class I. He is concerned about the
language "or have been capable." Senator Towe stated he
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thinks this amendment is unworkable, because if you left

just subsectiaons (a) and (b) in the bill, you would have
defined some rivers that have government survey meander
lines. That includes some large and some rivers, but not

all rivers. There are a number that would have been
judicially determined in this state. There have been some
that have been determined to meet the federal navigability
tests. Lots of others do meet the test but have not been
adjudicated. You have some large rivers and some small
rivers included, but some medium size ones are not included.
The activities listed in subsection (c) enumerate court
decisions on what establishes navigability and by limiting
them to the definitions arrived at on the effective date and
is an attempt to set further those bases for deciding federal
navigability. Senator Mazurek stated he thinks this is a
particularily dangerous amendment in light of the fact we
have adopted Deadlock Issue No. 1 which prohibits activities
on Class I streams. Senator Crippen asked if there have

beer any judicial determinations involving the Clean Water
Act that could effect us here when you talk about judicial
opinions and where you were talking about supporting activi-
ties under the federal navigability test. Mr. Petesch stated
he is unaware of how this would be effected by the Clean
Water Act. These are the federal navigability for commercial
tests and not ownership tests. The motion to adopt Deadlock
Issue No. 8 failed with Senators Crippen, Galt, and Shaw
voting in favor (see roll call vote attached as Exhibit 21).

Senator Towe stated he would like to address Discussion Topic
No. 9 relating to hiking. By rejecting Deadlock Issue

No. 6, he thinks you have effectively banned hiking along
the Yellowstone River and have, in fact, banned hiking at
all rivers at this point. Mr. Petesch referred to the
definitions of recreational use, surface water, and the area
below the high water mark. The right to make recreational
use of surface waters does not include, without the per-
mission of the landowner, those that are not water-related.
Senator Towe asked if someone could come in and say hiking
is not water-related. Mr. Petesch stated that it is a
recreational use by definition. Senator Towe suggested if
you carry a fishing pole, you are all right.

As a substitute motion, Senator Towe moved to adopt the
Deadlock Issue No. 6 and 7. The motion carried with Senators
Brown, Crippen, Galt, and Shaw voting in opposition.

Senator Towe moved adoption of his proposed Amendment No. 1
with the following amendment thereto: The proposed inserted
material with the following: "except by longbow or shot-
gun as specifically authorized by the commission." He
stated this is not limited to certain size streams. Senator
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Crippen pointed out that on non-navigable water, you are
saying there will be no hunting. Senator Mazurek pointed

out that on non-navigable waters, we have banned all recreation-
al use. As a practical matter, he asked if he anticipated
the commission would designate specific streams. Senator
Towe stated it might even designate a particular area

on the stream. He commented he is not asking for all
hunting, just longbow and shotgun because they don't carry

as far. He also pointed out the commission may say "no
hunting," and we would have to go along with that. Senator
Crippen stated his problem is with subsection (b) of the
definition. We say in subsection (b) "that are or have

been capable of supporting commercial activities." He asked
why we need subsection (d). Senator Towe responded he did
not know. Senator Crippen asked if that activity be
classified as a commercial activity under this definition

if you had a dude ranch. Senator Yellowtail responded he
hardly thought so, as it relates to the water, unless in
involves a commercial use of the water. Senator Crippen
contended teaching them how to fish might be a commercial
use. Senator Crippen was concerned if by doing that you were
really spreading it out to the smaller streams. Senator

Towe pointed out subsection (d) is essentially subsection

(c) before 1889.  The motion to adopt Senator Towe's proposed
amendment No. 1 (Exhibit 9) as amended carried with

Senators Brown, Crippen, and Shaw voting in opposition.

Senator Mazurek pointed out that parts of the statement of
intent dealt with portage, and we will have to go back and
correct those areas. Hearing no objections, he left that to
Mr. Petesch to fix. Senator Shaw moved that

New Section, Section 8, page 12, lines 9 - 14, be stricken.
He felt that if one section were invalid, the rest of this
bill should also be invalid. The motion failed with
Senators Daniels and Shaw voting in favor.

Senator Pinsoneault stated that when you were talking about
establishing a route and making a judicial process out of
it, he wondered if the landowners ever heard of the section
in the civil code about submission of a controversy with-
out action. He felt that that may be a possible alternative
solution that would save a lot of bucks for those trying

to get portage. Senator Towe pointed out portage is now
gone.
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Senator Crippen stated he would like to compliment Senator
Yellowtail for the job he did as chairman of the subcommittee.
He knows that it was difficult and that he is not happy

about the outcome. He also pointed out to the committee

that by doing what it did with Senator Towe's suggestions,
with the exception of the permanent duck blind, the

committee has passed the alliance amendments.

Senator Towe moved that HB 265 be recommended [BE CONCURRED
IN AS AMENDED]. The motion carried with Senators Crippen,
Galt, and Shaw voting in opposition. (See roll call vote
attached as Exhibit 23.)

There being no further business to come before the committee,
the meeting was adjourned at 1:26 a.m.

{

/ COMMITFEE CHAIRMAN [/
/ SENATGR JOE MAZUREK

CcS



- ROLL CALL

SENATE JUDICIARY COMMITTEE
49th LEGISLATIVE SESSION -- 1985 Date g3Z735
e e it [ S £ 7P %
NAME PRESENT ABSENT EXCUSED| --
Senator Chet Blaylock . 7%;
" Senator Bob Brown Xi

Senator Bruce D. Crippen

Senator Jack Galt

Senator R. J. "Dick" Pinsoneault

Senator Thomas E. Towe

[

Senator William P. Yellowtail, Jr.

Vice Chairman 4
Senator M. K. "Kermit" Daniels /

X
X
X
X
Y
X

Chairman }(
Senator Joe Mazurek




COMMITTEE ON

DATE

ZpTT

032785

(Plecasc leave preparced statement with Sccretary)

VISITORS' REGISTER
NAME REPRESENTING BILL # "ajgiit 8;205:
TAT\?’ < {@‘h\ 2 __S@ = 208 | w Qmmmh on
':\T%‘QQ Y MA oy Y il T, Fer S“"Zf‘?l‘, - O/ o
WA = S .
P //( /_//11’1«/‘ \ s ‘ Dby X
N DT RS WA EVE A
| f”‘écf/mwu/{ 7.0.% //sz AR | iga/t W’/ 2 - R4S f/
717 e /\}’& Aarie L o o Q/(kjuq G 3(
(«M \44\?/ ,\Q«: 4.:{ 4 PC) L”L@ cadp < L pr "géﬁ g(/
| J/«% Hef A /LVV/V 4 /j/“f ﬂ///dg (,(/M/Z%// C&ﬁ%m %f X
L /ﬁ; JH 265 | X
W ’%wmwvﬁ%wJEf Sedy 2¢5 | X N
Tl /M° Dﬁ - mwﬂ /mcﬂsc»:i {iven CamaeCluk. | 265 /
Mg F Lo o 7t Lol 26|
\amMC?Kuwwaé K2/ 25 | v
;L:’P/\ bh&'w\n@@. m"t /%o{,uewuwzm( st 18G5 v
j Lyl ///K\ ""”?’1’637/9’/ 3£\£/ s L o
Ll e/ :gé% Q65 ,Kﬁﬁiiﬁﬁg
jw vn e 7ils - 7 o [Dyia 205 | .
‘  Zy /Q///”/f Z AL L K b Jes|
i A—x’/—a@? APA = Fre A A
Nl ous {,M I LS Ais owens Mco 2ex” | L~
WRVRWL /7/ 74e, . Feie gy = eI Sga | e
_ ﬁd/}’l c’u [Tlauds @aﬂa/ut’w S ‘
m/’ {,g@"vvw Se /L <
éx&.&v&l,x///‘/z\ﬂé}/é{:f,f‘_ _////#vj;yJ /%Xz@/@_{z S N




MONTANA STATE SENATE
JUDICIARY SUBCOMMITTEE ON STREAM ACCESS

MINUTES OF THE MEETING  SENATE JUDICIARY COMMITTEE
EX3IT NO.___£}
March 13, 1985 DAiE 032795
BIL No.___ /1B 265

The first meeting of the Senate Judiciary Subcommittee on
Stream Access was called to order at 7:25 p.m. on March 13,
1985, by Chairman Bill Yellowtail in Room 325 of the Capitol.

ROLL CALL: All subcommittee members were present.

CONSIDERATION OF HB 265: Chairman Yellowtail opened the sub-
commlttee meeting by stating the Senate Judiciary Committee
as a whole has had comprehensive and extensive testimony on
this bill. The subcommittce is to consider the amendments
which have been proposed. Senator Towe suggested that since
Greg Petesch, the staff attorney, has a good handle on the
amendments, he should walk the subcommittee through the bill.
Senator Crippen felt the subcommittee should highlight some
of the issues raised during this hearing so that when we are
dealing with particular amendments, we will know that we are
dealing with a particular issue. Senator Galt felt Mr. Petesch
should explain the amendments. Senator Towe questioned
whether it would make more sense to go through the amendments
one at a time as to who presented them or to go through the
bill. Mr. Petesch felt going through the bill would be the
best. Chairman Yellowtail instructed him to do so.

Mr. Petesch stated he would skip the statement of intent for
now. Once the subcommittee decided what it wanted to do with
the bill, it should then address the statement of intent.

The Stillwater Protective Association and the Western Environ-
mental Trade Association (hereinafter referred to as WETA)
have proposed amendments to the definition of barrier on

page 1. They are essentially limiting barriers to artificial
barriers. The first issue then becomes whether the subcom-
mittee should address the bill to all barriers or simply
artificial barriers. Senator Towe moved that the subcom-
mittee strike natural barriers out of the definition, leaving
us with artificial barriers. The subcommittee will have to
address portage around artificial barriers, but the bill will
not say anything about portage around natural barriers.
Senator Crippen felt the supreme court cases were really
dealing with artificial barriers. Senator Galt referred the
subcommittee to the Hildreth decision addressing artificial
barriers. Senator Towe stated neither case addresses the
question of natural barriers or objects, and we don't know
how the court will decide that issue. Senator Galt agreed.
Senator Yellowtail stated as a practical matter, in floating
down a stream, it is very likely there will be cases where
there will be natural barriers. That will necessitate that

a recreationist will have to get out and traverse around the
barrier. Senator Towe stated we cannot solve all of the
world's problems tonight. Somebody, someday will have to
address that. If we try to address that in this bill, we will
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possibly lose the bill, and he wouldn't want to do that.
Senator Crippen stated his concern is by the inclusion of
natural barriers, we are placing the burden of providing
navigability from the source to the mouth. The motion to
eliminate natural barriers from the bill carried
unanimously.

Mr. Petesch explained that there are two proposals on how
to do this. They both related to page 1 beginning at
line 19 following the word "water." WETA has proposed
striking the remainder of line 19 through the period on
line 21. The Stillwater Protective Association has pro-
posed striking only a portion of the language found on
line 19, "or a natural object IN OR OVER A WATER BODY."

Senator Galt moved that HB 265 be amended as follows:

1. Page 1, line 19.

Following: "water,"
Strike: "or a natural object IN OR OVER A WATER BODY"

2. Page 2, lines 23 and 24.
Following: "water" on line 23
Strike: remainder of line 23 through
line 24

stream" on

The motion carried unanimously.

Mr. Petesch stated that will have some implications when

the subcommittee gets to the issue of portage. He then
stated the next issue was proposed by WETA. They propose

to eliminate the classification of waters into classes.

You would have surface waters only under their proposal.
There is some basis for that in the decision of the court
where they referred to the recreational use test. The court
opinion said we cannot define the use because the waters
themselves do so. Senator Towe commented that raises the
question of the implication that is left in the bill that
Class II waters prohibit camping, and the bill provides then
by implication Class I waters allow camping. The problem

is we can clearly, within the confines of the decision, put
a limit on some waters, but if we do that, by implication we
are permitting it on others. A substantive question that
needs to be decided is if we combine the two classes, we

are not going to prohibit any of those other things that

are prohibited on Class II waters. We are going to leave that
alone. Senator Galt replied that is the heart of this thing.
He asked how can you allow anyone to put a camp on any of
these waters when the landowner owns the water down to the
low water mark. Senator Crippen suggested the subcommittee
define Class I waters. Mr. Petesch stated Class I waters
are essentially the bigger rivers. The federal navigability
test is the major test under this definition. There is a
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restatement of the federal navigability test two or three times
and the other criteria is those streams flowing through public
lands. We are talking about such rivers as the Missouri, the
Yellowstone, and the Dearborn. Senator Towe stated using the
definition we have in the bill, subparagraph (d) seems to be
the real key. Mr. Petesch stated what the test comes down to
is the log floating test, so the rest are not terribly signi-
ficant. Senator Yellowtail replied subparagraph (c) may be
significant because it may include a smaller stream. Senator
Galt asked if state lands were public lands. Senator Yellow-
tail responded affirmatively. Senator Galt questioned small
streams going through school lands. Senator Crippen asked if
they became Class I and Class II as they went through the
public land. Senator Towe responded it could be several dif-
ferent classes as they go down the stream. Mr. Petesch stated
some of the definitions have been taken from Section 87-2-~305,
MCA.

Senator Towe suggested the subcommittee come up with a definition
of what is navigable. Senator Galt replied everything that
isn't navigable belongs to the people paying the taxes. Senator
Towe asked what the subcommittee intended to prohibit on navi-
gable streams. Senator Galt replied anything it wanted to
except the surface use of the water. Senator Towe asked about
confining this bill to the surface use of the water. Senator
Galt responded that would be a very good idea in his opinion.
Senator Crippen stated the subcommittee needed to define
recreation. He asked if the subcommittee would then run into
the problem of the high and low water marks. Senator Yellow-
tail reminded the committee that the supreme court opinions
stated the surface and the bed and banks up to the ordinary
high water mark are available for public recreational use.
That poses the question of capability of recreational use.
Senator Galt contended the supreme court used the Wyoming
decision as one of its reasons for allowing these uses. The
Wyoming decision prohibits the use of the bed and the banks
except for incidental uses. Outside of that, the recreation-
ists cannot use the streambeds. Unfortunately the Montana
supreme court never went that far in its decisions. Senator
Crippen agreed that if we could contain this bill to use of
the surface of the water, then we would surely solve the
problem that was raised about the dry creek beds. Senator
Yellowtail agreed and stated the supreme court has clearly
stated that between the high water marks is the usable defi-
nition. Senator Towe stated page 15 of the Curran case and
page 5 of the Hildreth decision seem to be talking about sur-
face waters. He thinks there is support for the concept we
are talking about waters; however, there is that statement

the public has the right to use the waters and the beds and
the banks up to the ordinary high water mark. He believes
someone could argue when it says the bed and the banks, they
are saying if there is water over the bed and the banks, but

he is not sure if (the supreme court decisions would apply)
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if there were no water. He thinks we should just address the
question of surface waters. Senator Crippen responded that
would solve Senator Brown's problems with the lakes. Mr.
Petesch responded you have also solved a lot of the issues of
controversy.

Senator Towe questioned whether the supreme court meant
something more than that or are we going to say the supreme
court is talking about water and underneath the water is the
bed and the bank, and if you put your foot on it, then you
have the right to use it. Ron Waterman pointed out the de-
bate that has gone on here is similar to the debate which
went on before. He tends to believe the full language and
import of the cases reach in terms of the utilization of the
land to the high water mark whether or not it is covered with
water. Because of the specific language which Senator Towe
noted and also because of the underlying factual situation,
he believes this is true. In Curran, specificially, there
was an extended discussion of the boating activity relative
to the dry portions of the streambed. That was a substantial
issue in the Curran case, which dealt with natural barriers.
Looking at how those cases developed at the trial court
level, i1if we talk just about the surface waters, that does
away with the need to address the issue of dry streambeds
which would leave us with a bill addressing only surface
waters and inviting litigation over the issue of the high
water mark which is uncovered by water. This invites further
litigation in a meaningless manner.

Mr. Waterman referred to Judge Bennett's Memorandum Regarding
Motions for Summary Judgment in the district court decision in
Curran, Cause No. 45148, page 4. Senator Galt asked why

the supreme court didn't continue its research into the Wyoming
decision where the Wyoming supreme court declared the stream-
beds private property. Mr. Waterman responded he urged that
position on behalf of the Montana Stockgrowers Association.
Their position was essentially set forth in Judge Gilbrandson's
dissent. Phil Strope stated Ron Waterman has brought up

Judge Bennett's decision. Mr. Strope said he has talked with
Judge Bennett, and it was Judge Bennett's off-the-cuff comment
that what the supreme court did is limit the decision to the
water, and he decided in his own mind the two things that have
been discussed here. The supreme court went to the Wyoming
decision that says it was a water use and you could use it
incidental to the water use and nothing further. In Curran,
the supreme court cited the 1895 statute that says the

abutting property owner owns the beds down to the low water
mark. In the Hildreth decision, it was a water decision
because of the fact that the court did not in anv way find the
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statute out of order. The supreme court cited the statute with
approval. What should be done in HB 265, if at all, is to con-
fine the bill to the water issue.

Senator Crippen asked if you confined to the water issue how
would you handle the question of between the low and high
water marks. Mr. Strope stated he didn't think there was

any comment in the supreme court opinions that would indicate
the court said a member of the public essentially has a re-
creational privilege and has the right to intrude on private
property. Mr. strope responded if all the banks are straight
up and down, then there is no issue. Mr. Strope stated that
has been a tolerated trespass in society, but there is also a
legal right for a property owner to go to that person who is
exercising the trespass and say he shouldn't do it anymore.

Mr. Strope also said one other issue is if HB 265 were to die
and then the question is raised about regulation of recreational
use of water, there currently is a whole body of law to rely

on. Senator Crippen commented if the courts got us into this
mess with those regulations in existence, he doesn't have

that much faith in the supreme court that it may not come back
in and do something more disastrous. He has more faith in the
legislature than in the supreme court and believes that 1is

why we should not kill this bill.

Mr. Petesch disagreed with Ron Waterman and Phil Strope. He
doesn't think the Curran case was that unclear in what it
meant by high water mark because of the reference to the
angling statute. Senator Towe stated he doesn't think we

know yet how the supreme court will decide some of these cases,
like putting up a duck blind. Maybe we can limit the bill and
get it passed and do some good. If you don't do something
about the bed and the banks and make some restriction on them,
more litigation is going to result. We can sit here now and
do something and prevent those problems. Mr. Strope stated
there is no way of knowing how much litigation will come up
whether you pass or do not pass the bill. The prospect of
another case or two in this area is extremely high. One group
or the other will look for a fact situation to go again to the
court. The makeup of the court has changed. The prospects of
lawyers' fees being generated is very realistic. Senator

Towe stated we should not shirk our responsibilities and not
try to make some policy decisions sc the supreme court has to.

Senator Galt stated he wants to get it clear and in the record
there is no argument that navigable streams and the streambeds
and banks belong to the state of Montana to the high water
mark. Senator Yellowtail asked if he meant to suggest fisher-
men may tread on the banks. Senator Galt responded yes, on
navigable streams. Mr. Petesch stated Senator Galt is re-
ferring to navigability for title purposes. Senator Galt
responded that is correct. Senator Crippen stated that should
not include the right to camp, even on the navigable streams.
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Senator Yellowtail referred the subcommittee back to the
capability of use. Senator Galt responded he felt the
supreme court made a mistake, as ownership goes to the low
water mark. From the low water mark to the high water mark
belongs to the adjoining landowners (on navigable streams).
Senator Yellowtail replied the Big Horn case contradicts
that. Dick Josephson stated according to the patent and
title, the states were allowed a choice because they con-
trolled that issue. Montana passed a statute stating the
low water mark. Other states passed a statute stating the
high water mark. Senator Yellowtail suggested the United
States Supreme Court spoke in the Big Horn case about owner-
ship of the beds and the water. He believes that will
probably prevail over our state's statutes. Mr. Petesch
stated the state has the right to determine ownership level.
Senator Yellowtail responded he's fairly sure the supreme
court granted the use of the Big Horn River to the high water
mark. Senator Yellowtail went on to state the question at
hand is should there be a distinction between Class I and
Class II waters and then accordingly to find uses for these
waters. Senator Crippen pointed out if you keep the class-
ification you have now, you have to change subsection (c),
because that says any little stream that might go through a
school section would be included.

Mr. Waterman called the subcommittee's attention to page 7,
line 8, of the bill, which indicates school trust lands are
not affected one way or the other. He felt that although
they may have chosen the wrong words with public lands, they
tried to assure school lands would not be included. Senator
Towe did not feel it made any difference whether they were
defined as navigable versus non-navigable or Class I versus
Class II. He then referred to page 6 of HB 265 relating to
the things you could not do on Class II streams. He suggested
we just simply say we are going to prohibit those three items
listed there on all waters. Mr. Petesch stated there are
proposed amendments which do that. So long as you are not
regulating the use of the water, you are on safe ground and
can do that. On public lands along navigable waterways, the
state in effect does those very things on the waters that are
currently public waters.

Senator Towe suggested why if we were to do that, we would
have no reason for a distinction or Class I and Class II
waters. Senator Galt suggested going back to line 15 on
page 5. Senator Towe suggested deleting lines 4 - 6 on
page 6 of the bill. Senator Galt felt that would be fine.
Senator Yellowtail asked what must a duck hunter do to set
up a duck blind (on state-owned Class I waters). Senator
Towe responded he must get permission. If it is a state
land it will be listed. If it is a park, you automatically
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have permission. Senator Yellowtail pointed out that if it's
the Big Horn River, that would be anywhere below the high
water mark. Senator Yellowtail replied if you are going to
camp, you are dealing with something you cannot do on the
water. The legislature has the right to say it doesn't want
camping on any state parks. It has the power to do that,
even though it doesn't want to. Senator Towe stated the
legislature can say you can put up a duck blind. It can also
say you can do it with the permission of the landowner. Mr.
Petesch pointed out it could well be that if you allow duck
blinds to be placed on private property without permission,
you would have a taking problem. Senator Towe replied that
problem could be solved if we made it clear you need per-
mission of the landowner before you do anything. He felt that
they now needed a definition of surface water. Mr. Petesch
referred the committee to page 4, lines 21 - 24. ~

Senator Towe moved that the subcommittee strike from the bill
page 1, line 25, through line 20 on page 2, the definition of
Class I and Class II. Senator Yellowtail commented he really
thinks what we are doing in this case has serious implications
for not only customary use of waters in this state, but for
the intent of the supreme court decisions. Especially as
articulated in Hildreth. It would be a far better use of our
obligation as a legislature to be as inclusive as possible

to avoid future litigation. If we prohibit that, we are
inviting further losses. It is hard to avoid the bed and

the banks language of the Hildreth decision and the reference
to the fishing language and the Bennett language. He thinks
we are reaching beyond the intention of the supreme court in
being so narrow minded. Senator Galt replied the decisions
were based on the water use. This isn't depriving anyone from
floating. They can do anything they want to on navigable
streams. Senator Yellowtail stated by this amendment what we
are doing is prohibiting it on all streams, navigable or not.
He thinks we are inviting a real disaster in that case. Senator
Crippen stated a lot will depend on how you define high water
mark. What we are doing with this is defining recreational
use. By adopting the amendment, we say they mean that, but
they do not pertain to these things. Senator Yellowtail
replied overnight camping has been a part of recreational use,
as floaters camp overnight on streams. People also put up
duck blinds. Senator Galt stated they could even overnight
camp on public grounds without permission. Director Jim

Flynn explained they allow overnight camping on all of the
lands they control. Senator Galt asked if they had authority
to control overnight camping on all state lands. Director
Flynn stated they have the right to control all activities

on state lands. Senator Yellowtail replied they are proposing
to outlaw overnight camping on all lands. Mr. Petesch explained
that the prohibition is without permission. Senator Towe
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stated as a practical matter, in many cases the landowner
won't insist, but he should have the right to come down
any say you are intruding on my personal property rights
at this point. At the point when the recreationist says
there is a spot here that is below the high water mark,

I will not get up on the bank, and I have that right, he
probably will take it to the supreme court, and they will
have to decide that case.

Senator Yellowtail asked how they should address the
question of the capability of use. Senator Galt replied
that is the surface water. Anyone can use it for any pur-
pose. The water itself that is. The motion to eliminate
the differentiation between Class I and Class II streams
carried with Senator Yellowtail voting in opposition.
Senator Towe moved to strike all of the lines 4 through 6 on
page 6 and reletter the remaining subparagraphs (along with
any necessary clerical changes which would need to be made.)
Senator Galt asked why they should not just strike Class II.
Senator Towe responded that is the effect of his motion.
Senator Towe added to his motion striking Class I and Class
IT on line 20 and putting in surface instead. The motion
carried with Senator Yellowtail voting in opposition.

Senator Crippen stated he had a question about page 6, lines
8 and 9. He asked if the word "permanent" should be deleted.
He stated what we are doing here is saying if you are going
to put a duck blind up, you need permission. Senator Crippen
moved to delete the word "permanent" on page 6, line 9.

The motion carried unanimously.

Mr. Petesch stated the next issue was the controversy con-
cerning ordinary high water mark. Senator Towe stated he
wants to use the definition of diminished vegetation.
Senator Galt replied he did not want that. Senator Galt
stated he would like to adopt Mr. Petesch's proposed amend-
ment No. 3. Senator Crippen questioned whether the Senate
Judiciary Committee had not already defined high water mark.
Senator Towe replied that had a caveat on it: If we pass
this bill, that one is no good. He believes this is an
unworkable definition. With that definition, he can bring
you down to the actual water every single time because there
is vegetation. Senator Galt stated if it floods, it diminishes
the vegetation on it. Senator Towe stated the diminished
terrestrial vegetation is to help you identify the line.

You can usually see it on any bank. If you say absolutely
no vegetation, he disagrees. Senator Galt stated he would
go with the Department of Natural Resources and Conservation
in its great wisdom in adopting this rule. Senator Towe
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asked if he would agree there is vegetation below the high
water mark. Senator Galt replied there is even vegetation
under the water. Senator Towe stated with your definition,
you have come down to the water. Senator Towe disagreed.

He stated "value for agriculture purposes" doesn't mean
value for crop purposes. Senator Crippen stated if you were
talking about the surface water, it wouldn't make any
difference because you are keeping them on the surface.
Senator Towe stated there is vegetation on the vertical
bank. Senator Towe felt we ought to do something other than
state absolutely no vegetation. Mr. Josephson stated that
definition was picked for lack of something better. Lorents
Grosfield stated the conservation districts have used that
definition for ten years. They have had no problem with it.
In deliberations with conservation district supervisor, it
never occured that they were talking about anything but lack
of terrestrial vegetation. They never assumed aquatic
vegetation. If you are talking about looking at vegetation
with a microscope, he doesn't know how to address that.
Senator Towe suggested if the language in the bill that
offends you most is page 3, line 12, they limit it to lack
of substantial vegetation and total destruction of its

value for agricultural purposes. Dan Hines, Montana Wild-
life Federation, stated the intent of their definition is

to define the ordinary high water mark as the annual water
mark that did not include the floodplain. Senator Crippen
stated if you have a stream that is going through a farmer's
meadow land, he can see where every year the high water

mark will be right up to the banks and the low water mark
would be just a trickle of water in there. If we can't get
something with which the landowners can live, you will
probably end up with the biggest lockout you have ever seen.
By being too broad, we will be doing a greater dis-service
to the recreationist. Mr. Grosfield stated if you are
defining a line where nobody understands where it is, you
are going to have confrontations. When discussing diminished
vegetation versus lack of vegetation, he asked what diminished
would mean. Senator Yellowtail stated it would be difficult
to find a definition that will suit all types of streams and
all situations. Senator Towe suggested we still have the
definition of ordinary high water mark, which means the line
the water impresses on land by covering it for sufficient
periods to cause physical characteristics that distinguish
the area below the line from the area above it. Senator Towe
moved as a substitute motion that the definition of ordinary
high water mark be amended as follows:
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Page 3, lines 13 and 14.

Following: "2" on line 13

Strike: remainder of line 13 through "value" on line 14
Insert: "deprivation of the soil of substantially all
terrestrial vegetation and destruction of its value for
agricultural purposes”

The motion carried with Senator Crippen voting in opposition.

Mr. Petesch stated the next issue is the definition of
recreational use. A suggestion was made to strike "hunting"
entirely and another suggestion struck "hunting" and inserted
"water-fowling." Mr. Petesch reminded the committee it had
already prohibited these uses without landowner permission.
Senator Crippen stated if you ban hunting, then you are
banning hunting on the Big Horn, Yellowstone, and the
Missouri. Mr. Petesch stated the Wyoming case included
hunting within recreational uses. Senator Galt moved that
hunting be struck from line 18, page 3. His motion was

made on the grounds it is not a water sport. Senator Crippen
stated you are then eliminating hunting on the lakes. The
motion failed, with Senator Galt voting in favor.

Mr. Petesch stated in the same definition there are suggestions
to reinsert the stricken languadge on page 3, lines 23 and 24.
Senator Towe stated that is unnecessary, because it is in the
definition of surface waters. Mr. Petesch stated the committee
still had to deal with the issues of portage and prescriptive
easement problems. Chairman Yellowtail then suggested the
subcommittee recess and reconvene its hearing on another
evening.

There being no further business to come before the subcommittee,
the meeting was adjourned at 9:30 p.m.

Subcommittee Chalrman 2 5

cs
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NORTHERN PLAINS RESOURCE COUNCIL

Field Office Main Office Field Office
Box 858 419 Stapleton Building Box 886
Helena, MT 59624 Billings, MT 59101 Glendive, MT 59330

(406) 443-4965 (406) 248-1154 (406) 365-2525
March 13, 1985

I SENATE JU DICIARY COMMITTEE
Senator Joe Mazurek, Chairman |

Senate Judiciary Committee EXHIBIT NO.
Capitol Station DAIE
Hel MT 2

elena, 59620 BiLL NO

-

532185
HB 265

Dear Senator Mazurek and Members of the Committee,

On Friday, March 8, representatives from two NPRC affiliates testified in
opposition to HB265. One affiliate, the Stillwater Protective Association (SPA),
offered amendments in four areas: portage, surface water definition, land-based
activities, and ordinary high-water mark definition.

Since that hearing, NPRC's executive committee voted to support, as a Council
position, the position of the affiliates and the amendments offered by SPA. Qur
members are deeply concerned about how any bill coming from this legislature will
affect the relationship between landowner and recreationist. It is essential that
we maintain that good relationship by taking steps to protect the privacy and
safety of the landowner, and the landowner's ability to do business, while at the
same time allowing recreationists to enjoy the use of the waters in the state.

The . fundamental disageements over HB 265 seem to revolve around the interpretations
of the Supreme Court decisions, and the breadth of activities allowed under those
decisions, including the distinction between land-based and water-based activities.
These amendments reflect our members concerns and interpretations of the decisionms.
These concerns are not isolated to a particular group within NPRC, but have been
expressed by members throughout the state, including eastern Montana.

These amendments reflect a sincere desire on the part of our Council to avoid
conflict, and to address the areas where we see the potential for misunderstanding
or abuse. We know that the road to this point has been difficult, and we
appreciate your time and work on this bill., It's an important issue for many of
our members, and we would be glad to work with you on the bill, and particularly
on the suggested amendments.

Sincerely,

Jeanne-Marie Souvigney
NPRC Staff



1.

AMENDMENTS TO HB 265

submitted by the Stillwater Protective Assn:

and the Northern Plains Resource Council

Portage s
Section 1 (1), page 1, line 19

"the water, er-a-naturai-ebiject-in-er-ever-a-water-bedy-which..."

and lines 23-24

"obstacle to the natural flow of water er-a-naturat-ebjeect-within-the

erdinary-high-water-mark-ef-a-seream."

Section 3 (1), page 7, line 15

"ordinary high-water mark, portage around artificial barriers in the'

Section 3 (3)(a), page 8, line 1

"a portage route around or over a& an artificial barrier may"

Section 3 (3)(c) page 8, lines 12-13

"the barrler and che adjoining land to determine if a reasenabie—an&

safe portage route Is necessar

Section 3 (3)(d), page 8, line 15-16

"Supervisors shall make a writtel finding of the-mest-epprepriate

whether a portage route is needed and the most appropriate route if

if one is necessary'

Section 3 (3)(e), page 8, line 21

"cost of establishing a portage route around metured existing artificial

barriers"

Surface Water

Section 1 (10), page 4, lines 21-24 strike

Section 1(8), page 3, lines 23-24

"or incidental uses, within the ordinary high water mark of the waters"

Laud-based Activities

Section 1 (8), page 3, line 18

"surface waters: fishing, huneing, swimming, floating"
Section 2 (2)(d), page 6, line 3

"big-game hunting"
Section 2 (1), page 5, line 2

"Subsec¢tions (2) threugh-€4} and (3)"
Section 2 (3), page 6, line 4-6, strike

line 7 - change (A) to (E)

line 8 - change (B) to (F)

line 11 - change (C) to (G)

|:
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line 13 - change (4) to (3)
line 17 - change (5) to (4)

‘Section 2 (2)(b); page 5, line 23-24 ‘
"pond or other private impoundment fed-by &8R-intermittentiy-flewing

naturai-watercourse’ a

4. Ordinary High-Water Mark

Section 1(7), page 3, lines 8-16, strike and substitute with the language
of Senate Bill 418 in its entirety.
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MONTANA STATE SENATE
JUDICIARY SUBCOMMITTEE ON STREAM ACCESS
MINUTES OF THE MEETING

March 18, 1985

The second meeting of the Senate Judiciary Subcommittee on
Stream Access was called to corder at 7:07 p.m. on March 18,
1985, by Subcommittee Chairman Bill Yellowtail in Room 325 of

the State Capitol.
ROLL CALL: All subcommittee members were present.

FURTHER CONSIDERATION OF HB 265: Senator Crippen suggested
the subcommittee return to the area of classification of waters.
As was testified in the Judiciary Committee's initial hearing,
this bill not only pertains to the rivers and streams in the
state, but also to all surface waters and that includes lakes.
That fact really isn't known all that well to the general
public. He asked as the orginal bill came out what it would
do to the property owner who might have a cabin fronting a
lake. Did the supreme.. court intend someone could pull up
with a boat onto a beach and camp? That is an area that has
to be addressed. We also have a custom and usage situation.
We have a number of large rivers in the state. On the other
end of the spectrum is a smaller stream that meanders through
a farmland or ranchland area and is primarily for angling,
where there is very little distinction between the high water
mark and the low water mark. Senator Towe suggested the sub-
committee return to Class I and Class II waters. Senator
Crippen stated he even has a question with the Class I and
Class II waters. He doesn't know if the public wants a

broad use of surface waters. Class I waters by their defini-
tion included all navigable lakes. Senator Galt stated there
is no doubt but that Class I waters includes lakes because
most have already been declared navigable. Senator Yellowtail
stated the definition of surface waters as read literally
probably would include lakes. Senator Towe felt much of the
need for doing as Senator Crippen has suggested depends on

how we handle what is or is not prohibited. He has a number
of suggestions he wants to present in that area. Senator Galt
asked if we were then saying that we don't start where we

left off the other evening and you are suggesting we start all
over again. Mr. Petesch replied we had just finished the
recreational use section on the bottom of page 3. Senator
Towe stated he wants to go back, because it has been called

to his attention there may be an unintentional problem in the
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definition of ordinary high water mark. In the definition of
"and destruction of its value for agricultural purposes,"
someone said it could mean cattle coming down to the bank and
using the water for purposes of watering the stock. Senator
Galt replied he had not thought of it that way. Cattle is a
different thing than agriculture. Agriculture is growing
something from the ground. Senator Towe asked if there were
any objection to clarifying the language, such as stating
"the destruction of its value for agricultural purposes except
for watering livestock."” Ron Waterman pointed out with
reference to the language you are struggling with, he would
turn the subcommittee back to the language that was amended
and addresses very realistically the issues you raised.
Senator Galt stated when you talk about an agricultural crop,
you are talking about something that is grown from the land,
and the watering of cattle is an entirely different science.
Crop means something that can be harvested from the land.
Senator Towe stated the comment you used was growing things.
Why can't we use the word "crop." Senator Galt stated it is
an economic thing from the land; it is something you sell.
Senator Towe suggested "destruction of the land for growing
any agricultural produce." Mr. Waterman stated since we are
searching for words to substitute for "agricultural crop
value," it was pointed out by the Cowbelles that for many
members of the livestock industry, stock is a crop. He
suggested the words "lack of agricultural vegetative values."”
Senator Towe moved that the definition be amended to strike
the words "agricultural purposes" and insert "destruction of
its agricultural vegetative value." Senator Crippen stated
that may be fine for us to figure out, but it will take a
Philadelphia lawyer to figure out ordinary high water mark.
Let's use that as a guideline and then come back and redefine
it later. The motion to amend the definition of ordinary high
water mark carried unanimously.

Senator Towe then suggested the subcommittee start on section
2, which is the use section itself. He wanted to make a
suggestion on big game hunting. He wants to add the words
"except longbow and shotgun, provided it is not within 500 feet
of habitable buildings." Mr. Petesch stated an amendment was
suggested that would include black powder guns. Senator
Crippen responded you are going to have to have permission.

He asked Director Jim Flynn if we include big game hunting

in here or made that exclusion, would he feel the sportsmen
would still have to obtain permission from the adjoining
landowner, because you are on the landowner's property. Senator
Crippen stated we have a law on the books that says you must
get permission now. He asked if the recreationists would be
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violating it if they stepped on the bank now. Jim Flynn,
Director, Department of Fish, Wildlife and Parks, responded
if the individual were on the streambed and were hunting

with a longbow or muzzleloader, he would assume they were

not in trespass. Senator Crippen asked what the difference
was if you are hunting, you are hunting. Mr. Flynn responded
if you excluded hunting between the high water mark except
with the use of a longbow or muzzleloader then you are saying
it illegal to use anything else except those two weapons.

Senator Galt pointed out the present law says the land is
owned between the low water marks of a navigable river by

the state. Mr. Flynn stated that is correct. Senator Galt
asked how you justify someone's hunting up to the high water
mark not being trespass. Mr. Flynn stated it is his under-
standing that is what the supreme court decisions addressed.
Without HB 265 and the landguage amended at the first sub-
committee meeting, it is highly debatable, and it would seem
to him the supreme court decisions would allow big game hunting
within the high water marks. Senator Galt stated on non-
navigable streams, it says the landowner owns the land to

the middle of the stream. He then asked if they could hunt
on that property. Mr. Flynn stated it is his understanding
the court said between the high water marks recreational

use was allowed, and it had no relationship to who owned the
land under the stream. Senator Galt asked if this meant he
would have to hunt and retrieve big game between the high
water marks. Mr. Flynn responded yes; anything that happened
above that would have to be with the landowner's permission.
Senator Galt asked if a hunter got game and it went on private
property and he couldn't retrieve it, would he be guilty of
abusing game. Mr. Flynn stated if the individual went to

the landowner and was refused permission, that would impact
the situation.

Senator Crippen asked if the department had embarked on a
program to try and create an atmosphere of good will between
the landowners and the sportsmen. Mr. Flynn responded vyes,
that has been an effort that has been occurring for the last
four years of this administration. Senator Crippen stated
that program is beginning to bear some fruit. His concern
is if we allow big game hunting on all waters, that will
include Fishtail Creek and the smaller streams going through
a farmer's pasture. If we allowed that, we would be doing

a great disservice to the sporting public, and that would go
a long way to destroying a relationship we are attempting

to build.
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Senator Crippen stated getting into the area of classification
of waters, on the Yellowstone River, if you are on the bank,
during hunting season, there is a lot of space between the

low water mark and the high water mark. In that area, maybe
you could say you can allow this type of hunting. But using
that instance on a smaller stream such as the Rosebud River,
where there are cabin sites around, he felt would be a
different situation. One could apply in one, and we would be
better off not to have hunting on the others. Mr. Flynn
stated it is his understanding that is the way HB 265 was
eight or nine days ago. Dan Heinz, Montana Wildlife Federation,
wanted to allow hunting on larger streams with short range
weapons.

Mr. Waterman stated a great deal of effort has gone into
finding a compromise. This issue was one which consumed four
or five hours one evening, and it was finally resolved in the
manner HB 265 came across to the Senate committee--the two
classifications with no big game hunting on smaller streams.
There was a recognition there were a number of problems with
it, but there was no need to create additional problems.
Allowing these types of weapons to be used, even on the
larger streams, ends up with the likelihood of incidental
trespass. It is an invitation to trespass which should not
be extended under the circumstances.

Conrad Fredericks stated the Curran and Hildreth decisions
said the waters of this state that are capable of recreational
use can be used for that purpose. To say that those decisions
contemplated or implied big game hunting is going outside the
decisions. People don't hunt big game animals in the water
like they do ducks.

Senator Towe went one step further and asked about one other
exception. He asked if we should Jjust restate the current
law, big game hunting "except on surface waters adjacent to
publicly owned islands or other lands where hunting is
permitted."” Mr. Waterman responded the language that Senator
Towe is proposing is substantially a restatement of present
law, because if these were public lands, the permission is
extended. However, if you do that emphatically, what you

are doing is saying as a matter of law, those waters can
never be closed by the department, which has regulatory
authority over them. Senator Towe asked about using the land
between the high water mark and the low water mark. He asked
if there were any question or doubt about it at the present
time in the existing law, that there were a right to hunt on
adjacent lands and publicly owned islands. Mr. Watermar.. did

not think so.
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Phil Strope stated he would like to see the subcommittee refer
to Section 70-16-201, MCA. The public already owns the land,
such as an island. 1If it's the decision of the committee

that public land should be open to big game hunting for bow
and arrow, then it is under the old law, the old 1895 statute,
open. In the area where private persons own the land adjacent
to the waters, Section 70-16-201, MCA, states a private

person adjacent to any stream or lake has the right to control
it down to the low water mark. In the case where the public
owns it, they can determine how they want to control it. Mr.
Strope thinks the committee should go to page 4 and make its
determination as to the definition of surface water. Without
deciding what surface water means, you don't know what can be
done between the high and low water marks. Senator Towe
stated there may be some merit in adding it for clarification
purposes. Senator Crippen felt the Curran and Hildreth
decisions pertain to those. Senator Towe felt the issues

were hotly disputed at this point. Senator Crippen moved

that we leave it as it and have big game hunting excluded.
Senator Towe suggdested that issue be set aside and the sub-
committee come back to it later. Senator Crippen withdrew

his motion.

Senator Crippen asked if subsection (B) on page 5 took into
consideration stock ponds being flooded by an underground stream
or by a canal property dug by an owner and is being fed by

that. Mr. Petesch suggested the sentence be amended to

include the word "private"; it would then read "or other

private impoundment." Mr. Waterman stated they put this
language in with respect to the intermittently flowing water-
course-—- the stream that was not flowing on a year-round

basis. They did not contemplate a pond fed by a spring or a
canal if it were done in an intermittent manner. By inserting
private impoundment, it seems you may have a problem with
reference to those impoundments on the Missouri River behind
The Montana Power Company dams. He doesn't think it was the
intention the public could not use the waters behind the Power
Company dams. Their licenses required those open usages.

Mr. Waterman suggested it be amended by stating "private
impoundments except those licenses by the Federal Power Use
Act." Senator Towe asked how you then address the question
that the Martinsdale reservoir is a public impoundment fed by
a dam. It doesn't say private unless we put the word in. Mr.
Strope stated he is not sure whether it has improved it or not.
He would have to do some research into this problem.
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Mr. Fredericks asked if there was some way the subcommittee
could address the situation of off stream storage. That
would be covered under the diverted away language. Senator
Towe responded yes. Bill Morris wondered about the small
streams that are just a dribble but not enough to be called
intermittent. They have spent a lot of money to build a
private dam. He would be perplexed to have them opened up
for public fishing. Mr. Waterman replied with reference to
the issue of the small stream that is consistently flowing
and not intermittent, the language of the court is the language
we must give credence to and that is the definition of surface
waters. The impoundment would be acceptable. With respect
to those ponds which have been separately licensed, that is
an issue which they have not addressed. He felt the language
could go on to say "or ponds licensed by the commission."

Mr. Morris felt that addresses that issue, but also felt it
went beyond, in his view, the supreme court's posture on
this. Senator Towe stated what he was suggesting was trying
to protect what you are asking for. Mr. Morris stated it is
not removed from the watershed; you could have trouble with
water rights. Senator Galt moved that the sentence be amended
to read "the recreational use of surface waters in a stock
pond or other private impoundment fed by an intermittent or
flowing natural watercourse." Mr. Waterman replied if you
accept that language, you are at odds with the concept of
public water in Curran and Hildreth. That language would

not address the issue raised by Mr. Morris. Mr. Strope
commented if you would look on page 4 to the definition as it
now stands under surface water, it uses the words " a

natural water body." 1If you retain surface water in your
definition then when you go to your prohibition section, you
would come very close to Senator Galt's proposal on page 4

if you say that one of the ingredients of the surface water
definition is it must be a natural water body. Then a
continuously flowing stream would be a natural water body.
Mr. Petesch commented that if this were a very small stream,
in order to get access, you have to stay within the high water
mark to get to the stream to begin with. He also pointed

out you can petition the Fish and Game Commission to restrict
use of waters. Senator Towe replied he would oppose that.

He would not have any objection to leaving "or one licensed
for private use by the commission" or just put in "private"
SO Mr. Morris could get a restriction for his use.

Senator Crippen suggested that the sentence be amended to
read "the recreational use of surface waters in a stock pond
or other private impoundment fed by an intermittent or
continuously flowing natural or man made water course."
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Senator Galt stated he would withdraw his amendment if

Senator Crippen made his. Senator Towe commented the natural
watercourse on a flowing stream is restricting it further than
you want it to. He asked what "private" meant in that case.
Does it mean the stream were open to the public for recreational
purposed. before he put a dam in, could he keep the public

off by putting a dam up? He doesn't think you want to do
that. He thinks you should go to the Fish andGame. Commission
and say you want to put up a dam and close it to the public.
The landowner has the right to go to the Fish and Game
Commission and ask that because there is a private impound-
ment that it be closed. If it is intermittent, then you can
go ahead and close it. Senator Towe stated the existing
definition perhaps with the addition of impoundment includes
stock ponds. Most of these kinds of impoundments are stock
ponds. Senator Towe moved, as a substitute motion, to insert
the word "private" between the words "other" .and "impoundment"
on line 23 of page 5. The motion carried unanimously.

Senator Towe went on to state one person has raised the
suggestion of putting in the Statement of Intent at this
point, since we are relying on the regulations of the commission,
that the commission should liberally look at requests by
individuals for private impoundments of water. Senator Towe
stated he would like to add after overnight camping "except
within 500 yards of any habitable building." On the bigger
streams, we might have a bigger problem prohibiting-.camping
altogether. Senator Galt asked if they realized they are
talking about private property on which people are paying
taxes. He asked if they would allow these campers on their
private property. Senator Towe stated if it is below the high
water mark, he suspects they don't have a choice.

Senator Yellowtail stated he would like to try to grasp once
again, in the case of navigable streams, whether the state

owns the bed of the navigable streams. Senator Galt responded,
"Let them camp on the bed." Senator Yellowtail asked if the
state owned the bed of the stream to the high water mark.
Senator Galt responded no; it owned the bed to the low water
mark. Senator Yellowtail asked what the effect would be of

the Big Horn case. Mr. Fredericks responded the court of
appeals decided the United States, in trust for the Crow Tribe,
owns to the high water mark because of the nature of the treaty,
and based on that particular set of circumstances, the court
of appeals decided the federal government does in fact own

to the high water mark in trust for the tribe. It is with
regard to only that particular river on that particular
reservation. Senator Galt asked if it reverted to the state.
Mr. Fredericks responded he didn't know. The government owns
between the low and the high water marks because of the treaty.
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Senator Yellowtail stated the Big Horn is a special and unique
case and the only case in which the state of Montana controls
to the high water mark.

Senator Towe asked if they had any problems with at least
going back to the definition of Class I waters in subsections
(a), (b), or (c). Senator Towe asked if the camping provision
proposed would be acceptable to (a), (b), and (c¢) kinds of
waters. Senator Galt replied the landowner owns to the low
water mark even on (a) and (b) waters. Senator Crippen
stated he tends to agree on some of the smaller streams. We
are trying to find a compromise everyone can live with. This
is an area we might have to compromise on. We should keep an
open mind on what Senator Towe has stated, which may be part
of a compromise situation. Senator Galt asked about (c).
Senator Crippen stated we are talking about sections (a) and
(b).

Senator Towe moved that the bill be amended as follows:

Page 6, line 7.

Following: "CAMPING"
Insert: "within 500 yards of any habitable building"

Senator Galt pointed out in the context of the bill that

means on any streams in Montana. Senator Towe stated we have
to address that. Senator Crippen stated we can recognize

that as a legitimate purpose on some bodies of water. Senator
Galt stated he will resist putting that intc the bill without
any definitions. Senator Galt suggested before voting on

the motion we go back to subsections (a) and (b). Senator
Crippen commented, if we cannot distinguish those streams,

we will take that out. The motion carried, with Senator

Galt voting in opposition.

Senator Towe stated he thinks we have to address the dry
streambed provision. Senator Towe moved that we add an
additional subparagraph (H)}, which would state "use of a
streambed as an avenue for any purpose when it is dry."
Senator Galt felt it should be gqualified not only as a dry
streambed with water on it, it must also have enough water
on it to have fish habitat. Senator Yellowtail asked if
that wouldn't be covered, because there are no water-related
activities feasible on that stream. Mr. Waterman stated

as a point of proposal to make this fit it in, it would be
petter as a separately numbered section. You would not have
to come back later if you put the classification back in.
Senator Towe asked that the researcher make a note of that.
Mr. Waterman stated the idea '
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is in concurrence with the idea the public cannot use a
streambed as a right-of-way for any purpose when it is dry.
Mr. Strope asked if it would be appropriate to add the words
"substantially dry." Under the proposed definition, each
time it rains, the prohibition wouldn't apply. Senator Towe
responded what we are talking about in the sense of dry is
that it is not flowing. Maybe we should say that. If the
flow is arrested, that is what we are really talking about.
Mr. Waterman stated with reference to the fishing habitat
issue, there are other recreational uses that can be made
with water. Senator Galt asked what they were. Mr. Waterman
responded among other things, he would touch upon swimming.
Senator Galt responded if the fish could not live in it, you
could not swim in it. Mr. Waterman felt fish may be absent
because the habitat has not been populated with f£ish. The
absence of flow will effectively deprive the fish of a habitat.
Senator Towe asked that his motion be corrected to reflect
"not flowing"” instead of "dry." Senator Yellowtail thought
"dry" was sufficient. If we say not flowing, we will open up
a worse situation. There might be substantial standing water
in a section of a stream. Senator Galt asked how would they
get to that point of water if the stream were dry. Senator
Yellowtail suggested the lower end of the pond may be a
bridge. The motion carried unanimously.

Senator Towe drew the subcommittee's attention to subparagraph
(G) on the white bill. By putting that as a restriction

for all waters without classifying the waters, we may have
gone too far, and there may be some legitimate nonwater-
related activities on streams, such as hiking or rockhounding.
Mr. Petesch stated with regard to hiking, you have to go

back to what recreational use of surface waters is on page 3.
The only one of those that isn't specifically water-related

is hunting. This comes back to how you define surface waters.
Judge Bennett specifically enumerated hiking as a recreational
right within the high water mark. Senator Galt replied in

that decision, they also called the Dearborn a navigable river.
That applies to navigable waters. Mr. Petesch responded the
problem with limiting that to navigable waters is you are
ignoring the Hildreth decision. Senator Towe asked how what
we have outline in recreational use fits into subparagraph (G).
Mr. Petesch replied subparagraph (G) tries to tie things in

to the water. There is something that was added to "recreation-
al use" which is "other water-related pleasure activities-"
Subparagraph (G) says those that are not water-related are
prohibited. Mr. Petesch stated what you have said with

respect to hunting is the public has the right to make recreation-
al use of surface waters except as limited by the exclusion
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of big game hunting. Senator Towe asked if they wanted to

put hiking and rockhounding in, should they add it as a
recreational use or add it to subparagraph (G)? Mr. Petesch
replied it should be put in recreational use of they want

it there. Subparagraph (G) is intended to be a catch=-all
exclusion of other things you don't want done. Senator Towe
asked how they got from recreational use. He asked where

the language was that brings that in. Mr. Petesch referred

him to page 5, line 15. Senator Towe stated if that were the
case, then we have to add that to the definition of recreational
use. Senator Towe moved that page 3, line 18, be amended to
add the words "hiking" and "rockhounding" following the word
"hunting." Senator Galt stated he would like to insert "within
500 vards of any habitable building." Mr. Waterman replied

if it is meant to address only the hunting, it should follow
the word "hunting." Mr. Waterman felt that by putting in
rockhounding, you may be removing valuable minerals under the
guise of this. Senator Towe withdrew everything in his

motion except the part relating to hiking and the part relating
to within 500 yards . of any habitable buildings. Senator
Crippen did not think that should be allowed even within

a few yards. Dan Heinz stated they wouldn't object to
prohibitions within 500 yvards ©f a residence. Floating and
fishing would have to remain. Mr. Fredericks said the thing
that bothers him is the hiking on smaller streams. A big

game hunter will say he is not big game hunting, he is just
going through. He believes you are opening a corridor.

Senator Yellowtail said we must rely on the court language

and what the court wished to be specifically allowed.

Chairman Yellowtail asked that the motion be divided. He
believed the matter of hiking is fairly clear, but the matter
of a 500-yard limitation on this or on that would soon allow
most activities on most streams. Senator Crippen stated he
didn't think we should rely totally on the Curran and Hildreth
cases to open usage carte blanche. Senator Yellowtail stated
we needed to know how far number two shot carried. How in
practicable terms is that enforceable? Senator Towe stated

it is pretty clear if someone discharges a weapon ten vards
away. He doesn't think that is a terribly difficult thing.
Senator Towe asked if that existed somewhere in law. He asked
if there weren't protection for the poor, innocent bystander.
Mr. Flynn stated there seems to be some thought there is a law
or rule within the department that may address that. There

is believed to be a zone of safety. Senator Towe asked if it
.were 100 yeards. Stan Bradshaw, Attorney, Department of Fish,
Wildlife and Parks, stated the department and commission had
fairly broad authority in regulating hunting, and i: extends
to regulating safety features. There is not, to his knowledge,
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anything that presently prohibits hunting within a specific
distance of habitations, but authority is there to address
that if it is necessary to do so. Mr. Petesch stated Section
87-1-303, MCA, gives the commission authority to enforce
rules governing recreational uses of streams. He believes you
could address that issue in a statement of intent on distance
restrictions. Senator Towe stated you could also address
swimming. Senator Crippen believes they addressed it as it
was limited to the facts. Mr. Petesch stated you can limit
Curran to its facts, but in Hildreth, the court, in its con-
clusion, says they have not limited recreational use. Senator
Towe suggested we leave the hunting issue out of the bill,
ask the Fish and Game Commission to address the issue, and
put in a 100-yard limitation for swimming. Senator Crippen
stated both Curran and Hildreth broaden the right of the
sportsman to float down the river and step on the bank within
100 vards or 100 feet of a house that is on the river and
shoot ducks. Are you saying the scope of that decision is to
do that? Mr. Petesch stated he is not sure it refers to ducks,
but the Yellowstoneis a navigable river, and you can fish on
it, and now you have the right to hunt ducks for purposes of
recreational use.

Senator Crippen stated the legislative body is to make the

law and it's the court's responsibility to interpret it.

While we pay attention to the Curran case and to the scope

of its facts, if we go beyond that, we recognize we are

going beyond that as a legislative body. Senator Towe asked
if he had problems with leaving any distance out of the bill
as far as hunting and putting it in a statement of intent.
Senator Crippen stated yes, he did. Senator Towe asked what
he proposed. Senator Crippen stated he didn't know. Senator
Towe then withdrew his motion and made a new motion-- insert
"swimming (except within 100 yards of any habitable building)".
Senator Crippen stated he wanted to leave it up to the
department to decide if we can hunt within 50 or 500 yards.
The motion to allow swimming within 100 yards of any habitable
building carried with Senator Yellowtail voting in opposition.

Senator Towe moved that the word "hiking" be added to the
language which was just adopted. Senator Galt stated he
would be opposed to it. Senator Yellowtail stated anyone
that is determined enough to hike up any stream very far
should be allowed to do so. Senator Towe stated if he puts
a fishing pole in his hand, then he can do it, but if he
doesn't, then he can't. The motion carried with Senator

Galt voting in opposition.
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Chairman Yellowtail then suggested that the subcommittee
recess and convene on Wednesday evening, March 20, 1985,

at 7:00 p.m.

There being no further business to come before the subcommittee,
the meeting was adjourned at 10:00 p.m.

&)/,uw = UMJ?‘

Subcommittee Chairman

cs
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Montana Land Reliance

-e: 107 W. Lawrence, upstairs Helena, Montana 59624 P. O. Box 355 (406) 443-7027
(4

March 18, 1985
SENATE JUDICIARY COMMITTEE

s Tuds ) ExieiT No.__ B -4
enate Judiciary Committee

Montana State Legislature DATE 0327%5
Helena, MT 59620 BiLL N0 HB 265

Dear Senator Mazurek and Committee Members:

We commend the committee for deleting ''matural objects"
as barriers from HB 265, as we urged you to do ten days ago.

As a nonprofit conservation organization holding conser-
vation easements on 38,000 acres in Montana, we are responsible
for enforcing fishing restrictions on many miles of high
quality, small stream fisheries. 1In the interest of long-
range fishery conservation landowners have legally promised

- to maintain the quality of their fisheries, restricting

fishing methods, numbers of fish permitted to be killed,
and numbers of people allowed to fish. 1In light of the court
decisions, the Reliance and landowners will now be unable to
enforce these restrictions.

Virtually all small streams are fragile fisheries that
will undergo rapid decline as a result of unlimited access.
This, in turn, has impacts on tourism, recreation, and
local economies. Your help is needed to provide small streams
with as much protection as possible while staying within the
' boundaries of the court decisions. Removing ''natural objects"

will certainly help.

ol

; The other step you can take is, as you are doing, to make
certain the "high water mark'" is defined as narrowly as
possible. The court seems to give the legislature a good deal
of latitude in this regard. At least on water where the level:.
does not fluctuate, i.e., spring creeks, the current water level
should be the high water mark.

] It is important that 265 passes and passes in such a way

that it will stand up in the courts. The landowners need to

be able to define these terms, not the courts, which sided

so strongly with recreationists. Landowners need the certainty

| these definitions provide, and finally 265 provides an important
R avenue of appeal should usage by the public result in deterioration
of habitat or fisheries. We urge you to clearly spell out

that such deterioration is damage to private propercy.



RN

Thank you for your consideration of these matters.
Please call upon us if we can be of further help with respect
to protection of small stream fisheries.

Sincerely,

pbllan {/ 07 arnh s~ SENATE JUDICIARY COMMITTEE
William H. Dunham EXHIBIT N0 B—Y
Executive Director - ) DATE 032785

BILL NO. HB 25




NAME: _ @t’/j//'i A e/l S DATE: S & — &S

ADDRESS : 52,595_ e 1D -

PHONE : Ysxy-363/

REPRESENTING WHOM? S=/ ~

APPEARING ON WHICH PROPOSAL: %/K—Zé 5

0O YOU:  SUPPORT? / AMEND? M/ OPPOSE?

COMMENTS : /2&5&/,2 @//Jﬁ%f IS =% S @&

T o /Mjﬁ—dﬂw/ ey Fh Yolsote 0w
\JQM 47 va j /J/wd/z/ 2L Dol
AT ‘./J_,////Lé/g/ﬁ/ﬁv»c// Z — jdbz/w/(,u%"rf—é’/a/ —

%

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY

SENATE JUDICIARY COMMITTER

EXHIBIT NO B’S
DATE 03 2785

BILL NO HB 265
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NAME: 2L [, /fro L 21t c DATE: 23— '
. { -

M~ .

- S e v ' ¢ < /. 7
ADDRE-SS: ';J/_’. \) ‘r\lc)\/ /L /5 /‘ Yaurd i /f; //1‘//': /?/, ,/ /’ )

PHONE: 2 7. 7) - 2R

REPRESENTING WHOM? i 4. ; <> =

APPEARING ON WHICH PROPOSAL: !¢ - L &

0O YOU:  SUPPORT? X AMEND? 4 /)0 / OPPOSE?
comiEnts: _Coppor b HP2 L s ornpice )
S _ p g

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMiTTEE SECRETARY.

SENATE JUDICIARY COMMITTEE -

exniem N0 B -0

DATE 032785
BILL NO._ HB 265
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NAMEA-,X“\"’\QA <QHF\ m DATE: =\ f}( Q’D
e ] !
B \ N\ A \ .
ADDRESS : _\ IO \ POV S AL AN ACC
. _ \ ) =
PHONE : VUD-COs R
REPRESENTING WHOM? S >CSCpR
APPEARING ON WHICH PROPOSAL: %;LQ:Ei
DO YOU:  SUPPORT? AMEND? /om»osp
COMMENTS :
EhNNA C o WSIRUCY Cad GNJCQS;
‘S\\Q_E N A
Uk) e_ F;Ke._ el u e D \Q) \(\ S
-
A N ace & <5 \\*\\(Z_D,ﬁ' /’%C(\ c{OVvAs o \Vc; NSO
. ) (
’\Eﬁ‘l o~ \Tf*"\\(’: i hew P © S_,d \\L_Q'\\g WA Q.

. \ -
\ T A >\ S NSETNUNEL

\\A\J—b \C e

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMiTTEE SECRETARY.

SCNATE JUDICIARY COMMITTEE
220007 NO B-7
DATE 032789




\)ﬁ;&?"- 7 ,
(This sheet to be used by those testifying on a bill.)a“/ 4 %/L
- N

NAME: _ DAVID LACKMAN DATE: 3/18/85

ADDRESS : 1400 Winne Avenue, Helena, Montana 59601

pHONE: (#06) 443-3494

REPRESENTING WHOM? Montana Public Health Association (Legislative Lobbyist)

/ APPEARING ON_WHICH PROPOSAL: HB 265 (Ream) Stream Access

o - ,
‘/b/opybli‘c/ﬁearing 7 7:00 P.M. 3/18/85 Place 17 @/c/ SWC’f B g@;z;
DO YOU:  SUPPORT? AMEND? X OPPOSE? L s

-

Our Envirorment-al Category
h . l'
COMMENT : We fael that the Montana Supreme (burt went toefar wit/h its

decision. 2. The definition of “ordinary high water mark" originally in the
bill is too ambiguous. Broadly interpreted, it could result in confiscation of

private property without dus compensation. It would also result in opening add-

itonal areas to pollution by recreationists. (Our family tries to clean up 3 of

a mile of river bank used by fishermen and others = it is qudte a task.)

3, The definition of high-~water mark which is most workable is that

used by the Soil Conservation Service= "means that line that water has impressed on

soil by covering it for sufficient periods of time to deprive the soil of its

vegetation i Or to destroy its value for agricultural purposes. Flood plains or

flodd channels are not ordinary high=water marks- for recreational purposes, except

when they carry sufficent water to support fishing or floating." This definitgon

would seem to afford adequate protection for the land owner.

(Alsoj.the importance of restricting firearms in residential areas along streams, )
PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY.

THANK YOU
SENATE JUDICIARY COMMITTEE

EXHIBIT NO.

_B-®
DATE ,_,Q_?Q;L—l—%—i—’

BILL NO___,._ﬁ-@————-ZI’S-—“



URGENT NOTICE TO SPORTSMEN AND WOMEN .

The Montana State Supreme Court, during 1984, rendered decisions
on two separate cases (Hildreth and Curran) which defined among
other things, the rights of individuals to utilize the streams
in Montana.

Several groups of Montana sportsmen and .agricultural interests
have been working to draft legislation which clarifies certain
areas not made clear by the Supreme Court decision while
maintaining the basic principle in this decision. The result of
this effort is House Bill 265.

House Bill 265 was passed by the Montana House of Representatives
by a vote cf 91 in favor and 6 opposed. House Bill 265 has now
gone to the Senate, where it was assigned to the Senate Judiciary
Committee. This Committee has assigned it to a Subcommittee of
four members:

Tom Towe - Billings
Bruce Crippen - Billings
Bill Yellowtail - Hardin
Jack Gault - Martinsdale

The Senate Subcommittee proposes to substantlallv amend the Bill.
So far, the changes are:

1. The definition of barrier has been changed to exclude
natural obstacles. This means the public could not
portage around obstacles such as fallen trees.

2. The distinction between Class 1 and Class 2 streams
has been eliminated so that landowner permission will
be necessary for virtually all types of recreation on
virtually all Montana streams.

These restrictions are not consistent with the Montana Supreme
Court decision and should substantially reduce the ability of
the public to utilize surface waters within the state.

If you are concerned about your continued recreational use of
Montana's rivers, please write each member of the Senate Judiciary
Subcommittee today! A sample letter and their addresses are
attached. Your letters must reach Helena no later than Monday,
March 18.

R

SENATE JUDICIARY COMMITTEE
O O i |
DATE 0327%5

BILL NO H 8 2'(”5
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SENATE JUDICIARY COMMITTEE

PETITION exvem no B=9
s DATE 032785
Bl No___ HB 265
TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are

opposed to -the March 13 Amendments being considered by the Senate
Judicial Subcommittee.

Sl
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PETITION IN SUPPORT OF HB 265

We, the undersigned, express our support for HB 265 as it passeé the House of
Representatives and without the amendments adopted by the Senate Judiciary
Subcommittee on March 13. HB 265 as it passed the House is a fair bill for

sportsmen and landowners. The amendments ignore the Supreme Court's

’ 8 d NaTe b cfkay COMMITTEE

access rulings and will lead to more conflict. St
: EXHIBIT NO.
We urge support for HB 265 without changes in its concept. 0 27?5
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g NATE JUDICIARY COMMITTES
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2735
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SENATE JUDICIARY COMMITTEE

~ EXHIBIT NO B4

L DATE 032735
‘ 4p 265

: PETITION BILL NO

h - >

i

, TO: Montana Senate Judiciary Committee Members

- SUBJECT:  House Bill 265

o

- The undersigned individuals favor House Bill 265 in the

form which was passed by the Montana House of Representatives. We are

opposed to the March 13 Amendments being considered by the Senate
Jadicial Subcommittee. -
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TO:

SUBJECT: House Bill 265

The undersigned
form which was passed by
opposed to the March 13

Montana Senate Judiciary Committee Members

the Montana House of Representatives.
Amendments being considered by the Senate

q

SENATE JUDICIARY COMMITTEE
EXH!BIT NO

B-
DATE 052 73 5
BILL Noﬂ—zﬁé‘"‘

PETITION

individuals favor House Bill 265 in the
We are

aw«\ /)/"—

U
JC( ﬂ/‘/\x{( | %( e

quL,}uZL

(/LL(_L’ A
5,/\// () QL’ .

” ,4—;é@u

‘74/&;(41 . /\j/!,‘, Wb
J .

Y

-7)1 -~

~

i ‘ut/' x> /Lr

\‘\-).__. .
EZ)HLU, [¢ °@>QOA/

Judicial Subcommittee. [S
/'— / < g
N  dda Lo
: e — N T (- g , —r
ol Cige 1 705 % oF 30
e\ \l\' LL Dgfem G : \77‘.7 .\f\/”/‘\ak"‘" o Vit
LS %/7 ((\ fmﬂjj"ﬁf‘(\ )
o ] ‘ : &,i Vil
Nadad <[ 14 cﬁiﬂ»‘*~» e
TV = .
['ljlu/d/u kf'f/i,ém// 8,}"\; C//é/f "‘ / r‘ wﬁ(,»//zlr
_/.r’j/w, ’] " -,’ T'-{,"' K / ’ / }'/j (‘:(' ! \( / ,// )7/ / )d(c\/k .
— D0 R 2, AR A S SN - ; : ~ - 1
: e WAL LR s A7 g '
2 7/_ o *1_,1\/ //7 '[ RY ]'/‘/ /a‘t /‘Lﬂ‘ix,m/fu 7/\ ﬁ
. / / ) f Qa . |
A O ! ! i : - !\ ‘S-vL =4 It w A [&_ - v ) Loac
r'; (j ."«i/bnr"‘i! . l/ , . j \u ) ? Voo < i . 1
MMQQMI‘ msmwmmmmww9mf
Q'*/\(/.\_Mww'%u { ‘-H°.l “u,‘kz/'” [‘(’/2”0‘ ’]1 it AL

Q [~ -‘

s, Wt J98

((.\Jd/bc ﬂ/ j/‘?}(

uiyﬁjf’///fa

260, 4:-—4»4 e I

‘ 3 6
DU/[ { .X e ‘\{
[31£K v e ﬁ_ 49

\,/L ‘JL’

N VAPEIN T AV hwi
15//%4/« 4.>WL

?/C/ f@/dcz_'(/{u[ i }(, \ C&& ?\/)} %



SENATE JUDICIARY COMMITTEE

PETITION EXHIBIT NO B'CI
DATE N32785
BILL NO ”B 2{’5
TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are
opposed to the March 13 Amendments being considered by the Senate

Judicial Subcommittee.
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SENATE JUDICIARY COMMITTEE

£X. BiT NO _ :

DATE 039.735 - q?

PETITION IN SUPPORT OF HB 265 gy no WD 206D

;

We, the unaersigned, express our support for HB 265 as it passed the House of ;

Representatives and without the amendments adopted by the Senate Judiciary %

Subcommittee on March 13. HB 265 as it passed the House is a fair bill for d
sportsmen and landowners. The amendments ignore the Supreme Court's stream

access rulings and will lead to more conflict, 5

We urge support for HB 265 without changes in its concept. ‘
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SENATE JUDICIARY COMMITTEE
EXHIBIT NO.__ 2~

oate 0D 27 €5

PETITION IN SUPPORT OF HB 265 g1 no_ 1B 2(p5

We, the undersigned, express our support for HB 265 as it passed the House of
Representatives and without the amendments adopted by the Senate Judiciary
Subcommittee on March 13. HB 265 as it passed the House is a fair bill for
sportsmen and landowners. The amendments ignore the Supreme Court's stream
access rulings and will lead to more conflict.

We urge support for HB 265 without changes in its concept.
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SENATE JUDICIARY COMMITTEE -

EXHIBIT NO.__ 2~
PETITION DATE 032785

2 BiLL NO *LES :lbj5

TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are

opposed to the March 13 Amendments being considered by the Senate
Judicial Subcommittee.
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SENATE JUDICIARY COMMITTEE
EX''BIT NO c>§?-’-7i§£5
DATE

B 25

PETITION IN SUPPORT OF HB 265 Bl NO

We, the undersigned, express our support for HB 265 as it passed the House df
Representatives and without the amendments adopted by the Senate Judiciary
Subcommittee on March 13. HB 265 as it pessed the House is a fair bill for
sportsmen and landowners. The amendments ignore the Supreme Court's stream
access rulings and will lead to more conflict.

We urge support for HB 265 without changes in its concept.
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IN-SUPPORT OF‘ HB 265
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SENATE JUDICIARY COMMITTEE'
EXA'EIT NO. - %

DATE 032
IN SUPPORT OF HB 265 | X7
p03¢ S LWermrry S 25 Y

» —
s U020 MNaran e HH_Q_Q;MD__M_M_‘!
! .
4. A A .

7 77 05 5. ctsmec kuve
7] -

MMA Uas Mo A LV,{ 2 4ty -

" \ A .
. ) L2 ’W Lo, ] [Z@ﬁ%@ =




SENATE JUDICIARY COMMITTEE
EXH'BIT NO. il

PETITION -
BILL NO.___,_HL_B.——-——————"
TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are
opposed to the March 13 Amendments being considered by the Senate
Judicizgl Subcommittee.
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SENATE JUDICIARY COMMITTEE -
EXHIBIT NO___ B3 -7

DATE 032785
BILL NO HB 2065

PETITION

TO: Montana Serate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are

opposed to the March 13 Amendments being considered by the Senate
Judicial Subcommittee.
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SENATE JUDICIARY COMMITTEE
ExeT N0 BT
, DATE 032785
PETITION s o HB 2065

TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are
opposed to the March 13 Amendments being considered by the Senate - ,
Judicial Subcommittee. "\)H V\% R el
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QonaTD JUDICIARY COMMITTEE

e ' J'l AO B ﬂ

i 032789
PETITION IN SUPPORT OF HB 265 BiL No HB 265

We, the undersigned, express our support for HB 265 as it passed the House of
Representatives and without the amendments adopted by the Senate Judiciary
Subcommittee on March 13. HB 265 as it passed the House is a fair bill for
sportsmen and landowners. The amendments ignore the Supreme Court's stream
access rulings and will lead to more conflict.

We urge support for HB 265 without changes in its concept.
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SENATE JUDICIARY COMMITTEE

EXH!BIT NO
OATE D3 2785

BILL NO ++f3 :lefs

PETITION

b

TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265
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SENATE JUDICIARY COMMITTEE
EABIT NO. '

632785

- DATE .
PETITION :5
BILL NO +LES 20
TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are
opposed to the March 13 Amendments being considered by the Senate
Judicial Subcommittee.
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SENATE JUDICIARY COMMITTEE

PETITION T NO. :
032785
DAiL :
BILL NO___H’Q___Z—_(ZQ——-"
TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are
opposed to the March 13 Amendments being considered by the Senate
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IN SUPPORT OF HB 265 DATE 32785

au o HB 265
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PETITION IN SUPPORT OF HB 265 s no. BB 25

We, the undersigned, express our support for HB 265 as it passed the House of
Representatives and without the amendments adopted by the Senate Judiciary
Subcommittee on March 13. HB 265 as it passed the House is a fair bill for
sportsmen and landowners. The amendments ignore the Supreme Court's stream
access rulings and will lead to more conflict.

We urge support for HB 265 without changes in its concept.
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SENATE JUDICIARY COMM\TTEE
EXHIBIT NO. -

032785
DATE 55
PETITION IN SUPPORT OF HB 265  gu; NO _He Lo

We, the undersigned, express our support for HB 265 as it passed the House of
Representatives and without the amendments adopted by the Senate Judiciary
Subcommittee on March 13. HB 265 as it passed the House is a fair bill for
sportsmen and landowners. The amendments ignore the Supreme Court's stream
access rulings and will lead to more conflict.

We urge support for HB 265 without changes in its concept.
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SENATE JUDICIARY COMMITTEE

0GB NO
PETITION IN SUPPORT OF HB 265 BILL NO *LEB :Lbfs

We, the undersigned, express our support for HB 265 as it passed the House of
Representatives and without the amendments adopted by the Senate Judiciary
Subcommittee on March 13. HB 265 as it passed the House is a fair bill for
sportsmen and landowners. The amendments ignore the Supreme Court's stream
access rulings and will lead to more conflict.

We urge support for HB 265 without changes in its concept.
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SCNATE JUDICIARY COMMITTEE.
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DATZ 032785
PETITION BILL NO Ue 265

TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montana House of Representatives. We are
opposed to the March 13 Amendments being considered by the Senate
Judicial Subcommittee.
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TO: Montana Senate Judiciary Committee Members

SUBJECT: House Bill 265

The undersigned individuals favor House Bill 265 in the
form which was passed by the Montaria House of Representatives. We are
opposed to the March 13 Amendments being copisidered by the Senate




SENITE JUDICIARY COMMITTEE
EXT 2T No.

DATZ %
BILL No.___ 4B Q65
MONTANA STATE SENATE

JUDICIARY SUBCOMMITTEE ON STREAM ACCESS
MINUTES OF THE MEETING

March 20, 1985

The third meeting of the Senate Judiciary Subcommittee on
Stream Access was called to order at 7:27 p.m. on March 20,
1985, by Chairman Bill Yellowtail in Room 325 of the Capitol.

ROLL CALL: All subcommittee members were present.

FURTHER CONSIDERATION OF HB 265: Representative Bob Ream,
sponsor of the bill, addressed the subcommittee. He stated
he did not tell the media the bill should not be tampered
with. He believes the committee and subcommittee process are
necessary. He does believe the bill will require some fine
tuning now and in the future. Representative Ream believes

HB 265 or any other legislation is a narrowing down of the
supreme court decisions, particularly in this area of portage
and barriers. With the portage language we put in the bill,
we're defining what the public can't do in its pursuit of
recreation. The language "the least intrusive manner possible™
means just that. If we want to get more specific, we can

say the portage route can only be used for the time necessary,
or it can only be the shortest route. The portage is clearly
not ten or twenty miles up a stream.

Representative Ream was concerned about the action the sub-
committee took on natural barriers. He thinks there is a

reason for it and thinks as floaters are going down a stream,

if they come to a waterfall, they need to get around it. He
thinks we have to have some possibility for getting around
natural barriers. He can't think of many situations where you
would in fact have to go above the high water mark to get

around a barrier. As to the taking question, the more he

thinks about condemnation, the more he thinks it would be a dis-
advantage. They would be giving up a lot of rights to control
how that portage would be used. He feels somehow or another
natural barriers have to be included in the bill. He referred
to the Curran decision. He believed the subcommittee should
consider reinstating in some form, natural barriers in the bill.
It seemed the subcommittee had been wrestling again with
differentiating between the different kinds of streams. He
believes we should go back again to some kind of Class I and
Class II situation. The reason they did that was to limit some
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of the uses on some streams in Montana. On those streams
where there are controversies, we may have to adopt further
rules that would deal with the problems at hand.

Senator Towe stated two things concerned him. First, Represen-
tative Ream's comments about natural barriers. There is no
question that in some instances portagc arcund a natural barrier
seems clear and obvious. In deference to the argument about

the issue of taking, it occurs we have not heard the final word
on that subject from the supreme court, so he questioned whether
we should say anything on that issue one way or another until
the supreme court has so decided.

Representative Ream stated we could avoid that language, but

if so, we would be right back into court very soon. If a
recreationist brought suit on that issue, they would prevail.

He thinks there is a precedent in other states and on the
boundary waters treaty between the United States and Canada,
that makes the boundary waters as well as portage routes on
either side, open to citizens of either nation. By doing that,
they recognize there are natural barriers that have to be gotten
around one way or another.

Senator Towe went on to say his second question concerned
classification of waters. He asked if Representative Ream
thought they needed separate classifications in terms of referr-
ing to them, or is it helpful to have a classification in the
bill to have a better understanding of stream access in general.

Representative Ream stated he thought so. He didn't like the
classification system at first. The more he thought about

it, he thought it was a tool that could be used conceptually

to see the difference between those smaller streams and the
larger streams. The grey area in between will be a problem.

It helps conceptually and it provides a framework for the rule-
making process that comes later.

Mr. Petesch then reviewed what the subcommittee had done in

its past meetings. They eliminated natural barriers and
classification of waters; defined high water mark; added some
restrictions on recreational use and added hiking to the concept;
added other private impoundments to the prohibition of the
public's right to use surface waters; proposed overnight camp-
ing within 500 yards of a habitable building; modified the
definition of duck blinds; and provided a person no right to

use a dry streambed as an access corridor. The major areas
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still to be examined would be to address the proposed changes
to the definition of surface water and the area of portage.

Senator Towe commented we spoke about this last time, and the
further we get into the bill, if we are going to change the
subcommittee's initial determination on classification of
waters, we should do that now. Senator Galt thinks doing

away with it was a good motion. Senator Towe stated the problem
is people have suggested that, as Representative Ream just did,
even if we don't use it, it has some helpfulness in understand-
ing the system, and it puts in some language in the statute
that may be a drop-off point for further regulation. It

might also be helpful in taking up some other questions such

as overnight camping. Senator Towe commented Ron Waterman
indicated he had some refinement of the proposal and the bill.
Senator Towe referred to page 3, line 17, of the bill defining
recreational use. He thinks we are putting some things in
there that we're allowing on all waters that he thinks on
certain waters shouldn't be in there at all. He doesn't know
how to handle that without getting into some classification

system.

Senator Galt stated he still thinks waters are waters, no
matter where they are. If you want to do it, go back to page
2 and add lines 1-6 back in. Ron Waterman stated with reference
to the Class I water definition, their suggestion is they find
themselves in agreement to dropping out subsection (c¢), which
is a redundancy. Also subsection (a) has some problems. It
does catch some streams thought to be navigable. If you drop
out subparagraphs (a) and (c), then you are left with three
alternative definitions of navigable. If you just go to
subparagraph (b), you don't even reach the headwaters of the
Missouri River. Subparagraph (d) is every description of what
navigable means, and subparagraph (e) is a reiteration of the
federal navigability test without looking to its consequence
of a judicial degree.

Senator Galt asked if he would admit that on any navigable
stream, the state owns the streambed to the low water mark.

Mr. Waterman responded that is correct. Senator Galt asked if
it were true that before the state could own the streambed, it
had to be declared navigable. Mr. Waterman replied he did not
think so. Senator Galt asked if the supreme court ever changes
its mind. Mr. Waterman replied, on occasion.
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Senator Crippen suggested we approach it with more classifica-
tions. Class I would be the broadest term where we would
allow the most. Class II would be more restrictive. Classes
IIT and IV would be totally restricted. On Fishtail Creek,
you don't want anyone swimming in it because it goes through
the farmer's pasture land. Hunting would be inappropriate.

We should take that and try to define it. Then we would go up
one step further where you may allow some of the things we
have allowed, maybe hiking. You might have to include socme

of the lakes. He realized Mr. Strope would say it is private
land no matter where it is. Mr. Waterman stated he thinks

the idea you have tossed out is conceptually a good idea.

The reason i1s the statement of intent guides the commission to
consider a number of other alternatives. Those give the comm-
ission the authority and direction to look specifically at
where recreational uses can be considered. 'That 1is why we

put in the statement of intent. Senator Galt asked which are
Class I and which are Class II. Mr. Waterman replied the
Missouri and the Yellowstone could be Class I. Tributaries

to the Big Hole would be Class II. Senator Galt asked who
made those determinations. Senator Towe replied the courts
would. Senator Towe believes there is merit to do so, even
though we may not actually use the definitions, although he
suspects we may. There is merit in making a simple classifi-
cation determination, then leave the details to the hierarchy.
He likes the new idea of using three widely accepted defini-
tions of navigable and limit Class I waters to navigability
and all other waters are non-navigable. He believes that would
be subsections (b), (d), and (e).

Senator Crippen had some concerns about leaving it up to the
Fish, Wildlife and Parks. He would just as soon have the
legislature be more involved in it. He was going to suggest
we might have to inventory every one of them and put them in
a classification. He has a problem with navigable. If you
apply subparagraph (d) to the broadest category, he asked
where that will put the largest lakes and rivers like the
Stillwater and Boulder Rivers. Senator Towe asked if he
wanted to separate classifications of navigable waters. Sena-
tor Crippen replied we may have to. Mr. Waterman referred to
the language in subparagraph (d). He went through every case
he could find that dealt with what was navigable under the
federal test and pulled from that the activity that they said
was commercial activity and rolled those into this definition.
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Mr. Waterman stated they have a proposal to take lakes out of
the impact of this bill. Senator Crippen asked how they can
do that when they are talking about all surface waters. Mr.
Waterman did not suggest that the lakes and the waters in the
lakes are not public waters, but he did suggest there is a

way to limit this bill only to the stream access issue and set
aside the issue of lake frontage for another time. It may be
justified to say this bill applies only to the streams and
leave the lakes to another day. He recognizes the lakes are
public waters. For the most part, lakes already have public
access, and members of the public have the ability to reach
the surface waters. They propose this as a way to address a
problem by not addressing the problem. Senator Crippen felt
this would leave us copen for another decision from the supreme
court, and he felt they didn't show a lot of thought for these
others. They are usurping the legislature's responsibility

as a legislative body. Senator Crippen wants to get a message
to them to keep their hands off and to do the jobs they are
elected to do and be judges and not legislators.

Mr. Petesch pointed out that by eliminating the classification,
all you have changed is overnight camping and semi-permanent
objects.

Senator Towe replied that is probably right. The question that
was bothering him the first night is where are we using them.
Representative Ream said there are two additional benefits.
First, there is a better understanding of the whole situation
even though we don't actually use it. Second, we do establish
the groundwork for further refinement of this issue. The Fish
and Game Commission may well decide to utilize that distinction.
We may, as we go through the bill, decide that it is helpful.
He is interested in suggesting to Senator Galt that in doing
that, we might be able to eliminate some of these things we

do not want to happen on those dinky streams that flow near

the farmer's house. Senator Galt stated he thinks we should

do away with the classification and deal with all of the waters
of the state. Conrad Fredericks stated Senator Galt's
suggestion is probably the simplest one. The federal meander-
ings are already laid out. If they need further refinement,
you can get the Fish and Game to decide that. Using sub-
paragraph (b), as a practical matter, that will be simple.

If you use subparagraphs (d) and (e), the only way you are
going to determine if they are applicable is through a court
case. If you want to simplify things, then logically Senator
Galt's suggestion has a lot of merit -- by just using subpara-
graphs (a) and (b) and leaving off (c), (d), and (e).
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Senator Towe asked about subparagraphs (d) and (e) and then all
others. Mr. Fredericks stated subparagraphs (d) and (e)

will determine what they are. Senator Galt moved that we
classify the waters Class I, which would be all of those

listed under subparagraphs (a) and (b) on page 2.

Senator Crippen addressed subparagraph (a). He asked if it
should not really read that they actually have been officially
recorded. Senator Galt replied it says that. Senator Towe
stated his thought was that maybe the use of the words, Class

I and Class II, would get us off base. Maybe we should use

the words navigable and non-navigable, with navigable waters
including subparagraphs (a), (b), (d), and (e). People seem

to understand that better. Whereas what does Class I mean?
Senator Galt stated navigability is what these cases are about.
Senator Towe pointed out that Conrad Fredricks said subpara-
graph (b) is judicially determined to be state owned by the
federal navigability test. If these streams are judicially
recognized, they will move from one class to another. He

asked why we should not just say navigable streams. Senator Towe
moved as a substitute motion that we define in section 1
navigable waters and say navigable waters mean surface waters
that (a) lie within the officially recorded federal government
survey meander lines thereof, (b) flow over lands that have
been judicially determined to be owned by the state by reason
of application of the federal navigability test for state
streambed ownership, (d) are or have been capable of supporting
the following commercial activities: log floating, transporta-
tion of furs and skins, shipping, commercial guiding using
multiperson watercraft, public transportation, or the trans-
portation of merchandise, as these activities have been defined
by published judicial opinion as ofez(the effective date of this
act), and (e) are or have been capable of supporting commercial
activity within the meaning of the federal navigability test;
and non-navigable waters mean all surface waters that are

not navigable. Senator Crippen pointed out you are then going
to have two classifications. Senator Towe replied we might
want to say a Class I navigable and Class II navigable and a
Class I non-navigaple. Senator Towe replied he would ban all
overnight camping and all placement of permanent or semi-
permanent objects and all non-water related activities. Senator
Crippen asked about swimming and hiking. Senator Towe replied
yes to swimming but no to hiking. Ron Waterman stated, only

as an example, in Class II waters you would be banning the

use of the dry streambeds. Senator Galt pointed out the Smith
River, which will be classified as navigable, goes dry. Mr.
Waterman stated that also gives the requlatory framework in
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which to work.

Mr. Strope stated what is not spoken here but is implied is the
effort made by Mr. Waterman and his group is to create a
recreational use in property without compensation. If you

want to get down to how to define those waters, you should read
the language in the Curran decision. He suggested the
subcommittee take advantage of that language. This committee
should make up its mind whether or not it is going to confirm
Section 70-16-201, MCA. He does not think this committee
should ignore that. Senator Towe asked if he were suggesting
that we concur in the idea there are two classes of waters:

one navigable and one non-navigable. Mr. Strope suggested

they leave it with one class of water and then define navigable
by using the decision cited by the court. Senator Towe asked
if they were to stay with the definition of the supreme court,
does that cover all of the waters contemplated in Class I as

it was passed through the House. Mr. Strope asked what is
Class I and II -- they are artificial creatures devised in the
minds of people. By leaving Class I and II out and merely
defining navigable and confirming that statute, you say where
the rights of the landowners begin and end and where the rights
of the public begin and end. The minute you get a stream

that cannot support commerce of a pecuniary nature, you have

a non-navigable stream. Senator Crippen asked what recrea-
tional uses he felt should be allowed on the Yellowstone River.
Mr. Strope replied then you say what you want as water-related
uses on a navigable stream. Senator Crippen asked what he
would envision. Mr. Strope replied the landowner community
would prefer that it would be confined to the fly fisherman
with his creel. Senator Crippen asked if they felt that way in
view of the decisions. Mr. Strope replied under the decisions,
if you want to restrict it, you say the only recreational use
is fishing. But he thinks you will say it includes not only
that, but two or three other things. When you get into
land~related uses, you have stepped well beyond Curran, and

you are in the area where you are taking private property for

a public use, for which you had better preparé for the just
compensation these people will demand. Mr. Strope didn't

think the landowners have to fear the courts of this state

will take private property for public use without just compen-
sation. Senator Crippen stated in his reading of the Curran
and Hildreth cases, you could interpret those to imply they

did just that, because they related to not only surface water-
related activities, but some other activities. Mr. Strope
disagreed with his reading. Senator Towe stated the best
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thing to do is use the definition in the Curran case and stop
with that. Mr. Waterman believed the problem is it doesn't
take into consideration that in both Curran and Hildreth,

the supreme court said the recreational use of water is limited

by their use.

Senator Towe asked why we shouldn't just say navigable is as
subparagravh (c) says it is. Then we don't have to go through
the long laundry list. He felt we would have less dispute

and less problems in making our classifications that way.
Senator Yellowtail referred the subcommittee to the Hildreth
case, page 1l2. Ron Waterman referred to page 12 of the Curran
decision and stated if you take that smaller portion of that
case out of context, you buy into the litigation. Senator
Towe reverted to his substitute motion. Senator Crippen

asked if it were his intention to use subclassifications.
Senator Towe responded we could do that. Senator Yellowtail
suggested we leave that to the rule-making authority. Senator
Towe replied he didn't want to do that at all. Senator Galt
suggested subparagraph (d) be taken out. Senator Towe
responded, on that issue, after Mr. Strope and Mr. Waterman
started talking about what the court says is navigable,

maybe we should have even said in subparagraph (d) such things
as a sailboat. Senator Towe was satisfied to leave it that
way. Senator Galt stated subparagraph (d) must be determined
in court, so why put them in there. Senator Towe stated that
is what it says as these activities have been defined. Senator
Galt stated they have been defined by not referring to a
specific stream. Senator Galt asked who would make that decision.
Senator Towe replied the courts of this state would do that.

Senator Crippen stated rather than making a motion, let's
assume we have that. Let's say if you have it that way, take
the Missouri River and the Yellowstone River. Senator Towe
stated those would be navigable Class I streams. Senator
Crippen stated you are going to have a criteria of allowed

uses set up under that. Then you might have navigable Class II,
which may be part, but not all, of the others. We are reducing
it. Ben Stein thinks you are wrestling with nitpicking. We
created a state system of recreational waterways. Why can't
rivers be named specifically by the full river or segments, and
you don't have to define anything. Senator Crippen replied

we are getting to that. Mr. Petesch pointed out that was done
by resolution. Senator Crippen stated on a navigable water,
the owner owns it down to the low water mark. He asked what

we would be allowing on Class I and Class II. Senator Yellow-
tail stated the original bill approached it in a similar way,
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but not in the direction of prohibiting, rather in what would
be allowed. Maybe that makes more sense than exhaustively
listing what will be prohibited. Senator Crippen stated
prior to that, it says recreational use means so much, and then
we went on to say what we prohibit. Senator Yellowtail
assumed ‘that means on navigable streams, all of those recrea-
tional uses are allowed with the following exceptions. Mr.
Waterman stated when we first drafted this bill, it did
exactly as you proposed. Class I waters means the following;
Class II waters means the following. They found that cumber-
some and went back to what you say. When they first talked
about it, waters were classified as public and private. They
took that out and then put in Class I and Class II. Senator
Crippen said if we could subdivide it any further, you are
including navigable streams. You should put in fishing and
eliminate hunting, swimming, and hiking; you should add floating;
and you should strike other water-related activities. In those
streams you shouldn't allow any type of hunting whatsoever.
If we broaden the uses and broaden hunting, you are going to
see ranchers and landowners in that area saying fine, forget
it; I won't let you in on my land to do anything; you have to
get on by public access. Senator Yellowtail stated he thinks
we are probably getting toward an understanding of needing a
classification system of some sort. The question now before
us is shall we have a classification system. We have one
proposal. Senator Crippen stated we are only going to allow
fishing and floating. All we have to do is discuss portage
and natural barriers and go on. If we go on the definition
of navigable, you are taking those streams into considera-
tion. He can see where you will allow duck hunting on the
Yellowstone River, because you don't have the hazard problem,
but you have it on the entire stretch of Rock Creek and other
similar streams.

Senator Towe stated it occurs to him we discussed that ques-
tion of hunting and swimming and other uses that are not as
clearly related to water as fishing and boating, and then we
were not talking about any classification, so we would have
allowed it on any river. Senator Galt stated he had not
gotten back to that. Senator Towe replied he doesn't have
any problem of further going in and simply saying navigable
Class I rivers are the Missouri, Yellowstone, and Clark Fork
Rivers. Navigable Class II are defined in subsections (a)
and (b), and navigable Class III are all the rest. Senator
Yellowtail suggested an alternative might be to provide
further classifications. Senator Towe commented maybe it is
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not wise to do that until we decide how we're going to do

that. Mr. Petesch stated he thinks the court opinions say

the waters determine their use. You can put restrictions on
them. TIf you think Class I and Class II help the department
when someone requests a closure, it does not expand their autho-
rity one way or another. He saw no problem with either the
motion or the bill the way they were at that point. The motion
to define surface waters as navigable and non-navigable, with
subsections (a), (b), (d), and (e), carried with Senator Galt
voting in opposition.

Senator Yellowtail suggested we now apply that to use. He
suggested we take a serious look at what was done before us
and see if it holds any realistic merit. The approach was

to prohibit certain activities rather than taking the other
approach and trying to allow all activities. Senator Towe
commented he didn't think we wanted to eliminate those

things we have already decided, such as overnight camping.
Senator Towe moved we add a new subparagraph (3) stating:

"The right of the public to make recreational use of non-navi-
gable waters does not include, without permission of the land-
owner, (a) overnight camping; (b) the placement or creation of
any permanent or semipermanent object such as a duck blind

or boat moorage; or (c) other activities which are not water-
related. Mr. Petesch stated the way subsection (2) currently
applies, those activities listed in (b) and (c) are already
prohibited on all surface waters.

Senator Towe moved as a substitute motion that we insert a
subparagraph (3) stating: "The right of the public to make
recreational use of non-navigable waters does not include,
without permission of the landowner, overnight camping, unless
the camping is clearly out of sight of occupied dwellings."
Senator Crippen stated he would like to add swimming. Senator
Towe stated he thinks that is reasonable. Senator Crippen asked
about hiking. Mr. Waterman stated he has no problem with
swimming, but he does have a problem with hiking because of

the language in subparagraph (c). Mr. Petesch stated you have
to stay below the high water mark to hike on it. Senator
Crippen commented the landowner owns to the center of the

stream on these non-navigable waters. Senator Towe pointed

out that under subparagraph (c¢), you can use it for recreational
use. He believes swimming is okay. Dan Hines stated it has
never been their intention to invade the privacy of the home-
stead. He asked how they could harm the landowner by swimming.
Mr. Strope stated if you go back to subparagraph (c), they

say the division of waters into navigable and non-navigable
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is but a way of defining them into public and private waters.
Senator Yellowtail asked that Mr, Strope please respond to the
languade in the Hildreth decision on page 5. He felt Mr.
Strope was reading selectively. Mr. Strope replied if you
will read on from that opinion, it says Curran, supra, that
means the court in rendering the Hildreth decision was citing
Curran as the authority for the statement Senator Yellowtail
just read. Therefore, you must read Curran to fully under-
stand the brief statement you just read. And if you read
Curran, that is a requirement, because they put in Curran,
supra. The same judge rendered both opinions, and Mr. Strope
is confident he knew what he was saying. Senator Towe
referred to page 15 of the Curran decision and the language
that began "in sum we hold that . . . ." He suggested that
is the law of the land. Mr. Strope responded no, he is going
to suggest that in citing Curran eight times in the second
opinion, Curran is the dominate opinion. Mr. Fredricks
stated he thinks the legislature is not bound by the Curran
and Hildreth decisions and has the power constitutionally

and otherwise to regulate the surface waters of the state.
Senator Towe stated his motion is to ban camping on non-
navigable waters. Senator Crippen moved as a substitute
motion to include along with camping, swimming and hiking.
The motion failed on a tie vote with Senators Crippen and Galt
voting in favor and Senators Towe and Yellowtail voting in
opposition.

Chairman Yellowtail then reverted to the original motion.
Senator Crippen felt that with reference to swimming, even.
though you may be quite a ways away from the landowner, those
are the waters he would submit are the ones the landowners

are very concerned about because they don't want people
swimming and doing other recreational activities other than
perhaps fishing. That is fine, and he wants to keep it just
that way. This is the lowest classification of water now
because there isn't any lower. Senator Galt stated we are
talking about non-navigable waters, but we have left overnight
camping allowed on the navigable waters. Senator Crippen
suggested we keep it to the non-navigable streams. He stated
we have agreed upon overnight camping. Senator Crippen feels
on the facts of the Curran and Hildreth cases, they are not
talking about somebody that was denied his right to swim,

they were talking about people floating and fishing. He thinks
for a non-navigable stream, it should be restricted. Hunting,
swimming, and hiking should be excluded. Mr. Waterman stated
with reference to hunting, last time the subcommittee met,
there was a direction placed in the statement of intent that
referred to non-big game hunting on the smaller streams. He
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stated the proposal we have before us and the reason we are
sponsoring this particular language 1is because of the indication
we have in Curran and what Curran said approvingly about this.
In reference to waters, he referred to pages 9 - 13. Senator
Crippen stated the supreme court exceeded its bounds. It

was legislating. It went beyond where it should have gone.
He will not accept that from the court. If we did, he ques-
tioned why the legislature would be here. He wants to say
you can write all the decisions you want, but we will come
back and write our laws and you can interpret them. Hiking
is a trespass, because on those small streams, the landowner
owns not to the low water mark but to the center of the
stream, and you have to be restrictive. Senator Galt stated
on line 4, page 6, we are talking of non-navigable waters.
Mr. Petesch pointed out the things listed from page 5, line
15, through subparagraph (h) on page 6 cannot currently

be done without permission of the landowner. We haven't
adopted anvthing on the non-navigable streams yet. Senator
Crippen stated we are to some extent making a concession on
fishing. He believes that is a large concession. Senator
Galt commented that the public, outside of the use of the
surface water, has no right on non-navigable streams.

As a substitute motion, Senator Galt moved that we insert a
new paragraph stating the right of the public to make
recreational use of non-navigable waters does not include,
without permission of the landowner, overnight camping or
any use other than use of the surface water. He asked if they
could accept the fact that according to the state law, the
landowner owns to the middle of the stream, and according to
the decisions, the people own the waters, so give them the
waters and keep the land. Senator Crippen agreed. Senator
Yellowtail stated the court was pretty clear about the beds
and banks. The motion failed with Senators Crippen and Galt
voting in favor and Senators Towe and Yellowtail voting in
opposition.

The subcommittee then reverted to Senator Towe's motion.

Senator Towe withdrew his motion and suggested the sub-
committee move on to another subject. He suggested they go to
section 3, page 7, dealing with portage. He suggested sub-
paragraph (1) is just general language and doesn't say any-
thing one way or the other as it is just restating the decision.
He did not see any problem with subparagraph (2). Senator
Crippen suggested inserting the word "artificial" on line 15.
Senator Towe suggested the word "artificial" should also be
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inserted on page 8, line 1. Senator Crippen stated we have
defined barriers and may not need to put "artificial" in
there.

Senator Towe responded he will go with putting it in on page

8, line-1l, but suggested we leave it alone on page 7, line

15. Senator Crippen felt we were then by implication including
all barriers. Senator Towe moved that the words "an artifi-
cial" be inserted on page 8, line 1. He stated that if you

are going to build a barrier some compensation is going to

have to be taken in terms of route.

Senator Crippen stated it was the problem in the Hildreth

case that caused all of this to begin with. A landowner should
have the right to put a barrier up for good cause, but if

he does, it should be incumbent upon him to provide a

method of portage around it. We are talking about artificial
barriers.

Mr. Petesch pointed out that other proposed amendments were
suggested by the Stillwater Protection Association which

were adding the word "artificial” in the two places suggested.
Western Environmental Trade Association also suggested re-
moving the supervisors entirely. They would also strike

on page 8, subsections (b), (c), and (e) in their entirety.
With what the subcommittee has done so far, it needs to

strike on page 8 the last sentence of subparagraph (e), and
if it strikes subparagraphs (b), (c), and (e), there are
suggestions on subparagraph (c) to strike "reasonable and
safe" and on subparagraph (d) to strike "of the most appro-
priate” and insert new language. On page 8, as an alternative,
it is suggested that they just strike "natural" and put in
"existing artificial." Mr. Petesch went on to say that Mr.
Waterman has a suggestion at the end of subparagraph (e) which
is No. 5 on his amendments. Senator Crippen felt that was

a good amendment. Mr. Petesch stated he didn't think it

added anything to the bill because artificial barriers are

the only barriers you are addressing right now. Senator

Towe agreed with Mr. Petesch, but he thinks there is some
merit in re-enforcing that we are talking about artificial
barriers. His rationale for not putting it in the other one
is we're just picking up the supreme court language. Senator
Crippen stated he would go along with that if they would add
the caveat of "nothing contains."” The motion carried with
Senators Crippen and Towe voting in favor, Senator Yellowtail
voting in opposition, and Senator Galt not voting.
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Senator Towe moved that the following language be added to the
end of page 1, following line 24: "Nothing contained in this
act addresses the issue of natural barriers or portage

around said barriers. Nothing contained in this act makes it
lawful or unlawful." Mr., Waterman suggested putting that
language at the end of section 3 as a new subparagraph (4)
rather than in the definition. You are speaking in terms of
substantive matters at that point., Senator Crippen agreed.
Senator Towe amended his motion to state that it would follow
line 23 on page 9 as a new subparagraph (4).

Senator Crippen commented that he could see the need for law-
ful, but he did not see the need for unlawful. As a sub-
stitute motion, Senator Crippen moved that we strike the phrase
"or unlawful" from the Senator Towe's motion. Mr. Petesch
suggested it should say "portage around said barriers lawful
or unlawful." Senator Crippen stated it should say "Nothing
in this act will be construed to make portage around natural
barriers lawful." Senator Towe stated the supreme court may
well come down and say it is lawful. Senator Crippen moved
as a substitute motion to strike "unlawful" in the suggested
motion by Senator Towe. The motion failed with Senators
Crippen and Galt voting in favor and Senators Towe and
Yellowtail voting in opposition.

Chairman Yellowtail then reverted to the main motion with
Senator Towe's amended language. Senator Yellowtail stated
as a practical matter, it is unwise for the legislature to
outlaw portage around any manner of bkarrier. That is by
implication what we do by doing this. The motion failed with
Senator Towe voting in favor and Senators Crippen, Galt and
Yellowtail voting in opposition. Senator Towe moved that we
insert on page 9, following line 23, a new subparagraph (4)
which would read "Nothing contained in this act addresses

the issue of natural barriers or portage around said barriers.'
Senator Crippen replied that is a neutral statement. We

took natural barriers out. He would like to leave it as

the intent of the committee that we reject anything as far as
the Curran and Hildreth cases pertaining to natural barriers
so far as we want them to apply to artificial barriers. If
we take out natural barriers, we should have a pretty specific
statement of law that there is no right to go around natural
barriers. Senator Towe stated it was his intent to exclude
that issue from the bill, that is too volatile an issue to
get into in this bill. Senator Crippen asked if we were
really accomplishing anything then. We are accomplishing



SENATE JUDICIARY COMMITTEE

Senate Judiciary Subcommittee EXHIBIT NO (3
Stream Access Meeting Minutes DATE 032785

March 20, 1985 :
Page 15 BILL NOM——

something as far as artificial barriers., We may end up
with a new set of laws foisted upon us by the supreme court
regarding natural barriers. Senator Towe thinks that is
too hot an issue. He thinks if we put in portage around
natural barriers, we are not likely to get the bill

passed through the Senate. If we take all references to
barriers out, he thinks that is more important. No matter
what we decide, he is convinced it will go back to the
court. Let's not give the court any hint of how the legisla-
ture feels. The motion failed with Senator Towe voting in
favor and Senators Crippen, Galt, and Yellowtail voting in
opposition.

Senator Towe suggested the subcommittee then consider Mr.
Waterman's amendment No. 5 on page 8. Mr. Waterman stated for
consistency, the subcommittee should strike the last line on
page 8, which entails lines 21-22 of the bill. Senator
Yellowtail asked that they clarify what such costs might be.
Mr. Petesch stated the costs would be where you have requested
the department and the supervisors to establish a specific
route, there could be some improvements, and the bill further
provides the landowner has to bear those costs. The
department then provides signs.

Senator Galt asked if we were talking about the supervisors'
getting in on this decision. Mr. Petesch stated yes, at this
point. Ron Jackson, President, Montana Association of
Conservation Districts, stated the supervisors around the
state do not feel this is a conservation issue and do not
feel they should be involved in this bill. They would
recommend the definition of supervisors be removed from the
bill and where the name of supervisor is, add the department's
name in its place. As long as the arbitration is still there,
there is protection of the landowner that is sufficient.
Senator Crippen stated it's not that the department of Fish,
Wildlife and Parks could do a good job, it is funding it.

He asked about the county commissioners. Mr. Jackson

asked why you needed anybody other than the landowner and the
person from the Fish, Wildlife and Parks. Senator Crippen
stated the final decision is made by the supervisors. Mr.
Jackson stated as he understands it, it is a decision made

by the supervisors, the landowner, and a person from the
Department of Fish, Wildlife and Parks. Mr. Petesch stated
the supervisor makes the decision. If someone objects, the
three-member panel comes in. Senator Galt asked if his
association has taken a stand on this bill one way or the
other. Mr. Jackson responded, no. Senator Towe moved that
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the subcommittee adopt Mr. Waterman's amendment No. 5 and
strike the last line on page 8 encompassing lines 20-

22 of the bill, Director Flynn stated the discussion that
centered around the portage issue and eventually got to the
conservation district supervisors was the discussion that

he personally feels stimulated this whole process, which
turned a portage issue into a navigability issue. That problem
and that question still exist on that river. It was the
concern of the department that we needed to set up some me-
chanism for a decision-making process where a decision could
be arrived at that could be accepted and not have to get into
the supreme court. That mechanism is what we see before us
in section 3 as it was presented. That did not seem to be
acceptable. The board of county supervisors has a very fine
and deserved reputation as being fair, and that was the reason
that body was suggested. It has also been pointed out there
was a concern some supervisors may not want to accept that
responsibility, and that is why the county commissioners are
in there. The amendment would be acceptable. Mr. Petesch
stated he thinks the other thing this amendment does is if
you were putting the portage route on another person's land,
you were taking. Therefore, you must take by eminent domain.
Mr. Jackson stated the conservation districts do have a good
rapport with the landowners, and this is what they are trying
to keep. Senator Crippen stated if you are that concerned
and don't want to get involved, you just refuse. Mr. Jackson
thinks in most cases that is what will happen, so why should
they not just take them out completely. He thinks Director
Flynn is just looking for a scape goat. Senator Crippen
stated he doesn't think he would do that. Mr. Jackson stated
this is not part of their charge. Senator Towe thinks they do
have a good reputation for not only representing landowners,
but also persons concerned about conservation measures. That
is the kind of perspective the bill wanted. Senator Crippen
commented the supervisors came in and asked for money, now we
are going to give them a responsibility and a way out. The
motion carried unanimously.

Mr. Petesch pointed out one suggestion was to delete subpara-
graphs (b) and (c) and take supervisors out of the bill.

Senator Crippen moved on page 8, line 12, following "determine",
the following language be inserted, "to determine if a portage
route is necessary." Mike Micone, Western Environmental Trade
Association, stated he wants to strike the arbitration procedure
and inasmuch as they had recommended the deletion of natural
barriers. The bill provides the landowner has the right to
create an artificial barrier and when he does, he has to
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provide portage. They don't argue with that. But if the
landowner can build a barrier and the public can portage
around it, there is no need for an arbitration process,
Senator Towe asked why there would be no need; obviously
there is a need if there is a right to portage. Mr. Micone
responded the public has the right to portage around barriers.
If they have a right to portage, there is no need for a
recreationist to go to a board of supervisors to request
where they are going to portage. Senator Towe asked who

will determine what is the least intrusive manner. Mr.
Micone responded if the landowner does not determine that,
the recreationist will. Senator Crippen suggested you may

be putting the landowner in a little bit of a risk. He
doesn't know if he were a landowner whether he would want the
public to determine the portage route., Mr. Micone responded
what he is saying is put the responsibility on the landowner
to provide a gate or ladder for the recreationist to cross
that barrier.

Mr. Micone stated he doesn't think writing apiece of legis-
lation will resolve the situations that are experienced

with the landowner that you mentioned. If the department
cannot resolve that with a supreme court decision, he doubts
the legislature can resolve that. We are talking about a
piece of legislation that affects every landowner and every
recreationist in the state of Montana. He believes a land-
owner putting in a barrier will provide a means for the
recreationist to get around it. Senator Crippen suggested
taking the situation where they have to portage around the
barrier that was placed there by a party. He asked who will
make the determination exactly what that portage route will
be so that the compensation will adequately be given to the
landowner. Mr. Micone replied he doesn't believe so, because
he believes if the state of Montana wanted to put some type
of barrier on his land, it will have to pay for it and should
have to go through a condemnation procedure. Senator Crippen
replied they may already have in fact taken an easement, put
the barrier in, but didn't provide any way to get around it.
Mr. Micone stated it would be short sighted for the state to
do that, but it should be worked out with the landowner.
Everything doesn't have to be put in a bill every step of

the wav. Senator Towe replied he felt that was correct.

The guestion might be whether one is necessary. He asked what
do we do about the reasonable and safe route of several diff-
erent routes; 1f a portage route is necessary and if so a
reasonable and safe portage route. Mr. Petesch pointed out
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Senator Towe's concern is addressed in subparagraph (d). He

also stated there is a companion amendment to subparagraph
(d).

Mr, Strope stated it is his view the whole elaborate

procedure for this arbitration would be unconstitutional.
Private property shall not be taken or damaged for public

use without just compensation for the full extent of the loss.
Just compensation shall include necessary expenses of
litigation. Mr. Waterman stated with reference to this
specific language proposed which would require not only a
finding as to the location of the reasonable route, but

also whether or not one is needed, they did not put that former
language in because of the concerns of the supervisors of fact-
finding. Mr. Morris thinks this whole system is geared to
something you may find troublesome, and that is arbitration.
Senator Crippen withdrew his motion.

In view of the lateness of the hour, the subcommittee adjourned
its meeting and agreed to reconvene on Monday at 7:00 p.m.

There being no further business to come before the subcommittee,
the meeting was adjourned at 11:08 p.m.

/D

Subcommittee Chairman’
Senator Bill Yeilowtail

cS
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MONTANA STATE SENATE
JUDICIARY SUBCOMMITTEE ON STREAM ACCESS

MINUTES OF THE MEETING SENATE JUDICIARY COMMITTEE
EXHiBIT NO___ D
March 25, 1985 DATE 032785

BILL N0 B B 265

The fourth meeting of the Senate Judiciary Subcommittee on
Stream Access was called to order at 7:30 p.m. on March 25,
1985, by Subcommittee Chairman Bill Yellowtail in Room 325
of the State Capitol.

ROLL CALL: All subcommittee members were present.

FURTHER CONSIDERATION OF HB 265: Greg Petesch began by stating
where the bill presently stood. The bill now only deals with
artificial barriers; waters have been classified into two
classes: navigable and non-navigable; in the navigable area,
any stream flowing through public lands has been eliminated
from former Class I; high water mark has been redefined;
recreational use has been limited for swimming purposes to
within 100 yards of habitable buildings; hiking has been added
to recreational uses; using a stream as a right-of-way has been
prohibited; and the subcommittee has just gotten into the
portage area.

Senator Crippen had suggested the subcommittee have the pro-
ponents and opponents come in with their own recommendations
pertaining to navigable streams and waters. In response to
this Exhibit 1 was submitted to the subcommittee by Conrad
Fredricks. Senator Bob Brown addressed the subcommittee and
stated during the Judiciary Committee hearing on the bill, in
spite of the fact both court cases pertain to problems that
arose concerning disagreements over access to streams, the
bill as drafted includes access to lakes. The ownership is
different around lakes than streams. Chuck Abell, of
Whitefish, stated he was surprised the press didn't make it
more known this bill includes lakes. He's concerned about
the implications there may be in this bill to their rights in
front of their property on lakes. He stated Whitefish Lake
fluctuates six feet a year. His front yard is the lake. He
-has a few feet of grass and then the lake. He is willing to
share the lake with anybody, but he is not sure he wants to
share his front yard. Senator Matt Himsl asked whether the
stream access bill referred to lakes. Senators Towe and Galt
responded yes. Senator Himsl stated then they are very con-
cerned what happens to the shore line. The beach of Flathead
Lake may go down 75 feet. They didn't worry about someone's
camping on the beach in the summer, but a good share of the
year it is dropped down. The value of lake property is because
of the beach. That is what they paid for. Land on the lake
is sold by the foot that has beach frontage. He would be up-
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set if someone put a duck blind on his beach when the water
was down. They fish off the breakwaters, and they have no
problem with that if they don't abuse it. Senator Himsl hoped
the subcommittee could eliminate the lake shores from the
stream access bill.

Ron Waterman addressed the subcommittee and stated a general
overview with respect to what the supreme court said is the
origin of the problem. The supreme court in its language

gave the public the right to use all of the waters in the
state and the adjacent lands up to the high water mark. We
are brought to the language by the court. In light of

Senator Brown's concern, they agree to exclude lakes from

the consideration of HB 265 and say nothing in this act con-
trols one way or another the public's right to use the waters,
beds and banks of natural lakes. They will allow litigation
to determine that. It was his understanding this subcommittee
did not have a majority concensus to proceed in that fashion.
Senator Crippen said you say there is a difference between the
lake front property and stream banks. Say you have a series
of cabins or residences that have a streambed as their front
yard. He was interested in knowing his rationale why you can
take out lakes and related that to cabin sites and home sites,
and yet leave in similar property with people with smaller
concerns and yet make a distinction with those and not in-
vite a lawsuit. Mr. Waterman replied he is not suggesting

by taking out lakes we do not avoid another lawsuit. He

is suggesting from a practical point of view lakes and lake
access are different than stream access. There is little use
on most streams. On our lakes, the Department of Fish, Wildlife
and Parks over the years has had a program which has been
funded and has acquired a great deal of access to assure the
public has a right to the waters. He will submit that the lan-
guage of the supreme court would suggest lakes are public
waters. The question is whether there is a real problem with
respect to the lakes and if we can avoid for a period of time
the lake issue and pass a piece of legislation which addresses
only stream access. Senator Crippen replied if we did that,
and we limited the scope of this bill to just streams and

not lakes, and if we made some definitions and then down the
line some group of individuals brings a lawsuit pertaining

to lakes, wouldn't the court be able to look at what the
legislature did with respect to very similar property. They
could then say, the legislature has addressed that, and this
situation regarding lakes is no different. If the legislature
has a rule in relation to those situations, it would be easy
for them to legislate and say the legislature really intended
to deal with lakes. Mr. Waterman replied if we leave the bill
silent as to lakes, the supreme court might say you intended to
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deal with lakes as well. His suggestion is to be clear the
purpose of the bill is neutral in respect to the lake issue.
Would what the body does be seen as a legislative direction?

Senator Towe stated he is inclined to accept what Mr. Waterman
says and would like to propose that but would like to hear Mr.
Abell's comment. He asked about lakes. He asked if he would
consider the public has any access rights at all to the beach
below the high water mark. Mr. Abell replied when he pur-
chased the property it was indicated his rights to the property
followed the water line. Senator Towe stated that is ancient
history. Mr. Abell said once it becomes dry land, it comes
under the jurisdiction of himself as a landowner. Senator

Towe commented that he sympathized with him, and he thought
most people would accept that. But realistically, we will
probably have to treat it like ocean property, and while you
have very expensive property, it is public property. Mr. Abell
questioned how Washington would do it. Senator Towe stated we
might be able to address it on a lake-by-lake process, but

like Mr. Waterman says, we should probably leave lakes out

for now.

Senator Crippen asked Mr. Abell, assuming you own that same
amount of frontage on a river, would you feel any different
than you do now with your lake front property on Whitefish
lake? Mr. Abell responded we have already addressed that
question many times. In front of his house, he would feel
strongly about it. But on the east shore where he owns
property there is access, and the public uses it all of the
time, although they have not put it in the paper they have
not put it in the paper they are welcome to use it. They
have some concern about it, but they do not restrict public
access to that area. Senator Crippen said let's assume

your home is on that river. Mr. Abell responded if his home
faced the river, he would be concerned about public access
to that, although he would allow public access to an unde-
veloped piece of land along the river just as he does to

his undeveloped land on the lake. Senator Towe questioned
what kind of use he saw as acceptable to any of the lake
front below the high water mark. Senator Himsl responded a
stream has a bed and a bank and a lake has beach. Virtually
every foot along the lake is owned by someone. Water isn't
flowing by, and nobody is going up and down it. As far as
deeds are concerned, they go to the low water mark. He has
no objection to someone's boating up to the beach. He has
problems with someone's having the right to occupy that beach.
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Senator Crippen stated the constitution provides all surface,
underground, flood, and atmospheric waters within the state are
the property of the people of the state. Senator Himsl replied
that would be taking without due process. He asked if it were
reasonable, sensible, and practical to do that. Senator Towe
responded that is what Senator Galt has been saying on the
rivers. Senator Himsl replied they cannot take that unless it
is reasonable and proper to use that. Senator Towe felt we
should address the problem. Senator Towe moved the bill be
amended as follows:

1. Page 5, line 3.

Following: "MARK"

Insert: ", see, however, section 7 as it relates to
lakes™"

2. Page 11.

Following: 1line 24

Insert: "NEW SECTION. Section 7. Lakes. Nothing
contained in this act addresses the issue of the use
of surface waters, as defined herein, on lakes."

Senator Galt contended you cannot separate some waters from
other waters. We have the same problem on streams as on lakes.
If we are dealing with the waters of the state of Montana,
let's deal with all of them. Senator Towe replied it's the
exact same thing he proposed for natural barriers for the
same reason. There are some things we will not be able to
solve in this piece of legislation or in this legislative
session. He thinks if we leave lakes in, we may not have a
bill. He thinks Senators Brown and Himsl have raised some
very bonafide points that lakes and the consideration of
ownership thereon are a little different than streams. There
are some similarities, and he would guess that the supreme
court eventually will require the same thing on lakes as it
is requiring on streams. But until it does, prudence says

we should stay out of the issue. Senator Crippen pointed out
that is why he asked Mr. Abell what his thoughts would be if
he owned property on a lake compared to owning property on a
river. He expressed they would be the same. He doesn't

see how we can say as a legislative body that we will sacrifice
those people on streams and say there is a difference between
them and those on a lake. That is not the way this legisla-
tive body should go. If we cannot address the problem of
lake ownership, he would object to that, because we are
leaving them high and dry and leaving them open to a lawsuit
so they will have to come back in.
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Senator Yellowtail pointed out that at the last meeting
Senator Crippen was adamant about the fact we had to focus

on the facts of the case. He asked how he related that

issue with lakes. Senator Crippen replied then we should

deal only with barriers. In one case we should talk about
artificial barriers and in the other solely with rapids.
Unfortunately, the supreme court mentioned all surface

waters. Conrad Fredericks stated there has been a consid-
erable amount of wrestling with the lake problem. His
approach would be to treat the lake with the same restrictions
as the stream that flows in and out of it. He suggested
changing the definition of navigable waters and using the
current statutory definition of navigable rivers and streams,
but substituting the federal test of navigability for
navigability. Using this test, there are approximately

1,900 streams in the state of Montana which have been identified
by the Corps of Engineers by that test, so there would be gen-
erally little non-navigable water in the state of Montana.
Class A would be all non-navigable. Class B are all navigable
waters except those in Class C, including lakes. Class C
waters are specifically named rivers. Senator Crippen asked
from what main stream of what river did the Flathead derive
its waters. Mr. Fredericks replied the Flathead River. Some
other rivers like the Swan also flow into it. Senator Crippen
asked if Flathead Lake would fall into Class C waters. Mr.
Fredericks responded yes. The lake would be treated the same
as the river. Senator Towe asked about fishing. Mr. Fredericks
responded yes, definitely. Senator Crippen stated they could
put up their boat, stop, fish, and camp for the day. Mr.
Fredericks replied yes, where the use is temporarily necessay
to accomplish the permitted recreational use of the waters or

for purposes of safety.

Phil Strope stated he would like to suggest to the committee
that the concerns of Senators Brown and Himsl are addressed in
the Curran opinion and were not overruled in the Hildreth decision.
The Curran decision cited the 1895 statute that says the land-
owner owns the property down to the low water mark. In the
Hildreth decision, the court quoted the Curran decision with
approval. If you adopt 1895 statute, you would take care of
the concerns of the lake people and his people. Then all of
these things where you are trying to accommodate these recrea-
tional purposes seem to violate the constitutional right of
just compensation. If this subcommittee wants to bring out any
kind of bill at all, it should affirm the language of the
Curran decision rather than trying to override it. He referred
to page 4, line 25, through page 5, line 3, of the decision,
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except for the exclusion of the beds and the banks provided
for in Section 70-16-201, MCA. Senator Towe did not feel
that addressed the issue. That begs the question, because
the supreme court very clearly stated in both Curran and
Hildreth that they are speaking to the ownership. They didn't
care who owns below the high water mark. They are saying

the public has the right to use it to the high water mark.
Mr. Strope responded the language is always couched in the
public's right to use the water, irrespective of the beds and
the banks. What he is saying is the person who pays the
taxes can do whatever.

Senator Crippen asked how he would handle the comments that
were made in those cases about portage around barriers. Mr.
Strope stated it would be his view that the committee should
handle portage and do nothing more than the court said. It
said there was a right to portage around barriers, but it did
not say they could do it free. If you want to reaffirm the
concepts of creating a portage route, you should reaffirm the
other statute by saying you must pay for it. You should pay
for the taking. Senator Crippen replied taking that theory,

he can see it if we are dealing with natural barriers. If

you had a natural barrier, there would be a taking because

that barrier was there through no fault of the landowner.

Then the landowner should be compensated. Where you have a
stream and an owner has a fence across the stream, that pro-
perty owner is essentially restricting the right of the public
to recreate on the surface of the water, and as a compromise,
the landowner should be required to provide portage as close

to the high water mark as possible. If that can't be done and
you extend it beyond that, there would be some compensation.
Mr. Strope replied there is no question in the case of the
natural barrier that if it is the desire of the public to
acquire a portage route, then they can acquire it by purchase
or by eminent domain and pay just compensation. In the case of
the Hildreth bridge, there isn't any doubt that the Hildreth
bridge is not the subject of the lawsuit. What was the subject
is Mr. Hildreth's actions on the water. The bridge is above
the water. If it is the desire of society to take it out, they
are going to have to condemn it out. He put it there in good
faith. You had to buy that access if they were using it.
Senator Crippen asked about future impediments. Mr. Strope
responded that would be your function as a legislature to say.
Senator Towe stated it occurs that is a pretty good indication
how streams and rivers are different than lakes. You wouldn't
have various portage problems, different uses, different high
water marks, more land ownership devoted to homes and home use.
He thinks the whole thing is different, and we should stay out
of it right now. Senator Galt felt this was a political ploy.
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If this bill gets to the Senate floor, that will buy a few
senators from western Montana. It should be rejected out of
hand. Water is water. The motion failed with Senator Towe
and Yellowtail voting in favor and Senators Crippen and

Galt voting in opposition.

Senator Towe commented that navigable and non-navigable
waters are defined. He asked what a lake was. Senator
Galt repled either one or the other. Senator Towe stated
it doesn't appear lakes fit into navigable or non-navigable.
His suggestion is a third alternative: 1lakes. Senator
Galt stated lakes have huge log floats. There is no doubt
Flathead lake is a navigable body of water. Senator Towe
suggested making a third category. Then we can say what
does or doesn't apply to it. Senator Yellowtail responded
we have two classifications now to which we cannot assign
any usefulness. Senator Towe moved that HB 265 be amended

as follows:

1. Page 1, line 25.
Following: "waters"
Insert: ", other than lakes,"

2. Page 2, line 21.
Following: "waters"
Insert: ", except lakes"

3. Page 3.

Following: 1line 9

Insert: " (7) "Lake or lakes" means a body of water
where the surface water is retained either by natural
or artificial means and the natural flow of water is
substantially impeded."

Renumber: subsequent subsections

Mr. Fredericks asked about beaver dams. There is a definition
of lakes in the statutes, Section 75-7-202, MCA. Senator

Towe replied the only thing that is helpful is it refers to is
as standing water. We have talked about non-navigable and
navigable waters, and this would be a third category. Then
the impact of that is that when we get into recreational use,
use is permitted in section 2 and it says the right of the
public to make recreational use of surface waters does not
include without permission of the landowner a bench of pro-
hibition on all three classes. Senator Crippen replied if

we talk about that, he would say lakes would have a highly
restricted use. He asked that he define what he would permit
on it. Senator Towe responded all terrain vehicles, big game
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hunting, overnight camping within 500 yards of an occupied
dwelling, permanent and semi-permanent objects, other activities
which are not water related, and the use of the streambed when
it is not flowing. Senator Towe suggested the following
amendment:

l. Page 6.

Following: 1line 19

Insert: " (4) The right of the public to make recreational
use of lakes does not include, without permission of the
landowner:

(a) any use of the land below the high water mark; or
(b) any use of the surface of the water within 100
yards of an occupied dwelling."

Renumber: subsequent subsections

Senator Galt stated that would apply to all waters. Senator
Crippen asked what he was doing with lakes that make them more
restrictive than navigable waters. Would he allow fishing,
hunting, swimming, and biking? Senator Towe replied yes, except
within 100 yards of any occupied dwelling. Dick Josephson

stated he would suggest that everyone understands the concept

of historically boatable waters. If you get away much from

that, you will end up in a morass. You could apply that

standard initially. He 1is concerned about overnight camping

in our public watershed. At this late night, we should not

try to reinvent the wheel. Chairman Yellowtail stated this is

an executive session, but not a public hearing. We must com-
plete our work tonight. Mr. Waterman stated he has no problem
with the proposal. Mr. Strope responded as recreationists,

they have no problem with that. The constitution says all
surface, underground, and flood waters are subject to the public,
and it is irrational to break them out. The lake owners have the
same rights as the stream owners. Bill Morris stated they feel
sympathy for the lake owners, but it wouldn't make any difference.

Senator Towe reminded the subcommittee it had a motion before
it. Senator Crippen asked if it were Senator Towe's intention
to redefine the uses of navigable streams and rivers to conform
to the uses you have now suggested for lakes. Senator Towe
stated, it was not his intention to add anything further, but

he might support something that might be proposed. Senator
Crippen asked if it were his intention to leave the uses as we
have them in here now for navigable streams. Senator Towe stated
it was always his hope we would be able to prohibit certain
activities on non-navigable waters. He had proposed to prohibit
overnight camping, swimming, and hiking. Senator Crippen

asked if he would intend to have the same restrictions on non-
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navigable streams as on lakes. Senator Towe responded he is not
proposing to prohibit the uses within 100 yards of occupied
dwellings on navigable streams. The motion failed with Senators
Towe and Yellowtail voting in favor and Senators Crippen and
Galt voting in opposition.

Senator Crippen stated it should be noted that to make a
distinction between the two really then is setting up a different
class and an arbitrary one where he feels there is not any
rational reason for doing that. He would submit he would feel
the same on a navigable river as a person would on a lake.

For us to do any different is repugnant to him. Senator Yellow-
tail asked if he meant to say he read Hildreth as meaning lakes
as well as streams. Senator Crippen replied you are going to

go back to the facts of the case. We have heard about the
angling statute.

Mr. Petesch stated on navigable rivers or streams, as used at
that time, meaning navigability for title, the public has the
right on those waters to fish and go upon the banks to fish
between the ordinary high water flow lines or within the
meandering lines. Along the Missouri River, you can angle be-
tween the high water marks or from the top of a vertical bank.
State ownership is the result of the federal test for navi-
gability. Senator Crippen stated you were talking about
navigable from the basis of title not use. Senator Galt

stated if the supreme court says it is navigable, the stream
bed goes back to the state. Senator Crippen said starting
there, we obviously have one class. Mr. Petesch responded
navigable for federal title purposes. Senator Yellowtail
stated it is consistent. Senator Crippen asked if the definition
of subsection (c) on page 2 would cover the federal test. Mr.
Petesch responded no; it is much broader. The federal test is
essentially log floating. The question is are we talking about
commercial activity for the federal test. Senator Crippen said
let's assume we cross subsection (c) out entirely. Now we have
one classification everyone would agree on, and the angling
statute applies to that. Then we could put in fishing, because
they right now have the right to go up to the high water mark.
If we did put in fishing, we would have to look at some of the
other areas and see if we want to include them Based on your
definition, there should not be that many rivers on the title
test. Mr. Petesch replied he is not sure how many streams are
capable of supporting the test. Senator Crippen stated that
would handle the problem on the Yellowstone River. The angling
statute does not apply to hunting.
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Senator Towe suggested the subcommittee use the words
occupied dwelling instead of habitable property. He felt
it should be used for human dwelling once a year. He would
propose we prohibit all uses except fishing, floating, and
boating within 100 yards of such an occupied dwelling. He
would put that in section (I) on page 6, following line 19.
Senator Towe suggested the following amendment:

Page 6.
Following: 1line 19
Insert: " (I) any use other than fishing, floating, or

boating within 100 yards of an occupied dwelling."

Mr. Petesch suggested that might be put on page 3 by defining
recreational use. Senator Crippen stated on any non-navigable
stream, he will resist the right to do anything, because he
does not think that is what the Hildreth case said. He will
not allow that. Senator Towe replied that was not the intent
of his suggestion. It is to make the navigable water use and
lake water use the same. Senator Crippen stated he would say
as we defined non-navigable, that would be all rivers and
streams which are not navigable waters, and he supposes the
angling statutes don't apply on any non-navigable lakes;
therefore, he doesn't think the Curran or Hildreth cases
really apply to those in his opinion, and none of this should
be allowed without consent of the landowner. Senator Towe
suggested we leave that issue out of it. Instead of making
it a new subsection (I), let's make it a new subsection (4),
which is not covered by the introductory language. Senator
Towe suggested it be new subsection (3), which would say for
navigable waters and for lakes, all uses, including all
recreational uses, except fishing, floating, and boating
within 100 yards of any occupied dwelling, are prohibited.
Senator Crippen asked how he would define navigable. Senator
Towe replied the same way it is defined in the bill. Senator
Crippen asked if that were excluding subparagraph (c).
Senator Towe responded no, because that is the definition of
federal navigability. Mr. Petesch stated he is not sure
everything in subparagraph (c) has been held to be federally
navigable for title test but seems to apply to navigable for
commerce. Senator Crippen stated he wouldn't allow any
recreational use on non-navigable waters without the consent
of the landowner. Senator Yellowtail also stated he couldn't

agree.

Senator Towe asked if he wanted to declare an impassk and
dissolve the subcommittee. Senator Crippen replied maybe
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that would be the way to go about doing it. He stated he
would not go along with those things that really were not
allowed by the angling statute or by any other law. He
doesn't think either case went to that point. He thinks
we can easily eliminate non-navigable streams. He stated
if you are willing to work on this bill, you will have to
lay that issue aside, because we have an impasse. We
should see if there are some areas we can work on. Senator
Galt stated let's decide what is allowed or not allowed on
the non-navigable waters. On non-navigable waters, there
is no use outside floating on the water. Senator Towe
asked if Senator Crippen were willing to allow floating.
Senator Crippen asked if they can't float, would we be
allowing them to portage. Senator Towe thinks you should
say "fishing."

Senator Galt stated the supreme court stated the waters
belong to the state of Montana. Mr. Fredericks said
Senator Crippen wants s definition limited to navigability
for title purposes. By changing the definition that was
suggested in those amendments so it is clear, it is
navigable for title and not navigable for commerce, and
subsection (d) seems to apply. Senator Towe asked if
there were a difference. He suggested one thing we might
be able to do is to agree on those issues we disagree on
and let the Judiciary Committee vote on each of them
separately. Senator Crippen stated that would be inherent
in the subcommittee role. Chairman Yellowtail stated we
would agree at least to alternatives and then present them
to the whole committee, or if we can reach some agreement
here to some amendment, that would be presented to the whole
committee. Senator Crippen replied he had no problem sub-
mitting alternative approaches to the committee. Senator

- Towe stated he would suggest one of the alternatives we
would present to the committee is the banning of all uses
on non-navigable waters. Another would be the definition
of lakes and prohibiting all uses within 100 yards of
occupied dwellings. A third would be barriers stating
"Nothing contained herein addresses the issue of portage
around natural barriers." The question for the Judiciary
Committee would be the second sentence stating "Nothing
contained in this act makes portage around natural barriers
lawful or unlawful." Senator Towe moved HB 265 be amended

as follows:

Page 10.
Following: 1line 7
Insert: "Nothing contained in this act addresses the issue

of natural barriers or portage around said barriers. Nothing

contained in this act makes portage around natural barriers
lawful or unlawful."
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Senator Galt replied his concern is it implicitly implies
portage is a viable thing on streams. Personally, he thinks
you need compensation. You need due process for condemnation
or taking of private property. Senator Yellowtail stated it
is essentially a disclaimer. He opposed that originally
because he hoped we would be reasonable and hoped we would
get natural barriers covered. Senator Crippen stated we have
two different approaches on portage, and they are clear and
distinct on that. Senator Towe stated we agreed on artifi-
cial barriers. Our bill now only addresses portage around
artificial barriers. He wants to make it clear that by not
mentioning it, we don't ban it. Senator Crippen stated we
are saying that by implication we are allowing it. Senator
Crippen asked why we should even mention it. It is already
prohibited. Senator Crippen stated if we did that we are
still talking about artificial barriers and portage around
artificial barriers. What Senator Galt is saying is if we
talk about those at all, the portage route should be paid

for by the state. Senator Crippen stated he will resist the
placing of subsection (4) in there. He agrees with Senator
Galt that by placing that language in there, it would be
indicative we discussed the issue, while the issue is actually
still in doubt and up in the air. By mentioning natural
barriers, we have considered it. The motion failed with
Senators Towe and Yellowtall voting in favor and Senators
Crippen and Galt voting in opposition. Senator Towe suggested
that it be a deadlock issue to be given to the committee as

a whole.

Senator Crippen stated going on with the portage issue, Mr.
Strope has no objection to portage around an artificial
barrier aslong as it is established compensation is given

to the landowner for that portage. Mr. Strope stated it
would be their opinion that if public policy were to create
an access for recreational purposes, it could create that
policy, but the policy would carry with it just compensation.
Mr. Strope suggested the following amendment:

Page 7, line 25, through line 4, page 10.

Strike: 1line 25, page 7, through line 4, page 10, in
their entirety

Insert: "Portage routes shall be acquired in the following
manner and no other, to-wit:

(1) by securing the approval of the affected landowner

to use a portage route;

(2) by purchase from the affected landowner of the portage
route; or

(3) by condemning in the court pursuant to the provisions
of Article II, section 29, of a portage route."
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Mr. Strope went on to say if you did that, you would clearly
establish in the law the public policy that society can make
a recreational use of property. You would also affirm the
right of the property owners who would bear that burden to be
paid for it. Senator Towe asked if he were suggesting that
if a farmer were to put a fence across the water, we will have
to pay for portage around that. Mr. Strope responded any
farmer who has a fence in place now has the right to be
compensated for it. If you do not enact something there is
nothing in another section of the law that prohibits land-
owners who own property on both sides of the stream from
putting up a fence next summer, and next fall it is the
desire of the public to take it out. Senator Towe thought
the suggestion was a much too restrictive reading of the
Curran and Hildreth cases. He didn't think one could inter-
pret that into the cases at all. Senator Crippen stated he
is willing to put that as an alternative, but he is not
willing to say that once this act is passed the landowner
should be compensated unless that fence or barrier was put
up because of a state action or local action for some

reason or another. We are going to get back to navigable
streams, and there is a good argument for saying the public
can float down navigable streams. There are barriers there
now, and they are legal, and if we provide portage, land-
owners should be paid for that portage. If they are put up
afterwards, then he has a question about it and is not willing
to go that far. Senator Galt stated on the non-navigable
streams where the owner owns the bank and the bed, he should
be able to do whatever he wants to, but he would agree on
navigable streams.

Mr. Strope addressed the just compensation issue. It is
quite generally accepted that unless the adequate easement
is acquired and unless there is a prohibition for the public
to build within the corridor for traffic, then they have a
right to complain about the airport that was there before
they put it up. He asked if that analogy wouldn't apply

to this situation. Is there a burden to compensate the
property owner who would deliberately put up a fence? Mr.
Waterman referred to Section 45-8-111, MCA, defining public
nuisance. Senator Towe referred to page 5 of the Hildreth
case. With the use of the words "possible limitation of
use" and "control of use," you are controlling or limiting
the use and he would agree. Mr. Strope stated he finds that
argument very reasonable. Mr. Petesch pointed out the
supreme court held Judge Shanstrom properly dismissed
Hildreth"s counterclaim for inverse condemnation. Senator
Galt moved the amendment suggested by Mr. Strope. The
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motion failed with Senators Crippen and Galt voting in favor,
and Senators Towe and Yellowtail voting in opposition. Senator
Galt asked that that issue be brought before the committee for
its consideration as one of the subcommittees deadlock issues.

Senator Crippen also asked that there should be some discussion
of the fact that the landowner has to provide for the portage
between the low and the high water marks for any artificial
barriers placed subsequent to the enactment of this act, but

if it is beyond that, then you flip a coin. As a possible
compromise, the landowner be required to provide portage
between the low and the high water marks for any future arti-
ficial barriers, and if it is beyond the high water mark,

then we need to discuss that area.

Senator Towe moved that on page 3, line 22, and on page 6,

line 12, we strike the words "habitable building" and insert
the words "occupied dwelling." He further provosed the
following definition of occupied dwelling: "Occupied dwelling
means a building used for human dwelling at least once a year."
The motion carried with Senator Crippen voting in opposition.

Senator Towe moved that on page 6, line 7, we insert before
the semicolon the words "except by bow, shotgun, and muzzle
loader, provided it is not within 100 yrads of an occupied
dwelling." The motion failed with Senator Towe voting in
favor and Senators Crippen, Galt, and Yellowtail voting in
opposition.

Senator Crippen referred to page 10 which deals with liability
of the landowner. He wants to be sure that language is the -
same as that Senator Story had in the Senate bill. Mr. Petesch
stated it is not the same. Senator Story's bill has "agents"
included, which this bill doesn't. Senator Towe moved that

the bill be amended as follows:

1. Page 10, line 15.
Following: "“landowner"
Insert: ", his agent, or his tenant"

2. Page 10, line 17.

Following: "“landowner"

Insert: ", his agent,"
He explained the only change is putting in "his agent," and
he thinks the testimony given by Senator Story pertaining to
that use of agent was persuasive. He doesn't think you are
making any particular difference. The motion carried unani-

mously.
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Senator Crippen referred to page 11, line 3, section 5,

which deals with prescriptive easements. Senator Yellowtail
stated SB 424 relates to use of land or water for recreational
purposes, while this one is limited to water. Mr. Petesch
suggested they look at subparagraph (b). Senator Crippen
asked if that were the same. Senator Yellowtail responded

it accomplishes the same for your purposes. Senator Crippen
asked if they were satisfied. Senator Crippen moved the
following amendment:

Page 9, line 16.
Following: "court"
Insert: "within 30 days of the decision”

Mr. Petesch commented that is the same time frame in the bill
to appeal the arbitration panel's decision, so it is consistent.
The motion carried with Senators Crippen, Towe, and Yellowtail
voting in favor and Senator Galt not voting.

Senator Galt moved the adoption of the following amendment:

Page 10, line 21.
Following: "supervisor"
Insert: "or any member of the arbitration panel"

The motion carried unanimously.

Senator Towe moved that a new section entitled "Land Title
Unaffected" be inserted on page 11, following line 24.
Senator Galt stated you are not giving the title away; you
are giving everything else away. The motion carried with
Senators Crippen, Towe, and Yellowtail voting in favor and
Senator Galt voting in opposition. Senator Galt stated we
are taking everything away from the landowner except the
title.

Mr. Petesch stated the subcommittee had reserved two questions
on the statement of intent, one related to limiting access to
private impoundments (certain ones had been granted a license)
and the other referred to the distance on hunting limits.
Senator Crippen stated that private impoundments is a non-
navigable point. Senator Towe stated that is not excluded

at the present time. Mr. Petesch stated because of inter-
mittent flow. Senator Towe still thinks that is appropriate
and moved the amendment to the statement of intent stating
that we are suggesting that without putting it in the statute
they address that question by regulation. Senators Crippen
and Galt wanted it in the statute. The motion carried
unanimously.
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Mr. Petesch stated the distance limits on hunting near occupied
dwellings had not yet been addressed. Senator Towe moved we
ask Mr. Petesch to draft language for the statement of intent
which would request that the commission address the question

of distance from occupied dwellings for prohibiting hunting if
it is addressed at all. The motion carried unanimously.

Mr. Petesch stated when we prohibited uses of streambeds as
corridors, the streambed doesn't actually flow. Senator Towe
moved the following amendment:

Page 6, line 19.
Following: “WHEN"
Strike: "I®"

Insert: "water"
Following: "FLOWING"
Insert: "therein"

The motion carried unanimously.

Senator Galt asked why hunting was in there when we were talking
about water. Senator Crippen moved that we eliminate hunting

on navigable streams. Senator Towe state when you eliminate

all hunting, there are some rivers in which there are substantial
areas between the high water marks in which there is a
substantial amount of space available and what you are saying

is you can't hunt on those areas even though it might be a
quarter mile away from any adjoining landowner. Senator Crippen
didn't have any problem with people deer hunting on the islands.
He asked who they belong to. If they belong to the state, there
is no problem. Senator Towe stated islands crop up above the
high water mark. If it belongs to the state or federal govern-
ment, it is the public's, and then you can hunt on it in any
event. The other kind is that which is below the high water
mark. It is those areas we are now addressing. He thinks it

is a mistake to ban hunting on those areas. Senator Yellowtail
pointed out you have effectively eliminated waterfowl hunting

on all waters of the state. Senator Crippen responded that is
without permission of the landowner. Senator Yellowtail begged
to differ. You need to put it elsewhere. By removing hunting
from the definition of recreational use, then you have banned
all hunting. Senator Crippen moved that on page 3, line 21, you
strike the word "hunting" and on page 6, line 7, you strike the
words "big game." Then as a matter of courtesy, hunters will
get permission. The motion failed with Senators Crippen and
Galt voting in favor and Senators Towe and Yellowtail voting in

opposition.
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Senator Crippen stated the definition of navigable waters may

be much broader than we think. He wants this bill as

narrowly interpreted as we reasonably can because that will

be the only way we can continue our good relationship between

the landowner and the recreationist. He would prefer the more
restrictive, because that will protect the recreationists

from more. than opening it up. Senator Galt questioned what
subparagraph (G) on page 6 meant. He thinks we had in mind

~that that would be on non-navigable waters. Senadtor Yellow-

tail stated as we stand now, we have defined two classes of
waters but have done nothing with them. Senator Towe stated

he would add non-navigable waters after activities on line 17.
Senator Galt stated that implies they have them on navigable
waters. Senator Towe commented that if everything is included

in recreational use, that is not needed, then we will have

moved that more restrictive concept to non-navigable waters.
Senator Galt stated then you open it up to navigable waters.
Senator Yellowtail replied it will be hard to itemize every
possible use. Senator Crippen stated he would oppose that.
Senator Towe still questioned what we meant by subparagraph

(G). Senator Yellowtail responded anything not water-related.
Senator Crippen asked if that included gather asparagus.

Senator Towe suggested we wither strike line 16 and 17 on page

6 or limit it to non-navigable waters. Senator Galt stated

he would disagree with that. Senator Towe stated from a techical
standpoint, he still did not know what that meant. Senator

Galt replied if you put your caveat in about non-navigable waters,
it still means the same thing.- Senator Towe suggested that
subparagraph (G) be deleted. Senator Yellowtail asked if we
strike that if it implied we allow those activities without
landowner permission. Senator Towe replied we have recrea-
tional uses of surface water defined elsewhere in the bill.

If we are not going to use the non-navigable category, we

should strike it from the bill. Recreational use the way the
bill is structured appears to mean something beyond what water-
related pleasure activities means. Therefore, we have pro-
hibited some recreational uses with respect to surface waters.
Mr. Petesch pointed out recreational uses as defined are
water-related things, and the prohibitions are those that are
not water-related. He doesn't think there is any redundancy
there. Senator Towe stated everything we have defined in
recreational use is included in water-related activities.
Senator Towe moved that the words "as defined in subsection
(8)" be added on page 6, line 17, after the word "activities.'
Senator Galt stated you put hunting in everywhere with that,
and it is not a water-related activity. The motion failed with
Senator Towe and Yellowtail voting in favor and Senators Crippen
and Galt voting in opposition.
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Senator Crippen moved that on page 3, line 25, the words
"other water-related" be stricken. The motion failed with
Senators Crippen and Galt voting in favor and Senators Towe
and Yellowtail voting in opposition.

Senator Crippen asked that hiking and swimming on navigable
streams be submitted to the committee as a whole as a
discussion topic only. It is allowed in recreational use when
talking about navigable streams.

Chairman Yellowtail then stated that the subcommittee would
report as follows: First, those items the subcormittee

could agres on; second, the cover items on which it could

not reach full concensus, third, the one discussion point
suggested by Senator Crippen. His concern is that we not
carry on at the committee meeting as extensively as we have

in the four subcommittee meetings. He would ask that the
subcommittee members exercise whatever restraints are within
their powers to exercise. Chairman Yellowtail stated he would

present the items discussed.

Senator Crippen pointed out Senator Towe also had an issue

to present to the committee as a whole. Senator Crippen moved
that we eliminate subsection (c) and (d) on page 2. The
motion failed with Senators Crippen and Galt voting in favor
and Senators Towe and Yellowtail voting in oppostion.

Chairman Yellowtail stated that would then also become a
deadlock issue to be presented to the committee as a whole.

There being no further business to come before the subcom-
mittee, the meeting was adjourned at 11:17 p.m.
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EXHBIT NO._ D~ [
¥ ,\/ . DATE k\/ ,,\/ -/
> \ %
XL BiL No___ T8 265 2
O " e ol
R

‘w9>
® HOUSE BILL NO. 265

INTRODUCED BY REAM, MARKS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS
RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING
RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING - THE
LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR
RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY
RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION
70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. For purposes of

[sections 2 1 through 5], the following definitions apply:
(1) "Barrier" means an artificial obstruction located
in or over a water body, restricting passage on or through

the water, er-a-naturai-object FIN-O6R-OYER-A-WATER-B6B¥ which

totally or effectively obstructs the recreational use of the

surface water at the time of use. A barrier may include but

is not limited to a bridge or fence or any other manmade

obstacle to the natural flow of water er-a-naturai-eb3ect
O\\‘SL\ Taan talks (

within—the—ordinary—high—water-mz;:;of—a-stteam.

(2) "Etass—-F NAVIGABLE waterd"/ means surface waters

Z\(\ (MonLana Legisiative Council
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(a) 1lie within the officially recorded federal
government survey meander lines thereof;

(b) flow over lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed
ownership;

tey-—ftow-—-throungh—-pubtite--tandes7-—-WHILE--WITHIN---THE

BEOYNBARIES-OFP~SHEH-BANDBS

\té(C) are or have been capable of supporting THE
\

FOLLOWING commercial aetivity ACTIVITIES: LOG FLOATING,

N ;
TRANSPORTATION OF FURS AND SXINS, SHIPPING, COMMERCIAL

J
GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION,

/

\
OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES

N/
HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [THE

AY

/N
EFFECTIVE DATE OF THIS ACT]; or

/ .
te¥(D) are or have been capable of supporting

/

commercial activity within the meaning of the federal

navigagility test.

(3) "€xass-If NONNAVIGABLE waters" mgans all surface

v @:(C’O“P%' ke D
)

waters that are not e:ass-* NAVIGABLE wat

(4) "COMMISSION" MEANS THE FISH AND GAME COMMISSION

PROVIDED FOR IN 2-15-3402.

t43(5 "Department” means the department of Efish,

wildlife, and parks provided for in 2-15-3401.

o | 4B 265
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t5%(6) "Diverted away from a natural water body" means
a diversion of surface water through a manmade water
conveyance system, including but not limited to:

(a) an irrigation or drainage canal or ditch;

(b) an industrial, municipal, or domestic water
system;

{(c} a flood control channel; or

o— ¥
i)

) gt
+6+(7) "Ordinary high-water mark" means the line that

Ty A2 [V G ORI

(:jd)\ a hydropower inlet and discharge facility.
2 At

water impresses on 1land by covering it for sufficient
pericds to cause physical characteristics that distinguish
the area below the 1line from the area above it.
Characteristics of the area below the line include, when
appropriate, but are not limited to diminished--terrestsial

vegetatien-er—tack-of-agricuteurat-erep-vatue DEPRIVATION OF

TEE SOIL OF SUBSTANTIALLY ALL TERRESTRIAL VEGETATION AND

DESTRUCTION OF ITS AGRICULTURAL VEGETATIVE VALUE. A FLOOD

PLAIN ADJACENT TO SURFACE WATERS IS NOT CONSIDERED TO LIE

WITHIN THE SURFACE WATERS' HIGH-WATER MARKS.

t7+(8) ta¥ "Recreational use' means with respect to

etass—--f SURFACE waters: fishing untidé},syimming (EXCEPT
_— A T A ——————

T Uit })’
WITHIN 100 VYARDS OF ANY HJARITABLE—BUIELDINGS), HIKING,

floating 1in small craft or other flotation devices, boating
in moteorized craft unless cotherwise prohibited or regulatei:;:>

\
by law, or craft propelled by oar or paddle, OTHEE

-3- HB 265
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WATER-RELATED. PLEASURE_ACTIVITIES, and related unavoidable
or incidental usesy-within-the-ordinmary-high-water-mark-of
ne-wate=s,

tby--Reereationat-use-means-with-respect--to-—-citass—--33¥

waters——-ati-—of--the--uses—-set--forth-in-subsection-{t7#ytay

~i

except-that-itt-does—not-irneciunders-without-permission--of-—kthe
tandewners

tiy--overntght-campings

ttiy-big-game-hunting-or-uptand-nird-huntings

tt++t-operation---of---ati-terrain--vehtecies--er-—-ccner
metoritzed-vehietes~-not-primarity-desitgned-fer-operation-upen
the-waters

tivy-the-ptacement-or—--creation-—-of--any--permanent--or
semipermanent—-obsjeckt-such-as-a-permanent-dueck-biind-or-beat
meerages-er

tvy-—other—-—activities-——-which--—are---net---primariiy
water—retated-pleasure—activitiess

t8¥(9) "Supervisors" means the board of supervisors of
a soil conservation district, the directors of a grazing
district, or the board of county commissicners if a request
pursuant to [section 3(3)(b)] i1s not within the boundaries
cf a conservation district or if the request is refused by
the board of supervisors of a soil conservation district or

the directors of a grazing district.

(10) "SURFACE WATER" MEANS, FOR THE PURPOSE OF

-4- HB 265
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DETERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A

NATURAL WATER BODY, ITS ED, AND ITS BANKS UP TO THE

L Lo Vo 2xclugion o7 The 2292
ORDINARY HIGH-WATER MARK%CPQT Lo Yoo 2xclusion oF e w20
* H b S ?rcw:w Ae o o

NEW SECTION. Section 2. Recreational use permitted --

limitations -- exceptions. (1) Except as provided 1in

subseetteon~t3y SUBSECTIONS (2)  THROUGH ~(4),  all etass--z%

SURFACE waters that are capable of recreational use as
defined-in~-f3ection-itF¥tartr—tnciuding-the-beds--underiving
them--and--the-banks-up-te-the-ordinary-hRigh-water-marksy may
be so used by the public without regard to the ownership of
the land underlying the waters.
t2y--Except-as-provided-in-subsection—{t3y7-ati-etass-3z
waters-—-that-—are--capable-of-recreationat-use-as-defined-in
tsectton—1+Fy+byt7-itnetucing-the-sads--undertying-—-them--and
the-banks-up-te-the-erdinary-high-water-marky-may-be-so-uszed
by--the--pubtie--without-regard-2o-the-ownership-cf-che-and
gaderiying-themy--exeept-—that--recreationar-~-use--does-—-net
tnelude-these-aectivietas-exeluded-+n—-faectien—{t73tbyi-
t3¥(2) The right of the public to make recreational
use of surface waters does not include %the--sishe~—-4s--makse

recreatrionat-—-y3le~—of-—-waters, WITHOUT PERMISSION OF THE

LANDOWNER:

(a) THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER

MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON

THE WATER;

-5- HB 265
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(B) THE RECREATIONAL USE OF SURFACE WATERS in a’ stock

pond or other PRIVATE impoundment fed by an intermittently
flowing natural watercourse; or

+b¥(C) THE RECREATIONAL USE OF WATERS while diverted

away from a natural water body for beneficial wuse pursuant

to Title chapter 2, part 2 or 3; BR -
T

(D) “BIG-GAME HUNTING=~;

t33--FPHE--R=GHF--OF-PHE-SEBRIE-TO-HAKE-RECREATIONAL-ZSE

BP-EhASS5-Z1-HAPERS~-DOES-NOZ-TNELEDE7 ~WEITHOHY~~PERMISSION~-—-OF

FTHE-BANDOWNER+

+%y(E) OVERNIGHT CAMPING WITHIN 500 VYARDS OF ANY

HABITABLE BUILDINGS;

+B¥(F) THE PLACEMENT OR CREATION OF ANY PERMANENT OR

SEMIPERMANENT OBJECT, SUCE AS A PERMANENY DUCK BLIND OR BOAT

MOORAGE; 6R

f€¥(G) OTHER ACTIVITIES WHICH ARE NOT _ERIMARIL&

Vﬂ'rmw‘rrr‘— TR L( S'
WATER-RELATED PLEASURE ACTIVITI?S%; QR A )

™= T L

o Tt

{H) USE OF A STREAMBED AS A RIGHT-OF-WAY FOR ANY

XA ANERE g
19 @PURPOSL WHE\],HF IS NOT FLOWINGS

20

22
23
24

25

CRERE O NN OYEN

The right ne puollc to make recreational use
of surface waters does not grant any easement or right to
the public to enter onto cr cross prilvate property in order
to use such waters for recreational purposes.

(5) THE COMMISSION SHALL ADOPT RULES PURSUANT TO

87-1-303, 1IN THE INTEREST OF PUBLIC HEALTE, PUBLIC SAFETY,

-5~ HB 285
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OR THE PROTECTION OF PUBLIC AND PRIVATE PROPERTY, GOVERNING

RECREATIONAL USE OF €EbASS5-—-f--ANB--€EASS5-T¥ NAVIGABLE AND

NONNAVIGABLE WATERS. THESE RULES MUST INCLUDE THE FOLLOWING:

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY

PERSCN MAY REQUEST AN ORDER FROM THE COMMISSION:

(I) LIMITING, RESTRICTING, OR PROHIBITING THE TYPE,

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER;

OR

(IT) ALTERING LIMITATIONS, RESTRICTIONS, OR

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPQOSED

BY THE COMMISSION; AND

(B) PROVISIONS REQUIRING TEE ISSUANCE OF WRITTEN

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT

TO THE RULES ADOPTED UNDER SUBSECTION (5)(A).

t55(6) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school trust lands or any rights of lessees of such

lands unéer-itease-en—frhe-effaerive-dare-of-rhita-aecs+,

NEW SECTION. Section 3. Right to portage --

establishment of portage route. (1) A member of the public
making recreational use of surface waters may, above the
ordinary high-water mark, portage around barriers in the
least intrusive manner possible, avoidfng damage to the
landowner's land and violation of his rights.

(2) A landowner may create barriers across streams for

-7- HB
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purposes of land or water management or to establ2sh land
ownership as otherwise provided by 1law. If a landowner
erects a barriter STRUCTURE pursuant to a design approved by

the department and the barrier--is--designed--net--to--and

STRUCTURE does not interfere with the public's use of the

surface waters, the public may not go above the ordinary
high-water mark to portage around the barszier STRUCTURE.

(3) (a) A portage route around or over & AN ARTIFICIAL

barrier may be established to avoid damage to the
landowner's land and violation of his rights as well as to
provide a reasonable and safe route for the recreational
user of the surface waters.

(b) A portage route may be established when either a
landowner or a member of the recreating public submits a
request to the supervisors that such a route be established.

(c) Within 45 days of the receipt of a request, the
supervisors shall, in consultation with the landowner and a
representative of the department, examine and investigate
the barrier and the adjoining land to determine a reascnable
and safe portage route.

(d) Within 45 days of the examination of the site, the
supervisors shall make a written finding of the most
appropriate portage route.

(e) The cost of establishing the portage route around

artificial barriers must be borne by the involved landowner,

-8- HB 265
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except for the construction of notification signs of such
route, which is the responsibility of the department. The

cost of establishing a portage route around natuzaz

ARTIFICIAL barriers NOT OWNED BY THE LANDOWNER ON WHOSE LAND

THE PORTAGE ROUTE WILL BE PLACED must be borne by the

department.

(£) Once the route is established, the department has
the exclusive responsibility thereafter to maintain the
portage route at reasonable times agreeable to the
landowner. The department shall post notices on the stream
of the existence of the portage route and the public's
obligation to wuse it as the exclusive means around a
barrier.

(g) If either the landowner or recreationist disagrees

with the route described~in subsection (3)(e), he may

J N Ay - LD
\)\4;"\'\ e /:\\»N\-A‘O [S T Calazyam™m

petition the district court, to name a three-member
arbitration panel. The panel must consist of an affected
landowner, a member of an affected recreational group, and a
member selected by the two other members of the arbitration
panel. The arbitration panel may accept, reject, or modify
the supervisors' finding under subsection (3)(d).

(h) The determination of the arbitration panel is
binding upon the landowner and upon all parties that use the
water for which the portage 1is provided. Costs of the

arbitration panel, computed as for Jjurors' fees under

_9- HB 265
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3-15-201, shall be borne by the contesting party or parties;
all other parties shall bear their own costs.

(i) The determination of the arbitration panel may be
appealed within 30 days to the district court.

(j) Once a portage route is established, the public
shall wuse the portage route as the exclusive means to

poriéis argund or over the barrier.
(<.

EN SECTION. Section 4. Restriction on 1liability of

landowner and supervisor., (1) A person who makes
recreational use of surface waters flowing over or through
land 1in the ©possession or under the control of another,
pursuant to [section 2], or land while portaging around or

over barriers or while portaging or using portage routes,

I :\"‘Zﬂ,‘\ Y

23

pursuant to [section 3], does not have the s&:ﬁus of invitee
A . o
r other’ than

or licensee and is owed no duty by a landown

that provided in s ection (2).
) g T

(2) A lando ¢ or tenant is liable to a person making
recreational use of waters or land described in subsection
(1) only for an act or omission that constitutes willful or
wanton misconduct. o

e 3 /"N‘«'u. o

(3) No supervisor ,who participates in a decision

-~ N a
1 - 4 H H

R L s et A
anpon O bz oA I pane G

regarding the placement of a portage route is liable to any
person who white--making--reecreationai--use-of-the-surface

watars-is-injured-whtte-ustag IS INJURED OR WHOSE PROPERTY

IS DAMAGED BECAUSE OF PLACEMENT OR USE OF the portage route

=10~ HB 265

v anad
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except for an act or omission that constitutes willful and
wanton misconduct.

NEW SECTION. Section 5. Prescriptive easement not

acquired by recreational use of surface waters. (1) A
prescriptive easement 1is a right to use the property of
another that is acgquired by open, exclusive, notorious,
hostile, adverse, continuous, and uninterrupted use for a
period of 5 years.

(2) A prescriptive easement cannot be acquired
through:

(A) recreational use of surface waters, including:

=

) the streambeds underlying them; and
(II) the banks up to the ordinary high-water marks; or
of

(III) ANY portage reuwees over and around barriers; OR

(B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO

REACH SURFACE WATERS.

Section 6. Section 70-19-405, MCA, 1is amended to read:
"70-19-405.- Title by prescription. Beeupanrey Except as

provided in [section 5], occupancy for the period prescribed

by this chapter as sufficient to bar an action for the
recovery of the property confers a title thereto,
denominated a title by prescription, which 1is sufficient
agginst all."

NEW SECTION. Section 7. Severability. If a part of

~11- HB 265
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this act is invalid, all valid parts that are severable from

the invalid part remain ir effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 8. Applicability. Sections 5 and”

6 apply only to a prescriptive easement that has not been

perfected prior to [the effective date of this act].

NEW SECTION. Section 3. Effective date. This act 1is
effective on passage and approval.

~-End-

-12- B 263



5\4\5
SENATE JUDICIARYACOMMITTEE

exuiim no. | SENATE JUDICIARY COMMITTEE
DATE 032585 EXHIBIT No.__ DD =5
BILL No___HB 265 DATE 032785

BiLL N0 B 25

Amend House Bill No. 265 by striking all 1language, from the

beginning of line 25, page 1 of the current (March 21) draft to
and including line 20, page 2, and inserting, in lieu thereof,

the following language:

"(2) 'Navigable waters', for purposes of this act, means all
rivers and streams which have been meandered and returned as
navigable by the surveyors employed by the government of the
United States and all rivers and streams which satisfy the
federal test of navigability for purposes of state ownership,

including all lakes or reservoirs located therein.

(3) 'Nonnavigable waters', for purposes of this act, means
all rivers and streams which are not navigable waters, including

all lakes and reservoirs located therein."

Amend House Bill No. 265 by striking all language, from the
beginning of line 15, page 5 of the current (March 21) draft to,
but not including, 1line 13, page 6, and inserting, in 1lieu

thereof, the following language:

"(2) The waters of the state are classified as follows and
the recreational uses permitted on each class of water, without

permission of the landowner, are as follows:

—t
=
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(a) Class A waters are all nonnavigable waters, including

any lakes or reservoirs located therein regardless of whether
such lakes or reservoirs are navigable. The recreational use
permitted on Class A waters is floating in small craft or other
flotation devices, together with use of the land underlying such
waters when such use 1is temporarily necessary for purposes of

safety.

(b) Class B waters are all navigable waters, including any
lakes or reserviors located therein, except those waters
specifically designated as Class C waters in subsection (2){c)
hereof. The recreational uses permitted on Class B waters are
the use permitted in Class A waters, boating in craft propelled
by ocar or paddle, and angling where pérmitted by 87-2-305,
together with use of the land underlying such waters when such
use 1is unavoidable and incidental to the permitted use of the
water. Use of such land is unavoidable and incidental only when
the use 1is temporarily necessary to accomplish the permitted

recreational use of the waters or for the purposes of safety.

(c) Class C waters are the main stem of the Yellowstone
River, the main stem of the Missouri River, the main stem of the
Flathead River, and the main stem of the Kootenai River,
including any lakes or reservoirs located therein, but excluding

the tributaries of any of those rivers. The recreational uses
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permitted on Class C waters are those uses permitted in Class A
and Class B waters, boating in motorized craft unless otherwise
prohibited or regulated by law, swimming except within 100 yards
of any habitable buildings, overnight camping except within 500
yards of any habitable buildings, and fishing below the ordinary
high-water mark, together with the use of the land between the
ordinary high water marks when the use is temporarily necessary
to accomplish the permitted recreational use of the waters or for

purposes of safety.

(d) All other recreational uses of the waters of the state,
except those specifically permitted herein, are prohibited,
without the permission of the landowner. Prohibited recreational
uses 1include but are not limited to the following: (i) the
operation of all-terrain vehicles or other motorized vehicles not
primarily designed for operation wupon the water; (ii) the
recreational use of surface waters in a stock pond or other
private impoundment fed by an intermittently flowing watercourse;
(iii) thé recreational use of~§aters while diverted away from a
natural water body for beneficial use pursuant to Title 85,
chapter 2, part 2; (iv) big game hunting; (v) the placement or
creation of any permanent or semipermanent object, such as a duck

blind or boat moorage; and (vi) the use of a stream bed as a

right-of-way for any purpose when water is not flowing therein."
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MONTANA STATE SENATE
CONFERENCE COMMITTEE ON HB 265
MINUTES OF THE MEETING

April 10, 1985

The Conference Committee on HB 265 was called to order at
2:55 p.m. on April 10, 1985, by Senate Chairman Fred
VanValkenburg in Room 325 of the State Capitol.

ROLL CALL: The following conference committee members were
present: Senator VanValkenburg, Senate Chairman; Senator
Yellowtail; Senator Galt; Representative Keyser, House
Chairman; Representative Krueger; Representative Mercer;
and Representative Ream.

CONSIDERATION OF HB 265: Senator VanValkenburg stated the
procedure he felt would be best to follow would be to ask

the House Chairman to make some opening statements as to the
reasons they rejected the Senate amendments and where they
would like this conference committee to go. Representative
Keyser stated rather than referring to the amendments, he
would rather just refer to the page in the salmon colored
bill. He then referred to page 5, lines 14 and 15, which in
effect are Senator Galt's committee of the whole amendment.
That was the first amendment he wanted to address. Senator
VanValkenburg asked if there were other issues they intended
to raise with respect to the bill as it came out of the Senate
other than Senator Galt's committee of the whole amendment.
Representative Keyser responded yes, the other problem occurred
at page 4, line 1. The House would like to have its language
put back in. Senator VanValkenburg asked if that included

the language on page 4, lines 5 and 6, which in effect

would add the stricken language back in and strike after
swimming, "except within 100 yards of any occupied dwelling,
and hiking." Representative Keyser replied yes. Senator
VanValkenburg asked that he explain why. Representative
Keyser replied they had some problems with the hiking lan-
guage, but they would like to take out some of the objectionable
language. However, since this is not a free conference com-
mittee, they have to reject the Senate amendment that was
adopted and go back to the way the House presented it to the
Senate to start with.

Senator VanValkenburg commented this particular language
was never an issue on the floor of the Senate. Senator
Yellowtail stated the language "except within 100 yards of
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any occupied dwelling" related to swimming. The Senate felt
it was inappropriate for swimmers to carry on such activities
in close proximity to someone's house. Hiking should be
included to cover the case where the fisherman were fishing
up the stream and his small child were along for the trip.
Senator Galt pointed out the 100-yard distance was accepted
in the committee unanimously. Representative Keyser stated
they had no problem with the 100-yard language, but the whole
amendment was thrown in with one amendment, and they didn't
feel hiking was a water-related activity. They don't like
the word hiking, and they don't feel it refers to water-
related activities.

Representative Mercer felt Senator Yellowtail's concern
about a child's hiking around with a fisherman would be
covered by the language on lines 6 and 7 that speaks to
related incidental uses, and, therefore, they would not

need hiking in the bill. Representative Ream believes

what happened was the words "other water-related activities"
were struck and then hiking was inserted to cover the kinds
of concerns Senator Yellowtail referred to and that is why
the two together were important. They would like to see the
original language in that portion restcred. Senator Galt
asked if the conference committee could address the standing
committee amendments. Senator VanValkenburg responded yes,
as the vote in the House was to reject the Senate amendments.

Representative Krueger stated if we start opening it into
other areas, that would also include natural barriers.
Representative Keyser didn't mind the language "except within
100 vards of an occupied dwelling" if it had swimming in,

but hiking should be out.

Senator VanValkenburg commented he said the House language

got in on a split vote. He asked if Senator Galt supported
hiking. Senatdr Galt responded no. Senator VanValkenburg
stated if we strike the Senate language and put in other
water-related pleasure activities, that would have the effect
of taking hiking out, but it would not provide the 100-yard
protection for swimming. He asked if that would be acceptable.
Senator Galt responded it is an improvement. He asked what
other water-related pleasure activities might include.

Representative Krueger stated it would include the very
situation outlined. It was intended to have some correspond-
ing relationship to the water. Representative Ream thought
the language is consistent with the supreme court and that is
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probably why it went in originally. He doesn't think there
are any other water-related activities. Senator Galt asked

if duck hunting would be a water-related activity. Represent-
ative Krueger stated it would be. Representative Keyssar
assumed it would be included also.

Senator VanValkenburg stated one of two motions would ke in
order. Either the Senate recede from amendments 11 and 12
and that they accede in the amendments of the House that
correlate to that same area, or that the House accede in
Senate amendments 11 and 12. The first motion would have
the effect of taking the House language, and the second
would have the effect of taking the Senate language. Repre-
sentative Kreuger stated he would prefer to take the other
amendment first before we vote. Chairman VanValkenburg

felt that the bulk of the conference committee's.discussion
would take place with Senator Galt's amendment, and this one
is no big deal.

Senator Yellowtail moved that the Senate recede from
standing committee amendments 11 and 12. The motion carried
with Senator Galt voting in opposition. Senator VanValken-
burg then moved to Senator Galt's committee of the whole
amendment. Representative Keyser stated the supreme ccurt
in its decision talked about the beds and the banks up to the
high water mark. Senator Galt's amendment handled first
class streams. 1In effect, something which has been taking
place for 100 years all of a sudden cannot take olace.
Senator Galt responded it does not apply to any streams

that are navigable because the fishing statute which is on
the books is still there. Representative Keyser stated you
set up a conflict between this law and the fishing statute.
That would mean the floaters that we have had on the Madison
River could no longer step out of that boat, they would
basically have to stay on the water. If you can't use the
bank up to the high water mark, then you take that away Irom
every floater. Senator Galt disagreed.

Representative Krueger stated he would like to hear the
Senator's basis for striking the beds and the banks. Senator
Galt replied in all of the rivers not declared navigable,

the beds and the banks belong to the adjoining landowners,

and by not striking this, you are taking awayv property rights.
Justice Haswell stated they should not misconstrue these
things; the court was talking about two separate cases.
Representative Krueger replied they addressed a good portion
of that concern with regard to the prescriptive easement.

When they applied a stronger prescriptive easement, they were
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not changing the ownership of this land. Senator Galt

replied you are not taking the ownership, but you are taking
the use of it. The supreme court decisions just related to
the Dearborn and the Beaverhead Rivers. They admonished

not to overanalyze the case in terms of what the court might
do in the future. Senator VanValkenburg asked if that were

a transcript of some remarks Justice Haswell made last
December to some public gathering. Senator Galt replied

vyes, and Justice Haswell is also the judge who wrote the
decisions. Senator VanValkenburg pointed out he is not -

on the court any longer. Representative Krueger stated

there was some concern with relation to smaller streams

and their usage. We effectively addressed that issue by
allowing the Fish and Game to promulgate rules and making
provisions for individuals to have hearings. We may have
problems, but by doing this, we are especially addressing

those types of concerns on how thcse smaller streams will be
addressed. Senator Galt stated the average landowner dcesn't a
want the Fish and Game promulgating rules about those streams. ﬁ
That is where their corrals and pens are. Representative Keyser
asked if the Fish and Game can make restrictions on the i
streams now. Senator Galt replied they probably could. ﬁﬁﬁ

i

=

%

Senator VanValkenburg stated as he reads this legislative
directive, page 8, lines 10 on, and in particular page 9,

lines 1-5, the legislature already said these rules would

be to give the commission the authority to limit the public

use to protect the landowners' use. Senator Galt asked who
protects the landowner and the use he wants to make of it.
Senator VanValkenburg responded without any rules, it is

really a case-by-case determination in the courts. Represen-
tative Krueger stated an individual landowner would have the
right of redress through the Fish and Game Commission, although
there might be problems in terms of timeframes. That was their
attempt, which was to give some protection to landowners and
give them some' ability to have some input. Senator Galt

stated it was nice to allow them to have some input into the
land that they paid taxes on and they own. Representative
Mercer thought one of the big problems they were running into
is the difference between Class I and Class II streams.

%
-

Senator Galt's amendments don't work on Class I, but they

would on Class II. As broad as the definition of Class I
waters is, that means Class II waters are pretty small creeks.
Something that is that small should always require the
landowner's permission to use the creek. Senator VanValkenburg
asked if he meant to use the water itself. Representative
Mercer stated or the bed or the bank. Senator VanValkenburg
asked if they thought you could have the legislature prohibit
the use of Class II streams under the Curran and Hildreth

W &%m‘éiﬁ%ﬂ [ I
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decisions. Representative Mercer replied if the Fish and
Game can, the legislature can. It is unconstitutional

for any individual landowner to prevent someone from re-
creating on a stream. All waters are owned in trust for

the public. That makes the state the trustee. That means if
it is in the best interests of the landowner to prohibit

use, they can do that. He does not think it would be
unconstitutional. Representative Keyser agreed, but

stated Senator Galt's amendment did not do that. The amend-
ment applies to both Class I and Class II waters.. .Represen-
tative Krueger disagreed with Representative Mercer's ;
analogy. Senator Galt was saying the House, in establishing
the Fish and Game procedure was saying it was very generous
to allow input. The purpose was to try to establish a means
of regulating those types of uses that would not be
appropriate on those streams. They spent a long time
examining that type of procedure. There was a consensus it
was an equitable means of regulating those types of streams.
By excluding beds and banks, you are effectively managing
them. Senator VanValkenburg pointed out two problems with
Senator Galt's arguments. In reading Hildreth in particular,
but also Curran, the court says public use of the waters and
the bed and the banks of the Beaverhead was not determined by
title. The word "and" causes him to say the court is saying
something further than just the water. Senator Galt's
amendment doesn't conform to the court's decisions. All it
does is create a lot of confusion. Second, it in many cases
conflicts with Senator Yellowtail's floor amendments. He is
not sure what happened in the Senate the day they voted on
these amendments. The Senate had a lengthy debate on Senator
Yellowtail's amendments, to which Senators Crippen and Galt
were opposed. Thereafter, the Senate had a short discussion
about Senator Galt's amendment. Going back and reading one
against the other, there are conflicting portions. Senator
Galt stated in Hildreth, the court held navigability for
recreational purposes is limited. It refers to the Curran
case as authority for that rule. Curran gave them authority
to only use the surface waters. Therefore, Hildreth was
referring to surface waters. Senator Van Valkenburg asked
if that were Mr. Bottomly's opinion. Senator Galt replied
yes. Representative Ream stated Representative Keyser
mentioned something that is important and that is the angling
statute. If there were any taking of property, it goes

back to 1933. He thinks we are also flying in the face of
the angling statute read. Representative Ream then read the
text of the statute. Senator Galt stated the statute talks
about the high water marks on navigable streams, lakes, and
sloughs. Representative iercer agreed with what Senator

Van Valkenburg said in that the supreme court decisions
speak of the water, the beds, and the banks. The amendment

has to come out. If we were free to do what we wanted to do,
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we would be able to restrict the uses. Unfortunately, we
must deal only with the amendments. The bill says thsa
commission may regulate the use of surface waters, and
they would not be able to restrict the use of the bed and -
the banks. It is critical Senator Galt's amendment come i
out, but he would like to address Senator Galt's concern.

Tied into a non-free conference committee, there is not
much this conference ccmmittee can do.

Senator Galt asked for one of two motions: that the House
accede to Senator Galt's floor amendment or the Senats re-
cede freom that amendment. Representative Ream moved that
the Senate recede from Senator Galt's floor amendment. The
motion carried with Senator Galt voting in opposition.

Senator Yellowtaill then pointed out that what remained

would be the Senate standing committee amendments and his
floor amendments. He gathered from the earlier discussion
that the House would be inclined to accede to the remailnder
of the Senate amendments. If not, the House needed to speak
to those to which it would not agree. Representative Keyser responded,
they don't agree with the lake amendments, out they would not ‘W“ﬁ
get into that now because he realizes the political rami-
ficationrs. Senator Galt moved that lakes be reinserted in
the bill -- in other words, everything that took lakes

away from this bill would be placed back in it. Mr. Petesch
stated the Senate standing committee amendments Ne. 5, 7, and
8 would be affected. However, amendment No. 8 also includes
the definition of occupied dwelling. Senator VanValkenburg
stated the motion would be that the Senate recede Iror
Senate standing committee amendments No. 5, 7, and 8.

Mr. Petesch stated that a portion of Senate amendment No.

33 also deals with lakes. Senator VanValkenburg interpreted
Senator Galt's motion to be the Senate would recede from
amendments No. 5, 7, and 8, and 33. Senator Galt stated that
was correct. Representative Mercer stated since Flathead
Lake sits in his district, he is concerned about this.

The supreme court talked about surface waters, and Flathead
Lake is surface watar. The public has the right to use the
beds and banks, and that gives him some concern. By exclud-
ing lakes from the bill, that leaves lakes under the supreme
court decisions, and there are no regulations. By including
lakes, there are some rights. Senator Yellowtail commented
the feeling of the Senate Judiciary Committee was that lakes
present a bit of a different situation and a new set of
problems. HB 265 is tailored to streams and ownership pat-
terns that surround the streams. To address lakes in HB 285
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would have necessitated substantial reworking of the bill

to accommodate some special situations, and perhaps HB 265
was not the appropriate place to do that. Rather than do
anything with HB 265 in terms of trying to mix streams and
lakes, it was felt it would be best to avoid that issue.
Senator Galt addressed the political implications. He felt
that if you got the western legislators involved, the bill
would die. He felt that if we were so devoted to the supreme
court decisions and they say surface waters, we should put
all surface waters into this. Senator Yellowtail suggested
perhaps another bill might be the vehicle with which to do
that. He thinks there is a realistic problem and situation
that does arise under the Curran and Hildreth. HKe asked
what the difference would be between one riparian owner and
another. Representative Mercer stated he has a hard time
seeing the difference between streams and lakes. The main
distinction he sees is in July and August of the summertime
when rivers and streams are down and there is a big area for
recreation, but lakes tend to always be kept at a full level.
That is a major distinction, and they really do need to »se
dealt with separately. He 1is satisfied with the issue. The
motion to put lakes back into the bill failed with Represent-
ative Keyser and Senator Galt voting in favor of the motion.
Revpresentative Ream moved that the House accede to all otf
the remaining Senate amendments. Senator VanValkenburg
replied that would be a proper motion and would deal with
all of the remaining issues before the conference committee
if it were to pass.

The motion carried with Senator Galt voting in opposition.
Chairman VanValkenburg stated that completed the matters

that would be befcre this conference committee. Representa-
tive Keyser moved that the conference committee be adjocurned.

The motion carried unanimously.

There being no further business to come before the
conference committee, the meeting was adjourned at 3:45 p.m.

Chairman, Senator VanValkenburg

cs



PROPOSED SUBCOMMITTEE AMENDMENTS TO HB 265:

1. Statement of Intent, page 3, line 9.

Following: ''recreation."

Insert: '"The commission shall prohibit all recreation on private
impoundments which have been licensed for a private use."

2. Statement of Intent, page 3, line 10.

Following: 1line 9

Insert: '"The commission shall protect the safety of the public by
prohibiting hunting within a specified distance of occupied
dwellings."

3. Page 1, line 19.
Following: ‘''water," : : :
Strike: '"or a natural object IN OR OVER A WATER BODY!

4. Page 1, lines 23 and 24.
Following: ‘'water' on line 23
Strike: remainder of line 23 through ''stream" on line 24

5. Page 1, line 25.
Following: " (2)"
Strike: "Class I"
Insert: ''Navigable"

6. Page 2, lines 7 and 8.
Strike: subsection (¢) in its entirety
Renumber: subsequent subsections

7. Page 2, line 19.
Following: "(3) "
Strike: "Class II"
Insert: ''Nonnavigable"

8. Page 2, line 20.

Following: 'not"
Strike: ''c¢lass I"
Insert: ‘''mavigable'

9. Page 3, line 8.

Following: line 7

Insert: ' (7) "Occupied dwelling' means a building used for a human
dwelling at least once a year."

Renumber: subsequent subsections

10. Page 3, line 13.

Following: ''to"
Strike: '"diminished"
Insert: ‘"deprivation of the soil of substantially all"
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11. Page 3, line 14.

Following: 'vegetation"

~ Strike: ‘'or lack of"
Insert: '"and destyruction of its”
Following: ‘'agricultural”
Strike: ''crop"
Insert: ''vegetative"

12. Page 3, line 18.
Following: "swimming"
Insert: ''(except within 100 yards of any occupied dwelling), hiking"

13. Page 5, line 23.
Following: ''other"
Insert: ''private"

14. Page 6, line 2.
Following: '"3;"
Strike: 'OR"

15. Page 6, line 3.
Following: '"HUNTING"
Strike: "."

Insert: ";"

16. Page 6, lines 4 through 6.
Strike: lines 4 through 6 in their entirety
Renumber: subsequent subsections

17. Page 6, line 7.
Following: 1line 6
Strike: "(A)"

Insert: '(e)"
Following: ''CAMPING"
Insert: '"within 500 yards of any occupied dwelling"

18. Page 6, line 8.
Following: line 7
Strike: "(B)"
Insert: '(f)"

19. Page 6, line 9.
Following: "A"
Strike: ''PERMANENT"

20. Page 6, line 10.
Following: "MOORAGE;"
Strike: "OR"

21. Page 6, line 11.
Following: 1line 10

Strike: "(C)" SENATE JUDICIARY COMMITTEE
Insert:  "(g)" EXHIBIT NO.
DATE 032785
s o HB S5




22. Page 6, line 12.
Following: 'ACTIVITIES"
Strike: "."

Insert: "; or"

23. Page 6, line 13.

Following: 1line 12

Insert: '(h) use of a streambed as a right-of-way for any purpose
when water is not flowing therein."

24. Page 6, line 20.

Following: '"OF"

Strike: "CLASS I AND CLASS II"
Insert: 'mavigable and nonnavigable"

25. Page 7, line 7.
Following: "'SUBSECTION"
Strike: '"(5)"

Insert: '"(4)"

26. Page 8. line 1.

Following: 'over"
Strike: '"a"
Insert: ‘''an artificial"

27. Page 8. line 21.

Following: '"around"
Strike: 'matural"
Insert: ‘“fartificial"

28. Page 8. line 22.

Following: line 21

Insert: 'mot owned by the landowner on whose land the portage route
will be placed"

29. Page 8. line 7.
Following: 'court"
Insert: ", within 30 days of the decision.,"

30. Page 10, line 6.
Following: ''landowner"
Insert: ', his agent, or his tenant"

31. Page 10, line 8.
Following: 'landowner"
Insert: ', his agent,”

32. Page 10, line 12.
Following: ''supervisor"
Insert: ‘"or any member of the arbitration panel"
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33. Page 11, line 16.
Following: 1ine 15
Insert: "NEW SECTION. Section 7. Land title unaffected. The

' provisions of [this act] and the recreational uses permitted
by [section 2] do not affect the title or ownership of the
surface waters, the beds, and the banks of any navigable or
nonnavigable waters, or the portage routes within this state."

Renumber: subsequent sections
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STATEMENT OF INTENT
HOUSE BILL 265

House Judiciary Committee

A statement of intent is required for House Bill 265

because section 2(5) directs the-fish and game commission to

adopt rules governing recreational use of surface waters.

In its implementation of this bill, the long-range goal
of the commission must be to preserve, protect, and enhance
the surface waters of this state while facilitating the
public's exercise of its recreatioﬁal rights on surface
waters. The commission shall strive to permit broad exercise
of public rights, while protecting the water resource and
its ecosystem. In adopting the procedural rules required by
section 2, the commission shall emphasize that 1in close
cases the decision must be to protect the environment by
restricting or continuing to restrict recréational use,
since it is easier to prevent environmental degradation than
it is to repair it.

In developing the rules implementing House Bill 265,
the commission shall make every effort tb make the process
uncomplicated and clear. As provided in subsection (5)(b),
the commission must issue written findings and an order
whenever a request is méde for restrictions on recreational

use of a surface water or for the 1lifting of previously
SENATE JUDICIARY COMMITTEE
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DATE 032785 @ana Legislative Council

DIl s #R ern:ﬁ




Ay

10

11

13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0265/si

imposed limitations on recreational use of a surface water.
The commission may adopt rules providing for summary
dismissal of requests when a substantially similar request
has been received and acted upon within a brief time prior
to the second or subsequent requests if, during the time
period since the first request, it is unlikely that there
has been a change in the situation upon which the commissicn
based its earlier decision.

In developing the rules establishing criteria for
determination upon a request made unde; subsections (5)(a)
or (5)(b), the commission shall require that each of the
following factors that is relevant to the decision must be
considered in the determination:

(a) whether public use is damaging the banks and land
adjacent to the water body;

(b) whether public use is damaging the property of
landowners underlying or adjacent to the water body;

(c¢) whether public use is adversely affecting wildlife
or birds;

(d) whether public use 1is disrupting or altering
natural areas or biotic communities;

(e) whether public use is causing degradation of the
water quality of the water body; and

(£) any other factors relevant to the preservation of

the water body in its natural state. SENATE JUD‘C'ARYf'CUMMITTEEfE
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In making its decision after a request has been made
for restrictions of recreétional use, the commission may
impose any reasonable limitation on the recreational use of
surface waters including complete prohibition of a
particular type of recreation, prohibition of a particular
type of recreation in certain specified areas, such as
within a specified distance of a residence or other
structure, or in an appropriate case, prohibition of all

recreation. THE COMMISSION SHALL PROHIBIT ALL RECREATION ON

PRIVATE IMPOUNDMENTS WHICH HAVE BEEN LICENSED FOR A- PRIVATE

USE.

THE COMMISSION SHALL PROTECT THE SAFETY OF THE PUBLIC

BY PROHIBITING HUNTING WITHIN A SPECIFIED DISTANCE OF

OCCUPIED DWELLINGS.
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HOUSE BILL NO. 265

INTRODUCED BY REAM, MARKS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS
RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING
RECREATIONAL USE OF DIVERTED WATERS; - RESTRICTING = THE
LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR
RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY
RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION
70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. For purposes of

[sections 2 1 through %], the following definitions apply:
(1) "Barrier" means an artificial obstruction located
in or over a water body, restricting passage on or through

the water, er-a-naturai-object IN-OR-OVER-A-WATER-BEB¥ which

totally or effectively obstructs the recreational use of the
surface water at the time of use. A barrier may include but
is not limited to a bridge or fence or any other manmade
obstacle to the natural flow of water or-a-naturai-obsect
within-the-ordinary-high-water-mark-of-a-stream,.

(2) "eiass-F NAVIGABLE waters" means surface waters
“SENATE JUDTCIARY COMMITTEE
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that:

(a) 1lie within the officially recorded federal
government survey meander lines thereof;

(b) flow over 1lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed
ownership;

tey--£rew--through--pubtie--tands;--WHIBE--WEFHIN---FHE

BOYUNBARIES-OF-SHEH-BANBS+

td¥(C) are or have been capable of supporting THE

FOLLOWING commercial activity ACTIVITIES: LOG FLOATING,

TRANSPORTATION OF FURS AND SKINS, SHIPPING,. COMMERCIAL

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION,

OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES

HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [THE

EFFECTIVE DATE OF THIS ACT]; or

te}3(D) are or have been capable of supporting
commercial activity within the meaning of the federal
ﬁavigability test.

(3) "Etass-IT¥ NONNAVIGABLE waters" means all surface

waters that are not etass-*¥ NAVIGABLE waters.

(4) "COMMISSION" MEANS THE FISH AND GAME COMMISSION

PROVIDED FOR IN 2-15-3402.

t4¥(5) "Department" means the department of fish,
wildlife, and parks provided for 3mﬁ%§%ﬁ5éﬁ%}tﬂMMﬂﬂ£
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t5¥(6) "Diverted away from'a natural water body" means
a diversion of surface water through a manmade water
conveyance systém, including but not limited to:

(a) an irrigation or drainage canal or ditch;

(b) an industrial, municipal, or domestic water
system;

(c) a flood control channel; or

(d) a hydropo%er inlet and discharge facility.

(7) "OCCUPIED DWELLING" MEANS A BUILDING USED FOR A

HUMAN DWELLING AT LEAST ONCE A YEAR.

fé}f?}(Sz "Ordinary high~water mark" means the 1line
that water impresses on land by covering it for sufficient
periods to cause physical characteristics that distinguish
the area below the line from the area above it.
Characteristics of the area below the 1line include, when
appropriate, but are not limited to diminished-terrestriat

vegetation-or-tack-of-agricutturat-crop-vatue DEPRIVATION OF

THE SOIL OF SUBSTANTIALLY ALL TERRESTRIAL VEGETATION AND

DESTRUCTION OF -ITS AGRICULTURAL VEGETATIVE VALUE. A FLOOD

PLAIN ADJACENT TO SURFACE WATERS IS NOT CONSIDERED TO LIE

WITHIN THE SURFACE WATERS' HIGH-WATER MARKS.

t7#¥$83(9) -ta} "Recreational use" means with respect to
ctass—--F SURFACE waters: fishing, hunting, swimming (EXCEPT
WITHIN 100 YARDS OF ANY OCCUPIED DWELLING), HIKING, floating

in small craft or other flo%ﬁﬁ%ﬁnﬂuﬂ§Mép&iMMTﬁfating in
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motorized craft unless otherwise prohibited or regulated By
law, or craft propelled by oar or paddle, OTHER

WATER-RELATED PLEASURE ACTIVITIES, and related unavoidable

or incidental usesy-within-the-ordinary-high-water—-mark--of
the-waters,
tb}-—-Recreationai--use--means--with-respect-to-ctass-Iz
waters-ati-of-the--uses—-set--foreh-—-in--subsection—-{tFytay+
except—-—that-—-itt-does-not-incitudes;-without-permission-of-the
tandewners
tty--overnight-ecampings
ttiy-big-game-hunting-or-uptand-bird-huntings
tttty-operation--of--ati-terrain--vehictes---or---other
moterized-vehicies-not-primarity-designed-£for-operation-upen
the-water;
tivy-the--ptacement——-or——creation--of--any-permanent-or
semipermanent-object-such-as-a-permanent-duck-biind-or--boat
moerage;-or
tvy--other~--activities---which---are---not-—-primariiy
water-retated-pteasure-activitiess
t8+£93(10) "Supervisors" means the board of supervisors
of a soil conservation district, the directors of a grazing
district, or the board of county commissioners if a request
pursuant to [section 3(3)(b)] is not within the boundaries
of a conservation district or if the request is refused by

the board of supervisors of a soil conservation district or
SENATE JUDICIARY COMMITTEE
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the directors of a grazing district.

£384(11) "SURFACE WATER" MEANS, FOR THE PURPOSE OF

DETERMINING THE PUBLIC'S ACCESS FOR RECREATIONAL USE, A

N\

NATURAL WATER BODY, ITS BED, AND ITS BANKS UP TO THE

AN

ORDINARY HIGH-WATER MARK.

NEW SECTION. Section 2. Recreational use permitted -- =

limitations -- exceptions. (1) Except as provided in

subseetion—-—-{3y SUBSECTIONS (2) THROUGH (4), all etass-%

SURFACE waters that are capable of recreational use as.
deféned—-in-fsection—if?%fa?%7—inciuding;the—beds-underiying
them-and-the-banks-up-to-the-erdinary-high~water—-marksy may
be so used by the public without regard to the ownership of
the land underlying the waters.
‘fif—-Except—as—provéded-&n-subsection-fB};—aii—c&ass-ii
waters-that-are-capabie-of-recreationat-use--as--defined--in
tseectton--1{Fytbitr--tnetuding--the-beds-undertying-them-and
the-banks—-up-to-the-ordinary-high-water-mark;-may-ne-so-used
by-the-pubiie-withouvt-regard-to-the-ownership--of--the--tand
undertying--themy--except--that--recreationat--tuse--dees-net
ineiunde-those—-activities-exeinded-in-fsection-t7?3tb¥i~
t3¥(2) The right of the public to make recreational
use of. surface waters does not include the-right~to-make

recreationat--use-—of~—wakers, WITEOUT PERMISSION OF THE

LANDOWNER :

a THE OPERATION OF ALL-TERRAIN VEH%%&E? OR OTHER
(a) SENATT IUDITARY ¥
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MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON

THE WATER;

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock

pond or other PRIVATE impoundment fed by an intermittently
flowing natural watercourse; or

t+b¥(C) THE RECREATIONAL USE OF WATERS while diverted

away from a natural water body for beneficial use pursuant
to Title 85, chapter 2, part 2 or 3; €R

(D) BIG GAME HUNTING+;

+3+-—-FHE-RIGHY-OF-THE-PUBRIE~-PO-MAKE--RECREATIONAL--HSE

OP--EbASS—~1I-WATERS-BOES-NOF¥-INELEBBE7-WITPHOBFP-PERMISSION-OF

THE-HANDOWNER+

tAy(E) OVERNIGHT CAMPING WITHIN 500 YARDS OF ANY

OCCUPIED DWELLING:

+B¥(F) THE PLACEMENT OR CREATION OF ANY PERMANENT OR

SEMIPERMANENT OBJECT, SUCH AS A PERMANEN® DUCK BLIND OR BOAT

MOORAGE; 6R

t€+(G) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY

WATER-RELATED PLEASURE ACTIVITIES+; OR

(H) USE OF A STREAMBED AS A RIGHT-OF-WAY FOR ANY

PURPOSE WHEN WATER IS NOT FLOWING THEREIN.

+4¥(3) The right of the public to make recreational
use of surface waters does not grant any easement or right
to the public to enter onto or «cross private property in

order to use such waters for recreational pur
| SENATE JUDICIRRY COMMITTEE
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t5¥(4) THE COMMISSION SHALL ADOPT RULES PURSUANT TO

87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY,

OR THE PROTECTION OF PUBLIC AND PRIVATE PROPERTY, GOVERNING

RECREATIONAL USE OF €bLASS—-*--AND--€BASS--if NAVIGABLE AND

NONNAVIGABLE WATERS. THESE RULES MUST INCLUDE THE FOLLOWING:

(A) THE ESTABLISHMENT OF PROCEDURES BY ' WHICH ANY

PERSON MAY REQUEST AN ORDER FROM THE COMMISSION:

(I) LIMITING, RESTRICTING, OR PROHIBITING THE TYPE,

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER;

OR

(II) ALTERING LIMITATIONS, RESTRICTIONS, OR

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSED

BY THE COMMISSION; AND

(B) PROVISIONS REQUIRING THE ISSUANCE OF WRITTEN

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT

TO THE RULES ADOPTED UNDER SUBSECTION +5%(4)(A).

+534¢6%(5) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school trust lands or any rights of lessees of such
lands under-iease-on-tthe-effective-date-of-this-acti.

NEW SECTION. Section 3. Right to portage -

establishment of portage route. (1) A member of the public
making recreational use of surface waters may, above the
ordinary high-water mark, portage around barriers in the

least intrusive manner pOSSlblﬁﬁwAﬁyﬂﬁﬁdﬁ%’Cﬁﬁm?ﬁﬁ to the
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landowner's land and violation of his rights. >

(2) A landowner may create barriers across streams for
purposes of land or water management or to establish land
ownership as otherwise provided by 1law. If a landowner
erects a barrier STRUCTURE pursuant to a design approved by
the department and the barrier--is--designed--not--to--and
STRUCTURE does not interfere with the public's use of the
surface waters, the public may not go above the ordinary
high-water mark to portage around the barrier STRUCTURE.

(3) (a) A portage route around or over & AN ARTIFICIAL

barrier may be established to avoid damage to the
landowner's land and violation of his rights as well as to
provide a reasonable and safe route for the recreational
user of the surface waters.

(b) A portage route may be established when either a
landowner or a member of the recregting public submits a
request to the supervisors that such a route be established.

(c) Within 45 days of the receipt of a request, the
supervisors shall, in consultation with the landowner and a
representative of the department, examine and 1investigate
the barrier and the adjoining land to determine a reasonable
and safe portage route.

(d) Within 45 days of the examination of the site, thé

supervisors shall make a written £finding of the most

appropriate portage route. SENATE JUDICIARY COMMITTEE

EXHIBIT NO 2
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(e) The cost of establishing the portage route around
artificial bar:iers must be borne by the involved landowner,
except for the construction of notification signs of such
route, which is the responsibility of the department. The
cost of establishing a portage route around natural

ARTIFICIAL barriers NOT OWNED BY THE LANDOWNER ON WHOSE LAND

THE PORTAGE ROUTE WILL BE PLACED must be borne by the

department.

(£) Once the route is established, the department has

‘the exclusive responsibility thereafter to maintain the

portage route at reasonable times agreeable to the
landowner. The department shall post notices on the stream
of the existence of the portage route and the public's
obligation to use 1t as the exclusive means around a
barrier.

(g) If either the landowner or recreationist disagrees
with the route described in subsection (3)(e), he may

petition the district court, WITHIN 30 DAYS OF THE DECISION,

to name a three-member arbitration panel. The panel must
consist of an affected landowner, a member of an affected
recreational group, and a member selected by the two other
members of the arbitration panel. The arbitration panel may
accept, reject, or modify the supervisors' finding under
subsection (3)(d).

(h) The determination of the arbitration panel is
SENATE JUDICIARY COMMITTEE
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binding upon the landowner and upon all parties that use the
water for which the portage is provided. Costs of the
arbitration panel, computed as for jurors' fees under
3-15-201, shall be borne by the contesting party or parties;
all other parties shall bear their own costs.

(i) The determination of the arbitration panel may be
appealed within 30 days to the district court.

(j) Once a portage route is established, the public
shall use the portage route as the exclusive means to
portage around or over the barrier.

NEW SECTION. Section 4. Restriction on 1liability of

landowner and supervisor. (1) A  person who makes
recreational use of surface waters flowing over or through
land in the possession or under the control of another,
pursuant to [section 2], or land while portaging around or
over barriers or while portaging or using portage routes,
pursuant to [section 3], does not have the status of invitee

or licensee and is owed no duty by a landowner, HIS AGENT,

OR HIS TENANT other than that provided in subsection (2).

(2) A landowner, HIS AGENT, or tenant is liable to a

person making recreational use of waters or land described
in subsection (1) only for an act or omission that
constitutes willful or wanton misconduct.

(3) No supervisor OR ANY MEMBER OF THE ARBITRATION

PANEL who participates in a decision regarding the placement
SENATE JUDICIARY COMMITTEE
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of a portage route is 'liable€ to any person who whiite--making
recreationat--use--of--the--surface--waters-is-indured-white

using IS INJURED OR WHOSE PROPERTY IS DAMAGED BECAUSE OF

PLACEMENT OR USE OF the portage route except for an act or

omission that constitutes willful and wanton misconduct.

NEW SECTION. Section 5. Prescriptive easement not

acquired by recreational use of surface waters. (1) A
prescriptive easement is a right to use the property of
another that 1is acquired by open, exclusive, notorious,
hostile, adverse, continuous, and uninterrupted use for a
period of 5 years.

(2) A prescriptive easement cannot be acquired
through:

(A) recreational use of surface waters, including:

(I

)
(II

the streambeds underlying them; and
the banks up to the ordinary high-water marky; or
of

(III) ANY portage routes over and around barriers; OR

(B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO

REACH SURFACE WATERS.

Section 6. Section 70-19-405, MCA, is amended to read:
"70-19-405. Title by prescription. 6eeupancy Except as

provided in [section 5], occupancy for the period prescribed

by this chapter as sufficient to bar an action for the

recover £ the ropert confers a title theret
y o property SENATE JUDICIARY COMMITTEE o
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denominated a title by prescription, which is sufficient
against all."”

NEW SECTION. SECTION 7. LAND TITLE UNAFFECTED. THE

PROVISIONS OF [THIS ACT] AND THE RECREATIONAL USES PERMITTED

BY [SECTION 2] DO NOT AFFECT THE TITLE OR OWNERSHIP OF THE

SURFACE WATERS, THE BEDS AND BANKS - OF - ANY NAVIGABLE OR

NONNAVIGABLE WATERS, OR THE PORTAGE ROUTES WITHIN THIS

STATE.

NEW SECTION. Section 8. Severability. If a part of

this act is invalid, all valid parts that are severable from
the invalid part remain in effect. 1If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 9. Applicability. Sections 5 and

6 apply only to a prescriptive easement that has not .been
perfected prior to [the effective date of this act].

NEW SECTION. Section 10. Effective date. This act is

effective on passage and approval.

-End-

SENATE JUDICIARY COMMITTEE
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SENATE JUDICIARY SUBCOMMITTEE ON STREAM ACCESS @yc

Issues of Deadlock

QQPP};. Prohibit all recreational use on non-navigable streams without
the consent of the landowner.

¢
'oof\éfzs Definition of lake - prohibit all recreational uses on lakes within
"Qﬂffsv 100 yards of an occupied dwelling.

Statement in the bill that natural barriersﬁi?d portage around them
is not addressed. (Carid W arurdis

a. Method of determining portage route - as in bill or only
through permission, purchase, or condemnation.

b. Barriers subsequent to effective date of act - landowner must
provide portage between low and high water marks.

5. Deletion of hunting as a recreational use.
Y 6. Insertion, p. 6, line 12, "as defined in (section 1{8]).

% 7. Remove '"other water-related pleasure activities' from definition of
recreational use.

¢

8. Definition of navigable - remove subsections (c) and (d).

9. Discussion topic -- Whether to include hiking and swimming in
recreational use.

adg
‘(\/’) ,3/ < SENATE JUDICIARY COMMITTEE
Y 5 EXHIBIT NO.__3
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DEADLOCK ISSUE #1 - AMENDMENT TO GREY BILL:

1. Page 6, line 22.

Following: 1line 21

Insert: '"(3) The public has no right to make recreational use of
nonnavigable waters without permission of the landowner."

Renumber: subsequent subsections

SENATE JUDICIARY COMMITTEE
EXH'BIT NO.

pate_ v 32785
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DEADLOCK ISSUE #2 - AMENDMENTS TO GREY BILL:

0 A 1. Page 2, line 1.
Following: Page 1, line 25.
Insert: ", other than lakes,'"

J7%2.  Page 2, line 21.
y Following: 'NAVIGABLE waters"
Insert: ", except lakes"

:Jx 3. Page 3, line 9,
¥ Following: line 8
Insert: '"(7) "Lake" means a body of water where the surface water
is retained by either natural or artificial means and the natural
flow of water is substantially impeded."

4. Page 6, line 22,

Following: 1ine 21

Insert: ' (3) The right of the public to make recreational use of
lakes does not include any use within 100 yards of an occupied
dwelling, without the permission of the landowner.'

Renumber: subsequent subsections

SENATE JUDICIARY COMMITTEE
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DEADLOCK ISSUE #3 - AMENDMENT TO GREY BILL:

1. Page 10, line 8.
Following: 1line 7

Insert: '"(4) Nothing contained in [this act] addresses the issue
of natural barriers or portage around said barriers."

and et

aen }‘\Cx'\;ﬂlgc b \

sul” .

~
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DEADLOCK ISSUE #4 - AMENDMENTS TO GREY BILL:

1. Page 8, line 2 through page 10, line 7.

Following: "(2)'" on line 2

Strike: remainder of line 2 through page 10, line 7, in its entirety

Insert: "Portage routes {around existing barriersy may only be
acquired by:

(a) 1landowner permission;

(b} purchase; or

\
(c) -eminent domain, as provided in Article II, section 29,

of the Montana constitution.

(3) If a landowner places an artificial barrier across a
water body after Jthe effective date of this actd, he must
provide portage between—the-low-and high-water-mar¥ks."

2. Page 10, line 8.
Following: 1line 7
Strike: "(3)"
Insert: "(4)"

TECHNICAL AMENDMENTS TO CONFORM BILL: -

1. Page 9, line 20 through line 1 on page 5.
Strike: subsection 10 in its entirety
Renumber: subsequent subsection

2. Page 10, line 12,
Following: '"landowner"
Strike: 'and supervisor"

3. Page 10, line 24 through line 5 on page 11.
Strike: subsection (3) in its entirety

SENATE JUDICIARY COMMITTEE
EXHIBIT NO.
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DEADLOCK ISSUE #5 - AMENDMENTS TO GREY BILL:

1. Page 3, line 23.
Following: "fishing,"
Strike: ‘'hunting,"

2. Page 6, line 9.
Following: "(D)"
Strike: "BIG GAME"

SENATE JUDICIARY COMMITTEE
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DEADLOCK ISSUES #6 AND #7 - AMENDMENTS TO GREY BILL:

1. Page 4, lines 2 and 3.
Following: ‘'paddle,' on line 2
Strike: remainder of line 2 through "ACTIVITIES," on line 3

2. Page 6, line 19.
Following: “ACTIVITIES"
Insert: '"as defined in [section 1(9)]"

SENATE JUDICIARY COMMITTEE
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DEADLOCK ISSUE #8 - AMENDMENTS TO GREY BILL:
1. Page 2, line 3.

Following: ''thereof;"

Insert: 'or"

2. Page 2, line 7.

Following: ‘'"ownership"
Strike: ;"
Insert: "."

3. Page 2, lines 10 through 19.
Strike: subsections (¢) and (D) in their entirety

SENATE JUDICIARY COMMITTEE
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DISCUSSION TOPIC - AMENDMENT TO GREY BILL:

1. Page 3, lines 23 and 24.
Following: ‘'hunting," on line 23
Strike: remainder of line 23 through '"HIKING," on line 24

SENATE JUDICIARY COMMITTEE
EXHIBIT NO.
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10.

11.

12,

ALLIANCE PROPOSED AMENDMENTS

> ]

Page 1, line 25,
Strike navigable waters
Insert Class I

Page 2, line 1.
Before that, insert "other than lakes"

Page 2, lines 2 & 3.
Strike & reletter subsections.

Page 2, line 20.
Insert Class II, strike nannavigable

Page 2, line 21.
Before that, insert "other than lakes"
Insert Class I$, strike nonnavigable.

Page 3, line 6.
After system, insert "at the point where the waters
are subjected to treatment™”

Page 5, line 5
After mark, insert "except lakes"

Page 6, line 9

After ; insert:

(E) OVERNIGHT CAMPING WITHIN EITHER SIGHT OF OR
WITHIN 500 YARDS OF ANY OCCUPIED DWELLING;

(F) THE PLACEMENT OR CREATION OF ANY PERMANENT
STRUCTURE OR OBJECT SUCH AS A PERMANENT DUCK
BLIND OR BOAT MOORAGE.

Page 6, lines 10-12, reinsert.

Page 6; line 13
Strike (E), insert (A) and after "camping", strike
remainder of sentence

Page 6, line 15
Strike (F), insert (B) and after any, strike
"npermanent or"

Page 6, line 16
After semipermanent, insert "or seasonal"
After object strike remainder of sentence.

SENATE JUDICIARY COMMITTEE
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13.

14,

15.

16.

177

Page 6, line 18
Strike (G), insert (C)

Page 6, line 20
Strike (H), insert (D)

Page 7, line 4
Insert "Class I and Class II"
Strike navigable and nonnavigable

Page 10, line 10

Insert: A

(k) Nothing contained in this zct addresses the
issue of natural barriers or the portage around
natural barriers and nothing contained in this
act makes such portage legal or illegal.-

Page 12, line 8

Insert:

NEW SECTION. Section 9. Lakes. Nothing in this act
addresses the recreational use of sur®ace waters upon
lakes as such water bodiess are definec in 75-7-202.

Renumber remaining sections.
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HOUSE BILL NO. 265
INTRODUCED BY REAM, MARKS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS
RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING
RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE
LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR
RECREATION; ESTABLISHING‘ THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY
RECREATIONAL USE OF = SURFACE WATERS; AMENDING SECTION
70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE
AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. For purposes of

[sections 2 1 through 5], the following definitions apply:
(1) "Barrier" means an artificial obstruction located
in or over a water body, restricting passage on or through
the water, d1//4//A8ELLAL/ /AU Y/ /N / DR/ /GYER/ N / RATER/ /BGDY
which totally or effectively obstructs the recreational use
of the surface ;ater at the time of use. A barrier may
include but is not limited to a bridge or fence or any other
manmade obstacle to the natural flow of water dr¥/4&//atisvaY
BUJECL/AILRIA/ LAE/BLALIRLLY /RIGH/ RALEL /BAL K/ BT/ 4/ SYLE4M.
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(2) "Class I waters" means surface waters other than
lakes that:

(a) flow over lands that have been judicially
determined to be owned by the state by reason of application
of the federal -navigability test for state streambed
ownership;

(b) are or have been capable of supporting THE

FOLLOWING commercial d<&¥i¥i¥y ACTIVITIES: LOG FLOATING,

TRANSPORTATION OF FURS AND SKINS, SHIPPING, COMMERCIAL

GUIDING USING MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION,

OR _THE TRANSPORTATION QOF ME?CHANDISE, AS THESE ACTIVITIES

HAVE BEEN DEFINED B8Y PUBLISHED JUDICIAL OPINION AS OF [THE

EFFECTIVE DATE QOF THIS ACT]; or

(c) are or have beén capable of supporting commercial
activity within the meaning of the federal navigability
test.

(3) "Class 1II watefs" means all surface waters other
than lakes that are not class I waters.

(4) "COMMISSION MEANS THE FISH AND GAME COMMISSION

PROVIDED FOR IN 2-15-3402.

LAY (5) “Department" means the department of fish,

wildlife, and parks provided for in 2-15-=3401.
{8y (6) "Diverted away from a natural water body"
means a diversion of surface water through a manmade water

conveyance system, including but not limited to:

SENATE JUDICIARY COMMITTEE
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(a) an irrigation or drainage canal or ditch;

(b) an industrial, municipal, or domestic water
system at the point where the waters are subjected to
treatment; |

(c) a flood control channel; or

(d) a hydropower inlet and discharge facility.

(7) "OCCUPIED OWELLING" MEANS A BUILDING USED FOR A

HUMAN DWELLING AT LEAST ONCE A YEAR.

{67277 (8)  "Ordinary high-water mark" means the
line that water impresses on land by covering it for
sufficient periods to cause physical characteristics that
distingﬁish the area below the line from the area above it.
Characteristics of the area below the 1line include, when
appropriate, but are not limited to dIdidAidWed/ A rrisd
Wity / 62/ /VadM / b/ /AP Y Y UYAY / £AtfY /4 &Y 4é DEPRIVATION

OF THE SOIL OF SUBSTANTIALLY ALL TERRESTRIAL VEGETATIGON AND

DESTRUCTION OF ITS AGRICULTURAL VEGETATIVE VALUE., A FLOOD

PLAIN ADJACENT TO SURFACE WATERS IS NOT CONSIDERED TO LIE

WITHIN THE SURFACE WATERS' HIGH-WATER MARKS.

L77487  (9) L4  "Recreational use" means with
respect to Hlass///I  SURFACE waters: fishing, hunting

swimming (EXCEPT WITHIN 100 YARDS OF ANY OCCUPIED DWELLING),

HIKING, floating in small craft or other flotation devices,

boating in motorized craft unless otherwise prohibited or

requlated by law, or craft propelled by oar or paddle, OTHER

SENATE JUDICIARY COMMITTEE
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WATER-RELATED PLEASURE ACTIVITIES, and related unavoidable

or incidental uses{/HALNAN /e /BEdIRALY/ MG Mooy /hALk/ A1
LWe/WALELS, |

L8/ / Riethohsat Vel [ A58/ RvelahvVs/ I LER ] fesshvots /¥ 8/ RS/ /1T
NALELE/ [dYY [ IR | K18/ IURE8/ 19 | FIAAM / ANV 1 $LBAELELBAI /LT VLAY {
EXCEBL/ RNAR/ /Y [ dBBE/ WOk /XA [ [ R LIERBAL ) pAARAAEAGN /oY /L8
ELEPTLTY,

L1)//64¢RIGRY/E4MBIAGS

L11)/814/ddde/RaRL IR/ BF /dBL AR/ BT Ed /AR LAGS

LLLLY// BPELALLBR/ 1 B/ | AAAS I MtrcalihY ) MYV / 19T / 1 B EE
AGLOLIZ88/ /4SR1E1E4/ /AGL/ I BELAAL LY/ /dbd 14REd/ /181 )/ bger L LIbH
upen tAe/Adrery |

LAY/ e / PVttt [ B8/ /SXRALTBR/ /AT | ARV / pAERANEARS /62
$enIgErndAent/ /dd Jot / /SUa / /o) | B / plkhbtent/ [ BLLk/ /81IRA/ /62
boat Wéérddeé[/br

47711 180URY [ | FQAINLY LS |/ MVUORY [/ ek [/ ABES [ BETHALLITY
WALELAYE A1 S0/ BT S4LULE/ dELIF 1L 184,

(87497 4yay

"Supervisors" means the board of superviso

rs of a soil conservation district, the directors of a grazing
district, or the. board of county commissioners if a request p
ursuant to [section 3(3)(b)] is not within the boundaries of a
conservation district or if the request is refused by the boa
rd of supervisors of a soil conservation district or the direc

tors of a grazing district.
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LI8Y (l1) "SURFACE WATER" MEANS, FOR THE PURPOSE OF

DETERMINING THE PUBLIC'S ACCESS FOR RECREATIQONAL WUSE, A

NATURAL WATER BODY, ITS BED, AND ITS BANKS UP T0 THE

ORDINARY HIGH-WATER MARK, EXCEPT LAKES.

NEW SECTION. "Section 2. Recreational use permitted =--

limitations -- exceptions. (1) Except as provided in

$dBdeeY dh//L3Y SUBSECTIONS (2) THROUGH (4), all ¢£X&44

L SURFACE waters that are capable of recreational use as
defrinéd/// 47/ 1/ LARLRALES 1 1 MSINKENVYY 1 1 IdYdd il / /1 /XRe / / /' 6éd4
underlying WA/ /ld /AN / RahKA 1L/ T RO/ 7 ERE/ / BLBIAAL Y/ /AT GH

water mark, may be so used by the public without regard to

the ownership of the land underlying the waters.

L2777 £AEptN /847 DAY /1R 7 ASRRAAAY /43T {7 AN/ /21488
11 Kerehs /UNEY 1 ALL/ /dadT Ve / 61/ el iktval/ /1 dEE/ /o /dEFinéd
in Wyybvybﬁ/dxﬂ»(bAAA//IﬂilédZﬁg//VVd/Aﬁ%ﬁ#/Ahdétdylhg//iwém
and the/ /Bddi(d / L/ T 1 ERE AR /R G/ ekl [ Rd LK { / fraly/ /B8
so_used By/ AN /BUBLIE/ AWIMANOAN/ /¥4 id/ Y T ERE/ ARRAAYILY /65
the land JAdErYyInd//tReén]//EXECEpt//LRAL//teEYEdL1dA4L//dg¢é
does not IAEIAdE//LAEEE//AELIHIY 168/ /XL dded//iA/ /P4 1dH
1(7)(b)]. )

{37 (2) The right of the public to  make

recreational use of surface waters does not include {Hé

right to make HIveIVYIATY//ASH///BF///%dLétd,  WITHOUT

PERMISSION OF THE LANDOWNER:

(a) THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER

SENATE JUDICIARY COMMITTEE
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MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON

THE WATER;

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock
pond or other PRIVATE impoundment fed by an intermittently
flowing natural watercourse; 8¢

{8y (C) THE RECREATIONAL USE OF WATERS while diverted

away from a natural water body for beneficial use pursuant
to Title 85, chapter 2, part 2 or 3; OR

(D) BIG GAME HUNTING;

(E) OVERNIGHT CAMPING WITHIN EITHER SIGHT OF QR WITHIN
500 YARDS OF ANY OCCUPIED DWELLING;

(F) THE PLACEMENT OR CREATION OF ANY PERMANENT STRUCTURE
OR OBJECT SUCH AS A PERMANENT DUCK BLIND OR BOAT MGORAGE.

(3) THE RIGHT OF THE PUBLIC TO MAKE RECREATIONAL USE OF

CLASS II WATERS DOES NOT INCLUDE, WITHOUT PERMISSION OF THE

LANDOWNER:

(A) OVERNIGHT CAMPING;

(B) THE PLACEMENT OR CREATION OF ANY SEMIPERMANENT OR

SEASONAL 0BJECT; OR

(c) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY

WATER-RELATED PLEASURE ACTIVITIES/ ; OR

(D) USE OF A STREAMBED AS A RIGHT-OF-WAY FOR ANY PURPOSE

WHEN WATER IS NOT FLOWING THEREIN,

fA7 (3) The right of the public to make recreatiocnal
use of surface waters does not grant any easement or right to
the public to enter onto or cross private property in order
SENATE JUDICIARY COMMIﬁE%—
EX4'BIT NO.—“Z oo
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{37 (4) THE COMMISSION SHALL ADOPT RULES PURSUANT TO

87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY, OR

THE PROTECTION OF PUBLIC AND PRIVATE PROPERTY, GDVERNING

RECREATIONAL USE OF CLASS I AND CLASS II WATERS. THESE RULES

MUST INCLUDE THE FOLLOWING:

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY PERSON

MAY REQUEST AN ORDER FROM THE COMMISSION:

(I) LIMITING, RESTRICTING, OR PROHIBITING THE TYPE,

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER; OR

(II) ALTERING LIMITATIONS, RESTRICTIQONS, OR PROHISITIQONS

ON RECREATIONAL USE OF A SURFACE WATER IMPOSED BY THE

COMMISSION; AND

(B) PROVISIONS REQUIRING THE ISSUANCE QOF WRITTEN

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT TO

THE RULES ADOPTED UNDER SUBSECTION £3) (4)(A).

L3787 (5) The provisions of this section do not
affect any rights of the public with respect to state-owned
lands that are school trust lands or any rights of lessees of

such lands JdAdEér/Iéd4&/6A/PIRE/EFLeLLIde/ddL e/ /LR18/d¢¥ ).

NEW SECTION. Section 3, Right to partage --
establishment oF\portage route. (1) A member of the public
making recreational use of surface waters may, above the
ordinary high-water mark, portage around barriers in the least
intrusive manner possible, avoiding damage to the landowner's

land and violation of his rights.
SENATE JUDICIARY COMMITTEE
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(2) A landowner may create barriers across streams for
purposes of land or water management or to establish 1land
ownership as otherwise provided by law. If a landowner erects
a Wdrriér STRUCTURE pursuant to a design approved by the
department and the WaYvVev/L4//de/sighed /AdY/ Mo/ /dAd STRUCTURE
does not interfere with the public's use of the surface
waters, the public may not go above the ordinary high-water

mark to portage around the Bd¥7fié¥ STRUCTURE.

(3) (a) A portage route around or over & AN ARTIFICIAL

barrier may be established to avoid damage to the landowner's
land and violation of his rights as well as to provide a
reasonable and safe route for the recreational user of the
surface waters.

(b) A portage route may be established when either a
landowner or a member of the recreating public submits a
request to the supervisors that such a route be established.

(c) Within 45 days of the receipt of a request, the
supervisors shall, in consultation with the landowner and a
representative of the department, examine and investigate the
barrier and the adjoining land to determine a reasonable and
safe portage roufe.

(d) Within 45 days of the examination of the site, the
supervisors Vshall make a written finding of the most
appropriate portage route.

(e) The cost of establishing the portage route around

SENATE JUDICIARY COMMITTEE
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artificial barriers must be borne by the involved landowne:,
except for the construction of notification signs of such
route, which is the re;ponsibility of the department. The
cost of establishing a portage route around  AL¥drdY
ARTIFICIAL barriers NOT OWNED BY THE LANDOWNER ON WHQOSE LAND

THE PORTAGE ROUTE WILL BE PLACED must be borne by the

department.

(f) Once the route is established, the department has
the exclusive responsibility thereafter to maintain the
portage route at reasonable times agreeable to the landowner.
The department shall post notices on the stream of the
existence of the portage route and the public's obligation to
use it as the exclusive means around a barrier.

(g) If either the landownef or recreationist disagrees-
with the route described in subsection (3)(e), he may petition

the district court, WITHIN 30 DAYS OF THE DECISION, to name a

three-member arbitration panel. The panel must consist of an
affected landowner, a member of an affected recreational
group, and a member selected by the two other members of the
arbitration panel. The arbitration panel may accept, reject,
or modify the suaervisors' finding under subsection (3)(d).

(h) The determination of the arbitration panel {is
binding upon the landowner and upon all parties that use the
water for which the portage 1s provided. Costs of the

arbitration panel, computed as for Jurors' fees under

SENATE JUDICIARY COMMITTEE
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3-15-201, shall be borne by the contesting party or parties;
all other parties shall bear their own costs.

(i) The determination of the arbitration panel may be
appealed within 30 days to the district court.

(J) Once a - portage route is established, the public
shall use the portage route as the exclusive means to portage
around or over the barrier.

(k) Nothing contained in this act addresses the issue of
natural barriers or the portage around natural barriers and
nothing contained in this act makes such portage legal or
illegal.

NEW SECTION, Section 4. Restriction on 1liability of

landowner and supervisor. (1) A person who  makes

- recreational use of surface waters flowing over or through

land in the possession or under. the control of another,
pursuant to [section 2], or land while portaging around or
over barriers or while portaging or using portage routes,
pursuant to [section 3], does not have the status of invitee

or licensee and is owed no duty by a landowner, HIS AGENT, OR

HIS TENANT other than that provided in subsection (2).

(2) A landowner, HIS AGENT, or tenant is liable to a
person making recreational use of waters or land described in
subsection (1) only for an act or omission that constitutes

willful or wanton misconduct.
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EXHIBIT NO
-10- DATE ODI3IR785
BILL NO f/<3 25



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LAY AT

(3) No supervisor OR ANY MEMBER OF THE ARBITRATION PANEL

who participates in a decision regarding the placement of a

portage route

i

s 1liable

to

any person

who WHIYd//d4K1Ad

YecreALidAdY//agé/ /B8 //LRE/ /s TAEE/ /AL ELE// 18/ /1AL ed/ /hALLE

déing IS INJURED - OR WHOSE PROPERTY

IS DAMAGED BECAUSE OF

PLACEMENT OR USE OF the portage route except for an act or

omission that constitutes willful and wanton misconduct.

NEW SECTION.

Sectio

acquired by recreational

n 5,

use

of surface

a right to wuse

by

prescriptive easement 1is
another that 1is acquired
adverse, continuous,

hostile,

period of 5 years.

af

open, exclusive,

Prescriptive

waters.

easement not

(1) A

the oproperty of

and uninterrupted use

( the streambeds underlying them; 4dd

2
A) recreational use of surface waters, including:

notorious,

for a

) A prescriptive easement cannot be acquired through:

(II) the banks up to the ordinary high-water mark{; or

(III) ANY portage rddfé£ over and around barriers; OR

(8) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO

REACH SURFACE WATERS.

Section 6. Section 70-19-405, MCA, is amended to read:
"70-19-405. Title by prescription. 0dédpdvéy Except
as provided in [section 5], occupancy for the period
SENATE JUDICIARY COMMITTEE -
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prescribed by this chapter as sufficient to bar an action for
the recovery of the property confers a title tpereto,
denominated a title by prescription, which 1is sufficient
against all."

NEW SECTION. .- SECTION 7, LAND TITLE UNAFFECTED. THE

PROVISIONS OF [THIS ACT] AND THE RECREATIONAL USES PERMITTED

BY [SECTION 2] DO NOT AFFECT THE TITLE GR OWNERSHIP OF THE

SURFACE WATERS, THE BEDS AND BANKS OF ANY NAVIGABLE OR

NONNAVIGABLE WATERS, OR THE PORTAGE ROUTES WITHIN THIS STATE.

NEW SECTION. Section 8. Severability, If a part of

this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is

invalid in one or more of its applications, the part remains

~in effect in all valid applications that are severable from

the invalid applications.

NEW SECTION. Section 9. Lakes. Nothing in this act
addresses the recreational use of surface waters of lakes as
such water bodies are defined in 75-7-202,

NEW SECTION. Section 10. Applicability. Sections 5 and

6 apply only to a prescriptive easement that has not been
perfected prior to [the effective date of this act].
NEW SECTION. Section 11. Effective date. This act is

effective on passage and approval.

-End-

) SENATE JUDICIARY COMMITTEE
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Amendments to HB 265, Grey Bill

1. Page 1, line 25.
Following: "means"

Strike: "surface waters"
Insert: "rivers and streams"”

2. Page 2, line 7.
Following: "ownership;"
Insert: "or"

3. Page 2, lines 10 through 19. --

Following: " (C)" - :

Strike: remainder of line 10 through "test" on line 19

Insert: "have been historically used for floating in cances,
kayaks, or multiperson watercraft"”

4, Page 2, line 20.
Following: "all"
Strike: "surface"

5. Page 2, line 21.
Following: 1line 20

Strike: "waters"

Insert: "rivers and streams"

6. Page 2, line 22.
Following: 1line 21
Insert: "{4) "Class A waters" means all nonnavigable rivers and
streams including any lakes or reservoirs located therein,
regardless of whether the lakes or reservoirs are navigable.
(5) "Class B waters" means all navigable rivers and
streams, including any lakes or reservoirs located therein,
except those waters specifically included as Class C waters.

(6) "Class C waters" means:
(a) the main stem of the:
(i) Yellowstone river:

(ii) Missouri river;

(iii) Flathead river;

(iv} Xootenal river;

(v) Big Horn river; and

(b) any lake or —reservoir located in a river

enumerated in subsection (a)."
Renumber: subsequent subsections

7. Page 3, line 22.
Following: "to"
Insert: ":"

SENATE JUDICIARY COMMITTEE
EXHIBIT No.
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8. Page 3, line 23.

Following: "€iass-z"

Strike: "SURFACE"

Insert: "Class C"

Following: "fishing" R
Insert: "below the ordinary high-water mark"

Fcllowing: "fishing,"

Insert: T"waterfowl"

Following: *“hunting,"

Insert: "big game hunting with a long bow cr shotgun except

within 500 yards of any occupied dwelling or other structure
impounding domestic 1livestock or wused for agricultural
purposes,"

9. Page 3, line 24.

Following: "WITHIN"

Strike: "100"

Irsert: "300"

Following: "HIKING"

Insert: "below the ordinary high-water mark"

10. Page 4, lines 2 and 3.

Following: "paddle," on line 2.

Strike: remainder of line 2 through "ACTIVITIES," on line 3

Insert: "day camping below the ordinary high-water mark except
within 500 yards of any occupied dwelling, any use allowed
on Class A or Class B waters,”

11. Page 4, line 4.

Following: "uses"

Insert: "of the land below the ordinary high-water mark when
such use 1is necessary to accomplish a permitted use or for
purposes of safety;" /}

U\

12. page 4, line 5. @

Following: line 4

Insert: "(b) Class B waters: antlng in craft propelled by oar
or paddle, sw1mm1ng except/w1th1n 300 yeards of an occupied
dwelling, hiking below the jordinary high water mark, fishing
where permitted by ®7-2-305, and any use of the land
underlying the water ﬁﬁ“ﬁ“@uch use is temporarily necessary
to accomplish a permitted use or for purposes of safety; and

(c) Class A waters: floating in small craft or other
flodtation devices, fishing from the surface of the water,
and any use of the land underlying the water when such use
is temporarily necessary for purposes of safety"

13. Page 5, lines 2 through 5.
Strike: subsection (11) in its entirety.

\1\;.3 "{ d"s
P h)14 Page 6, line 9,
Following: "HUNTING"
Insert: " except as provided for on Class C waters"
SENATE JUDICIARY COMMITTEE
EXHIBIT NO
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15. Page 6, line 19. -
Following: "ACTIVITIES"
Insert: "as determined by the commission”

16. Page 8, lines 4 through 9.
Following: "law." on line 4
Strike: remainder of line 4 through "STRUCTURE." on ‘line 9

17. Page 8, line 10.

Following: "(a)"

Strike: "A"

Insert: "An exclusive"

Following: "route"

Insert: "above the ordinary high-water mark"

18. Page 8, line 12.

Following: "landowner's"
Strike: "land"
Insert: '"property"

19, Page 8, line 15,
Following: "(b)"

Strike: "A"

Insert: "The exclusive"

Following: '"route"

Insert: ", referred to in subsection (a),"

20. Page 8, line 22.

Following: "route"

Insert: "when one is determined by the supervisors to be
necessary in the interests of public health or safety, or
for the protection of public or private property."

21. Page 8, line 24.

Following: "Supervisors"

Insert: "in consultation with the department"”

Following: "written"

Strike: "finding of"

Insert: "recommendation concerning whether a portage route is

needed, and”
22. Page 8, line 25.
Following: "route"
Insert: "if one is determined necessary"

23. Page 9, line 1.

Following: " (e)}"
Strike: "The"
Insert: "Where the landowner agrees to the establishment of the

recommended exclusive portage route, the"

24. Page 9, line 2.
Following: "barriers"

Insert: "owned by the landowner that are construc &ﬂﬁe
effective date of this act]" S%.N/ﬁ"é Jﬁﬁf&lﬁ?tﬁﬁw

EXHIBIT NO Wi
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25. Page 9, line 5.
Following: "establishing"

Strike: "a"

Insert: "other"

Following: "portage" R
Strike: ‘“route"

Insert: "routes"

26. Page 9, line 9.

Following: line 8

Insert: " (f) where the landowner refuses to agree to the
establishment of the recommended exclusive portage route
around an artificial barrier that the commission determines
constitutes a condition dangerous to public health or
safety, the department may condemn an easement for such a
route. The cost of estabiishing such a route must be borne
by the department, including the construction and
maintenance of notification signs."

Renumber: subsequent subsections

27. Page 9, line 16 through
Strike: subsections (g), (h)
Renumber: subsequent subsection

page 10, line 7.
, and (i) in their entirety

28. Page 12 line
Following: }ine 8

Insert: "NEW EECTION. Section 8. Petition for reclassification.

(1) Upon receipt of a petition from 100 persons for

reclassificabion of a river or stream from Class B to Class

C, the depa&t ent shall conduct hearings on the petition.

The depar ment\ shall take testimony on the proposed

reclassifig¢ation\and make findings. The department shall

make a recommenda ;ii\to the legislature if it finds that a

reclassification is proper. Only the legislature may make
the reclassification.

(2)/ The departmeﬁt\may adopt rules prescribing the form
and content of petitions\"

Renumber: subsequent sections'
//
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HOUSE’ BILL NO. 265

INTRODUCED BY REAM, MARKS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALL¥ DEFINING LAWS
RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBITING
RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE
LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR
RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING
THAT A PRESCRIPTIVE EASEMENT CANNOT BE ACQUIRED BY
RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION
70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Definitions. For purposes of

[sections 2 1 through S], the following definitions apply:
(1) "Barrier" means an artificial obstruction located
in or over a water body, restricting passage on or through

the water, er-a-naturat-obtect IN-O6R-OVER-A-WAFER-BOB¥ which

totally or effectively obstructs the recreational use of the
surface water at the time of use. A barrier may include but
is not limited to a bridge or fence or any other manmade
obstacle to the natural flow of water or-a-naturai-object

within-the-ordinary-high-water-mark-of-a-stream,.

(2) "€tass—% NAVIGABLE waters" means
SENATE JUDICIARY COMMITTEE
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DATE D32785 Z\C’\
Mﬂana Lagisiative Council

U R oy T

Y INevs O‘W\CI
Streams



13

14

15

16

17

18

19

v'20

21
22
23
24

25

unaVLgabll;ty_testw- (¢

HB 0265/grey

that:

(a) 1lie within the officially recorded federal
government survey meander lines thereof;

(b) flow over 1lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed

ownership; or

m

tej—-£iow-~through--pubiic——tands;--WHIHE--WEIPHIN-—-FE

BOUNDARIES-OP~SBEH~-BANBS+

+d¥(C) are—er—tave “been capable—of-supporting THE

FOLLOWING-—commercial—aettv+ty ACTIVITIES: —LOG - FLOATING,

TRANSPORTATIONOF—FURS AND  SKINS, -—-SHIPPING,—-COMMERCIAT"

GUIDING-USING-MULTIPERSON WATERCRAFT, PUBLIC TRANSPORTATION,

OR THE TRANSPORTATION-OF-MERCHANDISE, "AS ~THESE—ACTIVITIES™

HAVE—-BEEN... DEEINED BY PUBLISHED JUDICIAL.OPINION--AS-OF~[THE"

EFFECTIVE DATE-OF~-THIS—ACT]: or

te¥(D)_—are—or—have—>been—capable—of—sUpporting—

Gommefeiai’“activffy“~withir““the meanrng“~ofﬂ-%he-—éedefai
}] e bpc/ .:,' :;_\,(;(‘.' jg \)fr"é o f*;’)’)‘\‘/\’l N Cand
o sy B oywold pElon war o tve

(3) "etass-IT NONNAVIGABLE waters" means all -surface

waters that are not etass-I NAVIGABLE waters— r(vev& dnd TH7I™ >4

p.- per LS ammet i L 3RS et G,

(4) "COMMISSION" MEANS THE FISH AND GAME COMMISSION

PROVIDED FOR IN 2-15—3402.

t+4¥(5) "Department" means the department of £fish,

wildlife, and parks provided for in 2-15-3401.
SENATE JUDICIARY COMMITTEE
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~—
S Y
c 3
t53(6) "Diverted away from a natural water body" means ~2 S
a diversion of surface water through a manmade water :€<§
1% ]
conveyance system, including but not limited to: §_3
(a) an irrigation or drainage canal or ditch; g\ T
.
- (b) an industrial, municipal, or domestic water 42~E
system; < %
3 =
(c) a flood control channel; or +« &
a5
(d) a hydropower inlet and discharge facility. e
b
(7) "OCCUPIED DWELLING" MEANS A BUILDING USED FOR A \'ﬂc
<

HUMAN DWELLING AT LEAST ONCE A YEAR.

£6¥17¥(8) "Ordinary high-water mark" means the 1line

¢h O+ Gy
fleYi¥al d n/"/"

that water impresses on land by covering it for sufficient s ;’
periods to cause physical characteristics that distinguish B é

: o =
the area below the line from the area above it. %ivz
Characteristics of the area below the 1line include, when ‘§~i
appropriate, but are not limited to diminished-terrestrial 2.§
vegetation-or-tack-of-agricuiturat-crop-vaiue DEPRIVATION OF ﬁ; z ;
THE SOIL OF SUBSTANTIALLY ALL TERRESTRIAL VEGETATION AND 6—2/

DESTRUCTION OF - ITS AGRICULTURAL VEGETATIVE VALUE. A FLOOD

BOSTRVI N 2

PLAIN ADJACENT TO SURFACE WATERS IS NOT CONSIDERED TO LIE

wme hantin
pd Cl!l;f"l

Jute |

WITHIN THE SURFACE WATERS' HIGH-WATER MARKS. RAE
+#7¥£8¥(9) +ta} "Recreational use" means with respect to ’ é;é S
CLRSS & a'”\‘f" 7 LA IRy ‘J‘f"/k)
ctass——-% ~SUREAGE-waters. flShln%, hunglngwasw1mm1ng {EXCEPT /)
3.19 Y Y LR O -

e VU

WITHIN 366 YARDS OF ANY OCCUPIED DWELLING), HIKING,y floating

oA

below re geyies Fal WJ_‘:

in small craft or other flotation devices, boating in Ve
SENATE JUDICIARY COMMﬂTEE
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motorized craft unless otherwise prohibited or regulated by

. A gy cavmpy
law, or craft propelled by oar or paddle, ~-OBHER
céﬁzw;+w€,pfﬁwwﬂ/4 nigw -watey - < f’fﬂgf within seo y&v35 o dn.
.WA@ER»REEATEU‘“PEEKSURE‘“RCTTVLT*ES, .and related unavoidable

/"ccjv(fa, Ol -ﬂ,«« uLe o o~ Sl (0S8 = ov Clecs 3 werer ©,
or 1nc1dental usesy —wzthtﬂ the- ord:natv-htgh-watet—-ma~k——o-

~ e Z e

the waters. S NrLlovd fo Gecomlic

P

fb}—-éécreatienai——:ge—-means--with—respect—tc—c&asé—fi
waters—alti-of-the--usea--set--forth--in--subsection-—-tF3tars
except~—bhat-—-tt-does~not-inctudes;-without-permissien-of-the
tandowners

t+y--evernight-campings

ti+t3-bitg-game-hunting-or-uptand-bird-huntings

tttty-eperation--of--ati-terrain--vehictes---or---other
mctorized—vehicies—not—priéaréiy—éesignea—fcr—cperatéen-upen
the-wacters

tivy-the--piacement—-or-—creation--of--any-permanent-or
semipermanent-obfect-3uch-as-a-permanent-duck-btind-er--beat
moorage;—or

tvy-—-other---activities-—--which-——--are---not-—-primariiy
water-retated-pteasure-activitiess

+83+5¥(10) "Supervisors" means the board of supervisors
of a soil conservation district, the directors of a grazing
district, or the board of county commissioners if a request
pursuant to [section 3(3)(b)] is not within the boundaries
of a conservation district or if the request is refused by

the board of supervisors of a soil conservation district or
SENATE JUDICIARY COMMITTEE
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the directors of a’grazing district.

—+FGF(II]

SURFACE —WATER"— MEANS7; —FOR—THE—PUYRPCSE OF

.DETERMINING—THE-PUBLEC-S—ACEESS -~ FORRECREATIONAL USE, A

NATURAL _ WATER—BODY¥+—FTS—BED, ~ AND T'ITS™ BANKS UP TO~THE

-~ORDINARY—-HEGH=WATER MARK. __——-

NEW SECTION. Section 2.

limitations -- exceptions. (

subseection——-t+3% SUBSECTIONS ({

Recreational use permitted --
1) Except as provided in

2) THROUGH (4), all etass-=

SURFACE waters that are capable of recreational use as=

defined--in-tsection-i{?ytartr-tneiunding-the-beds-undertying

them-and-the-banks-up-to-the-ordinary-high-water--marky may

be so used by the public without regard to the ownership of

the land underlying the waters.

t2y-~-Except-as-provided-in-subsection-{t3y;-ati-ctass-I3x

waters—-that-are-capabie-of-recreationat-use--as--defined--in

fsection~-~1t7¥tbytr——inctuding--the-beds-underiying-them-and

the-banks-up-te-the-crdinary-high-water-mark;-may-be-se-used

by—the—pubiic—withéut—regard—to—the-cwnership-—of—-the~—iand

underiying--themy——except--that--recreationat--use--does-not

tnciude-those-activities—excinded-in-faection-2+F3tb3i+

t33(2) The right of the public to make recreational

use of

surface waters does not include the-right-to-make

recreagtional--use——of--waters,

LANDOWNER :

(a)

WITHOUT PERMISSION OF THE

THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER

e

SENATE JUDICIARY COMMITTEE
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DATE 032785
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MOTORIZED VEHICLES NOT PRIMARILY DESIGNED FOR OPERATION UPON

THE WATER;

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock

pond or other PRIVATE impoundment ﬁed\by/énv%ﬁférﬁfggéﬁtly
f1Eying\figulaiwyafqugurse; or

tb¥(C) THE RECREATIONAL USE OF WATERS while diverted

away from a natural water body for beneficial use pursuant

to Title 85, chapter 2, part 2 or 3; €R

(D) BIG GAME HUNTING:L)v‘”',%'ﬁ:ghawéﬁé Lrcr Cass ¢ guentel,

$3+--PHE~-RIGHP-O6FP~FHE-PUBLIE-PO-MAKE-—REEREATIONAE——-HSE

EF-—-CEAS5--TF-WAFERS-BOES-NBF-INEEEBE7~-WITHOEFP-PERMISSION-OF

FEHE-DANBOWNER+

+A¥(E) OVERNIGHT CAMPING WITHIN 500 YARDS OF ANY

OCCUPIED DWELLING;

+By(F) THE PLACEMENT OR CREATION OF ANY PERMANENT OR

SEMIPERMANENT OBJECT, SUCH AS A PERMANEN?® DUCK BLIND OR BOAT

MOORAGE; 6R

+€¥(G) OTHER ACTIVITIES WHICH ARE NOT PRIMARILY

P oy oard dy e
WATER-RELATED PLEASURE ACTIVITIESz; OR ¥ @5 o¢#rr2d &y

Soer e L,

(H) USE OF A STREAMBED AS A RIGHT-OF-WAY FOR ANY

PURPOSE WHEN WATER IS NOT FLOWING THEREIN.

+4¥(3) The right of the public to make recreational

use of surface waters does not grant any easement or right

to the public to enter onto or cross private property in

order to use such waters for recreational pur%ose%f
SENATE JUDICIARY OMMITTEE
—6—  EXHBIT NO._——
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t+5+(04) THE COMMISSION SHALL ADOPT RULES PURSUANT TO

87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY,

OR THE PROTECTION OF PUBLIC AND PRIVATE PROPERTY, GOVERNING

RECREATIONAL USE OF E€BASS--~i--ANB--€BASS--¥: NAVIGABLE AND

NONNAVIGABLE WATERS. THESE RULES MUST INCLUDE THE FOLLOWING:

(A) THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY

PERSON MAY REQUEST AN ORDER FROM THE COMMISSION:

(I) LIMITING, RESTRICTING, OR PROHIBITING TEE TYPE,

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SURFACE WATER;

OR

{IT) ALTERING LIMITATIONS, RESTRICTIONS, OR

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSED

BY THE COMMISSION; AND

(B) PROVISIONS REQUIRING THE TISSUANCE OF WRITTEN

FINDINGS AND A DECISION WHENEVER A REQUEST IS MADE PURSUANT

TO THE RULES ADOPTED UNDER SUBSECTION +53%(4)(A).

t5¥t6¥(5) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school ‘trust lands or any righ;:s of lessees of such
lands under-iease-en-fthe-effective-date-of-this-acet.

NEW SECTION. Section 3. Right to portage -

establishment of portage route. (1) A member of the public
making recreational use of surface waters may, above the

ordinary high-water mark, portage around barriers in the

least intrusive manner possible, avoidin damage to the
SENATE JUDICIARY COMMITTEE
__ EXHIBIT NO B 265

DATE 032785
aH1 NO %ﬂScQéf;
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1 landowner's land and violation of his rights.
2 (2) A landowner may create barriers across streams for
3 purposes of land or water management or to establish laad
4 ownership as otherwise provided by law. If—a—landowner
2
/bof S—erects a barriér STRUCTURE-pursuant to a design approved by
- 6 - —the-department-and-—the-—barrier--ts--designed--not~=to--and
7 ——STRUCTURE- -does - not-_.interfere with the.publicls-use-of..the
8 --~—surface waters, the public may not go above--the__grdinary
-~ 9 thhwwatef~ma;k~%eﬂpertagé“atoﬁnd‘fﬁ“’EET?;;; -STRUCTURE. ______
lyt\ /r'\ f‘/(\'St'*- UCV““'M’-/'“.‘} l\q,n Mgt NGO L
;;)f 10 (3) (a). X portage rcute around or over & AN ARTIFICIAL
1 barrier may be established to avoid damage to the
P 4 105/(’ '\I
- 12 landowner's %aad and violation of his rights as well as to
13 provide a reasonable and safe route for the recreational
- 14 user of the surface waters. ‘ : o . / s
o The rrctugi i cele ~ T r Sugseciin (05
15 (b) /A’portage rout%,may be established when either a
16 landowner or a member of the recreating public submits a
17 request to the supervisors that such a route be established.
18 (c) Within 45 days of the receipt of a request, the
19 supervisors shall, in consultation with the landowner and a
20 representative of the department, examine and investigate
21 the barrier and the adjoining land to determlne a reasonable e
WHEN 072 15 377 emined Lo Tp@ Su ply w57{3:””,«_L,‘
22 and safe portage route, p&ees3* -~ AvAj;*" - k"l"‘o e *
Fov Tné yvo,."( “on ¢ i ‘Wuuhc_ ov priva’l {:f" oy /
o 23 (d) Within 45 days of the examlnatlon of the site, the
¢, vn aacsuldation wita Toeoon Freo
~ 24 supervisors/wshall make a written fxnd;ng~_af the most
' { ) Ny 5
- ol O o B o -+ ) r"'\lru‘;
/~§5 appropriate portage route, (v 0"° o >‘Cﬁm””?‘f{°‘°ﬁ_jbi(i L
( SENATE JUDICIARY COMMITTEE s { {C/w Af Lt \ Loy 1e e
. o "
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Vi
(e)fawhe cost of establishing the portage route, around
suvea By the '
artificial barriergAmust e borne by the involved landowner,

except for the construction of notification signs of such

route, which is the responsibility of the department. The
e r/'r;“‘\‘.i

cost of establishing ~a portage +oute around naturaz

ARTIFICIAL barriers NOT OWNED BRY THE LANDOWNER ON WHOSE _AND

THE PORTAGE ROUTE WILL BE PLACED must be borne by the

- ™

- 3

Y
-

department.
" Y ~

)
4 , ~ e
x/,' — I3 -:.“_‘», . 2

¢ - —

£ ;
(f) Once the route is established, the department has

the exclusive responsibility thereafter to maintain the

portage route at reasonable times agreeable to the

landowner. The department shall post notices on the stream

of the existence of the portage route and the public's
obligation to wuse it as the exclusive means around a
barrier.

tg—I1f either-the-landowner—or-recreationist—disagrees

with—the --route-..described —in subsection. _(3)(e). _he _may_

petition-the -district -court,-WITHIN 30 DAYS OF THE DECISION,

to name a three-member arbitration panel....The _panel_ _must

consist---of ~—an--affected landowner, a member-of -an affected.

recreational-group,. and-a.-member selected-by-the—two—other—~

members
accept, -reject, or modify.-the...supervisors' _finding——under

subsection-(3)(4d).

h) The -determination—of the arbitfifiom—panel i&"
(h) The determinatio SENAE JUDICIARY. CoMMITTEEPaneL 18
EXiI BiT NO
-9~ DATS 03378‘5 HB 265
BitL NO Hﬁ ;\)é\{;

-of ~the arbitration panel.-The-arbitration_panel.may..
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binding—upon~the—landowner and upon all partiesﬂggégwgigﬂggg
DLSTo renmER

water—for—which-the——pdrtage is provided.—Costs—of-the
arbitration—panely—computed as for --jurors'---fees-—under--
3-15-201, shall be beorne_ by the contesting party 6t parties; ™
all other parties shalI~B&3f their Own €ostsT™

(iy—Fhe-determination of the.arbitration—panel-may—be—
appealed Within 30 days—to—the district-courts

(j) Once a portage route 1s established, the public
shall use the portage route as the exclusive means to

portage around or over the barrier.

NEW SECTION. Section 4. Restriction on 1liability of

landowner and supervisor. (1) A person who makes
recreational use of surface waters flowing over or through
land in the possession or under the control of another,
pursuant to [section 2], or land while portaging around or
over barriers or while portaging or wusing portage routes,
pursuant to [section 3], does not have the status of invitee

or licensee and is owed no duty by a landowner, HIS AGENT,

OR HIS TENANT other than that provided in subsection (2).

(2) A landowner, HIS AGENT, or tenant is liable to a

person making recreational use of waters or land described
in subsection (1) only for an act or omission that
constitutes willful or wanton misconduct.

(3) No supervisor OR ANY MEMBER OF THE ARBITRATION

cipat . decisi .
PANEL who particlpates 1n a ec151gawﬁ§%35%hﬁ?(%ﬁﬁ”?é?cement

EX.i CIiT NO. {%
- p325¢5  HB 265
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of a portage route is liable to any person who whiie--making
recreationat-—use-—of--the--aurface--waters-is-injured-whiie

using IS INJURED OR WHOSE PROPERTY IS DAMAGED BECAUSE OF

PLACEMENT OR USE OF the portage route except for an act or

omission that constitutes willful and wantcn misconduct.

NEW SECTION. Section 5. Prescriptive easement not

acquired by recreational use of surface waters. (1) A
prescriptive easement i1s a right to wuse the property of
another that 1s acquired by open, exclusive, notorious,
hostile, adverse, continuous, and uninterrupted use €for a
period of 5 years.

(2) A prescriptive easement cannot be acquired
through:

(A) recreational use of surface waters, including:

(I) the streambeds underlying them; and

(II) the banks up to the ordinary high-water marky; or

of

(IITI) ANY portage reutes over and around barriers; OR

(B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO

REACH SURFACE WATERS.

Section 6. Section 70-19-405, McA, is amended to read:
"70-19-405. Title by prescription. Becupanecy Except as

provided in [section 5], occupancy for the period prescribed

by this chapter as sufficient to bar an action for the
recovery of the property confers a title thereto,
SENATE JUDICIARY COMMITTEE

_ll__EﬁlmTNO. g HB 265
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denominated a title by prescription, which is sufficient
against all.”

NEW SECTION. SECTION 7. LAND TITLE UNAFFECTED. THE

PROVISIONS OF [THIS ACT] AND THE RECREATIONAL USES PERMITTED

BY [SECTION 2] DO NOT AFFZCT THE TITLE OR OWNERSHIP OF THE

SURFACE WATERS, THE BEDS AND - BANKS - OF ANY .- NAVIGABLE - OR-.

NONNAVIGABLE WATERS, OR THE PORTAGE ROUTES WITHIN THIS

,/'a‘“'“
STATE. Ly Te Meo sgemon 2Tem 2%
NEW SECTION. Section 8. Severability. If a part of

”

this act is invalid, all valid parts that are severable from

the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 9. Applicability. Sections 5 and

6 apply only to a prescriptive easement that has not been
perfected prior to [the effective date of this act].

NEW SECTION. Section 10. Effective date. This act is

effective on passage and approval.

-End-

SENATE JUDICIARY COMMITIES
EXif 3iT NO. .
DATE Q32785
BIL N0 HB 265 -
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Proposed Amendments to Grey Bill HB 265

&J
Sl Page 6, line 9.
"&“ - Following: "HUNTING"
Strike: ";" N R
Insert: ": (i) on nonnavigable waters; or
(ii) by\ any means other than long bow or shotgun

- on navigable waters;"

\\

0‘2 Page 6, line 13.

~&’ Following: "CAMPING"

- Insert: "within sight of any occupied dwelling or" )
¢y3 Page 6, line 14. /

~¢ Following: "DWELLING" /

Y , e

~ Insert: "whichever is less" /

AMEN/hm/HB 265

SENATE JUDICIARY COMMITTEE
EXHIBIT NO

e 032785
B no HB 65




‘secretary and chairman. Have at least 50 printed to starc.)

ROLL CALL VOTE

SENATE OCOMMITTEE JUDICIARY
Date N3 27373 Hounl
NAME

Bill No. .2 ¢ Time /7 /0 217)
/

Senator Chet Blaylock

Senator Bob Brown

Senator Bruce D. Crippen

Senator Jack Galt

XK

Senator R. J. "Dick" Pinsoneault

Senator James Shaw

Senator Thomas E. Towe

Senator William P. Yellowtail, Jr.

Vice Chairman
Sepator M. K. "¥erpit'' Daniels

Chairman
Senator Joe Mazurek

/. .
Conde S oy
Secretar%;f (;7'

Chairman

) 7 —
Non ) CLSAAN A fih

Motion: adarpt (2 (ny
- 77

(include encugh information on motion—put with yellow copy of

camittee report.)
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‘secretary and chairman. Have at least 50 printed to start.)

ROLL CALL VOTE

SENATE COMMITTEE JUDICIARY
Date D32783 L[M L Bill No. < Time /{° 09XR £
NAME YES NO
,/
Senator Chet Blaylock N
Senator Bob Brown » tx(

Senator Bruce D. Crippen

N N/
) ~

Senator Jack Galt

-
~

Senator R. J. "Dick'" Pinsoneault

Senator James Shaw

KX

Senator Thomas E. Towe ><:
Senator William P. Yellowtail, Jr. e
Vice Chairman '\<<
Senator M. K. "Kermit' Dapiels -
Chairman ﬁx{
Senator Joe Mazurek
; &
Con Ay M&q
Secretary / / (7 Chairman
A ; Rl { .
Motion: et R e .CU?LU?&L/ 4 Z’/'éj

{

(include encugh information on motion—put with yellow copy of
.t - X
comuittee report.) SENATE JUDICIARY COMMITTEE
EXH'BIT NO. [/

ate 032785
s No. | MB 265




‘sééretary and chairman. Have at least 50 printed to start.)

ROLL CALL VOTE

SENATE OOMMITTEE JUDICIARY
Date N3RAT78ST Legone Bill No. .2~ $  Time
NAME YES NO

Senator Chet Blaylock

Senator Bob Brown

Senator Bruce D. Crippen

Senator Jack Galt

Senator R. J. "Dick" Pinsoneault

Senator James Shaw

Senator Thomas E. Towe

Vice Chairman
Sepnator M. K. "Kermit" Dapiels

Chairman
Senator Joe Mazurek

Senator William P. Yellowtail, Jr. ><;

@)

Cuﬁ &é([ /:Qa_&q

Secretary (} .:;f Chairman

N - ; /
: , ’ . Lo -/ y 3
Motion: ( N pnan D SMIATT 7L S0 ok p )
] ’

Ao ho A rb/n{? hark s

(inc}ude encugh information on motion—put with yellow copy of
camittee report.) SENATE JUDICIARY COMMITTEE
EXHiaIT No.___ /R

DATE 032785
BiLL no__ R RS




secretary and chairman. Have at least 50 printed to starct.)

ROLL CALL VOTE

SENATE COMMITTEE JUDICIARY

Date N 32730 Hetino . Bill Noo REST Time /'/"/Evpm

Senator Chet Blaylock ><i

Senator Bob Brown

Senator Bruce D. Crippen

Senator Jack Galt

Senator R. J. "Dick" Pinsoneault

XA K] %

Senator James Shaw

Senator Thomas E. Towe

X<

Senator William P. Yellowtail, Jr.

Vice Chairman jﬁﬁ
Senator M. K. "Kermit" Dapiels
Chairman \<
Senator Joe Mazurek d

Secretary . Chairman

Motion: Neadlnck rssie ﬁ"/

(include encugh information on motion—put with yellow copy of
cammittee report.
) SENATE JUDICIARY commirre
EXH'BIT No,
DATE 032785
BiLL Ng MO R =



secretary and chairman.

ROLL CALL VOTE

SENATE COMMITTEE . JUDICIARY

Date (032785

et

Have at least 50 printed to starct.)

Bill No. R4S Time /54 om

2

NAME _ YES NO
Senator Chet Blaylock )Q
Senator Bob Brown y(
Senator Bruce D. Crippen y;
Senator Jack Galt /*<
Senator R. J. '"Dick'" Pinsoneault ><;
Senator James Shaw )<:'
Senator Thomas E. Towe ;X(
Senator ;Xi

William P. Yellowtail, Jr.

Vice Chairman

Senator

M, XK. "Kermit'" Daniels

Chairman

Senator

Joe Mazurek

Secretary

Motion:

&)

Chairman

Aoindest pakrdl bairea S

L}Q o /;LLCC

(include enocugh information cn motion—put with yellow copy of

camittee

report.)

SENATE JUDIC!AF}Y}}OMMITTEE
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secretary and chairman.
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ROLL CALL VOTE
SENATE CCMMITTEE JUDICIARY
Date (35S Hriinl.-  BillNo. ¢ Time /200 oM
]
NAME YES NO
Senator Chet Blaylock A
Senator Bob Brown )XL
Senator Bruce D. Crippen 5<f
Senator Jack Galt ><
Senator R. J. "Dick" Pinsoneault B(
Senator James Shaw ><

Senator Thomas E. Towe

Senator William P. Yellowtail, Jr.

Vice Chairman

Senator M. K. "Kermit'" Daniels
Chairman

Senator Joe Mazurek

KX A K

Secretary . Chairman

Motion: j?{,:[(l//ff!f_ T il X L0 amepcloct

(include encugh information on motion—put with yellow copy of

camittee report.)
SENATE JUDICIARY COMMITTEE
EX:I BIT NO. /5

DATE D32785
RILI NN (LR 4/ =




secretary and chairman.

ROLL CALL VOTE

Have at least 50 printed to starc.)

SENATE COMMITTEE JUDICIARY
Date C32735 MHonee. Bill No. RGC™ Time /205 i
NAME YES NO
s
Senator Chet Blaylock 5%\
Senator Bob Brown >
Senator Bruce D. Crippen ><‘
Senator Jack Galt ><

Senator R. J. "Dick" Pinsoneault

Senator James Shaw

Senator Thomas E. Towe

Senator William P. Yellowtail, Jr.

Vice Chairman

Senator M. K. "Kermit'' Daniels

Chairman
Senator Joe Mazurek

Chairman

gy S =

Clon e Claan TT

J - ’
LA navicable. o pmanalia aila

1L J J

(include encugh information on motion—put with yellow copy of

camittee report.)

SENATE JUDICIARY COMMITTEE

Ex48iT N0 /&
DATE 052785
B N0 HB 265




secretary and chairman.

Have at least 50 printed to star:z.)

ROLL CALL VOTE

SENATE COMMITTEE JUDICIARY
Date OC3R2T8S

feton o Bill No. R6ST . Time /R ain

Senator

Chet Blaylock

Senator

Bob Brown

Senator

Bruce D. Crippen

_Senator

Jack Galt

Senator

R. J. "Dick" Pinsoneault

Senator

James Shaw

Senator

Thomas E. Towe

K| X

Senator

William P. Yellowtail, Jr.

Vice Chairman

Senator

M. K. "Kermit'" Danials

Chairman

Senator

Joe Mazurek

Chairman

s ams /«%Lf(/(_

(include encugh information on motion—put with yellow copy of

camittee

report.)

SENATE JUDICIARY COMMITTEE

EXH'BIT NO [7
DATE 0327385

BiLL NO i%ls ;2é7:;




secretary and chairman. Have at least 50 printed to start.)

ROLL CALL VOTE

SENATE COMMITTEE JUDICIARY

pate__ (032755 Hoiiss . BillNo. 2L mime j2i3lam

NAME . YES NO
Senatof Chet Blaylock ><

Senator Bob Brown

Senator Bruce D. Crippen

Senator Jack Galt

Senator R. J. "Dick' Pinsoneault

KA PLPK PR

Senator James Shaw

Senator Thomas E. Towe

Senator William P. Yellowtail, Jr.

NAIK

Vice Chairman >Kf
Sepator M. K. "Kermit" Dapiels
Chairman .
Senator Joe Mazurek ><‘

,u)

&/ -t

Secretary . Chairman

Motion: Deadlock, Tssie #4

s amendal /v/;/
D /3'/) sonzaclt

(include enocugh information on motion—put with yellow copy of
camrittee report.)
SENATE JUDICIARY COMMITTEE

EXH!BIT NO }‘8
DATE 032785

I« 1T Ta) #6 ;2&5 o




sééretary and chairman. Have at least 50 printed to start.)

ROLL CALL VOTE

SENATE COMMITTEE JUDICTARY
Date 03278 jletiae  Bill No. R (T Time /23T .M
NAME YES NO
: }
\<

Senator Chet Blaylock 7N

Senator Bob Brown X;

Senator Bruce D. Crippen S

Senator Jack Galt 7<

Senator R. J. "Dick'" Pinsoneault

Senator James Shaw

Senator Thomas E. Towe :Xf
Senator William P. Yellowtail, Jr. X
Vice Chairman .
Senator M. K., "Kermit' Dapiels ><
Chairman ><
Senator Joe Mazurek :
@«
Secretary Chairman
Motion: Q(.{(;ﬂi [476.[”, T'{g/‘,bc I;i

(include encugh information on motion—put with yell
cammittee report.)

R Fhciary commiTTeE
EXHIBIT NO. Z?

DAT: 032785
oL N0 MR YA




secretary and chairman.

ROLL CALL VOTE

Have at least 50 printed to start.)

SENATE CCMMITTEE JUDICIARY
> . . ;-3 A

pate (F27SS fdriine.  Bill No. 2¢ ¢ Time /290 A7
NAME YES NO

Senator Chet Blayvlock e

Senator Bob Brown )(\

Senator Bruce D. Crippen ><

Senator Jack Galt e

Senator R. J. '"'Dick' Pinsoneault EX(

N
Senator James Shaw /<

Senator

Thomas E. Towe

Senator

William P. Yellowtail, Jr.

S X

Vice Chairman

Senator M. K. "Kermit' Dapiels
Chairman I
Senator Joe Mazurek )<
AN
Secretary Chairman
Motion: Diadlpck Tssiae #l, v #H 7

P
4

Do F- adto -
7

(include encugh information on motion—put with yellow copy of
camittee report.)

SENATE JUDICIARY COMMITTEE

EX4BIT NO.___ <O
DATE 032785
B o B RS




sé&retary and chairman. Have at least 50 printed to start.)

ROLL CALL VOTE

SENATE COMMITTEE JUDICIARY

Date 3I2750  fdeting . Bill No. . R4<C Time /2757 m

Senator Chet Blaylock X,

Senator Bob Brown : ><

Senator Bruce D. Crippen

Senator Jack Galt '><\

Senator R. J. "Dick' Pinsoneault X

K

Senator James Shaw

Senator Thomas E. Towe

Vice Chairman

Senator M. K. "Kermit" Dapiels
Chairman

Senator Joe Mazurek >( :

Senator William P. Yellowtail, Jr. ><;

Secretary . Chairzman

o

Motion: Dradlock. Tssie. S

(j.nCl\Xie EJM1 information on moti put with yellw cogy of
camittee report. on—
) SENATE JUDICIARY COMMITTEE

DATE

ant NO )L/.B ‘;2675




secretary and chairman.

Eave at least 50 printed to start.)

™
ROLL CALL VOTE

SENATE COMMITTEE JUDICIARY
Date O3_755 Hetne o Bill No. D Time / /5 an
NAME YES NO

Senator Chet Blaylock ><

Senator Bob Brown &

Senator Bruce D. Crippen A

Senator Jack Galt >&

Senator R. J. '"Dick' Pinsoneault X

Senator James Shaw ><

Senator Thomas E. Towe S

~Senator William P. Yellowtail, Jr. X

Vice Chairman K

Senator M. K. "Kermit" Daniels

Chairman \<

Senator Joe Mazurek z

\ |
& &/
Secretary Chairman
[ ; ; 7 2

Motion: Tou2d cmendment 2/ co Chanced

o

(include enough information on motion—put with yellow copy of

camittee report.)

- SENATE JUDICIARY COMMITTEE

EXH'BIT NO___ R &
DATE 032785
BILL N0 B RS




secretary and chairman. Have at least 50 printed to start.)
A

ROLL CALL VOTE

SENATE COMMITTIEE JUDICIARY
pate (327855 Fctia~  Bill No. 265 Time_ /2
NAME YES NO
Senator Chet Blaylock ><
Senator Bob Brown >< '
Senator Bruce D. Crippen ><
Senator Jack Galt ) . ;X;

Senator R. J. "Dick" Pinsoneault

Senator James Shaw

Senator Thomas E. Towe

Senator William P. Yellowtail, Jr.

Vice Chairman

Senator M. K. "Kermiz'' Dapiels
Chairman

Senator Joe Mazurek

XXX X X

Motion: BCT AR

(include encugh information on motion—put with yellow copy of

camittee report.)
SENATE JUDICIARY COMMITTEE
EXHBIT N0 RO
DATE 032785
Al NO )‘7//3 Ab5




STANDING COMMITTEE REPORT

Pages 1 @f 5

e Narch 27
MR. PRESIDENT i
We, your committee ON.......ccovvvienienninininen Jﬁﬁlﬂm ..............................................................
having had under consideration........................ gﬁ.ﬁﬁgﬁ“ ...........................................................
third reading copy ( ’ bi“ﬁ. )
color:
{Senstor Yellowtail)
STREAM ALLESS
HCUSE BILL

Respectfully report as follows: That

ba anemied as follows:

1. Statement of Iantemt, page 3, line 3.
Following: ‘“recrsation.”

19,83
Nozés .....
Nozés .....

Insert: “The commission shall prohibit all recreation on privats

iapoundments that havs bsenr liceased for a private use.”

2. Statement of Intsat, psge 3.
Following: 1ine 9

Insert: *The commissionm shall protect the safaety of the pablic by

pmki&itinz hunting within & specified distancs of occupied
dwellings.™

5. Page 1, 1iae 15.
Pollowiag: "water,™
Strike: "or a matural object IN OR OVER A WATER 300Y™

4. Page 1, lines 23 and 24.
Pollowing: ™water” on linme 23 ’
Strile: remsinder a! 1ine 23 through "stream™ on liae 24

5. Psze 1, line 25.
Following: “waters®
Insert: *, other than lakes,™

TESFRERLE

Chairman.



Mareh 27
fage 2 of 3

HOUSE BILL NO. 265

6, Page 2, lines 7 and 3.
Strike: subsection (c)} in its entirety
Ronmmber: subscguent subsections

7. Page 2, 1lime 29.
Followimz: “waters®
Iasert: ™, axcept lakes”

2., Page 3, liae B.

Following: lime 7

Insert: “(7) "laie” memns a bedy of water where the surface watsr ls
retained by either natural or artificial meazs and the natural
flow of water is substaatially i=peded.

(2] "Occupied dwelling™ means s bullding used for a heman
dwellinag at least cmca a yesr.”
Resumber: subsequent subsections

9. Page 3, line 13.

Following: ‘*to¥

Strike: “diainished”

Insert: “deprivation of the soil of substantially sll®

Following: *vegetatioa™

Strike: *or lack of"

Iasert: “and destruction of izs”
Following: ™agricultural”
Strixe: “crop”

Insert: “vegetative”

11. Page 3, line 13.
Following: “swisming®
Insert: “(except within 100 yards of any cccupied dwelling), hlking®

12. Page 3, liges 21 and 22.
Following: “paddle,” on line 2%
Strike: romainder of lime 21 thramgh “ACTIVITIES.™ o lime 22

13. Page 4, lines 14 through 20.

Strike: subsection (3) ia its entirety
Rerymber: subsoquent subsectioa

CONTINUDD



Paga 3 of §
ROUSE 3ILL %O, 265

i4. Page 5, line 2.
Following: “THEOUGH"
Strike: ©~{4)°¢
Insert: *(3;"

15. Page 5, line 23.
following: ‘Yether™
Insore: “privats™

16. Page €, line 2,
Following: %3¢
Strike: *“OR”

17. Page &, liae 3.

Fallowing: “HUMTINC® :

Strike: ¥, :

Insart: "except by long btow or shotzua when specifically authorized
9y the commissiona;™

13. Page 6, lines 4§ through 6.
Strike: 1lines 4 through & im their entirety
Renuuber: subsoquent subsections

19. Page 6, line 7.

Following: 1lime &

Strike: =)™

Insert: “(e)"

Pollowlng: “CAMPING™

Insert; "within sizht of any occupied dwelling or within 529 yaxds of
any oceupied dwslling, whichever is less™

20, Page 6, line 8.
Following: 1iime 7
Strike: “{B)"
Insert: “{f)®

21. Page 6, line 9.
Following: “A®
Strike: “PERMAMENT™

22. Page 6, line 10.

Following: “HOORAGE.™
Strike: "OR&™



At

Paze 4 of 5

HGUSE BILL ¥G. 253

23. Page &, line 11.
Following: iime 310
Strike: ={C)™
Ingert: ¥i{g;"

24. Page S, line 1Z.

Followipg: “ACTIVITIES™

Strike: .- '

Insert: *“as defianed in [secticu I (13)], or?

25. Page §, line 13.

Foilowing: 1liae 12

Insert: ™{k) use of a streambed a5 & right~of-wry for asy parpese
when watar 13 not flowing therein.

(3} The public has no right to make recreational use of
Class IT waters without the permission of the landowner.®
Beauxber: subsequent subsections

2§. Page 7, line 18 througd line 28, page 2.
Followlag: "(2)" oa pags 7, 1liae 18
Strike: remainder of line 15 through line 2 on page 2 in their emtirety
Insert: ™Portage routes sround existing barriers may only be acquired
. h)’:

(z) landowser permission;
{d) purchase; or

{¢} zainent domain, as provided in Article II, ssctiva 29,
of tas Hoatana constitution.

{3} 1If a landowner places an srtificisl barrisr across a2
water body after {the effective dakte of this act], he zust
provids partage.”™

27. Page 9, linme 21.
Following: 1line 29
Strike: "(j3I*
Insert: *{45)}7

CONTINUED





