MINUTES OF THE MEETING
TAXATION COMMITTEE
MONTANA STATE
HOUSE OF REPRESENTATIVES

April 20, 1985

The fifty-seventh meeting of the Taxation Committee was called
to order in room 312-1 of the state capitol at 3:12 p.m. by
Chairman Gerry Devlin.

ROLL CALL: All members were present with the exception of
Representative Asay. Also present were Dave Bohyer, Researcher
for the Legislative Council, and Alice Omang, Secretary.

CONSIDERATION OF SENATE BILL NO. 455:

QUESTIONS ON SENATE BILL NO. 455: Chairman Devlin said this
meeting is to ask questions on SB 455. Exhibit 1 is information
on this bill presented by the Department of Revenue.

Representative Raney asked what this bill does. Mr. LaFaver
said, as close as they can estimate, there is no net fiscal
impact - there may be a slight loss but it is as close to a
wash as they can determine. Mr. LaFaver said basically this
bill would tax dividends that corporations receive, called
portfolio dividends; an example of a portfolio dividend is:
Montana Power owns a few hundred shares of General Motors;

they get dividends from those shares; and under SB 455, the
Department O0f Revenue would tax those dividends; Attachment

B of Exhibit 1 shows that $231,666 would be generated from that
tax. Offsetting that amount is the allowance of corporations
in Montana to file a consolidated return and that allows a
joint venture in Montana to offset winners and losers and lower
their tax liability. He indicated that that gives Montana firms
‘the same advantage as multinational and multistate firms; and
with the bill as amended, that is the only effect on the
corporate tax. Mr. LaFaver said the rest of the bill deals
with how counties get a share of that income - now they receive
the bank tax and this would give all the counties approximately
8% of the entire corporation tax rather than just the bank tax.
He contended that from the counties' standpoint, that has some
advantages; it eliminates the extreme volatility of depending
on the bank tax and ties them to a more stable revenue source.

Chairman Develin asked if Attachment E deals with the distri-
bution of the bank tax only. Mr. LaFaver replied that the first
column deals with the average of two years from the bank tax

and the columns marked "FY86 PROPOSED" and "FY87 PROPOSED" are
the percentage the counties would receive from the corporation
license tax. The increase is due to the help of the corporate
license tax as a whole as opposed to the bank tax, he advised.
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Mr. LaFaver said Attachment E shows the amount of money each
county would receive without taxing 85% of section 243, 244,
and 245.

Chairman Devlin asked if there is any wayv the department can
forecast beyond FY 1987. Mr. LaFaver responded that he could
put a number on it but he does not feel that is acceptable.

He said, the farther you go with projecting revenue, the wider
your margin of error.

Representative Sands noted that corporations generally don't
like to file combined returns - part of the bill would allow
Montana corporations to file combined returns. He asked what
kind of company would pay more tax by filing a combined return
than it would by taking the exemptions under current law.

Mr. LaFaver said, as an example, a company that, for its overall
combined operation, there was little income from Montana.

Representative Sands inquired if these are corporations that
have high income in this state. Mr. LaFaver responded that

it would be a corporation where a small amount of their profit
was made in Montana. He referred to Attachment H of Exhibit 1,
noting that they have criteria for determining whether a com-
bined return can be filed. He said, however, there is an

area of negotiation here; it is not all black and white.

Jerry Foster from the Department of Revenue referred to
Attachment G which distinguishes between consolidation and
combination and points out some of the similarities. He said

the purpose of the combination return is, when a corporation
operates across state or national borders, they can shift income.
Under consolidation, they have to have jurisdiction over all of
the members to consolidate, he explained, and Montana is unique
in that we have unitary language in our consolidated statute.

Chairman Devlin questioned if the Department of Revenue determines
whether a corporation can file a consolidated return. Mr. Foster
answered that this is a discretionary statute and they have

tried in the past to change or repeal those statutes to no avail -
this bill takes the discretion away from the department and

allows everyone to consolidate. He said the only criteria is

80% ownership and they would follow federal rules.

Representative Gilbert noted that, on Exhibit B, the department
only used the top 45 corporations and he asked how many more
corporations are out there. Mr. LaFaver responded that these are
98-99% of everything affected by this bill.

Representative Gilbert asked if that means all of the other
corporations in the state would only contribute 1-2% from this
bill and Mr. LaFaver said that is correct.
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Representative Gilbert inquired what the refunds on Attachment D
of Exhibit 1 represent. Mr. LaFaver explained that those are
refunds from lost litigation on U.S. obligations and net operating
loss carrybacks. When a bank asks for a refund, the department
gives back 20% and the counties have to refund the remainder, he
advised; this attachment shows money that the counties cannot
anticipate needing; they have no way of knowing how well a bank
will do or if a bank has litigation; and this is not meant to

say the counties aren't making money.

Representative Gilbert asked why the corporate license tax is
increasing - is it because the department is more accurately
pursuing loopholes or because businesses are actually doing

that much better. Mr. LaFaver replied that he hoped it is due

to both; corporation license taxes are a much more dynamic
revenue source than the bank tax because the bank tax goes up and
down and this one stays flat.

Representative Gilbert asked what percentage the corporate
license fee increases. Mr. LaFaver answered that his gut feeling
is 4-5% per year but he deferred to Representative Harp who has
worked with the revenue estimates for years. Representative

Harp said we could get those figures.

Representative Gilbert indicated that he just wants to be sure
there is stability there because he sees corporations going broke
every day. Mr. LaFaver said the increase is a cause of what is
reflected in the economy as a whole and there is an inflation
component here.

Representative Switzer asked if the refunds were based on an
individual income tax basis. Mr. LaFaver responded that it is
similar to the direct relationship that a property taxpayer has.

Representative Switzer noted that Mr. LaFaver indicated that
there would be no net impact. He said someone has to be im-
pacted if there is an offset; and he asked who that someone is.
Mr. LaFaver replied that no one pays any more taxes than they
otherwise would with the Brown amendment; the reason the counties
get more is because they are getting money that the state other-
wise would have received; and prior to this bill, the state
would have gotten the entire increase.

Representative Switzer asked how the department determines how
much each county will receive. Mr. LaFaver said the 8% or
whatever is taken from the corporate license tax; and that
money is distributed to the counties by population, except no
county would get less than they got under the average.
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Representative Switzer said he was uneasy basing this on a
population basis.

Representative Williams inquired if, assuming we remove the
Brown amendment and go back to the original bill, the
corporations that do not come under the provision for Montana
corporations, prior to the transfer of dividends, do they pay
tax on their total income including the dividends transferred
to the mother company or are the dividends transferred before
they pay. Mr. LaFaver answered that that depends on whether
we combine them or not. If they are not combined, the
department looks at each of them separately and the proportion
of income they had in Montana gets allocated to Montana, he
explained. If we do combine them, that entire income gets
thrown into the larger pot and we get our share of that larger
pot, he further advised.

Representative Williams asked, if they are filing a combined
return, there would be no double taxation? Mr. LaFaver responded
that they cannot tax dividends of a firm that is filing a com-
bined return and this is only an issue for a firm that does not
file a combined return.

Representative Williams asked, if a corporation does not file a
combined return, can they take that income for the business in
the state of Montana and pay the corporate license tax on the
total income for that business; then can they transfer the
dividends to the holding company outside of Montana; are those
dividends that are transferred outside of Montana, under the
proposed SB 455 without the Brown amendment, taxable? Mr.
LaFaver replied that they could be only if we have jurisdiction
over that company and, in a lot of cases, we don't have Jjuris-
diction under that company; the parent company would have to

be doing business in Montana; and they are taxed on their income
but dividends are tax deductible.

Representative Williams questioned if there is double taxation
to any degree on those companies that cannot comply to the
combined report under SB 455 without the Brown amendment. Mr.
LaFaver responded that they did not think so; the major point
here is, without the Brown amendment, or the bill with the
Brown amendment, you not only allow one loophole, you allow

two because a firm can go out and borrow money to buy a subsidiary
and deduct that interest expense and when the money comes back,
they can't tax it. He said by allowing the consolidated return
and allowing us to tax dividends on those firms that are not
combined, we are treating everyone alike and we are taxing that
income once.

Representative Sands noted, in the letter to Bob Gilbert,
Attachment C of Exhibit 1, he, (Mr. LaFaver) said that, under
consolidated return, a portion might be taxed more than once.
Representative Sands noted that that isn't exactly the situation
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you have with multistate corporations who can't file a combined
return, and he asked if they aren't taxed twice just as intrastate
companies that couldn't file consolidated returns could be taxed
twice if the consolidated return provision wasn't available.
Mr. LaFaver explained if all the state tax statutes were like
Montana, the answer might be yes. He said they are not; and
there are states in our immediate vicinity that have no
corporate tax so, to the extent that an entity that's solely in
Montana can be either combined with a firm that's predominently
in a tax-free state or that were precluded from taxing the
dividends, then, for Montana, that income is not taxed.

Representative Sands indicated that in order to prohibit the
possibility of shifting income from Montana to a state where
there is less tax, we are going to deal with that potential
problem by making sure that we tax them twice in this state.

Mr. LaFaver said he did not think we are taxing them twice in
this state. Mr. Foster advised that we usually don't have juris-
diction over those companies, chances are we can't touch that
dividend because they didn't meet the criteria to file a com-
bined return; and that dividend probably doesn't meet the
definition of business income so there is little chance, if any,
that there would be double taxation.

Jeff Miller said we rarely have jurisdiction to tax the parent
company out of state that is receiving the dividends; our

concern is taxing the entity here that is doing business in

the state of Montana; and we do that based on their earnings.

If they select the pay difference in their parent corporation,
that dividend is only includable to the extent that it (1)
constitutes business income and (2) that we have the jurisdiction
to tax that parent corporation, he concluded.

Representative Sands pointed out that if there is no juris-
diction to tax the parent corporation, then this whole gquestion
on whether or not the section 243 provision applies is irrele-~
vant. Mr. Miller said that's correct.

Representative Sands replied that that is not correct; we have
many parent corporations that are filing here and receiving
tremendous amounts of dividend income from subsidiaries that
don't operate here; that income is integral income to that
parent corporation; and it is a return on investment and a
recovery on all kinds of administrative costs. It's part of
their business income and it should be held back. It's taxable
to the extent that the parent gets its fraction, whatever that
portion is, he declared, and for the Fortune 500 corporations,
that portion is much less than 1 percent.
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Representative Sands indicated that they are talking about the
parent corporation in Montana and the subsidiary in a state
which has a corporate license tax greater to or equal to
Montana's, in that situation, with no consolidated returns,

they may have double taxation. Mr. Miller said Montana does not
have double taxation.

Representative Sands stated he is talking about the taxpayer.
Mr. Miller replied this would depend on how the other states
treat the situation.

Representative Sands added that what he is saying is that there
would be double taxation if that other state just taxed the sub-
sidiary. Mr. Miller responded that if that subsidiary paid divi-
dends to the parent corporation, yes that would be taxed to the
parent. Representative Sands contended that that taxpayer would
pay taxes twice on the same income. Mr. Miller replied that he
did not know if it would be considered the same income, but yes,
there would be, but he could not comprehend this kind of
situation. Representative Sands emphasized that these are the
taxpayers who will be affected by this bill.

Mr. Miller asked if Representative Sands was talking about a
domestic corporation with holdings ocutside the state, or about
a parent corporation, part of whose activities are in Montana.
Mr. Miller explained that the situation most commonly encount-
ered, and those that are addressed by this bill, is one in
which there is a major multinational company that has just a
small fraction of activity within the state, and they happen
to be the parent corporation; they do not qualify and they
receive a substantial amount of dividend income. He advised
that under present law that income is gone; and under this
bill, with or without the amendment, most or part of that
income remains.

Mr. Miller indicated that if every state imposed taxes just like
Montana, there would be double taxation. The fact is, he said,
his experience in dealing with multinational companies indicates
that their level of accountability, regarding state income
taxation, taking into consideration all the states that do tax,
and all of the various factors, you will have much less. He
commented that the situation described is a scenario and kind

of difficult to follow; and it does not exist because all states
don't tax on a corporate income basis. Further, because of
different accounting devices, the level of taxability for state
income tax purposes is much less than 100 percent, he advised.

Representative Sands said his concern is this: When there is a
consolidated intrastate company, Mr. Miller says "We don't want
to tax them twice." - this is an obvious concern, which Mr.

Miller has. Representative Sands stated that it seems to him if
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that company, the subsidiary, is not in the same state, but
just happens to be across the line, that if fair treatment of
the taxpayer is a concern, Mr. Miller should be just as con-
cerned about the double taxation when the dividend is across
the state line as he would be if the dividend was transferred
within the state.

Mr. Miller said the situation of consolidation versus combination
and the situation of wholly domestic, which is only the consoli-
dation situation, versus the multistate, are very different
situations in terms of the level of accountability for state
income tax. He advised that wholly domestic corporations have
no opportunity and no ability to say that income was earned in
South Dakota and this income was earned in Washington, etc.

He indicated that they see 100% of what they report to the
federal government, and they pay tax on that. If they're going
to consolidate, he advised, there is a different situation than
if there is a multistate situation which is operating at maybe
less than 1 percent of their activity. He said he doesn't
believe the double-taxation situation exists for the multistate
corporations.

Chairman Devlin referred to the letter from Mr. LaFaver and said
he was disturbed by several remarks. He referred to page 6 which
says "the net effect is to insure in nearly all cases that
dividend income is taxed only once by Montana for corporations

of all types." He said the word "nearly" shows up throughout

the letter. He referred to page 7...."It insures that in
virtually all cases, Montana will tax dividends to corporations
only once.” He indicated that he wants to know why "virtually"
and "nearly" enter into this; those same words appear in the
letter sent to Representative Gilbert, and he referred to page 2
of that letter. He declared that this "nearly" bothers him a lot
because when those words are used it usually means it's not gquite
certain that they won't be taxed more than once.

Mr. LaFaver indicated that a couple of points come to mind -
first, when you are dealing with thousands of taxpayers, it's not
possible to make a statement saying that this affects every one
of them in this way; every one of these corporations is a unique
entity; they are trying to be as honest as possible as to how
they see this thing working; if there were an exception of any
magnitude, they would say so; but of all those thousands of tax-
payers, there may be some abberation that nobody thought about
which is worth a few dollars. He said they could have overstated
the knowledge that they have; they have done a lot of work with
the corporations that will be paying virtually all of this tax,
and they have given an honest evaluation of how this tax will
impact the organizations that are affected.
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Chairman Devlin contended that then the department of revenue

is not entirely sure within themselves that maybe somebody

won't be taxed more than once. Mr. LaFaver responded that due

to the homework they have done on this bill, they know more about
the impact of the bill than any other bill that was passed. He
said a lot of homework has been done, and more than any tax

bill he has been involved with this session, this bill has been
researched.

Representative Cohen said regarding the Brown amendment, looking
at Attachment B and comparing the two columns, there seems to

be some significant differences. He specifically referred to
number 46 of the amendment. He asked if these are cases where
there is an out-of-state parent corporation that does not choose
to file a combined return; and he asked why they would choose
not to file a combined return.

Mr. LaFaver replied that they should look at the bottom line;

and if consolidation means they pay less tax, they will combine.
Representative Cohen noted on the other hand, if the other states
where they oeprate are states where they pay no tax at all, and
even with the increased tax payment we would have had here, they
might still choose not to combine in order to avoid putting

any of their income at risk taxation. Mr. LaFaver responded

that they are looking at a number of factors in the various
states, and they are interested in the situations in those other
states. He said it's fair to say that their bottom line is if
they think they are going to pay less taxes over a period of time
by going with the combined, that's what they're going to do.

If it's less to file separately, then they will argue that they
should file separately, he advised.

Representative Cohen inquired if the combined return is a federal
instrument. Mr. LaFaver answered that it's in-state law and is
an accepted way to tax multinational/multistate corporations.

Representative Cohen said there are factors which determine
whether a corporation is unitary, and if it's to a taxpayer's
disadvantage to be unitary, he will probably interpret those
factors to indicate that he is not unitary.

Representative Patterson questioned if these 48 companies are

all the companies that will be affected by the bill, or are

there still more? Mr. LaFaver responded that he thinks what

he said is that in their best judgment, they are catching

98-99% of the income that would be generated under either version.

Chairman Devlin questioned, looking at the senate bill without
the Brown amendment, if a company had to pay $1.5 million for
taxation, will that company stay in this state? Mr. LaFaver
replied that he is quite certain that they will .
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Chairman Devlin asked what would happen if they sold their
product under a different name. Mr. LaFaver said a name
change isn't going to change the fact of whether or not
they're unitary - changing their name won't change the base
equation.

Representative Patterson referred to an amendment sponsored by
Representative Keenan and asked if after two years, some
counties that are getting money now will not get any in the
future. Mr. LaFaver answered that as he understands that
amendment, after two years, the formula will be used, so that
every county as long as someone lives there will get something,
but the "save harmless" would expire after two years.

In response to a further question from Representative Patterson,
Mr. LaFaver responded that the hard comparison is "lose money
compared to what they would have had." He said if the bank tax
is left as is, many of the counties that show a healthy bank tax
collection in 1983 and 1984 aren't going to see that in 1985

and 1986; the threshhold they are looking at is the average of
'83 and '84; and under Representative Keenan's amendment, no one
would get less than that. After two years someone could get
less; after two years the safety net is off (under the Keenan
amendment), he explained.

Representative Gilbert referred to the letter sent to him by

Mr. LaFaver. In the third paragraph there is the following
statement: "The proposal to tax 'Section 243, 244, and 245"
dividends was made to close an inequitable tax loophole, he
noted. The exemption of these dividends was never specifically
enacted by the Montana Legislature." He indicated that he has
information which says that although it was never specifically
enacted, it was very specifically repealed in the 1973 session
(chapter no. 372), and there was direct reference made to that
in the Baker Bank Corporation case. Mr. LaFaver responded that it's
his understanding that there was a cleanup piece of legislation,
not a substantive change in the law. That's the history they've
come up with from their files, he said.

Representative Gilbert noted that he has a copy of the 1973

act before its repeal, and it says the term "net income” means
the gross income for a corporation less the allowable deductions,
however, the deductions for gross income and net income as set
forth in this section shall not be construed as allowing the
deduction set forth in section 243 of the internal revenue code.
He declared that this couldn't be more clear; those deductions
clearly do not apply, and this law was repealed in 1973. The
law that was enacted says basically that the deduction that

is available under the federal tax code should be adopted, he said,
and this seems clear to him, and apparently it was clear to the
court in the Baker Bank case too, because it concluded that this
allows the 243 deduction. He reiterated that he doesn't see how
it could be anymore clear.
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Chairman Devlin asked Jerry Foster to comment on the bill

that was enacted (when the other bill was repealed in 1973).

Mr. F oster said the intent of the bill is to ch ange the defin-
ition of gross and net income. In doing that change, it was felt
that it was repetitive to allow secticon 243, so the language

was taken out -- because they thought that it was unnecessary --
and that by the definition of net income it was explicit that
section 243 wasn't allowable, he advised. Baker Bank picked up
on this, and they cited a couple of other cases, and they deter-
mined that when the definition of net income was changed, not
only were all of our deductions adopted, but all of the deductions
under IR code too, unless specifically provided for otherwise; he
explained. This was the department's bill, he declared; they
deleted it; maybe they made a mistake, and they do not agree

with Baker Bank now; and, in fact, never did, he advised, saying
that it was not the legislature that introduced the bill to
repeal 243, it was the department.

Representative Sands indicated that the bill said, before that,

the 243 deductions were not allowed; then that was repealed; and
what was provided instead, was a law that says the same deductions
that are in the federal code are to be used, unless otherwise
specified. Mr. Foster replied that that was what Baker said and
they (the department) said that they only allow those deductions

in 84-1502, which is their deduction section. Mr. Foster commented
that the department does not agree with this interpretation.
Representative Sands declared that it what the Supreme Court says
is law. Mr. Foster said this is correct.

Mr. LaFaver explained the supreme court rules that the deductions
allowed under federal law are to be used unless they are
specifically exempted under state law. He said what they are
proposing is consistent with that ruling. Representative Sands
said the supreme court said the 243 deduction did not apply,

and this bill says that 243 is not allowed, and those two things
are basically inconsistent. Mr. LaFaver replied that he does
not agree with this at all; the supreme court said 243 is an
allowable deduction because it's included in federal law and

it hasn't been specifically exempted in state law. They are
proposing to include it in state law, so if it should go back

to the supreme court, they will say that it is no longer a
deduction, he informed the committee.

Representative Sands asked, supposing the law is just the way
it is today, and there is a corporation which has not filed a
combined return, if all the income generated in Montana by that
company is taxed in Montana? Mr. LaFaver said yes.

Representative Sands noted that on Attachment A, 35 corporations
are shown and a total tax effect of $302,130; Attachment B

shows 48 corporations and with the Brown amendment total taxes
are $231,666; and he asked for an explanation of the difference
between what is shown on the two attachments. Mr, LaFaver said
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Attachment A shows 1983 returns for 1982 income; and Attachment B
shows 1984 returns for 1983 income.

Representative Sands asked if he is saying that in 1984, the state
had 13 more corporations affected by this so that the total tax
effect was $70,000 less. Mr. LaFaver explained that there are

a lot of corporations listed that paid little or no tax; Attach-
ment A only shows those corporations that had a tax effect; and
on Attachment B there are a number of corporations that had no
tax effect.

Chairman Devlin asked Mr. Cadby, who represents the Bankers'
Association, if this was true. Mr. Cadby said the association
was originally interested in SB 203, which is still in the

Senate Taxation Committee, to provide a distribution formula

for local government, and that bill was tabled in committee.

Then they met with the department of revenue and agreed to putting
SB 203 into this bill, so the one part of this bill that in-
corporates pre-distribution of income is the same as SB 203. He
indicated that the reason the association supports the other part
of this bill is that it provides consolidated returns; the

Bank of Montana system, which had 15 banks, was allowed to file
consolidated returns bv the department of revenue until a couple
of years ago; and other bank systems were not able to file
consolidated returns. He said he thinks that is probably what
motivated that system to challenge the taxation of their banks
and brought about the Baker Bank case.

Chairman Devlin said the bill that addresses the concerns of

the Banking Association is now in a senate committee. Mr.

Cadby informed the committee that the bill addresses the concerns
of local government, not just banking concerns. He said the
basic bottom-line problem now is that the committee is being
asked to make a judgmental decision; it is his association's
judgment that it would be safer to have local governments share
in all corporation income tax revenues, as compared to targeting
one taxpayer within a county and taking a share of his revenue
for local government. He said there's no denying the bankers
like consolidated returns; they reduce taxes.

Chairman Devlin said two years ago the committee looked at a
similar bill with the exception of addressing the consolidated
returns to the banks, and he asked Mr. Foster if this is
correct, who responded that that was correct.

Chairman Devlin said if the banks' part of this was taken out,
the two bills would be almost identical. Mr. Foster said that's
right. Chairman Devlin asked what happened to that earlier

bill and Mr. Foster answered that it passed the House.

Mr. LaFaver advised that two years ago HB 550 was the first
part of this bill in that it taxed inter-corporate dividends
and the devmartment of revenue argued that this was double
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taxation.

Representative Sands inquired of Mr. LaFaver if DOR opposed HB
550 because it would eliminate the 243 deduction and result in
double taxation. Mr. LaFaver said this is correct.

Representative Sands contended that this bill (HB 455) solves
that problem by allowing those companies to file consolidated
returns. Representative Sands contended that now there are
some corporations that cannot file combined returns, because
they do not meet the unitarian rule and now, they are going to
be taxed twice, just like they would have been taxed twice
under HB 550. He asked why this is fair -- anymore than

HB 550 was fair two years ago? Mr. Cadby responded that he
thought the argument of the DOR is that if you are an out-of-
state corporation you can move your income; and if HB 550 had
passed, they were going to move all the holding companies into
Wyoming. '

Representative Sands indicated that this is just what the
corporations will do. Mr. Cadby replied that he doesn't know
what they will do; he can speak for the banks only; and the
unitary idea is interesting. He advised that there was a court
case a few years ago, where a paper company located in the
south had a ranch in Montana, and they were filing separately -
this wound up in court, and the court said they were a unit,

he said. (End tape 57-1-B)

Tape 57-2-B

Representative Switzer asked what happened to 203 in the Senate.
Mr. Cadby replied that there were a lot of flaws in the bill and
originally it was opposed by both the DOR and local governments.
The flaws were corrected; they had 10% of 203 which would have
taken more money out of the general fund than that which they were
projected to pay into the general fund, he responded.

Representative Switzer questioned what were the things put into
SB 455 that are okay and not okay in the other one. Mr. Cadby
replied that he has three pages of amendments to 203, and the
bill with those amendments does solve the distribution problem.
Those amendments basically duplicate this bill with respect to
distribution only; it has nothing to do with taxing dividends
or providing consolidated returns.

Representative Switzer asked if the bill pools all the bank

income in the state and redistributes it on a population basis.

Mr. LaFaver said, "Yes, SB 203 does exactly what SB 455 does

with respect to distribution." SB 203 allows the money to stay

in the general fund, and 8.86% of whatever is in the total fund
goes back to local governments on a per capita basis, he explained.
The whole idea was to change the method of distribution, he said,
and the most equitable method of distribution seems to be based
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on population.

Mr. Cadby contended thatif banks and savings and loan organi-
zations are to be treated the same as their competition, and the
same as all other corporations doing business in the state, all
of the income tax revenue paid by these institutions should be
put in the general fund; and none of it should be distributed
back to the counties because none of the other corporations

are distributing any of their income back to local government.
The banking community thought this was not possible to achieve
because of counties' reliance on this money, he pointed out,
and if you take a piece of what all corporations pay and give
it back to local government, in a way you are saying we are
making up for the loss of the merchants inventory tax, and
perhaps other personal property taxes that have been repealed
over the last 10 years.

Chairman Devlin said he thinks Mr. Cadby's statement is fairly
accurate.

Chairman Devlin asked Mr. Cadby what are the consequences if
his group gets nothing passed this session? Mr., Cadby answered
that presently there is no real incentive to move out of state;
the banks would continue to pay the same income tax on their
net earnings as they do now and 80% of that amount will go back
to the counties and cities, which the bankers feel is an in-
equitable means of distributing that money. Mr. Cadby informed
the committee that the only way a county could get hurt as far
as getting a percentage of the total pot would be if the total
fund went down.

Chairman Devlin said if the bill is amended, only the banks
would be affected.

EXECUTIVE ACTION SB 455: Representative Cohen made a motion
that the bill BE CONCURRED IN and that the Brown amendment be
removed. Chairman Devlin called for a roll call vote. The
motion FAILED due to a tie vote of 10-10.

Representative Iversaon made a motion that SB 455 be TABLED.
Chairman Devlin called for a roll call vote. The motion
PASSED 12 - 8.

ADJOURN: There being no further business, the meeting

adjourned at 4:53 p.m. Y
,;<§Ziﬂlbf ‘ :%éin

GERRY D?ﬁLIN, Chairman

e . o
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Alice Omang, Secretafk§y



DAILY ROLL CALL

HOUSE TAXATION COMMITTEE

49th LEGISLATIVE SESSION -- 1985

Date April 20, 1985
________________________________ e —— e —m

NAME PRESENT ABSENT EXCUSED
DEVLIN, GERRY, Chrm. X.

WILLIAMS, MEL, V. Chrm. X

ABRAMS, HUGH X

ASAY, TOM X

COHEN, BEN X

ELLISON, ORVAL X

GILBERT, BOB X

HANSON, MARIAN : X

HARRINGTON, DAN X

HARP, JOHN X

IVERSON, DENNIS X

KEENAN, NANCY X

KOEHNKE, FRANCIS X

PATTERSON, JOHN X

RANEY, BOB X

REAM, BOB X

SANDS, JACK X

SCHYE, TED X

SWITZER, DEAN X

ZABROCKI, CARL X

CS-30



HOUSE COMMITTEE

DATE April 20,

ROLL CALL VOTE

TAXATION

BILL NO.

NAME

SB 455

TIME

AYE

NAY

DEVLIN, GERRY, Chrm.

WILLIAMS, MEL, V.Chrm,.

ABRAMS, HUGH

ASAY, TOM

COHEN, BEN

ELLISON, ORVAL

GILBERT, BOB

HANSON, MARIAN

HARRINGTON, DAN

b

HARP, JOHN

IVERSON, DENNIS

b B I B B ) B ] Eo] P o

KEENAN, NANCY

KOEHNKE, FRANCIS

PATTERSON, JOHN

<

RANEY, BOB

REAM, BOB

SANDS, JACK

SCHYE, TED

SWITZER, DEAN

ZABROCKI, CARL

b I S I ] e B F] P

Secretary Alice Om:??g

Motion:

12

TO TABLE.,

Chairman Gerry Devlin

CS-31




ROLL CALL VOTE

HOQUSE COMMITTEE TAXATION

DATE April 20, 1985

NAME

BILL NO.

SB 455

AYE

TIME

NAY

DEVLIN, GERRY, Chrm.

WILLIAMS, MEL, V.Chrm.

ABRAMS, HUGH

<

ASAY, TOM

>

COHEN, BEN

ELLISON, ORVAL

GILBERT, BOB

HANSON, MARIAN

HARRINGTON, DAN

>

HARP, JOHN

IVERSON, DENNIS

ol I el e £

KEENAN, NANCY

KOEHNKE, FRANCIS

PATTERSON, JOHN

o

RANEY, BOB

REAM, BOB

SANDS, JACK

SCHYE, TED

SWITZER, DEAN

ZABROCKI, CARL

ba | el peie| e

Secretary Alice Oma;;?

/70

/0

Chairman Gerry Devlin

Motion: To remove the Brown amendment.

CSs-31
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April 19, 1985

Rep. Gerry Devlin

House of Representatives
State Capitol

Helena, MT 59620

Dear Rep. Devlin:
This letter is a reply to your letter of April 18, 1985, concern-
ing SB 455. I will answer your questions by categories as they

arise in your letter.

Third Fiscal Note

We estimate that SB 455, as presently amended, has little or no
impact on total revenues. There are two factors that go into
this estimate: 1) the revenue raised from the taxation of port-
folio dividends and 2) the revenue foregone by allowing consoli-
dated returns.

The revenue gained from taxing portfolio dividends was calculated
from records compiled from returns filed in 1983 for 1982 income.
During 1983, corporation tax auditors kept manual records of
dividends excluded from tax as a result of the Baker Bancorpora-
tion decision as they conducted office audits. From these
records, we identified $302,130 in additional tax that would have
been due from 35 corporations if portfolio dividends were taxed.
A list of the amounts that the corporations would have had to pay
is attached (Attachment A).

These records are the basis for the $300,000 estimate in the
fiscal note of the revenue to be produced annually from portfolio
dividends. Information collected from returns filed in 1984 to
estimate the impact of Rep. Brown's amendment further confirms
this estimate.

To estimate the revenue foregone because of consolidated returns
requires information on interlocking ownership of Montana corpo-
rations. That information is generally known by the Department
~only for financial corporations and not for the non-financials,
" although both types of corporations will benefit from
consolidated returns. Thus, we estimated this portion of the

AN EQUAL OPPORTUNITY EMPLOYER
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fiscal impact by examining the returns of financial corporations
expected to receive the largest benefit, and making a judgment of
the 1likely benefits for non-financial corporations. The 1983
returns of the four bank groups most 1likely to benefit were
reviewed, and the tax effect of consolidated returns was estimat-
ed. One of the four corporate groups was estimated to receive no
benefit £rom consolidated returns. The other three groups would
have reduced their tax payments bv $266,172 1if consolidated
returns were available. For non-financial corporations, our best
judgment is that their tax reduction would ecual the reduction
enijoyed by financial corporations. This judgment was made by
professional staff with over a decade of experience reviewing
corporate returns. Thus, our estimate is that allowing conscli-
dated returns will reduce revenues by $300,000 to $500,000 annu-
ally. '

Impact of the Brown Amendment

Rep. Brown's amendment eliminates the major source of revenue
produced by the bill as originally introduced: dividends
received by corporations from subsidiaries in which more than an
80% ownership share is maintained.

The entire class of corporate taxpayers that will benefit from
the Brown amendment are multistate or multinational taxpayers.

Based on the more extensive review of corporations, we estimate
that the net revenue lost by state and local government as a
result of the Brown amendment will be $2.5 million annually.

To dJdocument this estimate, I am attaching a list of corporations
most likelv to be affected by the amendment (Attachment B). That
list is comprised of corporations in two categories:

1) The largest 45 corporate taxpavers filing returns in
1984 on 1983 income, and

2) 3 other corporations identified by professional audi-
tors as receiving a significant amount of 80% subsidi-
ary dividends.*

*One corporation was excluded from the top 45 corporations
because it has recently undergone a major corporate reorganiza-
tion that will reduce its dividends by an unpredictable, but
substantial amount.
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Under SB 455 in its original form, these corporations would have
paid $2.9 million more in tax in 1984.

With the Brown amendment (taxation of portfolio dividends only),
these corporations would have paid only $231,000 more in tax in
1984.

Because the staff has worked to identify the most likely affected
corporations beyond the largest 45, we believe that these esti-
mates are reasonably complete.

Based on this information, the estimate of the net revenue that
would be gained from SR 455 without the Brown amendment is $2.5
million annually. ($2.9 million revenue gain from taxing all
dividends minus the $.5 million revenue loss from consolidated
returns, and plus $.1 million revenue gain from smaller corpora-
tions not reflected in Attachment B.)

Special Note on Decker Coal

We 'understand that representatives of Decker Coal and its inter-
locking set of corporate owners are claiming that SB 455 will
have a major effect on their tax payments. We believe their

claims are greatly exaggerated. However, to provide accurate.
information on the effect of the bill on Decker and its owners
would require us to release confidential information. We are

prepared to do so if the means can be found to release this
information. We are confident that you would then find that the
claims of this corporate group are inaccurate. «

Taxation of 243 Dividends

You are correct that the letter to Rep. Gilbert (Attachment C)
states reasons for taxing corporate dividends as proposed in the
original SB 455. 1In summary, the rationale is as follows:

1) Dividends are income and should be subject to tax for
corporations as they are for individuals. To fail to
do so is to grant multistate and multinational corpora-
tions a special tax loophole that 1is wunfair to the -
thousands of Montanans who pay taxes on their divi-
dends.

2) This corporate tax break is, in many cases, a double
loophole because corporations can deduct interest and
other costs associated with earning the dividend income
while enjoying tax free income.
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3) SB 455 was carefully drafted to insure that in virtual-
all cases Montana would tax dividend income only
bnce.

To these reascns, I would add that the taxation of dividends is a
standard practice in nearby Western states with similar corpora-
tion taxes. North Dakota, Idaho, California, Oregon, and Utah
all currently include dividends in corporate inccme.

In its original form, SB 455 provided an equitable and evenhanded
method for taxing dividend income. We see no justifiable reason
for failing to treat the dividends of multistate and multination-

al corporations as income just as it is treated as income for
individuals.

Distribution Formula -- General Questions

The purpose of the distribution formula is to provide local gov-
ernments with greater fiscal stability and to increase their
revenue. Fiscal stability is improved in two ways:

1) By allocating a share of all corporation tax receipts
tc counties, the formula prcovides a revenue base that
is much more stable than the corporation tax payments
of each county's financial institutions.

2) © The bill will eliminate ‘the liability of 1ocal govern—§
mefiTs for future refunds of back taxesto __financial
ifsFitutions.. A 1istWﬁm”7’?§ 243 in
refunds,  paid by local governments in 1983 and ,1984 i

ggphqg (Attachment D). Under«wcurrent w&aw,.loca
LU4€¢T’Z JZ;;Z/governments are liable for  reiu

owe. resulting from either legal changes or from net operat-
’6‘205 b@”hing losses being carried back three years.

va, The formula increases revenue to local governments because it
ties local government receipts to a base that is anticipated to
NUV\}”CWgrow in the future. Anticipated growth in corporation tax

Y- receipts 1is the reason that no counties will lose revenue and a
}j;;/ﬁ la*ge majority of the counties will gain. The formula does not

increase the taxes of any corpocration. Instead, it merely
%ﬁw A divides corporation tax receipts between state and local govern-

w&’ ments.

Y
I am attaching the estimated distribution of revenues to local
government under two versions of SB 455 with the 100% hold harm-
less provision (Keenan amendment). OCne version is with the Brown
amendment, and the other version is without it. (Attachment E)
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Distribution Formula -- Long Term and Rural County Questions

While the Department could provide you with estimates of the
amount of corporation revenue that might be distributed to coun-
ties from 1988 through 1990, we hesitate to do so because of the
precarious nature of such long term forecasts. Such estimates,
which are related to total U.S. corporate profits, are subject to
many unpredictable factors such as the accuracy of national fore-
casts of U.S. profits, changes in federal or state corporate tax
laws, and general business fluctuations. We know of no accept-
able methodoleogy for making accurate estimates beyond the next
biennium, and we trust that you would also find the methodology
involved in such forecasts to be unacceptable.

With respect to rural counties, we have hard data - indicating
that, contrary to your fear, rural counties will benefit substan-
tially from SB 455. If you review Attachment D, you will find
that rural counties, especially Eastern Montana counties, were
required to pay among the largest refunds to banks in 1983 and
1984. Under the bill, this refund liability is eliminated for
the future.

Current economic trends point to substantial future declines in
bank tax revenue received by rural counties under current law.
These declines are attributable to worsening economic conditions
in 1984 in rural counties. A few bank tax returns have now been
filed this spring for 1984 income, and a pattern is beginning to
energe. Financial institutions in rural areas are now incurring
losses, and those losses will translate into little or no current
revenue £from banks and into refund claims for back taxes paid
from 1982 through 1984.

Attachment F lists the results for four counties for which
returns showing financial institution losses have already been
received this spring. Three of the four counties are rural
counties. SB 455, by insuring counties a base level of revenue,
will prevent revenue losses that rural counties will otherwise
experience in the next biennium.

The one urban county on this list is the urban county most depen-
dent on agriculture and most affected by worsening agricultural
economic conditions.

Stated differently, in the next biennium under current law the
gap between bank tax receipts of rural and wurban counties will
grow as rural receipts fall and urban receipts remain stable or
increase. SB 455 will narrow that gap by providing a floor for
each county.
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Combined and Conscolidated Returns

Attachment G summarizes the differences and similarities between
combined and consclidated returns.

A consolidated return by definition creates a new entity for tax
purposes that will file a single return. Therefore, it is neces-
sary that every member in the consolidated group must be gquali-
fied to do business in Montana and operate exclusively in
Montana. If that were not the case, Montana would lack a legal
jurisdiction to tax the consolidated entity. Thus, a consolidat-
ed return is appropriate to corporate groups operating entirely
within Montana.

If the operations of any member of an affiliated corporate group
are conducted both within and cutside Montana, the group would be
required to report its activities under Part 3, the apportionment
section of the corporation tax law. Under this part, the group
may file a combined report if it constitutes a unitary business.
Although there are similarities between combined and consolidated
returns, there are important distinctions between the two. Under
a combined report, each corporation in the group continues to
file a separate return. There are also different stock ownership
requirements for combined and consolidated returns. Cther dif-
ferences are noted in the attachment.

BRecause combined reports are specifically provided for uncder the
section of law dealing with multistate and multinational corpora-

tions, corporate groups operating entirely within Montana cannot
file a combined report.

There is a key similarity between the two reports. Under both,
interccmpany dividends are eliminated in the calculation of tax-
able income. Multistate and multinational corporations have
available a combined report under current law. Montana corpora-
tions currently do not have available the functional equivalent:
the consolidated return. By expanding the availability of con-
solidated returns, SB 455 places Montana corporations on an equal
footing with respect to the tax treatment of dividends. The net
effect is to insure in nearly all cases that dividend income 1is
taxed only once by Montana for corporations of all types.

The Department of Revenue has legally restricted discretion to

determine which corporations can file combined reports. Vle are
responsible for makinc factual judagments as to whether or not a
corporate group meets the criteria for a combined report. The

key requirement for a combined report is that the group must
conduct a unitary business. The criteria for a unitarv business
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are summarized in Attachment H. The Department's factual Judg-
ments are subject to review in the courts. Corporations have
challenged these judgments in court, but unlike the experience in
other states, the Department's determinations of unitarv busi-
nesses have never been overturned.

If a corporate group successfully establishes that it is a uni-
tarv business, it can insist on filing a combined report, and the
Department has no authority to prevent that filing.

If a multistate or multinational corporate group is a unitary
business, then its combined report will eliminate intercompany
dividends irrespective of the Brown amendment. The same would be
true under SB 455 for Montana corporate groups aqualifying for
consolidated returns.

If a corporate group is not eligible for a combined or consoli-
dated report, dividends would be taxed to the receiving corpora-
tions under the original version of SR 455. With the Brown
amendment, these dividends would not be taxed except for portfo-
lio dividends.

No state simultaneously requires a combined report and taxes
intercompany dividends within those reports. Montana does not do
that, nor would it under SB 455 in any version. By definition, a
combined report eliminates the taxation of intercompany divi-
dends.

Several states, however, do tax intercompany dividends when a
combined report is not being filed. As already noted, this is
the practice in the nearby states of North Dakota, Idaho, Cali-
fornia, Oregon, and Utah. There are others as well. Under the
original version of SB 455, Montana would conform toc a common
practice of a) elimination of intercompany dividends when a com-
bined or consolidated report is filed and b) taxation of

intercompany dividends when a combined or consolidated report is
not filed.

Combination of Features in SB 455

The features of SB 455 are interrelated. Allowing consolidated
returns is a direct result of the proposal to subject dividends
to taxation. Without that provision, intercompany dividends
would be taxed to Montana corporate groups when they are not
taxed to multistate and multinational corporate groups comprising
a unitary business. The consolidated return provision places
corporations of different types on a equal footing with respect
to the taxation of dividends. It insures that in virtually all
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cases, Montana will tax dividends to corporations only once.
(This topic was discussed further in the letter to Rep. Gilbert.)

Because SB 455 in its original form closes a tax loophole, it
raises additicnal revenue. Because the added revenue comes
almost entirely from multistate and multinational nonfinancial
corporations, local governments would not receive any significant
share of this revenue under the current law. The distribution
formula provides a method <£for sharing that additional revenue
with local government. It is a standard legislative practice to
provide in the same bill for both raising revenue and for dis-
tributing that revenue.

(J-—\/\.\

John D. LaFaver
Difector
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ATTACHMENT A

EFFECT ON CORPORATIONS OF TAXING
SECTION 243 - PORTFOLIO TYPE DIVIDENDS

1983 RETURNS FOR 1982 INCOME

TAX EFFECT

1. $ 278.00
2. 6,575.00
3. 484.00
4. 655.00
5. 2,962.00
6. 582,00
7. 45,240.00
8. 46,427.00
9. 216.00
10. 205.00
11. 71.00
12. 367.00
13. 12,285,.00
14. 156.00
15. 6,037.00
l6. 2,410.00
17. 2,897.00
18. 9,491.00
19. 7,086.00
20. 197.00
21. 22.00
22. 5,522.00
23. 3,770.00
24. 76.00
25. 6,293.00
26. 15,866.00
27. 4,053.00
28. 4,248.00
29. 40,500.00
30. 3,739.00
31. 914.00
32. 66,068.00
33. 1,220.00
34. 3,225.00
35. 1,989.00
TOTAL $302,130.00

Because

these

are

corporations and tax effects were identified by audi-
tors as they reviewed 1983 returns.

manual

records, 100% accuracy cannot be assured, but we believe the list
is as complete a list as can be compiled.
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ATTACHMENT B

CORPORATIONS PRIMARILY AFFECTED BY SB455
AND THE BROWN AMENDMENT

Corporation

47.
48.

Total

Fxclusivelv

taxation of portfolio dividends and not by

1984 RETURNS - 1983 INCOME

Senate Rill
445 Without

Brown Amendment

(80% Owned Subsidiarv
Dividends Plus Port-—

folio Dividends)

Montana

subsidiary income.

$1,576,000

95,000
11,400
2,100
152,000
17,000
10
527,000
54,000
_0_

..0_

_O_
120,000
21,000
_0_

_0..
11,000
1,822
_0_
,600
1,300
220
_0_

$2,942,973

corporations.

Senate Bill
455 ¥With
Brown Amendment

(Portfolio Dividends
Oonly)

<9

_0_
6,200
11,400
-0-
-0~

54,000

120,000

10,000
-0-

4,000
1,000
1,100

-0~
42
1,200
-0-
-0~
-0-
-0~
640

600
750
6,075
2,030

They are affected onlv by
taxation of 80%
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Rep. 2o0b Gilkert

Ecuse o< Rerresentatives
State Capitol

Belera, Montana £662C

Cear Rep. CGilbert:

Thark rou Zor the opportnnity tc clarify a numker of issues con-
cerning E€B 455. '

Your gquestions concerning ccnsoclidatecd returns cannot be answered
without £first discussing the dividends proposed to be taxed in
the original wversion of the bill. The ccnsolidateé returns pro-

vision was a result of the proposal to include dividends in cor-
porate net income.

The proposal to tax "Section 243, 244, and 245" dividends was
made to <close an inequitable tax lcophole. The eremption of
these dividends was never specifically enacted by the Montana
Lecislature. Instead, the eremption was a hv-product of the
Supreme Court's cdecision in the Baker Bancorporation case. This
exemption is a loophole because dividends are income, and income
is supposed to be subject to tax. In fact, in some cases a dou-
ble 1loophole exists. If a corporation borrows money directly or
indirectly to finance a stock investment, the interest expense is
decuctible, but the dividend income is not taxable! It is ineg-
uitable to exempt these dividends for corporations while individ-
tals are recuired to payv tax on the dividends thev receive.

In the overwhelming majority of cases, corporations would be
tarzed only once on dividends if this 1lcophole were closed.
Unless the loophole is <closed, the share of dividends of
multistate and multinational corporations attributable to Montana
will escape state taration entirelvw.

The consolidated returns provision was proposed to eliminate the
bulk of those limited cases where income represented by dividends
micht be taxed more than once by Montana's corporation license
tav. These cases involve iointly owned corprorations operating
exclusively in Montara. During and after the 1983 session, the
Montana Bankers Association and the Taxation Committee of the

-l
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Montana CPA Society (the latter cspealing primarily for non-
firancial corpcrate clients) voiced their orposition to the tax
+ion of Section 243, 244, and 245 diwvidends urless Nontana

corporations were provided a mechanism for 1rsur1ng that dividend
income was *ared only once. That mechenism is the ccnsolidated
return. 2Allowing congolidated returns fcr Mcontana ccocrporations
has the effect of plac‘Ac Montana corporations on the same fcot-
ing as multistate and multinational corporations with respect to
dividend income. As originally drafted, SB 455 with both its
divicdend and ccnsolidated returns sections provided an equitakle
an¢ evenhanded methoed for +*axing dividend income only once in
Montana for nearly all corporate taxpavers.

With this background, I will address vour specific cuestions:

CONSOLIDATED RETURNS

1. Of the $300,000-%$500,000 which will be lost to the state if
this section is enacted, which banks stand to gain the most?

It is important to clarify first that banks are not the only
beneficiaries of the consolicdated returns proposal. Our
best Judgment is that half of the revenue lost by the state
will be gained by non-financial corporations. The other
half will be gained by financials.

Because of confidentiality statutes, I cannot list the kanks
or other corporations that would benefit from the provision.
Generally, the benefit would be greater the larger the si:ze
and extent of the corporate group, so long as all parts of
the corporate group operated exclusively in Montana.

The Montana Bankers Association could arrange for the volun-
tary release of the names of the banks that would benefit.
Barring that method, there are extraordinary procedures
under law for the release of the names of the corporations,
and those procedures could be discussed if necessary.

2. How important is it for the banks to be able to file consol-
idated returns?

The consolidated returns provision is important 1if Section
243, 244, and 245 dividends are taxed, as well they should
be. A consolidated return allows a jointly owned corporate
group operating solely in Montana to eliminate intercorpo-
rate dividends just as multistate/multinational corpcrate
groups can elimirate intercorporate dividends through a
combined report. The end result would be that Montana would
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tax onlv once the dividend incecme of nearly all Montana and
out-oz-state corporations. As discussed earlier, it has the
eflect of treating corporate taxrvavers alike for dividend
inccme. Again, this result is important for Montana corpo-
rations 1in a variety of businesses, not Zust those in bank-
ing.

tThv is the language on lines 1-4 of page 18 (regarding eli-
gibility to £file consolidated returns) so narrowly drawn?
Does this language favor one bank or bank system over anoth-
er? Please explain the historv behind this langquage.

The langquage in the consolidated returns secticn applies to
those businesses operating solely in Mcntana because busi-
nesses crerating koth in and cutside of Montano are *treated
under a different portion, "Part 3," of the corporation
license tax law. Part 3 provides for apportioning inccme
between Montana and the rest of the world for

multistate/multinational businesses. Those bhusinesses have
available a combined report that allows for the elimination
of intercorporate dividends and the offsetting of profits
ané losses of sub51d1ar1e-.

Corporate groups operating entirely in Montana do not have
available the functional equivalent of a combined report.
The consclidated returns provision in EB 455 provides them
with that functional ecuivalent. The lanquace applies only
to the entities operating solelvy in Montana because those
are the onlv entities for which a consolidated return is
relevant. There are additional legal reasons whv a consoli-
dated return must apply onlyv to the Montana corporations.
Those reasons relate to the extent of Montana's taxing
authority. However, the policy reason for limiting consoli-
dated returns to Montana corporations is to treat both
Montana and multistate/multinational firms in a similar with
respect to dividends.

The lancuage does not favor anv multicorporate group over
anv other multicorporate group, banking or otherwvise,

Why has the Department of Revenue resisted financial insti-
tutions from filing consolidated returns in the past? What
is the Jjustification for allowing this in 1985 with a
300,000 to 500,000 price tag? Do you expect to eventually
receive additional monies or will this revenue foregone
continue indefinitely?
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Eistorically, the Department has not allowed consolidated
returns for corporaticns in all tvres of businesses, nct
fust bkanks. This positicn was acdopted recause the current
law is a vacgue, discreticnarv statute. The law provides too
little guicdance for the Department *o dJistinguich between
cne tyre of corporation or anctrer. In recent vears, bills
were ccnsidered that would have both clarified ané 1liberal-
ized the corgolicdaticn ctatutes. These bills were rejected.
Absent legislative clarificaticn cf the law, the Departmenrt
has taken a restrictive apprcach to its administration.
Since 1983, the statute has specifically prohibited finar-
cial instituticns frem filing consolicdated returns because
of the distribution of 80% of their corporation taxes to the
ccunties in which thev orerate. Under the current distribu-
tion methed, it is inappropriate to allow profits and lcsses
of banks in different counties or of bkank and non-bank
enterprises to offset each other. Uncder the propcsed SB 455
distribution method, this reason for prchibiting consolidat-
ed returns for financial institutions is eliminated.

The general justification for allowing consolidated returns

in conjunction with the taxation of all dividends has been
discussed above.

The revenue lost from consclidated returns would be an ongo-

ing, annual cost. We, of course, anticipated that this
revenue loss would be regained severalfold by the taxation
of all corporate dividends. The consolidated return and

dividend taxation provisions of the original bill are com-
panion measures that go together hand in hand. The dividend
section should be restored to the Senate version of the bill
so that it once again is a consistent package.

Please advise what other states in the region allow or do
not allow the filing of consolidated returns, and is the

language restricting the applicability similar to other
regional states?

Other states in the region also allow consolidated returns,
but of those that do, one half have provisions differing

from federal rules. The following chart summarizes the
highlights:
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Ccrporate Inccme Ccnsolidated State Rules the

State Tax Imposed? Returns Allowed? Came as Federal?
Alaska ves ves ves
Arizcria ves ves no
CaliZornia ves no H/A
Cclicracoe yves ves no
Hawail ves ves no
Idah ves ves yes
Minnescta yes no /A
Nekrasia ves yes no
Nevacda no N/A N/A
New Mexico ves yes yes
KNorth Cakota ves ves ves
Creccn yes no N/A
South lDakota no N/A N/A
Utah ves ves no
Washinctcn no N/A N/A
Wyoming no MN/A N/A

The 1limits on consolidations in other states are generally
more restrictive than federal rules, and are designed to
have an effect similar to the language prcposed in SR 455,

DISTRIBUTICN FCORMULA

1. How was the formula derived? Please attach a revised and up
to date table.

The original distribution formula in SB 455 was the one
develcped for SB 203. That formula resulted f£from consulta-
ticn amcng the sponsor, local government associations, and
the DMontana Bankers Asscciation. The Pepartment responded
to questions bv these parties on the effects of distribution
alternatives on counties. "

I have attached tables showing the estimated distribution of
revenuves under the bill in its current form and under the
bill if amended to restore the full taxation of dividends.
Unéexr the current form of SR 455, 33 counties in FY '86 and
36 counties in FY '87 are expected to receive more revenue
than in the base years. If amended to restore dividend
taxation, 35 counties in FY '86 and 40 in FY '87 are esti-
mated %c gain. Restoring *the full taration of dividends
will distribute cver $350,000 more to counties in the next
biernrium than the current forn of the hill,



e
P
a

RO

o

P
be

G

M b o

Rok Gilber+
i 15, 198¢&
¢

Althouch the floor amendments insure that the "lesser popu-
lated” counties will not lose any money under this bill, how
much disparitv do vou estimate will there be between the
sparsely populated and the highly populated counties in
19882 1990? PFow likelv is it that the sparselv populated
counties will see little, if anv, additional funds in the
next 5-10 vears if this bill passes?

We have nc% attempted to estimate the effect inte the next
twvo bhiernniums, und to dc so would he diffic u1t uncfer eitrer
the current lawv or the proposed law.

We believe that the sparsely DOpulated rural counties will
actually be gaininag revenue in the ne:t biennium over what

thev wculd receive under current law. The kase vearz that
fix the guraranteed amounts cf revenue to each county were
relatively good vears for hanks in the rural counties. 0il

exploraticn was relativelv strong, and the agricultural
sector was in better shape than present. Ir the next two
years, it 1is 1likely that banks in those areas will report
either little profit or no losses. That pattern for rural

banks is already emerglng in the returns being filed during
this session.

Under present law if banks report losses, rural counties
will not only not receive anv current revenue, but thev will
also have to refund some of the taxes collected in 1983 and
1984. The refunds will occur bhecause corporations can carry
lcosses back three vears on their returns.

Under SB 455, counties will not have to make any future

refund payments caused by future bank losses. The bill
Gguarantees rural counties the relatively favorable amounts
of money they received in 1983 and 1984. Thus, rural coun-

ties are likely to gain revenues from the very outset under
SB 455.

Who have been the principal advocates for the change in the
distribution formula? What was the position of the Depart-
ment on this issue? When preparing the fiscal note, did you
analyze any one time or continuing expenditures to implement
the new distribution formula?

The principal advocates for changing the distribution formu-
la in the bill have been legislators £from rural counties.

The various versions of the hold harmless clause were added
at their initiative.
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The Depar<ment has been neutral on the various versions of

the formula. We have attempted to provide technical advice
ancd data whenever recuested.

The Derar+tment of Commerce would implemen*t the distribution
Zormula. Thev anticipate, at most, 100 hour annually to
make these distributions. The cost of administration is,
thereZcre, insignificant.

4. On page 7 of the bill vou have inserted lancuage which
recuires that "on May 1, 1986 and May 1, of each succeeding

year . . ." that the grant be distributed. Why was this
date selected.

Tha language was inserted by the House Tax Committee. The
committee was presented differing views on the subject.
Some parties advocated an earlier date, and others preferred

a later date. My understanding is that the committee chose
a cormprcmise date.

Sincerely,

/a/ Jobm D. Lafaver

John D. LaFaver
Director



COUNTY

Powder River
Gallatin
Teton
Roosevelt
Richland

Lzke

Lewis and Clark

Valley
Cascade
Fergus

Hill
Beaverhead
Silver Bow
Missoula
Powell
Pondera
Stillwater
Madison
Blaine
Sweet Grass
Park
Richland
Daniels
Fallon
Yellowstone
Musselshell
Carbon
Mineral
McCone
TOTAL

ATTACHMENT D

COUNTY REFUNDS
1983 and 1984

REFUND

$ 26,835
6,257
37,061
88,096
103,385
34,398
13,362
20,625
48,342
3,489
27,077
16,426
28,712
12,767
6,166
1,631
6,685
13,321
12,029
15,423
37,205
74,704
49,329
15,537
1,578
8,959
22,019
0
31,825
$763,243
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ATTACHMENT F

COUNTIES CURRENTLY LIABRLE FOR REFUNDS OF
TAXES PAYID ON RETURNS FILED FOR THREE PREVIOUS YEARS
BECAUSE OF LOSSES ON RETURNS FILED IN THE SPRING, 1985

Refund Refund

From State From Countv
1. WwWibaux Co. $ 1,475 $ 5,832
2. Dawson Co. 1,095 4,486
3. Cascade Co. 13,006 52,026
4, Fergus Co. 502 2,007
Total $16,078 $64,351

Most returns for 1985 have not been filed. This is merelv an
early indication of a trend emerging of declining bank tax reve-~
nues and refunds in 1985.



ATTACHMENT G

SIMILARITIES BETWEEN COMBINED AND CONSOLIDATED RETURNS

All intercompany dividends are eliminated.

All intercompany transactions are eliminated (sales, expense,
etc.)

Total income and expense of all companies are included in the
return, including companies with losses.

DIFFERENCE BETWEEN CCNSOLIDATED AND COMBINED RETURNS

Consolidated Returns

W N
L[] L .

80% ownership of all members of the consolidated group.

File one return under the name of the parent corporation.
Must be unitary (current law, would be repealed by S.B. 455).
All members of the affiliated group must operate exclusively
in Montana.

Permission to file a consolidated return must be obtained
frecm the Department of Revenue (current law, would be
repealed by SB455).

Combined Returns

50% or more ownership of members included in the combined
return.

Each member of the combined group doing business in Montana
computes its tax if filed a separate Montana Corporation
License Tax return.

Must be unitary.

Taxpavers are -not required to obtain permission to file a
combined return. The Department may require, or the taxpayer
may demand, that a unitaryv return be filed for all members of
an affiliated group that are determined to ke unitary.

It is not necessarv for members of the combined group to be
doing business in Montana.

Consolidated returns are by statutory construction, whereas
combined returns are viewed more as an accounting technigue
not specificallyv provided for bv statute.

Corporate groups operating exclusively in Montana are not
eligible to file consolidated returns.



ATTACHMENT H

CRITERIA FOR DETERMINING IF A GROUP OF
AFFILIATED CORPORATICNS ARE UNITARY FCR
PURPOSES OF FILING A COMBINED RETURN

Unity of Ownership - More than 50% of the component parts of
the unitary business must be commonly owned, either directly
or indirectly. (This recuirement remains as a prerequisite

to a finding that a component is unitary with other compo-
nents of a business.)

Unity of Operation - This gquality is evidenced by central
purchasing, advertising, accounting, management, etc. (These
central activities constitute a "flow of value," the term

which the U.S. Supreme Court has most recently used in defin-
ing a unitary business.)

Unity of Use -~ This qualitv 1is evidenced by a centralized
executive force and by a centralized general operations sys-
tem. (This centralization also creates a flow of value.)






