
MINUTES OF THE MEETING 
TAXATION COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

March 29, 1985 - P.M. 

The fifty-sixth meeting of the Taxation Committee was 
called to order in room 312-1 of the state capitol at 
8:35 P.M. by Chairman Gerry Devlin. 

ROLL CALL: All members were present as were Dave Bohyer, 
Researcher for the Legislative Council, and Alice Omang, 
secretary. 

CONSIDERATION OF HOUSE BILL 826: Representative Ellerd, 
District 77, Bozeman, commented that for fourteen years, 
he represented West Yellowstone, but since reapportion
ment, he does not represent them now. He informed the 
committee that they have a serious problem in trying to 
make their ends meet and this bill would allow them to 
establish a resort tax after a vote of their electorate 
and this would help provide property tax relief. He 
advised that West Yellowstone cannot generate enough 
money from the tourists, who come there during the sum
mer to meet their needs. 

Cal Dunbar, Councilman for the Town of West Yellowstone, 
indicated that he has been a councilman for fourteen 
years and his testimony is contained in Exhibit 1. 

Bob Jacklin, Councilman for the Town of West Yellowstone, 
stated that he operates a fishing tackle business and, 
in this community, $2.5 million is generated in business 
in the summer and they only have 750 people, who have 
to pay for all the roads, services, etc. He advised 
that their streets are in disrepair and there is no 
way that they can fix them and this is one of the first 
tlUngs the tourists coming into Montana from this direc
tion see. 

Kent Wilhelm, Councilman for the Town of West Yellow
stone, stated that last year their expenditures were 
$313,000.00 and their total revenue was $296,000.00 
and they figure with a 3% tax, they could raise 
$420,000.00. He continued that they need some proper
ty tax relief, they need major street repair, they need 
an extensive storm drainage sy~, they need a water 
system and have basic sewage system problems. 
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Walter Herman, an owner of a campground and an apartment 
house, informed the committee that everything in West 
Yellowstone is done on a volunteer basis - the fire de
partment, the ambulance service and he thought they were 
the first community to have a volunteer police depart
ment. He urged the committee to pass this bill as they 
sure need help. 

Gary Schorn, President of the Chamber of Commerce in 
West Yellowstone, stated that this legislation is very 
important to their community and to their business com
munity in particular. He asked the committee to support 
this bill. 

Alec Hanson, representing the Montana League of Cities 
and Towns, noted that 750 people paying property taxes 
cannot finance police and fire protection, water, sewer 
and sanitation services and other programs for 2~ million 
other people. He said that these people are asking for 
help and he urged the committee to please give it to 
them. 

Senator Boylan stated that these people really need some 
help; they are an isolated community, but they do bear 
the tourist burden for the state of Montana. He told the 
committee that even buying the toilet paper for this many 
people has an impact on the community. 

Senator John Anderson, District 37, testified that West 
Yellowstone has some of the finest people anywhere and 
some of the most dedicated and he urged the committee 
to give them an opportunity to nelp themselves. 

Representative Keyser, District 74, noted that this is 
the southwest entrance to the state of Montana and he
suggested that they can amend the bill to an elevation 
of no less than 7600 feet, an average snow fall of no 
less than 12 inches and a popUlation of no more than 
1500 if they want to make a definition of resort communi
ty. 

There were no further proponents. 

OPPONENTS: Phil Strope, an attorney, said he was the 
attorney they were talking about in the lawsuit and the 
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Billings judge initially held that local communities could 
create taxes, but the supreme court said that local govern
ments could not create taxes, according to the 1972 consti
tution, which says that the power to tax shall never be 
surrendered, suspended or contracted away. He advised 
that the 1974 legislature passed a law that said that local 
government may not impose a tax on the sale of goods, 
services or income. 

Don Judge, representing the Montana AFL-CIO, declared that 
they oppose any kind of a sales tax and this is a sales 
tax and it would be a crack in the door and there soon 
would be a window of opportunity to have a statewide 
sales tax. 

There were no further opponents. 

QUESTIONS ON HOUSE BILL 826: Representative Asay asked 
since there seems to be some question if this is legal, 
if there is such a thing as a special assessment that 
can be handled as the initial cost of doing business. 

Representative Ellerd replied that he appreciated the 
suggestion, but they want to do this the way it is sup
pose to be done. He advised that he did not think that 
this is unconstitutional and he has heard that before. 

There were no further questions. 

Representative Ellerd concluded, saying that this bill 
would help the community of West Yellowstone and it is 
not a lawyer-relief bill and these people are certainly 
willing to help themselves. 

EXECUTIVE SESSION 

DISPOSITION OF HOUSE BILL 826: Representative Asay 
moved that this bill DO PASS. Representative Harp 
moved to amend the bill on page 2, line 17, by striking 
"10,000" and inserting "1,500". The motion carried with 
Representative Raney, Representative Koehnke, Represen
tative Sands and Representative Cohen voting no. 
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Representative Asay moved that the bill DO PASS, AS AMENDED. 
The motion carried with Representative Schye, Representa
tive Keenan, Representative Harrington, Representative 
Ream, Representative Raney, Representative Gilbert and 
Representative Williams voting no. The vote was 13 to 7. 

CONSIDERM'ION'. OF HOUSE BILL 948: Representative Fritz, 
Missoula, said that this was a semi-sophisticated property 
tax on banks and other financial institutions and that 
this bill will try to regain some revenue that was lost 
before the bank share tax was repealed. He advised that 
the state has lost $7 million in revenue in any given 
year and this money went to local government. 

PROPONENTS: Sam Ryan, representing the Montana Senior 
Citizens Association, contended that it was time that 
banks paid their fair share of taxes and help alieviate 
the shift to old people. 

Earl Reiley, representing the Montana Senior Citizens' 
Association, urged passage of this bill, saying it would 
spread the tax burden around. 

Paul Carpino, representing the Montana Low Income Coali
tion, declared that this bill is a means to more equitably 
share the taxes as it will allow the income of the finan
cial institutions to be taxed. 

Don Judge, representing the Montana AFL-CIO, stated that 
it was his understanding that the revenue generated from 
this bill would be $4.4 million in fiscal year 1986 and 
almost $5 million in fiscal year 1987 and 80% of that 
money would go to local governments and 20% to state govern
ments and both could use the money right now. 

There were no further proponents. 

OPPONENTS: George Bennett, representing the Montana Bank
ers' Association, offered testimony in opposition to this 
bill. See Exhibit 2. He also offered Exhibit 3, which 
deals with the California state taxation of banking insti
tutions. 
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George Anderson, a C.P.A. in Helena, testified that he 
had done a great deal of testimony relative to bank taxes 
and in the last year, they have been cooperating with 
the Department of Revenue and they had straightened out 
the financial institutions situation. Now, he continued, 
this bill comes along and confuses everything in the 
past. He contended that this is a very complicated bill 
with conflicting language and would be difficult to ad
ministrate. He urged the committee to kill the bill. 

Pat Hooks, representing the savings and loans institu
tions in this state, stated that they are setting aside 
these people in one class and that there are a lot of 
corporations out there that are not going to pay the 
average personal property tax. 

Dennis Burr, representing the Montana Taxpayers' Associa
tion, observed that since 1975, when the tax was declared 
unconstitutional, the legislature has passed new banking 
taxes, most of which have been thrown out and he urged 
the committee to keep this for a few years. 

George Allen, representing the Montana Retailers' Associa
tion, stated that banks don't pay those taxes - borrowers 
pay those taxes and he urged the committee to oppose this 
bill. 

Bob Murdo, representing the D. A. Davidson & Company, 
explained that it has been determined that they are a 
financial institution and that this bill would cause them 
many problems. He indicated that the language is vague, 
it is a confusing piece of legislation and is difficult 
to understand. 

Gene Rice, Director of the Credit Union League, said that 
they feel that this bill is discriminatory as it singles 
out banks and financial institutions. He noted on page 
2 that credit unions are exempt from this bill because 
they are already exempt from having a franchise tax im
posed, but they feel it is a very discriminatory bill. 

There were no further opponents. 



Taxation Committee 
March 29, 1985 P.M. 
Page Six 

QUESTIONS ON HOUSE BILL 948: Representative Williams 
asked George Bennett if he had implied that the Depart
ment of Revenue was behind this bill. 

Mr. Bennett responded that he understood that the De
partment of Revenue's attorney helped draft this bill. 

There were no further questions. 

Representative Fritz stated that he did not want to dis
criminate against banks, but he also did not want to 
discriminate in favor of them either; and since 1979, 
they have gotten a break that other taxpayers have not 
enjoyed and he would like them to pay their fair share. 

The hearing on this bill was closed. 

EXECUTIVE SESSION: 

DISPOSITION OF HOUSE BILL 948: Representative Iverson 
moved that this bill DO NOT PASS. Representative Asay 
made a substitute motion to TABLE this bill. The motion 
carried with Representative Raney, Representative Schye, 
Representative Keenan, Representative Harrington, Repre
sentative Cohen and Representative Ream voting no. The 
vote was 14 ayes and 6 noes. 

DISPOSITION OF SENATE BILL 431: Representative Ellison 
moved that this bill BE CONCURRED IN and distributed copies 
of proposed amendments (Exhibit 3-1). He made a motion 
that the committee adopt the amendments. The motion 
carried with Representative Switzer voting no. 

Representative Patterson moved to amend the bill on page 
4, line 22, beginning with "the" by striking the remainder 
of that line through "value" on line 23. There was some 
discussion on this and Representative Patterson withdrew 
his amendment. 

Representative Switzer moved to amend on page 4, lines 
7 through 9 in subsection 6, by adding the language to 
read, "if land has been valued and assessed as agricul
tural land in any year, it shall continue to be so valued, 
assessed and taxed until the department reclassifies the 
property. A reclassification does not mean revaluation 
pursuant to 15-7-111." 
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Representative Ream said that he thought this bill does 
the opposite of what it intends to do and he sees a lot 
of problems with it. He informed the committee that he 
has 10 acres and raises sheep and chickens and he is 
currently paying the regular market value and not as 
agricultural land, but now he could qualify with this. 

Representative Ellison moved to amend the bill on page 
2, line 13 by striking "sales tl and inserting "income". 
The motion carried with Representative Zabrocki and 
Representative Switzer voting no. 

Representative Koehnke said that he has 20 acres where 
the farm sits and he has buildings elsewhere and this 
does not join the acres where the farm sits and he noted 
that on page 1, line 22, they had deleted "noncontiguous 
parcels". 

Representative Iverson moved to put that language back 
in the bill. The motion carried unanimously. 

Representative Ellison moved that the bill BE CONCURRED 
IN AS AMENDED. The motion carried with Representative 
Ream, Representative Patterson, Representative Switzer 
and Representative Gilbert voting no. 

DISPOSTION OF SENATE BILL 400: Representative Hanson 
moved that this bill BE CONCURRED IN. Representative 
Koehnke handed out to the committee three sets of pro
posed amendments. See Exhibit 4. He moved adoption 
of these amendments. 

Chairman Devlin noted that this would change the fiscal 
note considerably as they have added 20 cents on the 
whole formula. 

Representative Asay indicated that they would sweeten 
up the bill considerably with these amendments and now 
there is more than they asked for originally. 

Representative Harp made a substitute motion that in 
Set No.1, amendments 1 and 2 DO NOT PASS. Mr. Bohyer 
explained that the third amendment on that page is a 
technical amendment and should be in there. 
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A vote was taken on the DO NOT PASS motion on the amend
ments 1 and 2 and the vote carried with 10 voting aye 
and 9 voting no. See Roll Call Vote. 

Representative Cohen moved the third amendment on Set 
No.1. The motion carried unanimously. 

Representative Cohen moved that amendment #2 on Set No. 
2 DO NOT PASS. The motion carried with Representative 
Hanson, Representative Schye, Representative Zabrocki, 
Representative Koehnke, Representative Sands, Represen
tative Ellison, Representative Patterson and Representa
tive Ream voting no for a total of 8 noes. 

Representative Raney moved that they adopt the amendments 
on Set No.3. The motion carried with Representative 
Sands voting no. 

Representative Koehnke moved that the bill BE CONCURRED 
IN AS AMENDED. The motion carried with Representative 
Keenan and Representative Gilbert voting no. 

DISPOSITION OF SENATE BILL 455: Representative Williams 
moved the adoption of the statement of intent. 

Chairman Devlin asked why this was not brought in when 
they brought the bill in. Representative Williams re
plied that it was suggested by Alec Hanson. There was 
some discussion and Representative Williams withdrew 
his motion. 

Representative Harp made a substitute motion to TABLE 
this bill. The motion failed with a vote of 9 ayes 
and 11 noes. See Roll Call Vote. 

Representative Williams moved adoption of the amendment 
that was proposed by the Department of Commerce. Mr. 
Bohyer explained that there is more money that will go 
into the local government block grant account and the 
department wanted to make clear that this was different 
money than what was already going in there and conse
quently they needed to have subsection 5 deal with the 
disbursement of that account. He noted that this was 
changed from ~larch 1, 1985 to May 1, 1986. The motion 
carried with Representative Switzer, Representative Dev
lin, Representative Patterson, Representative Zabrocki 
and Representative Ellison voting no. 
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Representative Sands moved to amend the bill by taking 
out section 5 on pages 8, 9 and 10 and to amend the 
title accordingly. 

Representative Keenan noted that the banks are in favor 
of this and requested that Mr. Cadby address the issue. 

John Cadby, representing the Montana Bankers' Associa
tion, stated that there was no loss of revenue to Repre
sentative Zabrocki's district and that by deleting sec
tion 5, it would eliminate the $2 million increase in 
revenue by allowing the 243 deduction to continue in 
place; and if you take those sections out, you will 
no longer tax intercorporate dividends from subsidiaries 
or the investments that a corporation can make. 

Representative Keenan asked if the banks oppose this 
deduction. 

Mr. Cadby replied that they support the bill in its en
tirety because it allows Montana corporations, including 
banks, to file a consolidated return so that their inter
corporate dividends that are paid from the bank to the 
holding company are not taxed just as the intercorporate 
dividends paid in a multinational corporation are not 
taxed, and are taxed on a unitary basis. International 
or multinational corporations are allowed to file combined 
returns, but Montana corporations are not allowed to 
file consolidated returns, which are, in essence, the same 
thing. He explained that this equalizes the basis of 
taxation in a Montana corporation. 

Tom Ebzery, representing Nerco Mining Company and Pacific 
Power and Light Company, said that they are the subsidiary 
they are talking about and said that this would not affect 
section 243, but if it were put in here and no combined 
returns were allowed, then the dividend deduction that 
goes from a subsidiary to the parent would have to be taxed 
and it is not taxed now. 

Chairman Devlin said that if he was not mistaken, the banks 
in Custer and Prairie Counties are losers in this. 

Mr. Cadby replied that there are 16 counties that lost 
in total $250,000.00, but the hold-harmless clause pro
tects all of those counties to where they will receive 
not less than 90% of the revenue they were receiving. 
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Chairman Devlin asked if that 90% was there in the Senate. 
Mr. Cadby replied that was added in the Senate in committee. 
He said that this was only a two-year amendment, but, if 
they wish to make that permanent, he was sure there would 
be no objections to that. 

Dan Bucks from the Department of Revenue said that a 
combined report is different from a consolidated return 
and, under a combined report, the intercompany dividends 
are washed out just like a consolidated return and this 
bill does not prohibit the effect of filing of a combined 
report that is still available to the corporations that 
are affected by it. He advised that a consolidated report 
is a more restricted report and is restricted to a case 
where there is an 80% ownership and is tested principally 
on the basis of ownership. He indicated that the combined 
report hinges more on the functional inter-relationship 
among the entities. 

There was further discussion and a vote was taken on the 
motion to take out section 5. The motion failed with 
9 voting aye and 11 voting no. 

Representative Williams moved that this bill BE CONCURRED 
IN AS AMENDED. The motion carried with 11 voting aye 
and 9 voting no. See Roll Call Vote. 

DISPOSITION OF SENATE BILL 72: Representative Sands 
moved that this bill BE CONCURRED IN. Representative 
Keenan moved that this bill be amended to show that it 
is effective this tax year - taxable year 1985. The 
motion carried unanimously. 

Representative Harp moved that they TABLE this bill. _ 
The motion carried with Representative Switzer, Repre
sentative Raney, Representative Sands and Representa
tive Schye voting no. 

DISPOSITION OF HOUSE BILL 944: 
moved that this bill DO PASS. 
a vote of 11 ayes and 9 noes. 

Representative Ream 
The motion carried with 
See Roll Call Vote. 
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DISPOSITION OF HOUSE BILL 735: Representative Harp moved 
to reconsider their action on this bill. He advised that 
he had met with the governor today and distributed Exhibit 
5 to the committee. A vote was taken on the motion and 
it carried with a vote of 12 ayes and 8 noes. 

Representative Harp moved the amendments contained in 
Exhibit 5. The motion carried with a vote of 12 ayes 
and 8 noes. See Roll Call Vote. 

Representative Harp moved that this bill DO PASS AS AMENDED. 
The vote was 10 to 10. See Roll Call Vote. The bill 
goes to the floor of the house WITHOUT RECOMMENDATION. 

RECONSIDERATION OF HOUSE BILL 392: 
made a motion to take this bill off 
tributed some proposed amendments to 
hibit 6. The motion failed 6 to 14. 

Representative Cohen 
the table. He dis
this bill. See Ex

See Roll Call Vote. 

RECONSIDERATION OF SENATE BILL 280: Representative Han
son moved to reconsider their action on this bill. The 
motion failed with a vote of 7 to 13. See Roll Call Vote. 

ADJOURNMENT: There being no further business, the meeting 
adjourned at 10:30 p.m. 

Alice Omang, Secretary 
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MR ......... S.P.lAA.E.R.t .............................. . 

We, your committee on .................................. ~~~J.~f ............................................................................................... . 

having had under consideration ............................... liOUS.1L .................................................................. Bill No ..... ~~~ .... . 

_f_i_r_s_t _____ reading copy ( white) 
color 

AN ACT ALLOWIliG A lYl!;l'lHED RESORT CO~.sMUzaI''tY TO ESTABLISH A RESORT 

TAX hl"'i'ml A oar£ OF ITS ELECTORS ~ 

Respectfully report as follows: That ......................... U.9lj$.it .................................................................... Bill No ...... ~~~ .... . 

Be amended as follows! 

1. Page 21 line 17. 
Following: "than
Strike: ~lO,OCOM 
Insert: al,500~ 

DO PASS 

STATE PUB. CO. 
Helena, Mont. 

.................................................................................................... 
G};Rr~Y DtWLIN I Chairman. 

t1 .5k 
rnUUITT~~ c:~rD~T ADV 



STANDING COMMITTEE REPORT 

.. ,.· .......... M~b ... 2.~.f .............................. 19 ... 3S .. .. 

MR ...... $.PElU~R.L .............................. .. 

We, your committee on ................................. !fAXATIOli ............................................................................................... . 

having had under consideration .............................. .fiOUSE ..................................................................... Bill No ......... 9.4.4. 

----:f=1=r=-s:;::..t=-____ reading copy ( white) 
color 

AN ACT 1'0 l:..~CLUDB FROM DEDUC1'IONS .ALl.OifED IU COHPUnNG 11"fDIVIDUAL 

Y~\.R Iii EXCESS OF $6000; 

~OUSB . RA4 Respectfully report as follows: That ......................... ~ .................................................................................. Bill NO .... -.I:.~~ ...... . 

STATE PUB. CO. 
Helena, Mont. 

CERRY DEVLIN, Chairman. 

("{)UAAITTI=r: c::r:rDr:T A DV 



ROLL CALL VOTE 

HOUSE COMMITTEE TAXATION 

TIME 

NAME AYE NAY 

DEVLIN, GERRY, Chrrn. .,/ 
WILLIAMS, MEL, V.Chrrn. ./ 
ABRAMS, HUGH V 
ASAY, TOM v' 
COHEN, BEN V" 
ELLISON, ORVAL V'" 
GILBERT, BOB V 
HANSON, MARIAN V 
HARRINGTON, DAN v" 
HARP, JOHN . V'" 
IVERSON, DENNIS V 
KEENAN, NANCY 1/ 
KOEHNKE, FRANCIS v' 
PATTERSON JOHN V 
RANEYL BOB .,/ 
REAM BOB ,/' 
SANDS JACK ...,/ 

SCHYE TED V 
SWITZER DEAN .V'" 
IZABROCKI CARL V' 

Secretary Alice Ornang Chairman Gerry Devlin 

Motion: ]0 P{4SS -. UB, ~ qL/-4 
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STANDING COMMITTEE REPORT 

......................... ~~.+.9.J~ ... ~.~.t ............... .... 19 .. ~.~ .... . 

MR .............. $.?~~R~ .......................... . 

. TAXA~ION We, your committee on ....................................................................................................................................................... . 

having had under consideration ............................ ~~~~~!~ ...................................................................... Bill No. ~.9..~ ........ . 

___ t_h_i_r_d ___ reading copy ( __ b_l_u_t!_ 
color 

EXTEtmING TliE ALCOUOL TAX INCENTIVE TO IDU?ORTS; LIMITIHG IHCEJ'rfIW 

PAY~UTS; 

Respectfully report as follows: That .................... ~~~;? ....................................................................... Bill No .... 1.~.9 ..... .. 

DO PASS 

3. }, n ~j.~± 9 ~ t i ~'lt:" 1. 3 4 

r:".-~.? !·!)\t.i;lg~ ","1.1 c·)h-,) 1 !I 
St.. r' ,~.,~: tj ; 11 :_~ ~:i l;,-i ,,~~ ... " ... ~ .... ~-

STATE PUB. CO. 
Helena, Mont. 

(,,()MAAITT~~ <:::rOCT A DV 

Chairman. 



ROLL CALL VOTE 

HOUSE COMMITTEE TAXATION 

DATE BILL NO. 56 J!. 400 TIME 

NAME AYE NAY 

DEVLIN, GERRY, Chrrn. V 
WILLIAMS, MEL, V.Chrrn. t/ 
ABRAMS, HUGH ,/' 

ASAY, TOM t/ 
COHEN, BEN ,/ 

ELLISON, ORVAL V 
GILBERT, BOB V 
HANSON, MARIAN V' 
HARRINGTON, DAN 
HARP, JOHN . ,/ 

IVERSON, DENNIS V 

KEENAN, NANCY ..... 
KOEHNKE, FRANCIS r' 

PATTERSON JOHN V 
RANEY BOB ..... 
REAM BOB V 
SANDS JACK V 

SCHYE TED V 
SWITZER DEAN .. .,F 
Iz ARR Oi:K I CARL J/ 

Secretary Alice Ornang Chairman Gerry Devlin 
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STANDING COMMITTEE REPORT 

Page 1 of 2. . ............ A~~~.~ ... :+.~x ............................. 19 ~$. ..... . 

MR ...... S.~i;tM&RJ .................................. . 

We, your committee on .................................... T~nO~ ............................................................................................ . 

having had under consideration .................................. S.r";J-{AZS ............................................................... Bill No .... :431 ..... . 

__ --"t""h .... i""ra:d!:!L-___ reading copy ( blue 
color 

~~ ACT REVISING THE GREENBltL~ APPRAISAL DEF!UI~ION OF AGRICULTURAL 

PSllCEN'X OP '1'UB 'fAXADLE PERCl!NTAGE APPLtCAf.~LE TO CLASS FOOR PROPERTY: 

Respectfully report as follows: That ........................... 5BNAT:E ................................................................ Bill No ..... 4.31 ..... . 

1. l'.ttg~f~ 1, l.il~~ :::2. 
?~)tl()w.irlg: "·tt~e·· 

:t\~;(!::t..-: ·~'r f.·l:.]n{~::)~lti.9f:.1t~~lti ~)~r=~~l:} (,-f t,",;".nd '~;lG::r i.)!~tZ 

~!~~r~.hi? t.tiElt:. ~~r;,;) fJc~..:.i\"~~ly· (1;'::'''~.Jtn:d tc. agl'·i~altur~.ll 
L;. t)(~ If 

1. ~~gQ 2, \j~c 13. 
:'>1 L:n1i" ..... q ~ .. ±:~~':1""'~" 
f.;~:. r: .j. ;~.~: ! tt:: ~;f:l ~;~-;.--... --
i. ;·f,~~,il 'Ct .. : ~ {':)c';!~~,e~1II 

J. Ift;:~~r~~} « 

7~t!~wi~q: l~~~ 4 

STATE PUB. CO. 
Helena, Mont. 

....................... (g.9.~.tj.,;:!.u.Q9.1 .............................................. . 
Chairman. 

COMMITTEE SECRETARY 
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Paqe 2 of 2 
5&431 

4. ?age 4, line 7. 
Follovinq! .(~). 
Strike: ·~EFORB· 
IiHMiifrt: -r.ce--
?ollov1ngl -!"J'.fm" 
Strike: ·~lAY-·nl:;;:.i 
In~i'frt.: ·ha$·-b~t~ll· 

................. ~~~~~ ... ~.~ ............................ , 19 ... ~.~ ... . 

5.. P~9~ 4 J 1 i.n~s g a~d "9. 
Fr>11owl.n.gt ·Y'$l\n,·;)r} li:.ie il 
Sf::tike: t.h~ r;m';Iud",r of 1i»1'3 a Etrld IJ.n", j in i~~ ,Hltir~t:1 
Imh!l't! • it; ;she 11 c .. ),;v.:.!.f!U~ to b(t so valu~,. ilfUfO~~~d. {;;nd 

taMld until ,:h;;- c1:~?"H·tm.ent. r}:!cl.'H)}ii ~ h1$ th~ prc!?"H:·~y .. 
~I\ "(~.:.:l .... .s;iificutio;~ d£)~tt a;J't, rl."'siiHl :::!!v~llu~tl·:;,rn pUX:3uolnt. 
t.:J 15-1-11 L" 

7. Pdq- 5, line 16. 
Strik;il1 III til) It 
·:ri:~Fr!rt,.~ ·1~~r· 
Poll';;)wi~q! ·OV!~R· 
:3 ~ r i ;':0 ;;. .. r; '" --"'V---_ 
!~l~t.eI·t: 1t~f5· 
follIJWl,rt:g1 "!\Crt::S· 
:n~"lt"t. ~ ·un~1ar~0;~ ''''-'fn';!.t·~h1P· 

s. P~qQ 5~ lin~ 17. 
'?t.l lloSrliuCj: • rs· 
Strik5! ·U3ED~O!t l~~OWn1G 1'l?J.Imn· 
tas~rt: ·'Ziip.ihi;"-;;'i; -proaucIn;~""'iiiAbdt' \:d CO~tl.rci31 qlli~ll. t.\"' 

tbSlt c,;}~ bl!l. ,~conomic"i ly ~'U:·';i1st'ld i!".I ;:::).~"13ii!r.,~.ti:ll 
-q.ua.ntit:f-

;\N'O A5 jV1mm;;;o 
.... r· ____ .~ .. ___ ~._ - __ -... 

8;: COHCU?RBiJ ::i 
"~, ___ .~"""_i". ___ ~ ___ .... _ .. ~.,. ...... 

STATE PUB. CO. 

. ....................................................... , .................. C't~~i~'~~~:" ...... . 
f';:: a.qy m:;VLrl, 

Helena, Mont. 



STANDING COMMITTEE REPORT 
Pago 1 of 2. HarC!l 29,. as 

.................................................................... 19 ........... . 

MR ........ $.~~~.;. ............................... . 

We, your committee on ...................................... T.~~t.tO't~ .......................................................................................... . 

h . h d d 'd' (~'O' .. '1& .... \,. B'II N "Sr. avrng a un er consl eratlon .................................... Y.MI>.,......................................................................... I o ...... !ir • .:l' ... . 

___ -=t-=hC-:i.:c.r.:::...d-"'-__ reading copy ( hlue 
color 

REVISIdG TliZ COUPORATIOil TAX COUCElU1ING NI:.'? L\lCOME & CON'SOLlDArtED 

SENATE . 455 
Respectfully report as follows: That ............................................................................................................ Bill No .................. . 

1. ?itle# lin8 25. 
:P;')lL~iwl' .. 7-G-lti4 t" 

I~50rt~ ·7-'-ln9,~ 

-" i-',:}-<jLJ 5 I lilh:t$ .. ;,)nd 5. 
Ynl:''::;'¥l:L''v'PIt';-,uo-·v .. :cti,,>:>'' ~}U line ;; 

3r r 1. ~~~):, : ;-lt~~:~"£':~-~I~~i~ !:.z'::i .. ~:~h~ ... f;;,:~_~'~~ :':A _ f~:~ '~~,:? ~~._.;~t?,£:~ 
!il~~jrt~; .. · .. ---f;.'1~-fl;1{,~;::)~!lC~.:!(tt. -~!t t.1'~~ -~~\!jl: .. 1 ~')L <i;";,'";' ,~~jl~r :'I~:;-(:k.;: 

I;::: r _':"", ~- ~ ~ ~ 

(con ti.nu,--.tQ.) .................................................................................................... 
STATE PUB. CO. Chairman. 

Helena, Mont. 

rr\UUITTCC ccrOCTA DV 
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Page 2 of 2. 
s.a 455 . ................... Jf..ar.ch. .. 2.9 .......................... 19 ... as .. . 

3. ?Jlq~ 6 .. 
~ollo~i~~; lioe 10 
!ul)..u:·t:; "$<jt:;:.ion '* .. 

r~i!la; 

··[-6-309. ni.s?osici.-:m ~~:ui '.lgR :>! fund:!. 
bur~::"ments fro3. thP.4 l'?.,;;~ 1 '~vv-ertu::o~~.t \-;jL.~ck 
account ahall bu ~adfl ,1f3 follu'ol!:U 

(1) O.l Octob~1: 1, 19!:lJ .... ~ dLtbur~;~~rit :.:lust: !>u 
<!l~dfl fro?:! t.he qB'n~r.;;:.l t;Qrvit.".~a bl<.)cx. grant t~~t tllo t::~ltJ 
lusse-r nf: 

fa) $2 nl11ion; ~r 
(~) (;t.j).<)-third {)f t.n'!l .. otal gf2u~ral 

priatlon t~} thu Jiccount f.::>r t~'ii bt.anniu'.'l 
30, 1~135 .. 

filfid c41-J'I>r·::l
¥"; nd1.n~ ~1a!~1l 

(2) On tt!J.x.;:n 1, 19S4, ,lna Hf.tl:"ch 1 .of t.a<1ch ,;U(;-

c"l!';;ei!itHJ y~.;;lrth~ rt)i::o.lhurS81!HNd:' .r~\.tir"J.dj)y 61-3-53& 
f'f'J:!* t. b~ d i 1/ tr ibn t.:~cl. 

ej) on ,!UlIC1 30" 19S4, <1 cii$hurz~~~nt ;;uJii£t;. tiS': ~d~~ 
fro1'!t th~ g~ner41 ~~!r't·icd8 bl{')ck qri'il,te for nunit:l.pJo.l
i t.!ca ,!utd c'}tl.nt1c~t3at t.$qu~l$ th~ ,1.!'o\i:}unt. "Ihien i~ t.;l~ 
103~~r 0:' !.~·H~ (Uft.(,re.ncf: .h~twt.~·~n dl~ ~'':COUt~t. bflld.v.:,::, on 
t.h1.l t da t.-t; ,,~;:~t!: 

Ca} $3 ~111i~n: or 
(b) OUQ-n,;1;lf of th~ t~t~l ~J-i":tn~r:ll tuad ·3.P;)l:'O-

1:n:i~tic4 tu t.fH! acc.::naat.: for t~~fl b.i.~.m.nl~l:1 ,~",cll;H; ,JUl1f) 

):}. 1·'85. 
(4) 9a ~~s~e~."JI s~_J~.~v.~~!;13:.L0~~~~~S_S!2'.!_J~.L __ ~~~~ 

,':ua.:.;; 30 ~ ! '18S, ~l:id .Jt.H.e 3(l::rt '<3ilach ~ucce-tt(1inq 1'fJ44.r ~ 411 
iUiV;llt ren!11t.;.inq i;'l t.t)v.} accut.mt ;an~t tHfr cli..dtributed. 

(5) O,'} Mt-tv 1 l!HHi a:~d ~~v 1 nt >"M.en ::nlcc~!fJ:I.Hng 
_'C' __ ~~_'_""C_ L.. __ • ..t_~_, __ .'...f. i.... .. ~--~.-- _. __ .-.. ---~.---~.-......,~ 

~~:." L . .!l1~ ..P2}~!:)"_o.!'!.;..~?! -.-!.~~~~E!!_l. {1~.Y~~2~_21~SiL3Ei!~~ 
~SE..0~!lL:£9.!!Y:; i.:!~J..r:.i_~?~._ a . g§.~....3j t:!!:!.~ c9.!:E':?!.~t:~,2i£~:E:~ 
e.nd ttlCO:k(i;: t,n: QU&"t be di3tr-1.~ut;f.'id. 
·-·---:fs.l-->--{6~->rh';-'fu!ia~"--dIitrIDui:~;d b')" t;h!.~ p,:u:t f:t:ty b~ 
tAllied for 4l.;'r-pu:(?O(l~ author iil'~ld by lq,;I .. ••• . 

. ................ . ....................................................... ····················C"h~irman. 
G}~RRY DEVLIU,. 

STATE PUB. CO. 
Helena, Mont. 



ROLL CALL VOTE 

HOUSE COMMITTEE TAXATION 

BILL NO. s'B!=t- #:5'6' TIME p,m. 

NAME AYE NAY 

DEVLIN, GERRY, Chrrn. V 
WILLIAMS, MEL, V.Chrrn. V 
ABRAMS, HUGH v' 
ASAY, TOM V 
COHEN, BEN " ELLISON, ORVAL .......-
GILBERT, BOB .V7 
HANSON, MARIAN V 

HARRINGTON, DAN L7' 
HARP, JOHN , v' 
IVERSON, DENNIS V-
KEENAN, NANCY V 
KOEHNKE, FRANCIS ...,/ 

PATTERSON JOHN V-

RANEY BOB V 
REAM, BOB .....---
SANDS JACK V 

SCHYE TED V--
SWITZER DEAN V 
ZABROCKI CARL ,<,,/ I' 

Secretary Alice Ornang Chairman Gerry Devlin 

Motion: 

CS-31 



ROLL CALL VOTE 

HOUSE COMMITTEE TAXATION 

DATE BILL NO. TIME -if"".,-,-hl.:..L-._-

NAME AYE NAY 

DEVLIN, GERRY, Chrm. V 
WILLIAMS, MEL, V.Chrm. ....... 
ABRAMS, HUGH Jt' 
ASAY, TOM V 
COHEN, BEN vi' 
ELLISON, ORVAL ,/ 

GILBERT, BOB ,/ 
HANSON, MARIAN ~ 
HARRINGTON, DAN V 
HARP, JOHN . v' 
IVERSON, DENNIS ,/ 
KEENAN, NANCY .v' 
KOEHNKE, FRANCIS V 
PATTERSON, JOHN V 
RANEY, BOB V 
REAM BOB ,/ 
SANDS JACK v' 
SCHYE TED v" 
SWITZER.1 DEAN V 
,ZABROCKI CARL V-

I 

Secretary Alice Omang Chairman Gerry Devlin 

Motion: 

CS-31 



ROLL CALL VOTE 

HOUSE COMMITTEE TAXATION 

DATE 3 .. t tj- /'ie~ BILL NO. 

NAME 

DEVLIN, GERRY, Chrm. 
WILLIAMS, MEL, V.Chrm. 
ABRAMS, HUGH 
ASAY, TOM 
COHEN, BEN 
ELLISON, ORVAL 
GILBERT, BOB 
HANSON, MARIAN 
HARRINGTON, DAN 
HARP, JOHN . 
IVERSON, DENNIS 
KEENAN, NANCY 
KOEHNKE, FRANCIS 
PATTERSON JOHN 
RANEY BOB 
REAM, BOB 
SANDS JACK 
SCHYEJ TED 
SWITZER DEAN 
ZABRO~IU. _CARL 

AYE 

v'" 

v' 

V 

V 

V 

V 

t/ 

II' 
.. V' 

TIME 0.111 
I 

V 
V 

V" 

V 

V 

-I( 
v' 

V 

.......... 

.,/ 

V 

Secretary Alice Omang Chairman Gerry Devlin 

Motion: JO lab Ie.. SB .:If 4-55" 
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ROLL CALL VOTE 

HOUSE COMMITTEE TAXATION 

DATE BILL NO. TIME F-f...;...;. Y>1,--,-__ 

NAME AYE NAY 

DEVLIN, GERRY, Chrm. / 
WILLIAMS, MEL, V.Chrm. a/ 
ABRAMS, HUGH V 
ASAY, TOM V 
COHEN, BEN ,/ 
ELLISON, ORVAL ~ 
GILBERT, BOB V 
HANSON, MARIAN ." 
HARRINGTON, DAN a/ 
HARP, JOHN . v' 
IVERSON, DENNIS v' 
KEENAN, NANCY V 
KOEHNKE, FRANCIS ..,/ 

PATTERSON JOHN ,/ 

RANEY BOB V 
REAM BOB ~ 
SANDS JACK V 
SCHYE TED V 
SWITZER DEAN V 
ZABRQCKI CARL ~ 

Secretary Alice Omang Chairman Gerry Devlin 

CS-31 



ROLL CALL VOTE 

HOUSE COMMITTEE TAXATION 

DATE BILL NO. TIME 

NAME AYE NAY 

DEVLIN, GERRY, Chrrn. V 
WILLIAMS, MEL, V.Chrrn. 7 
ABRAMS, HUGH ./ 
ASAY, TOM v' 
COHEN, BEN V 
ELLISON, ORVAL V 
GILBERT, BOB V 
HANSON, MARIAN V 
HARRINGTON, DAN V 
HARP, JOHN . V 
IVERSON, DENNIS V 

KEENAN, NANCY V""" 
KOEHNKE, FRANCIS V 
PATTERSON JOHN V""" 

RANEY BOB V 
REAM, BOB V""'" 
SANDS JACK V 
SCHYE TED V 
SWITZER DEAN v 
ZABROCKI CARL v"" 

I 

Secretary Alice Ornang Chairman Gerry Devlin 

CS-31 
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TOWN OF WEST YELLOWSTONE 
Box 579 

WEST YELLOWSTONE, MONTANA 59758 
Telephone 406 646-7795 

December 12, 1984 

Governor's Economic Development Summit 
and Small Business Conference 
Sheraton Hotel 
Great Falls, Montana 

"Tailor Hade Local Option Taxation" 

E.~h,j)J.f / 
H-.8 ,~~ 
.3/ ~ "'IRJ-
f)wn~,.r. .. Ca./ 

The 1985 Legislature needs to address directly our current need 
throughout the State for local option taxation, that is, local 
t~xation by consent' of the community through referendum. 

This need for enabling legislation to permit local option 
taxation of any constitutional type at the discretion of the 
individual community is crucial. The forthcoming Legislature 
should address this need now. It is long overdue. 

Admittedly, the anticipated bed tax bills from the Montana 
League of Cities and Towns for either statewide or local option 
taxation are long overdue and worthy of support. 

However, West Yellowstone believes the true answer to the ever 
deepening fi3cal problems of Montana's municipalities require 
broad local option taxation powers. Current tax formulas, do 
not suffice. Special interest taxation bills do not address 
the basic issues of taxation formulas. 

We have addressed local option taxation issues with this Council 
last July, with the City Council of Billings in September, and 
our coverage in the me~ia has shownus there is real grass-roots 
interest among our muncipal\ties. 
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Briefly, here is West Yellowstone's experience with current 
taxation formulas which just do not do the job for us: 

West Yellowstone originated in 1907, incorporated 
in 1066 and chartered in 1980. 
Year round population: 760 in Town, 1100 in Hebgen 
Lake Basin. 
Seasonal population June - September: 1,300 with 
nightly tourist transients: 5,000 additional. 
West Entrance to Yellowstone National Park: 800,000/yr 
plus "cross-back traffic" 
Estimated commerce for West Yellowstone is $14 Million 
dollars/year. 

However, all is not well. 

"Tourism West Yellowstone and Its Effect on Ability of the 
Town to Deliver Hunicioal Services" Harry W. Conard, Jr. 
December 197'9. Funded by $15, 000. 00 grant, Old Wes t Regional 
Commission. Study shows: 

West Yellowstone costs are 5X to 6X higher than other 
five Nontana Towns of comparable size: Belt (683), 
Bridger (768), Manhattan (934), Twin Bridges (685), 
Valier (676). 
West Yellowstone spent 105% more than locally generated 
funds in 1978. . 

Therefore, West Yellowstone chartered, to follow study recommen
dations. Wrote HB 109 "Resort Tax" bill. Denied by House Tax 
Committee, Harch 1981 by 18/1 vote. 

West Yellowstone Council passed Occupancy Fee Ordinance #90, 
(Bed Tax #1) January 1982, @ 25¢ per head per night. Collected 
$64,000.00 June 1982-February 1983. 110ntana Innkeepers suit. 
Tax is illegal because had no referendum. Referendum May 31, 1983-
passed 155/56. 

Ordinance #98 (Bed Tax #2) Occupancy Fee reinstated @25¢ per head 
in motels and 50¢ per vehicle in campgrounds. Collected $33,000.00 
June 1983-September 1983. State Supreme Court vioded Billings 
bed tax, our collections ended. 

Right now, West Yellowstone government services costs continue 
at 5 to 6 times greater than Towns of our permanent popUlation 
in Hontana. 

1983-1984 Budget: Total $313,524.00 ($100,163.00 @75 mills 34%) 
Police Dept @46% ($145,695.00) Street Dept. @ 16% ($51,622.00) 
Total funds allocated per person per night: January (760) $1.15 
July (6,300) l4¢. 

Not only does West Yellowstone suffer under current taxation 
formulas, but other cities as well. Examine study of Bozeman, 
Montana vs Laramie, Wyoming. Short Changed in Bozeman': A Look 
at Revenue, CE 454, Transportation P1anning,MSU, Fall Quarter, 
April 1984. Laramie has total revenue 2.26 times greater than 
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Bozeman. Bozeman is forced to property taxes nearly four times 
greater than Laramie. The difference in the two municipal tax 
structures is the revenue from severance and sales tax sources. 
West Yellowstone case follows Bozeman's pattern. How about 
your Town? 

Therefore, present ~1ontana taxation formulas are not helping us. 
Formulas based on population or length of streets do not allow 
for our cost impaction by tourists or other factors. The for
mulas for beer tax, liquor tax, gasoline tax and even the State 
Block Grant program do not face up to the situation for us. 
In fact, we have to sell 300 gallons of gas60ine to get back one 
dollar, while the average for the five towns in Conard's study 
is only 117 gallons. (We receive twice as much under the tax 
increase enacted after Conard's study, but the discrepancy re
mains the same). Federal Revenue Sharing was $19,600.00 (7%). 
PILT funds for Gallatin County were $449,832.00 with 0% to 
West Yellowstone. 

West Yellowstone's experience with grants has been equally 
unrewarding. 

Our previous i!rants have been denied. In !-farch 1975, our HUD 
grant for water mains was denied with a 94 out of 96 rating, 
using the 1970 census poverty and substandard housing levels as 
criteria. We were advised not to resubmit our application. 

In 1984, we have been denied first a $20,000.00 planning grant for 
domestic water, street, and storm drain imnrovement. We have 
been denied also a Communit\r Develooment Block Grant for 
~L~54, 000.00 for our water, ~treet, storm drain overhaul. We had 
intended to use our $64,000.00 from our Bed' Tax #1 for matching 
funds. So, grants are not the answer either. Grants cannot be 
budgeted either as they are unpredictable. We have present urgent 
need for major street repairs and extensive storm drainage systems 
and down the road we can see central water and sewer facility 
expansions - all well beyond our ability to fund by present formulas. 

Due to the high seasonality of our tourist industry here, with 
only 100 da:Ts of true economic activity, proposed SIDs against 
real property units become astronomical when evaluated into 
payout amortizations. Real property revenue generation, again, 
is already overburdened. A look at the pie charts in the appendix 
shows that West Yellowstone is not unique among its Hontana sibling 
communities in this respect. We all must look elsewhere for revenue. 

Therefore, West Yellowstone believes that the 1935 Legislature 
:::.hould grant enabling legislation for local o"tion taxation tc? 
mUI!.~_cipali ties to permi"t "Tailor-made'" local~"tion t<!?<a~io~. The 
type of taxation to be determined at the local level by referendum 
with property tax relief and voter review built into the enabling 
legislation. ~bat can be more democratic and basicallv American? 
Th§._F_e_ople vote to suit their "local needs. ' 

~.Jest Yellowstone supports the Hontana League options, !,articularlv 
the Local Option Hotel/Motel Tax, Resolution #1985-4. Resolution' 
#1985-4 (local bed tax) would bring West Yellowstone $250,000.00 
er ear versus $156,628.00 under #1985-2 (see table). 



Governor's Economic Development Summit 
Small Business Conference .. 
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Conard's study calculated $140,000.00/year at 1% retail sales 
tax; so, 2% would generate $280,000.00. 

Obviously, local governments give up a lot on the proposed bed 
taxes against a local retail sales tax. 

What do we want the 1985 Legislature to do? 

1. We want comprehensive enabling legislation to permit local 
option taxation of a broad scope, with referendum and voter 
review. 

2. We mean local option taxation could be on retail sales, on 
beds, on wheels, on income, on whatever the voters approve locally 
for their municipal needs. The burden the municipality is re
ceiving by impact should have the corresponding relief by means 
of off setting local revenue generations. The Urban Coalition 
at their November meeting at Helena supported this position. 
There is grass roots support, regardless of the size of the 
municipality. 

3. West Yellowstone would much prefer to see cooperation on 
a comprehensive local option taxation enabling act rather than to 
reactivate a defensive, parochial, restricted special interest 
"resort tax" again. Special interest legislation does not address , 
the real issue here: Corrnnunities with nroblems should have the 
ability to deal with them effectively. 

"Tailor-made Local Option Taxation is the answer for 1985." 

Thank you. 



CALCULATION TABLE 

Conard's Retail Sales Tax: (pg. 12, Phase II of his study) 

West Yellowstone business volume: $14 Million/year 
$14,000,000.x 2% = $280,000. OO/year 
Each 1% - $140,000.00/year in revenue 
5% ~ $700,000.00/year 

Montana League of Cities & TOWTIJ, Resolution 11985-4 : State-wide 

2,000 (rooms) x 62 (days) x.95 (occupancy rate) - 117,800 (units) 

2,000 

2,000 

x 60 

x 243 

200 (hookups) x 62 

200 

200 

($30.00/room) 

x 60 

x 243 

202,100 x $3.00 (10%) 
($10.00/hookup) 

20,210 x $1.00 (10%) 

~26.SI0 x .5 .(5%) 

x.50 

x.05 

x .95 

x .50 

x .05 

313,25S.x .50 (local Town rate) 
West Yellowstone share 

- 60,000 

- 24,300 

202,100 (units) 

- 11,780 

- 6,000 

- ... 2,430 

20,210 (tmits) 

- 606,300. 

- .. "20· 2"10 . 
! 

626,510 

- 313,255 
- 156,628 

15-6.628 

Montana League of Cities & Towns Resolution 41985-2: Local Option 

(5%) 
(10%) 

$313,255 
$626,510 

less $62,651 (20%) 
less $125,302 (20%) 

!"II 250,604/year 
- 502, 20.S/year 
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EXP END ITl.JR.ES 

General Covernment 
Tmm Council 
Elections 
State EXaI:liner 
Hayor 
Court 
Tut;..;'Il Offices 
Water 

Legal 
Buildings 
Z'olice 
Fire/Ambulance 
Street 
?arl::.s 
Planning & Zoning 
Hiscellaneous 

.. ~~ . 

J 983-/98+ .FISf!AL . YEAR 

". 

, 

" \., , 

$ 34,625.54 

3,597.15 
21,35~.99 

145,695.25 
39,n38.62 
51,622.12 

1,343.15 
8,770:4~ 
1,667.74 

$313,524.04 
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REVENUE 

CeneralProperty Tax (75 mils) (T~b:e:..6J ,5aJ.., (7) $100.162. 71 
Business Licenses, Permits, Fees 35.9Lr2.51 
Li~uor Tax 7,165.38 
Beer Tax 2,023.54 . -
!fotor Vehicle Taxes & Fees 29, ~60. 23 \ . . . 
Public Safety Fees 42,436.80·. :.,_: ..... 

Dispatch Fees . . ~'.'. ~';:~.-~' .. 
Ambulance Fees' ,~, ,. 

Court Fines & Forfeits 4,325.00 " ... '... 
Block Crant 653. 79 ; .... . 
~lisce llaneous Services 31,035.58 . \;~ -- ': 

Interest . - :'~ . 
Rents ." 
Insurance r~ecoveries ... ,' . 

Cas Tax 18,223.00 
rrevenue Sharing 19,647.03 
C~pita1 Improveme~t (Street Equi~ment) 4,243.16 

, .. 
.' . 

. ,; .. 

$296,524.33 
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Figure 6 - Revenues - Laramie. 
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TESTIMONY OF GEORGE T. BENNETT 

COUNSEL FOR MONTANA BANKERS ASSOCIATION 

IN OPPOSITION TO HOUSE BILL 948 

INTRODUCTION: 

House Bill 948 imposes a special "franchise tax" upon "finan-

cial institutions" which adds to the standard corporation license 

tax rate (presently 6.75%) an additional tax if the financial 

institution is paying less than the average "personal property tax" 

paid by non-financial institution corporations. The apparent 

theory behind the bill is that financial institutions are not 

paying their fair share of personal property taxes and therefore 

should pay an increased rate of corporation license tax. 

BILL WOULD IMPOSE DISCRIMINATORY TAX AGAINST ONLY FINANCIAL 

INSTITUTIONS: 

As this Committee knows, the federal and state constitutions 

provide basic protection in the area of taxation against discri-

mination or unduly burdensome taxation under the commerce clause, 

due process clause, equal protection clause and, in addition, the 

I-iontana Constitution requires the taxes be levied by general laws 

for public purposes, Article VIII, Section 1, and special ~egisla-

tion is prohibited, Article V, Section 12 of the Montana Constitu-

tion. This bill contains no legislative findings to support sing-

ling out financial institutions for a special and higher tax. 

As a matter of legislative tax policy it would be grossly 

discriminating to impose a higher income tax upon certain taxpayers 
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based upon the fact that they may pay less than the "average" paid 

by other taxpayers under a different type of tax. Each type of tax 

is aimed at taxing proportionately those subjects covered thereby. 

For example, corporations engaged in motor transportation will 

obviously pay much larger motor vehicle and fuel taxes than corpora

tions engaged in businesses which do not use motor vehicles. This 

is the nature of a particular tax. Cnder a sales tax, if a woman 

purchased an expensive fur coat she would pay more sales tax than a 

woman who bought the less expensive cloth coat. Should that be the 

occasion for imposing a high income tax upon the woman who buys the 

less expensive coat and pays less sales tax? The whole theory 

behind the bill is spurious. Income taxes upon all business corpora

tions fall fairly if income is measured for all corporations in the 

same manner. A property tax on the other hand should be based upon 

the amount of property which the taxpayer has, since the theory is 

that the amount of property owned is the measure of the amount of 

government services received and of ability to pay under a property 

tax. 

DISCRIMINATION PROHIBITED BY FEDERAL LAW WITH RESPECT TO UNITED 

STATES OBLIGATIONS: 

There is an additional prohibition with the discrimination 

proposed by this bill which would deeply affect any taxation of 

financial institutions. Under Section 3124 of Title 31 of the C. S. 

Codes (formerly Section 742) states can include in their corporate 

franchise or income taxes the income from United States obligations 

only if the tax is: 

-2-



" . a non-discriminatory franchise or other non-property 
tax imposed in lieu thereof upon corporations.. " 

By splitting the gontana Corporation License Tax into two types of 

taxes, and imposing a general corporation license tax upon non-

financial institutions, and a separate and different tax upon fi-

nancial institutions and at a higher rate there is no longer "a 

non-discriminatory" franchise tax and that the State of Montana can 

no longer include in the measure of the tax interest from United 

States obligations. This would put in jeopardy the State of l'lon-

tana I s victory in the case of 'l'ed Schwinden, et al., v. Burlington 

Northern, Hontana Supreme Court Cause No. 83551, decided November 

23, 1984. In the Schwinden case the question was whether or not 

the Montana Corporation License Tax was in fact the type of act 

permitted under 31 U.S.C. 3124. 

THIS BILL GOES CONTRARY TO THE TREND AMONG STATE GOVERNMENTS 

TO UNIFY AND SIMPLIFY THE TAXATION OF FINANCIAL INSTITUTIONS: 

In order to protect national banks from discriminatory or 

excessive state and local taxation, Congress, following the Civil 

War, dictated how states and local governments could tax banks. 

Until 1923 the only tax that could be imposed against national 

banks was a tax upon their bank shares. Following 1923 four dif-

ferent methods of taxation were permissible under federal law. 

However, the use of one method prohibited the use of any of the 

other three methods of taxing national banks. In 1969 Congress 

apparently recognizing the problems which had been created by 



its attempts to protect national banks from state taxation amended 

the law to provide: 

"For the purposes of any law enacted under the author
ity of the united States or any state, a national 
bank shall be treated as a bank organized and exist
ing under the laws of the state or other jurisdiction 
within which its principal office is located." 

This cleared the way for states and local taxing jurisdictions to 

include national banks (and therefore for fairness state banks) 

within the body of corporate taxpayers and to tax them uniformly 

with other corporations. As pointed out by Edward L. Symons, Jr., 

Professor of Law, University of Pittsburg School of Law, in his 

1982 article entitled "State Taxation Of Banks: Federal Limitations" 

the trend has been for "unification and simplification" of bank 

taxation. Professor Symons states on page 841 of his article: 

"For most states, unification and simplification of 
the tax structure now has many advantages, not the 
least of which is that it would make the tax system 
easier for all to understand and less susceptible 
to attack. The enormous complexity of many states' 
fiscal systems, such as bank taxation, may be viewed 
are largely senseless today, as the historical rea
sons for the system have disappared." 

Since federal law no longer dictates that banks be taxed only 

under a bank share tax or other specified type of taxation, it only 

makes sense for states to tax banking corporations or other finan-

cial institutions as any other business corporation. 

The bill further discriminates against "financial institu-

tions" because it does not apply the special rule to all corpo-

rations. Only "financial institutions" would be assessed an ad-
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ditional tax if they paid less than the average amount of "personal 

property tax." If the theory is sound, and it is not, it should be 

applied uniformly to all corporations. Additionally it should be 

pointed out that by eliminating financial institutions from the 

computations of the average amount of personal property tax paid, 

you skew the average because it no longer is truly the average of 

all corporations. 

TECHNICAL DIFFICULTIES WITH THE BILL: 

1. Scope of The Act. 

This special act would apply to "financial institutions" and 

any corporation which "employs monied capital in such a manner as 

to bring it into substantial competition with a bank" other than 

insurance companies, credit unions and retail companies extending 

credit. As this Committee knows the banking industry is the sub

ject of deregulation. In short, everyone is getting into the 

banking business, but only after extensive court litigation would 

it be truly determined what corporations are actually employing 

monied capital in competition with banks. 

2. Timing Of The Computation. 

The theory of the bill seems to be that banks and other fi

nancial institutions would be required to pay an additional tax 

"based on net income for the next preceeding taxable year." What 

is the "next preceeding taxable year"? Also, how do you match the 

time period for payment of personal property tax with that of the 

income? The income taxes are paid on the previous year's income 
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with calendar year returns due May 15th of the following year. 

Fiscal year taxpayers must file on the 15th day of the fifth month 

following the close of their taxable year. It would appear diffi

cult to match the taxable periods. 

3. Difficulty Of Information Gathering. 

The Department of Revenue would be required under this bill to 

ascertain the total amount of net income of all corporations doing 

business in Montana, including multi-state, multi-national corpora

tions whose income is apportioned to Montana. In addition, the 

Department of Revenue would have to determine the total amount of 

"personal property tax" paid by each such corporation during the 

taxable periods which are going to be used. This could be an 

expensive undertaking. 

4. What Is A "Personal Property Tax". 

According to the Department of Revenue's 1982 report (chart 

attached) to the Legislature, 51.55% of the tax base was represen

ted by personal property taxes. Of this 34.12% of the tax based 

was represented by gross and net proceeds of mines and oil and gas. 

The net and gross proceeds of mines, while a personal property tax, 

actually represents two-thirds of the personal property taxes 

reported by DOR for 1982. 15.98% was "other personal property." 

Livestock accounted for 1.45% of the total tax base, and locally 

assessed utility properties represented one-half of 1% of the total 

tax base. In California, where banks are not subject to certain 

taxes, there have developed serious questions as to what consti-
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tutes a personal property tax. The primary area is in the area of 

"fixtures." That is personal property which has been affixed to 

real property and thus the tax thereon constitutes a real property tax. 

This California problem is discussed in 40 Southern California Law 

Review where at page 669 the author states: 

"Secondly, by use of the unpredictable 'fixtures' doctrine, 
local governments are able to tax bank equipment as real 
property - - thereby magnifying the inequitable tax pro
cedures." 

In Nontana it might be equally as difficult to determine what con-

stitutes a personal property tax, what is a tax upon fixtures, and 

what is a tax upon real property or improvements thereto? 
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REPORT OF THE STATE DEPARTMENT OF REVENUE 
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CALIFORNIA STATE TAXATION OF BANKING INSTITUTIONS 

Prepared By 
Franklin C. Latcham, Roy Crawford, 
Albin C. Koch and Philip M. Plant 

San Francisco, California 

I. Background of Bank Taxation. 

A. Historical Perspective. 

California taxation of banks commenced in 1910 in the form 
of a tax on the capital stock of banks, the only permissible 
method of taxation at that time under Revised Statutes S 5219, 
12 U.S.C. Sec. 548. See Cal. Const. Art. XIII, S 14 (1910). 
The California Constitution was amended in 1928 to provide for 
the imposition of a tax upon all banks located in California 
"according to or measured by their net income." The'tax was to 
be "in lieu of all other taxes' ... except taxes upon their 
real property." Cal. Const. Art. XIII, S 16 as adopted Nov. 6, 
1928. The new tax was in accordance with a 1926 amendment to 
S 5219, Revised Statutes which permitted a state to tax 
national banks "according to or measured by their net income" 
(in addition to other methods) but only "in lieu of" any other 
taxes imposed upon them except taxes upon their real property. 

Pursuant to the new constitutional provision, the 
California legislature adopted the Bank and Corporation 
Franchise Tax Act which imposed an annual tax upon every state 
and national bank located in California "according to or 
measured by its net income" which was "in lieu of all other 
taxes" on such banks "except taxes upon their' real property." 
1929 Cal. Stats. ch. 13 S 1, p. 19. The California Bank and 
Corporation Tax Law adopted in 1949 carried over the substance 
of the 1929 enactment. Cal. Rev. & Tax. Code; Div~ '2, Pt~<II, 
as added by·1949;Cal. Stats~ ch. 557 § 1~ p.964. Fora;'" 
discussion -Qf:the'original tax·and its development see>Traynor, 
National Bank Taxation in California, 17 Cal. L. Rev;'~83~'86 
(1929);. Traynor and Keesling, Recent Changes in the Bank,:·and .: 
Corporation Franchise Tax Act, 21 Cal. L .. Rev. 543 (1933); 
Ricks and Polichar, Taxation of National Banks and Bank 
Fixtures: Inequitable Method~ Unpredictable Law, 40 So. Cal. 
L. Rev. 669 (1967); Security-First Nat. Bank of Los Angeles v. 
Franchise Tax Board, 55 Cal. 2d 407, 359 P.2d 625, 11 Cal. 
Rptr., 289(1961), cert. denied, 368 U.S. 3 (1961). 

B. Discussion of Constitutional and 
Statutory Provisions. 

The California constitutional provision as adopted in 1928 
authorizing the franchise tax on banks was replaced in 1974 by 
Ar~icle XIII, § 27 which now provides: 



" 

The Legislature, a majority of the 
membership of each house concurring, may tax 
corporations, including State and national 
banks, and their franchises by any method 
not prohibited by this Constitution or the 
Constitution or laws of the United States. 
Unless otherwise provided by the 
Legislature, the tax on State and national 
banks shall be according to or measured by 
their net income and shall be in lieu of all 
other taxes and license fees upon banks or 
their shares, except taxes upon real 
property and vehicle registration and 
license fees. 

The basic provisions of the bank and corporation tax law 
implementing the California constitution are § S 23181 and 
23182, Cal. Rev. & Tax. Code, which were amended by Assembly 
Bill 66 adopted by the legislature in 1979 and effective 
January 1, 1980.1 Section 23181 makes clear that the 
California bank franchise tax is intended to be in conformity 
with the fourth method of state taxation of banks authorized by 
§ 5219, Revised Statutes as amended in 1926. In spite of the 
fact that § 5219, Revised Statutes was amended in 19692 to 
remove by January 1, 1973 most of the federal limitations upon 
state taxation of national banks, and in particular the four 
methods authorized by the 1926 amendment, the California 
statute has not been amended to reflect the change in federal 
law. Thus the California tax on banks is based upon and 
reflects the limitations which Congress previously placed upon 
state taxation of banks, most of which are no longer in 
effect. The main effect of continuing these limitations is 
to1continue the higher franchise tax rate upon banks and the 
exemption of banks from most other state and local taxes. 
Before January 1, 1980 banks were exempt from all other state 
and local taxes except real property taxes and vehicle 
registration and license fees. National banks were also held 
to be exempt as consumers from sales tax for the period prior 
to December 24, 1969, the date of the amendment of Revised 
Statutes S 5219 by 

1979 Cal. Stats. ch. 1150. 

See Pub. L. No. 91-156, 83 Stat. 434 (1969) and Pub. L. 
No. 93-213, 85 Stat. 775 (1971). 
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Pub. L. No. 91-156. Diamond National Corp. v. State Board of 
Equalization, 49 Cal. App. 3d 778, 123 Cal. Rptr. 160 (1975); 
reh. denied, 425 U.S. 1000 ,(1976) and on remand 60 Cal. App. 3d 
283, 131 Cal. Rptr. 528 (1976). Litigation is pendinqto 
determine whether state banks were also exempt from sales tax 
for the same period and whether both national banks and state 
banks are exempt from sales tax for the period December 24, 
1969 to January 1, 1980. 

The amendments to the franchise tax law made by A.B. 66 as 
they affect banks and financial corporations are discussed 
below. 

II. Special Problems Relating to the Bank 
Franchise Tax. 

A. Computation and Application of 
Additional Rates. 

. ' .~- '; ... 

The provisions of the California franchise tax are 
generally applicable both to banks and general corporations. 
Because of the exemption of banks from many other state and 
local taxes, however, the franchise tax provides for a higher 
tax rate on banks than on general corporations. The higher 
rate also applies to financial corporations as discussed 
hereinafter. Prior to A.B. 66 the additional tax rate for 
banks usually exceeded the rate for general corporations by 
about 4%. For the .past several years the tax rate for general 
corporations has been 9% and the rate for banks has been about 
13%. 

. . 
,'The tax rate applied to banks is the same basic rate 

applied to general corporations plus an additional rate that is 
computed by formula. Prior to January 1, 1980 the additional 

.. ' rate was determined"by the ratio that California personal 
property taxes. paid, by. general. corporations ' bears .. to ~ the net 
income,of such corporations apportioned to California. 'The 
additional. rate is ,determined annually :,by, the "California ;,',:',,: 
Franchise Tax Board. See S S 23186, 23186ai'_Cal.,~Rev.,·:&·Tax. 

" Code. These sections provide generally for the procedure to be 
~'--followed'-by :the Board,cin~'computing the additional "tax ,"rate. " 

The:procedureand method of calculating the rate was upheld by 
the California Supreme Court in Security-First National Bank v. 
Franchise Tax Board, supra. ----

Under the California franchise tax, financial corporations 
are subject to the higher franchise tax rate applicable to 
banks'~ ~ The theory' behind the.·higher rate for financial 

{~~·:corporations'is· that they, are in competition with banks and 
should be subject to taxation on the same basis as banks. 
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Prior to A.B. 66 the tax burden on financial corporations was 
not identical to that imposed upon banks because financial 
corporations were not exempt from other state and local taxes. 
Therefore, the franchise tax law provided financial 
corporations with a credit for most, but not all, the other 
state and local taxes. See S 23183, Cal. Rev. & Tax. Code. 

The term "financial corporation" is not defined in the 
Revenue and Taxation Code, but has been generally defined by 
the cases as applying to corporations which are in competition 
with national banks and deal in moneyed capital. Examples of 
such institutions are savings and loan associations, mortgage 
lending institutions, credit unions, and credit card 
companies. See Appeal of Continental Securities Co. (SBE 
Feb. 3, 1944) 3 Cal. Tax Cases 189; Appeal of California State 
Employees Credit Union No.! (SBE Dec. 13, 1961) CCH Cal. Tax 
Rep. § 201-874; and Appeals of Diners Club, Inc. (SBE Sept. 1, 
1967) CCH Cal. Tax Rep. § 203-737. 

B. Recent Amendments Relative to 
Additional Rate and Exemption of Banks 
and Financial Corporations from Other 
Taxes. 

The following summary of A.B. 66 is taken in part from a 
review of the legislation prepared by the Section of Taxation 
of the California State Bar Association. 

A.B. 66 is an omnibus tax act which increases the exemption 
of business inventory from personal property tax to 100%; 
increases the general corporation tax rate; subjects banks to 
the $200 minimum franchise tax; subjects banks to specified 
additional taxes (sales and use taxes, state energy resources 
surcharge and state emergency telephone users surcharge); 
extends the in-lieu provision now applicable to banks to 
financial corporations; revises the financial rate formula to 
include business license fees; limits the financial rate 
(current limit is 13%); and provides that revenue collections 
attributable to the financial rate will be distributed to 
cities and counties. 

For 1980, the basic corporate rate will be increased from 
9% to 9.6%. For 1981, 1982, and 1983, the rate will depend on 
total bank and corporation tax net cash collections. For 
example, the rate for 1981 will vary from 9.4% to 9.6% 
depefiding on total bank and corporation tax revenue collections 
for 1979/80. 

Beginning in 1980, banks will be subject to the $200 
minimum franchise tax and will also not be exempted under the 
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statutory in-lieu provISIon from sales and use taxes. In 1981, 
the in-lieu exemption will be further reduced so that banks 
will have to pay local utility users taxes, state energy ~ 
resources surcharge, and the state emergency telephone users 
surcharge. Thus banks will be paying these taxes starting in 
1981. 

Beginning in 1981, financial corporations will be included 
in the in-lieu bank provision. Thus financial corporations 
will be treated like banks in that they will be exempted from 
the same local taxes as banks. Because financial corporations 
will no longer be subject to most local taxes the offset 
currently allowed for such taxes against the financial rate 
will be gone, starting in 1981. However, unused offsets from 
prior years can be carried over for six years. A.B. 66 
specifically provides, however, that these new provisions 
relating to financial corporations do not apply to "any 
corporation, including a wholly owned subsidiary of a bank or 
bank holding company, if·the principal business activity of 
such entity consists of leasing tangible personal property." 
§ 23183, Cal. Rev. & Tax. Code, as amended. 

As stated before, the bank rate is determined by the 
Franchise Tax Board based upon the amount of personal property 
taxes paid by general corporations and their net income. For 
income years ended in 1978 and 1979, this procedure will be 
retained. For 1980, the bank rate will be statutorily set at ~ 
11.6% (2% over general rate of 9.6%). For 1981, the bank rate 
will be the general rate (which will vary from.9.4% to 9.6%) 
plus 2%. For 1982 and thereafter, the Franchise Tax Board will 
again determine the bank rate, based on personal property taxes 
and, in addition, business license taxes paid by general 
corporations and the amount of general corporation net income. 
For 1982 and thereafter, the maximum bank rate cannot exceed 
12%. 

Beginning in 1980, the Department of Finance will estimate 
the amount of revenue which is attributable to the excess of 
the financial rate over the general rate. This amount will 
then be transferred by the Controller from the General Fund to 
the Financial Aid to Local Agencies fund (FALA fund) for 
distribution to cities and counties. Each year the Franchise 
Tax Board shall determine actual collections and the amounts in 
the FALA fund will be adjusted accordingly. This provision 
will require additional administrative procedures to "trace" 
the revenues attributable to the "add-on" portion of the bank's 
rate. 

After this act was sent to the Governor, it was discovered 
that it did not increase the corporation income tax rate for 
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1980 and thereafter to correspond to the corporation franchise 
tax rate increase. This omission was not intended and it is 
assumed that remedial legislation will be enacted early in 
1980. The corporation income tax applies to corporations that 
derive income from sources within California but are not 
sufficiently involved in California activities to be subject to 
the franchise tax. See S 23501, et seq., Cal. Rev. & Tax. 
Code. The method of determining net income and the applicable 
rates have been the same under both taxes. 

C. Defining Bank Exemption from Other 
Taxes. 

1. Personal Property Tax. 

As noted previously, the tax imposed upon banks located in 
California under the California Bank and Corporation Tax Law 
was declared to be in-lieu of all other taxes on such banks 
"except taxes upon real property and vehicle registration and 
license fees." Cal. Const. Art. XIII, S 27 (1974). The 
classification of certain items of property as realty or 
personalty for ad valorem property tax purposes has taken on 
added significance as the result of this in-lieu provision. 
This is so because banks are subject to real property taxes but 
exempt from personal property taxes thereunder. 

The focal point of current controversy in this area 
concerns the classification of data processing equipment. In 
1964, the California Court of Appeal held, certain electronic 
computer systems to be realty. Bank of America v. County of 
Los Angeles, 224 Cal. App. 2d 108, 114, 36 Cal. Rptr. 413 
(1964). However, the precedential value of this decision is 
questionable today due to the substantial technological' 
advances in the computer field. An article is regarded as 
annexed to realty, and thus classifiable as realty rather than 
personalty, if it is affixed thereto either by physical 
attachment or by force of gravity. Rinaldi v. Goller,' 48 Cal. 
2d 276, 279, 309 P.2d 451 ,(1957). While data processing 

_'C equipment. il?-:use.in.,the, early ~960'smay be said to qualify as 
, real tyunder", this test of annexation, modern computer, systems 

~, ... _~'r\~ay, ,not,,: dabu~l".~o t~~e,i( .dec,reased _b.':l_~k_an~_. i~c::r~a,sed ~ ___ , ~ __ ,,>~-. 
maneuver 1,1ty. ", _ -" -

• I. .r-

_" An ancillary question presented with respect to data 
processing equipment classifications concerns the application 
of the so-called unit-for-use rule. Under this rule, portable 
articles which otherwise qualify as personalty are deemed 
realty if they are specially designed for use in connection 
with annexed equipment. Southern Cal. Tel. Co. v. State'Board 

'. of Equalization,,_ 12 Cal. 2d 127 ,137~138, 82 P. 2d 422 (1938). 
~ '. . -' . 
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The full parameters of the application of this rule to 
peripheral data processing equipment is still in the process of 
judicial resolution. The Bank of America v. County of Los ~ 
Angeles ,decision, supra, endorsed the application of this rule 
,to .,electronic computer systems on the peculiar facts there 
,presented .. However, the interchangeability of such peripheral 
equipment has increased in the intervening years. 

2. Sales and Use Taxes. 

As stated previously, national banks were held exempt from 
the sales tax under Revised Statutes S 5219 prior to amendment 
on December 24, 1969. Litigation is pending to determine the 
exemption of national banks subsequent thereto under both 
federal law and state law, as well as the exemption of state 
banks under state law. Both national and state banks have been 
exempt from use tax because it was always clear under state law 
that the,burden of the use tax was on the consumer bank even if 
the burden· 6'f the sales tax was in doubt. As noted before, 
under A.B. 66, banks will be subject to sales and use taxes 
after January 1, 1980. 

3. User or Service Fees. 

Article XIII, S 27 of the California Constitution states 
that "[u]nless otherwise provide by the legislature, the tax on 

, state and, national banks shall be according to or measured by ... 
their net income and shall be in lieu of all other taxes and 
license fees upon banks or their shares, except taxes upon real 
property 'and vehicle registration and license fees." The 
January-I" 1980 amendment to Cal. Rev. & Tax. Code S 23182 
effected.by Assembly Bill, 66 retains the in-lieu method of 
taxation, but expands the list of permissible state and local 

,exa~:t:ions fa!ling outside the in-lieu umbrella. , ., 

r ;~: The:~ in;;'it~~-i p:rovision contained in S _ ~318i e~~mp't's 
California.,-'barucsand financial corporations from all" other 

, "taxes and licenses; state, county and mUnicipal" upon--said 
_" !_ ..... banks except .. :those expressly authorized •. , The question has 
i:-···~-r~arij;en<;'~hether::certain~ state, .. and., local exactions qualify' ,as 

, .. ~t~es·.·:or,::~~licensefees" within the meaning of this in-lieu 
:: ~.provision~ '_';'Thus it has' been maintained that exactions levied 
, , as'" a charge~'£or special benefits accruing to the taxpayer 

rather'. than as'a general revenue raising measure could be 
~characterized as a user fee or service charge which under 
'. analogous':authority" could be said to be neither a "tax" nor a 
-"license"~within,the,intendment of ~he in~lieuprohibition. If 
thi s' were - so; 'such exact ions could, val idly "be imposed in 
addition to the California franchise tax on banks. 
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Such a distinction between a tax and a service charge has 
been recognized in conjunction with the determination of 
whether an exaction is deductible as a tax for federal income 
tax purposes. ~., Roth v. Commissioner, 17 T.C. 1450, 1454 
(1952), acq. 1952-2 C.B. 3. As touched upon above, this 
distinction turns upon whether the exaction is levied with a 
view toward the production of revenue or whether it was merely 
intended as the ~ pro ~ for special benefits accruing to 
the taxpayer. Holeproof Hosiery Co. v. Commissioner, 11 B.T.A. 
547, 553-555 (1928). Another source of analogy can be found in 
the area of intergovernmental tax immunity. For example, in 
Commonwealth of Massachusetts v. United States, 548 F.2d 33 
(1st Cir. 1977), aff'd, 435 U.S. 444 (1978), the court rejected 
the state's challenge of a federal tax on the use of taxable 
civil aircraft upon the grounds that this exaction was a charge 
for services rendered and not a tax. Id. at 36. Finally, 
California courts have recognized a comparable distinction with 
respect to special assessments levied upon the basis of 
equivalent benefit in the area of ad valorem property 
taxation. ~., Estate of Simpson, 43 Cal. 2d 594, 597-598, 
275 P.2d 467 (1954). 

III. Apportionment of Multistate and 
Multinational Operations. 

A. Franchise Tax Board Guideline. 

California has adopted the Uniform Division of Income Tax 
Purposes Act (UDITPA) in substantial part and utilizes the 
traditional three factors of property, payroll and sales for 
purposes of apportioning business income to the state. Cal. 
Rev. & Tax. Code § 25128. In this regard, the UDITPA 
provisions regarding the determination of values included 
within these three factors have been incorporated within the 
California Revenue and Taxation Code. Cal. Rev. & Tax. Code 
§ § 25129-25137. However, California has adhered to its 
pre-UDITPA practice of combining banks as well as general 
corporations for purposes of formula apportionment. 

With respect to banks and financial corporations conducting 
business activities within and without the state, a special 
apportionment guideline has been developed by the California 
Franchise Tax Board. This guideline was formulated pursuant to 
S 25137, Cal. Rev. & Tax. Code and Franchise Tax Board 
Regulation 25137, CCH Cal. Tax Rep. S 12-448A. Under the 
regulation special departures from the usual allocation and 
apportionment rules may be established on an industrywide basis 
where necessary to more fairly reflect the extent of the 
taxpayer's activity within the state. 
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The Guideline for Apportionment of Income of Banks and 
Financial Corporations (Form FTB 1036), applicable to such 
institutions for income years commencing after December 31, 
1975, departs from the usual apportionment rules in several 
particulars. It provides that intangible personal property, 
including coin and currency, shall be taken into account for 
property factor purposes. This is in contrast to the UDITPA 
directive that only real and tangible personal property be 
considered in arriving at the property factor. The Guideline 
further specifies that the sales factor shall be determined 
with reference to gross receipts rather than gross sales as 
prescribed by UDITPA. 

Intangible personal property is to be included at its tax 
basis for federal income tax purposes, and its situs is to be 
determined under special attribution rules. Assets in the 
nature of loans (including federal funds sold and banker's 
acceptances) and installment obligations shall be attributed to 
the state of the office at-which the customer first applied for 
the loan. "Applied" means the initial inquiry involving 
customer assistance in preparing the loan application or 
submission of a completed loan application, whichever occurs 
first. Loans initiated through solicitation by a traveling 
loan officer shall be attributed to the state where the office 
out of which he operates is located. The above two attribution 
rules are inapplicable in those instances where the appropriate 
banking regulatory authority recognizes the situs of the loans 
to be elsewhere. Credit card receivables shall be attributed 
to the residence of an individual cardholder or the commercial 
domicile of a corporate cardholder. If the taxpayer is not 
taxable in such state, however, such receivables shall be 
attributed to the state of the taxpayer's commercial domicile. 
Investments in securities, the income of which constitutes 
business income, shall be attributed to the taxpayer's 
commercial domicile except with respect to those securities 
used to maintain reserve deposit requirements or to 
collateralize public or trust funds deposits. with respect to 
these exceptions, the former shall be attributed to each state 
based upon the ratio that total deposits in the state bear to 
total deposits everywhere and the latter shall be attributed to 
the banking office at which such public or trust funds are 
deposited. 

Receipts from intangible personal property are also 
governed by attribution rules. The interest and other receipts 
generated by the intangible personal property are regarded as 
having their situs in the same state as the underlying property 
under the attribution rules discussed above. Fees or charges 
associated with the issuance of travelers cheques and money 
orders shall be attributed to the state of the taxpayer's 
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office issuing the travelers cheque or money order. If 
travelers cheques or money orders are issued by an independent 
representative, receipts therefrom shall be attributed to the 
state in which the independent representative issues them 
unless the taxpayer is not taxable in that state in which event 
the receipts shall be attributed to the commercial domicile of 
the taxpayer. 

California has adopted special apportionment legislation in 
regard to international banking facilities (IBFs) following the 
action of the Federal Reserve Board in amending Regulation D to 
permit banks to establish IBFs at locations within the United 
States. Section 204.8, Regulation D, 12 CPR part 204. IBFs 
are limited generally to accepting deposits from foreign 
sources and making loans to foreign entities for use outside 
the United States, which deposits and loans are required to be 
recorded on a separate set of books of the United States banks. 

The California apportionment legislation relating to IBFs 
is found in Sections 23044 and 25107, Cal. Rev. & Tax. Code. 
Section 23044 defines an "international banking facility" as 

a facility represented by a set of asset and 
liability accounts segregated on the books 
and records of a commercial bank, the 
principal office of which is located in this 
state, and which is incorporated and doing 
business under the laws of the United States 
or of this state, a United States branch or 
agency of a foreign bank, an Edge 
corporation organized under Section 25(a) of 
the Federal Reserve Act, 12 United States 
Code 611-631, or an Agreement corporation 
having an agreement or undertaking with the 
Board of Governors of the Federal Reserve 
System under Section 25 of the Federal 
Reserve Act, 12 United States Code 
601-604(a), that includes only international 
banking facility time deposits (as defined 
in subsection (a)(2) of Section 204.8 of 
Regulation D (12 CFR Part 204), as 
promulgated by the Board of Governors of the 
Federal Reserve System), and international 
banking facility extensions of credit (as 
defined in subsection (a)(3) of Section 
204.8 of Regulation D). 

Section 25107 provides that for the purposes of the 
allocation and apportionment of income under California law, 
including UDITPA, 
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an international banking facility maintained 
by a bank within California shall be 
considered located without the state. 
Intangible personal property and sales 
reflected on the segregated books and 
records maintained pursuant to Section 23044 
and recognized by the Board of Governors of 
the Federal Reserve System as attributable 
to the international banking facility shall 
be attributed to that international banking 
facility in determining the property, 
payroll and sales factors of the bank. 

Section 25107(b) defines "bank" in the following language. 

As used in this section, "bank" means a 
commercial bank, the principal office of 
which is located in this state and which is 
incorporated and doing business under the 
laws of the United States or of this state, 
a United States branch or agency of a 
foreign bank, an Edge corporation organized 
under Section 25(a) of the Federal Reserve 
Act, 12 United States Code 611-631, or an 
Agreement corporation having an agreement or 
undertaking with the Board of Governors of 
the Federal Reserve System under Section 25 
of the Federal Reserve Act, 12 United States 
Code 601-604(a)." 

Sections 23044 and 25107 were adopted in 1981 and are 
applicable for income years ending on or after December 3, 
1981. The California legislation has a sunset provision 
whereby the legislation is effective only until January 1, 1989 
but it may be extended by legislation adopted before that 
date. The legislation requires a report to be made to the 
legislature by the Department of Finance and the Legislative 
Analyst regarding the economic impact and the tax implications 
of the legislation by December 31, 1986. 

B. Application of Unitary Doctrine to 
Banks. 

The unitary doctrine as applied under the California 
franchise tax law requires single corporations to apportion 
multistate or multinational income on a unitary basis in most 
instances. It also requires corporate members of an affiliated 
group to apportion similar income on a unitary basis under 
certain circumstances. In regard to an affiliated group the 
principal requirements for a unitary report are that the parent 
or some member of the group must own over 50% of the stock of 
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each member of the group and all members of the group must have 
a definite business relationship. For non-banking corporations 
the basic criterion for demonstrating business relationship is 
substantial intercompany sales. See Butler Bros. v. McColgan, 
17 Cal. 2d 664, III P.2d 334 (1941), aff'd 315 U.S. 501 (1942); 
Edison California Stores, Inc. v. McColgan, 30 Cal. 2d 472, 183 
P.2d 16 (1947). The California Franchise Tax Board, however, 
is greatly expanding the scope of the doctrine. The Board 
seems to be minimizing the requirement of intercompany sales 
and putting a greater emphasis upon such factors as centralized 
management and services. See Franchise Tax Board Regulation 
25120(b)(3), CCH Cal. Tax Rep. para. 12-418A. Compare Superior 
Oil Co. v. Franchise Tax Board, 60 Cal. 2d 406, 386 P.2d 33, 34 
Cal.~ptr. 545 (1963); Honolulu Oil Corp. v. Franchise Tax 
Board, 60 Cal. 2d 417, 386 P.2d 40, 34 Cal. Rptr. 552 (1963). 
In any event, because most of the activities in which banks and 
bank holding companies can participate under regulatory laws 
and regulations are related to banking, the Franchise Tax Board 
takes the position that most,. if not all, divisions and 
subsidiaries of banks and bank holding companies are members of 
a unitary group. 

It should be noted, however, that the Board's broad 
definition of the unitary group is under challenge in the 
courts. (See Container Corp. of America v. Franchise Tax 
Board, San Francisco Superior Court No. 673-492, on appeal 
Calif. Court of Appeal, 1st District; Firestone Tire ~ Rubber 
Co. v. Franchise Tax Board, Los Angeles Superior Court No. 
C31243.) It may be that these, or other cases, will force the 
Board into a more limited definition of the unitary group. It 
is difficult to say, however, what the impact would be on the 
banking industry because, as stated before, divisions and 
subsidiaries of banks are usually closely related to the 
banking business. 

Under the unitary doctrine, California-based banks are 
required by the Board to file a combined report including 
income from operations and subsidiaries of the bank or its 
holding company located in all of the states as well as all 
foreign countries. The total net income of the group is then 
apportioned to California generally under the apportionment 
guideline discussed in the immediately preceding part of this 
memorandum. Since most other states and foreign countries do 
not require, or permit, such a combined report, but instead 
require corporations to file separate reports, it is almost 
inevitable that income of members of the group earned in some 
other jurisdictions will also be included in the combined 
report. The California franchise tax law provides no credit 
for taxes paid to other jursidictions. 
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The Franchise Tax Board also applies the same unitary rules 
to banks or bank holding companies headquartered in other 
states which have subsidiaries operating in California. 

The Board has pushed the unitary doctrine even further so 
that it applies to foreign-based multinationals which have a 
branch or subsidiary operating in California. Under the 
Board's theory a foreign-based multinational must file a 
combined report which includes the income of the parent and all 
51% owned subsidiaries whether or not they operate in 
California, or even in the United States. The combined income 
is then subject to apportionment. This application of the 
unitary doctrine applies both to general commercial 
corporations and to banks and financial corporations. 

In one case involving a foreign bank, the Board" has sought 
to apply the California franchise tax upon the corporate group 
consisting of a foreign bank parent, foreign subsidiaries and a 
California bank subsidiary on a unitary basis. This means that 
the Franchise Tax Board is asserting deficiencies on the ground 
that the foreign parent and all affiliates or subsidiaries 
including the subsidiary operating in California were members 
of the unitary group and the income of the California 
subsidiary must be determined on that basis. The case for some 
of the years is at the State Board of Equalization level and 
for other years still at the Franchise Tax Board level. 
(Taxpayers can take an administrative appeal from the Franchise 
Tax Board to the State Board of Equalization.) In that case, 
the unitary method including the foreign parent and affiliates 
greatly increases the taxable income of the California 
subsidiary over the separate accounting method. 

The extension of the unitary doctrine on a worldwide basis 
is being challenged in several lawsuits now progressing through 
the California court system (Container Corporation and 
Firestone cases, supra) and one in the federal courts (E.M.I. 
v. Franchise Tax Board, U.S. Dist. Ct., No. Dist. Calif., So. 
Div. No. C 792146 CBR). The cases are challenging the 
application of the doctrine on a worldwide basis both as an 
unwarranted extension of the doctrine as established under the 
California statutory and case law and as violating the United 
States Constitution, particularly the constitutional restraints 
on state taxation of foreign commerce as exemplified in the 
recent Supreme Court decision in Japan Line Ltd. v. County of 
Los Angeles, U.S. , 47 U.S.L.W. 4477 (1979). 

There have also been legislative efforts to eliminate the 
impact of the unitary doctrine to the foreign operations of 
banks both at the congressional level (S. 719, Cranston) and at 
the California legislative level (A.B. 525, Hughes). Both 
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bills were introduced in 1979 based upon earlier proposals. 
S.719 would prevent the states from including in a combined 
report the income of foreign branches and foreign subsidiaries 
of United States banks or holding companies, and also foreign 
parents and affiliates where the parent owns or controls 
subsidiaries or branches operating in the United States. The 
Hughes bill would prevent the application of the unitary 
doctrine only in regard to foreign parents and affiliates which 
have California branches or subsidiaries. The Hughes bill 
applies both to banks and commercial corporations. For federal 
bills introduced in 1979 which would prevent the application of 
the unitary doctrine to foreign commercial corporations see 
S.983 (Mathias), S.1688 (Mathias) and H.R. 5076 (Jones). 

The recently negotiated United States-United Kingdom Income 
Tax Treaty would have prevented the application of the unitary 
doctrine by states to United Kingdom parent corporations and 
non-United States affiliates. See Article 9(4) U.S.-U.K. 
Income Tax Treaty executed December 31, 1975. The United 
States Senate, however, ratified the treaty but reserved 
approval of Article 9(4). Thereafter the United States and 
United Kingdom governments negotiated a new protocol removing 
Article 9(4) which has been approved by the United States 
Senate, but not yet considered by Parliament. 

The application of the unitary doctrine to banks raises 
some particular problems under the California franchise tax law 
because, as stated earlier, banks and financial corporations 
are subject to an additional tax not applicable to general 
corporations and because banks and financial corporations are 
subject to a different apportionment formula than general 
corporations. Thus if there are general corporations included 
in the unitary group with banks and financial corporations a 
separate determination must be made of the general 
corporation's net income so it can be taxed at the lesser tax 
rate. See Franchise Tax Board Legal Ruling No. 370, CCH Cal. 
Tax Rep. para. 205-085 which sets forth special rules for 
apportioning the income and determining the portion of the 
income to be subject to the higher bank rate. After issuing the 
ruling the Board announced that the ruling assumes that the 
general corporation is the dominant member of the unitary 
group, and where the financial corporation is dominant 
Franchise Tax Board Guideline Form FTB 1036 should be -applied 
in determining the apportionment of income of the banks and 
financial corporations involved in the group. The standard 
UDITPA provisions are applicable in apportioning the income of 
the general corporations which are members of the group. See 
CCH Cal. Tax Rep. para. 205-526. 
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IV. Exemption of Out-of-State Banks Upon 
Specific Transactions. 

California has by statute defined certain activities which, 
when conducted by out-of-state lending institutions, shall not 
be considered doing business within the state nor support the 
imposition of a tax under the California Bank and Corporation 
Tax Law. Cal. Cor. Code § § 191(d}, 2104. These activities 
include the acquisition or purchase of loans with a California 
situs if the activities underlying the acquisition are carried 
on from without the state, the inspection or appraisal by a 
non-resident employee of California real or personal property 
securing or proposed to secure any loan, the ownership of any 
loans with a California situs or enforcement thereof through 
judicial process, the engaging of a non-affiliated firm 
qualified to do business within California to make collections 
or service loans, and the acquisition of title to California 
real or personal property securing loans pending the orderly 
sale and disposition thereof. Cal. Corp. Code § 191(d}. 

The above-described restrictions upon the power of 
California to tax non-domiciliary financial institutions may 
not differ greatly from the limitations placed upon the several 
states by virtue of the commerce clause and due process clause 
of the United States Constitution. Whatever differences may 
exist in this respect are not entirely clear. As noted in the 
Report of the Special Subcommittee on State Taxation of 
Interstate Commerce of the Committee on the Judiciary, House of 
Representatives, submitted pursuant to Pub. L. No. 86-272 (88th 
Cong., 2d Sess., Comm. Print, June 15, 1964), the limitations 
inherent in the judicial process itself prevent the derivation 
of precise nexus standards of general application from the 
various decisions addressing the constitutionality of state 
taxation of interstate commerce. Id. at pp. 11-14. 

In 1978 Assembly Bill 2827 was introduced in the California 
legislature for the purpose of subjecting out-of-state banks to 
the corporation income tax upon income from sources within the 
state. The exemptions provided by § § 191(d) and 2104, Cal. 
Corp. Code, would have remained, but other income from 
California sources (~., rents) would have been taxed at the 
bank rate. The bill was defeated in the California Senate. 
Apparently such income of out-of-state banks is not generally 
subject to the franchise tax because the banks are not "doing 
business" in the state, and it is not subject to the 
corporation income tax because (without an amendment similar to 
A.B. 2827) the tax does not apply to banks. As stated above, 
the California corporation income tax law (S 23501, et seq., 
Cal. Rev. & Tax. Code) was adopted as a supplement to the 
franchise tax law. The corporation income tax is directed at 

4544j 15 



out-of-state general corporations having income from sources in 
the state, but which are not subject to the franchise tax 
because they are not actually doing business in the state. 

v. computation of Bad Debt Losses and 
Reserve for Bad Debts. 

The computation of bad debt losses and a reserve for bad 
debts for banks is governed by Rev. & Tax. Code § 24348, which 
states that a deduction is allowed for debts which become 
worthless within the income year or in the discretion of the 
Franchise Tax Board for a reasonable addition to a reserve for 
bad debts. Under Franchise Tax Board Reg. 24348(b) banks may 
deduct annually from income either (1) debts ascertained to be 
worthless in whole or in part, or (2) a reasonable addition to 
a reserve for bad debts. 

A. The Specific Charge-off Method. 

Where all the surrounding and attending circumstances 
indicate that a debt is worthless, either wholly or in part, 
the amount which is worthless and which is charged off within 
the year on the books of a bank is allowed as a deduction in 
computing the bank's net income. Where a debt ascertained to 
be worthless is credited to a specific reserve account for such 
debt, with the effect of removing the debt from the assets of 
the bank, instead of being charged off, such a credit is 
considered a charge-off and allowed as a deduction. 

A bank, in order to charge off a debt and deduct it in 
computing its net income, must be able to demonstrate with a 
reasonable degree of certainty that the debt is uncollectable. 
The Board in determining the worthlessness of a debt has stated 
that it will look at all pertinent evidence including the 
collateral securing the debt. Regulation 24348(b) states that 
a showing that a debt is worthless, and that legal action to 
enforce payment would in all probability not result in the 
satisfaction of execution on a judgment, is sufficient evidence 
of the worthlessness of the debt for purposes of deducting it. 

If a bank which is subject to supervision by federal 
authorities, or by state authorities maintaining substantially 
equivalent standards, charges off a debt in obedience to 
specific orders of such supervisory authorities, then the debt 
charged off is conclusively presumed to have become worthless 
during the year, if the amount so charged off is claimed as a 
deduction by the bank in the year the charge-off took place. 
If the bank seeks to claim the amount so charged-off as a 
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deduction in a later year, it loses the presumption of 
worthlessness and must show that the debt actually became 
worthless in that later year. 

"Allrecoveries on loans charged-off must'be included in 
gross income in the year recovered if a deduction for the ·prior 
charge-off was claimed . 

. B. The Reserve For Bad Debts Method. 

Under this method a bank may claim as a deduction in 
computing its net income a reasonable addition to its reserve 
for bad debts in. an amount not to exceed the amount necessary 
to increase its reserve to the greater of: 

(1) The product obtained by 
multiplying all loans outstanding at the end 
of the year by a:ratio'of (I) the total bad 

. debts," adjusted ;for :'recoveries, sustained 
during the year and the preceding five years 
to (II) the sums of the loans outstanding at 
the close of such six years; or 

(2) For income years beginning before 
January 1, 1985, the amount of bad debt 
reserve determined as of December 31, 1976, 
provided that for income years beginning 
after December 31, 1978, the reserve cannot 
exceed 10 times the reserve determined under 
(1); or 

(3) The amount which the bank 
demonstrates is necessary to absorb 
anticipated losses in light of the 
prevailing conditions relating to the bank's 
portfolio. 

A bank, in computing the amount of loans outstanding at the 
end of the year, must exclude government insured loans to the 
extent ,they are insured or guaranteed and loans secured by 
deposits to the extent they are secured or guaranteed by 
deposits over which the bank has control as to their, 
withdrawal. Worthless bonds, although falling into the 
category of bad debts, are excluded from the reserve 
calculations. The amount determined as worthless in respect to 
bonds is allowed as a deduction in addition to the amount 
allowed as a deduction as an addition to the reserve for bad 
'debts. 

, .• ~ } 1:- . 
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A newly-organized bank which does not have six years of 
loss experience is allowed to calculate the loss ratio in 

, Method (1) by taking the average of any combination it. may 
select of its own loss experience and the industry-wide loss. 
experience for each of the six-year periods. The loss 
experience of California and Hawaii banks of comparable size as 
published by the Twelfth Federal Reserve District, .may be used 
as the industry-wide aver age. ., ... 

If several banks merge, the new entity-must compute a new 
loss ratio. This new ratio is a combination of the loss ratios 
of each of the banks involved in the merger. Each loss ratio 
of each bank involved in the merger is multiplied by a ratio 
(the "merger ratio") of (I) the bank's outstanding loans at the 
date of the merger to (II) the total outstanding loans of all 
the banks involved in the merger at the merger date. The new 
loss ratio for the entity is the sum of the products obtained 
by multiplying each bank's loss ratio by the.merger ratio. 
This method applies to all mergers, consolidations or 
acquisitions occurring within the six-year period trom which 
the loss ratio is derived. 
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Amendments to SB431 

1. Page 3, lines 5 through 6 
Following: Line 4 
Strike: "Subsection (b) in its entirety" 
Renumber: subsequent subsections 

2. Page 5, line 15 
Following: "SUBSECTION" 
Strike: " (1) (C)" 
Insert: " (1) (A) " 

3. Page 5, line 16 through 17 
Following: "INSERT:" 
Strike: Remainder of line 16 and all of line 17 

41>16,1- 3- J 
s.8 L/3 J 
3/:1.9 j?S 
f?tp E///.$ on 

Insert: "(B) IT CONTAINS OVER 15 CONTIGUOUS ACRES UNDER ONE 
OWNERSHIP AND IS CAPABLE OF PRODUCING TIMBER OF 
COMMERCIAL QUALITY THAT CAN BE ECONOMICALLY HARVEST
ED IN COMMERCIAL QUANTITY." 



.. 

1. 

2 • 

3 • 

Page 4, line 4 
Following: 

PROPOSED AMENDMENTS TO 
S.B. 400 

TrURO READING COpy 

"products" 

£y Ad" I- 'I 
S;,/3 yo" 
3/ .:l , /J='..s-

Rep Ko-e..h/(e..-,. 

Set No. 1 

Insert: "or Montana wood or wood products" no 

Page 5, line 22 
Following: "products" 
Insert: "or Montana wood or wood products""'v~-

Page 9, line 13 
Following: "alcohol" 
Strike: "sold" 
Insert: "blended" 



1. 

2 • 

3 • 

Page 6, line 11 
Following: 
Strike: 

: Insert: 

Page 6, line 12 
Following: 
Strike: 
Insert: 

Page 10, line 3 

PROPOSED AMENDMENTS TO 
S.B. 400 

THIRD READING COPY 

"1985," 
"SO" 
"70" 

"1987," 
"~ 
"50" 

Following: "effective" 

Set No. 2 

Strike: the remainder of line 3 through line 6 
Insert: "ret roacti vely to Apri 1 1, 1985." 



1. 

2. 

Page 8, line 17 

PROPOSED AMENDMENTS TO 
S.B. 400 

THIRD READING COPY 

Following: "EXCEED" 
Strike: "$1,300,000" 
Insert: "$1,000,000" 

Page 8, line 24 
Following: "PAYMENT OF" 
Strike: "$1,300,000" 
Insert: "$1,000,000" 

Set No. 3 



.. 
Amendments to HB 735, Introduced Bill 

~ 1. Page 1, Line 5: 

£)lh~J,T ..r 
HE 7:l.r 
.3;h fhJ 
#arp 

Delete: ""AN ACT TO REALLOCATE FUNDS AMONG THE HIGHWAY PROGRAM, THE SCHOOL FOUNDATION 
PROGRAM, AND THE LOCAL GOVERNMENT BLOCK GRANT PROGRAM, TO RAISE THE MOTOR FUELS 
TAX RATE 3 CENTS PER GALLON EFFECTIVE JULY 1, 1985; TO PROVIDE AN APPROPRIATION 
TO THE LOCAL GOVERNMENT BLOCK GRANT PROGRAM; AMENDING SECTIONS 7-6-302, 
15-70-204, 15-70-321, 20-9-343, AND 60-3-216, MCA, REPEALING SECTION 17-3-201, 
MCA; AND PROVIDING AN EFFECTIVE DATE."" 

Insert: '"'AN ACT TO RAISE THE HOTOR FUELS TAX RATE 3 CENTS PER GALLON EFFECTIVE JULY 
1, 1985; AMENDING SECTIONS 15-70-204 AND 15-70-32~, MCA; AND PROVIDING 
AN EFFECTIVE DATE."" 

2. Page 2, Following Line 7: .. 
Insert: "(4) Effective July 1, 1989, the gasoline license tax rate shall be reduced to 

15 cents for each gallon of all other gasoline distributed bv him within the 
.. state and upon which the gasoline license tax has not been paid by any other 

distributor." 

.. ",1. Page 2, Line 9: 

Following: "liquids." 

.. Insert: " (1) " 

4. Page 3, Lines 1 through 25: 

... 
Delete in their entirety. 

5. Page 3, Line 1: .. 
Insert: "(2) Effective July 1, 1989, the tax on diesel fuel and volatile liquids shall 

be reduced to 17 cents for each gallon of diesel fuel or other volatile liquid, 
.. except liquid petroleum gas, of less than 46 degrees A.P.I." 

6. Page 4, Lines 1 through 25: 

"Delete in their Entirety. 

7. Page 5, Lines 1 through 25: 
III 

Delete in their entirety. 

-
/- 1/ 



8. Page 6, Lines 1 through 10: 

Delete in their entirety. 

9. Page 6, Line 1: 

Insert: "New Section. Section 3. All funds deposited in the highway special revenue 
account in the state special revenue fund shall be used exclusively for 
highway program purposes, except those funds appropriated for non-highway 
program current level operations only." 

10. Page 6, Line 11: 

Strike: "8" 

Insert: "4" 
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If 8 ..3?.2. 
..3/~9/tPJ 
I?~p. c.oJ~;, 

MEMORANDUM 
TO: HOUSE TAXATION COMMITTEE 
RE: HOUSE BILL 392 

SUGGESTED AMENDMENTS TO HOUSE BILL 392: 

1) PG., 2, LINE 6, STRIKE: 101-, INSERT: 51-. 

2) PG. 3, STRIKE LINES 19 THROUGH 

3) PG. 3, LINES 19 THROUGH 23, INSERT: 

(1) ~51- TO BE DIVIDED AS FOLLOWS: 

(A) $50,000 TO THE DEPARTMENT OF REVENUE FOR THE PURPOSES 
OF ADMINISTERING THIS ACT. 

(B) 'THE BALANCE TO THE DEPARTMENT OF COMMERCE FOR MONTANA 
TRAVEL PROMOTION PURPOSES AND TO tHE STATE GENERAL FUND. 

4) PG. 4, STRIKE LINES 1 AND 2. 

5) PG. 4, LINE 3, STRIKE: 301-, INSERT: 20%-

(£J 



ACCORDING TO THE FISCAL NOTE PREPARED FOR A SIMILAR BILL, A 
51. STATEWIDE HOTEL MOTEL TAX WILL GENERATE $17,234,126 DURING THE 
NEXT BIENNIUM. CITIES, TOWNS AND COUNTIES WILL RECEIVE 
$8,617,063 IN COLLECTIONS RETURNED TO THE POINT OF ORIGIN. THEY 
WILL RECEIVE $4,308,531 THROUGH THE GENERAL DISTRIBUTION FORMULA. 
THE TOTAL LOCAL GOVERNMENT SHARE WILL $12,325,534. -

THE STATE SHARE WILL BE $4,308,531, WHICH INCLUDES THE 
$100,000 FOR ADMINISTRATION. 

THE STATE SHARE OF THE PROCEEDS OF THE PROPOSED TAX WILL 
COVER THE RECOMMENDED $1.83-MILLION GENERAL FUND APPROPRIATION TO 
THE TRAVEL PROMOTION UNIT, AND LEAVE A BALANCE OF $2.42-MILLION. 

THIS BILL REPRESENTS A FAIR AND LOGICAL METHOD OF GENERATING 
CRITICALLY NEEDED REVENUES FOR STATE AND LOCAL GOVERNMENTS 
WITHOUT IMPOSING A GENERAL TAX INCREASE. 

A STUDY CONDUCTED BY THE BUREAU OF BUSINESS AND ECONOMIC 
RESEARCH AT THE UNIVERSITY OF MONTANA (TABLE 1) INDICATES ThAT 
NON-RESIDENTS ACCOUNTED FOR $423-MILLION OF THE TOTAL $814-
MILLION CASH RECEIPTS OF THE MONTANA TRAVEL INDUSTRY IN 1383. 
ACCORDING TO THIS STUDY, OUT-OF-STATERS ACCOUNTED FOR 52 PERCENT 
OF THE TRAVEL EXPENDITURES IN MONTANA FOR THAT YEAR. 

THE STUDY ALSO BROKE DOWN NON-RESIDENT TRAVEL EXPENDITURES 
BY CATEGORIES (TABLE 3). THIS ANALYSIS SHOWS THAT 23.1 PERCENT 
OF TOTAL EXPENDITURES WAS FOR HOTEL-MOTEL ROOMS AND 1.7 PERCENT 
WAS FOR CAMPGROUNDS. ACCOMODATIONS REPRESENTED 24.8 PERCENT OF 
NON-RESIDENT TRAVEL, EXPENDITURES. WHEN THIS PERCENTAGE IS 
APPLIED AGAINST TOTAL OUT-OF-STATE TRAVEL RECEIPTS, IT SHOWS THAT 

NON-RESIDENT EXPENDITURES FOR HOTELS~ MOTELS APD CAMPGROUNDS WAS 
$105-MILLION. A FIVE PERCENT TAX LEVIED AGAINS' THIS TOTAL WOULD 
HAVE GENERATED $5.25-MILLION IN 1383. THIS I! 53.3 PERCENT OF 
REVENUES PROJECTED UNDER THIS BILL IN FISCAL YE~R 1387. 

THESE STATISTICS INDICATE THAT A MAJORITy OF THE REVENUE 
FROM A STATEWIDE HOTEL-MOTEL TAX WOULD BE COLLeCTED FROM OUT-OF
STATE TRAVELLERS. THIS BILL IS A LEGITIMATE METHOD OF IMPORTING 
TAX DOLLARS TO MONTANA. THESE ADVANTAGES ARE M~COGNIZED ACROSS 
THE COUNTRY AND THIS IS ONE OF THE FEW STATES T4AT DOES NOT TAX 
NON-RESIDENT TRAVELLERS. 

LESS THAN HALF OF THE PROCEEDS OF THIS TAX ~OULD BE COLLEC
TED FROM MONTANANS. IT IS FAIR TO ASSUME THAr A SIGNIFICANT 
PORTION OF IN-STATE EXPENDITURES WOULD COME FROM BUSINESS TRAVEL, 
WHICH IS GENERALLY REIMBURSIBLE. 

THIS BILL WILL GENERATE REVENUES FOR LOCAL GOVERNMENTS THAT 
CAN BE USED TO REPLACE OVER EXTENDED PROPERTY TAX MILL LEVIES. 
IT WILL PROVIDE AN ADDITIONAL $4.3-MILLION TO THE STATE, WHICH IS 
ALMOST 10 PERCENT OF THE PROJECTED GENERAL FUND DEFICIT. MOST 
IMPORTANTLY, THE MAJORITY OF THIS REVENUE WILL COME FROM NON-RESI
DENTS AND BUSINESS TRAVELLERS WHO PAY SIMILAR TAXES IN VIRTUALLY 
EVERY OTHER STATE IN THE NATION. 



, , 

AN ACCOMODATIONS TAX IS LEGITIMATE, BECAUSE THE MORE THAN 2 
MILLION NON-RESIDENT TRAVELLERS THAT VISIT THE STATE EACH YEAR 
EXERT PRESSURE ON LOCAL SERVICES. TRAVEL CENTERS, CITIES AND 
TOWNS LIKE WEST YELLOWSTONE, WHITEFISH, BOZEMAN AND MISSOULA, 

~ HAVE HIGHER PER CAPITA COSTS FOR SERVICES BECAUSE OF THE IMPACT 
OF THE TOURIST INDUSTRY. THESE CITIES ARE PROVIDING SERVICES AND 
MAINTAINING FACILITIES THAT ARE REQUIRED BY THE TRAVEL INDUSTRY, 
BUT THEY RECEIVE NO DIRECT TAX BENEFITS. 

IN 1382, THE BUREAU OF BUSINESS AND ECONOMIC RESEARCH 
CONDUCTED A POLL OF PUBLIC OPINION IN MONTANA ON A BROAD RANGE OF 
TAXATION ISSUES. THE SURVEY ASKED PEOPLE ACROSS THE STATE TO 
IDENTIFY THE LEAST ACCEPTABLE METHOD OF INCREASING GOVERNMENT 
REVENUES (TABLE 8). AN OVERWHELMING MAJORITY OF 84 PERCENT 
LISTED INCREASED PROPERTY TAXES AS THE LEAST ACCEPTABLE OPTION. 
A MINORITY OF 33 PERCENT EXPRESSED OPPOSITION TO A HOTEL-MOTEL 
TAX. 

IF CITIES, TOWNS AND COUNTIES ARE NOT PROVIDED WITH 
FINANCING ALTERNATIVES, CONTINUALLY INCREASING MILL LEVIES WILL 
BE NECESSARY TO MAINTAIN THE OVER-LOADED AND STATIC PROPERTY TAX 
SYSTEM. HB-332 IS AN ALTERNATIVE. IT WILL GENERATE DESPERATELY 
NEEDED REVENUES THROUGH A TAX IMPOSED PRIMARILY ON OUT-OF-STATERS 
AND BUSINESS TRAVELLERS. ACCORDING TO MONTANA PUBLIC OPINION, 
THIS IS MORE ACCEPTABLE THAN INCREASING PROPERTY TAXES LEVIED 
AGAINST BUSINESSES, HOMES, FARMS AND RANCHES LOCATED 100 PERCENT 
IN THIS STATE. 

.... ~ 



VISITOR'S REGISTER 

HOUSE TAXATION COMMITTEE 
----~==~~-----------

BILL HB 948 ------------------------- DATE Barch 29, 1985 P.~ 

SPONSOR Representative Fritz 
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