
MINUTES OF THE MEETING 
STATE ADMINISTRATION COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

February 20, 1985 

The meeting of the State Administration Committee was 
called to order by Chairman Sales at 8:00 a.m. in Room 
317 of the State Capitol on the above date. 

ROLL CALL: Seventeen members present with Rep. Smith 
excused to attend another hearing. 

CONSIDERATION OF HOUSE BILL NO. 814: Rep. Jack Moore, 
District #37, said that four years ago he had done away 
with the State Women's Bureau and after consulting with 
many people he had decided to try to recreate that 
board in the department of commerce rather than the 
department of labor. He explained to the Committee what 
the bill is attempting to do and said that the main portion 
of the bill is page 2, (6). The department of commerce 
does have people on board who could be designated to work 
in this bureau. 

PROPONENTS: Mary Lou Garrett, representing the Inter­
departmental Coordinating Committee for Women of the 
department of commerce, provided written testimony which 
is attached to the minutes as Exhibit #1. 

There were no further proponents. 

OPPONENTS: There were no opponents. 

DISCUSSION OF HOUSE BILL NO. 814: Rep. Moore told Rep. 
Cody that there would be no additional funding as it is 
already planned for in the budget of the department of 
commerce. She then asked if it is planned for and asked 
for why does it have to be named Women's Bureau. Rep. 
Moore stated that it has to be designated as such. 

Rep. Garcia asked Rep. Moore if he thought $108,043 for 
two years would be sufficient to fund this program. Rep. 
Moore replied it would be. 

Without further comment, Rep. Moore closed. 

CONSIDERATION OF HOUSE BILL NO. 780: Rep. Bob Pavlovich, 
rr~r~ct #70, read the bill and explained the purpose of 
it. He then introduced Ron Tenneson of Butte to explain 
it further. 

PROPONENTS: Ron Tenneson, Butte, said he had been in the 
teachers' retirement system for 8 years. He taught in 
Dillon, went to Butte Central and then to Montana Tech 
for 3 1/2 years. Butte Central is not covered by the 
Teachers I Retirement System and he was told he would have 



State Administration Committee 
February 20, 1985 
Page 2 

to teach~therll/2years before he could buy back the time 
he was at Butte Central •. He asked why it is 1 1/2 years 
and not five years. He wanted to buy back that time. He 
wanted to know why he was denied this as long as he was 
willing to pay the employer's contribution. 

OPPONENTS: Bob Johnson, Teachers' Retirement System, 
said they are opposed to the bill because they feel it would 
have severe cost implications to the System and there is 
no funding provided. He submitted prepared testimony which 
is attached as Exhibit #2. 

Phil Campbell, Montana Education Association, said they 
were opposed to this bill. He said the five year limitation 
does provide a function and is security for the entire 
system. 

There being no further opponents, the hearing was open to 
questions from the Committee. 

DISCUSSION OF HOUSE BILL NO. 780: 
from the Committee. 

There were no questions 

In closing, Rep. Pavlovich said there are people out there 
in Montana that deserve this and he would like to help them 
by passing this legislation. 

The hearing was closed on HB 780. 

CONSIDERATION OF HOUSE BILL NO. 796: Rep. Joe Quilici, 
District #71, said that this bill would levy an increase for 
certain members of the Sheriff's Retirement System. Those 
who retired before July 1, 1985 would be entitled to receive 
a 5% increase in his service or disability or survivor 
allowance. This is simply asking for a cost of living 
adjustment for these people. 

PROPONENTS: Nadiean Jensen, Executive Director of Council #9, 
Montana AFL-CIO, who represents the Sheriff's deputies, 
supported the bill saying it was a cost of living adjustment 
for those on fixed incomes as some of them do not belong to 
the social security system. 

OPPONENTS: There were no opponents appearing to the bill. 

Larry Natscheim, Administrator of the Public Employees' 
Retirement System, simply appeared before the committee 
to say that they had been involved in the bill and the 
fiscal note and that they had no problem with it. 
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DISCUSSION OF HOUSE BILL NO. 780: Mr. Natscheim said this 
would be a one time increase for those who retire on or 
before July 1, 1985. The benefits would be funded over 
a period of 40 years. He said that the sheriff's system is 
the best funded system because it is the youngest system, 
being established in 1974, and they also have relatively 
young people. 

Chairman Sales asked if this would change the unfunded 
liability of the system. Mr.·Natshceim said it would 
increase the amount of unfunded liability but would not 
substantially change the period that it covers. 

There were no further questions from the Committee. 

In closing, Rep. Quilici said it doesn't really affect a 
lot of people but those that it does affect would really 
benefit from this and there is no real fiscal impact. 

The hearing was closed on HB 780. 

CONSIDERATION OF HOUSE BILL NO. 785: Rep. Kelly Addy, 
District #94, sponsor, said that this bill was introduced 
in the hopes that the language could be amended to read 
closer to what the parties intended in the first place. 
When this was amended the people affected thought that it 
meant the first day of the month following the last day of 
covered employment. If a person retires on May 15, the 
allowance doesn't begin until June 1. 

PROPONENTS: Ray Blehm, Montana State Firemens' Association, 
spoke in favor of the bill and submitted written testimony 
attached to the minutes as Exhibit #3. He proposed an 
amendment to read "The retirement date is the first day 
following his last day of membership service." 

Nadiean Jensen, AFL-CIO, Council #9, spoke in support of 
HB 785. 

Tom Schneider, representing the Montana Public Employees' 
Association spoke neither as a proponent or opponent but 
wanted the Committee to amend the bill to cover only the 
firefighters as there is a problem with including the 
PERS system. In the 1970's they used to pay as of the day 
they retired and this could take up to 90 days to get the 
first check. All they have to do is retire on the last 
day of the month rather than mid-month. They still get 
a full month of benefits. He said they have had no problem 
and would like to be amended out of the bill. 

OPPONENTS: Larry Natscheim, Administrator of PERS, said 
they retire some 700 people per year, approximately 14 of 
these are firefighters. There are some 26,000 employees 
and of these 399 are firefighters. 
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DISCUSSION OF HOUSE BILL NO. 785: Rep. Cody asked Rep. 
Addy why this is so difficult if it is working for everyone 
else and asked if they can't retire the last day of the 
month. Rep. Addy replied that some people like it fine. 
However, some people had a different understanding of what 
the law was going to be. 

Chairman Sales asked if they cleaned up the language in 
the bill, how about the people who retired and lost a few 
days - would this be creating a liability there? Mr. 
Natscheim said that for the majority of the people they 
don't seem to have a problem. 

Rep. Harbin asked Mr. Natscheim if they are required to 
figure prorata calculations for sick leave, annual leave, 
etc. for those that retire at some period during the month. 
Mr. Natscheim said they want to avoid having to make the 
prorata calculations. Mr. Blehm explained his situation 
to the Committee stating that he will be eligible to retire 
October 17, 1985 but didn't plan to retire until the day 
following New Year's Day and this would increase the time 
he would have to serve for retirement. Under this bill he 
would lose one month. 

Mr. Schneider said they would support the bill if everyone 
was amended out but the firefighters. Rep. Addy said they 
are the ones with the problem and with the misunderstanding. 

Rep. Addy closed with no further comment. 

The hearing was closed on ijB 785. 

CONSIDERATION OF HOUSE BILL NO. 806: Rep. Helen O'Connell, 
District #40, sponsor, said this bill would allow appeals 
rights to public employees by modifying the classification 
act by restoring those rights which have been eliminated. 
She submitted written testimony which is attached as 
Exhibit #4. She said this bill would prevent the employees 
from using both the appeal and the negotiation process. 

PROPONENTS: Tom Schnei0er, Montana Public Employees 
Association, was a supporter of HB 806 and submitted his 
prepared testimony, Exhibit #5 which states that in 1979 
it was deleted that classification was a mandatory subject 
for bargaining. A person can appeal their classificatin 
but they cannot appeal their grade level. Without this 
bill these employees have no right to appeal and no right 
to negotiation, therefore, he said it was a good bill. 

There were no further proponents. 

OPPONENTS: John McHuqh, State Personnel Division, 
Department of Administration, read the attached testimony 
of Dennis Taylor, Administrator of that Division who could 
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not attend the hearing. This testimony is attached as 
Exhibit #6~ They were opposed to the bill because it would 
impact three areas. It would require the bargaining of 
classification, would expand the appeals process and would 
conflict with management rights to assign work and to manage 
the use of positions. He spoke to all three areas in his 
testimony. 

Sue Romney, Montana University System, said they were very 
concerned about maintaining "the integrity of the system 
and there is a good reason to have a classification system. 
The bottom line is that it provides for equity of employment. 
She said it was important that classification remain central­
ized and that the department of administration should oversee 
this. The only strike in the University system has been on 
a classification matter which is a difficult issue to 
deal with and is very emotional. She said that HB 806 would 
detract from the viability of the classification system. 

DISCUSSION OF HOUSE BILL NO. 806: Rep. Pistoria asked Mr. 
McHugh if these people don't have the right to appeal. He 
replied that they do have the right to appeal. This bill 
expands the appeals rights to group or grade appeals and 
he didn't feel that they should be appealable issues. 
Rep. Harbin asked if this bill would duplicate the appeals 
process. Mr. Schneider said there is not an adequate appeal 
right and asked if the system is so good why are the appeals 
being upheld by a neutral party. 

In closing, Rep. O'Connell said her first priority is to 
represent the people she represents and wants more equal 
opportunity and equal rights for them. The employees have 
nothing they can say and she said it was discrimination that 
our public employees don't have the same rights as other 
employees. They should have the right to appeal and the 
right to be heard. 

The hearing was closed on HB 806. 

CONSIDERATION OF HOUSE BILL NO. 788: Rep. Brllce Simon, 
District #91, said this was brought to his attention by 
a letter from an individual living in Billings. In Billings 
there are a number of State offices scattered throughout 
the city making a hardship on the people of that area. 
It also creates a problem for the State to lease all these 
different spaces. The department of administration doesn't 
have the authority to consolidate and put them under one 
lease. This would provide a more efficient operation as 
phone systems and other types of systems could be shared by 
several agencies. 

PROPONENTS: Ellen Feaver, Director of the Department of 
Administration, thought this was a good government bill and 
handed out a spread sheet showing the office space that is 
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leased throughout the state. She said there are about 200 
State leases and it is difficult to get agencies to agree 
on one location. She told the committee that her department 
would be willing to do their best and would be interested 
to try this consolidation, however, there are some agencies 
that cannot be consolidated such as liquor stores. 

DISCUSSION OF HOUSE BILL NO. 788: Rep. Phillips asked 
Ms. Feaver if she wanted to start building construction out­
side of Helena. Ms. Feaver said it is conceivable to go 
into a community and have the potential for putting all 
State agencies in a small building. Perhaps they would have 
to acquire a building and have it become a State building. 

Ms. Feaver said at the present time they have the authority 
to review all leases within Helena. This would make it 
more consistent with the new section (3). 

Rep. Peterson said that at the present time each agency must 
have their own lease - they are not combining leases. 
Ms. Feaver said that 55 could be subtracted from the 74 leases 
on the Exhibit as liquor stores for the department of revenue. 

Without further comment, Rep. Simon closed. 

CONSIDERATION OF HOUSE JOINT RESOLUTION NO. 29: Rep. Jack 
Sands, District #90, said that this is more than the usual 
resolution - it is sending a message to Congress. It asks 
for a Constitutional Convention for calling for a balanced 
budget amendment to the Constitution. He said the federal 
deficit is the biggest political-economic issue since FDR's 
New Deal and that there is broad support for a balanced 
federal budget in Montana. Congress must have a resolution 
passed by 2/3 of the states of which 34 states have done so. 
Only two more states are needed and said that Montana could 
have an important contribution as to whether we have a federal 
balanced budget. He said that Congress will not act until 
pressure builds from the states. 

PROPONENTS: Rep. Tom Hannah was in support of the Resolution 
and said that 56,000 Montanans signed petitions to get this 
on the ballot last fall. 

Rep. Bob Marks said that the federal government should have 
to balance the budget just as the states do. 

J. Riley Johnson, representing the National Federation of 
Independent Business read a letter to Chairman Sales support­
ing HJR 29. This letter is attached as Exhibit #8. He also 
submitted a letter from former Senator Sam J. Ervin to 
Chairman Sales and the committee supporting a balanced budget. 
This letter is attached" as Exhibit #9. Exhibit #10, a pamphlet 
"The Hoax of a 'Runaway' Constitutional Convention" was also 
submitted for the record. 
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Marilyn Foss, Montana Association of Realtors, was very much 
in support of the Resolution. 

Bill Thurm of the National Association of Realtors, Washington 
D.C. said that the deficit is projected to be over $200 billion 
over the next two years. The federal government must learn 
to live within its income. 

Others supporting the measure were the Montana Farm Bureau, 
Stockgrowers, Wool Growers, ·Cowbelles, Chamber of Commerce, 

,Snowmobile Associationr Home Builders, National Taxpayers 
Union. 

OPPONENTS: Betty Babcock, representing herself and the 
Eagle Forum read her prepared testimony, attached as Exhibit 
#11 in opposition to the Resolution. She said we must 
consider what it would cost to call such a Convention. 
She also had several other handouts for the Committee, i.e. 
"The Case Against the Constitutional Convention", an article 
from the Chicago Tribune of May 2, 1984, the Phyllis Schlafly 
Report, "Constitutional Brinksmanship" by Gerald Gunther. 

Jim Murry, Executive Director of the Montana State AFL-CIO 
asked the Committee for a Do Not Pass on the Resolution as 
they were against the calling of a Constitutional Convention, 
not against the balanced budget. Mr. Murry said he rarely 
agrees with Ms. Schlafly but he did quote from her newsletter 
stating that no constitutional authority claims a constitutional 
convention could be limited to an up-or-down vote on a parti­
cular balanced budget amendment. 

Other opponents were the American Civil Liberties Union, 
American Federation of State County and Municipal Employees 
Operating Engineers Union, United Methodist Church, the 
Montana Democratic Party, Common Cause and Montana Education 
Association. 

FURTHER TESTIMONY FOR HOUSE BILL N0. 814: Anne Brodsky 
of the Women's Lobbyist Fund, who reached the hearing as 
testimony was being completed on HB 814 asked that her 
testimony be included with the minutes for HB 814. This 
testimony is attached as Exhibit #12. 

There being no further business the Committee adjourned at 
10:00 a.m. 

WALTER R. SALE , Chairman 

Is 
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TESTIMONY - HOUSE BILL #780 

BOB JOHNSON, ADMINISTRATOR 

TEACHERS' RETIREMENT SYSTEM 

The proposed bill is one we think will have severe cost 

implications to the System and because there is no funding 

provided, the Teachers' Retirement Board is opposed to the 

measure. 

House Bill 780 would remove the provision that a member's 

last five years of creditable service must be in the Montana 

Teachers' Retirement System for the member to be eligible to 

receive a retirement allowance. 

What this law means is that any creditable service used in 

the calculation of benefits, the last 5 must have been as a 

contributing member of the Montana Teachers' Retirement System. 

It doesn't say the year$must be consecutive. 

In accordance with an Attorney General's Opinion, this law 

has also been used as a governing provision to determine when a 

member becomes eligible to purchase service such as 

out-of-state, military service and private school employment. 

The opinion simply stated in terms of todays law states that a 

member must complete 5 years of membership service follm'ling 

the type of service they wish to purchase, regardless of how 

many years of membership service they had prior to the 

out-of-state, military or private school employment. 

The law serves 2 primary purposes. It requires an 

individual to come back into membership service before the 

former member is eligible to purchase any additional service 

and it also tends to restrict the number of members who eventu­

ally become eligible to purchase additional service in order to 

enhance their retirement benefit. 



Even though the member must purchase the service, there is 

still a liability to the ~ystem for the benefit that will 

resul t when the member actually retires. The law states the 

cost is to be based on the first full year's teaching salary in 

the Teachers' Retirement System following the type of service 

being purchased multiplied by the employee-employer contribu­

tion rate in effect when the member becomes eligible. For 

members who joined the System prior to July 1, 1979, they can 

purchase out-of-state service at only the employee contribution 

rate. Our actuary has calculated, that for every 3 years of 

service an average member is allowed to purchase, there is a 

cost to the system of approximately $12,000.00. This is over 

and above what the member had to pay for the service. For a 

member prior to July 1, 1979, the cost to the System for 

out-of-state service of 3 years would be about $24,000. 

There is also a technical defect in the proposed bill. By 

eliminating the requirement to come back into the System, there 

would be no basis to price the service and those particular 

sections of the law governing out-of-state service, military 

and private school employment would have to be amended. 

It would also mean a member with 5 or more years of 

service could leave the system and go out-of-state or to a 

private school and then buy the service with the Montana System 

in order to increase the benefit. Similarly, a member who 

retired and receiving a benefit and is currently teaching in a 

private school or an out-of-state public school could buy that 

service without ever having to rejoin the Montana Teachers' 

Retirement System. 

The real danger of the bill is the potential number of 

members who would no", be eligible to purchase this service 

which would result in a liability to the System, that it did 

not have before the proposed legislation. 



We have estimated that approximately 1,000 members or less 

than 5% of our membership would become eligible and in order to 

fund these 1,000 members, an additional .15% in contributions 

\-lOuld be required. For every additional 100 that would become 

eligible, there would be an additional .022% required. 

This is exactly the kind of bill that increases the 40 

year funding to 42 or 43 years and it is the Board's policy to 

oppose any measure which would increase the amortization period 

of the unfunded liability. 

With a 25 year retirement program, the System can ill 

afford to relax any of the current buy-in service provisions 

and this bill is designed to do just that. 

A retirement system should be one that attracts and 

retains members, not one that \vould encourage them to leave, 

knowing that they can improve their benefit by leaving. 

We would appreciate your giving consideration to oppose 

this measure. 



TESTIMONY 

H.B. 814 

';y ',"me is Mary Lou Garret;~esent the Interdepartmental Coordinating 

c·,,,",1i ttee for Women, known as the ICCW . 

. I'he creation of a Women's Bureau in the Department of Commerce providing a 

r)llsiness woman's advocate is exciting and a major step for the business industry 

as women also helped "Build Montana" from the days of the pioneer to the 

present days of advanced technology. 

This bureau would provide the necessary technical assistance to women 

regarding all facets of the business industry. 

ICCW urges your support of H.B. 814. 

Thank you. 
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HB.785 

THIS BILL CORRECTS A PROBLEM CAUSED BY SB. 216: STIMATZ~ WHICH 

PROVIDED WHAT MAY BE A REAL CLASSIC OF STATUTORY LOOPHOLE 

LANGUAGE. 

ALTHOUGH THIS 1983 LAW PROVIDED ADENTICAL LANGUAGE TO OUR CURRENT 

ACT THE ATTORNEY GENERAL HAS RULLED THAT THIS LANGUAGE CHANGED 

THE MEANING OF THE FIRE FIGHTERS ACT. THE OPERATIVE LANGUAGE 

OVER WHICH THIS ISSUE ARROSE SAYS: 

liTHE RETIREMENT DATE FOR A FIRE FIGHTER RETIRING FROM ACTIVE 

SERVICE IS THE FIRST DAY (OF THE MONTH] FOLLOWING HIS LAST DAY OF 

MEMBERSHIP SERVICE." 

THIS LANGUAGE WAS NTERPRETED TO MEAN THE RETIREMENT DATE ••. IS THE 

FIRST DAY OF THE (NEXT] MONTH FOLLOWING HIS LAST DAY OF •.• 

THE ATTORNEY GENERAL RELYED ON WRITTEN TESTIMONY SUBMITTED BY MR. 

NACHTSHEIM AT COMMITTEE HEARINGS TO RULE THIS WAY. 

FIRE FIGHTERS RELYED ON THE FACT THAT THIS LANGAGE WAS ADDED FOR 

CLARITY AND SINCE IT REPEATED ALREADY STATED AND PREVIOUSLY 

INTERPRETED LANGUAGE THAT THERE WOULD BE NO CHANGE EXCEPT THAT 

ALL SYSTYEMS WOULD HAVE THE FEATURE THAT OUR OLD SYSTEM HAD AND 

THAT WAS THAT AN EMPLOYEE RECIEVED A PRO RATA SHARE OF THE MONTHS 

BENEFIT IF HE/SHE RETIRED AT SOME TIME DURING THE MONTH. 

BECAUSE A PORTION OF OUR MEMBERS HAVE A GRAND FATHERED RIGHT IN 

THIS ISSUE WE FELT THAT A COURT CASE WOULD BE JUSTIFIED BUT 

BECAUSE OF THE UNNEEDED EXPENSE OF WE COULD GET THE ORIGINAL ACT 

TO SAY WHAT WE THOUGHT HAD BEEN ORIGINALLY INTENDED OUR MEMBERS 



DECIDED TO ATTEMPT TO CHANGE THIS PROVISION FOR THE BETTERMENT OF 

ALL EMPLOYEES. 

THEREFOR WOE ASK YOU TO ADOPT THIS CHANGE TO CLEARLY STATE: 

"THE RETIREMENT DATE ••• IS THE FIRST DAY FOLLOWING HIS LAST 

DAY OF MEMBERSHIP SERVICE." -
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In 1975, the state employee classification act allowed full 
appeal rights and allowed negotiation of classification. 

HB 806 will modify the classification act in two ways by 
restoring those rights which have been eliminated. 

1) It would again allow employees complete rights to appeal 

their classification. 

2) It would again allow labor organizations the right to 
negotiate over classification matters. 

These rights are necessary and important for the following 

reasons: 

1) Employees must have complete appeal rights to insure 
that classification actions which adversely affect them 
can be reviewed. They currently don't have this right. 

2) Employees must have appeal rights to guarantee their 

classification actions meet 
comparable worth standard. 

right. 

the statutorily-mandated 
They currently don't have this 

3) Employees need the safeguard of the appeal process as 

a protection against the upheaval which will accompany 
the classification enhancement project. This safeguard 
currently doesn't exist. 

4) Labor organizations need the right to negotiate classification 
to better represent members in occupational groups where 
negotiation is the only effective way to address classificatior 
problems. A limited number of labor organizations currently 

have this right and there is no good reason not to 
extend it to the rest. 

5) This bill would prevent employees from using both the 

appeal and the negotiation 9rocess. 

A more detailed description of the purpose and effect of HB 806 

has been handed out. I would appreciate your review of this 

material and your support for HB 806. 
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House Bill 806 is written to restore some balance to the state 

classification system. In 1973, the 43rd Legislature 
adopted the state employee classification act. It was 

designed to correct inequitable treatment of employees between 
various departments of the Executive Branch and create a 
uniform system of position classification. To insure that 
employees would have some protection under this new act, 

Section 2-18-203, as originally written, extended to employees 
and employee organizations the right to appeal any changes 
in classifications or positions. 

In 1975, the 44th Legislature recognized that, since bargaining 

rights had been extended to state employees, and since position 
classification is an important part of a state employee's 
conditions of employment, it made sense and was consistent 
to make anything relevant to the determination of classification 

a negotiable item. Section 2-18-203 (then Sec. 59-907) was 

amended to accomplish this. 

However, in 1979, under pressure from the Department of 
Administration, the 46th Legislature began erodin~ these 
significant employee rights and protections. In that session, 
Section 2-18-203 was modified to delete the requirement that 
classification was a mandatory subject for bargaining. At 
that time, employees and employee organizations still had 

the right to appeal changes in classifications. 
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.-
This erosion of protection continued in 1981 when the 47th 

Legislature took away the right to appeal changes in 

classification and specifically projibited the right to 

appeal grade levels. This action put Section 2-18-203 in the 
state in which it currently· exists and has led to a severe 

imbalance in the system to the detriment of state employees. 

The restriction on being able to appeal grade level is particularly I 
significant. Currently, employees may only appeal their I 

allocation to a class, i.e. a.Secretary I who can show that 

he/she is performing at the same level as a Secretary II can 
appeal. But there are large numbers of employees in unique 

or specialized classes who are precluded from appealing, no 

matter how obvious it is that they are not properly classified. 

Examples would include groups such as Cottage Life Attendants, 
Eligibility Technicians, Parole and Probation Officers, 

Employment Specialists, Engineering Tech Ill's, Correction 

Officers and Fish and Wildlife Biologists. In Addition, there 
are 600 - 800 single or very limited size classes which have 
no appeal rights. Examples would include such positions as 
Supervisor, Special Permits 

Order and Utility Section. 
for such employees to argue 

Section and Supervisor, Change 

Because it is nearly impossible 

that they have been aloocated to 
the wrong class, they have no way to appeal, even if comparable 
positions with similar duties and responsibilities are at a 
higher grade. One such employee who did try to appeal (Contract 
Plan Supervisor, Bud l-7illiams) was told by the Hearing Examiner 
that he agreed that he was not correctly classified or graded 
but he was powerless under the law to remedy this inequity. 

Another concern in the last 4 years has been the inability 

of classes of positions v7hich have been adversely affected by 

the Department action to get any review of the Department 
decision. Currently, if the Department elects to downgrade 
a class or reorganize it significantly, even though the 

employee's duties and responsibilities have not been changed, 
the employees is powerless to appeal that Department action. 1 



, The lack of right to bargain over classification has led to 

different problems. Due to wide-spread mis-classification in 

a given agency, for example, negotiations over proper levels 

of classification may be the ony effective method of addressing 

the problem. The Prison is a good example of this. There are 
serious classification problems among the correctional staff 

and there is currently no adequate way to address those 
problems, since there is no authority to negotiate and since 
the employees can't appeal in an effective manner. This is 
especially the case in the creation of career ladders in certain 
occupations in an effort to give valuable state employees 
some type of long range career plans, or in the case of the 
creation of a new method of classificaiton for a given . 

occupational group, as has been done before. 

An anticipated problem with the lack of negotiability or 
appealability is with the comparable worth issue. Prior to 
the law being changed to limit appeals, the Eligibility 
Technicians (a predominantly female class) filed an appeal 
basically alleging a comparable worth issue, that their positions 

were comparable to the Employment Interviewers (predominantly 
male). This appeal was partially successful. But under the 

law as written today, it could not have been filed. Since 

the Legislature has endoresed the concept of comparable worth 
in classification and since the Department is currently involved 
in an enhancement project designed, among other things, to 

insure a comparable worth standard, it seems especially important 
that employees be restored a true and meaningful right of 
appeal so that the Department's actions do not go unreviewed. 

The purpose of HB 806 is balance. It would restore balance 
to the classification system by once again allowing employees 
an honest right of appeal. It 't-lould allow employee organizations 
the right to negotiate to address special problems of classification 
whcih can't be dealt with effectively any other way. It would 

prohibit the possibility of two bites at the apple by limiting 

employees to appeal or negotiations, thereby adding stability. 

It wouid return a protective oversight mechanism which will 

be necessary to insure success of the comparable worth program. 
In sum, it would place the employees once again in a position 
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TESTIMONY OF DENNIS M. TAYLOR, ADMINISTRATOR, 
STATE PEHSCNNEL DIVISION, DEPARTl\:ENT OF ADMINISTRATION, 

PRESENTED TO THE HOUSE COl\1MITTEE ON STATE 
ADMINISTRATION IN- OPPOSITION TO HB 806 

Mr. Chairman, Committee members, my name is Dennis Taylor. I am the 
Administrator of the State Personnel Division in the Department of Admin­
istration. I appear before you today in opposition to HB 806. 

As proposed, this bill would have an impact in three major areas. First, 
it would require the bargaining of classification; second, it would expand 
the classification appeals process; and finally, it would conflict with man­
agements right to assign work and to manage the use of positions. I will 
direct my testimony to each of these three areas. 

Classification, based on systematic job evaluation, is a managerial and 
administrative tool used by Montana state government to facilitate and 
ensure a fair and equitable pay schedules based on the concept of equal 
pay for equal work. The equal pay concept, and position classification in 
general, was first systematically introduced into state government person­
nel management practices. The compensation system in Montana state 
government prior to 1973 was a fragmented non-system of unequal pay for 
similar work that was neither equitable nor fair. 

From the outset of the statewide classification system, union involvement in 
the state classification process has been permitted and encouraged. At the 
time the statewide classification system was implemented in 1975, the legis­
lature included a provision that required that anything relevant to the 
determination of classification was a mandatory subject of negotiations. 
For four years the State Personnel Division negotiated classification with 
the various unions representing state employees. These negotiations 
resulted in some fragmentation of the statewide classification plan and the 
establishment of the blue collar plan, the liquor store clerk plan and the 
teachers plan and the resulting pay schedules for each of these negotiated 
classification schemes. In addition, during the same time frame 
(1975-1979), the grade levels of various classes in the statewide schedule 
were negotiated upward, examples include Hig'hway Patrol Officer, Fish and 
Game Wardens, and Gross Vehicle Weight Officers. This experience with 
mandatory bargaining of classifications created major conflicts in the De­
partment of Administration's ability to operate and maintain the classifica­
tion system consistently and fairly among barg'aining units, among 
unionized and non-unionized employees and among agencies. Please keep 
in mind that currently there are over 13,000 positions grouped into 1, ·100 
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classes, that is 1,400 separate and unique job titles, in the state's clas­
sified system. Approximately 50% of the state executive branch work force 
is organized into 72 separate bargaining units represented by 20 different 
unions. There are an additional 17 bargaining units in the university 
system. Title 2, Chapter 18, Parts 1 and 2 outline the technical and legal 
requirements for an equitable classification system based upon consistency, 
fairness, efficient management, equal pay for equal work, and equal pay 
for work of comparable value. These technical and leg'al requirements 
affect all state employees whether they are organized and represented by a 
labor union or not and transcend bargaining unit boundaries and union 
lines. 

It became increasingly clear to the legislature that all these competing 
goals for a statewide classification system could not be achieved with a 
collectively bargaining classification system, so in 1979, the Legislature 
changed the law to eliminate the state's obligation to collectively bargain all 
things relevant to the determination of classification. In its place, the 
1979 Legislature put in the current langllage that requires the department 
to consult with bargaining units prior to implementing adjustments in class 
specifications and in classification criteria. This existing consultation 
process works. When unions make comments about class specifications 
their comments have often been incorporated into the specifications. In 
some cases the classification staff has worked closely with bargaining unit 
employees when reviewing and changing the specifications. Currently the 
State Personnel Division is working' on a major change to the classification 
system. This effort, which we call the classification enhancement project, 
is being conducted with the assistance of an advisory council that includes 
member from the two major unions that represent state employees. 

House Bill 806 would be a reversal of the change made by the Legislature 
in 1979. If adopted as proposed HB 806 would return the state's clabsi­
fication system to the situation where the Department of Administration's 
ability to maintain a fair and uniform system would be severely hampered. 

The second area of concern is the change that HB 806 would make in the 
classification appeals process. The appeals process has had a controver­
sial history and has had a significant impact on the state's classification 
system. From the beginning of the state classification system, employees 
have had the right of appeal. The original appeal language in the statutes 
allowed employees "to appeal any changes in classifications or positions." 
The kind of appeals that the State Personnel Division dealt with under the 
original language included appeals from individuals who believed they were 
in the wrong class (example: a Secretary I, grade 7 appealing to be a 
Secretary II, grade 8) and appeals from a whole class of employees who 
believed the grade assigned to their class was incorrect (example: all 
Highway Patrol Officers, grade 13, appealing' to be grade 14). In 1981, 
the legislature wisely inserted the current langllage to disallow an appeal 
of the grade assigned to a class. 

Why did the legislature make the 1981 change? The change was made 
because successful grade appeals had significant direct costs attached to 
them and had impact on the relationships among the many classes in the 
sy&tem. To illustrate, the Board of Personnel Appeals in the Department 
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of Labor and Industry ruled against the State Personnel Division in eleven 
gTade appeals that resulted in a one grade increase for 650 positions. The 
dollar impact was over $1,000 per position per year. These grade changes 
also had ripple affects on hunqreds of other positions - that is, the State 
Personnel Division was forced to upgrade other classes to maintain rela­
tionships among similar classes. You may recall, the last of these grade 
appeals to be resolved was the Highway Patrol Officers. The 1983 legisla­
ture had to appropriate over $1 million for backpay for 160 officers up­
graded as the result of appeals to the Board of Personnel Appeals. 

The last area of concern is the impact that HB 806 would have on ag'ency 
managements right to assign wor~ and manage positions. A close reading 
of the language in the bill indicates that the state would have to negotiate 
over the changing' of the duties and responsibilities of a position. Man­
agement must be free to change duties and responsibilities to meet changes 
in funding and priorities, to deal with emergencies, and to implement reor­
ganization. Giving bargaining units the opportunity to negotiate changes 
in positions conflicts with the management rights clause of the Public 
Employees Collective Bargaining Act (39-31-303, M.C.A.) which states: 

"Public employees and their representatives shall recognize 
the prerogatives of public employers to operate and manage their 
affairs in such areas as, but not limited to: 

(1) direct employees; 
(2) hire, promote, transfer, assign, and retain employees; 
(3) relieve employees from duties because of lack of work 

or funds or under conditions where continuation of 
such work be inefficient and non productive; 

(4) maintain the efficiency of government operations; 
(5) determine the methods, means, job classifications, and 

personnel by which government operations are to be 
conducted; 

(6) take whatever actions may be necessary to carry out 
the missions of the agency in situations of emergency; 

(7) establish the methods and processes by which work is 
performed. " 

In summary, the existing statute that governs the classification system 
works well. In order for the state's classitication system to be operated 
on a consistent and fair basis, there must be a single administrative 
agency (presently the Department of Administration) responsible for main­
taining the integrity of a uniform classification system, together with a 
timely classification appeals process such as the one permitted under 
current law to the Board of Personnel Appeals in the Department of Labor 
and Industry. 

HB 806 would create further fragmentation of the sta,te's classification and 
pay environment in state g'overnment at a time when we are attempting to 
insure greater equity and more consistent and uniform practices. 

Thank you for the opportunity to present my views on HB 806. I urge 
you to give this measure a "DO NOT PASS" recommendation. 
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STATEWIDE LEASE INFORMATION 
OUTSIDE THE HELENA AREA 

* FEBRUARY 1985 

AGE N C Y 

Department of Agriculture 

Department of Commerce 

Board of Education 

Department of Fi sh, vIi 1 dl ife and Parks 

Department of Health 

Deaprtment of Highways 

Department of Institutions 

Department of Justice 

Department of Labor and Industry 

Department of State Lands 

Department of Livestock 

Department of Military Affairs 

Department of Natural Resources 

Office of Public Instruction 

Department of Revenue 

Department of S.R.S. 

Supreme Court 

TOTALS 

*Based on a telephone survey. 

sc/02/05/85 

No. of Leases 

9 

2 

none 

8 

1 

6 

16 

19 

17 

6 

4 

4 

10 

none 

74 

22 

1 

199 

Square Footage 

3,099 

700 

none 

16,606 

1,710 

3,995 

14,914 

34,626 

35,218 

5,869 

2,500 

11,500 

12,373 

none 

210,667 

135,649 

2,900 

492,326 
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Walter Sales 
Chairman, State Administration Committee 
House of Representatives 
Capitol Station 
Helena, Montana 59620 

Mr. Sales: 

February 19, 1985 

The National i"ederation of Independent business, representing 
5,500 small and independent businesses in Montana, request that 
your committee look favorably on HJR 29. 

We have surveyed our membership this January with the specific 
question on balancing the federal budget, even if it means calling 
for a Constitutional Convention, and over 75% voted in favor of 
such action. We feel this is a mandate. 

Montana has the o'pportuni ty to be the 34th state, and final 
state necessary, to mandate the United States Congress to action 
on this issue. We urge your recognition of our membership vote 
and give a "Do Pass" recommendation to this lep;islationo 

Thank you for your consideration. 

1':FIB! ~10!'.'TA,'{-\ 
Legislative Office 

Relations 

9;\l Last Chance Gulch 
I kk~lla. l\lontana '5960 1 
-i()() '++5 .r9-' 
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437·5532 January 23, 1985 

Ualter Sales 
Chairman, State Administration Committee 
House of Representatives 
Montana State Capitol 
He 1 ena, r";ontana 59620 

Dear tr.r. Sales: 

I trust you will pardon me for writing this letter. I understand 
that there is great interest in the Montana Legislature in a resolution calling 
for a balanced budget amandment, or in the alternative, a limited constitutional 
convention on that sole issue. 

I write this letter simply because I love my country and believe that 
its day as a viable economic entity is doomed unless the Constitution is amended 
to require Congress to balance the Federal budget.· I love my country so much I 
cannot keep silent while opponents of a balanced budget conjure up a non-existent 
constitutional ghost to defeat the efforts of those who believe in fiscal sanity. 

In writing this letter, I will ignore Mark Twain's advice: "The truth 
is precious; use it sparingly." In telling the truth about Congress, I omit from 
my criticism the many wise congressmen who have been advocating the adoption by 
Congress of a balanced budget. I will number the specific points I wish to make 
in the paragraphs set forth below. 

1. The fiscal folly of Congress itself is responsible for the demand 
of many people throughout the nation for the utilization of the alternative method 
of amending the Constitution -- that is, the calling of a constitutional convention 
to submit an amendment. This provision was inserted in the Constitution to enable 
the states and their people to make amendments they desired when Congress failed to 
perform its constitutional duty, and in addition failed to submit to them for rati­
fication or rejection a constitutional amendment they deemed essential, During 43 
of the last 50 years, Congress has refused to balance the budget. I th~nk the reason 
for this is simple. Members of Congress have found that it is possible for them to 
use the taxpayers' taxes and the taxpayers' credit to DUY the votes of all the groups 
of people who want to get funds out of the federal treasury for themselves and the 
causes they support, regardless of the effect of such action on the financial sta­
bility of the county, As a consequence, our national debt has increased to over 
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one trillion, six hundred billion dollars, the annual interest charge on the )1 
national debt has risen to approximately 150 billion dollars, and interest rates t~ 
have ascended toward the skies. These things would never have happened if Congres 
had exercised its power to balance the budget. It could have done this is either 
one of two ways. First, it could have increased taxes sufficient to pay the appro1l 
priations it was making, or second, it could have reduced its appropriations to th~ 
amount of revenues available to it under the existing tax system. It didn't dare 
to do the first of these things because it feared there might be a taxpayers' .~ 
revolt and some members of Congress who favor reckless spending might be thrown " 
out of office. It didn't dare to do the second of these things because some of it 
members would have lost the votes of those groups who wanted access to the ~mpty 
treasury for some programs which are··good and some which are bad, and which are fol 
non-governmental purposes. Instead of acting with courage and intelligence, Congr 
has been scattering the patrimony of the American people at home and abroad like 
a drunken sailor for approximately ~alf a century. 

i 2. Congress could avoid the necessity of calli-ng a convention at the 
instance of two-thirds of the states if it would manifest either the intelligerice ~ 
and the courage to balance its budget itself, or to submit to the s.tates for rati- ;,1 
fication or rejection an amendment requiring a balanced budget. Congress is apparJl 
ent~y unwilling to do either of these things. It is rapidly destroying the United 
States as a viable economic entity and thereby depriving us of the financial abili~ 
to even fight a necessary war for survival. It is ruining our industries because I 
it is taking the confiscating taxes and robbing the future by deficit financing of 
the funds nec~ssary to mode:nize the mac~inery in our industrial plants, and make iI 
them once agaln the productlon marvels .OT the world. -..J 

3. It is futile to expect Congress to act with courage and intelligence, 
in fiscal matters unless it is compelled to do so by the people of the United Stat~~. 
For many years members of the Senate like Senator Harry F. Byrd of Virginia, Senatdl 
Styles Bridges of New Hampshire, and myself tried to persuade Congr-ess to .submit to 
the states an amendment requiring a balanced budget. My amendment provided, in suOl 
stance, that Congress would have to balance the budget each year except in times o~ 
war declared by Congress or in times of great depressions like that of the early 
1930's. My amendment took care of the second of these propositions by providing t 
that Congress, by a record two-thirds vote of both Houses of Congress, could suspe 
the requirement for a balanced budget in times of great economic necessity. Congres 
ignored our attempts to persuade it to submit a balanced budget and continued on its 
reckless course. Personally I believe Congress will submit a balanced budget if --It 
and only if -- enough of the states call for a convention to submit one. . 

4. The claim of some opponents of the demand for the calling of a con- j! 
stitutional convention at the instances of the states that the country would be :. 
endangered by a run-away convention is totally without foundation. Congress could 
avoid any danger of such event by submitting a proposed amendment for a balanced II 

'1 
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budget itself. It could also do so by passing a bill regulating such a convention 
which I introduced and persuaded the Senate to pass twice virtually without opposi­
tion. My bill provided complete machinery for the operation of a convention called 
at the instance of two-thirds of the states. It provided that each state would have 
the number of delegates equal to its Senators and Congressmen, and that the two 
delegates allotted to each state because of its two Senators would be elected by 
the state at large, and the delegate from each district would be elected by the 
district. It provided expressly that no convention could call for an amendment not 
sought in the resolutions of two-thirds of the states asking for the convention, 
and thus made it impossible to have what is called a run-away convention. In the 
opinion of two great constitutional ~cholars who cooperated with me in drafting the 
bill, Phillip B. Kurland of the University of Chicago Law School, and the late 
Alexander Bickel of the Yale Law School, my bill was clearly constitutional under 
the provisions of section 8 of Article I of the Constitution which expressly empowers 
Congress lito make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this Constitution -
in the government of the United States, or in any department or officer thereof." 
The House simply would not take the bill because it did not want its members 
handicapped by requiring them to be fiscally responsible~ 

-

In my judgment, there is no danger of a run-away convention. It requires 
a tremendous effort on the part of the states to call for a convention. This effort 
can only be generated when at least two-thirds of the states feel the necessity of 
making a specific amendment to the Constitution. No effort on the part of two-thirds 
of the states to call for a convention for the submission of a multitude of amendments 
could possibly have the momentum necessary to generate the calling of a convention. 
Furthermore, it is inconceivable that members of the convention called at the instancE 
of the states would ever attempt to rewrite the Constitution. If they were to do so, 
I believe the federal courts would hold that it is implied in the Constitution that 
at least two-thirds of the states must ask for any amendment which is submitted. 
This, of course, is merely a surmise. - Nevertheless, it is plain that there is no 
danger of a run-away convention trying to rewrite the entire Constitution. This is 
true simply because nothing the convention does can ever have any effect unless the 
amendments it submits are ratified by three-fourths of the states. Any proposal 
which is not ~atified by three-fourths of the states 'after being submitted by the 
convention will never have any force or effect. Surely. there is no basis for anyone 
to object to three-fourths of the states and their people amending the Constitution. 
After all, the Constitution is the property of the people and not the toy of the 
members of Congress. Those who use the argument of a run-away convention to persuade 
state legislators not to call for a constitutional convention to submit a balanced 
budget amendment are simply conjuring up a non-existent ghost. After all, those who 
want to use the taxpayers' resources to buy the votes of those who want to rob the 
federal treasury are like all other tyrants. They never surrender their power 
to practice tyranny fiscally or otherwise voluntarily. It has to be taken away 
from them by the people. 
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It is time for Congress to put an end to deficit financing which robs 1; 
the past of its savings, the present of its financial power, and the future of . 
its hopes as well as of its unearned income. As I have indicated, the reckless 
fiscal conduct of Congress for many, many years has actually imperiled thecapacitY;l 
of our country to finance a defensive war if such a war should come. II 

Just before the French Revolution, the French Court recognized that 
France was sitting on a volcano which was in danger of erupting at any moment I 
and destroying the old France. It is said that at formal banquets the nobility 
of France used to drink to this toast: "After me, the deluge", indicating that 
they di dn I t ca re what happened after -thei r day was over. i 

Those who oppose a balanced budget and the dangers which imperil the 
future of our nation may not be drinking exactly the- same toast. But their conductl: 
indicates that as long as the causes they like can get access to an empty treasury,~ 
they don't care what happens to the future of our nation or its posterity. 

With all good wishes, I am 

SJE:mm 

Si ncere ly yours, 

c;~ ~~V~~~, 
J Sam J. Ervin, Jr. 

Fomer Un; ted States Senator 

'J 
II 
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Balancing the Budget in a Conventional Way 
By MILTON S. EISENHOWER 

Potentially critical shifts in the makeup 
of legislatures in Connecticut and Michigan 
could provide the 33rd and 34th states nec· 
essary to force a constitutional convention 
to consider a balanced-budget amendment. 
Republicans gained control of both houses 
m Hartford and made important marginal 
advances in Lansing. In 32 other states. 
two short of the required number. legisla­
tors-often of both major parties-have al­
ready called for such a convention. 

The rhetoric opposing such a salutary 
move is predictable. The argument is 
made that a constitutional convention. if 
called for any reason. would automatically 
pose' a threat to our future. Stephen H. 
Sachs. the attorney general of Maryland. 
has written that a convention would place 
"America on the threshold of a reckless 
experiment that could endanger our consti­
tutional liberties and even alter our form 
of government." 

This extreme nonsense is not upheld by 
a special committee of the American Bar 
Association, by numerous other legal au­
thorities and by any common-sense study 
of the origin and reason for Article V of the 
Constitution. 

Convention calls are a necessary and 
fundamental part of our system of checks 
and balances. No thinking citizen should 
wish to see them become a dead letter. 
Those who have stirred fears of a com'en­
tion, playing on emotion rather than 10glc. 
are not only attacking the legitimacy of a 
part of our Constitution, they are also tak­
ing direct aim at its basic premise: that 
ours is a government for and by the peo­
ple. 

There is no reason to believe that dele­
gates to a constitutional assembly would 
be any less committed to upholding our 
basic liberties and form of government 
than our members of Congress. Congress­
men have unlimited power to propose a 
constitutional amendment on any subject 
at any time. In this sense. the Congress is 
an unl1m1ted constitutional convention. Yet 
this has nt~r disturbed anyone. Nothing 
proposed by the Congress can become part 

of the Constitution until it is ratified by 
three-fourths or 38 of the states. fhe same 
would be true of anything proposed by a 
convention called under Article V. 

Without an amendment requiring the 
president 'wd C'r'!ra~s to main tam a bal­
anced ilUoget. \l.~i,: .. ,':t'ptIOns to meet cer­
tain emergencies. <Jur natIOn faces disas­
ter. In only four years -1980 to 1984·we 
have added almost 50"'" to the total debt 
accumulated from the founding of the U.S. 
The total is now approaching $2 trillion. 
Under current policies of both major politi­
cal parties one can see an acceleration of 
the deficits. In time. the interest alone on 
the debt will consume a huge share of rev­
enues from all forms of taxes. That could 
lead to a repudiation of federal debt. In my 
view. this is a far gr~ater and more realis­
tic danger than anything that could happen 
at a constitutional convention called by the 
states to try to bring about fiscal sanity. 

Those who object in general to a state­
called convention do not believe in the Con­
stitution as it is now written. If they be­
lieve it is wrong and dangerous to permIt 
the states this PO').'"'' they should say so 
and propose it be :':!ieted by an amend­
ment proposed by Congress. 

The framers of the Constitution recog­
nized that those in power in the federal 
government might be disinclined to glVe 
up unforeseen prerogatives. Today. mes: 
congressmen do not want a convent:"n 
called by the states. for they foresee a 
threat to their undisciplined spending. 

Congress has the power to establish pro­
cedures limiting a convention to the single 
subject matter stated in the applicatIOns 
from the state legislatures. In fact. leglsla­
tion to do just t.hat passed the Senate Judi­
ciary Committee without dissent in the last 
session of Congress. 

Congress may determine exactly under 
what condition the delegates to a conven­
tion would be chosen, when the election of 
delegates would be held. where they would 
meet. how the delegates would be paid and 
precisely how the convention would be lim­
ited to a single topic. 

Both opponents and proponents of bal-

ancing the budget say that t.~ey would wish 
a convention to be limited to a smgle sub­
ject. Who. then. favors opening a conven­
tion to many subjects? And where is their 
base of popular support? Does anyone seri­
ously believe that delegates chosen for a 
limited purpose. namely to approve a sin­
gle constitutional amendment that would 
be strictly at harmony with the call of 
their states. would now turn around and 
propose amendments that went beyond the 
legal call? Or that 38 states would ratify 
them'? 

In addition. Congress today. tomorrow 
or any time before the 34th state acts could 
write its own balanced-budget amenament 
and 'Jffer it to the states using the same 
amendment process we have always used. 
Just such. a precedent exists. For over 20 
years. the U.S. Senate reSIsted popular 
calls for direct eie·:tion of senators. As 
state convention calls neared the required 
two-thirds, the Senate gave in and an 
amendment was submitted by Congress to 
the states. 

The "runaway convention" argument is 
nised by those who do not wish to force 
an irresponsible Congress !which now 
threatens our representative form of gov­
ernment) to be restricted. even for the 
good of the country. even to overcome the 
penl we now face. Irresponsibility fits the 
needs of thousands of pressure groups and 
disregards the ,'ital needs of ail the pe0-
ple-the nation itself. 

The people should act. have the right to 
act. and act at once. Past Congresses. the 
present Congress and several presidents 
have recklessly handled the federal 
budget. They will continue in that mood. 
for they prefer to vote for what will re­
elect. rather than to vote for what is right. 
This IS precisely the type of self-serving 
att:tude the framers of the Consti:.';~lOn 
foresaw. Perhaps it is what de Tocqu.~vllle 
meant 150 years ago when he saki, "De­
mocracy contains the seeds of its own de­
struction.· . 

,Tt,[I'. Eis('nhower is ]m'~id('''t l'm('ritus 0{ 
JIJ!ws Hopkins UnlL'l'rsitr,. 
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TESTIMONY AGAINST CALLING A CONSTITUTIONAL CONVENTION 

BETTY BABCOCK 
Eagle Forum Legislative Chairman 
Wednesday, February 20, 1985 
Montana House Hearings 

There are TWO distinctly different issues involved when 

we talk about H.R. 29. 

1) The question of a Balanced Budget Amendment. 

?) The calling of a Constitutional Convention under Article V 

in the hope of accomplishing that Balanced Budget Amendment. 

Ladies and Gentlemen let us not go blindly into a vehicle 

or means that can igni~-e/: and blow apart the magnificent U.S. 

Constitution that has served for 200 years as a guide to 

developing the greatest form of human civilization the world 

has ever known. 

The calling of a Con-Con, as it is commonly referred to, 

may seem simple and maybe considered "just a pressure tactic"; 

HOWEVER the reality of having a Convention is a very serious 

matter and could be right around the corner IF Montana were 

to go along at this point and become the 33rd state to call 

for such a Constitutional Convention. (I underst~nd by the 

way there are several states who are thinking of recinding 

their calls which were made 6 or 7 years ago by different 

legislatures.) 
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The practical considerations are:FIVE steps •.. each having 

numerous problems. 

1. Obtaining convention calls from the legislatures of 

two thirds of the states. /lIlE IJlG~I/'aIlI.LS /"oNiFtJl2/1t? 

2. Debate in Congress over procedures and rules to govern 

a convention, (which could last for years). 

3. Election or selection of delegates to the constitutional 

convention. 

4. Proposal by the convention. 

5. Ratification by three fourths of the states, OR will 

they change ratification requirements! 

The Constitutional problems are monumental, e.g.: 

Who has judicial power over the setting of the rules and procedures? 

1. The United States Congress? 

? The Convention body? 

3. Or the courts? 

In fact, WHO will make the decision as to which body has that 

judicial power? 

Are these justifiable issues to be decided by the courts? .. or 

political questions to be decided by Congress? 

Just mentioning these few points should make one stop and 

ask "is this the most practical approach to attaining a Balanced 

Budget Amendment?" I am convinced it is not. The enclosed 

article by Gerald Gunther in the American Bar Association Journal 

examins the terrific problems involved to secure an Amendment. 
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For the proponents to say this is a faster route to secure 

an Amendment I feel is probably because they are not aware of 

all the many details. I believe it is politically naive to 

assume that the delegates selected for a Constitutional Conven­

tion would be any more pro-Balanced Budget than our National 

Congress. I believe~ ladies and gentlemen can understand 

how unlikely it is that the political structure would ever re­

linguish control to individual issue groups. To consider that 

the first National Convention since the original one of 1787 

could be controlled by any other than the established political 

structure is showing a lack of knowledge of practical politics. 

If control of selection, or election, of pro-Balanced Budget 

delegates on such a broad national scale were possible, we 

should be able to harness that power to replace the few who 

are blocking this legislation in the current Congress. 

In this time of extraordinary budgetary problems, we 

should be very concerned with the cost of calling such a 

convention. We must stop and consider what it will cost to 

hold elections for delegates in 50 states. What will it cost 

to operate the Convention itself? Not only will it be an 

astounding dollar cost but a cost in TIME! Do you really think 

it reasonable and practical to pursue such an obvious costly 

route? 

The considerable problems of enabling legislation for a 

Constitutional Convention which could be debated in Congress 
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for years is spelled out in the attached documentation. We 

plead with you not to rush into this very serious decision. 

Carefully weigh the research we are only beginning to assemble, 

do not burden our State and our Nation with a procedure that 

will cause havoc, devisevness and could lead to the complete 

revision of our U.S. Constitution. 

The enclosed material shows how there are groups already 

discussing and producing reports on how the Constitution could, 

and should be changed. e.g. Committee for Constitutional Systems. 

There is even a group I understand who have written a "Constitu­

tion for the Newstates of America." We should study this VERY 

carefully. They are moving along as though the "r.on-Con" were 

a reality. So the argument of it being "only a threat" is not 

practical. 

Don't let Congress shift the burden of their responsibility 

on to you the State Legislatures and us the citizenry by putting 

us in this chaotic situation. Congress must learn to live within 

its means, Balance its Budget and/or pass the Amendment for 

it, and it must be done soon, NOT put us through years of termoil. 



TESTIMONY BY ANNE BRODSKY OF THE WOMEN'S LOBBYIST FUND BEFORE 
THE HOUSE STATE ADMINISTRATION COMMITTEE ON HB 814, FEBRUARY 
20, 1985 

The Women's Lobbyist Fund stands today in support of the 
establishment of a Women's Bureau in Montana state 
government. We are pleased Representative Moore has 
recognized the importance of support for women evidenced in 
creation of a women's bureau. 

Newspapers have recently been ~eporting a new phenomenon in 
America -- the feminization of poverty. Employed women earn 
on an average only 59% of men's wages. The number of 
unemployed women has been growing dramatically, due to 
economic factors and lack of job training. Divorce rates are 
climbing---there were about 4,700 divorces in Montana last 
year alone. Newly divorced or widowed women find they are 
the sale support of themselves and their children. Child 
support laws leave gaps in enforcement that are being brought 
to the attention of the legislature. Yet a recent bill in 
this legislature seeks to remove able-bodied adults from 
eligibility for general assistance. 

Montana has several effective programs that provide job 
training and support to women -- most notably the displaced 
homemaker program that provides counseling and job training 
for newly divorced or widowed women. And the Executive 
Budget includes funding as recommended by several Montana 
women's groups for a position in the Department of Commerce 
to provide techinical assistance in business skills for 
Montana women. 

But these programs are being implemented in a piece-meal 
fashion from one department to another. HB 814 could provide 
a base for coordination of programs across state agency lines 
to benefit Montana women. HB 814 provides specific 
responsibilities for the position budgeted in the Department 
of Commerce at the recommendation of women's groups attending 
the recent Women and Economic Development seminar in 
Missoula. However additional responsibilities exist in other 
state agencies --particularly the Departments of Labor and 
Industry and Social and Rehabilitation Services -- to provide 
services to Montana women. These services could and should 
be coordinated through a Women's Bureau to ensure the best 
use of scarce resources. 

The Women's Lobbyist Fund recommends the Women's Bureau be 
located in the Governor's office to provide an inter­
departmental spirit of cooperation. The Women's Bureau could 
assist communication and coordination of services among state 
agencies. The Bureau should also act as an advocate for 
Montana women, ensuring they are informed of their job 
rights, rights concerning availability of credit and 



insurance, information about business opportunities, and a 
myriad of other facts that will assist them in becoming self­
sufficient, productive and capable individuals. 

The Women's Lobbyist Fund urges adoption of amendments to HB 
814 as folloI-'J!:5: 

1) scope of responsibilities broadened to include 
duties of the Department of Labor and Industry located at 
2-15-1701 MCA and the Department of Commerce located at 2-
15--1801 I"ICA. 

2) coordinate activities of the Departments of Commerce 
and Labor and Industry with duties of the Department of 
Social and Rehabilitation Services (2-15-2201 MCA) and Office 
of Public Instruction in providing services and information 
to women. 

3) locate the Women's Bureau in the Office of the 
Governor as an inter-departmental coordinating agency. 

4) include an adequate budget appropriation for staff 
for the women's bureau. 

With inclusion of these amendments to strengthen the bill, 
the Wc)m~?n'~::; Lobbyist Fund UI~ges a "do pCl.SS" recommE'ndation to 
HB 814. 
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THE CASE AGAINST THE CONSTITUTIONAL CONVENTION 

1. A Con Con as the Only Hope for a Balanced Budget 

Public Law PL95-435 section 7 (see bracket C on last page) already calls for a 
balanced budget. It has been weakened by amendment and is simply ignored as 
many provisions of the Constitution are and as the proposed amendment would 
be. Legal penalties are required to make it stick and could be added to 
PL95-435 as amendments without risk to the Constituti on. The Amendments 
S.J.Res.5 and H.J.Res. 243 that the National Taxpayers Union is backing do not 
require a balanced budget because a deficit could be voted by a three-fifths 
majority. " 

2. Limitation of the Con Con to Consideration of a Balanced Budget Amendment 

Idaho Congressman Larry Craig's CLUBB (Congressional Leaders United for a 
Balanced Budget), louis Uhler's National Tax limitation conm<;;,ee .. 

M
, and Jim 

Davidson's National Taxpayers Union all refer to Article 2 see in the 
resolution from page VII of Amendment of the Constitution ~ e"'6nvention 
Method Under Article V by the American ear Association, wtliChstates that 
Congress has the power to establ ish procedures to 1 imi t Con Con, but 
systematically fail to refer to the first paragraph of page 18 (see B) of the 
same ABA report where the ABA committee weakens that assertion to a belief and 
then contradicts it completely by saying, "we consider it essential that 
implementing legislation not preclude the states from applying for a general 
convention" and that any such legislation would be of "questionable validity" 
since in their view Article V does not prohibit a general convention. This 
leaves the door open for all the special interest groups pushing for 
amendments to discover page 18 and destroy any limitation. 

3. The Ratification Process as a Guard Against a Runaway Con Con 

Again proponents of this arguments fail to note that Article V provides for 
two modes of ratification: by state legislature and special state convention. 
Article V says nothing about how the special convention is to be chosen. 

4. The Need for a Whole New Constitution 

The Committee on the Constitutional System headed by Lloyd Cuttler and C. 
Douglas Dillon held a press conference in Washington DC on Wednesday, May 30, 
1984 to promote their new constitutional proposals being drafted by a Robert 
McNamara task force designed to weaken separation of powers and introduce 
parliamentary government in the U.S. Their backers include David Rockefeller 
and would be instrumental in selecting the state ratification committees as 
they were in the failed 1976 attempt to get a Con Con to implement Tugwell's 
marxist New States Constitution which eliminates the Bill of Rights. 

5. Many Conservative Congressmen are in Pro Con Con Organizations 

Calls to these Congressmen and their aides reveal that many have accepted the 
balanced budget argument at face value and have not done their homework. None 
have defended their position by successfully refuting the factual accuracy of 
the above statements. 
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The following 
resolutions were 
appl"Oved by the 
American Bar 
Association 
House of Dele­
gates in August, 
1973,.upon the 
recommendation 
of the ABA Con­
stitutional Con­
vention Study 
Committee. 

A{ 

Resolutions 

WHEREAS, the House of Delegates, at its July 
1971 meeting, created the Constitutional Conven­
tion Study Committee "to analyze and study all 
questions of law concerned with the calling of a 
national Constitutional Convention, including, but 
not limited to, the question of whether such a 
Convention's jurisdiction can be limited to the 
subject matter giving rise to its call, or whether the 
convening of such a Convention, as a matter of 
constitutional law, opens such a Convention to 
multiple amendments and the consideration of a 
new Constitution"; and 

WHEREAS, the Constitutional Convention Study 
Committee so created has intensively and exhaus­
tively analyzed and studied the principal questions 
of law concerned with the calling of a national 
constitutional convention and has delineated its 
conclusions with respect to these questions of law 
in its Report attached hereto, 

NOW, THEREFORE, BE IT RESOLVED, THAT, 
with respect to the provision of Article V of the 
United States Constitution providing that "Con­
gress .. _ on the Application of the Legislatures of 
two-thirds of the several States, shall call a Con­
vention for proposing Amendments" to the Con­
stitution, 

1, It is desirable for Congress to establish proce­
dures for amending the Constitution by 
means of a national constitutional conven­
tion. 

2. Congress has the power to establish procedure~' 
limiting a convention to the subject matter 
which is stated in the ~pplications received ~ 
from the state legislatures. ~. 

3. Any Congressional legislation dealing with 
vii 

.. '" . , 
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While we believe that Congress has the power to 
establish standards for making available to the 
states a limited convention when they petition for 
that type of convention, we consider it essential 
that implementing legislation not preclude the 
states from applying for a general convention. 
Legislation which did so would be of questionable 
validity since neither the language nor history of 
Article V reveals an intention to prohibit another 
general convention. 

In formulating standards for determining whether a 
convention call should issue, there is a need for 
great delicacy. The standards not only will deter· 
mine the call but they also will have the effect of 
defining the convention's authority and deter­
mining whether Congress must submit a proposed 
amendment to the states for ratification. The 
standards chosen should be precise enough to 
permit a judgment that two-thirds of the state 
legislatures seek a convention on an agreed-upon 
matter. Our research of possible standards has not 
produced any alternatives which we feel are prefer­
able to the "same subject" test embodied in 
5.1272. We do feel, however, that the language of 
Sections 4, 5, 6, 10 and 11 of 5.1272 is in need of 
improvement and harmonization so as to avoid the 
use of different expressions and concepts. 

We believe that standards which in effect required 
applications to be identical in wording would be 
improper since they would tend to make resort to 
the convention process exceedingly difficult in 
view of the problems that would be encountered in 
obtaining identically worded applications from 
thirty-four states. Equally improper, we believe, 
would be standards which permitted Congress to 

applIcatIons of thIS nature." The House thus deCIded not to refer 
the apploc~tlon to commIttee but rather to enter It upon the 
Journals of Congress and place the Ortglnal in Its f ties. 1 Annals of 
Congress. cols. 248·51 (17891. Further support for the prOPOSllton 
that COllgress has no d,scret,on on whether or not to call a 
constItutional conventIon, once two-thirds of the states have 
applied for one, mav be found In IV EllIot, The Debdrr!s in the 
Several Stare ConventIons on the AdOPtion of rhe Feder,,' Constitu­
tion 178 (2d ed 18361 (remarks of delegate J~mp.s Iredell of North 
Carolina); 1 Annals of Congress, col. 498 (17961 (remarks of Rep. 
W,ll,am Smtih of South CarolIna durtng debate on a proposed treatv 
WIth Great Brttatn)' Congo Globe, 38th Cong, 2d Sess. 630-31 
(1865) Iremarks of Senator Johnson). 

I ...... 
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PUBLIC LAW 95-435-0cr. 10, 1978 92 STAT. 1053 

"(m) No article, material, or supply, including technical data or 
other information, other than cHeal grams and additional food prod­
ucts, subject to the jurisdiction of the United States or exported by any 
person subject to the jurisdiction of the United States, may be exported 
to Uganda. until the President determines and certifies to the Congress 
that the Government of UganJa is no longer committing a consist ant 
pattern of gross violations of human ri,ghts.". 

(e) The Congress directs the PresIdent to encourage and support 
international actions, including economic restrictions, to respond to 
conditions in the Republic of Uganda. 

SEC. 6. The Secretary of the Treasury shall instruct the Executive 
Director of the United States to the International Monetary Fund to 
work in opposition to any extension of financial or technical assistance 
by the Supplemental Fmancing Facility or by any other agency or 
facility of such Fund to any country the government of which-

(1) permits entry into the territory of such country to any per­
son who has committed an act of int.ernational terrorism, including 
any act of aircraft hijacking, or otherwise supports, encourages, 
or harbors such person; or 

(2) fails to take appropriate measures to prevent any such 
person from committing any such act outside tl.e territory of such 
country. 

SEC. 7. Beginning with fiscal year 19811 the total budget outlays of 
the Federal Government shall not exceed Its receipts. 

Approved October 10, 1978. 

Preaidential 
certification to 
CoDgre ... 

22 USC 2151 
Dote. 

22 USC 
286e-ll. 

31 USC 27. 
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( Eisking a constitutional·:crisi~~~ II 
'.cl::'·' ;:t'.,;;L~"":~:iii I 

• ' '. ~,,!.c,·:~~'"1[,\<l"'-~·'\ I 

l
' By Samuel W Witwer ,,;,~ .... ~ .. ",.",j.:." ", ,' .. ''''/' ,called "line-iten:" veto], for national 'ieferen. da''oil"t"., I 
. " .. rt.-,:.1' ~,,'-"'f'~' " ,.I':~--:!:budgetary questIons, for return to the gold standard <>.>. I 

t;N~\~W;~ can be"~~P:l~~~~t~~uI 'J%~~;~~;~(;~:~t~~ro~~l~o~:!~~~f~rci~~n~;~~~~' I 
~.get. deficits, now estimated in the range of $200 ' ~ 1:h<?ugh the ~istory of the 1787 conventlo~'and the ., I 
billIon. and reasonable steps certainly are in order to ,,:ordmg of. At:tIc1e V suggest ~t a conventlOn could .~ I 
work toward balanced budgets. However. the method elther be lImIted or general ~ scope, legal scholars '.~ I 

} chosen by advocates of reform-the call for a federal .,agree t~ere can be no J?OS!tlve assurance'1:hat S':;' 
t constItutIOnal convention-is dangerous to an ex. . conventIon could be hm~ted to a partlcular;.. I 
i tre'!1e. l,t could be even more damaging to our " amen~ent once the convention had conven~. Thus, ",' I 
.j natIOnal mterests than ,budgetary imbalances: ',.- ,~", there 18 no assurance that all facets of AmerIcan law, :.:> I 
1 . America fac~ t~e possi~llity !Jf holding a constitu- ,government and the civil rights of ~.S. citi~~ns could; I 
.~ tlOnal conventlOn for the first hme since 17ff7 when ,not be opened to debate and possible reVlSlon by a'" 
- the U,S, Constitution was adopted. Such a s~rtling 'rrunaway convention. .. . . ..- I 1 developme~t could result from the balanced-budget ' . The sltuatlOn is unlike s~ate constitutional conven- 'L I 
• proponents qUIet, persistent campaign to obtain tlOns, more t~an 200 of which have been held. In the 1 

-:: state petitions calling on Congress to "call" such a states, there IS a literature of constitutional reform" . 
+ convention. ~umerous precedents, enabling acts and other tram-"' 
'1 The proponents of reform, reacting to Congress' ,tIOns that throw a cloak of procedural certainty and...: I 
~ failure to submit to the states for ratification an :' order around the ,call of state constitutional conven- .''! I 
i amendme~; mandating a balanced budget, have :.;tJons, most of which have been generai and unlimit-.·~ 1 

chosen a shotgun" approach instead of seeking to ed, . .,.. ".l 
elect a Congress that' would pass such an ::- .-Although th~ question of whe,ther a fed~ral constito>; 

,~ amendment. The:( are d,emanding a constitutional . ~Ional conyentIOn may be confm~ to a smgle subjec::t ,,! I 
convent JOn to.6chieve thetr budgetary objective and 18 the maJor concern, other questions of great consti-:- I 

J 

I 
I 
I 

I 

th~r,ein lies the potential. for a grave .ConstitutiOnal .. tutional impot:tance remai? un~we~ed as '!'fell: ~ ~~~ 1 
crISIS of unprecedented dimensions. . .' ,. What constItutes a valid applIcatIOn which Con-'i 

T.h~ir legislative ,campaign has netted 32 state . gress must count? Who is ~ j':1dge i~ validity? What ,', 
petlt!Ons of one sort,or. another, just two short of the . IS the l~ngt? of time ap'phcatlOns w~ be counted to.;..: 1 
~aglC Dl;Imber of 34 states required by the Constitu- . : determme ii.-34, ~ filed? What will be .the pro-,;~ 
lIon [Article VJ to force Congress to call the proposed cedures. for selectIon of dele.gates? Would this be left .:: 
convention. ,_. -, .. ~ to apPOintment by state le~lSlatures or the one-man, ~ I 

. ,: ,Th~ degr~e or. ~are given b'y many of the states in o~e·vote electoral. pr~ess. May a sta~e legislature :~" I 
... passing their .crItlcal conventIon-{!all resolutions may .' W1.thdraw an a~plIcatlOn for a conv.e!ltio!l once sub<"" 1 

well be questIOned. But aside from that factor, there "mItted or. res~md a prev!ous ratifIcatIOn? Would 
are ma!1yadd.itional reasons why aconstitutional,.issues?arIsmgln.aconventIOnbereviewable.by. ~.wl 
conventIOn callmg for a balanced budget amendment ,_ courts. . '~I 
or, for that matter, any other "single issue," would " ·Prof. Lawren~ H. TrIbe ~f the Harvard Law .. I 
be a grave error. ' .j" '~;':'School se~ the prImary threat Imposed by an Article • 

For one thing, there is general satisfaction with the V conventIon as that of "a confrontation between ' I 
existing ,ConstItution as a document that has served C?ngress and s~ch ~ convention/, noting also that the T I 
?ur ,na~lOn we!!. It is a document of principle, dIspute would mevlta~ly draw mto the confrontation;' I 
inSpIratIOn, eqUIty and opportunity for all people. As the ~up~eme Court Itself. The outcome could be I 
needs for change became manifest, one of the two 'constItu~IOnal upheava! at all leyels. Thus, I cannot· 
~'!l~ndment methods provided in Article V-ehanges agree WIth J~mes.Davldson, chaIrman of the Nation- -,--- I 
InItiated by CongresS-has proven responsive and !ll Taxpayer s UOlon, the . foremost group campaign- I 
effectlv~ ,on 26 occasions. So it is understandable that ~ng . for a bu.dget·balancmg convention. He would 1 
many ~Itlz~ns and legal scholars who hold the Consti- Jl;IS!lfy that risky ven~u.re as a "fantastic national 
tutlOn In high regard are becoming worried about the CIVICS lesson, more excItmg than 'Brideshead Revisit· 
dangers of a second constitutional convention and the ed.' " . ;, I 
uncharted course upon which this nation would em- Consideri~g. the mag,nitude of our domestic' I 
bark If such.a convention were called for the ostensi- pro.blems. thl~,IS no~ the time to organize a "national 1 
ble purpose of mandating a balanced budget. CIVICS lesson, whl<:h could be of unlimited scope 

Moreover, leading proponents of the convention once launched. ConSIdering the instability, confusion 
call have announced that such a convention, once .and da~gers abroad! the holding of a constitutional:~ I 
assembled, wO!Jl,d consider a variety of related issues cony~ntlOn c~uld be 1nterpret~ m ?th~r c?untries as: , I 
such as a prOVISIon for vetoes of parts of bills [the so- ,a dISIntegration of our AmerIcan mstItutlOns and a, '. 1 

lack of hIgh purpose, resolve and capacity to lead. ': 
I~ three years our nation will celetirate' the 200th -

Samuel W. Witwer is a Chicago attorney who 
served as president of the 6th Illinois Constitutional~ 
Convention, which drafted the state's present Consti-
tution. .' . -

anmversary of the adoption of its Constitution. Let us I 
hope that meanwhile that historic event will not be " I 
marred by an imprudently called IV\n""~"-- ._ .. 1 

unknowable :llllh.,,"'·" . 
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CON CON: Playing Russian Roulette with the Constitution 
Russian Roulette is a deadly game of risk. You put 

one bullet in a revolver, leaving five empty chambers, 
spin it, aim it at your head, and fire. The odds are very 
favorable; you have five chances out of six of surviving, 
and only one chance out of six of being dead. 

~Iost people think that it is irrational to play such a 
risky game with your own life. Society calls it murder if 
you play it \dth anyone else's life. !\Iany of us feel it 
would be just as irrational to play such a risky game 
with the U.S. Constitution -- our most precious docu­
ment and the fountainhead of our unparalleled Ameri­
can freedom. independence, and prosperity. 

A call for a Federal Constitutional Convention 
, (popularly called Con Con) means playing Russian 

Roulette with our Constitution. The chances are good, 
perhaps very good, that our Constitution \\"Ould survive. 
But it isn't rational to take such a risk with something 
so important as our Constitution. 

Thirty-t\\o state legislatures have passed resoluti­
ons calling for a Constitutional Convention to consider 
a Balanced Budget Amendment to the LT.S. Constitu­
tion. A Balanced Budget Amendment is a desirable 
goal. But a good end does not justify a bad means, and 
Con Con would be a very bad and dangerous means. 

A decade ago, when those supporting a Balanced 
Budget Amendment began their effort to pass Con Con 
resolutions in State Legislatures, it seemed a useful 
educational device. It dramatized the urgency of our 
horrendous Federal fiscal problems. It made a "State­
ment" that the American people are very serious about 
our demand for a Balanced Budget Amendment. 

But now that our nation is onlv two states short of 
the actual call for a Con Con, it's time to stop danger­
ous bluffing about the Constitution and talk about risks 
and realities. If :34 states (2/3rds of the ,50 states) pass 
resolutions calling for Con Con, the obligation to call 
one is mandatory on Congress. The roller-coaster ride 
will have started, and there will be no way to get off. 

Article V of the U.S. Constitution provides two 
methods of amendment: "The Congress; whenever two­
thirds of both Houses shall deem it necessary, shall 
propose amendments to this Constitution, or,' on the 
application of the Legislatures of two-thirds of the 

several states, shall call a Convention for proposing 
amendments, which, in either case, shall be valid to all 
intents and purposes, as part of this Constitution, when 
ratified by the Legislatures of three-fourths of the 
several states, or b\" conventions in three-fourths there­
of. as the one or tl;e other mode of ratification may be 
proposed by tllP Congress. ~ 

The :26 existing amendments to the Constitution 
were all adopted by the first of the two amendment 
procedures specified in Article \'. The alternate meth­
od. a Constitutional Convpntion, has never been used. 
That doesn't make it wrong; but it should require us to 
evaluate the risks before plunging into a radically 
different method which could put our entire Constitu­
tion on tIl(' bargaining table to be torn apart by the 
media. political factions, and special-interest groups. 

'Vhat Con Con Supporters Say 
In talking with people who support Con Con as a 

device to get a Balanced Budget Amendment, several 
curious factors emerge. 

(1) They argue single-mindedly for a Balanced 
Budget Amendment and seldom address the Con Con 
issue at all. They seem to think that, when .'34 states pass 
a Con Con resolution. that will ipso facto give liS a 
Balanced Budget Amendment. The truth is that, even if 
Congress calls a Con Con, there is no assurance that 
Con Con would pass the Balanced Budget Amendment. 

(2) The\" are usually uninformed about what Con 
Con is, h(1\\" it would ft;nction, and what Article V of 
the C.S. Constitutioll ["equires. They do not present any 
Con Con argument which makes sense -- constitutional­
ly, legisIatin,ly, or politically. They have not evaluated 
the pros and cons, the risks and the expectations. 

(:1) They usually pigeon-hole everyone who oppos­
es Con Con as "anti-Balanced Budget Amendment," 
\\'hich is false. Many of us do support a Balanced 
Budget Amendment but do NOT support Con Con. 
The intemperate language and the ad hominem attacks 
against anyone who opposes Con Con are offensive to 
fair-minded persons. 

(4) Most remarkable, man" advocates of Con Con, 
when pressed about the dange~s of Con Con, say they 
really don't want Con Con and that it won't happen 



Stumbling toward 
a Convention 

State legislatures are caning for a constitutional 
convention without comprehending the 

fun dimensions of the risks. 
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By Gerald Gunther 

MOST of us identify the United States 
Constitution with what the Supreme 
Court says it is. But the Court usually 
deals with only a very few provisions of 
the Constitution - the First Amend­
ment. equal protection, and due proc­
ess, for example. Yet the Constitution 
contains a lot more than that. Most of 
its, provisions rarely get to the courts, 
yet many unsettled questions lurk in 
those unadjudicated clauses. The un­
decided issues often are merely of aca­
demic interest. But there are times 
when some of those problems emerge 
as a reminder that constitutional ques­
tions can be genuine and important, a1-



though the courts may never speak to 
them. 

Many of these issues are now before 
the public. May Congress eliminate the 
power of the federal courts to rule on 
voluntary school prayers? May the 
president abrogate the obligations of a 
treaty ratified by the Senate? May Con­
gress use the legislative veto to control 
executive action? May federal judges be 
removed without resort to the im­
peachment process? All of these are 
truly constitutional questions, although 
they have not been illuminated by the 
nine oracles in the Marble Palace on 
Capitol Hill. 

But perhaps the most perplexing un­
resolved issue that has surfaced is this: 
the convention route for amending the 
Constitution. It is an issue that has en­
tered our consciousness through the ef­
forts of an expert at consciousness-

ralsmg, California's governor, Jerry 
Brown. Early this year Governor Brown 
announced his support for a drive to 
call the first constitutional convention 
since the one that drafted our Constitu­
tion in Philadelphia in 1787. 

Our remarkably brief Constitution 
has had only 26 amendments in almost 
200 years. All of them have been 
adopted by. the use of only one of the 
two methods provided by Article V of 
the Constitution - proposal by a two­
thirds' vote of Congress, followed by 
ratification by three fourths of the states. 
But Article V sets forth another method 
as well. It provides that "on the Applica­
tion of the Legislatures of two thirds of 
the several States," Congress "shall call 
a Convention for proposing Amend­
ments," which become part of the Con­
stitution if they are ratified by three 
fourths of the states. The ongoing cam­
paign to press for a balanced budget 
amendment is a threat to use that sec-

budget amendment of its own. the state 
was applying under Article V for a crr­
stitutional convention. It is fair to s~y 
that the questions of what a convention 
might do, and especially whether rl 
could and would be limited to the bal­
anced budget issue, were largely ig­
nored. 

When Governor Brown joined the 
campaign, the public began to take it 
more seriously. In February a commit­
tee of the California Assembly became 
the first state legislative body to hold 
extensive hearings on what this con­
vention process really might look like. 
~fDia rejected the convention pro­
posal after those hearings. Agood 

'many people then assumed that the 
drive was dead. But it continues. New 
Hampshire recently became the 30th 
state to ask for a convention, and the 
issue is pending in several other legis­
latures. 

If four more states join the campaign, 
I suppose everyone will become aware 
that a truly major constitutional issue 

";';diiF~~":T'-:--w-e-:'-v-e-n-e-v-e-r--"""""'--confronts us, for Congress will then 
convention route doesn't make·it il- have to decide whether 34 valid ap­
legitimate. But it is an uncertain route plications are at hand. If there are, Con­
because it hasn't been tried, because it gress will be under a duty to call a con­
raises a lot of questions, and because vention-a convention for which there 
those questions haven't begun to be are no guidelines as to what its scope 
resolved. If 34 state legislatures delib- shall be, as to how the delegates are to 
erately and thoughtfully want to take be selected, and as to how long it shall 
this uncertain course, with adequate meet, among many questions. 
awareness of the risks ahead, so be it. I am a constitutional lawyer, not an 
But the ongoing campaign has largely economist. I don't want to be taken as 
been an exercise in constitutional ir- addressing the question of whether a 
responsibility-constitutional roulette, balanced budget mandate promises ef­
or brinksmanship if you will, a stum- fective solution of our fiscal problems, 
bling toward a constitutional conven- or even whether that mandate belongs 
tion that more r~sembles blind man's in a basic law largely concerned with 
buff than serious attention to deliberate permanent values and structures rather 
revision of our basic law. than transitory policy disputes. I am 

While Governor Brown is largely re- concerned about the convention proc­
sponsible for making people aware that ess of amendment. 
the campaign is in fact under way, he One way of looking at the issues is to 
didn't initiate it. When he got aboard examine the assurances by the advo­
last January, about two dozen state cates of the budget amendment-assur­
legislatures already had asked Congress ances that the convention process 
to call a convention, although the pub- won't get out of hand. I perceive three 
lic was largely unaware of that. Most major recurrent themes in their 
astounding, the campaign had gotten arguments. First, we are told that a con­
that much support with the most ra- stitutional convention is not likely to 
markable inattention in those state come about, since the real aim of the 
legislatures to what they were really drive is to spur Congress into propos­
doing. I gather that not a single one of ing a budget amendment of its own. 
them had even held a committee hear- Second, we are told that even if a con­
ing on the unresolved questions of Ar- vention is called, it will be confined to 
ticle V. The legislative debates typi- the budget issue. And third, we are told 
cally were brief and perfunctory - es- that even if the convention were to be­
senti ally up-and-down votes for or come a "runaway" convention (as the 
against the balanced budget. Yet what one in 1787 was) and even if it were to 
typically was adopted was a resolution propose amendments going beyond the 
that, unless Congress submitted a budget issue, those proposals would 
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never become part of the Constitution 
b~ause three fourths of the states 
would never ratify them. 
t, There is no adequate basis for those 
assurances. and certainly not for the 
confidence with which they are pre­
sented. The convention route promises 
uncertainty. controversy. and divisive­
ness at every turn. With repect to the 
central constitutional question -
whether a convention could and would 
be limited to a single subject-there is a 
serious risk that it would not in fact be so 
limited. 

The claim that seems to me the 
simplest to challenge is that the cam­
paign is simply a device to press Con­
gress into proposing a budget amend­
ment of its own. If the movement is to 
be a spur to induce congressional ac­
tion. it needs to be a credible threat. 
One of the very few issues about the 
convention route on which there is full 
agreement among scholars is that. once 
34 proper applications for a convention 
are before Congress, Congress is under 
a duty to call a convention and does not 
have a legitimate discretion to ignore 
the applications. In short. a strategy 
that rests on the threat of a convention 
must surely take account of the possi­
bility that a convention in fact will be 
convened. 

The assurance that any convention 
would be limited to the subject matter 
of the state applications touches on the 
central constitutional problem. and it 
raises a number of questions for which 
there are no authoritative answers. 

Recall the various steps spelled out 
in the Constitution. The first is "the 
Application of the Legislatures of two 
thirds of the several States" for a con­
vention. After proper "Applications" 
are received. Congress. as the second 
step, "shall call a Convention for pro­
posing Amendments." Then. as the 
third step. the convention meets. After 
the convention reports its proposals. 
Congress is called on to take the fourth 
step: to choose the "Mode of Ratifica­
tion"-ratification either by the "Legis­
latures of three fourths of the several 
States" or by ratifying conventions in 
three fourths of the states. The fifth and 
final step is the actual consideration of 
ratification by the states. 

With respect to the first step. there 
are some scholars who believe that the 
only valid "Application" is one calling 
for a general. unlimited convention. A 
larger number of scholars believe that 
applications that are somewhat limited 
can be considered valid. as long as they 
are not so narrowly circumscribed as to 

deprive the convention of an opportu­
nity to deliberate. to debate alterna­
tives. and to compromise among mea­
sures. I do not know of any scholar who 
believes that a specific application­
that is. to vote up or down on the text of 
a particular amendment-is the kind of 
"Application" contemplated by Article 
V. The typical budget amendment pro­
po'sals adopted by the states so far are 
quite specific. and they are open to the 
charge that they are not proper "Ap­
plications" in the Article V sense. 

But the question of what consti tutes a 
proper "Application" is only prelimi­
nary. The main difficulties lie in what 
Congress and a convention could and 
would do. First, as to Congress, in the 
second step of the convention route: If 
it adopted the position that only unlim­
ited applications are proper, it could 
simply ignore the limited ones, and the 
process would stop right there. Or, still 
acting on the belief that all conventions 
had to be general ones, it might disre­
gard the specification of the subject 
matter in the applications and issue a 
call for a general convention. 

Could Congress 
stop a "runaway" 

convention? 

I suspect that Congress would adopt 
neither of those alternatives. I think 
that the most probable congressional 
action would be to attempt to heed the 
limited concern that stirred the ap­
plications and call a convention with a 
scope broad enough to still the qualms 
about excessively narrow conventions. 
Congress might call a convention lim­
ited to the issue of fiscal responsibility. 
a convention that, for example. could 
consider the spending amendment 
supported by economist Milton Fried­
man as well as the balanced budget 
proposal supported by Governor 
Brown. If Congress took that route. it 
would probably enact-at last-some 
legislation to set up machinery for a 
convention. 

But all that takes us only through the 
first two steps of the convention route. 
The uncertainties at those stages are 
grave enough, but they are as nothing 
compared to what confronts us at the 
all-important third stage: the conven­
tion itself. Even if Congress were satis­
fied that the specific balanced budget 
applications constituted valid .. Ap­
plications" and that it had the power to 
confine a convention to the subject mat­
ter it defined {both debatable assump­
tions), that would not resolve the prob-
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lem as to what might take place at the 
convention itself. 

The convention delegates would 
gather after popular elections - elec­
tions in which the platforms and de­
bates would be outside of congressional 
control. in which interest groups would 
probably seek to raise issues other than 
the budget, and in which some suc­
cessful candidates no doubt would re­
spond to those pressures. The delegates 
could legitimately speak as representa­
tives of the people and could make a 
plausible case that a convention is enti­
tled to set its own agenda. They could 
claim, for example, that the limitation in 
the congressional "call" was to be taken 
as a moral exhortation, not as a binding 
restriction on the convention's dis­
cussions. They could argue that they 
were charged with considering all the 
constitutional issues perceived as major 
concerns to the people who elected 
them. Acting on those premises, the 
convention might well propose a 
number of amendments-amendments 
going not only to fiscal responsibility 
but also to nuclear power, abortion, de­
fense spending, mandatory health in­
surance, or school prayers. 

If the convention were to report those 
proposals to Congress for submission to 
ratification, the argument would be 
made that the convention had gone be­
yond the bounds set by Congress. I have 
heard it said that Congress could easily 
invalidate the efforts of a "runaway" 
convention by simply ignoring the 
proposed amendments on issues ex­
ceeding the limits. I do not doubt that 
Congress could make a constitutional 
argument for refusing to submit the 
convention's "unauthorized" proposals 
to ratification, but that veto effort 
would run into substantial constitu­
tional counterarguments and political 
restraints. 

Consider the possible context - the 
legal and political dynamics-in which 
a congressional effort to veto the con­
vention's proposals would arise. The 
delegates elected to serve at "a Conven­
tion for proposing Amendments" (in 
the words of Article V) could make a 
plausible constitutional argument that 
they acted with justification, despite 
the congressional effort to impose a 
limit. They could make even more 
powerful arguments that a congres­
sional refusal to submit the proposed 
amendments to ratification would 
thwart the opportunity of the people to 
be heard through the ratification pro­
cess. 

In the face of these arguments, might 
r--' 



not Congress find it impolitic to refuse 
to submit the convention's proposals to 
ratification? It is not at all inconceiv­
able that Congress, despite its initial be­
lief that it could impose limits and its 
effort to do so, would find it to be the 
course of least resistance to submit all 
of the proposals emanating from a con­
vention of delegates elected by the 
people to the ratification process, in 
which the people would have another 
say. 

I am not reassured by the argument 
that if Congress· attempted to submit 
"unauthorized" proposals to ratifica­
tion. a lawsuit would stop the effort. 
There is a real question as to whether 
the courts would consider this an area 
in which they could intervene. Even if 
they decided to rule, there is the addi­
tional question of whether they would 
agree with the constitutional challenge. 
In any event, the prospect of litigation 
simply adds to the potential confronta­
tions along the convention road. 

That brings me to the third reassur­
ance about the low-risk nature of the 
convention route. We are told that the 
requirement that three fourths of the 
states must ratify a proposed amend­
ment guarantees that the convention 
won't run amok. There is a fatal flaw in 
that argument as well. It assumes that a 
convention would either limit itself to a 
narrow subject or "run amok" in the 
sense of making wild-eyed proposals. 
This overlooks a large part of the spec­
trum in between. Can there be confi­
dence that there are no issues of con­
stitutional dimensions other than a bal­
anced budget that could conceivably 
elicit the support of the convention 
delegates and, ultimately, the requisite 
support in the states? 

True, it can be argued that one 
should not worry about a method of 
producing constitutional amendments 
if three fourths of the states are ulti­
mately prepared to ratify. But I am con­
cerned about the process, a process in 
which serious focus on a broad range of 
possible constitutional amendments 
does not emerge until late in the proc­
ess. Is it deliberate, conscientious con­
stitution making to add major amend­
ments through a process that begins 
with a mix of narrow, single-issue focus 
and of inattention and ignorance, that 
does not expand to a broader focus 
until the campaigns for electing con­
vention delegates are under way, and 
that does not mushroom into broad 
constitutional revision until the con­
vention and ratification stages? 

It is a good deal easier to challenge 

the reassurances of the proponents of 
the convention than to arrive at one's 
own understanding of how the process 
should work. I have examined the rele­
vant materials with care, but neither I 
nor anyone else can make absolutely 
confident assertions about what the 
convention process was intended to 
look like. 

My own best judgment is that "Ap­
plications" from the states can be lim­
ited in subject matter, so long as they 
are not too specific. I believe, moreover, 
that Congress can specify the subject 
for discussion at the convention in its 
"call." But I also believe that specifica­
tion should be viewed as largely an in­
formational device and as essentially a 
moral exhortation to the convention. 
Most important, I do not think that the 
convention can be effectively limited to 
that subject by Congress or by the 
courts. If the convention chooses to 
pursue a broader agenda, it has a per­
suasive claim to have its proposals 
submitted to ratification. 

Don't take risks 
without knowing 

the genuine hazards 

That understanding can be attacked 
as making the convention route terribly 
difficult to use, because single issue ap­
plications may mushroom into multi­
issue convention proposals. The under­
standing can be attacked, moreover, as 
construing the state-initiated amend­
ment route as different from (as well as 
more difficult than) the congressionally 
initiated amendment process. 

Those criticisms, however, overlook 
important historical lessons. It is true 
that the 1787 convention deliberately 
gave the states an opportunity to ini­
tiate the amendment process. But that 
convention did not make the state­
initiated process nearly identical to the 
congressionally initiated one. The rec­
ords of the 1787 convention are il­
luminating on this. The convention did 
not accept a proposal by James Madison 
to make two thirds of the states coequal 
with Congress in proposing amend­
ments. Instead, it limited the states' in­
itiative to one of applying for a conven­
tion, and it inserted the convention as 
the institution that would undertake 
the actual proposing. That convention 
step inevitably makes the state-initiated 
route a different, not a synonymous or 
even closely parallel alternative. 

What the framers had in mind was 
that the states should have an opportu­
nity to initiate the constitutional re-

VISIOn process, if Congress became 
, ~ wholly unresponsive and tyrannical. ' 

But that was viewed as a last resort for 
truly major constitutional crises. The .; 
notion of a convention most familiar to 
the framers in 1787 was precisely the 
kind of convention then meeting in 
Philadelphia - one that undertook a 
major overhaul of an unsatisfactory 
basic document. 

That does not mean that any conven­
tion called under Article V must be as 
far-reaching as the one in 1787. But I 
believe that the convention con­
templated was one that would consider 
all major constitutional issues of con­
cern to the country. If the balanced 
budget were the only major issue of 
concern today, a single-issue balanced 
budget convention might be entirely 
feasible. But the actual. unavoidable 
problem today is that there are other 
constitutional issues of concern. And if 
they are of concern, in my view the 
convention may consider them. 

That is my best judgment, but it is by 
no means an authoritative one. no more 
so than that of anyone else who has 
made an effort to make sense of Article 
V. The ultimate reality is that there are 
many questions, many uncertainties, 
and no authoritative answers. 

If the nation, with open eyes and after 
more careful attention than we have so 
far had in most state legislatures, con­
siders a balanced budget amendment so 
important as to justify the risks of the 
convention route, that path ought to be 
taken. But surely it ought not to be 
taken without the most serious thought 
about the road ahead. It is a road that 
promises controversy, confusion, and 
confrontation at every turn, and that 
may lead to a general convention able 
to consider a wide range of constitu­
tional controversies. 

My major concern is to argue that, as 
we proceed along this road, we should 
comprehend the full dimensions of the 
risks ahead. It is that conviction which 
leads me to urge that state legislatures 
not endorse the balanced budget­
constitutional convention campaign on 
the basis of overconfident answers to 
unanswered and unanswerable ques­
tions, or of blithe statements that inad­
vertently or intentionally blind us to 
the genuine hazards . .& 

(Gerald Gunther is William Nelson 
Cromwell Professor of Law at Stanford 
Law School. This article is adapted 
from an address Professor Gunther 
made to the Commonwealth Club of 
California.) 
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PlANS TO REWRI'IE ':::-fE U. s. mNSTITUl'ICN 

An amazing group of prominent and powe-ful persons is waiting in the wings to bring 

about a radical restructuring of our AIreric m Constitution. Just to call the roll of the 

big narres is enough to reveal what enonnoo::: power in business, finance, the !redia, 

politics, and academia is behind this plan. 
~ 

The co-chainnen of this group are C. Douglas Dillon, fonner Secretary of the Treasury j 
an::l a poNerful W:lll Street figure, and Lloyd N. Cutler, fonner counsel to President Jimmy {~ 

~ Others participating in working panels include fonner Defense Secretary Robert Carter. 

McNamara, fonner Senator J. William Fulbright, Congressman Henry Reuss, and 

representatives fran the Brookings Institution, the Rockefeller Foondation, the Wocdrow 

Wilson Center, the Sloan Foundation, and tr.-; University of Chicago Law school. 

It YfOuld be prenature to say that the:ollowing are final recomendations, but the 
~'Ia 

"Sumrrary" of the "Report of Third Meeting, eptember 9-10, 1983," held at the ~ow ~ 

! Wilson Center in Washington, D.C., and only :ecently released, shows that a consensus of 

this elite group is building for the follow:.. 'lg objectives. 

1. Allow or require the President to ap~_'Oint rrembers of Congress to Sate or all 

Cabinet positions. 

2. Increase the tenns of U.S. Hoose rrembers fran two to four years, with all 

elections held in Presidential election years. 

3. Force the AIrerican people to cast a single vote for a package slate consisting of 

the President, Vice President, and the voter's own House and perhaps Senate candidates. 

4. Eliminate the present prohibition against rrembers of Congress serving as 

Presidential electors. 

5. Change a large number of U.S. Hoose seats fram election by district to election 

"at large" in order to increase the possibility that the political party which wins the 

Whi te Hoose will also control the Congress, and that the "at large" manbers Y.O.lld be more 

likely to take a "nationwide view" of the issues. 

I 



6. D::vise a "rrore realistic, feasible" rreth<Xl of Presidential renoval by an 

extraordinary majority in both Houses of Congress. 

7. Permit the President to dissolve Congress (when he thinks Congress is 

" intractable") and call for new Congressional elections. 

S. Reduce the two-thirds requirerent for Senate ratification of treaties to a simple 

majori ty only. 

9. Give the President an iten veto over the budget. 

10. Give the President the power of the legislative veto. 

H. Eliminate the 2200 Arrendment which limits Presidents to t~ tenns. 

12. Elilninate the Electoral College arrl allocate each state's electoral votes 

directly. 

13. If no candidate receives a majority of the electoral college vote, then elect the 

President arrl Vice President at a joint session of both Houses of Congress, with each 

member having one vote (instead of the present system of one vote per state). 

14. Eliminate the requirement that appropriation bills must originate in the u.S. 

House. 

15. OVerturn the Buckley v. Valeo Supre:.e Coort decision which upheld the right of 

individuals to contribute to political carrtpa2.9ns. 

16. Force the taxpayers to finance Congr2ssional election campaigns so that 

political expenditures by the candidate arrl by PACs can I:::e lilnited or prohibited. 

17. Reduce the cost of Presidential and Congressional elections by holding then at 

irregular intervals so that the date would not I:::e known very far in advance. 

IS. Give the Federal Goverrment -- instead of the state goverrments - the power to 

regulate arrl supervise cities. And there is much, much more. 

Meanwhile, other groups of people who want a Balanced Budget Amendment have gotten 32 

state legislatures to ask Congress to call a Constitutional Convention. Our present Con­

stitution provides that, if 34 states pass such a resolution, Congress "shall call" such a 

convention. 

And aH ready to take advantage of this unique opportuni ty to achieve their goals is 

that small elite group of powerful rren who want to junk the American constitutional 

republic, with our traditional separation of powers, in favor of a European system which 

they can more easily control. 
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WOULD A CON CON BECOME A RUNAWAY CONVENTION? 1:·'· ! ~ 

If two more state legislatures pass resolutions asking Congress to call a Constitu-
''1J!!I 
!II 

tional Convention (Con Con) to consider a Balanced Budget Amendment, Congress will be II 

obliged to issue the call. Could the Con Con then be limited to consideration of a 

Balanced Budget Amendment, or might it become a runaway convention that could junk our 

entire Constitution and substitute an entirely different one? 

Ceo Co:'). ad'locates cLlim there are eight checks on a runaway ~onvention. Examination ¥; 
shows that none of these "checks" stands up as a safeguard in which we can place any .. 

confidence. Let's consider them. 

1. "Congress could avoid the Con Con by acting itself." The authors must not have 

read the U.S. Constitution. Congress does NOT have this option. Article V imposes the I 
obligation on Congress to call a Con Con if 34 states request it. 

The Con Con advocates also base their #1 argument on speculation that Congressmen 

would rather live with a Balanced Budget Amendment which ~ drafted than one drafted 

a Con Con. But those are not the alternatives. Since Tip O'Neill's Congress does NOT 

want a Balanced Budget Amendment at all, it would make more sense for him to plung~ us 

into the uncertainties of Can Con, where the emergence of a Balanced Budget Amendment 

would be uncertain, than to send the Balanced Budget Amendment out to achieve probable 

speedy ratification by the states. 

.., 
by;,' .. 

2. "Congress establishes the Con Con procedures." It is true that Congress has the 

power to pass a law limiting Con Con to one topic, but nobody knows if Congress has the 

right to limit Con Con or if this would be upheld by the Supreme Court. 

No one can assure us what the Con Con agenda, procedures, or method of election woulJI 

be. Would the Can Con, for example, be able to propose amendments by a simple majority II 
vote instead of by the 2/3rds majority required Ln Congress? Nobody knows. 

3. "The delegates would have both a moral and legal obligation to stay on the tOPiC.'f 

That assertion is false. There is no legal obligation whatsoever. The anti-tax groups 

I 



have no mandate to determine the moral obligations of others. Other people have different 

ideas of what their moral obligations are. 

4. "Voters themselves would demand that a Con Con be limited." On the contrary, it 

1S far more probable that voters would demand that the Con Con agenda be opened up to 

other issues. How could a Human Life Amendment be barred when some 20 states have passed 

a Con Con resolution on that very issue? 

What about a School Prayer Amendment, which polls have consistently shown is 

supported by enormous majorities? Other constitutional amendment issues that could be 

demanded by the voters include forced busing, abolishing the Electoral College, 

reapportioning state legislatures, a~d limiting the life tenure of Federal judges. 

5. "Even if delegates did favor opening the Con Con to another issue, it is unlikely 

that they would all favor openlng it to the same issue." Maybe that is true, but it sets 

the stage for a very practical compromise -- "You vote to open up Con Con to consider my 

amendment, and I'll vote to open it up to consider yours." That type of bargaining would 

put many amendments out on the table to be wrangled about. 

6. "Congress would have the power to refuse to send a nonconforming amendment to 

ratifi..:ation." It could, but the Con Con by this time might have produced several 

amendments, or an entirely new Constitution, agreeable to Tip O'Neill's Congress and the 

liberal media. So this is no safeguard at all. 

7. "Proposals which stray beyond the Can Con call would be subject to court 

challenge." That's the understatement of the year. The Con Can route plunges us into a 

hundred constitutional uncertainties, all of which would requlre decisions by the Supreme 

Court. One of the real defects of the whole idea i.s that it injects the Supreme Court 

into the middle of the amendment process. 

8. "Thirty-eight states must ratify." That 1S true, but it doesn't have to be 38 

State Legislatures. If the liberal machinery in Congress by this time had pinned its 

sails to the Con Con idea, Congress can specify that state ratifications must take place 

by conventions, too, thereby bypassing the State Legislatures altogether. 

The U.S. Constitution has served uS well for nearly 200 years. It doesn't deserve 

the risks of a Con Con. The Balanced Budget Amendment and all other proposed amendments 

should be debated on their own merits. 



***TESrI"DNY*** 

lUR 29 
2/20/85 

~. Chairman. ~embers of the Committee, I am Tony Jewett, Executive 

Director of the '\bntana Detrocratic Party. The DelTOcratic Party is opposed to 

Last '\bnda.y we appeared before the Senate State Mministrat ion Ccmmittee 

anc1 testified. in favor of Senator Chris Christieans I hi II calling on the 

President to suhni t a balanced federal budget to Congress. Today we are 

appearing before this connittee in opposition to what is being touted as 

anuther balanced budget resolution. 

The DeITOcratic Party is solidly in favor o[ balancing the federal budget; 

the position is in our state platfonn am was adopted unanirrnusly at our 

convention last June. However, HJR 29 is not a balanced budget resolution; it 

is a call for a Constitutional O:mvention, to which the r:x~nDCratic Party is 

so lidl Y opposed. 

The proponents of this bill argue that the call for a Con/Con is necessary 

to put teeth into the legislation. The call for a Con/Con doesn't put teeth 

into this resolution, it puts fangs into it fangs that are ready to strike 

and poison the foundation principles of the country, our Constitution. 

Montana Democratic Central Committee • Steamboat Block, Room 306 • P.O. Box 802 • Helena, MT 59624 • (406) 442·9520 
executive Board 

Bruce Nelson Donna Small Mary Hempleman Bobble Wolie Tony Jewett James Pasma Dorothy Bradley 
Chairman Vlca Chairman Secratary Treasurer Executive Director Nat'l Committeeman Nat'! Committeewoman 

Phil Campbell Helen Christensen Virginia Egil Wendy Fitzgerald Chal Jenlker les Morse les Pallett 

Sharon Pet arson Gracia Schall Barb Skalton Clara Spotted Elk Chuck Tooley Mike Ward Blake Wordal 

Sen. Chet Blaylock Rep. Dan Kemmls Jim Foley Rep. John Vincent Phillis Moore 
~ ~.~ ...... -.- _ .. _,-
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If there is anyone in this roan \\ho can look at this legislation am say 

to themselves with certainty that a Constitutional Convention can be limiterl 

in sccpe, than they have better foresight than sane of the country's best 

legal scholars who have grapplerl with t;he issue for years: 

a) Duke University Law Professor Walter Dellinger points out that Article 
V of the U.S. Constitution provides for " ... a convention for proposing 
adrrendments II and notes that amendments is plural. 

b) Harvard Law Professor Laurence Tribe has staterl that: "If am when a new 
convention is called, its potential will be hard to confine; there are 
nl.lrOOrous opinions about what a convention would or could not do, but 
are no precerlents, am there can be no confident answers." 

c) '"1elvin Laird, fonrer Secretary of Defense for President Nixon, has stated 
that "there is no certainty that our nation would survive a rrodern day 
convention with its basic structures intact and its citizens traditional 
rights retainerl". 

In fact the cnly precerlent we have for a constitutional convention took 

place in Philadelphia in 1787. That convention broke every legal restraint 

designerl to limit its power ani agerrla; it violated specific instructions 

• 
frcrn Congress and instead discarded the Art ic les and wrote the present Constitution. 

And if there are those in this ccmnittee who believe that O!.)position to this 

course of action is limited to one political party or one political spectrum, 

they should be aware that Phyllis Schafly of the conservative Eagles Forum 

has called this effort a "gcure of Russian Roulette" am conservative columnist 

George Will has called it a "trivialization of the Constitution". 

If the case for the dangerousness of this legislation is not enough, consider 

the case for its effectiveness. If a Constitutional Convention were called 

and if that call was limiterl to balancing the budget, the process is estima.ted 

to take upNards of 8 years. Can we as a nation wait 8 nore years to balancl~ the 
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federal b.ldget? 

'\1errbers of the Cotmittee, the headlines and the major topic of public 

discussion over the last year is reducing the federal deficit and balancing 

the federal budget. The Co~ress is all to aware of the absolute necessity of 

the action; Republican Senate Leader Robert IX>le has challenged the President IS 

out-of-balance budget and even Senate RepUblicans are working on alternatives. 

I submit that the public is dead serious about reducing the deficit and 

balancing the budget, am that Congress knONS it, am that Congress is dead 

serious about doing something about it, and doing it now. 

This legislation is dangeroos; it has the potential of becaning lethal to 

the foundation principles of oor country. As you consider your action on this 

HJR 29, I would urge yoo to keep in mind that if this bOO.y passes this bill, 

'bntana becanes the 33rd state to issue such a call. Your vote will therefore 

be a vote for sending our nation into a process that has the potential to bring 

enorrrous change to the country, change that '\bntanans would have 'very little 

say in. 

I urge your rejection of HJR 29. 
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The f'10ntana Farm Bureau supports this resolution. The Farm Bureau's 

across the nation have long had policy supporting this type of legislation. 

We strongly urge you to give HJR a "Do Pass". 
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The Balanced Budget Amendment 
Effects on Montana 

If a Constitutional Amendment requiring a balanced federal ~, 
budget wer.e enacted, its implementation· would require steep cuts 
in both federal and state and local government expenditures. 
Cuts of the size required to balance the budget would cause sharp 
drops in economic activity. They would reduce tax revenues at 
all levels of government and ip turn force even greater cuts in 
federal expenditures to maintain a balanced budget. 

* According to a study prepared by Data Resources, 
Inc. (DRI) for AFSCME, balancing the" federal budget 
under the conditions of a Constitutional Amendment 
·would require federal tax incxeases and/or 
expenditure cuts of a size 1.5 to 2.0 times the. 
amount of the federal budget deficit at the time of 
implemen ta tion. 

Every state in the country would be seriously hurt by the 
loss of both federal aid to state and local governments and 
federal transfer payments to individuals within the state, and by 
the immediate recession and slow recovery that would grip the 
nation. Montana would suffer its share of the ensuing chaos. 

If a constitutionally mandated balanced budget were 
implemented at the beginning of federal Fiscal Year 198-7, the DR! 
study (based on the implementation scenario detailed below) shows 
the following impact on Montana by the year 1989: 

* The unemployment rate in Montana would rise to 7.9%, 
as compared to the 5.8% projected by DRI under normal 
conditions for 1989. 

* Employment in Montana would drop by nearly 14,000, or 
4%. 

* Personal income of Montana residents would drop by 7 
percent, a loss equal to an average of $1,213 for 
every man, woman and child in Montana. 

* Federal grants-in-aid to Montana would decline by 
$248 million, or 52%. 

* If Montana state and local governments did not 
increase their own tax rates to compensate for the 
loss in tax base due to economic decline, Montana's 
tax revenues would drop 6.4%, or $115 million in 
1989. 



2 

* If Montana wanted to maintain expenditures from its 
own tax sources, and replace the losses in federal 
grants-in-aid -- without even trying to replace the 
loss in transfer payments made directly by the 
federal government to Montana residents -- it would 
have to generate an additional $363 million in 
revenue. Since combined state and local revenues 
under the balanced budget would total only $1.67 
billion, tax rates would have to be increased by 
approximately 22%. 

Assumptions 

. The following assumptions were supplied by AFSCME to DRI for 
the balanced budget simulation. 

* ,Revenue increases to achieve the balanced budget are 
limited, in each year, to the rate of growth in. 
National Income in the previous year, persuant to 
Section 2 of Senate Joint Resolution 5. 

* The spending cuts necessary to achieve a balanced 
budget are allocated as follows: 

- Real military spending is held at its FY 1986 
level; 

- Federal spending on civilian goods and services 
(general government spending) is cut 50% --from its 
FY 1986 level; 

- Federal grants-in-aid to state and local­
governments are cut 50% from their FY 1986 level; 

- Any additional cuts needed to reach a balanced 
budget are made in transfer payments to 
individuals. 

* All other factors, such as federal moneta,ry policy 
and international e~onomic policy were held constant. 

The specific results for the State of Montana were produced by 
DRI from their Regional Information Service Forecast. 

AFSCME 
Department of Public policy 
July 5, 1984 



TESTIMONY BEFORE THE HOUSE STATE 

ADMINISTRATI.ON COMMITTEE 

HJR 29 

My name is Pat Callbeck Harper, and I speak as the 
Vice President of the Women's Division of the General Board 
of Global Ministries of the International United Methodist 
Church. 

Offering the official policy statement of the United 
Methodist Church, and its 9 million members and 30,000 
members in Montana. The General Conference of our 
denomination in 1980 considered the Call for a Constitutional 
Convention and voted in its 1,000 member legislative 
assembly to adopt the enclosed policy statement. 

We oppose the call for a Constitutional Convention for 
any issue, feeling that the regular process of amending the 
U. S. Constitution is more democratic and more thorough an 
examination of amendments to our 200-year-old guide document . 

• 
I offer this policy statement for your consideration and 

urge you to recommend a do not pass to HJR 29. 
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