
MINUTES FOR THE MEETING 
JUDICIARY CO~1ITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

February 18, 1985 

The meeting of the Judiciary Committee was called to order 
by Chairman Tom Hannah on Monday, February 18, 1985 at 7:00 
a.m. in Room 312-3 of the State Capitol. 

ROLL CALL: All members were present. 

CONSIDERATION OF HOUSE BILL NO. 329: Rep. Tom Hannah, House 
District #82, chief sponsor of H.B. 329, testified in its 
support. Rep. Hannah said that H.B. 329 is an ongoing attempt 
to define lien laws. Rep. Hannah informed the committee that 
a comprehensive bill which would revise all of the lien laws 
was introduced in the Senate. It was tabled with the idea that 
other compromising legislation would be worked out. Rep. Hannah 
submitted materials which were marked Exhibit A and hereto 
attached. 

Rep. Gary Spaeth also testified as a proponent to H.B. 329. 
He stated that there are problems with the present lien laws, 
and something still has to be done in this area. 

Larry Huss, attorney for Mountain Bell Telephone, testified 
in support of H.B. 329. He stated that the problem in dealing 
with liens is that an individual is always subject to the good 
faith of his contractor. If the contractor has financial prob
lems, he may deal with the person with less than full disclosure. 
That person has no way, short of asking the contractor, of 
knowing who all the suppliers are and whether or not they are 
being paid. He believes the bill creates a climate that goes 
from one extreme to the other which would place a burden on the 
supplier. Mr. Huss suggested a provision be made for some 
sort of notice from the supplier to the homeowner or to the 
owner of the project in order that there be actual knowledge 
by both parties pointing out who is involved in the contract; 
thus, each side is able to protect himself by giving notice 
and communicating as to what the bill will be in order to 
insure that the payment is made before the final disburse-
ment of the loan contract is announced. Mr. Huss submitted 
an amendment to H.B. 329 which deals with actual notice. 
The amendment was marked as Exhibit B and attached. 

There being no further proponents, Vice-Chairman Dave Brown 
asked the opponents to testify. 

Irvin E. Dellinger, executive secretary of the Montana 
Building Materials Dealer's Association, appeared and 
urged the committee to either kill or table this bill. 
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He submitted some material concerning lien laws which was 
marked as Exhibit C and att:ached hereto. 

Riley Johnson, representing the Montana Homebuilders, stated 
that he realizes as well as anyone that there are problems 
with the lien law. He believes that the law which was written 
in 1872 has existed over 116 years and has worked well. Even 
though there are problems with it, he doesn't feel it would 
be the right approach to jump in and start placing banda ids 
on it at this point. He informed the committee further that 
this was the reason why thE bill introduced in the Senate 
this session was tabled. The Senators felt the issue should 
be further studied to see to what extent it may be changed 
and to discover the ramifications caused by the change. This 
bill really creates the protected third party, and it is being 
done without much thought. This was one of the key issues 
discussed in the Senate regarding this issue which he felt 
could not be taken lightly for the very reason of a quick 
sale. Again, he stated that they would like the opportunity 
to take the lien laws of Montana, completely rewrite them, 
look at the uniform codes that now exist, and possibly work 
them into that. 

Blake Wordal, representing the Montana Hardware and Implement 
Dealer's Association, stated that the association has also 
agreed to get together and present legislation in two years 
dealing with this subject. The lien law is a very complex 
law and needs to be further studied. 

Russ Lekland, president of the Montana Homebuilder's Assoc
iation, testified as a propJnent. He said the protected 
third party which is screen:!d in this bill is going to present 
some problems. He feels th.3.t so many things can be read into 
these bills that he is afraid of winding up in court for two 
years trying to get the pro:::>lems ironed out. He urged the 
committee to table the bill or kill it for now. 

There being no further proponents or opponents, Rep. Hannah 
closed. 

The floor was opened up for questioning. 

Rep. Addy asked Rep. Hannah if any consideration had been 
gi ven while drafting and re::;earching this bill as to 
bonding the contractor. Rep. Hannah answered with a no. 
Fred Robinson, Manager of P(~terson Lumber Company in Helena, 
addressed Rep. Addy's question. He said everyone has to 
start some place, and contractors are no different from 
anybody else. Suppliers have to determine whether or 
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not to give contractors credit. Mr. Robinson continued by 
saying that if they strictly base it on contractor's assets 
especially those who are just starting a building business -
the supplier probably couldn't provide credit for them, and 
these contractors probably couldn't obtain a bond either. 

In response to another question asked by Rep. Addy, Mr. 
Robinson pointed out that the supplier's credit is not based 
strictly on a particular job that is done for one parti
cular person. Credit is established for a contractor 
based on what the supplier thinks is his ability to pay. 

Rep. Eudaily inquired as to what group is going to take 
the lead in studying this issue in the next two years so 
that the legislature has something to go on. Mr. Dellinger 
said that the Montana Building Materials Dealer's Association 
will be responsible for seeing to it that a bill is introduced. 

Hearing closed on H.B. 329. 

CONSIDERATION OF HOUSE BILL NO 712: Hearing commenced on 
H.B. 712 with Rep. Ron Miller, House District #34, sponsor 
of this bill, testifying. He said that H.B. 712 is another 
lien bill which is fairly clear and concise. Rep. Miller 
asked the cOID~ittee to look this bill over thoroughly and 
to think about it in regard to fairness. He said that 
presently, hail insurance, crop dusting, farm laborers, 
etc. have the ability to put their liens in front of the 
banks or PCA. Fertilizing is an extremely large business in 
the United States. He pointed out another aspect to be 
looked at when operating a farm. Fertilizing is one of the 
largest, if not the largest, operating expenses a farmer 
will have. It accounts for approximately 35% of his 
operating costs. Even though seed is important for farming, 
without fertilizer there is no crop. He feels the small 
fertilizer dealer should be protected as provided in H.B. 
712. Rep. Miller further informed the committee that there 
are 19 states that do have lien laws. 

PROPONENTS: Larry Johnson, a farmer from Kremlin, Montana, 
and part owner of a fertilizer business, testified as a 
proponent to H.B. 712. 

John Lammers, owner of a fertilizer business in Harlowton, 
testified as a proponent to H.B. 712. He stated that he 
really tries to work something out with his customer before 
getting into a lien situation. 

Dan Place, co-owner of Broadwater Grain and Supply in Townsend, 
stated that with the agriculture credit up in the air the 
last few months, he feels that they have to support H.B. 712. 
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He said the situation they face is that they may get more 
exposure this year than in previous years because of the 
farmer not being re-financed. If customers are unable to 
pay their bills, he feels tile fertilizer dealer needs some 
security in the form of thi:3 lien to make sure the bills are 
paid. 

Gary Goodroad, representing the Harvest State Cooperative, 
stated his support for the bill. He stated that they have 
absolutely no recourse if the farmer who was sold fertilizer 
cannot repay the loan. He pointed out also that one of the 
main things that has come out of this bill is cooperation 
between bankers and dealers, He feels that every dealer 
in the fertilizer business has run into problems with not 
getting cooperation from a particular bank. He submitted 
a letter written to the Harvest States Cooperative from Pat 
Doney, credit department of the First Bank Lewistown. The 
letter was marked as Exhibi1: D and attached hereto. 

Leanne Schraudner represent:.ng the Montana Agri-Business 
Association and the Montana Grain Elevator's Association, 
testified in support of thiEi bill. She said that Montana 
Agri-Business Association has worked for a long time to 
propose a lien law to this c:ommi ttee. She said that 
equity and fairness warrant that there be a lien law for 
fertilizer dealers. She pointed out that this bill follows 
the same format of other liEm laws. She further submitted 
some material pointing out vThy H.B. 712 as drafted is better 
than the proposed amendmentEi or the Minnesota version. The 
material was marked as Exhibit E and attached hereto. 

Allen Broyles, representing the J.R. Simplot Company in 
Billints, testified as a proponent. 

Jerry Sullivan, representin9 the Agri-Basic Company from 
Great Falls, stated that they don't intend to use this bill 
as a tool to sell fertilizer. He said customers fall into 
three basic categories -- customers who always pay thei,r 
bills on time, customers whcI are a little slow from time 
to time in paying bills, and customers who have no intention 
of paying their bills on time when they purchase the product. 
He stated that their credit policy calls for eliminating that 
third group of customers a1t:ogether. 

Due to the press of time, Ct.airman Hannah advised the remalnlng 
proponents to state their nC.mes and who they represent. 

Those who wished to go on rE!cord as supporting H.B. 712 were: 
Russ Miner, Great Falls; Jim Johnson, Belgrade; Marcie Quist, 
Manhattan; Jim Toth, Clinton; Tommy Wood, Joplin. A few of 
their written testimonies were submitted and marked as a 
packet. (Exhibit E-l) 
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The floor was opened for a questioning period. 

Rep. Keyser wanted to know, because the bill is retroactive, 
how many cases are we talking about that the Department of 
Administration has had before the courts from July 1, 1977 
to present. Mr. Young responded by saying the reason that 
this goes back to 1977 is because that's when the first limit
ation of liability was enacted by the legislature, this was 
then declared unconstitutional in the Karla White case because 
of the economic, non-economic damage extension. He said that 
the department has had approximately 910 claims in this time 
period of which 150 are currently in court. Out of that 910, 
approximately 300 of those are still claims that could be 
filed in district court. We have roughly 500 accident 
incidents or potential claims every year. He further stated 
that this also covers local government. 

There being no additional questions, hearing closed on H.B. 714. 

CONSIDERATION OF HOUSE BILL NO. 700: Rep. John A. Mercer, 
House District #50, sponsor of H.B. 700, testified. He stated 
that H.B. 700 is a plea bargain bill. He informed the committee 
that there is nothing in the present code books dealing with 
plea bargains at all. Rep. Mercer referred to a supreme 
court case (State vs. Cavanaugh)in 1982 which established a 
rule of criminal procedure that section 1 of this bill is 
attempting to overturn. Rep. Mercer feels the bench should 
be independent and separate from a plea bargain. A plea 
bargain doesn't involve the judge -- it is an agreement between 
the prosecutor and the defense which in turn take their chances 
before the court. 

Mike McGrath, Lewis and Clark County Attorney, stated that 
the mood of the county attorney's association is to support 
this bill. He pointed out that 96% of the cases filed are 
settled through the plea bargaining process. Because of the 
numerous criminal cases which are filed, plea bargaining is 
very necessary. Mr. McGrath did point out that he had a 
problem with the language on page 2, lines 17 and 18. He 
recommended that the sentence "A plea bargain agreement is 
not by itself good cause for a dismissal." be stricken from 
the bill. 

Marc Racicot, representing the attorney general's office, 
testified as a proponent. He stated that the "Cavanaugh" 
case is not being uniformly applied. 

Karl Englund, representing the Montana Trial Lawyer's 
Associatio~ testified as an opponent and feels that we need 
to understand exactly what a plea bargain is. He pointed out 
why plea bargaining is so necessary. If we didn't have this 
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particular process, thousanjs and thousands of more judges 
and courtrooms would be nee jed. The major reason for the 
process is to determine what needs to be done with the person 
charged with a particular offense for his own benefit and for 
the benefit of society. The plea bargaining process is simply 
the working out of a plan for how the person is going to be 
dealt wi tho 

Mr. Englund further addressed the Cavanaugh case. The supreme 
court, in address ing this i:3sue, put Montana in line with the 
federal rules of civil proc1:!dure with the recommendations of 
the American Law Institute ,:md with the recommendations of 
the American Bar Associatio:1. In summary, Mr. Englund stated 
that he doesn't feel that pa.ssage of this bill would necessarily 
relieve the court's workload. He feels this bill is addressing 
something that is not neces:3arily a problem. 

Ttere being no further propo:1ents or opponents, Rep. Mercer 
closed. Rep. l1ercer pointed out that judges are primarily 
in support of this bill. HI:! further stated that he would 
not be opposed to deleting ":he sentence on page 2, lines 17 
and 18 as requested by Mr. J.1cGrath. 

In response to a question, I1r. Englund said in most of these 
cases, we are not dealing with the issue of guilt or innocence. 
The defendant's right to wi-:hdraw his plea and go to trial is 
not necessarily a great ri~lt. This bill discourages plea 
bargaining agreements, and ~ve need them for the order of the 
administration for our courl: systems and the criminal justice 
system. 

Rep. Addy asked Mr. McGrath if this bill will increase the 
number of plea bargains. M::-. McGrath doesn't feel it will 
have any impact in that pari:icular area. He did, however, 
state that this bill will make it more likely for a defendant 
to know what his sentence i~; going to be. 

There being no further quesi:ions, hearing closed on H.B. 71)0. 

CONSIDERATION OF HOUSE BILL NO. 706: Rep. John A. Mercer, 
House District #50, chief sl~nsor of H.B. 706, testified. 
He said this bill is an act to clarify the arson law. The 
bill expands the terms "anoi:her person" and clarifies it 
to include a firefighter re~;ponding to or at the scene of a 
fire or explosion. On page 2, lines 4 and 5 it expands the 
definition of "beyond struct:ures". 

Bruce Suenram, representing the Career Fire Chiefs from 
Missoula Rural Fire District:s, testified as a proponent 
to H.B. 706. He said that t~is bill clarifies the attorney 
general's opinion #10, Volume 3G of the law. Firefighters 
are routinely placed in danger of death or bodily injury 
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OPPONENTS: Elroy Letcher, executive secretary of the 
Montana Council of Cooperatives, testified as an opponent 
to H.B. 712. A copy of his written testimony was marked 
Exhibit F and attached. 

George Bennett, representing the Montana Bankers Association, 
appeared and testified in opposition to this bill. He said 
that by passing this bill, another secret lien for the 
fertilizer dealer will be created. He feels that a bad 
lien situation would be perpetuated in passing t.his bill. 
He said that the Montana Banker's Association had drafted 
and introduced S.B. 128 which would have comprehensively 
addressed L~at lien situation. The bill was tabled because 
of the people who wanted to have these secret un-recorded 
liens that surface somewhere down the line. 

Roger t-1cGlenn, executive director of the Independent Insurance 
Agent's Association for the State of Montana, stated that they 
are concerned with the repealing of the crop lien in H.B. 712. 
At the current status, crop hail insurance is listed on the 
current lien priority list. The reasons for that is because 
crop hail insurance in many cases protects the servicing 
parties that are in the discussion here today. 

There being no further opponents, Rep. Miller closed. 
Rep. Miller asked the committee to look at some of the 
additional sponsors of this bill. He pointed out that most 
of them are farmers and ranchers who feel this bill is, in 
fact, necessary. 

In response to a question of Rep. Keyser, Leanne Schraudner 
stated that the last section of the bill was in conflict with 
the intent of the bill which was to continue the present law 
on priority of farm laborer liens and to maintain the priority 
of the farm laborer liens above the fertilizer suppliers' 
liens. 

Rep. Keyser wanted to know why they haven't repealed crop 
dusting entirely as far as weeds. Leanne said that they 
repealed crop dusting just to clean up the statute in the 
sense that this lien provides for fertilizer and chemical 
dealers. The crop dusters are really chemical people. 

In response to another question asked by Rep. Keyser, 
Ms. Schraudner said that there is no provision that 
specifically says that crop dusters are now considered 
chemical people. 

There were more general questions asked and hearing closed 
on H.B. 712. 
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CONSIDERATION OF HOUSE BILL NO. 714: Rep. Gary Spaeth, 
House District #84 and co-sponsor of this bill, testified 
in support of H.B. 714. He informed the committee that 
this bill was introduced at the request of the Department 
of Administration. He said this bill deals with the question 
of sove~ignimmunity and the limits under state law as to the 
plaintiff and the defendant when the state is essentially the 
defendant. He said the main controversy of the bill is exhibited 
on page 3, lines 13 through 15. He said this bill returns 
the limitation on governmental liability for damages in tort 
to what he feels the legislature meant to pass in the original 
stage. 

J. Michael Young, chief trial counsel for the Department of 
Administration, testified as a proponent to this bill. He 
said this bill is trying to close a potential loophole which 
was raised last session when the supreme court declared the 
existing limits of liability unconstitutional and a bill was 
brought in the last week of the session which quickly passed 
through both Houses to reinstate the limit of $300,000 per 
person, $1 million per occurrence. We have a number of cases 
that are starting to raise the issue that each person making 
a claim is a separate claimant entitled to the $300,000 per 
person. 

Karl Englund, representing the Montana Trial Lawyers Association, 
testified as an opponent to H.B. 714. This issue says that 
if a person is injured irre3pective of how many people he 
may be supporting or what t:le total amount of the damages 
are to all of his relatives, the claim is for only $300,000. 
There are no such limits ap?lied in private litigation. Under 
this bill, they would apply in the litigation involving state 
and local entities. Mr. En'Jlund stated that there may be a 
constitutional problem with this bill as it exists. The more 
you restrict the amounts of judgments against the State of 
Montana, the greater the cl.:l.ss of people who may be harmed 
by this, the greater the opportunity that someone is going to 
bring a suit and potentiall:! throw out the limits and therefore 
create the problem that was created at the end of the last 
legis la ture which would lea'le this thing wide open. The 
fact of the matter is that in some unusual and particularly 
grievous situation, there may be more than one family_member 
to have more than a claim oE $300,000 based upon the support 
and care that has been given to them by the injured person. 
This bill would cut those additional family members out of 
any potential judgments, and therefore the association thinks 
H.B. 714 is unwise. 

There being no further proponents or opponents, Rep. Spaeth 
closed. 
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The floor was opened for a questioning period. 

R~p. Keyser wanted to know, because the bill is retroactive, 
how many cases are.we talking about that the Department of 
Administration has had before the courts from July 1, 1977 
to present. Mr. Young responded by saying the reason that 
this goes back to 1977 is because that's when the first limit
ation of liability was enacted by the legislature, this was 
then declared unconstitutional in the Karla White case because 
of the economic, non-economic damage extension. He said that 
the department has had approximately 910 claims in this time 
period o.f which 150 are currently in court. Out of that 910, 
approximately 300 of those are still claims that could be 
filed in district court. We have roughly 500 accident 
incidents or potential claims every year. He further stated 
that this also covers Local government. 

There being no additional questions, hearing closed on H.B. 714. 

CONSIDERATION OF HOUSE BILL NO. 700: Rep. John A. Mercer, 
House District #50, sponsor of H.B. 700, testified. He stated 
that H.B. 700 is a plea bargain bill. He informed the conunittee 
that there is nothing in the presen~code books dealing with 

. "'- plea bargains at all. Rep. Mercer referred to a supreme 
court case (State vs. Cavanaugh)in 1982 which established a 
rule of criminal procedure that section 1 of this bill is 
attempting to overturn. Rep. Mercer feels the bench should 

- be "±ndependent and separate from a plea bargain. A plea 
bargain doesn't involve the judge -- it is an agreement between 
the prosecutor and the defense which in turn take their chances 

. befoJre :the-·'c0}1rt. ' ." . 

. Mike MCGrath,·i.~~~~·and Clark County Attorney, stated that 
the mood of the couhty attorney's assoGiation is to support 
this bill. He pointed out that 96%' of the cases filed are 
settled through the plea bargaining proces~.·Because of the 
numerous criminal cases which are filed, plea bargaining is 
very necessary. Mr. McGrath did point out that~e had a 
problem with the language on page 2, lines 17 and 'lS'-;' He 
recommended that the sentence "A plea bargain agreement. is 
not by itself good cause for a dismissal." be stricken 'from 
the bill. 

Marc Racicot, representing the attorney general's office, 
testified as a proponent. He stated that the "Cavanaugh" 
case is not being uniformly applied. 

Karl Englund, representing the Montana Trial Lawyer's 
Associatio~ testified as an opponent and feels that we need 
to understand exactly what a plea bargain is. He pointed out 
why plea bargaining is so necessary. If we didn't have this 
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particular process, thousands and thousands of more judges, 
and courtrooms would be neejed. The majo~ reason for the 
process is to determine what needs to be done with the person 
charged with a particular offense for his own benefit and for 
the benefit of society. The plea bargaining process is simply 
the working out of a plan for how the person is going to be 
dealt with. 

Mr. Englund further addressed the Cavanaugh case. The supreme 
court, in addressing this issue, put Montana in line with the 
federal rules of civil procedure with the recommendations of 
the American Law Institute and with the recommendations of 
the American Bar Associatic,n. In summary, Mr. Englund stated 
that he doesn't feel that passage of this bill would necessarily 
relieve the court's workloc.d. He feels this bill is addressing 
something that is not necessarily a problem. 

T~re being no further proponents or opponents, Rep. Mercer 
closed. Rep. Hercer pointed out that judges are primarily 
in support of this bill. He further stated that he would 
not be opposed to deleting the sentence on page 2, lines 17 
~nd 18 as requested by Mr. McGrath. 

In response to a question, Mr. Englund said in most of these 
cases, we are not dealiHg hTith the issue of guilt or innocence. 
The defendant's right to withdraw his plea and go to trial is 
not necessarily a great riqht. This bill discourages plea 

__ bargaining agreement.s, and we need them for the order 0 f the 
aaministration for our cou:rt systems and the criminal justice 
system. 

"Rep~ Addy--asked Mr ~ -McGrat1. if this bill will increase the 
number of p"i"e:a "dOArcici1ns • ~r. McGrath doesn't feel it will 
have any lmpae~.i~ that particu~ar area. He did, however, 
state that this "'Bil-l willnake it more likely for a defendant 
to know what his sentence is going to"be. 

There being no further questions, hearin~ closed on H.B. 700. 

CONSIDERATION OF HOUSE BILL NO. 706: Rep. Johi1"A. Mercer, 
House District #50, chief sponsor of H.B. 706, tes'tified. 
He said this bill is an act to clarify the arson law::: The 
bill expands the terms "a:r.other person" and clarifies' it 
to include a firefighter r·esponding to or at the scene- Of a 
fire or explosion. On pa~:e 2, lines 4 and 5 it eXPilnds "'the 
definition of "beyond structures". 

Bruce Suenram, representing the Career Fire Chiefs from 
Missoula Rural Fire Districts, testified as a proponent 
to H.B. 706. He said that this bill clarifies the attorney 
general's opinion #10, VO:.ume 3G of the law. Firefighters 
are routinely placed in danger of death or bodily injury 
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when suppressing arson-caused fires. County attorneys view 
fighting arson fires as part of a firefighter's job, thus, 
they are reluctant to prosecute under arson statutes. 

Mike Walker, representing the Montana State Fire Marshall's 
Advisory Board, stated that arson is running rampant through
out this country. 

Tom O'Hara, representing the Cascade County 
District, testified in support of H.B. 706. 
something could be done to cut arson caused 
save the state substantial money. 

Rural Fire 
He said that if 

fires, it would 

Gordon Jollife, fire investigator from Great Falls, wished 
to go on record as supporting this legislation. 

Creighton Sayles, representing the Missoula Rural Fire 
District, also stated his support for H.B. 706. 

Bob Kelly, State Fire Marshall, Department of Justice, stated 
that the passage of H.B. 706 may increase the hours spent 
in prosecuting arson cases. 

Lyle Nagel, representing the Montana State Voluntary 
Fireman's Association, wished to go on record as supporting 
this bill. 

There being no further proponents or opponents, Rep. Mercer 
closed. 

There being no questions, the hearing closed on H.B. 706. 

At this time, Chairman Hannah called a brief executive session 
to order. 

ACTION ON HOUSE BILL 706: Rep. Keyser moved that H.B. 706 
DO PASS. The motion was seconded by Rep. Hammond. The 
question was called, and the motion carried unanimously. 
(No vote from Rep. Brown) 

CONSIDERATION OF HOUSE BILL NO. 710: Hearing commenced 
on H.B. 710. Rep. Mike Kadas, House District #55, testified 
in support of H.B. 710. This bill would allow the Department 
of Motor Vehicles to issue an identification card for someone 
whose driver's license had been suspended. When a person's 
driver's license has been suspended, his license is taken 
thus leaving that person without any identification. Amend
ments to H.B. 710 were submitted by the Department of Motor 
Vehicles which were marked Exhibit G and attached hereto. 

There being no further proponents or opponents, Rep. Kadas 
closed. 
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The floor was opened for qU2stions from the committee. 

Rep. Hannah challenged the reason why this particular 
bill is needed. He questioned whether the state would be 
required to give out identification cards. 

There being no further questions, hearing closed on H.B. 710. 

CONSIDERATION OF HOUSE BILL NO. 831: Rep. John A. Mercer, 
House Dis trict # 50, chief s?onsor of H. B. 831, testified 
in its support. This bill takes the current intimidation 
law that has been held unco:1stitutional and makes it con
stitutional. Rep. Mercer stated that it arose out of a 
case (Larry Wurtz vs. Hank Risley, 719 F2D 1438 (9th Circ. 
1983». 

Also testifying as a propon=nt to H.B. 831 was Karl Englund, 
representing the Montana Trial Lawyer's Association. He 
stated that this bill clear::; up the ambiguity in the present 
statutes. 

There being no further propl)nents or opponents, Rep. Mercer 
closed. 

The floor was opened for qUiO!stions. It was at this time that 
Joe Roberts from the attorniO!y general's office stated that 
they requested this bill to clarify the statutes. The bill 
will clean up the statutes dnd make the current intimidation 
law constitutional. 

Hearing closed on H.B. 831. 

Chairman Tom Hannah called .:tn executive session at 9:45 a.m. 

ACTION ON HOUSE BILL 831: :~ep. O'Hara moved that H.B. 831 
DO PASS. The motion was seconded by Rep. Addy. The question 
was called, and the DO PASS motion carried unanimously. (Rep. 
Brown wasn't present to vob~) 

ACTION ON HOUSE BILL NO. 329: Rep. Addy moved that H.B. 329 
DO PASS. The motion was seconded by Rep. Hammond and further 
discussed. 

Rep. Eudaily brought out thlO! point that there hasn't been 
any good faith effort on th(~ part of the opponents of the 
bill to resolve this issue. 

Rep. Addy stated that the risk of non-payment is going to 
be placed on someone. Usually, the homeowner is the one 
who gets stuck with paying 'I:he bill. until this issue is 
addressed, he feels that the burden should be taken off 
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the homeowner who isn't aware of the credit arrangement between 
the builder and the contractor. 

Rep. Hannah moved to amend the bill by striking subsection (2) 
in its entirety. A notice provision would be inserted in 
lieu thereof. Rep. Hannah pointed out that this language 
was adopted from the Oregon statutes. The question was 
called on the motion to amend, and it carried unanimously. 
(See copy of standing committee report for appropriate 
language.) The title of the bill would be conformed accordingly. 

Rep. Miles moved to amend on page 2 following line 19 by 
inserting a new section: "Section 3. Effective date. This 
act is effective July 1, 1987." The motion was seconded by 
Rep. Addy. The question was called, and the motion to amend 
carried with Rep. Mercer and Rep. Rapp-Svrcek dissenting. 
The title of the bill would be conformed accordingly. 

Rep. Brown moved that H.B. 329 DO PASS AS AMENDED. The motion 
was seconded by Rep. Hannah and carried unanimously. 

ACTION ON HOUSE BILL NO 710: Rep. Addy moved that H.B. 710 
DO PASS. The motion was seconded by Rep. Montayne. 

Rep. O'Hara made a substitute motion that H.B. 710 DO NOT 
PASS. The motion was seconded by Rep. Gould. Rep. O'Hara 
feels that this bill is unnecessary. Rep. Gould also feels 
the bill is unnecessary because anyone can get an identification 
at request. 

Rep. Rapp-Svrcek stated that this type of problem does exist, 
and he feels that passing the bill wouldn't create any un
necessary burden on the bureaucracy. 

Rep. Miles pointed out that the bill would just authorize the 
department to issue identification cards. 

Rep. Rapp-Svrcek,at the request of the sponsor, moved to amend 
page 1, lines 16 through 17 by striking "pursuant to 61-5-206". 
The motion was seconded by Rep. Addy and carried unanimously. 

Rep. Keyser stated his support for the DO NOT PASS motion. 
He feels that passage of this bill will cost the state, and 
he feels it is unnecessary. 

Following more discussion, the question was called on the 
do not pass motion, and it failed on a voice vote. 

A DO PASS AS AMENDED motion having been made, the question 
was called, and the motion carried with Reps. Eudaily, Gould, 
Keyser, O'Hara, and Hannah dissenting. 
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ACTION ON HOUSE BILL NO. 701): Rep. Hammond moved that H. B. 700 
DO PASS. The motion was seconded by Rep. O'Hara. 

Rep. Hammond further 
following "minutes." 
line 18. The motion 
unanimously. 

moved ':0 amend on page 2, line 17 
strikt~ "A" through "dismissal." on 

was seconded by Rep. O'Hara and carried 

Rep. Keyser moved that H.B. 700 DO PASS AS AMENDED. The 
motion was seconded by Rep. Hammond. 

Rep. Addy feels this bill w:Lll present a constitutional problem. 
Rep. I-1ercer argued stating i:hat the constitutional problem 
would be a due process ques 1:ion. He feels the bill eliminates 
the due process problem. 

Rep. Krueger spoke in favor of the bill. He said it allows 
the court as an unbiased party to determine as he sees fit 
as to what type of sentencing a defendant should be given. 

In respons e to a ques tion aE;ked by Rep. Addy, Rep. Krueger 
stated that he feels there vTill be no change in the number of 
people who plea. He doesn' i: see where it will change the plea 
bargaining system at all -- he feels it rather clarifies the 
process. 

Rep. Mercer moved to amend on page 1, line 20 following 
"agreement" by inserting "i~; an agreement". Furthermore, 
on page 1, line 21, following "prosecutor" s.trike "is an 
agreement". The motion was seconded by Rep. Brown, and 
the motion carried unanimom:ly. 

Rep. Hammond moved that H.B. 700 DO PASS AS AMENDED. The 
motion was seconded by Rep. Keyser. The question was called, 
and the motion carried with Rep. Brown and Rapp-Svrcek dissenting. 

ACT ION ON HOUSE BILL NO. 7V,: Rep. 0' Hara moved that H. B • 
714 DO PASS. The motion waf: seconded by Rep. Keyser. At 
the request of Rep. Addy, action on H.B. 714 will be further 
delayed. 

ACTION ON HOUSE BILL NO. 71;:: Rep. Grady moved that H.B. 712 
DO PASS. The motion was secc~ded by Rep. Brown. 

Rep. Addy moved to strike section 7 of the bill in its entirety. 
The motion was seconded by Pep. Brown. The question was called, 
and the motion to strike carried unanimously. 

Rep. Addy further moved to runend on page 2, line 6 following 
"applied" by striking "or" through "later" on line 7. He 
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has a problem with giving people 10 days to file a lien. 
The motion was seconded by Rep. Hannah and carried unanimously. 

Rep. Addy moved that H.B. 712 DO PASS AS AMENDED. The motion 
was seconded by Rep. Grady. 

Rep. Keyser moved to amend page 3, line 1 of the bill by 
reversing the order of seed and farm laborers' liens. Since 
some existing statutes would have to be inserted in the bill 
and amended to conform with this amendment, Rep. Keyser with
drew his motion to amend. 

Rep. Cobb pointed out the necessity of amending the title of 
the bill to conform with the amendments. 

The question having been called on the DO PASS AS AMENDED 
motion, the motion carried unanimously. 

ACTION ON HOUSE BILL NO. 473: Rep. Brown moved that H.B. 473 
DO PASS. The motion was seconded by Rep. Keyser. 

Rep. Keyser moved to amend the bill on page 4, line 1, by 
striking "postsecondary vocational-technical center or 
program,". Furthermore, on page 4, line 5, following "include" 
insert "a school district, a postsecondary vocational-technical 
center or program, or". The motion was seconded by Rep. Hannah. 
The question was called, and the motion to amend carried with 
Rep. Montayne and Rapp-Svrcek dissenting. 

Rep. Brown moved that H.B. 473 DO PASS AS AMENDED. The motion 
was seconded by Rep. Keyser and further discussed. 

Rep. Addy spoke against the bll stating that by passing 
this bill, we are repealing what the special session did. 

Rep. Hannah stated that he had served on the interim committee 
which studied veteran's preference. He said there are basically 
two questions that need to be addressed: Do you want to have 
a scored procedure? Do you want to give the veteran more 
preference? 

Rep. Miles pointed out the fiscal note, and further stated 
that we are not letting the present law have effect before 
changing it. She feels the committee should support the 
decision made by the special session by allowing it to work 
first. 

Following further general discussion, the question was called 
on the DO PASS AS AMENDED motion, and the motion failed 12-6. 
(See roll call vote). Rep. Brown moved to reverse the vote on 
the do pass as amended vote. Without objection, the vote was 
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reversed, and H.B. 473 was ::-eported out of conunittee with a 
DO NOT PASS AS AMENDED recoI~endation. 

ACTION ON HOUSE BILL NO. 47'7: (This bill was re-referred back 
to committee.) Rep. Addy m()ved to amend the second reading 
copy of H.B. 447 as follows: 

1. Title, line 6. 
Following "OF" 
Insert: "NO MORE THAN 50% OF" 

2. Page 1, line 17. 
Following: " (b) " 
Insert: "to the exteni: of 50% of any payment under this 

chapter" 

The motion was seconded by Hep. Hammond, and a roll call vote 
was taken. The motion to anend carried 10-7. 

Rep. Rapp-Svrcek moved that H.B. 447 DO PASS AS AMENDED. 
The motion was seconded by Hep. Miles and carried with Rep. 
Brown, Montayne, Cobb, and r:udai1y dissenting. 

ACTION ON HOUSE BILL NO. 21(1: Rep. O'Hara moved that H.B. 210 
DO PASS. The motion was seconded by Rep. Keyser and discussed. 

Rep. O'Hara stated that in talking with Curt Chisholm, Depart
ment of Institutions, H.B. ~:10 will have very little impact. 

Rep. O'Hara further moved to amend the bill by striking 
sections 2 and 3 in their entirety. The motion was seconded 
by Rep. Brown and carried unanimously. 

Rep. O'Hara further moved tt.at H.B. 210 DO PASS AS AME'l)fDED. 
The motion was seconded by Eep. Rapp-Svrcek. 

The other amendments to H.B. 210 were adopted by the conunittee 
during the January 25, 1985 meeting. (See standing committee 
report and the 1/25/85 minutes) 

Rep. Brown stated that he still has a problem with the bill, 
and he referred to committeE the H.B. 210 redux. He made a 
substitute motion to kill tte bill. The motion was seconded 
by Rep .. Montayne. Followins' further discussion, the question 
was called on the DO NOT PAES AS AMENDED motion, and the motion 
failed with Reps. Brown, Montayne, Grady and Bergene voting 
in favor of the motion. 

Without objection, the vote was reversed, and H.B. 210 left 
the conunittee with a DO PASS AS M1ENDED recommendation. 
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ADJOURN: A motion having been made and seconded, the 
meeting adjourned at 11:05 a.m. 

Rep. Tom Hannah, Chairman 
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, Butte, Sunday, December 16, 1984-19 

• tlroplCS 
~ON" 

PAY 
TWICE 

FOR LABOR AND MATERIALS 

When You ... 

• REMODEL 

• BUILD 

• REPAIR 

for Your PROTECTION 
READ FURTHER 1M' 

( 

DON'T PAY ••• TWICE! 
WHEN YOU REMODEL, BUILD, REPAIR YOU COULD . .. BECAUSE 

"IT'S THE LAW" 
• When you BUILD· REPAIR. REMODEL· you are obligated to pay your contractor the amount set forth in 

your contract with him. 
• The contractor assumes an equal obligation· to pay for all materials and labor used. 
• It's the law which sets up a legal claim against your property· if m(Jterials furnished and labor provided 

are not paid for by your contractor· or by you· if you are doing it yourself. 
• In other words, if the contractor does not pay the material supplier for materials bought for use on your 

property, the supplier can file a lien against your property EVEN THOUGH YOU MAY HAVE ALREADY PAID THE 
CONTRACTOR FOR THEM. 

REMEMBER, ALMOST ALL CONTRACTORS ARE RELIABLE AND RESPONSIBI E AND PAY THEIR BILLS AS AGREED! 
PROTECT YOURSELF .•• 

against the occasional contractor who doesn't pay his bills or whose credit is "shaky"; 
• Before paying out any monies to the contractor, require of him c sworn statement of all the persons 

furnishing material or labor for your job and the amount of morley due each. 
• Before making any payments to any contractor, require WAIVERS OF LIEN from him and have him give you 

a waiver of lien signed by EVERY person who furnished labor or material covered by your payment. 
• Make sure you have a waiver of lien from each person listed on the sworn statement referred to in No.1 

above. 
If you do these three things, your construction job should end with no regrets· AND NO DOUBLE PAYMENTS FOR 
EITHER MATERIAL OR LABOR. 

THIS INFORMATION SUPPLIED AS A PUBLIC SERVICE BY THE FOLLOWING LOCAL BUILDING SUPPLIES DEALERS: 

UBC 
2805 Kaw 

(Corner Dewey & Rowe Road) 

WESTERN 
DIMENSION 

1325 Kaw 

PIONEER 
LUMBER 
216 E. Front 

EXEIBr? A 
2/18/85 
HB 329 
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EXHIBIT B 
2/18/85 
HB 329 

PROPOSED AMENDMENTS TO HOUSE BILL 329 

Notice Requirements 

(I) Except where materials or supplies are delivered at 
the request of the owner, any person delivering material or 
supplies for use in constructing an improvement (unless he also 
is performing labor on the improvement) must, within ten days 
after the date of delivery of material, give the owner or re
puted owner of the site written notice. Notice is not required 
for subsequent deliveries. The notice shall state, in substance: 

(a) That he has commenced to deliver such materials 
or supplies for use of the property; 

(b) The name of the person ordering such materials 
and supplies; 

(c) That a lien may be claimed for all materials and 
supplies delivered after a date which is 10 days 
before the notice was delivered or mailed; 

(d) That payment by the owner or lender to the con-
tractor does not remove the right of the person .. 
furnishing materials or supplies to claim a lien 
unless the person giving the notice is, in fact, 
paid; and 

(e) No further notice to the owner of this or any 
subsequent delivery is necessary. 

(2) This notice is required by statute and no material
men's lien for material or supplies furnished will be enforced 
unless such notice is given. 

(3) Your lien will not take priority over a previously 
recorded mortgage or deed of trust unless the mortgage or deed 
of trust was given to secure a loan made to finance the alter
ation or repair for which you are seeking a lien, and, further, 
unless you do the following two things: 

(a) Provide a lO-day notice, similar to the one 
you gave the owner, to the mortgagee, and 

(b) If the mortgagee demands a list of the mater
ials or supplies and a statement of the amoun~ 
due, you must provide same within 15 days of 
receipt of the mortgagee's demand. 



1. 

2. 

3. 

4. 

" 

HOUSE BILL NO. 329 

Page 1, Line 5 

Following: "Supplier" 

Insert: "Or Subcontractor" 

Page 1, Line 7 

Following: "Contract" 

Insert: "Or Has Actual Notice" 

Page 2, Line 3 

Following: "Material" 

Insert: "Or A Subcontractor" 

Page 2, Line 9 

Following: "Contractor" 

EXHIBIT 
2/18/85 
HB 329 

Insert: "or has actual notice of the materials supplied or the 
improvements performed under a subcontract" 



LIEN LAWS 

EXHIBIT C· 
2/18/85 
liB 329 

Lien right laws, like water right laws, have their very beginnings with the 
foundation and the building of this country when our forefathers were faced 
with the orderly and stable development of new land with homes, farms and 
commercial structures~ 

In fact, it was when our forefathers were first considering the construction 
of our nation's Capitol .. The laborers, contractors and suppliers were con
cerned whether they were going to be paid by this new government once their 
efforts and materials went into this new capitol and could not be recovered 
if they weren't paid. It was Thomas Jefferson who drafted the first lien 
right law giving those who supplied labor and material some assurance that 
they were going to be paid. 

The only justification for a construction lien law is that it serve the 
construction process. Thus, it follows that those who write the law, in 
order to perform with responsibility, must fully understand the problems, 
the priorities and the practical workings of the industry. 

When a property owner wants to build a building, whether a simple residence 
or a skyscraper, he first of all must have a plan which mayor may not in
volve the services of engineers and architects. Before actual construction 
begins, he engages a general contractor, usually through a process of bidding 
and discussion involving several competitors. 

His chosen contractor takes care of coordinating all sub-contractors and 
materialmen and sees to compliance with local codes and building regulations. 

The property owner expects the project to start on time, continue at a prac
tical pace, and be completed on a certain predetermined date. He expects to 
pay for the project from his own resources or those of a mortgage holder. He 
doesn't want to have to pay for anything twice and when the job is completed 
and paid for, he wants a clear title to his property. 

The contractor wants to choose his own sub-contractors and material suppliers 
-- generally through competitive bidding -- and he wants goods delivered or 
services performed when called for. He needs credit, from sub-contractors and 
materialmen with whom he deals. 

He ,.;rants them to "carry" him until the project has progressed to a point where 
the mortgage holder or owner feels justified in advancing him some money. He 
intends to satisfy his sub-contractors and materialmen with payouts for goods 
and services performed up to that date. He then expects the project-to con
tinue until it has again progressed to a stage where more money is forthcoming 
from the mortgage lender or property owner. He again wishes his sub-contractors 
and materialmen to "carry" him through the second and subsequent interim periods. 

Ideally, when the project is finished, the key is' turned over to the property 
owner, the final payment is made by the mortgage lender or the owner, and the 
contractor pays off his sub-contractors and material suppliers. 

~ . 



Lc in 1,;1WS - Page 2 

During this whole process, the property owner has his land, which is being 
enriched. The mortgag~ lender has a security interest in that land, which 
is usually prior to any security interest of the contractor or his sub
contractors and materialmen. The contractor has his contract with the owner, 
access to the mortgage len~er and usually a privileged position for perfect
ing a construction lien. 

What about the materialmen and sub-contractors? 

They provide the technical know-how and materials that go into the job. they 
maintain crews, equipment and large inventories of supplies. They are willing 
and accustomed to bidding in order to get the business. They are expected to 
perform or deliver on reasonable notice. They are expected to get the job 
started and invest large sums without payment until the job has reached the 
stage where the mortgage lender or owner is agreeable to payout. 

Sub-contractors and materialmen are willing and able to provide interim fi
nancing for construction - but only if they have reasonable security. Only 
then can they feel free to quote a competitive price. 

Good security guarantees competition and gives the property owner assurance 
that the price is right and interim financing is assured. 

Lien rights, of course, are no substitute for good credit management. 

It is a fact of life that even the highly successful contractor is in no 
position to pay, on demand, all the bills charged in his name for all the 
work and material provided by sub-contractors and materialmen on his jobs. 

The last three years have proved that even the best of them can get in 
trouble because of underbidding and high interest rates. 

The sub-contractors and materialmen must look to security in the project. 

With inadequte or elusive security in the project, he must seek some other 
assurance of payment. One route is to arrange direct payment from the owner 
or his lender. this is fine for the claimant but usually quite unsatisfactory 
to the owner or lender and absolutely unpalatable to the general contractor. 

In the absence of a good lien law or some suitable option, sub-contractors 
and materialmen are forced to do business with only those with proven reli
ability and on a basis of unsecured credit. 

Sub-contractors and materialmen do not want anybody to pay twice. They only 
want to be paid themselves. A provision that all monies received for a con
struction project must be held in trust until the sub-contractors and material
men are paid becomes an essential ingredient for the protection of the property 
owner. 

The back bone of construction finanCing in this country is the availability 
of a lien law which allows the builder, supplier and sub-contractor to re
ceive payment in the event of non-payment by the owner or contractor. 



Lien Laws - Page 3 

Really, what difference is there between a lien on a piece of property and a 
chattel mortgage on a car or refrigerator. Certainly if a person can!t pay 
for a car, it is repossessed. The only difference in the case of a material
man's or mechanic's lien is the product can't be removed from the premise so 
the premise becomes the chattel. 

The National Conference of Commission on Uniform State Laws was formed in 
1890 by the American Bar Association to establish unity in State Laws. A 
few years ago they were studying a Uniform Simplification of Land Transfers 
Act which included lien laws. Some of the suggested provisions are: 

1. Timely notice to the property owner so he understands what the 
lien is about and he understands his obligations under the law. 

2. Information as to the existence of potential lien claimants. 

3. A trust provision for all monies paid out on a job until lower
tier sub-contractors and materialmen are paid. 

4. A criminal penalty for a recipient of construction payouts who 
abuse the trust. 

5. Recognition that improvements to land attach to the land and 
enrich it; therefore, a security interest in the land is given 
to improve it, measured by the value of the services performed 
or materials delivered and not by monies yet unpaid the con
tractor. 

6. An instrument to waive lien rights of those who have been paid. 

7. A notice to the owner prior to the filing of a lien ... pro
viding time to react. 

8. A means for late establishment of lien rights on materials yet 
to be delivered or services yet to be performed. 

9. Clear and simple definitions of owner, contractor, time per
iods, commending dates, filing dates, etc. for the benefit of 
both the owner and claimant. 

Montana has a good lien law. It embodies most of the essential ingredients 
that give reasonable protection to everyone involved. 

Of course, you can't write enough laws to give protection to everybody 
for every situation. 



Lien Laws - Page 4 

As previously stated, from a materialman's standpoint, it is no substitute 
for good credit management. 

It is a fact that very, very few liens are ever perfected and carried through 
to foreclosure. 

Even when the final step is made, the claimant never recovers all his in
vestment. No one likes to take this recourse. It is a course of last 
resort and self defense. 

We are very well aware that the term "lien" is enough to frighten most 
people. 

A fair lien law need not be repressive to anyone, but promotes for protecting 
the interests of all those engaged ·in construction and must be based on what 
is best for the construction process. 

Montana has a good lien law that protects all parties. 
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First Bank 
Lewistown 

EXHIBIT D 
2/18/85 
HB 712 

First National Bank of Lewistown 
224 West Main 
Box 540 
Lewistown, MT 59457 

(406) 538·7471 

September 24, 1984 

Harvest States Cooperative 
L. L. Olson, Credit Manager 
1667 North Snelling Avenue 
P.O. Box 43594 
St. Paul, I'1N. 55164 

Dear Mr. Olson: 

~~ received several copies of an Application For Credit fran your 
p:itrons I authorizing us to forward to you his current financial 
staterrent, along with any loan and checking account experience we 
have had. 

Releasing custorrers I confidential financial statom:.~nts and in
forrration regarding custarers' ability to pay his obEgations, 
unless specifically requested by the custo~r to do so, would 
be in violation of First Bank Systems Code of EUlics regarding 
customer confidentiality. 

Unless O\lr custarer, presents in person a request for SI~cific 
items that he can fOThrard to you personally, \VG will be unable 
to furnish the requested infolwation. 

SinJ7rely, 

~r l1-7<L~L. 
Pat [X)ney (J 
Credi t Departrrent 

- (~" \ . 
• 

; 

Member First Bank System 



.' EXHIBIT E 
2/18/85 
HB. 712 

WHY HOUSE BILL 712 AS DRAFTED IS BETTER THAN THE PROPSED 
AMENDMENTS OR MINNESOTA VERSION 

The proposal by the lending institutions to follow the 
format of the Minnesota or Iowa versions of the lien 
law require a lien notification statement to the growers 
bank listing the products requested and the total dollar 
amount. TheBank has 10 calendar days to responrlin one of 
four ways: 

1. A letter of committment for all of the amount 
of the lien notification statement. 

2. A letter of committment for part of the amount 
of the lein notification statement. 

3. A written refusal by the bank to give a letter of 
credit. 

4 . Failure to respond. 

If the lending institution responds with a letter of 
committment the supplier can invoice the bank for 
payment. If the bank responds with a refusal to issue 
a letter of credit , the bank maintains a superior lein 
or security interest. If the bank fails to respond the 
dealer may take a prior lien if necessary. 

THE PROBLEM-FROM A DEALERS PERSPECTIVE 

BY RESPONDING WITH A WRITTEN REFUSAL TO ISSUE A LETTER OF 
CREDIT THE BANK MAINTAINS A SECURITY INTEREST IN COLLATERAL 
THAT HAS INCREASED IN VALUE (INCREASED YEILD ON CROP) AT 
THE EXPENSE OF THE FERTILIZER DEALER. 

This version creates a mound of paper work that creates only 
an illusion of protection for the feritlizer supplier. In 
addition because the dealer must wait 10 days for response 
from the bank, the dealer will be forced to withhold fertilizer 
from the farmer for 10 days--some farmers will not be able to 
wait--thus loss of sales will result. 

THE PROBLEM-FROM A FARMERS PERSPECTIVE 

Because most dealers will not furnish the product until after 
theyhave heard from the bank, fertilizer may be withheld for 
that period of time. Those 10 days can be critical in terms 
of applying fertilizer. The farmer maynot be able to wait 
--it works to the farmers disadvantage. 

To insure protection for the dealer, lien notifications will 
be sent to banks for all farme~. Those with a record of past 
prompt payment willnow be subject to the same red tape and 
scrutiny of their finances, or be forced to pay cash. 



At present one can buy fertilizer from most dealers on credit ~ 

with no interest charge for a period ranging from 30 to 59 
days depending on the date of purchase and the companys billing 
period. With H.B. 712 as written that option and advantage 
still remains open. Without a Ie in law that line of credit 
will be lost and some operators will be forced to use operating 
loans earlier withinterest payments beginning immediately. 
For those who can not get adequate financing from thebank 
without H.B. 712 their avenue of credit with the fertilizer 
dealer may now be closed. 

FROM THE BANKS PERSPECTIVE WHAT APPEARS TO BE 
A COMPROMISE HAS IN MINNESOTA TURNED OUT TO BE THE BANKS 
RECOGNITION THAT BY REFUSING TO ISSUE A LETTER OF CREDIT 
THE DEALERS IN EFFECT HAVE NO PROTECTION , THE BANK REAPS 
THE BENEFIT OF THE INCREASED YEILD OF THE CROP WITHOUT 
ADDED COST---AT THE EXPENSE OF THE DEALtR. THE BANKS SUPPORT 
THE MINNESOTA VERSION BECAUSE THEYKNOW IT IS A MERE ILLUSION 
OF A LEIN FOR THE FERTILIZER DEALER. 

H.B. 712 AS WRITTEN CONFORMS TOEXISTING STATUTE3 AND 
IS SIMPLISTIC IN NATURE AND HAS MET THE TEST OF TIME. 

H.B. 712 follows the format of all other l~en statutes 
1n this state. Those lien laws do not have a complicated 
lein notification provision. They have worked well. They 
were enacted years ago. The mechandcs lien was enacted in 
1871, seed supplier liens in 1915, harvestor liens in 1915, 
hail insurance li~ns in 1921, farm labor lien in 1935--the 
list is endless. They have met the test of time. There is no 
need for this elaborate lien provision. It is disguised to 
doone thing, give an illusion that the fertilizer dealer 
has protection, and keep the banks satisfied. 

We urge yoursupport of H.B. 712 as it is fair and 
equitable and the statutory provision as drafted has met 
thetest of time. 
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Montana Council of Cooperatives 
P.O. Box 367 
Helena, Montana 59624 

• 

EXHIBIT F 
2/18/85 
HB 712 

406-442-2120 

For the Record I am Elroy Letcher, Executive Secretary of the Montana 
Counci I of Cooperatives. 
Our Organization represents the Farmer Owned Cooperative Fertilizer and 
Chemical Dealers operating in Montana, as well as the cooperatively 
owned grain marketing Cooperatives. We also represent the Cooperative 
Farm Credit System Lenders. 
We Appear today as Opponents to HB 712 because we fee I the bill as 
drafted does not solve the problem. We would propose that the bill be 
amended, and in doing so we feel all parties involved would benefit. 

In our discussions of the problems being experienced by dealers in 
agricultural inputs we feel they are only in the area of "Inability to be able 
to determine if the producer has arranged for credit to put his crop in the 
ground and just how much". we do not feel it was ever the desire of our 
dealers at least to want a lien that would have priority over the 
Agricultural Lenders. 

Our Dealers do not wish to become agricultural Lenders, which as we read 
the bi II they could be forced into. 

We feel thr present problem that exists between the Ag. Input Dealers and 
the Producers and the Ag Lenders is one of a lack of communicat ion,or 
failure to communicate, barriers to communication created by some prior 
legislatve actions. 

We would propose that HB 712 be amended to include those features that 
presently exist in the Laws of Minnesota. I have attached a coPY of the bi II 
adopted by the Minnesota Legislature in 1983 that went into effect on 
Jan 1,1984. 
This law placed all ag inputs,Fertilizer, Chemicals,Seed, Fuel and other 
needs under the same act. It does not give anyone a priority over anyone 
else. 
But it does set up a system of communication between the producer, 
Dealer and Lender. 
Producer gives dealer dollar amount of each input item he plans to 
purchase that year, also supplies dealer with name and address of Lender. 
Dealer sends info to Lender, who has ten days to respond, that 
I. Yes producer has arranged for this amount of credit,or 
2. Yes producer has arranged for credit but in a lesser amount, 
3. No producer does not have any credit arrangements. 
When letter has been returned by lender to dealer this becomes a "Letter of 
r-



Dealer can than make delivery to producer, and send invoices to Lender. 
Lender is than entitled to and receives first lien. 
If lender does not respond in time limit or says no CRedit, Dealer can 
decide to delivery and he than is entitled to and receives a crop Lien . 

• 
If HB712 were amended to include the Minnesota Provisions, the Dealers 
would be able to receive information they need, lenders could legally 
release the information to them. And Producers would be free to arrange 
for credit from Lender of His choice, and obtain Product from dealer of his 

,r choice. 
! We therefore urge our committee give serious consideration to Amending 

HB-712 to include the Provisions of the Minnesota Law, Or we understand 
Rep. Krueger has introduced HB-819 similiar to this bill as it relates to 
Fuel. 
This bill containing the provisions of the Iowa Law. If that bill could be 
amended to include all Ag. Inputsit we would ask that you vote to Kill HB 
712 and support HB-819. 

Thank You. ~~ 
Elroy LetChr /Vj 
Execut ive Secretary 
Montana Counci I Of Cooperat ives 
442-2120 or 443-3497 



Montana Counci I of Cooperatives 
P.D.Box 367 
Helena, Montana 59624 

• 

Representative Miller 

406-442-2120 

February 7, 1985 

Enclosed is a copy of the bi 11 as aoopted by the Minnesota Legislature, and now law in that State 
regarding Agricultural Supplier Liens. I am also enclosing a copy of the form letter being used 
in Minnesota for the exchange of the information. 

Nil told you during our telephone conversation of Tuesday evening. The cooperative fertilizer 
and chemical dealers whom we represent feel something needs to be moe regarding this issue, 
but they 00 not wish to become a lenrer or have to handle all the extra paperwork and other tasks 
that would be associated with the system proposed in your bill. Since talking with you on 
Tuesday evening I have talked with 15 of our members and all agree they would prefer the 
Minnesota Law. They feel this is what they were asking for in the very beginning of all the 
discussions regarding this issue. 

We feel the MInnesota law has many oovant(YJeS. 
I. It would ploce all suppliers (even those who nfJN have priority status in our existing laws) on 
an even playing field. Because it would includa liens for Seed, Feed, fertilizer, Chemicals, 
Fuel, The custom application of any of these as well as other custom work a prooucer may hire, 
it may even cover farm labor. 

2. We feel it would be more ~antages for the small dealer to have this system, because he 
would not have to tie his money up in cccounts receivable, and than have the ack:1itional tasks of 
arranging for financing of his operations from an outsioo source just to be able to carry the 
receivables and restock his inventory. He would not have the extra work of collections of the 
receivables. He would not have the extra work of prefecting his liens. He would not have the 
very time consuming tasKS of foreclosure should It come to that point, because with the letter of 
committment he would have his money shortly after oolivery. 
We feel this would allow the small realer to compete more eQuitable with the larger. Because we 
all know the small dealer roes not have the benefit of a large staff with expertise in these 
various areas. 

3. We feel the Minnesota law would improve communications between the Dealers and the 
Lenrers, which from our impressions was all the Suppliers were asking for in the beginning. 

I wi II keep you informed of my conversations with the balance of our members who are realers, 
as well as the discussions I will be having with our members from the Lenrers sioo. 

If you should have any questions I can be reached at the number shown above or at 443-3497. 

fIr .r 
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FARMERS UNION COOPERATIVE OIL ASS'N. 

1180 No. Concord, South St. Paul, Minn. 55075 

Date 

Where the customer is the company 

Telephone 451·-6200 

I intend to purchase the following products from Farmers Union 
Cooperative for my 1985 Spring production needs: 

Fertilizer: 

Chemicals: 

Seed: 

Fue I : 

Other Needs: 

$----------------

$---------------

$----------------
$--------------
$---------------

I intend to have made financial arrangements with -------------
to pay for the 

above purchases and authorIze verIfIcatIon of the above 
arrangement. 

By 

Farmers Union Co-op Oil Patron 

To: Farmers Union Co-operative Oil Assn 

This is a letter of commitment that 
has an operating credit line" to finance the above purchases. 

Lendor 

By 
Date: 

T i tl e 



GARY OeCRAMER 
Senator 27th District 
R.R. Box 40 
Ghent, Minnesota 56239 
Phone: (507)428-3578 Senate and 
Room 303 State Capitol 
SI. Paul. Minnesota 55155 
Phone: (612) 296-6820 

State of Minnesota 

Representative John Cobb 
House of Representatives 
Helena, Montana 59601 

Dear Representative Cobb: 

February 15, 1985 

It is my understanding that the Montana Legislature 
is considering legislation that would provide an opportunity 
for greater security interest for the suppliers of agricul
tural inputs. In 1984, I authored S.F. 1451 for the 
Minnesota Legislature. S. F. 1451, Minnesota's Agriculture 
Production Input Lien bill, was passed into law last spring. 

I asked Minnesota Agricutlural input suppliers to keep 
track of how the bill was working. When I spoke to a con
vention of 400 Minnesota elevator operators and their boards 
recently, and asked if any of them were experiencing coopera
tion from their local lenders, only one supplier came forward 
to say yes. The law isn't working. If it were working as 
it was designed, it would be a good vehicle for determining 
credit. Minnesota lenders are refusing to cooperate. 

I have prepared an amendment to S.F. 1451 which would 
bring the bill into its original form; suppliers should 
have a priority position for the value of the inputs they 
have provided. 

TrUl~ 

ct\ecr:e~ 
State Senator 

GDC:ams 

COMMITTEES· Vice-Chairman. Transportation· Agriculture and Natural Resources· Public Utilities 
and State Regulated Industries • Veterans Aff.lirs and General Legislation 



AMENDMENT TO HOUSE BILL 710 

AMEND HOUSE BILL 710 AS FOLLOWS: 

Line 16, following "suspended": 
Insert: " • " 
Strike: "pursuant to" 

Line 17: 
Strike entire line 

EXHIBIT G 
2/18/85 
HB 710 



The Montana Standard, Butte, Sunday, December 16, 1984-19 

... Arctic Circle to tropics 

( Larry Hollman runs test in laboratory 

~~--------------------------------~ 
DON'T PAY ••• TWICE! 

WHEN YOU REMODEL, BUILD, REPAIR YOU COULD ..• BECAUSE 

/ ... When you BUILD - REPAIR - REMOD:~~~:u~r!~i~ot~~ 't!r':our contractor the amount set forth in 

'

I your contract with him . 
• The contracto,r assumes an equal obligation - to pay for all materials and labor used . 
• It's the law which sets up a legal claim against your property - if materials furnished and labor provided 

III are not paid for by your contractor - or by you - if you are doing it yourself . 
• In other words, if the contractor does not pay the material supplier for materials bought for use on your 

property, the supplier can file a lien against your property EVEN THOUGH YOU MAY HAVE ALREADY PAID THE 
CONTRACTOR FOR THEM • 

... REMEMBER, ALMOST ALL CONTRACTORS ARE RELIABLE AND RESPONSIBLE AND PAY THEIR BILLS AS AGREED! 
PROTECT YOURSELF .•. 

against the occasional contractor who doesn't pay his bills or whose credit is "shaky"; 
• Before paying out any monies to the contractor, require of him a sworn statement of all the persons 

furnishing material or labor for your job and the amount of money due each. 
~ Before making any payments to any controctor, require WAIVERS OF LIEN from him and have him give you 

a waiver of lien signed by EVERY person who furnished labor or material covered by your payment. 
I Make sure you have a waiver of lien from each person listed on the sworn statement referred to in No.1 

, above . 
.., you do these three things, your construction job should end with no regrets - AND NO DOUBLE PAYMENTS FOR 

EITHER MATERIAL OR LABOR. 

~--~TH~I~S~IN~F~OR~M~A~T~10~N~S~U~PP~L~IE~D~A7S~A~P~UB~L~IC~S~ER~V~IC~E~B~Y~TH~E~F70~LL~OW~IN~G-L-OC-A-L-B-U-ILD-I-N-G-SU-P-P-Ll~E;~D-EA-L-ER-S-:--~ 

'-" UBC , 
! 2805 Kaw 
L (Corner Dewey & Rowe Road) 

-

WESTERN 
DIMENSION 

1325 Kaw 

PIONEER 
LUMBER 
216 E. Front 

: d 



WITNESS STATEMENT 

NAME (,tEO /26/i 

/I
,' // '
, /;)-

ADDRESS ~P~r~~'~~~/~7_u_~_-__ ~/~7~'~~~-~~~fc~~~~~?'V~/i~. __ 5~-~~ __ G_~_-~~_-____ __ 

BILL NO. 7/2 

DATE -:2/lb/r>--

WHOM DO YOU REPRESENT? 
.--........ ...... 

(:) t( (C'S 

SUPPORT OPPOSE X AMEND 
--~-~--------- ---------

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Corrunents: 

CS-34 



BILL NO. 

SPONSOR 

VISITORS' REGISTER 

_____ J_U_D_I_C_I_A_R_Y_________________ COMMITTEE 

329; 700; 706; 710; 
712, 714; 831 

DATE February 18, 1985 

STATE WHICH BILL 
----------------------------- ------------------------1--------- -------
NAME (please print) K~~Z~~~M SUPPORT OPPOSE 

REPRESENTING 

t LT?6V LEic l..f ~~ M T C"atJ'VLh. .. ~ I> ~O ~ "P S" ~tatll~ 
l ~ /' r-2 ((($ r" / - {:/ t: i2r--1t/,(/ ,~_ ,7/ /VI'-{, D' ") ' ('\/c.:S /1- S's/v /-/7/3 , /'? , 

--", - /"" ~', I , " 
,-' . / ...... ) ,,' 

C 

1, 
' P,6(0HtDfv S ~\ L/ 1..i2..5. y\~ ~'-A. 

/"', 

f.<.I.1IUh-
(' 

~l~'" HIS '70& t-l r'Z.",;. 

/2 ~' ~~JJJ~ye.J :/)J;;I,,&J~ /it; a~) ;idj14~' J.JB3'). 9 
'~ 1./, ~(I id') /,' -" / .., //1 ..• 

';:;;??'~fla '-~L ____ 15il}3 ~21 ' / .;;:- f /,c:-:" ! '/ /;"':"r hZ"'t 
" 

,Af/ d 
l 

LI. 
, , ~~, ( r , 

!~ I~ '10 ~, !/ 
I 

, ! , 1/ J.' ~ ;'J c- r: 1, ....... - ::;., /~::. :..<1, ,::) 

M~ ~ if II if-! titct Ilflr/,kJk:afvW/l dJlrVJ·llrtJ!, I/lrz) 
/ D () f' -,' 
/'t:;j!-LU _ j/C- {;1~' (1 .......... ) rw,j, i~<~~l2 ... <J /~0t )~:.1 

:4,lj, . / /;/ (I-/,-, ....,;:r, /? ///, ,/' /) ,- /( , ,/,,' , .,/"' / // 0!/ /,.. , / ./ 2b-?:'--'7'.-;'~' ! /;l...-r/ ,~',/ ·72../ rr "/~ 7 / 
/ 

I . 'V~//, // 
v , /' ./' // 

('0 / ~i;' /c 
1\ 

~ ~J L/ ~' tr- ;Jl) ",,) ,/ 

i-r 011.;1 (')', --Jo~-<--- . ,L:t...1e G:<-C -1 LO, ,'~~iLj/ ~ / (.- "" 
a'7-"~c _Ac<-r.~/ C'L;'::'.-c-c-z-.-e[ C~, ~ / / I ''1 '''7' 

l'-./~~i/J IT -/ /. ,.. ,:7( 
'. / l~/ 

44:-'.2 ~ C!-£., D /~S".'5' /?;~d-:&// ~d.v9 / 
~-, 

'J , - ! J -. '/ , " I , 
-' ~. .:" >~ ::: -K:] .J~'\ K't::'" / L' c~ {I:_ f-""c L/ : .'j£:J i-, I ! / I!> _/,;;'lI 

~ . 
~,:7 /(.--/(&1-'.) ~ L. ! 

-
~,'/-:..-:--,~/.a. '" \ ,/./;: ~ ;:--/' 

I 71 /"~L ,/fl:' ,j:~ -: ('~-, / .. -'7-4 .-
/ [, ,~,c..[~ (J ~~-.YL.x/i C.- _ , ,1,//'",:0 

-;;:' // /, r '9 ,-/,', I (/,:' " '", ' 1)' :-- , 
,1_/ '~_~.~;~(;, / I) r" '7 i 

-t--. 
, _/0 L)'/ / 7\/,,,,,-1'1 t-. I ~ ') " - ) .... 

" 

"f f'. ... 

+-L~1 L ' ' 1-/ /1 Y 
- ;! 
.:.. /u r~L HI)u/\) t-"(,( .") C""i1 I (~'i.;: ! ,I (.~ ~:: ~1 

' 'i.'S-.> ~ /- ff1/ /7::::-~ r 6/{.:4./;>,{lS/C 5 WO?/"Z, 

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

CS-33 



VISITORS' REGISTER 

!~ !' 
. "-J,....! I 1,:(") I /~ I 

". I' 

I 

BILL NO .J:"7 .V'o i r7,r:'/~ '7 I,) . 

'7,"1 .. ~-::;'J 

SPONSOR 

DATE 

COMMITTEE 

/ " ::.") ( 

----------------------------- --------------------------------- ------_. 
NAME (please print) 

'\ ~-, 

j)/i (/ () ___ (/'}/L/' /) 0 /1/ 

RESIDENCE 
/l /) 

:t /~. '/i'r 1/'//'> - "'t-(,.-:; /vi 
/ -'::> 

C'~ /;./7-: 

mf a£,£<-' f1uxkn~,h 
.llf- G~rfl") tlMqlf/(S 

SUPPORT OPPOSE 

-;, '7 
/ /0-. 

; IE-

1/~ 
) 

."7,.... J 
/{ <-----

)IZ 

FOR! ,.. 




