
MINUTES FOR THE MEETING 
JUDICIARY COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

February 15, 1985 

The meeting of the Judiciary Committee was called to order 
by Chairman Torn Hannah on Friday, February 15, 1985 at 
8:00 a.m. in Room 312-3 of the State Capitol. 

ROLLCALL: All members were present with the exception of 
Representative Bergene. 

CONSIDERATION OF HOUSE BILL NO. 431: Hearing commenced on 
HB 481 with its sponsor, Rep. Ray Brandewie, District #49, 
testifying on its behalf. He said that this bill is an act 
which would prohibit an attorney from mentioning before a 
jury a sentence which may be imposed on a particular defen
dant. Rep. Brandewie said that this bill was introduced at 
the request of Judge Michael Keedy from Kalispell. 

Judge Michael Keedy, district court judge from the 11th 
Judicial District, appeared and offered testimony in support 
of HB 481. He pointed out that it is not the function of 
the jury to be concerned about a sentence which might pro
perly be imposed at the conclusion of the trial in the 
event that a defendant is convicted. That is exclusively 
within the province of the court to sentence according to 
law. It's perfectly consistent with the administration of 
our justice system in Montana that the division of respon
sibilities continue throughout the course of all criminal 
proceedings. The jury weighs the facts, makes the deter
mination of a defendant's guilt or innocence, and upon the 
finding of a verdict of guilt, it is then the judge's sole 
responsibility to make the proper determination as to an 
appropriate sentence. Judge Keedy pointed out that the new 
section of the bill clarifies the statute making it improper 
for any lawyer representing a party in a criminal case to 
make reference throughout the course of the trial, voir dire 
examination of perspective jurors, or during the examlnlng 
and cross-examining of witnesses of the sentence that may be 
imposed. 

There being no further proponents or opponents, Rep. Brandewie 
closed. 

The floor was opened to questions from the committee. 

Rep. Krueger asked Judge Keedy if this bill is parallel to 
the federal rules of criminal procedure. Judge Keedy was 
not certain that it was. 
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There being no further questions, hearing closed on HB 481. 

CONSIDERATION OF HOUSE BILL NOS. 380 and 577: Rep. Dorothy 
Bradley, District #79, appeared and offered testimony 
regarding these two bills. Rep. Bradley said the area of 
telecommunications is an enormously complicated field. 
She gave the committee some general history in regards to 
this subject. She spoke about the problems that are facing 
us and what the present situation is in Montana. She feels 
that HB 380 and 577 present several solutions. The pur
pose of this measure (HB 577) is to try to help Montana 
move from the regulated monopoly situation that it has had 
all these years into the competitive market, and allow com
petition to have its place. At the same time, the purpose 
of this measure would be to try to maintain universal 
service and keep it at an affordable rate so that no one 
will be thrown out of the system who is unable to afford 
a telephone. This legislation regulates what is referred 
"ho as a two-way switched voice grade access. She also sub
mitted copies of Statement of Intent. 

CONSIDERATION OF HOUSE BILL NO. 380: Rep. Bradley stated 
that under the present system, the co-ops were allowed to 
construct their own facilities as long as they didn't 
duplicate the other facilities. She said that in the "new 
world," (after the AT&T brea~up) there are many competitors 
coming in. The effort taken in this measure is to free 
up the co-ops along with bringing up everybody else, and 
allow them to duplicate services just like everyone else 
will be duplicating services. This would allow the co-op 
customers to get better service at a cheaper rate. 

Cal Simshaw, staff attorney for the Public Service Commission, 
testified in support of the bill. He said the PSC requested 
that HB 577 be introduced because the commission believes 
that the point has been reached in the evolution of tele
communications in Montana where a rewrite of the telecommu
nications statutes is required if the people of Montana are 
to participate in the benefits of competition in the industry. 
A copy of his testimony was marked Exhibit A and is attached. 

Jack Ramirez, representative from District #87, urged the 
committee to support both HB 380 and HB 577. 

Jim Hughes, representing Mountain Bell Telephone, testified 
before the committee. Mr. Hughes described to the committee 
what has happened in the last couple of years that has 
changed some of the ways in which business has been done in 
the past in this particular arena and how HB 577 addresses 
this issue. 

John Scully, representing AT&T, pointed out that the efforts 
as addressed in HB 577 is one that needs the committee's 
support as a result of the compromises that have been on
going during the last few months. He asked the committee to 
pass the bill. 
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Mary Buckley, representing MCI Telecommunications Corporation, 
testified as a proponent to the bill. She submitted the MCI 
statement (Exhibit B) which described some background on MCI. 
She informed the committee although MCI is not in business 
in Montana at present, they hope to be in the near future. 
In reviewing the bill, she sees some concerns that may pro
hibit MCI from coming into the state. They support the in
tent of the bill which provides competition. They also 
support the orderly transition ~nto competition. However, 
they do not see in the bill a provision for orderly transi
tion. There are no standards or no trigger mechanisms that 
would define competition. She further stated that Mountain 
Bell currently has 100% of the market or close thereto. If 
MCI were to come in and gain 2% of the market, that would 
not be full competition. Another concern MCI has with the 
bill is the portion dealing with prohibition of cross-sub
sidization of predatory prices. She submitted some language 
for the committee's consideration which she feels would 
tighten up this intent -- they actually made it stronger to 
insure that all the minimum costs, in terms of the maximum
minimum rates that are set, that the minimum costs would be 
cost compensatory. We feel that this is the key to avoiding 
predatory prices. (A copy of her suggested amendments were 
marked Exhibit C and attached hereto.) 

Dick Thronson, general manager of Valley Real Telephone 
Cooperative and Valley Electric Cooperative of Glasgow, 
testified in support of HB 380. He addressed another 
problem that the cooperatives have because of the law re
stricting duplication of provision. In many cases because 
of the duplication law, they are prevented from consolidat
ing through their own network and often prevented from 
using modern technology. They feel they should be allowed 
to compete on an equal footing with the rest of the carriers. 

Jay T. Donnen, manager of the state Association of Electric 
and Telephone Cooperatives, testified in support of both 
HB 380 and HB 577. 

There being no further proponents, Chairman Hannah requested 
the opponents to testify at this time. 

OPPONENTS: 

Kurt Furst, regional manager of state legislative affairs for 
GTE SPRINT, stated that HB 577 does contain certain positive 
features; however, it represents an overly hroad, and an 
unnecessary stab at deregulation which may well harm the 
development of competition in Montana. A copy of his written 
testimony was marked Exhibit D and attached hereto. He did 
state that GTE SPRINT is not opposed to HB 380. 

There being no further opponents, Rep. Bradley closed on 
both HB 380 and HB 577. 

The floor was opened to questions from the committee. 
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In response to a question asked by Rep. Addy, Mr. Furst 
stated that the intent of these bills has nothing to do 
whatsoever with local rates. They are still regulated. 
The local service rates are going to go up whether this 
bill is passed or not. He doesn't feel that Mountain 
Bell would say that they don't intend to raise local rates 
if this bill passes. 

Rep. Keyser asked Cal Simshaw if he has a problem with 
the time frame pointed out on page 7 of the bill. Mr. 
Simshaw stated that the commission does not. 

Jim Paine, Montana Consumer Counsel, addressed one of 
Rep. Krueger's questions. He said the counsel is statutorily 
charged with representing the consumers of the state before 
the PSC and appropriate courts. Mr. Paine further stated 
that he supports the bill because he feels something must 
be done. This bill does not address the problems that are 
going on nationally -- the forces that are going to cause 
upward pressure on local exchange rates. There is not much 
that one is going to be able to do about the competition 
that is coming. He feels that it is important to allow 
the existing telephone companies to compete. He feels there 
are safeguards in the bill. 

Following a period of general questioning, hearing closed 
on HB 380 and HB 577. 

CONSIDERATION OF HOUSE BILL NO. 541: Rep. Paula Darko, 
District #2, testified as HB 541's chief sponsor. She 
informed the committee that Judge Robert M. Holter from 
the 19th Judicial District, requested the introduction of 
HB 541 due to some of the problems he was experiencing as 
a judge. HB 541 is an act providing that a party who un
reasonably and vexatiously multiplies legal proceedings is 
responsible for payment of increased court costs, attorney 
fees, and other expenses. 

Judge Robert M. Holter, 19th Judicial District, testified 
in support of the bill. He does not view this bill as an 
anti-lawyer bill; but rather, he views this as a pro-lawyer 
bill. He has had problems with pro se appearances, and he 
has had problems with lawyers who just simply conduct their 
proceedings by fouls. 

Judge Michael Keedy, 11th Judicial District, testified in 
support of this bill. He pointed out that there is a tempt
ing opportunity in nearly every litigation for a lawyer or 
his client or party appearing on his own behalf to abuse the 
judicial process to his or her convenience for tactical rea
sons pr for personal gain or the satisfaction of vengeful 
motives. This bill would remedy that problem somewhat. 

There being no further proponents or opponents, Rep. Darko 
closed. She said the bill is needed, and it is patterned 
after federal code. 
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Chairman Hannah opened the floor up for questions and answers. 

Rep. Mercer stated that he feels this bill is needed, but he 
is concerned about the statute. He feels the language in 
the title of the bil:l "multiplies the proceedings" is pretty 
lose language. Judge Holter said he took this particular 
language from 28 USCS §1927. He said it just simply means 
to expand it beyond the normal types of thing that would be 
done in the presentation of a court case. 

In response to a question asked by Rep. Mercer, Judge Holter 
felt that dismissing a case would be a rather harsh remedy. 

In response to a question asked by Rep. Krueger, Judge Holter 
said that this legislation wouldn't act as a deterrent from 
preventing cases such as the ones described from being filed; 
it is a protection for those who have to deal with unreason
able parties in the course of litigation. 

There being no further questions, hearing closed on HB 541. 

CONSIDERATION OF HOUSE BILL NO. 585: Rep. R. Budd Gould, 
District #61, chief sponsor of HB 585, testified before the 
committee. This is an act to revise the sentence review 
procedure; providing that any interested person may parti
cipate in review proceedings. 

Judge Michael Keedy, 11th Judicial District from Flathead 
County, testified as a proponent to HB 585. He mentioned 
that the Sentence Review Board is really an arm or extension 
of the Montana Supreme Court. It is a three-member panel of 
district court judges. These members are appointed on a 
rotating basis from time to time by the chief justice of the 
Montana Supreme Court. Judge Michael Keedy pointed out that 
Senator Bob Brown has introduced SB 150 which would have 
abolished outright the Sentence Review Board. That is 
apparently too radical an approach for the tastes of the 
members of Senate Judiciary Committee who have either killed 
or tabled the bill. He said that Rep. Gould did agree at 
Judge Keedy's request to sponsor HB 585. HB 585 is a more 
modest approach to some of the perceived deficiencies or 
defects in the procedure under which sentence review now 
functions. Judge Keedy feels this is a good first step to 
correcting those problems. It is his feeling that a person 
who has the ability to further enlighten the board as to a 
hearing on a particular defendant, should be able to parti
cipate in that Sentence Review Board hearing. He further 
stated that the sentencing judge is in the best position to 
enlighten the board. 

There being no further proponents or opponents, Rep. Gould 
closed. 

The floor was opened up for questioning. 
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Following some general questions, hearing closed on HB 585. 

CONSIDERATION OF HOUSE BILL NO. 473: Bob Pavlovich, District 
#70, chief sponsor of HB 473, appeared and offered his testi
mony. A copy of his written testimony was marked Exhibit E 
and attached hereto. Rep. Pavlovich also submitted a written 
statement of John Mahan's which was marked Exhibit F and 
attached. 

PROPONENTS: 

Rich Brown, administrator of the Veteran's Affairs Division, 
and the senior vice commander for the disabled American 
Veterans for the state of Montana, testified as a proponent. 
He believes that HB 473 will do little more than return 
veterans' preference to its pre-Crabtree status. It will 
re-establish the point system that was eliminated by the 
special session. The system does give employers definte 
guidelines in their hiring practices. Mr. Brown told the 
committee that the veterans of Montana are asking the 
committee to return our pre-Crabtree preference and provide 
the state of Nontana with a workable veterans' preference 
law. 

A spokesman for the American Legion, testified in favor of 
HB 473. He pointed out that HB 473 is pretty much in line 
with the federal codes with perhaps a few exceptions. 

George Poston, deputy vice commander of the Lewis and Clark 
chapter of the American Disabled Veterans, spoke on behalf 
of the bill. A copy of his written testimony was marked 
Exhibit G and attached hereto. 

Larry Longfellow, state commander of the Veterans of Foreign 
Wars, wished to go on record as supporting this legislation. 

Bill Wilson, national service officer for the American Ex
prisoners of War, testified in support of the bill. 

John Sloan, representing the Nilitary Order of the Purple 
Heart, stated that the issue today is the impact the state 
Equal Rights Amendment may have on veterans' preference. 
This impact is set forth by the testimony of Dean K. Phillips, 
national judge advocate of the Nilitary Order of the Purple 
Heart as set forth on February 21, 1984 before the U.S. 
Senate Committee on Judiciary and the Subcommittee on the 
Constitution. A copy of that particular document was marked 
Exhibit H and is attached hereto. 

Bob Chilton, member of the American Legion and the DAV, 
wished to go on record as supporting this bill. 

Barbara NcDonaugh, state president of the American Legion 
Auxiliary, wished to go on record as supporting this bill. 
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Joe Brand from Helena, stated he feels very strongly about 
the veterans' preference act. He reviewed some of the things 
that he tried to propose in the special session in HB 9 that 
was rejected. He feels that in the special session, the 
veterans were neglected completely, and he feels that some
thing has to be done. He further stated that the veterans 
are not going to be happy unless they have an act that is 
fair to all. 

Senator Bob Williams, District #15, testified in support 
of the bill. He pointed out that most veterans know the 
world doesn't owe them a living; however, Senator Williams 
feels that society may owe them a few things. He urged 
the committee to pass HB 473. 

Kelly Holms appeared and offered testimony in support of 
HB 473. She informed the committee that her father, Major 
David H. Holms died in the Vietnam War. 

Dan Antonietti, state director for Veterans Employment and 
Training, the U.S. Department of Labor, appeared and offered 
testimony in support of the bill. He submitted testimony 
and other material dealing with the veteran's preference 
issue. The packet was marked as one exhibit (Exhibit I) 
and attached. 

OPPONENTS: 

Laurie Lamson, president of the Women's Lobbyist Fund, 
testified before the committee in opposition to HB 473. 
A copy of her written testimony was marked Exhibit J and 
attached hereto. 

Mary Lou Garrett, representing the Interdepartmental 
Coordinating Committee for Women (ICCW), testified as an 
opponent to this bill. A copy of her written testimony 
was marked Exhibit K and attached hereto. 

Vivian Crabtree, representing the Governor's Committee on 
Employment of the Handicapped, testified against HB 473. 
A copy of her statement was marked Exhibit L and attached. 

Teresa Graham, representing the Department of Labor and 
Industry Committee for Women, stated her opposition to 
this bill and submitted a copy of her written testimony 
which was marked as Exhibit M. 

Chip Erdmann, representing the Montana School Board Asso
ciation, feels that the school boards should be excluded 
from the bill. 

Nancy Harte, representing the Montana Democratic Party, 
spoke against HB 473. A copy of her written testimony 
was marked Exhibit N and attached hereto. 

Eric Feaver, president of the Montana Education Associa-
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tion, stated that although he is sympathetic with the 
veterans, he feels that in regards to school districts, 
HB 473 is unwise, unnecessary and premature. He pointed 
out that currently veterans are teaching now in Montana 
schools. He said that MEA prefers the 1983 special session's 
resolution of this issue. He said that if this committee 
does pass this legislation he urged the committee to amend 
school districts out. If the committee cannot amend school 
districts out of the bill, he asked the committee to limit 
the exercise of the preference to a limited period of time 
after eligibility, and eliminate the super seniority for 
veterans teaching in school districts where no collective 
bargaining reduction in force policy exists. Also, he asked 
the committee to exempt school districts from the bill's 
mandate for a scored test to determine who shall teach in 
that school. 

Bob Liston, the handicapped employment coordinator for the 
state of Montana, wished to.go on records as opposing the 
bill. 

Jane Lopp, representing the Montana Federation of Republican 
Women, stated that the federation feels that the best 
qualified people are the ones who should be employed by 
state, local government and schools. 

Ellen Feaver, director of the Department of Administration, 
appeared and offered testimony in opposition to HB 473. A 
cbpy of her written testimony was marked Exhibit 0 and attached. 

Dave Wilcox, representing the city of Missoula, wished to 
go on record in opposition of this bill. He feels the 
current law meets the needs of veterans' preference. 

Kathy Karp, representing the Montana League of Women Voters, 
went on record as opposing the bill. A copy of her written 
testimony was marked Exhibit P and it is attached. 

Bev Gibson, representing the Montana Association of Counties, 
spoke in opposition to HB 473. A copy of her testimony was 
marked Exhibit Q and is attached. 

There being no further opponents, Rep. Pavlovich closed. 
Rep. Pavlovich stated that he forgot to submit an amendment. 
Said amendment was marked as Exhibit R and attached hereto 
for the committee's future consideration. 

ADJOURN: A motion having been made, and that motion having 
been seconded, the meeting adjourned at 12:00 noon. 

TOM HANNA~n 
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49th Legislative 

STATEMENT OF INTENT 

BILL NO. 

LC 1105 

As stated in the purpose section of the act, it is the 

intent of the legislature to maintain universal 

availabili ty of basic telecommunications 

affordable rates. At the same time, the 

service at 

legislature 

desires to make available to the general public the rapid 

advances in telecommunications technology brought about by 

competition. It is the intent of this act to provide the 

regulatory flexibility necessary to allow a transition to a 

competitive market environment in the telecommunications 

industry. 

Under prior law there was no mechanism that would 

allow telecommunications 

competitive situations. 

utilities 

It is the 

to respond 

intent of 

to 

the 

legislature that the public service commission now have the 

authori ty to permit flexible pricing in those instances 

where it will promote healthy competition. For example, if 

two telecommunications utilities are effectively competing 

to provide long distance service to a market, the 

commission may allow those companies to change their rates 

without commission approval in response to competition. 

Depending upon the circumstances, the commission may 

detariff rates for the competitive services or allow the 



telecommunications utilities to operate within permissible 

price ranges or implement some other form of regulation 

that is less restrictive than total rate regulation. 

The legislature intends that the commission retain the 

power to protect ratepayer interests by totally regulating 

the rates for telecommunications services that are provided 

on a monopoly basis. It is intended that the commission be 

authorized to examine each service and market to determine 

when market conditions rather than total rate regulation 

can be relied upon to assure that adequate service will be 

provided at reasonable rates. 

It is further intended that the commission have 

authority to take those actions necessary to assure that 

revenues from regulated telecommunications services are not 

used to subsidize nonregulated operations. 

It is intended that the commission have authority to 

adopt rules, if needed, to develop standards for evaluating 

market conditions and criteria for determining that 

detariffing or rate flexibility is appropriate. The 

commission may also implement, by rule if necessary, such 

reporting requirements as are required to permit a proper 

allocation of common or joint costs and investments. 
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49th Legislative 

STATEMENT OF INTENT 

BILL NO. 

s77 

LC 1105 

As stated in the purpose section of the act, it is the 

intent of the legislature to maintain universal 

availability of basic telecommunications 

affordable rates. At the same time, the 

service at 

legislature 

desires to make available to the general public the rapid 

advances in telecommunications technology brought about by 

competition. It is the intent of this act to provide the 

regulatory flexibility necessary to allow a transition to a 

competi ti ve market environment in the telecommunications 

industry. 

Under prior law there 

allow telecommunications 

competitive situations. 

was no mechanism that would 

utilities 

It is the 

to respond 

intent of 

to 

the 

legislature that the public service commission now have the 

authori ty to permit flexible pricing in those instances 

where it will promote healthy competition. For example, if 

two telecommunications utilities are effectively competing 

to provide long distance service to a market, the 

commission may allow those companies to change their rates 

without commission approval in response to competition. 

Depending upon the circumstances, the commission may 

detariff rates for the competitive services or allow the 



1-' telecommunications utilities to operate within permissible . "', 
price ranges or implement some other form of regulation 

that is less restrictive than total rate regulation. 

The legislature intends that the commission retain the 

power to protect ratepayer interests by totally regulating 

the rates for telecommunications services that are provided 

on a monopoly basis. It is intended that the commission be 

authorized to examine each service and market to determine 

when market conditions rather than total rate regulation 

can be relied upon to assure that adequate service will be 

provided at reasonable rates. 

It is further intended that the commission have 

authority to take those actions necessary to assure that 

. \ 
revenues from regulated telecommunications services are not 

used to subsidize nonregulated operations. 

It is intended that the commission have authority to 

adopt rules, if needed, to develop standards for evaluating 

market conditions and criteria for determining that 

detariffing or rate flexibility is appropriate. The 

commission may also implement, by rule if necessary, such 

reporting requirements as are required to permit a proper 

allocation of common or joint costs and investments. 

-2-
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EXHIBIT A 
2/15/85 
BB 380 & 577 

TESTIMONY OF THE MONTANA PUBLIC SERVICE COMMISSION 
IN SUPPORT OF H.B. 577 

The Montana Public Service Commission requested that H.B. 

577 be introduced because the Commission believes that the point 

has been reached in the evolution of telecommunications in Montana 

where a rewrite of the telecommunications statutes is required if 

the people of Montana are to participate in the benefits of 

competition in the industry. Nonetheless, H.B. 577 should not be 

perceived as a "competi tion at any cost" bill. The bill recog-

nizes a continued role to be played by the Commission and regula-

tion as a transition is made toward a fully competitive industry. 

As is stated in section 2, the overriding purpose of the 

bill is to maintain the universal availability of basic telephone 

servlce at affordable rates. Only if it can exist without jeopar

dizing that purpose will the bill qllow untariffed competition in 

the provision of basic telephone service. 

One of the major functions of the bill is to redefine what 

it is that the Commission is to regulate. The bill provides a 

much narrower scope of regulation than is present in the current 

law. The current law regulates many services that would not 

continue to be regulated under H.B. 577. Examples of these 

servlces include: radio common carrier and paging serVlces, 

cellular mobile services, customer owned COln telephones, hotel 

and motel services, telephone answering services, WATS resale, 

and private line services. The Commission believes that these 

types of services need not continue to be regulated for several 

reasons. 
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Many of these serV1ces came about long after the current law 

was originally enacted in 1913. Therefore it is questionable 

whether the legislature ever intended that they be regulated. 

These services are for the most part highly competitive. There 

are sufficient market forces present that regulatory oversight is 

not necessary to protect consumers. By ceasing to regulate these 

services the Commission can refocus its regulatory resources on 

the area of basic telephone serV1ce. Regulatory effort can be 

better spent on basic services because this is the area most 

vital to the needs of the people and the most likely to be pro

vided on a monopoly basis. 

A second function of the bill is to provide needed regulatory 

flexability. Competitive situations are arising even in the area 

of basic telephone service. H.B. 577 would allow the Commission 

to evaluate whether such competition 1S at a level sufficient 

that market forces will protect consumer interests in lieu of 

total rate regulation. If the Commission determines this to be 

the case in a particular market, the bill would authorize detar

iffing or the setting of permissable pr1ce ranges. 

Under the bill the Commission would continue to exerC1se 

total rate regulation where a monopoly still exists in the provi

sion of basic telephone service. The bill further provides that 

the Commission is responsible for assuring that telephone com

panies do not subsidize competitive activities with revenues from 

monopoly services. 

In summary the Commission believes that H.B. 577 would allow 

a focusing of regulation in the area where it is really needed 

and will facilitate the withdrawal of regulatory oversight in 

favor of healthy competition where appropriate. 
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Mel STATEMENT 
MCl WEST 

EXHIBIT B 
2/15/85 
HB 577 

In the January 14 BUSINESS WEEK, an article stated, "The outlook 
for the telecommunications industry in 1985 can be summed up in 
one word: turmoil." That article went on to state that 
deregulation and the breakup of the Bell System have transformed 
most parts of the telecommunications industry into a free-for
all. "Companies ••• will have to spend megabucks in 1985 simply to 
ensure that they survive, if not prosper, in an inevitable 
business shakeout. Profits may be thin as a result. Nowhere is 
the competi tion likely to be stiffer than in $40 billion long
distance sector of the business. Moving toward cost-based 
pricing is creating a lot of problems, often more political than 
economic. In any case, the AT&T breakup is now a fact, and 
deregulation must be allowed to proceed." 

The industry has been many years getting to this point since 
Congress passed the Communications Act of 1934. Many legal, 
regulatory, and competitive amendments have changed this concept 
during the intervening years. The first anti-trust suit filed by 
the U.S. Department of Justice occurred in 1949 and was settled 
in 1956 with a consent decree limiting AT&T to the provision of 
communications services and the manufacture of equipment to 
provide those services. 

In 1968, the FCC "Carterfone" decision allowed other 
manufacturers equipment to be connected to the phone network. 
This was followed in 1969 by permission being granted to MCl to 
build and operate a microwave link providing telephone service 
between St. Louis and Chicago in direct competition with AT&T. 

In 1974, the now famous anti-trust suit which ultimately resulted 
in divestiture was filed by the Department of Justice against the 
Bell system. 

By 1977, the courts had allowed MC I and other competi ti ve 
carriers to connect with the local exchange service to provide 
regular long distance service in direct competi tion with AT&T. 

In 1980, the FCC decided in the "Computer Inquiry II" case that 
AT&T and others would be allowed to offer unregulated services 
and equipment only through fully separated subsidiaries. This 
meant that regulated portions of the company with guaranteed 
rates of return would not be allowed to subsidize other 
activities. 

In 1980, the FCC embraced the concept of telecommunications 
competition by establishing a streamlined approach to regulation, 
differentiating between dominant and non-dominant carriers wi th 
regard to the application of regulations. 



In 1982, AT&T entered into a consent decree terminating the anti
trust suit brought by the Department of Justice causing the 
divestiture of the local operating companies. That decree, 
known as the Modification of Final Judgment (MFJ), became the 
road map directing the subsequent breakup of AT&T. 

The MFJ established local access transport service areas (LATAS) 
that apply to the Bell operating companies and not to independent 
phone companies. The LATAS are artificially derived areas 
developed wi thin the territories served by the Bell operating 
companies. The LATA boundaries extend beyond the local exchange 
areas and wi thin these areas the Bacs are allowed to compete. 
They are relevant primarily as lines of demarcation for puposes 
of dividing assets and other interests between AT&T and the seven 
regional holding companies. 

In ordering the di vesti ture, Judge Green acknowledged that the 
long distance market lent itself to the development of 
competition. He also recognized that the previously existing 
monopoly relegated long distance companies other than AT&T to 
inferior access to the local exchange system. In order to 
achieve a more equal footing with AT&T's access, the judge ruled 
that all long distance companies be offered "equal access" to the 
central office of local companies. This legal requirement is 
on ly directed at the Bell operating companies and to GTE 
operating companies, after that company acquired Sprint. 
Independent telephone companies are not required to provide equal 
access to the other common carriers. 

The process of offering equal access began in 1984 and is due to 
be completed according to a phased schedule in 1987. Not all 
Bell or GTE central offices will be affected by this conversion. 
Those offices with less than 10,000 station lines or those 
offices where such a change is not economically feasible will not 
offer equal access. 

MCl is a relatively new player in the field of 
telecommunications. It was the first of the so-called "other 
common carriers", which were AT&T' s direct competi tors in the 
prOVision of long distance, intercity telecommunications service. 
MCl provides long distance telephone service over a network 
composed of microwave, fiber optic and satellite fac-ilities, 
connecting with the local operating companies to originate and 
complete the calls. 

MCI consists of a parent company, MCI Communications Corporation, 
and four subsidiaries: 1) MCl Te lecommunications Corporation, 
which provides long distance telecommunications services 
throughout the contiguous United States, Hawaii, Puerto Rico, the 
Virgin Islands, and parts of Canada; 2) MCI International, which 
provides international record, voice and data services to over 
100 countries; 3) MCl Airsignal, the fourth largest paging and 
mobile phone service provider in the country; and 4) Mel Digital 
Information Service Company, which provides specialized high 
speed data transmission serVlces, including MCl Mail. 
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Mcr was first incorporated in 1968 as Microwave Communications of 
America. After changing its name in 1971 to Mcr Communications 
Corporation, the company commenced commercial operations with a 
single microwave route to provide telephone service between 
Chicago and St. Louis in January, 1972 under authority granted by 
the FCC. 

Since 1972, MCI's steadily growing community of customers has 
enjoyed the benefits of lower cost telephone service and broader 
choice. MCI now provides interstate long distance service to 
almost 2 million residential customers and over 350,000 
commercial customers in more than 362 cities. In addition, over 
22 states have now permitted Mcr to offer low cost, alternative 
telecommunications services on an intrastate basis. 

Generally, MCI provides two main types of services: metered usage 
and flat rate service. The main types of metered use services 
are the familiar Execunet Service, which is available for both 
business and residential users, and MCr's Network Service, which 
is designed for large volume business customers and generally 
competes wi th AT&T's WATS service. In addition, Mcr offers its 
customers alternative dedicated private line services that are 
offered in a number of configurations depending on the needs of 
the individual customer. 

With its national network, MCI is the second largest 
interexchange carrier in the market. However, even as the second 
largest, MCr's business constitutes only approximately 4% of the 
$40 billion telecommunications market in the United States. 

Despite its infancy, the new competitive environment holds 
benefits for all consumers. The industry will eventually be 
genuinely competitive, driven by the marketplace and quick to 
embrace technological innovations. Competition will provide the 
necessary incentive to streamline costs# prevent uneconomic 
bypass, and increase the choices avai lable to the consumer and 
stimulate further economic development. It is imperative that 
this budding competitive development is not hampered by 
redundant regulation or threatened by anti-trust activity. 

Mcr is committed to the principles of robust competition and 
universal service. In order to ensure these principles, a 
positive regulatory environment must be created. An environment 
that encourages competition and promotes customer choice, while 
protecting ratepayers from monopoly abuses and preserving 
universal service. 

Such an environment is founded on nei ther total regulation or 
total deregulation, but on a balanced approach. MCI believes 
that statewide competition should be encouraged as a matter of 
pol icy and carriers who do not possess market power shou ld be 
regulated differently from those carriers who dominant the 
market. Ultimately, there should exist a transition towards less 
regulation for all carriers. 



The regulatory body with jurisdiction of this issue should have 
the flexibility to deal individually with each carrier and have 
the authority to waive those restrictions that are inappropriate 
given the carrier's relative strength in the market place. 

The FCC has adopted a streamlined regulatory approach, 
recognizing the relative differences in market power between the 
various carriers and understanding how such differences can 
threaten the development of true competition in the 
telecommunications field. Such an approach on the state level 
would establish consistency and create a stable environment for 
the non-dominant carriers. Regulatory restrictions should be 
limited only to those necessary to prevent abuse of market 
power. Adopting standards that make the dis tinction between a 
dominant and non-dominant carrier would encourage the transition 
to a fully competitive market. 

One way to create this distinction is to base the deregulation of 
a telecommunications company on the existence of effective 
competition as to that company. This determination may be based 
upon a variety of factors such as the availability of equal 
access, the number and size of competitors, the market growth and 
share of competitors, and the existenc of other carriers who 
provide functionally equivalent service to the public at 
competitive rates terms and conditions. 

It is undisputed that the telecommunications industry is highly 
capital intensive. Removal of regulatory obstacles creates an 
opportuni ty for competi tion to flourish, but years of planning, 
capital formation, construction and marketing will be required to 
make competition an established fact. Until competition is more 
than nominal, the traditional premise for regulation of a 
dominant carrier, the protection of the public and other 
providers from abuses of monopoly power, remains. 

4 
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(406) 449-6191 

TO: 

FROM: 

RE : 

Representative Dorothy Bradley 
Members of House Judiciary Committee 

Danny Oberg ~~ 
Commissioner {Va. II ( 
HB 577 
Amendments 

February 15, 1985 

The Co~~ission would like to clarify the intent and effect of HB 577 -
the telecommunication bill now 'before your Committee. 

I think it is regret-able that the testimony before the Committee may 
have given the impression that the bill was designed to protect Moun
tain Bell and AT&T revenues and discourage the introduction of com
petition from companies like MCI and GTE-Sprint. The intent is just 
the opposite - encourage competitive telephone services wherever it 
makes economic sense. As written, the bill doesn't protect Mountain 
Bell from competition, rather it only allows the Bell companies to 
compete on a comparable basis with new competitors on the market. 

It may protect Hountain Bell from losing all of its major customers. 
If a competitor can beat the Bell price because of lower costs, bypass 
of the Bell system should occur. Currently, Mtn Bell and the rate
payer are not protected from losing major revenues because current 
communication law prevents the Bell companies from competing on an 
equal basis with other suppliers of service like GTE-Sprint. The bill 
remedies this. 

The Commission finds merit in two of the MCI amendments. MCI amend
ment #3 is designed to clarify that if detariffing occurs, the price 
range must indeed be cost compensatory to avoid predatory pricing. 
The Commission would recommend acceptance of Amendment #3 in this 
language: 

Page 5, line 16-17 

change to read: (d) establish only minimum rates, only maxi
mum rates, or permissible price ranges so long as the minimum 
rates are cost compensatory. 

MCI Amendment #8 is also acceptable as it serves to recognize that 
applicable antitrust laws will also impact the transition. 

Consumer Complaints (406) 444·6150 



February IS, 1985 - Representative Dorothy Bradley and 
I1embers of House Judiciary Committee 

The Commission strongly resists the arguments and amendments presented 
by MCI and Gte-Sprint to alter the forebearance from regulation as 
designed in Sections 7 and 8 in favor of the MCI-GTE proposal, which 
would prevent the Bell Company from having price flexibility to try to 
meet competitive bids. We believe that the regulated utility has 
more concern for its financial viability than to offer below cost 
price bids. Finally, predatory pricing on the part of Bell would 
expose the company shareholders to major vulnerability, as the Commis
sion retains final review of the contract in its general rate reviews. 
HCI and GTE Sprint are asking the Judiciary Committee to adopt a 
concept that would give them an unfair bidding advantage. If Mountain 
Bell loses its major customers, it should be because thAj.r cos~~ are 
excessive and can't compete on the basis of price,not because of reg
ulatory restrictions. 

The Commission also believes the passage of Rep. Dorothy Bradley's 
other bill, HB 380, is an appropriate legislative response to dives
titure and supports its enactment into law. We believe both bills 
are important and can stand on their own merits. 

In summary, we believe HB 577 is in the public interest and creates 
the grounuwork the Commission needs to deliver the benefits of the new 
competitive telecomnlunication era to the ratepayer. If this bill 
fails, the ratepayer will see few benefits and only major costs from 
divestiture. 



Suggested amendments for HB 577: 

1) Page 2, 1 ine 19 

EXHIBIT C 
2/15/85 
liB 577 

change to: "communi cati ons whi ch ori ginate and termi nate" 

2) Page 2, line 23 

change to: provision of customer premise terminal equipment 
used to originate or terminate such service 

3) Page 5, line 16-17 

change to read: (d) establish only minimum rates, or 
permissible price ranges so long as the minimum rate 
is fully compensatory. 

4) Page 6, line 6 

change "shall" to "may" 

5) Page 7, 1 i ne 5 

delete: "The commission shall deny the application only upon 
a finding that" 

insert: "In considering the application, the commission shall 
review all relevant factors including, but not to limited to, 
the effect of forbearance on the regulated revenue requirements 
of the company making the application, whether the application 
is incomplete, or whether the subject or similiar service is 
not being offered to the customer by parties other than the 
applicant." 

6) Page 7, line 17 

insert: ... negotiations, and prior to the execution of 
any contract, the provider of regulated telecommunications 
service shall file with the commission the proposed 

final contract ... 

7) Page 8, line 1 

insert (after the sentence): II Revenues and expenses 
incurred in the providing of services under this section 
shall not be attributed to or be subsidized by services 
that are not regulated." 

8) Page 11, add New Section: 

Nothing in this chapter shall in anyway preempta, abrogate 
or effect any right, liability, or obligation arising from 
any federal or state law regarding unfair business practices 
or anti-competitive activity. 



TESTIMONY OF KURT FURST 

GTE SPRINT 

EXHIBIT D 
2/15/85 
HE 577 

BEFORE THE MONTANA STATE LEGISLATURE 

SENATE JUDICIARY COMMITTEE 

FEDROA~Y 15, 1985 

Bello Mr. Chairman and membe.rs of the Committee. My name 1s 

Kurt Furst and I am Reqion~l Manager of state Legislative 

Affairs for GTE SPRINT. I appreciate this opportunity to appear 

before the Committee to h19hliqht for you some of SPRINT's views 

On the proper apprQ~ch towards aohievtnQ an ordorly transitiotl 

to full and fair competition. 

By way of background, SPRINT is a 10n9 distance telephone 

company which serves more than a million customers in homes and 

businesses nationwide. Our services are available 1n over 360 

metropolit~n ~reas in the united States and SPRINT interstate 

calla may be made to any telephone in the country. For the _ 

record, SPRINT has not yet sought authority to offer intra-state 

service in Montana. 

AS I will mention, BB 577 does contain certain positive 

features. Overall, however, it represents an overly broad, ~nd, 

~ at the this, unnecessary stab at deregulation which may well 



( harm the development of competition in Montana. Sprint does 

agree with the bill goal of introducing competition into Montana 

by way of "an orderly transition. ft This approach recognizes the 

many changes occurring in the industry today. , 

The bill before you today is premised on the belief that 

competition in telecommunications markets, to the extent it is 

consistent with universal service, is to be encouraged. 

Competition is recognized as the-bast way to assure consumers 

access to the rapid advances being made in teleeOmfuunications. 

In the long distance telephone market, this means lower cost and 

a wider array of services. 

The bill correctly recognizes that the movement towArds a 

truly competitive marketplace requires an orderly trAngition. 

Until full blown competition exists, SPRINT believes certain 

regulatory protections, which are absent from the bill, must be 

maintained. 

The bill fails to recognize certain basic facts and thus. 

fails to ensur~ the orderly dev~lopment of effective competition 

in Montana. Some telecommunications providers, due to factors 

such as a 10n9 history, captive customers, and provision of 

monopoly services are dominant. These companies 

-2-
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are not competitive and have the ability to singlehandedly 

influenee market prices to the detriment of competition. These 

companies and their services should not be deregulated. To the 

extent any deregulat ion i5i1 undart.kQn, thQ Cornrnic;c; ion mast ba·- .......... - - ... . 

provided specific guidelines so it oan ensure there is indeed 

effective competition. 

Again, we appreciate this opportunity to highlight some of 

SPRINT's concerns. We hope to work with the committee and its 

staff if it chooses to move forward and further develop 

appropriate legislation. I would be happy to respond to any 

questions you might have. 

, 
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OPENING STATEMENT 

EXHIBIT E 
2/15/85 
HB 473 

ROBERT J. PAVLOVICH 
LEGISLATOR - SILVER BOW COUNTY 

MR. CHAIRMAN; DISTINGUISHED MEMBERS OF THE JUDICIARY 

COMMITTEE OF THE HOUSE; LADIES AND GENTLEMEN: 

I AM BOB J. PAVLOVICH, ONE OF THE TWENTY SPONSORS 

OF HB473, WHICH BILL, IF PASSED, WILL IN MY OPINION CORRECT 

THE DEFICIENCIES OF THE BILL PASSED DECEMBER OF 1983. 

I BELIEVE THAT THE LEGISLATIVE ASSEMBLIES OF THE 

PAST HAVE BEEN CORRECT IN GRANTING VETERANS PREFERENCE IN 

EMPLOYMENT IN THE STATE OF MONTANA. WHAT WAS DONE IN 1983 

WAS TO REJECT IN LARGE PART WHAT ALL OF THE PAST LEGISLATIVE 

ASSEMBLIES HAD DONE FOR THE VETERANS OF THIS STATE; NOW I 

WISH TO RECTIFY THAT DECISION. 

MANY MONTHS AGO I ASKED THE LEGISLATIVE COUNCIL 

TO PREPARE A BILL WHICH WOULD FOLLOW THE FEDERAL GUIDELINES 

AS TO EMPLOYMENT OF VETERANS. THIS IS WHAT HB473 DOES. 

UNDER THIS BILL WE GIVE FIVE POINTS TO VETERANS 

IN EMPLOYMENT IN THE STATE OF MONTANA, ALONG WITH HANDICAPPED 

PERSONS. THE REASON FOR THE HANDICAPPED PROVISION IS THAT 

THEY WERE FIRST PUT IN TO THE VETERANS PREFERENCE ACT IN 

1927 AND HAVE BEEN INCLUDED EVER SINCE. 



THE BILL GRANTS TEN POINTS TO ALL SERVICE CONNECTED 

VETERANS IN EMPLOYMENT AND THIS IS ALSO THE POSITION OF THE 

FEDERAL GOVERNMENT. 

WE HAVE PROVIDED IN THIS BILL A WAY THAT NO VETERAN, 

UNLESS QUALIFIED, CAN RECEIVE AN APPOINTMENT UNDER THIS ACT. 

THIS IS DONE BY REQUIRING A VETERAN FIRST TO HAVE SCORED 

AT LEAST 70 POINTS IN A SCORED PROCEDURE BEFORE HIS OR HER 

VETERAN POINTS CAN BE ADDED TO HIS OR HER SCORE. SO AS YOU 

CONSIDER THIS BILL, ALWAYS REMEMBER THAT FIRST THE VETERAN 

MUST HAVE SCORED AT LEAST 70 POINTS TO HAVE HIS PREFERENCE 

POINTS ADDED. 

WE HAVE ALSO PUT IN A SECTION WHICH WOULD CLARIFY 

THE STATE'S POSITION ON PERSONNEL WHEN REDUCTION IN FORCE 

IS NECESSARY. THIS WE FEEL IS IMPORTANT BECAUSE RIF'S ARE 

NOW IN THE AIR BECAUSE OF THE MONEY PROBLEMS FACING THIS 

LEGISLATURE. 

WE HAVE ALSO DONE AWAY WITH THE ARGUMENT OF DOUBLE 

DIPPING BY NOT ALLOWING THIS PREFERENCE TO BE CLAIMED IF 

THAT PERSON IS RETIRED. 

IN OTHER WORDS, WE HAVE ATTEMPTED TO FOLLOW A 

LAW THAT HAS BEEN IN EFFECT BY THE UNITED STATES GOVERNMENT 

FOR MANY, MANY YEARS AND FOUND TO BE WORKABLE AND FAIR, AND 

WHICH GIVES OUR VETERANS A RIGHT I BELIEVE THAT THEY DESERVE 

FOR HAVING SERVED THEIR COUNTRY AND STATE IN TIME OF NEED. 

I URGE YOUR FAVORABLE VOTE ON HB473. 



EXHlBIT F 
2/15/85 
gS. 473 

REMARKS OF JOHN W. MAHAN 

BEFORE THE HOUSE JUDICIARY COMMITTEE 

MR. CHAIRMAN; DISTINGUISHED MEMBERS OF THE 

JUDICIARY COMMITTEE OF THE HOUSE; LADIES AND GENTLEMEN: 

I AM JOHN W. MAHAN, REPRESENTING THE V.F.W. IN 

SUPPORT OF VETERANS PREFERENCE AND IN PARTICULAR HB473. 

THE V.F.W. BELIEVES TODAY, AS THEY HAVE SINCE THEIR EXISTENCE, 

THAT MEN AND WOMEN WHO CHOOSE TO DEFEND THEIR COUNTRY AND STATE 

IN TIME OF WAR OR NATIONAL EMERGENCY AND ARE CLASSIFIED AS 

VETERANS ARE ENTITLED TO PREFERENCE IN EMPLOYMENT. 

THIS POSITION WAS ALSO ENDORSED BY PRESIDENT REAGAN 

AND THE DEMOCRATIC PARTY THIS PAST ELECTION. 

THE BILL THAT IS BEING CONSIDERED TODAY WILL ACCOM

PLISH THAT OBJECTIVE. 

THE BILL BEFORE YOU FOLLOWS WHAT THE UNITED STATES 

GOVERNMENT HAS DONE FOR YEARS WITHOUT PROBLEM, AND WITH THE 

BLESSING OF THE SUPREME COURT OF THE UNITED STATES. 

I URGE YOUR FAVORABLE CONSIDERATION OF HB473. 
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EXHIBIT G 
HB 473 
2/15/85 

MR CIIAIRMAN, COMMITTSE MEMBERS; I'M GEORGE POSTON, DEPUTY VICE 
COMMANDER OF T~E LEWIS AND CLAR~ CHAPTER OF THE AMERICAN DISABLED 
VETERANS. I '~1 SPEAKING TO YOU TODAY ON BEHAL:;' OF THE t10NTANA 
DEPARTMENT OF DISABLED AMERICAN VETERANS, THE LEWIS AND CLARK CHAPTER 
OF DISABLED AMERICA~ VETERANS AND FOR MYSELF AS A VERY CONCERNED 
VETERAN. 

AS YOU ALL ~(NOW, 1\7~-IEN YOU GRA:lT A PRE:;'E~,ENCE TO ONE YOU ALSO 
DISCRIMINATE AGAINST ALL OTHERS. THE AFFIRMATIVE ACTION PROGRAM 
G?~NTS A PREFERE~\TCE TO FEMALES AND CERTAr,l HINORI7IES H~iETHE~~ OR :WT 
TiE INDIVIDUAL \·]I-IO RECEI~ES THE PREFERENCE HAS ~·1ADE ANY CONTRIBUTIO~ 
TO OUR SOCIETY. 

IN ALL NATIONAL MILITARY CONFLICTS, BASED ON A PERCENTAGE OF STATE 
POPULATIO~, ~10NTANA HAS PROVIDED A HIGHER PERCENTAGE OF PERSONNEL TO 
THE ~HLITARY THAN HOST OTHER STATES. 1"1 ORDER FOR THESE INDIVIDUALS 
TO RECEIVE AN IIONORABLE DISCHARGE, THEY HAD TO GO WHERE THEY WERE 
SE~T A~D DO AS THEY ~ERE ORDERED. EACH OF THESE INDIVIDUALS MADE A 
CONTRIBUTION TO OUR SOCIETY. 

THERE ARE SOME THAT WOULD ARGUE THAT t1ILITARY SERVICE IS NOT A 
COI'JTRIBUTION TO SOCIETY BUT I SAY TO THEl-1 THAT IF IT ~\7ERE NOT FOR OUR 
~ILITA~Y THEY WOULD NOT BE ENJOYING A SOCIETY IN WHICH THEY COULD 
MAKE SUCH A POOR ARGUMENT. 

THERE IS ANOTHER THING WHICH CAN BE SAID ABOUT THE INDIVIDUAL 
VETERANS T!-L,\T SE~'!ED A;~D T}Lt\T IS T}-IEY ~~E~E THERE t.\1HEN ~.JEEDSD, Tr{EY 
OBEYED 7HE LAH AND DID NOT RUN TO CANADA LIKE Sm1E OF THOSE ~·mo WILL 
ELIGIBLE TO RECEIVE THE PREFERENCE GRANTED BY THE AFFIR~1ATIVE ACTION 
PROGRAN. 

T:I£ C:ZOUP THAT I '~'l SPEA:ZPTG FOR NOT ONLY SERVeD \-lITH HONOR BUT ':lEEY 
ALSO HAD THE MISFORTmm OF BEHTG INJURED ~mILE ON ACTIVE DUTY. \.\lITH 
THE AFFIR~1ATIVE ACTION PROGR.6,.~1 AND lHTHOUT A PREFERENCE, THESE PEOPLE 
HHO SERVED ARE GOING TO BE LEFT OUT OF TODAYS JOB ~1Al1{ET. 

I WOULD LIKE TO LEAVE YOU WITH A QUESTION; IS IT RIGHT A~D JUST FOR 
THOSE WIIO SERVED A~D MADE A CONTRIBUTION 70 COME BEHI~D THOSE ~HO MAY 
i{AVE HADE ~,w CONTRITIUTIO"",j AT ALL? 

T:-IE DISABLED VETE.:<.ANS OF 110NTANA ASK FOR YOUR SUPPORT IX PAS3Il'G 
HOUSE BILL 473. THAN~ YOU. 
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EXCLUSIVELY FOR COMBAT WOUNn~n V~T~RAN~ 



It is an honor to represent the Military Order of the 
Purple Heart, chartered in 1958 by Congress to represent the 
interests of those Americans who sustained wounds Y1hile 
engaged in combat against our Nation's enemies. 

I was initially elected National Judge Advocate of the 

r-lili tary Order of the Purple Heart at our National Conven
tion in 1982, some 15 years after I was wounded in South
east Asia while on a long range reconnaissance patrol near 

-
what ''las then known as War Zone "D". 

The Issue today is the impact the Equal Rights Amend
ment may have on veterans' preference. Our organizati on 

is aware that last September the President of the League 

of Women Voters advised Congress that " ... the broad Veterans' 

preference statute [ unsuccessfully] challenged [ .. by the 
National Organization for ,'romen and other feminist organ

izations ] in Hassachuse~~s v Feenel [ 442 US 256 ] [1979] 
"lhich granted an absolute lifetime preference to Veterans 
seeking Civil Service would fail in a challenge und~r the 
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We are also aware that last September the President 

of the National Organization for \vomen [NOVI ] also advised 
Congress that it is often impossible to prove the "intent" 

[required by '''ashingto.~v Davis 426 US 229 { 1976 } ] which 
is necessary to successful pursuit of sex discrimination 
cases. She concluded that "only by passage of the ERA will 
women finally secure full and unequivocal acknowledgement 
of their entitlement to legal equality." 
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I am aware that NOW was founded in 1966 and that Article 
III of their bylaws ~mandated "direct action to bring- women 

into full participation of society now, exerc~~~~_~ll the 

l?!:.iv~!~g~~~~_~~E2E.~ibili t~~ th~~£f i~tr~!.~_~1.!.~l 

partneI2.~~!.E~~!~I!~!!. " 
However, one "area l;h~ch "nOW in particular aud women's 

groups in general did not make a sincere effort to exercise 
"responsi bili ties -in truly equal partnership wi th men" 

'vas service in the mili tary during the Vietnam War. Accord
ingly, their bemoaning of the privileges earned by men and 

women who did serve [ such as veterans' preference in civil 
service] has been less sympathetically received in many 

quarters. 
1966 was also the year I gladly gave up my stUdent 

deferment, '"lhich was unfair to those men of my generation 

who were not inclined to attend college, to enlist in the 

U.S. Army paratroopers. Base pay for a PFC was less than 

$122 monthly. Al though it 'vas not an overriding factor 
in my decisiion to enlist, I was also EH{are that earlier 
that year Congress had enacted G.I. Bill and Veterans' 
Preference Legislation and that veterans' preference legis
lation could not be attacked under the Civil Rights Act 
and would extend to my widow if I were killed or" 100% disabled. 

As has been the case in most ,(ars, many people were 

killed and maimed. Every member of my 26 member recon 

platoon was ultimately wounded at least once and all but 

five of us were either killed or so badly wounded that 

medical evacuation to Japan was required. 
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I am aware that bet,;een 1948 and 1967 Congress had 
limited the percentage of women in the Armed Forces to no 

more than hlo percent. Hmvever, any inference that women 
were beating down-the doors of rec~iting offices and draft 

boards demanding to exercise all the responsibilities of 

society in truly equal partnership with men is dispelled 

by a 1977 Office of the Secretary of Defense "Use of 'vomen 
in the rUli tary" Report which observe d: 

With the advent of the Korean war, an unsuccessful 
effort was made to recruit some 100,000 women 
to meet the rapidly expanding manpO\ver requi re
ments. Young women just 'vere not interested in 
serving, perhaps because of the unpopularity of 
that '\ITar at the time. Bet'\lleen 1948 and 1969, 
even including nurses, the .per.centage of women in the 
military never exceeded 1.5% and averaged 1.2 percent 
of the total active strength. 

Congress lifted the 2% limit in 1967 but, in point of 

fact, females did not reach 2% of the Armed Forces until 

more than 5 years later in 1973, after U.S. ground troops 
\vere pulled out of Vietnam. 

During the decade of the Vietnam war, men repeatedly 

unsuccessfully pleaded that the male-only draft unfarily 
denied males the equal protection guaranteed under the Fifth 

Amendment to the Constitution. Women, of course, were content 
to enjoy the privilege of exemption from the draft and 
NOVI and similarorganizations did not join in such sui ts 

during the war--once again failing to bemoan exemption from 
the draft from either an equal employment opportunity or 
equal respon~ibility standpoint. Thus, the most blatantly 
sexist policy in our Nation's history -- the limitation 
of the drafting of those who would die and be maimed in war 

remained limited exclusively to the male sex. By 1969-

1970 draftees suffered more than 60% of the U.S. Army casualties. 
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While NOW avoided facing up to the Vietnam 'var, that 
organization passed a welcome home resolution i-n 1971 
,yhich stated: "The National Organization for ''lomen oppose(s) 
~y state, federal __ , county, or municip~ employment law 
or program giving special preference to veterans." NOl'l 

later confirmed in a letter to me dated 29 July 1979 that the 

resolution still represented their policy. This, in effect, 
opposes pl"eferences or programs for even blind and paraplegic 

veterans. 
In the Feeney case( Personnel Administrator of ~lassa

chusetts et al v Feeney, 442 u.s. 256 (1979) referred to 
before Congress last September by the League of Women Voters 

and NOW, the U. S. Supreme Court upheld a Massachusetts 
veterans' preference despite complaints from organizations 

such as Jim'! that it benefited male veterans at the expense 

of female non-veterans. The Court observed that p~eference 

st2.tu te w'as neutral on its face, and benefited both male and 

female veterans, and vlaS not intended to discriminate against 
women as a class. Accordingly, the Court held that the 

statute did not deny ,yomen equal protection of the law. 
In reaching its decision, the 7 to 2 majority cited the 
vlashington v Davis standard that in order to prove invidious 
discrimination under ~he equal protection argument, a woman 
non-veteran must prove there was an actual intent on the 
part of the legislature to discriminate against women when 
it enacted the preference statute. 

In my role as the Special Assistant to the Veterans 

Administration General Counsel in 1978, I assisted in the pre
paration of the legal memorandum which persuaded the Solicitor 

General to file an amicus brief in support of veterans' 

preference in Feeney. We pointed out that the status of 
female non-veterans did not call into play the "strict 
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scrutiny" test and that veter ans' preference statutes must 
only demonstrate a rational basis to survive an equal pro-

t~tion challenge. Our concern in 1979 was that federal 

veterru1s' preference statutes had a similar legislative history 

as the Massachusetts statute in question and that an adverse 

decision in Feeney could lead to an avalanche of constitutional 
challenges of even less generous forms of veterans' preference under 
the guise that legislative bodies intended to discriminate 

against female non-veterans since it was a known fact that 
only 2% of veterans were female .. 

In February 1980, President Carter inadvertently 

forced NOW's hand on the issue of the draft by announcing 

t~at both young men and '\-lomen should be required to register 

for the draft. Heretofore, NOW and most other feminist organ

izations' policy was to take a "lOl'T profile" on the issue 

of the draft. Only after Carter's 1980 announcement did 

"feminists" in their 30's and 40's who avoided service during 
Vietnam publically state that it 'vas acceptable to them if 
younger women of the 1980's faced draft laws and military 

service. This inconsistency was not well received by the 

20 year old women who were so generously, if not abruptly 

thrust into the role of equality of responsibility by their 
once-reluctant older sisters. 

Subsequent to the 1980 Carter draft registration announce
ment, a case filed by a ma~e challenging the male-only draft 
during Vietnam was reborn and found its way to the Supreme 
Court. NOW finally came out of the closet --15 years late -
and filed an amicus brief in 1981 stating that "the require
ment to register ••. for induction into the Armed Forces ••. if 
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imposed at all must be imposed equitably on all members 
of society who are capable of serving, irrespective of gender." 

In~ press conference announcing their brief (overdue
by more than a decade) NOW President Eleanor Smeal incredibly 
stated that past exclusion from the draft had discriminated 

agai nst "lomen, rather than in their favor, by robbing women 
" .•. of th~ psychological knowledge that they can defend 
themselves." 

In June 1981 the Supreme Court voted 6 _to 3 to uphold 

the Constitutionality of male only draft registration (Rostker 
v Goldberg, 453 US 57). This ruling turned on Congress's 

. Consti tutional authori ty under Article I, Section 8 ( as did 

Federal Court decisions in similar cases during Vietnam) to 
raise and maintain an armed forces. 

-
NO\'! and its allies shed crocodile tears over the Rostker 

(lecision. Tvo years later, Nm'l began lvlnning addi tional enemies 

for the ERA by announcing that the ERA's enactment is necessary 

for an attack on veterans' preference previously upheld in 

Feeney. 

l 

''1hile the J'.1ili tary Order of the Purple Heart has pre
viously not taken a position for or against the ERA, we will 
now be giving seri ous consideration at our national Convention 
this August to seeking an amendment to the ERA to protect 
veterans' preference. Such an amendment w'ould be similar 
to Title VII of the Civil Rights Act of 1964 which reads in 
part: "Nothing contained in this subchapteer shall be 

construed to repeal or modify any Federal, State, territorial 
-

or local law creating special rights or preference for veterans." 
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OfFICE OF THE ~SISTANT IlcanAl, Of DlFtN$l 
WAJNNCnCfC, D. c. ~1 

Mr. Dean K. Phillips 
1700 Shervood Hall Lane 
Alexandria, Virginia 22306 

Dear Mr. Phillips: 

June 1, 1979 
lef: CORR 79-160 

Thi.i. 1~ response to your Freedo~ of Information Act request 
dated May 12, 1979, for-information on the Dumber of cues "filed 
between August 4, 1964 aDd March 28, 1973, against the government 
by vomen claiming that more Itringent standards existed for 
women that' wanted to enter the military service". 

Each Military Depart~nt has reviewed its litigation subject filel 
for the period covered by your request. The Army and Navy report 
that their records do not reflect the filing of any such cases during 
the period iD question. The Air Force reports two cases: Callahan v. 
Laird, Civ. No. 71-S0OM (D. MASI., filed 1971), dismis!ed as moot, 

~ (Dec. 1974); Howard v. Nixon, Civ. No. 16834 (N.D. Ga., filed 1972), 
dismissed voluntarily by plaintiff, (July 1973). 

We hope this information will be of assistance to you. 

. . 

... V/tJltf#IfS '1r6tJ,S 01,:; 110 t 
JM'r,;,,/'-re. I~ e.t~~, " 

r.r-c.s ~ C tltSc.1 • 

~
ince ;" / 

V /.... .'/ . . '0,.!!I." / ·:.,~t~·;'_ 
~ anet W. 1'in 

Director, Freedom 0 aform.tion 
and SecuT1ty Review 

" ... ..... - ' .. . . " --~~-.~'... 
'.~ , 

.J. 



... 

'." . 

National OrganIzation forWomen, Inc. 
~ 13th Itl"Mt. N.W. lult.10011 Wuhlngton, D.C. 2OC)()4 • (202) S47·221; 

Dean I. Phillips 
1700 She:M!ood Ball Lane 
Alexandria, .Vl.rgill1a 22306 

... Dear )!r. Phillips: 
-

_. - . .. ... 'i have reed ved y-our letter asking whether the September; . 
1971 resolution concerning Teteran's preference has been rescinded or 
modified. 

The resolution has not b&eD rescinded or modified and still 
represent's NOW's off1c1al pos1tion. 

.. , ... · 

Sincerely , 

f1>~ f. 'tdkf-
Phyllis G. West 
LeV-ala ti Te Aide 
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NOW Leader Says Military Draft 
Causes B~utality Against Women 

If •• ~ ... "-11 wn.r • Illl decision by next summer on the 
The nation', lar1est women... draft law's COnstitutionality. 

rilhts group yesterday Ittacked the . Leaving most or the legal argu. 
military draft tawas. one of the ment to otbers involved in the ease. 
eauses of brutality Igainst women in NOW decided, Smeal saJd, to try tn· 
AmeriC4D SOCiety. . stead to convince the court to Ina-

That Ls one of the main new arp lyu broader SOCial problems that 
Dlents the National OrganlzatIoD for result from leX -stereotypes- in the 
Women made in In attempt to get the DltiOn. 
... - Co rt t f be d ·We want tbe court to know that, -. .;>Uprem! u 0 go ar yon con· U there Ls ool_g to be a draft, thLs' 
stltutIonal issues wben It considen G W 

the meno()nly draft !!t~ow It impacts on society,- sbe 
NOW President Eleanor Smeal. 

discussing ber group's plea to the 
court, said that the draft taw Ls part 
of the -myth structur!- in America 
that treats women as inferiors, add· 
tng to the risk that they will be -p~ 
bed around,- even violently. 

The feminist leader stressed that 
ber organization sees the case on the 
draft taw's constitutionality IS I ba
stc test of the court's attitude on sex 
cUscritn1natioh in society as a wbole. 
Dot Just in the military. 

NOW Is taking part in the ease as 
a -friend of the court.- It filed itl 
WTitt!n views yesterday. The court 
"fused to let NOW's attorney jalD in 
the bearing tbe justices will bold la
ter this montb OD the ease. AJ Ls CUJ. 
lomary, It gave DO I'e4SOD lor the 
nfusaL 

ne coun Ls expected to issue a f1. 

Confining the draft to men -con· 
tributes dramitieally to the stereo
type- that for generations bas led to 
the -Victiml.%.ation of females; 
NOW's leader contended. -Women 
are being robbed of the psycbologi. 
cal bowledge that they can defend 
themselves. -

$iDce the draft law has to do with 
the way a nation defends itself, sbe 
said, the test case mems the court 
will bave to (ace -me wbole right of 
aelf-defense for women.-

Gting It1ldles wblch Ihe IIJd 
1how that women are more likely to 
be hurt or killed lD sexual anacks 
wben they are -passive" than wben 
they resist, Smeal said that a male
only draft -reinforces passivity- and 
-'t's passivity that leads to brutality.-

- Lyle DeDDiitoD 

, .. 
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u.s. iJepartment of labor Office of the Assistant Secretary for 

Veterans' Emp!oyment and Training 

EXHIBIT I 
2/15/85 
HB 473 

('W6) 444-2062 
444-4500 

(ITS) 585-5431 

state Dir2ctcr - Montana 
E;:ploylTcGrlt Security Buil.<iir.q 

Rccm 210 P.O Eo:,) 7~8 
Helena, >~cntc.:'1a 59624 

TESTIHOlll-Y OF 
DANIEL P. ANTONIETTI 

STATE DIRECTOR FOR VETERANS 
EMPLOY}ffiNT AND TRAINING 

U.S. DEPART}ffiNT OF LABOR 
BEFORE THE 

HOUSE JUDICIARY COMMITTEE 

February 15, 1985 

Hr. Chairman and Hembers of the Judiciary Committee: 

TIlank you for the opportunity to appear before you today 

to testify on H.B. 473, a bill intended to give Veterans special 

consideration in the Government's hiring process. 

Since the time of the Civil War, veterans of the armed forces 

traditionally have been given some degree of preference in initial 

appointments to government jobs. Recognizing that an economic loss 

is suffered by those who serve their country in the armed forces, 

Congress enacted laws to prevent veterans seeking Public employment 

from being penalized because of the time they spent in service. 

Preference does not have as its goal the placement of a veteran 

in every Public job in which a vacancy occurs; this would be -incomp-

atible with the merit principle of public employment. It does provide 

however, a uniform method by which special consideration is given to 

qualified veterans seeking Public employment. 

In 1883 Congress created Civil Service and preference became a 

reality in Federal employment. Presently the United States Civil Service 

Code gives veterans preference to all veterans who defended their country 

in time of need, disabled veterans, and surviving spouses of deceased 
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veterans in hiring and in determining retention credits in a Reduction -

In - Force. 

In June 1944, the month allied forces made the Normandy landings 

at tremendous human cost, the 78th Congress passed PL 359: The Veterans' 

Preference Act of 1944. This law codified the various statutory, regulat

ory, and executive-order provisions that had already been in existence. 

Among its several sections, the act provided for an addition of five 

points to the civil service test scores of nondisabled veterans. Ten 

points were added to the passing test scores of disabled veterans and to 

the widows and wives of severely disabled veterans. 

Congress also responded by enacting Section 712 of the Civil Rights 

Act of 1964 (42 U.S.C., Section 2000(e), exempting veterans' preference 

from attack under the act; "Nothing contained in this subchapter shall be 

construed to repeal or modify any federal, state, territorial, or local 

law creating special rights or preferences for veterans." 

The following portion of Dy statement, Mr. Chairman, will cover 

performance of veteran services provided by the State Employment Security 

Agency as well as other statistical data. 

Let me start by stating that Services for Veterans 20 CFR Part 

652.120 clearly spells out "To the extent required by 38 U.S.C. 2002 and 

other applicable law, each State agency shall assure that all of its 

Service Delivery Points (SDP) using Local Veterans' Employment Represent

atives and other staff, shall provide maximum employment and trainir-g 

opportunities to eligible veterans and eli~ible persons with priority 

given to disabled veterans and veterans of the Vietnam-era, by givin~ 

them preference over non-veterans in the provision of employment and 

training services available at the SDP involved. 
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The Department of Labor and Industry, Job Service and Training 

Division currently is in receipt of Federal funds amounting to 

$601,546 which ensures agency compliance with Federal regulations, 

standards of performance, and grant agreement provisions for special 

services and priorities for veterans. The grant provides for 10.5 

Local Veterans' Employment Representatives and 8 Disabled Veteran 

Outreach Specialists or a total of 18.5 FTEs. 

An analysis of veterans performance standards for the period 

July 1, 1984 through January 31, 1985 discloses performance by the 

State Agency to be in non-compliance of five of the five placement 

standards. Overall the agency has only met seven of the fourteen 

required standards. (See Exhibits 1 and 2) 

Exhibit 3 and Exhibit 4 points out the following: 

Individuals Placed - 7/1/84 through 1/3]/85 Civilian Labor Force 

Female 42.89% 40.4% 

Veteran 14.29% 24.3% 

Minority 7.6 % 5.0% 

Handicapped - 4.29% 11.3% 

Government EmE1o~ent - 1980 Census 

Federal Government State Government Local Government 
Persons % Persons % Persons % 

Total 18,390 188% 21,451 100% 31,826 ]00% 

Male 10,719 58.3% 10,654 49.7% 13,403 42.1% 

Female 7,671 41.7% ]0,797 50.3;~ 18,423 57.9% 

Veterans 5,846 31.8% 4,336 20.2% 6,276 19.7% 

The other Exhibits indicate that the employment situation of veterans 

has deteriorated in past years. The data also show that for the most part 

veterans are not faring as well as their non-veteran contemporaries. 
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Mr. Chairman, again, I thank you for the opportunity to appear 

before this committee and I will be happy to answer any questions 

you may have. 
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U.S. Department of Labor Office of the Assistant Secretary for 
Veterans' Employment and Training 
1961 Stout Str •• t 
Denver, Colorado 80294 

2 

• September 11, 1984 
, 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

Donald E. Shasteen, Acting Assistant Sec~etary 
for Veterans Employment and Traininq 

David E. Wanzenried, Commissioner of Labor 
and Industry 

Daniel P. Antonietti, State Director 
for Veterans Employment and Training for Montana 

~~-m 17,. A • 

hn M. c son, Reg10nal Director 
for terans Employment and Trai~ing 

Montana Veterans Performance Standards for 
Report Period July 1, 1984 - June 30, 1985 

Please be advised that I have reviewed and analyzed the numerical value 
, for each veterans performance standard negotiated by the State Director 
~ for Veterans Employment and Training for Montana and the Montana Job 

Service as required by Veterans Program Letter No. 12-84. 

• 

• 

I found that the parties to the negotiation were in agreement and the 
numerical values arrived at were reasonable and consistent with past 
performance. Therefore the approved specific numerical value for each 
performance standard for the report period July 1, 1984 - June 30, 1985, 
is decided as shown on the attachment. 

Attachrnent 
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MONTANA VETERANS PERFOR¥~NCE STANDARDS 

FOR REPORT PERIOD JULY 1, 1984 - JUNE 30, 1985 

A. Placement (jobs over 3 days duration) 

1. Veterans and Eligible Persons 

Veterans and eligible persons placed in jobs should comprise 
at least 23.0 % of total applicants (22 and over) placed ~n 
jobs. 

2. Vietnam-Era Veterans 

Vietnam-era veterans placed in jobs should comprise at least 
10.0 % of total applicants (22 and over) placed in jobs. 

3. Disabled Veterans 

Disabled veterans placed in jobs should comprise at least 
1.1 % of total applicants (22 and over) placed in jobs. 

- 4. Placement in Jobs Listed by Federal Contractors 

a. 

b. 

Vietnam-Era Veterans 

Vietnam-era veterans placed in all jobs ~isted by Federal 
contractors should comprise at least 8.0 % of total 
applicants (including youth 21 and under) placed in all 
jobs listed by Federal contractors. 

Special Disabled Veterans 

Special disabled veterans placed in all jobs listed by 
Federal contractors should comprise at least .4 % of 
total applicants (including youth 21 and under) placed 
in all jobs listed by Federal contractors. 

B. Counseling 

1. Veterans and Eligible Persons 

Veterans and eligible persons counseled should comprise at 
least 30.0 % of total applicants (22 and over) counseled. 

2. Vietnam-Era Veterans 

Vietnam-era veterans counseled should comprise at least 
14.0% of total applicants (22 and over) counseled. 

3. Disabled Veterans 

Disabled veterans counseled should comprise at least 1.0 % 
of total applicants (22 and over) counseled. 
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MONTANA VETERANS PERFORMANCE STANDARDS 

FOR REPORT PERIOD JULY 1, 1984 - JUNE 30, 1985 

c. Enrollment in Training 

01. Veterans and Eligible Persons 

Veterans and eligible persons enrolled in training should 
comprise at least 18.0 % of total applicants (22 and over) 
enrolled in training. 

2. Vietnam-Era Veterans 

Vietnam-era veterans enrolled in training should comprise 
at least 8.0 % of total applicants (22 and over) enrolled 
in training. 

3. Disabled Veterans 

Disabled veterans enrolled in training should comprise at 
least 1.0 % of total applicants (22 and over) enrolled in 
training. 

D. Received Some Reportable Service 

1. Veterans and Eligible Persons 

Veterans and eligible persons who received some reportable 
service should comprise at least 26.0 % of total applicants 
(22 and over) who received some reportable service. 

2. Vietnam-Era Veterans 

Vietnam-era veterans who received some reportable service 
should comprise at least 11.0 % of total applicants (22 and 
over) who received some reportable service. o· 

3. Disabled Veterans 

Disabled veterans who received some reportable service should 
comprise at least 1.0 % of total applicants (22 and over) 
who received some reportable service. 
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VETERANS SEPERATED FROM MILITARY SERVICE 

1981 · ........... 154 

1982 · ........... 1,108 

1983 · ........... 682 

1984 · ........... 552 

Information corrpiled from VES-1 Data 
(Notice of Re:::ently Discharged Veteran) 

Employment Data 
-U.S. Departrrent of Lalxx 
Veterans Employment and Tr'aining Service 
(Office of Veterans' Reenployrrent Rights) 
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§ 653.226 

205«(')(5) of the Comprehensive Em· 
ploY/nenl and Training Act. sponsors 
of public service employment pro· 
grams under Title II of that Act are 
required to make special efforts to ac· 
QUaint veterans with the public service 
jobs available under Title II of CETA 
and to coordinate their efforts on 
behalf of veterans with ES activities 
under this subpart. 

Ii 6:)3.226 Standards of performance gov
, erning complaint~ of veterans and eli

gible persons, 

(a) Any veteran or eligible person 
may file a complaint with the LVER. 
TIl(' LVER shall handle the complaint 
in accordance with the provisions of 
Subpart E of Part 658 of this chapter 
except that. if the complaint relates to 
the responsibilities of an emplo~'er 
under 38 U.S.C. 2012. the LVER shall 
follow the Department·s complaint 
procedures set forth at 41 CFR Parts 
60-250. 

(b) Each local office shall have infor· 
mation on the complaint system avail
able to veterans and eligible persons at 
all times. and shall display a poster 
which advises applicants about the 
system. 

FEDERAL MONITORING OF STATE AGENCY 
COMPLIANCE 

§ 653.230 Veterans preference indicators 
of compliance for fiscal year 1981. 

(a) To help in determining whether 
the standards of performance set 
forth in §§ 653.221 through 653.226 are 
being met. the ETA shall use the floor 
levels and the veterans preference in
dicators of compliance set forth in this 
section t.o compare the level of services 
providrd to Vflerans and eligiblr per· 
sons with the If vel of services provided 
to nonYl'terans. 

(b) 1'hr term "applicants" as used in 
this section shall mean individuals 
who filed or renewed job applications 
during the fiscal year. To improve sta· 
tistical comparability. the term "non· 
\'et£'ran" as used in this section shall 
not include women and persons 19 
years of age or younger. The term 
"vrleran" as used in this section. shall 
include eligible prrsons. The term 
"disablrd vNerall". as used in this sec· 

Title 20-Employe.s' Benefits 

tion. shall include "special disabled 
veteran". 

(c) To prevent State agenCies. which 
are actually performing at low levels 
of accomplishment. from mathemat
ically appearing. according to the vet· 
erans preference indicators of compli
ance. to be doing well. the ETA shall 
establish a floor (minimum) level of 
expected accomplishment for each 
State for each reportable service for 
each Federal fiscal year. Each year 
ETA shall consider each State agen
cy's past year's accomplishments as a 
major factor in establishing the floor 
level of accomplishment for the next 
Federal fiscal year. Computation of 
the floor levels shall also be based on 
external and other appropriate fac
tors. 

0) The floor levels (except as pro· 
vided in paragraph (c)( U(iv) of this 
section) shall be stated as the ratio of 
veteran individuals served to the 
number of veterans applying for servo 
ice. rather than the number of veter
ans served. to avoid the difficulties as· 
sociated with establishing absolute 
numbers under varying conditions. 
time periods. and locations. The floor 
level for veterans inactivated with 
some reportable service shall be stated 
as the ratio of veteran individuals in
activated with some reportable service 
to the number of veterans inactivated. 
The floor levels of accomplishment for 
FY 1980 shall be as follows: 

(i) A minimum of 6 percent of those 
veterans applying for service shall be 
counseled. 

Veterans Counseled/Veteran Applicants-6 
percent. 

(jj) A minimum of 7.5 percent of all 
veteran applicants shall be provided 
job development. 

Veteran Job Development Contracts/Vetl'r· 
an Applicants-7.5 percent. 

(iii) A minimum of (individual State 
values listed below) percent of all vet
eran applicants shall be placed in jobs. 

Vetrrans Applicants Placed/Veteran APP!l· 
cants-(l':'C list below for State values). 
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MONTANA FEMALE EMPLOYMENT J 

Montana Enployrrent and Lam Force 
Research and Analysis Bureau 
Departrrent of Lal::or and Industry 

(In Thousands) 

INDUSTRY YEAR ANNUAL 
AVERAGE 

Goverrurent 1974 24.6 

" 1975 28.3 

" 1976 30.4 

" 1977 32.7 

" 1978 35.4 

" 1979 38.8 

" 1980 44.6 

" 1981 41.8 

" 1982 41.9 

" 1983 42.7 



4 Year Totals 

VARIOUS APPLICANT GROUPS RECEIVING SPECIFIC SERVICES 
AS A PERCENT OF INDIVIDUALS REGISTERED 

FISCAL YEAR'S 1980 - 1981 - 1982 - 1983 - (COMBINED) 

MONTANA - S,]~ATEWIDE 

Total Individuals Total Individuals 
Referred to Jobs P laced in Non-

Agr icultural Jobs 

Total All Applicants 45.6 30.3 

Female 48.0 31.3 

Minority 39.7 25.9 

Handic apped 44.0 28.4 

Veterans 48.5 30.6 

SOURCE: Enployment Service Autanated Reporting System (ESARS) Table 22A 
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Box 1099 
Helena, MT 59624 
,\,~9-7917 

TESTIMONY OF LAURIE LAMSON, PRESIDENT OF THE WOMEN"S LOBBYIS1' 
FUND, BEFORE THE HOUSE JUDICIARY COMMITTEE. FEBRUARY 15~ 1985 

The many groups and individuals across the state that 
compris~ the Women's LobbYIst Fund represent a broad spectruni 
of interests. However, we share a common goal that shapes 
our position on the issue of veteran's preference. We all 
want Montana to be a better state for women and their 
families to live,and work in. 

The process by which we have developed our position on the 
Issue of veteran's preference has been long and involved. We 
began holding public meeti~gs~ polling our membership~ and 
talking with representatives of veterans and the disabled 
during mid-1983. The legislature also took a simlfar 
approach through an interim committee formed during the 1983 
legislative session, as you attempted ~o find an ~quitab)e 
solution to the dilemma of preference. The legislatur~ spent 
an entire week in special session i~ December 1983. at 
c:onsi derabl ~ e:,:pen!-;e tC) the ta:,;pi:\yers. to reach ,d c.~uH,pr i)m,~ 51:: 

Dn the iscue. 

The compromise r~ached during the special session of the 
lE.~~)islaturc-1 was n(Jt an ~~ci\sy one. f-Hl possible anql*~s of th!i:' 
preference question were discussed~ researched and debat~d. 
The result was a bi~i that appears to be a fair and 
reasonable approach to the difficult question of 8mployment 
preference. The Women's Lobbyist. Fund supports t~e exi5ti~~ 
law~ without amendment.' 

lhe existing law is not the law the Women's Lobbyist Fund 
oriqinally supported. Nor is it the law originally supported 
by' ',}t-OUps represent i n9 th(~ d i ~:;"1b It:?d or- Vf?ter-ans. HGw~~t?l~ ~ 

the:; laYJ was arrived at Cclt'''E'fully thr-ough YJeigilinq t.hl.."! I:~f+ect. 

of a definition. or the impact of a meth~nism to apply 
pn?f et-ence. The law th at current 1 y e:·: ist 5 IIJas developl;.:d 
l:.lwouqh careful balanCing 0+ l:h(;? I~iqhts and intf?I,· .. ?~;ts of ,:::d 1 
parties involved . 

• 
House Bill 473, before you today~ would throw cut the work of 
the past two years. The bill separates the interests of 
veterans from those of handicapped civilians in employment 
preference, and creates a separate-but~not-equal syst~M of 
applying preference. Because of the separation of 
tlarldicapped pt-eferencefrom veter-an's preferEnce, t:he bi 11 
would be an administrative nightmare. But worse., the bi!l 

I ,. 
I 
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would disrupt the delicate balance of rights achieved by the 
special legislative session for disabled persons. 

House Bill 473 would insert a costly system of points in 
determining who should get a job. All open jobs in state 
government would need to be filled based on testing or 
interview procedures that could be scored. Development of 
testing and scored interview procedures with statistical 
reliability for predicting the most qualified candidate is 
extremely expensive. In order to insure the scoreed 
procedures do not contain bias that 'lead to discrimination in 
the hiring process, test development experts need to review 
each test and determine it is non-biased. Such a review may 
take months for a single test or scored procedure. 

Because ~umbers are used in this bill~ it seems it is a fair 
~pproach to the question of hiring preference. But our 
experience does not bear this theory out. "Consider these 
numbers: 

disabled veterans receive 10 points of hiring 
preference, while disabled civilians receive only 
five points. Yet disabled veterans need not be 
disabled during battle. A new recruit who has an • 
automobile accident on the way into the base is 
considered a disabled veteran, even though he may 
never have seen a'day of battle. 

disabled civilians receive only 5 points of hiring 
preference. 

women or other groups, including males not physically 
qualified for military service, receive no paints of 
hiring preference. 

this bill lowers the qualification for di~abled 
veterans from 30 percent disability to only 10 
percent disability. Qualifying 10% disabilities 
include slight hearing defects and slight injuries 
to hands or feet. By contrast, disabled civilians 
must be certified as having a physical or ment~l 
impairment that §~h~t§Qti§!!~ !imit§ major life 
activities. 

a veteran nat hired under this bill may sue~ and if 
successful, be awarded 150% of back wages as well as 
attorney fees and court costs. A dIsabled ciVIlian is 
not allowed back wages. 

Preference for veterans is given iRe lii~ under ~IB 

473, regardless'of employment history. "fhis 
preference extends to Reductions in Force (RIF) 
situations which were specifically eliminated by the 
special legislative seSS10n. 



House Bill 473 disregards efforts of the special session to 
d~velop an equitable balance of rights and Interests of all 
individuals ~eeking employment. Definitions included In the 
current law were developed through a g~eat deal of effort, 
weighing each word for its meaning and its ultimate impact 
upon men and women seeking public employment. HB 473 throws 
out definitions willy-nilly and instead imposes definitions 
just a little different, with untested meaning. For example, 
the definition of "active duty" in th€;! cur-rent Law e:·:clud£;!s 
monthly drills and summer camps; HB 473 includes these . 
periods of service in active duty. Each of the definitions 
in HB 473 regarding "veterans are unexplainably different from· 
current law, and would alter existing law in unconsidered 
ways if enacted. 

HB 473 extends preference in hiring veterans (not handicapped 
civilians) to temporary public positions. Current,law 
Includes only permanent and seasonal positions. Temporary 
positions are usually filled only for short-term needs, and 
are not intended (or allowed) to become permanent without 
recon5ide~ation of all applicants. 

Finally, HB 473 extends veteran's preference in ~iring to 
public school districts, ~ommunity colleges, vocational
technical centers, and" universities. Preference for dIsabled 
civilians, though, is not extended ~o these public employers. 
TtilS issue Wi:1.S thCWCJLlqllly (jt:~bat£\d during thE: speci.,~:d ser:;~;ion. 

ThE' lIJomen' s Lobbyi st Fund urges you to g:i ve HB 473 a "do not. 
pa~;s" recommendat i on. It i 5" C l.ear I y not c~ well--thoLlyht--out 
bIll. It would change~ for no good reason, compromises 
r'_?dched pai n~~tak i nq I y dl.lr i nq ttH'-' Spl2?C i a1 1 ~?q i ld at i Vf? se~~~;; ion 
in December, 1983. HB 473 destroys the balance of rights and 
Interests achieved for disabled civilians as well as non
veteran men and women seeking public employment. There is no 
evidence that veter~ns are not being preferred under existing 
law -- in fact, the evidence shows that veterans are being 
preferred to over ,non-veterans in all covered public 
E'mp 1 oymen t • 

The 1980 Montana Census data shm·H~d that the aver· ,':Iqe 
household income for a family WIth a veteran was $21,000. 
The average income for a family with a woman as head of 
household was $9,000. In light of such Informatlon~ It 15 

d i. f·f i cui t M deny that vetet- o:~ns all'-eady enj oy prefc:r-'?nce in 
E~fiiP I oym~=nt.. 

It has never been the intention of the Women's Lobbyist Fund 
to pit one disadvantaged group against another. All we ask 
is that you consider what is truly fair to everyone -- all 
Montanans, whether they be male or female, veteran or non
veteran~ disabled or not, minority or majority, .employed or 
ul"lHmpl oyed ~ a~::. ~..,ell a!:; thei Y- chi J. (jr·';::·n. Curn:mt. 1 i.~W hc'!:; b,:;>en 



pieced together to take into consideration all these needs 
and interests. 

The Women's Lobbyist Fund urges you to support existing 
FH··f.~f f?renCe 1 aw, and 9 i VB a "do not pass· i l~ecommEmdat i on to 
HB 4T!O. 

II 
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TESTIMONY PRESENTED ON 

H.B. 473 

February IS, 1985 

EXHIBIT K 
2/15/85 
HB. 473 

My name is Mary Lou Garrett. I represent the Interdepartmental Coordinating 

Committee for Women, known as the ICCW. 

The ICCW does not support H.B. 473. H.B. 473 imposes hidden costs on state 

and local governments and discriminates against women and minorities. 

The Montana Veterans' and Handicapped Persons' Employment Preference Act was 

passed during the 1983 special legislative session. ICCW testified in support of 

several of the provisions of the act and urges this committee to allow the current 

law to stand without-amendment. 

A fair and equitable veterans' and handicapped persons' employment preference 

is comprised of several criteria and applications: 

o Preference should be given only in tie breaker situations between two 

equally qualified candidates. Public employers should not be forced to 

hire the second, third or fourth best qualified applicants for a job. 

o 
Preference should be given for initial hire only. If a veteran or 

handicapped person is the best applicant for a job promotion, he or 

she will not need a preference in order to be selected for that job. 

H.B. 473 discards these criteria and would promote veteran's preference in 

employment above employment of handicapped persons and women. 

The exclusion of the legislative and judicial branches of state gov~rnment is 

unwarranted. If granting veterans an employment preference is workable and beneficial 

to state agencies, then such employment preferences should be mandated for hiring in 

all branches of state government. 

Sections 2 and 3 of H.B. 473 establish a scored point hiring system to implement 

the veteran's employment preference. According to the Personnel Division of the 

Department of Administration, state agencies do not have the technical staff to 



reate and implement such a system. (Designing an interview and/or written test to 

implement a scored preference system would take time and expertise and would impose 

additional costs on state agencies and local governments. The minimum cost to state 

government would be $311,600 over the next biennium, and it will take another biennium 

before the scoring procedures can be fully implements according to H.B. 473 fiscal 

not, January 26, 1985). 

Section 3 of this bill requires employers to add 5 points to the score of an 

eligible veteran and 10 points to the score of a disabled veteran if the eligible 

applicant scored more than 70 points in a scored written or oral interview or other 

quantifiable procedure. Agencies and local governments may be forced to interview 

all preference-eligible veterans in order to determine which candidates score more 

than 70 points and are therefore eligible for the additional preference points, if 

suitable scor~d·prescreening measure is not developed. , 

Th~ effect of Sections 3 and 5 of this bill could cause public employers to 

interview all veteran applicants eligible for a veteran's preference even if such 

candidates are not the best qualified resulting in additional delays and hiring. 

Section 2 of the bill does not limit the number of times a veteran can 

receive point-scored preferences in hiring decisions. If a veteran is the best 

candidate for a promotion he will not need a preference. Preference for veterans 

ought to be limited to initial hire only. 

H.B. 473 also amends the statutes establishing a preference for handicapped 

persons. Section 12 provides that a disabled veteran receives twice as many points 

(10 Points). The point preference that a handicapped person receives is for initial 

hire only, while veterans receive a point preference each time they apply for a 

job, which is discriminatory. 

Section 15 amends the statues whereby a handicapped person may bring suit if 

he or she believes that a preference was not given to them. Because the preference 

points must be added to scores above 70 points, local governments and state agencies 

may have to interview each preference-eligible applicant if suitable scored 



prescreening procedures are not developed. Handicapped persons who prevail in a 

preference lawsuit are entitled to reasonable attorney fees and court costs, but 

may not be awarded a monetary settlement as may be awarded to a veteran who prevails 

in a similar suit. 

IeeW also opposes Section 6 concerning retention during reduction in force 

as it is discriminatory. 

We urge the legislature to allow the Montana Veterans' and Handicapped Persons' 

Employment Act which it wisely adopted in 1983, to stand as it is presently. Please 

do not resurrect the already heavily debated issues of discrimination, but instead 

give the present Act time to become fully implemented and accomplish its mission. 

Thank you. 



EXHIBIT L 
2/15/85 
HB 473 

The Governor's Committee on Employment of the Handicapped would 
like to take this opportunity to go on record in opposition of HB 473. 

The GCEH is in support of an employment preference - one employ
ment preference. The legislature worked long and hard to come up with a 
workable solution to the absolute preference which the Supreme Court 
interpreted the previous preference to be in 1983. The GCEH feels the 
current preference is working fine at this time and before the legislature 
tries to re-do the preference, the current law should be given ample time 
to show results. At this time there is nothing to indicate it isn't working. 

Because the legislature has decided that there is a need for a prefer
ence for some g'1'OUpS of people, these groups should be included in the 
same law. It makes for easier administration and less headaches for hiring 
authorities. The scored procedures HB473 is seeking will result in arbi
trary and subjective point valuations until a valid testing procedure could 
be implemented. The GCEH feels the "substantially equally qualified" hUl
guage in the current law is appropriate. There are cases where 10 points 
would put a person over someone who is much more qualified - almost 
absolute preference - or cases where "substantially equal" could be 20-25 
points and 10 points would do no good - no preference. 

We assume you know this bill would put eligible spouses and mothers 
of veterans above handicapped civilians. Disabled people - whether 
veteran or civilian - are the people who have the hardest time finding 
employment. Therefore, the GCEH contends that this group should 
continue to have the preference over other eligible persons. It is not 
·spouses and mothers who need the highest preference. During the 1983 
Special Session, the legislature decided to grant disabled veterans and 
civilians equivalently the highest preference. This brought the disabled 
civilian from the bottom to the top. HB473 would drop them right back 
down to the bottom again. 

For almost sixty years, veterans and civilians have been administered 
through one law and now we are trying to separate the two. which raises 
several inequities. Under HB473, a veteran need not be a Montana resi
dent while a civilian must be to receive preference. The veteran is enti
tled to preference throughout public employment - including school dis
tricts under HB473. but not the disabled civilian. Reduction in force and 
remedy for non-compliance of preference are also addressed for veterans 
but not handicapped persons. 

The GCEH is not anti-veteran. We recognize their service to countI'y 
and the hazards that go with it. The Committee would like to know how 
the authors of this bill decided handicapped persons wanted a point pref
erence but none of the other benefits which were included for veterans. 

Aside from these many inequities, the GCEH considers the year since 
the special session insufficient time to draw any conclusions as to whether 
or not the employment pl'eference is working in its present form. Wp 
would urge you not to change the format of the present law until statistics 
show there is a need. 

Again. the Governor's Committee on Employment of the Handicapped is 
in opposition to HB 473. Thank you for this opportunity to testify. 



TESTIMONY ON HB 473 

EXHIBIT M 
2/15/85 
ljB 473 

TERESA GRAHAM - DEPARTMENT OF LABOR AND INDUSTRY COMMITTEE FOR WOMEN 

My name is Teresa Graham and I have taken vacation time from my job with 

the Human Rights Commission to present the views of the Department of Labor and 

Industry Committee for Women. Reading over HB 473 gave us a feeling of de'ja vu--

we have been hert' ilefurl'. HB 1173 Ilul I i rics til'; \'JOrk of the recent speci.:J! 

session on veteranls preference. As you remember, veterans preference was 

causing extreme problems in hiring public employees. We submit that while there 

are differences, this bill would return many of those problems. It would also 

create some extreme inequities. Widows and widowers of veterans would receive 

more points on examinations than would veterans. Is this fair or reasonable? 

While many veterans would receive preference in situations of reduction in 

force those who are in positions covered by collective bargaining agreements 

would not receive preference because of th~ir status as veterans. This makes 

no sense at all. If public policy dictates that veterClns have preference in 

lay-off s i tuat ions, ~ veterans shoul cJ have thClt preference. Veterans who 

exercise their collective barg~inin0 right~ should not be renal ized by losing 

their veterans preference. We favor a very I [mited veterans preference but we 

believe that whatever form the preference takes, it should be reasonable and 

equitable ann appl ied to ,,11 vpter;ms indic;crimin3teiy. 

The second point we would I ike to make is the one of cost. While there is 

a great deal 01 merit In using scored procedures in the hiring process we bel ieve 

that the cost of implementinq such a system would be high. It \'Jould be more 

than the state can afford in 1985. The cost of training those who do the hiring 

in state government, In the cities, counties and the university system would, by 

itself, be more than we can afford during the current budget crunch. We urge 

you to vote lido not pass ll on HB 473. 
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EXHIBIT N 
2/15/85 
HB.473 

February 15, 1985 

TESTIMONY OF NANCY HARTE FOR THE MONTANA DEMOCRATIC PARTY IN 

OPPOSITION TO HOUSE BILL 473 REGARDING VETERANS PREFERENCE 

House BiT1473 is a classic case of "locking the barn door after 

the horse is gone." In this case. the horse is veterans preference. 

and it has been running since the Special Session of 1983. 

This bill attempts to'change, once again. the law governing 

hiring preference for·veterans and handicapped persons. Review of 

our laws is part of the legislative process. but too often we1ye 

seen that review attempted much too soon. Changing the veteran~ 

preference law just two years after the Special Se~sion looked at. 

and decided, the issue is too soon . 
. 

It is poor judgment to throw aside the long, and expensive. 

deliberation ihat led ultimately to our current law. A legislative 

interim committee met in the mon~hs following the 1983 session, 

reviewing,laws and hiring practices that were ch~lenged after the 

Crabtree decision. The Special Session then convene~ for a week, 

at a cost of $295.000. 

House Bill 473 would mean that that long, invol\ed process 

a process that brought togethe~ people with every wiewpoint on the 

issue into a compromise -- meant nothing. 

Montana Democratic Central Committee. Steamboat Block, Room 306 • P.O. Box 802 • Helena, MT 59624· (406) 442·9520 
Executive Board 

Bruce Nelson Donna Small Mary Hempleman Bobbie Wolfe Tony Jewett James Pasma Dorothy Bradley 
Chairman Vice Chairman Secretary Treasurer Executive Director Nat'l Committeeman Nat" Committeewoman 

Phil Campbell Helen Christensen Virginia Egli Wendy Fitzgerald Chas Jenlker Les Morse Les Pallett 

Sharon Peterson Gracia Schall Barb Skelton Clara Spotted Elk Chuck Tooley Mike Ward Blake Wordal 

Sen. Chet Blaylock Rep. Dan Kemmls Jim Foley Rep. John Vincent Phillis Moore 

.... AATCRAFT. BUnE 
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HB 473 -- page two 

Montanans have become increasingly suspicipus. and resentful. 

of our law-making system when it at last comes to a decis~on -- and 

the n fa 11 s to s tic k ,to it. 

When you consider House Bill 473. we know you ,will consider 

the impact of the bill on our ci t i ze ns. , We al so hope tha t ,yot' 

consider that re-examining the veterans preference law at ·tl~i$ 

point is premature and a waste of the time. money and thoughtful 

discussion of the legislators and citizens who participated in 

drafting the veterans preference compromise law now on the books. 

We urge you to vote against House B111 473. 

f 
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EXHIBIT 0 
2/15/85 

DEPARTMENT OF ADMINISTRATION HB 473 

DIRECTOR'S OFFICE 

TED SCHWINDEN, GOVERNOR MITCHELL BUILDING 

- Sf ATE OF MONTANA-----
(406) 444-2032 

TESTIMONY ON HOUSE BILL 473 
ELLEN FEAVER, DIRECTOR 

DEPARTMENT OF ADMINISTRATION 

HELENA, MONTANA 59620 

I would like to begin by summarIzmg briefly what this bill does to the 
existing veterans and handicapped civilians employment preference. 

1. It separates veterans and disabled civilians into two separate acts. 
Two separate acts with different provisions. 

2. It requires the use of scored selection procedures in nearly all public 
sector jobs. The scored procedures must total 100 points with a pass 
point of 70 points. 

3. The act provides for 5 additional points for veterans, 10 points for 
disabled veterans and 5 points for disabled civilians. It does not say 
whether one must hire the applicant with the most points. 

4. It states the employer has the burden of proving that the points were 
applied and that a reasonable hiring decision was made. 

5. If this burden is not carried, the remedy for veterans includes 
reopening the selection procedure, paying 150% of back wages, and 
paying legal fees and court costs. 

6. The act provides no back pay for disabled civilians who file an action 
under the act. 

7. The bill includes a preference for the retention of veterans in re
duction-in-force. This reduction-in-force preference does not extend 
to disabled civilians. 

8. Preference to veterans is not restricted to "initial hires" although this 
restriction continues for disabled civilians. 

9. The time restrictions on the use of the preference (15 years and 5 
years) have been removed. 

10. The residency requirements continue for the disabled civilian and 
have been removed for the veteran. 

11. Temporary positions are now included for veterans preference but not 
for disabled civilians employment preference. 

AN EOUAL OPPORTUNITY EMPLOYER 



just not that simple. .Just the problem of trying to insure that 70 points 
represents a realistic passing point for all selection procedures on all 
public jobs in Montana is a significant project. But more importantly is 
the impact this can have on the legal defensibility of selection procedures. 

If numbers are attached to a selection device it implies a higher level of 
precision than if no numbers are attached. The assumption is made that 
you can distinguish between the suitability of an applicant who scores an 
81 and the suitability of an applicant who scores a 76 or perhaps a 78. 
The federal government and the courts have clearly required that if you 
use a procedure to do this kind of ranking, you have to be prepared to 
defend that the procedure can make those kinds of fine distinctions. 

In other words, attaching numbers makes a selection procedure significant
ly more difficult to defend and makes it significantly more likely that it 
could be successfully challenged in a court of law. In order to develop 
scored procedures which are defensible would require expert staff and 
considerable expense. In a report to the Congress the GAO recommended 
Civil Service agencies abandon total reliance on scored tests. Instead they 
recommended ranking by groups - outstanding, well qualified, qualified, 
not qualified. Veterans would be considered at the first of each category. 
This is essentially the substantially equal test we now use. The GAO 
stated tests are just not that precise. Tests ordinarily measure knowledge 
where other attributes may be very important to predicting success on a 
job. 

I believe the state, as an employer, would have difficulty in complying 
with this bill. I'm quite confident that small cities, counties, and school 
districts would face considerable difficulty. 

One other thing I'd like to comment on is the administrative problems that 
would be caused were this act to pass. The existing law passed in the 
special session is itself quite complex. However, I think public agencies 
are doing a good job of implementing the law. The Department of Adminis
tration has adopted rules on employment preference and rules on recruit
ment and selection. We have developed and implemented a new state 
application form. We are modifying our automated record keeping systems 
to keep track of preferred applicants. We prepared informational bro
chures and posters for local governments and the job service offices. We 
provided training for state agencies, job service offices, and local govern
ments, and we've provided hundreds of hours of assistance to public 
hiring authorities. If t his bill were to pass, all of these efforts would 
have to be redone. Where we currently have one law to administer, we'd 
have two. Two laws with different provisions, different eligibility require
ments, and different remedies. I respectfully request of you, don't do 
that to public employees in Montana. Don't do that to the cities, counties, 
and the school districts and the applicants. Please vote "Do Not Pass" on 
House Bill 473. 

THANK YOU. 



During the special session this legislature worked very hard to achieve a 
balance between all of the parties impacted by employment preference: 
women, minorities, veterans, and the disabled. I believe there was a 
sincere attempt at an equitable solution. The solution didn't give anybody 
everything they wanted, but it gave everybody something. The resulting 
veterans and handicapped civilians employment preference act has been in 
effect less than a year. 

House Bill 473, sets the veterans above the disabled civilian, providing a 
separate act, a separate preference, and a separate remedy. For example, 
disabled veterans under this bill get 10 points while disabled civilians get 
only 5. The current law treats them equally. Veterans get back pay at 
time and a half if they file a successful claim, the disabled civilian does 
not. Veterans are protected from reductions-in-force while the disabled 
civilian is not. Veterans preference applies to all hiring positions, includ
ing apparently promotion, while preference for the disabled civilian is 
restricted to initial hire. There are residency requirements for the dis
abled civilian but none for the veteran. 

House Bill 473 attempts to resurrect most of the major features not in
cluded in the law during the special session: 

1. It removes the time limits on the use of preference. 

2. It removes the requirement of a minimum 30% disability de
termined by the veterans administration. 

3. It gives disabled veterans greater preference than disabled 
civilians. 

4. It applies the preference to reductions-in-force and to pro
motions. 

5. It includes temporary positions. 

6. It assigns points and requires scored procedures. 

The legislature worked diligently in the special session called specifically 
to address these decisions. You heard hundreds of hours of testimony 
and deliberations. You made decisions on all these issues a little over one 
year ago. The sponsors of House Bill 473 are asking you to go through 
that entire process again. They haven't identified any major problems 
with the administration of the existing act; it's too early for that. 
They're not addressing problems, they're just asking you to do the work 
of the special session over again. 

The Department of Administration testified at length on all of these issues 
during the special session. We are prepared to give you our views on all 
these issues again, if necessary. I would urge you that repeating that 
entire debate is not necessary. 

I would, however, like to take this opportunity to speak briefly on a 
couple of issues of concern to us. 

The first, is the use of scored procedures. The sponsors of this bill 
envision merely adding points to existing selection procedures, but it's 



EXHIBIT P 
2/15/85 
HB 473 

THE LEAGUE OF WOMEN VOTERS OF MJNT ANA 

The League of Women Voters supports the position of equal 

employment opportunities for all people. Any preference law 

is discrimanatory. For this reason the League of Wo~en Voters 

of Montana opposes House Bill 473. 
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EXHIBIT Q 
2/15/85 
HB 473 

Cornmi t tee On ~. ~()' 
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Support ____________________ ___ 
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Amend -------------------------

AFTER TESTIFYING, PLEASE LEAVE PREPARED STATEHENT WITH SECRETARY. 
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Itemize the main argument or points of your testimony. This will 
assist the committee secretary with her minutes. 
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EXHIBIT R 
2/15/85 
HB 473 

Amendment to House Bill 473, Introduced Bill 

1) Page 3, line 7 
Following: line 6 
Strike: Subsection (5) in its entirety 
Insert: "(5) "Initial hiring position" referred 

throughout the bill as "position" shall mean 
a personnel action for which applications are 
solicited from outside the ranks of the current 
employees that are permanent, temporary or 
seasonal positions as defined in 2-18-101 for 
a state position or a similar permanent, temporary, 
or seasonal position with a public employer other 
than the state." 



PAGE 1 

PD·25 STATE OF MONTANA The information contained on this form 
FOR STATE USE ONLY 

(Rev. 10/84) 

APPLICATION FOR is sought in good faith. It will not be 

Q EMPLOYMENT 
used in any way to discriminate against .. . 
any applicant for employment in viola· < ... 

. -- ". :~~"".~; AN EaUAL OPPORTUNITY EMPLOYER 
tion of state or federal law. 

INSTRUCTIONS: 
PLEASE PREPARE A SEPARATE APPLICATION FORM FOR EACH RECRUITMENT ANNOUNCEMENT YOU RESPOND TO. IF YOU BE· 
LlEVE YOU QUALIFY, COMPLETE THIS APPLICATION BY TYPING OR PRINTING IN INK. PAGES 1,4 AND 5 MUST BE AN ORIGINAL WITH 
AN ORIGINAL SIGNATURE. YOU MAY SUBMIT A PHOTO COpy OF PAGES 2 AND 3 OF A PREVIOUSLY COMPLETED APPLICATION AL· 
THOUGH AN ORIGINAL IS PREFERRED. 
READ THE ANNOUNCEMENT CAREFULLY TO FIND: 
(a) WHAT ATTACHMENTS (TRANSCRIPT, RESUME', SUPPLEMENTS, 00·214, ETC.) MUST BE SUBMITTED IN ORDER FOR YOUR 

APPLICATION TO BE CONSIDERED, 
(b) WHERE TO SUBMIT YOUR APPLICATION, 
(e) THE CLOSING DATE FOR RECEIPT OF APPLICATIONS, 
(d) THE REQUIRED SPECIAL QUALIFICATIONS OR LICENSES. 

SECTION 17 OF THE FORM MAY BE USED TO CONTINUE OR EXPLAIN ANSWERS OR TO PROVIDE OTHER INFORMATION RELATIVE TO 
YOUR QUALIFICATIONS OR AVAILABILITY. 
INCOMPLETE OR UNSIGNED APPLICATIONS WILL NOT BE PROCESSED. 
DO NOT WRITE IN SHADED AREAS. 

I 1. Name 5. Position Applied for: AgencylDiv 
Last First M.I. 

2. Social Security No. Job Title 

, 3. Address Position # 

Location 

4. Phone # 6. Date Available , Work Home 

7. If required for this position: a. Do you have a valid driver's license? DYes 0 No Chauffeur's? 0 Yes 0 No 
r 

(see Job Announcement) b. Are you willing to travel over night? DYes 0 No 

II 8. Will you accept: o Permanent full-time o Part-time (less than 40 hrs/week) o Job sharing 

o Temporary (up to 9 months) o Seasonal o On call 

i 
o Day shift o Other than day shift o Rotating shifts 

9. The State of Montana is committed to make reasonable accommodation to any known disability that may interfere with an 
applicant's ability to compete in the selection process or an employee's ability to perform the duties of the job. If you would like 
us to consider any such accommodation, please attach a description of the desired accommodation. 

r o 30% or more disabled veteran? 10. Do you claim employment preference as: 

o Campaign or war veteran? 0 Handicapped person certified by SRS? 

• o Unremarried spouse of MIA, POW or person who died from a service-connected disability or who died while on active duty? 

o Spouse of totally or 100% disabled person? 

If Yes, are you a U.S. Citizen? DYes 0 No 
Are you a Montana Resident? DYes 0 No If yes, date residency established 

II Are you eligible for or receiving a military or publicly supported retirement (other than social security)? If yes, explain 

• 11. If claiming preference as a veteran or disabled veteran: 

a. Date entered active U.S. Armed Forces Date separated from active service 

b. Have you served in a peace-time campaign or expedition for which a campaign badge is authorized? 

II If yes, give name of badge 

c. Type of separation/discharge: o honorable 0 Under honorable conditions or other 

d . Do you have a 30% or more disability rating from the Veteran's Administration? DYes o No 
• *.********************************************************************* •• ******* 

~ AGENCY USE ONLY 
ACTION Effective Date -- -- -- -- -- -- -- --

J.S. M.a. WrT PERF ORAL PHYS REF OTHER Hired 
• EVALUATION: Withdrew 

Other 

• 

Z 
I» 
3 
!I! 
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These rules supersede the policy on Veteran's and Disabled 
Civilian's Preference dated 9/30/83. Administrative Rules 
of Montana 2.21.1401 through 2.21.1408 and 2.21.1411 have 
been repealed. 

INDEX 

2.21.1412 
2.21.1413 
2.21.1414 
2.21.1415 
2.21.1416 
2.21.1417 
2.21.1418 
2.21.1421 
2.21.1422 
2.21.1423 
2.21.1424 

2.21.1425 
2.21.1426 
2.21.1427 
2.21.1428 
2.21.1429 

2.21.1430 

2.21.1431 
2.21.1432 

SHORT TITLE 
POLICY AND OBJECTIVES 
GENERAL ELIGIBILITY 
ELIGIBLE VETERAN 
ELIGIBLE DISABLED VETERAN 
ELIGIBLE SPOUSE 
ELIGIBLE HANDICAPPED PERSON 
EMPLOYERS COVERED 
POSITIONS COVERED 
APPLYING PREFERENCE 
CLAIMING PREFERENCE -
DOCUMENTATION AND VERIFICATION 
DURATION OF PREFERENCE 
r-ULITARY CONFLICTS 
CERTIFICATION OF HANDICAPPED PERSONS 
HIRING DECISIONS 
INTERNAL PROCEDURES -
ENFORCEMENT OF PREFERENCE 
EXTERNAL PROCEDURES -
ENFORCEMENT OF PREFERENCE 
REOPENING THE SELECTION PROCESS 
CONFLICT WITH FEDERAL LAW 

2.21.1412 SHORT TITLE (1) This policy may be cited 
as the veteran's and handicapped person's employment prefer
ence policy. (Eff. 3/16/84). 

2.21.1413 POLICY AND OBJECTIVES (1) It is the policy 
of the State of Montana, executive, legislative and judicial 
branches, and covered local governments to provide prefer
ence in employment to eligible disabled veterans, other 
veterans, handicapped persons and certain spouses, when they 
are substantially equal in qualifications to others applying 
for initial appointments to positions. 

(2) It is the objective of this policy to establish 
uni form practices and procedures for the administration of 
the preference by all public employers covered by the 
veteran's and handicapped person's employment preference 
act, 39-30-101, et. seq, MCA. (Eff. 3/16/84). 

2.21.1414 GENERAL ELIGIBILITY (1) As provided in 
39-30-202, MCA, "No veteran, disabled veteran, eligible 
spouse, or handicapped person is entitled to receive 
employment preference as provided in 39-30-201, MCA, unless: 

-1-
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(a) he is a United States citizen; 
(b) he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 
(c) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 
for employment in the city, town, or county in which employ
ment is sought, and 

(d) he meets those requirements considered necessary 
by a public employer to successfully perform the essential 
duties of the position for which he is applying." 

(2) No veteran, disabled veteran or eligible spouse is 
eligible to receive employment preference solely because he 
is entitled to receive benefits from the U. S. veterans 
administration. (Eff. 3/16/84). 

2.21.1415 ELIGIBLE VETERAN (1) A veteran who may be 
eligible to receive employment preference must meet all re
quirements of 2.21.1414. 

(2) A veteran who is eligible for employment prefer
ence must have: 

(a) as provided in 39-30-103, MCA, "served on active 
duty during time of war or declared national emergency or in 
a campaign or expedition for which a campaign badge was 
authorized by the United States congress or the United 
States department of defense", as provided in 2.21.1426; 
and, 

(b) as provided in 39-30-103, MCA, "been separated 
from service by honorable discharge" or separation. A dis
charge "under honorable conditions" or any status other than 
"honorable" is not acceptable to receive employment prefer-
ence. 

(3) To meet the requirement to serve on active duty 
requires that the applicant has served on, as provided in 
39-30-103, MCA, "full-time duty other than for training in 
the regular components of the United States army, air force, 
navy, marine corps, or coast guard with full pay and allow
ances. The term does not include monthly drills, summer 
encampments, initial training, or other inactive or active 
duty for training in the national guard and reserve." 

(4) Excluded is, as provided in 39-30-103, MCA, "a 
retired member of the United States armed forces who is 
eligible for or receiving a military retirement allowance 
based on length of service and does not include any other 
retired member of a public retirement system, except social 
security, that is supported in whole or in part by tax 
revenues." (Eff. 3/16/84). 

2.21.1416 ELIGIBLE DISABLED VETERAN (1) A disabled 
veteran who may be eligible to receive employment preference 
must meet all requirements of 2.21.1414. 

(2) A disabled veteran who is eligible for employment 
preference must have, as provided in 39-30-103, MeA: 

(a) "served on active duty; 

-2-
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(b) been separated from service by honorable 
discharge" or separation. A discharge "under honorable con
ditions" or any status other than "honorable" is not accept
able to receive employment preference~ and, 

(c) as provided in 39-30-103, MCA, "suffers a service
connected disability determined by the United States 
veterans administration to be 30% or more disabling." The 
disability does not have to be incurred during time of war 
or national emergency or in a campaign or expedition for 
which a campaign badge was authorized by the U. S. Congress 
or department of defense. 

(3) A disabled veteran is eligible for employment 
preference regardless of whether he is eligible for or 
receiving: 

(a) a military disability retirement allowance~ 
(b) a military retirement allowance based on length of 

service; or 
(c) a retirement allowance as a member of a 

retirement system supported in whole or in part 
revenues. (Eff. 3/16/84). 

public 
by tax 

2.21.1417 ELIGIBLE SPOUSE (1) A spouse who may be 
eligible to receive employment preference must meet all re
quirements of 2.21.1414. 

(2) As provided in 39-30-103, MCA, an eligible spouse 
is: 

(a) "the unremarried surviving spouse of a veteran who 
died while on active duty or whose death resulted from a 
service-connected disability~ or 

(b) the spouse of: 
(i) a disabled veteran determined by the United States 

veterans administration to have a 100% service-connected 
disabili ty who is unable to use his employment preference 
because of his disability~ 

(ii) a person on active duty determined by the United 
States government to be missing in action or a prisoner of 
war; or 

(iii) a handicapped person determined by the depart
ment of social and rehabilitation services to have a 100% 
disabili ty who is unable to use his employment preference 
because of his disability." 

(3) The spousal relationship will be determined by the 
United States veterans administration or department of 
social and rehabilitation services in accordance with 
Montana law. (Eff. 3/16/84). 

2.21.1418 ELIGIBLE HANDICAPPED PERSON (1) Handi
capped persons who may be eligible to receive employment 
preference must meet all requirements of 2.21.1414. 

(2) A handicapped person must be an individual whose 
disability is certified by the department of social and 
rehabilitation services, as provided in 2.21.1427. 
(Eff. 3/16/84). 
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Rules 19 and 20 reserved 

2.21.1421 EMPLOYERS COVERED (1) Public employers 
covered by the veteran's and handicapped person's employment 
preference act, 39-30-101 et. seq. MCA, are, as provided in 
39-30-103, MCA: 

(a) "any department, office, board, bureau, commission, 
agency, or other instrumentality of the executive, judicial, 
or legislative branch of the government of the state of 
Montana; and 

(b) any county, city, or town. 
(2) The term does not include a school district, a 

post-secondary vocational-technical center or program, a 
community college, the board of regents of higher education, 
the Montana university system, a special purpose district, 
an authority, or any political subdivision of the state 
other than a county, city, or town." (Eff. 3/16/84). 

2.21.1422 POSITIONS COVERED (1) All positions desig
nated as permanent or seasonal are covered by the employment 
preference. Seasonal positions are those for which there is 
a permanent need, but which are interrupted by the seasonal 
nature of the work. 

.r 

( 

(2) Excluded from employment preference are positions ( 
which are designated as temporary. Temporary posi tiol1s are 
established for a definite period of time not to exceed 9 
months. 

(3) As provided in 39-30-103, MCA, position means "a 
permanent or seasonal position as defined in 2-18-101 for a 
state position or a similar permanent or seasonal position 
with a public employer other than the state. However, the 
term does not include: 

(a) a temporary position as defined in 2-18-101 for a 
state position or similar temporary position with a public 
employer other than the state; 

(b) a state or local elected official; 
(c) employment as an elected official's immediate 

secretary, legal adviser, court reporter, or administrative, 
legislative, or other immediate or first-line aide; 

(d) appointment by an elected official to .a body such 
as a board, commission, committee, or council; 

(e) appointment by an elected official to a public 
office if the appointment is provided for by law; 

(f) a department head appointment by the governor or 
an executive department head appointment by a major, city 
manager, county commissioner, or other chief administrative 
or executive officer of a local government; or 

(g) engagement as an independent contractor or employ
ment by an independent contractor." 

(4) Also excluded is appointment by lawful authority 
to fill an unexpired term in an elected office. ~ 

(5) A person hired into a temporary position shall not \ 
be considered a current employee for purposes of 2.21.1423. 
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If a person hired into a temporary position is considered in 
the applicant pool for a permanent or seasonal position, the 
selection is considered an initial hire and the employment 
preference must be applied. (Eff. 3/16/84). 

2.21.1423 APPLYING PREFERENCE (1) As provided in 
39-30-201, MCA, an applicant who is eligible for preference 
under these rules shall be hired over any other applicant 
with substantially. equal qualifications who is not a prefer
ence eligible applicant, when: 

(a) the applicant has claimed a preference as required 
in 2.21.1414, and 

(b) the hiring is an initial hiring to a position 
covered in 2.21.1422. 

(2) A preference-eligible applicant who is a disabled 
veteran or handicapped person shall be hired over any other 
preference-eligible applicant with substantially equal 
qualifications when the applicant also meets the require
ments of (1) (a) and (b) of this rule. 

(3) As provided in 39-30-103, MCA, an initial hire 
means "a personnel action for which applications are solici
ted from outside the ranks of the current employees of: 

(a) a department, as defined in 2-15-102 MCA, for a 
position within the executive branch; 

(b) a legislative agency, such as the consumer coun
sel, environmental quality council, office of the legisla
tive auditor, legislative council, or office of the 
legislative fiscal analyst, for a position within the 
legislative branch; 

(c) a judicial agency, such as the office of supreme 
court administrator, office of supreme court clerk, state 
law library, or similar office in a state district court for 
a position within the judicial branch; 

(d) a city or town for a municipal position, including 
a city or municipal court position; and 

(e) a county for a county position, including a 
justice's court position. 

(4) A personnel action limited to current employees of 
a specific public entity identified in subsections (3) (a) 
through (el of this rule, current employees in a reduction
in-force pool who have been laid off from a specific public 
entity identified in subsections (3) (a) through (e) of this 
rule, or current participants in a federally-authorized 
employment program is not an initial hiring." 

(5) As provided in 39-30-103, MCA, substantially equal 
qualifications means "the qualifications of two or more 
persons among whom the public employer cannot make a 
reasonable determination that the qualifications held by one 
person are significantly better suited for the position than 
the qualifications held by the other persons." 

(6) Substantially equal qualifications does not mean a 
situation in which two or more applicants are exactly 
equally qualified. It means a range within which two 
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applicants must be considered to be substantially equal in 
view of the qualifications set for the job. Qualifications 
sha'_l include job-related knowledge, skill, and abilities. 

(7) The public employer, covered by the veteran's and 
handicapped person's employment preference act (39-30-101 
et. seq., MCA) , has the burden of proving by a preponderance 
of the evidence that the employer made a reasonable deter
mination of the applicant's qualifications for the position 
and that substantially equally qualified applicants were 
afforded preference. 

(8) The public employer shall retain a record of the 
hiring decision for at least 90 calendar days after the 
notice of the hiring decision. Depending on the selection 
procedures used, the record may include, but is not limited 
to, the following: 

(a) a copy of the vacancy announcement or external 
recruitment announcement; 

(b) a record of the selection procedure used to screen 
job applicants; 

(c) a record of written and oral evaluations of 
applicants; 

(d) a copy of applications that were considered for 
the specific vacancy; and 

(e) a record of the notice of the hiring decision, the 
written request for an employer's explanation of the hiring 
decision by an applicant, and the employer's written expla
nation. (Eff. 3/16/84). 

2.21.1424 CLAIMING PREFERENCE - DOCUMENTATION AND 
VERIFICATION (1) As provided in 39-30-206, MCA, "a public 
employer shall, by posting or on the application form, give 
notice of the preferences that 39-30-101, et. seq. MCA, (the 
veteran's and handicapped person's employment preference 
act) provides in public employment." The notice shall 
appear at the place where applications are received. 

(2) As provided in 39-30-206, MCA, "a job applicant 
who believes he has an employment preference shall claim the 
preference in writing before the time for filing applica
tions for the position involved has passed." An employer 
may provide a standard form for claiming ~mployment 
preference. However, failure to complete such a form does 
not negate an applicant's claim for preference, as long as a 
reasonable and timely claim is made as required by this 
rule. As provided in 39-30-206, MCA, "failure to make a 
timely employment preference claim for a position is a 
complete defense to an action in regard to that position 
under 39-30-207, MCA." 

(3) At the place where applications are received, the 
hiring authority or other agency receiving applications 
shall inform applicants of requirements for documentation of 
eligibility for preference which the applicant may be 
required to provide to the hiring authority. 
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(4) The person claiming eligibility for employment 
preference is responsible for providing all information 
necessary to document his claim. 

(5) The hiring authority must obtain documentation of 
eligibility for employment preference at least from the 
applicant who is selected for the vacancy. 

(6) The hiring authority shall determine when in the 
selection process submission of documentation of eligibility 
for the preference shall be provided by the applicant. This 
may be at the time an offer of employment is made or at an 
earlier time specified by the hiring authority. 

(7) Where appropriate, documentation will include the 
following or an acceptable substitute: 

(a) from a veteran, disabled veteran, or eligible 
spouse of a veteran, a document issued by the department of 
defense or equivalent certification from the U. S. veterans 
administration listing military status, dates of service, 
discharge type, and campaign badges, commonly form 00-214 or 
military discharge papers; 

(b) from a disabled veteran or handicapped person, a 
document from the U. S. veteran's administration certifying 
that the applicant has a service-connected disability of 30% 
or more or a document from the department of social and 
rehabilitation services certifying that the applicant is 
eligible for preference as a handicapped person; 

(c) from an eligible spouse of a deceased veteran, a 
document from the department of defense or the U. S. veter
ans administration certifying the service-connected death of 
a spouse; 

(d) from an eligible spouse of a person on active 
duty, a document from the department of defense or the U. S. 
veterans administration certifying the person on active duty 
is listed as missing in action or a prisoner of war. 

(e) from an eligible spouse of a disabled veteran, a 
document from the U. S. veterans administration certifying 
the veteran is 100% disabled, is unable to use the prefer
ence because of the disability and is married to the 
disabled veteran in accordance with Montana law. The 
spousal relationship will be certified for not more than 1 
year. Where the veterans administration does not certify 
that the disabled veteran is unable to use the preference 
because of the disability, the hiring authority shall-obtain 
a signed statement from the disabled veteran that; 

(i) he is incapable of using his employment preference 
because of the severity of his disability; and 

(ii) he will not claim employment preference with any 
covered employer for 1 year from the date his spouse obtains 
certification for the preference. 

(f) from an eligible spouse of a handicapped person, a 
document from the department of social and rehabilitation 
services certifying the handicapped person is totally 
disabled, is unable to use the preference because of the 
disability, and is married to the eligible spouse in accord-
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ance with Montana law. The spousal relationship will be 
certified for not more than 1 year. 

(g) a statement signed by the applicant attesting to 
U. S. citizenship, residency, and non-retired status. Where 
the hiring authority has reason to question the validity of 
such statements, further evidence may be requested. For 
U. s. ci ti:zenship such evidence may include, but is not 
limited to, a birth certificate, voter registration card, or 
naturalization papers. For residency, such evidence may 
include, but is not limited to, payment of state of Montana 
income tax, Montana driver's license, vehicle registration, 
or hunting and fishing license. 

(8) All documentation submitted to a public employer, 
an entity designated to receive applications for a public 
employer, or to the department of social and rehabilitation 
services in support of a claim of employment preference 
shall be considered confidential. 

(9) A public employer, an entity designated to receive 
applications for a public employer, or the department of 
social and rehabilitation services shall not release person
al information relating to an applicant's claim of prefer
ence to any person not directly involved in the hiring 
decision. 

(10) A public employer may release general information 
relating to a successful applicant's eligibility for prefer
ence upon request. The information provided should not be 
specific to the nature of the disability or other personally 
identifying information. Examples of general information 
would be "a disabled veteran," "an eligible spouse of a 
totally disabled person," or "a handicapped person." 

(11) Applicants shall be notified that intentional 
misrepresentation of the claim for preference is cause for 
immediate discharge. (Eff. 3/16/84). 

2.21.1425 DURATION OF PREFERENCE (1) Subject to pro
visions of 39-30-202, MCA, a handicapped person as described 
in 2.21.1418, or a disabled veteran as described In 
2.21.1416 qualifies for employment preference as long as the 
disabling condition persists. 

(2) The spouse of a 100% handicapped person as 
described in 2.21.1417, or the spouse of a 100%' disabled 
veteran as described in 2.21.1417, qualifies for employment 
preference as long as: 

(a) the 100% handicapped person or 100% disabled 
veteran is unable to use the preference due to the severity 
of the disabling condition, and 

(b) the spousal relationship continues. Continuation 
of the spousal relationship must be recertified annually by 
the appropriate certifying agency. 

(3) A veteran, as described in 2.21.1415, who is not a 
disabled veteran, as described in 2.21.1416, qualifies for 
employment preference for no longer than 15 years following 
separation from service or December 20, 1988, whichever is 
later. 
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(4) The surviving spouse of a veteran as described in 
2.21.1417, qualifies for employment preference for as long 
as the spouse remains unremarried. 

(5) The spouse of a person as described in 2.21.1417. 
qualifies for employment preference for as long as the 
person is missing in action or is a prisoner of war. 
(Eff. 3/16/84). 

2.21.1426 MILITARY CONFLICTS (1) To be eligible for 
employment preference a veteran must have served: 

(a) on active duty during war or national emergency, 
which are, as provided in 39-30-103, MCA: 

(i) "World War I, beginning on April 6, 1917, and 
ending on November 11, 1918, both dates inclusive; 

(ii) World War II, beginning on December 7, 1941, and 
ending on December 31, 1946, both dates inclusive; 

(iii)the Korean conflict, military expedition, or 
police action, beginning on June 27, 1950, and ending on 
January 31, 1955, both dates inclusive; and 

(iv) the Vietnam conflict, beginning on August 5, 1964, 
and ending on May 7, 1975, both dates inclusive"; or 

(b) "in a campaign or expedition for which a campaign 
badge has been authorized by the department of defense." 

(2) A roster of those campaigns or expeditions for 
which a campaign badge has been authorized by the department 
of defense is maintained by the department of administra
tion, personnel division (copies are available by contacting 
the division, Mitchell Building, Helena, Montana 59620). 
(Eff. 3/16/84). 

2.21.1427 CERTIFICATION OF HANDICAPPED PERSONS (1) 
As provided in 39-30-107, MCA, "the department of social and 
rehabilitation services shall certify persons as handicapped 
for the purpose of employment preference." 

(2) In order to be eligible for employment preference, 
a handicapped person must be certified by the department of 
social and rehabilitation services to have, as provided in 
39-30-103, MCA, a "physical or mental impairment that 
substantially limits one or more major life activities, such 
as writing, seeing, hearing, speaking, or mobility, and 
which limits the individual's ability to obtain, retain, or 
advance in employment." The certification process ma~ also 
consider impairments which limit an individual's ability to 
know or reason; or an individual's ability to make a choice 
or decision. 

(3) The handicapped person shall have a professional 
diagnosis establishing the disabling condition. The handi
capped person's medical evidence shall be provided by a 
licensed physician or a licensed practitioner competent to 
treat and diagnose the particular disabling condition. 

(4) Each disabling condition will be individually 
evaluated on a case-by-case basis to determine eligibility 
for employment preference with the exception of those 
persons specifically excluded in Section (6c) of this Rule. 
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(5) To determine if a physical impairment exists, the 
department of social and rehabilitation services shall 
consider at least the following: 

(a) For the purpose of determining whether a person 
will be considered to be a person handicapped by blindness, 
the department shall consider the definition in 53-7-301, 
MCA; '" blind individual' means an individual whose central 
visual activity does not exceed 20/200 in the better eye 
wi th correcting lenses or whose visual acuity is greater 
than 20/200 but is accompanied by a limitation in the fields 
of vision such that the widest diameter of the visual field 
subtends an angle no greater than 20 degrees or who has 
other eye conditions which render vision equally defective 
or who has an eye condition which will cause blindness." 

(b) For the purpose of determining whether a person 
will be considered to be a person handicapped by deafness; 
the department shall consider the definition in 49-4-502, 
MCA: '" deaf person' means a person whose hearing is totally 
impaired or whose hearing is so seriously impaired as to 
prohibit the person from understanding oral communications. 
The term further includes, but is not limited to, a person 
who, because of loss of hearing, cannot communicate spoken 
language." 

(c) For the purpose of determining whether a person 
will be considered to be a handicapped person, the depart
ment shall consider at least the following disorders to 
constitute neuromuscular disorders: 

(i) cerebral palsy; 
(ii) cystic fibrosis; 
(iii) multiple sclerosis; 
(iv) muscular dystrophy; 
(v) epilepsy; 
(vi) paraglegia; 
(vii) quadriplegia; or 
(viii) other diagnosable diseases or dysfunctions 

recognized in medical literature as affecting neuromuscular 
performance. 

(d) For the purpose of determining whether a person 
will be considered to be a handicapped person, the depart
ment shall consider at least the following disorders to 
constitute organic disorders: 

(i) diabetes; 
(ii) heart disease; 
(iii) cardiovascular disease; 
(iv) stroke; 
(v) respiratory/pulmonary dysfunctions; 
(vi) hemic dysfunctions; 
(vii) lympathic dysfunctions; 
(viii) endocrine dysfunctions; or 
(ix) genito-urinary dysfunctions and other 

diagnosable diseases or dysfunctions recognized in medical 
literature as affecting organic performance; 
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(e) For the purpose of determining whether a person 
will be considered to be a handicapped person, the depart
ment shall consider at least the following disorders to 
constitute orthopedic disorders: 

(i) disfigurement; 
(ii) anatomical loss; 
(iii) skeletal/muscular dysfunction and impairment; 
(iv) other diagnosable dysfunctions recognized in 

medical literature, as affecting orthopedic performance. 
(6) For the purpose of determining whether a person 

will be considered to have a mental impairment the depart
ment of social and rehabilitation services shall apply the 
following definition, as provided in 39-30-103, MCA: 

(a) mental impairment means "suffering from a 
disability attributable to mental retardation, cerebral 
palsy, epilepsy, autism, or any other neurologically 
handicapping condition closely related to mental retardation 
and requiring treatment similar to that required by mentally 
retarded individuals; or 

(b) an organic or mental impairment that has substan
tial adverse effects on an individual's cognitive or voli
tional functions. 

(c) The term mental impairment does not include 
alcoholism or drug addiction and does not include any mental 
impairment, disease, or defect that has been asserted by the 
individual claiming the preference as a defense to any 
criminal charge." 

(7) Handicapped certification for employment prefer
ence shall not be denied merely because of a person's 
current or former employment. 

(8) The department of social and rehabilitation 
services will establish a process and standards for 
certifying handicapped persons for employment preference. 
The process shall include, but is not limited to: 

(a) a determination established by a professional 
medical diagnosis that the person has a physical or mental 
impairment as defined by. these rules; and 

(b) a determination that the physical or mental 
impairment substantially limits one or more major life 
activi ty and as a consequence of the handicap the person's 
employment opportunities have been or may be substantially 
limited; or 

(c) a determination by the counselor and medical 
consultant designated by the department of social and 
rehabilitation services that the disability is so severe or 
apparent that it has lead to or could lead to employment 
discrimination which would substantially limit the person's 
ability to obtain, retain, or advance in employment; or 

(d) a determination that the disabled person is 
totally disabled and that he is unable to use his preference 
because of the disability and therefore his spouse is 
eligible for preference. 
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(9) Each determination will rely on the professional 
judgment of the counselor and medical consultant designated 
by t~e department of social and rehabilitation services to 
make the determination. 

(10) Each determination will be provided in writing in 
a standard form as established by the department of social 
an~ rehabilitation services. The written notice shall 
include a statement regarding the duration of the certifica
tion. The written notice shall be provided to the handi
capped person within 30 days of the receipt of all informa
tion necessary to make the certification decision. 

(11) The process shall allow for permanent certifica
tion of those impairments (in the judgment of the counselor 
and medical consultant designated by the department of 
social and rehabilitation services) considered to be perma
nent and shall allow for loss of certification for those 
impairments which may be considered temporary. 

(12) The person requesting certification by the depart
ment of social and rehabilitation services is responsible 
for providing all information necessary to document his 
claim to be certified for employment preference. All costs 
of obtaining the necessary information, including medical 
evidence to substantiate his claim, are the responsibility 
of the person requesting the certification. 

(13) Where a handicapped person has been determined to 
have a disability so severe that he is unable to use his 
preference and therefore his spouse is eligible to use his 
preference, the written notice of certification should 
clearly state the preference-eligible person is an eligible 
spouse and that the certification is valid for not more than 
1 year. 

(14) The department of social and rehabilitation 
services shall insure the confidentiality of information 
gathered when making employment preference determination in 
accordance with federal and state law and as provided in 
2.21.1424. 

(15) Any handicapped person, as provided in 39-30-103, 
MCA, who is dissat:isfied with the department of social and 
rehabilitation services certification decision regarding 
eligibility for employment preference, shall be advised of 
his right to file a request for an administrative- review of 
that action and right to a fair hearing if he is dissatis
fied with the outcome of the administrative review. The 
administrative review shall be conducted by the administra
tor of vocational rehabilitative services division or desig
nee. The fair hearing shall be conducted in accordance with 
the fair hearing rules of the department of social and 
rehabilitation services as provided for in 46.2.201 et. 
seq., ARM. (Eff. 3/16/84). 

2.21.1428 HIRING DECISIONS (1) As provided in 
~~~~~~--~~-39-30-206, MCA, "if a:1 applicant for a position makes a 

timely written employment preference claim, the public 
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employer shall give written notice of its hiring decision to 
each applicant claiming preference." The notice shall 
include whether the position was obtained as the result of 
application of preference by the public employer. 

(2) Written notice must be given to each applicant 
claiming preference who is actually considered by the public 
employer as an applicant for a specific position vacancy. 

(3) Public employers who maintain active application 
files or conduct continuous recruitment must give written 
notice to each person claiming preference whose application 
is active in accordance with· the employer's selection 
procedures and who is actually considered for a specific 
vacancy. Notice must be given at the time a position 
vacancy is filled or by the end of each month in which a 
position vacancy is filled. 

(4) The public employer must maintain a record of 
which applicants were notified and the date the notification 
was sent for at least 90 days after notification of the 
hiring decision. (Eff. 3/16/84). 

2. 21. 1429 INTERNAL PROCEDURES - ENFORCEHENT OF PREF
ERENCE (1) As provided in 39-30-207, MCA, "an applicant who 
believes he has not been accorded his rights under the 
veteran's and handicapped person's employment preference 
act, 39-30-101, et. seq., MCA, may, within 30 days of re
ceipt of the notice of the hiring decision, submit to the 
public employer a written request for an explanation of the 
public employer's hiring decision." 

(2) The written request for an explanation shall 
contain, but is not limited to, such information as is 
necessary to determine: 

(a) the applicant's name and address; 
(b) the applicant is requesting an explanation from 

the hiring authority regarding the hiring decision; and 
(c) the position for which the person applied. 
(3) As provided in 39-30-207, MCA, "Within 15 

days of receipt of the request, the public employer shall 
give the applicant a written explanation." The written 
explanation shall contain specific job-related reasons why 
the person claiming preference was not hired. The explana
tion should be dated and identify the specific position in 
question. The public employer should send the written 
explanation by certified mail. Failure to provide written 
explanation as required may subject the employer to reopen
ing the selection process. The employer should safeguard 
the confidentiality of information he has considered in 
accordance with state and federal law and as provided in 
2.21.1424. 

(4) All days are calendar days. (Eff. 3/16/84). 

2 . 21 . 1430 EXTERNAL PROCEDURES - ENFORCEMENT OF PREF
ERENCE (1) "An applicant may, wi thin 90 days after receipt 
of notice of the hiring decision, file a petition in dis-
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trict court, in the county in which his application was 
received by the public employer", as provided in 39-30-207, 
MCA. 

(2) All days are calendar days. (Eff. 3/16/84). 

2.21.1431 REOPENING THE SELECTION PROCESS (1) I f a 
COllI t orders a public employer covered by these rules to 
reopen the selection process for the position involved, the 
public employer shall repeat the selection process including 
any job announcement and solicitation of applications. In 
addi tion, the public employer shall notify all persons who 
were previously considered applicants for the position that 
the position has been reopened. Employment preference shall 
be applied as specified in these rules. (Eff. 3/16/84). 

2.21.1432 CONFLICT WITH FEDERAL LAW (1) As provided 
in 39-30-108, MeA, employment preference does " no t apply to 
work or positions subject to federal laws or regulations, if 
application of the employment preference conflicts with 
those laws or regulations." 

(2) An agency which believes such a conflict exists 
shall submit the position and documentation of the laws or 
regulations in conflict for review by the Personnel Divi
sion, Department of Administration, Mitchell Building, 
Helena, Montana 59620. The division shall determine if the 
position is excluded from application of the preference. 

Questions regarding implementation of this policy should be 
referred to your department's personnel officer. Your 
personnel officer will contact the Personnel Division, 
Department of Administration, if additional assistance is 
needed in interpretation of the policy. 
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