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MINUTES FOR THE MEETING 
JUDICIARY COMMITTEE 

HONTANA STATE 
HOUSE OF REPRESENTATIVES 

January 10, 1985 

The meeting of the JUdiciary Committee was called to order by 
Chairman Hannah on Thursday, January 10, 1985 at 9:00 a.m. in 
Room 312-e of the State Capitol Building. 

ROLL CALL: Roll call was taken, and all the members were present. 

HOUSE BILL NO. 69: Hearing commenced on HB 69 (Admissibility 
of statements of minor victim of abuse or molestation). Repre
sentative Dorothy Bradley, chief sponsor of the bill, testified 
in support of the bill. Representative Bradley stated that the 
intent of this bill is two-fold. She said children three years 
old and up would be able to make a statement describing any act 
of sexual contact performed with that particular child under 
this bill. She stated that the bill is simply aimed at admitting 
statements of young children. She explained that sometimes young 
children cannot provide competent testimony before a jury because 
they are too young. Also, it can be a very emotional and trau
matic ordeal for the child to appear in a courtroom. 

Representative Bradley stated that the constitution provides 
that the accused may be able to confront his witnesses face 
to face. She said for that reason, it is the potential conflict 
this bill faces. She informed the committee that Many of her 
constituents fully support passage of this bill. She told the 
cOmMittee that the next question the committee had to address 
is if this bill is reallv needed. She outlined the provisions 
of the bill and stated that section 2 amends an existing section 
that allows for the use of videotaping in criminal cases. Sub
section (2) of section 2 would simply allow the prosecutor 
or petitioner to make the request to have videotaped testimony. 
She referred the committee to the new proposed section (section 1) 
explaining that it would simply allow an out-of-court statement 
to be admissable in evidence in criminal proceedings if the 
minor would testify and be present in the court proceeding; or 
if the minor is unavailable, but there is corroborative evidence. 

Also in support of the bill, Mike Salvagni, county attorney for 
Gallatin County, testified in support of the bill. He informed 
the committee that the bill involves a serious, technical legal 
matter. At this time, he submitted two documents to the committee 
which were marked as Exhibit A and Exhibit B and made a part of 
these minutes. Mr. Salvagni stated that there has been an ever 
increasing number of sexual related crimes against children. 
More and more cases are being presented each year. He related 
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the process taken when a child reports a sexual abuse case. 
First, the child is asked to relate what the alleged abuser 
did to her. Secondly, the county attorney arranges for a 
videotaped interview with the child which is usually done by 
a welfare worker. The county attorney then reviews the child's 
statement and the other investigative reports before bringing an 
action against the alleged child abuser. ~1r. Salvagni informed 
the committee of SOme of the cases he has dealt with as a county 
attorney. He further said that we are asking the court to 
establish this proposed bill as an exception to the hearsay 
rule. He defined hearsay as being a statement made out of the 
court that is introduced in court to prove the matter. Hearsay 
is not always automatically excluded -- there are exceptions 
to the hearsay rule which the court recognizes. Again, Mr. 
Salvagni stressed the point that the constitution does not 
automatically exclude hearsay. 

Under this bill, it would give the court guidance as to what the 
court can actually look at. Before the court can use the child's 
statement, there is a procedure that the bill provides for to 
determine whether that particular statement is reliable. Mr. 
Salvagni stated that this goes further than the rules of evidence. 
He feels that the court should determine whether or not the 
child's statement is trustworthy. If the child is present at 
the proceeding to testify, and if the court determines it is 
reliable, then that statement could be admitted. If the child 
is unavailable as a witness, the court would then again look 
at the circumstances of the statement. This statute would re
quire that there be corroborative physical evidence to support 
said statement. Mr. Salvagni told the committee that this bill 
would not be in conflict with the sixth amendment to the consti
tution. 

Representative Dennis Nathe, House District #19, testified in 
support of HB 69. He wants the committee to consider three 
things: 1. Children at the age of 10 years and younger go 
through a great amount of trauma when subjected to a court 
proceeding of this kind; 2. There is a reluctance on the part 
of the victim's parents to prosecute knowing the trauma the 
child may have to go through; 3. Children are placed in the 
same room to face the alleged abuser. 

Marc Racicot, attorney from the Attorney General's Office, told 
the committee that he felt this was a very difficult bill to 
deal with. The bill tinkers with the dynamics of a system 
we have become very comfortable with, he went on to say. He 
said that HB 69 will face a constitutional test if it ever goes 
to court. He" informed the committee of other possible problems 
that would arise in that the system treats many other victims 
poorly. He stated, furthermore, that nothing ~ .. ,ould prevent 
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the defendant from calling the child as his \vitness. Also, once 
there is a declaration of unavailability, there is nothing 
prohibiting the defendant from moving for a deposition. 

Norma Harris, administrator of Community Services Division, 
Social and Rehabilitation Services, testified in support of 
HB 69. She stated by allowing videotaping to be done, it would 
relieve the trauma of the child. She stated that the bill 
would increase the likelihood of a child and his family of 
staying together because the child would not be forced to con
front the family in public. (Her statement is attached as 
Exhibit C) 

Candace Wimmer, representing the Family Teaching Center, appeared 
and offered testimony in support of the bill. She said that 
from her experience, it is her firm belief that offenders do 
not turn themselves in for treatment. To accomplish prosecution, 
they must have children able to provide the court with informa
tion regarding the alleged assault. She feels that sUbjecting 
the child to a court ?roceeding is going to further the 
psychological trauma that child is already undergoing. The 
child would be able to give a statement if she were put in a 
trustvlOrthy situation. Hs. Wimmer pointed out that cross-examin
ation can be very traumatic for a child. She feels that a 
child should not be subjected to this type of questioning over 
and over again. (Her statement is attached as Exhibit D) 

Carolyn Clemens, deputy county attorney for Lewis and Clark County, 
offered testimony in support of the bill. She did not get into 
the legal arguments of the bill, but informed the committee of 
experiences she has had in the past dealing with these cases. 
She feels the bill is narrowly drawn and fully protects the 
rights of the defendant. Other problems she pointed out were 
simply getting the child to agree to testify. Many times the 
alleged abuser is the father. Another problem is the delays 
presented in the judicial process. By the time the case is 
tried, the child might have forgotten many of the details in
volving the crime. Ms. Clemens stated that in many of these 
cases, the county attorney has to compromise. (Exhibit E - statement) 

Karl Englund, attorney for the !10ntana Trial Lawyers Association, 
stated his support for the bill. He fully supports the con-
cept of the bill and section 2 of the bill. ilowever, he does 
not think the provisions stated in section I need to be included 
because he feels it is already provided for in the present law. 

Susan Cottingham, representing the American Civil Liberties 
Union of Montana, testified in support of the bill in that it 
deals with the rights of the child. 

Phil Campbell, representing the Montana Education Association, 
wanted to go on record to support this bill because of its 
intent to protect children. 
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Representative Bradley made a brief closing statement. She 
again stated that she feels the bill will go further than the 
present statutes. She, too, felt precautions were sufficiently 
included in the bill. 

Chairman Hannah opened the meeting up for discussion. Repre
sentative Keyser has no problem with the videotaping, but he 
wanted to know if the rules of procedure presently allow the 
defendant's attorney to dross-examine the child while the child 
is being videotaped und~r 46-15-401. Mr. Salvagni said it does. 

Representative Mercer asked why section 2 of the bill did not 
apply to all sexual criminal offenses. He also questioned 
whether or not the inclusion of all proceedings under Title 41, 
Chapter 3 might not be overly broad. 

Representative Eudaily pointed out a part of the bill where he 
had a problem. He felt that subsection (2) (b) would open up a 
lot of debate on the recommendations portion. 

Representative Mercer inquired as to the expense videotaping 
would present. Representative Bradley felt that both money 
and time would be saved as a result of videotaping. 

Representative Hannah expressed to Representative Bradley 
about the potential concern regarding Title 41, Chapter 3 as 
getting very broad. 

HOUSE BILL 106: Hearing commenced on HB 106. In support of 
the bill, its chief sponsor, Mary Ellen Connelly, District f8, 
testified. She stated that the bill simply calls for a con
stitutional amendment to exclude defeated court judges from 
temporary service. She informed the committee that the new 
section of the bill would basically provide the people with 
a constitutional right to make the final choice. 

There being no further proponents or opponents of the bill, 
Chairman Hannah opened for committee discussion. Represent
ative Keyser asked Representative Connelly if the Supreme 
Court would forever be prohibited from assigning a former 
district judge who was defeated at the last election to fill 
in. Representative Connelly answered with a yes. 

HOUSE BILL NO. 50: Hearing commenced on HB 50. In support 
of the bill, Representative Les Kitselman, testified. He 
said that 60% of the fatalities on the highways last year were 
alcohol related. He sees no purpose for a person to be behind 
the wheel of a car when he is drinking any kind of alcoholic 
beverage. Representative Kitselman stated that there was an 
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exception for recreational vehicles. Representative Kitselman 
further pointed out that one area does need to be addressed, and 
that being the need to define the sleeping compartment in 
commercial trucks. He said that fines are meant to be steep, 
and that passage of the bill would eliminate peer pressure for 
youngsters. 

Ben Havdahl, representing the Montana Motor Carriers Association, 
appeared before the cOI1lT1ittee to testify. He stated that he 
has a problem with the portion of the bill that defines commer
cial carriers. 

Larry Tobiason, president of the Montana Automobile Association, 
testified in support of the bill. He feels this bill will be 
beneficial and may cut down on the highway tragedies that occur 
in our state. 

John Scully, representing the Montana Sheriff's and Peace 
Officer's Association, also went on record for the support of 
this bill. 

George Allen, reoresentinq the Montana Retail Association, 
wishEs to go on ~ecord in-support of this bill. 

There being no further proponents or opponents to testify on 
behalf of the bill, Chairman Hannah asked Representative Kitselnan 
to make his closing statement. Mr. Kitselman pointed out that 
the intent of the bill would be to provide uniformity throughout 
the state in dealing with alcoholic beverages in open containers. 
At this time, Chairman opened the meeting up for discussion. 
Representative Brown pointed out some of the problems he saw 
with the bill. Mr. Kitselman informed Representative Brown 
that there might be some abuse of th±s law, but in order to 
get picked up, you would have to draw attention to yourself. 

Representative Addy stated that he sees a problem with manda
tory minimum as being too stiff. He had questions regarding 
the enforoebility of the bill in some instances. Representative 
Kitselman lnformed the committee that the state of Illinois has 
the present law in effect, and that it has been working quite 
well. 

Representative Kitselman stated that many municipalities have 
existing laws making it illegal to transport an alcoholic 
beverage. Again, he stated that the intent of this bill would 
provide some uniformity throughout the state. 

There being no further discussion, hearing on ED 50 closed. 

Chairman Hannah informed the committee that EB #103 would be 
acted upon Monday, January 14, 1985. Also, he reminded the 
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committee that an executive session is scheduled tomorrow morning, 
January 11, 1985 at 8:00 a.m. 

ADJOURN: There being no further business to discuss, Chairman Hannah 
adjourned at 11:10 a.m. 

TOM HANNAH, Chairman 
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to Illlrl'dli\..:..' 11..''dHlhlll\ ,II l'!ul.!'·, flh1tl1l'f .tlld Ilt'l:.dd'lH ,1'\ td "LItL'll1l'llb Ill.ltk tl\' fht' .. :lll!d ,tf!~·! :.~.~ 
.tlk!.!c..1 :,\,w); Infra 111\[,'" -~ : ''''. 123 .~5. I ~I-".~ and ,ll·(Ullq~,tllVil\.~ [l'\l. 

11 I :ll' ]",',11'\.\\ ".dl..' I'll1illt""l,l" lit' lll:llldlh:til'!l IIltl) l'\h,il'lll.:l· \)f ll" .. lllllllll\ ,\I \~rl:: .. ':l,,~' 
.kth.:C II! .1 ,'.1:1..':111,:111 111,llk l'lll \I! ,'Iltlll \\/]l'll till' "LII~'lllt'!lr b t't'!llL~ llltc..'ICd ,I' ,Ill ,I~""::[P"', 

'\htl\~ !hl: II\HI1.li r!H .. ' [11.111 ... ·1\ ,1'\~I.·ltLd tlll'll'\;\' ~l'L'l !c.1I\, .\L..( \lllllh:'" llll I \ld,,'!I ... L' ,,-\}.,"'{)\~'" 
l',! 1')-2) l:j\..·ILl1~,ll!I..'1 ,-ifl'''\ '\" \1\..( \\lll1lll-.) 

14. ~,'~'t' ·~I.l::\\t,·,,'2 il'\, 1~3~~~,l~!-,\l,.1I1d,\I._'(dlllP,II1\11l~tL'\[ 

i' it", ';,11::[, ,Ii", I':,:""', Ih.lI lil.: 1I':.1lI1l~ ,'il ,[cilTll"lhtllt< I'.: (,)[hiu.:!cJ ,"il'IJ~ :~: 
~1rl'''1'11,-'l' I'! :r~~' \ll~\ Ill.! ... ·lrlllT IIl.U thl' l'Il!! ... ! !""t:l\ .I[ Ihl.' P~\ll'l'l'~llIlj! l)r, d lilt,' .... !lI IJ : 

-( lif1,1\;lll.d 1:., -.\1(11);1()1 IIl\l' :'\ldl·lh: .. : lit tht.::ld lIla rfll\!~kd. 1\):'2 \\',1'11. l ... ·~l'\. ~l·f\ ... ·il. 12";, ~. 
I \\ ,',II 

'(I I ,.:..J. R f \).j .. '(llr,- t: ,:\..·\,.\.I!.! \11.-( ,Ii Ill!..:", ''''!It'f,lli\\~''' l;, ,Ii .,\~ ~u~h "l.i~;..'!ll:..·11['" In'!" ~( 
,q.d I'r '.~rd:I'!: .ll~d lll.!\ l'\-:":: ~T:,·\.)ll~'I1,ttl:' f1,l[\\· ... ·rh.l: ,-'I'i:,IIII.[ It ;~:,' '_lq:I.~U,-'! ..... .\'\ 11~~l·JlJ~d {l.J ~.:.I~1. 
,I,,, .. i:i\ll} I ... ',j h:. l \:,l. 'illl,') 



1 i ') \,' ~ ! ('If!! n If FIR'" I} 17,) ; 

:_' ,ll'.ti'<i\ i\lk, l'l iLiL'lkC C:(1Il,'clnill~ tllc,L' ,tatcl1lL'llh i" h~lrrl'd f:llill lI'L' 111 

,','1111 1IIlil'" tile lll'iglll~tI dl'(lar,lll! Ic,tifil''\ ill (Ollrt, WIll'll' hc 1lI~11 I'c crl"'-
" ,''.:lIJ:'ll,:J ,b to thL' ground, of ili, llut·,)f-cOllrt a"ertion ~nd a, to hi, Lillalifi

,',,,;,':1\ 1(1 III:l\..e tile a",'ni,'II,' 
rl:e ruk ~lgainq adIl1i"itln uf !lcar,3.Y <;tatC!1\l.'llts .,tCIllS from tht: IlHlg

",t.lilii,h,'d bclil.'f that crlh"l'.\,tlllin:ltillll i, rill' bc,t Ichidl' for ,li'l'\)ll'rillg thl' 
':ll:il .Intl that thc illO,r rcii,lbk .,talcmcllt, Cl)mC froIl1 thc witncss ,tLlIlLi, I' By 
,;~:c'tillning in cuurt the ['cr,on II 110 Il1adc thl.' (lriginal staternl'nl, thc tricr of 
,;,';,',111 ([,:tcct and dlIl1in::tc LillI' ina(Cllral'ics III thc witncs,', pl'rl'Cptl<ln, 

_',::,';'" .tilL! narr~llilln llf tilc clenr." Tht: opportunity tl) put thc dcclarant 
"I,ll': "l;"h .1Ilel tl) (lb'l'rll.' his or ha deIl1canor is another traditional rl.'a,on 
'[I:W:Il', an apPc:lrancc in courr,:o) 

" ",'t'Ii,lI/I'!Ii fli,' fI,'ursll\' /{ulL' 

;:"','IIC [lil.' priIl1~ICI attached [() cros,,'ex:1mination, cxception" to the 
,\ ,:::,' ilL1I c IOllg ni,tl.'u ill ~'Iidl'[][i:try lall,:1 The rl.'a,ons for alluwing 

',",,,\ il' ['C' IhCd arc tlldfolci. Fir'll. reliability of I:~rlaill hearsay statements 
can he assured even without cross-examination of the original declarant."" 
rrustworthine~~ can he inferred from lhl: fa.:t that lh~ slat~lIl~1lt was maul! 
lInaer or subJt!cted to certain conditions thal insure a ut!grl!l! of rdiabllity 
comoarabic (0 that found in a cross-examined statement.~J Moreover, the 
recnrring Ill.'t:u for hearsay evi(.knce constiLUles allOlhl.!1 justification for allow-

'I" ! ,-,! I, ~ '.J.,.l .lIt \ 111 .\d\i'IH\ \..~I:ll!i1I[ll'l' !h1!l:; ~ \\ l~n1l'r ... '. I \ilkl!..:l' Iii TII.ii, ,I[ 

i2 {I ~ h~ld('(n:i;l :(\ It)-·t) ii:\.·il'l[l~ll[l'r I..:lll.'d .1"''' \\ igmnlcj, \L"l'lHlllll.."h. '(~I'!.1 
, -,) "\ I 

\ ~ ()j;"l \ !\\.l!'l'ri'. !~," I, .s. ~(l. h4 h5 (!l)~ll): ('.tlifurIl1a \'. (/[l'l'n, .~l}i) L',S. l-it), 1 ~\) 

!, I "it!' ,il: \ III ~1,i·.I'I,'n l.:t1rllllidl·: .... !~~'{l': 5 \\·l~!!lllHl·. \llpr.llltltl' 17, al .12 (1.'[1"'

:'\.'\,,11,,1 .IT. ,h)l;!'~ ,i:,-' ~~r(,I[~,.' k.~,I[ L'II~!IIh.: t:\cr 111\L'lltL'd Ill! the di"\:~l\~:r\ ,), 

; '. 
,,:I!\'llll.l \ (;rl'l'l\ ...... I)l) t -..;. I·!I,), l~S t)I}-'O); \h'(·PIIll'L'\". "111'1";1 Ih'tl..' 1.~,.\1 .:'S2. 

"" 1:;111,:, "lIpr;1 IHIIl.' 1"7 .• 11 If) (1'.1111 h Iilell'i\" Ilh:idt..'1l1,d ttl (llh"-l'\.lflllll:UlI11l .11hl i' Ill'! 

; ",I. 1:1,: 1 i"lfll)1I (Ill : ht' hl-',lI'1.l\ Illk). 

~, ",\ i·'I11\lrt.. .. ",Jpr,l lld[l' 17, .\[ I';;S. 

" '11,\11\ "11,;;llh1(l" til "h:,-'h II "'::111 he l',\'111\ "L'Ctl Ih:1t ... lIdl :1 rt...'qul!~'d 1t..'''1 1,)\' 
\,I:iol'U::ilfll \\llHld ,Idd Luk -1',.\ 'l'dlrtl\, he(au"l.' 11'1 [1urpu"t:' had bl'CTl ,dlt...'.hh 

·'I,~li. ,;:\ 1'-' ... ·llJlIpll"h...:,i. It ,I "t:ltCll1l.'fl[ h:h l'L't..'IlIIl.ldL' tlllder ,111.:11 (lfl.·U!lI"t;llh:t'" th.lI 

,", ,I \,':lIlllt'!l \\.I!Jid 1\1\\10, 111'\111 It .1' fllt"I\\llrllt\ II \\"Hrld he I'l'd.lllllL' h' 

11\.'''\ "h\l'L' lIIIL'! nh ... 'd \'1 .tllt',ldv "l',,:UfCd, 

'" I''.H,I .. HI, \ ill .lI..hl'ldl\ \..'1 1111 1111t1 Ct..' IlPtc ("(\)JllflhHl '1l.'Il,t: tell ... th.lt lI1udl 
't~!l ;, till( ~11\l'll 1:1l,!.'r [tr:tdlill11l,1l1\, rl'quill'dj t...'dIH.lilitHl'" lIlav ht..' 1It11l'rI.,,·IHh 

". ; ~ ! t 1.I i I""'" 1 

\\ CIll,Ie'1I1 ,\ \1 Ik"'CI, 11,'":'''"1', h,d,'l1l"', C SIKll()1 J. ,II SIKl .. lt II'I~I ,( 
Il','It..'jll,III', r ',.'i1l",! ,:' \\ l·lli,lt..'lll·" l· .... lIklhl"! (L':~'dlht!ll\ III dL·, .. :LII,1111 lit'pClld .... 

11i\ d ... yi.I!,!J1I i;,I,i t\' l't',Cf\l' \,.".t'l~l, ... 'ildlllht.IIIL'C' 'Urllllllll!II1:: (he "Lltt'!l\t..'YlI. 

,'(I\'i,,,tlIP tt' t)lt...' ~',h{,.': ... \:L;~ll!l:! 'i,!L:1l1(!1;, {l1('rdy hc(,ltl'lt...' It1l.'\ h.Ht..' IL't t'I...'i..'!1 

" ..., .,ldl ... ·"I! ;" ,' ... ·l"",1 
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ing its use in wlllravcllLioll of the hearsay rule."'~ Such need is usuallv found in 
situation<; where the declarant is dead or otherwise unavailable tor cross
examination.2~ or when: the statements contain UnIque evidentiary value, 
unobtainable from other sources.2<i 

Th~'e r \\ 0 prillci pks, !!Estworthiness and_ necessity, thu~ serve as the 
~nd~rIY1I1g rationales for exceptions to tllehearsav rule.:l 7 III ~lppl\iIlt: rhew 
[\\l' Plil:-:;pie\, JlId~l" ()\cr limc ha\c O;cl a'll!:: ,'nLlin ':\,b'c, l)t !1cilr'il! 
Sl:llCl1ll'llr, Ihill l'lhSl'\\ ,ill1ilar llr idcIllical ;clliir,iillc,', 01 Irll"I\l'rlhincss." 
fhc Cb'S-e:\c'l'I'[!l'Il S\'\leIIl COlhllll!ll" the ~l'Ileriil iraI11<':\\l'rJ.. lIIlcier ,,\ hicn 
hcar,;t\ 'lalclllcnh arc c\ aillilled iur rheir crcdibili[y, ,tlrhnl!.,:h l[l l\laIl\ 'Jllrl,
ciid!lllh ihc' Irial jlld~c reraUl\ thc PllWCf III ilcimil (\'idCIICC ;il~ll tail, llllt'>ldc a 
specific cLi" c,:\ccprillIl bu[ Ile\ erlilckS' is ,[ill rdi~lbk alld l1<.:cc"al\'." Tuday, 
the cla,,-c:\cCI'rll1n s'.'stem e:\i,[S in '-latulelf\' form at rhe federal lc\cl'" am! in 
,OtllC'I,\te" l! ,\.O; wL'f1 as in ClllllllWll law turm ill llrllers. Ie 

C. CO"-llltll:iot:u/ Constraints on tlie Ust' 0/ !!('unul' Statt'!I!ents 

De'fJile rilc \\iJesprl'ad ;!C(Cpl;!ll(e elf hear,a\ rule C\(eplilllb, thcir llC;c is 
comtitutiunally restrIctcd. T~~_a!nl'!1dlllcllt rl'l[lIirl" th:lt "[iln all crillli
nal pro'ecutiU!ls, thc ClcClhed ,halll'njo\ Ihl' ritht ... to bc ,'p:lt'rclIltcd \\ilh 
tl1.?\\ifTlc;,e~-aga-inst him, ",1 Thi, prl1\isillll )u., IlL'\ cr bCCIl r<:iid tu C\c!lIJc lhc 

2·1 S,-'L'I'cd R (·\ld .. 1[1 \'111 .hhh\)[\ ~'):ll!ll\!lL':'" Ihlll' ("1\\ !ilCIi !hi..· \.::\'h.:l' '" h.·[\h'i..'f1 

C\IIJI..'!l ... :( \\hh.:h 1, ie' ... ;!1.I:1 hl'''''; ,llld Ill) L'\IJL'tl .. :l' .Ii ,I!l. "II~\ I ... k.lr !,lil\ '.\IHl:\.! ,ll .... t,I( .... · ,I!~ .1(fU,,-lilL'''' 

t""l);Jrd ;'·\.<h ... \ nf ll\.)jfl~ \\[;ih'lll."). 

2~. ~ \\ 1::.-:1l1l11l'. ~L1p[a nl){c.: 1-', ~l[ '-:~.1. 

26, 1,1. 
:-, Sn: I·-.'~i. R. L\lJ. ~()3 4,.\. ~()4 ad\I',\.lrv 1.."\.)Illllllt(r.:C ndlc.>,: ('urIH •. 'LIU' ... SLltL', i~ ;\r~ 7S2. 

SO .. (1,'2); l'dr,,00d \, ()~I\I\I', .. 1l1l1l1. 3\4, )2~ II'.\. Pill). 
2S. l'l'J. K F\iJ .. lIt YIII ~ld\I .. "ln 1..'lHl1l1littl'1.:' [1,111..'; ~ \\\~m\'tl·. "'U!,!J Ill)tl' I:. ~{:53-5) 

("(he C\~'l'rthl!h h.I\l' bCL'1l c ... ubl!')hl'J ~':l ... u~dh III thL'li~h[ \,.'\" pr,ldil.:~d L'\r,,'flL'lk·C. ~lnJ with link 
01 :;ll ct!~)i! ,l[ ~'cPl'r;tli/,It!lHl dr ~'LlIIlI)f,:ht'Ihl\L' pl.llllllll.L' rll~' ":L'UI!'" lI,nt.· 11.hl III ::ilnJ mL'rc!~ 
hl ",111\.:11\,)11 1.:L'r[,lIf1 "lttl,ilil)lh ,\~ ,I "u!fil..·lt'l\{ I!tI.H,llltl'l' df (fU\{\\\\lttllIlL· ...... "). 

2'1. "c~, '."f, 1 l'll. I, hid, ~Il,(24) ,\ ~P4Ih)('); '\['1/, I{, hid, ,(i'124) So. ~(1-ltl'l(t\); S,I), I{, 

I \II.! I\Ll('-.;~. \\\{i. R. I·\ld. ;-\(l~(~11. ~()..11b)(t\). Btll "I.'\.' ~\'(l'. R.,,·\hJII,tI I \ ...... ·\'(Ill!\ Il' thl..' 

l~t',II ... I\ \{\I:l', 1i\ 1\1\, l (hI 1 . .1 ()II, fll.t 1..1 (\1.)':\)) (1!lllh)I" ICI,IIII .... 1 [1l!llj .... )[llllI,)1l 1.1\\ ,,\,,[('111 

\'1 hC.II",i\ 1.'\1.:\..'1'[11\1\": L'\.IlU,lllllll II!' \'·\ll.k!l~l· h fL'''!IIl.:tl·d tll thl.: !l,l!llt.·\\\\!~. II! i:,t.">L' t.'"ub!l"hl..'J 

l'\\:q~tll\!I\ ). 

~() 1111..' I edL'I.d I\\.I\.'~ \)1 I \ Ill,,'!:":\..' 1.:\)1I[.111l ~1 L·\\..'t.'j'III\lh til ll\l.' L,,'.II>.I\ !',l~L' th~lt \..',II} bl..' 
1!I\I\~I:d [1.·':,Ulik"" \1[ \\lll'[ller till_' dc~Llr.lll! I" ,1\:ld,t1,k !,)[ \"1,h .. -,·\.t!llll1,l!Hl!! I ~1L'''l' L·\I.:L.'pIItHI'" 

:!h.'l~l~k ;'r~· .... (:llt "l·!l .... t.' 1111\'!L'''''1I\)/\'', ll'l,'dlt!cl! ['·\"',llkdllHh. IL''':dfd ... l'l rq.~tl:.trl\ \.\':ld~:...'tL·J .1dl\I[\. 

,11:.il\.!!'!I, ' .... , ,,;,\... ,111.1 [\:Pdl[ .... "-,\:1.' t ,,'.i I, I \1,J ,",Il.{ J !l .. 'll' ,\I\.· 111,1.' :IJdllllllLll ,-'\ .. 1,.:1'11\\11'" 1(\ [Ill..' 
I·: lel.d !,:tlk" tll.1t \.111 \'1..' 1\"1..'\.1 ,'111\ II Ihl' .. l...LLII.lld I" 1111;t\.IILtl'k I hl.·"I.·lll< !I!\k Ill; 11Il'[ IL'"IIIJILHI! 

~illJ ... t.I1r.;tllC!l[ ..... i:..'.il[l"-l 111I1.·!I'"t S~'L' f'cd. K l·\IJ. "''(l..1. 

,I :"I.',,', ,'.~. \11..'. !{. L.\IJ.: \1,)lll. R "\Id .. (ikLt. -";Llt. \/In :H. !2 ,~. 2:.;n_1(~~). ~~O..t(5) 
ll',l'-itl); \\ ',,1 I~ ~ \\-1, :"I(l'1~4) ,\. "';U...l(!ll(tl). :\PI'IU\IIlI.IIL'h ~~ ,Llll'" iLl\l' ,,(,t(\~:'l!\, IUit..:;-. tJ! 

l'\;dCllu,' "1!lll!.lI II) IIII.' t'l'lklal l'llk". llll' I L'IlLIIIIIII l! "'1.\lL·'· [11)·' .... 1.''', ... l'[jl!lh\!I1.t\'~ f~l!:.·" ,1\ \..'\lJL·nt..:C. 

~L"c·1 \\','I[I"[l'II1'" l·\ldL'Il~·t'. "'lIpr~1 IhllC 2J. ,Irt. \ III. 
~2 ....... L·l·. t' .2 .• !'L"l'pk \. K,lhlfl ... dll. 7, HI. ~J lq~. y·n ~ I 2J IA·~ I jtf",\) ! ... ,'·Irt .:ll'plle" L'\L'I(~d 

ullcr:Hkt.' ~'\d·!l[\\.)nl: 1)\:nr'!L' \ 1.:..',1I1. .... '" ·\.l).~d '4, ...l '4 ..... 1 S,2J ~~ \I(j'.,ll) ! .... \.)1Ir( aJrnl[o; 

... l.lIl.'!,ICllh ,I'> d,'\.'i.II,lllllIl" ,H',lIlh! 1'l'II.1i 11IIL'rCQ). ..... ,Llle ill.·.!! .... }\ C\~·l'Plh)fl\. 1'\~'!ll ... 1.lllHI.l!\ .1nJ 

\"\)flJll1lll\ 1.1'\, ... :ll"L'i\ p,u.III,.:! Iii..: It·JL'r.il \I,Hllt.)!\' t'\d'I'IIlI[I ... . 

11 L .:--;. ( 1'11 ... 1, .lI1lenL!. \ I 



cl/nn ffFIHS,·l}, 

,!d:l1h'i~1il.C)f all hearsay el'idl'ncl'," yet it has nOllcthekss placed ,>igIlifi~':lfll 

i'I!',:,'" ,)11 rile tI,e ()f ';\1(11 1'1 idcIlCC, \', 

\Idltlll!,-h rhl' SLipIl'Ille CI)lIr( h:.lS bCl'Il rciuctant to Ia" dl)11 rr I'rinl'ipks 
';:;I! ',ll)L1ld determine Illl' l'llll,;irlltil)I1alirl 1)1 ~tll he~tr,ay C\cl'prillIh tinder rite 
.\);::il1I1UriI111 l'iallse,'" ;ldI11ittirrs a dl'l'laral1r"~ lllll-ot'-COtllt ..;(clteI11l'n!S in 
,iiU:!l:llil'> where rhl' lkcl:li'al1t i, alaibbk ;lS a \\'itne,s PI'llb:lbly Jl'es fwt 
.. i"i,lie the corrfrontatioll cial1',l'.:7 HOI\eIL'r. when the declarant i~ not te<;tifv
ing and is una_v_aila.J:>JeJo be cros~:~ne(l,Theuse of hear~avexcertio;" 
Iliu~l tli1tlifcertain constitutional requirements. In lhis COllleXl, LO be admil
tea~ the hearsav statement must either f:l.lI withm a flrmlv rooted hearsay 
~xl-:epiron.J~or:tr the statement does nop qualify for any exceplion, pre!)elll 
~urtku1arized guarantees of trustworthiness. :, 

ii, ,\PI'Lll'.HI()'.; UF !-!F,\f{SA't PRI'.;(,II'LES TO CHIIDRI','.;" Hl.c\!{S,\Y 

S 1.1 lUll,\; rS l~ SEX :\Hl'SF CASES 

The rrinciples underlying the hearsay rule require lhat an out-of-court 
statement be admissible only if the requisite need and reliability can he 
shown. 4U Because of the unique circumstances of chIld sex abuse. hearsay 
'lal<:iil<.:l1l;'OTli~-_viclim are e!)p~~!ally }!t!.c~!>sary [0 establish the guill of lhe 
\.h::lcnaant.,1 In addition. the reliahility of such statements must he evaluated 
with carefuLa[tenti~fllO thes~ c!r~!lmstan.(;es_. Even thou~h Out-or-Coull Jcda-
1<1110IlS by the victillllllay nOl be inherently reliahle. thev are, at the very least. 
<1~ reliable as his or her in-court statements, and moreover. trustworthiness 
can ultimately be delermined by looking 10_ circumst~-"_lial ind-icia 0-r ,:c!i-:;biE 
i·~>~·--- --.-----. - .-----

\, \,,<',1 JiJr CiIiltirell 's Hearsuy Statcmcl1ts 

The unusually compelling need for children's hearsay statemenls ill !)ex 
abuse cases is demonstrated primarily by the fact that the Slalements often 
constitute the only proof of the crimcY Physic~l corrohor:ltioT1 is r~rc, fur the 

:" 

I ',1 , 

\1.1lklhi \ '>Illl,h, ,~lI;, l ,', :11,) 11')7~); 1111\, "'Ill''' l"liL' I", ,ll 27', 
.1!I:llf:ll,1 \ l;I~·l·l\. ~\)\) l ') !-!", Ih2 (pro). 

,: .Il l ':'; hi 

J:lltl \ Rl,hl'rh, -lot', l S. "':;('. (lh (II)SO). 

""I!ill.L IhHl· .... lfl tq ,IJI~j ,k\.dlllr',lll\lll<.-', {r\l. 

11111,1 !Idle" -n "I ,Iod .k'I,.'(HllP,lll\lfl!! Ie'! 
1\:1.1 lil'il'" ~2 ~!. il)"'; I" ,lfld ,k'I.'(llilr,IIl\I!1:: 1:...'\1. 

1",111 I k,llll1~" ,\II -.../t 4·,j.ld I\~':,H,-' rilL.' \\ ,hllllh'I\~11 ~[~I"',: "('Il.I\( IlJ~!IL'Llr\ <. ~I[lllll. 

,'1"[\)11 ",1,111.' 11~)ll"(' I 11th,'". l ,1\\ ,\ 111'II\.'L' ( ,1111111., t~rh (L'l!., jQ>'2 'I.',,, ~~ (1,11111.1/\ 2S, 
, lo(',ji".I\ ,,/,11 .. '[11('111" ,lrL' ~1'lj,lll\ rh .. : UI1!\' l'\I .. k'lh:C 111.1 ,.:lllld 111 li\',illl~ I.·.I"L·) (Ic,ll

.1':,':;:1:(':, \1< .. 1.11 \\,l[~\."I ...... ~·\ll.ii \ .... ,.lIi1I (l·I1I ... '1 111 :">l',lt!k. \\,)'..IIII',L'\l)J11 (lLllhdlPI 

, t j..', t!! [i i ',' ~ \ I i 11I111 II ,I I .1 \\ "l' \ I .. : '.\ ) ill LT l' 111.1 t [t' r \,. II L·J :1" .I t1! III ~ fr.:.lr l!l ~ '" I: i III r ~I n u h.:, 

. _ '. \' 11', ".I ~ 1 ... 1 n '.! 't ,,' \! 
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CrIl11l"; C,JIllmli:l',! :lrl' l're.!Ollllll:lIltl\' !lOIl\ iuicnt in Ilature:," \10\[ ,Times 

C,lIhl'l ,)I'I'l':II!I~, ,'\i:ii'llie1lll'lll, (ulldlill«, :llid cH:d (,)plIl:ilie)Il, acri\ilie:s Ihat 
Jd nUl ;JI\l':\,' ',lk,'I,1i :oI",\c',Il,,"":I:!CI,'" 1 he: :.llh. 01 pil\'IC:d COII'll!l<)r.lflon 

call .d'l) be' :lI(r,l'uleJ te) [Iic' ::!c't th:ll 11m" ,'i1ildre:ll, I'llr ,I .. arid\' uf IC:\'.()IlS, 
de) Ih)1 1'."1,1 I);,':I' ::rr.lcl.,'r, dl1d 'I:CCU:ll{1 l':I,d\," 

In addition. witnesses other than the vicurn and perpetratur at.: lar.:; 
~~_simplY do 110~_~<?lest children In frolll"uf ulll.:r~,'~ \Iu'l e)IICll, the: 
offender i':1 rc'i::li\L' l)l cl,)se: .1'.:qll:Il11LltlCL' l)f the L'hdel" \\ he) i, Ilke:h Il) ha\e 
mall\' O[1l'llrtllllllil" [ll he :IielIll' '\ilh [h,.: child," 

Finally. Slflce a child's memory lades rapidlv over time, the account given 
doser in time to tile actual evclll is the ont;! more likely to be accurate,'" rllc 

-l-l ~'-':..: i :.~::::\L.ll":'. ":l~' ,\ "\'~'"' :. .. !! 1--
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\1.:[t. .. 1(,- ! l'\ " ::11, h...J.-l. f,-t(,. '2~""; \\ ~d (llh. hl:-\ i Ilhl),1 ([~~.'Il.'hbtH HI !lh PWll rh'lht.· [llllk"'tt' 

,'hI:,! ',\i;,l !;,!d. ,I't:i.,· l,1 !II,I \\1i1I rll'l~hp\\r''1 d,)~",) 
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.\. Ikf!l:..''.. I \·[I:..'"I,,'i:'1 \L":i,)r\ l!l1~dl.l\l:l\t,:!:r 1.·1l!11Ir~11.1!IP!; III .l 1111JI!l~ h! P,J.~t't, ..41) ('i\lIJ 



Cflll f) IIL,·IRS.·I r Ii'S I 

chilj', inability tIl reclllk.:t details is eS[1ecially .\ignificalll ill light of the great 
larl\-: Ill' tillle between tile COlllmission of tile crime and the triaL'>l 

\\berher out-Of<llurt statement, b~ children arc il1tril1'iic'alh' rl'liahk i, 
,-!U"t'llI1ahk. Slll11e ':Utln, al1d (1llllllll'l1larUrs illlid lilat ,uch sl~l[eIIlCI1t\, 

'[;lIlllill~ alol1e, arc trtht\\orthy, T\\ll ju,tific;Jtil'ns arl' C(llllllll)IlI\ nt'krl'll. 
I;N, it i, highly lllllik.c1y that childrcll pcr,ist in lying tel their p~lr~llh ur IHllcr 
:'i~urc, Ill' authority abollt 'e\ ahuse,-" Scclmd, dliIdrcll Ull Ilot l1a\c C11l11ll!h 
~;;,l.\ !,'d~l~ abuut .\c\lul malters t() lie abllut thel11," III C()!1[r~I,I, uti1cT COllrt, 

~111,i :,;:l1Il1Cl1tator." fllCthil1l! un thc wdl-l'stabli,heu tendcllc\ ot children tel -, . 

"~li1:~,'; 'C dnd tell stllr!l"", ha\'c cOllcluded that thcsc ,tatCll1elll, arc' Ill)t lliller-
,"1::\ ;,~llahk," 

',,:'.,'::!ick\··, ill c'!lild 'e\ ahuse' casc', t!Ic \ic'tilll" lllll·,ll ,'llllr! ,LltC' 
:::" iiLl\, in fad, hc illllre tru,[\\\lnh\ til~lll hi, dr he: in-Cllli!'! Il'S[ll11l)I1\. 

;';.:u:;·:!!lc.: a child \idilll tll le.stify ill asc\ aillhe caSl' ~Id\l'l"l'" :Ilicd.' hiS Ill' 
'i,': ".::<l'ption"" ,1Ild Illl'!lllll\-oI, alld \'idds p(lor and illl,'llll\illc'iIl" l'\ ickllc'c, 
;::,' ,',)IIf'rrll()111 e.\pl'riellcc i, c\trellicl\, tr;lllm~ltic and SiIl".,ftil 1111' 11:1)'t chil
,i!,''l, ,k,pi[c thl' 'tel" [Jh.cll to Jlk' i~lle [hi, PIl1bk!11.' Childl Cil ,lIC fIe-

'. ~ I 

.: I "~'\+' l Ilitt'J Starl'''' \ .llJnc". _f7; I .~j 121.1 (D.C. ell 1")-,1) !,-·i~:I!I· :l) 1l111l"rIh)lltil !.lp'l...· 

:',': .. -'" ""'1,:,':)[ allJ 111.111: l'~lll'k \. [)d'",'C:c'Il\, ~-! \1illl. .\1'1' .. 1-t, 2'.1 :S:.\\ ,:\1 -~(, (1'17-) 
12;)';::.1111i1 Lq'''c hC!\\Ci..'1l JJtL:' llr" lkfclldallt', .. HrC'Il anJ l...·dlllllll'fh:l'!l1l·tlt lIt" (rial): Stl...'\L'lh ,,\. 

!\·r:;r: ... ·!, ~!l!,rd [l;.)l(' 3. at 24:-1 (a\l·:~I.~C [HIll' flJr .ldjlldi..:atllH1 l): ...:hilJ '11...'\ .Ihlhl' ,.:a\t'" in SL'~I{(11...' i"l 
" I \ ~ i : ( \ 11 : ~ ~ " , . 

": ''1I,,'\l'[I'" ,\. Ik!!llll'!. "Upl":1 nnlL' 1, al ~"O 
., "C', \\,,1.1, "1"1,', '7 \\" 20.1 11.1, 1,- 'S, 2(1·':S: \\'.~d -ISc, ·1'11 11'1~11: \\':ttl,lll11 \ . 

..... :.11L ... ~"; Il'\ Crilll. 5,6, 5·l i ), '-US.\\',2d .~S~. ~tl(l(I\)"'-'). Sl'I..".t!'1\') I !.11ll!tl~1!l~. "t1pra IlUIL' 2. ~It 

!." ~ I, ',11:-, ,dhltlf .... L'\t1~tl ,11..'(:-" ,1I~ [lOl \\!thill the L·l\llltlH\lll'"\Pt..'rlL'[lll~ll ~1l11\\kd~l' l)f.1 duLl). 

'\\)111,111· ... 1I1l'-.·(llr\l\~\l\.II ... :d I.d ..... of ,I ... ~\ l,rfCIl ... :..: L ... IhH m,HL' 'c!l,d,k' IIl,11l a 1l1;1I1· .... \ 

",'!lll!' ~htl ... l' ... I', [.11" k ...... Il'Ii:lhk. "II h \\L'l1 rl' .... ·pgIlIlL,d ttl,1I \."htldH.'1l :IIL' Ilhl{L: hi~hh 
"'\1 ~,., ,· ... 1 d'k lli,11l .tdllih. ""L'\llai ,Il."t \\ II ... , \\ 1111 I hL' all! a pf lily ... IL'ry i h~1[ ,[dtllr ... l. I l.';11L' .!bl.llli 

,'lilil" .... ·, .Illd 1.I ... L·II1.[[l·" [lll'llI . .\1,'1 l',)\ l'! [Ill'\" I\;\\l', llf \.·lllll"''''', IHI fl"'! li!hk[ ... t,llldlll~ 
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·'!,·!1:;::~.~!I:)n, :1\)[11 !llli..'ll!l"" 111 d\!la~ht III Ilkllll(i .. ::UII.)rl. ... rnadl' IrlllJl I.'\,)!nrnl ..,Ii,k ... ; 12 0 '0 aL(tl-

d,·. 'jlll'.lllL! tl) 2l)O \1 ,1 __ ,-'IIl",k\). 

'::1) I :\~' ! ... ',,!\I1!l11l\ lilll\ \·\~\I.:L'lh:lIl' .... 1 l.·!l1:d· ... lil".., ~\I IIll'nh\[\ IH,'! rinlL'. "\l'1..' "Upr:l lli'lL' .... 0 

,\',: .. ', Ill!', i! i .. 1'1 ~~ Il' \ I . 

!.'111l 11:.:.111,1:· ... , ~:jl':.1 Ill):\.' tl •. 11 2~ \1:. .. ' ... (II.I\l;,\ 'I 1",-'\ Ikllllk·C. ·(\\,.1.1: \\1'11\1.1. 

\ ".! 1;: l .. ::lIll :11 -" .. ·.lil~(.:, \\ ,1"');11: '!,lI:) 1 __ lldd I!,'/\'" I~! '_\\U r : ~k'111k PI\.'::la! .... ·1\[11;,1....-: ~ ...... 

" \':::k.l.\l" 'i,:·,I ... I): [d',ll. ~l;"'.\ ",'\\.' I~l, .11 !'J.4 '1'\ ld" ... \lI!'lllHl (If "k'~.ti 'i'~\l __ 'l''''''' 
,·,]'- ... ·d f,\ '1'\[\,: \1.I,-i .!~:,LiL '.ilPI.11'1" .Ii 'i'I, ""[l'\\.·I\" ,\. 1L..·!I!lll·r .. '::" I 
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qUelllly 'llbjectc'J t,l ILln~ and e:\[eIHkJ 'eric, ,11 LjUt>tillIlS Jnd to hmtile 
attad~, l)ll thl'ir (r..:dil'ili!\',-'" The ,tI''':'<; i, intl'I1,ified if th..: \idiIll I11Uq face 

the :lc'CIl.'Cc! J~:llil."" lH il ill' ,'r ,hl' 1l111'f r..:sritV ag:ti!ht a c'l'h": rei~lti\e,"1 J 

sitll:Iti"1l tlLlr ,'frl'I1 "Cc'lIIS ill ,..:\ ,Iblhl' l':hl'S.' I 'llckI rill"": (IIClIIl1sLlI1CC" 
childIl'll, If r!ll'\ r,'!'I\' :\1 all. ,\I'lc'l1 ~I\l' (\ll1lth,:d ,1I1d 111:1((\lr:\le :lIl'\\l'rS.''' 

ChilJrcil :u..: 'U'c'CI::il'k tll k:lt.illl:,! qU..:',til1Ih" :i1ld (1;ic'1I t:lt!\'r tilc'lr I't.'rlic's tLl 
appcasc' the c\,IlI1i!ll!lL' att\lrI1c\',"-' 

Clll1'..:qllL'llrll, III light tlf thL' 1I1llhllallle..:d I'llr c'i1!iJ ill':trsllY ,tatc'rnent'i in 

SL'X ,Iblh": (:1'c'< :1\ \\..:11 ,)S tlh'ir plltl'nli:rlh ,ulll'ri,lI' tlllst\\(lrtillllL", to i'll

(OllI{ rl''illlh'il'-, rill' II,ldiriul1:ti rca""II, Illr i>:II'llII;c liS": III \\Ich ill'lll-say 

statL'I11":IIts" :'l'(ll11L' Ie,s cO!11pl'iiing, If circ'ul;l'tlllHi:li :,!uaranrl'c'S lI~' tru,[\\or

thincs, ,Ifl' i'rc'c'IIl, Ihe UlIl,\ll-l'(lllrl dL'c:I:nalillll ,hlllllci he admitted.''' ,\ny 

2-lq ,':\) \ Iq~q)! .~ I ::1(, \.L..·:1~',h:1L·'" \)( ihl' "i!tl.i!lllTl ,t~,~!'i ... l :1,)[ h' ;"_'~~~::!l"! III \\:If\\l'I'~i1 i::I..' !.Ict th,tl 

d 111,ln', llh:T(\ .d:l! <,,-';'l!Llhk i.l,-':.., ,!l 'l.!~l' 11],. .. "\)!>'l.~!.\"'::i,t: :!;f',!:~,I'''!!li.-'f:( 1'.\ .. m.lll !'rl":l' tt' 

p.l\·111 I"l'll:::: :I)r ,\ '"h~)',\.[l:' \1[ :h,' '.\iii1,-·"'· llnd .. '!"i.ll·,~lil:~~ ,If ::l( ·.!,::.I~," : qtll):lfl.:...· R::..:; ... \ ....... Ui .... 

:~~ Ir:~j ;qll, ';::) .. "!, I ~~ '\,.L.2 ... i ~~~. ~~l~ I !\)~O)} 

5lJ. '\l'l' ~ ... 11l!!~/, "ll)"'Ll ~~,):l' 1 .. 11 i '-II: :--'[\,.·\,';h .. \' !k~: l\~" l'~,! :;1.1ll'~, ,Ii :~5 :--';.';': ,1J..,\) ,,:,!:'-.. 
\ lk:T:" IPI \:1.' 11(1, 'l·l.~I\)I' 2,/ ~\-, 1·~1 (]'li'{dllllliII1'.,k·;l'Ihl,,·,11llhl·j"\I:'llj\)I.',1~[I-·:ll:'l .. 

[0 l'\tLld J1~(ll::'I':I-'llI.·il" ITl ... J\-:.l'.If-\,!d ~hll,j', tl·"[In1I. I {1\ 1,\ lI',L' 1'1 I..·.lkI:J,-1f d.dl.."< .... ·1..1l:rt lind" lil) 
faLl~ \.lfl:lrL,-,-' hl't\\l''-.'n \.:iu!".!l' "'~': ;',l!!h .1:1,1 .... '\J~h·!\ .... ·,~ ,II 1! .. 1:). 

6d. 'l'l' !Ilill! Ijl"lri!1~:". "Up:,l IIl'r\.' ~.~, l! ~.~ ih,"::l!li)ll~ II: ! I:,'~ Ikr:lI1l·l. '111.::,tl \\1.1Ikl-'r, 

~l·\lI.d :\"',lIilt Cl:!~:l'! l11 ~)I.·,ttl!,-'. \\,j,!1:ri:(llfl) ('I~~',l"l'r ,ul·.~'('.h (: .~i llid~l'''' ... hill!ld ,ill,I\\ \.:hl~dr""l: 

11,..1 ,it ,1\\,1\ Il\l!lI thl..· dl'll'l:d.llll tl~ k,,~';~ .... ·1.)\11111','111 tr.lUl1\,I). 

hi, 
fhi, ;lii'!li)f \\i'lllll'\~r fl)["l.:t thl' !Il\)h. I'll ltll' (;10..:(." ,)J .11..)-\(.",1[ 11Ili llh:l",t \il'lim \\hl't1 ill'r 

LIIi:,'! \\,1' !lil11Il'il! II:!!) ;11,,' ,','1\111(\1l!1I \\1111 ,'I1,\llh ,11l,111.111d,."\I!h ,ll\llilid Ill' 1J.1I11h ,ili,j 

\\ ,11"1. \\ II!J "ll\li'I,): ( .111l! 1 l'.I ... "IIl.iI!...l: : I (\Ill ,_·\lll .... ·l·! lll'd 1'1 1,1fl'''\h)ll.li" ,llId 1.II11d:. 11ll'[llbl'r". 

"he 1',11.1, tlJl \:111t! Ill.l! \",1)1111, I.."Pi'C\! rl'tll.lr~,dl!\" \~l"ll \~l!h tIlL' !I;',n" II( till' 1~ldi .... ·l,d 
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pn:JudiL'e tl) the dekndant caused by attempts to introdll~c unreliable child 
hearsay' st;ltemenrs 7

!l could he avoided by reqllirin~ the judge [0 make the 
C\ iJL'I1ti~lry ruling lluhiJe the presellce of the jury," 

Ill. JUflI<'iAL :\PPR(),\('IlFS TO THI' PROBLnl OF CIIILD HEARS,\l' 

S L\ 1 Ull:-<TS 1:\ SEX :\IlL'S!: CASES 

COllrtS, ill pr,lctiL'e. iJa\c evaluated alld admitted child hearsay 'itaknlellts 
using a \ariety of apprn:tchcs and exceptions to the hears;}y ruk, For thc 1110st 
p:!f:. r!1I:,c judicial aprro:h:hes hav'c not rrorcrly dealt with the lIniljlle (ir
dll!l\1:1IlCL', surruunding child SeX abuse, 

~ 

A. Spontaneous Exclamation Exception 

I, D",lenj){iull, The hL'3rsay statements of child victims of SeX crimc" 
11:1\C 'llnlllst uniformly h?cn klndkd undcr thc sronraneOlh c\damari,)f] cx
(('1111<)11 ill tlte hear,;!\' ruk,'~ The llnJcrlying rationale of the e,ceplion is tl!at 
l!!IJc'; ~'L'rtain circul11stallCe, cxtrClll<.: excit<':lT1eIl! or shock lllay still tile ded:.!r
alit', c:apacity to retlec:t and c:ontrive.: 1 AnV' statemellt aflslllg during thi,,, 

~ (). 
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r~ril)J is rillh as,ulll~d tll b~ rr~~ of cl1l1seiou:, fabrk";l[ioll alld is cOI1'ii,kn:d a 

sin(~r~ and trtht\lllnh\ rl'spolls,'." Thl' ~\CCptl('lI :iI'C, ~nrails all L'kJ1lCrH llf 
ncccssiry, OIl,'C [hL' cUlldlrillll (1( ,hOCk is (ller. sUhs'.:qlJL'llt urrcrancc" by the 

deci3rant l11a\' Iltlt f1l1SSl", lli~ ';I!l1~ ,tlpl'rillr ;l.S'llrdllc't: ll( 1l'liallilll\" dill' rt) Ih~ 

declarant', rc"aiill'd cap:lhililV Itl reflect anJ dhltlrr.' 
Th~ llS~ ()( 1h~ spllntallL'llus c.\cLima1iuil C\,','p1;\)[1 in c!tild 'C\ :lblh~ cas,:, 

is virtually inlii,ringui,hahk' frlll11 irs US~ ill ,'as,', im (111 IlljC adults. First, lhere 

musl be a sufficiently startling occurrence that produces. or is likely to pro
duce. the requisite shock or nervous excitement in the child declarant. 7 .. 

Second. the resultant <;hock or nervoll<; excitement must allect the child at the 

lime the statement is madt:.;~ .\lthoujCh rIti,. rcqulrl'llll'llt has bCl'1l phr;!,~J in a 

varicry of ways, all irH"rpr~lati(lll' ~lll[lilasi/c rhl' ill1p(1rt;!IlC~ of thc :lb'l'Il~',' tll' 

"rcasoncd rdltXllon" and f1r~lllcdiuri()n.;' Finaiil, :!ll' ~"t)lIrt.S kll'C r~quirl'd 

that the rilllc lapse bl'!\It.'l'1l rill' ill(iJ~llt and rhe sra1l'11ll':lt be: rl'id1IVl'I\' brlel.' 
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abusc::,·j It igrl\~re, thc:: ul1u,u~1l neeJ for chllJ he~lr,ay ,tatC::IllL'IlLi and, in 

additilll1, i',lil, t\l ;lruiy!L' prni'l'rh thc::ir rcliahilit\','" 

.'!E_~J!lalo! ~ve.a~!1~~s of the: exception in thi~ context stems trom its undue 
reliance on spontaneity as an indicaTOr of trtlc;twnrthiness. to the exclusion of 
other c4ually valiJ IJlJi~ia 01 rciiaoililY." Thi, C'lllph,hl' UII \p(l[!um'it\, I' 

imprc1pc'r fllr [,I(l rC~I'nn.', Fir,£. Ii;,l\{ .:hiiJrcll J,l 111l! \ieW a \e'\lul cpi"'ck;1, 

Slh)(~ill~ 'c ('r c'\,'11 ,h p~I;·tl(III.III\' UIlll\II:Ii,'11 ('llIldrc!l thth dftl'lI J() lIut 

rC::(llUl1t :ile e\,'111 \\Itil till' ,Ihld. ur l'llHltillll required ullder tilL' c'\(L'[1tinll. 

Cilildrc'll ,lrL' ,illlpil ;1('t :h hi"hll "-'\II~di/('d nr IIIl'I.IIi/L'd ,1\ ;Idllih. filL\ Ill;l, 

n(l[ ~11l'\\ \\ h;lt 'u, ;\JI'I','lll'\! [.' thl'lll 1\ II r(lll'.'., 'I I'hl\ 111:1\ be l'\Pl'(l;tih trlll' i[ 

the (hl!,j il~l\ bL'c'll illl \ ,1\ l'd III .111 illc'L'\tUllIIS I el:tt l\lll\illP, ,\ parelltai impI 1111;1-

tur llll thl' C::llt:r,' ,illlJtil11l :11a\' \)i'lc'!! e;.tU\C:: tile (hild [0 vi:.:\\' e,u\lhing :\S 

l1orm:ti.'" ,\ ''',\11:11 illei,iL'11l IILl\' Ilor hL' traumatic for (Hher rC~lsono; ~IS well. 
o fiL' 11 , tlic' li(ti:,,\ t!Jelll\L'[\;:' .lll' '.c':IIL'ilill!! luI' \\;[rIlltli ;tlld ,1t'I','llllll1. "For 
,,,Ill':. It 1(')'1','<:1[' ~ill' lir,t :1111': tll(l c'\!1(,fl,'llc": \lil,lt till" l'c'rc:il': tll L'c 

reL'o"nirioll Of '1'<.::i,;1 ;tttL'CIIl'n ~'rorn the parL'rH \lr r~lr:ilr tiplre, "'m :-ie.\ual 

rcl:tt!\'n,hI[1, .Ji 'lIb't~lI11ial dllr~ltil)1l hL'tllL'Cn children aLe! atililr- ,Ir~' not 

lI11L'lIll'flhlll. " 
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Ill!, ..:hild!lll11J p..:r,p..:ctiv..: 011 scxual ..:.\peri":lIc,,:~ naturall~ Jues llll[ [1fO
duc..: rh..: shod or excitement that the 1a\1 presumes to exist after '11(11 an 
el ellt. Quite oft~ll, the ill\;id~nL i~ rdaled as part of the day's aCTivitie~ without 
any iIlJi~atiol:tJr()l!l_liw_~hild_JtHn,iL~aS!raumatic or unusual, Fllr C\,llllr1k, 
ill /i!'(}\\'1/ \', l.'III(,',/ ,'>(tll,"'" til..: tilrL'l'-I'l'ar-uIJ lictilll c:lilllh i'-,pt'llcd lin 
a"<lult in SCirUlll tlut day Juring the (our,e of normal Jinlll'rlil1ll' C(l[1\cr,a
tioll, The statclIlent \1:1, slIoseqllelltly exduued for lack of SPPllt:llh:it\, , .. 

Second, a significant uclay fre4uelllly precedes the chilJ' ~ Slal~IIIt:llt. 

lhereby violating the time! requiremem ot the spomaneous exclamation excep
tion.''''' LI":II II hCll ~I ..:lrilJ i, ;twar..: of th..: nature of his or her ;Jss<lulr. ;J report 
of the ..:\'..:nt may still not be instantly forthcoming,l"l This d..:lav ll~av b..: 

, , 

(athed b\' a varietl' l){ factors: the vi..:tim's fears of nor being b..:!ie\..:J,'''~ 

kl'!irrc:, ,l{ (OnfllSillll ~llld glliir,l'u cfforts to forger,I1I4 anJ thr..:ats ag~llnq rh..: 
\ i([:m by rh..: ckknJant, :,,' Consequcnrll', ;1 child nfrcll k..:..:r~ ~ikIlr unril 
'll!l:c'ciliil:,' (om pels him or h..:r 10 relare whLlr hLls happ..:n..:u, Fnr ,,:x:llll;,k', in 
(lfl<': ":~hC'"'' Ihe fil":-yc:lr-oIJ Ilctim brllk..: ~i1('[Ic,,: abour hi, prior ,,,:xl:al a,sauir 
[0 rrc'\":!l! b..:ing oenr [0 th..: JdcllJant', hou.''': ag:lin,loI7 

The spontaneous ('x damar ion exception thus ullIlC'.;c:.sarily bars a signifi
(dlll ~portioll ufprobali\C' evidence that shouldbeaolllllleJ. B\ 1-:11 ill:,' 
~0T~-; -, _,,_,II '!l"I1[;llIl'ity, the l'\(eplio[l 1~llllr~, the pr('\.:I\(": l,f lHill'!' c"',;cnr 

Ii") Ll..1t 13:-:; "t..'~' ,t!"t) ~:::tth \", l'flit~J SLltl'\, 215 F.2~1 (lS~. 6,";3 (D.C Cif. !\)";;~l f .. i1!id 
"1",::11 l~1L' ::flll' hl'!'.\l'{,'[) tile ,lIk:;cJ l)rt'('ll ... C ~l!hj rill' Ic!!illL: lJt ir tll bL'r !T1{l[h":f Ill.! r~\)rlll~l; !,' .. d~IlL·:· 

ill II',,' ;h"I"dh,id); ()\d!I,ll11 \. SI:lIc, i(,- In, ('rlill. (,-1-1, h-1il, 3:::: ~,\\,ed (,1(" hl~ II'i"n (child 
Il':,I:' Ir:",dt'JII ill d\~IIl~ It1/" .l ~Li\) \'1 -:hu(ol.ut: mil ... ). 

lrhin:J. 111;11:\ dli:l] ["'l,~\.:tl()il)~I'I"" nt)ll' th;\{ \.'hddlCrl ~Iff,.' rraulll:lIi/;'d fthnt..· h\ !he rl·.h.:!!l)!~' ,l! 

I~'.~·~; I,i·.·:!!\ .!I!d 'I.l,,-ll·i\ I~) I ill.' !r:, .... lJ~·li{ th.lf} l1\ Ihr..' IIh.:iJ~·ilt tt ... elf. SI..'t..' \Iad arLIIlL' .... IJ;lr;1 l!,)k 2, 
.tt ;,,- "<111(111.11 (·l·[11-..'r llll ('hild .\hll ... t: l.\: '~L'l!k(f. ~lq'I.1 Jld!": 1 .. 11 5; Rl·!l ... h:I\\ .\ I',:I1 ... l!.I\\. Ill .. ·;.., ... r, 

.'j i' !I,,;\ \:k ·\bIJ ... c ~I!'I~J ' ... ·~'kl·\ ,1! \'!l1!drl'rl ,It Ilplih.' ~~() (Il}S(l) 

In{) :--l'C \\lpr~1 11,HI.."\ ~~)-SO :UllJ ,1(1.:l,ll11p.tIlYIIIl-! IL'\I. 

I~)! .... I.·v 1111111 Ik.1I111:· .... '.IIP],tIHIIl· -~1 .• 11 2~ {ft..· ... ltrlllllly ()f ()(HI'" \1-..'\L'II .... !)U;..·,:l,)]. "I1.·\1l.1I 

\' .: :,i ( .. lli~·~ lil .... l .. l[lil'. \\ ,1 ... illll~~I(\lll ("llllIl' \\tlJJl~'L'1 IIll' \ h.: I I III I" .IIHI rhl' .j.hl·j thl' ~...:I..!llllfl

•. j I,' ':\,' I~:\.· ,t ... ".I!l.Ulf. r\11' i]ll)]": 'II"".'I\' I! h 1(1 l'l'.1 1(\Il!~l'l !'l'lll)d \1/ :lllll·lhcl~lrl.· lilt.' \.:111! .. 1 rq'dn ... 

;1.' I,~l:lrl \1\hl , .. :!111dll'1I J\.l lhH rer,'r[ l!llrnl'dl~lll'l: .'). 

1 (I~ !! .Ii :: 1. 

:'~: ',~'l' :-"'!L'\l'i~'" ~\. 1)..:[\II1l'I . .,Uj'r.l !ldlc ~,.II ~51: "lL'illdu .... lJi'!,] 1~I.l[l' I •. u I~r.): :\,llll)ll,tl 

'1~ t hll,,1 \LU-..L .t!l\i ~\,,·:':l·,.'r .... ~q1[;1 Iltl!\.' I. ,il 2. 
Ill: 'l'L' .JI1II:: Ik.llll1:2 .... "iq'['l 11\.'ll· ...J3, .It 2~ 111.· ... rlllhH\r Ill' I I!\."\ lkrlln .. 'r .... 1.)\,.'1;11 i"'r~l·r. 

,.lllll ( ,'!lll'] 1:1 o...,l.·.lrrk. \\ .1.h,/1·:h)!\) 

'I" '",','III:'CI,lld'. I '"lc,j "I,'IL'" .j-1.1 .\~,j I~q" I~')" II) C, l'iSel: f...clcilcllll', "I,II~, ~-1i1 
!f'.: - itll~, 1(12"" " .. :\j :-"-,':: L" (l\)~dJ: PL·I.)pk \ Hl'llilcau. \23 \111..'11 2.1-. ':JI). 3~ \., \\ ,,:\J 
II j :"! Il.~ 11\)..j.,"':): 'l'r: ,lhll Jl)t:lt tL'~lrl(]~\. "'1111/.1 I\~':L' .. P. ,It 19 (It· ... llflhlll\ (d' ,\Il'\'': \~j~lJi .... 

I';":· '1,,:. "\p'~'\.:l.!1 ·\ ....... 1]111 .\l·(llllfl 1'1 ~~'~l~~ 1.."11111\ I"')/Ll' ()\.·P,1l !illl'l1f I [,'lJddlcll Il· .. ·~ ,,·ll·.11 Il·.I: 

.)1 ~ I '11 II :l' 11111 dt'\( ,II f 11 r ~·.II",) 
.! !!:.l\ n~lr 'PIHILlfh.'llIJ"/\ 11'LIIl' lIlt,' I.'" ('Ill !Il; (,JIlt-'f rl'a"'l'f], .1'" \\t'll I It- (lr ... hl.' fll,l\ ,\Jllt 

\\::1 ~n "d1 illh!", 'Ll' \Ll...! .il' :lll·. ""1I".1 ;")!l'~, tl ql). ,1r m.l\ !l',lr t'\'\:tl", I\'! rtl\,.· 

• ..... 1111111.11 ( l'll~l'! ('n t !1,;,j \:':1,\,· .lnd "\[":~\',"f, "',jf1:.\ 1~,\ll' \, .11 

II "1:1·11 \ ..... r,ltl'. 'I \1,! \\'" ~.~Il. 2r'11 \ _'~I ~:l' (II}~") 

; I,"", '~",' .\! 'I \ "': i: ,-' \ ~ I! I \\ ,I 11 \ I'i' 

'\, \ \ '; ('.~ '. I I ' • I ~ l' ( i . j • r \ j I"! ~' I I ~ : 1 r I! I. t I ['; 11 ,,' ,~\ I!.I; 1 \ ,. '. ... ,\I! l! ,,'\.j !'" I' ~ , I; !: ~ r 
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circllllhLlll!i~1I ~llar;lnree, Ill' (rthll\llr,iJine", ;u1ci lile fact Iha[ the requi,itt: 

nccd I',l{ ~111,1 Ic'II:t!'l!lt\ "f (h:idlc'll" hl';U'.11 '1Illc'I11CI::, c'llll hl' 1',lahll,ilco 

indcpellci-'Illi\ ,11.1 ,lh)\\IIl~ ,,( ,hl1(h.. Tv Jc:tc:rmine accuracy, circumsta~ 
~u.:h a:. the age of the child. 'co lll~ or hefj)TiY.>i..:;.(l ;'(llJ Ill..:ulal ,:oIlJitioll, lu~ th(' 
exact circumstances of the alleged event,'''' the language used by the cnild,d1 
the presence of corroborative pl1ysicai evidence.lI~ the relatioruhillJluhc 
accuseatOtlle-child,1I3 the child' .. family. school. and peer relationships, I I I 

and the-relbhilirv of the Te<;tlfYlnl! Willie:':'.":' call be CAdlllincJ., 

3, .·lnelll!I!S (0 .\firi"!ll1,' [hI' IIi1T1hllt'ss o( (h,' S!IOllrilllt'Olil' Fxcldllla!ioll 

En'c'{il!(}lI. SOlll,' ,'llllrt~. re(l)yni/il1~ [he fbI" il1hc'rill~ in II 111t:(11:1111(al appli· 

calillil ,'f Ihc' 'll,lll(;llIl'(lll' c'\'(I:ll11ll1illll (\(l'ptl(111 I,' (hriLl hl'ar\~I\' ,(;llc!1lc'lIh 

in .~t:.\ ahu'l' (II,,".' :" hale a((ernpted to miti~atc the arhirr:lriIlt:s-; uf tht: rule . 

------------------------------------------------.--------
attl..:r {'l'!:l,:":' [\1\,.1 [!::i j',-': '.II:!: .~cr -..1'1\.'1 IU>..1 1,\]J (11th .. !' \11 !\, ..... ,.:~ '1..·\tI,I!~\ !lh):","!L'~l ,1,\ !.ltiiL·r .1 ... 

\\",'11. 

lPS ~""'". !k,:~:,\<i ... '! \ l I :l,~·,j "!,I: .. >, In~! ~J ~t)~, _~')5 (\) l..' l,':r lq~t)) i;';,:lk,~·li\;,: ;"\~'\\L·r ... Il' 

J. \\',lliL' .::~!:d k'" ldh'!\ i.) ilL' lhl...\-::11 'l'\ .:1'U'C "ltll.HII\(;I: ..... i.llt..' \ f..:.if\-·l::\. !i)- \11: . .:;~_~. ;:;5tl. -It){) 

P.2d ~.:~, .;:;h2 {]q-[I, ..... ~lIlf!1 \ ~Li:,,·. (1 \l~l \;~I'. ~:\1, ';,":-'. 2';;~ \,2~! ':--, ~:--'! (iq/Il)\ ([,,·[J\.!;.:r ,~'.' ... : 

(,( l..·h!ll! :;1,1~:..·" It IlJlII\L-:\ t!~,lf 1.:\ .. :::11\:.: i:l!:~:,.·!:I..·1..' \1: ,-'\;,.'!!! 1:~lli 'lil~',,,L·j dUll, ~,\ I: \\ i:: ,1:'1.., \ ..... [.1:.:. 
1 ... 5 r .... · .... ("ri;l1. ~~h. <'~'I. [-,)'.\\ ':,\ -~\.:. ,!.,){ll !.;.!~, \:,:!1~:l': .!'::.: (Ii \\~;;!\l '::,l~,'''' 

"Ill.' ~!ll'\\ ,1!l\lhl!l~~ ,Ii)(lli! "C\l:,!! '11.11: ... ':,). 

liN. ~'~'I..' t Ill!l'" ~<,ilL" \. Ir\):] ..... \,,·1:. t).;_~ i ..:: --.:--'(1 (\:l1l';: Iq,,(\l. ~·:...':r ,k!::~·~i. J~lIl S. 
IOPI (!I):"\I L . ...;I.lll' \. \\·d','ll. ~n ()1 \;'p. ,;:,~. ';;~l), .' ~.'" I) 2 .. : >'::'5 .. \ .. "> lll}-') 

11(\ ...... ··,·""1,11;..·" I),k,·. ~lll '-,1 ~\,! ~~~ .. ~.>,(I,I ]I)'·:\.ll.t:,-,\ \ \:,If'~'.I''· !L'\ ( 'II !'O, 

1~1 .;::~. ~-~- "'.\\ .':,l·lllll. -lUI (I' i ld~.') (,1--1.1\ ::1 !l·;'P!:Il~·.' :!il;'~,":: \.i".;,,' l~' rl1l' i,t,-: :lui i:~! \\'\' 
in til:: l'd!l1!);!~~\ ('1 ttll' ,-!,:~, ::,:.11'1 :,': .1:: l.·\l'-T~kJ 1' ... ':11,"( .It II!:;,', .:t:;;,-: rl-T\\Ti,~'d .1'~,Il!i: ,l~ !il"': 

~l\~lIl,t!)k 1)!'!1\1!:~;illl\) 

!! I ..... \-·'-·l :~iI,',1 '-\1 [Il'" ' '.1';', /'Ill J 2,! : 11)'1. 1~1\lll)ljll il i'l-'1) ("IL,' ,1:!',11,1: il·~Il!II:ll:. 

~)!~\ ll.!, II!," !I:; \\1 '.1..':.[\ II',!:~ ;,:' 11,1\ ,1!1!\l\'i't~.I:,_' ;,' ,ll..t:iI\j I" ~:i'" (1,.'1),1 ... '; \L'.II'" "1. \\ i~!;,l::l ... \. 

~t,ll .... '. 14~ 1;,.'\. (:1111 5 ~h. :' :I,l. ; ~I) '-).\\ 2 ... 1 .l\~. ·~I)tlll,q~) l\-·h:: .. !:,f...,,' lJl.IllIll"!' 111 \\ilkii "l.lll..'llll'lll 

\\.h Il'I,1I ,-'1.1 \\ ,I' ; ';i: 1 i ... ~.. ll" I: ,11' I,ll \.' .tf!\! 1:.1; 11: Ii !,)! 1 t,~· \ 1 ... '( if:;, '.: 1 'i'l 1)\ t', Ill![ II. II! I kit ... 1,1ll'!lIl'llt 

\\.h !':,,·:\i: .. l\li.ti~,:l: II'!III 1lL-,!·,!1·'. "~qll.1 ;:\11, ~i •. 1t q It\.\l:::I\li1\ .1: \I.!I" t-.....l\ ILl! !'1 .... ·1 I, I, \\\1..'1, 

<.. '1 I! I; iii. t! I): \ i ... h 'I; It \ '" III ~' l \ f i: 111 \ I > 1 , h \'\. til \ I [ .... , )! ! I...l') ll..l! I : d: ~'I\ ..... I,ll ,-': 11 ~'11l, .I! ,: "! i L'll t I! I \ ,I 'l'~1 1[1 

i.1!l'.'II.l·C (\'1.11 t,,,·~:~.\ iii!'. it!.!'1 I'll' '':\t..'lll ilu:ll':ul) 

112. "I1.·,t::.! .. _',~'..,i.dl·"\ '.:,-:-...:'!I;! .. :\ltl'Hl.]21J·llq:!~lil lq·'1l('i~l'J1Jl')11i',1'11'.ll1l'~!il'.t! 

.... ·\.tl:l!!i,til·, 11) ...... ,'1,' \ 11..'1111,'1\ 12 \11/ ~(I, -ltl. ')-ll) 1 !il·l. 1[;' \l q (), .. ·d li,h.l'I.l!,·,1 ,llid r1 ll.',-·dlllL: 

Il'I..·(\,ll:); 1,\11(1-..,11\\ '-.,Lllc.2d! I'!;!] 11.1~.~qI1"';.\\.2,.J''':~2.'~~(II);:;tl)(I\:I:I''l·'.{r\11l1: .. ll('':!Ulll); 

Iklll.I,::...' '. "'(,Iil. "::\1 \\ I .... ~I! -(I:, -()5-i'(l. ~.'''.1 .'\. \\ .2d :-"i'-. :--,~,:-, ·fl') \ 11)'1) (hll,_,t! \\\1 1'.11111 .... ·'). 

! I ~ -....l·L· I Iii!,'" ' .... 1.lil·, \ '..I,h. fllLf I· ~\! 111)'1. l':\Q ('I,!ll Ill-'I) 1\\I.:r!lll kill·'.\ lkknd.lll[-

1',Ii", ,1111:: \\( 1!, li,l; ::l,~:\ Ip 1\'\~I.\"':..·llh ,1' .... ld.1I1:1. I',·,'!'!L' .. f ,1\;,'1', IIh .\1lL'h \1'~1. -~';;h. ,.b\l. ~JI) 

'\. \\ 2~! t,.~- 1)2 1)! i '1-('1 ( ,L ,I" 11\ I ;,'I~' II \ Ill'''' ,\ ....... Il.l:i! I, II t\ l.lt ,II \\ ilt'll, Llfhl'[ I' II~L' ;'\.'11',-'] I .l[I'[. \ h:fllil 

111...\.·1\ I.' 11.~\t· l1<\ ,\t '\.:';.\.'l·) L«lil:' l):"'\'i':'" ILI~l!. ~'i \1 ", ,~~~. ;2(1. 2;~ '\. \\ :~: ~~l, 
t ~ ~ i II) ~ ( ) I) 

! l~ ..... ,·l·I'...·(l\,i,· \ "1,,-,' ~~ \11", _~l! '~-(I. : 'I). :~(I ....... ') ""~.J .• (,(1 •• /l~ \:... ') l I '>~1\.·,.: ~,-'''' 

P)(12) ({ll'.II .... I\ 'i,lll'll ,_.[ 1\\>1'> IH.): 111.1,,!': "Iii till' 'l'(fllh' 1\1 ,IILlk-::::· .. d L'~IIl(III\l'I,\ \\ll;,'I~' rIll' \.'11I1d 
Iilhh [;,\:Ir ill\lll\,-'~J : ... .1 ('.llll·,.!II. '.\1'I ... t. "\.·!tll:'-.' "I) tllkll 1 .... ·lhk,,, I..llll,I! .... ·!]·" kq!j1il)ll\ :!::llll"t

"Illll\'. :!ld \-'l'll .LI[\'·'i\I·I'··!. lL!l,'\ .... !I!'~'. 1:,- i't'\ l':IJIl !'II. l"i. ~-l- ...... \\ 2-1 -+lld, .... Il~ 

111,)"21 (,,1.:1,1 i:,!,.I, !',,'il I"r:,ll,~l j,\ !:~" ·11l'ilh'i. 1~.I!llr.Jl I,ll h .... 'f 1,1 (l"I'1 ii('I~tlll\ll' ,If'tll:l 1IlI..Ilk'II[). 

11" '-.,~',: l i\I:I.'~l ..... 1.1 l" \ "Il .... ;ql{ I ~~: ! i,,'I, 1'\).1 ('11[\ l Ii ):j -'l) (111t)1:\ ... ·: :I(l{ ::~(: .. [,I 

,:\.111111\.11:11111: lklll.lll.~ 'i.ll,. ,I \\h _~.1 -I!:. ~()S. ,."'" '\. \\. ~,; :-0.(1-, '-[I (1'1- 11. I'HiIL 

II,·,::I:·'!'. "'II!l!,\ r:,'i,' ~~ ,;i' II ... · ... ! :::"1~\ I'! \1.1:\ ~.l\ It,ill\I,;I. \. !I\L!. ( I 1111!\,:: I).'. ~','I\ i!l t-...I;I: 

l \I,d!\\ I';,I ... \.' ... ·;,;\)··~ I )'ii,I..·\ II 1;'\'II,ll![' l'I..·!\~,-·:..'lJ Ik'tl ,I,llll ,tl:l! i~''''(11\d1' \\II[i,·· ... I·~l~'\'f;,t:~; III 

.;~·: •. :il1Iill't\'· :~'.\ :!'Ii:t\ ,I! ,;'J.~j ... ';.j~~·ljJI'!\;) .... ,._. ,1: ... \1 Illt:,1 :!,li\-" I ~~ ~ .... 111,1 ,1\ ,,1·:1:'.1!\\,11~ /,:\1 
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\1i:~"'I~h 1)S[cnsihh' applying the e\ceplilln, they ha\c gone bevllnd ih c'>lab· 
'j':1c'd limits Illld hl1\c :Idmittcd qalClllcllI\ which would llllrmldh' hc c\clucled 
,:::,k:' Iradilil'nal l'l.rllluiatillllS l,f till' ,plllilancnuc; t'\clalllation e\Cq'til111. 

i "I' l'\llll1pk, III .)'/I/lIi! \', SI(/I,',w th,' \j;lrylallll ('(lUI! "l' "I'l'cl;iI :\!'pcal-. 
.:,::::il.:J thc hcar..;ay .,t;l!C!l1ent ,ll' a ("l!r-\eltr-,)IJ rape I ictim ,lespire lhe fact 
: iLll r'our-and·onc-half ll.l fil'c hour, had Clap'il·J h,'(I)fc ,hc 'P(1~l' III hcr 
Illll,illT a l>\1l1 I thc inl'idl'Ill. II

' rhc cuun IgIHllnl thc LiLt that thc child \1:1, 

',tiill at 1I1l' tW\rital. hour, h.:l'ore she madc her statelll\:llt,"' and th;l! at trial. 
.... :II:lIllillL' LIndo!" had charal'lcrilcLl thc l'hild', IklllCall(1r :1\ "plal'id, "Ie" 

I :,)\ICICr, ill ;l\llidillg thc har~h reslIlh of the \polltancllus c\ci:.llllatioll 
,'''c::''iOll in this manner, courts hal'e virtually destrovcd thc intcgrity of the 
'\~.':'II,lIl, stretching it far bcyond its traditional hnunds, :el and creating 
'::"':: '11:Cc'rtailltv in ih application, \\'hat courts arc in fact Joing is iLloking to 
,,:,'::', ,'irClllll'ilaIltlal ,!.'lI;lr:lIl1CC'. of rrtl\(I\()fthiIlC\S, ,11' IliJich \pllJlr;lrll'iry i.s 

':;c', ' 

'"3. ! enrier Years i:"Aceplivfl 

t. f)".\Crll)[ioll, The \Iidli;,:an cUU!,!S 1!:l\C :tho atkll1l'tcd to eSC;1[W thc 
,;'!'I', .. I': ,rricrwc,:, of thc,pOnr<lnl'llU' c\ciamati,'n C\(Cptil11l through rhc 
',:,',':,,':llC!l[ l)( :1 "tencicr Ycar," C\Ccptillll 'I'ccific:llly :1[1plicabk tl' out·,lr'. 

'Ill: ',l:lll'll1l'llh m:tdc hy child lic[im, l,f 'C\ crill1,"'::' "\I.tpoughtl!e e~
,:Oll ilas been recently eliminated by the adoption of the Michigan Rules 01 

i 1- h \td .. \!'p. ~'" I. 252 ·\.2.J 277 (I 'it,!.)). 

i I,":' Ill .. 11 ~,,'-~~. 2~2 .\.~~!.II 2""S-"'\) 
i Ill. Id .. 11 .:'S.I. 2~2 :\.2J al 2-s. 
l~(). 1,1. ~jll1t!arl\ ill ~!.il~' \. Rit,,:hl..'~. 10: ·\[l!. 552. ·ll)() P.2d 5)s I.I')"'I), llil..' .\Ii/una 

"~:11Il't:L' (',Illn ,dll)\\l'd I ilL' ,1I,11Il1",llH1 tl\" ile.u",,\\ "1.li.CIllL'IlI.." hy t\~~) ..,i .... tt..T..,. fnlll -llld '1\ ye.\!, III 

,L',', \\ 11,\ il.l,i hl'l'[\ flllll,.',!\.:d 1'\ .l !.Iilllh rr il'th!. hi .I! ~~~ "h. ·'90 P ~d .11 .:;~\) -(,11. rill' ..,LIIL'IIlL'nl'I 

,',,::l' .lI..· .... ·l'pll'd 1I1Hkl rill: ... Pl 11:l;1I1l·,Hl .... l.·\\:LlIll:lill11l l.·\' .. :L'I'ihH! lk .... plIl· I hI.,.' (,h:1 ttl;ll ihL' I.: Ii iI \..1 I 1...'11 did 
!~L): ,·,h!hil .1[\\ "I:()(~ (lr 1ll.'I"\(Jlh 1.·\I.·itl'lIll'lll ,llld \\1.,.'11...' 1lll.'rl·l y .... t1hdlll...'d III [1l1.,.·lf m;lIlIlI'L Id. ,tl 55~ . 
. ~,;! I fl :.i ,I! 5r) I. '-l't.' ahl) PL'lll'k \. ~ll...'\\ ,If!. _,9 Cl,ln .. \pp. I-L:!. 1 ~5. 5(,S P .2d 65. ()~ t 197"7) (I.:UtHt 

!.J:llir" ·,l.lt~ITh.·llt n! .1 .... I\-\·l.',lr·\lld \1([11\1 !l1~hk· III pn!h . .'e l)tfi ... .'cr I\\l) IHHII:-. ~lftl'r .... 1.,.·.\u~tI a ....... ,w)r. 
·~!,11:...:\l ,,:lllld h.ld \lPI'\)[!lIllll y II) (clll)!l!l·!· .... L';1I11L'I): St,HL' \'. Nohl.,:. J-C, Su. 2d 170. 1"72- .... , 

I 1.1 ',--) (,:{HIII ,1dlllll" <"t~lIL'ml'!lt l)1 t'PlIf-\l·ar-lll,.J \lI,:tlTll m;tdl' I\\l) ltl\ ... after rape); ll.1Ic\' \. 
" ~..;- I'l·\. (·lim. 1'0. 151 -\.:. 2~: '-'.\\ .~d -lOU, -lill (lq5~) {".'OUT{ ,ldlllir'o "'(;ltl'lIll'fli ,l( t,l\i1 

il' l ,111\' lLt!t-\.I..'ar-llld \ llllill Ill-Illl' IIh)fl.,.· 111.111 L'll'llI iHlllf .... ~lfter rapeL 

1:1 ,",,',' .1"'111 Ik,III1I~" '''1'1.1 1\!11~ ~1, ,II ,! 1I,',IIIIl<lIl\ "I \1.11\ I\,IV !l,lIbl~li, ~ illel, 

:.11: 111.11 1):,.i .... l~\11 ill r....11l~~ l',H!lll\ I'rll .. l·(tl({)f· .... ()lfi .. :L') (\\'~I'ohin~(OIl ,'\)tln ... ha\<.:' l·.\tl'lllkd 11,l' 

,,:: ',j tl:II..'I,t!h . .'l· l..' \ 1...'L'j'1 11111 !~lf ~·llliJII..'11 III "'1..'\ .I[,thl..· \..'.hL· .... ~. 

! ~2. "'l'l' "\lpr.t IIl)fl""" I()~-I ~ ,lllll ,ll'l'I)IlIP~lII\IIH' Il'\t. 

:.~~ ",: ... .'. " '.!. 1~~~-=-.!l!.11l .... 1. 112 \1kll. :\pp .. ~,\{1. 31h ,~.\\' ~I.t -l2h (fl)K2), \;h.:afL"d. 1;': 
" \: j'::t\ i\lhh ]1); ... ,): 11l'\I!'! .. : \ 1)i..'II!1.l/!!l·\, ,2() \11(11. .\PI'. 21_1, 1:';" ~.\\·.2d J.~ {1'f7\)1. 

I I ,: '1~)\I',~l .1(1 .. ~l\:,\ \\ .... I"~ll'l-l) Ill:.·l·\\.·,·l'll1 l IlI1.l\h,'l·[!l·\11Il· ....... l\ l·\llllllll'dl\\lhl·~I.· 

;,':1,. \ •. 'l' I),',~;)k \. \\.I ... tllr::~;(lll. ",-l \111.:11. \I'P. ~~(). ~'_~_'i ... 2"0 ~.\\ .':\.J "II. "12 (1If',) 
'd: _·:Ij,\' ... 1\1 :ql!'I'. "!l'l1lk; \, .• (; ..... ·~·\l·l·!'(!tl!1 III IH .. lr .... l\ .... 1.1[\..·[11'_·111'0 lIt \{lllilL: ,,,:!llid \\.1:\1 

d Ill11',~,'1 ,d ;'11\.'111 ..... \.', .... /1:1,111 11111111.:11 III "l\ llif!l'..,' ',II u.tI)I III ... ) Ilt'\\I·\;·r. !~ll' 'III.·hll'.11I 

11 ,I! : ... 1,; \\(~\.' ,,1"\', 11.l\\.' i.·\ll·lld(·d tjll' ~·\,'l:~l!I\)!1 itl \.!111 .. 1 ~\II:Jt''''l'''' \I! 'II .. " dll:I~· .... ")l'l' 

I \\\.·~I .... .; '11,(1. \Pi' "tL ,t~ t"'. ~~~ '" \\ ~d I~h. I..':') ,II 1\')':") 

, 
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_!=:yi~ence! Lt. its ~enesis am! J.:\ duPIll~llt is still instrw;tive in the area of .:hilJ 
Q~arsay statements in sex abus5: ca!>es, 

Il:e killk! \I'dl, ~\c':I'II"11 h;h h,c'll c·li:lla:':lerl!c'd :1' .1 \;lIi;tritlll ,,,. ,ilc' 

'Pllll[;1I1,'"U' :':\c'i;lll1.lil"1l c·\'·l'l'r~\'Il,·' hllr I'. ill f,ld, flulk·,·,lh dltlell'llI. rill' 
rl'qllilclilel:t llt Cl'"I,·:tl!','r:lnc'lr\ i, ,li'I'I'Il,"·,j \Iirh elllirl'I:.. The ~~cepllQJ1. 

dJmirs statements of young vICtims rcgardlt:ss ot how much lime ila~ ddj))-:J 
-betweell [heassauit and the statement.·~O lhe delay, however. must be prop
\':rly~hed·ej[her by fear instillea---m--m-echiid <?r- bya-noth-er '~equally 
effective circumstance ... ·:- file ullck-rllin:; raril)J}JIc appear, rl) h: rill' 11'
,urlil,r!"11 !iUt'rill' c!liLl :' IIndel l,)nrinlliIlS Jure.,., rhrllllsh(lur rh,' l'nrlle' 
pcrll'd. i

" .\Ioreuler, :hc :emkr ye:lr-;, e\certil)1l alluw, flear.,J\ III be lIHru
dlkl'ci ,,1111 t,lr the PI1rJ',hC' ,lfc\'I·I·,lh,r:llillg rhe child', ill-cllUrI k.,riI1101l1'."" 
r!lc ":\cct'lillIl \Ia., fir.,1 recng!lill'J in Pe()ple \', Ca(?l',1111 Ilher:.: rhl' ,'uUr! 
adlllilted (he hl'ar.~;l\' 'r~ll"lll~i][, or ~l r~n-Yl':lr-old \i,'tim of 'l'\ual as-;allir riI~lI 

\I~fl' I11:llk :lJ'prll\ill];lr~h rhr~'l' 1I1ll111tl, .Iffcr Ihe incidl'llt. >I 

By .!.:.It:rcly rCljuirifl~ [har (l~t: (Jeloy he :1(klillar~'I\ l''\plaill~d. rile IUllkr 
Yl'ar~ apprnacl1 pmpl'rly rl'co~njlc,l [il,ll,pl)nran~ity is !lOI rill' ,ok inJicalOf 
·()f(rtbrllllrrhilll"~ in n:liu:lring ,'hiIJrl'Il" statl'IIlcnts, \Iichi:::l!l (UlIn., lh~'J 

the c\CCprj,lll to i!lcoq1l1r;l[c nwre apJlfllpriarc criteria of reliabiliry h hflUdh· 

t,'\,--l'l'II(IJt [,) 1~1I.: !ll'.II',I\ It;IL' Il~\ i')rL~LI l..·\I'~') 

1~5. ~L'L'f>l'UP;l'\ ''..d\l'r.2~1 \]11 .. 11, ~2~.J2(l.~.~'::'\i.\\· JSI.3~'ilq.~·())("II: ... ·~ldllll""lhlll\ 
II! d',-'l.llh dt ,,:tllllpLI1Jli. lit [hL' ' .... ,J,\..' ('I \l"\ \lI~Jll.: .~!!h. h ...... hCl'n rl..'llllllf,:,il'fl .t liner,1! 1..'\:I..'\hhl[] 

Cl! dl,· rc, ,:nl:i,' dll,·lIll,,···I: I'C·\'I'!c \ [ur I1cr. I L' \1i,ll. \1'1', lS r .1S.\ .. ql-> :-.; \\' ,2d ~~(l .. 12-

(Iq'2J ("[ rIfle [ .. .'I:dl'r .\l',U .... t'\I",.'" .. 'rtil'll I'> :1 "'Pt.'l'll" \)( rh\! fC ..... .L,l'\(,IC l'\(Cpritlll."). \.l{:~lILd .. ~3":; 

~.\\ ,:c! [.'iJ I'\(i,h, :"~.;), 

1 ~(,. Sc'c' l'''dl'k \ . ( ,.1,:,'. h: .\ I i, il. 2 - r. 2 -'. 2S ~. \\ S1', ;0:36 ( 1 \Sh) ( .. [ ["I hc' 1:l[hc' u I Ii Illc' 

~)I.: •. :!:fflll~ ,Ii II.'£" lilt: lllfll[\. ,md [,l·ft'r ....... :drtl~'Ll!{J1 nLllk, I .... IllH lilt: IL\( \.lr' .ldfll1"lbdl!~ ."): l!lfr:l 
11l)[ to: ! 2- _lIhl ~11.>.:\)JI1;',lfl\ 111~ :L'\(. 

12- f)l'i,1pk \. B.!~l'r. 2~1 \lkh. 3~2 .. 12(1, 2~:: ~.,.\\' J~I, )~) (1l)30): 'Cl' a!"n P;.,'\.)f1k \. 

Bt)1111I.'.III, \2.~ \Ii.'h. 23-. ~·H), .i~ ~.\\ :~j lid, ih2 (11)-1"\) (lkLty C\I..·u\:tbk dlll' [d lkklld.lll!·' 
Itirl·,li'.l; /) .... ·Ilj~!',,· \. [h.:l'i\..·l·/l·!n. -:-l \111.:11. \!';'. ;-'1. Jl)..j., ::~3 ~.\\<.2d --;~(). --,\ (lq .... 7) ( ... kJ.i\ 
.\:..k'I!I.l;·~·I\ ~'\i'!,li/ll'd 11\ I,k'] ll~,11 .:i·,dd lf~tL'n :I.·\~l·l ;l{ 1"",\III\.l' 'l1.tfll'll \\,\,- ~)rl dlJ[\; "t.ilL'r~1l·!lt \\.1" 

flld~k ,II I.':!rli:...·,: \11\P\I~ltJllil> rill' 1()1111\'I/l~: nj(l!:;dl.~~): Pl'(lpk ... Dl·:tT1.lfL'l'\, 29 .\ti ... .'tl \I'P 213. 
21\. \\~ \.\\ 2,] \~. \' t !t)~{l). ,Ii:'''. illi) \1',-~1 ·~Iil. 211 .~.\\·.2d tr; (11)~1) (d\.·!.\v PI"!'('d\ 

1.'\',' ,'1;',,'·.1 ~1\ 1(.',1f ~·rl:'I...·!I,k!I...·,1 III \1~:lll1 :''. ,kill:.!.!!!r: ,',HI:! [l\.)ll" rl1.illkfl.'IHLIIl{ \\.1'..1 1,1I':'l' !ll.lIi 

1\1,1: \' 11 ':2" ;)\ltlIlLh .1I1d {ILl! \ldl::1', ;~.lil...:llh l:q·j III (',II1.al.!). 

1~ ..... '-.1'( 11.-11pk \ ~I,\~'L·. t~2 \1!\./i 2-1, 2-~.'::S :--".\\'. S.'i5. ,".I() 'i- (I~,'\(I): 

! 11_' :~·!Il.lk (lllfl,l:'(':d \\.1'>.1 '~Ir\ I" It'llloil'! \,:.1['> .1T1d thrl.lll:·h 1l',1[ \.·,ttJ"l'Li b\ ,ilie,it" 
ll].i,,!I...· 1'\ I!'\.' .11.·· ... 11'.1.·1.1 ... Ili..' 11..'!:,1111I...'li [1111T\ il...'ilil1!..' tler P.lrl'llt\ llt (flL' ~l\J[r.I~!i..' tJlllt! (/IC\ 

he,lId II ~rl\!11 11rhL'!" \\IJIJ!lI ,til' :1,".1 :111 ... 1 ",;~,,' ,lrpL',lr, tl) t:~1\1' !'cell Llrldl'r .1 ,,(lIt \11 

dlll,".,>. \.' lil ... t'd /1\ il..."ll' 1)/ thl' \\!JII'I\1111' \\jll,iI [Ii\.' 1:'~pdl1dl'lll /1.11.1 llllpll'"rd U['UIl II,'! 
~\llrl\! "\,1111<1 h·I.llllIl'l II ~I:l' 1,1!,J Ill'! 11.11 .... ·11['. ,llld It \\,1' \\1[11 I.!.r(,1! lr!lll,:l.lfh.:C ,hl' flll.lih 

J, .. L·l." ... ·d llll' Li,( .. !n hl...·r ;!,,':hcr, \..lU'''·I.: hy [(11...· Il'~tr rl'''f'(llllkllt hdJ l·ll~l·IlJt.:rl'd [[1 hl'r 

:llJ!ld . 

. "'1.'1.' ,tI .. ,l /\'\ll'k \ 1,1\',11. I!: '11, I'. 'r'il "".> ~'I ~ '. \,' .\! ()'"'" I !1)'2) 
121} '"',\.( 1',',11'1\' \ r...; ':flt'/, ·~l" \lkll ,-'~, ;~\) '\ \\ .. :\1 --'16, -II) r/ I },";2) 1,:\ ... ·CP[II.IIlI'l·jl1lll'> 

hl...·,lf',I\ I'n l,'. [,) '_·I)rrdt)'l!.tr·~· PI,' :I.·q!!;ll'!l\ ,d' : hI.' ,_'llll1pLIII1.t/1IL ",-'ppl..- \ Li\lpr, tin \11\.11 \[ltl 

-l .... h. -HII. 2~')" \\ ':,-J (,.,.~. /o1\I I IQ-h) l!h'.lr",i\ [\''>:il~~I\Il\ "l!;,lhUI,lIllll' (!lC dl·!,ld .. 11~ [til' ,Ilk~·l· ... i 

.... {.Iillt'),\ J.I;l,' I'" i'l'r!lll"I!'I~' !;:1.j~·r ,1\1:' 'i',,:,:r \,',11' ·'-·\ ....... ';lfhllil 

i til (1: \11 ... /1 ~.; . ..: .... '\ \\ .... ~ ... I j,.,hl 

1.11 1~1 ,I( ~ .• ~ ~-.l. 2~ ,,\\ ,I( ,'i" ill. 
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:nlc:q~['c':l[l~ what .:omtitlltes an "equally effective cIrcumstance Cor pur
plhe~ l);" ilhtifyin~ the Jcla\. Such circumstanct:s have beell reaJ Lv induJe the 
pre~ell":c u{ tlm:ats by the offendt:r,l.Ic the abst:nce of tht: child's parents at the 
lime or" the assault, iJJ th..: rdationship of the offender to the chilo.2""'0allJ the 
nalllre and duration of sexual relatione; hetween the child and nffender.IJ'; 

it/!:di!I{i/i1(T of [Ize li.'!lc/er }('(/rs .!/J{.)("(lliCh. Despite the tk,ibilit\· and 
""l,iril ity of thl' \li,:ltl~:ln ":llllrt~ t(marti, the ~ta!eml'nh llf t:ltild ~l'\ Jblhe 
I !c·tillb. the telllkr year' C\I.'l'ptlllll. as it I\a, employed. is fLml'd. It ignllre~ 

:~\C: '1I,:ll'le' !,n)bkms ill'scd bY t:hild he:lrs:!:> sr:lternenh ill these ,iiU:l!llHh and 
:,l:i, '.l' CCcillire the pre,e!lt:e 01 :iutficiellt assuran.:cs of reliabilit\·. 

Illl' :n:ll,l[ ,1Jl)rtt:llll1ln~ of the tl'nder 'years approach is that in Illan\" 
·,".I.l!:"II' t~e_~"(ception allowed impermis<;ible bootstrapping: statellll.:llls. 
whose liday was explained solely hv the child'~ hear<;av statemelll itsdf.ri.llher 
tllan by lIldependent corronorative evidence. were ~dmitted under the excep-
~;··~'rc'\all1plc. in Pl'o!)le I'. Ld:';l.'r,'''' thc I.·ourt jmtilied :ldillittill~~ J 

\;:'11:,' ,111l-1)1·t:uuIt ,t11Iellll'IH !l1adc lme \Il'ek llflei' the cIl'lll 1':C1111"l' the 
t:'l!IJ 'L::lI,:1\ qatcmenl aile~ed !hrcats of II ill [ll,i1!!2 by the dL'll'lld,ll!f.' I. rhc 
,',);!:: !_!hHcd the fact fhar cllIidrt:ll\ "t:lICillcll1.' arc flut inhcIl'11ril truthful.'" 
,II' .1:. 11 :1 Lhild', !l1l'111ll1\ i, li~l'l" 'll Il!lk ljuich:!\' lner rimc.'" \\ hile rhe 

,,,' ,. ,',1 lill' J"cl'rillil it'l'!1 iUll\, hc nih' !·lk·tllr indi,':l(in)C ih ,il.:ill:,,:hli'y, 
",': 1'1: rilc llIlI" f:lc"illr. 1,1,111,)\1 the ~,)llll'!1t l)f rhc ht':lr,:l\ ";lic!l1~'lli tl) 

,.," ',!h' Ih UIII! I :lltchr\ Illc!eil [":':' tli,~ 'jUeqillll."" 

C. The Nesidua/ EX('('[1tiof1 

/l,,'cri[llioll,\lll1!hcr :IPI'roa·~h th:lt h:h bCl'1! uscd t(l lle!l'rll1illC rhe 
,1,::' ';':iir'. Ill' child lic.:,ll"ll· ,rdtl:rnl'nt', h th·: r<..',i,iulil hC:1I':11 l"C",!,t:llll. Till' 
l'\~. "",'Il 11d\ heen eIllp[u"l'd in \Visconsin I4!Jlld i, ell1bodil'd :11 ,c;dilllh 

\' . 
. \ 

I \\,,' 

:1 ~\ r llj;'<~L 

i!,lllllL"tLJ, i~J \lil'tl. ~.i-. ~ 10, ~~ .'..\\".':J ltd, Ih2 t I1.L ...... ): I\.'tlpk \ 
.:s'\, \\ :";1".:--;3"'(iS:';hl.l'l'!\~1lr.:\.f·d~:J:·.113'\lk!1 :\Pi'. 52S. 5'-LJ'-' 

j' "I)'llt.· Iklli\'I!I, ,'\. ~q \11l:1 \ill' '\ ' .. '\'\. !;--,'; '\ \\. ~~I ;'\. 1-\ i !t)~()). ,l!I'~I. 

I. ~ I 1 " II . ~,I '1- , 1 'I . ;). 

\Ii~ lJ \11Jl ;~~, '1-' :\ \\. 2..1 /1""'" (1 1) • ...;2). 

I.; ,Il "~I) ~!. ;I~.'\ \\.~d.tl(l·11 ':':"l'l',lh~)I\'lll'k\ 1~\\I~:ll,,'.tll. ~2~\1h..h ~3"'.2~(), 

~,j lId. ;/12 (!()4:'\) (.."-·I;.:d'~ ... ('lIl·111(,11I ~llkL'.L'\ (11;11 "h'll'fhLIIl! "\\dlild :-~t..'1 .Irl~·r ht'r" I:" ,hI".' 

' •. ,! "11~L' \ (I.I~·I .. :. 02 \11~!1 ~~I.'-:: '~, ~s ~ \\' '~';"5, XJil tl;--'~/l) (\,:hdd', ... 1.1t ... ·lill'llt r:"'Tdf!l'd 
". ·t[- I'.. 

'. 

~ " 'lqll,1 Ilpie .... "'~ ';·1 .1I\~j ,1~'l·\lllll'.II\\IIH· le\1 '.l"~· .thl) .\llI.lt·"ll!I, ',111".1 !l11lt' -'(I, .11 ~ I 

I,) r'.! ... ,l!! Illf .j{l.Id\lf\~ .11\\ [t'.; ... I\\,'ni1l11t· ...... \ll If:'l! ('.1/1 \11 th .... ,IU! pl- ... 11Ufl 'l .. l!l'lllt·[11 

If:t' 1,.'.I'lllh tPf tIll' ,kLt\ \J!lk ... , I hI.: r ... ' ,!ft' ()(ill'r llld ... ·pl'tll.iL'1l1 r,ll'(' II) !t'n .. k'i th,' 

~ ; L! /1 i ~ ) 
\ ,llj'!.1 Ihllt' .... 'n "-I ,lIld ,I, ... lfiij1,IIl\ ill,' r~'\! 

'." ':1_'11 rilL' .:hrl,j· ... I1I·,,·(lllll 1,-"iI1l11'1\\ ... ·\'rrll:"\.lI,I!C, ~L'r r~l.'Jr'.I\ 't:lt,-·[lIt,:I'['. :t: .. : "'"1I)h![.li'-

';:1 r\';il,llfl" !ll]'.\l!\\..·~l. Ii>: !li..'.lr",l\ "·.l[~·!;l\:!!r "(l!l :l:h :111 L'll,If,IIl[~',-' .l! r~·I;'Il·,tI:r\ '\. 

," "I ;1,,: ll'".!. 
'J ',_' ~kl[r.tI1'_', \ "i.llt·. '() \\ h :,1 --i)~. l,"'·~ '" \\ .~~j \0'; j 1")"'\), "l'L' :II,,() 111\'11U.., \ "(,It,,: 

.. , .... ; '.2'1" \1.2-1';1' ·i2!li"''lil'!I:Cdlll'"I"·;,,.,,:\\1:li'·''''.,,,:.1I,::lc·ill,l, i'" 
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90S.03(2 .. n and L)(}S.O-l5(h) of th.: \\·i'comin Ruk~ ut [\ idenc.:.!·2 The '-"'ccp
tiOll, which p~lr~dle!, ruk.., SW(2-l) allLi S(l-l(h)(~) llf the j:L'llerai Rule, .,1" 
b ilk!".:c, III 'l.dplits hearsay statements tallinll out~ide the enumerated excep
tiul1:' if they pu~se~s "comparabie circumstantial gU<lra.DI<:es ol4~Ahi..... 
ness.;"" ... 

["hc '.\'i~COI1,ill ~l)L1n~ h~l\C Cll1I'ill yl'li thc rc,iliu:d ~q'I'r,).lc:l tll ~u llc'\llIl,1 

the limits of thc ,PUllUlICOlh c\clal11.!lioll .:\c.:ptioll .lIlJ. likc th.: \\i,:hi',an 
COlirt', ha\.: lonf-l'd ill!" indicia llf rL'liabililY Illore 'lIit~lhk fllr \l11In" childrL'Il. 
1n Hertrun.r~ v. Slale. i;" the Supreme Court of Wi~consin admitted the hearsay 
statement of a nine-yeae-uld vIctim made two days aftee ~ilt: \lia,,> ~<.!>..ually 

assaulted by the defendant. HI> In. assessing the trustworthiness of the Slale
ment, the cuurtlook.t:d at tht: age of thc:~hild,I;; the nature (If the a<;,alltt.'" 
the presence of physical evidence ot the assault.H" rner·eIationship 01 the ciulJ 
to the defendant. 15u and the spomaneity of the statclllt!lll. •. " 

·Becauseorits tlexibi1iiv-:-Uiercsidualexccptioll is supcriur to lll-: j uc!i..:iai 
approaches to child hearsay ~talcments examined thus far. Unlike [he excited 
utterance exception. the rule ailuws the court to look to indicia of reliabllity ill 
addition to spontaneity. Whll.:11 by itself does not speclficallv address [h.: 
special nature of sex abuse cases";'~ !\loreoYer, lht! re~idual approach rerplirc\ 
that these indicia be independent of the hearsay statement. therehy prevenrin:, 
the bootstrapping problems of the render Year, exception. [Cd 

~t'.Jr-\'!d Ilh.'ll;,llh ~k(I\:i,,:rll \h .. ::illl II: r:ll)t' lllld __ '[ luk \)()S.()~(2~1: I.'lllll! .!li(\\\\' "r,l!\'n~l'I:!:1l ,I" ,\ 

prll)! ,'\)[\"I,,!,_':l! ~t.lll'!lL·!1: ~llhkr Ijt)".tl!I·;)1,t)) 

I·L~. 1~\\lh llllL"" ... [,\1,: "\ ~1.1:1..·:IH .. '11[ J:\ll -..pl ...... llh .... III\· I.l)\l'll'd f". ,111\ lIt t~H-' illl\."'l" l l;,_ ,'\,: .. T
IIlHl\ hili 11,1\ Ill:.! UII:Q1,ll,tl\!I.' 1..11,.:tJllh!.l!lti,d ~U,lI~lll[l.'i..'\ Llt [rtl,,(\',~)r!i;l!l\.''''''' II" ;1\.11:11 ... 'ii,;I,.:: ., \\ i .... 

R.. I '.1I! I)();-" ()~(~-~). I}{l ...... tq..-;(hl. Rl;k IJII,"; (1~(.~4) .li':1]1i..:, \\Ill...·I!:cr ,If r:ll! lll;': ,k-:1.U,I!l! I' ,!·.,I!i,:t'k 

Il) 11..."11:\, ruk qn:-:.:Q'lId ~,I[l !',,' ll,\'~l \1[11\ \\lh'1l1!JC I.kl.:l.l!,\1l1 j ... illl,I\,lil.d,:,: (.! 11...',1 I,: j \\ll 

S(}3{~·+1. :-.()·~(I'I\";:) t~l."id\i.t: <.'\\..·I...·1'11\.\[i, 1:1l~J;..'1 Ihl' Inkr,d [Ilk..". 

I ~1 ; 1 hI...' \\ I"'\.:~ 11:,111 1,1, k" \. II I \ ldl..'[h:l' \\ L': l' 1111 l~k]; . .'d ,I t [1...'1 r Ill...' I 1..'l.k! ,Il R tI t: ...... \. l( I \ Il:I_'[:,'l' ....... ,: 

\\1'" !~ t \Id, ,q \\1 ... 2-1 I\j) II 1.'[\.·\\\)r\.1 b\ Chid .I t"l!\..\.' 'LI~l\h\ ... l; ~::I...' :· .. ,!..':.li ,1,[\1 ..... 1:\ 

1...·\..)[1l1111[f\..'l' Ilel[: • .', I\.I :Ill' J l·,j.;.'I .. ti Rllk, \\l·[\..' ,11...·\.:llldlll:'.!\ l!h.'!tll..lcd 1,)1 !f 1[,lfllI.IIIIH1 .. li !I\II]'\ ,,-" ..... l·;..· 

Id. ,It F,~ 

1·~·1 \\ \ ..... R I '.Id. ljl);, U31~·l). l)il\.ll-~'\(hL 

~ 145. 50 Wi,. 2d 702. 1R4 N.W.2d Xli7 (1971). 
------ 1·11> lei ,II ~II~. I" 1.'\,.\\·2,1 ,.1 ,~II 

1,)- 1,1 ,Ii ~II" 1,0;.) \, \\ .2J ,II '10'>. 
14;.... 1,..1 II ~()S. 1 .. '·+ :--... \\. :11 .It ~~IJ 

I·j'l 1.1 
I <<I 1,1 

t.:: 1 1--1 . .11 -(I; th. 1.'-'-1,\ \\ ~l! .Ii :\(\I) ~(l. 11: ... ' ,_'lltH! ,tI'll .... 1.lll·l! 11~.lt I Ill' !('Il.lhi:l\ \': rho.' 
.L"(..'!tl\ll:' 1)1\..·II)'\l·I\I· ..... 11:-1 till" 11...'I1.I!'1111\ ,'I !Ill' IL"t!l\Hl~; '.\Ii!ll'" \.~\llId .d,() Ill' ~{lil'l,k:l· ... l 1[1 

~klC:i;l:[II!l~! [III...' ,ld\lll"ilq!lt\ (q .. 1 .... ild\.j' ........ 1.!.iL'II1:.:nt ILI .• i( ·'r)s. I,~~ ~ \\' 211 ,t{ ..;-~() 

\!:il(lIl!.!11 !'I1I!"lrli[;~ hI .lpph [11: . .' ,,],pr:Lt[h'\)lh \_'\l'[.\I1\.III\111 l·\,:Q'[lllli. :~j ,11 ~llh <1\. 1'4 
""".\\ .~lj ,11 ;-';h1} ~I)" tilL' 1..\IUr{ 1[\ 1,'t'rtr,ln:.:. \\l'II! LU t)I...'\,(~ild IIlL' 1!';ldlfl\I:I,11 ill::i1.1[lllll-... ,,[ fl1\..' 

('\1..<.';)\1,'11: 111\..' ,Ltll·!!1I...'IH \\,1' ill.ldl· ,I!kr ,I ! .'H\·d,l\ lllill' i.q"l' .. tlhi \~,I'" r';(llIll;Iil'"l t,\ dlll· ... 1 

qlll· .... lllqlllll~ 11\ [I~l· \1....1 1111.' lll,lll\!'! 1,\ .ll 'i)'\ U/I. ;.~~ '- \\ .2,1,1\ :\h,'" t,\j ..... l·l· \111~'lll'll, \ "[.\'1\..· •. '.-.: 

'.\ !'. ~ LJ J':.'. ,,2. ~ t I ~ ,~ \ \ ': ... j ~ i';, :.;: ~ I : 'j ~ ...; ii' f • If l' Illl' i 1 hi! I h'('r{ r ,.' 1/:.:. . \\ 1" .... ' \ 1 ~ ,( ; .. : '.' !. \ \ ! : 1 Ll i ! \ 
.... ',1\ \.." l·j i·\.1 "'['i.'lll: .. : l" .... ·l·:'!1,1I11,i'tlll!.IIH . .'\11;'" dril·r.\ll~,·i. 1'111 lhl' 1.1 .... :' r'r\.·'(·!l!·~·d di,! I .': ~ !il .... ;\ :::,.' 

:",~ l:i~·11~·!I["" \l[ fIll' .... !'l·,·i'l, l'\\l'!);!,lll \ I:: t.!,:. :1:, !11did,1i (\'.l!lI.':i l .q:1Jill!!\·l· ': .... ,·d ,:;( I'r,lfll:, 

i ..... 1 ":'1'" 1,'1 l·"'I.d'li"I:I;i~' (!:1: 'l'~I.Jll.\i \.\ .... .'\.':';.\111 II! tIll' \\\\, ... ,ll\,<ill f":li"', \1[ 1 \ld ... ·JI,.'~· .1' u ; ..... 111 

: (" ; _'\\ rIll" '.,·\\.· ... :'[.,'1\ ,;,,)11111 ['I.';I'·I!-' 1'\ ~'t"ll!\I\(·\.j \\ I .... !~ I '.i\1 \)11"; !)~l~ I) .... ;.l~ 

lh il ,"'III:,I! fl',' II. ,!\' 

i, .... ~. '-..,,·t' .... \~;);.I I',l'll'''' 'II il)~ .. il-,! ,1,,,,1];:1,1!l\!!1" fT. .. '\!. 

i "'.~ ....... ,.,. 'ill'I,1 1:,'1,· .... i :~I ;,~ .1 1 ,,1 1~ ... ','Iil;'.1I1'.1I1~' fl'\~ 
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., in,ilie11lltlcr of {lie Resitilial Er,'l'!){iofl. D~srit~ th~ rotl'lltial aprlica
ti"ll "I' 'Ih' re,i,lll~li l'\Cl'PII"1l [p "hild lie.lr,ay ,talL'llll'llh ill child 'L'\ ;lhll,L' 
ca'e', the ;I\ailahilit\ or the e\.:erti,)!l IS ,harrly lilJlit~d, rhe exception wa!> 
n~v~r lnt~lll.h:J lO .;r~al~ fOllual ..:l.c.s cXl:epnons to the hear~av rule and cannN 
be applied to child hearsay statement~ as <l group, 1',,; Rather, it was inten~_e~!o 
be used rarely and oilly in ~xl:eptlonal circum~tances,"" Thu". th~ Iller~ alail
:IF]ity llf [h~ re;idual c,-:cP[ iOll dllc, llot guarantce that (tHlrt, \1 ill llut rl"lHt 
tl) till' ill,lte traditill[1al an;liv.;l'" that tilu, Llr hal~ rrul~d illadc:qua[~,I"" 

[\ L'll if Ihl' rcsidual approach is u,cd in :h~ form llf a cia" e\C~ptillll for 
child '1C;lr';I\' ,t;ltl'IllCllh, tilerl' i., ~rcat potentia! for jUdici;Ji ahu,~ llf di,.:rc
:ill1l. iL;Il11ll1 reqlliring the pre,enec uf .:ir,:ul1\>tantial guarantL'c, l)f trtl'itwor
:hill,", lile C\cer)tinll, a, it e\ISb ill \\i,.:on,in, rfl)vides IItl guidalh:e tl) the 
(,ll!i I' ill (onsllkrin,!! thl' ,p"yial cirCUIl1,I;IIlC,'S of tilL'se ,taternl'llts.';c Tile 
,)!','::':l1ckd nalure uf thc rl',idual aPPlll;lch IS ,illlplv' not suited for cia" 
l'\(,';'[I"lh, IllCluliing child he:,u"a\' ,tatell1l'nts in.,ex abuse cas~s, 1'hcse excq'-
11,',,1\ :','ljlllr,' Illl)f': p;mi(IILlril.:d st;lIldard, nf nced and tru,t\\"l)rtiline,,,,I-,' 

Tile' llniqlll' n:ltllre lll' child ,e.\ ahtlsl' (a,.:" im[1lhl'S rigul'l1u, demand, lln 
ClHlri>; II ilen J~,essing th.: admissibility of dlilJ hearsay statelllCIH,." 0:l1! onl: 
111'1'1 illl' ((llirIS bl' sl'll\ili\'~ [0 thl~ l'ritical !ie.:d I'or lllt:se statement-,'-'" OUl 

TEl'\ !nU,[ ai,ll add!'e", the \'arious rcliahilitv pillblem'; r(bl'd by the;talc-
_10c-'~I", ." rili, i" e,",l'lIlia( i!' [lIe lInderlyil13,! principles l)f the h~ar,a\ rule arc to 
[,,' r"lli,l\\l'd"" ;lIld thl' Jdclhlant's righi" under the -:onl'flll1t;llillil -:Iau,.: 

l~·. ''';u: \\j". !, I',\id. I)OX.O.l(2"') (l'lkral .Id\i .... l)!\ \,."dI1lIllIIlCl' nor ... •. )l) \\.j .... ~d R_~()I (l2 
, l'i -, I IC\cepliUtl Jue, 11LJ1 (olllemplale all ulllt!llen:d eXClu,e 01 JuJI~lal Ji,,:rCllon; II ,houlJ b~ 
u,ed Pllly 10 [re.1l Ilev. and presemly unanllclpared ~I[Uallon'), 

l~" "-I L · ... • \\·i .... R. L .. td. IJ()~.tl'(2-l) fl.'deral .Ilhl'drv 1...·()11l11li[[~t: IHHl'. ~l) \\·i .... 2J R~dl-u2 
!j';-;\ ~: ...., l'l'l' '\l.12-~,I.J'id(·\1I1~ .. 2dSl·"'l.2(1,!\"'I'rlll[!',.'diIl197-ll.S.(·d{k·(\)JI~.~\: \d. 
'"", ',h I, -, :(,', I" I he rt!,idual except io", are nOI meant to aUlhorll.l: tmllOr JuJlclal reVISIOns of 
the heai\ay rute "); ~ \\"""1,';"" 1 "J,'II,' __ , ,upla lillie' -'1, ( XI)1IC'+l!illl, ,11 SOl 21)(, 

';: 11' i .1 'I, !ddc'~:)' 

fL"" did Il,\( \\1,\1 III '>L'\." tIll' (\)lIlh '-'! ..... !I\.' I:l'\\. inrlll;d t'\I,,:CPIH)lh h) [he I1l"u· .... ;\\ ruk 
,'\, "Il! h\ : lil' ! (11 !lui Ill!.:! Illl<.1 l \1 ;'1 ~ ':l\It!!2.tlll )11 b~ 1 hl' Stl l '! CIII\..' ( \)lIf r 'lit'IL'l'l III (Ill' .. l'lt' 

t i .'lh'IL",'" 1:1 i( "Itilh,)fl:t,:d tncli\ IlfuiI/ ,'(jll' dt't'I'iU!lS aJI11l111n~~ Ill'.lr.."l\ IlP[ \\lthill 

1)1, ;"l',-i'l' h\)1I11d" III .1 r~'\"'(l"f1L'_'d l·\, ....... ·;'111'11 

i "(1 "ll" llj)1 ,\ 11\ II \.'\ • 2 1-1,) .111\ j ,1\.: .... '\ jill ['.tll\ 1111,' 1<...'\1. 

i';' ",',-' \\ I'. I"':'. I \ILI. ')().";.tl~\2·l) ,Il:d 1/(1;-'; 11..1"((1). Indeed, ,,(lIlIc' •• :UI1l11Il'11LUtlr ... 11;1\\.,.' Ih)!l.',1 

'!1 \1 I,. IU,::,',":'!. ,1' l'I'I'(\\l',j (I) .... 1,1\\ .. q~I'II .... ·.P,'l[1 ~ll rill' ft',/t'rol [l'\HIII,1I V\,:l'!11[\11l. \\11[1'11 1\ /l'lll\..· 

:~'I" ,: [~i,III II, \\ l"l'I)I\~':1 ,'li;111I'I[\,lil, !:,j-, ; l'·.I:I I 1.'11 111 \\ll.kh \,II\lil~ ,!.1!ltl.l!ci" I.l! Illhl\\\ll:!1\ 

! [,i ,'\1 tIIHql!' !!t(' ... ,j, \ll!'. ''''l'l' 't ,1',,('[ '11.111:'liI.1I1111' 1,,",11",1\ I hI' l~l"'ld'I,t! I \ll.'11fll\[\" 1(1 

:,'11,11,.1\ )\llk. II Il'\ Il't...1l RI,,'\ " .... ';q"~, hll' iLl-tl')"I)): ,,\; (11 l' , 1!1(' R,'''I,tiu.tI! \l..l..'!'IHllh 

\\ 

L,.·,!!·"I\ I\uk 1IIIhl'I·,'ll~ :.11 !\.IJt,··. \11 [\).l\:lh.l' \ t "1IIIl',1i I \,II11II1:1lldl1. ~I RIIIc.'t..'r ... 1 I~l'\ 

. ,- ()I}-''I)', ,,-'l' "hI) ''1\(,', Il~l' Icd,'Ld ( ,J\lrt"l ,llld IIIL' (. ,jJ(II.tit f1l.'.If"I\ I \(q'lh.Hh, 25 

."1 ,.' Il."iil ... fl'd :.\) 1'1C\l.·f1' ,:.llld.lld" II! rrlhfl,\{lflil!n,~'..,-. lr(111l !.i1ll!h'. hIll II"''') 

'_',' ·'IIH,I Il(lk-. ~l ~_~ ,l!l\.l .k~I)1l1P,1I1\1I1~ 1 .... "1 

--.j '''',' -.,:;l/J nt'lL" ~L"'I .!lb.1 ,1\"·l.·\lIllr.1l1\1!1~ Il"!. 



17()"+ CO! i ,\/Hl; 1.,1/1 lUI II If' 

protecteJ."" :\l)!1e llf the approa.:he' C,\alllilled ,lbl'le, Illl\\e\er, hJ~ ade
quately met I.hc~c Je!11~IIli.ls,l"; 

:\11 ~qll'!'l);l,h IIl;lt I'rul'l'rh addre",'~ lil,' :\(cd t',)r c'ilildr,'I1'., hear.,ay 
statcme!][s, re:,iisticaih :11 hi efkdi\cly eIl~lIre" ,hclr trthtlllHthinns, :mu 
po~e~ nll Ibr,':\[ ,"l Jl.'ll'nd,IIJ[,' l i"llt" :., founJ ill d Ik'll II l'llilLtl.'J \\II.,llIIlt:tOrJ 
starlHl~. I"hc ."rJrll;L' i..'"r~thll',hl·") ~i "r'('l.'lfi .... : ;ll·~lr',i~ \..·\L·l·t'[~t)ll r"l'r l..:hd..J J.:~ ... la:
ant:-- in .... ...:.\ abu\l' "':~h ... · .... :·I·l 

:\ .,ratcrnenl rn:ll,k hI' a dlilJ II 11<:1l lI11dL'r ; hl' ;I"L' llf IL'1l ,kSlTih
ll1il IIll\' ~lct (,I' ','\Ulli C'llIlt,lct I'l'l t'llI lllL'd Illlh Ilf l)rJ thL' dlild h 
~111111hl.'r, Ilut lllhl.'rlllSl.' ~IUl11i,SSlbk b\' statute llf court ruk, i, adl!ll.,
sible in C\ iJcnce in criminai proc,'cainl!' in tilL' Cllurt~ of th'~ st:ltl.' uf 
\\',I,hinl:'l'l1 it:' ' 

(I) rhe c'(111rt t'illds, in J hearin!! cllllJlILtL'cl llllhiliL' the prl'''l'nce 
of 1:1, j,ll\' that IhL' time, «(lI1lCIll, ,lnL! (irCllllhtancL'~ 01 tile st:Il,', 
melll [lI,ll'ldl' ,'lIl'ficielit indicia III rL'iiahiiit\'; :llld 

(2) I hl' child l'ither: 
(~ll TL',tifil'~ at the proceL'dil1~': llr 
(b) " unaqibbk as a witness: Prol'icil!iI, !'lIar when rile child i, 

unal:lihbk as :1 Ilitn.:ss, such starClllL'nt Illa\ I,..: admi((ed ,lnl\ it' 
thl'fe i" corrcooralilc elidellCc of (he acl. 

,\ ,taICIllCTlI 111<1\' 1l11( he :rJlllilll'li lIlllk! thi, ",'Llillil lillie'"" the 
P!',ll"l[IL'II' ,11' til\.' ,1:ltclllellt Illaf-":" ~ilt)I\11 I,l thl' :Ilh':t< !,dll\ i1:" 
irl1l..':n;\)!1 tt,J \.l!":·l'r [hl' "l~l(L'111l.':i~ ... 1111..1 the parik~tl~tr" l)t" tilt..' ."{~ll\..'I~h·Ill 
sll:t'i-.:ic'Il,I\ ill :Ilhallce llf rill' ,,:l)c,','dill\.!' I,) Phl\ :cil' thl' :1L!\l'r'C 
I':\lt\ 111111 J LI:'[ lll'l"HoUllilY to 1'1<.'1):11,: ',l' 111,','1 I ill' 'L1Il'I11l'llt, 

:\, "llIa/n/,1 (Ii II'U.lI!/llt.;/()1I ,'i/afllII!IT F\l','!)I!OIl 

ThL' \\'a~hil1!!tllll l'\cl'pti,ln addrl'ssl', the "p\.'(i:ti 11:ltll!C l,f child h"::lrS:l1 
st:ltl'!11Cllt, ill sc'\ ai)lIll' cases ill ""Icr:ti 11:1\,\, I:ir't. 1I11Iif-L' tire 'jllllHallClllh 
":\CI:ll11:l1illll L'\Cl'!'tillll, aclmissibility is not conditioJled UPOJI the fulfillmenr of 
one inflexible critcrion~firustwor'h;ne~s..!"" The t:xct:ption permits the courts 
loTook to o.!...her pertinent and persuasive indlclao'frCTi::l5ilny, mdlcla whicn 
have in fact been recognized as suitable !!uarantees of trustworthiness in these 
.:ascs,'" Tirh :rilll\\S ,I hr":ld r:lllgL' llf 1,'li:1i'k \Iall'llll'llI, 1,1 ill' :1,il11llll',i lir:ll 
~ llllil'!\\I\(' bl' '1IIlIlll.Jlil ... l'\clllLkd hl'(:llISL' liI,'\ laikd td Illl'C! (irl' rl'
qllir"ll1c'Tlh l1( (h,' sl'"llilalll',)lh l',c!al11atllln l'\,TPlhlll. hn' L'\:llllpk, III ;,:,'{' 
dU1I1I \', ,\II/!","" tlil' (l'Ult II li:.! !I I !Ill\l' dlXidl'd ,lillL'l'l'l1th"" It' II"t'::ld lll' 
1'11,'11\1[1,: ,1\1 'l'lllll,I:I,'II\, II, ,Itkllll,lli Iud hl'~'11 ,Iill"lc'd III lil l ' I,lL! liI,li Illl'l\.' 

!ll.: . ....,'l· "I.l:~1.1 I1ll(l· ... I; ~'I .11i~1 11 . ."lllfll\'Jlt, ill'': [1.,.'\( 

!Il~. "'It'\,: 'dl!'[.1 1\\lll'" ~~ :.;;'" .JIlI.! l\ ,:pr!l~"lll\ [!]l' l,,'\[ 

It14 I,I),~ \\ .1":' \ ,':' ~ ~'l'i\ ~'li i.», ~ \\\c.[) 

l h~ L,f 
:f,() ',';,.' ",1:'1,1 1:\\[l'" ~.,-!!.'" .li.1/ .h"-·I..·\\f:q~,l!l\\J~,~ [t'\! 

1(, " .1 I', 'i l" I, t l' J'::. I, '\.2 '\". ]·l;; ;;; 1 .J I i,! I, \... 'Ill ;'.I:! \ 1111' '('\! 

If\,\ ... il) Irl,j III ..... !I\~ :'~ I ~\i~':' I !'i\'l~ 

! I,' j " :: . 1:.1 i: I \: t'''' .\ "\" I iI' 1 .! l "- \ 111; ;', I 'I \ i ! I _' ~,\! I. I" I . " 1.1 [ l': : 11' [: ! Ii: A, I':, '! : :fr .\ ,I'" 

~',1 ',': ,,-'; ,I [1 ~'t' t" \ ... l':' ~ ,\, \ r t 11, -I : J t ".! I 
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\\a~ i'I1\,ical evidel1ce of Ihl' ,h~ault';" and that thl' lkfl'I1Janr had bl'l'n 'l'l'n 
,lllllIl' \\ilh Ihl' child all'llllJ rhl' liml' or thl' alkged CliJl1l'.'71 

\\'biie' rhl' l'\cl'Jlti,)11 Jll'rmits tho: ':Ollrt tll ('\arnil1(, a \ ariel), nf indicia 
ill,!i:,l1inc: rcliabillry, tile ,'\Ccptilll1 ,l\oid, lilc b(lotsrrap[Jillg problem of thl' 
Il'l\,!cl \',';11' l'\ll'l'rlllil. :',\ llle statute requires the court to examine nor on Iv 
till' content or the out-or-court declaration, but the timc anJ -:in;ulllslances 

S'i:iITOUlIJllIg [11.; :.tatcment as well. I'; Moreover, the exception requires the 
presence of C'orrot'or3t!\'e cV:dence if the child i~ unavailable to testi fv. i " 

fh,' \\';hhin:':!llil ,r,lIlIle: is ;Ii'l) "lIrl'ri(lr tll th(' rl'siJlIal c\cc[JrilJrl ;!['

I': ",:" ;1, Jdlll)lcd in \\j,,;ollsin. fhe;: statute requires courts to look for 
.li[crnative indicia of reliability if the st~tement falls outside all of the estab
liShed class excertion~,I-' II rhcrdor(, (,lhurl'S that COlIrtS l\illl111t bl' lill1ill'd Il) 
i!',t,~j:i"I1:d h-:ar';a\' :111;lil,,". Thc ('.\c('fllil)!l, in eff('ct, i, a clas" Oill', il1l,'lIlkd 
'" :'\,'\,'111 ,IIildn::I', :1,',1:',:1\ ,UfCllll':lI, (IUIII hcill:; :lrhill:lrIill'\:du:l1l'd :lIIJ 
,'.,ie:,;,',;.' I IIc I'c,iJual c\:-.:I)IIOI1, in Conlr:l't, Jocs not pn)lici(' [hi~ ~uar:\I1-
[cc' ;'i I:i,ii,ial ,~'nltiilY, Sin~'c' it \1 a., !1c\'c!' intl'mkd a' a :allh-:t11 (lH any cia" 
ell <:,;::1)\'111\,:7- tilcr,' i, II<) :t)-;lllallCc Ikil ~'('Urh will I1tll ~'(lnlilllic ((l l'c\\llllU 
! I,,' ,"'II \ ,:Ill iUIl:tI-, and III \1 cd-approachcs, 

I II ,lddition, the Washington exception mitigates the po:>sibility of Judicial 
,.t)U,)C or' discretion and provides detailed gUidance LO the courts seek~ 
J.ppiv 1[,' It preSCrIbes specific substantive rules -todCter~i~v chile! 
}lcarsay statements should be assessed, as well as procedural rules governm~ 
\i_~cxception's operation ~ - -----

Finally, the ~tatute goes to great lengths to pn:velll pr~juJi..:..: LU the 
Jd~rldant. All ruline:s on the adml~slb"ltv or trltl1'l tlearsav statemeii!S~ 
-ui~~~~_exception~ he made out,~I.u~ _t1t~ Jic~ri.n~_(}:Uhe;:_·Lury~l'" Gin:n rh-;;
L'!1!l;IHlil:tlllatlllc or cltild 'C\ dhl;,(,i"and tltc pOlcntial prcjudicl:ill'flccl\ of 
i'e)lll1Jutieln resrilllonv,"" this additional requirement represent-; d significant 
,ltll,III':l' lllcr all tilc otlil'i' :lpp!'e):IChc,. 

i -I I ~'~'I '- h.1 III \ . ~t.1I ',.'. ~ .:) I r:~!. Ii J-'. 1 1 .:. 1 ()2 ~.l.:... 2J 2 .. fi. :: ... 9 ( PI ~l}) (ph \ .... I\..·I.!Il [c"'tll iL'~J ,\'. 

'.~'l~ .11l,i 1J1!11~J;..'''' ;![I)!llhi [)!l:' pt:h\ ... ,illJ \,i:~!fl;l \)f till' dll!ll). 
J -1 I I 

I ', 
" 

':\'t' ',llpr,[ !I'lIl· ... 11(, ..tll.ln,j .1~'t·,imp.lil\lflL': 1L'\1. 

!.)...;.~ \\.i"il. Il·:,j". "".;\ ,-il. 121), ~ ~ (\\l·\ll. 

Id, 

I 'h '"""'l' /\11111 Jk.lllIlI' .... '.llpI.1 IllHt' " .. iI q l!t· ... l1!lhHly "l .\1.\.1\ 1\..1\ H.lIhtCII. (,Incl, 
;,il" 1),\1"[1111111 "Ill,' I ,llill!\ 1"II',,'dlll"', ()llhl') (l'\l.llt'd tll!L'I,!ill.·L· l'\,'l'I'II\I[\ [\),l lllll!!l'" 

,i, i'lll .:t\\![\ ,I! \\,I'.!lIfl~'.[\~n ,-,I[ut ... !,) '.:rL'(I.·h it, ~(,~:JlIl'!lll'!\h: 1I11ll.·h Iru"t\'d)(·t!n 1..'\ldl·lk'L' 'dill 

'''''~:l' ':1["1[,1 !l.'lt', I~·l .::() .II1J :tl.·,:(H~lP,lil\!I,'~ IL"\[ 

.... IIP[,[ IH)[e, 1'- ":..; ,tl1~j ,1I.d1ml',lfl,II1l' 11.'\1. 

1'),"2 \\",11, 1.'_, ",'C', ,I, I.: I, ': 2 ,\\,.(1, 

1::11': t'c \\.11'. ,I: I' 

.. ..:; t ;\ ,\\ t>" .\~" ~l, \~\j P 2,..1 ~~~, ,~i". II l ,Ii }{;'rl h", (1'1 

;':r',k::,-'\ !\I t1.,: '-·.1 .... 11\ ,\\.,\\,,',1 ;)\ \lnl·oI~)P\.'1 1'\I,k~l,-,' ':1 ,.,:\\:,d 

:~,.\" \)II~':I~\.r..I:::'I'i'."!)·!:·:\1~ .. ,.{)~ijl'!( :1::h·\ ..... 1 !,I\\,II t'~ ... '\. ~2~,_~i~ :..J.llt)~(d 

':,1", :It"l:I:~''''' .l:l' '1!"~1'_' ,I :,!i!:~1 ·t· ... ,lr:,'[:,:l'! .... J. ,u;'r,lli!.1fl·' ~() .... ! dllll ,kl_'lnl!'-111\iJ:'.' \l'\( 

',~' \11,kr"q1!l. -tl:'I.1 "\ol~' ·\l. 11 ';..j. (!r~ li;,l,1 __ lllld 'l'\ .ti'!: .... l,.· l.I~.·'. IJIlL!l [,~\Jild.t:il'·n 

: I,,: .I::\..'.Jd\ d'I~I)l:,l __ ,-'J ~\l·:,l[l' .111 \1~'I(,.',:ll.l;l (,\ Qll' tll'.lr .... ,I\ ,i.I(,,:!Il~·1l1 I ... Ifl(I.·:-Ptl .... l."~i. ill\.' 

'I' ~(l[li:d.tlidll !l· .... II!l)'qi\ ',,;'\'f~ !,,' i'::-\ ." ,~1l[)11",dl:1: ! I rl'J1~I\\t_') 
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CO! L.\//{1.1 . Ilf IUT/!I!' 

B. COIISrir:IliOlltJlitl, 
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tioIl LiJ.u,c prlll'kl1l~. " 111 LId. It :Q'!'C:II' tIl ::e(l hCHlIld th,' ~·tln'tItlitiollal 

rcquirclllcl1[\ ,ct furl h 11\ t he Stlpr"ln~' l 'r '\1 It 184 The exception demands that 
the heJ.r~d) ~l .. lClllt:1ll (omaIn "sufficienr indicia of reliabiiilY" whether or not 
the child is available to testify.' ,', SU~il indiCia have been reqllireri hy rhe 
Supreme Court only when the declarant IS unaVailable .• ~ .. Ii the deciacalll 
testifies, the sixth amelldmcllt imposes no ~uch slandard of trustwonhlness.' ,
In addition. the Washington exception requires lhe COIlCUHelll prcscn..:e of 
corroborative evidence if the I:hild is unavailable to te~tifvY~ The Supreme 
Court merelv rcguires th;t the stutement contain ";'Idequate' indicia of reliahil

-itY-;-;'lndeoendenr- cOITobora[)onTs-n~( liecessary under the confrO!!fari~n. 
CTause.
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Tblh f:lr. d'lIrh h;l\c iIllpr,)pc'rl\ .1I1d!\.'c·U [!l,' hcar,~!y '1:1lC:1l1-:lll, ,)1 

c:hiIJ,c'!1 In ,-'hliJ 'l'\ :lbu.'c L~i\l". \ Ill'\' Iq';'l'r l ,lc'h i, Ilc'cckJ, ,lilt: ", hiLt! ;, 
~t:Il'lli\c: t,l [hc '!lc'c'ial ~·irLlllll,r.l!lc;:, rllch:ld '(\ ,lblhr: ~llld It' lidi":,, T!l:, 
'l)fC ~l:()lll)'i..'~ lh~lt rh·,.: n(\\I~ ~I'l~~l~'~(,j \\ ;1"j',:I1:;'lUil \t~tttdL' "i...T\"': ~i.\.1 ;!:l)~~i :":.);' 

orlllT ·<~U':.'" Lsin:; rhi:' ~l[)pn.)~h.:h !il'[ I.l:1i~ pil,)\i":L'''l J IlH: .. t!1' l'~ \\ll1~il [~L.'. 

prnh:!!!\\..' \,lilll' l)( \...'hild ':11..\1: ... 1~ ··r~il,--·:!;~·!l> ~.I!l ['I..' \ .... U~~~·:l["· ~l .... ".-""I. . .'d. bur ~d"l) 
clhl:r' ... ''-) j'!\.)!'I..T ~)rl){\":I..·[:~)fl ,'lli' r:1 __ ' :'.:,.:;;"': ... ; 

IX" '\l'';,.' IlIH11 1 k .. lrI lll! .... "upr.1 111.'1\..' .~~. ,I( 2 -
I~·. See OhiO v. Kobert,. 44X U.S. 511 t l'i~u); L..l"IIlCll'a v. LJr~ell, J~N G.::'. 14Y \1'J~(;), 
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1~7 '>et' C~lifornia v. Creen, J'N U.S. I·N. 1)~-)>j clojl()) C.lnv ,"aCCUI;lI:leS III J~Ci"ldlH'S 
prior <I<ltement are exposed hv cross-examination,. 

ISS. 1982 Wash. Le~IS. Servo ch. 129. ~ 2cWc\n: ,,'c also Joim Heanngs, ,upra nOle .. 3, ,,I{ 

10 \te~tlmony ot ~lary Kav lIarhl .. ri. Chid. Criminal Oi,,,',)!) in I\:'n~ C,IUntv Prosecuwr's 
Oflicd (dl'CU""I~ "hat type of nHroboration sali,fi", I he exception; ,uch CUI robur ,HI,," III~HlJ_> 
II1C pre,cnce of venereal disease or medical trauma). 

lM9. See Ohio v. Robert'. 441< 11 S <;6. 6611 '),~m: see also supra n,l(C~ 33-.\'01 and accolnpan~
~lIg l~.\l: JOint HearlOlI:s. supra nute 43. at 6 (testlmonv 01 \1arv "av R:lrhlen. Chit"f. Criml"al 
nivi\lon in Kin!! County Prosecutor', Office) knrrohorative eVidence: rC4ulrcmelll !(oes beyond 
"hal lhe Coosurullon reqlllres). 
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ts
 e

x
is

ti
n

g
 

pu
bl

ic
 i

ns
ti

tu
ti

on
s,

 a
nd

 s
ha

ll
 t

ak
e 

ef
fe

ct
 o

n 
Ju

ly
 I

, 
19

79
. 

• 
E

n
ac

te
d

 b
y 

L
aw

s 
19

79
, 

E
x.

S
es

s.
, 

ch
. 

24
4,

 §
 

19
, 

ef
f.

 J
ul

y 
I,

 1
!)

79
. 

C
H

A
P

T
E

R
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A
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8
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R
S

O
N
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R

E
C

K
L

E
S

S
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U
R

N
IN

G
, 

A
N

D
 

M
A

L
IC

IO
U

S
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IS
C

H
IE

I<
' 

9
A

.4
S

.0
2

0
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A
rs

o
n

 i
n

 t
h

e
 f

ir
st

 d
eg

re
e 

(1
) 

A
 p

er
so

n
 i

s 
g

u
il

ty
 o

f 
ar

so
n

 i
n 

th
e 

fi
rs

t 
d

eg
re

e 
if

 h
e 

kn
ow

in
gl

y 
an

d
 

m
al

ic
io

us
ly

: 
.
'
 

(a
) 

C
au

se
s 

a 
fi

re
 

o
r 

ex
pl

os
io

n 
w

hi
ch

 
iP

m
an

if
es

tl
y

 
d

an
g

e{
o

u
s 

to
 

an
y

 
h

u
m

an
 l

if
e,

 i
nc

lu
di

ng
 f

ir
em

en
; 

'o
r 

(b
) 

C
au

se
s 

a 
fi

re
 o

r 
ex

pl
os

io
n 

w
hi

ch
 d

am
ag

es
 a

 d
w

el
li

ng
; 

o
r 

(c
) 

C
au

se
s 

a 
fi

re
 o

r 
ex

pl
os

io
n 

in
 a

n
y

 o
ui

ld
in

g 
in

 w
hi

ch
 t

h
er

e 
sh

al
l 

be
 a

t 
th

e 
ti

m
e 

a 
h

u
m

an
 b

ei
ng

 w
ho

 i
s 

n
o

t 
a 

p
ar

ti
ci

p
an

t 
in

 t
h

e 
cr

im
e;

 
o

r 

(d
) 

C
au

se
s 

a 
fi

re
 o

r 
ex

pl
os

io
n 

on
 p

ro
p

er
ty

 v
al

ue
d 

a
t 

te
n 

th
o

u
sa

n
d

 d
ol

la
rs

 
o

r 
m

o
re

 w
it

h 
in

te
n

t 
to

 c
ol

le
ct

 i
n

su
ra

n
ce

 p
ro

ce
ed

s.
 

(2
) 

A
rs

o
n

 i
~ 

th
e 

fi
rs

t 
d

eg
re

e 
is

 a
 c

la
ss

 A
 

fe
lo

ny
. 

A
m

en
de

d 
by

 L
aw

s 
19

81
, 

ch
. 

20
3,

 §
 

2.
 

N
ot

es
 o

r D
ec

iH
io

nl
i 

1.
' 

IN
 

G
f:

N
f:

II
A

L
 

K
no

w
in

gl
y 

lin
d 

m
al

ic
io

us
ly

 c
au

si
ng

 a
 

fi
re

 i
n 

a 
dw

el
li

ng
 c

on
st

it
ut

es
 f

ir
st

·d
eg

re
e 

ar
so

n
 u

n
d

er
 t

hi
s 

se
ct

io
n.

 
A

 p
ro

se
cu

to
r 

do
cs

 n
ot

 h
av

e 
di

sc
re

ti
on

 t
o 

ch
ar

g
e 

llu
ch

 
ac

t 
as

 
se

co
nd

·d
eg

re
e 

ar
so

n 
un

de
r 

!i 
9A

.4
8.

03
0 

ev
en

 t
ho

ug
h 

th
e 

la
tt

er
 s

ta
t·

 
u

te
 

re
fe

rs
 

to
 

fi
re

s 
in

 
bu

il
di

ng
s 

an
d 

"b
ui

ld
in

g"
 

is
 

de
fi

ne
d 

as
 

in
cl

ud
in

g 
an

y 
dw

el
li

ng
. 

S
ta

te
 v

. 
L

un
ll

tr
um

 (
19

78
) 

19
 

W
as

h.
A

pp
. 

59
7,

 5
76

 P
.2

d 
45

3.
 

T
hi

s 
se

ct
io

n,
 p

ro
vi

di
ng

 t
h

at
 p

er
so

n 
is

 
gu

il
ty

 o
f 

ar
so

r.
 i

n 
th

e 
fi

rl
lt 

de
gr

ee
 i

f 
h

e'
 

kn
ow

in
gl

y 
an

d 
m

al
ic

io
ut

;ly
 

ca
ul

le
s 

fi
re

 
w

hi
ch

 
is

 
m

an
if

es
tl

y 
da

nK
er

ou
s 

to
 

an
y 

h
u

m
an

 
li

fe
, 

in
cl

ud
in

g 
fi

re
m

en
, 

ill
 

no
t 

v
ag

u
e 

lin
d 

un
ce

rt
ai

n 
on

 
th

eo
ry

 t
h

at
 a

r·
 

su
ni

bt
 

ac
ts

 
w

it
ho

ut
 

ce
rt

ai
n 

kn
ow

le
dg

e 

th
at

 f
ir

em
en

 
w

ill
 

co
m

e 
to

 p
u

t 
o

u
t 

fi
re

. 
S

ta
te

 v
. 

L
ev

ag
'e

 (
19

79
) 

23
 W

as
h.

A
pp

. 
33

, 
59

4 
P

.2
d 

94
9.

 
O

ff
ic

er
s 

ha
d 

re
as

on
ab

le
 b

as
is

 f
or

 c
on

· 
cl

ud
in

g 
th

at
 

fi
re

 
w

as
 

re
su

lt
 

of
 

ar
so

n
 

be
ca

us
e 

of
 t

hi
ck

 b
la

ck
 s

m
ok

e 
em

an
at

in
g 

C
ro

m
 b

um
in

K
 b

ui
ld

in
g.

 
S

ta
te

 v
. 

M
ae

s:
:;e

 
(1

98
1)

 2
9 

W
as

h.
A

pp
. 

64
2,

 6
29

 P
.2

d 
1=

1-
19

. 
W

he
re

 
po

lic
e 

of
fi

ce
rl

l 
ar

e 
ac

ti
n

g
 

to


g
et

h
er

 a
s 

a 
un

it
, 

cu
m

ul
at

iv
e 

kn
ow

le
dg

e 
o

f 
al

l 
of

fi
ce

rs
 i

nv
ol

ve
d 

in
 a

rr
cs

t 
m

lly
 b

e 
co

ns
id

er
ed

 
in

 
de

ci
di

ng
 

w
h

et
h

er
 

th
er

e 
w

as
 p

ro
ba

bl
e 

ca
ul

le
 t

o 
ap

pr
eh

en
d 

a 
pa

r·
 

ti
cu

la
r 

su
sp

ec
t.

 
S

ta
te

 v
. 

M
ae

ss
e 

(l
9H

l)
 

29
 W

as
h.

A
pp

. 
6-

12
, 

62
9 
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.2

d 
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-1
9.

 
O

ff
ic

er
s 

ha
d 

pr
ob

ab
lo

 c
aU

IiC
 t

o 
ar

re
t;

t 
ju

ve
ni

le
 

w
ho

 
fi

t 
de

sc
ri

pt
io

n 
o

f 
pe

rs
un

 
ob

se
rv

ed
 

le
av

in
g 

sc
en

e 
of

 
fi

re
 

an
d 

w
hu

lle
 l

lt
al

em
en

t 
th

u
t 

he
 d
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re
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I 
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" 
<!

~.
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"
.
"
.
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. 
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~
~
 ,

-
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-1

07
 

C
}
{
I
~
l
I
N
A
L
 
C

O
il

E
 

.t
) 

I
f
"
 d

ef
en

d
an

t 
gr

an
te

d 
pr

ob
at

io
n 

un
de

r 
th

is
 s

ec
ti

on
 f

ai
ls

 t
o 

co
op

er
at

e 
in

 
al

Jl
le

ll
t 

or
 v

iu
la

te
s 

pr
ob

at
io

n 
to

 a
ny

 s
ub

st
an

ti
al

 d
eg

re
e,

 t
he

 s
en

te
nc

e 
lJ

re
vi

ou
sl

y 
pu

se
d 

fu
r 

th
e 

of
fe

ns
e 

sh
al

l 
be

 i
m

m
ed

ia
te

ly
 e

xe
cu

te
d.

 

li!
>l

O
ry

: 
: 

1~
1,
~;
},

 7
6-

5·
·1

06
.5

, 
en

ac
te

d 
uy

 L
. 

, . 
.-

li 
fiX

, 
~ 

'2
7 

'6
-5

-4
07

_ 
M

ar
ri

ed
 

p
er

so
n

s'
 c

o
n

d
u

ct
 e

x
em

p
t 

-
L

im
it

at
io

n
s 

o
f 

ac
ti

o
n

s 
-

en
et

ra
ti

o
n

" 
o

r 
"t

o
u

ch
in

g
" 

su
ff

ic
ie

n
t 

to
 c

o
n

st
it

u
te

 o
ff

en
se

. 
(1

) 
T

he
 p

ro
vi

si
on

s 
th

is
 p

ar
t 

sh
al

l 
no

t 
ap

pl
y 

to
 c

on
du

ct
 b

et
w

ee
n 

pe
rs

on
s 

m
ar

ri
ed

 t
o 

ea
ch

 o
th

er
; 

pr
o

ed
, 

ho
w

ev
er

, 
th

at
 f

or
 p

ur
po

se
s 

of
 t

h
is

 p
ar

t,
 p

er
so

ns
 l

iv
in

g 
ap

ar
t 

p
u

rs
u

an
t 

to
 a

 
.. f

ul
 o

rd
er

 o
f 

a 
co

ur
t 

of
 c

om
pe

te
nt

 j
ur

is
di

ct
io

n 
sh

al
l 

no
t 

be
 d

ee
m

ed
 t

o 
be

 m
ar

ri
ed

. 
2

) 
In

 
an

y 
pr

os
ec

ut
io

n 
fo

r 
un

la
w

fu
l 

se
xu

al
 i

nt
er

co
ur

se
, 

ra
pe

, 
o

r 
so

do
m

y,
 a

n
y

 
ua

l 
p

en
et

ra
ti

o
n

 o
r,

 i
n 

th
e 

ca
se

 o
f 

so
do

m
y,

 a
ny

 t
ou

ch
in

g,
 h

ow
ev

er
 s

li
gh

t,
 i

s 
su

ff
i

nt
 t

o 
co

ns
ti

tu
te

 t
h

e 
of

fe
ns

e.
 

li
st

o
ry

: 
C

. 
19

53
, 

76
-5

-4
07

, 
en

ac
te

d 
by

 L
, 

:1
, 

eh
. 

19
6,

 §
 7

6-
5-

40
7;

 L
. 
1~

74
, 

eh
. 

32
, 

§ 
13

; 
7,

 ~
h.

 8
6,

 §
 5

; 
19

7~
, 

ch
. 

73
, 

§ 
5.

 

C
o

m
p

il
er

's
 N

ot
es

. 
T

he
 

19
79

 
am

en
d

m
en

t 
d

el
et

ed
 

fo
rm

er
 

su
b~
ec
. 

(2
);

 a
nd

 d
es

ig
na

te
d 

fo
rm

er
 s

ub
se

c.
 (

3)
 

as
 s

ub
se

c.
 (

2)
. 

F
or

 p
ri

or
 v

er
si

on
, 

se
e 

p
ar

en
t 

vo
lu

m
e.

 

6-
5-
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9.

 
C

o
rr

o
b

o
ra

ti
o

n
 o

f 
ad

m
is

si
o

n
 b

y 
ch

il
d

's
 s

ta
te

m
en

t.
 (

1)
 N

o
tw

it
h

st
an

d


an
y 

pr
ov

is
io

n 
of

 l
aw

 r
eq

ui
ri

ng
 c

or
ro

bo
ra

ti
on

 o
f 

ad
m

is
si

on
s 

o
r 

co
nf

es
si

on
s,

 a
nd

 
w

it
h

st
an

d
in

g
 a

n
y

 p
ro

hi
bi

ti
on

 o
f 

he
ar

sa
y 

ev
id

en
ce

, 
a 

ch
il

d'
s 

st
at

em
en

t 
in

di
ca

t
in

 a
ny

 m
an

n
er

 t
he

 o
cc

ur
re

nc
e 

of
 t

he
 s

ex
ua

l 
of

fe
ns

e 
in

vo
lv

in
g 

th
e 

ch
il

d 
is

 s
uf

fi
-

n
t 

t'(
Jr

ro
bo

ra
ti

on
 o

f 
th

e 
ad

m
is

si
on

 o
r 

th
e 

co
nf

es
si

on
 r

eg
ar

dl
es

s 
of

 w
h

et
h

er
 o

r 
no

t 
ch

il
d 

is
 a

va
il

ab
le

 t
o 

te
st

if
y 

re
ga

rd
in

g 
th

e 
of

fe
ns

e.
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2)

 
A

 c
hi

ld
, 

fo
r 

pu
rp

os
es

 o
f 

su
bs

ec
ti

on
 (

1)
, 

is
 a

 p
er

so
n 

un
de

r 
th

e 
ag

e 
of

 1
4.
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,t

o
ry
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C
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, 
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-4
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, 
en
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te

d 
by

 
L
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M
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§ 
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C

h
il

d
 v

ic
ti

m
 o

f 
se

x
 o

ff
en

se
 a

s 
co

m
p

et
en

t 
w

it
ne

ss
. 

N
o

tw
it

h
st

an
d

in
g

 
, o

th
er

 p
ro

vi
si

on
 o

f 
la

w
 o

r 
ru

le
 o

f 
ev

id
en

ce
, 

a 
ch

il
d 

vi
ct

im
 o

f 
se

xu
al

 a
bu

se
, 

u
n

d
er

 
a~

e 
of

 t
en

, 
sh

al
l 

be
 c

on
si

de
re

d 
a 

co
m

pe
te

nt
 w

it
ne

ss
 a

nd
 s

ha
ll

 b
e 

al
lo

w
ed

 
to

 
lif

y 
w

it
ho

ut
 p

ri
o

r 
qu

al
if

ic
at

io
n 

in
 a

ny
 j

ud
ic

ia
l 

pr
oc

ee
di

ng
. 

T
he

 t
ri

er
 o

f 
fa

ct
 s

ha
ll

 
p~
rm
it
te
d 

to
 d

et
er

m
in

e 
th

e 
w

ei
gh

t 
an

d 
cr

ed
ib

il
it

y 
to

 b
e 

gi
ve

n 
to

 t
h

e 
te

st
im

on
y.

 

iil
>l

or
y:

 
C

. 
19

53
, 

76
-5

-4
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, 
en

ac
te

d 
by

 
L.

 
I, 

rh
o 

!)H
, 

§ 
'29
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6-
5-

41
1.

 
A

d
m

is
si

b
il

it
y

 o
f 

o
u

t 
o

f 
co

u
rt

 s
ta

te
m

e
n

t 
o

f 
ch

il
d

 
v

ic
ti

m
 

o
f 

se
x

 
~n
se

. 
(1

) 
N

ot
w

it
hs

ta
nd

in
g 

an
y 

o
th

er
 p

ro
vi

si
on

 o
f 

la
w

 o
r 

ru
le

 o
f 

ev
id

en
ce

, 
a 

ch
il

d 
.i

m
's

 o
ut

 o
f 

co
u

rt
 s

ta
te

m
en

t 
re

g
ar

d
in

g
 s

ex
ua

l 
ab

us
e 

of
 t

he
 c

hi
ld

 i
s 

ad
m

is
si

bl
e 

) 
ev

id
en

ce
 t

ho
ug

h 
it

 d
oe

s 
no

t 
qu

al
if

y 
un

de
r 

an
 e

xi
st

in
g 

he
ar

sa
y 

ex
ce

pt
io

n,
 8

0
 

~ 
a:

;: 
(1

) 
th

e 
ch

il
d 

te
st

if
ie

s;
 o

r 
(2

) 
in

 t
h

e 
ev

en
t 

th
e 

ch
il

d 
do

es
 n

o
t 

te
st

if
y,

 t
h

er
e 

lt
h

cr
 c

or
ro

bo
ra

ti
ve

 e
vi

de
nc

e 
of

 t
he

 a
bu

se
. 

B
ef

or
e 

ad
m

it
ti

ng
 s

uc
h 

a 
st

at
em

en
t 

J 
cv

id
en

l:e
, 

th
e 

ju
dg

e 
sh

al
l 

de
te

rm
in

e 
w

he
th

er
 t

he
 g

en
er

al
 p

ur
po

se
s 

of
 t

h
e 

ev
i

.cc
 a

re
 s

uc
h 

th
at

 t
he

 i
n

te
re

st
 o

f 
ju

st
ic

e 
w

ill
 b

es
t 

be
 s

er
ve

d 
by

 a
dm

is
si

on
 o

f 
th

e 
t~

mc
nt

 i
nt

o 
ev

id
en

ce
. 

In
 a

dd
it

io
n,

 t
h

e 
co

ur
t 

sh
al

l 
co

ns
id

er
 t

he
 a

ge
 a

n
d

 m
at

u
ri

ty
 

th
e 

ch
il

d.
 t

he
 n

at
u

re
 a

nd
 d

u
ra

ti
o

n
 o

f 
th

e 
ab

us
e,

 t
he

 r
el

at
io

ns
hi

p 
of

 t
h

e 
ch

il
d 

th
e 

of
fe

nd
er

, 
th

e 
re

li
ab

il
it

y 
of

 t
h

e 
as

se
rt

io
n,

 a
nd

 t
he

 r
el

ia
bi

li
ty

 o
f 

th
e 

ch
il

d 
w

it
-

.. 
i'1

 f
f,J

, .. 
id

in
rr
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'h
n

th
n
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tr
, 
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f~
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t 

(
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 h

 
., 
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"t
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o
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n
t 
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V

'-
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E
X

U
A
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X
I
'
I
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)
I
T
A
T
I
O
~
 
O

F 
C
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llH
E
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.l 

7
6
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a

-' 

(2
) 

A
 

st
at

em
en

t 
m

ay
 b

e 
ad

m
it

te
d

 
un

de
r 

th
is

 e
xc

ep
ti

on
 o

nl
y 

if
 t

he
 

pr
O

lJ
"n

en
 

of
 i

t 
m

ak
es

 k
no

w
n 

tu
 t

he
 a

dv
er

se
 p

ar
ty

 s
uf

fi
ci

en
tl

y 
in

 a
dv

an
ce

 o
f 

th
e 

tri
&

! 
or

 h
ea

r 
in

g 
to

 p
ro
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n

d
ic

tm
en

t,
 i

n
fo

rm
at

io
n

, 
co

m
p

la
in

!,
 

o
r 

ac
ti

on
 f

or
 t

he
 s

am
e 

is
 f

ou
nd

 o
r 

in
st

it
ut

ed
 w

it
hi

n 
fi

ve
 y

ea
rs

 a
ft

er
 t

h
e 

co
m


m

is
si

on
 o

f 
th

e 
o

ff
en

se
. 

(3
) 

O
u

t-
o

r-
co

u
rt

 s
ta

te
m

en
ts

 m
ad

e 
by

 a
 c

hi
ld

 d
es

cr
ib

in
g 

an
y

 a
ct

 o
f 

se
xu

al
 

co
n

ta
ct

, 
in

tr
us

io
n,

 o
r 

p
en

et
ra

ti
o

n
, 

as
 d

ef
in

ed
 i

n 
se

ct
io

n 
18

-3
-4

01
, 

p
er

fo
rm

cJ
 

w
it

h,
 

b
y

, 
o

r 
on

 
th

e 
ch

il
d 

d
ec

la
ra

n
t,

 
no

t 
o

th
er

w
is

e 
ad

m
is

si
bl

e 
by

 
a 

st
al

tl
te

 



Ih
-3

-4
12

 
C

ri
m

in
al

 C
o

d
e 

IH
4 

(
I
f
 
co

u
rt

 
ru

k
 

w
h

id
l 

p
ro

v
id

es
 a

n
 e

x
ce

p
ti

o
n

 t
o

 t
he

 o
b

je
ct

io
n

 o
f 
he
ar
~a
y,
 

m
ay

 
he

 a
Jm

i~
~i

bk
 i

n 
an

y
 p

ro
ce

ed
in

g
 i

n 
w

h
ic

h
 t

h
e 

ch
il

d 
is

 a
 v

ic
ti

m
 o

f 
an

 u
n

la
w

fu
l 

~.
.:
xu
al
 o

ff
en

se
 p
ll

r~
lI

an
t 

to
 t

he
 p

ro
v

is
io

n
s 

o
f 

se
ct

io
n

 1
3-

25
-1

29
. 

C
.R

.S
. 

(4
) 

A
ll

 c
as

e~
 i

nv
ol

vi
ng

 t
h

e 
co

m
m

is
si

o
n

 o
f 

an
 u

nl
aw

fu
l 

se
xu

al
 o

ff
en

se
 s

ha
ll

 
ta

k
e 

p
re

ce
d

en
ce

 b
ef

o
re

 t
h

e 
co

u
rt

; 
th

e 
co

u
rt

 .
sh

al
l 

h
ea

r 
th

es
e 

ca
se

s 
as

 s
o

o
n

 
a~
 p

o
ss

ib
le

 a
ft

er
 t

h
ey

 a
re

 f
ile

d_
 

. 
(5

) 
T

h
e 

st
at

u
to

ry
 

p
ri

v
il

eg
e 

b
et

w
ee

n
 t

h
e 

vi
ct

im
-p

at
ie

nt
 a

nd
 

hi
s 

p
h

y
si

ci
an

 
an

d
 

b
et

w
ee

n
 t

h
e 

h
u

sb
an

d
 a

n
d

 t
h

e 
w

if
e 

sh
al

l 
no

t 
be

 a
va

il
ab

le
 f

o
r 

ex
cl

u
d

in
g

 
o

r 
re

fu
si

n
g

 t
es

ti
m

o
n

y
 i

n 
an

Y
 p

ro
se

cu
ti

o
n

 o
f 

an
 u

nl
aw

fu
l 

se
xu

al
 o

ff
en

se
. 

S
o

u
rc

e:
 

A
d

d
ed

. 
L

. 
82

. 
p.

 3
13

, 
§ 

I;
 (

3)
 t

o
 (

5)
 a

d
d

ed
, 

L
. 

83
, 

p
p

. 
63

0,
 6

94
, 

§ 
§ 

2
.3

. 

L
aw

 r
ev

ie
w

s.
 F

or
 a

rt
ic

le
, 

"R
ev

ie
w

 o
f 

N
ew

 
L

eg
is

la
ti

on
 R

el
at

in
g 

to
 C

ri
m

in
al

 L
aw

".
 s

ee
 I

I 
C

ol
o.

 L
1

W
. 

2
1

4
8

(1
9

8
2

).
 

IH
-3

-4
12

. 
H

ab
it

u
al

 s
ex

 o
ff

en
de

rs
 a

g
ai

n
st

 c
hi

ld
re

n 
-

in
di

ct
m

en
t 

o
r 

in
fo

rm
a

ti
on

 
_ 

ve
rd

ic
t 

o
f 

th
e 

ju
ry

. 
(I

) 
F

o
r 

th
e 

p
u

rp
o

se
 o

f 
th

is
 

se
ct

io
n

, 
"u

n
la

w
fu

l 
se

x
u

al
 o

ff
e
n

se
" 

m
ea

n
s 

se
x

u
al

 a
ss

au
lt

 i
n 

th
e 

fi
rs

t 
d~
gr
ee
, 

as
 d

ef
in

ed
 i

n 
se

ct
io

n
 

18
-3

-4
02

, 
w

h
en

 t
h

e 
vi

ct
im

 a
t 

th
e 

ti
m

e 
o

f 
th

e 
co

m
m

is
si

o
n

 o
f 

th
e 

ac
t 

is
 a

 c
h

il
d

 
le

ss
 t

h
en

 f
if

te
en

 y
ea

rs
 o

f 
ag

e;
 s

ex
u

al
 a

ss
au

lt
 i

n 
th

e 
se

co
n

d
 d

eg
re

e,
 a

s 
d

ef
in

ed
 

in
 

se
ct

io
n

 
18

-3
-4

03
 

(I
) 

(a
).

 
(I

) 
(b

),
 

(I
) 

(c
),

 
(I

) 
(d

),
 (

I)
 (

g)
, 

o
r 

(I
) 

(h
),

 
w

h
en

 
th

e 
v

ic
ti

m
 a

t 
th

e 
ti

m
e 

o
f 

th
e 

co
m

m
is

si
o

n
 o

f 
th

e 
ac

t 
is

 a
 c

hi
ld

 l
es

s 
th

an
 f

if
te

en
 

y
ea

rs
 o

f 
ag

e,
 
o

r 
as

 d
ef

in
ed

 
in

 
se

ct
io

n
 

18
-3

-4
03

 
(I

) 
(e

),
 w

h
en

 t
h

e 
v

ic
ti

m
 i

s 
le

ss
 t

h
an

 
fi

ft
ee

n
 

y
ea

rs
 o

f 
ag

e 
an

d
 t

h
e 

ac
to

r 
is

 a
t 

le
as

t 
fo

u
r 

y
ea

rs
 o

ld
er

 t
h

an
 

th
e 

v
ic

ti
m

. 
o

r 
as

 d
ef

in
ed

 
in

 s
ec

ti
o

n
 

18
-3

-4
03

 (
I)

 (
f)

, 
w

h
en

 t
h

e 
v

ic
ti

m
 i

s 
le

ss
 

th
an

 e
ig

h
te

en
 y

ea
rs

 o
f 

ag
e 

an
d

 t
h

e 
ac

to
r 

is
 t

h
e 

v
ic

ti
m

's
 g

ua
rd

ia
n 

o
r 

is
 r

es
p

o
n


~i

hl
c 

fo
r 

th
e 

g
en

er
al

 
su

p
er

v
is

io
n

 o
f 

th
e 

v
ic

ti
m

's
 

w
el

fa
re

; 
se

xu
al

 a
ss

au
lt

 i
n 

th
~ 

th
ir

d
 

d
eg

re
e.

 
as

 d
ef

in
ed

 
in

 
se

ct
io

n
 

18
-3

-4
04

 (
I)

 
(a

),
 

(I
) 

(b
),

 (
I)

 (
c)

, 
(I

) 
(d

),
 
(I

) 
(f

),
 o

r 
(I

) 
(g

),
 w

h
en

 t
h

e 
v

ic
ti

m
 a

t 
th

e 
ti

m
e 

o
f 

th
e 

co
m

m
is

si
o

n
 o

f 
th

e 
a
d

 i
s 

a 
ch

il
d 

le
ss

 t
h

an
 f

if
te

en
 y

ea
rs

 o
f 

ag
e,

 o
r 

as
 d

ef
in

ed
 i

n 
se

ct
io

n
 1

8-
3-

40
4 

(I
) 

(e
),

 
w

h
en

 t
h

e 
v

ic
ti

m
 i

s 
le

ss
 t

h
an

 e
ig

h
te

en
 y

ea
rs

 o
f 

ag
e 

an
d

 t
h

e 
ac

to
r 

is
 

th
e 

v
ic

ti
m

's
 g

u
ar

d
ia

n
 o

r 
is

 o
th

er
wi

~e
 r

es
p

o
n

si
b

le
 f

o
r 

th
e 

ge
ne

ra
l 

su
p

er
v

is
io

n
 

o
f 

th
e 

v
ic

ti
m

's
 

w
el

fa
re

; 
se

x
u

al
 

as
sa

u
lt

 
o

n
 

a 
ch

il
d,

 
as

 
de

fi
ne

d 
in

 
se

ct
io

n
 

18
-3

-4
05

; 
ag

g
ra

v
at

ed
 i

n
ce

st
, 

as
 d

ef
in

ed
 i

n 
se

ct
io

n
 1

8-
6-

30
2;

 t
ra

ff
ic

k
in

g
 i

n 
ch

il


d
re

n
, 

as
 d

ef
in

ed
 i

n 
se

ct
io

n
 1

8-
6-

40
2;

 s
ex

u
al

 e
x

p
lo

it
at

io
n

 o
f 

a 
ch

il
d,

 a
s 

d
ef

in
ed

 
ill

 
se

ct
io

n
 

18
-6

-4
03

; 
so

li
ci

ti
ng

 
fo

r 
ch

il
d

 
p

ro
st

it
u

ti
o

n
, 

as
 

d
ef

in
ed

 
in

 
se

ct
io

n
 

H
l-

7-
4U

2;
 p

an
d

er
in

g
 o

f 
a 

ch
il

d
, 

as
 d

ef
in

ed
 i

n 
se

ct
io

n
 1

8-
7-

40
3;

 k
ee

p
in

g
 a

 p
la

ce
 

o
f 

ch
il

d
 

p
ro

st
it

u
ti

o
n

, 
as

 d
ef

il
1e

d 
in

 s
ec

ti
o

n
 

18
-7

-4
04

; 
pi

m
pi

ng
 o

f 
a 

ch
il

d
, 

as
 

d
d

in
c
d

 
in

 
se

ct
io

n
 

18
-7

-4
05

; 
p

at
ro

n
iz

in
g

 
a 

p
ro

st
it

u
te

d
 

ch
il

d,
 

as
 

d
ef

in
ed

 
in

 
sc

L
:ti

on
 

18
-7

-4
06

; 
o

r 
cr

im
in

al
 a

tt
em

p
t,

 c
o

n
sp

ir
ac

y
, 

o
r 

so
li

ci
ta

ti
on

 t
o

 c
o

m
m

it
 

an
y

 o
f 

th
e 

ac
ts

 s
p

ec
if

ie
d

 i
n 

th
is

 s
u

b
se

ct
io

n
 (

I)
. 

(2
) 

E
v

er
y

 
p

er
so

n
 c

o
n

v
ic

te
d

 
in

 
th

is
 

st
at

e 
o

f 
an

 
un

la
w

fu
l 

se
x

u
al

 o
ff

en
se

 
w

h
o

 h
as

 
b

ee
n

 
p

re
v

io
u

sl
y

 
co

n
v

ic
te

d
 

u
p

o
n

 
ch

ar
g

es
 

p
ri

o
r 

to
 t

he
 c

o
m

m
is

si
o

n
 

o
f 

th
e 

p
re

se
n

t 
ac

t,
 w

h
ic

h
 w

er
e 

se
p

ar
at

el
y

 b
ro

u
g

h
t,

 e
it

h
er

 i
n 

th
is

 s
ta

te
 o

r 
el

se


\'. 
h

er
e,

 o
f 

an
 u

n
la

w
fu

l 
se

x
u

al
 o

ff
en

se
 o

r 
w

h
o

 h
as

 b
ee

n
 p

re
v

io
u

sl
y

 c
o

n
v

ic
te

d
 

u
n

Je
r 

th
e 

la
w

s 
o

f 
an

y
 o

th
er

 s
ta

te
, 

th
e 

U
n

it
ed

 S
ta

te
s,

 o
r 

an
y

 t
er

ri
to

ry
 s

u
b

je
ct

 
. 

'~
~i
C'
 11 
o

f 
th

e 
U

n
it

ed
 S

ta
te

s 
o

f 
an

 u
nl

aw
fu

l 
ac

t 
w

hi
ch

, 
if

 c
o

m
m

it
te

d
 

.. ;,
 ..

 , 
...

.. 
~
 b
e
_
n
l
a
~
e
x
~
e
n
~
1
I
 b

_
u

d
g

_
 

-;c
x 

0 
en

d
er

 :
w

ai
n<

;t 
ch

il
d

re
n

. 
If

 t
h

e 
se

co
n

d
 o

r 
~l

Ih
~l

>f
ll

ll
'n

t 
11

 n
h

 \1
If,

,' 

\ 

H
l5

 
l;:

) l
 <> 

I 
O

ff
en

se
s 

A
g

ai
n

st
 t

h
e 

P
er

so
n

 
18

-3
-4

13
 

se
x

u
al

 o
ff

en
se

 f
o

r 
w

hi
ch

 a
 d

ef
en

d
an

t 
is

 c
o

n
v

ic
te

d
 c

o
n

st
it

u
te

s 
a 

fe
lo

n
y

, 
th

e 
se

n
te

n
ce

 i
m

p
o

se
d

 s
ha

ll
 n

ot
 b

e 
le

ss
 t

h
an

 t
h

e 
u

p
p

er
 l

im
it

 o
f 

th
e 

p
re

su
m

p
ti

v
e 

ra
n

g
e 

fo
r 

th
at

 
cl

as
s 

fe
lo

ny
 a

s 
se

t 
o

u
t 

in
 

se
ct

io
n

 
18

-1
-I

 0
5.

 
If

 t
h

e 
se

co
n

d
 o

r 
su

b
se

q
u

en
t 

u
n

la
w

fu
l 

se
x

u
al

 o
ff

en
se

 f
o

r 
w

h
ic

h
 a

 d
ef

en
d

an
t 

is
 c

o
n

v
ic

te
d

 c
o

n


st
it

u
te

s 
a 

m
is

d
em

ea
n

o
r,

 t
he

 s
en

te
n

ce
 I

m
p

o
se

d
 s

ha
ll

 n
o

t 
b

e 
le

ss
 t

h
an

 t
h

e 
m

ax
i-

. m
u

m
 s

en
te

n
ce

 f
o

r 
th

at
 c

la
ss

 m
is

d
em

ea
n

o
r 

as
 s

et
 o

u
t 

in
 s

ec
ti

o
n

 1
8-

1-
10

6.
 

(3
) 

A
n

y
 p

re
v

io
u

s 
co

n
v

ic
ti

o
n

 o
f 

an
 

u
n

la
w

fu
l 

se
x

u
al

 o
ff

en
se

 s
ha

ll
 b

e 
se

t 
fo

rt
h

 i
n 

ap
t 

w
o

rd
s 

in
 t

h
e 

co
m

p
la

in
t,

 i
n

d
ic

tm
en

t.
 o

r 
in

fo
rm

at
io

n
. 

F
o

r 
p

u
rp

o
se

s 
o

f 
tr

ia
l,

 a
 d

u
ly

 a
u

th
en

ti
ca

te
d

 c
o

p
y

 o
f 

th
e 

re
co

rd
 o

f 
p

re
v

io
u

s 
co

n
v

ic
ti

o
n

s 
an

d
 

ju
d

g
m

en
ts

 o
f 

an
y

 c
o

u
rt

 o
f 

re
co

rd
 f

o
r 

an
y

 o
f 

sa
id

 c
ri

m
es

 o
f 

th
e 

p
ar

ty
 i

n
d

ic
te

d
, 

ch
ar

g
ed

, 
o

r 
in

fo
rm

ed
 a

g
ai

n
st

 s
ha

ll
 b

e 
p

ri
m

a 
fa

ci
e 

ev
id

en
ce

 o
f 

su
ch

 c
o

n
v

ic


ti
on

s 
an

d
 m

ay
 b

e 
u

se
d

 i
n 

ev
id

en
ce

 a
g

ai
n

st
 s

u
ch

 p
ar

ty
. 

A
 d

u
ly

 a
u

th
en

ti
ca

te
d

 
co

p
y

 o
f 

th
e 

re
co

rd
s 

o
f 

in
st

it
u

ti
o

n
s 

o
f 

tr
ea

tm
eQ

t 
o

r 
in

ca
rc

er
at

io
n

, 
in

cl
u

d
in

g
, 

b
u

t 
n

o
t 

li
m

it
ed

 t
o

, 
re

co
rd

s 
p

er
ta

in
in

g
 t

o
 i

d
en

ti
fi

ca
ti

o
n

 o
f 

th
e 

p
ar

ty
 i

n
d

ic
te

d
, 

ch
ar

g
ed

, 
o

r 
in

fo
rm

ed
 a

g
ai

n
st

, 
sh

al
l 

b
e 

p
ri

m
a 

fa
ci

e 
ev

id
en

ce
 o

f 
th

e 
fa

ct
s 

co
n


ta

in
ed

 t
h

er
ei

n
 a

n
d

 m
ay

 b
e 

u
se

d
 i

n 
ev

id
en

ce
 a

g
ai

n
st

 s
u

ch
 p

ar
ty

. 
(4

) 
A

n
y

 p
er

so
n

 w
h

o
 i

s 
su

b
je

ct
 t

o
 t

h
e 

p
ro

v
is

io
n

s 
o

f 
th

is
 s

ec
ti

o
n

 s
ha

ll
 n

o
t 

b
e 

el
ig

ib
le

 f
o

r 
p

ro
b

at
io

n
 o

r 
su

sp
en

si
o

n
 o

f 
se

n
te

n
ce

. 
(5

) 
T

h
e 

p
ro

ce
d

u
re

s 
sp

ec
if

ie
d

 i
n 

se
ct

io
n

 
16

-1
3-

10
3,

 
C

.R
.S

.,
 

sh
al

l 
g

o
v

er
n

 
th

e 
v

er
d

ic
t 

o
f 

th
e 

ju
ry

 i
n 

a 
tr

ia
l 

to
 w

h
ic

h
 t

h
e 

p
ro

v
is

io
n

s 
o

f 
th

is
 s

ec
ti

o
n

 a
re

 
al

le
g

ed
 t

o
 a

p
p

ly
 b

as
ed

 o
n

 a
 p

re
v

io
u

s 
co

n
v

ic
ti

o
n

 o
r 

co
n

v
ic

ti
o

n
s 

fo
r 

an
 u

n
la

w
fu

l 
se

x
u

al
 o

ff
en

se
 a

s 
se

t 
o

u
t 

in
 t

h
e 

co
m

p
la

in
t,

 i
n

d
ic

tm
en

t,
 o

r 
in

fo
rm

at
io

n
. 

S
o

u
rc

e:
 A

d
d

ed
, 

L
. 

82
, 

p.
 3

16
, 

§ 
I.

 

L
aw

 r
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at
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p
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d
ep
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h
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d

ef
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h
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 c
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h 
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 d
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d
 

w
h
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e 
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ct
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t 
th

e 
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m
e 

o
f 

th
e 
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m

m
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o

n
 o

f 
th

e 
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t 
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 c

hi
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s 
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an
 f

if
te

en
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f 
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h
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p
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o
n

 
m

ay
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p
p
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o
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h
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u
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r 
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 d
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 b
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u
p
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p
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g

 o
f 
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e 
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f 
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e 
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k
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g
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f 
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e 
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o
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o

n
. 
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y

 f
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g
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g
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d
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g
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h
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h
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h
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u

n
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b
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o
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ra
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o
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b
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n
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it
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b
e 
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m
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o
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m

m
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d
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n
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o
m
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h

e 
ch

il
d
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 t

h
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o

r 
an

y
 o

th
er

 
p

er
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n
 

h
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in
g

 
d
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t 
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n
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w
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h
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e 
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d
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w
h
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m
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io
n
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h
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 b
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 p
ro

ce
d

u
re

, 
an

d
 p

re
se

rv
ed

 o
n

 "
.
 ~o

 
ta

p
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p
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.
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e 

co
u

rt
 m

ay
 a

dm
it

 t
he

 v
id

eo
 t

ap
e 

o
f 
th

~ 
v

ic
ti

m
's

 d
ep

o
si


Il

l'
" 

;l~
 /

u
rm

a
 t

es
ti

m
o

n
y

 u
n

d
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) 

o
f 

th
e 

C
o
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d
o

 r
ul
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f 
cv
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S
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r 
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 c
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 b
y
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 o
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b
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 f
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e 
ti

m
e 

o
f 

se
n

te
n

c
in

g
, 

th
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b
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e 
p

u
rp

o
se

 o
f 

p
ay

in
g

 t
h

e 
tr

ea
tm

en
t 

co
st

s 
o

f 
th
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r 

v
ic

ti
m

s,
 w

h
ic

h
, 

w
h

en
 

ad
d

ed
 

to
 

an
y

 
ti

m
e 

se
rv

ed
, 

d
o

cs
 

no
t 

ex
ce

ed
 

th
e 

m
ax

im
u

m
 

se
n

te
n

ce
 

im
p

o
sa

b
le

 f
o

r 
th

e 
o

ff
en

se
. 

S
o

u
rc

e:
 A

d
d

ed
, 

L
. 

83
, 

p.
 6

94
, 

§ 
5.

 

A
R

T
IC

L
E

 4
 

O
ff

en
se

s 
A

ga
in

st
 P

ro
p

er
ty

 

P
A

R
T

 I
 

A
R

S
O

N
 

IX
-4

-1
U

1.
 

D
ef

in
it

io
ns

. 

P
A

R
T

2
 

U
U

R
G

L
A

R
Y

A
N

D
R

E
L

A
T

E
D

O
F

F
E

N
S

E
S

 

11
l-4

-2
02

, 
IM

·4
-2

02
, I

. 

IM
-4

-2
0)

, 
IM

-4
-2

04
. 

11
i-4

-)
03

. 

IM
-4

-3
04

. 

F
ir

st
 d

eg
re

e 
bu

rg
la

ry
. 

H
ab

it
ua

l 
bu

rg
la

ry
 o

ff
e
n

d
e
rs


pu

ni
sh

m
en

t 
-

le
gi
~l
at
iv
e 

de
cl

ar
at

io
n.

 
S

el
:o

nd
 d

eg
re

e 
bu

rg
la

ry
. 

T
hi

rd
 d

eg
re

e 
bu

rg
la

ry
. 

P
A

R
T

) 

R
O

U
B

E
R

Y
 

A
gg

ra
va

te
d 

ro
bb

er
y 

o
f 

l:
on

' 
tr

ol
le

d 
su

h,
ta

nc
es

. 
R

o
b

b
er

y
 

o
f 

th
e 

el
d

er
ly

 
o

r 
ha

nd
ic

ap
pe

d 
-

le
gb

la
ti

ve
 

de
cl

ar
at

io
n.

 

P
A

R
T

 4
 

T
H

E
F

T
 

Itj
-4

-4
U

lJ.
 

Il
H

-4
11

. 

1!
!-

4-
41

2.
 

A
g

g
ra

v
 .. 

te
d

 
m

o
to

r 
v

eh
ic

le
 

th
ef

t.
 

T
ra

n
sa

ct
io

n
s 

fo
r 

p
ro

fi
t 

in
 

~t
ul

en
 g

oo
ds

. 
T

he
ft

 
o

f 
m

ed
ic

al
 

re
co

rd
s 

o
r 

m
ed

ic
al

 i
nf

ur
m

at
io

n 
-

pe
n·

 
al

ty
. 

P
A

R
T

5 

T
R

E
S

P
A

S
S

, T
A

M
P

E
R

IN
G

, 
A

N
D

 
C

R
IM

IN
A

L
 M

IS
C

H
IE

F
 

11
l-4

-5
01

, 
IS

-4
-5

03
. 

I S
-4

-5
04

 , 
IS

-4
-5

05
. 

IM
-4

-5
06

. 

I !
!-

4-
50

6.
5.

 

1!
!-4

-5
0!

!. 

1!
!-4

-5
1 

J. 

C
ri

m
in

 .. 1
 m

i5
ch

ie
f.
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P
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p
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n

y
o

n
e 

o
th

er
 

th
an

 t
he

 d
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p
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or
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na
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m
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t 
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 c
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l 
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m
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e 
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e 
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f 
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 m
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w
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d 
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p
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 c
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e 
bu

ild
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g 

w
hi

ch
 s

er
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 d
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 p
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s 
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t 

w
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hi
n 
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e 

st
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m
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c
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u
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o

n
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ch
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l 
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o
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w
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s 
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o 
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t 

o
r 
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 p
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te
ct

io
n 
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ns
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w
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p
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EXHIBIT C 
HB 69 
1/10/85 

SOCIAL AND REHABILITATION SERVICES 
Norma Harris, Administrator 
CO~1UNITY SERVICES DIVISION 

January 9, 1985 

TESTIMONY ON HB 69 

REDUCES TRAUMA TO CHILD 

by keeping child out of court 

by keeping child from having to confront the parents 

by reducing number of times child must repeat ~tory 
in a non-therapeutic setting 

"Increases chances of prosecution/conviction 

County attorneys are reluctant to prosecute, either 
criminally or civilly with only young victim's testimony 

Will increase chance of perpetrator getting help because 
of prosecution 

Increases likelihood of child and family staying together becaus 
child is not forced to confront family in public 

kh 
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WITNESS STATEMENT 
EXHIBIT D 
HB 69 
1/10/85 

BILL No. t:, f 
17fT DATE ;:bo/k5. 

WHOM DO YOU REPRESENT---=-r_r.-":....r..IJ-_fn---=.I.-\oCr....L'_· ----i.7i~It:L...LJ(! flcz::..L..../tJ~~2-, _...::~::;:~-<,:::,).!-0~t~~::::....--' ___ _ 

SUPPORT <---- OPPOSE AMEND 
----------~ ------------

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Comments: 



WITNESS STATEMENT 

EXHIBIT E 
HB 69 
1/10/85 

I 

BILL No. 

DATE _______ _ 

NAME {!/I/GofJA..J e;~~ 

ADDRESS 10,'/ V ibr€ t!./(e-n fYc::tge 
WHOM DO YOU REPRESENT_L~e,t6,W2t./~S~~~Cd..!~cz.:lr:l.K1..:s~' _~Co:Q-=..--..:...!.4-=:tlyT------
SUPPORT __ c..X______ _ _____ _ OPPOSE AMEND _____ _ 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Comments: . 6A ~ #' r 
,4s an a-6f~yn ey, J- b~/( ~ 7Jt a-/-- J7u.4 .VU' l/J $u {.rc C-reu. tty 
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1-81 
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WITNESS STATEMENT 

NAME ._~--I--~~lA<-~...::-~.:...;::' ~~ _____ BILL No. /-/r~ 09 
ADDRESS_-,-?o~(}-.:.tJ~i..-,,--L--,-/~?/I)~/-'-@-=-:::1;;...a.M..-~_==----____ DATE I -- ! 0 - ?,s 
WHOM DO YOU REPRESENT ~ S; 

------~~~----------------------------------

SUPPORT ______ ~/y~ ___________ OPPOSE ______________ AMEND ____________ __ 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Comments: 

?ORH CS-34 
1-81 



VISITOR'S REGISTER 

HOUSE JUDICIARY 
----------~-------------

COMMITTEE 

>USE BILLS 106, 69, 50 DATE 1/10/85 

SPONSOR 
PLE-A-S-E-P-R-I-NT-Y-O-U-R-NAM-E-P-LA-I-~lL-Y Aim INCLUDE BILL YOU'RE INTERESTED I 

NAME RESIDENC.2 

C[t vrJt1d\ .f It" :1!ft1.5 

f~/~. 

-

REPRESENTING 
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Be \/\ Ha \J J d [,1 \ 1...J.e C~'-1. d Mo"tJ\ Mot..- ~wt~) ASY/H S7J 
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I==========c===========t===========~==±== I 

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM. 1f 
WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

FORM CS-33 




