MINUTES FOR THE MEETING
JUDICIARY COMMITTEE
MONTANA STATE
HOUSE OF REPRESENTATIVES

January 10, 1985

The meeting of the Judiciary Committee was called to order by
Chairman Hannah on Thursday, January 10, 1985 at 9:00 a.m. in
Room 312-e of the State Capitol Building.

ROLL CALL: Roll call was taken, and all the members were present.

HOUSE BILL NO. 69: Hearing commenced on HB 69 (Admissibility

of statements of minor victim of abuse or molestation). Repre-
sentative Dorothy Bradley, chief sponsor of the bill, testified
in support of the bill. Representative Bradley stated that the
intent of this bill is two-fold. She said children three years
0ld and up would be able to make a statement describing any act
of sexual contact performed with that particular child under

this bill. She stated that the bill is simply aimed at admitting
statements of young children. She explained that sometimes young
children cannot provide competent testimony before a jury because
they are too young. Also, it can be a very emotional and trau-
matic ordeal for the child to appear in a courtroom.

Representative Bradley stated that the constitution provides
that the accused may be able to confront his witnesses face

to face. She said for that reason, it is the potential conflict
this bill faces. She informed the committee that many of her
constituents fully support passage of this bill. She told the
committee that the next question the committee had to address

is if this bill is really needed. She outlined the provisions
of the bill and stated that section 2 amends an existing section
that allows for the use of videotaping in criminal cases. Sub-
section (2) of section 2 would simply allow the prosecutor

or petitioner to make the request to have videotaped testimony.
She referred the committee to the new proposed section (section 1)
explaining that it would simply allow an out-of-court statement
to be admissable in evidence in criminal proceedings if the
minor would testify and be present in the court proceeding; or

if the minor is unavailable, but there is corroborative evidence.

Also in support of the bill, Mike Salvagni, county attorney for
Gallatin County, testified in support of the bill. He informed
the committee that the bill involves a serious, technical legal
matter. At this time, he submitted two documents to the committee
which were marked as Exhibit A and Exhibit B and made a part of
these minutes. Mr. Salvagni stated that there has been an ever
increasing number of sexual related crimes against children.

More and more cases are being presented each vear. He related
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the process taken when a child reports a sexual abuse case.
First, the child is asked to relate what the alleged abuser

did to her. Secondly, the county attorney arranges for a
videotaped interview with the child which is usually done by

a welfare worker. The county attorney then reviews the child's
statement and the other investigative reports before bringing an
action against the alleged child abuser. Mr. Salvagni informed
the committee of some of the cases he has dealt with as a county
attorney. He further said that we are asking the court to
establish this proposed bill as an exception to the hearsay
rule. He defined hearsay as being a statement made out of the
court that is introduced in court to prove the matter. Hearsay
is not always automatically excluded -- there are exceptions

to the hearsay rule which the court recognizes. Again, Mr.
Salvagni stressed the point that the constitution does not
automatically exclude hearsay.

Under this bill, it would give the court guidance as to what the
court can actually look at. Before the court can use the child's
statement, there is a procedure that the bill provides for to
determine whether that particular statement is reliable. Mr.
Salvagni stated that this goes further than the rules of evidence.
He feels that the court should determine whether or not the
child's statement is trustworthy. If the child is present at -
the proceeding to testify, and if the court determines it is
reliable, then that statement could be admitted. If the child

is unavailable as a witness, the court would then again look

at the circumstances of the statement. This statute would re-
quire that there be corroborative physical evidence to support
said statement. Mr. Salvagni told the committee that this bill
would not be in conflict with the sixth amendment to the consti-
tution.

Representative Dennis Nathe, House District #19, testified in
support of HB 69. He wants the committee to consider three
things: 1. Children at the age of 10 years and younger go
through a great amount of trauma when subjected to a court
proceeding of this kind; 2. There is a reluctance on the part
of the victim's parents to prosecute knowing the trauma the
child may have to go through; 3. Children are placed in the
same room to face the alleged abuser.

Marc Racicot, attorney from the Attorney General's Office, told
the committee that he felt this was a very difficult bill to
deal with. The bill tinkers with the dynamics of a system

we have become very comfortable with, he went on to say. He
said that HB 69 will face a constitutional test if it ever goes
to court. He informed the committee of other possible problems
that would arise in that the system treats many other victims
poorly. He stated, furthermore, that nothing would prevent
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the defendant from calling the child as his witness. Also, once
there is a declaration of unavailability, there is nothing
prohibiting the defendant from moving for a deposition.

Norma Harris, administrator of Community Services Division,
Social and Rehabilitation Services, testified in support of

HB 69. She stated by allowing videotaping to be done, it would
relieve the trauma of the child. She stated that the bill
would increase the likelihood of a child and his family of
staying together because the child would not be forced to con-
front the family in public. (Her statement is attached as
Exhibit C)

Candace Wimmer, representing the Family Teaching Center, appeared
and offered testimony in support of the bill. She said that

from her experience, it is her firm belief that offenders do

not turn themselves in for treatment. To accomplish prosecution,
they must have children able to provide the court with informa-
tion regarding the alleged assault. She feels that subjecting
the child to a court proceeding is going to further the
psychological trauma that child is already undergoing. The

child would be able to give a statement if she were put in a
trustworthy situation. HMs. Wimmer pointed out that cross-examin-—
ation can be very traumatic for a child. She feels that a

child should not be subjected to this type of guestioning over
and over again. (Her statement is attached as Exhibit D)

Carolyn Clemens, deputy county attorney for Lewis and Clark County,
offered testimony in support of the bill. She did not get into

the legal arguments of the bill, but informed the committee of
experiences she has had in the past dealing with these cases.

She feels the bill is narrowly drawn and fully protects the

rights of the defendant. Other problems she pointed out were
simply getting the child to agree to testify. Many times the
alleged abuser is the father. Another problem is the delays
presented in the judicial process. By the time the case is

tried, the child might have forgotten many of the details in-
volving the crime. Ms. Clemens stated that in many of these

cases, the county attorney has to compromise. (Exhibit E - statement)

Karl Englund, attorney for the Montana Trial Lawyers Association,
stated his support for the bill. He fully supports the con-
cept of the bill and section 2 of the bill. However, he does
not think the provisions stated in section 1 need to be included
because he feels it is already provided for in the present law.

Susan Cottingham, representing the American Civil Liberties
Union of Montana, testified in support of the bill in that it
deals with the rights of the child.

Phil Campbell, representing the Montana Education Association,
wanted to go on record tO support this bill because of its

intent to protect children.
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Representative Bradley made a brief closing statement. She
again stated that she feels the bill will go further than the
present statutes. She, too, felt precautions were sufficiently
included in the bill.

Chairman Hannah opened the meeting up for discussion. Repre-
sentative Keyser has no problem with the videotaping, but he
wanted to know if the rules of procedure presently allow the
defendant's attorney to cross-examine the child while the child
is being videotaped undér 46-15-401. Mr. Salvagni said it does.

Representative Mercer asked why section 2 of the bill did not
apply to all sexual criminal offenses. He also questioned
whether or not the inclusion of all proceedings under Title 41,
Chapter 3 might not be overly broad.

Representative Eudaily pointed out a part of the bill where he
had a problem. He feltthat subsection (2) (b) would open up a
lot of debate on the recommendations portion.

Representative Mercer inquired as to the expense videotaping
would present. Representative Bradley felt that both money
and time would be saved as a result of videotaping.

Representative Hannah expressed to Representative Bradley
about the votential concern regarding Title 41, Chapter 3 as
getting very broad.

HOUSE BILL 106: Hearing commenced on HB 106. In support of
the bill, its chief sponsor, Mary Ellen Connelly, District #8,
testified. She stated that the bill simply calls for a con-
stitutional amendment to exclude defeated court judges from
temporary service. She informed the committee that the new
section of the bill would basically provide the people with

a constitutional right to make the final choice.

There being no further proponents or opponents of the bill,
Chairman Hannah opened for committee discussion. Represent-
ative Keyser asked Representative Connelly if the Supreme
Court would forever be prohibited from assigning a former
district judge who was defeated at the last election to fill
in. Representative Connelly answered with a yes.

HOUSE BILL NO. 50: Hearing commenced on HB 50. In support

of the bill, Representative Les Kitselman, testified. He

said that 60% of the fatalities on the highways last year were
alcohol related. He sees no purpose for a person to be behind
the wheel of a car when he is drinking any kind of alcoholic
beverage. Representative Kitselman stated that there was an
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exception for recreational vehicles. Representative Kitselman
further pointed out that one area does need to be addressed, and
that being the need to define the sleeping compartment in
commercial trucks. He said that fines are meant to be steep,
and that passage of the bill would eliminate peer pressure for
youngsters.

Ben Havdahl, representing the Montana Motor Carriers Association,
appeared before the committee to testify. He stated that he

has a problem with the portion of the bill that defines commer-
cial carriers.

Larry Tobiason, president of the Montana Automobile Association,
testified in support of the bill. He feels this bill will be
beneficial and may cut down on the highway tragedies that occur
in our state.

John Scully, representing the Montana Sheriff's and Peace
Officer's Association, also went on record for the support of
this bill.

George Allen, representing the Montana Retail Association,
wishes to go on record 1n support of this bill.

There being no further proponents or opponents to testify on
behalf of the bill, Chairman Hannah asked Representative Kitselman
to make his closing statement. Mr. Kitselman pointed out that

the intent of the bill would be to provide uniformity throughout
the state in dealing with alcoholic beverages in open containers.
At this time, Chairman opened the meetinag up for discussion.
Representative Brown pointed out some of the problems he saw

with the bill. Mr. Kitselman informed Representative Brown

that there might be some abuse of this law, but in order to

get picked up, you would have to draw attention to yourself.

Representative Addy stated that he sees a problem with manda-
tory minimum as being too stiff. He had questions regarding

the enforcebility of the bill in some instances. Representative
Kitselman informed the committee that the state of Illinois has
the present law in effect, and that it has been working quite
well.

Representative Kitselman stated that many municipalities have
existing laws making it illegal to transport an alcoholic
beverage. Again, he stated that the intent of this bill would
provide some uniformity throughout the state.

There being no further discussion, hearing on IID 50 closed.

Chairman Hannah informed the committee that EBR #103 would be
acted upon Monday, January 14, 1985. Also, he reminded the
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committee that an executive session is scheduled tomorrow morning,
January 11, 1985 at 8:00 a.m.

ADJOURN: There being no further business to discuss, Chairman Hannah
adjourned at 11:10 a.m.

T on dba ol

TOM HANNAH, Chairman
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A Comprehensive Approach to
Child Hearsay Statements in Sex Abuse Cases

The incidence of sexual abuse of young children has increased draman-
cally myrecent vears.! The erimes comnutted are predommanthy nonviolent in
sqrure’ and ahmost alwayvs occur insecrecy, with the child usually bemyg the
RRIN witness.t No particulir age group s mmune to sexual abuse* nor are the
renders confined to any particular class of persons.” Indeed, more olten
... not, the offender is a parent. relative, or an acquamtance of the culd.e
) Detecting sex abuse, as well as convictng its perperraiors, is exceptionally
itieuit,” due to the Tack of witnesses™ and corroboratinve physical evidencee”
4 .o the reluctance or inability of the victim to testity against the defend-
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ant. " Even when the chibd does appedr in court and testitios, he or she is often
met aath shepocism and disbehiet. ™ Consequently, to establish the cuilt ot the
detendant, many prosecuiors have tried o introduce the out-of-court stare
ments of the victum o evidence through the restimony of witnesses whoe
heard the saatemenis. ' Sinee the hearsay rule™? cenceraliv prohibits the iro-
duction ot these statements, an exception to the rule s otfren sought. ™ Couris
have used a variety ot approaches in deternnining whether an exception shouid
apply.

This Note arcues that the vanous approaches that have been taken by the
courts to child heursay statements i sex abuse cases are unsatistactory. Given
the unusual circumstances attendant 1o child sex abuse and the special chara.
teristics ot ity voung victims, the ratonale of the hearsay ruic and its excep
tions requires that an alternative approach be employed 1o assess the adimiss-
bility ot ¢child hearsay statements. The Note begins by examining ne
traditional bascs of the hearsay rule and the underlying logic ot its exceptiois
After analvzing the need for and rehiability of vut-of-court statenents o
children in such cases. the Note reviews and then eritiques the vartous wass
courts huve treated these hearsay declanations. The Note concludes that thess
appreaches inadequately assess the probative value ot ehild hearsay state
ments in osex abuse cases. Instead, 1t proposes the adoption or an analy

stitlar to that embodied ina recenty cnacted Washineton statuie. The st
admits o child's vut-ol-court declaration i the time, conient. and e
stances of the statemeni provide sufticient mdicia of rehabihy

[. BACKGROUND Law
A. The Hearsav Rule

e

Hearsay consisegs of {out-ot-court | statement|s] . . . oftered in evidene?

to prove the truth of the matter asserted "™ Under traditional formudations <

10, See bibat, The Provection of the Child Victm of a Sexual Offense in the Criminad
Suatemn, e Fe Sovual Viciunoloey ot Youth I8T) 233 (0 Schuliy ed. 1980); Naclkariane,
note Jooal 9= T tra notes 60-62 and accompanying text.

Phoosee Brown v Uined Scaes, 132 F 20 138, 139 (D O i sy Tieee
States, 40 NG 1295 1209 ) L T982): Stevens & Berliner, supra note 3, w252

12 Sees couny United States . Nick, 604 F.2d 1199 (9rh Cir, 1979 (federal poverpmes
AUCMPES o roduce estimony o child’s mother as 1o statement muede by child alter atieseds
bema sogomnzed by b babysatten )y State v Boodiy, 96 Avpz, 2390 394 P2 Tue (1asd) (sLaie :

erald v, Umiss

to tntrodace tesimony ot chikd's mother and neehibor as G siatements aude by the child attet 76
alleved tpeyimtra notes T2 0ES 122 33, BH-S3 and accompanving teat.
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S hiearsay rule, evidence concermng these statements iy barred trom use in
court unless the original declarant testities in court, where he may be cross-
cvaminad ws to the grounds of his out-of-court assertion and as to his qualifi-
satfons to make the asseriton. '

Ie rule against admission of hearsay statements stems from the long-
ostabinsiied beliet that cross-examination is the best vehicle for discovering the
cruth and that the most refiable statements come from the witness stand.'™ By
quostioning in court the person who made the original statement, the trier of
s can derect and chiminate any inaccuracies in the witness's perception,
somery, and narration of the event.! The opportunity to put the declarant
st outh and 1o observe his or her demceanor is another traditional reason
CArocoopiring an appedrance in court.?

S troepnons o the Hearsay Rule

Sespite the primacy attached 1o cross-examination, cxeeptions to the
ey cude have long enisted i oevidenuary law.=t The reasons tor allowing
aread fo be wsed are twotold, First, reliability ol certain hearsay statements
can he assured even without cross-examination of the original declarant.
{rustworthiness can be inferred trom the fact that the statement was made
under or subjected to certain conditions that insure a degree of reliability
comparabie to that found in a cross-examined statement.~ Moreover, the
recurring need tor hearsay evidence constitutes another justilication tor aifow-

soc b RO Eard arts VETID advisory commutiee note: & Wiazmore, Fyidence i Trads at

o 1200 Chadeovia res s 19T fheranatter ated as S Wigmoref; MeCotnuck, supra

o 2T
S Onitooy Roberis, 348 180560, 6465 (1UR0); Calitornia v, Green, 399 LN 149, 139
Tt R0 Dvads art VI adhisory cominniiieg noie; S Wigmore, supranote 17, at 32 (eross-
Pevond any douer ihie createst legal engine ever mvented tor the discovery ot

S U Aan Introduction o the Taw of Eudence 1539 (19780 MeConmick, supia
0ol N
Lo v, Gireen, 399 U A9, 188 (1070); MoeCormick, supra note [, ar 382,
ot supranote 17 oar 1o (\mth is mereiy imidental to cross-exanunanon and is not

dstcanion for the hearsay e,
b e s SWiimore, sapra note 17, an 158,

. OYg Y.
TS SRR R JUe

P e ey sitaations inowhich e can he easily seen that sach a regquired test or
Seeovamanaton) wonld add ittie asa security, hecause ity purposes had been adreads
owcomplished. I astatement has been made under such circumstances that
Voot cannon wonid ook apon it as trustworthy it would be pedanue o

to st whose et object oy already secured.
s Bads art VT advisony compnttee note (CCCommon sense tells that much
Corchoas not enven ender 0 [radionally required} conditions may be anherently

oo thal s

b Weinstan & N Bercer, Weinstan's Bavidence, € SOOJOT], at SO0 (198} &
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ing its use in conlravention of the hearsay rule.”* Such need is usuaily found in
situations where the declarant is dead or otherwise unavaiable tor cross-
examinaton,?® or where the statements contain unique evidentiary value,
unobtainable trom other sources.*®

These two principles, trustworthiness and necessity, thus serve as the
underlying rationales for exceptions to the hearsav rule.*” In applving these
F§§§§-;71i11c:‘;wic\, judees over tme have set aside certain classes ot hearsay
statenients that possess similar or wdentical vuaraniees of trustworthiness. ™
The class-exception system constitutes the gseneral framework under which
hearsay statements are evaluated tor their credibility, althouch tnmany juris-
dictions ihe trial Judee retains the power to admit evidence that ralls outside a
specttic class exception but neverthetess ts stll reliable and necessary.”' Today,
the class-exception svstem exists in statutory form at the tfederal fevel™ and in
some states, ' as well as in common law tform in others, ™

C. Constitutional Constraints on the Use of Heursay Statements

Despite the widespread acceptance ot hearsav rule exceptions, their use is
constitutionally restricted. The sixth amendment requires that “*{ijn all crimi-
nal prosecutions, the accused shall enjov the right L . . 1o be confronted with
The wiftiesses dgainst him, ™7 This provision has never been read 1o exclude the

240 Nee Fedo RO Baids art, VD adsisory comuittes aote W Hien the Choree s beoween
evidence winchos fess than best and no evidence at all, ondy Clear tothy would dictace anacross-the-
board ol of doing wathout.™).

250 5 Wicmaore, supia note 17, ar 253,

26. Id.

270 See Fed, RLEvid, S03 & 804 advisory comnuttee notes; Cornetius v, State, 12 Ark. 782,
04 (1832); Gurwood v, Dennmis, 4 Binn, 314, 328 (Pa, 181D,

2%, Fod. R.OBEvid. art VI advisory committee note: S Wigmore, supra note 17, at 283-58
(*the exceplions fave been established casualby e the light of practical expetience. and with litde
or o etfort Cat peneralizanon or comprehensive planming. The courts have had in mind merely
Lo SdlchON Cortant SHUONS as o suthicient puarantee of trastworthiness. '),

200 Sees v Peds R Evids SO320 & S04 Arz, R Bvid. SO32H & Sodibe); .00 R
Pard 19-10-35 Waoo RO Faid O34, R0dbyo). But see Note, Rewdual Eacepnon 1o the
Plearsay Rules 10 o, G ChicLod ot atd b4 (1979 (Hhinois retasns o ciend common Lew system
o1 hear sy eveeptions; evaltidation of cvdence is restricted o the tramework ot iliese established
exceptions ),

). The Federal Rules of Eadence contan 28 excepiions 1o the hicarsay rule that can be
v ohed remardioss of whether the dedirant o wcibable tor cross-ovanunation. These exeeptiony
nchude prosent seise mpressions, revorded recoltections, records of regulariy conducted acusany,
and pabhe reconds and reporis, See Feds R Ebaads 8030 There are tnve addinonad exceptions o the
Foderal Kudes that can be used onby o the dedlarant s noavariable, These wclude tonmer tostimony
and statements aeainsh mierest. See Fed, RO bvid, S04

3osces v L Mes R Bads Mot R Badls Oklas Stat Anne G 1288 280324, IRO4(3)
CEOR0) Whoo R Evid, SO & Sodior. Approvinaiely 20 sGites ave statuiory rudes of
cuidence sundlar 1o the Federal Rules; the et ~tales possess contmon Lo rades of cvadenee.
Sce 4 Wemnstein's Byvidence, supra note 23, arte VL

12 See, oorn, People v, Robimson, 73 HL 24 1920 383 N B2 164 (19780 (ourt applies excited
utierance excepiony Peopie v bean, T8 AD D 340 31 N Y S22 332 lasay ccourt admits
staicracnts s deciananions avannst penad mreresty, State heasay excepions, o staiutory and
connnon las, cioseiy paaaltet the tederal statatony exceptions,

LS Constamend. V6L
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admission of all hearsay evidence,”* yet it has nonetheless placed significant
T o the use of such evidenee,

\lthough the Supreme Court has been reluctant to lay down principles
rhar v ould determine the constitutionality of ail hearsay exceptions under the
confrontation clauses™ admitting a declarants out-of-court statements in
sinuziions where the declarant is available as a witness probably does not
violate the confrontation clause. ™ However, when the declarant is not testify-
ing and is unavailable to_be cross-éxamined, the use of hearsav exceptions
nitst fulfill certain constitutional requirements.. In this context, to be admii-
(¢d,7THie hearsav statement must either fall within a firmlyv roofed hearsay
g\ccpr'on“ or. if the statement does noe qualifv for any exception, present
p&mcu anzed guarantees of trustworthiness. ™

i1 .\mw.u'.-\’rm.\' OF H:-',\Rs,\\ Principres 1o CHIIDREN'S HEarsay
STATEMENTS IN SEX ABUSE CASES

The principles underiying the hearsay ruie require that an out-ot-court
statement be admissible only it the requisiic need and reliability can be
shown.* Because of the unique circumstances of child sex abuse. hearsav
stateinients of Lhcﬂvu.um are especially necessary to establish the guiit ol the
Jdetenaant.*! In addition. the reliabilitv of such statements must be evaluated
with careful jcutennon to these circumstances. Even though out-ot-court decla-
‘tations by the victim lay not be inherently reliable, thev are, at the very least,
as reliable as his or her in-court statements, and moreover, {rustwortilness
can uitimately be determined by lookmg to circumstantial mdma L)x h.hdbll-

I

Vo Newd jor Children's Hearsay Statements

The unusually compeiling need tor chtldren’s hearsay statements in sex
abuse cases is demonstrated primarily by the fact that the statements often
constitute the only proot of the crime.4* Physical corroboration is rare, for the

ooy Robertn, S48 1S Sa, 0. (980 Marton v Unidted States, T30 U1 S 237 243

co Nancust vooStubbsS0R Uy, 204 (1972); Lillv, supra note 19, ar 275,
Cabtormne v Gieeen, 399 LTSN 14901062 (1970),
o s el

oo v Roberts, 43 1S S60 66 (1980).

Coaupra notes Th W and aocompanyving tent.
contra notes 43 5 and accompanving tesr.
ontra gotes 32 T TON TS and accompanying tend.
fornr Heanmes on SH o ddo] petore the Wasthnmeron State Senate fudicvars Comm,
A o State Hlouse Frines, Law & Tustice Commnn A7 e, 1982 sese. 23 (amarny 28,
Vo heaisay starements e asuabiy the aniv o evidence moa child moiestine cased test-
ferinet, ol warkers Seval Nssaudt Center moscattde, Washineton) (transeript

ot the Columbia Law Rovicw ) fheramatter cted as Jomt Heanmes|s intra notes
CoLTOanN Iy (N,
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crimes committed are predomipantdy nonviolent in nature.™ Most crimes
cotsist of pettine, exhibwionism, fondling, and oral copulation, activities that
do not invohve toreetud plavsical contact. ™ The tack ot physical corroboration
can also be artributed to the fact that most children, for a variety ot reasons,
do not resist therr airachors and suecumb easily o
In addition. witnesses other than the vicum and perpetralor are rare,
people simply do not_molest children in front of otlicrs.t Most otten. the
offender is o relative or close acquamrance ot the child® who ix hikely 1o have
many opportunities to be alone with the child. ™
Finaily, since a child’s memory tades rapidly over time. the account given
closer in time to the actual event is the one more likely to be accurate.»~ The

oot 2o b7
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Sovual Nasoult Conter oy Seattle, Waishineton).

480 Nee Frokethor supranore 6 at 73 Mackarlane, ~upra note 2,

Berhiner, socntl worker,

AL SO Seror, supra note 4
at 207 Sievens & Bodiner sapra note 3, ar 236; joint Heates, supra note 43, 4t 21 (tesamony ol
Steve Adhins, dotective, specnal Assault section ol Ning County Police Departmenty i King
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490 See Urared States v Nk, 603 F 20 TI990 1200 (rth Cirs 1979 (babvatter seaually
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child™~ mability to recollect details is especially sienificant in Heht of the great
lapse of time between the commission of the crime and the trial.®!

B. Reiiubility of Children’s Hearsay Siatements

Whether out-ot-court statements by children arce intrinsically reliable 1
guostionable. Some courts and commentators hold that such statements,
standing alone, are trustworthy., Two justitications are commonly oftered.
Fivst, it is highly unlikely that children persist in iving o their purents or other
feures of authority about sex abuse.™ Second, children do not have enough
Nowedee about sexual marters to lie about them. ™ T contrast, other courts
and commentators, focusing on the well-established tendeney ot children o
fantasize and tell stories, have concluded that these statements are not nner-

cniiy reltablet

werthieless, i child «<&x abuse cases, the victim’™s out-of-court state-

sy, in fact, be more trustworthy than his or her in-court testimony .

Rearring a child vicdm o testily i a sex abuse case adversely attects his or
ber nerception™ and memory™ and vields poor and ancenvincing evidence.
Fhe courtroom experiencee is extremely traumatic and siresstul tor most chil-

dren, O despite the steps taken to alleviate this problem. ™ Childien are tre-

Doy <38 (s (study finds that memories of hindergarten chuldren improved over apeniod of sy
TS

SU0osee United States v Jones, 77T F 20 12130 (D.CL e 19T t- 1o mnesmonth fapse
Dere e anadem and trialy; People v Debrecseny, T4 Mich, App. 3 SINW 2 TTe (19T
wmth lapse between date of defendant’s arrest and commencement of gral); Stevens &
Poerliner, supra note 3, at 248 (average time for adjadicanon ot child sex abuse cases in Seattle is
SV IMeniinsg.

Sl

e
71

Cosivvens & Bertiner, supra note 3, ar 250,

S ser Wold vooState, STOWI 20 3, 38T SN 204 NOWLTA IS2 9T (973 Wildliams v
Noate, DA len, Crim, 330, 349, 170 S W2 432, 490 (1943 See abo Blammang, supra note 2, at
L84 ooy aboat seaual acts are not within the common experiential knowledye of a chitd).

4
v woman’s uneorrobotated tale of @ sex offense s not more reliable than a man's. A
Lonne child's i far doss retiable, iy well recognized that children are more highly
“uevestible than adults. Sexuai activiey, with the aura ot mystery that adulbts create about
S onitses aind Lascimates thent, Moreover they hiave, of counse, no real understanding
o0 e setions consegtictices of the charees they ke "
P brnted States, 27120 A9, 402 00 (DO Cies 1939y aiting Guirtmacher & Werhoten,
Actiariy & the Daw 3730y accord Unved States v Wakey 492 B2 3470350 (DL Lir.
ootrown v United States, PS2 U2 138, 13 (DLe Crl 1945)
SOses b tofes ST 0N qid accompanyine ety ChooYanmey, supranote M,oar 208 09

vetine 27T srndy that tound thae chiddren are adversety attected by the stress mberent in making
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Dt paied 1o 2996 accnraey ).
oo bave testimony thus enacerhites o chiids [oss of memorny over te. See supra hote S0
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quently subjected to long and extended ~eries ot guestions and to hostile
atracks on their credibility.™ The stress isoitensttied if the vietim must face
the accused agam,™ or if he or <he must testty against a close retatve, a
situation that often oceurs inosex abuse cases.™ Under these clreutnsianes,
children, if they reply at all, often anve confused and maccurate answers,™
Children are susceptibie to leading questions™ and oiten tatlor thetr replics o
appease the examining attorney.””

Consequentlv, i light ot the unusual need for ¢hild hearsay statements in
sex abuse cases, as well as their potentially superior trustworthiness to in-
court testimoeny . the traditional reasons tor barrge use o such hearsay
statements™ hecone less compeiling. I circumstantial guarantees of trustwor-
thiness are present, the out-ot-court declaration should be admitted.” Any

certodenrad 3T U S w2 (1u6d). Bur soe Retchien o Soges TRV I 10T 1AL Te2 N A 24T,
24030 ppossy e e delicactes of the situdaton s
aman’s hiberty
pavin renin tor g showsos or dhe waness” undersiandinmg o he <

D35 Ind aun TR OPRS ONELIA 24T 249 1936y
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dnnlig .

soutable tire s ar stahes The conse
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SO0 Nee Scbuliz, supra note b 1200 Stevens & Berd
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prejudice to the defendant caused by attempts to introduce unreliable child
hearsay statements™ could be avoided by requiring the judge to make the
cvidentiary ruling outside the presence of the jury.™

L. JUDIcial APPROACHES TO THE PROBLEM OF CHiLD HEARSAY
STATEMENTS IN SEX ABUSE Caskes

Courts, in practice, have evaluated and admitted child hearsay statements
using a variety of approaches and exceptions to the hearsay rule, For the most
part, these judicial approaches have not properly dealt with the unique cir-
cumstances surrounding child sex abuse.

k]

A. Spontaneous Exclamation Exception

L. Description. The hbars‘;i_v statements of child victims of sex crimes
have afmost uniformly been handled under the spontancous exclamation ex-
ception 1o the hearsay rule.® The underlyving rationale of the exception is that
under certain circumstances extreme excitement or shock may sull the declar-
ant’s capacity to reflect and contrive.”™ Any statement arising during this

foaernal tor sesual wssaedt, a chitd's our of court tesiimony s otwen the sole and cruaie!

Cuvraeniee he state s, The tsue asually arises berore ajury so that the witniess i ed up

To the pernt of testiiving cotcerning hearsay starements. Then objection iy interposed by
deorense counnell The triad judee v faced with o sitration where so much of the teunda-
nen by already been presented 10 9 jury that nothing will remove the ipact of the
wirness ' eshimony aod the mterences 1o be drawn therefrom.
Andercon, Children'™s Out-of-Court Statements Under Ruie 908,03 of the Wisconsin Rules of
bovndonee. 47 Wise, Bar. Bull, 47, 34 (1974).
T The Federal Rules of Euidence state thag evidenticey rulings should be made outside the

croscrve al the ey when the imerests of justice regare oo when an accused s aowatness af hie so

CUbeds RO Bads todeon sceabo Pod RO Eavids To3er oI jury cises, proceedings shadl ke

voted, to the exvent practicables so as to prevent inadmissible evidence from bamng suegesied

fory Beany meuns, suchds inakiee stements or offers of prood o askine questtons n the
LS Codiied Taws A, 3
S pcorban veston ot Boedl RO Pands Todeon; Wl RO Fuid TOHO) Gand

T frebi of the strong soveeral techines avinnst child sev ottenders, o heanne out of the

cot ol ey Y Many stares funve simlar provisions, See, ¢

; e ol the puey may well indeed be essential to the protection ol the detendant’s rivhis, See
Goren s hmehiiv, Other Vices, Other Crimes, 1 Towa L. Reve 325, 330 34 1930y
e peed nor display an mposioe Bt of stabistios toandicate that commumty teelings
cvervabiere are strone aeainst sex offenders. Murderers and thicves may be evil persons,
b o commion parhanee they are aot degenerate or perverted, and ther ertmes e not
i raland derestablos T the eves of the Livanan, the normal person aias kil o sieal,
B oehy the queer and the abnoroad will stoop to the liidinous crunes ot e,
ovormy, and rape. Onee the acctised has been charactenized as a person of abnormal
Dend, diven By biofowicat inclination, 10 seems relativedy casy to arrive w the conclusion
S b st be eaniy, he could not hedp bat be otherwise.
S dea People v Burton, 33 Cals 2d 3280 3404, 359 P2 3 T Call Rptr 65, 69 (19a 1)
eCust Deowatry of iy s fendeney o be casiy swaved by improper evidence inosexual assult
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Arderson, supra vote 7O, ar S grecommendine that rubines on child hearsay stecements
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period is thus assumed to be free of conscious fabrication and is considered a
sincere and trustworthy response. ™ The exception also entails an clement of
necessity, Onee the condition ot shock is over, subsequent utterances by the
declarant may not possess the same superior assurance ot reliabitity due o the
declurant’s regained capability to reflect and distort.™

The use of the spontancous exclamation exception in child sex abuse cases
is virtuadly indistinguishable from s use in cases v olving aduits, Firest, there
must be a sufficiently startling occurrence that produces, or is likely to pro-
duce, the requisite shock or nervous excitement in the child deciarant.’
Second, the resultant shock or nervous excitement must attect the chiid ar the
time the statement 1s made.*” Although this requirement has been phrased ina
variety of ways, all interpretations emphasize the importance of the absence of
“reasoned reflection™ and premeditation.”™ Finadly, the courts have required

that the time Tapse between the incident and the statement be relauvely brict,

Wigmore, Evidence i Trials at Common b aw 193 (F Chadbourn rev . 1976) theramatter atedas o
Wicmore}, The sponiancous exchimanion exeention is abso ko as the osvered vt s
Fed, RoBuvid, N2y or res gestae” aveeption. dee Robaesoin v Stare, 232
SE2E2T00 21-4-135 00078 Oddham o Siaie, To7 Tov Ui, nds nde 470312
RN

TdooSeo supra note D3 Harnaesdh o staie, YN Apr

([ Tihe basis tor

¢oadinioion ol NIRRT

spoitanenus and asthnoave utie fhde

o Jdehiberaiion, e more Bl to peoaiee oo

cvend ;

TSOONCO O MWDot sup e nete TR G EUS R sapcnion st aniinness o these enratadica

SCHCHICTE Y CHealon & BCCess iy o sosartnie o thent tor anenecd tesoe e
ThooNce State s Rutchey L 10T s SS20SES 00 P SIND s T T reveeption st s

Sotartime event Ty People s Ordieo, SOCal Apps 3d TIR0 TE00 TS Cul Ry So6, s Ty

(rhicre st be U some occurrence st enough to produce netoons cvatement and rensder $he

uticranee spontincous ard unreticonme 7y cert denred, 3 U TOTE (1979 Ao couis

assuie, howener, st vhe adlesed sovual assault constitaios suddt ait ocvutrence, espadiadls tor
voune Jhild See People v Mider, SSHL Apps Sd e ol YTENGE 26 07T TON0 (1uTs)

T Compire People v Ntewari. 2 Colo App B2 145 3o P2 65 on (1977 cinbd was
fouid 1o be sl o staie af shock when ~he reported nadent oo the policor, and Wiheaor s
Unnted Soates, 211 2019, 240D CL Co 193y Gutocient evadence casrad to show thar Cindd s
sol fee iy distcauvht and o shock when shie spoke), cert denied, 347 US 1019 (193 5 wath
Netoham v State, 240 Tnd, 10701120 o2 N 20 2470 249 (oS viterance was ot thade aoder
Soncontrotied domnaion of Ene scnaes’ s story awacrcluctantiy drawn ont by quesinonsy,

TSLoSee Bass vooState, 378 So 2d SH00 S8 (AL Coan App 1979) (statement must he ohe
verles product of the munediare sensual nmpressions, unaded by remrospective mental aocton’
tauotine Mebdrov's Al bod 265 010D (1977 Peopiey Orduno, SO Cal App W 758 Tis,
145 Cul, Rprrs 06, S10 01978) qutterance must be made whide the nenvous exciiement may be
supposed st to dominate and the reifecnve powers to be et abevance™ ), cert. demed, 39
LS. 1079 (1979 Ketcham v State, 240 Iad, 1070 FE20 162 NoEL2A 2470 249 (1939 pugerande
st be nirde under the mimcdiate and sonvontolled donmation o the senses™ 1 Oddhunn v
SGHeL 167 Tew, Crim odd, 007, 322 S W 2 oo, 609 (E9S9) (deddaranons must He rihe pait i
aind sponrancous oaretowth o the ma ract and ot exclude the wdea or premeditation™)

Sote courts o older cases dresw e Penveent sEHeLICOis eI i TOsPOnsG o guasiions Al
Sateme Ty vinven wahonr promptine. See Stntho v Uniced states, 215 F2E o822 ol 0o v
oSy, KNoerchamm v Stade, 230 ded 1070 112, 162 N B A 2470 249 (1939 Recent dedisions,
howeser, hive not toend the distincton compeitme, See titrrerald v United Stares, #8042
P25 1304t O Tany,

TGonee state v Rarchien s Lo Npre s SR2SRS v Son PSSR st o2 (197D

L apphvne these sjandiands, soseial conris fase barred the antrodedhion o arrabnes oy
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abuse.™ 1t ignores the unusual need for child hearsay statements and, in
addition, tails o analvee properly their reliabitiny.™

The major weakness ot the ¢xception in this context stems trom its undue
_reliahce on spontaneity as an indicator of trustworthiness, to the exclusion ot
other equally vaiid idicia ol reliability.”” This emphasis on sponganeity is
improper for two reasons. First, most chifdren do not view asexual episode as
shockines or even as parteularly uanusual™ Children thus often do not
recount the event with the shock or emotion required under the exeeption.
Children are simphy not as hichiv sevuadized or moralized as adults, They may
not know what s pappened to them s wrone ™ Phis may be especiatly true it
the child has been involved m an mcestuous relationsip. A parental imprima-
tur on the entive situgtion may often cause the child 1o view evervihing as
normal.” A sexual incident mayv not be traumartic Tor other reasons us well.
Ofien, the victims themsebves are searching for warmth and attection. “For
some, itorepresenis the Fiest e they experience what they perecive to be
reconiion or spedial atterntion from the parent or parent fieure, ™ Sexual
refactonships of substantal duration between children and adulis are not
uncommon,

SY. Nee supra notes 33465 qid accompanying text.

90 1d

91 Nev g notes BN TS and aecompanying e

920 see Boorneihor, sapra note o0 a0 oS voady 2ot o ot wormen aaeabiod s children sureved
telt shocks 207y el s § sonore boab ud toniy
299 ot menand 25370 of women surveved viewed oaperience ds shodiane o Sehulis, supra noil
I,at 49,

930 T NMeCahills L. Mever & AL Bischman, The Attermath of Rape 44 (1979) *In many
cises, the nature ot the event (or evenis) s merely contus

peds N rememner teed aserer, Tar

- Whereas the event is disti bing 1o
the victin, i bs perhaps no more disturbing than so many other aspects of a chitd's Lite.y.

4.

[Clhiddren have oniv g dim sense ot adult sexuahity, What mav scem like a horable

violation of socal taboos from an adutt perspective veed not be so o chuld, A sevua!
expericave with o adult may be somothing anusual, vasuchy unpleasant, even e
at the moment, but not a horror storve Most chuldren’™s seval expeniences imvolve
encounters with fondlers and extibitiomists, L o and s ditticuln 1o understand why o
chibd, except tor s culturad condinonine, should e disturbed ar having s gencals
touched, o disturhed at secing the gemitals of other persons.™
Finkethor, supra nore o0 at 3, quotime AL Kinsev, Seaual Behavior i the Human Femaie 121
(1933, See also Jom Hearinas, supra aete 43, at 23 frestunony ot Luey Berfiner, socul worker.
Sevuad Nssault Center o seattle, Wastnnetony (children act normadly because they are not raueht
what Jild molestine
9% See Peopte v Pavlor, 66 NLch App. 456, 460, 239 N W . 2d 627 629 (19768
She [the vicimt restitied turthier that ~he never told anvone because her tather sand thag
Ciewouldoe be oneht to el and that she telt thar e was povare” and thoueht tha
he coutd cetim rrouble, T tn her words: UBecause, vou know, | omican he never told me
s teadby wrom, Peciuse Beowas o tather and oversthunge
Sceabvo Tomnt Floanme s, supea note 30 a0 25 arestimony of Broan T eavitt)d (Tosi v inug swiness wits
raped and molesied rercatealy by steptacher: did oot discover such behavior wis weone sl sex
cducittion teacher told timo.
b Nuacharline, supia note 20ar NN Ny
ST Nee Poopte v Tandor, ob Mich Ay dSn 48T 23N W 2 82T 28 (19 TR b had
o .

senvinth relanens wih ier fon

R B A

Gl onehalt verrse binacinens et nede

s on g rerubar s Jomt Hearmaes,

IRAHUS RIIN

SN testpnony of Broon

o oy Tapred and modested by SeDbatsor tor one

Hoat 30 Nchalts, supra noie TLoar Lidesp
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This childhood perspective on sexual experiences naturally does not pro-
duce the shock or excitement that the law presumes to exist after such an
event. Quite often, the incident is related as part of the day’s activities without
any indication from the child that it was traumatic or unusual. For example,
i Broswen v United States™ the three-vear-old vicam calmly reporred her
assault in school that day during the course of normal dinneriime conversa-
tion. The statement was subsequently excluded tor lack of spontancitv. ™

Second, a significani delay frequently precedes the child's statemnent,
thereby violating the time requirement of the spontaneous exclamation excep-
tion.*™ Lven when a child is aware of the nature of his or her assault, a report
of the event may still not be instantly forthcoming.'™ This delay may be
caused by a variety ot tactors: the victim's fears of not being believed,
feelings of contusion and wuilt 93 efforts 1o forget,'" and threats against the
victim by the defendant.™ Consequently, a child often keeps silent until
somethiily gompclx him or her o relate what has happened. For example, 1

one case™ the five-vear-old victim broke silence about his prior sexual assauit
10 provent being sent to the defendant’s house again M

The spontaneous exclamation exception thus unucwaadn{y bars a signiti-
caii plUDUlllOll of probamc evidence that should be a ddnnucd By relving
’ onospontanctly, the exception ivnores the presence of other cosent

OS2 F2E IS DO G 1945,

S Ldlan P3N see abso smith v United States, 215 FL2d 082, 683 (DLCL Cirs 193380 chald
spentihe tme between the alleged otrtense and the telling of it to her mother i a rormad wanner
in the houschold); Ofdhamo v, State, 167 Tex, Crun. o044, 646, 322 5. W .24 o6, o8 (1939 (Child
refaies vident i asking tor aghass of chocolate nuli).

tndeed, many child pevehioiogisis note that chifdren are traunmattized more by the reactions n[
ther iy and sodtely 1o the mvident than by the inaideat iself. See Mactartane, supra note 2,
At aT Nanonal Center oo Child Abuse & Negleot, supra note Loar 57 Remshaw & Renshaw, Tieest,
S brvemvae AAbuose and Negteer of Chddren ar Hloe 420 (1980)

100 Nee supra notes 79-80 and accompanying text.

PO See Toint Hlearnes, supra noie 43, at 22 trestunony of Doris Stevens, Director, Sewual
N Cenier 1 Seattie, Washatetont £ The vouneer the vietnimy s and the closer the selanion-
W e e the assdihant, e arore hikelv s to be o Joneer period of ame thetore the chald reports
o mondent o Most cheldren do not report immediiedy ).

to2 b 2%

Pt see Stevens X Berhiner, supra note 30w 251: schulie, supra note 1, ar 1500 Nanonal
Corannon Chald Abuse and Nestodcr, supra note 1,oat 2,

tod o see Joind Hearnnes, wapra note 43, l’\ cestimony ot bucy Berhiner, social worker,

Sevan et Center i Searrles Wasdnneton)
fs o vee Dareeerald o Umred Staes, 43 A 20 1295 1298 (D.CTOND Kercham v, State, 240
Trer o7 o9 To2 NGBV 3-17, AN (1989 People v Bonpeaw, 323 Much, 237, 2390 35 N W Y
P a6 (19d): see abso Jomt Hearinegs, supra nere 430 ab 19 glestmony of Steve Adiins,
Yot oo specl Assandt Section of Kige County Police Departmenty echuldien teel creat tear
oot oo e mnidest of threas)
VLore iy nog spontancousi relate the event tor ather reasons us well He or she mas want
T onneer sihbines, sce Machari el supra oote 20 at 90,0 ar muay tear blame tor the
Caronal Conter on Cinid N ouse aand Nevlear, sapoa note doag
Vhoen v SNates ONLE A Saa0 2o N G0 Jod (19T
C e ace ahvo stite v Messamiore. 2 Appo s to ol P2 B Al [Ny
ooy Coatinodr fer pestil o hermne caned D teihs mother wh e e o
o P vk ton oaannye on the stansy People v banvior oo Nich o v iy

e NN a7 a i o g o facien reparts heyne sevtadly o assandied e aihor
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circumstantial guarantees of tustworthiness, and the fuct that the requisite
need for and reliability of cluidren’™s hearsay statenwenis can be established
idependentiy of w showing of shock. To determine accuracy, circumstances
such as the age of the child, ™ his or her paysical dud mental condition, v the
exact circumstances of the alleged event, ' the language used by the child, !
the presence of corroborative physical evidence,*!? the relationship_of the
accused to the child,!'® the child’s familv, school. and peer relationships,''*
and the Teliability of the testifving witiiess.' ' can be examined.

3. Arremprs o Mitivaie the Harshness of the Spontenceous Exclumation

Exception. Some courts, recoenizing the flaws inhering in a mechanical appli-

cation of the spontancous exclamation exeeption to child hearsay statements
in sex abuse cases, ' have attempted 1o mitigate the arbirrariness ot the rule.

atter buing told i por ventnzer sister bad teld others of betng senuabis molested Dy Laihier s
weilh
oS, See Beawsolweh v United States, 107 B2 2920 295 (D00 Cies 1939 reilective powers of

RRTN vd dess Theivio be wsad i ses abuse sitwanion v State v Rauchoy 107 Apge f ARGRE D
PLad s SOZCIOT R Nmarh v Ste, 0 MU PP INTINTU ST NI 2TTINE (1968 prender v

of chibd miahes i uniiReiv thar enacone s ieence ot event had subsded quackiv i Wallouns v Stade,
P45 Tos, Crim, 3300 3090 PTONOW I GNI 200 1943 rende
shie Knes ansthune about senuad maitens),

109, Nee Uaonred States v Tron Shell, o338 28 77 0 ne ol G Tosoy, ¢
LOOF LTONT 3 stare v Wailson, 20 00 App. S5, 359 830 PG NIS 828 (1978

FLO. See Stae s Pace, 30T S0 2d 323, 20000 19700 HL VoState TS ey G R0,
ST OS3 247 N0 2ddoe, dob 02 o)) (delay warepornmy incident due to the tacr thai chand was

o vicoim ctaaes sounbihely that

AT,

SN
oadn

mn the company ot the detendant Yor an extended penod ot e reporiad assauds o sy
Avarlable opporianingy

Pl See SENTares v NgoR, ot 2 e E2o eth G 10T o Phe chdind rernmned -
ony s the s o vends aed
State, 143 o, Crim, 330, 3090 070 S AW 2N 400 194 (chiidline manner i wincdi statement

was rehated was cntiel apraopaate and naousad for the et disproves nonon that statement

srrchy anpropreee oo chald o s tender vears T Walliams v

Wois preinediat o Torn oo sapra sote 43, a9 prestimeny o Moy Ray Barbiens, e,

Crimntal Daovision e Rie Comy Prosecutor s Otheer eahidasen’ s staiciuents are oticn phiased i
Lanvuare that wells oy dign the event occutied).

PEZ0 Secbprcd States v Sach oo DL 2d TEoa 1204 b o 1979 Goperit o paais, medicad
CNABUDRT T Soto vl bertiony s 12 Ny 30040004 P 1L PRI p1oosy dacerated and blecdime
recttm Sohoson vostate, 200 Penas TH TR 290 5 W ZA N2 0i0s6) thises around rectumy;
Bortrany vooStaie, S0 s 24 702, TS Go, 13 NOWLI I seT 0N en 0 (19T (blood on panties).

PUA0 See e Staies v Nack, 60 B2 1199 1200 i O 1979y (arctan ke detendant-
Babysitier wetl o Bheiy to nstake Ty assailang People v Tasior, o6 Nhche App. 4o, dou, 239
NOW 02T a0 o Tor Cde s areporiinye assault sntusal sien tathen ssche porpenaton: victim

Praee) foaainy Poopie v Baker, I5ENLORD 3220300 232 NOW 20 Nt

NRCly o have no sense ot o
Ind (1930

PH See People v Price. 338 N Enes 76000790220 NOY S 2460, Jo3 INOY DO Spec. Noss.
POO2Y Chedrsan satemeth Was Dot mnade ST the settune o ahate-tiied controversy where the child
tinds el amvolved oy g partan, which sattire soootten renders childrens testimiony wnrust-
worths and even danerons e Hales o0 Stare, 17 Fens Coime PS030 247 SOV 2 o, S0
CIOS20 (crald ed been penored by e movher, natural tor her to el serenbors about inodent ),

PEs.

binred Statos v Nies, eed 20 TR 1204 0 s D07 tnotne: aof Bhels (o

Toreet ey T S SOOI A0V WO SEECTIIONTD TeERDT W adso subier il L LroNes
SVABRAON; Bertrans s Stare, Ton Ay T T2 TN INE N W D0 NeT) NTo (1v Ty hoant
Plesres, s pove 5y opx pestnony of Moy Ry Barbion ot Comnenag Dovivon i Koy
Conniy Proseciiion < 0 oed fooatans i betw e dotor Jainn anid resiv e snilicss o ani Hi
Gl toitabity o Chood s sLatc et b ses diso g trodos P23 Gnd e cornpans e tesd.

IO her s nos s O b end aosomipanvane ot
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Although ostensibly applving the exception, they have gone bevond its estab-
dvhed finuts and have admitted statements which would normally be excluded
crder traditional formulations of the spontancous exclamation exception.
Forexample, in Sonchvo Staee, V' the Marvland Court of Special Appaids
invtied the hearsay starement of a four-vear-old rape victim despite the tact

that four-and-one-halt to five hours had clapsed berfore she spoke to her
mether about the incident. '™ The court ignored the fuct that the child was
<t at the hospital, hours betore she made her statement, " and that at trial,
Soecsannming doctor had characterized the child's demeanor as “placid.

ctowever, inavoiding the harsh results ot the spontancous exclamation
swcernion in this manner, courts have virtually destroved the integrity of the
~coerton, stretching i far bevond its traditional bounds, =" and creating
s nneertainty inits application. What courts are in tact doing is looking to
Ciens crrcumstanoal guarantees of trustworthiness, o which spontaneiry is

B lender Years Exception
Lo Descripiion. The Michigan courts have also attempred 1o escape the
wostrictures of the spontancous exclamation exception through the

dotmiepment of a tttender vears' exception specitically applicable to out-ot-
Comtostatements made by child vicrims ot sex crimes ' Although the excep-
izon has been recently eliminated by the adoption of the Michigan Rules of

TU7 6 AL App. SNTL 282 AL 27T (Luao),
PES. T an S83-85, 282 AL ar 278279
P19, Lo ar SR3L252 A 2d ar 27N

1200 Lo Simidarly in State v Ritchey, 107 Ariz, 332, 490 P2 SS3 01971, the Arizona
Supreme Court atlowed the admission of hearsay statements by two sisters, Tour and sixovears of
e who td been molested by oty friend . Bl ag 335 56,490 P24 at $59.60. The stitemenis

wereaeeepted under the sportancous exclamation exception despnte the ract that the children did
notevhibit any shock or nervous exitement and were merely subdued in their suanner, 1d, ar §38,
Su0 P 2 3ol see also People s Stewart, 39 Colos App. 142, T35, 368 P2 63, oX (1977) (court
A sdaement ot o six-vear-old vicom oide to police officer two hours atter sexual assault,
cven pnoveh child had opportumiey to eell others carhery; State v, Noble, 342 So. 2d 170, 172273
o 7T ot adnmits statement o four-veac-old vicom made two davs after rape); Halev v,
Care USTOTeN D o, TROCESES20 247 SOW 20 300, S0 (193 (court admits statement o1 tour
nnd one hodtvear-old vicom made more than airht hours after rape).

30 See Jomt Heanmes, supra note 430 0 9 oesttimony of Mary Kay Barbwert, Chier,
Croaeoad Division in King County Prosecutor’s Otticey (Washington courrs have extended the
wireraiee exeeption tor cluidien e sex abuse cises).

20 See supra notes TON-13 and accompanying fext.

23w Peopte s Turner, TH2 Miche App. IZT, 3H6 NOW 2 426 (TURDY, vadited, 132
OIS NDChL YRRy Peopic v Dermartzen, 29 Nhchs Apps 213 ST NOWLIIH 3N (19T,
o N IO TPV NN 29T T Phe exeepnion has been expressly contined 1o these
Potienss See People v Wakhinaron, 4 Machs Apps TR0 TSI 270 NOW L LY S A2 (19T

il Stases oo apply render

i
B
P

cars o eaeepiie 1o bearsay statements of soung chald who
Theecsd e of oarents esveption hinnted toosen cnime steationsy Howeser, the Nichiean

Tt st one case, e enviended the exeention jo Cld wirnesses of sen crines. See
e Poven s > Nch Apps S RV IS 2TIN W 2 1260 129 30 (o
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_Evidence,'* uts genesis and developmient is still instructive in the area ol child

Phe tender vears exeeption s been characterized as o variation of the

hearsay statements in_sex _abusg cases.

spontancots exclamaiton exception, == but s, in fact, markedy ditfferent. The
reguirenient of contemporaneity s dispensed with entirely. The exception
adinits statements of young victimy regardiess ot how mucih ume ias elapsed
“berweenr e assauit and the statement.*** ['he delay, however, must be prop-
Ctly exptatiied “either by fear instilled in the chiild or by another *‘equaliv
effective circumstance. =" The underlving rauonaic appears to be the as-
surnption” that” the chitd v under continuing duress throughout the entire

period, ™ Moreover, the render vears exception allows hearsay to be intro-
duced onty for the purposes of corroborating the child’s in-court testimony. ="
The oxcepiion was first recognized in People v, Gage,'"™ where the court
admitted the hearsay statentents of w ten-vear-old victm of sexual assault thar
were nuade approximately three months atrer the incident.

By merely requiring that the delay be adequately explained, the render
OT Trustworthiness in cvaluating children's statements. Michizan courts used
the exception to incorporate more appropriate criteria of reliability by broadly

-
W2 See People v Rreier, #15 Nchs 3720 329 N WL L6, TET O (EOSD) crender veans
evcerton to the hearsay rile no jonger evists.

123 See Peopie v Baker, 288 Nuch 3220 326, 232 NOW L INT, 3R3 (1930 ¢rrhe admissibain
of detaiisy ot complaini. ar the case of very vouna giels, bas been permutted on a hiberal extension
ot the ey zoestae doctrine 1 People v Turner, 112 Mich, App. 38T, 383, 316 NW 24 426, 427
TNy U The render vears exception is o spectes of the res gestae exception.”™ ), vacated, 332
NOW T IS0 N ch, TuNd).

120, Scee People v, Gaee, 62 Mich, 2710 275, 28 NOW LU RIS, 836 (I88e) ([ Tlhe Lapse of e

occnrring aiter the uijury, and before complaiat made, s not the test of admisaibility 0 ') indra
note 127 and acconpanning e,

127, Peopie v Baker, 251 Mychy 3220 326, 232 MWD IR, 3N (1930) ~ee adso Peopie v,
Bonnean, 123 Mich, 237, 2400 35 NOW 20 1ot 102 (1939 (detay excusable due to derendant's
threaisy; Poople vo Debicozeny, T4 Nhch, Apps 370, 3940 253 NOW . 2d 776, 7T (1977 (delay
adequaiely evplained by tacr thae chadd interviewer at police station was off duny ) statement was
made at eartiest opportunity the tolloswiae morming): People v Dermarterex, 29 Mich, App. 203,
DINDCINSONOW I 3 S (19T a3 AL Ch o) 2EYNOWL2E 9T (19T delay propery
caplanned Dy rear envendered i vicom by detendant court notes that detendant was o Lee ma
ol aboat 225 powinds and that vicnm™s pacents dned o Canada),

128 Nee Peopie v Gaee, 62 ALch, 2701, 2750 28 NOW LSS 836 37 (1886):

The tomade ourrared was o of render sears o and throaeh tear caused by thicais

nutde orhe accused she rettaoned rrom teiling her parents ot the outraee until thes

hedrd 1 trom others whom she naad told She appears to have been under 4 sort ot
duress, cuned by dear of the wheppioe winch the tespomdent bad impressed upon et
annd sconhd Beradl her i she told her parents, and i was with wreat reluctance she tinalls
disclosed the tacts o her snother, causad by the Tear respondent had envendered o her

RTINS
Seeabso People s Bdvar, THD M App. S2v0 WTN W N aTS (BoND),

1290 e People v Reomner, 15 Nhchs 3720329 NOW 20 TE6, TEY CIYRD) teaeepiion periits
hearsay ondy to corrabarars me tositmoeny of the complamunt)y: People v Tavlor, 66 Nich, App
N6 461 23N W 2 AT a0 197e) chearsay tostimens corroboratime dhie detaids of the atleved

SEATEOTY e s permable nnddor the epder s eans oveepiion)
PR 02 Mot 2710 I8 N N3N sy

IR IR IS AR TRRAR S S S R SEINTER SR IN
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interpreting what constitutes an “equally effective circumstance’” for pur-
poses of justifying the delav. Such circumstances have been read o include the
presence of threats by the offender, ™" the absence of the child’s pargts at the
time of the assault,*33 the relationship of the oftfender to the child?Yand the
nature and duration of sexual relations hetween the child and offender.!4®
20 Incdequacy of the Tender Years Approcch. Despite the tlenibility and
censitivity of the Michigan courts towards the statements of child sex abuse
victims, the tender vears exception, as it was cmploved, is tlawed. It ignores
the vnae problems posed by child hearsay statements in these situations and
s o reguire the presence ol sutticient assurances of reliabitity.
I'he major shortcoming of the tender “vears approach s that in many
mtois the exception allowed impermissible bootstrapping: statenicils,
_whose delay was explained solely by the child’s hearsav statement itsell rather
“than by independent corroborative evidence, were admitted under the excep-
BINITH Lor cnample, i People v Edeer™ the court justitied admitting a
“oout-of-court statement made one week atter the event becuuse mc

e

child ™= hedarsay statement atleged threats of whipping by the detendane . The
court iznored the fact that children™s stacements are not inherentdy truthtul,
ardd thar oo child™s memory iy hikely o fade quickly over tme. ™ While the
renabiin of the asserton sl may be one factor indicating s adimissibiling,
ettt pethe only fuctor. To allow the content ot the hearsay statement (o

Lo
i

CGueierannge iy own viidity merely begs the question.

C. The Residual Excention

Lo Deseripiion. Another approach that has been used to derermine the

ity of child hearsay staterents s the residual hearsay exeeption. The
cawcenton has been employed in Wisconsin'! und is embodicd i sections

PRI s ool v Bonneaw, 12
Coroes o Ncn 2T 2T OO NOWO NS,
ST TN NIy

Stonde o Dernantren s 29ONLCnL App DT IS, IS N W N SR W oty o d,
Vi VNN g 0Tty
ceople v Tavior, o6 Nuch, App. 436, 460, 239 N W 20 027, 629 (1970).

3NLChL 2370 240, 33 NOWL2A 16k, 162 (1938 People v
N3TIas0); People v, Bdgar, TEY Nch, App. 328, 534,317

Pre U AL App. S28, MTNOW L 678 1oy,
Pl a3 M AITNW I 670 UN sec abvo People v Bonneau, 23 Midh, 237, 239,

o U Lot il chodN) peheldT s stnement alteees that defendant “woudd 2ot arter her' T she
fonnonte v Graee, 02 Mich 270 273028 NOWL SIS0 K30 (aNo) (child's statement ceported

S actendant of whipping)

Sorsupra notes 3 Sband accompany e et See also Anderson, supra note 7O, a9
[REAN fo o reasont tor attaching any trustworthiess (ot it ol the out-ot-court satement
theredsons tor the ek unless there are other wdependent Dacis 1o render the
Seiahio).
Coaupta gores SOCS T amd accainnany e rend

)

oten e Sl TS i cotn tesiimony corrohanates her Bearsany sutements, the bonistrap-

resunns dnsobved, The hearsay staement S0l has 0o vuaraniee o0 enaihin
tl ahie ohld.
SHerirang voState, SO MO 20 TR NG N WL 2 N0 T 09T see also Fhomas v Sate

v RN

GOPTIOVTTU 2SN W 2T T "v Ealale aliempis to ad i BNy sharement ol in-
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908.03(24) and Y08.043(0) of the Wisconsin Rules ot Evidence. ' The exeep-
ton, which parallels rules S803(24) and I04(b)S) ot the Federal Rules of
Evidence,”' admits hearsay statements talling outside the enumerated excep-
tions if lhey possess “‘ompdrame circumstantial guaraniees of trustwortiua.
ness.” T

"""" The Wisconsin courts have cmploved the residual approach to go bevond
the limits of the spontancous exclamation exception and, like the Michican
courts, have fooked Yor indicia of rehability more suitable tor youny children.
In Bertrung v. State,* the Supreme Court of Wisconsin admitted the hearsay
statement Of a nine-vear-old victim made two days atter she was seaually
assaulted by the detendant.'** In, assessing the trustworthiness ot the state-
ment, the court looked at the age of the child,'*" the nature of the assault,***
the presence of physicai evidence of the assault,:* the telationship of the child
o the defendant.'** and the sponianeity of the statement.”’

" Because of its tlexibility. the residual exception is superior to the judicial
approaches to chiid hearsay staicnients examined thus rar. Unlike the excited
utterance exception, the rule ailows the court to look to indicia of reliability in
addition to spontaneity, which by itseit does not speciiicallv address the
special nature ot sex abuse cases.'** Moreover, the restdual approach requires
that these indicia be independent of the hearsav statement, thereby preventing
the bootstrapping problems of the tender vears exception. >

vear-old mentalls dericient sictim of rape under rude BSOSO conrt allows statement i s i
PrIor consistent statement ander BOS 0 L)

T420 Borh rades staes N snatement ot speathically covered byany of the toterong oveep-
tons but having comparable areamstanoal vuarantees ot trustworthiness [is adunssibled, ™ Wi,
R EPvid 90N 03240 905.00510), Rule w08 0324 apphes whether o not the declarant is e analhie
To tesiiyg rule YOS 0S6) can be ased onty when the declarant s anavalable Cfobed, 1§ ad
SOI2H N0 cresiduad exceptions nnder the tederal rules).

1430 The Wisconain Rafes ot Tadence were madeled atter the Federal Ruales o Fadence, swee

Wiso R Pad, 39 W0 20 Ry dboreword by Chiet Jastrce Huollowsy; the tederad advisan
comnittee notes to the Poderal Rules were acvordimedy mcluded tor ironmnanonad purpeses, see
W ar K2

P W) R Bonds 9oN 0324y, vos Qd5(6),
~p 145, 50 Wis. 2d 702, 184 N.W.2d 867 (1971).
Lo W TOS, IS NCOW 20 e xTo

1470 I e 700, IS NCOW 24 gt sew,
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149 L.

150, L
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deternnong the admssitubioy ot o chidd's sictement. IdL ar O3, 184 NOW 2d a0 870
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2. Inadequacy of the Residial Exception. Despite the potential applica-
tion of the restdual exception o child hearsay statements in child sex abuse
cases, the availability of the exception s sharply limited. The exception was
never intended 1o create fornal class exceptions to the hearsav rule and cannot
be applied to child hearsay statements as a group '™ Ratncr wnded to
be used rarely and ouly in exceptional circumstances. > Thus. the mere avail-
ability ot the residual exdeption does not guarantee that courts will not resort
to the more traditional anabvses that thus far have proved inadeqguate.t™

Even if the residual approach is used in the form ot a class exception tor
chtld fearsay statements, there is greatr potential for judicial abuse ot discre-
tion, Hovond requiring the presence of circumstantial guarantees ot trustwor-
dhiness, the exception, as it existy in Wisconsin, provides no guidance to the
cotits i considering the special circumstances of these statements. " The
open-ended nature of the restdual approach s simply not suited for class
excenions, including child hearsav statements in sex abuse cases. These excep-
rions require more particubarized standards of need and trustworthiness, '™

1V. SOLUTION: WASHINGTON STATUTORY EXCEPTION

The unigue nature of child sex abuse cases imposes rigorous demands on
courts when assessing the admissibitity of chiid hearsay statements. Not only
vt ihe courts be sensitive to the eritical need for these statements, Y bu
they miust also address the various reliability problems posed by the state-

Imn ' This is essential it the underlving principles of the hearsay rule are o
e .r.nln\\cd"" and the detendant’s rights under the confrontation clause

PR30 Sce Wine RO BEvidl 90803028 tederal advisors commitree note, 39 Wik, 2d R3ot- 62
1970 rexeeption does not contemplate an unteticred exercise of judicial discretion; o should be
used oty 1o treat stew and presently unanucipated situapons).

FSE0Sce Wi Ry deved s 9080324 tederal advisory committee note, 39 Wis, 24 R301-02
ST C S Rep Nod 1277 9%d Cong,, 2d Sess, 20, reprinted i 1974 UUS0 Code Cong, &AL
New, Ol Tano 0 Lhe residual exceptions are not meant to authorize major judiciad revisions ot
the hearsay rule 00 T 4 A ensian’s BEadenee, supra note 23, € R032H[0L], at SO3296
crinpbasis addedy

Coneress Jid not wist to see the coutis creitte pow, formal exceptions to the hearsay rule

cnLont By e tormal method ot promualeanon by the Supreme Court subyect to the veto

S Conuress L] tcauthorieed edinvduad cave decisions admiting hearsay not within

the precise bounds of arecovnsad eaeeption,

Py Nee suped notes T2 10 and accompanying e,

P Nee W R Baadl 908 a3 20 and 9o 045 10). Endeed, some commentators hianve nored
e oy as opposed o classapphication af the federal residnal escepoon, which s more

Il ]

Gefaned Dt Woasconsi connterpaat, e eadted rowadeiv vanvine staoadards ot tisiworin

v need o the ciarits See Y asser Stranenhatie Fleansons T he Resadoal Paceprions (o
e Beosay Ruabe, D Tens Tech Do Rev 3870507 0603 04 (1980 Note, Fhe Restdual Faceptions
P cbearsay Rude o the Feacrar Rutes o Dyidence: N Ondical Eyammation, W Ruteers o Res
[ (l‘) N1l abso \«m,. The Federat Courte and vhie Carenall Flearsay baweptions, 13
Woovec b Rey Died BITT Ty crccommendinge that tal courts” diserenion sieder the reseduoad
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protected.’™ None of the approaches examined above, however, has ade-
quately met these demands. '

An approach that properhy addresses the aeed Tor children’s hearsay
statements, realisticatly and effectively ensures their trustworthiness, and
poses no threat to defendants” rights, s found in a newly enacted Washington
statute. The statuie ostablishes w specitic heansay aaeeption for child declar-

ants i osen abuse chses:

A statement made by a child when under the age of ten describ-
g anv act of sexual contact pertormed with or on the child by
another, not otherwise admissible by statute or court rule, 1s adns-
sible in evidence in criminal proceedings in the courts ot the state of
Washington if: ’ '

(D The court finds, in a hearing conducted outside the presence
of the jury that the time, content, and circumstances ol the state-
ment prosude suftictent indicta or rehabiiity: and

{2y The child either:

(:) Testifies at the proceedings: or

() Is unavailable as a witness: Provided, That when the chiid is
unavailable as a witness, such statement may be admitted only 1t
there is corroborative evidence ot the act.

A statement may not be admitted under this section unjess the
proponent of the scatement makes Known (o the adverse party his
mmiention o otter the statement and the paracalars ot the starement
suificiently in advance of the procecdings o provide the adserse
party with o fuic opporiunity to prepars 1o meet the statement.

AL Analvsiy op Washington Statutory Fxception

The Washington exception addresses the special nature of child hearsay
statements M osex abuse cases i several wavs. First, unlike the spontancous
exclamation exception, admissibility is not conditioned upon the fulfillment of
one inflexible criterion of trustworthiness, ™ The exception permits the courts
fo look to other pertinent and persuasive indicia of reliability, indicia which
have in fact been recognized as suitable guarantees of trustworthiness in these
cases. ' This allows a broad range of reliable statements 1o be admitred thae

would otherwise be summarily excluded because they failed o meet the re-
quircments of the spontancous exclamation exception. For example, m Aee-
cham v, State, ' the court might have decided difterentyt” it instead ot

Focusing on spontaaciy, s attention had been divected o the taet tha there

TO20 See s notes V33 i acvotipancne tead
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1983} CHILD HEARSAY 1763
was pivsical evidence ot the assault'™ and that the detfendant had been seen
alone with the child around the time of the alleged crime.’™

While the exception permits the court to examine a variety of indicia
imdicating rehablity, 'hc -J\ccp[ion avolds the bootstrapping problcm ol the
tendoer vears exeeption. - The statute requires the court to examine not only
the content of the out-of-court declaration, but _the timc and circumstances
“surroundiiig (¢ statement as well.!"> Moreover, the exception requires the
presence ot corroborative cvidence if the child is unavailable to testify. 17

The Washington statute is also superior to the residual eseeption ap-
ot asy adopred in Wisconsin. The statute requires courts to ook tor
aiternative indicia of reliability if the statement talls outside all of the estab-
ilshed class exceptions.!”” [t theretore ensures that courts will not be limited ¢
rradivional hearsav analvses. The exception, in efrect, is a class one, intend cd

socrevent chitldrenTs hiearsay statements from being arbirrandy evaluated and
excluded. ™ The restdual exceprion, in contrast, does not provide this guaran-
ree of qudicial serutiny. Stace it was never intended as a catch-all for any class
O ~taienents, T there is no assurance that courts will not continue to resort to
the comventional—and thiwved—approaches.

In addition, the Washington exception mitigates the possibility ol judicial
umm of_discretion and provides detailed guidance to_the courts seeking 1o
apply it It Efescnbes Specific substantive rules to determine how child
hearsay statements should be assessed, as well as procedural rules governing

Finally, the statute goes to great lengths to preveat prejudice o _the the
detendant. All rulings om}emems must,
Under m\mc'ﬁearmg ol the jury.’* Given the

cntational nature of ¢hild sex abuse™ and the po(um.ll prejudicial effects of
fonndation testimony,'™ this additional requirement represents a significant

advinee over all the other approaches.

PTO Nercinim v S, 230 Iads ToTU L2, Te2 N 2d 247, 249 (1939 (phvsician tostitied as

Sooranes aind prios around the pebvis and sanna of the child).
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B. Constitutionality

[he Washington exceptiion was caretully dratred to avord anv contronta-
tion clause prodlems. ™ I fact, it appears 1o zo bevond the constitutional
requirements set forth by the Supreme Court ¥ The exception demands that
the hearsay statenient contan **sutticient indicia of reliabiiity’ " whether or not
the child is available to testitv.'> Suchh indicia have been required bv the
Supreme Court only when the declarant is unavailable.'** {f the declarant
testifies, the sixth amendment imposes no such standard of trustworthiness., ™
In addition, the Washington exception requires the concurreni presence of
corroborative evidence xt the child 1s unavailable to testify.'®® The Supreme
Court merely requires that the qtateme_m contain ‘‘adequate indicia of refiabil-
1't§/>,<";‘xhaébendent corroboration is_not necessary_under the confrontarion
(ﬂ'ﬁ_ﬁ?“ T

CONCLUSION
Thus far, courts have improperty analvzed the hearsay statements of
children 1 child sex abuse cases. N new anproach iy needed, one which iy
sensitive o the special circumstances of chibd sex abuse and s victims, This
Nore proposes that the newly caopted Wasiington statute serve s i model for
othier ~states. Using this approach not oy provides a means by which the
probhaiine s \lm of child hearsay sraiemenis can be cogentdy assessed, but aiso
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EXHIBIT C
HB 69
1/10/85

AN
SOCIAL AND REHABILITATION SERVICES ) January 9, 1985
Norma Harris, Administrator
. COMMUNITY SERVICES DIVISION

LY

TESTIMONY ON HB 69 "Sc{fpbo‘zf_

REDUCES TRAUMA TO CHILD
by keeping child out of court
by keeping child from having to confront the parents

by reducing number of times child must repeat story
in a non-therapeutic setting

TIncreases chances of prosecution/conviction

County attorneys are reluctant to prosecute, either
criminally or civilly with only young victim's testimony

Will increase chance of perpetrator getting help because
of prosecution

Increases likelihood of child and family staying together becaus
child is not forced to confront family in public

kh



) EXHIBIT D
- WITNESS STATEMENT TR 1

1/10/85
- y
™ NAME__ . Aq) )¢ £ /{ mm EA BILL No. &g

ADDRESS FT/£5 57 f%[’b , (4 ALCY /)l7~  DATE /// 0/ %

WHOM DO YOU REPRESENT /~/7/21/(% 72#0454/,{)/, C)éj RITEX
- SUPPORT  (_— OPPOSE AMEND
PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
-
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EXHIBIT E

HB 69
WITNESS STATEMENT 1/10/85
NAME aﬁﬂoa}u Clevnenis BILL No._ HEZ 9

ADDRESS_ /g5 ¢/ érec/(wwdd@ Alefestg)  DATE
WHOM DO YOU REPRESENT _Lewirs % Clarks  (p . Atty
7

SUPPORT X OPPOSE AMEND

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Comments:
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WITNESS STATZEMENT

NAME %(/ﬂ Jﬂé\uﬂo BILL No. (3> 69

ApDRESS __fO Dox U 7o Nelpy o pate__ '~ /0- Y%
WHOM DO YOU REPRESENT  OI2 S
SUPPORT X OPPOSE AMEND

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Comments:

FORM CS-34
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VISITOR'S REGISTER

HOUSE JUDICIARY COMMITTEE

DATE 1/10/85

USE BILLS 106, 69, 50

SPONSOR
PLEASE PRINT YOUR NAME PLAINLY AND INCLUDE BILL YOU'RE INTERESTED
NAME RESIDENCE REPRESENTING SUP- ég
PORT | POS
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR LONGER FORM.

WHEN TESTIFYING PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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