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1.0 POLICY

It is the policy of the Judicial Branch that leaves of absence due to disability shall be requested by the employee and approved or disapproved by the supervisor consis​tent with requirements of policies relating to the type of leave requested. Nothing in this policy guarantees the approval or granting of leave requested. The Judicial Branch will approve a reasonable leave of absence, as provided in this policy, when maternity leave is requested. It is the objective of this policy to establish minimum standards for leave requests and approval, medical certification and reinstatement when an employee is disabled.  

2.0 DEFINITIONS

"Disability" is any illness, injury, or other condition, which prevents the employee from performing some or all of the duties of the position.  A disability may be the result of a short‑term illness or injury, pregnancy or childbirth, or industrial accident. "Disability" also includes, as provided in 49-2-101 and 49-3-101, MCA: 

a. A physical or mental impairment which substantially limits one or more of a person's major life activities;

b. A record of such an impairment; or,

c. A condition regarded as such impairment.

"Maternity leave" is a leave of absence granted to or required of an employee because of such employee's disability due to pregnancy.  It may be a paid or unpaid leave of absence. 

"Reasonable accommodation" in accordance with section 504 of the Rehabilitation Act of 1973 and Title I of the Americans with Disabilities Act of 1990:

a. Modifications or adjust​ments to a job application process that enable a qualified applicant with a disability to be consid​ered for the position such qualified applicant desires;

b. Modifications or adjustments to the work environment, or the manner or circumstances under which the position held or desired is customarily performed, that enable a qualified individu​al with a disability to perform the essential functions of that position; or

c. Modifications or adjustments that enable an employee with a disability to enjoy equal benefits and privileges of employment as are enjoyed by other similarly situated employees without disabilities, unless the accommodation would impose an undue hardship on the department.  

3.0 PROCEDURE
An employee shall request leave of absence due to disability and comply with applicable rules and Judicial Branch policy relating to the type of leave requested.  Leaves of absence due to disability may include the approved use of sick leave, annual vacation leave, compensatory time, leave of absence without pay, and other accrued paid leave or a combination of these leaves. The Family and Medical Leave Act may also cover a disability or maternity leave.

a. The supervisor will approve or disapprove requests for leaves of absence due to disability consistent with this policy, other applicable state rules and established procedures for requesting leaves of absence.  The supervisor may require the employee to produce evidence of the need for leave of absence before leave is approved or at any time during the leave.  

b. When approving leaves of absence due to disability, the supervisor may approve a combination of paid leave and leave of absence without pay in a workweek, for example, 20 hours of paid sick leave and 20 hours of leave of absence without pay.

c. Requirements to self-pay insurance premiums for an employee on leave of absence without pay due to a disability are found in the state employees health benefits plan document issued by the Employee Benefits Section, State Personnel Division, Department of Admin​istration. The Family and Medical Leave Act will affect benefit payments if the employee is covered.
d. Reinstatement from leave shall be determined on a case‑by‑case basis, consistent with the applicable policy relating to the type of leave taken.  If the leave is a result of a disability due to pregnancy or childbirth, the reinstatement requirements of 49‑2‑310 and 49‑2‑311, MCA, the Montana Maternity Leave Act, apply.
3.1  MEDICAL CERTIFICATION  

An employee who requests leave due to disability may be required to provide medical certification specifying that the disabling condition requires a leave of absence.  The employee in accordance with the Family and Medical Leave Act policy and procedure, sick leave policy, and this policy shall obtain medical certification.

An employee who requests more than one calendar week of leave due to disability shall provide medical certification.  The supervisor may require medical certification at any time before or during the leave and may require recertification, except as described in the maternity leave section of policy.

a. The medical certification shall identify the illness or condition and estimate the length of time off needed before the employee will be fit to return to work.

b. The supervisor may require an employee who has been injured on the job to provide medical certification consistent with this policy for purposes of approving leave or continued employment.  

c. At the end of a leave of absence due to disability, a supervisor may require an employee to provide medical certification that the employee is fit to perform the duties of the position.  

3.2 MATERNITY LEAVE   

An employee may request leave for a pregnancy‑related disability that occurs before the birth of a child.  Leave must be requested and approved or disapproved consistent with this policy, the Montana maternity leave act found at 49‑2‑310 and 49‑2‑311, MCA, and the Family and Medical Leave Act policy if applicable. The employer, consistent with stated policy, may require medical certification for such leave.

a. Six calendar weeks after the birth of a child shall be considered a reasonable period of recovery from a temporary disability resulting from childbirth.

b. An employee shall not be required to obtain medical certifi​cation of a temporary disability for the initial six calendar weeks of leave following the birth of a child.  If the employee requests leave due to disability, which exceeds six calendar weeks, the employee shall obtain medical certification that the additional leave is necessary. 

c. The supervisor may require notification from the employee that the employee plans to take a leave of absence after the birth of the child.  The notification may include the anticipated length and types of leave the employee plans to take.

d. Nothing in this rule prohibits an employee from voluntari​ly returning to work sooner than six calendar weeks after the birth of a child, except where the employee is determined to be medically unfit in accordance with this policy.

e. Other requirements for the administration of maternity leave are found at 49‑2‑310 and 49‑2‑311, MCA, the Montana maternity leave act, and in rules adopted by the human rights commission, department of labor and industry, found at ARM 24.9.1201 et seq.

f. A permanent employee who is adopting a child or who is a birth father may request parental leave immediately following the child's birth or placement for adoption as provided in the parental leave statute.  An employee may request the use of additional leave consistent with rules and policy applicable to the type of leave requested.
 

3.3 DISABILITY RETIREMENT  

An employee who is disabled may be eligible for a disability retirement through the public employees' retirement administration or another applicable retirement system.  Requirements for the administration of the public employees' retirement system are found at 19‑3‑101 et seq., MCA, and ARM 2.43.101 et seq.
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