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0.0 POLICY

The Judicial Branch grants eligible employees sick benefits in accordance with 2-18-618, MCA. Nothing in this policy guarantees approval of the granting of such leave in any instance. The employer will judge each request in accordance with this policy. The objectives of this policy are to establish uniform procedures for calculating and granting sick leave benefits in accordance with 2-18-618, MCA.

2.0 DEFINITIONS  
"Abuse of sick leave" is misrepresentation of the actual reason for charging an absence to sick leave and may include chronic, persistent, or patterned use of sick leave.

"Break in service" is, as provided in 2‑18‑601, MCA, "a period of time in excess of 5 working days when the person is not employed and that severs continuous employment."  A break in service could result from a termination or resignation or could result from an absence of more than 5 working days in a row without an approved leave of absence.

"Continuous employment" is, as provided in 2‑18‑601, MCA, "working within the same jurisdiction without a break in service of more than 5 working days or without a continuous absence without pay of more than 15 working days."  An approved continuous leave of absence without pay exceeding 15 working days does not constitute a break in service.

"Immediate family" is the employee's spouse and any member of the employee's household, or any parent, child, grandpar​ent, grandchild, or corresponding in‑law.

"Jurisdiction" is the extent of authority of any state or local government entity within which the limits of authority or control may be exercised.  State government is a single jurisdic​tion.

"Qualifying period" is a 90‑calendar day period an employee must be continuously employed to be eligible to use sick leave credits or to be eligible for a lump sum payment upon termination for unused sick leave credits.

"Sick leave" is, as provided in 2‑18‑601, MCA, "a leave of absence with pay for a sickness suffered by an employee or a member of the employee’s immediate family or a permanent state employee who is eligible for parental leave under the provisions of 2‑18‑606, MCA."

"Sick leave credits" are the earned number of sick leave hours an employee is eligible to use upon completion of the qualifying period.

"Transfer" is, as provided in 2‑18‑601, MCA, "a change of employment from one agency to another agency in the same jurisdiction without a break in service."

3.0 PROCEDURE  

An employee may use sick leave credits for:


a. Illness;


b. Injury;


c. Medical disability;

d. Maternity‑related disability, including prenatal care, birth, miscarriage, abortion, or other medical care for either employee or child;


e. Parental leave as provided in ARM 2.21.1001 et seq.;


f. Quarantine resulting from exposure to contagious disease;


g. Medical, dental or eye examination or treatment;

h. Necessary care of an immediate family member or, at the agency's discretion, another relative, for the above reasons; and,

i. Death or funeral attendance for an immediate family member or, at the agency's discretion, for another person.

3.1  ACCRUAL AND ELIGIBILITY FOR SICK LEAVE  

A permanent, seasonal, or temporary employee is eligible to earn sick leave credits.  Sick leave credits accrue from the first day of employ​ment.

 a. An employee must be continuously employed for the qualifying period of 90 calendar days to use sick leave;


b. Leave may not be advanced or taken retroactively;


c. Unless there is a break in service, an employee only serves the qualifying period once;

d. After a break in service, an employee must again complete the qualifying period to use sick leave;

e. A person simultaneously employed in two or more positions in the same or in different agencies will accrue sick leave credits in each position according to the number of hours worked.  Leave credits will be used only from the position in which the credits are earned and with approval of the supervisor or appropriate authority for that position;

f. Hours in a pay status paid at the regular rate will be used to calculate leave accrual.  Sick leave credits will not accrue for those hours exceeding 40 hours in a work week that are paid as overtime hours or are recorded as compensatory time hours.  A full‑time state employee shall not earn less than or more than the full‑time sick leave accrual rate provided by ARM 2.21.134, except as provided in this rule;

g. As provided in 2‑18‑618, MCA, "An employee may not accrue sick leave credits while in a leave-without-pay status.";

h. When an employee who has not worked the qualifying period for use of sick leave takes an approved continuous leave of absence without pay exceeding 15 working days, the amount of time on the leave of absence will not count toward completion of the qualifying period.  The approved leave of absence exceeding 15 working days is not a break in service and the employee will not lose any accrued sick leave credits or lose credit for time earned toward the qualifying period.  An approved continuous leave of absence without pay of 15 working days or less will be counted as time earned toward the 90‑day-qualifying period.
3.2 PAY PERIOD ACCRUAL OF SICK LEAVE CREDITS

As provided in 2‑18‑618, MCA, sick leave credits are "earned at the rate of 12 working days for each year of service" for full‑time employees and are prorated for part‑time employees. If an employee is regularly scheduled to work 80 hours or more in a bi‑weekly period:

a. The employee accrues 3.69 hours of sick leave credits a pay period; and,

b. The sick leave credits are to be rounded to two digits beyond the decimal point and carried in the employee's account in that configuration.

If the employee is regularly scheduled to work less than 80 hours in a bi‑weekly pay period or works intermittently:

a. The employee accrues .046 hours of sick leave credits for each hour worked; and,

b. Such sick leave credits are to be rounded to two digits beyond the decimal point and carried in the employee's account in that configuration.

Sick leave credits are earned at the end of each bi‑weekly pay period.  These sick leave credits may not be used until the start of the next bi‑weekly pay period.


There is no restriction as to the number of hours of sick leave credits that may be accumulated, nor to the number of accrued sick leave credits that may be used for a bona fide employee illness or disability, provided that the qualifying period has been completed. 

3.3 SICK LEAVE REQUESTS  

An employee will request sick leave through his/her direct supervisor: 

a. The employee's immediate supervisor or appropriate authority may require medical certification of sick leave charged against any sick leave credits.  The medical certification must be provided by a licensed physician or a licensed practitioner competent to treat and diagnose the particular illness or condition;

b. Provisions of the federal Family and Medical Leave Act and the Americans with Disabilities Act of 1990 each place limitations on the kinds of information which may be sought when medical certification is required.  The information required for medical certification should be job-related and consistent with business necessity.  It may indicate a need for the leave, length of the leave and the timing of the leave.  Seeking more  information than necessary to verify the leave request may violate the ADA;

c. A statement by a licensed physician or a licensed practitioner may also be required to certify that the illness of a family member requires the immediate supervision of the employee; 

d. Medical certification of a maternity‑related sick leave must be obtained in the same manner and under the same conditions as certification for other sick leave;

e. The documentation of requests for leave should contain sufficient detail so that improper use of sick leave credits can be discovered and corrected; 

f. Sick leave taken over a holiday may not be charged to an employee’s sick leave for that day; and

g. At the supervisor’s discretion, an employee who experiences an appropriate use of sick leave as defined in this policy while taking approved annual leave may be allowed to substitute accrued sick leave credits for annual leave credits. 

An employee who suffers an on-the-job accident may be eligible for workers’ compensation benefits. Pursuant to 39-71-736, MCA, an injured worker is not entitled to workers’ compensation benefits if the worker is receiving sick leave benefits. Sick leave may be used and counted toward the required six-day waiting period for compensation benefits. 

3.4 LUMP-SUM PAYMENT UPON TERMINATION

When an employee terminates employment, the employee is entitled to cash compensation for one‑fourth of the unused sick leave credits calculated at the employee’s current hourly pay rate. An employee must meet the 90-day qualifying period to be eligible for the cashout. 

As required by 2‑18‑618, MCA, "an employee who receives a lump‑sum payment . . . and is again employed by any agency shall not be credited with any sick leave for which the employee has previously been compensated."

The value of unused sick leave is computed based on the employee's salary rate at the time of termination.  Payment is the responsibility of the Judicial Branch.

As provided in 2‑18‑618, MCA, "accrual of sick leave credits for calculating the lump‑sum payment begins July 1, 1971."

a. Employees retain sick leave credits earned before July 1, 1971, if recorded by the agency prior to that date;

b. Sick leave credits earned prior to July 1, 1971, can be transferred between agencies, but
 are not eligible for lump‑sum payment when an employee terminates; 

c. Sick leave credits earned prior to July 1, 1971, must be used first;

d. Upon termination from one position where the employee works in more than one agency, the employee may, at the agency's discretion, transfer leave credits to the remaining position.  If the employing agency will not accept the transfer of credits, it is the responsibility of the agency from which the employee is terminating to cash out the employee, as provided in this rule; and, 

e. If both positions are in the Judicial Branch, the Judicial Branch may choose to either cash out credits accrued to the terminated position or transfer credits to the position the employee continues to fill.


3.5 TRANSFERS

If an employee transfers between agencies in the same jurisdiction, the employee shall not receive cash compensation for unused sick leave credits. In such a transfer the receiving agency assumes the liability for the accrued sick leave credits transferred with the employee. If a break in service occurs during a change in employ​ment between agencies, or the employee moves to another jurisdic​tion, the employee must receive a lump‑sum payment for accrued sick leave credits earned after July 1, 1971, and must begin anew the qualifying period at the new agency.  
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