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Vivian Allen 

Pro Se Objector 

P. O. Box 190278 

Hungry Horse, MT  59919 

Phone: (406) 885-7762 

 

IN THE WATER COURT OF THE STATE OF MONTANA 

CONFEDERATED SALISH AND KOOTENAI TRIBES-MONTANA-UNITED STATES 

COMPACT 

************************************* 

CASE NO. WC-0001-C-2021 

______________________________________________________________________ 

MOTION AND MEMORANDUM IN SUPPORT OF 

MOTION FOR SUMMARY JUDGMENT 

______________________________________________________________________ 

 

COMES NOW, Vivian Allen, Pro Se Objector, and submits this Motion and 

Memorandum in support of Motion for Summary Judgment. Objector Allen moves the 

Montana Water Court to reject the Water Compact of the Confederated Salish and 

Kootenai Tribes of the Flathead Reservation, Montana and the United States, 

(hereinafter Flathead Compact) based on several grounds. Each ground alone is 

sufficient to require rejection. 

A. SUMMARY OF THE ARGUMENTS 

The grounds that require rejection of the Flathead Compact are: 

1. The priority date of July 16, 1855, for water rights granted in the Flathead 

Compact is unsupported by the language of the Treaty with the Flatheads, &c. July 16, 

1855, aka, Treaty of Hell Gate, 1855, in that the treaty did not become effective until it 
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was ratified on April 18, 1859. 

2. The reserved water rights, i.e., Winters doctrine rights, is only of that water 

which is necessary for the activities described in the Treaty of Hell Gate, 1855. 

3. Only the uses that were in place as of the creation of the Treaty of Hell Gate, 

1855, are reserved water rights with a priority date of April 18, 1859. 

4. The confederated tribe, pursuant to the Treaty of Hell Gate, 1855, gave up all 

claims to water in the ceded lands, which includes all the off reservation water 

described in the Flathead Compact. 

5. When Montana became a state on November 8, 1889, all waters of the state 

of Montana became controlled by the state of Montana for public use, and as such, the 

Confederated Tribe's Winters doctrine/reserved water rights are only the rights the 

Confederated Tribe had as of November 8, 1889. 

6. When the federal government granted title to land to non-Indians on the 

Flathead Reservation, the Winters doctrine water rights passed with the land. 

7. All pre-July 1,1973 water rights claimed by the confederated tribe in the 

Flathead Compact, including, but not limited to, reserved water rights, that were not 

properly claimed by July 1, 1996, are deemed by the Montana Supreme Court to be 

abandoned rights and consequently cannot have a priority date prior to July 1, 1973. 

8. The Treaty of Hell Gate, 1855's prohibition on damaging property of citizens 

requires rejection of the Flathead Compact. 

9. The Flathead Compact violates Montana law in the following ways: 

a. The Flathead Compact does not provide for equitable division and 

apportionment. 

b. The Flathead Compact provides no showing that the water rights granted 

therein do not negatively impact prior appropriators. 

c. There is no requirement in the Flathead Compact that there be a showing of 
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actual use of the water rights granted therein. 

10. The Flathead Compact violates ex post facto laws to the extent it impacts 

current water rights. 

The Montana Water Court should reject the Flathead Compact. Thereafter, each 

separate claim for a water right contained therein should be adjudicated, applying the 

same standards that the Montana Water Court applies to all claims for water rights 

within the State of Montana. Furthermore, the priority date should never be earlier than 

the date that actual use began. 

B. BACKGROUND INFORMATION 

1. ARIZONA V. NAVAJO NATION 

The United States Supreme Court in Arizona v. Navajo Nation, 599 U.S. ___ 

(2023), dealt with the question of whether the United States had an affirmative duty 

under the treaty of 1868 to take steps to secure water for the Navajos. In deciding that 

the United States does not have an affirmative duty to secure water for the Navajos, the 

Supreme Court examined "reserved water rights," i.e., water recognized pursuant to 

Winters v. United States, 207 U.S. 564, 576-577 (1908). In Winters, the Supreme Court 

determined that even though a treaty did not mention water rights, as is the case with 

the Treaty of Hell Gate, 1855, there are nonetheless water rights that were intended to 

be included therein. 

The Supreme Court in Arizona v. Navajo Nation held that the language "reserved 

water rights" is "shorthand for the water rights implicitly reserved to accomplish the 

purpose of the reservation." Arizona v. Navajo Nation, (slip op at 2), citing both Winters 

and Cappaert v. United States, 426 U.S. 128, 138 (1976). In its analysis the Court 

stated, applying the Winters doctrine, that "Under the Winters doctrine, the Federal 

Government reserves water only 'to the extent needed to accomplish the purpose of  

the reservation.'" (emphasis added) Id. (slip op at 4), citing Sturgeon v. Frost, U.S. ____, 
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____ (2019) (slip op at 13) and United States v. New Mexico, 438 U.S. 696, 700-702 

(1978). 

In Arizona v. Navajo Nation, the Supreme Court looked to the language of the 

treaty to determine obligations under the treaty. The Court held that federal courts 

"must adhere to the text of the relevant law--here the treaty." The Court also stated, 

citing Choctaw Nation v. United States, 318 U.S. 423, 432 (1943), "Indian treaties 

cannot be rewritten or expanded beyond their clear terms." Arizona v. Navajo Nation, 

(slip op at 8-9). The Court further held that "it is not the Judiciary's role to rewrite and 

update this 155-year-old treaty." Id. 

Finally, the Court noted, "it is not surprising that a treaty ratified in 1868 did not 

envision and provide for all the Navajos' current water needs 155 years later, in 2023." 

Id. (slip op at 10). The Court then noted that tribes seeking more water rights than 

covered by the Winters doctrine, "may be able to assert the interests they claim in  

water rights litigation, including by seeking to intervene in cases that affect their 

claimed interests." Id. (slip op at 12). 

2. THE TREATY OF HELL GATE, 1855 

Pursuant to the terms of the Treaty with the Flatheads, &c. July 16, 1855, aka, 

Treaty of Hell Gate, 1855, the confederated tribe of Indians "hereby cede, relinquish, 

and convey to the United States all their right, title and interest in and to the country 

occupied or claimed by them . . ." Article I, Exhibit B at p 1. The treaty goes on to 

describe a great swath of land which was ceded, relinquished and conveyed with all 

rights, title and interest that includes, inter alia, the Flathead Valley, and the Flathead 

River drainage area. See Exhibit A. (Attached to the Eighteenth Annual Report of the 

Bureau of American Ethnology, 1899.) The land designated as 373 is the land ceded by 

the confederated tribe. 
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From this ceded land, Article II, Exhibit B at pp 1-2, reserved lands were to be 

set apart "for the exclusive use and benefit of said confederated tribes as an Indian 

reservation." These reserved lands are known as the Flathead Reservation. The land 

designated as 374 is the Flathead Reservation. Exhibit A. 

Article III, Exhibit B at p 2, gave to the confederated tribes "exclusive right of 

taking fish in all the streams running through or bordering said reservation . . ." It also 

gave the right to the Indians "of taking fish at all usual and accustomed places, in 

common with citizens of the Territory . . ." Id. 

Article IV, Exhibit B at pp 2-3, describes what the United States will give to the 

tribes in exchange for the cession of land and all the associated rights thereto. The 

United States agreed to pay the confederated tribes of Indians $120,000 over a period 

of 20 years. In addition to this payment of $120,000, in Article V, Exhibit B at p 3, the 

United States, inter alia, agreed to build a school and provide for free education for 

Indian children. It also agreed to build and furnish a variety of shops, including 

blacksmith, carpenter, plough makers, etc. It also agreed to erect a sawmill and a 

hospital. The United States agreed that it would keep everything it build in repair and 

provide employees to carry out these provisions for a period of twenty years. 

Article V, Exhibit B at p 3, also required that the United States pay each of the 

tribes subject to the treaty, $500 dollars per year for a period of 20 years to be paid as a 

salary to the chief of each tribe and to erect "a comfortable house, and properly furnish 

the same and to plough and fence for each of them ten acres of land." 

Article VI, Exhibit B at p 3, provides that the President of the United States may 

assign lots, on the reservation land to tribal individuals and families subject to the same 

regulations as provided in the sixth article of the Treaty With The Omaha, 1854. Exhibit 

D at pp 2-3. In addition to laying out the requirements for tribal members to obtain and 

continue to own a patent on the land, Article 6 of the Treaty With The Omaha, 1854, 
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Exhibit D at p 3, states that the remainder of the land may be sold for their benefit. 

Article VII, Exhibit B at p 3, provides that the annuities paid to the confederated tribes of 

Indians shall not be taken to pay the debts of individuals. 

Article VIII, Exhibit B at pp 3-4, states that the "aforesaid confederated tribes of 

Indians acknowledge their dependence upon the Government of the United States." 

Article VIII goes on to state that the confederated tribes of Indians "promise to be 

friendly with all citizens thereof (the United States), and pledge themselves to 

commit no depredations upon the property of such citizens." Exhibit B at p 3. Article 

VIII further provides that "the property taken shall be returned, or in default thereof, or 

if injured or destroyed, compensation may be made by the Government out of 

annuities." Id. 

Article IX, Exhibit B at p 4, deals with excluding alcohol from the reservation. 

Article X, Exhibit B at p 4, protects the confederated tribes of Indians from certain claims 

made by the Hudson Bay Company. Article XI, Exhibit B at p 4, states the possibility 

that the Bitter Root Valley may be a better alternate site for the reservation to be 

determined by the President of the United States. Article XII, Exhibit B at p 4, states 

that the treaty shall be "obligatory upon the contracting parties as soon as the same 

shall be ratified by the President and the Senate of the United Stated." It was ratified by 

the Senate on March 8, 1859, and Proclaimed/Signed by President James Buchanan 

on April 18, 1859. Exhibit B at p 5. 

C. GROUNDS FOR REJECTING THE FLATHEAD COMPACT 

1. The priority date of July 6, 1855 for all the water rights granted in the 
Flathead Compact, is unsupported by the language of the Treaty of Hell Gate, 
1855. 

The Flathead Compact sets the priority date for all the water rights allowed by 

the Compact as July 16, 1855, as the date the Treaty with the Flatheads, &c. 1855, aka 

The Treaty of Hell Gate, 1855, was agreed to by Superintendent of Indian Affairs Isaac 
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I. Steven and the confederated tribes. However, by the terms of the agreement, the 

Treaty of Hell Gate, 1855, did not become obligatory upon the contracting parties until 

April 18, 1859, the date it was signed by President Buchanan. Article XII, Exhibit B at p 

4, states: " This treaty shall be obligatory upon the contracting parties as soon as the 

same shall be ratified by the President and the Senate of the United States." It was 

ratified by the Senate on March 8, 1859 and signed by President Buchanan on April 18, 

1859. Id. at p 5. Consequently, there should be no priority date on any water right 

whatsoever before April 18, 1859. Having the wrong priority date requires rejection of 

the Flathead Compact in its entirety. 

2. The reserved water rights, i.e., Winters doctrine rights, is only of that 
water which is necessary for the activities described in the Treaty of Hell Gate, 
1855. 

Pursuant to Arizona v. Navajo Nation, because there was no mention of water 

rights in the Treaty of Hell Gate, 1855, the reserved water right, i.e., the Winters water 

rights that are deemed included in the treaty, is the water "needed to accomplish the 

purpose of the reservation." Arizona, 599 U.S. ____ (2023) (slip op at 2). The question 

then becomes: What was the purpose of the Flathead Reservation as set forth by the 

Treaty of Hell Gate, 1855? Arizona v. Navajo Nation, (slip op at 8-9) requires that we 

look to the language of the treaty to make this determination. Based on the language 

of the Treaty of Hell Gate, 1855, the purpose of the reservation was to confine the 

confederated tribes onto a tract of land, giving them the ability to have a subsistence 

lifestyle thereon, so that they would do no harm to the settlers in the area. See Exhibit 

B, Articles I, II, III, V, VI, and VII, at pp 1-4. 

To determine the water needed to fulfill the purpose of the treaty, i.e., the water 

rights that would have a priority date of April 18, 1859, we must look to the language of 

the Treaty of Hell Gate, 1855. Arizona v. Navajo Nation, (slip op at 8-9). The Treaty of 
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Hell Gate, 1855, refers to: fishing in Article III, farming, fencing and building houses in 

Article IV; schools, hospital, tin and gun shop, carpenter shop, and wagon and plough 

maker's shops in Article V. Exhibit B at p 2-3. Consequently, the water rights the 

confederated tribe had, as conferred by the Winters doctrine, was enough water to 

provide for household use, whatever was needed to run the shops, as well as for 

fishing and farming for the Indian occupants on the Reservation as of April 18, 1859. 

Only those water rights have a priority date of April 18, 1859, the date of ratification of 

the Treaty of Hell Gate, 1855. The remainder of the water rights claimed in the 

Flathead Compact are not, pursuant to Arizona, Winters reserved water rights. 

Pursuant to Montana law, those water rights would have a priority date as of the date 

of actual use, once it is shown that such water right claimed will not adversely affect 

water rights of a prior appropriator. MCA 85-2-311 (1)b. In that the Flathead Compact 

does not distinguish between Winters reserved water rights and non-Winters reserved 

water rights, the Flathead Compact must be rejected. 

3. Only the uses that were in place as of the creation of the Treaty of Hell 
Gate, 1855, are the uses that would have a priority date of April 18, 1859. 

a. In Winters the uses of the land that were considered by the Supreme Court 

were uses that were in place as of May 1, 1888, the date the treaty was ratified, i.e., 

hunting, grazing and agriculture. Winters v. United States, 207 U.S. 564 (1908). See, 

also, Arizona v. Navajo Nation, slip op at 2, 4, 8-9, 10, and 12. By contrast, in the 

instant action, the uses being made of the water in the Flathead Compact are, inter alia, 

two hydroelectric dams, wetland preservation and even a claim to to 90,000 AFY (acre 

feet per year) of water to be stored in the Hungry Horse Reservoir, as well as any use 

whatsoever that a tribal member or the Tribe makes of the water and water used in 

modern irrigation practices. Of these, only irrigation of the land was even contemplated 

when the Flathead Reservation was created in 1859. 
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In interpreting the treaty, it is appropriate to consider what people 

knew/expected as of the time of the treaty. See, Arizona v. Navajo Nation, slip op at 8-9, 

holding that the courts must adhere to the relevant treaty, stating "Indian treaties 

cannot be rewritten or expanded beyond their clear terms." Consequently, the court 

must determine the uses to which water was being put as of the date of the treaty. Even 

in its 1908 opinion, the Supreme Court in Winters considered only what was the usual 

use of land as of that date, i.e., grazing, hunting and agriculture, definitely not 

hydroelectric dams and wetlands preservation and water to be stored in a Bureau of 

Reclamation dam constructed in 1953, 85 miles from the reservation, or modern 

irrigation practices. These uses are outside the purview of the Winters doctrine in that 

they were not contemplated in 1855, requiring rejection of the Flathead Compact which 

does not distinguish between Winters doctrine water rights and non-Winters doctrine 

water rights. 

b. To hold that the penumbra of the 1855 treaty includes any and all uses 

whatsoever that the Confederated Tribe could ever contemplate, as is depicted in the 

Flathead Compact, would require the conclusion that the Indian Tribes in Montana 

have a claim to all the waters of the State of Montana with a priority date as of the date 

of their respective treaties. This would necessarily make Montana’s becoming a State in 

1889 a farce. Montana would essentially be a state, a state dependent on its waters, 

without any right to its waters. The only people of the state of Montana who would 

have enjoyment of the waters of the state would be the Reservation Indians. Being 

contrary to Montana's admission into the United States as a State on November 8, 

1889, the Flathead Compact must be rejected. 

4. The Confederated Tribe gave up all claims to water in the ceded lands, 
which includes all the off-reservation water described in the Flathead Compact. 

When the confederated tribe of Indians ceded the land described in Article I of 
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the Treaty of Hell Gate, 1855, it ceded, relinquished and conveyed all right, title and, 

interest therein. See Article I, Exhibit B at p 1, which states, "The said confederated 

tribe of Indians hereby cede, relinquish, and convey to the United States all their right, 

title, and interest in and to the country occupied or claimed by them, bounded and 

described as follows . . . " See, Exhibit A. Area 373 is ceded lands which includes 

Area 374. Area 374 is the Flathead Reservation which is lands "reserved from the 

lands ceded, for the use and occupation of the said confederated tribe." Article II, 

Exhibit B at pp 1-2. When the confederated tribe of Indians ceded the lands, they 

ceded "all right, title and interest" to the water on those lands. To allow the 

confederated tribe to now claim the waters on those lands with a priority date as of the 

date of their ceding their interest in those waters, is a direct violation of the Treaty of 

Hell Gate, 1855. The Flathead Compact must be rejected. 

5. When Montana became a state on November 8, 1889, all waters of the 
state of Montana became controlled by the state of Montana for public use, and 
as such, the Confederated Tribe's Winters doctrine/reserved water rights are only 
the rights the Confederated Tribe had as of November 8, 1889. 

Montana became a state on November 8, 1889. In the 1889 Montana 

Constitution, § 15, the State of Montana claimed all water, "now appropriated, or that 

may hereafter be appropriated" in the state to be held for a public use. Exhibit C at 2. 

This was reiterated in the 1972 Montana Constitution, Article IX, Section 3. WATER 

RIGHTS. (3) which states, 

All surface, underground, flood and atmospheric waters within the boundaries 
of the state are the property of the state for the use of its people and are subject 
to appropriations for beneficial uses as provided by law. (Emphasis added.) 

Consequently, the water rights that were granted to the confederated tribes 

pursuant to the Winters doctrine was only for the water usages that were in place as 

of November 8,1889. As of that date, all other waters of the great State of Montana 

were owned by the state to be held for a public use. Consequently, in order to 
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determine the reserved water rights the confederated tribe had pursuant to the 

Winters Doctrine, the water usage as of November 8, 1889 must be ascertained. 

That is the water rights the confederated tribe has with a priority date of April 18, 

1859. Because the Flathead Compact did not make this determination, it must be 

rejected. 

6. When the federal government granted title to land to non-Indians on the 
Flathead Reservation, the Winters doctrine water rights passed with the land. 

The Constitution of the State of Montana, ORDINANCE NO. 1., 1889, Second, 

Exhibit C at pp 3-4, provides: 

[T]he people inhabiting the said proposed state of Montana, do agree and 
declare that they forever disclaim all rights and title to the unappropriated public 
lands lying within the boundaries thereof, and to all lands lying within said limits 
owned or held by any Indian or Indian tribes, and that until the title thereto shall 
have been extinguished by the United States, the same shall be and remain 
subject to the disposition of the United States, and said Indian lands shall remain 
under the absolute jurisdiction and control of the congress of the United States. 
 
Ordinance No. 1., Second, did not in any way amend § 15 of the 1889 

Constitution of the State of Montana that provides that all the waters of the state shall 

be held for a public use by the State of Montana. It merely dealt with title to the land. 

Consequently, the State of Montana controls/owns all waters in the state as of its date 

of admission as a state, November 8, 1889, including the waters on federal lands, 

including the waters on Indian Reservations. 

Ordinance No. 1, Second, made it clear that the people of the state of Montana 

could not hold title to the lands on Indian Reservations within the state until or unless 

the United States had extinguished the Indian's or Indian Tribes' claim to the land. See 

also, Exhibit D at pp 2-3, Treaty of the Omahas, 1854, Article 6, to which the Treaty of 

Hell Gate, 1855 is subject, that also indicates that portions of the reservation may be 

sold. This is what happened with all the non-Indians who became owners of land on 
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the Flathead Reservation. See Openings and Sales of Indian Lands, Section (4) 

Flathead Indian Reservation, Mont., electronically filed, November 20, 2023, and 25 

USC 404. 

Consequently, another fatal flaw of the Flathead Compact, requiring it’s 

rejection, is that it fails to address the Winters doctrine water rights, with the 

corresponding priority date of April 18, 1859, that passed with the land to those non-

Indians who bought land on the Flathead Indian Reservation. See, Schutter v. State of 

Montana Board of Land Commissioners, ¶¶ 21-26, DA 23-0314, decided April 30. 2024, 

in which the Montana Supreme Court discusses how a water right becomes appurtenant 

to the land, and thereafter passes with the land. 

7. All pre-July 1, 1973 water rights claimed by the Confederated Tribe in the 
Flathead Compact that were not properly claimed by July 1, 1996, are deemed by 
the Montana Supreme Court to be abandoned rights and consequently cannot 
have a priority date prior to July 1, 1973. 

MCA 82-2-212 includes an order by the Montana Supreme Court. It provides 

that "every person" including "any Indian or Indian tribe" that claims "an existing right 

to the use of water arising prior to July 1, 1973, is ordered to file a statement of claim 

to that right with the department no later than June 30, 1983." That date was extended 

to July 1, 1996, by MCA 85-2-221 (3). The Supreme Court order states in bold and all 

caps, "FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL RESULT IN A 

CONCLUSIVE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED WATER 

RIGHT HAS BEEN ABANDONED." To the extent the Flathead Compact contains 

therein claims for water rights with priority dates before July 1, 1973, that have not 

already been claimed pursuant to MCA 85-2-212, and MCA 85-2-221, such water 

rights are deemed conclusively abandoned. Those water rights, as a matter of law, 

cannot have a priority date prior to July 1, 1973. 

Any and all water rights claimed in the Flathead Compact by the Confederated 
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Tribes that were not properly claimed pursuant to MCA 82-2-212 are deemed, as a 

matter of law, to be abandoned. That includes reserved water rights. MCA 82-2-212 

does not make an exception for water rights claims of Indians or Indian tribes, but 

rather specifically includes them. In that a priority date of July 16, 1855 is claimed for 

all the water rights set forth in the Flathead Compact, the Water Court should require 

proof that these water rights were properly claimed pursuant to MCA 82-2-212. Those 

water rights not properly claimed are deemed abandoned as of July 1, 1973, and 

consequently, cannot, as a matter of Montana law, have a priority date prior to July 1, 

1973. To hold otherwise would be a violation of MCA 82-2-212 as well as of Article II, 

Section 4 of the Montana Constitution, which prohibits discrimination based on culture 

or social origin. Because the Flathead Compact does not reveal proof that the water 

rights claimed therein were not abandoned, it must be rejected. 

8. The Treaty of Hell Gate, 1855's prohibition on damaging property of 
citizens requires rejection of the Flathead Compact. 

The Treaty of Hell Gate, 1855, Article VIII, Exhibit B at p 3, provides that the 

confederated tribes of Indians "promise to be friendly with all citizens" of the United 

State, "and pledge themselves to commit no depredations upon the property of such 

citizens." This language, inter alia, requires that the confederated tribes not interfere 

with the rights of all Montanans to equitable enjoyment of the waters of the state. This 

promise necessarily requires compliance with MCA 85-2-701 which dictates equitable 

apportionment of water rights within the state of Montana among the people of the 

state and the Indian tribes. This promise of The Treaty of Hell Gate, 1855, also requires 

a showing that all water rights claimed by the confederated tribe do not negatively 

affect the property of citizens of the United States, i.e., Montanans. Furthermore, 

pursuant to MCA 85-2-701 (1), it is the legislative intent of the Montana Legislature to 

provide for the "equitable division and apportionment of waters between the state and 
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its people and the several Indian tribes claiming reserved water rights within the state." 

If the water rights set forth in the Flathead Compact, negatively affect property of 

citizens of Montana, including property values, then such water rights violate the Treaty 

of Hell Gate, 1855, Article 8. See, Schutter v. State of Montana Board of Land 

Commissioners, ¶ 35, DA 23-0314, decided April 30. 2024, in which the Montana 

Supreme Court acknowledged the value to water rights. To the extent that the 

Flathead Compact negatively affects the property or its value due to loss of water 

rights, or lowering of the water levels on lakes or rivers, inter alia, of those people who 

own property on the Flathead Reservation, on the banks of the Flathead River or on the 

shores of Flathead Lake, it should not be approved. In that the Flathead Compact 

does not even address this issue, it should be rejected. 

9. The Flathead Compact violates Montana Law. 

a. The Flathead Compact does not provide for equitable division and 
apportionment. 

1. The legislative intent, when dealing with reserved water rights claims of the 

several Indian tribes claiming water rights within Montana, is for the compacts to 

provide for an "equitable division and apportionment of waters between the state and 

its people and the several Indian tribes claiming reserved water rights within the state." 

MCA 85-2-701 (1). The Flathead Compact is totally one sided. It does not take into 

consideration the people of Montana or the interests of the State of Montana. This can 

only be accomplished by the Water Court following the same procedures in assessing 

the Flathead Compact as it does for all other Montanans seeking water rights. 

2. Montana Constitution, Article IX Section 3, Water Rights,1972, provides that 

"all surface, underground, flood, and atmospheric waters within the boundaries of the 

State are the property of the State for the use of its people and are subject to 

appropriation for beneficial use as provided by law." When such a huge water right is 



15 
 

granted to such a small portion of the population of the state of Montana, as is the 

case with the Flathead Compact, it is appropriate to determine whether such 

appropriation is fair for those Montanans who are not benefitting therefrom, or indeed 

who may suffer as a consequence of such a large appropriation. Such determination 

has not been made with regard to the Flathead Compact, mandating rejection thereof. 

3. The State of Montana owns and controls all the water within the state. 

Constitution of the State of Montana, § 15. The Confederated Tribe of Indians, as with 

everyone else wanting to claim a water right in Montana, must comply with MCA 

85-2-224 and MCA 85-2-101, which require equitable division and apportionment. 

See, also, MCA 85-2-701(1), which sets forth the legislative intent with regard to 

reserved water rights: 

(I)t is further intended that the state of Montana proceed under the provisions 
of this part in an effort to conclude compacts for the equitable division and 
apportionment of waters between the state and its people and the several 
Indian tribes claiming reserved water rights within the state. 

Furthermore, requiring the Confederated Tribe to go through the same 

procedures as all Montanans is mandated by the United States Supreme Court in 

Arizona, which held that tribes seeking more water rights than covered by the Winters 

doctrine, "may be able to assert the interests they claim in water rights litigation, 

including by seeking to intervene in cases that affect their claimed interests." Arizona 

v. Navajo Nation, slip op at 12. The Flathead Compact should be rejected and the 

claims of the confederated tribe should be adjudicated like all other water rights claims 

in Montana. 

b. The Flathead Compact provides no showing that the water rights 
granted therein do not negatively impact prior appropriators. 

1. MCA 85-2-311(1)b requires that before a water use permit will be issued, the 

applicant must produce evidence that shows that the water use requested will not 
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adversely affect "the water rights of a prior appropriator under an existing water right, a 

certificate, a permit, or a state water reservation." At a minimum, the Confederated 

Salish and Kootenai Tribes should be required to make such a showing with regard to 

the two hydroelectric dams, the wetlands, the water storage in the Hungry Horse 

Reservoir, the water right claims of the tribal members and the tribe and their modern 

irrigation practices. 

2. The requirement to show that the water rights claimed in the Flathead 

Compact do not negatively impact the water rights of Montanans is implicit in the 

Treaty of Hell Gate, 1855, Article 8, Exhibit B at p 3. Article 8 requires that the 

confederated tribes commit no "depredations upon the property" of citizens of the 

United States. The Flathead Compact is consequently required by Article 8 to make a 

showing that it does not negatively impact the water rights of Montanans. Having not 

done so, requires rejection. 

3. To not require the Confederated Salish and Kootenai Tribes to make a 

showing that the water rights that are the subject of the Flathead Compact do not 

negatively impact the people of Montana, would amount to discrimination based on 

race and culture, in that all other Montanans must make such a showing. MCA 

85-2-311(1)b, Montana Constitution Article II, Section 4. 

4. Montana Constitution, Article IX Section 3, Water Rights, ratified on March 

22, 1972, provides that "all existing rights to the use of any water for any useful or 

beneficial purpose are hereby recognized and confirmed." Objector Allen's water 

rights, which have a DNRC-assigned enforceable priority date of December 31, 1972, but 

likely are equally enforceable prior to March 22, 1972 as proven by use, were thereby 

recognized and confirmed and consequently, cannot, as a matter of Montana 

Constitutional law, be impacted by the Flathead Compact. This is the case for all 

similarly situated holders of water rights in Montana who have made claim to those 
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rights pursuant to MCA 85-2-212. There being no guarantee in the Flathead Compact 

that the Compact will not negatively affect all pre-existing water rights, the Flathead 

Compact must be rejected. 

c. There is no requirement in the Flathead Compact that there be a 
showing of actual use of the water rights granted therein. 

1. Montana has always had a "first in time, first in right" rule for sorting out 

water right priorities. This requires an actual use in order to establish a water right. "To 

support a valid claim, an appropriation of water must be put to a beneficial use--it is 

the 'basis, the measure and the limit of all rights to the use of water'" Schutter v. State 

of Montana Board of Land Commissioners, ¶ 21, DA 23-0314, decided April 30. 2024, 

quoting McDonald v. State, 220 Mont. 519, 530, 722 P.2d 598, 605 (1986) (citation 

omitted). Because the Flathead Compact does not distinguish Winters doctrine and 

non-Winters doctrine water rights, it does not even allude to the prerequisite of 

designation of the date that actual use began. Following Montana law would require 

that the priority date for the hydroelectric dams, the wetlands, the storage in the 

Hungry Horse Reservoir, the use of the water by tribal members or the tribe, and the 

modern irrigation practices, be as of the date that actual use began. Furthermore, 

Montana law also requires a new permit request when water needs increase. Because 

there is no designation therein of a priority date based on actual use for non-Winters 

doctrine water rights, the Flathead Compact must be rejected. 

2. The Flathead Compact has a provision that allows the Confederated Tribes to 

lease/sell their water obtained pursuant to their water rights, to an undesignated third 

party. This provision flies in the face of Montana Water Law which grants water rights 

only to those parties who actually use the water. See, MCA 85-2-224. See also, 

Schutter, at ¶ 21. If the tribe leases out a water right, it necessarily is not using that 

water. Under Montana Water Law, if a claimant is not using that water right, then it has 
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no legal claim to that water right. Because it allows the leasing/selling of water, the 

Flathead Compact should be rejected. 

3. Montana Constitution Article II, Section 4 provides that the "State may not 

discriminate based on race, color, sex, culture, social origin or condition, or political or 

religious ideas." Relating the priority date of the water right back to July 16, 1855, a 

date before actual use of the water, is a benefit given to no other Montanan. All other 

Montanans must show actual use in order to obtain a water right priority date. See 

MCA 85-2-224. To do otherwise amounts to a violation of the Montana Constitution's 

prohibition against discrimination based on race and culture. The Flathead Compact 

violates Section 4 by giving the Confederated Salish and Kootenai Tribes special 

treatment based on their race and culture, i.e., Tribal status. 

10. The Flathead Compact violates ex post facto laws to the extent it 
impacts current water rights. 

To the extent that the water rights granted by the Flathead Compact, 

including water rights for a hydroelectric dam, the wetlands, storage in Hungry Horse 

Dam, the uses of tribal members and the tribe, including leasing water, and modern 

irrigation practices, granted by the Flathead Compact, impact Objector Allen's water 

rights that have, for example an enforceable priority date of May 22, 1967, see 76LJ 

30122779, the Flathead Compact violates Objector Allen's right, granted by both the 

Montana and the U.S. Constitution, to not have ex post facto laws enforced against 

her. See Montana Constitution, Article II, Section 31; U.S. Constitution, Article I, 

Section 9.3. This can only be remedied for all who are similarly situated, i.e., with 

priority dates after July 16, 1855, but before the approval of the Compact, by setting 

the priority date of the Flathead Compact granted water rights described above, as the 

date of final approval of the Compact or the date that actual use began. 
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D. CONCLUSION 

For the above stated reasons, the Montana Water Court should reject the 

Flathead Compact. Thereafter, each separate claim for a water right contained therein 

should be adjudicated, applying the same standards that the Montana Water Court 

applies to all claims for water rights within the State of Montana. Furthermore, the 

priority date should never be earlier than the date that actual use began. 

Dated this 9th day of July, 2024. 

Objector Vivian Allen 
/s/ Vivian Allen 
Vivian Allen 
Pro Se 

CERTIFICATE OF SERVICE 

I declare under penalty of perjury, and signature above certifies, that I emailed a 
true and accurate copy of the foregoing document and Exhibits A, B, C, and D, on 9 July, 
2024, to the following email addresses: 

 
Montana Water Court: watercourt@mt.gov 

Daniel J Decker 
Confederated Salish & Kootenai Tribes: daniel.Decker@cskt.org 

David W. Harder 
U.S. Department of Justice 
Indian Resources Section 
Denver: david.harder@usdoj.gov 

Yosef Negose 
U.S. Department of Justice 
Indian Resources Section 
Environment & Natural Resources Division: yosef.negose@usdoj.gov 
 
Molly M. Kelly 
Montana Department of Natural Resources and Conservation: Jean.Saye@mt.gov 

Chad Vanisko 
Montana Attorney General Agency 
Legal Counsel Agency Legal Services Bureau: chad.vanisko@mt.gov 

mailto:yosef.negose@usdoj.gov
mailto:chad.vanisko@mt.gov
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