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CASE NO. WC-0001-C-2021

MOTION AND MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

COMES NOW, Vivian Allen, Pro Se Objector, and submits this Motion and
Memorandum in support of Motion for Summary Judgment. Objector Allen moves the
Montana Water Court to reject the Water Compact of the Confederated Salish and
Kootenai Tribes of the Flathead Reservation, Montana and the United States,
(hereinafter Flathead Compact) based on several grounds. Each ground alone is
sufficient to require rejection.

A. SUMMARY OF THE ARGUMENTS

The grounds that require rejection of the Flathead Compact are:

1. The priority date of July 16, 1855, for water rights granted in the Flathead
Compact is unsupported by the language of the Treaty with the Flatheads, &c. July 16,

1855, aka, Treaty of Hell Gate, 1855, in that the treaty did not become effective until it



was ratified on April 18, 1859.

2. The reserved water rights, i.e., Winters doctrine rights, is only of that water
which is necessary for the activities described in the Treaty of Hell Gate, 1855.

3. Only the uses that were in place as of the creation of the Treaty of Hell Gate,
1855, are reserved water rights with a priority date of April 18, 1859.

4. The confederated tribe, pursuant to the Treaty of Hell Gate, 1855, gave up all
claims to water in the ceded lands, which includes all the off reservation water
described in the Flathead Compact.

5. When Montana became a state on November 8, 1889, all waters of the state
of Montana became controlled by the state of Montana for public use, and as such, the
Confederated Tribe's Winters doctrine/reserved water rights are only the rights the
Confederated Tribe had as of November 8, 1889.

6. When the federal government granted title to land to non-Indians on the
Flathead Reservation, the Winters doctrine water rights passed with the land.

7. All pre-July 1,1973 water rights claimed by the confederated tribe in the
Flathead Compact, including, but not limited to, reserved water rights, that were not
properly claimed by July 1, 1996, are deemed by the Montana Supreme Court to be
abandoned rights and consequently cannot have a priority date prior to July 1, 1973.

8. The Treaty of Hell Gate, 1855's prohibition on damaging property of citizens
requires rejection of the Flathead Compact.

9. The Flathead Compact violates Montana law in the following ways:

a. The Flathead Compact does not provide for equitable division and
apportionment.

b. The Flathead Compact provides no showing that the water rights granted
therein do not negatively impact prior appropriators.

c. There is no requirement in the Flathead Compact that there be a showing of



actual use of the water rights granted therein.

10. The Flathead Compact violates ex post facto laws to the extent it impacts
current water rights.

The Montana Water Court should reject the Flathead Compact. Thereafter, each
separate claim for a water right contained therein should be adjudicated, applying the
same standards that the Montana Water Court applies to all claims for water rights
within the State of Montana. Furthermore, the priority date should never be earlier than
the date that actual use began.

B. BACKGROUND INFORMATION

1. ARIZONA V. NAVAJO NATION

The United States Supreme Court in Arizona v. Navajo Nation, 599 U.S.
(2023), dealt with the question of whether the United States had an affirmative duty
under the treaty of 1868 to take steps to secure water for the Navajos. In deciding that
the United States does not have an affirmative duty to secure water for the Navajos, the
Supreme Court examined "reserved water rights," i.e., water recognized pursuant to
Winters v. United States, 207 U.S. 564, 576-577 (1908). In Winters, the Supreme Court
determined that even though a treaty did not mention water rights, as is the case with
the Treaty of Hell Gate, 1855, there are nonetheless water rights that were intended to
be included therein.

The Supreme Court in Arizona v. Navajo Nation held that the language "reserved
water rights" is "shorthand for the water rights implicitly reserved to accomplish the
purpose of the reservation." Arizona v. Navajo Nation, (slip op at 2), citing both Winters
and Cappaert v. United States, 426 U.S. 128, 138 (1976). In its analysis the Court
stated, applying the Winters doctrine, that "Under the Winters doctrine, the Federal
Government reserves water only 'to the extent needed to accomplish the purpose of

the reservation.'" (emphasis added) /d. (slip op at 4), citing Sturgeon v. Frost, U.S. ,



___(2019) (slip op at 13) and United States v. New Mexico, 438 U.S. 696, 700-702
(1978).

In Arizona v. Navajo Nation, the Supreme Court looked to the language of the
treaty to determine obligations under the treaty. The Court held that federal courts
"must adhere to the text of the relevant law--here the treaty." The Court also stated,
citing Choctaw Nation v. United States, 318 U.S. 423, 432 (1943), "Indian treaties
cannot be rewritten or expanded beyond their clear terms." Arizona v. Navajo Nation,
(slip op at 8-9). The Court further held that "it is not the Judiciary's role to rewrite and
update this 155-year-old treaty." /d.

Finally, the Court noted, "it is not surprising that a treaty ratified in 1868 did not
envision and provide for all the Navajos' current water needs 155 years later, in 2023."
Id. (slip op at 10). The Court then noted that tribes seeking more water rights than
covered by the Winters doctrine, "may be able to assert the interests they claim in

water rights litigation, including by seeking to intervene in cases that affect their

claimed interests." Id. (slip op at 12).

2. THE TREATY OF HELL GATE, 1855

Pursuant to the terms of the Treaty with the Flatheads, &c. July 16, 1855, aka,
Treaty of Hell Gate, 1855, the confederated tribe of Indians "hereby cede, relinquish,
and convey to the United States all their right, title and interest in and to the country
occupied or claimed by them .. ." Article |, Exhibit B at p 1. The treaty goes on to
describe a great swath of land which was ceded, relinquished and conveyed with all
rights, title and interest that includes, inter alia, the Flathead Valley, and the Flathead
River drainage area. See Exhibit A. (Attached to the Eighteenth Annual Report of the
Bureau of American Ethnology, 1899.) The land designated as 373 is the land ceded by

the confederated tribe.



From this ceded land, Article Il, Exhibit B at pp 1-2, reserved lands were to be
set apart "for the exclusive use and benefit of said confederated tribes as an Indian
reservation." These reserved lands are known as the Flathead Reservation. The land
designated as 374 is the Flathead Reservation. Exhibit A.

Article Ill, Exhibit B at p 2, gave to the confederated tribes "exclusive right of
taking fish in all the streams running through or bordering said reservation . . ." It also
gave the right to the Indians "of taking fish at all usual and accustomed places, in
common with citizens of the Territory . .." /d.

Article IV, Exhibit B at pp 2-3, describes what the United States will give to the
tribes in exchange for the cession of land and all the associated rights thereto. The
United States agreed to pay the confederated tribes of Indians $120,000 over a period
of 20 years. In addition to this payment of $120,000, in Article V, Exhibit B at p 3, the
United States, inter alia, agreed to build a school and provide for free education for
Indian children. It also agreed to build and furnish a variety of shops, including
blacksmith, carpenter, plough makers, etc. It also agreed to erect a sawmill and a
hospital. The United States agreed that it would keep everything it build in repair and
provide employees to carry out these provisions for a period of twenty years.

Article V, Exhibit B at p 3, also required that the United States pay each of the
tribes subject to the treaty, $500 dollars per year for a period of 20 years to be paid as a
salary to the chief of each tribe and to erect "a comfortable house, and properly furnish
the same and to plough and fence for each of them ten acres of land."

Article VI, Exhibit B at p 3, provides that the President of the United States may
assign lots, on the reservation land to tribal individuals and families subject to the same
regulations as provided in the sixth article of the Treaty With The Omaha, 1854. Exhibit
D at pp 2-3. In addition to laying out the requirements for tribal members to obtain and

continue to own a patent on the land, Article 6 of the Treaty With The Omaha, 1854,



Exhibit D at p 3, states that the remainder of the land may be sold for their benefit.
Article VII, Exhibit B at p 3, provides that the annuities paid to the confederated tribes of
Indians shall not be taken to pay the debts of individuals.

Article VIII, Exhibit B at pp 3-4, states that the "aforesaid confederated tribes of
Indians acknowledge their dependence upon the Government of the United States."

Article VIII goes on to state that the confederated tribes of Indians "promise to be
friendly with all citizens thereof (the United States), and pledge themselves to
commit no depredations upon the property of such citizens." Exhibit B at p 3. Article
VIl further provides that "the property taken shall be returned, or in default thereof, or
if injured or destroyed, compensation may be made by the Government out of
annuities." /d.

Article IX, Exhibit B at p 4, deals with excluding alcohol from the reservation.
Article X, Exhibit B at p 4, protects the confederated tribes of Indians from certain claims
made by the Hudson Bay Company. Article Xl, Exhibit B at p 4, states the possibility
that the Bitter Root Valley may be a better alternate site for the reservation to be
determined by the President of the United States. Article XllI, Exhibit B at p 4, states
that the treaty shall be "obligatory upon the contracting parties as soon as the same
shall be ratified by the President and the Senate of the United Stated." It was ratified by
the Senate on March 8, 1859, and Proclaimed/Signed by President James Buchanan
on April 18, 1859. Exhibit B at p 5.

C. GROUNDS FOR REJECTING THE FLATHEAD COMPACT

1. The priority date of July 6, 1855 for all the water rights granted in the
Flathead Compact, is unsupported by the language of the Treaty of Hell Gate,
1855.

The Flathead Compact sets the priority date for all the water rights allowed by
the Compact as July 16, 1855, as the date the Treaty with the Flatheads, &c. 1855, aka

The Treaty of Hell Gate, 1855, was agreed to by Superintendent of Indian Affairs Isaac



l. Steven and the confederated tribes. However, by the terms of the agreement, the
Treaty of Hell Gate, 1855, did not become obligatory upon the contracting parties until
April 18, 1859, the date it was signed by President Buchanan. Article XlI, Exhibit B at p
4, states: " This treaty shall be obligatory upon the contracting parties as soon as the
same shall be ratified by the President and the Senate of the United States." It was
ratified by the Senate on March 8, 1859 and signed by President Buchanan on April 18,
1859. /d. at p 5. Consequently, there should be no priority date on any water right
whatsoever before April 18, 1859. Having the wrong priority date requires rejection of
the Flathead Compact in its entirety.

2. The reserved water rights, i.e., Winters doctrine rights, is only of that
water which is necessary for the activities described in the Treaty of Hell Gate,
1855.

Pursuant to Arizona v. Navajo Nation, because there was no mention of water
rights in the Treaty of Hell Gate, 1855, the reserved water right, i.e., the Winters water
rights that are deemed included in the treaty, is the water "needed to accomplish the
purpose of the reservation." Arizona, 599 U.S. _ (2023) (slip op at 2). The question
then becomes: What was the purpose of the Flathead Reservation as set forth by the
Treaty of Hell Gate, 18557 Arizona v. Navajo Nation, (slip op at 8-9) requires that we
look to the language of the treaty to make this determination. Based on the language
of the Treaty of Hell Gate, 1855, the purpose of the reservation was to confine the
confederated tribes onto a tract of land, giving them the ability to have a subsistence
lifestyle thereon, so that they would do no harm to the settlers in the area. See Exhibit
B, Articles I, II, 1ll, V, VI, and VII, at pp 1-4.

To determine the water needed to fulfill the purpose of the treaty, i.e., the water
rights that would have a priority date of April 18, 1859, we must look to the language of

the Treaty of Hell Gate, 1855. Arizona v. Navajo Nation, (slip op at 8-9). The Treaty of



Hell Gate, 1855, refers to: fishing in Article lll, farming, fencing and building houses in
Article 1V; schools, hospital, tin and gun shop, carpenter shop, and wagon and plough
maker's shops in Article V. Exhibit B at p 2-3. Consequently, the water rights the
confederated tribe had, as conferred by the Winters doctrine, was enough water to
provide for household use, whatever was needed to run the shops, as well as for
fishing and farming for the Indian occupants on the Reservation as of April 18, 1859.
Only those water rights have a priority date of April 18, 1859, the date of ratification of
the Treaty of Hell Gate, 1855. The remainder of the water rights claimed in the
Flathead Compact are not, pursuant to Arizona, Winters reserved water rights.
Pursuant to Montana law, those water rights would have a priority date as of the date
of actual use, once it is shown that such water right claimed will not adversely affect
water rights of a prior appropriator. MCA 85-2-311 (1)b. In that the Flathead Compact
does not distinguish between Winters reserved water rights and non-Winters reserved
water rights, the Flathead Compact must be rejected.

3. Only the uses that were in place as of the creation of the Treaty of Hell
Gate, 1855, are the uses that would have a priority date of April 18, 1859.

a. In Winters the uses of the land that were considered by the Supreme Court
were uses that were in place as of May 1, 1888, the date the treaty was ratified, i.e.,
hunting, grazing and agriculture. Winters v. United States, 207 U.S. 564 (1908). See,

also, Arizona v. Navajo Nation, slip op at 2, 4, 8-9, 10, and 12. By contrast, in the

instant action, the uses being made of the water in the Flathead Compact are, inter alia,
two hydroelectric dams, wetland preservation and even a claim to to 90,000 AFY (acre
feet per year) of water to be stored in the Hungry Horse Reservoir, as well as any use
whatsoever that a tribal member or the Tribe makes of the water and water used in
modern irrigation practices. Of these, only irrigation of the land was even contemplated

when the Flathead Reservation was created in 1859.



In interpreting the treaty, it is appropriate to consider what people
knew/expected as of the time of the treaty. See, Arizona v. Navajo Nation, slip op at 8-9,
holding that the courts must adhere to the relevant treaty, stating "Indian treaties
cannot be rewritten or expanded beyond their clear terms." Consequently, the court
must determine the uses to which water was being put as of the date of the treaty. Even
in its 1908 opinion, the Supreme Court in Winters considered only what was the usual
use of land as of that date, i.e., grazing, hunting and agriculture, definitely not
hydroelectric dams and wetlands preservation and water to be stored in a Bureau of
Reclamation dam constructed in 1953, 85 miles from the reservation, or modern
irrigation practices. These uses are outside the purview of the Winters doctrine in that
they were not contemplated in 1855, requiring rejection of the Flathead Compact which
does not distinguish between Winters doctrine water rights and non-Winters doctrine

water rights.

b. To hold that the penumbra of the 1855 treaty includes any and all uses
whatsoever that the Confederated Tribe could ever contemplate, as is depicted in the
Flathead Compact, would require the conclusion that the Indian Tribes in Montana
have a claim to all the waters of the State of Montana with a priority date as of the date
of their respective treaties. This would necessarily make Montana’s becoming a State in
1889 a farce. Montana would essentially be a state, a state dependent on its waters,
without any right to its waters. The only people of the state of Montana who would
have enjoyment of the waters of the state would be the Reservation Indians. Being
contrary to Montana's admission into the United States as a State on November 8,
1889, the Flathead Compact must be rejected.

4. The Confederated Tribe gave up all claims to water in the ceded lands,
which includes all the off-reservation water described in the Flathead Compact.

When the confederated tribe of Indians ceded the land described in Article | of



the Treaty of Hell Gate, 1855, it ceded, relinquished and conveyed all right, title and,
interest therein. See Article |, Exhibit B at p 1, which states, "The said confederated
tribe of Indians hereby cede, relinquish, and convey to the United States all their right,
title, and interest in and to the country occupied or claimed by them, bounded and
described as follows . . . " See, Exhibit A. Area 373 is ceded lands which includes

Area 374. Area 374 is the Flathead Reservation which is lands "reserved from the
lands ceded, for the use and occupation of the said confederated tribe." Article I,
Exhibit B at pp 1-2. When the confederated tribe of Indians ceded the lands, they
ceded "all right, title and interest" to the water on those lands. To allow the
confederated tribe to now claim the waters on those lands with a priority date as of the
date of their ceding their interest in those waters, is a direct violation of the Treaty of
Hell Gate, 1855. The Flathead Compact must be rejected.

5. When Montana became a state on November 8, 1889, all waters of the
state of Montana became controlled by the state of Montana for public use, and
as such, the Confederated Tribe's Winters doctrine/reserved water rights are only
the rights the Confederated Tribe had as of November 8, 1889.

Montana became a state on November 8, 1889. In the 1889 Montana
Constitution, § 15, the State of Montana claimed all water, "now appropriated, or that
may hereafter be appropriated” in the state to be held for a public use. Exhibit C at 2.
This was reiterated in the 1972 Montana Constitution, Article IX, Section 3. WATER
RIGHTS. (3) which states,

All surface, underground, flood and atmospheric waters within the boundaries
of the state are the property of the state for the use of its people and are subject
to appropriations for beneficial uses as provided by law. (Emphasis added.)

Consequently, the water rights that were granted to the confederated tribes
pursuant to the Winters doctrine was only for the water usages that were in place as
of November 8,1889. As of that date, all other waters of the great State of Montana

were owned by the state to be held for a public use. Consequently, in order to

10



determine the reserved water rights the confederated tribe had pursuant to the
Winters Doctrine, the water usage as of November 8, 1889 must be ascertained.
That is the water rights the confederated tribe has with a priority date of April 18,
1859. Because the Flathead Compact did not make this determination, it must be
rejected.

6. When the federal government granted title to land to non-Indians on the
Flathead Reservation, the Winters doctrine water rights passed with the land.

The Constitution of the State of Montana, ORDINANCE NO. 1., 1889, Second,
Exhibit C at pp 3-4, provides:

[T]he people inhabiting the said proposed state of Montana, do agree and
declare that they forever disclaim all rights and title to the unappropriated public
lands lying within the boundaries thereof, and to all lands lying within said limits
owned or held by any Indian or Indian tribes, and that until the title thereto shall
have been extinguished by the United States, the same shall be and remain
subject to the disposition of the United States, and said Indian lands shall remain
under the absolute jurisdiction and control of the congress of the United States.

Ordinance No. 1., Second, did not in any way amend § 15 of the 1889
Constitution of the State of Montana that provides that all the waters of the state shall
be held for a public use by the State of Montana. It merely dealt with title to the land.
Consequently, the State of Montana controls/owns all waters in the state as of its date
of admission as a state, November 8, 1889, including the waters on federal lands,
including the waters on Indian Reservations.

Ordinance No. 1, Second, made it clear that the people of the state of Montana
could not hold title to the lands on Indian Reservations within the state until or unless
the United States had extinguished the Indian's or Indian Tribes' claim to the land. See
also, Exhibit D at pp 2-3, Treaty of the Omahas, 1854, Article 6, to which the Treaty of
Hell Gate, 1855 is subject, that also indicates that portions of the reservation may be

sold. This is what happened with all the non-Indians who became owners of land on
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the Flathead Reservation. See Openings and Sales of Indian Lands, Section (4)
Flathead Indian Reservation, Mont., electronically filed, November 20, 2023, and 25
USC 404.

Consequently, another fatal flaw of the Flathead Compact, requiring it’s
rejection, is that it fails to address the Winters doctrine water rights, with the
corresponding priority date of April 18, 1859, that passed with the land to those non-
Indians who bought land on the Flathead Indian Reservation. See, Schutter v. State of
Montana Board of Land Commissioners, 99 21-26, DA 23-0314, decided April 30. 2024,
in which the Montana Supreme Court discusses how a water right becomes appurtenant
to the land, and thereafter passes with the land.

7. All pre-July 1, 1973 water rights claimed by the Confederated Tribe in the
Flathead Compact that were not properly claimed by July 1, 1996, are deemed by
the Montana Supreme Court to be abandoned rights and consequently cannot
have a priority date prior to July 1, 1973.

MCA 82-2-212 includes an order by the Montana Supreme Court. It provides
that "every person" including "any Indian or Indian tribe" that claims "an existing right
to the use of water arising prior to July 1, 1973, is ordered to file a statement of claim
to that right with the department no later than June 30, 1983." That date was extended
toJuly 1, 1996, by MCA 85-2-221 (3). The Supreme Court order states in bold and all
caps, "FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL RESULT IN A
CONCLUSIVE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED WATER
RIGHT HAS BEEN ABANDONED." To the extent the Flathead Compact contains
therein claims for water rights with priority dates before July 1, 1973, that have not
already been claimed pursuant to MCA 85-2-212, and MCA 85-2-221, such water
rights are deemed conclusively abandoned. Those water rights, as a matter of law,
cannot have a priority date prior to July 1, 1973.

Any and all water rights claimed in the Flathead Compact by the Confederated

12



Tribes that were not properly claimed pursuant to MCA 82-2-212 are deemed, as a
matter of law, to be abandoned. That includes reserved water rights. MCA 82-2-212
does not make an exception for water rights claims of Indians or Indian tribes, but
rather specifically includes them. In that a priority date of July 16, 1855 is claimed for
all the water rights set forth in the Flathead Compact, the Water Court should require
proof that these water rights were properly claimed pursuant to MCA 82-2-212. Those
water rights not properly claimed are deemed abandoned as of July 1, 1973, and
consequently, cannot, as a matter of Montana law, have a priority date prior to July 1,
1973. To hold otherwise would be a violation of MCA 82-2-212 as well as of Article Il,
Section 4 of the Montana Constitution, which prohibits discrimination based on culture
or social origin. Because the Flathead Compact does not reveal proof that the water
rights claimed therein were not abandoned, it must be rejected.

8. The Treaty of Hell Gate, 1855's prohibition on damaging property of
citizens requires rejection of the Flathead Compact.

The Treaty of Hell Gate, 1855, Article VIII, Exhibit B at p 3, provides that the
confederated tribes of Indians "promise to be friendly with all citizens" of the United
State, "and pledge themselves to commit no depredations upon the property of such
citizens." This language, inter alia, requires that the confederated tribes not interfere
with the rights of all Montanans to equitable enjoyment of the waters of the state. This
promise necessarily requires compliance with MCA 85-2-701 which dictates equitable
apportionment of water rights within the state of Montana among the people of the
state and the Indian tribes. This promise of The Treaty of Hell Gate, 1855, also requires
a showing that all water rights claimed by the confederated tribe do not negatively
affect the property of citizens of the United States, i.e., Montanans. Furthermore,
pursuant to MCA 85-2-701 (1), it is the legislative intent of the Montana Legislature to

provide for the "equitable division and apportionment of waters between the state and
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its people and the several Indian tribes claiming reserved water rights within the state."
If the water rights set forth in the Flathead Compact, negatively affect property of
citizens of Montana, including property values, then such water rights violate the Treaty
of Hell Gate, 1855, Article 8. See, Schutter v. State of Montana Board of Land
Commissioners, 9§ 35, DA 23-0314, decided April 30. 2024, in which the Montana
Supreme Court acknowledged the value to water rights. To the extent that the
Flathead Compact negatively affects the property or its value due to loss of water
rights, or lowering of the water levels on lakes or rivers, inter alia, of those people who
own property on the Flathead Reservation, on the banks of the Flathead River or on the
shores of Flathead Lake, it should not be approved. In that the Flathead Compact
does not even address this issue, it should be rejected.

9. The Flathead Compact violates Montana Law.

a. The Flathead Compact does not provide for equitable division and
apportionment.

1. The legislative intent, when dealing with reserved water rights claims of the
several Indian tribes claiming water rights within Montana, is for the compacts to
provide for an "equitable division and apportionment of waters between the state and
its people and the several Indian tribes claiming reserved water rights within the state."
MCA 85-2-701 (1). The Flathead Compact is totally one sided. It does not take into
consideration the people of Montana or the interests of the State of Montana. This can
only be accomplished by the Water Court following the same procedures in assessing
the Flathead Compact as it does for all other Montanans seeking water rights.

2. Montana Constitution, Article IX Section 3, Water Rights, 1972, provides that
"all surface, underground, flood, and atmospheric waters within the boundaries of the
State are the property of the State for the use of its people and are subject to

appropriation for beneficial use as provided by law." When such a huge water right is
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granted to such a small portion of the population of the state of Montana, as is the
case with the Flathead Compact, it is appropriate to determine whether such
appropriation is fair for those Montanans who are not benefitting therefrom, or indeed
who may suffer as a consequence of such a large appropriation. Such determination
has not been made with regard to the Flathead Compact, mandating rejection thereof.

3. The State of Montana owns and controls all the water within the state.
Constitution of the State of Montana, § 15. The Confederated Tribe of Indians, as with
everyone else wanting to claim a water right in Montana, must comply with MCA
85-2-224 and MCA 85-2-101, which require equitable division and apportionment.
See, also, MCA 85-2-701(1), which sets forth the legislative intent with regard to
reserved water rights:

(Dt is further intended that the state of Montana proceed under the provisions
of this part in an effort to conclude compacts for the equitable division and
apportionment of waters between the state and its people and the several
Indian tribes claiming reserved water rights within the state.

Furthermore, requiring the Confederated Tribe to go through the same
procedures as all Montanans is mandated by the United States Supreme Court in
Arizona, which held that tribes seeking more water rights than covered by the Winters
doctrine, "may be able to assert the interests they claim in water rights litigation,
including by seeking to intervene in cases that affect their claimed interests." Arizona
v. Navajo Nation, slip op at 12. The Flathead Compact should be rejected and the
claims of the confederated tribe should be adjudicated like all other water rights claims
in Montana.

b. The Flathead Compact provides no showing that the water rights
granted therein do not negatively impact prior appropriators.

1. MCA 85-2-311(1)b requires that before a water use permit will be issued, the

applicant must produce evidence that shows that the water use requested will not

15



adversely affect "the water rights of a prior appropriator under an existing water right, a
certificate, a permit, or a state water reservation." At a minimum, the Confederated
Salish and Kootenai Tribes should be required to make such a showing with regard to
the two hydroelectric dams, the wetlands, the water storage in the Hungry Horse
Reservoir, the water right claims of the tribal members and the tribe and their modern
irrigation practices.

2. The requirement to show that the water rights claimed in the Flathead
Compact do not negatively impact the water rights of Montanans is implicit in the
Treaty of Hell Gate, 1855, Article 8, Exhibit B at p 3. Article 8 requires that the
confederated tribes commit no "depredations upon the property" of citizens of the
United States. The Flathead Compact is consequently required by Article 8 to make a
showing that it does not negatively impact the water rights of Montanans. Having not
done so, requires rejection.

3. To not require the Confederated Salish and Kootenai Tribes to make a
showing that the water rights that are the subject of the Flathead Compact do not
negatively impact the people of Montana, would amount to discrimination based on
race and culture, in that all other Montanans must make such a showing. MCA
85-2-311(1)b, Montana Constitution Article Il, Section 4.

4. Montana Constitution, Article IX Section 3, Water Rights, ratified on March
22, 1972, provides that "all existing rights to the use of any water for any useful or
beneficial purpose are hereby recognized and confirmed." Objector Allen's water

rights, which have a DNRC-assigned enforceable priority date of December 31, 1972, but
likely are equally enforceable prior to March 22, 1972 as proven by use, were thereby
recognized and confirmed and consequently, cannot, as a matter of Montana
Constitutional law, be impacted by the Flathead Compact. This is the case for all

similarly situated holders of water rights in Montana who have made claim to those
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rights pursuant to MCA 85-2-212. There being no guarantee in the Flathead Compact
that the Compact will not negatively affect all pre-existing water rights, the Flathead
Compact must be rejected.

c. There is no requirement in the Flathead Compact that there be a
showing of actual use of the water rights granted therein.

1. Montana has always had a "first in time, first in right" rule for sorting out
water right priorities. This requires an actual use in order to establish a water right. "To
support a valid claim, an appropriation of water must be put to a beneficial use--it is
the 'basis, the measure and the limit of all rights to the use of water'" Schutter v. State
of Montana Board of Land Commissioners, § 21, DA 23-0314, decided April 30. 2024,
quoting McDonald v. State, 220 Mont. 519, 530, 722 P.2d 598, 605 (1986) (citation
omitted). Because the Flathead Compact does not distinguish Winters doctrine and
non-Winters doctrine water rights, it does not even allude to the prerequisite of
designation of the date that actual use began. Following Montana law would require
that the priority date for the hydroelectric dams, the wetlands, the storage in the
Hungry Horse Reservoir, the use of the water by tribal members or the tribe, and the
modern irrigation practices, be as of the date that actual use began. Furthermore,
Montana law also requires a new permit request when water needs increase. Because
there is no designation therein of a priority date based on actual use for non-Winters
doctrine water rights, the Flathead Compact must be rejected.

2. The Flathead Compact has a provision that allows the Confederated Tribes to
lease/sell their water obtained pursuant to their water rights, to an undesignated third
party. This provision flies in the face of Montana Water Law which grants water rights
only to those parties who actually use the water. See, MCA 85-2-224. See also,
Schutter, at 4] 21. If the tribe leases out a water right, it necessarily is not using that

water. Under Montana Water Law, if a claimant is not using that water right, then it has
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no legal claim to that water right. Because it allows the leasing/selling of water, the
Flathead Compact should be rejected.

3. Montana Constitution Article Il, Section 4 provides that the "State may not
discriminate based on race, color, sex, culture, social origin or condition, or political or
religious ideas." Relating the priority date of the water right back to July 16, 1855, a
date before actual use of the water, is a benefit given to no other Montanan. All other
Montanans must show actual use in order to obtain a water right priority date. See
MCA 85-2-224. To do otherwise amounts to a violation of the Montana Constitution's
prohibition against discrimination based on race and culture. The Flathead Compact
violates Section 4 by giving the Confederated Salish and Kootenai Tribes special
treatment based on their race and culture, i.e., Tribal status.

10. The Flathead Compact violates ex post facto laws to the extent it
impacts current water rights.

To the extent that the water rights granted by the Flathead Compact,
including water rights for a hydroelectric dam, the wetlands, storage in Hungry Horse
Dam, the uses of tribal members and the tribe, including leasing water, and modern
irrigation practices, granted by the Flathead Compact, impact Objector Allen's water
rights that have, for example an enforceable priority date of May 22, 1967, see 76LJ
30122779, the Flathead Compact violates Objector Allen's right, granted by both the
Montana and the U.S. Constitution, to not have ex post facto laws enforced against
her. See Montana Constitution, Article Il, Section 31; U.S. Constitution, Article |,
Section 9.3. This can only be remedied for all who are similarly situated, i.e., with
priority dates after July 16, 1855, but before the approval of the Compact, by setting
the priority date of the Flathead Compact granted water rights described above, as the

date of final approval of the Compact or the date that actual use began.



D. CONCLUSION
For the above stated reasons, the Montana Water Court should reject the
Flathead Compact. Thereafter, each separate claim for a water right contained therein
should be adjudicated, applying the same standards that the Montana Water Court
applies to all claims for water rights within the State of Montana. Furthermore, the
priority date should never be earlier than the date that actual use began.
Dated this 9th day of July, 2024.

Objector Vivian Allen
/s/ Vivian Allen
Vivian Allen

Pro Se

CERTIFICATE OF SERVICE

| declare under penalty of perjury, and signature above certifies, that | emailed a
true and accurate copy of the foregoing document and Exhibits A, B, C, and D, on 9 July,
2024, to the following email addresses:

Montana Water Court: watercourt@mt.gov

Daniel J Decker
Confederated Salish & Kootenai Tribes: daniel.Decker@cskt.org

David W. Harder

U.S. Department of Justice
Indian Resources Section
Denver: david.harder@usdoj.gov

Yosef Negose

U.S. Department of Justice

Indian Resources Section

Environment & Natural Resources Division: yosef.neqose@usdoj.qov

Molly M. Kelly
Montana Department of Natural Resources and Conservation: Jean.Saye@mt.gov

Chad Vanisko
Montana Attorney General Agency
Legal Counsel Agency Legal Services Bureau: chad.vanisko@mt.gov
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1855 Hellgate Treaty

Retrieved by LEPO from heinonline.org Feb. 26, 2014

TREATY WITH THE FLATHEADS, &c. Juur 16, 1855, 975

JAMES BUOHANAN,
FRESIDENT OF THE UNITED STATES OF AMERICA,

mmmmmmmxmmmnmoon.olmxm: Jﬂ!&‘ﬂ

‘WHEREAS a

Kootenay, and Upper Pend d'Oreilles on bebalf of and acting
fwnidmnkdemdm’bes,andbeingdul authorized thereto by them.
It being understood an lgredthuthenid’eonfdanudtribeldohamby

inquish, and convey to the United States all their 1 title, and interest lands to the
!n;ngndmmemntr’ympidwdﬁmdbythem,modmdwbedmm
as follows, to wit:

Commencing on the ridge of the Rocky Mountains at the Boundaries.
ninth (49tb) paralle! of latit

sontherly slong suid divide 1o the oue hundred and
fifteenth degree of tnge. (115°,) thence in southwesterly direction
divide between the sources of the St ’Borghmd.thecmnr

d’Alenemvors,thmeemhmlynndmth ulonmm of
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1855 Hellgate Treaty Retrieved by LEPO from heinonline.org Feb. 26, 2014

976

By

TREATY WITH THE FLATHEADS, & Jory 16, 1855,

and bands of Tndians of the Territory of Washington who agree to
be consolidated with the tribes tothhmty,nnder‘::e’mm
of the Flathead nation, with Victor, head chief of the Filat-
tribe, as the’ head chief of the nation, the tract of land included

lock

)

within the boundaries, to wit:

Commencing at the source of the main branch of the Ji
lhmdmgthedividenpunﬁngﬂnwmn ing into the Bitter Root
River from those flowing into the Jocko to & point on ’s Fork between
the Camash and Horse prairies; thence northerly to, an i

d
g

bounding ou the west the Flathead River, to a point dueweufmmthe‘

point haif way in latitade between the northern and southern extremities
of the Flathead Lake; thence on a due east course to the divide whence

the Crow, the Prune, the So-ni-elem and the Jocko Rivers take their rise, .

and theuce souther said divide to the place of beginuing.
All which ml{m set Ip.rt,lnd,lophﬁrn::g'sur;mﬂqd

an not in the actual claim and oceapation of citizens of the
Uhied S

mission of the owner or claimant. "
Guoaranteeing however the right to all citizens of the United States
to enter upon and occupy as any lands not actually occupied and
caltivated by said Indians at this time, and not included in the reservation
above named. mummmwmm ents hereto-
sach as flelds enclosed and caltivated and houses
ammdupontbehudshmhyeded,nndwhichhewbompeuedto
abandon in consequence of this treaty, shall be valued ander the direction

|
:
;
if
:
i
5
3;
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1855 Hellgate Treaty

TREATIWITETHEPLATHEADB,M Jury 16, 1855.

by vt 31 A
am T wmm g% mM LE3E 4854 W.wwwwm u....mwM:um. mmmwmu»
g Iyt TR i AR
HEL A O mmmm e
,,.mmm.mw.. ik alpigpij L
&wm@mwwm HHH L iy 441 rmmm Y
(it it it il
, = m.m.m,n.m.mum..mhm m..m.m .mmmmmwnm m..m..m..mwm mm. m.o 454
B MWMWM. fojan phldgatied fahit
bt £ .mmmm.m .u.m sSEae K .M.Meu.m.mm.m.m m.mm
mhmmmmwwww ik mm il ﬁwmﬁw mw%.

Bay af EckLEE R e D P
mmmmwmdmwmmm“MEM AT mumm ol
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1855 Hellgate Treaty Retrieved by LEPO from heinonline.org Feb. 26, 2014

o78 TREATY WITH'THE FLATHEADS, & Jucr 16, 1835

Iodian to pay any oue or more of: them violate this pledge, and the fact he satisfactoril
”m&?ﬁmﬁemq&epmmyukm shall be returned, or in (!ey-
It thereof, or if injured or destroyed, compensation may be made by

lnlbmg’ the government out of the ennvities, Nor will theymkem.on any

between them and other Indians to the government of the United States,
or its agent, for decision, and abide thereby. And if sny of the said Tn.
dians commit any depredations on any other Tndians wit the jurisdic-
tion of the United States, the same rule shall prevail as that
inthi:arﬂde.inmofdnpredaﬁquwdﬂm And the said
to surrender  tribes agree not to shelter or conceal offenders the laws of the
offenders. United States, but to deliver them up to the a for trial.
federated tribes desire to exclude from their

therefore it is provided that any Indian belonging
bes of Indians who is guilty of bringing liquor into
said reservation, or who drinks liquor, may have his or her roportion of
the anuuities withheld from hlm or her for such time as &e President

Guaranty of ll'Xllmm‘.lx. ThdUnMShmﬂmherlgteemguuntyth exclu-
s sy ocn provided, i fn Ui reat, o agunes any
of Hudson which m ul e Hu n; er
Bay Company. visions dth&the United States and g:es{t Britain ofp:l:

Vol. ix. p. 870. fifteenth of June, eighteen hundred and in consequence of the
occupation of a post on the Pru-in River by the servants of that
company,

Bitter Root Amonm.lth,wu,plvvidadthtﬁlemﬂuwv 3
v tobesur ghove the Loo-lo fork, shall be carefully surveyed and cxunlned.m
Fost the of the President, to be better adapted to
ﬁmit:ewmuo“hom«am'belhmtbe neral reservation provided for

2

i
£
:
3
E
g
g
§

Y Kootena
Upper Pend d'Oreilles tribes of Indians, have hereanto set mf%
andul]l,lttbepheemdonlbedaymdyurbudnbeﬁ;m writ-

ISAAC L STEVENS, 1. 8.
MMWWW&EM :

VICTOR, Head chief of the Flathead Nation, bis x mark.
m‘xmn&. 5, oy o the Uoper Pend pres

MICHELLE, Okisf of the Kootenays, his x mark, ‘r.s,"
AMBROSE, 4 L. 8.

Jih

his x mark. ‘1, 8.

PAH-SOH, bis x mark, ‘L.s.
BEAR TRACK, his x mark. ‘L.s’ |
ADOLPHE, " hisxmark. ‘n.s.’
THUNDER, his x mark. L.s.
BIG CANOE, his x mark. i: 8
KQOTEL CHAH, his x mark. r. 8.

UL, his x mark. z.s.”
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1855 Hellgate Treaty Retrieved by LEPO from heinonline.org Feb. 26, 2014
'I'REATYWITBTHEFLATBEADS,M Joux 16, 1835, 979

ANDREW, his x mark. [z.s.

MICHELLE, - his x mark. [r.s.

BATTISTE, his x mark. (L. s.

Kootenays.

GUN FLINT, his x mark. [r.s.].

LITTLE MICHELLE, his x mark. [r.s.

PAUL SEE, his x mark. [%. s,

MOSES, his x mark. [r.s.

R. H. LaNsDALE, fedian Agent.

W. H. Tarpax, Sub Indian Agext.

Hexey B. Crosize,

Gusravus SonoN, Flathead Iuterpreter.

A. J. Hooren, Sp. M e

WiLiax Craig.
And, w the said b been submitted to the Senate of _Consentof -
mum%s&rmmmw action thereon, the Senate did, Seuste, March &,
on the eighth day of March, hundred and fity-nine, advise and
consent to ‘the ratification of the same, by a resolution in the words and
figures following, to wit :

“In ExeouTive Sessiox,
“Sn;normUrmnSutu,MB,lm.

“Resoloed, (two thirds of the senators concurring,) That
Smudﬁu(aﬁmtmﬂ:enﬁﬂuﬁondmm&eﬂm
States and Chiefs, Headmen and of the confederate tribes of

the Flathead, Kootenay, and Upper d'Oreilles Indians, who are
constituted a nation under the name of
day of July, 1855.

& Attest: “ASBURY DICKINS, Secretary.”

Now, therefore, be it known that I, JAMES BUCHANAN, President progtamation
thM%dAm&hmmwmedm“dmAﬂl&m
m«:h&mmmmmmamwdm
one thousand eight and fifty-nine, accept, ratify, and confirm the

mdtmlty.
In whereof, I have hereunto cansed the seal of the Uhited
&mm:s@mdhnwthmmwhﬂ.

VOL. X1, TrEAT.~126
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e T SO >

CONSTITUTION

——O0F THE——

- STATE OF MONTANA

48 ADOPTED BY THE CONSTITUTIONAL CONVENTION AUGUST 17TH, 1589;
RATIFIED BY THE PEOPLE, OCTOBER 1sT, 1889; sTaTk
- ADMITTED, NOVEMBER 8TH, 1889,

PREAMBLE.

‘We, the people of Montana, grateful to Almighty God for the
blessings of liberty, in order to secure the advantages of a state gov-
emment, do, in accordunce with the provisions of the cnabling act of
congress, approved the twenty-second of Febraary, 4. D, 1889, ordain
and establish this constitution.

CONSTRUCTION OF LEGISLA- only, unless a retrospective intention is

‘TIVE ACTS.—An act of the legislature clearly expressed: State ex rel Maddox

Wil not be a, udged to be in violation v. Kenny, 11 Mont. 753,

of the constitution, except where plainly Constitutional provisions as well ag

Tépugnant thereto, The act will ‘be pre- statutes are construed by the same can-

::;l;ed to‘ belcor;smutlonal ‘utnm tll:e &nn gtpc?rutﬁuﬁlmt 5?unn v. City of
Tary is clearly and satisfactorily Teat Falls, on .

sh CT VOID IN PART.—Where a

on' of a statute is unconstitutional hat

o ¢ TERPRETATION OF CONSTI- fact does not authorize the courts to de.

TUTION.—The constitution of a state cide the remainder void, unless the pro-

Should be liberally construed to deter- visions are so d_together in

b he provistons of 4 constitution will City of Great Falls, 12 Mont. 58,
! Q_Onstrued to operate prospectively

ARTICLE 1.

BOUNDARIES.

8§ .1- The houndaries of the state of Montana shall he ag follows,
o wit; Beginning at a point formed by the intersection of the tyen.
_ ty-sevently degree of longitude west from Washington with the forty-
degree of north latitade, thence due west on the forty-fifth degree

of . htitude to » point formed by its intersection with the thirty-fourth
egree of longitude west from Washington, thence due south along

| of 4
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Ixxxiv. CONSTITUTION oF THE

land to erect and maintain thereon a It is for the courts to  determine
mill and mill dam upon and across any whether or not the use for which prop-
navigable stream, upecn paying to the erty is sought to be taken is a public
owners of lands which are thereby use: Coster v, Tide Water Co,, 18 N, J.
caused to bo flowed such damnages as Eq. 54; Tyler v, Beacher 44 Vt, 648,
mzy be assessed In,a judicial proceed- Land over which a highway is laid is
ing, does not deprive such owners of not taken for public use until the high-
their property without due process of way is operated by proper authority:
law: Ileard v. Amoskeag Man Co., 113 State ex rel James, 4 Wis, 408.

. 9. The constitution contemplutes a pro-
The inhibition found inall the constitu- ceeding in court in all cases of taking pri-
tions against the taking of private prop- vate property for public use without
erty for public use without compensa- consent of the owner. All other meth-
tion does not protect against damaging ods are excluded. ‘The owner has the
it without taking 1t, and it is to remedy right to a trial by jury for ascertaining
this manifest wrong and injustice that the compensation to which he is entitled:
the words “or damaged” are inserted. Weber v, Santa Clara County, 59 Cal,
The effect of this section Is to declare 265. .
that private property shall not be invad- A sum paid into court by a railroad
ed for public use unless the owner receive comnany, on the award of damages
compensation: Johnson v, Parkersburg, made by commissioners as‘compensation
16 W. Va. 402; 37 Am, Rep, 779; Pekin v. for occupation by such railroad of land
Brereton, 67 111, 477; 16 Am, Rep. 629; sought to be condemned for railroad pur-
Pekin v. Winkle, 77 1)1, 56: Elginv. Eaton, poses, is, though the owner has appealed
83 1d. 535, from the award, a Just compensation,

Where a city government changes within the meaning of constitutional ar-
the grade of a street after an abutting ticie 3, section 14, providing that pri-
land owner has made his improvements vate property cannot be taken for pub-
in conformity tv a grade previously es- lic use without just compensation, and
tablished, and thus injured the property hence is sufficient to Jjustify an order al-
nf such abutting owner, this provision [s lowing the rallroad company to take
violated, and an action lies for damages: possession pending the appeal: State ex

Johnson v, Parkersburg, 16 W, Va. 402; rel Volunteer mining Co. v. McHatton, 15
87 Am. Rep. 779. Mont.

§15. The use of all water now appropriated, or that may here-
after he appropriated for sale, rental, distribution or other hene-
ficial use and the right of way over the lunds of others, for all ditehes,
drains, flumes, eanals and aqueducts, necessarily nsed in connection
therewith, as well as the sites for reservoirs necessary for collecting
and storing the sume, shall he held to be @ public use.  Private roads
may be opened in the manner to Le preseribed by law, but in every
case the necessity of the road, and the amount of all damage to be sus-
tained by the opening thereof, shall be first determined by a jury, and
such amount together with the expenses of the proceeding shall be paid
by the person to he benefited,

ROADS TO MINING CLAIM—CON- claims of others, and providing for the
DEMNATION PROCEDURE.—The pro- assessment of damages by cominission-
visions of the constitution that the ne- ers, but merely modifies the statute as
cessity for, and the damages occasioned to the method of determining the dam-
by, the opening of privaie roads shall ages, leaving the jurisdiction .and pro-
first be determined by a jury does not cedure in other respects unchanged:
abrogate sections 1495 et seq. of the gen- State ex rel Coleman et al. v. Dfstrict
eral laws, granting to the owners of  Court Third District, 14 Mont, 476,
mining claims a right of way across the

$16. In all criminal prosecutions the accused shall have the right
to appear and defend in person and Ly counsel; to demand the nature
and cause of the aceusation; to meet the witnesses againat him face to
taoe; to have processto compel the attendance of wituesses in his hehalf,
and a speedy publie tria] by an impartial jury of the county or district
in which the offense is alleged to have been committed, subject to the
right of the state to have o change of venue for uny of the causes for
which the defendant, may obtain the sune,

RIGHTS OF THE ACCUSED.—~The cause" of the accus;

ation, when he ve-
accused is Informed of the “nature and ceives the indictm:

ent or information

2 of 4
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exxxii, CONSTITUTION OF THE

Prreg Brerx,

Srumon R. Burorn,
Wictiay Masox Berrarn,
Warrer A, Buririen,
AvLex. F. Burxs,
ANDREW J. Bunas,
Epwarp Burnws,
Javes E, CaLraway,
Epwarp CarpwrLr,
B. Prarr CarrrNreg,
Mrvton Causy,
Wirniax A, Cuessman,
Tivorny K. CoLLins,
CHaRLEs E. Congap,
Warrer Coorer,
THomas F., Countyry,
ARTHUR 8. CRAVEN,
W. W. Dxon,

D. M. Durgrek,
WiLLiay Dyge,
Georoex O. Earon,
WiLLiam T, Frevp,

J. E. GAYLORD,
Paris Gsson,
Wagren C, GiLLirys,
O. F. Gopparp,
FirupinG L. Gravrs,
R. E. Hammon,
Crakes S. Harraan,
Hexrr J, Hasxrwr,
Luxe D. Haren,
Lewis H. HersareLp,
Ricnarp O. Hrckman,
8. S. Honson,

W. J. Kexsrpy,

H. Kmx-mmmm,
Hiran KyowLes,
CoNrAD Konrs,

C. H. Loop,
Lriewsreyy A. Lucu,
MarTIN MagInnts,

J. E. Mariox,
CHARLES S, MaRsHALL,
Wy Maveer,

P.w. McAvow,

C. R. MwbreTox,
SaMURL MircuELL,
WiLiam Murs,
ALFRED Myxgs,
WiLLiam Pargerry,
W. R. RamsprLr,

G. J. Renk,

Joun C. Rosixson,
L. Rorwrrr,

J. E.Rickagps,
Fraxcis I, SareEant,
Leororp ¥. Scrmior,
GroreE W, SrarLETON,
Joserm K. Toovx,

J. R. TooLz,
Craries S, Wannew,
Wirriam H. Warson,
Cuas. M. Wessrer,
H. R. WarrenrLe,
Georgr B. Winsron,
Airon (. Wirres,
Davin . Brown.

ORDINANCE NO. 1.
FEDERAL RELATIONS,

i Be rr Omparvep :  First, That perfect toleration of religious senti-
n ment shall be secured and that no inhabitant of the state of Montany
& s shall ever he molested in person or property, on account of his or her
4 mode of religious worship,

FORCE AND EFT'ECT.—An ordinance EFFECT UPON STATUTE.—The ef-
framed and adopted Ly the constitution- fect of an ordinance upon the statute is
i al convention ang appended to the con- to change and modify its provisions S0
biid stitution, and witn it adopted hy the far as necessary to give the provisions
] people, has the same force and effect as gg the ordinance full Scope and effect:

@ constitutional provision - State v. Ken-
ny, 9 Mont. 223,

Second. That the people inhabiting the said proposed state of Mon- -
tana, do agree and declave that they forever disclaim all right and
title to the unappropristed public lands lying within the boundaries
thereof, and to all lands lying within said limits owned or held by any

,' 3064




STATE OF MONTANA,

exxxifi.

" Indian or Indian trihes, ang that until the title thereto sha]) have been
. extinguished by the United States, the same shall be and remain subject to
the disposition of the United States, and said I ndian lands shall vemain
under the absolute jurisdiction and control of the congress of the
United States, that the lands belonging to citizens of the United
tates, residing without the giq state of Montana,
taxed at a higher rate than the lands helouging to residents thereof;
that no taxes shall be imposed by the said state of Montana on lands or
property therein belonging to, or which may hereafter he purchased

shall never be

M rom taxing as othey
by any Indian whe bag
severed his trihal relations and has obtained from the T nited States or
jHrom any person a title thercto by patent or othey grant, save and ex-
\'cept such lands as have been or may he granted to any Indian or
Indians under any act of congress containing a provision exem)ting
the lands thus grauted from taxation, but said Jast named lands ghall
' exenpt from taxation by said state of Montana so leng and to such
xtent as such act of congress may prescribe,
Third. That the debts and Habilitjes of said territory of Montang
all be assumed anq paid by said state of Montana.

Fourth. g4 Provision shall he made foy the establishment ang
Maintenance of 5 uniform systen of public schools, which shall be
open to all the childyen of said state of Montana and free from
élecmrian control,
- Fifth, Tyt on behalf of the people of Montana, we in convention
assembled, do adopt the constitution of the United States.

. Sixth, That ghe ordinances in this article shall be irrevoeahle with-

ut the consent, of the United Statos and the people of said state of
,Montann.

The state hereby aceepts the several grants of land from
tates to the state of Montana, mentioned in an act of con-
“An act to provide for the division of Dakotg into
and 1o enahle the people of North Dakota, South Dakota,
d Washington, to form constitutions ang state govern-

admitted into the union on an equal footing with the
% and to make donationg of public lands to such states. ??
ruary 22d, 1889, upon the terms and conditions therein

ORDINANCE IT.
: ELECTIONS,
Be iz Ord,

’az'm»d by the Convention assemblead to form, o Constitution, Jor
the Stuy, of Montana.:

.\Ihl‘t- hat an election shall be held thyoq
-Ontana on ¢h, first Tuesday of October,

ghout the tervitory of
1889, for the ratification or

29



TREATY WITH THE OMAHA, J854. 611

TREATY WITE THE OMAHA, 1854.

Articles of agreement and convention mads and concluded at the city Mazch 1, 184,
of' Washington thés siwteenth day of March, one thousund eight hun- 10 taw. 0w
dred and frty-fonr, by Gearge W. Manypenny, as commizsioner on e ned Ape. 17,
the part of the Tnited States, and the fol oreing-named clicfs of the 15 foclaimed June 11,
Omaka tribe of Indians, viz: Shon-ga-ska, or Logan Fontenelle;
E-sta-mak-za, or Joveph Le Flesche; Gra-tah-nak-je, or Standing
Hawde; Gak-he-ga-giv-gah, or Littly Chicty Tun-wak-gah-ha, or Vil-
tage Maker; W -o-ke-ga, or Noise: So-da-nah-ze,or Vel Smoke;
they being thereto diely authorized fy wutdill £pibe.

Articrk 1. The Qmaha Indians cede to the United States ll their e Elon of lande to
landy west of the Missour] River, und south of a line drawn due west T
from & point in the centre of the main channel of said Missouri River
due east of where the Ayoway River disembogues out of the bluffs,
to the western boundary of the Omaha country, and forever relinguish
all right and title to the country south of said line: Provided, hone- iReserve: for the Ju-
ever, That if the country north of said due west line, which is reserved ™™™
hy the Omahas for their future home, should not on exploration prove
to be & satisfuctory and suitable location for said Todians, the Presi.
dent may, with the consont of said Indians, set apart and assign to
them, within or outside of the ceded country, a residence suited for
and aceeptable to them.  And for the purpose of determining at once
and definitely, it is agroed that a delegration of said Indians, in com-
pany with their agent, shall. immediately after the ratification of this
mstrument, proceed to examine the country herehy reserved, and if it
please the delegation, and the Indians in counsel express themselves
satisfied, then it shall be deemed and taken for their t!:lture home; but
if otherwise, on the fact being reported to the President, he is author-
ized to cause 4 new location, of suitable extent, to be made for the
future home of said Indians, and which shall not be more in extent
than three hundred thousand acres, and then and in that case, nll of
the country belonging to the suid T ndiuns north of said due west line,
shall be and is herehy ceded to the United States by the suid Indians,
they to reecive the same rate per acre for it, less the number of acres
assl lr_led in lieu of it for a home, as now paid for the land south of
sy me,

ArTICLE 2. The Omahas agree, that so soon after the United States Remoral of tho In.
shall make the necessary provision for fultilling the stipulations of disn
this instrument, ns they ean conveniently arrange their afairs, and ; : D
uot 1o exceed one vear from its Tutification, thev will vacate the ceded EX L: S \o 3 *"
country, and remove to the Jands reserved herein by them, or to the
other Jands provided for in lieu thereof. in the preceding article, as
the case may be.

Arricre 3. The Omahas relinguish to the United States all elaims.  Reim pishment of | of 4
for money ar other thing, under ?nrme*r treaties, and likewise all clajm "ot cnims.
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which they may have heretofore. at any time, set up, to any land on
the east side of the Missonri River: Provided, The B’muh&s‘ shall still
bo enlitled to and receive from the Government, the unpaid balance
of the twenty-five thonsand dollurs kppropriated for their use, by the
act of thirtieth of August, 1851, -

ArmicLg 4, Tn consideration of and payment for the country herein
ceded, und the relinquishments herein made, the United States agroe
ttg pgz' to the Omaha Indians the several sums of money following,

wil; .

1st. Forty thousand dollars, per annum, for the term of three
E?amﬁ commeneing on the first day of January, eightecn hundred and

ty-five, ;

2d. Thirty thousand dollars per snuum, for the term of ton years,
next siicceoding Lhe, three vears, ’

3d. Twenty thousand dollars per anpumi, for the term of fifteen
years, next sucueeclinﬁ the ten years.

4th, Ten thousand dollars per-annum, for the term of twelve Fears,
next suceeeding the fifteen yours.

All which several sums of money shall be paid to the Omshus, or
expended for their use and benefit, under the dircction of the Presi-
dent, of the United States, who ma{ from ilme to time determine at
his diseretion, what proportion of the annual Ppayments, in this article
provided for, if any, shall he paid to them in money, and what pro-
portion shall be applied to and expended, for their moral improve-
ment and education; for such heneficial objects as in his jndgment will
be caleulated to advance them in civilization: for buildings, opening
farms, fencing, bresking land, providing stock, a.%rdculturul imple-
ments, sceds, &c.; for elothing, provisions, and merchandise; for iron,
steel, nrmy, and ammunition: for mechunics, and tools; and for med.
ical purposes. )

ARTIGLE 5. In order (o enable the said Indians to settle their affairs
and to remove and subsist themselyes for one year at their new home,
and which they agree to do without further expense o the United
States, and also to pay the expenses of the delegation who may be
appointed to make the exploration provided for in artiole first, and to
fence and break up two hundred acres of Jand at their new home, they
shall receive from the United Stales, the further sum of forty-oman
thousnnd dollars, to be paid out and cxpended under the direction of
the President, und in such munner as he shall approve.

AxnTICLE 6. The Prusident may, from time to time, ut his discretion,
canse the whole or such portion of the land hereby reserveil, us he
may think proper, or of snch other Jand as may be selected in lien
Lthereof, as provided for in ariicle first, to be surveyed into lots. and

to assign to such Indian or Indiuns of said tribe as are willing to avail -

of the privilege, and who will locate on the SAIe #8 4 permanent home,
if o single person over twenty-onc years of age, one-eighth of a sec-
tion; to cach family of two, vne quarter section: to each family of
three and not execeding five, one half section: to each family of six
and not exceeding ten, one section; and to euch family over ten in
number, one quarler section for every additional five members.  And
be may proscribe such rules and raFu]ations us will insure to the fam-
ily, in case of the death of the heac thoreof, the possession and enjoy-
ment of such permanent home and the improvements thereon. And
the President may, at any time, in his ditcretion, after such person or
family has made a location on {he land assigned for u permanent bome,
issno o patent to such person or tamily for such assigned land, condi-
tioned that the tract shall not ho uliened or leased or a longer term
than two years: and shall be exempt from levy, sale, or forfeiture,
which conditions shall continue in foree, until 'a State constitution,
embracing such lands within its boundaries, shall have been formed,
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and the legislature of the State shall remove the restrictions. And if
any sach person or family shall at any time negleet or refuse to oveupy
and till a portion of the lands assigned and on which they have located‘,
or shall rove from place to place, the President muy, if the patent
shall have been issned, cancel the aseignment, und may also withheld
from such person or family, their proportion of the snnuities or other
moneys due them, until they sha]i) have returned to such unent;
home, and resomed the pursuits of industry; and in default of their
return the tract may be declared abundonﬁ: and thereafter assigned
o some other J)ereson or family of such tribe, or disposed of 1s is pro-
vided for the disposition of the excess of said land.  And the residue
of the land hereby reserved, or of that which ma be selected in lien
thereof, after all of the Indian persony or families shall have had
aassigned fo them permanent homes, may be sold for their henefit, -
under such laws, rules or regulations, as may hercafter ha presaribeti
by the Congress or President of the United Btates. No State legisla-
ture shall remove the restrictions herein provided for, without the
eonsent, of Con, :
. ArriciE 7. Should the Omahbas determine to make their Permanent; , htection  from
home north of the due west line named in the firat arlicle, the United
States agroe to protect them from the Sioux nnd all other hostile
tribes, as long us the President may deem guch protection necessary;
and if other lands be assigned them, the samo protection is guurunteed.
 Arrrore 8, The United States agree to erect for the Omahas, at their  Gristandsswmin,
new home, a grist and saw mill, and keep the same in repair, and pro-
vide a miller for ten years; ulso to erect #-good blueksmith shop, sup-
pl¥ the same with tools, and keep it in repuir for tem years; and
provide a good blacksmith for a like period; snd to em loy an expoeri- Rlacksmith.
enced furmer for tho term of len years, to instruct the Indians in
agriculture. .
AxricLe 9. The unnuities of the Ludians shall not be tiken to PRy fUtidtieenct to be
the debts of individuals. : = o
ARTIOLE 10. The Omahas acknowledge their dependence on the AL AuE e it
(lovernment of the United States, and promise o be triendly with all
the citizens thereof, and pledge themse ves (o commit no depredations Pepredadous.
on the property of such citizens. And should any one or more of
them violate this pledge, and the fact be sutisfactorily proven before
ihe agent, the property tuken shall be returned, or in default thereof,
or if injured or destroyed, compensation wmay be made by the Govern-
ment out of their annuities. Nor will they make war on any other
tribe, except in self-defence, hut will submit all matters of di erence
between them und other Indians to the Government of the [nited
States, or ita agenl, for decision, and abido thereby. And if any of
the said Omuahas commit any depredations on any other lndiaus, the
same rule shall prevail as that prescribed in this article in cases of
depredations ngainst citizens. . Paymenl 1 Lewh
RTICLE 11, The -Omahas acknowledge themsclves indebted to Haeamear & dews
Lewis Sounsosee, (s half-breed,) for services, the sam of one thousand
dollars, which debt they have riot been sbhle to pay, and the United
States agres to &x'a 7 the same, . ES—
ARTICLE 12, The Omshas are desirous to exclude from their cOUntry yoim wguinatia
the use of ardent spirits, and to grcveut their people from drinking spirits.
the same, and therefore it is provided that any Omaha who is guilty o
bringing liguor into their country, or who drinks liguor, may have his
or her proportion of the annuities withheld from him or hor for such
time as the President may determine. .
ArTIOLE 18. The hoard of foreign missions of the Presbyterian ,Gon: |~
Church have on the lands of the Omahas & umnual-labor boarding- rian Ghareh,
school, for the education of the Omaha, Ottoc, and other Indian youth,
which is now in successful operation. and as it will be some time before

3464

32



614

the nocossary buildings can be orecled o the reservation, an [it is
- desirable that the school should not be suspended, it is agreed (hat the
said board shall hyye four adjoining quarter seetions of land. o &5 to
include as near ay may be all the improvements beretofore mmade by

them; and the President is authorized o issue to (he proper authority
of said board, a patent in fee-simple for such quarter aecilt)ious. .

g trection of  AgmicLE 14, The Omahas agree that alf the
ways, and railroads, which ma ¥ be constructed as

necessary roads, high-
the conntry improves,

and the lines of which may ran through such tract ay may be reserved
for their permanent home, shall have a i ht of way through the reg.
ervation, a just compensation bein%pa.id erefor in money.,

ArricLe 15, This treaty shall
purties as s00n as the same shall be ratified
of the United States,

In testimony whersof
s aforesaid, and the un

e obli%atory on the contracting
¥ the President und Sepate

the said Georige W. Manypenny, commisgioner
&ersigned chiefs, of the Omaha fribe of lndia.m:}

bave hereunto set their hands snd seals, at the place and on the day an

year hereinbefore written,

George W, Man Penny, Commissioner., fr. s
Shon-ga-ska, or LOpan Foutenelle, his x mark. [
E-sta-mah.za, or J. oseph Le Flosche, his x mark, [L. 8.
Gra-tah-mah-je, or Standing Hawk, his x mark, L. H.
Gah-he-ga-gin-gah, or Little Chief, his x mark. [L g
Tah-wah-gah-ha, or Village Maker, his x roark,  [L. g,
Wah-no-ke-ga, or Noise, his x mark. . ' Y. 8,
So-da-nah-ze, or Yellow Smoke. his x mark, T. 8.

Executed in the presence of us:
James M. Gutewood, Indian agent.
James Goszler,
Charles Calvert,
James D, Kerr,
Henry Beard.
Alfred Chapman.
Lewis Baunsoci, interpreter.
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