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CASE NO. WC-0001-C-2021

MOTION AND MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

Comes now, Mickale Carter, Pro Se Objector, and submits this motion and
memorandum in support of Motion for Summary Judgment. Objector Carter moves the
Montana Water Court to reject the Water Compact of the Confederated Salish and
Kootenai Tribes of the Flathead Reservation, Montana and the United States,
(hereinafter Flathead Compact) based on several grounds. Each ground alone is
sufficient to require rejection.

A. SUMMARY OF THE ARGUMENTS

The grounds that require rejection of the Flathead Compact are:

1. The priority date of July 16, 1855, for water rights granted in the Flathead
Compact is unsupported by the language of the Treaty with the Flatheads, &c. July 16,
1855, aka, Treaty of Hell Gate, 1855, in that the treaty did not become effective until it

was ratified on April 18, 1859.



2. The reserved water rights, i.e., Winters doctrine rights, is only of that water
which is necessary for the activities described in the Treaty of Hell Gate, 1855.

3. Only the uses that were in place as of the creation of the Treaty of Hell Gate,
1855, are reserved water rights with a priority date of April 18, 1859.

4. The confederated tribe, pursuant to the Treaty of Hell Gate, 1855, gave up all
claims to water in the ceded lands, which includes all the off reservation water
described in the Flathead Compact.

5. When Montana became a state on November 8, 1889, all waters of the state
of Montana became controlled by the state of Montana for public use, and as such, the
Confederated Tribe's Winters doctrine/reserved water rights are only the rights the
Confederated Tribe had as of November 8, 1889.

6. When the federal government granted title to land to non-Indians on the
Flathead Reservation, the Winters doctrine water rights passed with the land.

7. All pre-July 1,1973 water rights claimed by the confederated tribe in the
Flathead Compact, including, but not limited to, reserved water rights, that were not
properly claimed by July 1, 1996, are deemed by the Montana Supreme Court to be
abandoned rights and consequently cannot have a priority date prior to July 1, 1973.

8. The Treaty of Hell Gate, 1855's prohibition on damaging property of citizens
requires rejection of the Flathead Compact.

9. The Flathead Compact violates Montana law in the following ways:

a. The Flathead Compact does not provide for equitable division and

apportionment.



b. The Flathead Compact provides no showing that the water rights granted
therein do not negatively impact prior appropriators.

c. There is no requirement in the Flathead Compact that there be a showing of
actual use of the water rights granted therein.

10. The Flathead Compact violates ex post facto laws to the extent it impacts
current water rights.

The Montana Water Court should reject the Flathead Compact. Thereafter, each
separate claim for a water right contained therein should be adjudicated, applying the
same standards that the Montana Water Court applies to all claims for water rights
within the State of Montana. Furthermore, the priority date should never be earlier than
the date that actual use began.

B. BACKGROUND INFORMATION

1. ARIZONA V. NAVAJO NATION

The United States Supreme Court in Arizona v. Navajo Nation, 599 U.S.
(2023), dealt with the question of whether the United States had an affirmative duty
under the treaty of 1868 to take steps to secure water for the Navajos. In deciding that
the United States does not have an affirmative duty to secure water for the Navajos, the
Supreme Court examined "reserved water rights," i.e., water recognized pursuant to

Winters v. United States, 207 U.S. 564, 576-577 (1908). In Winters, the Supreme Court

determined that even though a treaty did not mention water rights, as is the case with
the Treaty of Hell Gate, 1855, there are nonetheless water rights that were intended to

be included therein.



The Supreme Court in Arizona v. Navajo Nation held that the language "reserved

water rights" is "shorthand for the water rights implicitly reserved to accomplish the

purpose of the reservation.” Arizona v. Navajo Nation. (slip op at 2), citing both Winters

and Cappaert v. United States, 426 U.S. 128, 138 (1976). In its analysis the Court

stated, applying the Winters doctrine, that "Under the Winters doctrine, the Federal
Government reserves water only 'to the extent needed to accomplish the purpose of the

reservation." (emphasis added) Id. (slip op at 4), citing Sturgeon v. Frost, U.S. ,

(2019) (slip op at 13) and United States v. New Mexico, 438 U.S. 696, 700-702

(1978).

In Arizona v. Navajo Nation, the Supreme Court looked to the language of the

treaty to determine obligations under the treaty. The Court held that federal courts
"must adhere to the text of the relevant law--here the treaty.” The Court also stated,
citing Choctaw Nation v. United States, 318 U.S. 423, 432 (1943), "Indian treaties

cannot be rewritten or expanded beyond their clear terms." Arizona v. Navajo Nation,

(slip op at 8-9). The Court further held that "it is not the Judiciary's role to rewrite and
update this 155-year-old treaty." Id.

Finally, the Court noted, "it is not surprising that a treaty ratified in 1868 did not
envision and provide for all the Navajos' current water needs 155 years later, in 2023."
Id. (slip op at 10). The Court then noted that tribes seeking more water rights than
covered by the Winters doctrine, "may be able to assert the interests they claim in water
rights litigation, including by seeking to intervene in cases that affect their claimed
interests." Id. (slip op at 12).

2. THE TREATY OF HELL GATE. 1855




Pursuant to the terms of the Treaty with the Flatheads, &c. July 16, 1855, aka,
Treaty of Hell Gate, 1855, the confederated tribe of Indians "hereby cede, relinquish,
and convey to the United States all their right, title and interest in and to the country
occupied or claimed by them . . ." Article |, Exhibit B at p 1. The treaty goes on to
describe a great swath of land which was ceded, relinquished and conveyed with all
rights, title and interest that includes, inter alia, the Flathead Valley, and the Flathead
River drainage area. See Exhibit A. (Attached to the Eighteenth Annual Report of the
Bureau of American Ethnology, 1899.) The land designated as 373 is the land ceded by
the confederated tribe.

From this ceded land, Article Il, Exhibit B at pp 1-2, reserved lands were to be
set apart "for the exclusive use and benefit of said confederated tribes as an Indian
reservation." These reserved lands are known as the Flathead Reservation. The land
designated as 374 is the Flathead Reservation. Exhibit A.

Article Ill, Exhibit B at p 2, gave to the confederated tribes "exclusive right of
taking fish in all the streams running through or bordering said reservation . . ." It also
gave the right to the Indians "of taking fish at all usual and accustomed places, in
common with citizens of the Territory . . ." Id.

Article IV, Exhibit B at pp 2-3, describes what the United States will give to the
tribes in exchange for the cession of land and all the associated rights thereto. The
United States agreed to pay the confederated tribes of Indians $120,000 over a period
of 20 years. In addition to this payment of $120,000, in Article V, Exhibit B at p 3, the
United States, inter alia, agreed to build a school and provide for free education for

Indian children. It also agreed to build and furnish a variety of shops, including



blacksmith, carpenter, plough makers, etc. It also agreed to erect a sawmill and a
hospital. The United States agreed that it would keep everything it build in repair and
provide employees to carry out these provisions for a period of twenty years.

Article V, Exhibit B at p 3, also required that the United States pay each of the
tribes subject to the treaty, $500 dollars per year for a period of 20 years to be paid as a
salary to the chief of each tribe and to erect "a comfortable house, and properly furnish
the same and to plough and fence for each of them ten acres of land."

Article VI, Exhibit B at p 3, provides that the President of the United States may
assign lots, on the reservation land to tribal individuals and families subject to the same
regulations as provided in the sixth article of the Treaty With The Omaha, 1854. Exhibit
D at pp 2-3. In addition to laying out the requirements for tribal members to obtain and
continue to own a patent on the land, Article 6 of the Treaty With The Omaha, 1854,
Exhibit D at p 3, states that the remainder of the land may be sold for their benefit.
Article VI, Exhibit B at p 3, provides that the annuities paid to the confederated tribes of
Indians shall not be taken to pay the debts of individuals.

Article VIII, Exhibit B at pp 3-4, states that the "aforesaid confederated tribes of
Indians acknowledge their dependence upon the Government of the United States."

Article VIl goes on to state that the the confederated tribes of Indians "promise to
be friendly with all citizens thereof (the United States), and pledge themselves to
commit no depredations upon the property of such citizens." Exhibit B at p 3. Article
VI further provides that "the property taken shall be returned, or in default thereof, or if
injured or destroyed, compensation may be made by the Government out of annuities.”

Id.



Article IX, Exhibit B at p 4, deals with excluding alcohol from the reservation.
Article X, Exhibit B at p 4, protects the confederated tribes of Indians from certain claims
made by the Hudson Bay Company. Article XI, Exhibit B at p 4, states the possibility
that the Bitter Root Valley may be a better alternate site for the reservation to be
determined by the President of the United States. Article XIl, Exhibit B at p 4, states
that the treaty shall be "obligatory upon the contracting parties as soon as the same
shall be ratified by the President and the Senate of the United Stated." It was ratified by
the Senate on March 8, 1859, and Proclaimed/Signed by President James Buchanan
on April 18, 1859. Exhibit B at p 5.

C. GROUNDS FOR REJECTING THE FLATHEAD COMPACT

1. The priority date of July 6, 1855 for all the water rights granted in the
Flathead Compact, is unsupported by the language of the Treaty of Hell Gate,
1855.

a. The Flathead Compact sets the priority date for all the water rights allowed by
the Compact as July 16, 1855, as the date the Treaty with the Flatheads, &c. 1855, aka
The Treaty of Hell Gate, 1855, was agreed to by Superintendent of Indian Affairs Isaac
|. Steven and the confederated tribes. However, by the terms of the agreement, the
Treaty of Hell Gate, 1855, did not become obligatory upon the contracting parties until
April 18, 1859, the date it was signed by President Buchanan. Article Xll, Exhibit B at p
4, states: " This treaty shall be obligatory upon the contracting parties as soon as the
same shall be ratified by the President and the Senate of the United States." It was
ratified by the Senate on March 8, 1859 and signed by President Buchanan on April 18,

1859. Id. atp 5. Consequently, there should be no priority date on any water right



whatsoever before April 18, 1859. Having the wrong priority date requires rejection of
the Flathead Compact in its entirety.

2. The reserved water rights, i.e., Winters doctrine rights, is only of that
water which is necessary for the activities described in the Treaty of Hell Gate,
1855.

Pursuant to Arizona v. Navajo Nation, because there was no mention of water

rights in the Treaty of Hell Gate, 1855, the reserved water right, i.e., the Winters water

rights that are deemed included in the treaty, is the water "needed to accomplish the

purpose of the reservation." Arizona, 599 U.S. (2023) (slip op at 2). The question
then becomes: What was the purpose of the Flathead Reservation as set forth by the

Treaty of Hell Gate, 1855? Arizona v. Navajo Nation, (slip op at 8-9) requires that we

look to the language of the treaty to make this determination. Based on the language
of the Treaty of Hell Gate, 1855, the purpose of the reservation was to confine the
confederated tribes onto a tract of land, giving them the ability to have a subsistence
lifestyle thereon, so that they would do no harm to the settlers in the area. See Exhibit
B, Articles |, II, lll, V, VI, and VII, at pp 1-4.

To determine the water needed to fulfill the purpose of the treaty, i.e., the water
rights that would have a priority date of April 18, 1859, we must look to the language of

the Treaty of Hell Gate, 1855. Arizona v. Navajo Nation, (slip op at 8-9). The Treaty of

Hell Gate, 1855, refers to: fishing in Article lll, farming, fencing and building houses in
Article IV; schools, hospital, tin and gun shop, carpenter shop, and wagon and plough
maker’s shops in Article V. Exhibit B at p 2-3. Consequently, the water rights the
confederated tribe had, as conferred by the Winters doctrine, was enough water to

provide for household use, whatever was needed to run the shops, as well as for



fishing and farming for the Indian occupants on the Reservation as of April 18, 1859.
Only those water rights have a priority date of April 18, 1859, the date of ratification of
the Treaty of Hell Gate, 1855. The remainder of the water rights claimed in the

Flathead Compact are not, pursuant to Arizona, Winters reserved water rights.

Pursuant to Montana law, those water rights would have a priority date as of the date
of actual use, once it is shown that such water right claimed will not adversely affect
water rights of a prior appropriator. MCA 85-2-311 (1)b. In that the Flathead Compact
does not distinguish between Winters reserve water rights and non Winters reserved
water rights, the Flathead Compact must be rejected.

3. Only the uses that were in place as of the creation of the Treaty of Hell
Gate, 1855, are the uses that would have a priority date of April 18, 1859.

a. In Winters the uses of the land that were considered by the Supreme Court
were uses that were in place as of May 1, 1888, the date the treaty was ratified, i.e.,

hunting, grazing and agriculture. Winters v. United States, 207 U.S. 564 (1908). See,

also, Arizona v. Navajo Nation, slip op at 2, 4, 8-9, 10, and 12. By contrast, in the

instant action, the uses being made of the water in the Flathead Compact are, inter alia,
two hydroelectric dams, wetland preservation and even a claim to to 90,000 AFY (acre
feet per year) of water to be stored in the Hungry Horse Reservoir, as well as any use
whatsoever that a tribal member or the Tribe makes of the water and water used in
modern irrigation practices. Of these only irrigation of the land was even contemplated
when the Flathead Reservation was created in 1859.

In interpreting the treaty it is appropriate to consider what people knew/expected

as of the time of the treaty. See, Arizona v. Navajo Nation, slip op at 8-9, holding that

the courts must adhere to the relevant treaty, stating "Indian treaties cannot be rewritten



or expanded beyond their clear terms." Consequently, the court must determine the
uses to which water was being put as of the date of the treaty. Even in its 1908 opinion,

the Supreme Court in Winters considered only what was the usual use of land as of that

date, i.e., grazing, hunting and agriculture, definitely not hydroelectric dams and
wetlands preservation and water to be stored in a Dam 85 miles from the reservation
that was constructed in 1953, or modern irrigation practices. These uses are outside
the purview of the Winters doctrine in that they were not contemplated in 1855, requiring
rejection of the Flathead Compact which does not distinguish between Winters doctrine
water rights and non Winters doctrine water rights.

b. To hold that the penumbra of the 1855 treaty includes any and all uses
whatsoever that the Confederated Tribe could ever contemplate, as is depicted in the
Flathead Compact, would require the conclusion that the Indian Tribes in Montana
have a claim to all the waters of the State of Montana with a priority date as of the date
of their respective treaties. This would necessarily make Montana becoming a State in
1889 a farce. Montana would essentially be a state, a state dependent on its waters,
without any right to its waters. The only people of the state of Montana who would
have enjoyment of the waters of the state would be the Reservation Indians. Being
contrary to Montana's admission into the United States as a State on November 8,
1889, the Flathead Compact must be rejected.

4. The Confederated Tribe gave up all claims to water in the ceded lands,
which includes all the off reservation water described in the Flathead Compact.

When the confederated tribe of Indians ceded the land described in Article | of
the Treaty of Hell Gate, 1855, it ceded, relinquished and conveyed all right, title and,

interest therein. See Article |, Exhibit B at p 1, which states, "The said confederated

10



tribe of Indians hereby cede, relinquish, and convey to the United States all their right,
title, and interest in and to the country occupied or claimed by them, bounded and
described as follows . .. " See, Exhibit A. Area 373 is ceded lands which includes
Area 374. Area 374 is the Flathead Reservation which is lands "reserved from the
lands ceded, for the use and occupation of the said confederated tribe.” Article I,
Exhibit B at pp 1-2. When the confederated tribe of Indians ceded the lands, they
ceded "all right, title and interest" to the water on those lands. To allow the
confederated tribe to now claim the waters on those lands with a priority date as of the
date of their ceding their interest in those waters, is a direct violation of the Treaty of
Hell Gate, 1855. The Flathead Compact must be rejected.

5. When Montana became a state on November 8, 1889, all waters of the
state of Montana became controlled by the state of Montana for public use, and
as such, the Confederated Tribe's Winters doctrine/reserved water rights are only
the rights the Confederated Tribe had as of November 8, 1889.

Montana became a state on November 8, 1889. In the 1889 Montana
Constitution, § 15, the State of Montana claimed all water, "now appropriated, or that
may hereafter be appropriated” in the state to be held for a public use. Exhibit C at 2.
This was reiterated in the 1972 Montana Constitution, Article IX, Section 3. WATER
RIGHTS. (3) which states,

All surface, underground, flood and atmospheric waters within the boundaries

of the state are the property of the state for the use of its people and are subject
to appropriations for beneficial uses as provided by law. (Emphasis added.)

Consequently, the water rights that were granted to the confederates tribes
pursuant to the Winters doctrine was only for the water usages that was in place as
of November 8,1889. As of that date, all other waters of the great State of Montana

were owned by the state to be held for a public use. Consequently, in order to

11



determine the reserved water rights the confederated tribe had pursuant to the
Winters Doctrine, the water usage as of November 8, 1889 must be ascertained.
That is the water rights the confederated tribe has with a priority date of April 18,
1859. Because the Flathead Compact did not make this determination, it must be
rejected.

6. When the federal government granted title to land to non-Indians on the
Flathead Reservation, the Winters doctrine water rights passed with the land.

The Constitution of the State of Montana, ORDINANCE NO. 1., 1889, Second,
Exhibit C at pp 3-4, provides:

[TIhe people inhabiting the said proposed state of Montana, do agree and declare
that they forever disclaim all rights and title to the unappropriated public lands lying
within the boundaries thereof, and to all lands lying within said limits owned or or held
by any Indian or Indian tribes, and that until the title thereto shall have been
extinguished by the United States, the same shall be and remain subject to the
disposition of the United States, and said indian lands shall remain under the absolute
jurisdiction and control of the congress of the United States.

Ordinance No. 1., Second, did not in any way amend § 15 of the 1889
Constitution of the State of Montana that provides that all the waters of the state shall
be held for a public use by the State of Montana. It merely dealt with title to the land.
Consequently, the State of Montana controls/owns all waters in the state as of its date
of admission as a state, November 8, 1889, including the waters on federal lands,
including the waters on Indian Reservations.

Ordinance No. 1, Second, made it clear that the people of the state of Montana
could not hold title to the lands on Indian Reservations within the state until or unless
the United States had extinguished the Indian's or Indian Tribes' claim to the land. See

also, Exhibit D at pp 2-3, Treaty of the Omahas, 1854, Article 6, to which the Treaty of

Hell Gate, 1855 is subject, that also indicates that portions of the reservation may be

12



sold. This is what happened with all the non-Indians who became owners of land on
the Flathead Reservation. See Openings and Sales of Indian Lands, Section (4)
Flathead Indian Reservation, Mont., Electronically filed, November 20, 2023, and 25
USC 404.

Consequently, another fatal flaw of the Flathead Compact, requiring rejection, is
that it fails to address the Winters doctrine water rights, with the corresponding priority
date of April 18, 1859, that passed with the land to those non-Indians who bought land

on the Flathead Indian Reservation. See, Schutter v. State of Montana Board of Land

Commissioners, 19 21-26, DA 23-0314, decided April 30. 2024, in which the Montana

Supreme Court discusses how a water right becomes appurtenant to the land, and
thereafter passes with the land.

7. All pre-Jduly 1, 1973 water rights claimed by the Confederated Tribe in the
Flathead Compact that were not properly claimed by July 1, 1996, are deemed by
the Montana Supreme Court to be abandoned rights and consequently cannot
have a priority date prior to July 1, 1973.

MCA 82-2-212 includes an order by the Montana Supreme Court. It provides
that "every person” including "any Indian or Indian tribe" that claims "an existing right
to the use of water arising prior to July 1, 1973, is ordered to file a statement of claim
to that right with the department no later than June 30, 1983." That date was extended
to July 1, 1996, by MCA 85-2-221 (3). The Supreme Court order states in bold and all
caps, "FAILURE TO FILE A CLAIM AS REQUIRED BY LAW WILL RESULT IN A
CONCLUSIVE PRESUMPTION THAT THE WATER RIGHT OR CLAIMED WATER
RIGHT HAS BEEN ABANDONED." To the extent the Flathead Compact contains
therein claims for water rights with priority dates before July 1, 1973, that have not

already been claimed pursuant to MCA 85-2-212, and MCA 85-2-221, such water
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rights are deemed conclusively abandoned. Those water rights, as a matter of law,
cannot have a priority date prior to July 1, 1973.

Any and all water rights claimed in the Flathead Compact by the Confederated
Tribes that were not properly claimed pursuant to MCA 82-2-212 are deemed, as a
matter of law, to be abandoned. That includes reserved water rights. MCA 82-2-212
does not make an exception for water rights claims of Indians or Indian tribes, but
rather specifically includes them. In that a priority date of July 16, 1855 is claimed for
all the water rights set forth in the Flathead Compact, the Water Court should require
proof that these water rights were properly claimed pursuant to MCA 82-2-212. Those
water rights not properly claimed are deemed abandoned as of July 1, 1973, and
consequently, cannot, as a matter of Montana law, have a priority date prior to July 1,
1973. To hold otherwise would be a violation of MCA 82-2-212 as well as of Article Il
Section 4 of the Montana Constitution, which prohibits discrimination based on culture
or social origin. Because the Flathead Compact does not reveal proof that the water
rights claimed therein were not abandoned, it must be rejected.

8. The Treaty of Hell Gate, 1855's prohibition on damaging property of
citizens requires rejection of the Flathead Compacit.

The Treaty of Hell Gate, 1855, Article VIII, Exhibit B at p 3, provides that the
confederated tribes of Indians "promise to be friendly with all citizens" of the United
State, "and pledge themselves to commit no depredations upon the property of such
citizens." This language, inter alia, requires that the confederated tribes not interfere
with the rights of all Montanans to equitable enjoyment of the waters of the state. This
promise necessarily requires compliance with MCA 85-2-701 which dictates equitable

apportionment of water rights within the state of Montana among the people of the
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state and the Indian tribes. This promise of The Treaty of Hell Gate, 1855, also requires
a showing that all water rights claimed by the confederated tribe do not negatively
affect the property of citizens of the United States, i.e., Montanans. Furthermore,
pursuant to MCA 85-2-701 (1), it is the legislative intent of the Montana Legislature to
provide for the "equitable division and apportionment of waters between the state and
its people and the several Indian tribes claiming reserved water rights within the state."
If the water rights set forth in the Flathead Compact, negatively affect property of
citizens of Montana, including property values, then such water rights violate the Treaty

of Hell Gate, 1855, Article 8. See, Schutter v. State of Montana Board of Land

Commissioners, 1 35, DA 23-0314, decided April 30. 2024, in which the Montana

Supreme Court acknowledged the value to water rights. To the extent that the
Flathead Compact negatively affects the property or its value due to loss of water
rights, or lowering of the water levels on lakes or rivers, inter alia, of those people who
own property on the Flathead Reservation, on the banks of the Flathead River or on the
shores of Flathead Lake, it should not be approved. In that the Flathead Compact
does not even address this issue, it should be rejected.

9. The Flathead Compact violates Montana Law.

a. The Flathead Compact does not provide for equitable division and
apportionment.

1. The legislative intent, when dealing with reserved water rights claims of the
several Indian tribes claiming water rights within Montana, is for the compacts to
provide for an "equitable division and apportionment of waters between the state and
its people and the several Indian tribes claiming reserved water rights within the state."

MCA 85-2-701 (1). The Flathead Compact is totally one sided. It does not take into
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consideration the people of Montana or the interests of the State of Montana. This can
only be accomplished by the Water Court following the same procedures in assessing
the Flathead Compact as it does for all other Montanans seeking water rights.
2. Montana Constitution, Article IX Section 3, Water Rights,1972, provides that
“all surface, underground, flood, and atmospheric waters within the boundaries of the
State are the property of the State for the use of its people and are subject to
appropriation for ben'eficial use as provided by law." When such a huge water right is
granted to such a small portion of the population of the state of Montana, as is the
case with the Flathead Compact, it is appropriate to determine whether such
appropriation is fair for those Montanans who are not benefitting therefrom, or indeed
who may suffer as a consequence of such a large appropriation. Such determination
has not been made with regard to the Flathead Compact, mandating rejection thereof.
3. The State of Montana owns and controls all the water within the state.
Constitution of the State of Montana, § 15. The Confederated Tribe of Indians, as with
everyone else wanting to claim a water right in Montana, must comply with MCA
85-2-224 and MCA 85-2-101, which require equitable division and apportionment.
See, also, MCA 85-2-701(1), which sets forth the legislative intent with regard to
reserved water rights:
()t is further intended that the state of Montana proceed under the provisions
of this part in an effort to conclude compacts for the equitable division and
apportionment of waters between the state and its people and the several
Indian tribes claiming reserved water rights within the state.
Furthermore, requiring the Confederated Tribe to go through the same

procedures as all Montanans is mandated by the United States Supreme Court in

Arizona, which held that tribes seeking more water rights than covered by the Winters
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doctrine, "may be able to assert the interests they claim in water rights litigation,
including by seeking to intervene in cases that affect their claimed interests." Arizona

v. Navajo Nation, slip op at 12. The Flathead Compact should be rejected and the

claims of the confederated tribe should be adjudicated like all other water rights claims

in Montana.

b. The Flathead Compact provides no showing that the water rights
granted therein do not negatively impact prior appropriators.

1. MCA 85-2-311(1)b requires that before a water use permit will be issued, the
applicant must produce evidence that shows that the water use requested will not
adversely affect "the water rights of a prior appropriator under an existing water right, a
centificate, a permit, or a state water reservation." At a minimum, the Confederated
Salish and Kootenai Tribes should be required to make such a showing with regard to
the two hydroelectric dams, the wetlands, the water storage in the Hungry Horse
Reservoir, the water right claims of the tribal members and the tribe and their modern
irrigation practices.

2. The requirement to show that the water rights claimed in the Flathead
Compact do not negatively impact the water rights of Montanans is implicit in the
Treaty of Hell Gate, 1855, Article 8, Exhibit B at p 3. Article 8 requires that the
confederated tribes commit no "depredations upon the property" of citizens of the
United States. The Flathead Compact is consequently required by Article 8 to make a
showing that it does not negatively impact the water rights of Montanans. Having not
done so, requires rejection.

3. To not require the Confederated Salish and Kootenai Tribes to make a

showing that the water rights that are the subject of the Flathead Compact do not
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negatively impact the people of Montana, would amount to discrimination based on
race and culture, in that all other Montanans must make such a showing. MCA
85-2-311(1)b, Montana Constitution Article [, Section 4.

4. Montana Constitution, Article IX Section 3, Water Rights, ratified on March
22,1972, provides that "all existing rights to the use of any water for any useful or
beneficial purpose are hereby recognized and confirmed." Objector Carter's water
rights which have an enforceable priority date prior to March 22, 1972 were thereby
recognized and confirmed and consequently, cannot, as a matter of Montana
Constitutional law, be impacted by the Flathead Compact. This is the case for all
similarly situated holders of water rights in Montana who have made claim to those
rights pursuant to MCA 85-2-212. There being no guarantee in the Flathead Compact
that the Compact will not negatively affect all pre-existing water rights, the Flathead
Compact must be rejected.

c. There is no requirement in the Flathead Compact that there be a

showing of actual use of the water rights granted therein.

1. Montana has always had a "first in time, first in right" rule for sorting out

water right priorities. This requires an actual use in order to establish a water right. "To
support a valid claim, an appropriation of water must be put to a beneficial use--it is

the 'basis, the measure and the limit of all rights to the use of water'" Schutter v. State

of Montana Board of Land Commissioners. q 21, DA 23-0314, decided April 30. 2024,

quoting McDonald v. State, 220 Mont. 519, 530, 722 P.2d 598, 605 (1986) (citation

omitted). Because The Flathead Compact does not distinguish Winters doctrine and
non Winters doctrine water rights, it does not even allude to the prerequisite of

designation of the date that actual use began. Following Montana law would require
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that the priority date for the hydroelectric dams, the wetlands, the storage in the
Hungry Horse Dams, the use of the water by tribal members or the tribe, and the
modern irrigation practices, be as of the date that actual use began. Furthermore,
Montana law also requires a new permit request when water needs increase. Because
there is no designation therein of a priority date based on actual use for non Winters
doctrine water rights, the Flathead Compact must be rejected.

2. The Flathead Compact has a provision that ailows the Confederated Tribes to
lease/sell their water obtained pursuant to their water rights, to an undesignated third
party. This provision flies in the face of Montana Water Law which grants water rights
only to those parties who actually use the water. See, MCA 85-2-224. See also,
Schutter, at 9 21. If the tribe leases out a water right, it necessarily is not using that
water. Under Montana Water Law, if a claimant is not using that water right, then it has
no legal claim to that water right. Because it allows the leasing/selling of water, the
Flathead Compact should be rejected.

3. Montana Constitution Article Il, Section 4 provides that the "State may not
discriminate based on race, color, sex, culture, social origin or condition, or political or
religious ideas." Relating the priority date of the water right back to July 16, 1855, a
date before actual use of the water, is a benefit given to no other Montanan. All other
Montanans must show actual use in order to obtain a water right priority date. See
MCA 85-2-224. To do otherwise amounts to a violation of the Montana Constitution's
prohibition against discrimination based on race and culture. The Flathead Compact
violates Section 4 by giving the Confederated Salish and Kootenai Tribes special

treatment based on their race and culture, i.e., Tribal status.
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10. The Flathead Compact violates ex post facto laws to the extent it
impacts current water rights.

a. To the extent that the water rights granted by the Flathead Compact,
including water rights for a hydroelectric dam, the wetlands, storage in Hungry Horse
Dam, the uses of tribal members and the tribe, including leasing water, and modern
irrigation practices, granted by the Flathead Compact, impact Objector Carter's water
rights that have, for example an enforceable priority date of January 1, 1916, see 76LJ
30016676, the Flathead Compact violates Objector Carter's right, granted by both the
Montana and the U.S. Constitution, to not have ex post facto laws enforced against
her. See Montana Constitution, Article Il, Section 31; U.S. Constitution, Article I,
Section 9.3. This can only be remedied for all who are similarly situated, i.e., with
priority dates after July 16, 1855, but before the approval of the Compact, by setting
the priority date of the Flathead Compact granted water rights described above, as the
date of final approval of the Compact or the date that actual use began.

C. CONCLUSION

For the above stated reasons, the Montana Water Court should reject the
Flathead Compact. Thereafter, each separate claim for a water right contained therein
should be adjudicated, applying the same standards that the Montana Water Court
applies to all claims for water rights within the State of Montana. Furthermore, the
priority date should never be earlier than the date that actual use began.

Dated this 17th day of June, 2024.

OBJECTOR MICKALE CARTER
/s/Mickale Carter

MICKALE CARTER
Bar number 2594
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pro se

CERTIFICATE OF SERVICE

| declare under penalty of perjury, that | emailed a true and accurate copy of the
foregoing document and Exhibits A, B, C, and D, on June 17 , 2024, to the following
email addresses:

Montana Water Court: watercourt@mt.gov

Daniel J Decker
Confederated Salish & Kootenai Tribes: daniel. Decker@cskt.org

David W. Harder

U.S. Department of Justice

Indian Resources Section
Denver: david.harder@usdoj.gov

Yosef Negose

U.S. Department of Justice

Indian Resources Section

Environment & Natural Resources Division: yosef.negose@usdoj.gov

Molly M. Kelly
Montana Department of
Natural Resources and Conservation: Jean.Saye@mt.gov

Chad Vanisko

Montana Attorney General Agency
Legal Counsel Agency Legal Services Bureau: chad.vanisko@mt.gov

/s/ Mickale Carter June 17, 2024
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MM%MJ%M&MMKM@.M
Pend & Oreilles Tndions, Ooncluded at Hell Gate sn the Bitter Root
Valley, July 16, 1855. Ratified z the Senate, Mareh 8, 1859, Pro-
das‘mcdbyt&a}‘rm'dmtofﬁa ted States, dpril 18, 1859,

JAMES BUCHANAN,
PRESIDENT OF THE UNITED STATES OF AMERICA,

TO ALL AND SINGULAR mwnourmmsmssnmoouz,enmnm:

WHaEREAS 8 treaty was made and concluded at the treatys-ound,
at Hell Gate, in the Bitter Root Valley, on the sixigenth day July,
eightéen hundred and fifty-five, between Isaac I. Stevens, governor and
superintendent of Indian affhirs for the Territory of Washington, on the
part of the United States, and the hereinafier named chiefs, headmen,
aud of the confederated tribes of the Flathead, Kootenay, and
:Igger end d'Oreilles Tudians, on behalf of and acting for said confeder-

tribes and duly anthorized thereto, by them, which treaty is in the

Articles of agreement and convention made and coucladed at the treaty

975

July 16, 1658,

Contracting

ground at Hell Gate, in the Bitter Root Valley, this sisteenth day of July, parties.

in the year one thousand eight bundred and fifty-five, by and between Isaac
1. Stevens, governor and superintendent of Indian affairs for the Territory

Washington, on the part of the United Btates, and the undersigned
chiefs, headmen, and delegates of the confederated tribes of the F'
Kootenay, and Upper Pend d'Oreilles Indians, on bebalf of and acting
for said confederated tribes, and being duly authorized thereto by them.
It being understood and agreed that the Bﬂldy confederated tribes do hereby
constitute & nation, ander the name of the Flathead nation, with Vietor,
the head chief of the Flathead tribe, as the head chief of the said nation,
nndthattti; severalslol!ef, headmen,ando?el&gates,whose names are
signed to this treaty, ereby, in behalf eir respective txibes, re-
cognise Victor as sm{! bead clneg

AntioLs L. The said confederated tribes of Tndians hereby cods, ro- Cesslon of
linquish, and convey to the United States all their right, title, and interest lands to the
inmdtotheeonntryooenpiedotchimedbylhem,bomdedanddeseﬁbed cases.

as follows, to wit:
Commencing on the main ridge of the Rocky Mountains at the

ninth (49tb) parallel of latitude, thence westwardly on that parallel to
divide between the Flat-bow gr Kootsnl? River and Clarke's Fork ; thence
southerly and southeasterly along said divide to the one hnudred and
fiftcenth degree of longitude, (118°,) thence in a southwesterly direction
10 the diide between the sonrces of the St. Regi Borgia and the Ceour
d’Alene Rivers, thencs southeasterly and sonther y along the main ridge of

Yy
utaries of the Bitter Root River from the waters flowing into the Salmon
and Snake Rivers 1o the main ridge of the Rocky Mountains, and thence
northezly alo saidmahﬁdgetotheplaeeofbeginning.
Arrione IL There is, however, reserved from the Jands above ceded,
for the Use and occupation of the said confederated tribes,.and as a
eral Indian reservation upon which may be placed other friendly tri

|FS  Lxhibt B

Boundaries.

Reservation.
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Whites:not to
reside thereon
unless, &c.

TREATY WITH THE FLATHEADS, &. Juory 16, 1853.

and bands of Indians of the Territory of Washington who may agree to
beoonsolidaudwiththeu'ibesparﬁestothiammy, r the common
designation of the Flathead nation, with Vietor, head chief of the Flat
head tribe, as the’ head chief of the pation, the tract of land included
within the following boundaries, to wit:

Commencing at the source of the main branch of the Jocko River;
thence along the divide separating the waters ﬂdmn&:tkn the Bitter Root
River from those flowing into the Jocko to s point on e's Fork between
the Camash and Horee prairies; thence northerly to, and along the divide .
bounding on the west the Flathead River, to a point due west from the
point half way in latitude between the northern and southern eXxtremities
of the Flathead Lake; thence ou a due east course to the divide whence
the Crow, the Prune, the So-ni-el-em and the Jocko Rivers take their rise, .
audA:lben:e southerly hfllonge said divide t:ng:e plaree of beginning. -

which tract s set apart, 8o far as necessary, surve

and. marked out for the exclusive use and beneflt of said confederated
tribes as an Indian reservation. Nor shall any white man, excepting
those in the employment of the Indian departient, be permitted to reside
upon the said reservation without permission of the confederated tribes,
and the superintendent and agent. And the said confederated tribes

to remove to and settle upon the same within one year after the ratifica-
tion of this treaty. In the meantime it ehall be lawful for them to regide
apon any ground not in the actual olaim and oceapation of citizens of the
United States, and upon auy ground elaimed or occupled if with the per-
mission of the owner or claimant, .

Guaranteeing however the right to all citizens of the United States
to enter upon and occupy as settlers any lands not actually occupied and
coltivated by said Indians Aat this time, and not included in the reservation

Indians sbove named. .4nd provided, That any substantial im ments hereto-
allowed tbrhlm fore made by any Indian, such as flelds znelosed and caltivated and houses

s

erected apon tbe lands hereby ceded, and which he way be compelled to
abandon iu consequence of this treaty, shall be valued under the direction
of the President of the United States, and payment made therefor in
money, or improvements of en equal value be made for said Indian
upon the reservation; and no Indiau will be reqaired to abandon the
improvements aforessid, now occupied by him, until their value in
mnney':r improvements of an equal value shall be furnished him as

on the other

be ARTIOLE ITL. And provided, That if necessary for the d;:uhlie conven-

Roads
mﬁ» ience roads may he run through the said Treservation ; an

ts and
e

Payments by
tho United

band, the right of way with free access from the same to the nearest
public highway is secured to them; as also the right in ecommon with
citizens of the United States to travel n all public highways,

The exclusive right of taking fish in:sothe streams runaing thvough or
bordering said reservation is farther secured to said Indians ; as also the
rightoﬂakingﬁshacalluaualmd accustomed places, in common with
citizens of the Territo , 88 of erecting temporary buildings for curing ;
together with the pri of hanting, gatheting roots and bervies, and
pasturing their horses cattle upon open and unclaimed land.

ArTicrE IV. In consideration of the above cession, the United States
agres to pay to the said confederated tribes of Indisns, in addition to the

andogmv‘niomdiatﬁbmed&othemauheﬁmeofsigningtbismq

sum of ens hondred and twenty thousand dollars in the followin

manner —that is to say: Far the first year after the ratifieation
thirtysix thousand doilars, to be expended onder the direction of the
President rovidiz%ﬁn- their removal to the reservation, breaking up
and fencing b dini‘housuforthem,andfor such other objects as
he may deem necessary. For the next four yeary, six thousand dollars.
eaoh}:ear; for the next five years, five thousand dollars eagh year; for

2 of &
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thenenﬂveyws,fourthonmd&onarsmhyear; and for the next
ﬁvHem.thmﬂmmnd‘dollmead: ear.

which said sums of money s becxsliedmtheuseandbeneﬂt How to be ap-
of the said Indians, under the direction of President of the United plled.
States.wbomayﬁomﬁmetoﬁmed«emine.ath’udisereﬁon,npouwhu
beneficial objects to expend the same for them, and the superintendent
of Indian affairs, or other proper officer, shall each year inform the
President of the wishes of the Indians in relation thereto,

ArricLe V. The United States further agree to establish at suitible Un:igihghm
points within said reservation, within one year after the ratification hereof, to !
an agricultural and industrial schaol, erecting the necessary buildings, oot

ng the eame in repair, and providing it with furniture, books, and
stationery, to be located at the agency, and to be free to the children of
the said tribes, and fo employ a suitable instructor or instractors, To _mechanio’s
furnish one bhck:}thshahop, to which sha:il :l:unm a t:ol and gun shope,

3 one earpenters shop; one.wagon an 8 shops to
‘hopthemeﬁlmpair,agdﬁlmishedwithlhengetmryfnoh To em-
ploy two farmers, one blacksmith, one tinner, one gunsmith, one carpenter,
oue wagon and plough maker, for the instruction of the Tndians in
and to assist them in the same. Toemetouesaw-millmdoneﬂouﬁng- saw and st
mill, keeping the same in repair and furnished with the necessary tools mills
and fixtures, and to employ two millers, To erect a hospital, keeping the & hospital
;n?einm,a;fmmwmmnﬂmﬁﬁ?ﬁmmm

to employ & physician ; and to erect, keep in repair, provi
the necess:‘lr;y fumit{:re the buildings required for the accommodation of
the said employees. The said buildings and establishments to be main-

; tainednudkeptinrepnirasaforeuid,andtheempbyeesmbekeptin
servieefortheperiodoftwemy&un.

And in view of the fact that e head chiefs of the eaid confederated to pay salary
;n'huoflndiansamexpecwdandwﬂlbemlhduponhperfomMnyhmm
mﬁmofapnbﬁcm,ompyingmehoftheirﬁme,theﬂniud
Smtesﬁmheramehpayweachd‘themthead,ltooméy,andUm
Pendd’Omﬂlesnibeoﬁnhundreddollmper ear, for the term of twenty
yeats after the ratification heretf) as a such persons as the said
conﬁderatedu-ibesmayselwcwbe.their ead chiefs, and to build for
them at suitable poiuts on the reservation a comfortable bouse, and prop-
erly furnish the same, and to plongh and fence for each of them ten scres
of land, Thesahrytohepaidto,andtheeaidhbusestobeoeeupiedhy,
sqchh:daehielisgohngastheymyhgelmdhthatpodﬁonbytheir
tribes, and no longer.

Andalltbeexpendimandexpenses contemplated in this artiele of Qortatn ex-
ﬂﬁsuwyshauhadeﬁnyedbytbevniudSMes,andshaumbude-m”WN
dnete«}fromﬁnemtn!?iesagreggbepaidwaﬁduibe:e Nor shall the e by te
cost o ing the © annuit a and not ehy
tbeml?lﬁi%iallh%yeﬂbythe nigdygmmm charge nponm'“"m‘:gd
* Articre VL The President me ﬁnmﬁmemﬁme,athiediscreﬁon,
cause ﬁ::b:hole, oredanch miond&mchthr:maﬁonmm;‘ythink

S surveyed into and assign same to individuals Lots may be
mame{aidmfdmﬁﬁwamwﬂﬁngmavﬂmm“m
lelvesoflhepﬁvilege,andvmloeataontbesameasapermnenthome,
onthamewmandmbjeatothememguhﬁmasmpmﬁdedin

i 3 g0 far as the same may Vol x.p. 1040
‘be applicable.

ARTICLE VIL The annities of the afo id confederated tribes of  Anrmities not
Indians shall not be taken to pay the debts of indiwiduals. e ipdividual
Arricre VIIL 'l‘heafomm 19 to pre-
edge their dependence upon the government of the United States,.and jorve friendly ro-
pronﬁgetoboﬁiendlywithaneiﬁzemthemf,mdpledge.themulmh
mmtmdemedaﬁomnponthepmpertyofmchciﬁms. And should

348
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Indians to pay any one or more of: them violate this ledge, and the fact he satisfuctori
for depredations. roved before the agent, thepmpartyl;aken shall be returned, or in dej:

&ult thereof, or if injured or destroyed, compensation may be made by

ot tomake the government ot of the epnuities, Nor will they make war on any

war exospt, & other tribe exeept in self-defence, but will submit all matters of difference

between them and other Indians to the government of the United States,

or its agent, for decision, and abide thereby. And if an{ of the said In-

dians commit any depredations on any other Tndians within the Jurisdic-

tion of the United States, the same rule shall prevail as that prescribed

in this article, in case of depredations against citizens, And the said

to surrender  tribes a not to shelter or conceal offenders against the laws of the
offsnders, United States, but to deliver them up to the authorities for trial,

Annultles to ArrroLe IX. The said confuderated tribes desire to exclude from their
m#dm reservation the use of ardent spirits, and to prevent their people from
&o., srdent spir- drinking the same; and therefore it is provided that any Indian belonging
its. to said confederated tribes of Indians who is uilty of bringing liquor into

8aid reservation, or who drinks liquor, may have his or her proportion of
the annuities withheld from him or her for such time as the President

may . :

Gusmaty of  ArTicre X. The United States further agree to guaranty the exclu-

it in  tive use of the reservation provided for in this treaty, as againet any
of Hudson claims which may be urged by the Hudson Bay Com&nuy under the pro-
Bay Oompany.  visions of the treaty batween the United States and Great Britain of the
Vol ix. p. 870. fifteenth of June, eighteen hundred and fort ix, in consequence of the
occupation of a ng post on the Pru-in River by the servants of that

company.

Bittar Raot .Ar';{mn XL It is, moreover, provided that the Bitter Root Valley,
w*:n?xabovethe Los-lo fork, shall be carefully surveyed and examined, and if
tions may be est it ehall prove, in the Jjodgment of the President, to be better adapted to

for Yessrva- the wants of the Flathead tribe than the general reservation provided for

in this treaty, then such portions of it as may be uecessary shall be set

meanwhile not apart as & separate reservation for the said tribe. No portion of the
::md B Bitter Root Valley, above the Loo-lo fork, shall be opened to settlement
until such examination is had and the decision of the President mad,

i

When to Amricis XIL This treaty shall be o ory upon the eontra
taks ofbote " parﬁuasmasthemealtnillbemtﬂnd' by th?Pmapo?dent and Smmteeﬁn8
ofIt:eUnimdsu;es f, th saidIsm'LSee d euperine
Signatures, testimony whereof] the Vens, governor an i
Juiy’16,1888.  gapdens of Iudian affairs for the Territory of Washin and the under~
signed head chiefh, chiefs and principal men of the Flathead, Kootenay,
and Upper Pend d'Oreilles tribes of Indians, have hereunto set their
bands and seals, at the place and on the day and year hereinbefore writ-

g

C 1. STEVENS, ;
Governor and Superintendent Fadian A_fm‘re[!ﬁsﬂ

YIOTOR, Hsad chisf of the Flathead Nution, bis x mark. [t s.]
mmn, Chief of the Upper Pend

MICHELLE, Okief of the Kootenags, bl = mark, ©
of o his xmark, g, g,
AMBROSE, his x mark. 1, 8"
PAH-SOH, bis x mark, 'y, s
BEAR TRACK, his x mark. ‘L. g’
ADOLPHE, * hisxmark. ‘3"
THUNDER, his x mark, 1, g,
BIG CANOE, his x mark, ‘r; s’
KOOTEL CHAH, his x mark. :I.. 8.
PAUL, . his x mark. ‘r.s."

Y of &
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ANDREW, his x mark. [z.s.
MICHELLE, - his x mark. [v. s,
BATTISTE, h_la zmark. [L.s.
Kootenays.

GUN FLINT, his x merk. [r.8.].
LITTLE MICHELLE, bis x mark. [, s,
PAUL SEE, his x mark.
MOSES, his x mark,

Jaues Dory, &twlaq .

B. H. LANSDALE, fndian Agent.

W. H. Tarpax, Sub Indian Agent,

Hexey R. Crosire,

Gusravus Sonon, Flathead Isterpreter.

A. J. Hozcxev, Sp. Mg, :

WiLLIax Crare.

Aind, whereas, the said treaty ha been submitted to the Semate of _Consentof -
ﬁoumeas:mformirmm?;‘@mmmmesmmdia,wW&
an the eighth day of March, eighteen hundred and fifty-nine, advise and

consent to the ratification of same, by a resolution in the words and

figures following, to wit ¢

“Ix Exeovrive Sessiox,
% SeNaTE OF THE UNtren. Srares, March 8, 1859,

“Resoloed, (two thirds oi‘thesenatorspresentememing,)'ﬂntthe

Senate advise and consent to the ratifieation of treaty the United
States and Chiefs, Headmen and of the vonfederate tribes of
the Flathead, Kootenay, and Upper &Oreilles Indians, who are

constituted & nation under the name of the Flathead Nation, signed 16th
day of July, 1855.
« Attest: “ASBURY DICKINS, Secreiary.”

Now, therefore, be it known that I, JAMES BUCHANAN, President Proclamatien,
oftheUniledSMesofAmeﬁm,do,inpursuameof the adviee and con- April 18, 1659,
sent of the Senate, as ex; intheirmsolnﬁonoftheeighﬂ:ofmmh,
one thousand eight b and fifty-nine, acoept, ratify, and confirm the
said '

In!esm;mnywhamf,lllavehmuntomsadthe seal of the United
Smwbeam:ed,mdhavaaignedﬂmaamewi&myhand.

Dave st the city of Washington, this eightoenth day of Agri,
in‘theyeaerofourhordonethomdmghthundregand -
{sEar.] nine, sod of the Indepandence of the United States e
ighty-third

JAMES BUCHANAN.

By the Presidents
7 Lewis Cass, Swcretary of Stats.

VOL. x11. TeEAT~126
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CONSTITUTION

- STATE OF MONTANA

A8 ADOYTED BY THE CONSTITUTIONAL CONVENTION AUGUST 17rn, 1889,
o RATIFIED BY THE PEOFLE, OCTOBER 1lsT, 1889; sraTe

1

" ADMITTED, NOVEMBER 8TH, 1889.

PREAMBLE,

':We, the people of Montana, grateful to Almighty God for the
" Dlessings of liberty, in order to secure the advantages of a state gov-
; ernment, do, in accordance with the provisions of the enabling act of

- congress, approved the twenty-second of February, A, D, 1889, ordain
. and establish this constitution.

. CONSTRUCTION OF LEGISLA- only, unless a retrospective intentlon is
T E ‘:(]JJTS.—An act of the leglslature clearty expressed: St
ot be adju

ate ex rel Maddox
dzed to be in violation v, Kenny, 11 Mont. 353,
. of the constitution,

except where plainly Constitutional Provisions
;‘mglnant thereto, The get

e legislature, would have passed
the one without the other: Duny v,
constitution will City of Great Falls, 12 Mont. 58.

rate brospectively

V. Kenny, 10 Mont. 10.
3. .The provistons o!ya ctitas
be tonstrued to gope

a8 well ag ]
will ‘be pre- statutes are construed by the Same can-
be constitutional unti] the ons of construction: Dunp v. City of
contrary ig clearly ang satisfactorily Great Falls, 12 Mont. sg,

* shown: People ex rel Robertson v. Van ACT VOID IN PART.—Where g, part
- Gaskin et al, 5 Mont, 352, of a statute is Unconstitutional that
. IN'.I:‘-ERPRETATION OF CONSTI- fact does not authorize the courts to de-
TUTION.—The constitution of a state cide the remainder void, unless the pro-
-&hould be liberally construed to deter- visions are so connected together in
mine the primary PUrnose of any con- meaning that it cannot be presumesg
stitutiona) enactment: State ax rel that th
Harrington

ARTICILE 1. J

BOUNDARIES,

The houndaries of the state of
Wik Beginning at g point formed 1
ty-seventh degree of longitude west from Washington with the forty-
: ﬁfﬂ"d_ﬁgl'ce of north latitude, thence due west, on the forty-fifth degree
f '!ntltucle to o point formed by its intersection with the thirty-fourth
g de west from Washington, thence due gouth along

gree of longitu
' O‘F"'f EX L\l E L

Montana shall be ag follows,
Y the intersection of the twen-
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Ixxxiv, CONSTITUTION OF THE

land to erect and maintain theresn a It is for the COurts  tn determing
mill and mil) dam upon and ACTOBE any whetlger Or not the use for which prop.

owners of lands which are thereby uge: Coster v, Tide Water Cn., 18 N, J.
caused to be floweq such damages as Eq. 64; Tyler v, Beacher 44 Vi 648,
may be assessed in,a judicial broceed- Land over which & highway is laiq is
ing, does not deprive such owners of pot taken for public uge untj) the high-
their Property without duc process of way ig operated by proper authority:
law: Ileard v. Amoskeag Man Co., 113 State ex rel James, § Wis. 408,
U. 8. 9. The constitution contemplutes a pro-
The inhibition foungl inall the ronatity- ceeding In court in all cases of taking pri~

eIty for public uge without compensa- consent af the owner. All other meth.
tion dnes not protect against damaging ods are excluded. ‘The owner has the
it without taking it, and it ig to remedy right to a trial by jury for ascertaining
this manifest wrong and injustice that the compensation to which he is eatitled:
the words 'or damaged” ape Inserted, Weber V. Santa, Clara County, 59 (g
The effect. of thlg Section IS to declare 265.
ihat private Property shall not be invad- A sum paid intg court by a railroad
€d for public use unless the owner recelve comnany, on the award of damages
compensation: Johnson v, Parkershurg, made by commissioners as‘compensation
W. Va. 402; 37 Am, Rep, 779; Pekin V. for occupation by such raliroaq of land
Brereton, 67 11, 177; 16 Am, Rep. 629; snught to be eondemned for railroad pur-
ekin v. Winkle, 77 I, 56; Blgin v. Eaton, poses, is, though the owner hag appealed
83 Id. 535, s
Where a city government changes within the meaning of constitutional ay.
the grade of a street after an abutting ticle 3, section 14, providing that pri-
land owner has made nis improvements vate property cannot be taken for pub-
in conformity tu u grade previously es- lo use without just compensation, a;nq
tablished, ang thus'injured the nroperty hence is Sufficient to justify an order al-
nf such abutting owner, this provision Is lowlug the rallroag company to take
Violated, and an action ltes for damages: bossesslon pending the appeal’ State ex
Johnson ¥, Parkersburg, 18 W, Va. 402; rel Volunteer mining Co. v. MeHatton, 13
37 Am. Rep. 779, Mont,

§15. The use of all water now  appropriated, or that may here-
after he appropriated  for sale, rental, distribution o ather hene-
ficiad nse and the right of way over the lands of others, for al1 ditches,
drains, flumes, canals and aqueducts, necessarily nsed ip connection
therewith, as wel] ag the sites fup Yeservoirs necessary for collecting:
and storing the sume, shall he held to be & public use.  Private rowds
may he opened in the manner to be prescribed by Iaw, but in every
cuse the necessity of the road, and the amount of al] damage to be sug-
tained hy the opening thereo!, shall he first determined by a jury, and
sach amount together with the expenses of the proceedi ng shall be paid
by the person to he benefited,

ROADS TO MINING CLATM—CON- claims of others, and providing for the
DEMNATION PROCEDUHE.-The Pro-  assessment of damages by cominission-
visions of the constitution that the ne- ers, but merely modifies the statute ay
cessity for, and the damages occasioned to the method of determlnlng the dam-
by, the opening of privaie roads shall ages, leaving the Jurisdiction .and pro-
Arst be determined by a fury does not cedure In Other respects urichanged:
abrogate sections 1485 et seq, of the gen- State ex rel Coleman et al, Y. Digtrict
eral laws, granting to the owners of Court Third District, 14 Mont. 47s.
mining elaims right of way aeross the

$ 16, In all crimingl prosecutions the aceused shall have the right
to appesr and defenq in person and by counsel; to demand the nature
and cause of (he accusation; to meet the witnesses against him face to
face; to liave Process’to compel the uttendance of witnesses in his hehalt,
and a speedy public trial by an impartial jury of the county or district
inn which the offenge ts alleged to have heen comuritted, subject to the
right of the state to have & change of venue fuy any of the causes for
which the dofendunt, may obtain the same.

RIGHTS op THE ACCUSED,~—The cause” of the accusation, when he re-
accused 18 Informeq of the “nature and celves the indictinent op information
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cxxxif,

Pereg Brery,
Smamox R. Buronn,
Wittian Masox Brrrarn,
ALTER A. BurLries,
Arex. F. Burxs,
ANDREW J. Bunng,
Epwarp Burws,
Javms E, CiaLLaway,
Epwagrp Carpwrre,
B. Prarr CarvmNrig,
Mivron Cavusy,
Wirrniam A, Cressmany,
Trvorny E. CoLvLws,
CHarLrs K. Coxran,
Warrer Coorrr,
THomas F. Counrnry,
Arrrur 8. Cravey,
W, w. Dixon,
D. M. Durrek,
WiLLram Drzg,
GEeorge 0. Earon,
Wistiay T, Frgup,
J. E. Garrorp,
Paris GiBson,
Wakren C. GroLieTrs,
O. k. Gobparp,
Fizuoing L. Gravrs,
R. B Hamonp,
Craxps S, Harryan,
Hrxrr J, Hasxrr,
Luxe D, Haron,
Lewis H. Hm:sx-n-'mw,
Ricuarp O, Hicxman,
8. 8. Honson,

ORDINANCE NO. 1.
FEDERAL RELATIONS,

Bz 1r Orparnep -

mode of religious worship.

FORCE AND BFFECT.—An ordinance
framed and adopteq by the constitution.
al convention and appended to the cone
stitution, ang with |t adopted hy the
peodle, has the same force and effect g5
@ constitutional provision: State v. Ken.
ny, § Mont. 223,

Second. That the people inhabiting the said proposed state of Mon-
tana, do agres and declare that they forever disclaim all right and

title to the unappropristed public

thereof, and to al) lands lying within said limits owned or held by any

3of Y

CONSTITUTION Op THE

First. That perfect toleration of religious senti-
ment shall be secured and that no inhabitant of the state of Montany
shall ever be molested in person or

w. J. Kexxepy,

. KxN1reennege,
Hrran Krowrgs,
Connap KXonrs,

C. H. Loup,
Lriewercyy A, Lucs,

Marrmy Maginnrs,

J. . Mariox,
CHanLzs S, Marsuarr,
W, Mavee,

P.w, McAbow,

C. R. Mibbrerox,
SAMURL Mircuery,
WiLiam M urH,
ALFrRED Mryzgs,
WiLLiam Parserry,
W. R. RamspeLy,

G. J. Reex,

Jorn C, Rosixson,
L. Rorwrpr,

J. E.wac.mus,
Franers I, SareEaNT,
LEeoroLp ¥, ScrMioy,
GEORGE W. SrarLETON,
Josern K, TooL,

J. R. Toovk,
Cnarruy 8. WanRrey,
WirLiam H, Warson,
Cras. M. Wensreg,
H. R. Warrenirr,
Grorax B. Winsron,
A4roN (., Wrrrug,
Davin C. Brown.

property, on account of his or her

EFFECT UPDN STA’.I.‘UTE.-—The ef-
fect of an ordinance upon the statute js
to change ang modify its Provisions so
far as necessary to give the provisions
gc:li’ the ordinance full scope ang effect:

lands lying within the boundaries
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STATE o MONTANA, CXxxiji,

Indian or Indian trihes, and that nntil the title thereto shall have been
extinguished by the United States, the same shal] he and remain suhject to
:.the disposition of the United States, and said Indian lands shayy relmain
mder the absolute jurisdiction and control of the congress of the
United States, that the Jans belonging to citizens of the United
- States, residing withont the gajq state of Montana, shaj) never le
taxed at & higher rate thay the lands belonging to residents thereof;
"that no taxes shall he imposed hy the saiq state of Montang, on lands or
“property therein belonging to, or which may hereafter be purchased
’hy the United States or reserveq for its use. Byt nothing herein eon-
tained shall preclude g said state of Montang from taxing as other
- lands are taxed any lands owned op held by any Indisn who hag
severed his tribal relationg and has obtained from the United States or
from any person o title theroto by patent or other grant, save and ex-
\A“cept such lands as have been oy may he granted to any Indian op
:Indinns under any act of congress containing a provision exem)ting
he lands thus grauted from taxation, hut said last nameqd lands shall
e exenipt from faxation by said state of Montany, so long and to gpeh
xtent as such act of vongress muy preseribe.

Third. That the debts and Habilities of sajq territory of Montang
hll be assumed ang Paid by said state of Montana.

. Fourth. 1y provision shall he made for the establishment apq
maintenance of 4 uniform systein of Public schools, which shall be
open to all the children of said state of Montana and free from

: That on hehalf ¢ the people of Montana, we in convention
.assemblefd, do adopt the constitation of the United States.

. Sixth, Py the ordinances iy this article shal] be irrevocahle weith-
sent of the United States and the People of said state of

i, Seventh, The state hereby accepts the several grants of land from

:the Uniteq States to the state of Montana, mentioned in g

+SY88,  entifled “An act to provide for the division of Dakota into

Vo states, ang to enable the People of North Dakota, South Dakota,

3 Mon ANa. angd Wnshington, to form constitutions and staye govern-

% 1ents, and to admitted into the union on an eqnal footing with the
Iriging] States, and (o migke donations of puplie Iands to such states, **

'\.Dproved Fclu-uury 22d, 1889, pon the terms ang conditions therein

Provideq,

i ORDINANCE 7.

By - ELECTIONS.

U Ordaingg by the Convention assembled to form, 4 Constitution, Jor
- he Stag, af Montang.

'Bfo:;s;;l 0; t;lat an election shall pe held throughout the t-erritx_)ry of
- te firgt Tuesday of October, 1889, for the ratification or

e e




TREATY WITH THE OUMABRA, [454. 611

TREATY WITE THE OMAHA, 1854,

Articlen of agrecment and convention meds and concluded nf the ity Maren 1, Tt

of Washington this siwterntd, day of Murch, vre thnnared cight hun- 1 State, 04
dred and JFtyFoer, by Crevrge W, ..-'lﬁ?wy;vﬁi.:uzy, A8 CORMARTIMER iy 10 Ape 13,
the part of the Tnited Stutre, and the fol i ng-rermed, ol of the o Feoclaimed June 1,
Crnhee Eribe off Indians, vie: Stgrre-ga-sha, or Logan Fontenelle; =
Exstu-mak-za, v Joweph Io Fleschey frr?‘r.?-tua’bmﬁ:{r?. or Stveding
Havke; (Fah-he-ga-gin-gnh, or Little €0 ity Te-wab gak-ha, or F5i.
fa‘i‘r_.w J’fﬂﬁ“r#",‘ Tﬂlﬁ-rtﬂ-ﬁ!ﬂ-yﬂ. L _.=‘r"'ti.!".\‘r-“.' ,-'\"ffi'!.fil~flll-lg-f5-:". g ) s;:‘-ji Iﬂ‘ét' -S'T??ril‘éﬁ_;

they befngg therete dily muthmmiend Py witdid £aih,

i

ARTICLE 1. The Omuha Indians cede to the United States all their mf{éﬁi?;};f&ﬁ{!f* to
Junds west of the Missony] River, und south of a line drawn due west e
from & point in the centrv of the main channel of said Missouri Rivap
due east of where the Ayowny River disembogues out of the hlutfs,
to the western houndary of the Omaba country und fyrever relinguish
all right and title to the country sout); of said line: Provided, hens- iagservy fur the Tn-
«rer, That if the country north of said die wesh line, which is veserved ™™
hy the Omuhas for theit futere home, should not on exploration prove
to be & satisfuctory and suitable [ocating for suid Tndiuns, the Presi.
dent may, with ihe consent of sgid Indinns, set apart and assign to
them, within or outside of the eeled country, a residence suitw] for
and aceeptable (o themn.,  And for the purpose of determining at ance
and detinjtely, it is agreed that a delegmtton of said Indians, in com-
pany with their agent, shall, immediately after the mtifieation of this
mstrument, proceed 1o examing the e untey bereby veserved, and if it
Please the delegation, and the Indiuns in counsel express themselves
satisfied, then it shall b deemed and tuken for their future home: but
if otherwise, on the fact being reported to the President, be is author.
ized to cause 1 new loemtion, of suitable extont, to be made for the
future home of sajd Indians, and which shull not be mare in extent
then three hundred thousand acres, and then and in that case, all of
the country belonging to the suid Tndiuns north of wid due west line,
shall be and ix hereby ceded to the United States by the sgid Indians,
they to reecive the same rate per acre for it, less the number of acrea
assigned in lieu of it for a home, as now paid for the land south of
said line,

ArTICLE 2. The Omahas agroe, that so soon after the [Inited Btates  Remoral of e .
shall mnke the necessary provision for fulfilling the stipulations of 9iene
this instrument, us they can conveniently arrange their afuirs, und

10t 1o exceed one vear from it Tutitlention, they will vacate the ceded EX (n . \o : ‘*‘ >

country, and vemove to the Jands reserved herein by them, or to the
other lands provided fur in liey thereof. in the preeeding artiole, as
the case may he. .
ArtienE 3. The Omahas relinguish to the United States all eluinis,  Retmguishment of
for money or othey thing, under former treaties, and likewise all clpjny e enims,

| of 4
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TREATY WITE THE OMARA, 1854,

which they may have heretofore, at any time, set 4 , 0 any land on
the esst side of (he Missouri River: Frovidaf, The Imabug shall il
be entitled to and receive from the Governiuent, the unpaid balance
of the twenty-five thonsand dollars approprinted for their use, by (he
act of thirtieth of August, 1851, i

ARTICLE 4. Tn consideration of and payment for the country herwin
ceded, und the relingnishmeats herein made, the United States agree
t’tg pay to the Oraha Indisns the seversl sums of money following,
@ wil; -

Ist. Forty thousand dollars, per annum, for the term of three
_E;mrb& commeneing on the first day of January, eightecn hundred and

ty-five, .

2d. Thirty thousand dollars per anmum, for the term of ton yeurs,
uext siicceoding Lhe, three yoars, )

dd. Twenty thousund dollars per anpum, for the term of fifteen
Fears, next succoeding the ten years.

4th, Ten thousand dollars per-annum, for the term of twelve Fears,
next suceeeding the fifteen yours.

All which saveral sums of money shall be paid to the Omauhns, or
expended for their use and benefit, under the direction of the Presi-
dent. of the United Btates, who n:m.:irI from time to time determine at
bis diseretion, what Proportion of the annual payments, in this article
provided for, if any, shall he paid to themn in money, and whui pro-
portion shall be applied to and expended, for their moral improve-
ment and edueation; for sush heneficial objects as in his jndgment, will
be calculsted ti advance them in civilization: for buildings, opening
farms, fencing, breaking land, providing stock, agricaltural imple-
ments, sceds, g« for elothing, provicions, and merchandiss; for iron,
steel, nrmy, and ammunition; for mechunics, and tools; and for med.-
feal purposes. _

ARTICLE 5. In ordev o enable the said Indians to settle their affairs
and to remove and subsist themselves for one Feur at their new home,
and which they sgree to do without further expense W the United
States, and also to pay the ex penses of the delegation who may be
appointed to make the exploration provided for in arlicle first, and to
fenco and break up two hundred acres of land at their new homo, they
shall reeeive from ihe {Inited Stales, the further sum of forty-ono
thousnnd dollars, to be paid out and expended under the direction of
the President, und in such munner ng he shall approve.

AzricLE 6. The Prisident may, from titme to time, ut hiy discretion,
viuse: the whole or such portion of the land hereby reservod, us he
may think proper, or of such other Jand as may be selected in liem
thereof, as provided for in arijcle first, to be surveyed into lots. and

to wssign to such Indian or Indiuns of swid tribe ag are willing to avail -

of the privilege, and who will lovate on the sarne 44 4 permanent home,
if a single persom over twenty-one yours of ape, one-eighth of g gec-
tion; to cach family of two, vne quarter section: to each family of
three and not exeoeding five, ane hulf section; to each family of six
and not exceeding ten, one section; and to cuch family over ten in
numnber, one quarler section for every additional five mumbers. And
he may proseribe such rules and re lations us will insnre to the fam.
ily, in case of the death of the hese thoreof, the possession wud enjoy-
ment of such permanent home and the improvements therecn. And
the President may, at an ¥ time, in his discretion, after sych person or
family has mude & location on (he land assigned for & permanent home,
issno o patent to such person or family Jor such assigned land, condi-
tiened that the tract shall not he wliened or leased for a longer term
than two years: and shail he exempt from leyy, sale, or forfeiturg,
which conditions shall continue in Tores, until ‘s State constitution,
embracing such lands within its boundaries, shall have been formed,
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TREATY WITH THE OMAHA, 1854, _ 6138

and the legislature of the State shall remove the restrictions. And if

any sach person or family shatl at any time negleci or refuse to oveupy

and till a portion of the lands assigned and on which they have itmted),

or shall rove from place to place, the President rowy, if the patent

shall have been ixencd, cancel the awsignment, und may also withbold

from auch persoh or family, their })ropurtion of the gnnuities or other. .

moncys due them; uniil they shall hiave returned to such permanent;

home, and resumed the pursuits of induaty Fiand in default of their

return the tract may be declared almndcneg, and thereafter assigned

o sume other person or family of such tribe, or disposed of ag is pro-

vided for the dispssition of the excoss of gaid land, And the residue

of the land hereby reserved, or of that which may be selected in lien

thereof, after all of the Indian persons or families shall have had

asslgned fo them permanent homes, may be sold for their heuefit, -

under snch laws, rules or regulstions, us may hercafter b presoribed

by the Congress or President of the United States.  No Stuls legrisla-

ture shall remove the resirictions herein provided for, without the

consent of Congross. »

- ARTICLE 7. Bhould the Omahas datermine to make their permanent, , ciotection  from

home north of the dne west line named in the first article, the United

Stafes agree to protect them from the Siowux nad all other hostile

tribes, as long us the President may deem such protochion necessary:

and if other lands be sssigned them, the samo protection is gusrunieed.
Artrons 8, The United States agree to erect for the Omahas, at their  ¢Hstsndssmmin.

new hoe, a grist and saw mill, and keep the same in repair, and pro-

vide a miller for ten years; ulso to eroct 8-good blacksmith shop, sup-

Pl the same with tools, and keep it in repair for ten years; and

provide a good blacksmith fora like peried; and to employ an expiri- Plecksmits.

enced furmer for the term of len Years, to instruct the Indianz in

agricnléure, ,
Arricue 9, The unnuities of the Indians shill not be tuken to pay e ftige ot to b

the debts of individuals, : .
ARTICLE 1V, The Omahss acknowledge their dependence on the Ind e BT of At

Clovernment of the United States, and promise to he friendly with all

the citlzens thereof, and pledge themse ves 1o pommit no depredations TNenredations,

on the property of such citizems. And should any one or more of

them violate this pledge, and the fact be sutisfactorily proven before

the agent, the property tuken zhall be returned, or in default thareof,

or if injured or destroyed, compensation may be made by the Govern-

ment out of their annuvities. Nor will they make war on uny other

bribe, except in self-defence, hut will submit all matters of difference

between them und other Indians to the Governmeat of the United .

States, or ita agent, for decision, and abide thereby. And if any of

the said Omahas commit any depredaiions on any other Indians, the

same rule shall prevail as thut preseribed in this ariicle in cases of

depredations against citizens, ) ,

RIIGLE 11, The Omahss acknowledge themsolves indebted to gomenl 4 Lewis

Lewis Sounsosee, (a, hulf-breed,) for services, the sam of one thoussnd

dollars, which debt they have fiot been gbla to pay, and tho United

States agres to pay the same. b s
ArmioLe 12, ghe Owshas are desirous to exelude from their COUNRLTY . ivitionaguineti-

the use of ardent spiris, and to provent their peopls from drinking spirits

tke same, and thriregnre it is provided that uny Omaha who is uilty of

bringing liguor into thejr country, or who drinks liguor, may have his

ar her proportion of the annuities withheld from him or her for such

time as the President muy determine.

ARTICLE 13. The hoard of foreien missions of the Presbyterian qlnns to tho mir-

Church huve on the lands of the Omahay & wmnual-labor boarding. ﬁnn’c?t:u:rhuﬁ? rechyte-

gchool, {or the education of the Omaha, Ottoe, and other Indian youth,
which 18 now in successful operation. and as it will be some time hefore

344
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the nopessary bulldings «an be erocted oy the reservation, and [it is)
: dqslmble that the school should not be suspended, it is g rrecd that the
said board shall have four adjoining quarter sections of landg, sg g to
invlude as near ax may be all the im Tovements heretoforg nude by
them; and the President ix anthorized to issue to the Proper authority
of said hoard, a patent in fea-simple for guch quarter sections, ¢
gl "HReton of  Apmicrm 13, The Omahas agree that all the necessury roads, high.
ways, and railroads, which may be constructed as the conotry improves,
and the lines of which may ran through such traet gy may be reserveqd
for their permanent home, shall have a vight of way through the res.
ervation, & just compensation being paid therefor in monoy.

AsxricLe 15, This treaty shall be nbli%af-or}-' on the contractin
porties 8s 5000 as the same shall be ratified by the President apd Senate
of the United States.

In testimony whereof, the said Gaorge W. Manypenuy, commissioner
& tforesaid, and the undersigned chief's, of the Omahs, tribe of Indians,

ove hereunto set their hands gnd seals, at the place and on the day and
year hereinbefore written,

Goorge W, Manypemny, Commissioner, fr. 8.1
Shon-ga-ska, or 1.0gan Hontenelle, his x marlk, 1., &.]
E-ste-mah-za, or Joseph Li Flosche, his x mark., L. 8.1
Gra-tah.mak-je, or Standing Hawk, his x mark.  [L. u]
Gah-he-ga-gin-gah, or Little Chief, his x mark, [ 8. |
Tah-wah.yah-hs, or Villagse Maker, his x ronrk, {1 g
Wah-no-ke~gra, or Noise, Ris x mark. . ' [L 9]
Bo-de-nah-ze, or Yellow Smoke. his X mark, [T. 8]

Ezecuted in the presence of us:
Jutes M. Gatewood, Indian agent,
Jatnes Goszler.
Charles Calvert,
James I, Kerr,
Henry Beard.
Alfred Chapman,
Lewis Ssunsoei, interpreter.
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