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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
gsection contains the attorney general’s opinions and state
declaratory rulings. Special notices and tables are found at
the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at {406) 444-2055,
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the proposed
amendment of ARM 4.12,3501,

) NOTICE OF PROPOSED

)
4,12.3503, and 4.12.3504 )

)

)

)

AMENDMENT

relating to the grading of
certified seed potatoes NO PUBLIC HEARING

CONTEMPLATED
TO: Al]l Interested Persons

1. On May 22, 1999, the Montana Department of Agriculture
proposes to amend ARM 4.12,3501, 4.12.3503, and 4.12.3504
relating to the grading of certified seed potatoes.

2. The rules as proposed to be amended provide as follows
(new material is underlined; material to be deleted is
interlined) :

4,12,3501 GENERAL IREMEN' (1) The department of
agriculture, pursuant to seetions 80-3-164311 and 80-3-336315
MCA, adopts grade standards and inspection procedures to
enforce those grades as further set out in these rules. For

he purpos in ertifie eed tat t
department hereb L r ce i 2]
Standards for Gradeg of Potatoes as_specified in 7 CFR Part S1
gections 1540 throu 1566 of Januar dj

the exceptions ified in ARM 12 01 ro 4.1

(2) through (9) remain the same.

(10) It shall be permissible to use official tags on
potatoes containing an excess of oversize, undersize, heliew
keare and/or sproutg providing that the official grade
certificate indicates that the potatoes exceed the tolerance,
It shall be the responsibility of the grower to submit written
evidence that the purchaser is willing to accept such a grade.

AUTH: 80-3-303, MCA IMP: 80-3-311 and 80-3-315, MCA

2.3503 BLU G (1) through (1) (d) remain the same.

(e) Sunburn {(greening), hollow heart, hollow heart with
digscoloration, light brown disgcoloration or brown cepter shall
be permissible.

(f) through (h) remain the same.

(1) Oversized, undersized, and sprouts;—and—hollew-heanrt
shall be permissible provided the excess tolerance is
indicated on the official grade certificate.

MAR Notice No. 4-14-108 8-4/22/99
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(j) Freezing injury other than the condition of being
frozen or affected by soft rot or wet breakdown shall be
scored when removal of the affected area causes a loss of more
than 10% of the total weight of the tuber.

h.

ls] ore th % for potatoes
ffec late blight tub ot .
AUTH: 80-3-303, MCA IMP: 80-3-303 and 80-3-315, MCA
4,12.3504 RED TAGS (1) through (1) (e) remain the same.

(f) The following blue tag exceptions shall also apply
to red tags: air cracks, sunburn (greening), stem-end
discoloration, immaturity, sprouta, oversize, undersize, ard
hollow heart, 1 t with disgco ation ight brown
digcoloration, brown center, and freezing injury._ and the
tolexance for late blight tuber rot.

AUTH: 80-3-303, MCA IMP: 80-3-303 and 80-3-315, MCA

Reason: Section 80-3-311 requires the adoption of the United
States Standards for Grades of Potatoes. Montana grades for
certified seed potatoes have always been based on these
standards with the exceptions noted in these rules. This
statement clarifies the edition of the CFR and the specific
sections being adopted by reference. Seed potatoes are not
affected by the occurrence of hollow heart or brown
discoloration occurring in the center of the tuber. The
Montana Potato Improvement Association has requested this
change to the seed potato grading standards. Removal of the
requirement will not affect the quality of Montana seed
potatoes.

The tolerance for late blight tuber rot in the Montana seed
potato grade standards is being reduced to 1 percent to
maintain the integrity of Montana seed potatoes and clarify
the standard for Montana seed potatoes. The Montana Potato
Improvement Association has requested this change to the seed
potato grading standards. This tolerance is consistent with
recognized standards for late blight in seed potatoes.

3. Interested persons may submit their data, views, or
arguments concerning the proposed action in writing to Gary
Gingery, Administrator, Department of Agriculture,
Agricultural Sciences Diviasion, P.0Q. Box 200201, Helena, MT
59620-0201, FAX (406)444-5409, or E-mail: agr@state.mt.us, no
later than May 20, 1999.

4, If the agency receives requests for a public hearing
on the proposed action from either 10% or 25 persons,
whichever is less, of the persons who are directly affected by
the proposed actions; from the administrative rule review
committee of the legislature; from a governmental subdivision
or agency; or from an association having not less than 25

8-4/22/99 MAR Notice No. 4-14-108
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members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be
approximately 8 persons based on approximately 80 seed potato
growers.

5. As required by 2-4-302, MCA (HB 389, 1997 Montana
legislative session), this notice advises that the department
maintaing an interested person list for purposes of providing
notice on rule making matters. Any person wishing to be on
that list must provide to the department, in writing, their
name, mailing address and a brief description of the subject
matter in which they are interested.

DEPARTMENT OF AGRICULTURE

WA 74

Ralph Peck, Director Timothy J.[ Meloy, At€drney
DEPARTMENT OF AGRICULTURE Rule Revie

Certified to the Secretary of State April 9, 1999.

MAR Notice No. 4-14-108 8-4/22/99
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) AMENDED NOTICE OF ARM
amendment of rules pertaining ) 8.32.1409 PROHIBITED IV
to prohibited IV therapies ) THERAPIES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On April 8, 1999, the Board of Nursing published a
notice of proposed amendment of the above-stated rule at page
563, 1999 Montana Administrative Register, issue number 7. On
May 22, 1999, the Board of Nursing proposes to amend the above-
stated rule.

2. The notice is being amended because the Board
inadvertently deleted language which should remain in the
current rule. The proposed amendment of ARM 8.32.1409 ghould
have read as follows in the original notice:

“"g.32,1409 PROHIBITED IV THERAPIES (1) through
(1) (b) (xvii) will remain the same.
(¢) performance of sticks, blood draws, flushes of
eentralt-and arterial lines; or
(d) will remain the same, but will be renumbered (c)."
Auth: Sec. 37-8-415, MCA; IMP, Sec. 37-8-415, MCA

3, Interested persons may submit their data, views or
arguments concerning the propcsed amendment in writing to the
Board of Nursing, 111 N. Jackson, P.0O. Box 200513, Helena,
Montana 59620-0513, or by facsimile to (406) 444-1667, to be
received no later than 5:00 p.m., May 20, 1999.

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any comments he
has to the Board of Nursing, 111 N. Jackson, P.0. Box 200513,
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667,
to be received no later than 5:00 p.m., May 20, 1999.

5. If the Board receives requests for a public hearing on
the proposed amendment from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendment, from the Administrative Rule Review
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held

8-4/22/99 MAR Notice No. 8-32-4&
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at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 330 based
on the 3300 licensees in Montana.

6. Persons who wish to be informed of all Board of
Nursing administrative rulemaking proceedings, or other
administrative proceedings, may be placed on a list of
interested persons by advising the Board in writing at 111
North Jackson, P.0O. Box 200513, Helena, Montana 59620-0513 or
by phone at (406) 444-2071.

BOARD OF NURSING

KIM POWELL, RN, BSN, CEN
PRESIDENT

BY:

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, April 9, 1999.

MAR Notice No. 8-32-~46 8-4/22/99
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD
DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the ) )
proposed amendment of ARM ) NOTICE OF PROPOSED AMENDMENT
17.58.336, 17.58.342 and )

17.58.343 pertaining to )
review and determination )

of claims and charges )

(PETROLEUM BOARD)

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons

1. on June 4, 1999, the Board proposes to amend the
above-captioned rules
2. The rules as proposed to be amended appear as follows,

Matter to be added is underlined. Matter to be deleted is
interlined.

7 .33 EVI AND DETE ATIO! (1) and (2) Remain the
same.

(3) The board may delegate to the exeewtive director of
the department of environmental guality authority to process and
order reimbursement of specified categories of claims upon
receipt and review. The exeeweiwve director of the department of
environmental quglity shall report the number of such claims and
the amounts obligated or expended at the next meeting of the
board.

(4} through (7) Remain the same.

AUTH: 75-11-318, MCA, Chapter 259, Laws of 1999; IMP: 75-11-309,
MCA

7.58,342 THER GES ALLOWED OR DISALLOWED (1) through
(3) (b) Remain the same.

(c) markups, not to exceed 7%, on subcontractor invoices
when the subcontractor is furnishing labor (and incidental goods
or supplies) on a project as part of the cleanup. Proof of
payment by the contractor to the subcontractor must be submitted
prior to board approval or exeeutiwe director approval,
authorized under ARM 17.58.336(3). Subcontractor markup is
allowed only when the subcontracted work was preapproved in a
corrective action plan.

AUTH: 75-11-318, MCA, Chapter 259, Laws of 1999; IMP: 75-11-318,
MCA

17.58.343  REVIEW AND DETERMINATION OF THIRD PARTY DAMAGE
CcoSTS (1) and (2) Remain the same.

(3) The board may delegate to the eseeuwtive director of
the department of environmental quality authority to process and
order reimbursement of spe01f1ed categories of claims upon
receipt and review. The exeeukive director of the department of

8-4/22/99 MAR Notice No. 17-096
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environmental quality shall report the number of such claims and
the amounts obligated or expended at the next meeting of the
board.

(4) through (7) Remain the game.
AUTH: 75-11-318, MCA, Chapter 259, Laws of 1999; IMP: 75-11-309,
MCA

3. The Board is proposing the change in designation from
"executive" director to "director of the department of
environmental quality" because Chapter 259, Laws of 1999 has
eliminated the authority of the Board to hire its own staff and
attaches the Board to the Department of Environmental Quality
for administrative purposes. Section 2-15-121, MCA, provides
that the department to which a board 1is attached for
administrative purposes shall provide staff for that board.

4, Interested persons may submit their data, views or
arguments concerning the proposed action in writing to Debbie G.
Allen, Department of Environmental Quality, P.0O. Box 200901,
Helena, Montana, 59620-0901, no later than May 20, 1999, To be
guaranteed consideration, the comments must be postmarked on or
before that date.

5. 1f a person who is directly affected by the proposed
amendmente wishes to express his/her data, views, and arguments
orally or in writing at a public hearing, he/she must make
written request for a hearing and submit this request along with
any written comments he/she has to Debbie G. Allen, Department
of Environmental Quality, P.O. Box 200901, Helena, Montana,
59620-0901. A written request for hearing must be received no
later than May 20, 1999.

6. If the agency receives requests for a public hearing
on the proposed amendments from either 10 percent or 25 persons,
whichever is less, of the persons who are directly affected by
the proposed action; from the administrative rule review
committee of the legislature; from a governmental subdivision or
agency; or from an association having not less than 25 members
who will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 600 persons based on
approximately 6,000 tank owners in Montana.

PETROLEUM TANK RELEASE COMPENSATION BOARD
by: Jean Riley

JEAN RILEY, Executive Director

Reviewed by:

John_ F. North
John F. North, Rule Reviewer

Certified to the Secretary of State April 9, 1999.

MAR Notice No. 17-096 . 8-4/22/99
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF CANCELLATION OF
amendment of ARM 24,35.202, ) PUBLIC HEARING

24.35.205, 24.35.213,
24.35.301 and 24.35.303, all
related to the independent
contractor central unit

TO ALL INTERESTED PERSONS:

1. On April 8, 1999, at pages 621 through 624 of the 1999
Montana Administrative Register, Issue No. 7, the Department
gave notice that it planned to conduct a public hearing on April
30, 1999, at 2:00 p.m. to consider the amendment of ARM
24.35.202, 24.3%.205, 24.35.213, 24.35.301 and 24.35.303, all
related to the operation of the Department’s independent
contractor central unit. Due to changes that are anticipated as
a result of pending legislation, the Department has cancelled
the public hearing and will not be taking any action on the
proposed amendments at this time.

2. The Department will publish notice of any future
' proposed amendments in the manner required by law.

o~

-

Kévin Braun, Patricia Haffey, C
Rule Reviewer DEPARTMENT OF LABOR & /INDUSTRY

Certified to the Secretary of State: April 9, 1999.

8-4/22/99 MAR Notice No. 24-35-125
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of ARM 37.80.202 ) ON PROPOSED AMENDMENT
pertaining to child care )

agsistance )

TO: All Interested Persons

1. On May 13, 1999, at 10:00 a.m., a public hearing will
be held in the auditorium of the Department of Public Health and
Human Services Building, 111 N, Sanders, Helena, Montana to
consider the proposed amendment of the above-stated rule.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
May 3, 1999, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
{406)444-1970.

2. The rule as proposed to be amended provides as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

37.80,202 INCOME ELIGIBILITY AND CQPAY (1) through
(10) remain the same.

MAR Notice No. 37-117 8-4/22/99
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[This chart is deleted and the following chart is the new one.]
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[The following chart is all new material to the rule, but is not

... FAMILY SIZE
$Poverty Gross
e Income
¥Income| CoPay
95.5% + Gross
$1; Income
3%/ CoPay
100% Gross
| Income
. 4% CoPay
1065% Gross
i Income
5% CoPay
110% Gross
Income
6% CoPay
115% Gross
Income
7% CoPay
120% Gross
Income
8% CoPay
125% Gross
Income
9% CoPay
130% Gross
Income
10% CoPay
135% Gross
Income
11%| CoPay
140% Gross
Income
12%! CoPay
145% Gross
’ Income
| 13% CoPay
| 150%| Gross
! Income
. ....14%  CoPay
AUTH:

IMP:

shown with underlines to make it easier to read.]
_CHILD CARE SLIDING FEE SCALE
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723, 52-2-731, 53-2-201, 53-4-211, 53-4-212, 53-4-601, and 53-4-
611, MCA

3. This rule change is necessary to update the child care
sliding fee scale with the most recent federal poverty level
figures. Ag a result, families may earn more income while

remaining eligible for services.

The Montana Department of Public Health and Human Sexvices Early
Childhood Bureau administers the Child Care and Development Fund
(CCDF) . Under the Montana Child Care Act, Mont. Code Ann. 52-2-
704, the department is respongible for planning, implementing,
and coordinating child care programs. Federal rules, 45 CFR
98.42(a), require lead agencies to establish, and periodically
revise, by rule, a sliding fee scale that provides for cost
sharing by families that receive CCDF child care services.

The rule change is necessary to implement Montana Legislative
statutory intent. The Montana Legislature directed that the
amount of the copayment required by the sliding fee scale should
not contain huge cliffs for families, either within the income
categories for the scale or when families' income increases so
that they 1lose eligibility. Families who receive cash
assistance, under Families Achieving Independence in Montana
(FAIM/TANF) programs, pay a five dollar copayment for child care
services to cover the required Family Investment Activities

(FIA) . A five dollar copayment also applies to non FAIM
families whose income are at, or below, 95.5% of the Federal
Poverty Level (FPL). Above 95.5% FPL, families pay an

increasing percentage of their gross monthly income (GMI) as
they approach 150% FPL. For every five percent increase of GMI,
copayment rates increase one percent.

Because wages are low (Avg. $1,586.73/mo. for production
workers, Jan. 1999} and the demand for child care in Montana is
high, serving families over 150% FPL is problematic¢. During
State FY 1998, Montana faced approximately a 30% child care
budget shortfall, while attempting to serve families above 150%
FPL. Currently, families pay 14% of their GMI at the upper
limit of the sliding fee scale. This approaches the average
cost of care ($288.03/mo) for one child. At 150% FPL, without
assistance, a single parent with one child will pay 21% of their
GMI, and a two parent family with one child will pay 17% of
their GMI. This minimizes the cliff that families experience
when leaving the upper limits of eligibility.

An alternative option to this rule change would have been to
continue the child care sliding fee scale at its current rates.
This option was not chosen by the department, however, as the
Montana Legislature has clearly indicated, the statutory intent
is not to go beyond the "cliffs" which may exist in current
rule.

8-4/22/99 MAR Notice No. 37-117
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4. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 202951, Helena, MT 59620-2951, no later than
May 20, 1999, The Department also maintains lists of peraons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above,

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Dower o (ucue Z,@
Rule Reviewer D Public’Health and

irector,
Human Services

Certified to the Secretary of State April 9, 1999.

MAR Notice No. 37-117 ' 8-4/22/99
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
' STATE OF MONTANA

In the matter of the proposed
amendment of ARM 46.12.503,

) NOTICE OF PUBLIC HEARING

)
46.12.505 and 46.12,509 )

)

)

ON PROPOSED AMENDMENT

pertaining to inpatient
hospitals

TO: All Interested Persons

1. On May 13, 1999, at 11:00 a.m., a public hearing will
be held in the auditorium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the proposed amendment of the above-stated rules.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
May 3, 1999, to advise us of the nature of the accommodation
that you need. Please contact Dawn S8liva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

2.503 INPATIENT HOSPITAL SERVICES, DEFINITIONS
(1) through (7) remain the same.

+—pay-ounttieri—is—an-extended-lengthof—stay-ecase—that

) ) 15 . heold c M
46125056

49+ (8) “"Cost outlier" is an unusually high cost case that
exceeds the cost outlier thresholds as set forth in ARM
46.12.5054% (6).

(10) through (18) remain the same but are renumbered (9)
through (17).

AUTH: 8ec. 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-
6-141, MCA

46.12.505  INPATIENT HOSPITAL SERVICES, REIMBURSEMENT

(1) through (1) (a) (ii) remain the same.

(iii) c¢ost er—day outliers as set forth in (6) and—+3r;

(iv) certified registered nurse anesthetist costs as
provided in % (16)};

(1) (a) (v) remains the same.
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(vi) disproportionate share hospital payments as provided
in 435+ (14} and 6+ (15).

(b) Inpatient hospital services provided in hospitals
located outside the state of Montana, but no more than 100 miles
from the border, referred to in these rules as ‘"border
hospitals", will be reimbursed under the DRG prospective payment
system described in subseetien (2). In addition to the
prospective rate, border hogpitals will be reimbursed for day-e»
cost outliers as set forth in (6), and for capital costs as set
forth in (%), but shall not be reimbursed in addition to the DRG
payment for medical education costs, neconatal intensive care
stop-loss = reimbursement or certified registered nurse
anesthetist costs or catastrophic cases,

(1) (¢) through (2) remain the same.

{(a) For recipients admitted on or after July 1, 1996 9,
the department assigns a DRG to each medicaid discharge in
accordance with the medicare grouper program version 33-0 16.0,
ag developed by 3M health information systems. The assignment
of each DRG is based on:

(2) (a) (1) through (2) (b) remain the same.

(c) The department computes a Montana average base price
per case. This average base price per case is $3;939-89
2,298.00, effective for services prov1ded on or after July 1,
1998 9.

(2) (d) through (2)(d) (ii) remain the same.

(3) For thoge Montana hospitals designated by the
department as of April 1, 1993 as having neonatal intensive care
units, reimbursement for neonatal DRG’s 385 through 390 shall be
actual allowable cost determined on a retrospective basis, with
allowable costs determined according to ARM 46.12.509(2). Such
facilities shall be reimbursed on an interim basis during each
facility’s fiscal year. The interim rate shall be a percentage
of usual and customary charges, and the percentage shall be the
facility-specifi¢ cost to charge ratio, determined by the
department in accordance with medicare reimbursement principles.
Such hospitals shall not receive any day—er cost outlier payment
or other add-on payment with respect to such discharges or
services.

(4) through (4) {(a) (i) remain the same,

(ii) All out-of-gtate hospitals that are reimburged under
the DRG prospective payment system will be paid the statewide
average capital cost per case as an interim capital-related cost
payment, The statewide average capital cost per case is $222-63
213.69. Such rate shall be the final capital-related cost
reimbursement for facilities' cost reporting periods with
respect to which the department waives retrospective cost
settlement in accordance with these rules.

(4) (a) (iii) through (5) {a) {ii) remain the same.
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(7) through (7) (b) remain the same but are renumbered (6)
through (6) (b).

(i) computing an estimated cost for the inpatient hospital
stay by multiplying the allowed charges for the stay by the
statewide medicaid cost to charge ratio set forth in 334+ (12);

(7) (b) (i1} through (8)(¢) remain the =same but are
renumbered (6) (b) (ii) through (7) (c).

(i) c¢omputing an estimated cost for the inpatient hospital
stay by multiplying the allowed charges for the stay by the
gtatewide medicaid cost to charge ratio set forth in subseetien
4333 (12); and

(8) (¢) (ii) through (10)(a) remain the same but are
renumbered (7) (c) (ii) through (9) (a).
(i) a per diem rate for each day of inpatient care

determined by dividing the sum of the DRG payment for the case
ag computed in (2) and the appropriate outlier as computed in
subgseetions (6) er—?), if any, by the statewide average length
of stay for the DRG; or

(ii) the sum of the DRG payment for the case as computed
in (2) and the appropriate outlier as computed in (6) and—#H,
if any.
(10) (b) through (11) (b) remain the same but are renumbered
{9) (b) through (10) (h).

(¢) de51gnated by the department as a hogpital regident as
set forth in <32} (11).

(12) through (12) (b) (i) remain the same but are renumbered
(11) through (11) (b) {1).

(ii) payment for the first 180 days of inpatient care will
be the DRG payment for the case as computed in (2) and any
appropriate outliers and catastrophic payments as computed in
(6) and (7) ex—83; and

(12) (b) (iii) remainsg the same but is renumbered
(11) (b) (iid).

(12) The medicaid statewide average cost to charge
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ratio equals =55 67%.

(14) through (15){(c) remain the same but are renumbered
(13) through (14) (c).

436} (15) Disproportionate share hospital payments will be
limited to the cap established by the federal health care
financing administration for the state of Montana. The
adjustment percentages specified in +4453(14)(a), 5+(b) and
35+ (c) shall be ratably reduced as determined necessary by the
department to avoid exceeding the cap.

(17) remains the same but is renumbered (16).

AUTH: Sec. 53-2-201 and 53-6-113, MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-
€-141, MCA

46.12.509 L HOSPITAI, REI E| RAL (1) through
(5) {b) remain the same.
(c) For 1isolated hospitals as identified in ARM

46.12.50337) (16), the base year is the facility's cost report
for the first cost reporting period ending after June 30, 1993
that both c¢overs 12 months and includes Montana medicaid
inpatient hospital costs. Exceptions will be granted only as
permitted by the applicable provisions of 42 CFR 413.30 or
413.40 4329523 (1998) .

(6) through (8) remain the same,

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113, MCA

IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-113
and 53-6-141, MCA

3. The proposed amendment of ARM 46.12.505, Inpatient
Hospital Services, Reimbursement is necessary to implement
anticipated aggregate funding increases expected from the 1999
Montana legislature. The funding increase is intended to re-
base the inpatient diagnosis related groups (DRG) prospective
payment system of the Montana medicaid program. If enacted, the
increased funding would become available for state fiscal year
2000, and under the proposed rule, the new rates would be
effective July 1, 1999.

The proposed rule changes are also necessary to implement
an update of the DRG grouper program from version 13.0 to
version 16.0.

The proposed rule changes would eliminate day outliers from
the list of conditions which are reimbursed in addition to the
regular DRG prospective payment system.

The proposed amendments would update references to the
department’s table of weights and thresholds. The table itself
would be modified to update the relative weights and outlier
thresholds.
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Rate Adijustments

The proposed amendments to ARM 46.12.505 would implement
anticipated aggregate funding increases intended to re-base the
DRG prospective payment system. One amendment proposes an
increase in the average base price per case from $1,979.89 to
$2,298.00. Another proposes an increase in the medicaid state
average cost/charge ratio from 55% to 67%, These proposals are
subject to revision during the rulemaking process, sgince the
anticipated funding increases have not been enacted by the 1999
Montana legislature as of the date of this notice. The
department did not consgider alternatives, since the amendments
are mandatory in order to fulfil legislative intentions.

ARM 46.12.505(6)

The department proposes elimination of the day outlier from the
list of conditions for which additional payments may be received
because it adds a level of complexity to the payment methodology
without adding a significant level of protection from risks to
the hospitals. Since the main goal of the existing outlier
payments provision is to protect hospitals from unexpected high
costa, the cost threshold outliers feature should be sufficient
to protect the hospitals from any unfair risk. The - cost
threshold cutlier protection will continue under the proposed
amendments.

Elimination of the day outlier payment from the Medicaid program
is consistent with the Medicare program, which has also dropped
this feature from their payment methodology.

Grouper Update

The department proposes to update the DRG grouper program from
version 13.0 to version 16.0. The grouper update will allow
claims to be processed more accurately, because versgion 16.0
reflects recent changes in medical coding and ensuring claims
groups to the appropriate DRG. New DRG's have been added since
the state of Montana instituted its current grouper version.
Maintaining an old system has become administratively expensive
for both the department and the hospitals.

Changes in the day outlier payment will improve and simplify
administration of the program. Changing the DRG grouper program
version to the most current version is necessary to take
advantage of the latest technology in matching costs to
diagnosis.

i -re ed sts
The department invites comments on the method of reimbursing

inpatient hospital services providers for capital-related costs.
The current methodology at ARM 46.12.505(4) relies on audited or
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desk-reviewed cost reports. The department seeks public
comments and suggestions about methods of efficiently,
effectively and accurately determining capital-related costs.

In the proposed amendments, the department proposes a reduction
in the statewide capital-related cost for out-of-state hospitals
from $222.83 to $213.69 per case. The reduction is necessary to
allow anticipated funding to match anticipated total
reimbursements.

ARM 46.12,503 and 46.12.509

The department found it necessary to amend ARM 46.12.503 and
46.12.509 to reflect the renumbering of ARM 46.12.503 and
46.12.505.

4, Interested persgons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public¢ Health and Human
Services, P.0O. Box 4210, Helena, MT 5%9620-4210, no later than
May 20, 1999. The Department alsc maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interesgt. For placement on the mailing list, please write the
person at the address above.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

v Srn (tane ﬁ;:?q,
Rule Reviewer Director, Publi< Health and

Human Services

Certified to the Secretary of State April 9, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of Rules I through IV and the
amendment of rules
46.12,1222, 46.12.1223,

) NOTICE OF PUBLIC HEARING

)

)

)
46.12,1228, 46.12.1229, )

)

)

)

)

)

ON PROPOSED AMENDMENT

46.12.1231, 46.12.1232,
46.12.1237, 46.12,1243,
46.12.1245, 46.12,1258 and
46.12.1268 pertaining to
nursing facilities

TO: All Interested Persons

1. Oon May 13, 1999, at 1:30 p.m., a public hearing will
be held in the auditorium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the proposed adoption and amendment of the above-stated
rules,

The Department of Public Health and Human Services will
make reagonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
May 3, 1999, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

The rules as proposed to be adopted provide as

follows:

R MIN. DATA SE UBMI ON, TREATMENT QF DELAYS IN
SUBMISSION, INCOMPLETE ASSESSMENTS, AND CASE _ MIX _INDEX
CALCULATION (1) Nursing facilities shall submit all minimum

data set assessments and tracking documents to the health care
financing administration (HCFA) database as required by federal
participation requirements, laws and regulations.

(2) Submitted assessment data shall conform to federal
data specifications and meet minimum editing and validation
requirements.

(3) Retention of assessments on the database will follow
the records retention policy of the department of public health
and human sgervices. Back up tapes of each rate setting period
will be maintained for a period of 5 years.

(4) Assessments not containing sufficient in-range data to
perform a resource utilization group-III (RUG-III) algorithm
will be assigned to the non-classifiable category of BCl. Non-
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clagsifiable assessments may be replaced following the HCFA
policy for correction of a prior assessment. This replacement
assessment shall be completed and transmitted to the HCFA
database maintained by the department prior to the first Friday
of the third month of each quarter to be included in the rate
calculation. A default case mix index of the lowest index in
the state will be assigned to all non-classifiable, BC1,
agsessments.

(5) All current assessments in the database older than 110
days will be assigned the non-classifiable category of BCl and
given a default case mix index of the lowest index in the state.

(6) The department will use the RUG-III, 34 category,
index maximizer wmodel, version 5.12 to adjust direct nursing
costs in the determination of 1limits and in the rate
calculation. The department may update the classification
methodology to reflect advances in resident assessment or
classification subject to federal requirements.

(7) Case mix weight will be developed for each of the 34
RUG-III groupings. The department will compute a Montana
specific case mix and publish it prior to July 1, 1999,
utilizing average nursing times from the 1991, 1995 and the 1997
HCFA case mix time gtudy. The average minutes per day per
resident will be adjusted by Montana specific galary ratios
determined by utilizing the licensed to non-licensed ratio
spreadsheet information. The rates will be adjusted using a
Montana specific resident case mix distribution.

(8) The department shall assign each resident a RUG-III
group calculated on the most current non-delinquent assessment
available on the first day of the second month of each quarter
as amended during the correction period. The RUG-III group will
be translated to the appropriate case mix index or weight. From
the individual case mix weights for the applicable quarter, the
department shall determine a simple facility average case mix
index, carried to four decimal places, based on all resident
case mix indices. For each quarter, the department shall
calculate a medicaid average case mix index, carried to four
decimal places, based on all residents for whom medicaid is
reported as the per diem payor source any time during the 30
days prior to their current assessment. Any current assessment
in the database older than 110 days will be included in the
calculation of the averages using the case mix index established
in ARM 46.12,1232(4).

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

RULE 1I  CORRECTION QF ERRONEQUS QR MISSING DATA (1) The
department will prepare and distribute resident listings to
facilities on the first Friday of the second month of each
guarter. The listings will identify current assessments for
residents in the nursing facility on the first day of the second
month of each quarter as reflected in the database maintained by
the department. The listings will identify resident social
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gecurity numbers, names, assessment reference date, the
calculated RUG-III category and the payor source as reflected on
the prior full assessment. Resident listings will be reviewed
for completeness and accuracy. Resident listings shall be
signed and returned to the department by the first Friday of the
third month of the quarter. Facilities who do not return this
corrected resident listing by the due date will use the database
information on file in their case mix calculation.

(2)  If data reported on the resident listings is in error
or if there is mwissing data, facllities will have until the
first Friday of the third month of each quarter to correct data
submissions.

{a) Errors or missing data on the resident listings due to
untimely submissions to the HCFA databasge maintained by the
department of public health and human services (DPHHS) are
corrected by transmitting the appropriate assessments or
tracking documents to DPHHS in accordance with HCFA
requirements,

(b) Errors in key field items are corrected following the
HCFA key field specifications through DPHHS.

(c) Errors on the current payor source should be noted on
the resident listings prior to signing and returning to DPHHS.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

ULE ITI1 LI AND ESTATE_ RECOVERY FUNDS FOR ONE-TIME
EXPENDITURES (1) A one-time appropriation by the 1999 Montana
legislature allowed the department to allocate funds from its
lien and estate recovery program to the medicaid nursing home
program. By the terms of the appropriation, the funds must be
used for nursing home staff training, bonuses for direct care
staff or one-time benefits for staff.

(2) The department will allocate to each certified nursing
facility located within the state of Montana its pro rata share
of the total appropriated funds, computed as provided in (3),
which submits a qualifying request which is approved by the
department. The funds are subject to availability and are a
one-time appropriation to the nursing home program to be used
only for staff training, bonuses for direct care statf or for
other one-time benefits for staff.

(3) The department shall distribute the funds on the basis
of medicaid utilization at each nursing care facility. The
amount payable to each facility shall be the pro-rata share of
total available appropriated funds available based upon
collections prior to the end of the state fiscal year ending
June 30, 2000 and in subsequent fiscal years. The amount of
funds distributed and payable to each facility shall be computed
by dividing the total amount of funds available by the total
number of medicaid days occupied in the fiscal year for all
facilities, to arrive at a per medicaid day amount. Each
facility’'s share will be calculated by multiplying the
facility’'s number of occupied medicaid days for that period by

8-4/22/99 MAR Notice No. 37-119



-699-

the per day medicaid amount.

(4) To receive funds under this rule, a nursing care
facility shall submit, and have approved, a request form to the
department, which specifies how the facility will use these
funds for one-time expenditures for gtaff training, bonuseg for
direct care staff or for other one-time benefits for staff. The
department will review each request and approve gualifying
requests prior to making payment. If the cost of a proposal
approved by the department exceeds the amount of funds payable
to that facility, the department shall not be obligated to and
will not reimburse the facility any more than its pro rata share
of the available funding.

(5) Facilities that do not submit a qualifying request by
the deadline established by the department, shall have their pro
rata share of the funds distributed to all other facilities that
have submitted a qualifying and approved request for these
funds.

(6) A facility that receives funds under this rule shall
maintain appropriate records documenting the expenditure of the
funds. The documentation shall be maintained and made available
to authorized governmental entities and their agents to the same
extent as other required records and documentation under
applicable medicaid record requirements, including but not
limited to ARM 46.12.308, 46.12.1258 and 46.12.1260,

(7) The funds distributed under this rule are for one-time
expenditures; and facilities will be required to offset these
expenditures with the revenue received only under this rule on
their annual cost report to the department. These expenses
shall not be considered base period costs for the participating
facilities.

AUTH: Sec. 53-2-201 and 53:6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-3113, MCA

RULE 1V _ADDITIONAL PAYMENTS F REC ARE W D
BENEFITS INCREASES (1) A one-time appropriation by the 1999
Montana legislature authorized the department to distribute to
facilities an additional amount for wage and benefits increases
for direct care workers in nursing homes.

(2) The department will pay medicaid certified nursing
care facilities located in Montana who submit an approved
request to the department, an additional amount, computed as
provided in (3), as an add-on to their computed medicaid payment
rate to be used only for wage and benefit increases for direct
care workers in nursing homes.

(3) The department will determine a per day add-on
payment, commencing July 1, 1999 and at the beginning of each
state fiscal year thereafter, as a pro rata share of
appropriated funds allocated for increases in direct care wages
and benefits.

(4) To receive the direct care add-on, a nursing facility
shall submit for approval a request form to the department which
indicates how the direct care add-on will be apent in the

MAR Notice No. 37-119 8-4/22/99



-700-

facility. The facility shall submit all of the information
required on a form to be developed by the department in order to
continue to receive the additional add-on amount for the entire
rate year. The form will request information including but not
limited to, the number of FTE's employed by category of
authorized direct care worker that will receive the benefit of
the increased funds, current per hour rate of pay with benefits
for each category of worker, projected per hour rate of pay with
benefits after the direct wage increase has been implemented,
number of staff receiving a wage or benefit increase by category
of worker, effective date of implementation of the increase in
wage and benefit, and number of projected hours to be worked in
the budget period.

{5) A facility that does not submit a qualifying request
for use of the funds distributed under this rule which includes
all of the information that is requested by the department,
within the time established by the department, or a facility
that does not wish to participate in this additional funding
amount shall not be entitled to their share of the funds. The
department shall make retroactive adjustment to the payment rate
established on July 1, 1999 which will reduce the medicaid per
day payment amount by the amount of funds that have been
designated for the direct care wage add-on for any non-
participating or non-qualifying facility. Any amounts paid by
the department up to that time for the direct care wage add-on
shall be recovered by the department.

(6) A facility that receives funds under this rule must
maintain appropriate records documenting the expenditure of the
funds. This documentation must be maintained and made available
to authorized governmental entities and their agents to the same
extent as other required records and documentation under
applicable medicaid record requirements, including but not
limited to ARM 46.12.308, 46.12.1258 and 46.12.1260.

AUTH: Sec, 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

3. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

46.12.1222 DEFINITIONS Unless the context requires
otherwise, in thig subchapter the following definitions apply:

deparement—
{2) remains the game in text but ig renumbered (1).
(2) "Cage mix jndex (CMI)" means an_assigned weight or
umeric ore asgighe each RUG-III grouping which reflects
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the relative regources predicted to provide care to medicaid
residents.

(3) through (7) remain the same.

(8) "Licensed to non-licensed ratio" means the ratio

computed when the sum of all hourly registered and licensed
practical nurse wages, ineludingbenefitsr paid or accrued by
all providers, divided by the total number of registered and
licensed practical nurse hours, is divided by the sum of all
hourly nurse aide wages, ineludingbemefits: pald or accrued by
all providers divided by the total number of nurse aide hours.

(a) The licensed to non-licensed ratio will be computed
using information from the most recent cost report on file as of
April 1 immediately prior to the rate year, or if the hourly
component of such information is not available from the cost
report, from the staffing reports filed pursuant to ARM
46.12.1232 for the period corresponding to the cost report
period from which wage and—benefit information is used to set
the ratio. If the necessary information for a particular
facility is not available from a cost report and/or staffing
report, the wages:—Ppenefits and hours from that facility will
not be used to set the ratio.

(9) and (10) remain the game.

1 "Minjimum data set (MDS)" mean seg £
approved by the health care financing administration (HCFA), and
designated b the departme to satigf ndit

artici ion _jin the medicaid an edica ram

(12) "Minimum data get RUG-YI1I guarterly aspsessment form"

meang_the thr a uar i ion v i -

1997 update,
(12) through (13){(g) remain the same in text but are
renumbered (13) through (14)(qg).

(h) nonemergency routine transportation as defined in -32%
(13) . ’
{(14) through (18} remain the same in text but are

renumbered (15) through (19).

20 "RUG-IIX u; vergion" me
utilization rou ve n I algorithm fi
sidents based upon dia is rvices Vi [o

tatus using MDS agsessm inf ation e

(19) remains the same in text but is renumbered (21}.

AUTH: Sec. 53-2-201 and 53-6-113, MCA )
IMP: Sec. 53-6-10}1, 53-6-111 and 53-6-113, MCA

46.12.1223 PROVI PARTICIPATI TERMINAT
REQUIREMENTS (1) through (1) (f) remain the same.

(g) A provider holding personal funds of a deceased nursing
facility resident who received medicaid benefits at any time
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shall, within 30 days following the resident’ 8 death pay those
funds
T vided law_and ula 'on.
(1) (h) through (4) remain the same.

AUTH: Sec. 53-6-108, 53-6-111, 53-6-113 and 53-6-189, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-106, 53-6-107, 53-6-
111, 53-6-113 and 53-6-168, MCA

E EFFECTI TES (1) through (1) (b) remain
the same.

(c) The median operating eests cost limit under ARM
46.12.1229 and the statewidemedian—everage—wage median direct

rs 1 t limit under ARM 46.12.1231 used to
establish rates for a rate year will be redetermined only as
required to set new rates for all providers for a subsequent
rate year based upon adoption of further rules or amendments to
these rules providing specifically for a rate methodology for a
new or a subsequent rate year.

(2) A provider's rate established July 1 of the rate year
shall remain in effect throughout the rate year and throughout
gubsequent rate years, regardless of any other provision in this
subchapter, until the earlier of:

(a) the effective date of a new rate established in
accordance with a new rule or amendment to these rules, adopted
after the establishment of the current rate, which specifically
provides a rate methodology for the new or subsequent rate year;

(b) the effective date of a change in the provider's
operating cost component:

(i) as specified in the department’s notice of final
gettlement of a cost report based upon a desk review or audit
which resultse in adjustment of the base period operating costs
used by the department to calculate the provider’s operating
cost component; or

(ii) as provided in ARM 46.12.1243;

{c) the effective date of a change in the provider’'s
direct nursing personnel cost eempenentr limit:

+i)}—as-provided—in ARM-4632--3 232t -tal+
+i4+} (i) as specified in the department’s notice of final
settlement of a cost report based upon a final desk review or

audlt whlch results in adjustment of the bese—ﬁerte&—dtreee

mmmu,or

(2) (¢) (iii) remains the same in text but is renumbered
(2) (c) (11).

{2) (d} through (2) (d) (iv) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-3113, MCA

46.12.1229 OPERATING COST COMPONENT (1) through (2) (a)
remain the same.
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(i) Except as otherwise specified in ARM 46.12.1243, for
rate years beginning on or after July 1, 3997 1999, the base
period is the provider’s cost report period of at least 6 months
with a fiscal year ending between January 1, 1596 1998 and
December 31, 1998 inclusive, if available, or, if such a cost
report has not been filed on or before April 1 preceding the
rate year or is otherwise unavailable, the provider’'s wmost
recent cost report period of at least 6 months on file with the
department as of April 1 immediately preceding the rate year.

(b) and (¢) remain the same.

(d) "Median operating costs" means the median amount
calculated by arraying the inflated per diem base period
operating cost of each provider from low to high, together with

the number of 3}ieensed—beds occupied resident days for the
provider during the base period and determining the median so
that one-half of the iieensed beds occupied resident days in the
array have per diem costs less than or equal to the median and
one-half of the lieensed—beds occupied resident days in the

array have per diem costs greater than or equal to the median.

(2) (d) (i) through (3) {a) remain the same.

(4) The operating cost limit is 383% 100% of the day
weighted median operating costs.

(5) If the provider’s inflated base period per diem
operating cost is less than the operating cost. limit calculated
in accordance with (4), the provider’s operating ¢ost component
shall include an incentive allowance equal to
of-median—operating—ecosts—-or 20%-ef the difference between the
provider's inflated base year per diem operating cost and the
operating cost limit.

(s) (a) remains the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.1231 DIRECT NURSING PERSONNE ST COf N (1)
through (2) (a) remain the same.

(i) Except as otherwise specified in ARM 46.12,1243, for
rate years beginning on or after July 1, 3883 1999, the base
period is the provider’s cost report period of at least 6 months
with a fiscal year ending between January 1, %996 1998 and
December 31, 3996 1998 inclusive, if available, or, if such a
cost report has not been filed on or before April 1 preceding
the rate year or is otherwise unavailable, the provider’s most
recent cost report period of at least 6 months on file with the
department as of Aprll 1 1mmed1ately precedlng the rate year
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b “"Per iem n in nnel cogts" means the
v ' dire nurgi rgonnel cogts divided by the
rovider's patien or e bage period.

{2) (c) through (2) (e) remain the same.

tewide median e mix adijusted direct nursin
personnel cogt® means the amount calgulated by arraying the
inflated bage period normalized direct nursing perscnnel cost,
for each provider from low to high, together with the number of
cou d regident for e provider during the ba eriod
d ining t median so that one-half of the occupied
i ays in arra ave avera direct nursin ergonnel
cost less than or equal to the median and one-half of the
upjied regident da occupied in the arr have average direc

| ers 1 co reater than or ual to the media
rmali dire rain rsonne osts are calgulated b
jvi ea ursin cility’g direct nursgin ersonnel costs
b uotien 1ti om dividing the facility’'s average

medicaid case mix index by the medicaid day weighted average
icaid ca mix for all facilities. The medicaid average cas

mix index is determine taking a simple average of th
rcer edicaid average cas ix indices established in ARM

46 32 May 1 9.

(3) The facility case mix upper limit for direct nursing
personnel is computed by dividing the facility specific medicaid
I, computed from medicaid case mix determined om the

eco reer the calendar year ag established in [Rule II
b medicai ay weighted av e medicaid CMI for all
facjlities and multiplying that produy by the statewide case
just ursin ergonnel cost upper limit to determine

each facility’g upper limit on direct nursging personnel,

(4) The direct nursing personnel cost limit is 389-5% 101

of the statewide—median—average medlgn cagse mix adjusted direc
u nel as ted in (2)(f) above. wagef
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(6) The facility direct nursing personnel compopnept will
be the lower of the facility inflated direct nursing personnel
cest per day or the medicajd case mix_adjusted limit ag computed
in_(3).

AUTH: Sec. 53-2-201 and 53-6-113, MCA

IMP: Sec. 53-6-10], 53-6-11)1 and 53-6-113, MCA

46.12.1232 FF

REPORTI 3
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assessnent—geore—except—as-provided—3n-ARM—46-12-12208-

1 Providers mu ovid i a whic
adequate meet federal law ulatio require 8
rovider must i e j
da followi the e of each endar a
accurate fo PHHS-MA-015 " h N i i
ort" pre d in a rdance with al b rtme
rules and instructi Copi f -MA- a
o i from e ar bli d
Services, Senior and Long Term Care Divigion, 111 N, Sanders,
P,O. Box 4210, H MT 59 =4210
b If mpl and accurate copi of -MA-01
re not received b d withi 0d w i
nd_of each lendar month rtme wi a
ayment for nursi facili gervi untj he vi

complies with t reporting reguirements in (1

AUTH: Sec. 53-6-113, MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-108, 53-6-111 and 53-
6-113, MCA
46.12.1237_ CALCULATED PROPERTY COST COMP (1) This

rule specifies the method used by the department to calculate
the property cost component for a specific provider for rate
years beginning on or after July 1, 3993 1999. Such property
cost component is expressed in dollars and cents per patient
day.

(1) (a) through (2) (a) remain the same.

(i) Except as otherwige specified in ARM 46.12.1243, for
rate years beginning on or after July 1, 158% 1999, the base
period is the provider’s cost report period of at least 6 months
with a fiscal year ending between January 1, 3986 1998 and
December 31, 1996 1998 inclusive, if available or, if such a
cost report has not been timely filed or is otherwise not
available, the provider’'s cost report period of at least 6
months on file with the department before April 1 immediately
preceding the rate year.

(2) (b) through (2)(d) (i) remain the same.

(e) "3008 1999 property component" wmeans the provider’s
calculated property component determined for rate year 1998 1999
in accordance with ARM 46.12.1237,.

(2) (e} (i) remains the same.

(3) For rate years beginning on or after July 1, 31598
1999, the provider’s calculated property cost component is as
follows:

(a) If the provider's 1598 1999 property component is
greater than the provider’s base year per diem property costs,
then the provider’s calculated property cost component is the
legger of the provider's 3998 1999 property component or the
property rate cap of $11,50.

(b) 1f the provider’'s base year per diem property costs
exceed the provider’s 3998 1999 property component by more than
$1.86, then the provider’s calculated property cost component is
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the lesser of the sum of the provider’'s 1998 1999 property
component plus $1.86, or the property rate cap of $11.50.

(c¢) If the provider's base year per diem property costs
exceed the provider’s 1888 1999 property component by $1.86 or
less, then the provider’s calculated property cost component is
the lesser of the provider’s base year per diem property costs
or the property rate cap of $11.50.

{4) through (S)(a) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA

46.12.1243 INTERIM PER DIEM RATES FOR NEWLY CONSTRUCTED
FACILITIES AND NEW PROVIDERS (1) through (2) (d) (iii) remain the
same.

(iv) the new provider’s interim rate shall be set as
follows:

(A) if the previous provider’s rate was less than or equal
to the bed-weighted day-weighted median rate for all facilities
for the current year, then the new provider's interim rate shall
be the lessger of:

(I) the prev1ous provider’s rate adjusted by an amount,
if any, determined in accordance with subseetions (2)(d)(l)
through (iii); or

(I1) the bed-weighted day-weighted median rate for all
facilities for the current year.

(B) 1if the previous provider’s rate was greater than the
bed—weighted day-weighted median rate for all providers for the
current year, then the new provider’s interim rate shall be the
previous provider’s rate.

(2) (e) remains the same.

(3) For purposes of calculating a per diem rate as
provided in subseetien (2) (e), the following shall apply with
respect to patientassesoment—seeres medicaid CMI scores used to
calculate the direct nursing personnel cost component:

(a) For providers who have received an interim rate under
the provisions of this section based upon a change in provider,
the provider’s direct nursing personnel cost component shall be
calculated based upon the average—patient-assesswent medicaid
CMI score for the previous provider, as - though no change in
provider had occurred.

(b) For providers who have received an interim rate under
the provisions of this section based upon provision of services
in a new facility or as a new provider, the provider’s direct
nurging personnel cost component shall be calculated based upon

a patient—assecpament—seore medicaid CMI determined as follows:
(i) ?he——deparEmene——er——rﬁe——agents—~w1&&——mea&éefﬁ—ehe

eEatewtde~evefage—peﬁ&eﬁt—aseeﬁﬂmeﬁt—seefe— A medicaid avezage'
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mputed in rdance wi le I] fo
rticipation in the medicai rogram. I icaid awv
CMI__infoxrmation is avajlable for the first quarter of
participation the provider’'s nursing personnel cost component
will be the gtatewide average medicaid CMI for all providers.
ey TE &) 3 . N : i 3 ;

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101 and %3-6-113, MCA

46.12.1245 SEPARATELY BILLABLE ITEMS (1) and (2) remain
the =ame.

(a) Payment of a per diem nursing services increment under
subgeetien (2) for services provided to a ventilator dependent
resident shall be available only if, prior to the provision of
services, the increment has been authorized in writing by the
department’s medicaid services divigion. Approvals will be
effective for one month intervals and reapproval must be
obtained monthly.

(2) (b) remains the same.

(c) The increment amount shall be determined by the
department as follows. The department shall subtract the
facility's current patient—assecssment—secere averade medicaid CMI
used for rate setting {(determined under ARM—46-32-3232 [Rule I1)
from the—average—itemiged houre—eof—licensed—eand non liecensed

CMI_computed for the ventilator dependent
resident, determlned based upon the facilitylo-—time-vecords—of

wtehwﬂﬂbﬂeeehm+—4b+*—fe—detefmtne—eheveﬂffaerdtnatr—ﬂu*afﬂg
hours—for—the—reasident- current MDS ;n;g;miiigg_ign_Lhﬁ_IQEiQQBL

in order to determi he di repce

resid from the ave agse mix fo 1 med1 aid

the facility. The increment shall be determined by the
department by multiplying the—pumber—eof—euxtraordinary nursing
department provider’'s di t nu nel

the ratio of the residen;4§ CMI to thg facility’ a g;ggg
medicaid CMI to compute jusg nurs ne

for the resident.
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The department will determine
the increment for each resident monthly.
(3) through (10) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec, 53-2-201, 53-6-10}, 53-6-111 and 53-6-113, MCA

46.12.1258 ALLOWABLE COSTS (1) through (3) (j) (ii) remain
the same.

(iii) Allowable costs include automobile depreciation
calculated on a straight-line basis, subject to salvage value,
with a minimum of a 3-year useful life. The total of automobile
depreciation and interest, or comparable lease costs will not be
allowable in excess of £3266 $£7,500 per year,

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA

46 26 ADMINISTRATIVE REVIEW D FAIR HEARING
PROCEDURES (1) Within 30 days of mailing of the department’s
written determination, including a rate er—eudit determination,
a provider ggarieved by the determingtion may request an
administrative review. The request must be in writing, must
state the provider’s objections in detail and must include any
substantiating information and documentation which the provider
wishes the department to consider in the administrative review.
The request for administrative review and any supporting
information or documentation must be mailed to the

iad 7 iead i fapd-ory Department of Public
Human Service enior and Lo Term Care Division
111 N, Sanderg, P.O. Box 4210, Helena, MT 59604-4210.

(a) Within the period specified in subseetien (1), a
provider may request in writing an extension of up to 15 days
for submisgion of an administrative review request. Therequest
for extension must be received by the department within the 30-
day period speclfled in subseetion (1).

(1) (b} remains the same.

{c) The provider’s request may also include a request for
a an_jnformal conference as part of the administrative review.
If requested, the conference shall be held no later than 30 days
after the department receives the provider’'s written
administrative review request and detailed objections. If a
provider requests a conference as part of the administrative
review, any substantiating information and documentation the
provider wishes the department to congider as part of the review
may be submitted no later than the time of the conference. The
conference shall be based upon the department’s records and
determination and the provider‘s written request, detailed
objections and substantiating information and documentation, if
any.

(1) (d) remainsg the same.

(2) In the event the provider does not agree with the
department’s administrative review determination, the following
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fair hearing procedures will apply. The hearings officer may
dismiss a fair hearing request if the provider fails to meet any
of the requlrements set forth in subseetiens (2) (a) through (e).

(a) The written request for a fair hearlng must be ma11ed
or dellvered to the

v 7 T T 7

Mertanra— 506644210 De m f Public n utn,
Servi Offj f Fai j 616 Hele v P
202953, Helena, MT 59620-2953.

(b) The request must be signed by the provider or hie the
provider’'s designee.

(2) (¢} through (2) (d) remain the same.

(e) The provider muet serve a copy of the hearing request

upon the department's sgenjor and longq _term care division
medieaid services—divigton within 3 working days of filing the

request.

(2) (£) remains the same.

(g) The hearings officer will render a written proposed
decision within minety 90 calendar days of final submission of
the matter to him.

(3) In the event the provider or department disagrees with
the hearings officer’s proposed decision, a request for appeal
may be made by flllng a notlce of appeal wlth the BeparEment_ef

O = =4

PT9w——4kxe——42&07——&%&——€aﬂdefsv~wﬂe&eﬁaT——Meneena—~59694—4§&G
Department of Public Health and Human Services, Office of Fair

Hearin 16 Helena Avenu Box 2 Helena 20-
2953 . The appeal shall be to the board of seeial—and
i34 : : ubli ance.

(3) {a) through (5) remain the eame.

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113, MCA
IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-1131 and 53-6-
113, MCA

4. The proposed changes to the Medicaid nursing facility
reimbursement rules are necessary to:

a. Implement mandatory legislative funding increases for
nursing facility reimbursement for state fiscal year 2000.
Modify reimbursement component percentages and caps on the
medians where necessary to assure appropriate payment
distribution to nursing facility providers. No other options
were considered by the department because legislative intent
will mandate an increase in the amount of medicaid reimbursement
to nursing homes.

b. Provide a methodology for distribution of increased
funding for direct care wage and benefit increases for nursing
facility staff. These funds are appropriated separately from
the provider rate increases and may only be used for direct care
wages and benefits. Not all providers must receive the same
rate of increase. No other optiong were considered by the
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department because legislative intent will require distribution
of increased funding for direct care wages and benefits.

c. Incorporate rule language, which was adopted through
the public¢ notice process in prior years, pertaining to the
distribution of grant funds collected from lien and estate
recoveries as a one time expenditure based upon approval of a
qualifying request for these funds. These funds are subject to
availability and are a one time appropriation for staff
training, bonuses for direct care staff, or other one-time
benefitsy for staff. This funding cannot become part of the base
funding for nursing facilities and as such approved expenditures
should be offset for cost reporting purposes with the grant
revenue received. No other options were considered by the
department because legislative intent will require use of the
one-time appropriation be distributed to nursing care
facilities.

d, Eliminate requirements for submission of patient
asgegsment abstracts for computation of a medicaid specific
patient assessment score for computation of the direct nursing
component. Facilities were notified in October that they no
longer had to submit monthly patient assessment abstracts for
their Medicaid nursing facility residents. The department
rejected the alternative, maintaining the patient assessment
score methodology. The department believes the use of patient
asgegsment scores would be unnecessarily burdensome and
duplicative.

e, Incorporate requirements for utilization of minimum
data set (MDS) 2.0, resource utilization group-III (RUG-III) 34
grouper information in the computation of a facility specific
and a medicaid specific case mix index for purposes of
calculating each facilities direct nursing component.

f. Incorporate c¢age mix components in the rate setting
process for direct nursing calculation purposes and define the
costs that will be case mix adjusted for rate setting purposes.

g. Rebase to more current base period cost report
information in the calculation of rates effective July 1. Base
period cost reports will be the fiscal year 1998 cost report or
a cost report that is on file with the department of at least
six months in a period prior to the fiscal year 1998 cost report
if a cost report is not on file at the time of rate setting.

h. Incorporate changes and update the rules where
necessary to provide clarifications and to make the rules more
understandable where appropriate.

The department does not have available, at this time, all of the

information that is necessary to determine the specific changes
that will be required to these rules in order to establish
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payment levels for nursing facility providers effective July 1,
1999. As of the date of submission for publication of this
notice, the legislature is still meeting and the final
appropriation funding levels and the final case load growth
projection numbers are not available nor will they be final
until the legislative session has ended. These rules are the
department’s best estimate of the funding and case load/bed days
that will be adopted by the legislature based upon the
information that we have available at this time. The departwent
expects gome changes will be necessary to conform these proposed
rules to legislative requirements unknown at this time.

The department does not have available the proposed case mix
indices for development of an acuity adjustment replacement
methodology at this time. The department developed the proposed
rules in consultation with a nursing facility reimbursement work
group. This notice proposed a change from the patient
aggessment score (PAS) in the reimbursement methodology to the
adoption of a case mix adjustment that is computed from the
minimum data set (MDS) information that is submitted by each
facility on all of their residents to a Health Care Financing
Administration (HCFA) data base on file with the State. The
updated case mix information is not available at this time for
the development of case mix indices (CMI's) that are being
proposed to be developed and used for calculation of the direct
nursing component.. We do not have available updated private pay
gurveys, or the bed day allocation to distribute the bed days
appropriated across all facilities in proportion to their
current utilization at the time of filing of this notice.

The department is proposing that more current cost report
information be used to rebase the calculation of the fiscal year
2000 rates. Many of the fiscal year end 1998 cost reports are
not on file with the department at the time of the filing of
this notice. Based on information that is currently available
the department believes, that it will be adjusting the current
upper limit percentages on the rate setting variables. The
department anticipates that adjustments in the proposed
percentages will be necessary when all of the relevant data
becomes available in the continuing reimbursement methodology
analysis. We expect that there will be additional movement of
these percentages and refinement of the componentas for
reimbursement baged upon ongoing discusgions with the
department’s nursing facility work group during the course of
the next few months. The department will provide rate sheets to
all providers in advance of hearing on the proposed rules for
verification purposes and.in order to facilitate comments when
these components and variables become final. The reimbursement
analysis provided at the hearing will incorporate the
information that is missing at this time and will have
percentages that are reflective of that necessary to distribute
the funding available, and to meet the department goals for
reimbursement distribution for nursing facilities and for state
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plan compliance.

Proposed new rule (Rule TII] pertains to the distribution of
lien and ‘estate recovery funds. These funds have been
previously distributed to providers for one-time expenditures
based on a process that was established through a public notice
process separate from and in addition to the rule making
process. The funds appropriated by the legislature are to be
used for one-time expenditures based upon submission of a
qualifying request for thease funds. The funds are to be
utilized by nursing facilities to provide staff training,
bonuses for direct care staff, or othexr one-time benefits for
staff. Since these costs are to be one-time expenditures, the
proposed rules will adopt a procedure where the expenditures
incurred for allowable costs will be offset by the revenue
received by providers on their annual cost report submission.

proposed new rule [Rule IV] incorporates a process for
distribution of funds appropriated by the legislature to fund
wage increases and benefit increases for direct care workers in
nursing homes, One purpose of the proposed rule is to provide
assurance that the funds are used solely for direct care wage
and benefit increases, and not all providers must receive the
same rate of increase in each year.

These proposed rule changes will eliminate the requirements for
submigssion of patient assessment abstract information that is
included in ARM 46.12.1232 and seek to replace this requirement
with the computation of a new acuity adjustment factor to be
utilized in calculation of the direct nursing component which is
developed by utilizing specific MDS information that is on file
in the department HCFA database which will be converted into a
medicaid specific case mix index, (CMI) to be utilized in the
calculation of the direct nursing component for reimbursement
purposes.

The specifie changes that are being proposed and why these
changes are necessary as well as any other alternatives or
options that were considered are listed below:

12.122

(1) The department proposes elimination of the definition of
Abstract from this rule. Abstracts have not been submitted to
the department since October 1398, when they were discontinued
in order to eliminate duplicate abstract submission requirements
for payment purposes when the federal requirements for
submission of patient care information became mandated as part
of the automated minimum data set submission requirements for
nursing facility residents in the state.

{(11) Eliminate the definition of Monitor from this rule.
Monitors are no longer required because the patient assessment
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abstracts have been discontinued. This requirement was
duplicative in nature since the federal mandate for automated
MDS transmission was implemented.

ARM 46.12.1223

The department proposes amendment of subsection (1) (g) of this
rule to conform to the updated state plan by eliminating a
specific reference to 53-6-168, MCA, and providing generally,
that the money of a deceased resident be distributed according
to law.

ARM 46.12.1229

The department proposes revision of the definition of a base
period in subsection (2)(a) (i) effective July 1, 1999 as the
provider’s cost report period of at least 6 months with a fiscal
year ending between January 1, 1998 and December 31, 1998
inclusive. This change will allow for recognition of more
current costs to be included in the computation of rates
effective July 1. This change will more appropriately match
base period costg with other changes that are being considered
in the area of case mix adjuastments for acuity utilizing MDS
data. '

(2) (d) "Median operating costs" computation is redefined to
change the weighting of the array calculation from licensed beds
to occupied patient days included in the base period. This will
result in a more accurate calculation of the median operating
cost. This change is necessary and appropriate based upon
changes to the calculation of acuity utilizing MDS data, and
other changes being proposed in these rule changes.

(4) 'The department proposes amendment of the operating cost
limit to be 100% of the median operating cost. This proposed
limit will be adjusted when all of the necessary information has
been gathered to determine what the impact will be of including
more current base period costs, incorporating the case mix
adjustment factor changes and defining which costs will be
included in this component for reimbursement., This percentage
will most likely decrease from 103% of the median in the current
rule, but the extent of this change cannot be determined at this
time. This percentage will need to be changed in order to
distribute the funding provided by the legislature and to
maintain the ' funding formula within the appropriation
guidelines. These components, percentages and caps must be set
in combination to assure that the reimbursement system and
levels of reimbursement further the goals of the reimbursement
system. The department does not have the data available at the
time of filing to determine what the exact amount of change will
be.

(5) The department proposes adjustment of the providers’
operating incentive allowance from the lesser of 10% of the
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median operating costs or 20% of the difference between the
providers’ inflated base year per diem operating cost and the
cost limit. This limit may be adjusted from the 20% level based
upon the calculation of the median for operating costs and how
the department incorporates changes to the computation of the
direct care component in the reimbursement calculation. The
department does not have the data available to determine what
the exact amount of change will be. These percentages will need
to be adjusted in order to distribute the funding provided by
the legislature and to maintain the funding formula within the
appropriation guidelines. The components, percentages and caps
must be set in combination to assure that the reimbursement
gystem and levels of reimbursement further the goals of the
reimbursement system.

1231 (2 i

The department proposes amendment of the definition of a base
period effective July 1, 1999 as the provider’s cost report
period of at least 6 months with a fiscal year ending between
January 1, 1998 and December 31, 1998 inclusive. This change
will allow for recognition of more current costs to be included
in the computation of rates effective July 1. This change will
more appropriately match base period costs with other changes
that are being considered in the area of case mix adjustments
for acuity utilizing MDS data.

R 12.1231(2) (b

The department proposes amendment of the composite nursing wage
rate to eliminate reference to the patient assessment abstract
and incorporate the language that will be developed to compute
a medicaid case mix index to be used in the computation of the
direct nursing per diem adjusted by the case mix index. This is
yet to be determined based upon the incorporation of case mix
index c¢alculations from MDS data and the RUG-III 34 grouper
computation.

M 46,12.1231(2) (b) (4

The department proposes elimination of the base period patient
apgessment information and inclusion of language that refers to
the calculation of a medicaid specific case mix index to be used
in the calculation of the direct nursing per diem calculation.

ARM 46.12.1231(2) (£

The department proposes changes to the calculation of statewide
median average wage. Instead of being weighted by licensed beds
it would be weighted by occupied patient days included in the
base period. The proposed method would be more accurate in the
calculation of the median operating cost. This change is
necessary and appropriate based upon other changes that are
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being made to these rules.

ARM 46.12,1231(3)

The department proposes amendment of this subsection to be
consistent with rule changes being made in ARM 46.12.1232 to
accommodate changes from patient assessment score calculation to
the calculation of a case mix index used to adjust direct
nursing personnel costs for acuity.

ARM 46.12.1231(4)

The department propoges adjustment of the percentage limit on
the median for the direct nursing personnel cost limit from
107.5% to 101%. This proposal will most likely be adjusted prior
to the final rule depending on the amount of funding and the
changes made to the methodology for rate year 2000 in the area
of acuity adjustment. As of the date of this notice data were
not available to determine what the exact amount of change will
be in this component or the changes that will be adopted in the
areas of case mix adjustment that will impact the calculation of
this component. It is necessary to adjust the percentages that
distribute the funding available to achieve the valueg that the
department has placed on the system of reimbursement for nursing
facility providers so as to distribute the funding in the most
equitable manner. The component percentages must be adjusted in
conjunction with each other in order to establish equitable
reimburgement levels for nursing facility providers. These
component.s, percentages and caps must be set in combination to
assure that the reimbursement system and levels of reimbursement
further the goals of the reimbursement system.

ARM 46.12.1232

The department proposes modification of this rule to remove
references to the patient assessment scoring regquirements and
monitor requirements for nursing facility providers. Existing
rule subsections (1) through (7) will be deleted because of the
department’'s efforts to eliminate the duplicative reporting
requirements for patient assessment abstracts and replace them
with the federally mandated gubmission of minimum data set
information to the state, The department no longer requires
that patient assessment abstracts be submitted to the senior and
long term care program after October 1998. The department
consulted with a contractor and a nursing facility reimbursement
work group designing changes to the reimbursement system which
incorporate a new methodology for acuity adjustment based on the
development of case mix indexes for adjustment of direct nursing
costs utilizing the automated MDS information that is required
to be submitted to the state by nursing facilities in order to
comply with federal requirements. A new rule is proposed to
explain the c¢ase mix calculation process and how this
information will be taken from the MDS and converted into a
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value for adjustment of costs for acuity differences in each
facility. Proposed [Rule I] will explain the case mix weight
development for each of the 34 RUG’s III groupings and how this
will be utilized to develop an acuity adjustment or case mix
adjustment for direct nursing cost center payment calculation
purposes.

ARM 46.12.1232

The department also proposes to amend ARM 46.12.1232 to change
staffing reporting requirements consistent with the elimination
of the patient asseassment score. Facilities would be required
to report staffing levels by the 10th day of the month following
the month that they are submitting this information and will be
gsubject to withholding requirements for non-submission of this
information. Facilities will be required to staff in accordance
with the federal requirement found in 42 CFR 483 in order to
meet the needs of the nursing facility residents in their
facility,

46 L1237(0) G

The department proposes that nursing home cogts be rebased to a
more current cost report period of January 1, 1998 through
December 31, 1998, which would become the new base period for
property component calculation purposes. This change would allow
for recognition of more current ¢osts to be included in the
computation of rates effective July 1., This change will more
appropriately match base period costs with other changes that
are being considered in the area of case mix adjustments for
acuity utilizing MDS data.

12.1237

The department proposes an increase in capital rate up to the
$11.50 property rate cap by adjusting the rate year in this rule
to compare the providers base year capital costs to the fiscal
year 1999 rate calculation in order to determine if a rate
increase is available. This allows a provider who has higher
base year costs than the current 1999 capital rate to receive a
rate adjustment up to their base year costs or up to the lower
of $1.86 or the capital rate cap. To not adjust this
information will not allow a provider to receive a rate increase
that is warranted under the rate setting methodology.

ARM 12.1243(2) (d) (iv

The department proposes revision of the calculation for
egtablishment of the median rate for all facilities. Instead of
being weighted by 1licensed beds the median rate would be
weighted by occupied patient days to be consistent with other
changes in the reimbursement methodology described above and to
be more accurate in the calculation of the median operating
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cost. This change is necessary and consistent with based upon
other changes that are being made to these rules.

ARM 46.12.1243(3)

The department proposes amendment of this subsection to
eliminate references to the patient assegsment abstract
requirementg and to vreplace it with the case mix index
calculation requirements. These rules will be modified to
define when CMI's will be computed and the method of computation
for newly constructed facilities or new providers. Deletes
(3) (b) (11) and (iii) to remove the reference to the department’'s
monitor team, since thege requirements no longer exist for
nursing facility providers,

ARM 46.12.124 o]

The department proposes modification of the rules pertaining to
the payment for ventilator dependent individuals to accommodate
the patient assegsment requirement deletion and the changes
proposed in the calculation of the direct nursing personnel
component . .

ARM 46.12.1258(3) {j) (iii

The department proposes changes in the limit of total allowable
automobile depreciation and interest, or comparable lease costs.
The rule currently provides that these costs will not be allowed
in excess of $3,200 per year. This amount. has not been adjusted
for many years and is unreasonably low and unrealistic¢ for
providers. The department proposes to adopt a new limit of up
to $7,500 based upon an analysis of what other states have as a
limit in this area or to hold providers to an amount that is
supported by documentation and is a reasonable amount in each
year that will be subject to audit in order to determine
allowability and reasonableness.

ARM 46.12.1268(1

The proposed amendment is necessary to notify the public that
the former Medicaid Service Division is now the Senior and Long
Term Care Division. Subsections (2)(a) and (3) clarify that
fair hearing requests must be mailed or delivered to the
Hearings Office at P.O. Box 202951 Helena MT 59620-2951 in the
Department of Public Health and Human Services.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 4210, Helena, MT 59604-4210, no later than
May 20, 1999. The Department also maintains lists of persons
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interested in receiving notice of administrative rule changes.
These lists are compiled ac¢cording to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.

6. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Rule Reviewer Director, Publig Health and

Human Services

Certified to the Secretary of State April 9, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of Rules I through XLI and
the amendment of rules
37.37.105, 37.37.303,
46.2.202, 46.12.202,
46.12.204, 46.12.501,
46.12.502, 46.12.502A,
46.12,506, 46.12.507,
46.12.508, 46.12.509;
46.12.509A, 46,122,514,
46.12.516, 46.12.517,
46.12.570, 46.12.1708,
46.12.1713, 46.12.19%902,
46.12.4810, 46.12.5007,
46.20.103, 46.20.106,
46.20.110, 46.20.114,
46.20.117, 46.20.120,
46.20.123 and 46.20,126
pertaining to coverage and
reimbursement of mental
health services for medicaid
eligible and certain other
low income individuals

NOTICE OF PUBLIC HEARING
ON PROPOSED ON ADOPTION
AND AMENDMENT

e e e e A e S et et s St

TO: Al)l Interested Persons

1. On May 13, 1999, at 3:00 p.m., a public hearing will
be held in the auditorium of the Department of Public¢ Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
congider the proposed adoption and amendment of the above-stated
rules.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice, If you request an
accommodation, contact the department no later than 5:00 p.m. on
May 3, 1999, to advise ua of the nature of the accommodation
that you need. Pleage contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules ag proposed to be adopted provide as
follows:
RUL I EDICAID MENTAL AL \'4 AUTH TI

REQUIREMENTS (1) Prior authorization ie required for all
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mental health service provided to a medicaid recipient under the
Meontana medicaid program, except for those services designated
by the department.

(2) The department or its designee will notify providers
and recipients of applicable authorization procedures and
requirements, and applicable grievance and reconsideration
procedures.

(3) Review of authorization requests by the department or
its designee will be made with consideration of clinical
guidelines published in advance by the department or its
designee.

(4) The department may review the medical necessity of
services or items at any time either before or after payment in
accordance with the provigions of ARM 46.12.306. If the
department determines that services or items were not medically
necessary or otherwige in compliance with applicable
requirements, the department may deny payment or may recover any
overpayment in accordance with applicable requirements.

(5) The department or its designee may require providers
to report outcome data or measures regarding mental health
gervices, as determined in consultation with providers and
consumers.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-2-203, 53-6-101,_53-6-111 and 53-6-113, MCA
RULE IT MENTAL _HEALTH SERVICES PLAN, AUTHORIZATION
EQUIREMENTS (1) The prior authorization, notification and
other provisions of [Rule I} apply to the mental health services
plan entitled with this subchapter.

AUTH: Sec¢. 53-2-201, MCA
IMP: Sec. 53-2-201 and 53:21-202, MCA

RULE__IIT LICENSED CLINICAL PSYCHOLOGIST SERVICES,
DEFINITION (1) |Licensed clinical psychologist services are
those services provided by a licensed clinical psychologist,
which are within the scope of practice permitted by Title 37,
chapter 17, MCA, and covered under the provisions of these
rules.

AUTH: Sec. 53-2-201 and 53-§-113, MCA
IMP: Sec. 53-6-101, MCA

RU:. v LICENSED _CLINICAL PSYCHOLOGIST SERVICES
REQUIREMENTS (1) These requirements are in addition to those
contained in rule provisions generally applicable to medicaid
providers.

(2) For purposes of medicaid coverage and reimbursement,
licensed clinical psychologist services are limited to the
services designated in the department’s Covered Psychologist CPT
Codes List (April 1999). The department hereby adopts and
incorporates herein by reference the Covered Psychologist CPT
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Codes List (April 1999). A copy of the Covered Psychologist CPT
Codes List (April 1999%) may be obtained from the Department of
Public Health and Human Services, Addictive and Mental Disorders
Division, 1400 Broadway, P.0. Box 202951, Helena, MT 59620-2951.

(3} Group therapy services provided by a licensed clinical
psychologist muast have no more than eight individuals
participating in the group.

(4) When an eligible child receives licensed clinical
psychologist services, and the psychologist consults with the
parent as part of the child’'s treatment, time spent with the
parent may be billed to medicaid under the child’s name, subject
to the requirements of these rules. The provider shall indicate
on the claim that the child is the patient and state the child's

diagnosis. He ghall also indicate consultation was with the
parent.

(5) Licenged c¢linical psychologist services must be
supported by records as required in ARM 46.12.308.

(6) Telephone contacts are not a 1licensed clinical

psychologist service.

(7) Licensed clinical psychologist services provided in a
hospital on an inpatient basis that are covered by medicaid as
part of the diagnosis related group (DRG) payment under ARM
46.12.505 are not reimbursable as psychological services. Theae
noncovered mervices include:

(a) services provided by a licensed clinical psychologist
who is employed or under a contract with a hospital;

(b) services provided for purposes of discharge planning
as required by 42 CFR, part 482.43; and

{(¢) services including, but not limited to, group therapy,
that are required as a part of hospital licensure or
certification.

AUTH: Sec., 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

RULE V LICENSED CLINIGAL PSYCHOLQG E
REIMBURSEMENT (1) Providers must bill for covered services
using the procedure codes and modifiers set forth and according
to the definitions contained in the health care financing
administration’s common procedure coding system (HCPCS).
Information regarding billing codes, modifiers and HCPCS is
available upon request from the Department of Public Health and
Human Serxvices, Health Policy and Services Division, 1400
Broadway, P.0O. Box 202951, Helena, MT 59620-2951.

(2) Subject to the requirements of this rule, the Montana
medicaid program pays the following for licensed clinical
psychologist services: i

(a) For patients who are eligible for medicaid, the lower
of :

(i) the provider's usual and customary charge for the
gservice; or

(ii) 59% of the reimbursement provided in accordance with
the methodologies described in ARM 46.12.502A.
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{b) For patients who are eligible for both medicare and
medicaid, reimbursement is made for the medicare deductible and
coinsurance. However, total reimbursement from medicare and
medicaid shall not exceed the medicaid fee for the service.

AUTH: Sec. 33-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA

v ENSED OCIAL WOR SERVICES
DEFINITION (1) Licensed clinical social work services are
those services provided by a licensed c¢linical social worker
which are within the scope of practice permitted by Title 37,
chapter 22, MCA, and covered under the provisions of these
rules.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

VII LICENS CLINICAL SOCIAL_  WORK SERVICES
REQUIREMENTS (1) These requirements are in addition to those

contained in rule provisions generally applicable to medicaid
providers.

(2) For purposes of medicaid coverage and reimbursement,
licensed social work services are 1limited to the services
designated in the department’s Covered Social Work CPT Codes
List (April 1999). The department hereby adopts and
incorporates herein by reference the Covered Social Work CPT
Codes List (April 1999). A copy of the Covered Social Work CPT
Codes List (April 1999) may be obtained from the Department of
Public Health and Human Services, Addictive and Mental Disorders
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951.

(3) Group therapy services provided by licensed clinical
social worker must have no more than eight individuals
participating in the group.

(4) When an eligible child receives licensed clinical
social worker services and the provider consults with the parent
as part of the child’s treatment, the time with the parent may
be billed to medicaid under the c¢hild’s name, subject to the
requirements of these rules. The provider shall indicate on the
claim that the child is the patient and state the child’'s
diagnosis. He shall also indicate consultation was with the
parent.

(5) Licensed clinical social worker services must be
supported by records as required in ARM 46.12.308. .

(6) Telephone contacts are not a licensed clinical social
worker gervice.

(7) Services that can be included under a facility’s long
term care per diem are not payable as licensed clinical social
work services.

(8) Inpatient social work services provided in a hospital
on an inpatient basis that are covered by medicaid as part of
the diagnosis related group (DRG) payment under ARM 46.12.505
are not reimbursable as licensed clinical social worker
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services. These noncovered services include:

(a) services provided by a licensed clinical social worker
who is employed or under a contract with a hospital;

(b) services provided for purposes of discharge planning
as required by 42 CFR, part 482.43; and

(c) services, including, but not limited to, group
therapy, that are required as part of hospital licensure or
certification.

AUTH: Sec¢. 53-2-201 and 53-6-113, MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA
RULE VII] LICENSED CLINICAL: SOCIAL WORK__SERVICES,

REIMBURSEMENT (1) Providers must bill for covered services
using the procedure codes and modifiers set forth and according
to the definitions contained in the health care financing
administration’s common procedure coding system (HCPCS).
Information regarding billing codes, modifiers and HCPCS is
available upon request from the Department of Public Health and
Human Services, Health Policy and 8Services Division, 1400
Broadway, P.O. Box 202951, Helena, MT 59620-2951.

(2) Subject to the requirements of this rule, the Montana
medicaid program pays the following for licensed clinical social
worker services:

(a) For patients who are eligible for medicaid, the lower
of:

(1) the provider’s usual and customary charge for the
service; or

(ii) 47% of the reimbursement provided in accordance with
the methodologies described in ARM 46.12.502A.

(b) For patients who are eligible for both medicare and
medicaid, reimburgement is made for the medicare deductible and
coinsurance. However, total reimbursement from medicare and

medicaid shall not exceed the medicaid fee for the service.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-3113, MCA

RULE I LICENS SSIONAL LOR E
DEFINITION (1) Licensed professional counselor services are
those services provided by a licensed professional counsgelor
which are within the scope of practice permitted in Title 37,
chapter 23, MCA and ARM Title 8, chapter 61, subchapter 12, and
covered under the provisions of these rules.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-10]1, MCA

RU X LICENSED PROFE ONAL ELOR SE C
REQUIREMENTS (1) These requirements are in addition to those
contained rule provisions generally applicable to medicaid
providers.
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(2) For purposes of medicaid coverage and reimbursement,
licensed professional counselor services for purposes of
medicaid reimbursement are limited to the services designated in
the department’'s Covered Licensed Professional Counselor CPT

Codes List (April 1999). The department hereby adopts and
incorporates herein by reference the Covered Licensed
Professional Counselor CPT Codes List (April 1999). A copy of

the Covered ILicensed Professional Counselor CPT Codes List
(April 1999) may be obtained from the Department of Public
Health and Human Services, Addictive and Mental Disorders
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951.

(3) Licensed professional counselor group counseling
services must have no more than eight individuals participating
in the group.

(4) When an eligible child receives professional counselor
services and the professional counselor consults with the parent
as part of the child’s treatment, the time with the parent may
be billed to medicaid under the child’s name, subject to the
requirements of these rules. The provider shall indicate on the
claim that the child is the patient and state the c¢hild’'s
diagnosis. He shall also indicate consultation was with the
parent.

(5) Licensed professional counselor services must be
supported by records as required in ARM 46.12.308.

(6) Telephone contacts are not a professional counselor
service.

(7) Services that can be included under a facility’s long
term care per diem are not payable as licensed professional
counselor gervices.

(8) Inpatient professional counselor services provided in
a hospital on an inpatient basis that are covered by medicaid as
part of the diagnosis related group (DRG) payment under ARM
46.12.505 are not reimbursable as 1licensed professional
coungelor services. These noncovered services include:

(a) services provided by a licensed professional counselor
who is employed or under a contract with a hospital;

{b) services provided for purposes of discharge planning
as required by 42 CFR 482.43; and

(c) services, including, but not limited to, group
therapy, that are required as part of hospital licensure or
certification,

AUTH: Sec¢. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

RULE XTI LICENSED PROFESSIONAL _COUNSELOR SERVICES,
REIMBURSEMENT (1) Providers must bill for covered services
using the procedure codes and modifiers set forth, and according
to the definitions contained, in the health care financing
administration’s common procedure coding system (HCPCS).
Information regarding billing codes, modifiers and HCPCS is
available upon request from the Department of Public Health and
Human Services, Health Policy and Services Division, 1400
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Broadway, P.0O. Box 202951, Helena, MT 5%620-2951.

(2) Subject to the requirements of this rule, the Montana
medicaid program pays the following for licensed professional
counselor services:

(a) For patients who are eligible for medicaid, the lower
of:

(i) the provider‘s usual and customary charge for the
service; oOr

(ii) 47% of the reimbursement provided in accordance with
the methodologies described in ARM 46.12.502A.

(b) For patients who are eligible for both medicare and
medicaid, reimbursement is made for the medicare deductible and
coinsurance, However, total reimbursement from medicare and
medicaid shall not exceed the medicaid fee for the service.

AUTH: Sec. 53:2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA

RULE II DENTIA EATMENT RVI U E AND
DEFINITIONS (1) The purpose of [Rules XII through XVII] is to
specify provider participation and program requirements and to
define the basis and procedure the department will use to pay
for regsidential treatment services for individuals under age 21.
Facilities in which these services are available are hereinafter
referred to as providers.

(2) As used in this subchapter, the following definitions
apply:

{(a) "Devoted to the provision of residential psychiatric
care for persons under the age of 21" means a residential
treatment facility whose goals, purpose and care are designed
for and devoted exclusively to persons under the age of 21.

(b) = "Patient day" means a whole 24-hour period that a
person is present and receiving residential treatment services.
Even though a person may not be present for a whole 24-hour
period, the day of admission and, subject to the limitations and
requirements of [RULE XIV], therapeutic home leave days are
patient days. The day of discharge is not a patient day for
purposes of reimbursement.

{c) "Residential psychiatric care" means active
psychiatri¢ treatment provided in a residential treatment
facility, under the direction of a physician, to psychiatrically
impaired individuals with persistent patterns of emotional,
psychological or behavioral dysfunction of such severity as to
require 24-hour supervised care to adequately treat or remediate
their condition. Regidential psychiatric care wmust be
individualized and designed to achieve the patient’s discharge
to a leas restrictive level of care at the earliest possible
time. Residential psychiatric care includes only treatment or
services provided in accordance with all applicable licensure,
certification and accreditation requirements and these rules.

(d) "Residential treatment facility" means a facility
licensed by the department, or the equivalent agency in the
state in which the facility is Jlocated, as a residential
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treatment facility as defined in 50-5-101, MCA or the equivalent
category in the state where the facility is located.

(e) "Residential treatment services" means residential
psychiatric care provided in accordance with these rules and
applicable state and federal requirements, including but not
limited to 42 CFR 440.160 and 441.150 through 441.156 (1997),
which provide definitions and program requirements and which the
department hereby adopts and incorporates by reference. A copy
of the cited regulations may be obtained through the Department
of Public Health and Human Services, 111 N, Sanders, P.0Q. Box
4210, Helena, MT 59604-4210. Residential treatment services are
gervices that comply with the requirements of these rules and
the above-cited federal regulations and are provided in a
residential treatment facility that is devoted to the provision
of residential paychiatric care for persons under the age of 21.

AUTH: Sec. 53-2-201 and 53-6:113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

ITI RESIDENTIAL, TREATMENT SERVICES, PARTICIPATION

UIREMENTS (1) These requirements are in addition to those

contained in rule provigions generally applicable to medicaid
providers.

(2) Residential treatment service providers, as a
condition of participation in the Montana medicaid program, must
comply with the following requirements:

(a) maintain a current license as a residential treatment
facility under the rules of the department’s quality assurance
division to provide residential psychiatric care, or, if the
provider’s facility is not located within the state of Montana,
maintain a current license in the equivalent category under the
laws of the state in which the facility is located;

(b) maintain a current certification for Montana medicaid
under the rules of the department’s quality assurance division
to provide residential psychiatric care or, if the provider’s
facility is not located within the state of Montana, meet the
requirements of (2) (g) and (2) (h);

{c) for all providers, enter into and maintain a current
provider enrollment form with the department’s fiscal agent to
provide residential treatment services;

(d) license and/or register facility personnel in
accordance with applicable state and federal laws;

(e) accept, as payment in full for all operating and
property costs, the amounts paid in accordance with the
reimbursement method set forth in these rules;

(£) for providers maintaining patient trust accounts,
insure that any funds maintained in those accounts are used only
for those purposes for which the patient, legal guardian or
personal representative of the patient has given written

authorization. A provider may not borrow funds from these
accounts for any purpose;
(g) maintain accreditation as a residential treatment

facility by the joint commission on accreditation of health care

8-4/22/99 MAR Notice No. 37-120



-731-

organizations (JCAHO} or any other organization designated by
the secretary of the United States department of health and
human services as authorized to aceredit residential treatment
facilities for medicaid participation;

(h) submit to the department prior to receiving initial
reimbursement payments and thereafter within 30 days after
receipt, all accreditation determinations, findings, reports and
related documents issued by the accrediting organization to the
provider;

(i) provide residential psychiatric care according to the
service requirements for individuals under age 21 specified in
Title 42 CFR, part 441, subpart D (1997), which is a federal
regulation which is herein incorporated by reference. A copy of
these regulations may be obtained through the Department of
Public Health and Human Services, Addictive and Mental Disorders
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951;

(j) agree to indemnify the department in the full amount
of the state and federal shares of all medicaid residential
treatment reimbursement paid to the facility during any period
when federal financial participation is wunavailable due to
facility failure to meet the conditions of participation
specified in these rules or due to other facility deficiencies
Or errors.

AUTH: Sec. 53-6-113, MCA
IMP: Sec, 53-2-201, 53-6-101, 53-6-111, and 53-6-113, MCA

RULE X1V RESIDENTIAL TREATMENT SERVICES,
REIMBURSEMENT (1) For residential treatment services provided
on or after July 1, 1999, the Montana medicaid program will pay
a provider for each patient day as provided in these rules.

{a) Medicaid payment is not allowable for treatment or
services provided in a residential treatment facility that are
not within the definition of residential psychiatric care in
[RULE XII] and unless all other applicable requirements are met.

(2) For residential treatment services provided in the
state of Montana, the Montana medicaid program will pay a
provider, for each medicaid patient day, a bundled per diem rate
as specified in (3), less any third party or other payments.

(3) The statewide bundled per diem rate for residential
treatment services provided by all Montana providers is $262.71
per patient day.

{a) The rate provided in this rule for providers located
in the state of Montana is the final rate, and such rate will
not be adjusted retrospectively based upon more recent cost data
or inflation estimates. Cost settlements will not be performed.

(4) The rate provided in this rule is an all-inclusive
bundled rate. Except as provided in (4)(a), (b) and (c) the per
diem payment rate covers and includes all psychiatric services,
all therapies required in the recipient’s plan of care, and all
other services and items related to the psychiatric condition
being treated, that are provided while the recipient is admitted
to the residential treatment facility, including but not limited
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to services provided by licensed «clinical psychologists,
licensed clinical social workers, and licensed professional
counselors, and lab and pharmacy services. These services must
be reimbursed from the provider’s all-inclusive rate except as
provided in (4)(a), (b) and (c) and are not separately billable.

(a) Subject to (4) (a) (i), the professional component of
physician services is separately billable according to the
applicable rules governing billing for physician services.

(i) For recipients admitted to and receiving services in
residential treatment facilities, medicaid reimbursement for
separately billable psychiatric physician services is limited to
one visit per week.

(b) Services and items that are not related to the
recipient’s psychiatric condition being treated in the
residential treatment facility and that are not provided by the
residential treatment facility are separately billable in
accordance with the applicable rules governing billing for the
category of services or items.

(5) Payment for residential treatment services provided
outside the state of Montana will be made only under the
conditions specified in ARM 46.12.502(3) and these rules.
Reimbursement for residential treatment services provided to
Montana medicaid recipients in facilities located outside the
state of Montana will be a percentage of the provider’s usual
and customary charges. The percentage shall be the provider’'s
cost to charge ratio determined by the facility’s medicare
intermediary or by the department under medicare reimbursement
principles, based upon the provider’s most recent medicare cost
report. If the provider does not submit the medicare cost
report and other financial information necessary to determine
the cost to charge ratio, the percentage will equal 60% of the
provider’s usual and customary charges.

(6) For facilities located outside the state of Montana,
the department may set an interim rate and pay for services
using the interim rate until sufficient information has been
submitted to determine the provider’s final rate under (5)., The
‘interim rate shall be 60% of the provider’s usual and customary
charges. If the department pays using an interim rate or, if
the department pays for services at a rate determined under (5)
but subsequently obtains additional information necessary to
fully apply (5), the department may settle the rates and adjust
any overpayment or underpayment in accordance with [RULE XV}.

(a) In addition to the requirements ¢of (6), the department
may require out-of-state providers to submit a copy of their
most recent audit report in those instances where the provider
has not prepared or is not required to prepare a health care
financing administration (HCFA) form 2552. The audit report
must have been performed in accordance with generally accepted
auditing standards as defined by the American institute of
certified public accountants.

(7) Reimbursement will be made to a provider for reserving
a bed while the recipient is temporarily absent only if:

(a) the recipient’s plan of care documents the medical

8-4/22/99 MAR Notice No. 37-120



-733-

need for therapeutic home visits;

(b) the recipient is temporarily absent on a therapeutic
home visit;

(c) the recipient is absent from the provider's facility
for no more than 72 consecutive hours per absence, unless the
department or its designee determines that a longer absence is
medically appropriate and has authorized the longer absence in
advance of the absence.

(8) No more than 14 days per recipient in each rate year
will be allowed for therapeutic home visits,

(9) The provider must submit to the department or its
designee a request for a therapeutic home visit bed hold, on the
appropriate form provided by the department, within 950 days of
the first day a recipient leaves the facility for a therapeutic
home visit. Reimbursement for therapeutic home visits will not
be allowed unless the properly completed form is filed timely
with the addictive and mental disorders division or its
designee.

(10) Providers must bill for regidential treatment
services using the revenue codes designated by the department.

AUTH: 53:2-201 and 53-6-113, MCA
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

RULE XV RESIDENTIAL EATMENT SERVI cos L
AND_ UNDERPAYMENT (1) For facilities located outside the state

of Montana, the department may, as provided in (2), perform cost
settlements and correct overpayments and underpaymenta in
accordance with the provisions of ARM 46.12.509.

(2) The department may determine, through the cost
settlement process, whether overpayments or underpayments have
resulted to out-of-state providers receiving Montana medicaid
reimbursements in exceas of 550,000 per vyear,. Where the
department performs a cost settlement for an out-of-state
facility, the provisions of ARM 46.12.509 shall apply.

AUTH: 3-6-113, MCA

IMP: 53-2-20], 53-6-101, 53-6-111, and 53-6-1313, MCA
RULE ¥VI RES NTIAL EAT SERVIC
REVIEW AND FAIR ARING ROC RES (1) The right to

administrative review and fair hearing shall be in accordance
with the provisions of ARM 46.12.509A.

AUTH: 2-4-201 and 53-§-113, MCA
IMP: 2-4-201, 53-2-201, 53-6-101, 53-6-111 and 53-6-113,

MCA‘

RULE XVI RESIDENTI REA NT RV CERTIF I E
NEED _FOR _SERVICES, UTILIZATION REVIEW AND JINSPECTIONS OF
GCARE (1) Prior to admission and as frequently as the

department may deem necessary, the department or its agents may
evaluate the wmedical necessity and quality of services for each
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medicaid recipient.

{a) In addition to the other requirements of these rules,
the provider must provide to the department or its agent upon
request any records related to services or items provided to a
medicaid recipient,

(b) The department may contract with and designate public
or private agencies or entities or, a combination of public and
private agencies and entities, to perform utilization review,
inspections of care and other functions under this rule as an
agent of the department.

(2) In accordance with 42 CFR, part 456, subpart I, the
department or its agents may conduct periodic inspections of
care in residential treatment facilities participating in the
medicaid program,

(3) Medicaid reimbursgement is not available for
regjdential treatment services unless the provider submits to
the department or its designee in accordance with these rules a
complete and accurate certificate of need for services that
complies with the requirements of 42 CFR, part 441, subpart D
and these rules.

(a) For recipients determined medicaid eligible by the
department as of the time of admission to the facility, the
certificate of need must:

(i) be completed, signed and dated prior to, but no more
than 30 days before admission; and

(ii) be made by an independent team of health care
profesasionals that includes a physician, that has competence in
diagnosis and treatment of mental illness, preferably in child
psychiatry and that has knowledge of the recipient’s situation,
including the recipient’s psychiatric condition.

(b) For recipients determined medicaid eligible by the
department after admission to or discharge from the facility,
the certificate of need must:

(i) be completed, signed and dated within:

(A) 14 days after the eligibility determination for
recipients determined eligible during the stay in the facility;
or

(B) 90 days after the eligibility determination for
recipients determined eligible after discharge from the
facility;

(ii) cover the recipient’s stay from admission through the
date the certification is completed; and

(iii)  be made by the facility team responsible for the
recipient’s plan of care as specified in 42 CFR, 441.155 and
441.156. '

{c) All certificates of need must actually and personally
be signed by each team member, ‘except that signature stamps may
be used if the team member actually and personally initials the
document over the signature stamp.

(4) An authorization by the department or its utilization
review agent under this rule is not a final or conclusive
determination of medical necessity and does not prevent the
department or its agents from evaluating or determining the

8-4/22/99 MAR Notice No. 37-120



-735-

medical necessity of services or items at any time.

AUTH: 53-6-113, MCA

IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA
RULE __ XVIIT INSTITUTIONS FOR _MENTAL __ DISEASES,
PURPOSE (1) [RULE XVIII] through (RULE XXIV] specify

requirements for the provision of and reimbursement for medicaid
nursing facility services to medicaid recipients age &5 or older
who are residents of an institution for mental diseases. These
rules are in addition to requirements generally applicable to
medicaid providers as otherwise provided in state and federal
statutes, rules, regulations and policies.

AUTH: 53-6-113, MCA

IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA
RULE XIX INSTITUTIO FOR MENTAL D E

DEFINITIONS (1) ‘'Department" means the Montana department of
public health and human services or its agents, including but
not limited to parties under contract to perform audit services,
claim processing and utilization review.

(2) "Institution for mental diseases" means a hospital,
nursing facility, or other institution with more than 16 beds
which the department has determined is primarily engaged in
providing diagnosis, treatment or care of persons with mental
diseases, including medical attention, nursing care and related
services. An institution for the mentally retarded, including
an intermediate care facility for the mentally retarded, is not
an institution for mental diseases.

(a) An institution for mental diseases is determined by
its overall character as that of a facility established and
maintained primarily for the care and treatment of individuals
with mental diseases, whether or not it is licensed as such.

(i} In making a determination of whether an institution is
an institution for mental diseases, the department shall
consider the guidelines set forth in subsection C of section
4390 of the state medicaid manual, but no single guideline or
combination of guidelines shall necessarily be determinative.
The state medicaid manual is promulgated by the federal health
care financing administration to provide guidance to states on
administration of the medicaid program. The department hereby
adopts and incorporates herein by reference subsection C of
section 4390 of the state medicaid wanual (1994). A copy of
gubsection C of section 4390 of the state medicaid manual may be
obtained from the Department of Public Health and Human
Services, Senior and Long Term Care Division, 111 Sanders, P.O.
Box 4210, Helena, MT 59604-4210.

(3) “Medicaid recipient" means a person who is eligible
and receiving assigtance under Title XIX of the Social Security
Act for nursing facility services.

{4} "Mental disease" means a disease listed as a mental
disorder in the current edition of the Diagnostic and
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Statistical Manual of Mental Diseases but does not include
mental retardation, senility and organic brain syndrome.

(8) "Nursing facility services" means services defined in
ARM 46.12.1222, but not including intermediate care facility
services for the mentally retarded.

. (8) "Patient contribution" means the total of all of a
resident’s income from any source available to pay the cost of
care, less the resident’'s personal needs allowance. The patient
contribution includes a resident's incurment determined in
accordance with applicable eligibility rules.

(7} "Patient day" means a whole 24-hour period that a
person 1is present and receiving nursing facility services,
regardless of the payment source. Even though a person may nhot
be present for a whole 24-hour period on the day of admission or
day of death, such day will be considered a patient day.

(8) "Provider"” means a nursing facility that meets the
provider participation requirements specified in [(RULE XX].
(9) 'Resident" means a person admitted to the provider'’'s

facility who has been present in the facility for at least one
24-hour period.

AUTH: 53-2-20]1 and 53-6-113, MCa

IMP: 53-2-201, 53-6-101, 53-6-111 and 53-§-113, MCA

RULE XX INSTITUTIONS FOR _MENTAL DISEASES, PROVIDER
A C TION REQUIREMENT (1) An institution for mental

diseases, as a condition of participation in the Montana
medicaid program, must be a nursing facility that meets the
following requirements:

(a) complies with the requirements set forth at ARM
46.12.1223 for medicaid nursing facility service providers;

(b) has been determined by the department, in accordance
with [RULE XIX], to be an institution for mental diseases;

(c) complies with ARM 46,12.1265 regarding utilization
review and quality of care for nursing facilities; and

{d) enters into and maintains a written agreement with the
department that specifies the respective responsibilities of the
department and the provider including arrangements for:

(i) joint planning between the parties to the agreement;

(ii) development of alternative methods of care;

(iii) permission for immediate vreadmission to the
ingtitution when the recipient‘s need for readmission has been
determined to be medically necessary;

(iv) access by the department to the recipient, the
recipient’s records and the facility;

(vl recording, reporting and exchanging medical and social
information about recipients; and .

(vi) other procedures necessary to carry out the
agreement .

AUTH: 33-6-113, MCA
IMP:  53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA
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ULE XXI NSTI [0) FO)
TREATMENT PLANS (1) Institutions for mental diseases providing
services under these rules must provide for and maintain
recorded individual plans of treatment and care to ensure that
institutional care maintains the recipient at, or restores the
recipient .to, the greatest possible degree of health and
independent functioning. The plans must include:

(a) an initial review of the recipient’s medical,
psychiatric and social needs within 30 days after the date of
admission;

(b) periodic review of the recipient’s medical,
psychiatric and social needs;
(c) a determination at least every 90 days of the

recipient’s need for continued institutional care and for
alternative care arrangements;
(d) appropriate medical treatment in the institution; and
(e) appropriate social services.

AUTH: 53-6-113, MCA
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA
RULE XXT INSTIT FOR M ES

REIMBURSEMENT (1) The Montana medicaid program will not
reimburse for serviceg provided in institutions for mental
diseages, except:

(a) as provided in [RULE XII] through [RULE XVI1] for
medicaid recipients under age 21 receiving services in
residential treatment facilities; or

{b) as provided in this rule for medicaid recipients age
65 or over receiving nursing facility services in a nursing
facility that the department has determined to be an institution
for mental diseases under [RULE XIX].

(2) For nursing facility services provided to medicaid
recipients age 65 years or over in an institution for mental
diseases, the Montana medicaid program will pay a provider:

{a) for each patient day, an interim per diem rate, as
specified in (3), minus the amount of the medicaid recipient’'s
patient contribution; and

(b) additional reimbursement for separately billable items
as provided in (4).

(3) The final per diem payment rate for:

(a) the nursing facility at Montana state hospital is
$325.00; and
(b) the Montana mental health nursing care center at

Lewistown is $150.00 for high acuity patlents and $100.00 for
low acuity patients.

(4) Separately billable items are those items specified in
ARM 46.12.1245 and are reimburgable by medicaid according to the
provisions of ARM 46.12.1245.

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-101 and 53-6-113, MCA
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RULE XXJII INSTITUTIONS FOR MENTAL DISEASES, BILLING AND
PAYMENT (1) Providers must bill for all services and supplies
in accordance with the provisions of ARM 46.12.303. The
department will pay a provider on a monthly basis the amount
determined in accordance with these rules upon receipt of an
appropriate billing which reports the number of patient days
provided to authorized medicaid recipients during the billing
period.

AUTH: 33-6-113, MCA

IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA
NST NS FOR ME DISEASE ADMINISTRATIVE

REVIEW AND FAIR HEARING PROCEDURES (1) Providers may appeal
adverse determinations by the department through the
administrative review and fair hearing procedures gpecified in
ARM 46.12.1268.

AUTH: 2-4-201 and 53-6-113, MCA
IMP: 2:4-201, 53-2-201, 53-6-101, 53-6-111 and 53-6-113,

MCA
BULE XXV CASE MANAGEMENT SERVICES FOR ADULTS WITH SEVERE
DISABLING MENTAL TLLNESS, ELIGIBILITY (1) Case management

services are available under [Rules XXV through XXX] only to
adults (age 18 or over) with severe disabling mental illness.

(2) "Severe disabling mental illness" means with respect
to a person who is 18 or more years of age that the person:

(a) presents an imminent risk of suicide as determined by
a licensed mental health professional; or

(b) wmeets the requirements that:

(i) the person has a severe mental illness as indicated
by:

(A} medication is necessary to control the symptoms of
mental illness;

(B) the person has a DSM-1IV diagnosis of schizophrenic
disorder (295); other psychotic disorder (295.40, 295.70, 297.1,
297.3, 298.9, 293.81, 293.82); mood disorder (296.2x, 296.3x,
296.40, 296.4x, 296.5x, 296.6x, 296.7, 296.80, 296.89, 296.90,
301.13, 193.83); amnestic disorder (294.0, 294.8); disorder due
to a general medical condition (310.1); or pervasive
developmental disorder not otherwise specified (299.80) when not
accompanied by mental retardation; or

(C) the person has a DSM-1V diagnosis of personality
disorder (301.00, 301.20, 301.22, 301.4, 301.50, 301.6, 301.81,
301.82, 301.83, or 301.90) which causes the person to be unable
to work competitively on a full-time basis or to be unable to
maintain a residence without assistance and support by family or
a publie agency; and

(ii) the person has ongoing functioning difficulties
because of the mental illness, as indicated by one of the
following:

(A) medication is necessary to control the symptoms of
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mental illness;

(B) the person is unemployed or does not work in a full-
time competitive situation because of mental illness;

(C) the person receives SSI or SSDI payments due to mental
illness; or

(D) the person maintains or could maintain a living
arrangement only with the ongoing supervision and assistance of
family or a public agency.

AUTH: 53-2-201 and 53-6-113, MCA

IMP: 53-6-101, MCA

RULE v MANAGEMEN VICES ADUL/ W EV
DISABLING T, I ESS IONS (1) “Assegsment" means

an integrated examination of the client’s strengths, status,
aspirations, needs and goals in the life domains of residence,
health, vocation, education, community participation, leisure
time and economics.

(2) "Agsgistance in daily living" means the ongoing
monitoring of how a client is coping with life on a day-to-day
basis and the activities a case manager performs which support
a client in daily life. Assistance with daily living skills
includes, but is not limited to, assistance with shopping,
monitoring symptoms related to medicatione, assistance with
budgeting, teaching use of public transportation, monitoring and
tutoring with regard to health maintenance, and wmonitoring
contact with the family members.

(3) "Case planning" means the development of a written
individualized case management plan by the case manager and the
client.

(4) rCoordination, referral, and advocacy" wmeans providing
access to and mobilizing resources to meet the needs of a
client. This may include but is not limited to:

{(a) advocating on behalf of a c¢lient with a local human
services system, the social security system, the disability
determination unit, judges, etc.;

(b) wmaking appropriate referrals, including to advocacy
organizations and service providers, and insuring that needed
services are provided; and

(¢) intervening on behalf of a client who otherwise could
not negotiate or access complex systems without assistance and
support.,

AUTH: 53:2-201 and 53-6-113, MCA
IMP: 53-6-101, MCA

RULE XXVI E G NT SERVICES Vv
DISABLING MENTAL ILINESS, SERVICE COVERAG (1} Case management
gservices for adults with severe and disabling mental illness
include:

(a) assessment ;

(b) case planning;

(c) assistance in daily living; and
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(d) coordination, referral and advocacy.

(2) Intensive case management services for adults with
severe disabling mental illness are case management services
provided by a licensed mental health center in accordance with
these rules and the provisions of Title 50, chapter 5, part 2,
MCA.

(3) Care coordination case management services for adults
with 8evere disabling mental illness are c¢ase management
services provided in accordance with these rules by a licensed
mental health center or a practitioner.

(a) For purposeg of [Rules XXV through XXX}, a
practitioner is a physician, mid-level practitioner, licensed
clinical psychologist, licensed clinical social worker or
licensed professional counselor.

AUTH: 53-2-201 and 53-6-113, MCA
IMP:  33:6-101, MCA

RULE _XXVIII CASE MANAGEMENT SERVICES FOR ADULTS WITH
SEVERE DISABLING MENTAL ILINESS, SERVICE REQUIREMENTS (1) Casge
management services must be supported by narrative documentation
of all services provided.

(2) Intensive cagse management services for adults with
severe disabling mental illness must be provided according to a
case management plan which must:

(a) be developed jointly by the case manager and the
client;

(b) identify measurable objectives;

(¢) specify strategies to achieve defined objectives;

(d) identify agencies and contacts which will assist in
meeting the objectives; and

(e) identify natural and community supports to be utilized
and developed.

(3) Objectives in an intensive case management plan must
have an identified date of review no more than 90 days after the
plan date. Plans will be revised to reflect changes in client
goals and needs, and the services provided to the client.

(4) Intensive case management services for adults with
severe disabling mental illness must be provided by an
individual case manager with a case load of no more than 22
clients at any given time.

(5) Intensive case management services for adults with
severe disabling mental illness must be delivered in accordance
with the individual recipient’s needs, but in all c¢ases must
include at least three face-to-face contacts with the c¢lient per
calendar month.

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-101, MCA

RULE XXIX CASE MANAGEMENT SERVICES FOR ADULTS WITH SEVERE
DISABLING MENTAL ILLNESS, PROVIDER REQUIREMENTS (1) These
requirements are in addition to those requirements contained in
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rules generally applicable to medicaid providers.

(2) Intensive case management sgervices for adults with
severe disabling mental illness must be provided by a licensed
mental health center enrolled in the Montana medicaid program as
a case management services provider.

(3) Care coordination case management gervices for adults
with severe disabling mental illness must be provided by either
a licensed mental health center or a practitioner, as defined in
[RULE XXVI1], enrolled in the Montana medicaid program as a case
management services provider.

AUTH: 53-6-113, MCA

IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA
ULE XXX AGEMENT S F ADULTS VER
DISABLI MENTAL NE EIMBU (1) Intensive case

management services for adults with severe disabling mental
illness will be reimbursed on a case rate per month basis as
provided in this rule. For purposes of this rule, a month is a
calendar month, regardless of the variation in the number of
days in each calendar month.

(2) For intensive case management services for adults with
severe disabling mental illness, the provider may bill:

(a) the full monthly rate for:

(i) recipients admitted and served beginning prior to the
15th day of the calendar month and throughout the remainder of
the calendar month; or

(ii) recipients admitted and served from the beginning of
the month and discharged on or after the 15th of the month; or

(b) one-half the monthly rate for:

(i) recipients admitted and served beginning on or after
the 15th day of the calendar month and throughout the remainder
of the calendar month; or

(ii) recipients admitted and served from the beginning of
the month and discharged prior to the 15th of the month.

(3) Care coordination case management services for adults
with severe disabling mental illness will be reimbursed on a fee
per unit of service basis. For purposes of this rule, a unit of
service is a period of 15 minutes.

(a) Medicaid reimbursement for care coordination case
management services for adults with severe disabling mental
illness is limited to a total of 4 hours (16 units of service)
per calendar month.

(b) Group care coordination services must include a
minimum of 4 participants per group.

(4) The department will pay the lower of the following for
cage management services for adults with severe disabling mental
illness: .

(a) the provider's actual submitted charge for services;
or

{(b) the department fee schedule contained in this rule.

(s5) The fee schedule for case management services for
adults with severe disabling mental illness is the following:
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(a) for intensive case management services for adults with
severe disabling mental illness, $224.09 per month per
recipient; and

(b) for care coordination case management services for
adults with severe disabling mental illness:

(i) for individual care coordination services, $8.50 per
15-minute unit of service; and

{(ii) for group care coordination services, $2.50 per 15-
minute unit of service per participant.

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-101, MCA

RULE XXXI CASE MANAGEMENT SERVICES FOR _YOUTH WITH SERIQUS
EMQTIONAL DISTURBANCE, ELIGIBILITY (1) Case management
gservices are available under [Rules XXXI through XXXVII] only to
youth with serious emotional disturbance.

(2) "Serious emotional disturbance (SED)" means with
respect to a youth that the youth meets the requirements of
(2) (a), (b) or (c), and meets the requirements of (2) (d):

(a) is identified as having an emotional disturbance as
defined in 20-7-401(8), MCA with respect to which the youth is
currently receivihg special education services;

(b) presents an imminent risk of suicide as determined by
a licensed mental health professional; or

(c}) meets all of the following 3 reguirements:

(i) the youth demonstrates a need for specialized services
to address serious problems related to emotional disturbance in
at Jeast 2 of the 4 areas of family relationships, peer
relationships, school performance, and delinquent behavior;

(ii) the youth has been determined by a licensed mental
health professional as having a mental disorder with a primary
diagnosis falling within one of the following DSM-IV (or
successor) classifications when applied to the youth’s current
presentation (current means within the past 12 calendar months
unless otherwise specified in the DSM-IV) and the diagnosis has

a severity sepecifier of moderate or severe; attention
deficit/hyperactivity disorder (314.00, 314.01, 314.9);
childhood schizophrenia (295.10, 295.20, 295.30, 295%.60,
295.90); oppositional defiant disorder (313.81); pervasive

developmental disorder not otherwise specified (299.80);
separation anxiety disorder (309.21); reactive attachment
disorder of infancy or early childhood (313.89); schizo
affective disorder (295.70); mood disorders (296.0x, 296.2x,
296.3X, 296.4x, 296.5x, 296.6x, 296.7, 296.80, 296.89, 296.90);
psychotic disorder not otherwise specified (298.9); dysthymic
disorder (300.4); depressive disorder not otherwise specified
(311); cyclothymic disorder (301.13); generalized anxiety
disorder (overanxious disorder) (300.02); posttraumatic stress
disorder (chronic) (309.81); disgsociative identity disorder
(300.14); sexual and gender identity disorder (302.2, 302.3,
302.4, 302.6, 302.82, 302.83, 302.84, 302.85, 302.89); anorexia
nervosa {severe) (307.1); bulimia nervosa (severe) (307.51);

8-4/22/99 MAR Notice No, 37-120



-743-

kleptomania (312.32); pyromania (312.33); trichotillomania
(312.39); intermittent explosive disorder (312.34); and
personality disorder (301.4, 301.5, 301.81); or conduct disorder
(312.8) when accompanied by at least one of the diagnoses listed
above; and

(iii) for a period of at least & months (or for a
predicted period over 6 months), the youth consistently and
persistently:

(n) has failed to establish or maintain interpersonal
relationships appropriate to the youth’s developmental stage
and cultural environment;

(B) has displayed behavior inappropriate to the youth’s
developmental stage and culture;

(C) has failed to demonstrate a range of emotion or mood
appropriate to the youth’s developmental stage and culture;

(D) hag displayed disruptive behavior sufficient to lead
to isolation in or from schocl, home, therapeutic or recreation
settings; or

(E) hag displayed behavior c¢onsidered seriously
detrimental to the youth’s growth, development or welfare, or to
the safety or welfare of others; and

(d) Unless behavior results from emoticnal disturbance or
a youth ia dually diagnosed, a youth does not meet the
definition of serious emotional disturbance if the youth has a
primary problem of:

{i) developmental disability;

(ii) substance abuse or chemical dependency;

(iii) sexual or physical abuse victimization; or

{iv} character and personality disorders characterized by
lifelong and deeply ingrained anti-social behavior patterns
including sexual behaviors which are abnormal and prohibited by
statute,

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-101, MCA

R E AGEMENT SERVICES FOR YOUTH WITH SERIOUS
EMOTIQNAL DISTURBANCE, DEFINITIONS (1) “Assessment” means the
act of identifying the resources and services needed to carry
out the therapeutic case plan. Assessment includes identifying
the strengths, abilities, potentials, skillg and aspirations of
the client and the client’s family. This is not a psychiatric,
medical or other specialized evaluation which is traditionally
completed by other qualified professionals. Assessment enables
the case manager to determine the nature and extent of
brokering, coordination, transportation and advocacy needed.

(2) "Agsistance in daily living" means the ongoing
monitoring of how a client is coping with life on a day-to-day
basig and the provision of assistance by a case manager which
supports a client in daily life. Asgsistance with daily living
skills includes but is not limited to:

(a) assistance with shopping and budgeting;

(b) teaching use of public transportation and other
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resources;

(c) monitoring and tutoring with regard to health
maintenance; and

(d) monitoring contact with family members.

(3) "Case planning" means the development of a written
individualized case management plan for the client which is
arrived at by the case manager with the participation of:

(a) the parent, legal guardian, or the surrogate parent;

(b) the client advocate;

{(¢) the client; and

(d) the client’s service providers.

(4) '"Coordination, referral and advocacy" means providing
access to and mobilizing rescurces to meet the needs of the
¢lient. This may include but is not limited to:

{a) monitoring and assessing the impact of services being
provided;

({b) identifying services included in the case plan that
are not currently being provided, and the reasons the services
are not being provided;

(c}) ensuring that services identified in the case plan are
provided;

(d) making appropriate referrals, including to advocacy
organizations and service providers;
(e) enhancing parent or surrogate parent involvement in

the planning and delivery of gervices for a client;

(f) empowering the client to speak or act on the ¢lient’s
own behalf when possible; and

(g) speaking or acting on the client’s behalf when the
client or others are unable to carry out this role.

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-101, MCA

RULE XXXTII CAS AGEMENT ERVICE OR__YOUT WITH
SERIOUS EMOTIONAL DISTURBANCE SERVICE VE i (1) Case
management services for youth with serious emotional disturbance
include:

(a) assessment;

(b) case planning;

(c) assistance in daily living; and

{d) coordination, referral and advocacy.

(2) Intensive case management services for youth with
gerious emotional disturbance are case management services
provided by a licensed mental health center in accordance with
these rules and the provisions of Title 50, chapter 5§, part 2,
MCA, and implementing rules.

(3) Care coordination case management services for youth
with serious emotional disturbance are case management services
provided in accordance with these rules by a licensed mental
health center or a practitioner.

{a) For purposes of [Rules XXXI through XXXVII}, a
practitioner is a physician, mid-level practitioner, licensed
clinical psychologist, 1licensed c¢linical social worker or
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licensed professional counselor.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

E XXXTIV [AGEME VICES FOR YOUTH WITH_SERIQU
EMOTIONAL DISTURB SERVICE EQUIREMENTS (1) Case
management services for youth with serious emotional disturbance
must be supported by narrative documentation of all services
provided.

(2} Intensive case management services for youth with
serious emotional disturbance must be provided according to a
case management plan which must:

(a) identify and define measurable objectives for the
client and the client’s family;

(b) include an objective to serve the client in the least
restrictive and most culturally appropriate therapeutic
environment possible for the client which is also directed
toward facilitating preservation of the client in the family
unit, or preventing out-of-community placement or facilitating
the client’s return from acute or residential psychiatric care;

(c) sepecify strategies for achieving defined objectives;

(d) identify the strengths and potentials of the client
and the c¢lient's family which will be a base upon which
coordinated gervices will be provided;

{e) identify agencies, service providers and contacts
which will assigt in achieving the defined objectives and
specify how they will assist;

(f) identify natural, family and community supports to be
utilized and developed in achieving the defined objectives;

(g) identify the role and duties of the client, the parent
or the gurrogate parent and all participants in the delivery of
a comprehensive and coordinated service to the client and the
client’s family; and

(h) specify monitoring procedures and time frames.

(3) Objectives in a case management plan must have an
identified date of review no more than every 90 days after the
plan date., Plans must be kept current and revised to reflect

changes in client goals and needs, the services provided to the
client, and provider changes of responsibility.

(4) Intensive case management services for youth with
gerious emotional disturbance must be provided by an individual
¢ase manager with a case load of no more than 20 clients at any
given time.

(5) Intengive case management services for youth with
serious emotional disturbance must be delivered in accordance
with the individual recipient’s needs, but in all cases must
include at least three face-to-face contacts with the client per
calendar month.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA
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RULE XXXV AGEME, SERVICES FOR YOUTH WITH SERIQUS
EMOTIONAL DISTURBANC PROVIDER EQUIREMENT (1) These
requirements are in addition to those contained in provisions
generally applicable to medicaid providers.

(2) Intensive case management services for youth with
serious emotional disturbance must be provided by a licensed
mental health center enrolled in the Montana medicaid program as
a case management services provider.

(3) Care coordination case management services for youth
with serious emotional disturbance must be provided by either a
licensed mental health center or a practitioner, as defined in
[RULE XXXIII), enrclled in the Montana medicaid program as a
case management services provider.

AUTH: Sec. 53-6-113, MCA
IMP: Se¢. 53-2-201, 53:6-101, 53-6-111 and $3-6-113, MCA

RULE XXXVI CASE MANAGEME VICES FOR YOUTH WITH SE us
EMOTIONAL DISTURBANCE GEO HICAL OVERAGE (1) Case
management. services for youth with serious emotional disturbance
are available on a statewide basis.

AUTH: Sec¢. 53-2-20] and 53-6-113, MCA
IMP: Sec. 53-6-3101, MCA

RULE _XXXVII CASE MANAGEMENT SERVICES FOQR _YOUTH WITH
SERIOUS EMOTIONAL DISTURBANCE, REIMBURSEMENT (1) Intensive
case management services for youth with serious emotional
disturbance will be reimbursed on a case rate per month basis as
provided in this rule, For purposes of this rule, a month is a
calendar month, regardless of the variation in the number of
days in each calendar month.

(2) For intensive case management services for youth with
serious emotional disturbance, the provider may bill:

(a) the full monthly rate for:

(i) recipients admitted and served beginning prior to the
1sth day of the calendar month and throughout the remainder of
the calendar month; or

(i1} recipients admitted and served from the beginning of
the month and discharged on or after the 15th of the month; or

(b) one-half the monthly rate for:

(i) recipients admitted and served beginning on or after
the 15th day of the calendar month and throughout the remainder
of the calendar month; or

(ii) recipients admitted and served from the beginning of
the month and discharged prior to the 15th of the month.

(3) Care coordination case management services for youth
with serious emotional disturbance will be reimbursed on a fee
per unit of service basis. For purposes of thig rule, a unit of
service is a period of 15 minutes.

(a) Medicaid reimbursement for care coordination case
management services for youth with serious emotional disturbance
is limited to a total of 4 hours (16 units of service) per
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calendar month.

(b) Group care coordination services must include a
minimum of 4 participants per group. :

(4) The department will pay the lower of the following for
case management services for youth with serious emotional
disturbance:

(a) the provider's actual submitted charge for services;
or

{b) the department fee schedule contained in this rule.

(5) The fee achedule for case management services for
youth with serious emotional disturbance is the following:

(a) for intensive case management sgervices for youth with
serious emotional disturbance, $246.50 per month per recipient;
and

(b) for care coordination case management services for
youth with serious emotional disturbance:

(i) for individual care coordination services, $8.50 per
15-minute unit of service; and

(ii) for group care coordination services, $2,50 per 15-
minute unit of service per participant.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA

Rule XXXVII] MENTAL HEALTH CENTER SERVICES, DEFINITIONS

(1) "Adult" means a person who is not a child or adolescent
as defined in this rule.

(2) "Adult day treatment" means a program which provides,
in accordance with mental health center license requirements, a
variety of mental health services to adults with a mental
illness.

(3) "Child or adolescent" means a person 17 years of age
and younger, and a person who is older as long as the person
remains in secondary school.

(4) "Child and adolescent day treatment" means a program
which provides, in accordance with mental health center license
requirements, an integrated set of mental health, education and
family intervention services to children or adolescents with
severe emotional disturbance.

(5) "Community-based psychiatric rehabilitation and
support" means service in home, school, workplace, and community
setting for adults with severe and disabling mental illness and
youth with severe emotional disturbance. Services are provided
by trained mental health personnel under the direction of
licensed professionals and are designed to assist individuals in
developing the skills, behaviors, and emotional stability
necessary to live successfully in the community.

(6) "Crisis intervention services" means a program which
provides, in accordance with mental health center 1license
requirements, emergency short term 24-hour care, treatment and
supervision in a crisis intervention stabilization facility for
persons age 18 or older with mental illness experiencing a
mental health crisis.
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(7) "Day treatment services" means adult day treatment
services and child and adolescent day treatment services.
(8) "Foater care for mentally ill adults" means a

supervised living environment in a licensed foster home with
support servicea by mental health professionals.

(9) "Mental health center services" means child and
adolescent day treatment services, adult day treatment services,
community-based psgychiatric rehabilitation and support, multi-
disciplinary discharge treatment planning and the therapeutic
component of crisis intervention services, foster care for
mentally i1l adults and mental health group home services, as
defined in these rules.

(10) "Mental health group home services" means a supported
living environment provided under a group home endorsed mental
health center license and providing independent 1living and
social gkills development services.

(11) "Multi-disciplinary discharge treatment planning"
means a formal meeting to develop an aftercare treatment plan
which will enable an individual in an institution for mental
disease or residential treatment center to access community-
baged services.

(12) "Practitioner" means a physician, mid-level
practitioner, licensed clinical psychologist, licensed clinical
social worker or licensed professional counselor.

(13) "Practitioner services" means services provided by a
practitioner which could be covered and reimbursed by the
Montana medicaid program if the individual practitioner were
enrolled in the program and provided the services according to
applicable medicaid requirements.

(14) "Treatment day" means a calendar day, including
night, daytime or evening, during which a patient is present at
the provider's facility and receiving services according to
applicable requirements.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

RULE XXXIX MENTAL HEALTH CENTER SERVICES, REQUIREMENTS

(1) These requirements are in addition to those
requirements contained in rules generally applicable to medicaid
providers.

(2) Mental health center services may be provided only by
a facility which is licensed as a mental health center by the
department in accordance with the provisions of Title 50,
chapter 5, part 2, MCA, and implementing administrative rules.

(3) Mental health center services must be provided by, or
under the direction of a licensed physician.
(4) Mental health center services must be provided to a

recipient in accordance with an individualized treatment plan
developed and maintained in accordance with license
requirements.

(5) In addition to the clinical records required by mental
health center license rules, the provider must maintain for day
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treatment services the records required by ARM 46.12.308, which
shall include but are not limited to documentation of the
recipient’s attendance for the required period of time for the
service billed and daily notes concerning the recipient’s
participation and progress in the treatment program.

(6) For purposes of medicaid billing and reimbursement of
day treatwent services:

(a) a full day requires that the recipient has attended
the day treatment program for a minimum of 5 hours during the
treatment day; and

(b} a half day requires that the recipient has attended
the day treatment program for a minimum of 3 hours during the
treatment day.

(7) For purposes of meeting the minimum hours required in
(6) (a) and (6)(b), the provider may not include time during
which the recipient is receiving practitioner services which are
actually billed separately as practitioner services as permitted
under [Rule XLJ.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

RULE XL MENTAL HEALTH CENTER SERVICES, COVERED SERVICES

(1) Mental health center services, covered by the
medicaid program, include the following:

(a) adult day treatment services;

(b) c¢hild and adolescent day treatment services;

(c) community-based psychiatric rehabilitation and
support;

{d) multi-disciplinary discharge treatment planning;

{e) the therapeutic component of:

(i) «c¢risis intervention services;

(ii) foster care for mentally ill adults; and

{iii) mental health group home services.

(2) Adult day treatment services and child and adolescent
day treatment services are limited to a combined total of 15
treatment days per month for an adult and 20 treatment days per

month for a child or adolescent. Medicaid will not cover or
reimburse day treatment services in excess of these limits.
(3) The therapeutic component of crisis intervention

services includes all crisis intervention services provided by
the mental health center and, except as provided in (5) (a), its
gtaff, but does not include room and board.

(4) A mental health center may provide case management
services for youth with serious emotional disturbance and adults
with severe disabling mental illness if enrolled as a provider
of such services and in accordance with the requirement of
medicaid rules applicable to those service categories. Case
management sgervices will be reimbursed only to the extent
allowable and according to the medicaid rules applicable to the
particular category of service.

(5) Mental health center services do not include
practitioner services, except as specifically provided by and in
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accordance with the requirements of these rules. Except as
provided by these rules, practitioner services may be covered
and reimbursed by medicaid only if the practitioner is enrolled
as a provider and according to the medicaid rules and
requirements applicable to the practitioner’s category of
gervice.

(a) Mental health center services may include practitioner
gervices provided according to mental health center license
requirements as part of mental health center services. To the
extent otherwise permitted by applicable medicaid rules, such
practitioner services may be billed by the mental health center
provider as mental health center services or by the practitioner
under the applicable medicaid category of service, but may not
be billed as both mental health center services and practitioner
services.

(b) Mental health center services, covered by the
medicaid program, include the medical director component of a
physician’s services to the mental health center, but do not
include the professional component of physician services covered
in ARM 46.12.2001 through 46.12.2003. The professional
component of physician services may be billed according to the
provisions of (5) (a) or ARM 46.12.2001 through 46.12.2003.

(6) To the extent provided as part of mental health center
services in accordance with (5) (a):

(a) family counseling is covered as a mental health center
service only if medically necessary for the treatment of the
medicaid eligible family member who is involved in the family
therapy; and

(b) individual therapy includes diagnostic interviews
where testing instruments are not used.
(7) Practitioner services provided in a hospital on an

inpatient basis that are covered by medicaid as part of the
diagnosis related group (DRG) payment under ARM 46.12.505 are

not reimbursable as mental health center services. Thesge
noncovered services include:
(a) practitioner services provided by practitioners who

are staff of a mental health center which has a contract with a
hospital involving consideration;

(b) services provided for purposes of discharge planning
as required by 42 CFR Part 482.43; and

(¢) services including but not limited to group therapy,
that are required as a part of hospital licensure or
certification.

(8) Mental health center services do not include community
living support services, transitional 1living services or
services provided by telephone.

AUTH: Sec. 53-2-20]1 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53:6:101, 53-6-111 and 53-6-113, MCA

RULE XLI MENTAL HEALTH CENTER_SERVICES, REIMBURSEMENT
(1) Medicaid reimbursement for mental health center
gervices shall be the lowest of:

8-4/22/99 MAR Notice No. 37-120



-751-

(@) the provider’s actual (submitted) charge for the
service;
(b) the amount allowed by medicare (for services covered
by medicare); or
(c) the department’s medicaid fee for the service as
specified in (2).
(2) The medicaid fees for mental health center services

are: .

(a) for adult day treatment services:

(i) $38.25 per treatment day for a full day; or

(ii) $22.95 per treatment day for a half day;

(b} for child and adolescent day treatment services:

{1) §59.75 per treatment day for a full day; or

(ii) $35.85 per treatment day for a half day;

(c) for community-based psychiatric rehabilitation and
support, $20.00 per hour;

(d) for multi-disciplinary discharge treatment planning
(50-60 minutes), $150.00 per Tmeeting, including all

participants; and
(e) for the therapeutic component of:

(i} crisis intervention services, $200.00 per treatment
day, exclusive of room and board;

(ii) foster care for mentally ill adults, $40.00 per
treatment day, exclusgive of room and board; and

(iid) mental health group home services, $55.00 per
treatment day, exclusive of room and board.

(3) For day treatment and c¢risis intervention services,
medicaid will not reimburse a mental health center provider for
more than one fee per treatment day per recipient. This

subsection does not apply to practitioner services to the extent
such services are separately billed in accordance with these
rules.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-10]1 and 53-6-113, MCA

3. The rules as proposed to be amended provide as
follows, Matter to be added is underlined. Matter to be
deleted is interlined.

37.37.105 THERAPEUTIC YOUTH GROUP HOME, APPLICABILITY AND
PARTICIPATION (1) ARM Title 37, chapter 37, subchapter 1
applies to services that the department, in its discretion,
elects to provide to a youth through a contract between the
provider and the department ocutside the Montana medicaid program
provided under ARM Title 46, chapter 12 or the mental health
services plan managed-eare—program provided under ARM 46263163
ehrough—46+-26-326 Title 46, chapter 20. TFhese—rutes—de Thig
subchapter dges not entitle a youth to any of the services
described in this subchapter.

(2) remains the same.

AUTH: Sec. 41-3-1103, 52-1-103 and 52-2-111, MCA
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IMP: Sec. 41-3;1103, 41-3-1122, 41-3-1105 and 52-1-103,
MCA

37.37.303 HERAPE C FAMILY CARE OMPLIANCE IT]
APPLICAB REQUIR NTS (1) Title 37, chapter 37, subchapter
3 applies to services that the department, in its discretion,
elects to provide to a youth through a contract between the
provider and the department outside the Montana medicaid pregranm
provided in ARM Title 46, chapter 12 or the mental health
gservices plan menaged-eare—pregram provided under ARM 4626163
threugh—46-26-326 Title 46, chapter 20. These—rules—de Thig

subchapter does not entitle a youth to any of the services
described in this subchapter.

(2) remains the same.

AUTH: Sec. 41-3-1103, 52-1-:103 and 52-2-111, MCA
IMP: Sec. 41-3-1103, 41-3-1122, 41-3-1105 and 52-1-103,
MCA

46.2.202 OPPORTUNITY FOR HEARING (1) through (2) (a)
remain the same.

(3) Nursing facilities and institutions for mental diseage
contesting adverse department actions, other than medical
agsistance providers appealing eligibility determinations as a
real party in interest, shall be granted the right to a hearing
as provided in ARM 46.12.1268.

(4) Medical assistance providers of residential treatment
gservices for individuals under age 21, inpatient hospital
services, outpatient hospital services, swing-bed hospital
services, federally qualified health center services and case
management services for high risk pregnant women contesting
adverse department actions, other than medical assistance
providers appealing eligibility determinations as a real party
in interest, shall be granted the right to a hearing as provided
in ARM 46.12.509A.

(5) and (6) remain the same.

AUTH: Sec. 2-4-201, 41-3-1142, 53-2-201, 53-2-606, 53-2-
803, 53-3-102, 53-4-111, 53-4-212, 53-4-403, 53-4-503, 53-5-304,
53-6-111, 53-6-113, 53-7-102 and 53-20-305, MCA

IMP: Sec. 2-4-201, 41-3-1103, 53-2-201, 53-2-306,
53-2-606, 53-2-801, 53-4-112, 53-4-404, 53-4-503, 53-4-513, 53-
5-304, 53-6-111, 53-6-113 and 53-20-305, MCA

46.12.202 SELECTION QF PROVIDER (1) Except as otherwise
provided in ARM Title 46, chapter 12 er—ARM—46-28+-183—threugh
4626326 any individual eligible for medical assistance may
obtain the services available from any institution, agency,
pharmacy, or practitioner, qualified to perform such services
and participating under the program, including an organization
which provides these services or arranges for their availability
on a prepayment basis.
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AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-116 and 53-6-132, MCA

46.12.204 RECIPIENT REQUIREMENTS, COPAYMENTS (1) Except
as provided in (2) through (4) er-ARM—46-26-328, each recipient

must pay to the provider the following copayments not to exceed
the cost of the service:
(1) (a)} through (1) (i) remain the same.

(3) ¢linic services, other than public¢ health clinig
gerviceg, $1.00 per visit;
k ublic health clinic servic 50 per gervice;

(1) (k) through (1) (t) remain the same but are renumbered
(1) (1) through (1) (u).
() spec1allzed non-emergency medical transportatlon
serviceg, $1.00 per service—p
{w) chiropractor services (for qualified medicare
beneficiaries only), $1.00 per service—;

x licenge linjcal psychologigt services 2.00 per
pervice;
licensed clinical social worker services 2.00 per
gervice;
z licensed professional counselor services 2.00 per
servige;
a child and adolesgent day treatment or adult da

treatment services provided by a mental health center under
Rule XXXVIIJ throu Rule XLI 1.00 per day; and

{ab) community-based psychiatyic rehabilitation and

support gervices provided by a mental health center under [Rule

XXXVI1I through Rule XLI 2.00 r 1 hour unit of service.
(2) through (4) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA

46,12.501 SERVICES PROVIDED (1) through (1) (y) remain the
same .

(z) hospice services; and.

a licensed clinical psychologist services;

ab licensed c¢linical socia)l worker services;

ag licenged professional coungelor gervices;

a gsidential treatment services;

{ag) wental health center services;

{(af)} case mapagement services;

{ag) _institutjong for mental diseases for persons age €5
and over; and

(aa) remains the same in text but is renumbered as (ah).
{2) through (3) (b) (ii) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
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. IMP: Sec. 53-2-201, 53-6-101, 53-6-103, 53-6-111, 53-6-
113, 53-6-131 and 53-6-141, MCA

46.12.502 SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM
{1) through (3) {(d) remain the same.

AUTH: Sec¢. 53-2-201, 53-6-113 and 53-6-402, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-103, 53-6-116, 53-6-
131, 53-6-141 and 53-6-402, MCA

'46.12.502A RESQURCE BASED RELATIVE VALUE SCALE_(RBRVS)
REIMBURSEMENT FOR SPECIFIED PROVIDER TYPES (1) through (2) (k)
remain the same.

(1) 1licensed clinical psychologists;

(m) licensed clinical social workers;

(n) licensed professional counselors;

{(2) {(m) through (2){o) remain the same in text but are
renumbered (2) (o) through (2)(q).

(3) through (13) remain the same.

AUTH: Sec. 53:;2-201 and 53-6-113, MCA
IMP: Sec¢, 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.506 OUTPATIENT HOSPITAL SERVICES, DEFINITIONS

(1) through (4) remain the same.

(5) "Partial hosgpitalization servicesg" means partial
hospitalization as defined in_ the Montana medicaid parti
hospitalization polig May 1995 edition). The departmen
adopts and incorporates by reference the Montana medicaid
partial hospitalization policy (May 1995 edition). A copy of
the policy may be obtained through the Department of Public
Health and Human Services, Health Policy and Services Division,
1400 Broadwa .0. Box 20295 elena, MT 620-29

(6) "Full-day partial hogpitalization program" means a
partial hospitalization program providing services at leagt 6
hours per day, 5 days per week.

7 "Half-da artial hospitalization program" means a
partial hospitalization program providing services for at least
4 but less than 6 hours per day, at least 4 days per week.

AUTH: Sec¢. 53-2-201 and 53-6-113, MCA;

IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-
6-141, MCA

46.12.507 QUTPATIENT HOSPITAL _SERVICES SCOPE __AND

REQUIREMENTS (1) through (2) (¢) remain the same.
(3) Outpatient hospital services are services that would
also be covered by medicaid if provided in a non-hogpital
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setting and are limited to the following diagnostic and
therapeutic services furnished by hospitals to outpatients:

(a) diagnostic services, including:

(i) the services of nurses, psychologists and technicians;

(3) (a) (1i) and (iii) remain the same.

iv gycholo 1l tests;

(iv) and (v} remain the same in text but are renumbered (v)
and (vi).

(3) (b) through (4) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-
6-141, MCA

46.)2.508 QUTPATIENT HOSPITAL SERVICES, REIMBURSEMENT

(1) remains the game.

(2) Except for the services reimbursed as provided in (3)
through -3+ (12), all facilities will be reimbursed on a
retrospective basis. Allowable costs will be determined in
accordance with ARM 46.12.509(2) and subject to the limitations
specified in ARM 46.12.509(2)(a), (b) and (¢). The department
may waive retrospective cost settlement for such facilities
which have received interim payments totaling less than $100,000
for inpatient and outpatient hospital services provided to
Montana medicaid recipients in the cost reporting period, unless
the provider requests in writing retrospective cost settlement.
Where the department waives retrospective cost settlement, the
provider’s interim payments for the cost report period shall be
the provider’s final payment for the period.

(2) (a) remains the same.

(3) Except as otherwise specified in these rules, the
following outpatient hospital services will be reimbursed under
a prospective payment methodology for each service as described
in (4) through 433 (12) of this rule,

(4) through (5) (c) (ii) remain the same.

(d) For hospital emergency room and c¢linic visits
determined by the department to be unstable, the fee will be a
stop-loss payment. If the provider’s net usual and customary

emergency room or clinic charges are more than 400% or less than
75% of the fee specified in (5) (b}, the visit is unstable and
the net charges will be paid at the statewide cost to charge
ratio specified in +3%)(12). For purposes of the stop-loss
provision, the provider’s net emergency room or clinic charges
are defined as total usual and customary claim charges less
charges for laboratory, imaging, other diagnostic and any
noncovered services.

(5) (e} through (10) (f) remain the same.

(11) Partial hogpitalization serviceg will be yeimbursed

on a prospective per diem rate basis ag follows:
ey diem rate for full-da rograms, ag defined in
ARM 46.12.506, ig $196 per day.
b e r diem rate £ half-da rograms, a efined i
ARM 12, ig $147 day.
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(c) The per diem rates specified ipn (11){(a) and (b) are
bundled prospective per diem rates for full-day programg and
half-day programs, ag defined in ARM 46.12.506. The bundled

rospectiv r diem r includes all ati iatri
and psgychological treatments and services, laboratory and
imagin servi drugs iologicals supplies eguipment
therapies rses socia rkers chologis icen

rofessional counselor d other i rvi t
part of or incident to the partial hogpitalization program,
except as provided in (11) (d).

d Subject i t ional mponent
physician services, including psychiatrist services, is
separately billable according to the applicable department ruleg
governin illing for physician services.

{i For recipient dmitted to and ivi vices i
a _bhalf-day or full-day partial hospitalization program, medicaid
reimbursement for separately billable psychiatric physician
services is limited to one visit per week. )

e All partial hospitalization rvices for full-
programs and half-day programg, as defined in ARM 46.12.506,
require prior authorization as required in ARM 46.12.509.

(11) remaing the same in text but is renumbered (12).

AUTH: Sec. 53-2-201 and 53-6-113, MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-1313 and 53~
6-141, MCA

46.12.509 ALL HOSPITAL, REIMBURSEMENT, GENERAL (1)} through
(1) (a) remain the same.

(i) Medicaid reimbursement shall not be made unless the
provider has obtained authorization from the department or its
designated review organization prior to providing any of the
following services:

(A) inpatient psychiatrig services provided in_an acute
care general hospital or a distinct part psgychiatric unit of an
acyte care general hospital, as required by [Rule I].

(1) {a) (1) (A) and (B) remain the same in text but are
renumbered (1) (a) (i) (B) and (C).

+€} (D) services related to organ transplantations covered
under ARM 46.12.583 and 46.,12.584+; or

N E outpatient partial hospitalization, ag_ required

I

(1) (b) through (8) remain the same,

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113, MCA

IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-113
and 53-6-141, MCA

46.12.509A ADMINISTRATIVE REVIEW AND FAIR HEARING PRQCESS
(1} The following administrative review and fair hearing
process applies to providers of inpatient and outpatient
hospital services, swing-bed hospital services, residential
treatment services for individuals under age 21, targeted case
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management and federally qualified health center services.
(2) through (6) remain the same.

AUTH: Sec., 2-4-201 and 53-6-113, MCA
IMP: Sec, 2-4-201, 53-2-201, 53-2-606, 53-6-111, 53-6-113
and %3-6-141, MCA

46,12.514 EARLY AND PERIODIC SCREENING, DIAGNOSTIC AND
TREATMENT SERVICES (EPSDT), PURPOSE AND SCOPE (1) through (5)

remain the same,

(7) through (9) remain the same in text but are renumbered
(6) through (8).

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.516 EARLY AND PERIODIC SCREENING, DIAGNOSTIC
AND TREATMENT SERVICES (EPSDT MEDICAL AND OTHER SERVICES

(1) through (2) (f) {iv) remain the same.

{q) The therapeutic portion of medically necessary
therapeutic youth group home treatment is covered if the
treatment ig ordered by a licensed physician, licensed ¢clinical
psychologqist, masters level licensed clinical sogial worker

MSW) or a licensed professional counselo LpC and prior-
authorized by the department or its designee according to the
provisions of [Rule 1}. :

(i) The therapeutic portion of intensive level therapeutic
youth group home treatment, as defined in ARM Title 37, chapters
37 and 97, is covered if provided by a therapeutic youth group
home licensed by the department to provide intensive level

rapeutic ut roup home servicesg o a recipient who meets
medical necessit criteria din_ (2} (h for acement  at he
intensive level of treatment,

(ii}) The therapeutic portion of campus based therapeutic
youth group home treatment, as defined in ARM Title 37, chapters
37 and 97, is covered if provided by a therapeutic youth group
home licensed by the department to_ provide campus based
therapeutic youth group home services, to a recipient who meets

medical necessity criteria i 2) (h} for placement at the campus

based level of treatment.

iii) The therapeutic, portion of moderate level
therapeutic youth group home treatment, as defiped in ARM Title
37, chapters 37 and 97, is_covered if provided by a therapeutic
youth group home licensed by the department to provide moderate
level therapeutic yout roup_ home services, to recipient who
m s medical necessit riteria in (2) (h) for plagement at the
moderate level of treatment.

(iv) Medicaid will not reimburge for room., board,
maintenance or any other non-therapeutic component of youth
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rou ome treatm

(h) The therapeutic portion of therapeutic youth group
home catment is medically n ary for pu 8 of this r
only if for moderate level therapeutic youth group home serviges
the recipient meets at le hree of the c¢riteria i 2 i
through (iv for campu ed level therapeutic youth
home services the recipient meets at least four of the criteria
in (2) (g) (i) through (iv), and for intensive level therapeutic

outh group home servic recipient meets at leas ive of
the criteria in (2 i rough (iv).

(i) The recipient is at risk of paychiatric hospitaligation
or placement in a residential treatment facility licepnsed by the
department .

(ii) The recipient has been removed from his or her home

and has mental or emotional_ disord 8 of wh
impairs his or her ability to function in a lesg restrictive

environment,

{iii) . The recipient exhibitg behavior which indicates
disturbances of a severe or persistent nature, or is at risk of
developing disturbances due to mental illness or a history of
sexual, physical or emotional trauma.

iv The recipient is currentl laced, or has a histo
of previous placement (g), in an inpatient psychiatrxig¢ hospital
or a regidential treatment facility licensed by the department
and continues to require 24-hour supervigion and treatment at a
less restrictive level of care.

(v) The recipient hag a poor treatment proanogis in a
level of care lower than the moderate or intensive therapeutic
youth group home level,

{vi) The recipient has a primary diagnosis of wmental
illnesg or sgerious emotional digturbance (SED) ag defined in

RULE XXXII], or the recipient is both SED and developmentally
digabled,

(i) The therapeutic portion of wmedically necessary
therapeutic family care treatment is covered for recipjients with
a primary diagnosis of SED ag defined in [RULE XXXTJ], or with
both an emotional disturbance and a developmental disability, if
the treatment is ordered by a licensed physician, licensed
glinical psychologist, masterg level licensed clipnical social
worker (MSW) or a licensed professional counselor (LPC and
prior-authorized by the department or itsg designee according to
th rovigions of [Rule 1],

(i) The therapeutic portion of intensive level therapeutic
family care treatment, asg defined in ARM Title 37, chapters 37
and_97, is covered if provided by a therapeutic family care
agency licensed by the department to provide intensive level
therapeutic family care service, to a recipient who meets the
medical negessity criteria in  (2)(j§) for placement at the
intensive level of treatment,

ii The therapeutic portion of moderate level therapeutic
family c¢are treatment, as defined in ARM Title 37, chapters 37
and 97, is covered, if provided by a therapeutic family care
agency_ licensed by the department to provide moderate level
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therapeutic family care gervice., to a recipient who meets the
medical necessity ecriteria jn (2)(j) for placement at the
moderate level of treatment,
(1ii) Medicaid will not_  reimburse for room, board,
maintenance or n other non-therapeutic component
ra ic famil treatment.

{7) The therapeutic portion of therapeutic_family care
treatment is medically pecegssary for purposes of this rule only
if for moderate level therapeutic family care gervices the
regipient meets at least four of the criteria in (2) (g) (i)
through (iv), or for intensive level therapeutic family care
services the recipient meets at least five of the ¢riteria in
(2) (g) (i) through (iv).

(i) The recipient displays behaviors which indicate _an
emotiong] disturbance of a severe or persistent nature which
requires more intengive treatment interventions and supervision
than can be provided through gutpatient mental health treatment.

(ii) The recipient has _a poor treatment prognosisg in _a
level of treatment lower than moderate or intensive therapeutic
family care.

iii The recipisnt is at risk _of pgychiatric
hogpitalization or placement in a psychiatric residential
treatment facility or therapeutic youth group home licensed by
the Qgpartmggt if therageutlg family care is not provided.

(iv) The re 0191ent ig currently being treated or has a
history of treatment psychiatri¢ hosgpitals, psychiatric

idential treatment nd r therapeutic youth group homes and
continues to require supervision and mental health treatment in
a less regtrictive level of care.

{v) The recipient exhibits an _inability to perform
activitieg of daily living due to psychiatric symptoms.

{vi) The recipient exhibits maladaptive or disruptive
ehaviors due to serious emotional disturbance and/or physical
and/or sexual abuse.

(2) (g) through (2) (g) {ii) remain the same in text but are
renumbered (2) (k) through (2) (k) (ii).

{(3) remains the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53:6-113, MCA

46.12.517 EARLY AND PERIODIC SCREENING, DIAGNOSTIC
AND TREAT] T SERVICE EPSDT REIMBURSEMENT (1) through (2)
remain the same. :

{3) Reimbursement. for the therapeutig portion of
therapeutic youth group home treatment services is as follows:

(a) for intensive level therapeutic youth group home
services 6 per patient day; or

(b) for campus based or mpderate level therapeutic youth

roup home services 4.16 per patient day.

(4) Reimbursement for the therapeutic  portion of
therapeutic family care treatment services is ag follows:

(a) for intensive level therapeutic family care serviges,

MAR Notice No. 37-120 8-4/22/99



~760-

$59.27 per patient day: or

b for moderat evel therapeutic fami ca service
$39.75 per patient day.
5 ur] of 4 " i ¥ _means
W e 24-hou eriod tha er is nt r jvi
therapeuti out rou ome the uti mi c
ervices. Even though a rgon m not e for o
24 -hour riod, t a f admisgion i atient day. e

of discharge is not a patient day.
(3) and (4) remain the same in text but are renumbered (6)
and (7).

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

46 .12.570 CLINIC RVICE DEFINITIONS (1) "Clinic
services" means preventive diagnostic, therapeutic,
rehabilitative, or palliative items or services provided under
the direction of a physician by an outpatient facility that is
not part of a hospital, but is organized and operated to provide
medical care to outpatients independent of a hospital. Clinic
services may be provided in diagnostic centers, surgical centers
and public health departments. Clinic servic do t inelud
mental health center serviceg ag defined in [Rule XXXVIII].

(2) through (6) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-141, MCA

46.12.17 RURAL HEALTH CL CS AND FEDE Y QUALIFI
HEALTH CENTERS, DEFINITIONS (1) through (15) remain the same.

(16) "Vigit" means a face to face encounter between a
clini¢ or center patient and a clinic or center health
professional for the purpose of providing RHC or FQHC core or
other ambulatory services. Encounters with more than one clinic
or center health professional, and multiple encounters with the
same c¢linic or center health professional, that take place on
the same day and at a single location constitute a single visit,
except when : 4 bae

4=} after the first encounter, the patient suffers illness
or injury requiring additional diagnosis or treatments—er,

AUTH: Sec. 53-2-201 and 53-6-113, MCA
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IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.1713 RURAL HEALTH CLINICS AND FEDERALLY OQUALIFIED
HE ENTERS, SERV REQUIREMENT (1) remains the same.

(2) The Montana medicaid program will not reimburse an RHC
or PQHC for RHC or FQHC services that are=

7

4> services covered by a health maintenance organization
for an enrolled recipient, as provided in ARM Title 46, chapter
12, subchapter 48, except as provided in ARM 46.12.1725.

(3) through (6) (b} remain the same.

AUTH: Sec. $3-2-201 and §3-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.1902 CASE MANAGEMENT SERVICES, GENERAL ELIGIBILITY

(1) Persons who are medicaid recipients and are from the
following groups are eligible for case management services:

(a) high risk pregnant women;

{b) adults with severe disabling mental illness;

+= (c) persong age 16 and over with developmental
disabilities;

(d) youth with serious emotional disturbance;

(1) (¢) and (1) {d) remain the same but. are renumbered (1) (e)
and (1) (f).

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12.4810 HEALTH MAINTENANCE ORGANIZATIONS: COVERED
SERVICES (1) through (1) (aa) remain the same.

(2) An HMO is not required to provide the following
services unless the contract with the department provides
otherwise:

(2) {a) through (2) (o) remain the same.

(p) mental health services provided under the Montana

medicaid program or the mental health aeeess gervices plan
rovided in ARM Title 4 er 20 for—the—diagnoses-specified

(2) () through (5) remain.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116, MCA

46.12.5007 PASSPORT TO HEALTH PROGRAM: SERVICES (1)
through (1) (b) (xi) remain the same.
(2) The primary care provider’'s authorization is not

required for any of the following medicaid services:
(2) (a) through (2){(g) remain the same.
(h) mental health eentexrs center services as prov1ded in
26~ Rules XXXVIII through XLI

MAR Notice No. 37-120 8-4/22/99



~762-

(2) (1) remains the same.
(3) licenged clinical psychologigts services provided in
- hrou v];
(k) llcensed clinical social work services prov1ded in ARM
- T Rul VI through VIIT
(2) (1) remains “the same.
(m) licensed profeasional counselor services provided in
T T 5 0 u IX thro XI
{n) through (v) remain the same.
{(w) institution for mental disease services as provided in
20 Rules XVII ugh XXIV];

(2) (x) through (2)(y) remain the same.

(z) case management gervices as defined in ARM 46,12.1901
et seq. i i

(2) (aa) remains the same.

{ab) admission for residential treatment services as
prov1ded in ARM—46-26-103threugh 4620326 [Rules XII through
XVII

(2)(ac) through (3} remain the same.

(4) Nothing in this rule reduces or otherwige affects the
requirements that must be met under ARM—46-28-3163—through
4620326+ [Rule I] to obtain or access mental health services
ag defined provided in ARM-46-26-3063 this chapter.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Se¢. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and
53-6-116, MCA

46.20.103 MENTAL HEALTH SERVICES- PLAN, DEFINIT S

As used in this subchapter, unless expressly provided
otherwise, the following definitions apply:

(1) remains the same.

(2) “Applicant" means an individual whe—is—rnet—a medicaid

3 for whom the process to determine member
eligibility has been initiated but not completed.

(3) through (3) (¢) remain the same.

(d) he Boulder Elver scgool Meﬂbane—yeﬂ%h“a}EefﬂaEtve&

’

{3) (e) through (3} (i) remain the same.

(4) "Covered diagnosis" means a diagnosis for which the
mental health aeeess gervices plan provides covered services to
members, as specified in ARM 46.20.114.

(a) Prierte—RAprid-1;—31999—leovered-diagnosisl means—for
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7 T 7 T = r

4+ A "covered diagnosis" means fer—en—individwatl—whe—is
not-—medicaid—eligible one of the ICD-9-CM diagnosis codes
numbered 290, 293, 293.0 through 302, 302.2, 302.4, 302.6,
302.84 through 302.89, 306, 306.0 through 307, 307.1 through
307.3, 307.46, 307.5 through 307.80, 307.82 through 312.30,
312,32 through 314.9 and 316.

(5) and (6) remain the same.

(7) n"Federal poverty level" or "FPL" means the #55& 1999
poverty guidelines for the 48 contiguous states and the District
of Columbia as published under the "Annual Update of the HHS
Poverty Guidelines" in the federal register ef—Mareh—4—31596¢ on
March 18, 1999 and subsequent annual updates.

++6+-(8) "Medically necessary" is defined as provided in
ARM 46.12.102 er—medically-necessary—services!l meang gerviees

(11) remains the same but is renumbered (9).

4+2+(10) "Mental health aeeess gervices plan" er—MHAPL oOr
"plan" means the mental health sgervices program_ established

3 in this subchapter.

{13) remains the same but is renumbered (11).

44 (12) "provider" means a person or entity that has
enrolled and entered into a writtem—eeontraet provider agreement
with the Me® department in accordance with the requirements of
ARM 46,20.110 to provide mental health services to members.

4153 (13) "Provider eemntraect agreement" means the written
eontraest enrollment agreement entered into between the MES
department and a person or entity to provide mental health
services to recipients.

363 (14) "Serious emotional disturbance" or "SED" means
with respect to a youth that the youth meets the reguirements of
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(14) (a}, (b) or (c}), and meets the reguirements of (d):

(16) (a) through (16) (¢) (iii) (D) remain the same but are
renumbered (14) (a) through (14) (e¢) (iii) (D).

(E) has displayed behavior considered seriously
detrimental to the youth’s growth, development or welfare, or to
the safety or welfare of others:_and-

{d)} Unless behavior results from emotional disturbance or
a 3| is duall diagnosed, _a _you doe t meet h,
definition of serigoua emotional disturbance if the youth has a
primary problem_of:

(i} developmental disability;

ii substance abuse or chemical dependency;

iii sexual o ical abuse victimization; or

iv haracter an ersonality disorders characterized b
lifelong and deeply ingrained anti-social behavior patterns
including sexual behaviors which are abnormal and prohibited by
statute .

(17) through (17) (b)(ii) (D) remain the game but are
renumbered (1%) through (15) (b) (ii) (D).

+383-(16) "Total family income” means the total annual
grosg cash receipts, as defined by the bureau of the census and
cited in the "Annual Update of the HHS Poverty Guidelines" in
the federal register of Mereh—4—3996 March 18, 1999, of all
members of a family. Regular and continuing sources of income
will be appropriately annualized for purposes of determining the
annual income level. Extraordinary and nonrecurring income will
be considered only for the 12 month period following receipt.

(18) (a) through (19) remain the same but are renumbered
(16) (a) through (17).

+26+(18) The department hereby adopts and incorporates by
reference the ICD-9-CM diagnosis codes with meanings found in
the St. Anthony'’s ICD-9-CM Code Book (1998) effective October 1,
1998 through September 30, 1999, published by St. Anthony
Publishing. The department also hereby adopts and incorporates
by reference the DSM-IV diagnosis codes with meanings found in
the Diagnostic¢ and Statistical Manual of Mental Disorders,
Fourth Edition (1994), published by the American Paychiatric
Association of Washington, DC. These systems of coding provide
the codes and meanings of the diagnostic terms commonly used by
treating professionals and are incorporated herein in order to
provide common references for purposes of the provision of
services through the mental health aceess gervices plan. Copies
of applicable portions of the ICD-9-CM and the DSM-IV may be
obtained from the Department of Public Health and Human
Services, Addictive and Mental Disorders Division, 1400
Broadway, P.0. Box 202951, Helena, MT 59620-2951.

AUTH: Sec. 41-3-1103, 52-1-103, 53-2-201, 53-6-113, 53-6-
131 and 53-6-701, MCA

IMP: Sec, 41-3-1103, 52-1-103, 53-1-601, 53-1-602, 53-2-
201, 53-6-101, 53-6-113, 53-6-116, 53-6-117, 53-6-131, 53-6-701,
53-6-705, 53-21-139 and 53-21-202, MCA
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46 106 MENTAL HEALT ERVICES PLAN, MEMBER
ELIGIBILITY A3 —Individuals—that—the-department—has-determined

{1)._ An individual ig eligible for covered gervices under

the plan if:

(a) the individual is a youth with a serious emotional
disturbance or an adult with a severe disabling mental illnesss+
and

4k} the family of which the individual is a member has a
total family income, without regard to other family resources,
at or below 150% of the most recently published federal poverty
level (FPL); e+ and

te ) Cndividual 3 . £ )

(b) the individual has been denied medicaid eligibility,
ig_jineliqgible for medicaid by virtue of being a patient in_an
institution for mental diseases, or has applied for medicaid and
the application is pending. _An individual who meets medicaid
eligibility reguirements but does not apply for medicaid is not
eligible to receive services under the plan.

(2) If a_pergon who is determined eligible for the plan
based upon a pending medicaid application is later determined to
be eligible for medicaid:

a a ayment recejved b h rovider under the plan
for services provided during the effective period of medicaid

ligibilit ust be refunded to the department; and

(b) all serviceg provided to the individual during the
effective perigd of medicaid eligibility way be billed to
medicaid according to applicable medicaid requirements.

(3} For purposes of determining the total family income
under <2+ (1):

(3) (a) through (3) (¢) remain the same.

(4) Bpplication forms and information regarding
eligibility ef—non—medicaid—individuala for the plan are
available at all local county human services departments ang

(5) thréugh (6) (o) remain the same.
A TR :
‘i{ giisi??i?ﬁi ?nd pre ;? FF”E?EE deEet‘t?aEEsns gor
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7 Eligibility determinations a effective until
earlier of;

{(a) 1 year; or

(b} the effective date of any redetermipation.

(8) The department may redetermipe eligibility at any

b s h 1
under the mental health access Qlan (MHAE). if the i gjv1dua1'g
eligibility remained effective as of the date of terminatiopn of
the MHAP. Initial elijgibility provided under this subsection
must be rede;ggmined in gccordggcg with (8] (b);

(7) (a} remains the same but is renumbered (8) (b).

4B} (c) Membersg Nea-medicaid—eligible—members must give
notice of any change in total family income or family
composition within 30 days of the change. Failure to give
notice will be grounds for termination of eligibility until such
time as complete and accurate income and family composition
information is provided.

(7) (¢) remains the same but is renumbered (8) (d).

+d&) (e} An individual is liable to the ME9 department and
the ME6 department may collect from the individual the amount of
actual ME6 payments by the department or jts agents to providers
for any services furnished to the 1individual because of
misrepresentation of income or a failure to give the required
notice of changes in income or family composition.

48} (9) A nonmember receiving covered emergency mental
health services, which do not include hosgltal emerdgency room Qr
other hosgltal services,
vigiEr is pfee&ﬂﬁé eligible on an emergency basis for the plan
and may receive covered medically hecessary services for a
covered diagnosis unless the provider determines that the
individual has the means, financially or otherwise, by which to
make payment. If the individual is subsequently determined
ineligible for the plan or fails to complete an application for
plan eligibility within 60 days following completion of
emergency treatment, the individual is liable for and may be
billed by the provider at its usual and customary private pay
charges or by the Mco department for the amount of payments

actually made by the M&®  department or its agents to the
provider for the serv1ces provided.

L) T adait i, S Er 1
AR Tt GG EIon L= uu.u\.Au:, STy & TErona: X

(10) Members must comply with the procedures specified by
the Mco—as—necesgary department in accordance with [Rule 1I] to
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obtain or access services under the plan.
This subchapter is not intended to_ and does not

ablish an entitlemen or a individual to be determined
eli le for or to eceive any services under the plan, The
artment ma its disc ion limit services ratesg

llglbllltx and the number of persons determined eligible under
the plgn based upon such factors as availability of funding, the

r fi ial need, the degr of medical need or other
iggggzg;

AUTH: Sec. 41-3-1103, 53-2:201, 53-6-113, 53-6-131, 53-6-
701, and 53-6-706, MCA .

IMP:  Sec. 41-3-1103, 53-2-201, 53-1-601, 53-1-602, 53-2-
201, 53-6-101, 53-6-113, 53-6-116, 53-6-117, 53-6-131, 53-6-701,
53-6-705, 53-6-706, 53-21-139 and 53-21-202, MCA

46.20.110 _MENTAL HEALTH ACERSS SERVICES PLAN, PROVIDER
PARTICIPATION (1) Providers of gervices may request enrollment

in the plan and may participate in the plan only upon approval
of enrollment and according to the written eentraet provider
agreement between the provider and the Me6 department and the
requirements of this subchapter.

(a) The provisiong of ARM 46.12,302 shall apply for
purposes of provider enrollment in the plan. Providers must

enroll with the department’'s medicaid figcal agent in the game

manner and according to the same requirements applicable under
e Montana medicaid proaram. The departwent may accept current

medicaid enrollment for purposes of enrollment under the plan,
if th rovider agrees, in a form acceptable to the department
to be bound by applicable plan requirementsg.

(b) For purposes of enrollment in the plan, providers must
be and remaip eprolled in_the Montana medicaid program for the
game category of service and must meet the same gualifications
and requirements that apply to the provider's category of

service under the Montana medicaid program.
(2) Providers in the following categories may request

enrollment in the plan:

4} (a) residential treatment facilities;
+e+ (b) therapeutic youth group homes and therapeutic
fami car roviders;
4 eommuntty mental health centers;

(é)(f) remains the same in text but is renumbered (2} (d).
“+er (e) prlmary care physicians providers, as defined in
46. .4801 (18

+h+——ﬂd¥aﬂ&ed—ﬁfeeféf@&fegiﬂfefeé—ﬂﬂfeeST

{i—physieian—aasistantes

43+ (£} licensed g¢linical psychologists;

(2) (k) and (2) (1) remain the same in text but are
renumbered (2) (g} and (2) (h).
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i outpatient pharmacies; and
j atient hiatric tial hospitalizatjion
providers.

(3) The McO-will department may, .in its discretion, enroll
as providers e}l individuals or entities in the categories of
providers specified in (2) if they apply for enrollment, if they
are appropriately licensed, certified, or otherwise meet the
minimum qualifications required by the MEo department for the
category of service, and if they agree to the terms of the
provider agreement ecentrace.

Nothi in the rules requires the department to
enroll an articular proyider or catego rovider to
provide services under the plan. The department, in its

discretion, may deny enrollment to any provider or category of
provider. The department may, in__its discretion, limit
services, rates, eligibilit r the er o ersong determin
eligible under the plan based upon such factors as availability
of fundin the degree of finangia eed, the deqree of medi
need or other factors.

+a) j_l A provxder mey—he who is denled enrollment fef—geﬁd

0 has no rlght to an
administrative review or fair hearing as provided in ARM
46.2.201, et seq., 46.12.409, 46.,12.509A, 46.12.1268,_ 46.20.123
or any other department rule fer—e~deﬂtﬂ%—ef—eﬂre&%meﬂﬁ

Enrellment does
not imply or create any guarantee of or right to any level of
utilization or reimbursement for any provider.

(4) The provisions of ARM Title 46, chapter 12, subchapter

3 - T 2= o
46~&§—%99—aﬁd—46—&%—3&6 and other medlcald program laws, rulea
and regulations regarding particular categories of gervice de
not apply to participating providers e and the services
provided under these—rules the plan, except as specifically
provided in this subchapter or the provider agreement eentraet.

+a+—The—provisions-of ARM-—46-32-363 related topayment—in

(4) (b) through (4) {(b) (i} remain the same but are renumbered
(4) (a) through (4) (a) (1).
(ii) Upon request, providers must provide complete copies
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of medical records to the department or itg adgents;—the Mco—er

4e} (b) For all members, the-M&O-and providers must comply
with the same confidentiality requirements that apply to
information regarding medicaid recipients.

c The department may collec from a rovider an
overpayment undeyr lan a rovided with respect to medicaid
Qverpayments in ARM 46.12.303(9)  through (10) (b). The

department may recover overpayments by withholding or offset as
provided in ARM 46.,12.408(31).

i The notice and hearing provisions of 46.12.407 and
46.12.409 apply to a department overpayment determination under
(4} (¢},

d) The department ma nction a_provider based upon_the

am ounds that sanctions may be imposed againgt a provider
under the Montana medicaid program, except that a sanction may
not be jmposed with respect to a provider's conduct or omigsion
under the plan based upon a medicaid requirement or prohibition
that is_not applicable to the plan under these rules.

(i} . Sanctions impoged under (4)(d) may include termination
or suspengjion from plan parcicipation and required attendance at
provider education sessiong at the provider's expense.

{ii) The department wugt consider the factors listed in
ARM 46.12.403 in determining whether to impose a sanction and
wha sanction, if an to _imposge. The provisions of ARM
46.12.404 and 46.12.405 shall apply to any ganction imposed
under (4) (d) .

iii The notice and hearin rovisions _of ARM 46.12.407
and 46.12.409 apply to a department sanction determination under
(4} (d) .

. ‘a ] ) . medicaid 3

46} (5){a) An enrolled A—partiecipating provider has no
right to an administrative review or fair hearing as provided in
ARM 46.2.201, et seq., 46 .12.307, 46.12.409, 46.12.509A,
46.12.1268 or any other department rule for:

(i) :

fervice—provided—teo—a-—reeipient a determjnation by the
department or its agent that a particular service, item or
treatment is not medically necessary;

{ii) a denial of approval, authorjzation, certification or
coverage of a service available from the provider or provided by
the provider to a reeipient member; or

(iii) any other issues related to the provider agreement
eontraet, the provision of services to recipients or the plan,
except aes specifically permitted by this subchapter.

(b) The ovide sole—reme 3 i pe :

enrolled provider shall be provided an opportunity for
admipistrative review and fair hearing as provided jin ARM Title

46, chapter 2, subchapter 2 to contest a denial of payment by
the department to the provider for a service provided to a

me r if:
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i t artmen det ined tha tic
service, including the amount, duration and frequency of the
service, is medigally necessary for ;hg member to_ treat a
covered diagnogis and has authorized ticular service fo
the member aggording to applicable ;gggi;gmgn;g, and

ii the department hag determined that the m er
eligible for the plan according  the  requirements of ARM
46.20.106.

6 For purpoges of in th vigions of a
medicaid rule a equired b hi chapter ces in th
medicaid rule to "medicaid” or the "Montana medicaid program" or
similar references, shall be deemed to a o the pl as

context permits.

AUTH: Sec. 2-4-201, 41-3-1103, 53-2-201, 53-6-113, MCA
IMP: Sec. 2-4-201, 41-3-1103, 53-1-601, 53-2-201, 53-6-
113, 53-6-116, 53-6-701, 53-6-705 and 53-21-202, MCA

46.20.114 MENTAL HEALTH ERVICES COVE
SERVICES (1) Medieaddy Authorized wedically necessary mental
health services for a covered diagnosis are covered under the
plan for members, except as provided in this subchapter.

{2) Covered services include:

{a) pon-hogpital crisis stabitisatien intervention and
emergency services available 24 hours per day each day of the
year;

(b} evaluation and assessment of psychiatric conditions, by
licensed and enrolled mental health provider;

7

) ] : ] eals \ ¢ Bili .
T
+e} (c) psychiatric partial hospitalization gervices;

{4) residential treatment facility services for
children and adolescents;
4+ (e) physician, advanced practice nurse, and physician
assigtant services for screening and identifying psychiatric
conditions and for medication management;

(£) a psychotroplc drug formulary, as spec1f1ed 1n
(6)+
{g) medication management, ;gcludlng lab services
necessary fo anagement of prescribed medications medicall
necessary with respect to a covered diagnosisg;
43> (h) psychological assessments, treatment planning,
individual, group and family therapy, and consultations
performed by licensed glinigal psychologists, licensed clinical
social workers, and licensed professional counselors for
treatment of specified diagnoses in private practice or in
ecommunity mental health centers;
4y (i) +intensive case management services for adults with
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a—serieus gsevere disabling mental illness and for youths with
severe perioug emotional disturbance;

4o+ (i) the therapeutic component of therapeutic youth
group home care and therapeutic family care services for
children and adolescents;

4} (k) day treatment serviceg for adults with severe

4=+ (1) scheeol-—based day treatment for children and
adolescents with serious emotional disturbance.+

(3) This gubchapter is not intended to and does not
establish an entitlement for any individual to be determined

ligib for or to receive any services under the plan. The
category of services, the particular provider of services, the
duration of services and other specifications regarding the
services to be covered for a particular reeipient member may be
determined and may be restricted by the Meo departwent or its
designee based upon and consistent with the services medically
necessary for the member, the availability of appropriate
alternative services, the relative cost of services, the
member’s treatment plan objectives, the availability of funding,
the degqree of financial need, the degree of medical need and
other relevant factors.
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(4) The M€O department may reguire prior authorizations

for any particular services designated by the department in
accordagce w;;h IRulg 111 ether—Ehan~emergeﬂey—sefvteee—aﬂd—a

{(a) Members must comply with the procedures required by
the MEO department in accord e with [Rule I to obtain or
access services under the plan.

(5} Coverage of medically necessary mental health services
for a covered diagnosis will not be denied solely because the
member also has a non-covered diagnosis.

(6) The Fernenmedicaid-eligible—membera,—the plan covers
the medlcally necessary psychotroplc medications listed in the
MHAP department’s mental health servicegs plan drug formulary if
medically necesgary with regpect to a covered diagnosis. Fhe

ﬁHmbef—9499_ﬁh49656hef—&99€+— The department tﬁ—eeﬂﬁﬁ%fatien
with-the—MESr may revise the formulary from time to time and the
MEG—wust will notify members of revisions to the formulary. A
copy of the current formulary may be obtained from the
Department of Public Health and Human Services, Addictive and
Mental Disorders Division, - 1400 Broadway, €egswell-—-Bldg— P.O.
Box 202951, Helena, MT 59620-2951.

(7) Except as provided in (7)(a), the plan covers
medically necessary mental health services for covered diagnoses
for members who are residents of nursing facilities, regardless
of whether the services are provided in the nursing facility.

(7)(a) remains the same.
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4324+  (8) The plan covers medically necessary mental
health services for any covered diagnosis for a member with a
primary diagnosis of mental retardation or developmental
disability, but does not cover treatment, habilitation or other
services required by the member’'s wmental retardation or
developmental disability.

433+ (9) The plan does not cover:

(a) any form of transportation services;

+e> (b)) detoxification, drug or alcohol evaluation,
treatment or rehabilitation, regardless of the member's
diagnosis; and
(e} services provided to a

nonmember who is eligible on an_emergency basig during a
hogpital emergency room visit.

(15) through (15} (¢) remain the same in text but- are
renumbered (10) through (10) (¢).

This subchapter § ot intended to and does not
egtablish ap entitlement for any individual to ke determined
eligibp ‘for or to receive services under the lan. Th
departme: may limit rvices, rat eligibilit r the number
of persons determined eligible under the plan based upon such
factors as_availability of ndi he degree of financial

need, the deqree of medical need or other factorsg,

AUTH: Sec. 41-3-1103, 52-1-103, 53-2-201, 53-6-113, 53-6-
131 and 53-6-706, MCA

IMP: Sec. 41-3-1103, 52-1-103, 53-1-405, 53-1-601, 53-1-
602, 53-2.201, 53-6-101, $3-6-113, 53-6-116, 53-6-701, 53-6-705,
53-6-706, 53-21-139 and 53-21-202, MCA

46.20.117 MENTAL HEALTH A€CEESS SERVICES PLAN, PROVIDER
REIMBURSEMENT (1) Reimbursement of enrolled prov1ders for

mental health services covered under the plan and prov1ded to

plan members under—the—pian is as provided in
econtract—Other—deparement—rules;,—including mediecaid—rules ARM
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Title 46 apter 12 for th ame servi cate of rv.

under t onta medicaid ogram—ere—not-applicable—except—an

{a) For gervices covered under the plan, reimbursement

under the plan is subject to the same reguirements,
restrictions, lipitations a fees ang other ovisiong that
would ly to the service if it w rovide a_medicaj
recipient ex a otherwis vided in _these le
However, if a vice 1 ot covered u the pla th
that the vice i wou b vered medjcaid i rovi

a medicajd recipient, do not itle th ide e

any other person or entity to verage Or imburgement
the service under the plan.

i For purpoges of applyi medicaid _rules to

gexrvices, a person eliqible for the plan under ARM 46.20.106
need not be medicaid eligible.

(2) Provider claims for mental health services provided to
members under the plan must be submltted to the Mee—fﬁ@—paymeﬂt

e}a*me~—ﬂabmttted——be——the department 8 medlcald management

information system (MMIS) contractor according to requirements
Set forth 1n ARM 46 12 303 as—speetficd—in—the—preovider

deparement—eonsultee—orother—department—agents . Payments w111
rot be made to the provider through ey the department’s medicaid
MMIS contractor department;—eensultec—eor—other—department
eentract, .

(3) Providers must accept the amounts payable under the

i this rule as payment in full for services
provided to members. For purposes of this 1rule, the
requirements of ARM 46.12. 303 regardlng payment in full apply to
the provider and 2 = y eh—p

(4) The rovis'ons of M 46.12. 304 a

AUTH: Sec, 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-1-601, 53-2-2031, 53-6-101, 53-6-116, S53-6-
701, 53-6-705 and 53-21-202, MCA

46.20,120 MENTAL HEALTH A€€B&5 SERVICES PLAN, PREMIUM
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BER COP. {1} A non—medieaid member of

the plan must pay to the provider the following copayment not to
exceed the cost of the service; a—monthiy premiumpayment—tothe

(a) for each outpatient visit or service, other than

pharmacy services, $10 or a lesser amount designated by the

department ;
(b) for each filling of a prescription, the lesser of the
¢ost of that particular filling or $10, or a lesger amount

esignated the department: and
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c £ each _ippatien dmission 50 or g8eyr amount

designated by the department,

+93 (2) The medicaid copayment provisions of ARM
46.12.204 are not applicable to mental health services provided
under the plan.

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-131, MCA
IMP: Sec, 53-1-405, 53-1-601, 53-2-201, S53-6-101, 53-6-
113, 53-6-116 and 53-6-131, MCA

46.20.123 ENTAL EALTH ERVICES LAN MEMBER NQTIC
GRIEVANCE AND APPEAL RECONSIDERATION RIGHTS (1) The department
or its designee must notify the member or the member’s
designated representative in writing of a decision denying
eligibility or a request for gervices. The requirements of ARM
46.2.204 do not apply to the notice. The notice will state:

(a) the member’s name_ and identifying information:

b a_statement of the decisgion, ipncluding the ecifig
services ates and other information negess to identif
matter at issue; :

c a concise statement of the reasons for e decision;

and

(d) an_explanation of how to request a grievance or
recongideration regarding the determination.

(2) If the department fails to provide notice or fails to
timely provide notice or if a notice required by (1) fails to
comply substantially with the reguirements of (1), the remedy is
the provision of a_ new notice which does comply subgtantially
with (1) and a new opportunity to reguest a_reconsideration
regarding the decision specified in the notice. A fajlure to
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jve uate or timely notice under (1) doe ot _entitle the
membe; to an authorization for the gervices that were denied.
4+ (3) A member has the right to any applicable grievance
procegges provided by the department’s review designee referrgd
teo in [Rule JI] and, following exhaustion of sguch garievance
procegses, a—fair—hearing an informal recogglderatlgn as
provided feor—elaimants—at—RARM—46-2+261—et—seg— in__ ARM
46.2.208(5) (a)] regarding a denial or termination of plan
eligibility, a denial of authorization or coverade of services,
determinatjon that a member is liable to the department as
provided in ARM 46.20.106 baged upon_a misrepresentation or
failure to provide notifigation of changes in income or family
mposgition r a terminatio hat a _member is liable to the
provider as provided in ARM 46.20.106 based upon failure to

a for plan eligibility within 60 days following completion
of emergency treatment.
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463+ (4) The department or i ignee may request
additional supporting information or documentatlon from the
member+ or the prov1der er-the—MEO for purposes of
deeiding—+the a vanc or _ inform reconsidera

(a) Fhe—administrative —review—will—be —condueted

- The department will consider the wrltten materials
submitted and the rationale for the decigion
MEe. In its discretion, if the department finds that resolution
of the issues would be aided, the department may contact persons
involved in the case, interested agencieg or mental health
professionals and may request that the member, the member’s
representative, a mental health professional, 3
ef—the—MEO; a provider representative or other appropriate
persons to appear in person or by telephone conference to
discuss the case.

(b) The department must make a decision on the
administrative—review informal recongideration and notify the
member or the member’s representative in writing of the
decision.

A  member mu request a grievance according to the
requirements gpecified by the department’s designee.
A member wmugt request an inform econpideratio

within 30 days after receiving notice of the grievance decision.
43+ A member that does not timely submit—a—geievenee—eor

appedt—er—a-request—for—an—admintstrative—review reguest an
informal reconsideration is deemed to have accepted the agent’s

determination and is not entitled to any further notice or
appeat review opportunity.
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+344- (7} A member is not entitled to continuation of
benefits under these rules, ARM 46.2.206 or 42 CFR, part 431,
subpart E; .2E. 4 i s

(8) A provider is not entitled to payment for services
provided after the effective date of a denial of authorization,
(9} A member is entitled only to _the processes
specifically provided in this  rule to contest an adverge
decision by the department or its designee. A member is not

entitled to any administrative review or hearing procedure
under ARM 46.2.201, et seq., or other department rule, regarding
a_denial or termination of plan eligibility, a denial of
authorization or coverage of serviceg, or any other issue
arising under the plan.

(10) A member is not entitled to _any grievance,
reconsideration, review, hearing or other appeal procesgss with
respect to changes in eligibility coverage or other plan
benefits which result from generally applicable changes in
eligibility requirements, coverage provisions, rates, imposition
of limitations or other changes.

AUTH: Sec. 2-4-201, 53-2-201, 53-6-113 and 53-6-706, MCA
IMP: Sec. 2-4-201, 53-1-601, 53-2-201, 53-6-101, 53-6-
113, 53-6-116, 53-6-706 and 53-21-202, MCA

46,20.126 MENTAL HEALTH SERVICES PLAN, T SITIO
FROM RULES IN EFFECT PRIOR TQ APRIH—3—3597 JULY 1, 1999

(1) Notwithstanding any provision of this subchapter,
under no circumstances will the plan cover services provided
prior to Aprii—3399% July 1, 1959.
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AUTH: 8Sec. 53-2-201, MCA
IMP: Sec. 53-1-601, 53-1-612, 53-2-201 and 53-21-202, MCA

3. The proposed rule changes implement a joint federal
and state funded program of mental health service coverage under
the Montana medicaid program and a state-funded Mental Health
Services Program (MHSP). Services currently are provided to
eligible individuals under the Mental Health Access Plan (MHAP).
The current MHAP system is operated under a waiver of certain
federal medicaid requirements approved by the federal Department
of Health and Human Services under section 1915 of the Social
Security Act. Under the waiver, funding from several programs,
including medicaid and certain general fund programs was
combined and administered under a single program that served
both medicaid-eligible and certain other low income individuals.
Under the waiver and MHAP, the department c¢ontracts with a
managed care organization to operate the program,

A subcommittee of the Montana legislature recently voted to
require the department to terminate its contract with the
current managed care organization. The managed care
organization then notified the department that it would
terminate the c¢ontract. The contract will terminate on June 30,
1999. As a result of contract termination, the waiver necessary
to operate the MHAP program will also terminate. Accordingly,
the department will no longer have waiver authority to operate
the MHAP program.

Action by the Montana Legislature to require the department to
terminate its contract with Montana Community Partners (MCP),
the department’s contractor for the Mental Health Access Plan
(MHAP) , actual notice of contract termination received from MCP,
and the termination of the section 1915(b) waiver which allows
the department to operate the MHAP all combined to effectively
preclude the possibility of continuing operation of the MHAP in
its present form. The department considered continuation of the
MHAP under a new contractor but determined that option was not
available, Selection of another contractor would require an
extended procurement process, a period of time for the selected
vendor to develop systems, procedures and processges consistent
with current MHAP rules, and a possible delay in implementation
while the department tested and certified the contractor’s
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readiness to adequately perform all necessary functionsg. The
department will, in fact, follow this procedure in implementing
a new mental health managed care system over the next year. For
the present, it is necessary to define and implement an interim
method to assure the continuation of mental health services to
medicaid beneficiaries and other low-income persons with a
serious mental illness. Because the department’s 1915(b) waiver
has been extended only through April, 1999, that method must be
in accord with Health Care Financing Administration regulations.

The department must select approaches to service coverage and
rate structures that can be implemented in the relatively short
amount of available time, that work within existing systems and
procesges, that minimize reliance upon untested approaches and
that can be implemented within the appropriations provided by
the Montana legislature. Consgidering the concerns of providers
and consumers under MHAP regarding the levels of rates,
timeliness of payment and other issues, the department believes
that an interim system based upon familiar systems and processes
and a generally predictable level and timeliness of payment will
facilitate stability in the service delivery system. Such a
gsystem will also provide a sound foundation upon which to
develop and implement a new managed care system in the next
biennium. Accordingly, the department has selected the option
of basing the proposed rules in large part upon the medicaid
rules that were in effect prior to MHAP, with particular changes
necessary to address the circumstances of the interim system and
changes in medicaid systems and processes that have occurred
since MHAP implementation.

Given the complexity and scope of the task of implementing a
comprehensive statewide system of mental health services for
medicaid and other low income individuals, the department
believes that the only feasible option is to implement a system
of coverage and reimbursement similar to the medicaid system in
place immediately prior to MHAP implementation. This optien
allows the department to adopt systems and processes familiar to
the department, providers and consumers. The department
believes that this is the only option that can be successfully
implemented by July 1, 1999,

The department intends that the programs established under the
proposed rule changes will be implemented on a temporary interim
basis. The department anticipates that it will be working over
the course of the next 15 months to establish a new mental
health managed care system under the final version of a proposal
currently under consideration in the Montana legislature.

The proposed rules establish both medicaid and MHSP coverage of
mental health services. The proposed rules specify the mental
health services that will be covered under medicaid and MHSP,
the requirements and limits applicable to various medicaid and
MHSP mental health serviceg, the rates to be paid for particular
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medicaid and MHSP mental health services, copayments required
for medicaid and MHSP eligible individuals, recipient and
provider grievance, reconsideration and hearing rights under
MHSP, eligibility requirements for individuals to receive
services under MHSP and other program definitions and
requirements.

The department considered the option of developing a completely
separate system for providing mental health services coverage to
low income individuals not eligible for medicaid. However, the
department did not select this approach because sufficient time
wag not available to fully consider or develop such a system and
because such an approach would be inefficient for the
department, providers and consumers. There are significant
advantages to adopting a program as similar as possible to the
proposed medicaid system. Ac¢cordingly, the department has
selected the option of proposed rules that apply the same
requirements, procedures, rates and other rules to both medicaid
and non-medicaid mental health service coverage insofar as
practicable. Although complete uniformity between the two
programsg is not possible for various reasons, the department
believes that the proposed rules minimize unnecessary
differences between the programs and unnecessary dupllcatlon in
paperwork or other requirements.

The department weighed several reimbursement methodologies,
including those in effect for providers prior to MHAP
implementation, those currently used by MCP to reimburse
providers, and those currently in effect for medicaid providers.
In several cases the first and last of these are identical. In
gsome cases the present methodology for MCP and for medicaid are
identical. The department examined a number of options for
gsetting reimbursement rates for services under the proposed
rules. Several facility- or provider-specific methodologies
were utilized for both medicaid and non-medicaid mental health
services prior to implementation of the MHAP. The department
determined that these methodologies were overly complicated and
would require the accumulation and analysis of data that would
be burdensome to both the providers and the department and would
not allow for a sufficiently timely process. The department is
proposing rates that will be uniform across any given provider
type 1in order to eliminate inequities that existed in
reimbursements prior to MHAP and to promote the efficient
delivery of services within the constraints of the available
budget .

Within each provider type, the department contemplated a range
of possible reimbursement rate options. All rate decisions were
made to be as consistent as possible, considering changes in the
billing and reimbursement methodology, with the medicaid rates
that were in effect prior to the MHAP while taking into
consideration the present reimbursement rate being paid te that
provider type by Montana Community Partners, The final
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determinant of the rates specified in the proposed rules was the
need for the mental health program to operate within
appropriated funding levels while avoiding future reductions in
either services or eligibility, The proposed reimbursement
rates will provide reimbursement consistent with efficiency,
economy and quality of care and sufficient to provide access to
services for covered individuals, while allowing for coverage of
the widest possible array of services within available funding.

In all cases, the department determined that the billing and
payment processes currently in place for the Montana medicaid
program would be used. This promotes consistency between
provider types, reduces confusion, and precludes expensive and
time consuming systems changes for both providers and for the
department’s fiscal intermediary.

Medicaid_service coverage. With the establishment of MHAP, the

administrative rules applicable to medicaid were amended to
exclude coverage of mental health services. Rules providing for
medicaid coverage and reimbursement of mental health servicesg
were repealed, and various rules were amended to eliminate
referenceg to excluded mental health services. Under MHAP,
mental health services were provided to both medicaid and other
low income recipients under the MHAP rules codified at ARM title
46, chapter 20.

The proposed changes to 46.12.501, 46.12.502, 46.12.514,
46.,12.1713 are necessary to assist persons with mental health
needs, The changes remove language specifically excluding
medicaid coverage of mental health services, and to include
covered mental health service categories in the list of medicaid
covered services in 46.12.501.

The department considered service coverage options providing for
more restrictive as well as less restrictive coverage than was
provided under medicaid prior to MHAP implementation. The
department did not select the option of restricting coverage
beyond pre-MHAP coverage because it believed that at least the
pre-MHAP array of services was necessary to adequately meet the
needs of recipientg needing mental health services.

The department also considered providing more services than were
provided under the pre-MHAP medicaid program, such as coverage
of inpatient psychiatric services to children in freestanding
peychiatric hospitala and coverage of a wider array of community
treatment services. The department did not select coverage of
inpatient psychiatric services to children in freestanding
psychiatric hospitals because the high cost of such services
would consume a disproportionate share of available funding and
would require corresponding reductions in other services
categories affecting a significant number of recipients.

Other services that could have been covered for medicaid
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eligible individuals under MHAP are not proposed for coverage
because sufficient appropriations are not available to cover
them or they cannot be provided under federal medicaid service
categories. Accordingly not all services that could have been
covered under MHAP are included in the proposed list of medicaid
covered services.

The department selected the option of covering the categories of
covered mental health services covered under medicaid prior to
MHAP, with coverage of certain additional community services
provided by mental health centers. The department recognizes
that one advantage of MHAP was greater flexibility to provide
gervices based upon individual needs rather than rigid service
categories. The department intends to maintain a degree of
coverage flexibility beyond the pre-MHAP coverage categories by
submitting state plan amendments to allow coverage for mentally
111 adults of community-based psychiatric rehabilitation and
support, and multi-disciplinary discharge treatment planning, as
well as the therapeutic components of adult foster care and
mental health group home servicegs. The proposed rule proposes
medicaid and MHSP coverage of these services as mental health
center services. If the state plan amendments are approved, the
department will retain coverage of these services for medicaid
eligible individuals. If state plan amendments are not
approved, the department will consider providing discretionary
coverage of these services under MHSP for medicaid eligible
individuals.

The department has proposed, within the constraints of program
requirements and available funding, an array of mental health
services that it believes will address the needs of consumers.
This proposal contains the department’s best current estimate of
the array of services that can be covered and funded under the
interim system. The department does not consider the proposed
array of services under medicaid or MHSP to be conclusive or
final, and invites comment regarding the service coverage to be
provided. The department also invites comment regarding what
other mechanisms might be employed so that services can be
offered without incurring costs in excess of available
appropriations.

Hospital mental health services. The proposed changes to ARM
46.12.506, 46.12.507 and 46.12.508 are necessary to assist
perscns with acute mental health needs. These amendments
provide medicaid coverage of psychiatric partial hospitalization
services and coverage of psycholegist and psychological testing
services in the outpatient hospital setting. The proposed rule
generally reinstates this coverage as available prior to MHAP,
and provides for reimbursement at the pre-MHAP medicaid rates.
The scope and definition of partial hospitalization services is
generally the same as before MHAP, and additional details are
set forth in the department’s medicaid partial hospitalization
policy, available upon request from the department’s Health
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Policy and Services Division.

Propoged ARM 46.12.508(11) (d) (i) is necessary to impose a limit
of one visit per week upon the number of separately billable
psychiatric physician visits for recipients in partial
hospitalization programs. This limit is necessary to prevent
abuse of the separate billing opportunity for physician visits
in this setting and to assure the cost effective use of the
fundg available for coverage of mental health services. The
department believes that the services necessary for recipients
can be provided within this limit by the physician and by other
staff under the physician’s direction.

The proposed partial hospitalization rates are the pre-MHAP
medicaid rates inflated by 3% to account for cost increases.

Residential treatment services. Rules XII through XVII are

necessary to assist persons needing mental health treatment in
a residential setting. The proposed rules establish medicaid
coverage and reimbursement of residential treatment sgervices.
The definition and scope of this medicaid service coverage and
the provider participation requirements are the same as prior to
MHAP. As before MHAP, medicaid will not cover inpatient
psychiatric hospitalization in freestanding psychiatric
hospitals.

Reimbursement for residential treatment services provided by in-
state facilities will be a single statewide prospective rate of
$262,71 per patient day. At the time MHAP was implemented,
medicaid reimbursement for residential treatment services was
made under a facility-specific prospective rate per patient day,
but was midway through a transition to a single statewide per
diem rate. The proposed reimbursement rate adopts the statewide
rate approach, proposing a rate that is the average of specific
facility rates in effect immediately prior to implementation of
MHAP. The adoption of a single specific rate for the
anticipated interim period renders unnecessary adoption of the
complicated rate methodology and cost reporting and settlement
rules that were used prior to MHAP.

As before MHAP, the per diem rate is a bundled rate and covers
all services, therapies and items related to the patient's
psychiatric condition while the patient is admitted to the
residential treatment facility, except as specified in the rule,
Proposed Rule XIV (4) (a) (i) is necessary to impose a limit of
one visit per week upon the number -of separately billable
psychiatric physician visits for recipients in residential
treatment facilities, This limit is necessary to prevent abuse
of the separate billing opportunity for physician visits in this
setting and to assure the cost effective use of the funds
available for coverage of mental health services. The
department believes that the services necessary for recipients
¢an be provided within this limit by the physician and by other
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staff under the physician’s direction.

Rule XVII is necessary to ensure that reimbursement is made only
for medically necessary services. The proposed rules specify
the department’s authority regarding utilization review and
inspection of care in residential treatment facilities, and to
establish the federally mandated certificate of need
reguirements. Prior to MHAP, residential treatment sgervices
were subject to a utilization review process separate from other
service categories. Under the proposed rules, residential
treatment services will be subject to prior authorization by the
department’s utilization review contractor under Rule I. The
department does not anticipate that a separate contractor or
utilization review process will be established for residential
treatment services during the interim period.

Ingtitutions for Mental Disease. Proposed Rules XVIII through
XXIV are necessary to assist persons needing institutional
treatment.. The proposed rules establish medicaid coverage and
reimbursement of services provided in institutions for mental
diseases (IMD) for personsg over age 65. The definition and
scope of this medicaid service coverage and the provider
participation requirements are the same as prior to MHAP.
Federal medicaid law prohibits reimbursement of services
provided in IMDs except for persons age 65 or over in an IMD (in
Montana, the nursing facility unit at Montana State Hospital and
Montana Mental Health Nursing Care Center at Lewigtown), or
persons under age 21 in inpatient psychiatric facilities (in
Montana, residential treatment facilities).

Reimbursement for IMD services provided to persons age 65 or
over will be a prospective rate of $350 per patient day for the
nursing facility unit at Montana State Hospital and $§150 per
patient day for high acuity and $100 per patient day for low
acuity for the Montana Mental Health Nursing Care Center at
Lewistown. At the time MHAP was implemented, medicaid
reimbursement for IMD services was a per diem rate determined
retrospectively based upon the providers’ actual costs.
Providers were reimbursed an interim rate and rates were settled
after filing of cost reports. The adoption of the sgpecific
rates in effect prior to MHAP renders unnecessary adoption of
the complicated rate methodology and cost reporting and
settlement rules that were used prior to MHAP. As was the case
before MHAP, providers will be permitted to bill in addition for
separately billable items as provided in ARM 46.12.1245.

Therapeutic Youth Group Home and Family Care Services. The
proposed changes to 46.12.516 and 46.12.517 are necessary to
assist persons needing therapeutic youth group home and family
care services. The proposed amendments provide medicaid
coverage of the therapeutic component of therapeutic youth group
home services and therapeutic¢ family care services. Medicaid
will cover only the therapeutic component of these services, and
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under federal restrictions cannot cover the room and board
portion of these services. For children in state custody who
are placed in these levels of care, room and board will be paid
outside medicaid and MHSP by the department’s child and family
services division (CFS). Room and board in these service
settings will not be covered under medicaid or MHSP.

The therapeutic component of therapeutic youth group home and
family care services will be covered by medicaid according to
requirements similar to those that existed prior to MHAP. In
contrast to pre-MHAP coverage, these services must be prior
authorized in accordance with Rule I by the department’s mental
health services utilization review contractor, rather than by
CFS. For purposes of this prior authorization, the particular
medical necessity criteria for these services that were codified
in CFS rules prior to MHAP are included in the proposed medicaid
rules to specify the degree of need that must exist to access
these services. '

CFS will not perform prior authorization for these services, and
no contract with CFS is required for medicaid or MHSP coverage
of these services. CFS may in its discretion contract for the
provigsion of these services outside medicaid or MHSP. The
proposed changes to ARM 37.37.105 and 37.37.303 are necessary to
replace references to MHAP with references to medicaid and MHSP.

The proposed changes to ARM 46.12.517 are necessary to specify
the reimbursement rates for the therapeutic component of these
services. The proposed reimbursement rates are $156 per patient
day for the therapeutic component of intensive level therapeutic
youth group home services, $84.16 per patient day for the
therapeutic component of campus based or moderate level
therapeutic youth group home services, $§59.27 per patient day
for the therapeutic component of intensive level therapeutic
family care services and $39.75 per patient day for the
therapeutic component of moderate level therapeutic family care
services. These rates are based upon the rates in effect prior
to MHAP implementation adjusted for subsequent medicaid provider
rate increases.

Mental health center gervices. Proposed Rules XXXVIII through

XLI are necessary to provide for medicaid coverage and
reimbursement for those persons needing mental health center
services. These services will be reimbursed under a category
of services separate from clinic services. The proposed changes
to 46.12.570 are necessary to specify that mental health center
services are not reimbursed as clinic services, as they were
prior to MHAP.

Mental health center services may be provided by facilities
licensed by the department as a mental health center. For
purposes of medicaid coverage and reimbursement, all services
must be provided in accordance with applicable 1licensure
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requirements and the requirements of the proposed rules.
Medicaid covered mental health center services include adult day
treatment, child and adolescent day treatment, community-based
psychiatric rehabilitation and support, and multi-disciplinary
discharge treatment planning, and the therapeutic components of
crisis intervention services, foster care for mentally ill
adults and mental health group home services. Mental health
centers and their staff may also provide case management
services according to proposed Rules XXV through XXXVII, but to
do 80 must enroll asg case management service providers.

Practitioners (physicians, mid-level practitioners, licensed
clinical psychologists, licensed clinical social workers and
licensed professional counselors) and mental health centers will
be required to enroll individually and directly in the
appropriate medicaid category of service. Generally, the mental
health centers will not be reimbursed for practitioner services
as mental health center gervices. Practitioners employed by or
under contract with a mental health c¢enter may assign their
medicaid payments to the mental health center, but their
services will be reimbursed only as provided in the proposed
rules.

The proposed rules will permit the mental health center to elect
to either include practitioner services for purposes of billing
for mental health center services, as permitted by the proposed
mental health center services rules, or to not include the
practitioner services as mental health center services and to
have the practitioner bill under their respective category of
service, as permitted by the rules applicable to the particular
service, However, the same practitioner services cannot be
billed as both mental health services and as services under the
practitioner’s category of service. Except as separate billing
is permitted by the rules, the mental health center
reimbursement provided in the rules covers and includes all
services provided by the mental health center and its gtaff.

The proposed rules include documentation requirements that for
day treatment services are more extensive than required by
licensure rules. For day treatment services, the proposed ruleg
require that the provider make and maintain attendance records
and daily notes concerning the recipient’s participation and
progress in the program. These requirements are necessary to

" assure that recipients. are actually in attendance and
participating in a service that will achieve the goals of the
program.

For day treatment services, the proposed rules alsgo require
attendance for minimum numbers of hours in order to receive
either half-day or full-day reimbursement. In addition, day
treatment services will be limited to 15 treatment days per
month for adults and 20 treatment days per month for children
and adolescents. These limits are necessary to enable the
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department to cover the widest possible array of mental health
services for the greatest number of needy individuals.

Reimbursement for mental health center services is according to
a schedule of fees for defined units of service. These rates
are based upon the rates in effect prior to MHAP implementation,
where available, and upon the department’s assessment of the
reimbursement level sufficient to ensure adequate access to
services consistent with the need to assure the availability of
the broadest posgible array of mental health services.

Poychologist, Social Worker and Professional Counselor Services.

Proposed Rules III through V, VI through VIII, and IX through
X1, respectively, are necessary to assist personsg needing mental
health services in non-residential settingas. The proposed rules
provide for medicaid coverage and reimbursement. of licensed
clinical psychologist services, licensed clinical social worker
services and licensed professional counselor services.

Services in each of these three categories will be limited to
services that are within the scope of practice permitted under
state licensure law and that are included on the department’'s
ligt of covered CPT codes for each gservice category. The lists
of covered CPT codes are incorporated by reference in the
regpective rules for each service category, and copies of these
lists are available upon request from the department’s Addictive
and Mental Disorders Division.

Some of the limitations that were imposed on these services
under medicaid prior to MHAP are included, as they are
congidered necesgsary to assure that service utilization is
necessary and appropriate. However, the 22 hour annual limit
has not been included in this proposal. The 22-hour limit was
difficult for providers to follow and for the department to
administer and enforce, Under the proposed rules, service
utilization will be reviewed and controlled under the prior
authorization and review procedures that will be established
pursuant to Rule I.

Reimbursement of licensed clinical psychologist services,
licensed <c¢linical social worker services and licensed
professional counselor services will be at 59%, 47% and 47%
respectively of the reimbursement determined under the resource
based relative value scale (RBRVS) methodology provided in ARM
46.12.502A. The proposed changes to ARM 46.12.502A are
necessary to include these services in the list of services
reimbursed under the RBRVS methodology set forth in that rule.

This reimbursement methodology is consistent with the
methodology in effect for all other practitioners under the
Montana medicaid program and will not require these providers to
modify their current billing procedurea. Use of CPT codesg will
allow providers a greater range of reimbursable service than
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would be possible utilizing the "local codes" in effect prior to
MHAP implementation while allowing the department to make
comparigsons with MHAP data. The rates specified are designed to
be consistent with the level of reimbursement paid to most
providers prior to MHAP implementation while considering the
present. MHAP rates.

Case management services. The proposed changes to ARM
46.12.1902 and proposed Rules XXV through XXXVII are necessary
to assist persons needing intensive case management services and
care coordination services, The proposed rules provide for
medicaild coverage and reimbursement of case management services
for adults with severe disabling mental illness (SDMI) and youth
with serious emoticnal disturbance (SED). Under the proposed
rules, these services will be available on a statewide basis.

For both SDMI adults and SED youth, the proposed rules will
provide coverage of two categories of case management services -
intensive case management and care coordination case management
services. The components of services covered under both
categories is the same ag covered under pre-MHAP medicaid rules.
The differences between the two case management categories are
the providers that may provide the service and the intensity of
the service. Intengive case management may be provided only by
a licensed mental health center, which must enroll as a case
management service provider.

The less intensive care coordination services may be provided by
a licensed mental health center or by cliniciansg, such as

physicians, mid-level practitioners, psychologists, social
workers and professional counselors. To obtain medicaid
coverage and reimbursement, practitioners must enroll in the
program as a case management service provider. The care

coordination category is designed to provide a flexible approach
for patients whose condition does not require the degree of
involvement provided by intensive case management, but who need
a minimal level of case management service. The wvarious
practitioners may provide needed care coordination services, or
otherwise are expected to contact a mental health center or
other provider who can provide the more intensive service. Care
coordination services are limited to 4 hours (16 15-minute
units) of service per month per recipient.

For both categories of case management services, the provider
must make and maintain narrative documentation to support the
services provided. For intensive case management services, care
must be provided in accordance with a case management treatment
plan and according to applicable licensure requirements. For
intensive case management, case workers cannot have a case load
that exceeds 22 clients for adults or 20 clients for youth at

any given time. Services must be provided according to the
recipient’s individual need, but must include at a minimum 3
face to face contacts per month. These requirements are
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necessary to assure that recipients receive a sufficient degree
of attention and service, and that the services are supported
and demonstrated by documentation.

Case management reimbursement rates are based upon a monthly
rate for intensive case management services and based upon a 15
minute unit of service for care coordination services, for
either individual or group sgervices. This approach is
consistent with the current MCP methodology and is preferred by
providers in that it offers greater flexibility and eliminates
unnecessary paperwork., The rates specified are designed to be
consistent with the level of reimbursement paid to most
providers prior to MHAP implementation. while considering the
present MHAP rates.

Medicaid freedom of choice. The propogsed change to ARM
46.12.202 is necessary to reinstate the same degree of {reedom

of choice of providers that existed prior to MHAP. - The waiver
under which MHAP is operated includes a waiver of the federal
medicaid freedom of choice provisions, and with the expiration
of the waiver medicaid freedom of choice must be reinstated. As
was the case prior to MHAP, the recipient’s right to choose a
provider will be subject to applicable medicaid requirements,
e.g., the provider must be enrclled in the medicaid program and
must comply with applicable prior authorization, service and
billing requirements.

Medicaid copayments. The proposed changes to ARM 46.12.204 are
necessary to assist the department in providing mental health
services within its limited legislative apprepriation. The
proposed amendments specify the copayments applicable to
categories of mental health services that will be provided under
medicaid. The proposed copayments are nominal in amount and
gimilar to the copayment amounts in effect prior to MHAP. In
addition, the proposed chandges to ARM 46.12.204(1) (§) and (k)
are necessary to provide for separate copayment provisions for
public health clinics. Public health clinic services are
reimbursed as a separate category, subject to a $.50 per service
copayment and other clinic services are subject to a $1.00 per
visit copayment.

Miscellaneous medicaid changes. The proposed changes to ARM
46.12.1708 are necegsary to remove language that differentiates

between physical health and mental health visits in federally
qualified health centers and rural health clinics. This
distinction was necessary under MHAP because medicaid paid these
facilities only for physical health serviceg, and not for mental
health services. The distinction will not be necessary under
these rules because medicaid will pay these providers for both
physical and mental health services. The proposed changes to
ARM 46.12.4810 are necessary to replace references to MHAP with
references to the current program names. The proposed changes
to ARM 46.12.5007 are necessary to update service category namesg
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and rule references.

Mental Health Serviceg Program (MHSP). The proposed changes to
ARM 46.20.103 through 46.20.126 are necessary to eliminate the
MHAP program and replace it with a program of mental health
gervice coverage paid on a fee for service basis for certain
eligible low income individuals. MHSP will provide coverage and
reimbursement of mental health services only for individuals who
are not eligible for medicaid.

The department desires to provide the widest array of services
to the greatest number of needy individuals under this program,
within available appropriation levels, The department has
proposed as broad an array of service coverage as it currently
believes possible., The department invites comments regarding
service coverage and will consider coverage of additional
categories within the limits of available funding.

To make the most efficient and effective use of available funds
to provide the services most needed to the individual most in
need, it is necessary to jmpose some limits on the categories of
services available, the amount of services available within
covered categories and otherwise to limit various aspects of the
program,

MHSP is not an entitlement program and the establishment of the
program and' the services offered does not entitle any
individual, provider or other person or entity to eligibility,
to any type, amount or level of service, to participate in the
program, or to receive any particular number of patients or
amount of reimbursement. While the department has offered the
widest service coverage it considers possible, actual service
utilization or other factors arising after program
implementation  may require adjustments in eligibility
requirements, the number of individuals that c¢an be served under
the program, the services that will be covered, the
reimbursement rates that will be paid, the number of providers
that will be enrclled or other aspects of the program.

MHSP eligibility. The proposed amendments to ARM 46.20.106 are
necessary to provide mental health services for low income
persons not eligible for medicaid. The proposed amendments
specify the eligibility requirements for the MHSP, 1In setting
parameters for non-medicaid eligibility for the interim program
described in the proposed rules, the department examined several
options, including a higher income 1limit and a resource
limitation. Due to budgetary constraints and to achieve the
benefits of simplicity and stability for the people presently
served under MHAP, the department determined to maintain
eligibility criteria and procedures consistent with the present
MHAP non-medicaid eligibility process.

. To be eligible, an individual must be an adult with severe
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disabling mental illness or a youth with serious emotional
disturbance, and the individual must have total family income at
or below 150% of the federal poverty level, without regard to
other assets or financial circumstances. The proposed rules
follow the MHAP rules regarding what is considered income.
Adoption of these eligibility rules are necesgsgary to assure
continuation of service for individuals already enrolled in MHAP
and receiving services.

The eligibility category for state facility residents is not
continued because services at Montana State Hoaspital and the
Montana Mental Health Nursing Care Center will be funded
directly through by the sgtate rather than through the MHSP.
This will not result in an interruption of services to residents
of these institutions. These services will be funded by
appropriations and/or collections under existing state law from
regidents able to pay and from liable third parties.

Only persons ineligible for medicaid and who otherwise meet
eligibility requirements will be eligible under the MHSP. As a
condition of eligibility, an individual must apply for and be

denied medicaid eligibility, have a pending medicaid
application, or must be ineligible because the individual is an
inmate in a public institution. For otherwise eligible

individuals, MHSP coverage will be available while a medicaid
application is pending. If a person obtains services under the
plan and is later determined eligible for medicaid for this
period, the provider may be required to refund the plan payment
and bill medicaid. The department is considering whether an
alternative approach can be fashioned that would not require a
refund and rebilling for these services, and if a satisfactory
process can be identified will revise this provision in the
final adoption notice. These requirements are necessary to
maximize the benefit of funding available for the non-medicaid
portion of the plan, by assuring that medicaid is used where
available under applicable requirements.

MHSP eligibility will be determined by the department or its
county human services offices. For purposes of the transition
from MHAP to MHSP, the department intends te rely initially upon
eligibility determinations made under MHAP for those persons who
remain MHAP eligible as of June 30, 1999. Eligibility may be
redetermined at any time and will be redetermined no more than
one year after the last determination was made. Individuals
must notify the department within 30 days of any changes in
income or family composition that would affect eligibility. The
proposed rules regarding provisions are necessary to assure
continuity of eligibility during the transition period. A
complete redetermination of eligibility for purposes of the plan
would be difficult to complete within the available time, and
could cause interruptions in service.

Member copayments. The proposed amendments to ARM 46.20.120 are
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necessary to ensure services for persons within 150% of the
federal poverty level and at the same time allow the program to
keep expenditures within the amounts appropriated by the Montana
legislature. The proposed amendments specify copayments
applicable to services under the MHSP. Copayments will be no
more than $10 per outpatient service, no more than $10 (or the
amount of the prescription) for each prescription filled, and no
more than $50 for each inpatient admission. Depending upon
service utilization and the availability of funding, the
department may reduce these copayment amounts by notifying
providers and consumers of the reductions. Based upon the
funding available, copayments higher in amount than charged to
medicaid recipients will be necessary to allow coverage of an
adequate array of services.

For non-medicaid recipients, the department has received
substantial public comment on previously-proposed copayment and
premium requirements. On balance, sentiment has favored
recipient financial participation. Copayment is less burdensome
for the recipient and the department while being less likely to
deter persons with a mental illness from seeking needed
services. Collection of copayments will allow the department to
fund a wider array of services, including a limited pharmacy
benefit, within the funding appropriated for mental health
services.

Covered services. The proposed amendments to ARM 46.20.114 are
necessary to specify the services that will be covered under the
MHSP. Covered services include those listed in the rule when
medically necessary to treat a covered diagnosis, and the list
of covered diagnoses remains the same as under MHAP for non-
medicaid eligible individuals. The proposal includes a wide
array of outpatient services, including mental health center
services, partial hospitalization, and psychotropic medications,
and also includes residential treatment services, and the
therapeutic component of therapeutic youth group homes and
therapeutic family care. The department also contemplated
additional services for the non-medicaid population but
determined it was not possible to further expand the array of
services to be provided within the anticipated available
funding. As one option, the department considered an array of
mental health services much more attenuated than is presented in
the proposed rules. The department originally proposed limiting
non-medicaid reimbursed mental health services to those gervices
provided to this population prior to the MHAP in order to ensure
expenditures will not exceed appropriated funding. That option
would have precluded reimbursement of all out-of-home services
and prescription drugs. The department believes, however, that
it will be possible to fund essentially all of the services
provided to non-medicaid eligible MHAP members, with the
exception of acute inpatient services, within the appropriation
currently specified in HB2. The department bhelieves it has
proposed the most extensive coverage possible under available
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funding, but invites comment regarding the proposed list of
covered services.

Services under the MHSP must be provided according to the
requirements applicable to the same category under medicaid.
General medicaid requirements and wmedicaid requirements
applicable to particular service categories apply to services
under the plan except where otherwise specified. Overpayments
and instances of fraud and abuse will be handled according to
the corresponding medicaid requirements and processes, and
providers will be entitled to notice and hearing regarding
overpayment and sanction determinations. Application of
medicaid requirements to services under the MHSP is necessary to
standardize requirements, avoid unnecessary duplication of
systems, processes and provider requirements, and to enable the
department to establish a system within existing time and
funding limitations.

Provider requirements and reimbursement. The proposed
amendments to ARM 46.20.110 are necessary to specify the
requirements that must be met by providers to participate in the
MHSP. To participate in MHSP, providers must be enrolled in
medicaid for the same category of service and must also sign an
agreement for enrollment in the MHSP, The enrollment
requirements and process are the same as for medicaid.
Providers already enrolled as medicaid providers will be
required merely to sign an addendum to their medicaid provider
agreement in order to enroll. Application of medicaid provider
requirements to the MHSP is necessary to standardize
requirements, avoid unnecessary duplication of systems and
processes, and to enable the department to establish a system
within existing time and funding limitations.

Reimbursement for services provided to MHSP eligible individuals
will be the same reimbursement available under the proposed
medicaid rules. Medicaid rules regarding claims submission,
third party liability and payment in full will also apply.
Claims will be gubmitted to and processed by Consultec, the
medicaid <claima processing agent. Use of the medicaid
reimbursement and claim provisions is necessary to avoid
unnecessary duplication of effort and to insure the same level
of access to services for eligible members under both programs.
Use of medicaid rules will avoid requiring providers, department
staff and department contractors having to develop and learn new
gystems, rules and processes. Providers are generally familiar
with many these rules, which will facilitate a smooth transition
from the MHAP program to the fee for service program.

Definitions. The proposed amendments to ARM 46.20.103 are
neceggary to conform the MHSP definitions to the program changes
discussed above. In addition, the proposed amendment to ARM
46.20.103(3) (d) is necessary to add the Boulder River School,
which is the girls correctional facility corresponding to Pine
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Hills, and delete Montana youth alternatives from to the list
of detention and correctional facilities in which members are
not covered.

The proposed amendments to ARM 46.20.103(7) and 46.20.103(18)
are necessary to take into account rising costs of living. The
proposed amendments update the Federal Poverty Level to the most
current federal publication. The proposed amendments to
46.20.103(10) is necessary to apply the medicaid definition of
medical necessity to the MHSP, so that a single definition
applies to both programs, in order to aveid conflicting and
inconsistent definitions.

The proposed amendments to ARM 46.20.103(15) (d) are necessary to
clarify that a youth does not meet the definition of seriously
emotionally disturbed if the primary problem is one of a
developmental disability, substance abuse, sex offender or
criminal nature. This is necessary to assure that services are
provided only when medically necessary to treat psychiatric or
mental health needs, rather than physiological, social or other
problems.

Prior Authorization and Review of Services. The interim mental
health services system established under the proposed rule
changes is not a managed care system. However, under the
proposed system the department generally will require prior
authorization of mental health services and may review the
necessity of mental health services prospectively or
retrospectively. Rules I and II are necessary to impose prior
authorization and related requirements on services under
medicaid and MHSP.

The department contemplated several options in determining how
to ensure that services under the proposed rules would be
provided to those most in need and would be the most effective

use of public funds. Among the options examined were the
possibility of having no restrictions on services beyond the
criteria that the services be medically necessary. Prior

experience in the fee-for-service arena has demonstrated the
futility of this approach in precluding the delivery of
unnecessary and ineffective services, and such a course would be
irresponsible on the part of the department.

The department considered establishing a system of uniform, a
priori limitations such as the limit of twenty-two hours of
outpatient treatment per fiscal year that was in effect for the
medicaid program prior to the MHAP, Such a system is
irrational, does not consider individual circumstances, is
difficult both to comply with and to administer, and is largely
ineffective in ensuring the most appropriate use of limited
mental health funds.

Consequently, the department will jmplement a utilization review
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sygtem for mental health services as provided for in the
proposed rules.

The department will operate a prior authorization program
through a contract with an established Montana review
organization, All services will be subject to authorization,
but the department may designate various services by
notification to providers and consumers for which prior
authorization will not be required. This system is contemplated
to include required prior authorization for all out-of-home
placements, continued care reviews for those same services, and
selective retrospective review of the medical necessity and
effectiveness of outpatient services. All sgervices will be
subject to retrospective review for compliance with medical
necessity, documentation and other program requirements.
Providers and consumers will be notified in writing of the
applicable procedures, clinical guidelines that will be used to
evaluate authorization requests, and grievance and
reconsideration procedures.

The proposed changes to ARM 46.12.509 are necessary to include
medicaid covered hospital mental health services to the list of
hospital services subject to prior authorization by the
department’s designated review organization. The provisions of
this rule are intended to work in conjunction with the
provisions of Rule I to require a single prior authorization
process for hospital mental health services.

In addition, the department or its contractor may require
providers to report outcome data or measures regarding mental
health @gervices, after - determining in consultation with
providers and consumers the data or measures to be requested.

The prior authorization and related requirements imposed by and
to be established under Rules I and II are necessary to assure
that only medically necessary and appropriate services are
covered and reimbursed with scarce public funds.

Grievanc econsideration and eal, The department will
require that its utilization review contractor provide timely,
written notice to consumers and providers of authorization
determinations and applicable grievance or reconsideration
procesges. The primary avenue for consumers and providers to
obtain review of adverse decisions will be a grievance process
that the department will require its mental health utilization
services contractor to provide. The department will require
that the process be specified in writing and made available to
consumers and providers.

If the grievance and reconsideration processes available through
the contractor do not resolve the issue, further review is
available depending upon whether the issue arises under medicaid
or the MHSP. If the issue arises under medicaid, the same
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administrative review and hearing rights will be available as
under the medicaid program generally. This includes the right
to administrative review and a contested case hearing. For
gervices provided under medicaid, the proposed rule changes
provide the same provider administrative review and hearing
rights as under medicaid generally.

In this regard, the proposed changes toc ARM 46.2.202, 46.12.509A
and Rules XVI and XXIV are necessary to re-establish medicaid
administrative review and hearing procedures for residential
treatment centers and/or institutions for mental diseases.

The proposed amendments to ARM 46.20.123 are necessary to
specify the notice and reconsideration rights available to MHSP
members. Members must be notified of any decision denying
eligibility or authorization of services. After exhausting any
available grievance and reconsideration procedures with the
review contractor, the member may request an informal

reconsideration process. The purpeose of thig process is to
assure that decisions are not based upon mistakes or
misunderstandings regarding the facts of the case. However,

congistent with the nature of the program as a non-entitlement
program, the proposed rule does not extend the right to formal
litigation-type hearing procedures. In addition, payment will
be made only for authorized services, and payment will not be
made during the pendency of a grievance or reconsideration.

These provisions are necessary to assure that members have an
opportunity to correct mistakes by the department or its
contractor and present their response to the decision at issue.
However, formal hearing procedures are not proposed because the
program does not entitle a member to eligibility or benefits.

The proposed amendments to ARM 46.20.110 are necessary to
specify the reconsideration and hearing right available to
providers under the MHSP. Consistent with the provision that the
MHSP does not create entitlement to services or other benefits,
the proposed rule provides for an informal reconsideration
process rather than formal contested case hearings for providers
with respect to denial of enrcllment, denial of service
authorization and related issues. The proposed rules do provide
for administrative review and contested case hearings if payment
to a provider is denied after the department or its agent have
authorized services for an eligible member. This provision is
necessary to assure that providers will be willing to provide
services in reliance upon service authorizations. In addition,
notice and hearing rights are included for providers in the
event of an overpayment determination or imposition of sanctions
based upon alleged program fraud or abuse. This provision is
necessary to protect providers' interests in payments received
and regarding the adverse effect of fraud and abuse allegation
upon their reputation interests.
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Copies of this notice are available from all local county human
services offices. The medicaid advisory council has been
notified of the proposed changes.

The estimated budgetary impact of these proposed rule changes
are as follows. Total wedicaid expenditures for FY 1998 were
approximately $48,304,979 and for FY 99 are expected to total
approximately $49,500,000. Under the propsced rules,
expenditures for medicaid mental health services for FY 2000
will be approximately $49,230,243, including 513,705,700 in
gtate general funds and $35,524,543 in federal funds and for FY
2001 will be approximately $51,602,747, including $14,046,268 in
gtate general funds and $37,556,479 in federal funds. Funds
expended for services to non-medicaid eligible individuals in FY
1998 were $25,030,716, which includes $871,537 in mental health
block grant funds. The department estimates expenditures for
gervices to non-medicaid eligible individuals in FY 2000 in the
amount of $25,762,228, which includes $871,537 in mental health
block grant funds, and for FY 2001 526,014,829, which includes
$871,537 in mental health block grant funds.

4. The proposed rules and amendments will become effective
July 1, 1999 and will apply to services provided on or after
July 1, 1999. The proposed rules and amendments do not apply to
pervices provided before July 1, 1999.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0Q. Box 4210, Helena, MT 59604-4210, no later than
May 20, 1999. The Department also maintains listg of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.

6. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

D Irn (e Z:'ff"
Rule Reviewer Director, Publi# Health and

Human Services

Certified to the Secretary of State April 9, 1999.
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BEFORE THE DEPARTMENT QF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of 46.12.502A,
46.12.515, 46.12.517,
46.12.541, 46.12.542,

) NOTICE OF PUBLIC HEARING

)

)

)
46.12.806, 46.12.915, }

)

)

)

)

ON PROPOSED AMENDMENT

46.12.1005, 46.12.1015 and
46.12.1025, pertaining to
resource bagsed relative value
scale (RBRVS)

TO: All Interested Persons

1. On May 13, 1999, at 9:30 a.m., a public hearing will
be held in the auditorium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the proposed amendment of the above-stated rules.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
May 3, 1999, to advise us of the nature of the accommodation
that you need, Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

46 .12.502A RESOURCE BASED RELATIVE VALUE SCALE (RBRVS)
REIMBURSEMENT FOR SPECIFIED PROVIDER TYPES (1) through (1) (d)
remain the game.

{e) "Resource based relative value scale (RBRVS)" means
the most current version of the medicare resource baged relative
value scale contained in the physicians’ medicare fee schedule
adopted by the health care financing administration of the U.S.
department of health and human services and published in the
Federal Register annually, as amended through
November 2, 1998 which is hereby adopted and 1ncorporated by
reference. A copy of the medicare fee schedule may be obtained
from the Department of Public Health and Human Services, Health
Policy and Services Divigion, 1400 Broadway, P.0O. Box 202951,
Helena, MT 59620-2951. The RBRVS reflects RVUg for estimates of
the actual effort and
expense invelved in providing different health care gervices.

(1) (f) through (2) (o) remain the same.
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(3) Except as set forth in (8), (9) and (10) the fee for
a covered service provided by any of the provider types
specified in (2) is determined by multiplying the relative value
units determined in accordance with (7) by the conversion factor
specified in (4), and then multiplying the product by a factor
of one plus or minus the applicable policy adjustor as provided
in (5), if any; provided, however, that rates for procedure
codes included in the conversion to the RBRVS reimbursement
methodology are: .

(a) for state fiscal year 1998, no less than 85% of and no
more than 140% of the medicaid fee for that procedure in state
fiscal year 1997;

(b) for state fiscal year 1999, no less than 80% of and
no more than 145% of the medicaid fee for that procedure in
state figcal year 1997+;

fo tate figcal year 00: .

(i) _those codes paid at 80% of the level of state fiscal

year 1997 reimbursement in state fiscal year 1999 shall be

froze t that level;

(ii) those codes restricted to 145% of the wedicaid fee of
the level of state reimbursement in sta fiscal year 1997 which
were at the lowest percentage of wedicare reimbursement in state
fiscal yvear 1999 shall receive a 1% ingrease in provider fees.

(d) for state figcal year 2001:

(i) those codes paid at 80% of the level of state fiscal
year 1997 reimburgement in state fiscal year 1999 shall be

frozen at that level;
ii those codes restricted to 145% of the medicaid fee of

the level of state reimbursement in state fiscal year 1997 which
were at _the lowest percentage of medicare reimburgement in state
fiscal year 2000 shall receive a 1% incyrease in provider fees.

(4) The conversion factor used to determine the medicaid
payment amount for the services covered by this rule for state
fiscal year 1999 2000 is:

(a) &£34-—46 $32.40 for medical and surgical services, as
apecified in (2); and

{b) remains the same.

(s) and (6) remain the same.

(7) The RVUs for a medicaid covered service provided by
any of the provider types specified in (2) are calculated as
follows:

(a}) if nwedicare sets RVUs, the medicare RVUs are
applicable;

(b} if medicare does not set RVUs but medicaid sets RVUs,
the medicaid RVUs are set in the following manner:

(i) convert the existing dollar value of a fee to an RVU
value;

(ii) evaluate the RVU of similar services and assign an RVU
value; or

(iii) convert the average by report dollar value of a-fee
to an RVU value; or

(¢) remains the same.

(8) and (8){a) remain the same.
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(b} For state fiscal year 3998 2000, the "by-report" rate
is 56% 57% of the provider’s usual and customary charges.
(9} through (13) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101 and 53-6-111, MCA

46,12 .51 EARLY PERIQDIC REENIN DIAGNOSTIC AN
TREATMENT SERVICE EPSDT REQUIRED SCREENING AND PREVENTIVE
SERVICES (1) through (3) remain the same.

(4} The department hereby adopts and incorporates herein
by reference the department’s EPSDT manual, published July+—319956
June 1999. The EPSDT provider manual, published by the
department and sent to all providers of EPSDT services, informs
providers of the requirements applicable to the delivery of
services and specifies the methodologies and rates of
reimbursement for services. A copy of the department’s EPSDT
provider manual is available from the Department of Public
Health and Human Services, Health Policy and Serxrvices Divisgion,
Medicaid Services Bureau, 1400 Broadway, P.0O. Box 202951,
Helena, MT, 59604-2951.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.517 EARLY AND PERIODIC SCREENING, DIAGNOSTIC AND

TREATMENT SERVICES (EPSD REIMBURSEMENT (1) through (1) (¢)
remain the same.
(2) Reimbursement for outpatient chemical dependency

treatment, nutrition, and private duty nursing services is
specified in the department's EPSDT provider manual. The EPSDT
provider manual, published by the department and sent to all
providers of EPSDT services, informs providers of the
requirements applicable to the delivery of sgervices and
specifies the methodologies and rates of reimbursement for
services. The department hereby adopts and incorporates herein
by reference the department’'s EPSDT provider manual, published
Fuly—3+998 June 1999. A copy of the manual may be obtained from
the Department of Publi¢ Health and Human Services, Health
Policy and Services Division, Medicaid Services Bureau, 1400
Broadway, P.O. Box 202951, Helena, MT 59620-2951.
(3) and (4) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.541 HEARING AID SERVICES, REQUIREMENTS AND
LIMITATIONS (1) and (2) remain the same.

(3) A hearing aid may be covered under the medicaid
program if:

(a) the recipient has been referred by a physician or mid-
level practitioner for an audiclogical examination and the
physician or mid-level practitioner has determined that there is

8-4/22/99 MAR Notice No. 37-121



-~803-

no medical reason for which a hearing aid would not be effective
in correcting the recipient’s hearing loss;
(3) (b) through (7) (¢) remain the same.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-141, MCA

©46.12,542 ARING SERVICES, REIMBURSEMEN (1} The
department will pay the lower of the following for covered
hearing aid services and items:

(1) (a) remains the same.

{b) the amount specified for the particular gervice or
item in the department’s hearing aid fee schedule c¢ontained in
the department’s medicaid hearing aid services provider manual.
The department hereby adopts and incorporates by reference the
medicaid hearing aid services provider manual (Juwly—39598 June
1999). The manual c¢ontains requirements and instructions
related to medicaid coverage and reimbursement of hearing aids.
A copy of the medicaid hearing aid services provider manual may
be obtained from the Department of Public Health and Human
Services, Health Policy and Services Division, 1400 Broadway,
P.0Q. Box 202951, Helena, MT 59620-2951.

(2) remains the same.

AUTH: Sec¢, 53-2-201 and 53-6-113, MCA
IMP: Sec. 52-6-101, 53-6-113 and 53-6-141, MCA

46.12.806 PROSTHETIC DEVICES, DURABLE MEDICAL EQUIPMENT,
AND MEDICAL SUPPLIES, FEE SCHEDULE (1) through (2) (d) remain
the same.

(1) For all oxygen systems, portable and stationary,
reimbursement will be made in accordance with the department’'s
oxygen fee schedule dated May-3—1998 June 1999, which is hereby
adopted and incorporated by reference. A copy of the oxygen fee
schedule may be obtained from the Department of Public Health
and Human Servicesg, Health Policy and Services Division, 1400
Broadway, P.0O. Box 202951, Helena, MT 59620-2951.

(e) For all diapers and diaper-related supplies, the
department’s fee schedule shall be the diaper fee schedule dated

June 1999, which the department hereby adopts and
incorporates by reference. A copy of the department’s July—-3996
June 1999 diaper fee schedule may be obtained from the
Department of Public¢ Health and Human Services, Health Policy
and Services Division, 1400 Broadway, P.O, Box 202951, Helena,
MT 59620-2951.

(2) (f) through (4) (b) remain the same.

AUTH: Sec¢. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-
6-141, MCA

46.12.915 EYEGLASSES, REIMBURSEMENT (1) remains the same.

(2) Reimbursement for contact lenses is—-as—feitiows or
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dispensing fees is as_follows:
(2) (a) and (2) (a) (i) remain the same.
(ii) the amount specified for the particular service or

item _ i th [ tment‘s e edul contain i hi
department’s medicaid eyeglags services provider manual. The
department hereby adopts and incorporates by reference the
medicaid eyegla gervice vid mapnua ne 1 . T
manual contain requiremen an ingtructions lated
medicaid c¢overage and reimbursement co. ¢ n a
digpensing fees, A _copy of the medicaid eveglagss services

rovider manual may be obtained fro he Departm £ bl
Health and Human Services, Health Polic d Servic ivigion
1400 Broadway, P.O. Box 202951, Helena, MT 5920-2951,
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AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA

.12.31005 SPORTATION D PER DIEM EIMBURSEMENT
(1) through (1) (b) remain the same.
(2) The department’s fee schedule for transportation is

the following:

(2) (a) and (b) remain the same.

{c) c¢ommercial ground transportation, including taxi and
limousine service for trips up to 16 miles total - usual fee not
to exceed a total of £306-3% $10.47 for a one way trip;

(d) commercial ground transportation, including taxi and
limousine service for trips exceeding 16 miles - $+65 $.66 per
mile that a person ig a passenger.

(3) through (5) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA

46.12.1015 SPECIALIZED NONEMERGENCY MEDICAL
TRANSPORTATION, REIMBURSEMENT (1) through (1) (b) remain the

same .

(2) The department’'s fee 8chedule for specialized
nonemergency medical transportation is the following:

(a) Transportation under 16 miles...... $¥—3+ 10.47
one way

(b) Trangportation over 16 miles....... $ =65 .66 per
mile

{(c) Waiting time for transportation

over 16 miles............ oo $ 528 5.24 per

hour

Computed in 15
minute increments
or fraction
thereof

(2) (d) and (2) (e) remain the same,

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec, 53-6-101, 53-6-113 and 53-6-141, MCA

. .1025 AMBULANCE SERVICES, REIMBURSEMENT (1) through
{5) remain the same.
(6) Except as provided in (9), current fees for ambulance
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services are published by the department in the Judy-3996 June
1999 medicaid ambulance services provider manual, which the
department hereby adopts and incorporates by reference. A copy
of the department’s dJuty-3958 June 1999 medicaid ambulance
services provider manual may be obtained from the Department of
Public Health and Human Services, Health Policy and Services
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951.
(7) through (9) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA

3. In ARM 46.12.502A(1) (e), 1997 is changed to 1999 to
reflect the most current version of the RBRVS contained in the
Federal Register which is the basis for the medicaid RBRVS
reimbursement methodology.

In ARM 46.12.502A(3), (¢} and (d) are added to describe
reimbursement in state fiscal years 2000 and 2001 for codes
which were restricted in reimbursement in state fiscal year
1999. These subsections are added to describe reimbursement
methodology as specified by legislative intent.

In ARM 46.12.502A(4), 1999 is changed to 2000 to reflect the new
fiscal year for which the conversion factors are effective. The
conversion factors are updated in ARM 46.12.502A(4) (a) from
$34.40 to $32.40 and (b) remains the same. These changes are
required to implement the provider funding for RBRVS authorized
by the 1999 General Appropriations Act (Chapter 551, Laws of
Montana, 1999) and are in accordance with the legislative intent
as implemented in accordance with ARM 46.12.502A(4} (b), (c) and
(d) . Since the legislature has specified the reimbursement
methodology for RBRVS, no other options were considered.

In ARM 46.12.502A(8) (b), state fiscal year 1998 is changed to
2000 to reflect the new fiscal year for which the "“by-report"
rate is effective. The "by report" rate is updated from 58% to
57% based on the RBRVS reimbursement methodology.

In ARM 46.12.515(4), July, 1998 is changed to June 1999 to
reflect the new fiscal year for which the EPSDT provider manual
is effective. The changes to this ARM implement the 1% provider
increase authorized by the 1999 General Appropriations Act
(Chapter 551, Laws of Montana, 1999). These changes are
necessary to ensure that these fee schedules are updated as
intended by legislative action. The option of leaving the rule
unchanged may result in consumers lacking access to these
services or receiving products that are of less than adequate
quality.

In ARM 46.12.517(2), July, 1998 is c¢hanged to June 1999 to

reflect the new fiscal year for which the EPSDT provider manual
is effective. The changes to this ARM implement the 1% provider
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increase authorized by the 1999 General Appropriations Act
(Chapter 551, Laws of Montana, 1999). These changes are
necessary to engure that these fee schedules are updated as
intended by legislative action. The option of leaving the rule
unchanged may result in consumers lacking access to these
gervices or receiving products that are of less than adequate
quality.

In ARM 46.12.541(3) (a), the term mid-level practitioner is
ingerted twice to include the ability of a mid-level
practitioner to refer a recipient for an audiological
examination, providing the necessary clearance that there is no
medical reason for which a hearing aid would not be effective in
correcting the recipient’'s hearing loss. The proposed rule
language provides more latitude for recipients and ig less
regtrictive, It is also in alignment with federal regulation.
The option of leaving the rule unchanged would leave the rule
unaligned with federal regulation and could jeopardize federal
financial participation in the medicaid program.

In ARM 46.12.542(1) (b), 1998 is changed to 1999 to reference the
hearing aid services provider manual dated June 1999. The
hearing aid services provider manual dated June 1999 will
provide an updated fee schedule in accordance with legislative
action whereby providers received a 1% increase, 1999 General
Appropriations Act (Chapter 551, Laws of Montana, 1999). This
change is necessary to ensure that these fee schedules are
updated as intended by legislative action. The option of
leaving the rule unchanged may result in consumers lacking
access to these services or receiving services that are of less
than adegquate quality.

In ARM 46.12.806(2) (d) (1), May 1, 1998 is changed to June 1999
to reflect the new fiscal year for which the oxygen fee schedule
ig effective. 1In ARM 46.12.806(2) (e), 1998 and 1998 are changed
to 1999 and 1999 to reflect the new fiscal year for which the
diaper fee schedule is effective. The changes to this ARM
implement the 1% provider increase authorized by the 1999
General Appropriations Act (Chapter 551, Laws of Montana, 1999).
These changes are necessary to ensure that these fee schedules
are updated as intended by legislative action. The option of
leaving the rule unchanged may result in consumers lacking
access to these products or receiving products that are of less
than adequate quality.

In ARM 46.12,915(2) {(a) (ii), the text on the fee schedule process
is deleted and replaced with text referencing the department’s
Eyeglass Services Provider Manual dated June 1999. This change
i8 necessary to provide the department flexibility to update fee
schedules in accordance with Jlegislative action. whereby
providers received a 1% increase, 1999 General Appropriations
Act (Chapter 551, Laws of Montana, 1999). This change is
necessary to ensure that these fee schedules are updated as
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intended by legislative action. The option of leaving the rule
unchanged may result in consumers lacking access to these
services or receiving services that are of less than adequate
quality.

In ARM 46,12.1005(2) (c), $10.37 is changed to $10.47 and in ARM
46.12.1005(2) (d), $.65 is changed to %.66 to indicate the new
rate. In ARM 46.12.1015(2) (a), $10.37 is changed to $10.47 and
in ARM 46.12.1015(2) (b), $.65 is changed to $.66 to indicate the
new rate. In ARM 46.12,1015(2) (¢), $5.20 is changed to $5.24 to
indicate the new rate. In ARM 46.12.1025(6), July 1998 and July
1998 are changed to June 1999 and June 1999 to reflect the new
state fiscal year.

The proposed changes to ARM 46.12.1005(2), 46.12.1015(2) and
46,12.1025(6) are necessary to implement the provider increases
authorized by the 1999 General Appropriations Act (Chapter 551,
Laws of Montana, 1999). These rates were calculated to reflect
the 1% increase for July 1, 1999. The option of leaving the
rules unchanged is not being selected because that option would
compromige the intent of the legislative directive as well as
the integrity of the program.

4. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 4210, Helena, MT 59604-4210, no later than
May 20, 1999. The Department also maintaing lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

Dwre Morm @mz,?.__.__
Rule Reviewer Director, Publi€ Health and

Human Services

Certified to the Secretary of State April 9, 1999.
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BEFORE THE BOBRD OF OUTFITTERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment of
rules pertaining to licensure--
renewal, guide or professional
guide license, safety provisions, LICENSURE - GUIDE OR
standards for outfitters, guides PROFESSIONAL GUIDE

) NOTICE OF AMENDMENT OF
)
)
)
)
and professional guides - unprofes-) LICENSE, 8.39.704 SAFETY
)
)
)
)
)

8.39.508 LICENSURE--
RENEWAL, 8.39.514

sional conduct and migconduct PROVISIONS, 8.39.709
STANDARDS FOR OUTFITTERS,
GUIDES AND PROFESSIONAL
GUIDES - UNPROFESSIONAL
CONDUCT AND MISCONDUCT

TO: All Interested Persons:

1. On February 11, 1999, the Board of Outfitters
published a notice of public hearing on the proposed amendment
of the above-stated rules at page 241, 1999 Montana
Administrative Register, issue number 3. The hearing was held
in Helena, Montana on March 10, 1999,

2. The Board has amended ARM 8.39.514, 8.39.704 and
8.39.709 exactly as proposged, and has amended ARM 8.39.508 as
proposed, but with the following changes:

“8,39.508 LICENSURE--RENEWAL (1) and (1) (a) will remain
the same as proposed.

(b) amaffidavit signed amdnotarized statement verifying
that the licensee has current first aid training and is able to
produce a current first aid card upon request;

(1) (¢} through (4) will remain the same as proposed."

Auth: Sec. 37-1-131, 37-47-201, MCA; IMP, Sec. 37-47-201,
37-47-302, 37-47-303, 37-47-304, 37-47-306, 37-47-307, 37-47-
312, MCA

3. The Board has thoroughly considered all comments and
testimony received. Those comments, and the Board's responses
thereto, are as follows:

COMMENT NO, ]: One commentor stated that dropping the CPR
requirement wag in direct conflict with safeguarding the
public's health, safety and welfare.

RESPONSE; CPR is not a better method of protecting public
health. Information received by the board does not support the
asgertion that CPR in the wilderness ig effective.

COMMENT NO, 2: Three commentors raised the issue that
requiring notarized statements are much too difficult to obtain
and, therefore, should not be required.

The hoard agreeg with the comment and has
amended the rule as shown above.
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COMMENT NQ, 3: One commentor suggested requiring
outfitters to review first aid with guides and delete the first
aid qualification.

RESPONSE: The first aid requirement is essential to the
outfitting operation. As a result, the training needs to be
accomplished by a certified first aid trainer.

COMMENT NO, 4: One commentor was concerned that summary
first aid requirements are not found in the temporary guide
rules.

RESPONSE: The board agrees and will correct this in a
future rulemaking proceeding.

BOARD OF OUTFITTERS
ROBIN CUNNINGHAM, CHATIRMAN

BY:

ANNIE M. RTOS, CHIEF COQUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, April 9, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the AMENDMENT OF ARM
17.24.301, 17.24.302, 17.24.303,
17.24.304, 17.24.305, 17.24.306,
17.24.313, 17.24.315, 17.24.321,
17.24.324, 17.24.327, 17.24.401,
17.24.403, 17.24.,404, 17.24.405,
17.24.413, 17.24.415, 17.24.416,
17.24.501, 17.24.503, 17.24.505,
17.24.507, 17.24.5%10, 17.24.520,
17.24.522, 17.24.601, 17.24.603,
17.24.605, 17.24.607, 17.24.623,
17.24.625, 17.24.632, 17.24.633,
17.24.634, 17.24.639, 17.24.640,
17.24.642, 17.24.645, 17.24.646,
17.24.647, 17.24.652, 17.24.702,
17.24.711, 17.24.713, 17.24.716,
17.24.724, 17.24.725, 17.24.726,
17.24.728, 17.24.733, 17.24.762,

} NOTICE OF
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

17.24.815, 17.24.821, 17.24.823, )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AMENDMENT,
REPEAL AND
ADOPTION
OF RULES

17.24.825, 17.24.901, 17.24.903,
17.24.911, 17.24.924, 17.24.925,
17.24.927, 17.24.932, 17.24.1001,
17.24.1002, 17.24.1003, 17.24.1005,
17.24.1006, 17.24.1010, 17.24.1014,
17.24.,1017, 17.24.1018, 17.24.1104,
17.24.1111, 17.24.1112, 17.24.111s6,
17.24.1132, 17.24.1143, 17.24.1221,
17.24,1222, 17.24.1223, 17.24.1224,
17.24.1225, 17.24.1226, 17.24.1228,
17.24.1261, and 17.24.1262; REPEAL OF
17.24.501A, 17.24.514, 17.24.519A,
17.24.604, 17.24.606, 17.24.1103, and
17.24.1116A; and ADOPTION OF NEW RULE
I relating to coal and uranium mining
program rules for the Industrial and
Energy Minerals Bureau

(Coal)

TO: All Interested Persons

1. On November 19, 1998, the Board of Environmental
Review published notice of public hearing on the proposed
amendment, repeal, and adoption outlined above on page 2995 of
the 1998 Montana Administrative Register, Issue No. 22.

2. The Board has amended rules 17.24.302, 17.24.303,
17.24.304, 17.24.306, 17.24.313, 17.24.315, 17.24.324,

17.24.327, 17.24.403, 17.24.404, 17.24.405, 17.24.413,
17.24.415, 17.24.416, 17.24.503, 17.24.507, 17.24.510,
17.24.520, 17.24.522, 17.24.601, 17.24.603, 17.24.605,
17.24.607, 17.24.623, 17.24.625, 17.24.632, 17.24.633,
17.24.639, 17.24.640, 17.24.642, 17.24.645, 17.24.646,
17.24.647, 17.24.652, 17.24.702, 17.24.711, 17.24.713,
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17.24.716,  17.24.724, 17.24.725, 17.24.726, 17.24.728,
17.24,733, 17.24.762, 17.24.815, 17.24.823, 17.24.825,
17.24.903, 17.24.924, 17.24.925, 17.24.927, 17.24.932,

17.24.1001, 17.24.1002, 17.24.1003, 17.24.1005, 17.24.1006,
17.24.1010, 17.24.1014, 17.24.1017, 17.24.1018, 17.24.1104,
17.24.1111, 17.24.1112, 17.24.1116, 17.24.1132, 17.24.1143,
17.24,1221, 17.24.1222, 17.24.1223, 17.24.1224, 17.24.1225,
17.24.1228, 17.24.1261, and 17.24.1262 as proposed; the Board
has repealed rulesg 17.24.501A, 17.24.514, 17.24.519A7,
17.24.604, 17.24.606, 17.24.1103, and 17.24.1116A as proposed;
the Board has adopted RULE I (17.24.826) as proposed.

3. The Board has amended the following rules as
proposed with the following changes. Matter to be added is
underlined. Matter to be deleted is interlined.

01 EFINITION (1) through (63) Remain as
proposed.

(64) "Material damage" means, with respect to subchapter
9 rules on underground mining operations:

(a) any functional impairment of surface lands,
features, structures or facilities;

(b) any physical change that has an sigrifieant adverse
impact on the capability of the affected land to support any
current or reasonably foreseeable uses or causes significant
loss in production or income; or

(c) any sigrifieant change in the condition, appearance
or utility of any structure or facility from ita
pre-subsidence condition.

(65) through (106) Remain as proposed.

(107) "Sedimentation pond" wmeans a sediment control
structure, including a barrier, dam, or excavated depression,
which slows down runoff water to allow sediment to settle out.
The term does not include sedimentation control seruetures
practices, such as straw dikes, riprap, check dams, and
mulches, dugouts, in-pit sumps, and other similar measures
that reduce overland flow velogity, reduce runoff volume, or
trap sediment.

(108) through (141) Remain as proposed.

AUTH: B82-4-204, B2-4-205, MCA; IMP: 82-4-203, MCA

17.24.305 MAPS (1) and (2)(a) Remain as proposed.
(b) Maps, plans, and cross-gections required under
(1) (1), (m), (o), (s), and (t) of this rule must be prepared
by, or under the direction of, and certified by a qualified
regéete*eé 1; ensed professional engineer, _with assistance
ts in related fields, except that;
maps and s-sections required under (1 m
o 8 and of thig rule may be prepared b or under
the direction of, and certified by a qualified licensed
professional land surveyor with assistance from experts in
related fields; and
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ii maps lans, and cross-gsections  f gedimentat]
ponds and spoil digposal facilities may be prepared only by a
gqualified licensed professional engineer.

(2) (¢) and (3) Remain as proposed.
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-222, MCA

17.24.321 TRANSPORTATION FACILITIES PLAN (1) Remains as
proposed.

(2) Plans for low-water crossings must—ecentain—deoawings
of #ke perennial and intermittent stream channels must bhe
submitted and must demonstrate that protection of guch stream
channels will be maximized in _accordance with ARM 17.24 .602,

17.24.631, 17.24.633, 17.24.638, and any other applicable
rules.

(3) and (4) Remain as proposed.
AUTH: B82-4-204, 82-4-205, MCA; IMP: 82-4-222, MCA

17.24.401 _ FILING OF APPLICATION AND NOTICE (1) An
applicant for an operating permit, a test pit prospecting
permit, a renewal of an operating permit or test pit

prospecting permit, a major revision to an operating permit or
test pit prospecting permit, or an amendment (other than an
incidental boundary revisgion} to add acreage to an operating
permit or a test pit prospecting permit shall file the
application with the departwment's main office in Helena and,
as if directed by the department, end with the federal coal
regulatory authority.
(2) through (6) Remain as proposed.

AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-222, 82-4-226,
82-4-231, 82-4-232, 82-4-233, MCA

7.24.501 GENERAL BACKFILLING D GRADING REQUIRE ]

{1) through (6){a) Remain as proposed.

(b) Backfilling and grading must be completed within 2
years after coal removal from each pit has been concluded. For
the purpose of this provigion, "each pit" means any. gontipuous
dragline pass within a particular permit area.

(c) and (d) Remain as proposed.

AUTH: 82-4-204, 82-4-205, MCA; IMP: B2-4-231, 82-4-232, MCA

17.24.505 _BURIAL AND TREATMENT OF EXPOSED MINERAL SEAMS
AND WASTE MATERIALS (1) Remains as proposed.
{(2) Acid, acid-forming, toxic, toxic-forming,

combustible, or other undesirable waste materials or fly ash
identified by the department that are exposed, wused, or
produced during mining or mineral preparation must be covered
in accordance with ARM 17.24.501(2) with the best available
nontoxic and noncombustible material. The method and site of
final disposal wmust be approved by the department. If
necegsary, these materials must be tested to determine
necessary mitigations to neutralize acidity, to nullify
toxicity, to prevent water pollution and sustained combustion,
or to minimize adverse effects on plant growth and land uses.
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If necessary to protect against upward migration of salts or
exposure by erosion, to provide an adequate depth for plant
growth or to otherwise meet local conditions, the department
may specify thicker amounts of cover using noncombustible and
nontoxic material or the use of special compaction and
isolation techniques to prevent contact of these materials
with groundwater. Acid, acid-forming, toxic, toxic-forming or
other deleterious materials must not be buried or stored in
proximity to a drainage course so as to cause or pose a threat
of water pollution,
(3) through (8) Remain as proposed.
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-231, MCA

34 REC ON OF DRAINAGES (1) Construction of
reclaimed drainages must emphasiee exhibit channel and
floodplain dimensions that approximate the premining
configuration and that will blend with the undisturbed
drainage system above and below the area to be reclaimed. The
average channel gradient must be maintained with a concave
longitudinal profile and the channel and floodplain must be
constructed to:

(1) (a) through (4) Remain as proposed.
AUTH: 82-4-204, MCA; IMP: 82-4-231, MCA

7.24.821 RNATE RECLAMATION: SUBMISSION OF PLAN

(1) Each operator who desires to conduct alternate
reclamation pursuant to 82-4-2324F—and—iif—alternate
revegetation—in—propesedi—{8)>, MCA, shall submit his plan to
the department. The plan must contain appropriate
descriptions, maps and plans that show:

(1) {a) through (2) Remain as proposed.
AUTH: 82-4-204, B2-4-205, MCA; IMP: 82-4-233, MCA

7.24,.901 ENERAL APPLICATION AND REVIEW REQUIREMENTS

(1) through (1) (d) Remain as proposed.

(e} In the event the survey shows such structures,
renewable resource landa, or water supplies exist, and that
subsidence could cause material damage or diminution of value
or foreseeable use of the land or contamination, diminution,
or interruption of such water supplies, or if the department
determines that such damage or diminution or contamination,
diminution, or interruption could occur, the application must
include the following information:

(i) a detailed description of the measures to be taken
to prevent er—minimime sSubsidence and subsidence-related
damage, including:

(A} the anticipated effects of planned subsidence, if
any, and a map of the proposed underground mine workings which
shows the location and extent of the areas in which
planned-subsistenee subsidence mining methods will be used and
that identifies all areas where the measures 1n (1)(e)(i)+B+
and (C) below will be taken to prevent

and subsidence-related damager—and—to-mitigate—gsuch—damage;
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(B) measures, if any, to be taken in the mine to prevent
er—minimise subsidence, including, but not limited to, such
measures as backstowing or backfilling of voids, 1leaving
support pillars of coal, and areas in which no coal removal is
planned, including a description of the overlying area to be
protected by leaving coal in place;

(C) measures to be taken on the surface to prevent er
mindmire material damage or dessening diminution of the value
or the reasonably foreseeable use of structures or the
surface, including such measures as reinforcement of sensitive
structures or features, installation of footers designed to
reduce damage caused by movement, change of 1location of
pipelines, utility 1lines, or other features, relocation of
movable improvements to sites outside the angle-of-draw, and
monitoring to determine the commencement and degree of
subsidence so that other appropriate measures can be taken to
prevent—mimimiee—exs—mitigate material damage in accordance
with ARM 17.24.911. For areas where planned subsidence is
propogsed, written consent or request by the owners of
non-commercial buildings and occupied residential dwellings
and structures related thereto that material damage
winimiration prevgnglon measures should not or need not be
taken may be provided in lieu of a description of minimisatien
prevention measures to be taken;

(e) (ii) through (2) Remain as proposed.

AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-222, MCA

17.24.911 _SUBSIDENCE CONTROL (1) Remains as proposed.

(2) If the operator utilizes planned and controlled
subsidence in the m1n1ng operatlon, all necessary measures
must be taken to mimimise prevent material damage to
non-commercial buildings and occupied residential dwellings
and all gtructures related theret

i 3 : . Such measures are
not required if the operator has the written consent of the
owners of such structures.

(3) through (8) Remain as proposed.

(9) Within a schedule approved by the department, the
operator shall submit a detailed plan of the underground
workings. The plan shall include maps and descriptions of
significant features of the underground workings, including
the size, configuration, and approximate location of pillars
and entries, extraction ratiocs, measures taken to prevent e
minimise sSubsidence and related damages, areas of full
extraction, and other information required by the department.

(10) Remains as propoged.

AUTH: 82-4-204, B2-4-205, MCA; IMP: 82-4-227, 82-4-231, MCA

17.24.1226 SMALL OPERATOR . ASSISTANCE PROGRAM:
UALIFICATION OF LABORATORIE CONSULTANT, AND CONTRACTORS

(1) The department shall degignate qualified
laboratories, consultants, and contractors. To receive such a
designation, }eberateries firms shall apply to the department
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and provide swel the information es—ie necessary to establish
the qualifications required by (2) of this rule.

(2) and (3) Remain as proposed.
AUTH: B82-4-204, B2-4-205, MCA; IMP: 82-4-221, MCA

4, The Board received the following c¢omments; the
Board's responses follow. Some comments have been combined or
grouped together to promote efficiency in the description of
comments and in the responses. Also, comments made on rules
or portiona of rules that were not part of or related to this
proposed rulemaking or comments of a general nature not
specifically related to any of the proposed rules have not
been reasponded to in what follows, because they are outside of
the scope of this rulemaking.

COMMENT #1: Eliminating the phrase " . .including any
terracing or access roads..." and the last sentence in ARM
17.24.,301(13) would eliminate terraces, access roads, and
permanent water  impoundments from the definition of
approximate original contour (AQC) and thus from consideration
in final reclamation. In addition, allowing a reference to
depressions and an associated ARM in the definition of AOC is
inconsistent with striking these two portions of the
definition which also have supporting ARM sections.

RESPONSE: Striking the two indicated portions of this
definition will not preclude the features described from being
part of final reclamation, because they may be allowed under
ARM 17.24.601(11), 17.24.504, and 17.24.642. The language
propoged to be added regarding depressions is text (with some
qualification) being moved from ARM 17.24.501(4) (a). Permanent
water impoundments are not prohibited because they are not
depressions and the requirement to eliminate depressions does
not apply to them.

COMMENT #2: The deletion of the 1last sentence in ARM
17.24.301(13) may prohibit the approval of final pit
impoundments in final reclamation. The proposed rule does not
provide a mechanism to approve final pit impoundments or
wetlands in reclamation.

RESPONSE; Any proposed  permanent pond must meet the
requirements of ARM 17.24.504 and 17.24.642, irrespective of
the definition of AOC. A proposed final pit impoundment would
of course need to meet the basic criteria in the definition of
AOC, irrespective of the proposed deleted language in ARM
17.24.301(13). Furthermore, permanent water impoundments are
not prohibited because they are not depressions and the
requirement to eliminate depressions does not apply to them.
Wetland restoration is required in ARM 17.24.751(2) (f) and
(g). Wetlands as enhancement features could also be
considered in relation to ARM 17.24.503(1) and proposals for
permanent impoundments (see rule citations in response to
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COMMENT #1). Thus wetland reclamation is reguired or can be
considered irrespective of the proposed deleted language in
the definition of AOC.

COMMENT #3: The use of the word ‘“significant® in the
proposed definition of "material damage" in ARM 17.24.301(64)
does not adequately address the damage issues of a landowner
subject to material damage from mining. Any damage is
significant to the affected landowner.

RESPONSE: The Board agrees. The Board has made this change.
(See ARM 17.24.301(64) under part 3 of this notice.)

COMMENT #4.: Proposed ARM 17.24.301(71), definition for
"Non-commercial building", is out of alphabetical order. it
should be inserted before "Noxious plants".

RESPONSE: The proposed definition for "Non-commercial
building" does in fact come before "Noxious plantsg". The

November 9, 1998, rule notice indicated on page 3 that gection
(68), which in the current rules is the definition of "Noxious
plants", would be renumbered to (72), which is after (71)
"Noncommercial building”.

COMMENT #5: The proposed changes to ARM 17.24.301(107)
remove the clear distinction between sediment control
structures that need to be designed and those that do not. It
also has the effect of expanding the definition of
"sedimentation pond" beyond the scope of ARM 17.24.639,
Deleting the reference to ARM 17.24.639 in the first mentence
is a mistake, because it provides a relevant reference to the

details of sedimentation ponds. In addition, there is a need
to recognize the use of in-pit sumps as a sediment control
option. (Some of these comments were accompanied by proposed

revisions to the Board's language for the definition of
"sedimentation pond".)

RESPONSE: The qualifier that referenced ARM 17.24.639 has not
been reinserted because, with that qualifier, the definition
would be c¢ircular. However, the Board has modified the
definition by expanding the exclusions. This should alleviate
the concern in a manner that does not c¢reate a circular
definition.

COMMENT _#6: The proposed deletion of ‘"registered 1land
surveyor" from ARM 17.24.305(2)(b) is not consistent with
state law at 37-67-101(6) and (8), MCA, which define "practice
of land surveying" and T"professional land surveyor",
respectively. These definitions imply that licensed
professional land surveyors can prepare and certify mine maps
and cross-gections, but not. plans. Also, the term
"registered" for both engineers and land surveyors should be
changed to "licensed" to recognize the term now used by state
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law. (These comments were accompanied by proposed revisions
to the Board's proposal in ARM 17.24.305(2) (b}).

RESPONSE; The Board agrees with these comments and has made
appropriate changes to the affected rule, although differently
than proposed in the comment, to more clearly preserve the
distinctions between what a licensed professional land
surveyor will be allowed to prepare and certify as compared
with a licensed professional engineer (see ARM 17.24.305 under
part 3 of this notice).

N 7; Deletion of the last part of the gentence in
ARM 17.24.321(2) seems to remove any reason for the indicated
plans for low water crossings to be submitted.

: The deleted phrase is a vague performance standard
located in a rule which consists of application requirements.
Performance standards for water resource protection or
mitigation are found in subchapters 5 and 6. The Board does
agree that some connection of the provision in ARM
17.24.321(2) with appropriate performance standards would be
degirable for clarity of purpose. Thus, the Board has added a
phrase that references the appropriate performance standards
in the rules (consistent with federal rules) and will alsc
make one further change for clarification of text. (See ARM
17.24.321(2) under part 3 of this notice).

GCOMMENT #8: The proposed change in ARM 17.24.401(1) does
not express the idea, as indicated in the rationale for the
change, that the Department will direct whether an application
must also be submitted to 0SM.

RESPONSE; The comment is correct; a mistake was made in the
transcription of the intended language. This mistake has been
corrected and the language further clarified (see ARM
17.24.401(1) under part 3 of this notice.)

COMMENT $#9: The proposed change in ARM 17.24.404(7) (b} is
not an updating to federal rules, but is a lowering of state
standards because it extends the violation resolution process
out over a longer period of time than the current rule allows.

RESPONSE: The Board agrees that this change is a lowering of
state standards, but this change is in fact a reflection of
the federal rules (30 CFR 773.15) and is being required by the
Office of Surface Mining (0SM). 1In ite letter of October 17,
1995, to the Department, OSM indicated that this change must
be made by the state, because this change grants rights and
remedies to the mine permit applicant, and 0SM would not
consjder the state's rule as effective as the counterpart
federal rule unless these same rights and remedies are granted
in the state rule. Thus, the Board will not deviate from the
change as originally proposed.
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COMMENT #10: The proposed deletion of language from ARM
17.24.501(1), consisting of a revised time table for
reclamation if the operator for good cause shown cannot
complete backfilling and grading within set time limits,
removes flexibility which is not found in ARM 17.24.501(6),
contrary to what the Board asserts.

RESPONSE: The Board disagrees, becauge the plain reading of
ARM 17.24.501(6) clearly indicates that the operator has
flexibility to receive a variance from the requirements for
current backfilling and grading if adequate justification is
provided.

COMMENT_#11: The sentence ("Additional bonding may be
required...") proposed to be deleted from ARM 17.24.501(1) is
a flag to the operator regarding the c¢onsequences of his
action; thus, this sentence should be added to ARM
17.24.501(6), or a reference to ARM 17.24.1102 should be made
there.

RESPONSE: The Board disagrees that this is necessary, because
there are potentially a number of kinds of proposed changes in
mining or reclamation operations that may trigger a need to
adjust the bond or at least examine it. A reference to the
possible need to adjust the bond is not found in all rules
where various changes of mining and reclamation plans would
need to be addressed. The bottom line is that, pursuant to
ARM 17.24.1102, the Department is responsible for insuring
that the bond is adequate or upgraded as necessary to cover
all approved changes in mining or reclamation plans.

COMMENT 12 In deleting ARM 17.24.501(3) (¢) and moving some
of the language from ARM 17.24.501(3) (c) to (3)(b), the phrase

“before the acid, toxic, acid-forming, or toxic-forming
materials are covered” should have been retained and not
deleted from the rule. The revised requirement will allow

operators to handle these kinds of materials as they wish
before the Department approves of a handling plan.

RESPONSE: The Board disagrees with this comment, because the
plain interpretation and understanding of this language as
revised is that the operator must submit a plan and receive
approval for handling of such materials prior to any final
disposal. There would be no purpose for the Department to
receive a plan after final disposal had taken place.
Additionally, pursuant to  application requirements in
subchapter 3 (ARM 17.24.313(3)({(a), (4), and {(4) (a)) operators
must submit plans for handling of overburden and other
materials, which would include acid, toxic, etc., materials;
this is required before any final disposal of such materials
can occur.
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In ARM 17.24.501(6), the phrase "upon adequate
written justification and documentation provided by the
operator" should be deleted, because it is superfluous and
redundant. All revisions and variances are predicated on
Department review of proposals by operators.

RESPONSE; The Board disagrees, because a sgtandard to be met to
receive a variance from the provisions of ARM 17.24.501(6)
needs to be stated to provide consistency of evaluation of
proposals for such a variance.

COMMENT #14: The revision of ARM 17.24.501 and the repeal of
ARM 17.24.501A does great harm to the standard in the law of
reclaiming as ‘“"rapidly, completely and effectively" as
possible. The deletion of ARM 17.24.501A(3) (a), specifically
the sentence "Rough backfilling and grading must be completed
within 180 days following coal removal", and replacing it with
ARM 17.24.501(6)(b), i.e., "Backfilling and grading must be
completed within 2 years after coal removal from each pit has
been concluded" amounts to no time limit at all.

RESPONSE: The Board disagrees with these comments, The
reclamation standard in state law that is referred to (82-4-
231(1), MCA) requires some judgment on the part of the Board
(and the Department) as to what this means and how to apply it
in the form of administrative rules. The Board believes it
has exercised that judgment. The proposed change will not
reduce the current rate of reclamation. The current 180-day
rule contains the option for the Department to grant a
variance for legitimate operational reasons, The Department
has found that more than 180 days is often legitimately
required for prudent mine and reclamation operations to meet
operational and coal marketing constraints, and has granted
variances in those cases under the current rules. Because at
least four spoil ridges frequently optimize effective
construction of a post-mine topographic surface, and coal
mines in Montana generally complete less than two pits (and
gpoil ridges) in 180 days, it follows that allowance for an
extended time frame can benefit reclamation in certain cases.
(A8 a sgide note, in making this rule change, the Board has
eliminated the term "rough" as a qualifier to "backfilling and
grading", because it is ambiguous and thus creates uncertainty
regarding what is required to meet the backfilling and grading
timeliness standard.) Thus, this change in the rule will
result in a more realistic reflection of on-the-ground mining
and reclamation factors that influence reclamation timing.

COMMENT #15: In ARM 17.24.501(6) (b), what is the definition
of "each pit"? 1Is it the whole permit area or one pass of the
dragline? If it is the whole permit area, this could result
in a scenario that is contrary to 82-4-231(1), MCA.
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RESPONSE: The Board didn't intend for "each pit" to mean the
entire permit area. Thus, the Board agrees that clarification
of what "each pit" means in the context of this provision is
warranted. A definition of this term will be adopted as shown
in ARM 17.24,501(6) (b) under part 3 of thig notice.

COMMENT #16: Why was the language of ARM 17.24.501A(3) (a)
not included in the strikeout portions of proposed changes as
everything else was?

RESPONSE: All of ARM 17.24.501A was propoged to be repealed as
indicated in the rulemaking notice on page 3077, 1998 Montana
Administrative Register, Issue No. 22. The Office of the
Montana Secretary of State requires that notice of proposed
repeal of an entire rule be written in this manner, i.e., not
showing strikeouts of the entire text of the rule.

COMMENT #17: The language of ARM 17.24.501A(3) (a) is central
to the timing of when, and if, reclamation will be completed.

RESPONSE: The text of ARM 17.24.501A(3) (a), with modification,
was moved to ARM 17.24.501(6) (a) and (b). The primary aspects
of this modification consisted of changing the 180-day
requirement to a 2-year requirement and eliminating "rough"
from "backfilling and grading". See the response to COMMENT
#14 for further discussion of this modification.

COMMENT #18: The deletion of ARM 17.24.501A is a big
mistake. This rule provides for the determination of
approximate original contour and standards for achieving
successful repair. Striking the entire paragraph results in
the Department relying upon various standards at various
operations, which may or may not be effective, and makes
reclamation depend solely upon company personnel competence.

RESPONSE: The Board does not agree. As indicated in the
rationale for the repeal of this rule (page 3077, 1998 Montana
Administrative Register, Issue No. 22}, language, with
modifications, in sections (1) (a), (2), and (3) of ARM

17.24.%01A was relocated to ARM 17.24.501 and 17.24.301(13).
Also, text on approximate original contour is now found in ARM
17.24.501(4) . Text in ARM 17.24.501A(1) (b} and (c) has no
practical application. The Department uses premining and
postmining topography (PMT) maps to determine compliance of a
reclamation plan with approximate original contour, as defined
in ARM 17.24.301(13), and any other PMT requirements.

COMMENT #19: The Department is deleting ARM 17.24.501A and
substituting it with ARM 17.24.501, as revised, to deflect
criticism for lack of currency of reclamation at most of the
mines. I1f there is no effective rule, there is no failure to
enforce.
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RESPONSE: The first statement is incorrect. The reasons for
the changes have been stated in the original notice of
rulemaking and in response to COMMENT #14 above, Furthermore,
the Board does not agree with the premises that there is a
lack of currency of reclamation at most of the mines and that
the new rule will be ineffective.

The state has not been requiring companies to
comply with the rules. This rule rewrite aids in further
circumvention.

RESPONSE: Assuming that these statements refer to the rule
changes relative to ARM 17.24.501 and 501A, the Board
disagrees that the astate has not been requiring companies to
comply. No evidence is presented by the commentor supporting
this contention. As pointed out in the response to COMMENT
#14, the Board has presented reasons for these rule changes
and why reclamation progress will not diminish as a result of
the amendments.

COMMENT #21: These rule changes (relative to ARM 17.24.501
and 17.24.501A) will set the Department up for Pegasus-like
events at the coal mines. The state can no longer rely on
performance bonds to provide security for insuring reclamation
is done. Due to creditors, the state only received 18 cents
on the dollar in the bankruptcy of Glacier General Assurance
Company . The best protection against bond forfeitures is to
proceed apace with reclamation in conjunction with mining. It
is poor policy to leave the bulk of the work until the last
years of mining. Montana would be put in the position of
paying for reclamation bills and letting the companies go free
through bankruptcy.

RESPONSE: The Board does not agree with the premise of these
statements, i.e., that these rule changes will delay major
reclamation efforts to the point that companies will forfeit
their bonds rather than perform the required reclamation. The
Board does believe that reclamation needs to proceed with
mining, the pace of which may vary depending upon the
specifica of the mine. The Board explained in the response to
COMMENT #14 why reclamation progress will not be diminished by

these rule changes. In addition, performance bonds undergo
periodic review and update which reflect changing conditions
at the mines and changing costs. Bonds are designed to
reflect the costs of reclaiming the total areas of disturbance
at specified points in time. Bonds are still the best
ultimate method that the state has to insure that the
reclamation will be accomplished. Also, surety bonds, which

are the type that most of the state's coal mine operators use,
are still the best kind of bond, short of a cash bond.
According to information received from the State Insurance
Department, there has been only one fallure of a surety
company in the U.8.A. in the last 6 years. To manage the rigk
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of using surety bonds, ARM 17.24.1106 requires, among other
things, that a s8pecific surety bond not exceed 10% of the
surety company's capital surplus account; also, ARM
17.24.1101(1) requires a surety company to be licensed for
business in Montana. There is no absolute 100% guarantee of
the availability of a bond, as the reference to Glacier
General Assurance indicates. However, other than the Glacier
General situation, the state has forfeited only two coal mine
company bonds in the history of coal mining under the present
statute, and has received payment in full in both cases. 1In
conclusion, the pogsibility that the state will be put in the
position of paying for reclamation bills with respect to coal
mining operations is remote.

COMMENT #22: Two commentors proposed to retain ARM
17.24.501A, but also that (3)(a) of this rule be revised by
adding language regarding the redirecting of groundwater as
part of the backfilling and grading process, by imposing fees
on the operator to insure that requirements for reclamation in
this rule, including timeliness, are met, by allowing a third
party to conduct reclamation on a mine site if the operator
does not meet the prescribed requirements, and by the
imposition of penalties with respect to the bond and the fees
if the operator does not comply.

RESPONSE: The premises of and assertions underlying this
proposal are found in COMMENT #14, #20, and #21, with which
the Board does hot agree and to which the Board has responded,
accordingly. Thus, the Board does not agree with the need for
the commentor's proposed rule revisions regarding backfilling,
grading, fee imposition, and third party reclamation
contractors, Furthermore, these proposed changes are beyond
the scope of this rulemaking; the Board may not c¢onsider new
proposed substantive rulemaking at this point in this
rulemaking process because the public has not been afforded an
opportunity to comment on them.

The proposed rule change regarding the redirecting of
groundwater as part of the backfilling and grading process is
also beyond the scope of this rulemaking.

COMMENT #23: The term "exposed mineral seam" should be added
toc the title of ARM 17.24.505 to better identify the
activities covered by the rule.

RESPONSE: The Board agrees and will revise the title to read
"RURIAL AND TREATMENT OF EXPOSED MINERAL SEAMS AND WASTE
MATERIALS". (See ARM 17,24.505 under part 3 of this notice.)
In addition, the Board has corrected a typographical error in
the rule by changing the word "sustain" to "sustained".

COMMENT #24; In ARM 17.24.505(1), the phrase "upon
demonstration by the operator that a lesser cover depth will
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afford the same protection against combustion and other
undegirable properties or effects of the mineral seam" should
be deleted, because it is unnecessary. All revisions and
variances are predicated on departmental review of proposals
submitted by operators.

RESPONSE: See response to COMMENT #13.

COMMENT #25: The word "undesirable" in the quoted phrase of
ARM 17.24.505(1) in COMMENT #24 above should be deleted and
replaced with the word "waste", because "undesirable" is

undefined, whereas "waste" is defined.

RESPONSE; The Board disagrees, "Undesirable" is already
present in ARM 17.24.505(2) and its meaning appears clear from
the context in which it is used. If Ywaste" were used, the

meaning of the resulting term "waste properties or effects"
would be wunclear and certainly different from what is
intended. The point of using "undesirable" is to protect
against acid-forming, toxic, etc., properties that a coal seam
might have.

COMMENT #26: Regarding ARM 17.24.505(1), the use of 4 feet
of material to cover the exposed coal seam is not a whole lot
of protection in erosive conditions. The risk would be higher
with less material.

RESPONSE; Whether the use of less than 4 feet of material
would be acceptable is a site-gpecific determination, which is
why an operator musgt demonstrate that a lesser depth will
afford the same protection as the proposed rule reads.

COMMENT #27; What is the rationale for removing the term
"guitable" from the language in ARM 17.24.520(2), which is
language, with wmodification, that was moved from ARM
17.24.519A? Also, the fill discussion in ARM 17.24.,520 is not
as detailed as that in 30 CFR 816.71(e) and 816.74.

RESPONSE: The reason for deleting ‘"“suitable"™ is to be
congistent with ARM 17.24.505. ARM 17.24.505 allows for

placement of such materials in the mined out area if certain
procedures or practices are followed to protect water
resources and plant growth and to prevent sustained
combugtion, ARM 17.24.520(2) does not relate to how to handle
wastes (suitable or unsuitable); it relates to the need to
consider the volume of all wastes (suitable and unsuitable)
that are to be disposed of on the mine (pursuant, of course,
to ARM 17.24.508) for the purpose of demonstrating (if it can
be demonstrated) that the total volume of materials (spoils
and wasteg) available "is more than sufficient to restore the
disturbed area to the approximate original contour".
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In the comment that the fill discussion in ARM 17.24.520
is not as detailed as in the federal counterpart rules, it is
not clear what the commentor is specifically referring to. OSM
has not indicated to the state any deficiencies in the state
rule compared to the current federal rules.

COMMENT #28: In ARM 17.24.601(1), the phrase "for documented
and justified reasons related to the needs of the mining
operation or improved reclamation" should be deleted, because
it is unnecessary and redundant. The Department is expected
to approve variances only if necessary and justified.

RESPONSE: See the response to COMMENT #13.

COMMENT _#29: Some of the road requirements in ARM 17.24.601,
17.24.603, 17.24.605, and 17.24.607 that would affect the
safety of mine workers are being stricken,

RESPONSE: This comment is non-specific as to what provisions
are being referenced. Much of the deleted text that may fit
the context of the comment are items that do not relate to the
Department's area of responsibility and authority in coal mine
regulation, which is primarily environmental protection, land
reclamation, and health and safety of the public. Mine worker
safety 1is the province of the Mine Safety and Health
Administration (MSHA), the Occupational Safety and Health
Administration (OSHA), and the Safety Bureau of the Montana
Department of Labor and Industry. The only area of the
Department's authority which clearly involves worker safety is
blasting, although the Department would never knowingly engage
in or require any action or practice that was obviously unsafe
to workers.

COMMENT _#30: Doea MSHA have rules on miner safety with
respect to some of these rules on roads proposed for deletion?
Does OSM have equivalent standards for road construction?

RESPONSE: The Board is not aware of how MSHA's rules relate to
mine roads. 0OSM does not have standards on mine roads
equivalent to Montana's; O0SM's rules are very general with
respect to roads (see 30 CFR 816.150 and 816.151).

COMMENT_#31: I think ARM 17,24.605 is the first time "BTCA"
is encountered. It is not written out anywhere.

RESPONSE: In subchapter &, "BTCA" is first encountered in ARM
17.24.601(3), where it is written out: "besat technology
currently available". The term is defined in ARM
17.24.301(19).

COMMENT #32: The people at Colstrip who are living with a

seismograph in their basement because of blasting will miss
the 8-hour per day rule, i.e., part of the deleted portion of
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ARM 17.24.623(2) (b) (iii). At least the reference to ARM
17.24.624 should be retained.

RESPONSE: ARM 17.24.623(2) (b) {(iii) concerns the information on
days and time periods that blasting will be conducted that
must be in the required published blasting schedule, which is
what ARM 17.24.623 addresses. The published blasting schedule
mugt, of course, comply with many requirements of ARM
17.24.624, including any imposed restrictions on time, area
covered, and sequence of blasting, requirements for access
control to blasting areas, and requirements for warning and
all-clear signals. Thus, there are many requirementg in ARM
17.24.624 begides time of blasts that must be reflected in the
blasting schedule. Retaining a reference to ARM 17.24.624 in
the indicated provision of this rule serves no purpose. The
Department retains the authority under ARM 17.24.624 to limit
blasting to 8 hours per day or any other limit necessary to
protect public health, safety, or welfare.

COMMENT #33: Deleting the referenced rule text in COMMENT
#32 will render the Montana standards less stringent than the
federal rules. 30 CFR 816.64 prescribes blasting in daylight
hours from sunrise to sunset. If you are living in a place
that can have blasting 24 hours a day, maybe you don't want to
be living there.

RESPONSE: ARM 17.24.624(2) imposes the same limitation as the
federal rule (30 CFR 816.64), that is, blasting must be
conducted between sunrise and sunset. The rule also
authorizes the Department to impose more restrictive time
periods if warranted.

COMMENT #34 : In ARM 17.24.633(1), changing the word
"appropriate" to "approved" is a weakening of the standard,
because it is now possible to approve a pond in an
inappropriate place.

RESPONSE: The rule, as proposed to be amended, references ARM
17.24.638 and 17.24.639. These rules require these structures
to be located in appropriate locations and provide more
specific c¢riteria for determining appropriate locations.

COMMENT #35: The changes in ARM 17.24.633{(4) seem to
indicate that if you have implemented your discharges from
your disturbed areas, have control of them with your BTCA
standards, that's all that is required if you have an MPDES

permit, and the federal rules are not applicable. I would
hope that the federal rules are applicable. The changes to
(4) make this section far less definite regarding the

circumstances to which it was designed to apply.

RESPONSE: ARM 17.24.633(4), as revised, provides: "All
discharges which include water from areas disturbed...must be
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in compliance with all federal and state laws_and regulationg"
(key words underlined). The deleted portion at the beginning
of (4), "whenever a sedimentation pond...shall achieve the
following c¢riteria...", is now covered in much more simplified
language in the first line of the new (4). The deleted text
at the end of old (4)(a) is covered by the added text:
"applicable effluent limitations". 0ld (4)(b) is not
necessary, because the sgpecial circumstance described in
(4) (b) is now covered by the all-encompassing language of
revised (4).

COMMENT #36: ARM 17.24.633(6) should not be deleted, if
you're going to comply with the rules other than BTCA, and in
order for the rest of the changes in ARM 17.24.633 to make
sense. Deleting thig provision significantly weakens and
obfuscates the standard which sedimentatjon structures must
meet under BTCA.

RESPONSE: All of the requirements in ARM 17.24.633(6) are
covered in ARM 17.24.633(1), (3) as revised, and (4) as
revised.

COMMENT #37: Omitting "Design" from the first line of ARM
17.24.634(1) should not be done, because there should be some
forethought about how to construct a channel before any
construction begins.

RESPONSE: Ag indicated in the rulemaking notice on page 3029,
1998 Montana Administrative Register, Issue No. 22, the
purpoge of replacing "design" with "construction" in (1) was
to convert (1) to a performance standard only. The Board
agrees that designs are necessary; designs are still required
under (2) as revised.

COMMENT #38: The provisions on how to determine approximate
original contour, which the Department wants to strike, would
aid in designing stream channelg bearing a resemblance to the
premining condition.

RESPONSE: There is nothing in the deleted text of ARM
17.24.301(13), the definition of approximate original contour,
that relates to reclaimed channel design.

COMMENT #39: A few commentors proposed revised language in
various parts of ARM 17.24.634(1) and (2). Proposed changes
in (1) would replace the term "emphasize" with "exhibit", and
would eliminate ‘"channel and floodplain" where found and
replace it in one instance with "drainages". Proposed changes
in (1) (f) in addition to those of the Board are shown as
follows: ‘“eatablish or restore the ehannel drainage to
include, where appropriate, a diversity of aguasrie habitats

S 3 : that approximates
the premining characteristics . . " In (2), the commentors
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have proposed substantially revised text that would confine
the need to submit drainage designs to channels "dominated by
fluvial processes". The commentors indicate that the
rationale for all of these proposed changes is that designs
for ephemeral channels are unnecessary and that the proposed
language ties detailed channel designs to quantifiable
premining conditions that can be measured by proven scientific
methods.

With one exception, the above proposed changes are
beyond the scope of this rulemaking; the Board may not
consider new proposed substantive rulemaking at this point in
this rulemaking process. The one exception is that the Board
has replaced the word ‘"emphasize" with ‘"exhibit" in ARM
17.24.634(1), because it c¢larifies the intent of (1), which is
now a performance standard only.

40: In ARM 17.24,634(2), leaving the definition of
"habit or characteristic¢ pattern" as the only standard for
channel designs fails to minimize erosion. A channel in the

process of reaching equilibrium may still be eroding severely.

RESPONSE: The referenced definition is not the only standard
for channel designs. As shown at the bottom of page 3029,
1998 Montana Administrative Register, 1Issue No. 22, parts
(1) (b) through (1) (e), which are also standards for channels,
are still in the rule. Also, part (1) {f) as revised is a
channel standard. Stability (as related to erosion) is still
covered, in similar or identical language as it was before, in
ARM 17.24.634(1){a) in conjunction with ARM 17.24.301(46) and
in (1) (¢) and (1) (e) of ARM 17.24.634.

COMMENT $#41: The text in  ARM 17.24.634(2) regarding
state-of-the-art stream designs and the submitting of channel
designs at least 120 days before channel reclamation should
not be stricken. Regarding state-of-the-art, repetition is
not a bad thing; a 1little vreminder does not hurt the
Department or the operator. The 120-day requirement should be
of help to the Department and the operator. Otherwise the
Department may have people dropping off the design asking for
immediate approval.

RESPONSE: See the Board's rationale for these changes in the
rulemaking notice. Some repetition is not necessarily a bad
thing. However, if "state-of-the-art" is retained here, it
gshould also be placed in wany other locations in the rules,
because state-of-the-art is required on all reclamation (82-4-

231(1), MCA). Regarding the 120-day requirement, it is
possible that the Department may get pressure to approve a
degign 'by yesterday". The bottom 1line is that channel

construction may not begin until the design is approved (ARM
17.24.634(2)).
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COMMENT #42: Removing the last sentence of ARM 17.24.634(2)
removes an important safequard for the successful
reconstruction of a channel. Topsoil is not so plentiful that
it can be wasted on an improperly constructed area. Design
and construction of drainage channels ought to be one of the
more important aspects of reclamation. Before topsoiling you
would be better off having an ingpection of the channel.
Department employees should be able to inspect constructed
channels before resoiling, presumably because they are on the
mines for inspections anyway.

RESPONSE: See the rationale for this deletion in the

rulemaking notice. The Board concurs that design and
construction of channelg is a key aspect of reclamation and
that wasting of soil is undesirable. The Department can

inspect many reconstructed channels prior to resoiling, but
with the resources and workload in the Coal and Uranium
Program, and in light of the need and desire of many operators
to c¢ontinue reclamation progress in accordance with their
scheduling of reclamation activities, to require that all
reconstructed c¢hannels be inspected prior to resoiling is
impractical. The Department has the authority to take
enforcement action if a company does not comply with design
requirements in constructing channels; this would include loss
of soil if a violation of applicable subchapter 7 rules is
identified.

COMMENT $#43; Although the proposed revised language in ARM
17.24.634 allows for greater flexibility, the rule is still
burdensome to our reclamation efforts. Submitting designs for
every channel is not practical. The Department may exempt all
or portions of drainage channels from the need for designs,
but this process is cumbersome at best. In the late 1980's,
thig rule contained language indicating that significant
channels required designs but insignificant ones did not.
Perhaps we should step back and consider the intent of this
rule.

RESPONSE: This comment does not sgpecifically address the
propoged changes, but calls for some consideration that is
beyond the scope of this rulemaking; state rulemaking
procedures do not allow the Board to consider new proposed
substantive rulemaking at this point in this rulemaking
process.

COMMENT_#44 : In ARM 17.24.639(1) (a) (i) (A}, the phrase
"generally accepted method" should be substituted for "method
approved by the department", because there are many methods
available whic¢h provide reasonable estimates of sgediment
volume. The operator should not be required to use a method
preferred by the Department. The review and approval process
is the mechanism to express any concerns about the method
used.
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RESPONSE; The term "generally accepted method" is too vague to
be satisfactorily enforceable. The 1last sentence of the

comment seems to agree that the Department should be the
ultimate authority in determining the acceptability of
methods, which is what the rule provides; and the Board agrees
that the Department must have ultimate authority to determine
design methods to insure the adequacy of pond design. The
suggested amendment has not been made.

COMMENT #45: ARM 17.24.639(1) (¢) (1) (B) should not be
changed, because reducing by nearly half the capacity of the
sedimentation pond will leave the pond under capacity to hold
the 10-year, 24-hour precipitation event. The original
version of this rule allows for smaller sedimentation ponds if
the circumstances justify it. The only result of this change
may be the construction of more sedimentation ponds.

RESPONSE: Subsgection (1) (c) (i) of this rule involves only
design for sediment loading, not the 10-year, 24-hour
precipitation event. Design for 10-year 24-hour precipitation
event is also required under ARM 17.24.639(2). Subsections
(A) and (B) under (1) ({(c) (i) provide two alternatives, one of
which must be chosen to design the pond for sediment leoading.,
Subsection {(B) is an option that could be characterized as a
quicker, but worst case approach to designing for sediment.
The Department's experience in working with sediment volume
estimation and how ponds have actually functioned at the coal
mines over many years indicates that the original requirement
in option (B) of 0.035 ac-ft per acre (which was in the
original program rules of O0SM and which OSM repealed many
years ago) is overdesign and may result in unnecessarily large
ponds and unnecessary land disturbance to build such large
ponds. The revised value of 0.02 ac-ft per acre for option
(B) is more reasonable and adequate. Finally, contrary to the
last sentence in the comment, the result of this change will
not be more sediment ponds, but smaller ones in certain cases,
which may reduce land disturbance.

COMMENT #46: Deleting ARM 17.24.639(6) has significantly
weakened and obfuscates the standard which sedimentation
structures must weet under BTCA.

RESPONSE: This deleted provision is completely covered by the
requirements in ARM 17.24.633(4) as revised.

COMMENT #47: The second sentence as revised in what is now
ARM 17.24.639(6), "With the approval of the department,
additional storage may be provided for sediment and water
above the total design requirement", should be deleted. This
is an operational decision that should be reserved for the
operator to make. The review and approval process is the
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mechanism for the Department to voice any concerns it may have
with a plan that provides for additional storage volume.

RESPONSE: This comment is beyond the scope of this rulemaking,
because it proposes a substantive change 1in the process
(deleting a key provision, ‘"approval by the department")
regarding provision for additional storage capacity. Also, it
appears as if the last sentence of the comment contradicts the
first two sentences, because the review and approval process
would allow the Department to exercise authority over a
proposal for additional storage, which is what the rule as
revised provides for. Approval by the Department is necessary
to limit 1land disturbance that could occur because of
excessive pond storage capacity.

COMMENT #48: Considering the 1life of sgome mines, some
sedimentation ponds could be in place for 35 or 40 years.
Embankments on some of the dams of that age on our ranch have
settled in the middle, and unless there is adequate freeboard
there is a real risk of breaching in the middle of the dam.
This is something to keep in mind regarding new ARM
17.24.634(9).

RESPONSE: The Board agrees that maintaining adequate freeboard
on sedimentation ponds is necessary. Section (9) of this rule
states: "The minimum elevation at the top of the settled
embankment must be 1 foot above the water surface in the
pond..." (emphasis added) .

COMMENT #49: We have a concern with the proposed revision of
ARM 17.24.639(27)(a) and (b) involving the deletion of
"primary" in the first line of both (a) and (b). This concern
relates to COMMENT #5 regarding ARM 17.24.301(107).

RESPONSE: Please see the response to COMMENT #5, which
addresses this concern, and therefore, the concern with ARM
17.24.639(27) (a) and (b).

COMMENT #50: In ARM 17.24.639(27)(a), removing the text
which indicates that slopes of sedimentation ponds that are
excavations must be 3h:1v or less could endanger wildlife or
people. On a 3:1 slope, wildlife might be able to get out, if
they can det to one end or the other. The major danger would
be in winter with the pond ice unstable or covered with snow;
if something goes through the ice, it's going to be dead.
There was a case in Colorado where a person fell through the
ice in one of these in an o0il shale mine and he drowned
because he couldn't get out from under the ice.

RESPONSE: The objective of this rule is slope stability of
excavations, and the rationale for the change is from that
perspective and for operational and land disturbance reasons.
The response to Comment #29 about worker safety is pertinent
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here as well. In addition, regarding both wildlife and human
safety, most such excavations would not have vertical or
near-vertical slopes all around, because it is anticipated
they would primarily be constructed with dozers or scrapers.
Dozers and Bcrapers require entrance and exit points to do the
work, which means that slopes for entrance and exit cannot be
extremely steep. Draglines could be used but only in rare
instances where mining happened to be occurring at a point and
at a time where an excavated pond needed to be constructed.
Finally, risks to wildlife and humans are minimal, even on the
steeper slopes.

Since these rules are meant to be read by
engineers and the public, as well as lawyers, even if it is
redundant, the reference to "Standard Methods for Examination
of Water and Wastewater, 15th edition" in ARM 17.24.645(6)
should be retained, because it gives the reader a shortcut of
what to look for without having to hunt up a copy of the
federal regulations which may not be available.

RESPONSE: "Standard Methods..." is not a stand-alone reference
for groundwater data collection methods, whereas 40 CFR Part
136 is. In other words, there are methods in the federal
citation that may be applicable to groundwater, but that are
not found in "Standard Methods..." The public is certainly
free to consult “"Standard Methods...", because it is
applicable in most cases. If there are questions about its
applicability in specific instances, persons may consult with
the Department . Also, 40 CFR Part 136 is available on the
internet.

COMMENT #52: In ARM 17.24.716(2), the term "by establishing
sod plugs" should be deleted from the first sentence, because
this is not a common method of revegetation in Montana and
would be covered by "other methods" in this sentence.

RESPONSE: This is listed only as an option, even if uncommon,
and as such presents no difficulty to operators.

COMMENT #53: The sentence in ARM 17.24.716(2), "Mixed
seedings must be conducted in a manner and at a time that will
avoid deleterious competition of different vegetal types or to
avoid seed distribution problems due to different seed sizes",
is unnecesgary, because the second sentence in ARM
17.24.716(2) atates that all revegetation methods must be
approved by the Department,

RESPONSE: The second sentence does not require or imply the
performance standard in the quoted sentence, Thus, the
sentence must be retained.

COMMENT 54 : Regarding the changes in ARM 17.24.733(3), it
shouldn't be any more difficult to arrive at the height
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measurement for these kinds of plants [trees, shrubs, and
half-shrubs] than it would be to weasure their density. The
stricken standard may not be an appropriate one, but there
probably is a way.

RESPONSE: The deleted provision is not about height
measurement, but is about the counting of stems of clonal
species (e.g., snowberry). For many years baseline data have
not been c¢ollected using the method presently required by
17.24.733 (1) for reclaimed areas. By deleting the language in
(3) (b), the density of clonal species on reclamation may be
determined in the same way that it has been determined for
many years in the baseline/reference area situation @o that
the data may be properly compared.

COMMENT_#55: The change in ARM 17.24.821(1) 1is just as
gsloppy as in the previous version, Splitting the legal
reference with a parenthetical phrase is very confusing. The
longer and clearer way to say the thought is: "Each operator
who desires to conduct alternate reclamation pursuant to 82-4-
232(7) and/or alternate reclamation pursuant to 82-4-232(8)
MCA shall sgubmit his plan to the department”.

RESPONSE: To eliminate confusion, the Board has deleted the
references to subsgections (7) and (8). (See ARM 17.24.821
under part 3 of this notice.)

COMMENT #56: Regarding the c¢hanges in ARM 17.24.901 to
comply with the federal rule that came out of the energy bill,
the protection for people living over subsidence has been
reduced. The o0ld wording was to prevent material damage; now
you're only going to minimize it. There is also an inherent
conflict in this, because the Montana law is stronger on
protection of structures over underground mining than is the
Federal Energy Act, which only protected domestic habitations
and had no respect for businesses that operate in coal mining
areas other than coal mining.

RESPONSE: Section 82-4-243, MCA, was adopted by the 1997
legislature on the advice of OSM regarding the need to comply
with new section 720 of the Surface Mining Control and
Reclamation Act (SMCRA). This new section of SMCRA was
adopted ag part of the 1992 Federal Energy Policy Act. The
language in 82-4-243, MCA is virtually identical to section
720 of SMCRA. The changes proposed in ARM 17.24.901 and also
in 17.24.911 were an attempt to bring the state program up to
federal rule standards, also on the advice of OSM.

Section 82-4-243, MCA, requires that material damage that
has occurred as a result of subsidence must be mitigated. When
the rule implements this statute, use of the term "minimize"
is correct,
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Section 82-4-231(10) (f) also pertains to subsidence. It
provides that the operator must prevent subsidence. As is
pointed out by the c¢ommentor, use of "minimize" in the
portions of the rule that implement this statute ig improper.
The Board has made the necessary amendments in ARM 17.24.901
by deleting the term "minimize" in appropriate places.

In addition to the change in ARM 17.24.901, other changes
in ARM 17.24.901 and in other rules are necessary. In ARM
17.24.901{(1) (e) (i) (A), "(B) and" are stricken in the reference
to (1) (e) (i) (B) and (C), because "(B)" now involves measgures
to prevent subsidence, which must be disassociated from
(1) (e} (i) (A), which inveolves allowance for planned subsidence.
In proposed ARM 17.24.911(2), the phrase "to the extent
technologically and economically feasible" in the context of
preventing material damage to buildings, dwellings, etc. from
planned subsidence is not consistent with 82-4-231(10) (f);
therefore, this phrase will be deleted. Finally, in ARM
17.24.911(9), the term "or minimize", which currently exists
and was heretofore not subject to any changes, will be struck
for the same reasons as above. See ARM 17.24.901 and
17.24.911 under part 3 of this notice for all of these
changes.

COMMENT 2; Regarding ARM 17.24.1001(2) (1) and
17.24.1018(4), the proposed additional requirements are
burdenaome to the operators. Notifying the landowner that the
Department must make investigations and inspections to insure
compliance of prospecting operations on the landowner's
property does not mean that the landowner will be amenable to
the Department conducting such investigations and inspections.
What happens if the Department is denied access? How will
these rules be enforced? Are these rules simply permit
application requirements?

RESPONSE: ARM 17.24.1001(2) (1) is merely an application

requirement. ARM 17.24.1018(4) is merely a requirement for
the notice of intent to prospect that the operator must
submit . In both cases, the only responsibility of the

operator is to document that the affected landowner on whose
property the prospecting operations are proposed to take place
has been notified of the Department's responsibilities to
carry out investigations and inspections on the property.
Whether the landowner agrees or not with the idea of the
Department accegssing his/her property or denies the Department
access are not issues in these rules for the operator.

COMMENT #58: Regarding proposed mnew ARM 17.24.1104(2),
considering the fact that Montana law requires underground
mines to be responsible for reclamation on the entire area to
be undermined, and damages to water and structures should be
covered under the original bonding, this new section could be
interpreted to relieve the operator of responsibility until

8-4/22/99 Montana Administrative Register



~-835-

damage has occurred. Not only is subsidence predictable and
planned, but the damages that follow to surface structures and
water installations are not unanticipated. This section

undermines Montana's reclamation bonding for damages caused by
underground mining.

RESPONSE: This new section does not supersede or preclude the
requirements for "up-front" bonding in Montana rules (ARM
17.24.1102) . To the extent that material damage from
controlled subsidence is predictable and the costs for repair
can be estimated during the permit application stage, these
cogts must be included in the initial bond. If unanticipated
damage or consequences occur, however, amended ARM
17.24.1104(2) requires that additional bonding wmust be
obtained according to the procedures prescribed. It does not
preclude or preempt the requirements of ARM 17.24.911(7) (a)
through (d) to repair, restore, rehabilitate, c¢ompensate,

replace, ete., the structures or resources that have been
damaged. ARM 17.24.1104(2) indicates that, in addition to
those requirements, the operator must also submit additional
bond to insure that the restoration, rehabilitation,

compensgation, etc., will occur.

COMMENT #59: Regarding new ARM 17.24.1104(2), drafters of
this section need to go without water for 90 days some time.

RESPONSE: The new language is an adoption of a federal rule.
It does not allow the operator to take up to 90 days to
resupply a damaged water source, The performance standards
for resupplying water are in ARM 17.24.911(7) (a) and (d),
which have no 90-day time frame attached ((7)(a) states
"promptly replace, etc."). New ARM 17.24.1104(2) relates to
submitting additional bond to insure repair, restoration,
etc., due to subsidence-related damage, and allows for the
possibility of various time frames to resupply, restore, etc.,
before requiring the submittal of additional bond.

COMMENT #60; Regarding new ARM 17.24.1104(2), does the
extension beyond 90 days to waive water resupply also extend
to the need for putting up bond? This new section does not
say that if the operator meets the terms of the extension, he
shall put up additional bond until the water is resupplied.

RESPONSE: Regarding the first statement in the comment, the
new section does not waive water resupply. Regarding both
statements, if the operator meets the terms of extension (to
90 days or to a maximum of 1 year) for not having to submit
additional bond, by definition the operator will have
resupplied the water, repaired the damage, etc. Otherwise the
operator will not have met the terms for an extension not to
submit the additional bond.
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COMMENT #61: At some point in these subsidence amendments to
ARM 17.24.901, 17.24.903, 17.24.911, and 17.24.1104, the
Department should make it clear that an operator c¢annot
destroy water, and leave the landowner without water for up to
a year at least. There must be a specifically stated
requirement for a temporary water supply from the landowner if
requested.

RESPONSE; The rules do not allow the operator to destroy
water. ARM 17.24.901 and 17.24.911 are extensive {(made even
more so with the proposed revisions) in their coverage of
application and performance standard requirements regarding
subsidence, material damage, and protective and mitigative
measures related thereto. See the response to COMMENT #59 for
reference to performance standards regarding resupply of

water. Although the rules do not specifically state that
temporary water supplies must be provided if requested,
82-4-243(1) (b), MCA, requires prompt replacement of water

supplies. No rule amendment is necessary.

COMMENT #62: The implications from the Energy Act rules
bring implications to the Montana rules that do not arise from
the original rules; therefore, the water supply question needs
to be clarified, as well as the bonding.

RESPONSE: See response to COMMENT #56.

5. The Board has adopted several other miscellaneous
amendments to the rules to conform them to current rule
drafting style, to correct typographical and other clerical
errors, and to make the rules easier to read and more
understandable. These editorial amendments do not change the
meaning or requirements of the rules.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
David Rusoff by: Rusgsell H. Hudson
David Rusoff RUSSELL H. HUDSON,
Rule Reviewer Acting Chairperson

Certified to the Secretary of State April 9, 1999.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the adoption NOTICE OF ADOPTION

)
of new rules I through VI ) OF RULES
promulgating listing, )
delisting, and ranking rules )
for CECRA facilities ) (CECRA)
TO: All Interested Persons
1. On May 14, 1998, the Department of Environmental

Quality published notice of public hearing on proposed adoption
of the rules outlined above at page 1264 of the 1998 Montana
Administrative Register, Issue No. 9. On November 5, 1998, the
Department published notice of a supplemental comment period on
the proposed adoption of new Rule VI at page 2941 of the 1998
Montana Administrative Register, Issue No. 21.

2. The Department has adopted Rule I (17.55.101) a=s
proposed.

3 The Department has adopted the following rules as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

RULE II 7.55.102 DEFINITIONS 1In this subchapter the
following terms have the wmeanings indicated below and are
supplemental to the definitions in 75-10-701, MCA:

(1) "Beneficial use" means a use of apreundwates water
designated wunder the appropriate «classification in ARM
30003 17.30.621 through 17.30.629 and ARM 17. 006.

(2) "Free product" means a hazardous or deleterious
substance or a wsubstemee material containing a hazardous or
deleterious substance that is present as a non-aqueous phase
liquid.

(3) and (4) Remain as proposed.

(5) “Rish-baged———econeentrationgiw—means hemieat

. !. Leved c cole g ;

46+ "Sensitive environment” means;

{a) a terrestrial or aquatic resource, including wetlands,
with unique or highly valued environmental or cultural features;

(b) an area with unique or highly valued environmental or
cultural features; or

{¢) a fragile natural setting.
AUTH: 75-10-702, MCA; IMP: 75-10-702, MCA

RULE _IIT (17.55.10% CECRA PRIORITY LI (1) Remains as
proposed.

(2) Inclusion on the CECRA priority list or the rank of a
facility on that list is not a precondition to department action
under CECRA or any other applicable law.

{(3) Delisting a facility on the CECRA priority list
pursuant to ARM 17.55.114 doesg not reljeve a person liable or
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potentially liable under 75-10-715, MCA, from the responsibility
ctions Judin operation and

maintenance, required by the department.

AUTH: 75-10-702 and 75-10-704, MCA; IMP: 75-10-702 and

75-10-704, MCA

v (1 5.1 FACILIT ISTING (1) through (2) (b)
Remain as proposed.
(c} The department shall notify the county commissioners,
b of heal created pursuant to 50-2-104 through
50-2-107, MCA, and governing bodies of cities, towns, and
congolidated local governments in the community most likely to
be threatened by the facility that is proposed for listing.

(2) () through (3) Remain as proposed.

(4) Any person may submit a_request to the departmpent to
list a facility on the priority list. The request must be in
writing and contain the rationale for the proposed listing and
documentation or confjirmation of the releagse or threat of a
release, If the department determines listing may be
appropriate, compliance with the provisions ¢f this rule is

ed
AUTH: 75-10-702, MCA; IMP: 75-10-702, MCA

RULE V (17.55.111) FACILITY RANKING (1) through (2) (a)
Remain as proposed.

(i) a documented or probable exceedance of a Montana water
quality human health standard listed in department Circular WQB-
7, entitled "Montana Numeric Water Quality Standards" (Beeember
3955 November 199§ edition) or a standard established as a
drinking water maximum contaminant level listed at 40 CFR 141
(1997) —ia—a—publie—drindng—water-supply; or

(ii) through (2) (b) Remain as proposed.

(i) a documented or probable exceedance of a Montana water
quality human health standard listed in department Circular WQB-
7, entitled "Montana Numeric Water Quality Standards" (beeember
1995 November 1998 edition) or a standard established as a
drlnking water maximum contamlnant level listed at 40 CFR 141
(1997) ; or

(ii) Remains as proposed.

(¢) documented release into a drinking water line that is
part of a public drinking water supply, with:

(i) a documented or probable exceedance of a Montana water
quality human health standard listed in department Circular
WQB-7, entitled "Montana Numeric Water Quality
Standards" (Beecember 31395 November 1998 edition) or a standard
established as a drlnklng water max1mum contamihant level listed
at 40 CFR 141 (1997) i or

(ii}) Remains as proposed.

(d) documented release to surface water in_a_ drinking
water intake that is a private domestic or commercial drinking
water supply, with:

(i) a documented or probable exceedance of a Montana water
quality human health standard listed in department Circular
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WOB-7, entitled “Montana Numeric Water Quality Standards"
(Beeember—3995 November 1998 edition) or a standard established
as a drinking water maximum contaminant level listed at 40 CFR
141 (1997) ia—e—demeseme—er—eommereta}—drtnking—waterbﬁappéy; or

(ii) Remains as proposed.

(e) documented releage to groundwater in a drinking water
well that is a preivete domestic or commercial drinking water
supply, with:

(i) a documented or probable exceedance of a Montana water
quality human health standard listed in department Circular
WQB-7, entitled "Montana Numeric Water Quality Standards®
(Beeember—3995 November 1998 edition) or a standard established
as a drinking water maximum contaminant level listed at 40 CFR
141 (1997)ﬂ*n—a—demeﬂEte—e&weommereta&—dr&nk&ng—water—aapp&y; or

(ii) Remains as proposed.

(f) documented release into a drinking water line that is
a private domestic or gommercial drinking water supply, with:

(i) a documented or probable exceedance of a Montana water
quality human health standard listed in department Circular
WQB-7, entitled "Montana Numeric Water Quality Standards*
{Pecember—3065 November 1998 edition) or a standard established
as a drinking water maximum contaminant level listed at 40 CFR
141 (1997) —ifna—deomenstie—or-rommexaial drinking—water—supply; or

(ii) Remains as proposed.

(g) presence of explosive vapor levels or concentrations of
vapors that could cause acute health effects in a structure or
utility corridor;

(h) indications of an imminent danger of fire or explesion
or a release of dangeroug levels of vapors
air; or

(i) Remains as proposed.

{(3) A high priority designation must be given to a
facility whose release does not exhibit any of the
characteristics provided in (2) but exhibits one or more of the
following characteristics:

(a) documented release to surface water 4a—a—dminleineg
water—ineake that is a drinking water source with:

(i) no documented ©or probable exceedance of a Montana
water quality human health standard 1listed in department
Circular WQB-7, entitled "Montana Numeric Water Quality
Standards" (Beeember-—359& November 1998 edition) or a standard
established as a drinking water maximum contaminant level listed
at 40 CFR 141 (1997) in a drinking water supply intake; and

(ii) for substances whose parameters for human health are
not listed in WQB-7 or 40 CFR 141 (1997), no concentration at
levels that render the water harmful, detrimental, or injurious

to a beneficial use in a drinking water supply intake;

(b) documented release to groundwater ime—drinlcing-water
wetl that is a drinking water source with:

(i) no documented or probable exceedance of a Montana
water guality human health standard listed in department
Circular WQB-7, entitled "Montana Numeric Water Quality
Standards" (Peeember-3595 November 1998 edition) or a standard

Montana Administrative Register 8-4/22/99



-840-

established as drinking water maximum contaminant level listed
at 40 CFR 141 (1997) in a_drinking water supply well; and

(ii) for substances whose parameters for human health are
not listed in WQB-7 or 40 CFR 141 (1997), no concentrations at
levels that render the water harmful, detrimental, or injurious

to a beneficial use ip a drlgk;ng water supply wel
(c)

44} documented release to ambient air that poses a threat
to public health;

4e) (d) documented release of friable asbestos-containing
material on the ground surface that #ay—pese pogses a threat to
public health;

3 (e) migration of contamination abkbeve—risle—based
eonsentraiions to third—pearsey preoeperty ecurrently in use—er a
utility corridor currently in use;

(g) Remains as proposed, but is renumbered (f).

> (g) documented and extensive contamlnatlon of exposed
shallow soil or exposed sediment
with uncontrolled facility access;

(i) Remains as proposed, but is renumbered (h).

Ho- (i) documented impact to a sensitive environment.

(4) A medium priority designation must be given to a
facility that does not exhibit any of the characteristics
provided for in (2) or (3) but exhibits one or more of the
following characteristics:

(a) documented or probable release to surface water that
is not a drinking water source but is used for anetherpurpese
a benefigial use;

(b) documented or probable release to groundwater that is
not a drinking water source but is used for emether—purpese a
beneficial use;

(c) documented or probable release into a water line that
is not used ag a drinking water source but is used for anethes
purpose a beneficial use;

(d) and (e) Remain as proposed.

(f) potential for migration of contamination to +&hixd

party prepesty—auprently dn—uge—e® a utility corridor currently

in use;

(g) documented contamination to &hird—peasey property—rot
4—uge—or a utility corridor not in use;
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(h) documented or probable localized contamination of soil

(i) through (5) (d) Remain as proposed.

(e) minimal potential for release to &hiwrd party-prepesey
er a utility corridor; or

(f) Remains as proposed.

(6) An operation and maintenance designation must be given

to a facility on the CECRA priority list at which remedial
actions are complete but which is undergoing operation and
maintenance, including but not 1limited to revegetation

monitoring, surface water monitoring, groundwater monitoring, or
waste repository maintenance._Facilities with an operation apnd
maintenance designation will be maintaiped on the CECRA priority
list in_a separate ca or

(7) and (B8) Remain as proposed.
AUTH:: 75-10-702 and 75-10-704, MCA; IMP: 75%-10-702 and
75-10-704, MCA

RULE VI 17.55.114 DELISTING A FACILIT TH
PRIORITY LIST (1) Except as provided in (3), Pthe department

may shall delist a facility from the CECRA priority list if:

(a) the department determines that all requirements of
CECRA have been fully met, including the requirement that
conditions at the facility assure pregent and long term
protection of public health, safety and welfare, and the
environment;

(b) the department determines that the facility should not
have been listed based on_gubsequent investigation; or

(c) another state program assumes jurisdiction of the
facility and that state program_is addressing all the releases
and threatened _releases of all hazardous,  or deleterjous
substances at the facility.

(2) In determining whether to delist a facility from the
CECRA priority list, the department shall consider whether:

(a) documented investigations or facility-gpecific risk
analysis demonstrate that taking additional remedial actions is
not appropriate to address the release or threatened release of
hazardous or deleterious substances;

(2) (b) and (c) Remain as proposed.

(3) The department may not delete a—feeility from the
CECRA priority list +£ a facilit t is subi continuing
engineering c¢ontrols or institutional controls

er—the—envirenment unless the engineerj r in
controls congist of:
dee strictions or restrictive coven a

with the land _and that have been approved by t depar nt and
duly recorde

b) zonin trictions: or
{c) a designated controlled groundwater area as provided

for in 85-2-506, MCA.
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Time

(5) through (7) (b) Remain as proposed, but are renumbered
(4) through (6) (b).

(c} The department shall notify the county commissioners,

[sT-}4 of ith cre rsua to 50-2-104 through

50-2-107, MCA, and governing bhodies of cities, towns, or
consolidated local governments in the community most likely to
be threatened by the facility that is proposed for delisting.

(d) through (f) Remain as proposged.

{7) Any person may submit a request to the department to
jli he priority list. e request mu be in
c in the rationale for the delistin and indicate
with epecificity how the requirements of this rule have been
. £t department determines delisting ig appropriate
ith (6)_is required.

AUTH: 75-10-702, MCA; 1IMP: 75-10-702, MCA

4. The Department received the following comments;
Department responses follow:

ULE 17.55.101

COMMENT #1: Rule I (17.55.101) - Procedures for listing,
delisting, and ranking facilities under the Comprehensive
Environmental Cleanup and Responsibility Act (CECRA) should be
at least as rigorous as procedures for listing, delisting, and
ranking sites on the National Priorities List (NPL) under the
Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA), 42 USC § 9605. CERCLA requires the promulgation
of amendments to the Hazard Ranking System (HRS) to assure that
the HRS accurately assesses the relative degree of risk to human
health and the environment posed by sites and facilities subject
to CERCLA review. HRS procedures are applied to any site
facility to be listed under CERCLA in making listing decisions.
DEQ's proposed rules should require an examination and ranking
of these factors for the purpose of listing a facility.

RESPONSE: CECRA is designed to address sites that are not being
addressed under CERCLA and therefore the criteria for listing a
CECRA site may not be the same as the criteria under CERCLA.
Under CERCLA, listing and ranking occur simultaneously. Under
CECRA, a site is listed and then ranked. Using the HRS package
on CECRA gites is unnecessary and would be expensive and overly
burdensome at such an early stage in the process, The
Department (DEQ) believes it appropriate to focus its resources
on cleanup rather than burdensome investigations which would be
necessary under the proposal to list and rank sites. Section
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75-10-702, MCA, specifically states which facilities are
eligible for listing under CECRA: those that have "a confirmed
release or substantial threat of a release of a hazardous or
deleterious substance that may pose an imminent and substantial
threat to public health, safety, or welfare or the environment."
At the time of listing, it ig likely that DEQ will not have
complete information about the extent of the release at the
facility. Listing the site allows DEQ to prioritize the need
for remedial action and allocate resources to sites. DEQ should
not be required to wait to list a site and initiate actions
until the exhaustive list of information has been acquired. Much
of this information will not be obtained until a remedial

investigation has been completed. DEQ does not beljeve it
should be the entity conducting such an investigation prior to
the listing or ranking of a sgite. The costs of such an

invegtigation would be high and DEQ would be obligated to
cogt-recover thege expenses.

RULE 11 7.55.102

COMMENT_ #2: The definition of "risk-based concentrations" in
Rule II (17.55.102) is too arbitrary; the definition should be
much more specific and should provide the criteria for guch a
determination.

RESPONSE: DEQ has carefully reviewed all commentsg it received
regarding this definition and has come to the conclusion that
the definition should be removed from the rules. Subsections of
Rule V (17.55.111) that rely on the definition for ranking
purposes have also been deleted.

COMMENT #3: Rule II(2) (17.55.102) - The definition of "free
product" should include terms that address mobility in the
environment or should be otherwise clarified. Non-aqueous phase
liquids can be tightly held by physical forces in the void
spaces in soils and will not flow to wells or other potential
accumulation points under the influences of gravity. The
generally accepted definition of "free product" typically states
that the product can flow under the influences of gravity or is
otherwise reasonably mobile in the environment.

RESPONSE: DEQ disagrees that terms relating to mobility should
be added to the definition. Regardless of the mobility of the
free product, it will act as a continuing source of
contamination as long as it is present in the sgubsurface.
Therefore, it should be addressed to minimize risk to public
health, safety, welfare and the environment. 1In response to the
comments regarding the definition of "free product", DEQ amended
the proposed definition in order to ensure clarity.

COMMENT_ #4: The commenter submitted modified definitions for
"primary contact activities" for inclusion inte Rule II
(17.55.102) .
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RESPONSE: The proposed definitional change for "primary contact
activities" would limit the definition to activities conducted
in surface water which is unnecessarily restrictive. For
example, it would not cover the situation where contaminated
groundwater was used to fill a swimming pool.

COMMENT #5: Rule II(4) (17.55.102) - An explicit definition
of "sensitive environment®" should be provided. One commenter
suggested the definition from 40 CFR 112.2. Other commenters
expressed concern that the term "gensitive environment" is not
used in the statute and the definition used in the proposed rule
is subjective.

RESPONSE: DEQ has reviewed the provided definition which
included many specific types of sensitive environments and
believes that the definition in the rule covers the specific
areas discussed in the definition tendered by the c¢ommenter. In
addition, CECRA is designed to protect public health, safety,
and welfare, and the environment. Therefore, DEQ is authorized
to rank sites with threats to the environment and it is
appropriate to differentiate ranking based on the types of
environments affected by a release. The use of the term
"sensitive environment" is for the purpese of ranking based on
magnitude of risk. The fact that the definition is not included
in statute does not preclude DEQ from defining it in rule.

RULE ITT (17,55.105

COMMENT }6: The need to rank facilities appears to be driven
by the need to prioritize the allocation of state special
revenue account monies for application to remedial actions.
Accordingly, it would not appear to be necessary to list or rank
facilities where a party has assumed responsibility for the
entire cleanup, or no orphan share exisgts. One commenter
suggested amending the rule to provide that facilities being
remediated by the facility owner or operator could not be
listed.

RESPONSE: Section 75-10-704, MCA, requires DEQ to prioritize
gites "for remedial action based on potential effects on human
health and the environment" and § 75-10-702, MCA, uses the game
language. The prioritization is risk based. Under the
commenter's reasoning, a maximum priority site with a liable
party who has assumed responsibility for cleanup would not be
listed. DEQ disagrees that this is appropriate; listing serves
an important role in providing notice to the public of the
potential human health and environmental threats. It also
assists DEQ in allocating its resources and determining when DEQ
mugst initiate action. The existence or lack of an orphan share
ig irrelevant in making a listing decision.

COMMENT #7: The listing or delisting of a facility should be
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subject to the rulemaking process as provided under the Montana
Administrative Procedure Act. Once the proposed rulemaking
process is complete, the determination to list or delist a
facility should be judicially reviewable as a final agency
action. In addition, approval of the governor of the state of
Montana should be required before a facility is listed. A
commenter suggested that DEQ evaluate the current CECRA 1list
within 120 days and propose a new CECRA list which would be
subject to notice, rulemaking, approval by the governor, and
judicial review.

RESPONSE Section 75-10-702, MCA, requires that DEQ provide a
mechanism for the re-evaluation of facilities on the existing
priorities 1ist. DEQ has done so in Rule V(7) and (8)
(17.55.111) and through the amendment to Rule VI (17.55.114).
The statute does not require DEQ to propose an entirely new
CECRA Priority List, nor does it require the listing decision to
go through a rulemaking process. The determination that an
action is a final agency action subject to judicial review, and
the availability of that review, is determined by statute. CECRA
does not contain provisions for such judicial review. The
legislature has designated DEQ as the agency responsible for
carrying out the provisions of CECRA and CECRA specifically
gives listing authority to DEQ. Therefore, it would be
inappropriate to require governor approval over the decisions
made by an executive state agency.

COMMENT #8: Include language that makes it clear that the
relative ranking of a sgite is not a precondition to DEQ's
action. If DEQ needs to act on a site it should not be limited
becauge it is a medium priority site.

RESPONSE: Rule III{(2) (17.55.105) has been amended to address
this comment.

RULE IV (17.55.108}

COMMENT #9: Rule IV (17.55.108) - Listing a facility as a
CECRA priority is a very serious decision, and listing results
in severe business impacts for those properties listed, Private
property rights need to be respected in handling all CECRA
sites.

RESPONSE: Comment noted. DEQ strives to respect property rights
while carrying out its statutory duty to protect public health,
safety, and welfare and the environment.

OMMENT #10: Rule IV (17.55.108) - It is not c¢lear if a
tconfirmed" release means it should be an observed confirmed
release.

RESPONSE: DEQ considers a confirmed release to mean the same
thing as an observed or documented release.
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COMMENT #11: Rule IV (17.55.108) - The criteria should be
based on actual risk to people and the environment.

RESPONSE: As provided in § 75-10-702, MCA, DEQ is authorized to
adopt rules addressing releases "that may pose an imminent and
substantial threat to public health, safety, or welfare or the

environment." Therefore, the criteria are statutorily based.
COMMENT #12: Rule IV {(17.55.108) - Requests for public

hearings should also be allowed at the request of a potentially
liable person (PLP).

RESPONSE: A PLP is considered a member of the community and may
request a public meeting pursuant to Rule IV(2) (e) (17.55.108).
Section 75-10-702, MCA, requires that DEQ provide the
opportunity for a public meeting but not a hearing. See also
§75-10-713, MCA.

COMMENT #13: Rule IV (17.55.108) - The listing decision should
not be based on safety or welfare considerations. Only effects
on "human health and the environment" should be considered in
listing and delisting decisions under CECRA.

RESPONSE: CECRA specifically provides protections to the "public
health, safety, or welfare or the environment." See §§75-10-702
and 75-10-711, MCA. The rulemaking authority in §75-10-702,
MCA, authorizes DEQ to list a facility that may pose a threat to
"public health, safety, or welfare or the environment".

COMMENT #14: Rule IV (17.55.108) - Threshold factors for
listing should be defined. Suggestions for the threshold
factors to be established as basic requirements to be considered
in facility listing decisions under CECRA include: confirmed,
observed release; population actually at risk; threat to
ecological function of sensitive environment; nature of release
material; pathway for exposure; mobility of waste material;
volume, area, and concentration” of waste material; and potential
for contamination of current drinking water supplies.

RESPONSE: Section 75-10-702, MCA, specifically states which
facilities are eligible for listing under CECRA: those that have
"a confirmed release or substantial threat of a release of a
hazardous or deleterious substance that may pose an imminent and
substantial threat to public health, safety, or welfare or the

environment”. At the time of listing, it is likely that DEQ
will not have complete information about the extent of the
release at the facility. Listing the site allows DEQ to

prioritize the need for remedial action and allocate resources
to sites. DEQ should not be required to wait to list a site and
initiate actions until the exhaustive list of information has
been acquired. Much of this information will not be obtained
until a remedial investigation has been completed, DEQ does not
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believe it should be the entity conducting such an investigation
prior to the listing or ranking of a site. The costs of such an
investigation would be high and DEQ would be obligated to
cost-recover these expenses. DEQ believes it more appropriate
to get the site listed and ranked and then allow the potentially
liable persons the opportunity to properly and expeditiously
perform the required remedial actions.

COMMENT #15: Rules IV (17.55.108) and V (17.55.111) are not in
logical sequence. It makes more sense to first rank a site to
see whether the listing is appropriate.

RESPONSE: Before a site c¢an be listed, a determination that a
release or threat of a release must be made as provided in Rule
IV (17.55.108). Once that determination has been made, the
relative risk of that release or threat of release must be
prioritized. It is often not possible to rank a site before it
becomes a gite through the listing process.

COMMENT #16: Rule IV{(1) and (2) (17.55.108) - The rulemaking
authority granted under §75-10-702, MCA, requires DEQ to
"provide a written description of the nature and severity of the
threat" that may be posed to public health, safety, or welfare
or the environment. This requirement is not included in Rule IV
(17.55.108) but should be a prerequisite to proceeding with the
notification and public comment steps.

RESPONSE: The requirement described in §75-10-702, MCA, is
addregsed in Rule IV(2) (a) (17.55.108).

COMMENT #17: Rule IV(2) (17.55.108) - DEQ should keep a list
of parties who have expressed an interest in a site and notify
those people when a change is proposed at that site, including
listing, delisting, or changing the rank, and DEQ should notify
adjacent landowners when a change is proposed at the site. DEQ
should be required to provide written notice to the facility
owner of a proposed listing or delisting.

RESPONSE: Currently DEQ gives notice tco interested parties of
significant activities at many sites and will continue doing so.
However, DEQ does not believe it is necessary to include
additional notification requirements not included in the statute
which would result in potential delays in initiating remedial
actions. DEQ will attempt to locate property owners and provide
notice to them but there are many instances where ownership may
not be determined prior to initiating the listing process. This
is particularly true where the property owner is in absentia or
on mining properties where there are numerous deeds with
overlapping ownership, mineral interests, and boundaries.

COMMENT §#18: Rule 1V (2) (c) and (7) (e} (17.55.,108) - One

commenter requested that city, county, city-county or district
boards of health, created pursuant to §§50-2-104 to 50-2-107,
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MCA, be added to the list. Because city-county boards of health
have specific responsibilities for protecting public health,
pursuant to state law, they should be notified of proposed
listings or be able to request a public meeting on a proposed
listing.

RESPONSE: DEQ believes it is appropriate to notify county health
boards when DEQ is considering a listing decision and has
amended (2) (¢) of the rule accordingly. After the health boards
have been notified, it is appropriate that those health boards
work through their governing bodies in requesting a public
meeting; therefore, DEQ has determined it is not necessary to
amend (2) (e) of the rule.

COMMENT 9: Rule IV(2) (d) (17.55.108) - It is unclear why the
rule provides in one section that DEQ "may conduct" a meeting
and yet in another section it provides that DEQ "shall conduct"
a meeting. Regardless, the meeting should be held in the
interested community.

RESPONSE: The rule provides that DEQ may hold a public meeting
without a specific request for one but must hold a public
meeting upon request of ten or more persons, a group composed of
ten or more members, or by a governing body of a city, town, or
county. The meeting would be held in the community most likely
to be threatened by the facility that is proposed for listing.

COMMENT #20: Rule IV(3) (17.55.108) - One commenter requested
that this be amended as follows: "If the department listg a
facility on the CECRA priority 1list and remedial actions to
address the release or facility are required by another state,
federal or local program, the department shall provide a written
rationale for listing the facility on the CECRA priority list®.
Because other federal or local programs may regulate a site
proposed for listing, the rationale for listing should justify
why listing is appropriate to protect public health and the
environment .

RESPONSE: Section 75-10-702(1) (a) (ii), MCA, provides for the
delisting of a facility when another state program assumes
jurisdiction of the facility. The language used in the rule is
identical to that used in the statute and DEQ declines to expand
the language to include federal or local programs.

COMMENT #21: The rules as proposed are vague, arbitrary, and
are not statutorily based. The proposed ruleg seek to list
facilities that do not pose an imminent or substantial risk to
public health or the environment, and are therefore
inappropriate.

RESPONSE: DEQ cannot respond to the first sentence without more
specificity. Rule 1IV(1) (17.55.108) clearly states the
requirement for listing a site, which includes the existence of
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an imminent and substantial threat to public health, safety, or
welfare or the environment.

MMEN 22: Before 1listing a site, there must be some
scientific evidence of a rigk greater than 1 times 10 to the
negative 4 for industrial property.

RESPONSE: If the site poses an imminent and substantial threat
to public health, safety, or welfare or the environment, it may
be listed. The suggested risk level may not be protective of
these concerns and is not a level that DEQ would accept
regardless of the proposed land use.

COMMENT #23: One commenter indicated it may be inappropriate
to list a facility simply because DEQ confirms a release or
threat of a release of a hazardous or deleterious substance.
This language which effectively establishes the threshold for
listing facilities is overly vague. In addition, 1listing on
that basis ignores considerable other statutory authority of
that agency to respond to releases or potential releases and to
do so in a much more timely manner than could be accomplished
with these proposed rules. The listing process as outlined in
these rules should only be used for those facilities where
reasons exist that cleanup cannot be reasonably anticipated
under other statutory authority. The listing effort should also
focus on public health and the environment rather than safety
and welfare. BAnother commenter indicated that DEQ should be
required to list a site if a substance poses an imminent or
substantial threat to public health.

RESPONSE: Section 75-10-702, MCA, authorizes DEQ to list a
facility with "a confirmed release or substantial threat of a
release of a hazardous or deleterious substance that may pose an
imminent and substantial threat to public health, safety, or
welfare or the environment". It is not appropriate for DEQ to
change the statutory language in its rules. Also, please note
the language of Rule IV (17.55.108): DEQ "may" list a facility
under the outlined criteria. Such a listing is not required
and, if a new release is being addressed by other statutory
authority, DEQ does not anticipate the need to go through the

listing process for that releasge. For example, if a tanker
truck spills a large volume of diesel on the highway, that
release would need to be addressed immediately. While the

release could potentially be listed, in reality such a listing
would likely not occur because by the time the public
participation requirements of the listing process were satisfied
the release would likely be cleaned up. Because DEQ can
anticipate a situation where cleanup would be done quickly and
completed before the comment period ends, retaining "may" is
appropriate. DEQ will make a determination that CECRA is the
appropriate enforcement and cleanup authority before proposing
to list a site according to these rules. 1In addition, DEQ has
delisted a number of sites which are being addressed by other
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statutory authority.

COMMENT #24: The rules should provide that the following
releases will not be placed on the CECRA Priority List. These
releases should be expressly exempted from CECRA 1listing
coverage:

{(a) releases excluded from the definition of release in
§75-10-701(18), MCA;

(b) permitted releases, including but not 1limited to
releases permitted under:

(i) the National Pollutant Discharge Elimination System,
33 USC § 1342;

(ii) the dredge and fill provisions of the Clean Water Act,
33 USC § 1344;

(iii) the Solid Waste Disposal Act, 42 USC § 6925(a) to
(d);

(c) the pretreatment requirements for the introduction of
any pollutant into a publicly owned treatment works, 33 USC
§1317(b) or (c) and 33 USC §1342;

(d) releases being addressed in a voluntary cleanup
action;

(e) naturally occurring releases;

(f) releases not in excess of background concentrations;

(g) de minimus releases or releases of less than a
reportable quantity; and

{(h) releases that may or will be addressed under
authorities other than CECRA, including other State programs.

RESPONSE: As to permitted releases, §75-10-715, MCA, provides a
defense to liability for permitted releases and therefore it is
not necessary for DEQ to provide an exemption for these
releagses. Section 75-10-701(18), MCA, provides a definition of

"release" and provides exclusions from the definition.
Therefore, an occurrence excluded from the definition of release
is already excluded. DEQ may list facilities undergoing

voluntary cleanup to track resource allocation but is not
required to list these sites and may not do so if cleanup occurs
quickly. In addition, liable persons conducting a voluntary
cleanup may want the site listed in order to be eligible for the
allocation process provided for in the Controlled Allocation of
Liability Act contained in CECRA. As to listing a facility
subject to a voluntary cleanup action, §75-10-704, MCA, requires
DEQ to prioritize sites "for remedial action based on potential
effects on human health and the environment" and §75-10-702,
MCA, uses the same language. The prioritization is risk based.
Under this reasoning, a maximum priority site with a liable
party who is conducting a voluntary cleanup would not be listed.
DEQ disagrees that this is appropriate; listing serves an
important role in providing notice to the public of the
potential human health and environmental threats. It also
assists DEQ in allocating its resources and determining when DEQ
must initiate action. Therefore, DEQ believes it appropriate to
retain the ability to list these sites. De micromis and de
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minimus releases are addressed in §75-10-719, MCA, and provide
DEQ flexibility in settling with persons responsible for a small
amount. of a release. As to releases from a facility that may be
addressed by other authorities than CECRA, §75-10-702, MCA,
indicates that DEQ may still list the facility but must explain,
in writing, its rationale for the listing. This concept has
been incorporated into Rule IV(3) (17.55.108). Section
75-10-702, MCA, governs the involvement of other state programs
at potential or actual CECRA sites as follows: If remedial
actions to address the site are required by another program, DEQ
must explain its rationale for listing the site. DEQ is not
prohibited from listing the site. The statute also provides
that if another state program assumes jurisdiction, DEQ must
delist the site. However, there are certain facilities where
one state program handles remediation efforts for a portion of
the facility or for certain constituents of concern before
transferring it back for further remediation under CECRA.
Therefore, to address both situations, Rule VI (17.55.114) has
been amended to provide that if another state program assumes
jurisdiction of the entire facility for all releases of
hazardous or deleterious substances, DEQ will delist the
facility. If less than the entire facility is being addressed
by that program (and thus jurisdiction is not assumed) DEQ will
retain the discretion to keep that facility on the list.

RULE Vv (17.55.111)

OMMENT _#25: Rule V (17.55.111) - The use of "probable" with
respect to exceedances of standards [(a) (i), (b) (i), () (1)
(d) (i), (e) (i), and (£f) (i)) should be omitted or, alternatively,

a scientific/statistical criterion should be stated. Similarly,
the use of "concentrations that render the water harmful,
detrimental, or injurious to beneficial use" has no precise
quantitative definition and should not be used: in place of this
phrase, specific standards should be proposed.

RESPONSE: CECRA requires DEQ to address gites with a release or
threat of a release. See §§75-10-702 and 75-10-711, MCA. The
concept of "probable" encompasses "threat of a release" which is
covered by CECRA. Also, there appears to be some confusion over
ranking a site versus listing a site. Rule v (17.55.111)
pertaing to the ranking of sites once they have been placed on
the CECRA priority 1list; Rule IV (17.55.108) pertains to
listing. 1In this case, the site has already been listed because
of a confirmed release or substantial threat of a release
pursuant to §75-10-702, MCA. The "probable" notion assists DEQ
in prioritizing the site because of its greater potential
threat. The language "concentrations that render the water
haxmful, detrimental, or injurious" is the standard used under
the Water Quality Act (ARM 17.30.1006) and DEQ believes it is
appropriate to use a similar standard in its CECRA ranking
process. For example, CECRA defines petroleum products (i.e.,
total petroleum hydrocarbons [TPH}) as hazardous or deleterious
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substances but there are no specific water quality standards for
TPH. The rule language describes how DEQ ranks sites with TPH
contamination,

COMMENT #26: Rule V (17.55.111) - Almost no consideration is
given to documented or probable vicolations of aquatic 1life
standards in state waters., The only mention of aquatic life are
found in Rule V(3) (k) and (4) (k) (17.55.111), which says that
documented and potential "impacts to a sgensitive environment"
shall be considered. DEQ should modify the definition of two
terma used in the proposed rules to assure impacts to agquatic
life and the environment are adequately considered in the
ranking process. DEQ should also consider impacts to state
waters in the ranking process, Therefore, "all state waters®
should be inserted into the proposed definition. CECRA was
written to assure protection of public health, safety, and
welfare and the environment. Second, the proposed rules should
define "impact" or clarify exactly how DEQ will determine if an

"impact" has oc¢curred. DEQ should use compliance with the
aquatic life standards in Circular WQB-7 as the "test" for
impacts to the environment. If violations of those standards

occur, impact must be assumed.

RESPONSE: DEQ believes that an impact to an aquatic resource
(included in the definition of "sensitive environment") would be
indicated if an aguatic life standard was exceeded. An "aquatic
resource" includes "state waters". Under this ranking criteria,
DEQ also has the ability to address contaminated sediments for
which there are no standards.

COMMENT #27: Rule V (17.55.111) - References to third-party
property should be deleted. This matter should be between
private parties.

RESPONSE: DEQ agrees and the rule has been amended accordingly
to remove references to third-party property.

COMMENT_#28: Rule VvV (17.55.111) - The proposed Rule V
(17.55.111) provides that ranking decizions will be based on
exceedances of specified environmental quality standards.
Multiple sample analyses should be required for ranking purposes
and the proposed rules should require that there be an
exceedance in at least three congecutive samples collected over
a reasonable period of time in order to substantiate a ranking
decision. A single sample analysis should never be an adequate
basis for listing or ranking decisions,

RESPONSE: DEQ disagrees with this comment. There are some
instances in which one sample might be adeqguate for ranking
purposes. For example, if a DEQ staff member inspects a site,
sees hazardous substances leaking onto the ground, and takes a
sample which confirms the presence of hazardous substances in
the soil, DEQ does not believe that multiple sample analyses
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would be necessary to rank the site. Therefore, DEQ does not
believe it necessary to proscribe multiple sample analyses. As
more information is obtained about the site it can be re-ranked
under Rule V (17.55.111).

COMMENT_#29: Rule V (17.55.111) - Priority ranking increases
should be subject to notice and comment proceedings.

RESPONSE: The public will be given the opportunity to comment on
listing, delisting, and relisting decisions. However, ranking
decisiong are made to allow DEQ to prioritize sites for remedial
actions based on potential effects on human health and the
environment. This assists DEQ in allocating its resources to
address the sites posing the greatest risk first. Through this
rulemaking process, DEQ has provided the public with the
opportunity to comment on the various objective criteria DEQ
must use in making ranking decisions. Further public input on
individual site rankings is not needed because such input would
not change a ranking decision which must be made according to
the objective criteria set forth in the rules.

OMMENT #30: Rule V(2)(a) (17.55.111) - Please revise as
follows: "documented release to gurface water in—e—drinlking
water—ineake that is a public drinking water supply, with...."
Listing should not be contingent upon a release at the point of
drinking water intake. A release many miles away from the
intake may affect the quality of water diverted for drinking
water uses at the point of the intake.

RESPONSE: The maximum priority designation is when contamination
above standards has reached the intake because actual drinking
water supplies are impacted. A high priority designation is
appropriate for the situation described by the commenter where
releases into the water source have occurred but the release has
not yet reached the intake; thus the water supply is threatened
but not yet impacted. Rule V(3)(a) (17.55.111) has been amended
to clarify this ranking criteria; (2)(a) and (2)(b) have also
been amended in response to this comment to ensure clarity and
consistency.

COMMENT_#31: Rule V(2) (b) (i) and (2) (f) (i) (17.55.111) - Insert
"public" after "as a" and before "drinking water".

RESPONSE: DEQ disagrees that modification is necessary as it

does not add to the clarity of the rule, Rule V(2) (b)
(17.55.111) already refers to "public drinking water" and Rule
V(2){(f) (17.55.111) is referencing a domestic or commercial

water supply.

COMMENT #32: Rule Vi{(2)(c) (17.55.111) - Please revise as
follows: "Documented release into a water line that is part of

a public drinking water supply".
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RESPONSE: The rule has been amended to include the suggested
language and to clarify that "water line" is a "drinking water
line".

COMMENT #33: Rule V{2) (e} (17.55.111) - Insert "in a drinking
water well" after "groundwater" and before "that is".

RESPONSE: The rule has been amended for clarity by including the
referenced language and c¢larifying that ‘“private" means
"domestic or commercial".

COMMENT ##34: Rule V{2} (e) (17.55.111) - A release to
groundwater should be documented to affect a water supply. It
could be argued that essentially all groundwater is potentially
a drinking water supply and an actual threat to the designated
use of drinking water should be documented.

RESPONSE: DEQ agrees with this comment and is amending (2) (e) to
"documented release to groundwater in a drinking water well that
is a domestic or commercial drinking water supply". In order to
ensure related sections are congistent, (2)({e) (i), (2)(d), and
(2) (f) have also been amended,

COMMENT #35: Rule V(2)(g) (17.55.111) - Should scientifically
qualify the "health effects" terminology. Also, insert "adverse
public" after "could cause" and before "health effects".

RESPONSE: The term "health effects" has been qualified by
including the term "acute" in the rule. In order to rank as a
maximum priority site, the potential health effects must be
acute, DEQ did not include the 1language "adverse public"
becaugse it is redundant. Rule IV (17.55.108) requires that,
before a site can be listed, there must be a release or threat
of a release of a hazardous substance that poses a threat to
public health, safety, welfare, or the environment. Therefore,
if a gite is being ranked the determination that there is a risk
of an adverse public effect has already been made.

COMMENT $#36: Rule V(2){g) (17.55.111}) - The language in (2) (g)
is the same as (3) (g) and needs to be clarified.

RESPONSE: Subsection (2) (g) has been amended to clarify that a
maximum priority rank will be given to sites with the potential
to cause "acute" health effects while a lower ranking is
appropriate if the potential health effects are less severe.

COMMENT #37: Rule V(2) (h) (17.55.111) - The language in (2) (h)
and (3) (d) should be more consistent. It should be clear that
you're talking in both locations about ambient air quality.

RESPONSE: Both the references are referring to ambient air and
Rule V(2) (h) (17.55.111) has been amended accordingly.
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COMMENT #38: Rule V(2) (i) (17.55.111) - The inclusion of "free
product in significant quantities in the groundwater" under the
maximum priority ranking is inappropriate. Free product in the
subsurface (on groundwater) does not necessarily pose the same
immediate threat as that posed by free product released to
surface water. Further, the priority assigned to free product
releases to groundwater fails to differentiate between releases
of various petroleum products, some of which are soluble,
volatile, and more mobile due to their physical properties
(e.g., fuel o0ils) that may remain on the groundwater in the
subsurface for years and pose little or no threat to human
health or the environment. Free product releases to groundwater
need to be classified on the Priority Ranking Sheet according to
gpecific attributes that govern the actual threat(s) that may be
posed by such releases (e.g., location, depth, product type,
geologic formation, permeability, etc.).

RESPONSE : If free product is present in significant
quantities, DEQ believes a maximum priority vranking is

appropriate. Free product presents a greater threat to public
health, safety, welfare and the environment because of the

potential for migration and direct contact exposure. For
surface water releases, there are acute effects to aquatic
species which also justify the waximum priority ranking. If

unaddressed, free product has the potential to greatly increage
the risk to public health, safety, and welfare and the
environment . Free product acts as a continuing source of
contamination as long as it is present in the subsurface. 1In
addition, at the time of initial ranking, DEQ may not have the
type of information suggested by the commenter. As more
information becomes available, DEQ can change the ranking of a
facility pursuant to (7).

COMMENT #39: Rule V{3) (17.55.111) - This section is
confusing: it is not clear what a release must consist of to
meet this classification. Shouldn't this bhe releases of

hazardous or toxic substances in amounts that would affect
beneficial uses and that are higher than natural levels?

RESPONSE: DEQ has made changes to this section to clarify which
releases would result in a high priority ranking. Pursuant to
Rule IV (17.55.108), in order be listed, there must be a
confirmed release or substantial threat of a release of a
hazardous or deleterious substance that may pose an imminent and
substantial threat to public health, safety, or welfare or the
environment. Rule V (17.55.111) prioritizes facilities which
have been listed based on magnitude of risk.

COMMENT #40: Rule V(3) (17.55.111) - The criteria provide for
a high priority designation where a release to a drinking water
source is documented but where there are no exceedances of
applicable state and federal water quality standards. A release
that results in no exceedances of applicable standards cannot be
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designated high risk. Provisions defining high priority
criteria, based on non-exceedance of applicable drinking water
standards, should be deleted from Proposed Rule V (17.55.111).

RESPONSE: DEQ agrees that clarification of the high priority
ranking c¢riteria is needed and has amended the rule accordingly.
For example, it has been clarified that a high priority ranking
is appropriate where there are documented releases to surface
water or groundwater that are drinking water sources but where
the contamination has not reached the intake (see (3) (a) and
(3) (b)) . Proposed Rule V(3)(c} (17.55.111) has been deleted
entirely and (3) (d) has been amended by changing "may pose" to
"poses" to make it affirmative.

COMMENT §#41: Rule V(3) (17.55.111) - Delete the entire high
priority designation criteria.

RESPONSE: No justification for this suggestion was provided.
However, DEQ notes that §75-10-746(7), MCA, refers to maximum
and high priority sites. The high priority category was
contemplated by the legislature and is therefore appropriate in
the rules.

COMMENT #42: Rule V(3) (a) (i) (17.55.111) - In (3)(a) (i), the
high priority site would be listed if the site had no documented
or probable exceedance of the Montana Water Quality Standard.
That does not make any sense. The same problem exists in
(3) (b) (i) and (3) (c) (i).

RESPQONSE: The rule has been amended to c¢larify that a high
priority ranking is appropriate if there has been a documented
release to surface water or groundwater that are drinking water
sources but no exceedances of water quality standards has been
found in either the intake or the well. Rule V(3) (¢)
{17.55.111) has been deleted becauge, with the corrections made
as a result of this comment, its language is duplicative of that
found in Rule V(3)(a) and (b) (17.55.111).

COMMENT #43: Rule V(3)({d) (17.55.111) - A site with a
documented release to ambient air that poses a threat to public
health should probably be a maximum priority site, and be
included under Rule V(2) (17.55.111).

RESPONSE: A release to ambient air will rank as a maximum
priority site under Rule V(2)(h) (17.55.111). Rule V(2) (h)
(17.55.111) has been amended to clarify that "outdoor" means
"ambient air".

COMMENT #44: Rule V(3) (k) (17.55.111) - Impact to a sensitive
environment should not solely be used to establish a high
priority designation.

RESPONSE: Section 75-10-702, MCA, authorizes DEQ to list a
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facility with "a confirmed release or substantial threat of a
release of a hazardous or deleterious substance that may pose an
imminent and substantial threat to public health, safety, or
welfare or the environment". Based on statutory guidance, DEQ
believes impacts to sensitive environments warrant a high
priority ranking. The statutory requirement to protect public
health, safety, or welfare applies equally to protecting the
environment; therefore, DEQ has provided a mechanism to
prioritize sites based on risk to different types of
environments.

COMMENT #45: Rule V{(4)(a) and (¢} (17.55.111) - Delete
"another purpose" and ingert "a beneficial use".

RESPONSE: DEQ has amended the rule, including (4) (b), to include
the proposed language. As a result of this comment, DEQ has
algo amended the definition of beneficial use to include
beneficial uses of surface water.

COMMENT #46: Rule V{4)(d) (17.55.111) - "Imminent threat"
needs to be defined on a scientific basis that considers the
gpecific contaminants involved, the site-specific environmental
conditions, and whether the transfer from soil to water could
lead to the exceedances of a water quality standard or
risk-baged concentration.

RESPONSE: CECRA uses the term "imminent threat" and what
constitutes this type of threat differs on a site-by-site basis.
For example, soil contamination in sandy soils is a greater
threat to groundwater than soil contamination in clay soils. DEQ
must have the ability to rank sites based on what is known about
site conditions.

COMMENT #47: Rule V(4)(d), (£}, (h), (i), and (k) (17.55.111)
- Delete.

RESPONSE: DEQ 1is unsure of the commenter's rationale for
suggesting the deletion of these ranking criteria but, upon
review, DEQ does not believe such deletijon is appropriate.

COMMENT {448 : Rule V(4) (e} (17.55.111) - Change "potential" to
"documented" and "may pose" to "is".

RESPONSE: A documented release to ambient air that poses a
threat to public health ranks as a high priority under Rule
V(3){d) (17.55.111) so amending this subsection in the medium
priority section would be duplicative because it is already
listed in the high priority section. DEQ does not believe it is
appropriate to reduce this to a medium priority rank because of
the level of risk presented when there is a documented release
to ambient air.

COMMENT #4209 : Rule V(4){(j) (17.55.111) - Change "or probable
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extensive contamination of" to "release to" and ingert "that
poses a risk greater than 1 x 10 after "soil" and before "with
controlled".

RESPONSE: Rule IV (17.55.108) requires that, before a site can
be listed, there must be a release or threat of a release of a
hazardous substance that poses a threat to public health,
safety, welfare, or the environment. Therefore, if a site is
being ranked, the determination that a release has occurred has
already been made and including similar language in the ranking
rule is unnecessary. As to including language regarding the
level of risk, DEQ does not accept this suggested risk level
regardless of whether access to the facility is controlled.

COMMENT #50: Rule V(5) (17.55.111) - Low priority sites should
not be listed in the first place. The criteria define a low
priority site as one having minimal potential for release to
migration pathways. Such sites should not be listed under
CECRA.

RESPONSE: Although sites are ranked low priority, they atill may
pose a threat to public health, safety, welfare, or the
environment and still require remedial action. The listing
threshold must be met before ranking even occurs. The fact that
one gite does not pose as much risk as another is not a reason
for failing to list a site.

COMMENT #51: Rule V{6) (17.55.111) - Sites where remedial
actions are complete should be delisted, not redesignated for
priority. Section (6) should be changed to eliminate the

requirement that facilities at which remedial actions are
complete but which are undergoing operation and maintenance
(0&M) should be given operation and maintenance designations.
Instead, the proposed rule ghould require that such sites be
removed from the CECRA priority list as soon as construction of
remedial action is complete.

RESPONSE: DEQ has carefully considered whether sites undergoing
0&M should be designated as such and thus remain listed. Many
sites undergoing O&M are exceeding applicable standards, such as
those contained in WQB-7, and therefore may pose a threat to
public health, safety or welfare or the environment. Consultants
performing environmental assessments rely on DEQ for accurate
information regarding potential threats to adjoining properties,
In addition, the success of remedial actions at some sites in
O&M is being monitored and, if the actions fail, further
remediation would be required. DEQ needs to be able to allocate
resources to monitor O&M activities. For these reasons, the
continued listing of some sites undergoing 0O&M is justified.
However, DEQ also recognizes that there may be sites where all
the requirements of CECRA have been met, in which case continued
listing of a site undergoing O&M is not warranted. For those
sites undergoing O&M that do remain on the list, the Department
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has therefore amended Rule V(6) (17.55.111) to remove the
implication that no sites undergoing O&M can be deleted and to
provide a separate category on the CECRA priority list to
clarify the status of O&M sites remaining on the list (see Rule
Vv [17.55.111}). Rule III (17.55.105) has also been amended to
make it clear that delisting does not preclude the Department
from requiring remedial actions, including 0&M, at delisted
gites.

COMMENT #52: Rule V(&) (17.55.111) - The O&M designation would
include such minor activities that a gite could never be
delisted even though some minor monitoring or maintenance is
required. This defeats the purpose of having a delisting
process for most sites. The EPA allows NPL sites with ongoing
O&M to be deleted. Many site cleanups with O&M requirements do
not require further remedial actions.

RESPONSE: See response to comment #51. As to the EPA policy
regarding NPL sites, that policy provides that EPA will consider
three criteria when considering whether to delist a site from
the NPL: (1) whether the responsible parties have implemented
all required response actions; (2) whether all appropriate
fund-financed response under CERCLA has been implemented and no
further response action by responsible parties is appropriate;
or (3) whether the remedial investigation has shown that the
release poses no significant threat to public health or the
environment and therefore it is not appropriate to take response
measures. It also provides that if monitoring to determine the
need for a future response action is ongoing at the site,
delisting is premature. EPA retains the ability to maintain
sites on the NPL that are undergoing O&M and retains discretion
to delist sites undergoing O&M on a site-by-site basis. The
policy considers whether or not more remedial actions are
necegsary at a sgite and whether or not the actions that have
been taken are protective when making a delisting decision.
Using EPA's policy as a guide, DEQ has determined that, if all
the requirements of CECRA are met, a site undergoing O&M will be
delisted.

COMMENT_$#53: Rule v(7) and (8) {17.55.111) - Delete in the
entirety.

RESPONSE: Because no rationale was provided for deleting these
subsections, it is difficult to respond to the comment in a
meaningful manner. However, DEQ believes it is appropriate to
provide for the re-ranking of a facility as new information
becomes available. It is also appropriate to allow someone to
petition for re-ranking and the rules provide for this.

COMMENT #54: Rule V(7) (17.55.111) - Under (7), DEQ must be
required to provide documentation of its reason for a change in
site listing. It is not enough that DEQ is just re-evaluating.
There must be documentation in the files that the public can
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look at to know that the decision was not arbitrary.

RESPONSE: Section (7) speaks to re-ranking the site, The
additional information that may cause a change in rank will be
placed in DEQ's files which are open to the public and the rule
has been amended accordingly to indicate that information which
may change the rank of a facility must be documented.

COMMENT #55: The tiered system as proposed in the rules is
inappropriate. If there is not an objective, scientifically
based imminent or substantial threat to public health or the
environment a facility should not be listed.

RESPONSE: Section 75-10-746(7), MCA, refers to maximum and high
priority sites and the use of the tiered system conforms with
legislative intent. In addition, Rule IV (17.55.108) requires
an imminent and substantial threat as a threshold requirement to
listing.

RULE VI (17.55.114)

COMMENT #56: Rule VI (17.55.114) - Provisions should also be
included to allow for a person to submit a request for delisting
a facility eimilar to the provision that allows a person to
request a facility be evaluated for listing. Another commenter
suggested providing a formal mechanism for a company to petition
to get off the list.

RESPONSE: DEQ agrees with this comment and has amended the rule
accordingly.

COMMENT #57: Rule VI (17.55.114) - The delisting decision
should not be based on safety or welfare considerations.
References to safety and welfare should be deleted from Proposed
Rule VI (17.55.114), section (1) (a).

RESPONSE: CECRA specifically provides for protection of the
"public health, safety, or welfare or the environment" and
therefore it is appropriate to base delisting decisions on these
criteria.

COMMENT ##58: Rule VI (17.55.114) - Straightforward criteria
for delisting should be defined. Proposed Rule VI (17.55.114)
should be modified to provide the following criteria for
delisting:

(i) the facility should not have been listed in the first
place;

(ii) all appropriate response actions {(excluding O&M) have
been implemented;

(iii) the release poses no significant threat to public
health or the environment;

(iv) the release is being addressed by another state or
federal program;
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(v) the boundaries of the site were improperly determined;

(vi) the release is being addressed under a voluntary
cleanup action (no need to wait until closure); or

(vii) other relevant information or conditionsg exist that
support delisting of the facility from the CECRA list.

RESPONSE: DEQ responds as follows:

(i) covered under Rule VI (1) (b) (17.55.114);

(ii) covered under Rule VI (1)({a) and (2)(b) (17.55.114)
except for O&M [see responses to comments # 51 and 52];

(iii) covered under Rule VI(1)(a), (2)(a), and (2)(b)
(17.55.114);
(iv) covered under Rule VI(1l) (c) (17.55.114). The language

used in the rule is identical to that used in the statute and
DEQ declines to expand the language to include federal programs.
Also, §75-10-702, MCA, governs the involvement of other state
programs at potential or actual CECRA sites as follows: If
remedial actions to address the site are reguired by another
program, DEQ must explain its rationale for listing the site.
DEQ is not prohibited from listing the site. The statute also
provides that if another state program assumes jurisdiction, DEQ
must delist the site. However, there are certain facilities
where one state program handles remediation efforts for a
portion of the facility or for certain constituents of concern
before transferring it back for further remediation under CECRA.
Therefore, to address both gituations, Rule VI (17.55.114) has
been amended to provide that if another state program assumes
jurisdiction of the entire facility for all releases of
hazardous or deleterious substances, DEQ will delist the
facility. If less than the entire facility is being addressed
by that program (and thus jurisdiction is not assumed) DEQ will
retain the discretion to keep that facility on the list;

(v) DEQ has the ability to change the definition of a
"facility" without the necessity of delisting the facility;

(vi) Section 75-10-704, MCA, requires DEQ to prioritize
sites "for remedial action based on potential effects on human
health and the environment" and §75-10-702, MCA, uses the same
language. The prioritization is risk based. Under this
reasoning, a maximum priority site with a liable party who is
conducting a voluntary cleanup would be delisted. DEQ disagrees
that this is appropriate; maintaining the listing serves an
important role in providing notice to the public of the
potential human health and environmental threats. It also
assists DEQ in allocating its resources and determining when DEQ
must initiate action. Therefore, DEQ believes it inappropriate
to delist these sites; and )

(vii) covered under Rule VI(2) (e¢) (17.55.114).

COMMENT #59: Rule VI (17.55.114) - Partial deletion of
facilities should be allowed under any of the criteria discussed
above for site deletion.

RESPONSE: DEQ has the ability to change the definition of a
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"facility" which results in severing a portion of the facility
and DEQ has, in fact, redefined facilities in this manner. DEQ
has determined that it is appropriate to continue to address
portions of facilities in this way but the rule, as written,
does not need to be changed.

COMMENT #60: Rule VI (17.55.114) - This states that one option
to stay off the list is completing a remedial action under the
voluntary cleanup process then DEQ grants a petition for
closure. The proposed rule requires a separate process. If it
ig conducted under VCRA the delisting should be somewhat
automatic.

RESPONSE: This rule does not provide a mechanism to stay off the
list by completing a voluntary cleanup. Rather, it indicates
that a site can be delisted after the petition for closure
provided for in §75-10-738, MCA, has been granted. If all the
requirements of Rule VI (17.55.114) are met, DEQ will issue a
"no further action" letter and delist the sgite.

COMMENT #61: Rule VI{1) (17.55.114) - Insert two more criteria
for delisting: the risk to the public is 1 % 10 or less and
access to the facility is controlled.

RESPONSE: The suggested risk level is not a level that DEQ would
accept for any site. 1In addition, the fact that access to the
facility is controlled does not mean that public health, safety,
or welfare or the environment are protected and does not justify
delisting.

COMMENT #62: Rule VI(1) (17.55.114) - The word "may" should be
changed to "shall" to provide stronger incentive to
accomplishing the remedial action. A facility and its owners
may be economically impaired if the property remains on the list
because a listing designation carries with it a stigma.

RESPONSE: DEQ believes that the delisting rules provide a clear
set of procedures for delisting. DEQ has carefully reviewed all
comments it received regarding the “shall delist" versus "may
delist" issue and has determined that the rule is appropriately
written. It is appropriate to leave a site on the CECRA
Priority List for the reasons discussed herein. However, a site
subject to institutional controls may still be eligible for a no
further action letter which should alleviate concerns that the
listing is inhibiting development opportunities for the
property.

COMMENT #63: Rule VI{1)(a) (17.55.114)} - This rule should

address and be limited to the '"conditions" for which the
facility was listed under CECRA.

RESPONSE: DEQ will have much less information about a site at
the time it is 1listed than it will have at the time of
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delisting. Limiting the conditions to those known at the time
of listing is inappropriate.

COMMENT #6€4: Rule VI(1)(a) (17.55.114) - The language
"agsure...long-term protection" is very subjective since

"long-term" is not defined. Given the lack of a definition it
is perceivable that delisting would never occur for some
facilities.

RESPONSE: Section 75-10-721, MCA, requires remedial actions to
be effective and reliable in the long term; therefore, the
proposed rules use identical language. It is anticipated that
determining what constitutes "long-term" will, to a certain
extent, be site-specific. For example, at one site monitoring
the performance of a remedy might be necessary for S years to
establish long-term protection while at another site gimilar
monitoring might be necessary for 50 years.

COMMENT #65: Rule VI(1)(b) (17.55.114) - Where it provides
that DEQ determines that the facility should not have been
listed, additional language should be added such as "based on
subsequent investigation or additional information in the file."®
Documentation of the reason should be done go people understand
that it was not an arbitrary decision.

RESPONSE: The information will be placed in DEQ's files which
are open to the public. The rule has been amended accordingly
to indicate that the information must be documented.

COMMENT #66: Rule VI(1)(c) (17.55.114) - Please amend as
follows: "another state federal or local program assumes

jurisdiction of the facility, and the department determines that
conditions at the facility will assure present and long-term
protection of public health, safety and welfare and the

environment." Assumption of jurisdiction by a local or federal
program may justify delisting a CECRA site. Whether a site is
regulated by another state, local or federal program, it should
not be delisted unless DEQ can determine that such regulation
will provide long-term protection of public health and the
environment .

RESPONSE: Section 75-10-702(1) (a){(ii), MCA, provides for the
delisting of a facility when another state program assumes
jurisdiction of the facility. The language used in the rule is
identical to that used in the statute and DEQ declines to expand
the language to include federal or local programs. See also
§75-10-702(1) (a) (iv), MCA. Rule VI (17.55.114) requires that
long-term protection of public health, safety, welfare and the
environment are assured before delisting.

COMMENT _#67: Rule VI(2) (17.55.114) - The consideration of

"other relevant information or conditions" referred to in (c¢)
should be deleted. Site delisting should be based on successful
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completion of appropriate remedial actions and compliance with
human health and aquatic life standards. Consideration of
"other relevant data" (with no definition of what that
information may include) will likely lead to more debate and
less timely cleanup of contaminated sites.

RESPONSE: It is difficult to anticipate every situation that may
arise when DEQ is determining whether to delist a facility;
therefore DEQ included the term "other relevant information or
conditions" to give DEQ the flexibility to consider such
information when making a delisting determination. Other
relevant information could encompass the criteria discussed in
Rule VI (17.55.114) (1), (3), and (4}.

COMMENT #68: Rule VI(2), (5), and (6) (17.55.114) - Delete in
their entirety.

RESPONSE: No rationale was provided to justify the deletion of
these subsections and, based upon DEQ's review, deletion is not
justified.

COMMENT #69: Rule VI(2) (a) (17.55.114) - The investigation or
facility-specific risk analysis needs to be documented and needs
to be in the file.

RESPONSE: The rule has been amended to indicate that the
information must be documented. Site documents received by DEQ
are placed in the files and are open to the public.

COMMENT #70: Rule VI(3) (17.55.114) - The rule should address
delisting of portions of the facility where a remedial action
has been completed.

RESPONSE: DEQ has the ability to change the definition of a
"facility" which results in severing a portion of the facility
and DEQ has, in fact, redefined facilities in this manner. DEQ
has determined that it is appropriate to continue to address
portions of facilities in this way but the rule, as written,
does not need to be changed.

COMMENT #71: Rule VI(3) (17.55.114) - The justification for
capping and institutional controls is to provide long-term
protection of public¢ health and the environment. If a site

cannot be delisted even if an engineered cap or a deed
restriction or zoning ordinance is included in the remedy, there
is reduced incentive to implement long-term protection. This is
an overly restrictive and unreasonable restriction on the
delisting process. Institutional controls are often an integral
component of cleanup action and insure the long term protection
of human health and the environment.

RESPONSE: See responses to comments #51 and #52. As to deed
restrictions or zoning ordinances, DEQ agrees that these
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controls used as a part of a final remedy at a site do not
warrant the continued listing of that site and has amended Rule
VI (17.55.114) accordingly. DEQ also believes that a site with
a designated groundwater control area does not warrant continued
listing, so long as all other remedial actions required at the
site have been undertaken. However, there are other sites with
institutional controls such as caps or fencing which do warrant
the continued 1listing of a site because these types of
institutional controls require continued monitoring to ensure
their integrity. DEQ alsoc notes that institutional controls do
not have to be part of a final remedy and often, if a more
aggressive remedy is selected, institutional controls are not

necessary. In addition, institutional controls address the
protectiveness of public health but do not typically protect
public safety, welfare, or the environment. Therefore, the

continued listing of sites with certain institutional controls
is warranted.

COMMENT #72: Rule VI{4) (17.55.114) - Requirement of payment
of DEQ costs regardless of liability or appropriateness of the
cogts is not a reasonable condition to delisting.

RESPONSE: DEQ has carefully evaluated all comments it received
on this subject and has deleted this subsection of the rule.
However, it is important to note that § 75-10-722, MCA, requires
DEQ to keep a record of its remedial action costs and allows DEQ
to require "a person liable under 75-10-715, MCA, to pay" these
costs., Section 75-10-704, MCA, provides that DEQ shall "recover
costs and damages incurred by the state." The Environmental
Quality Protection Fund is a revolving fund used to carry out
the provisions of CECRA. If it is not replenished through the
payment of DEQ's costs, DEQ's ability to carry out CECRA's
provisions is seriously jeopardized. Therefore, although DEQ
has removed this criteria as a consideration in the delisting
process, it should not be interpreted in any manner to mean that
DEQ will mnot use other authorities available to it to seek
recovery of costs and damages incurred by the State.

COMMENT #73: Rule VI(5) (17.55.114) - It should be clarified
that DEQ must go through a public process when it decides to
relist a site, and relisting is basically listing.

RESPONSE: Section (5) states that in relisting, DEQ must comply
with the requirements of Rule IV (17.55.108) which are the
listing rules. Therefore, the public process requirements in
Rule IV (17.55.108) will be met in relisting a site.

COMMENT #74: Rule VI(7) (17.55.114) - The ruleg should require
that adjacent property owners, and other interested parties, be
notified (with an opportunity for comment) for all delisting,
relisting, and prioritization decisions made by DEQ pursuant to
the proposed rules. Public participation is critical to the
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CECRA process, and the proposed rules should assure it happens
in a timely and meaningful manner.

RESPONSE: The public will be given the opportunity to comment on
listing, delisting, and relisting decisions and the notice given
to the public will provide notice to adjacent property owners.
In addition, currently DEQ provides notice to interested parties
on significant activities at many sites and will continue to do
so in the listing and delisting context. However, DEQ does not
believe it is necessary to provide for public comment when
making ranking decisions, as these decisions are made to allow
DEQ to prioritize sites for remedial actions based on potential
effects on human health and the environment. This assists DEQ
in allocating its resources to address the sites posing the
greatest risk first. Through this rulemaking process, DEQ has
provided the public with the opportunity to comment on the
various objective criteria DEQ must use in making ranking
decisions. Further public input on individual site rankings is
not needed because such input would not change a ranking
decigion which must be made according to the objective criteria
set forth in the rules.

COMMENT #75: Rule VI(7) (¢} (17.55.114) - Delete.

RESPONSE: Section 75-10-702, MCA, requires DEQ to provide a
mechanism for delisting sites that includes a provision for
public participation. In the rules, DEQ has developed such a
mechanism and has based the public participation provisions on
§75-10-713, MCA, which provide for specific notice to county
commigssioners and governing bodies of cities, towns, and
consolidated local governments.

COMMENT #76: Rule VI (7)(e) (17.55.114) - Revise as follows:
"The department shall notify the county commissioners and
governing bodies of cities, towns, or consolidated local
governments, and_the €ity, County, City-County, or District
Board of Health, in the community most likely to be threatened
by the facility that is proposed for delisting."

RESPONSE: DEQ believes it is appropriate to notify county health
boards when DEQ is considering a delisting decision and has
amended (7) (¢) [now (6) (¢})] of the rule accordingly. After the
health boards have been notified, it is appropriate that those
health boards work through their governing bodies in requesting
a public meeting; therefore, DEQ has determined it is not
necessary to amend (7) (e) [now (6) (e)] of the rule.

COMMENT #77: Rule VI(7)(f) (17.55.114) - Insert “within 30
days" after "in writing" and before "to relevant".

RESPONSE: DEQ will be as responsive as possible in responding to

comments but declines to put in the proposed timeline. DEQ
needs the ability to allocate its resources to high priority
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work and it is possible that responding to these comments would
have to be given a lower priority in some instances.

COMMENT_#78: The commenter noted that all federal Superfund
and CECRA sites require some engineering or institutional
controls once the c¢leanup is done. If DEQ requires that a site
that has engineering or institutional controls cannot be
delisted, DEQ will never delist a site in the state of Montana.
There are options to continue to inform the public that
institutional controls remain on the site via notifications in
the public record. You could transfer the requirements on a
site for continued maintenance to another program. If the
control at issue 1is something like a cap and maintaining
vegetation so weeds don't take over the site and cause erosion,
that just falls into what people should be doing on their land
anyway, best management practices.

RESPONSE: See response to comment #71. DEQ agrees that some
sites with institutional controls should be delisted. DEQ notes
that to date, over 70 sites have been delisted under CECRA. At
30 of those sites, remediation has been completed. At the other
40 sites, delisting occurred because the sites were referred to
other state programs or it was determined that the initial

listing was inappropriate. At the 30 sites that have been
¢leaned up, some institutional controls (sBuch as deed
restrictions) are 1in place. At many of the sites, no

institutional controls were required. DEQ does not believe it
is appropriate to rely on best management practices to maintain
a cap when maintenance of that cap is critical to the success of
a CECRA remedy. In many instances, a more aggressive remedy
might eliminate or minimize reliance on O&M and institutional
controls to assure long-term protection and, if a PLP does not
want. to be responsible for ongoing O&M or institutional control
enforcement, it should propose the more stringent remedy which
does not require these controls. The commenter did not specify
what other options were available to inform the public that
institutional controls remain on the site via notifications in
the public record or what other program might be able to handle
the maintenance requirements for a site. DEQ's evaluation
indicates it is the entity responsible for these obligations and
it has the requisite authority to carry out the obligations.

OMMENT §#79: Delisting sites should be mandatory if delisting
criteria are met. Since facilities are to be prioritized for
remedial action based on the effects of a release on human
health and the environment and there is a requirement that a
facility must actually present a substantial and imminent threat
to be listed on the CECRA priority 1list then, logically,
delisting should be mandatory.

RESPONSE: DEQ agrees and Rule VI (17.55.114) has been amended
accordingly.
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COMMENT #80: Since the term "long-term protection" is not
defined, state that if no significant threat to public health or
the environment exists, the facility shall be removed from the
CECRA priority list?

RESPONSE: Section 75-10-721, MCA, requires remedial actions to
be effective and reliable in the long term; therefore, the
proposed rules use identical language. It is anticipated that
determining what constitutes "long-term" will, to a certain
extent, be site-specific. For example, at one site monitoring
the performance of a remedy might be necessary for 5 years to
egstablish long-term protection while at another site similar
monitoring might be necessary for 50 years. CECRA also reguires
protection of public safety and welfare; see §§75-10-702 and
75-10-711, MCA.

COMMENT #61: The rule should mandate that a facility be removed
from the CECRA priority list for any of the following reasons:
(a) the facility was improperly listed in the first place;

(b) all appropriate response actions (excluding operation
and wmaintenance) have been implemented;

(c}) the release poses no significant threat to public
health or the environment;

(d) the release is being addressed by another State or
Federal program;

(e} the boundaries of the facility were determined
improperly;

(£) the release is being addressed under a voluntary
cleanup program (no need to wait until completion or closure of
the cleanup action);

(g) other relevant information or conditions exist that
support delisting of the facility from the CECRA list;

(h) the site no longer meets the listing requirements;

i (i} the site does not pose a risk which is greater than
10°%;

(3) the final remedy or c¢leanup plan has been approved;

(k) the site was listed without notice or comment
rulemaking; or

(1) the expenditure of state superfund money is not
required to remediate the property.

RESPONSE: (a) See rule VI(1l)(b) (17.55.114) which addresses an
improper listing;

(b} see responses to comments #51 and 52;

(c) see rule VI(1) (17.55.114) [if requirements of CECRA
are met, there will be no significant threat to public health or

the environment] . Also, the CECRA specifically provides
protections to the "public health, safety, or welfare or the
environment." See §§75-10-702 and 75-10-711, MCA. The

rulemaking authority in §75-10-702, MCA, authorizes DEQ to list
a facility that may pose a threat to "public health, safety, or
welfare or the envirvonment.";

(d) if remedial actions to address the site are required by
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another program, DEQ must explain its rationale for listing the
site. DEQ ig not prohibited from listing the site. The statute
also provides that if another state program assumes
jurisdiction, DEQ must delist the site. However, there are
certain facilities where one state program handles remediation
efforts for a portion of the facility or for certain
constituents of concern before transferring it back for further
remediation under CECRA. Therefore, to address both situations,
Rule VI (17.55.114) has been amended to provide that if another
state program assumes jurisdiction of the entire facility for
all releases of hazardous or deleterious substances, DEQ will
delist the facility. If less than the entire facility is being
addressed by that program (and thus jurisdiction is not assumed)
DEQ will retain the discretion to keep that facility on the
list. Section 75-10-702(1) (a) (ii), MCA, provides for the
delisting of a facility when another state program assumes
jurisdiction of the facility. The language used in the rule is
identical to that used in the statute and DEQ declines to expand
the language to include federal programs;

(e) DEQ has the ability to change the definition of a
vfacility" if the boundaries were determined improperly and DEQ
doeg not believe delisting the facility is appropriate in this
situation;

(f) see response to comment #24;

{g) see Rule VI{2)(c) (17.55.114);

(h}) see Rule VI. Section 75-10-702, MCA, provides the
statutory criteria for 1listing and delisting sites. In
accordance with its provisions, Rule VI provides a mechanism for
delisting a site if all the requirements of CECRA have been wmet,
including the protection of public health, safety, and welfare
and the environment. As to the mandatory delisting of a
facility, see response to comment 62;

(i) the stated level addresses risks to human health but
does not address risk to public safety, welfare, or the
environment. Thus, DEQ does not believe including it as a
delisting criteria is appropriate;

(j) there is no justification for delisting a site with an
approved cleanup plan, because DEQ cannot assure long term
protection of public¢ health, safety and welfare and the
environment until cowpletion of the remedy;

(k) there are wmany sites on the CECRA list that did not go
through the notice or comment period contemplated by these rules
because no similar requirements existed. Section 75-10-702(2),
MCA, specifically indicated that the listing of these sites was
not invalid. After the effective date of these rules, DEQ will
comply with the listing requirements contained herein. As to
sites listed prior to these rules, see Rule VI(2)(c) and (8)
which allow a person to petition for delisting based on other
relevant information. Therefore, if a site does not belong on
the list a person can petition for its removal; and

(1) the listing and prioritization of sites is risk based.
Maintenance of a site listing serves an important role in
providing notice to the public of the potential human health and
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environmental threats. It also assists DEQ in allocating its
resources and determining when DEQ must initiate action. The
potential expenditure of state money is not an appropriate
congideration when making a delisting decision.

GENERAL COMMENTS:

COMMENT #82: In general, the proposed rules lack any
scientifi¢ or objective criteria. By failing to rely on
objective scientific criteria the rules put the regulated
community in a listing/delisting/ranking process bound to be
arbitrary. The rules do not provide the regulated community
with statutorily based criteria on which to rely, but at the
same time the rules seek to require a facility owner to meet
standards that are arbitrarily established for each facility.

RESPONSE: DEQ disagrees that the rules are arbitrary and
believes the rules provide a basis for consistently addressing
listing, delisting, and ranking decisions. The rules describe
a process by which potential sites may be listed and requires
that all potential sites undergo public comment before listing.
Once listed, the rules describe how sites will be ranked for
prioritization. The rules reflect statutory criteria and
provide predictability. The commenter also states that the
rules require a facility owner to meet arbitrary standards; upon
review DEQ is unable to ascertain which rule is establishing
standards for facility owners., Rather, the rules are mandating
standards that DEQ must meet when listing and ranking sites.

COMMENT #83: The proposed rules provide that "the standards
are intended to ensure that the Department consistently follows
certain criteria when listing or delisting a facility to allow
public participation in the process." However, the rules
contain ambiguous terms leading to arbitrary determinations
which are not adequately based in law or fact.

RESPONSE: In general, DEQ disagrees with this comment. However,
DEQ does believe that some clarification of the rules is
appropriate as specified herein and has made the changes deemed
appropriate. For example, DEQ has removed the definition of
"risk-based concentrations”" and has removed rankings based on
this definition from the rules in order to provide more
objective criteria.

Reviewed by: DEPARTMENT OF ENVIRONMENTAL QUALITY
John F. North by: Mark A. Simonich
John F. North, MARK A. SIMONICH, Director

Rule Reviewer

Certified to the Secretary of State April 9, 1999.
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the petition for )
declaratory ruling on the )
management of continuous infusion ) DECLARATORY RULING
of epidural catheters for analgesia)
in the obstetric setting. )

1. On March 26, 1998, the Board of Nursing (Board)
published a Notice of Petition for Declaratory Ruling in the
above-entitled matter at page 767, 1998 Montana Administrative
Register, issue number 6.

2. On April 30, 1998, the Board presided over a hearing in
this matter to consider written and oral testimony from
interested individuals. On that date the Board made a motion to
isgue a declaratory ruling.

3. While considering the draft ruling, the Board
digcovered that copies of the declaratory ruling notice had not
been provided to all interested persons. Therefore, the Board
held a second hearing, with proper notice to all interested
persons, on November 5, 1998. The Board received written and
oral testimony from interested persons and deliberated the
issue. Based upon the testimony received and deliberations, the
Board voted to issue this declaratory ruling.

Issue

4. Petitioners requested a ruling on whether it is within
the scope of practice of a registered nurse to manage continuous
infusion analgesia via epidural catheter in the care of pregnant
women clients,

Summary of Comments

5. The Board received eight written comments as well as
testimony during the hearing held on April 30, 1998.

Petitioners submitted additional information for the November 5,
1998, hearing as did several opponents.

6. Four commentors noted the physiological differences
between a woman post-surgical patient and a pregnant woman in
delivery. Commentors specifically referred to greater risk of
catheter migration due to enlarged veins, heightened sensitivity
of the sympathetic nervous system and rapid onset and extended
duration of analgesia. Four commentors mentioned the
difficulties which may occur as a result of sympathetic nervous
system blocks,

7. Five commentors provided input regarding the fact that
registered nurses providing nursing care to a pregnant woman are
responsible, in essence, for two patients: mother and fetus.
Commentors noted that the fetus is susceptible to blood pressure
changes, high blood concentrations of analgesia agents, and the
fetus' reliance upon the maternal physiological functions for
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survival. Commentors state that if the health of the mother is
compromised by the administration of epidural analgesia, the
fetus is the first to suffer.

8. One commentor referenced the availability of
alternative pain management therapies which are appropriate for
administration by registered nurses.

9. Two commentors suggested allowing registered nurses to
manage epidural analgesia under the guidelines promulgated by
the Association of Women's Health Obstetric and Neonatal Nurses
{(AWHONN) . Both commentors stated that management of epidural
analgesia is outside the training received by licensed
registered nurses in preparation for licensure and, therefore,
should not be relied upon to establish whether registered nurses
as a matter of course are qualified for this task. Included
within the guidelines and referenced by one commentor were
requirements that registered nurses managing epidural analgesia
obtain additional training beyond that mandated by mere
licensure, adoption of facility policies providing for
agssistance where the patient experiences adverse results,
written orders for dosage and administration, and the staffing
of a qualified analgesia provider to place the catheter,
administer the test dose, and be readily available for
consultation by the registered nurse.

10. Comments provided from opponents focused on the issue
of current practice by many RNs. Several commentors noted that
obstetric nurses administer other medications which are
potentially much more harmful than epidural analgesia.
Commentors also note that declaring such actions as outside the
scope of practice for an RN would delay interventions which would
otherwise reduce or eliminate pain.

Analysis
11. Mont. Code Ann. § 37-8-102(5) (1997), defines
"professional nurging," to include the "administration of
medications and treatments prescribed by physiciansa, [and]

advanced practice registered nurses . . . authorized by state
law to prescribe medications and treatments."

12. Administrative Rule of Montana 8.32,1404 states, "The
registered nurse shall: . . ., obtain instruction and supervision
as necessary when implementing nursing techniques or practices;

land] consult with other members of the health team to
provide optimum client care . . .."

13. The Board addressed administration of regional
analgesia through epidural catheter by non-anesthetist
registered nurses in a declaratory ruling published at page 89,
1997 Montana Administrative Register Issue No. 1, January 16,
1997. The Board declared that it wag within the scope of
practice for registered nurses to administer regional analgesia
via existing epidural catheter upon a physician or qualified
anesthetist's written order. The Board tempered such
administration, however, by specifying that the performance is
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contingent on "documented education, certification, and annual
competency evaluations." MAR 1-1/16/97 page 90. Additionally,
the Board stated that administration wag appropriate in all
gettings. Id.

14. The Board did not directly address the issue regarding
epidural administration of analgesia during labor and delivery
while deliberating on the initial declaratory ruling petition.
It was specifically noted that several states did not permit
registered nurses to administer analgesia via epidural catheter
during labor and delivery, however, no information regarding
such practice was presented for the Board's consideration. From
the deliberation record, it is clear the Obstetric setting was
at least contemplated as being appropriate although there is no
discussion that it should be specifically included.

15. The final declaratory ruling was based upon findings
of fact addressed to pre- and post- operative procedures in the
hospital and home health care gettings. Therefore, it ig within
the Board's ability to now address the labor and delivery
setting.

16. The Board received information regarding the
physiological differences between a post-operative patient and a
patient in labor. Much testimony focused on these differences
and the assertion of a higher risk of complications arising
through the use of an epidural catheter with a laboring patient
that simply are not often present in the post-operative patient.
However, the Board notes that many individuals impacted by this
dec¢laratory ruling are post-operative cesarean section patients
who will be in need of pain management via epidural administration.

17. The administration of analgesia, both by statute and
by the Board's prior declaratory ruling, is within the scope of
practice of a registered nurse, However, the registered nurse
is responsible for receiving instruction and supervision
regarding the administration and to work toward providing
optimum patient care. .

18. Regarding the care of the pregnant woman, the
registered nurse is responsible for not only monitoring the
mother's status, but also the fetus' status., In addition to
monitoring tasks, RNs will often be assigned the additional task
of attending an epidural analgesia catheter with its additional
risks. It is also clear from the testimony received that the
assignment of epidural attendance is done with some oversight by
a licensed anegthesia provider giving instructions relative to
the use of the epidural. Such oversight is not only useful, it
must be mandatory,
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Conglusion
19. After consideration of the comments presented in this

matter and the information submitted by the petitioners, the
Board makes the following declaratory ruling.

20. Management of an analgesia in the pregnant woman via
epidural catheter is in the scope of practice of the registered
nurse provided that qualified anesthesia personnel are in-house
and immediately available to the unit.

BOARD OF NURSING

P SN ‘

BY:_'ﬁL o \Q{c(‘gf { ;J/Uv.f)ﬂ/,(’l"‘/
U'KIM POWELL, RN, BSN, CEN
PRESIDENT

patep  3/#5/55
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE RULE REVIEW COMMITTEE

Interim Committees and the Environmental Quality Council

Administrative yule review is a function of interim

committees and the Environmental Quality Council (EQC). These

interim committees and the EQC have administrative rule review,

program evaluation, and monitoring functions for the following

executive branch agencies and the entities attached to agencies

for administrative purposes,

Business and Labor Interim Committee:

|

»>

>

»

>

»

Department of Agriculture;

Department of Commerce;

Department of Labor and Industry;

Department of Livestock;

Department of Public Service Regulation; and

Office of the State Auditor and Insurance Commissioner.

Education Interim Committee:

»

»

»

>

State Board of Education;
Board of Public Education;
Board of Regents of Higher Education; and

Office of Public Instruction.

Children, Families, Health, and Human Services Interim

Committee:

[ 3

Department of Public Health and Human Services.

Law, Justice, and Indian Affairs Interim Committee:

»

>

Department of Corrections; and

Department of Justice.
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Revenue and Taxation Interim Committee:

» Department of Revenue; and

» Department of Trangportation.
State Administration, Public Retirement Systems, and

Veterans’ Affairs Interim Committee:

» Department of Administration;

» Department of Military Affairs; and

» Office of the Secretary of State.
Environmental Quality Council:

» Department of Environmental Quality;

» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing

address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

trativ leg f M is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

a ini tive ister (MAR is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencieg (Declaratory Rulings) issued gince
publication of the preceding register.

Use _of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1, Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. fThe ARM is updated through December
31, 1998, This table includes those rules adopted during the
period Januwary 1, 1999 through March 31, 1999 and any proposed
rule action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necesgary to check the ARM updated through December 31, 1998,
this table and the table of contentas of this issue of the MAR,

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1998 and 1999 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.

GENERAL PROVISIONS, Title 31

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2701, 3138
1.2.519 Basic Format Instructions, p. 2856

ADMINISTRATION, Department of. Title 2

I Acquiring Services to Operate the State Charitable
Giving Campaign, p. 561

2.21.812 and other rulea - Sick Leave Fund, p. 2133, 53

2,21.6401 and other rules - Performance Appraisal, p. 1452,
2258

(State Compensation Insurance Fund)

2.55.321 Calculation of Experience Rates, p. 2643, 3267

2.55.327 and other rules - Construction Industry Premium
Credit Program - Definitions - Individual Loss
Sensitive Dividend Distribution Plan, p. 2776, 3268

AGRICULTURE, Department of, Title 4

I-IX Pesticide Reporting, Cleanup, and Pesticide
Containment, p. 2924, 54
4.3.602 and other rules - Rural Aasistance Loan Program to

Assist Substandard Income, p. 2188, 2704
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4.5.102 and other rules - Ranking of Weed Grant Projects -
Identifying New Noxious Weeds, p. 1986, 2472

4.10.1001 and other rules - Pesticide Enforcement, p. 1, 404

4.12.1428 Aggessment Fees on All Produce, p. 2934, 507

STATE AUDITOR,. Title 6

6.6.503 and other rules - Medicare Supplement Insurance,
p. 2325, 3269
€.6.801 and other rules - Annuity Disclosures, p. 16, 508

6.6.3101 and other rules - Long-term Care, p. 2193, 3271

6.6.4001 Valuation of Securities, p. 205, 639

6.6.5090 Rate Manual and Rate Restriction Guidelines,
p. 2781, 3276

6.10.101 and other rules - Registration - Unethical Practices

- Financial Requirements - Bonding - Books and
Records Requirements in the Business of Securities,
p. 2527, 56

(Claspification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Ingurance, 1996 Edition, p. 3174, 509

COMMERCE ., Department of, Title 8

8.2.208 Renewal Dates, p. 3178, 274

(Board of Alternative Health Care)

8.4.301 Fees, p. 431

{Board of Athletics)

8.8.2802 and other rules - Definitions - Prohibitions -
Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053,
2858, 2958

8.8.2806 Fees, p. 433

(Board of Barbers)
8.10.405 Fee Schedule, p. 435

{Board of Clinical Laboratory Science Practitioners)

8.13.303 and other rule - Fees - Renewal, p. 437

8.13.303 and other rules - Fees - Renewal - Inactive Status -
Reactivation of License, p. 2136, 2860

(Board of Cosmetologists)

8.14.803 and other rules - Applications for Examination -
Temporary Permits - Application of Out-of-State
Cosmetologists, Manicurists, Estheticians - Transfer
Students - Continuing Education - Salons - Booth
Rental Licenses - Restrictions of Temporary Permits,
p. 1456, 2261

8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees,
p. 439
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(Board of Dentistry)

8.16.409 and other rules - Dentist Mandatory CPR - Screening
Panel - Denta)l Hygiene Mandatory CPR - Continuing
Education in Anesthesia - Requirements and
Restrictions - Denturist Applications - Denturist
Examination - Denturist 1Intern - Renewal -
Requirements and Restrictions - Inspections-Sanitary
Standards - Screening Panel - Out-of-State
Applicants - 90-Day Guarantee, p. 2541, 3237, 209

(State Electrical Board)
8.18.407 Fee Schedule, p. 441

(Board of Hearing Aid Dispensers)

8.20.402 Fees, p. 443

8.20.408 and other rule - Unprofessional Conduct - Continuing
Educational Requirements, p. 2350, 343

8.20.417 Definitions, p. 207

(Board of Landscape Architects)
B.24.409 Fee Schedule, p. 445

(Board of Medical Examiners)
I Curriculum Approval for Applicants for Acupuncture
) License, p. 2936, 276
8.28,403A Graduate Training Requirements for Foreign Medical
Graduates, p. 2786, 275
8.28.420 and other rules - Fee Schedule - Fees, p. 447
8.28.1501 and other rules - Definitions - Fees -
Unprofessional <Conduct - NCCPA Certification,
. p. 2783, 277
8.28.1508 Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22

{Board of Funeral Service)

8.30.402 and other rules - Applications - Licensure of Qut-
of-8tate Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary
License - Crematory Facility Regulation - Processing
of Cremated Remains - Board Meetings - Disclosure of
Funeral Arrangements - Methods of Quoting Prices -
Itemization - Disclosure Statement - Cemetery
Regulation - Federal Trade Commiseion Regulationa -
Disclosure Statement on Embalming, p. 1228, 1833,
2959, 66

8.30.407 Fee Schedule, p. 450

(Board of Nursing)

8.28.1508 Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22

8.32.1408 Standards Relating to the Licensed Practical Nurse'’s
Role in Intravenous (IV) Therapy, p. 623, 2473

8.32.1409 Prohibited IV Therapies, p. 563

(Board of Nursing Home Administrators)
8.34.414 and other rule - Examinations - Fee Schedule, p. 453
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8.34.414 and other rule - Examinations - Fees, p. 2139, 2964,
67

(Board of Occupational Therapists)
8.35.408 and other rule - Unprofessiocnal Conduct - Continuing
Education, p. 1551, 2266

{Board of Optometry)
8.36.601 and other rule - Continuing Education Requirements
- New Licensees, p. 3180, 511

(Board of Outfitters)

8.39.505 and other rules - Outfitter Applications and
Renewals - Guide or Professional Guide Licenses and
Qualifications - Safety Provisions - Unprofessional
Conduct, p. 816, 2560

8.39.508 and other rules - Licensure--Renewal - Guide or
Professional License - Safety Provisions - Standards
for Outfitters, Guides and Professional Guides -
Unprofessional Conduct and Misconduct, p. 241

8.39.804 Review of New Operations Plan and Proposed Expansion
of Net Client Hunting Use Under an Existing
Operations Plan, p. 1463, 2267

(Board of Pharmacy)

8.40.401 and other rules - Practice of Pharmacy, p. 2353,
3103, 3200, 344

8.40.404 Fee Schedule, p. 455

{(Board of Professional Engineers and Land Surveyors)
8.48.1105 Fee Schedule, p. 457

(Board of Private Security Patrol Officers and Investigators)

8.50.428 and other rules - Experience Requirements - Fees -
Private Investigator Trainee, p. 2230, 2705

8.50.437 Fee Schedule, p. 459

8.50.505 and other rule - Employers’ Responsibility - Type of
Firearm, p. 2366, 2965

(Board of Psychologists)

8.52.605A and other rules - Minimum Standards - Examination -
Continuing Education Program Options, p. 3182, 211

B8.52.616 Fee Schedule, p. 461

(Board of Public Accountants)
8.54.410 and other rule - Fee Schedule - Statement of Permit
) Holders, p. 463
8.54.410 and other rules - Fee Schedule - Inactive Statug and
Reactivation - Basic¢ Requirement - Alternatives and
Exemptions, p. 2369, 212

(Board of Real Estate Appraisers)
8.57.412 Fees, p. 465
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(Roard of Realty Regulation)
8.58.301 and other rules - Definitions - Applicationa - Fees
- Inactive Licenses - Trust Account Requirements -

Continuing Education - Grounds for License
Discipline -~ General License Administration
Requirements - Pre-licensing Education - License
Renewal - Inactive Licenses-Reactivation -

Continuing Property Management Education - Trust
Account Requirements for Property Management -
Grounds for License Discipline for Property
Management Licensees - Foreign Land Sales Practices
Act, p. 24, 405

8.58.411 and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 2141, 2861

8.58.419 and other rules - Grounds for License Discipline -
General Provisions - Unprofessional Conduct -
Grounds for License Discipline of Property
Management Licensees - General Provisions -
Unprofessional Conduct, p. 2788, 3277

(Board of Respiratory Care Practitioners)
8.59.506 and other rules - Fees - Continuing Education -
; Unprofessional Conduct, p. 1553, 2276

(Board of Sanitarians)
8.60.410A and other rule - Examinations - Sanitarian-in-
training, p. 2939, 278

{Board of Speech-Language Pathologists and Audiologists)

8.62.402 and other rules - Definitions - Supervisor
Responsibility - Schedule of Supervision - Non-
allowable Functions of Speech Aides - Functions of
Audiology Aides, p. 3239, 408

{Board of Veterinary Medicine)

B.64.401 and other rules - Definitions - Continuing Education
- Unprofessional Conduct, p. 3185, 411

8.64.402 Fee Schedule, p. 467

8.64.508 and other rule - Unprofessional Conduct - Record-
keeping Standards, p. 565

(Building Codes Division)
8.70.101 and other rules - Building Codes Division, p. 1310,
2563

(Weights and Measures Bureau)
8.77.103 Weights and Measures Bureau - NIST Handbook 44,

p. 469
8.77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 325

8.77.103 and other rule - NIST Handbook 44 - Receipt to be
Left at Time of Delivery, p. 3188, 68

{Consumer Affairs Division)
I Notice of Resale of Returned Vehicle, p. 1989, 2476
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(Banking and Financial Institutions Division)
8.80.110 Fees for the Approval of Point-of-Sale Terminals,
1556, 2478
8.80.307 Dollar Amounts to Which Consumer Loan Rates are to
be Applied, p. 1558, 2479

{State Banking Board)
8.87.401 and other rule - Organization of the State Banking
Board, p. 1560, 2480, 2706

(Local Government Assistance Division)

I Administration of the 1999 Federal Community
Development Block Grant Program, p. 3245

8.94.3714 Administration of the 1998 Federal Community
Development Block Grant Program, p. 706, 2481

{Travel Promotion and Development Division)
8.119.101 Tourism Advisory Council, p. 471
8.119.101 Tourism Advisory Council, p. 327

EDUCATION, Title 10
(Superintendent of Public Instruction)
10.16.1101 and other rules - Procedures for Evaluation and

Determination of Eligibility for Special Education
and Related Services, p. 2233, 69

(Board of Public Education)

10.55.602 and other rules - Content and Performance Standards
for Reading and Mathematics, p. 1358, 2707

10.57.220 Teacher Certification - Recency of Credit, p. 830,
1920, 2753

(S8tate Library)
10.102.4001 Reimbursement to Libraries for Interlibrary Loans,
p. 1563, 3104

(Montana Historical Society)

I-XVI Procedures That State Agencies Must Follow to
Protect Heritage Properties and Paleontological
Remains - General Procedures Which the State

Historic Preservation Office Must Follow in
Implementing its General Statutory Authority,
p. 411, 2022, 2483

EISH., VWILDLIFE, AND PARKS, Department of, Title 12

I-1iI Angler Education Events, p. 626, 2277

12.3.202 Establishing a New Class of License Agent Who May
Receive Compensation from Clients for Preparation of
Hunting License and Permit Applications, p. 629, 2485

12.6.1501 and other rules - Game Farms, p. 2646, 79

{Fish, Wildlife, and Parks Commission)
I-IX Creating "Primitive Fishing Access Site Designation"
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Where Site Development and Maintenance are Limited,
1991, 91

Limiting the Use of Motor-propelled Water Craft on

Various Bodies of Water Within the Thompson Chain of

Lakes Area, p. 1996, 3278

Creating Game Damage Hunt Rosters, p. 473

(Fish, Wildlife, and Parks Commission and Department of Fish,
Wildlife, and Parks)

12

.3.123

and other rule - License Refunds, p. 43, 413

ENVIRONMENTAL QUALITY. Department of, Title 17

I

I-VI

17.56.1001

and other rules - Water Treatment System Operators -
Approved Providers of Training for Water Treatment
System Operators - Definitions - Updating
Classgification of Water and Wastewater Treatment
Systems - Continuing Education Reguirements for
Operators, p. 2248, 2966

CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environmental Cleanup and
Responsibility Act (CECRA) Facilities, p. 1264, 2941
and other rule - Underground Storage Tanks - Tank
Fee Schedule - Upgrading of Existing UST Systems,
p. 2547, 3108

(Board of Environmental Review)

I

b

I & II

17.

17.

17.

17

i7.
17.

17.

17.

8.301

8.302

8.321

.8.504

8.601
8,705

24.101

24.301

and other rules - Public Water Supply - Public Water

and Sewage System Requirements, p. 578

Water Quality - Temporary Water Quality Standards

for Daisy Creek, the Stillwater River, and Fisher

Creek, p. 482

and other rules - Air Quality - Air Quality

Transportation - General Conformity Determinations,

p. 244

and other rules - Air Quality - Maximum Achievable

Control Technology (MACT) Approval for Hazardous Air

Pollutants, p. 572

and other rule - Air Quality - Adopting and

Incorporating by Reference Emission Guidelines for

Hospital/Medical/Infectious Waete Incinerators,
2373, 3106

Air Quality - Opacity Limits and Other Requirements

for Kraft Pulp Mills, p. 2398, 279

and other rule - Air Quality - Application and

Operation Fees, p. 1574, 2486

and other rules - Air Quality - Open Burning, p. 568

and othér rules - Air Quality - De Minimis Changes

that May Be Made to a Faeility Without an

Application to Revise the Facility’s Air Quality

Permit, p. 261

and other rules - Hard Rock - Hard Rock Mining

Reclamation, p. 2376, 2994, 640

and other rules - Coal and Uranium Mining Program

Rules for the Industrial and Energy Minerals Bureau,

p. 2995
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17.30.502 Water Quality - Montana Mixing Zone - Definitions,
p. 847, 2487

17.30.602 and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation - Ground
Water Pollution Control System, p. 477

17.30.602 and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules,

p. 1835, 94

17.30.610 Water Quality - Montana Surface Water Quality
Standards, p. 857, 2489 :

17.38.215 Public Water Supply - Bacteriological Quality

Samples for Public Water Supply Systems, p. 257

(Department of Environmental Quality and Board of Environmental

Review)

17.36.1101 and other rules - Water Quality - Administrative
Enforcement -Procedures Under the Public Water Supply
Act, p. 2754

(Petroleum Tank Release Compensation Board)
17.58.331 Assent to Audit Requirements, p. 2245, 3112

Departm

I-III and other rules - Agriculture Refunds Standard
Deduction (60%), p. 2791

I-III Setting Policy for Waiver and Suspension of Motor
Fuel Peénalties, p. 2666, 513

I-111 and other rules - Alcohol Tax Incentive Program,
p. 2144, 3113

I-IV and other rules - Special Fuel Users Tax, Pealers
and LPG Tax, p. 2797, 645

I-V Procedures for Dealers of Compressed Natural Gas
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671,
515, 651

18.9.102 Bonding Requirements for Gasoline, Special Fuel or

Aviation Fuel Distributors, p. 2669

CORRECTIONS, Department of, Title 20

I-VI Parole of a Youth Confined in a State  Youth
Correctional Facility, p. 2943, 214

I-XI 8iting, Establishment, and Expansion of Prerelease
Centerxe in the State of Montana, p. 2675, 3114

20.9.501 and other rules - Licensure of Youth Detention

Facilities, p. 2813, 121

(Board of Pardons and Parole)

20.25.101 and other rules - Board of Pardons and Parole,
p. 3248, 290

JUSTI artment o

I-IV Permitting the Referral of Department of Justice
Debts to the -Department of Administration or Other

8-4/22/99 Montana Administrative Register
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Agency Designated by Law, p. 399

23.5.101 and other rules - Incorporating Amendments to
Federal Regulations Pertaining to Motor Carrier and
Commercial Motor Vehicle Safety Standards Previously
Incorporated by Reference in Current Rules - Making
General Revisions to Clarify Scope of Rules,
p. 2148, 2582

LABOR AND INDUSTRY, Department of, Title 24

24.11.442 and other rule - Unemployment Insurance Benefit
. Claime, p. 2157, 2862
24.16.9003 and other rule - Incorporation by Reference to

Federal Davis-Bacon Wage Rates, p. 611

24.16.9003 and other rule - Montana’s Prevailing Wage Rates -
Establishing Revised Rates for Building Construction
Services, p. 1581, 2585, 2755, 2870

24.16.9007 Montana’s Prevailing Wage Rates - Non-construction
Services, p. 615

24.16.9007 Incorporation by Reference of Federal Davis-Bacon
Wage Rates, p. 32489

24.28.101 and other rule - Workers’ Compensation Mediation, .
p. 1061, 2871
24.29.207 and other rules - Workers’ Compensation Matters,

p. 1064, 2872

24.30.102 Occupational Safety and Health Standards for Public
Sector Emplayment, p. 617

24.33.121 and other rules - Operation of the Construction
Contractor Registration Program, p. 1078, 2877

24.35.111 and other rules - Independent Contractor Exemption,
p. 1082, 2880

24.35.202 and other rules - Independent Contractor Central
Unit, p. 621

(Workers’ Compensation Court Judge)
I Procedural Rule - Motion for Consideration, p. 1579,
2167

(Human Rights Commission)
I-XIV and other rules - Organization and Functions of the
Montana Human Rights Commission, p. 1851, 3201

LIVESTOCK, Department of, Title 32

I & II Inspector Examination - Certification, p. 47
I-XXV Regulation of Game Farms in the State of Montana,
p. 2681, 136

(Board of Livestock)
I Emergency Adoption - Chronic Wasting Disease and
Importation Restrictions on Game Farm Animals,

p. 3115
I-VI and other rule - Equine Infectious Anemia -
*  Importation of Animals into Montana, p. 1090, 2757
I-VIII Scrapie - Quarantine - Reporting Requirement -
Identification - Disclosure of Information -
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Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589, 2756

I-XI Chronic Wasting Disease, p. 265, 652

32.8.101 Incorporation by Reference of the Procedures
Governing the Cooperative State-Public Health
Service/Food and Drug Administration Program for
Certification of Interstate Milk Shippers, p. 2699,
144

{Board of Milk Control)
32.24.301 Butter Component Used in the Pricing Structure of
Milk to Establish the Class I, II and III Producer
Prices, p. 2255, 2760
AFFAIR Departme of, T

I-VI Administration of the Education Benefit Program for
the Montana National Guard, p. 49

PUBLIC H Department of, Title 37

I &It and other rules - State Facility Reimbursement,
p. 492

I-1II and other rules - Transfer from the Department of
Family Services - Child Care Assistance, p. 2408,
3117

I-VIII and other rules - Rural Health Clinics and Federally
Qualified Health Centers, p. 886, 2045

I-XV and other rules - Families Achieving Independence in
Montana (FAIM), p. 1592, 3284

I-XXIII and other rules - Child Support Enforcement
Guidelines, p. 317, 447, 2066, 2598

I-XXV and other rules - Standards for Licensing of

Laboratories Conducting Analyses of Public Water
Supplies, p. 3080, 291

11.4.101 and other rules - Tranesfer from the Department of
Family Services - Aging Services, p. 2279
11.5.901 and other rules - Transfer from the Department of

Family Services - Home Attendant Services, p. 3218

11.14.101 and other rules - Transfer from the Department of
Family Services - Licensure of Child Care Facilities
- Tranafer from the Department of Health and
Environmental Sciences - Requirements for Health
Care Centers, p. 2594, 2881

16.28.101 and other rules - Control of Sexually Transmitted
Digeases, p. 1690, 2493

16.29.101 and other rules - Public Health Control Measures for
Dead Human Bodies, p. 2428, 345

16.30.801 and other rules - Control of Transmission of
Infectious Diseases to Emergency Medical Service
Providers, p. 488

16.30.801 and other rules - Control of Transmission of
Infectious Diseases to Emergency Medical Service
Providers, p. 2438

16.32.320 Hospital Swing Beds, p. 1890, 146

16.38.307 State Laboratory Fees for Analyses, p. 628
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37.12.310 and other rule - Laboratory License Fees - Duration
of a License, p. 625

37.70.406 and other rules - Low Income Energy Assistance
Program, p. 2551, 414
46.8.101 and other rules - Transfer from the Department of

Social and Rehabilitation Services - Developmental
Disabilities Program, p. 3124

46.12.514 and other rules - Early and Periodic¢ Screening,
Diagnostic and Treatment Services (EPSDT) - Private
Duty Nursing Services, p. 1894, 3219

46.12.3001 and other rules - Medicaid Eligibility, p. 1660,
3281

46.18.305 and other rules - Families Achieving Independence in
Montana’s (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676,
3303

46.20.103 and other rules - Montana Mental Health Access Plan,
p. 2843, 3307

46.20.103 and other rules - Montana Mental Health Access Plan,
p. 3258, 308

46.20.106 and other rules - Montana Mental Health Access Plan,
p. 3252, 355

46.30.507 Child Support Enforcement Distributions of
Collections, p. 1395, 2496

PUBLIC SERVICE REGULATION. Department of. Title 38

I-IX and other rule - Consumexr Information and Protection
Rules Application to Restructured Electric and
Natural Gas Industries, p. 3191

38.5.1502 and other rule - Utility-to-Consumer Notice of
Proposed Tariff Changes, p. 1488, 2968

38.5.2202 and other rule - Pipeline Safety, p. 2947, 153

38.5.2502 Resgponsibility for the Expense of Maintaining Water
Utility Service Pipes - BApplication for Water
Service, p. 2557, 3220

38.5.3801 and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517

38.5.3801 and other rules - Slamming, p. 329

REVENUE, Department of, Title 42

I-1IV : Universal Access Fund Surcharge, p. 2468, 3137

42.2.601 Tax Assessment Review Process, p. 1814, 2199

42.11.301 and other rules - Commissionsg Earned by Agents
Operating Liquor Stores in Montanma, p. 1132, 2498

42.12.104 and  other rules - Lottery Process for Liquor

Licensing, p. 2441, 3132, 3221
42.12.106 and other rules - Liquor Licenses, p. 335
42.17.131 Withholding Allowances, p. 1509, 2504
42.20.160 and . other ruleg - Forest Classification and
Appraisal for Property Tax, p. 1128, 2505
42.20.454 and other rules - Real and Persocnal Property Tax
Rules, p. 3263, 309
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42.21.113 and other rules - Personal Property Trended
Depreciation Schedules and Valuations for the 1959%
Tax Year, p. 2451, 3316, 154

42.22.1311 and other rule - Industrial Property Trend Factors,
p. 2949, 3318

42.38.101 and other rules - Unclaimed Property, p. 1399, 2511

SECRETARY QF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2701, 3138

1.2.519 Basic  Format Instructions for the Montana
Administrative Register, p. 2856, 3223

44.14.101 and other rule - Retention of Records Stored on

Digital Media, p. 341

(Commissioner of Political Practices)

44.10.321

8-4/22/99

and other rules - Reporting of Contributions and
Expenditures, p. 635

Montana Administrative Register



-890-

BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commigsjons, committees and councils of state
government take positive action to attain gender balance and
proporticnal representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this igsue, appointments effective in March 1999, appear.
Vacancies scheduled to appear from May 1, 1999, through July
31, 1999, are listed, ag are current vacancies due to
resignations or other reasons. Individuals interested in
gerving on a board should refer to the bill that created the
board for details about the number of members to be appointed
and necessary qualifications.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
April 7, 1999.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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