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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 8 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 4.12.3501, 
4.12.3503, and 4.12.3504 
relating to the grading of 
certified seed potatoes 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 22, 1999, the Montana Department of Agriculture 
proposes to amend ARM 4.12.3501, 4.12.3503, and 4.12.3504 
relating to the grading of certified seed potatoes. 

2. The rules as proposed to be amended provide as follows 
(new material is underlined; material to be deleted is 
interlined) : 

4.12.3501 GENERAL REQUIREMENTS (1) The department of 
agriculture, pursuant to seetieHs.80-3-~lll and 80-3-~~ 
MCA, adopts grade standards and inspection procedures to 
enforce those grades as further set out in these rules. fQr 
the purposes of grading certified seed potatoes. the 
department hereby adopts by reference the United States 
Standards for Grades of Potatoes as specified in 7 CFR Part 51 
sections 1540 through 1566 of the January 1. 1998 edition with 
the exceptions specified in ARM 4.12.3501 through 4.12.3504. 

(2) through (9) remain the same. 
(10) It shall be permissible to use official tags on 

potatoes containing an excess of oversize, undersize, ~ 
~ and/or sprouts providing that the official grade 
certificate indicates that the potatoes exceed the tolerance. 
It shall be the responsibility of the grower to submit written 
evidence that the purchaser is willing to accept such a grade. 

AUTH: B0-3-303, MCA IMP: 80-3-311 and 80-3-315, MCA 

4.12.3503 BLUE TAGS (1) through (1) (d) remain the same. 
(e) Sunburn (greening), hollow heart. hollow heart with 

discoloration. light brown discoloration or brown center shall 
be permissible. 

(f) through (h) remain the same. 
(i) oversized, undersized, gng sprouts, sH9 hellew hear~ 

shall be permissible provided the excess tolerance is 
indicated on the official grade certificate. 

MAR Notice No. 4-14-108 B-4/22/99 
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(j) Freezing injury other than the condition of being 
frozen or affected by soft rot or wet breakdown shall be 
scored when removal of the affected area causes a loss of more 
than 10\ of the total weight of the tuber. 

lkl The tolerance shall be not more than 1\ for potatoes 
which are affected by late blight tuber rot. 

AUTH: 80-3-303, MCA IMP: 80-3-303 and 80-3-315, MCA 

4.12.3504 RED TAGS (1) through (1) (e) remain the same. 
(f) The following blue tag exceptions shall also apply 

to red tags: air cracks, sunburn (greening), stem-end 
discoloration, immaturity, sprouts, oversize, undersize, afl4 
hollow heart, hollow heart with discoloration. light brown 
discoloration. brown center. aaa freezing injury. and the 
tolerance for late blight tuber rot. 

AUTH: 80-3-303, MCA IMP: 80-3-303 and 80-3-315, MCA 

Reason: Section 80-3-311 requires the adoption of the United 
States Standards for Grades of Potatoes. Montana grades for 
certified seed potatoes have always been based on these 
standards with the exceptions noted in these rules. This 
statement clarifies the edition of the CFR and the specific 
sections being adopted by reference. Seed potatoes are not 
affected by the occurrence of hollow heart or brown 
discoloration occurring in the center of the tuber. The 
Montana Potato Improvement Association has requested this 
change to the seed potato grading standards. Removal of the 
requirement will not affect the quality of Montana seed 
potatoes. 

The tolerance for late blight tuber rot in the Montana seed 
potato grade standards is being reduced to 1 percent to 
maintain the integrity of Montana seed potatoes and clarify 
the standard for Montana seed potatoes. The Montana Potato 
Improvement Association has requested this change to the seed 
potato grading standards. This tolerance is consistent with 
recognized standards for late blight in seed potatoes. 

3. Interested persons may submit their data, views, or 
arguments concerning the proposed action in writing to Gary 
Gingery, Administrator, Department of Agriculture, 
Agricultural Sciences Division, P.O. Box 200201, Helena, MT 
59620-0201, FAX (406)444-5409, or E-mail: agr@state.mt.us, no 
later than May 20, 1999. 

4. If the agency receives requests for a public hearing 
on the proposed action from either 10\ or 25 persons, 
whichever is less, of the persons who are directly affected by 
the proposed actions; from the administrative rule review 
committee of the legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 
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members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 
approximately 8 persons based on approximately 80 seed potato 
growers. 

5. As required by 2-4-302, MCA (HB 389, 1997 Montana 
legislative session), this notice advises that the department 
maintains an interested person list for purposes of providing 
notice on rule making matters. Any person wishing to be on 
that list must provide to the department, in writing, their 
name, mailing address and a brief description of the subject 
matter in which they are interested. 

DEPARTMENT OF AGRICULTURE 

Ralph Peck, Director 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State April 9, 1999. 

MAR Notice No. 4-14-108 8-4/22/99 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to prohibited IV therapies 

AMENDED NOTICE OF ARM 
8.32.1409 PROHIBITED IV 
THERAPIES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On April 8, 1999, the Board of Nursing published a 

notice of proposed amendment of the above-stated rule at page 
563, 1999 Montana Administrative Register, issue number 7. On 
May 22, 1999, the Board of Nursing proposes to amend the above­
stated rule. 

2. The notice is being amended because the Board 
inadvertently deleted language which should remain in the 
current rule. The proposed amendment of ARM 8.32.1409 should 
have read as follows in the original notice: 

"8.32.1409 PROHIBITED IV THERAPIES (1) through 
(1) (b) (xvii) will remain the same. 

(c) performance of sticks, blood draws, flushes of 
ee8~ral a8e arterial lines; or 

(d) will remain the same, but will be renumbered (c)." 
Auth: Sec. 37-B-415, MCA; IMP, Sec. 37-8-415, MCA 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Nursing, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile to (406) 444-1667, to be 
received no later than 5:00p.m., May 20, 1999. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Board of Nursing, 111 N. Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667, 
to be received no later than 5:00p.m., May 20, 1999. 

5. If the Board receives requests for a public hearing on 
the proposed amendment from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Rule Review 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
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at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 330 based 
on the 3300 licensees in Montana. 

6. Persons who wish to be informed of all Board of 
Nursing administrative rulemaking proceedings, or other 
administrative proceedings, may be placed on a list of 
interested persons by advising the Board in writing at 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or 
by phone at (406) 444-2071. 

BOARD OF NURSING 
KIM POWELL, RN, BSN, CEN 
PRESIDENT 

BY: aw 111. 6~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, April 9, 1999. 
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of ARM 
17.58.336, 17.58.342 and 
17.58.343 pertaining to 
review and determination 
of claims and charges 

NOTICE OF PROPOSED AMENDMENT 

(PETROLEUM BOARD) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On June 4, 1999, 
above-captioned rules. 

the Board proposes to amend the 

2. The rules as proposed to be 
Matter to be added is underlined. 
interlined. 

amended appear as follows. 
Matter to be deleted is 

17.58.336 REVIEW AND DETERMINATION (1) and (2) Remain the 
same. 

(3) The board may delegate to the eneettti,.e director of 
the department of environmental quality authority to process and 
order reimbursement of specified categories of claims upon 
receipt and review. The exee1:1tive director of the department of 
environmental quality shall report the number of such claims and 
the amounts obligated or expended at the next meeting of the 
board. 

(4) through (7) Remain the same. 
AUTH: 75-11-318, MCA, Chapter 259, Laws of 1999; IMP: 75-11-309, 
MCA 

17.58,342 OTHER CHARGES ALLOWED OR DISALLOWED (1) through 
(3) (b) Remain the same. 

(c) markups, not to exceed 7%, on subcontractor invoices 
when the subcontractor is furnishing labor (and incidental goods 
or supplies) on a project as part of the cleanup. Proof of 
payment by the contractor to the subcontractor must be submitted 
prior to board approval or eneetttive director approval, 
authori21ed under ARM 17. 58.336 (3) . Subcontractor markup is 
allowed only when the subcontracted work was preapproved in a 
corrective action plan. 
AUTH: 75-11-318, MCA, Chapter 259, Laws of 1999; IMP: 75-11-318, 
MCA 

17.58.343 REVIEW AND DETERMINATION OF THIRD PARTY DAMaGE 
~ (1) and (2) Remain the same. 

(3) The board may delegate to the Cl!eett!Sioe director of 
the department of environmental quality authority to process and 
order reimbursement of specified categories of claims upon 
receipt and review. The eJ!eeuti • e director of the department of 

B-4/22/99 MAR Notice No. 17-096 



-683-

environmental quality shall report the number of such claims and 
the amounts obligated or expended at the next meeting of the 
board. 

(4) through (7) Remain the same. 
AUTH: 75-11-318, MCA, Chapter 259, Laws of 1999; IMP: 75-11-309, 
MCA 

3. The Board is proposing the change in designation from 
"executive" director to "director of the department of 
environmental quality" because Chapter 259, Laws of 1999 has 
eliminated the authority of the Board to hire its own staff and 
attaches the Board to the Department of Environmental Quality 
for administrative purposes. Section 2-15-121, MCA, provides 
that the department to which a board is attached for 
administrative purposes shall provide staff for that board. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed action in writing to Debbie G. 
Allen, Department of Environmental Quality, P.O. Box 200901, 
Helena, Montana, 59620-0901, no later than May 20, 1999. To be 
guaranteed consideration, the comments must be postmarked on or 
before that date. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along with 
any written comments he/she has to Debbie G. Allen, Department 
of Environmental Quality, P.O. Box 200901, Helena, Montana, 
59620-0901. A written request for hearing must be received no 
later than May 20, 1999. 

6. If the agency receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25 persons, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the administrative rule review 
committee of the legislature; from a governmental subdivision or 
agency; or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 600 persons based on 
approximately 6,000 tank owners in Montana. 

PETROLEUM TANK RELEASE COMPENSATION BOARD 
by: Jean Riley 

JEAN RILEY, Executive Director 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State April 9, 1999. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.35.202, 
24.35.205, 24.35.213, 
24.35.301 and 24.35.303, all 
related to the independent 
contractor central unit 

TO ALL INTERESTED PERSONS: 

NOTICE OF CANCELLATION OF 
PUBLIC HEARING 

1. On April 8, 1999, at pages 621 through 624 of the 1999 
Montana Administrative Register, Issue No. 7, the Department 
gave notice that it planned to conduct a public hearing on April 
30, 1999, at 2:00 p.m. to consider the amendment of ARM 
24.35.202, 24.35.205, 24.35.213, 24.35.301 and 24.35.303, all 
related to the operation of the Department's independent 
contractor central unit. Due to changes that are anticipated as 
a result of pending legislation, the Department has cancelled 
the public hearing and will not be taking any action on the 
proposed amendments at this time. 

2. The Department will publish notice of any future 
·proposed amendments in the manner required by law. 

: 

Certified to the Secretary of State: April 9, 1999. 

8-4/22/99 MAR Notice No. 24-35-125. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 37.80.202 
pertaining to child care 
assistance 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

1. On May 13, 1999, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Department of Public Health and 
Human Services Building, 111 N. Sanders, Helena, Montana to 
consider the proposed amendment of the above-stated rule. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternati~e accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
May 3, 19 99, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rule as proposed to be amended provides as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

37.80,202 INCOME ELIGIBILITY AND CQPAYMENTS (1) through 
(10) remain the same. 

MAR Notice No. 37-117 8-4/22/99 
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[This chart is deleted and the following chart is the new one.] 
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[The following chart is all new material to the rule, 
shown _with _\lild.erH~~s tomak_le __ ~~ eas!er t;:~~~ad.] 

CHILD CARE SLIDING FEE SCALE 

but is not 

FAMILY SIZE - -_______ 2] --=-3\_- -~~- 4[~-- :--~j_ -----=-6L -~ ~L~- 8 
\Poverty 

\Income 
95.5\ + 

$1 

100\ 

Gross 
Inc~tlle 

c.oPay 
Gross 
Income 
Co Pay 
Gross 
Income 

4\ CoPay 
105\ Gross 

Income 
5\ CoPay 

110\ Gross 
Income 

6\ CoPay 
115\ Gross 

Income 

Below 95.5\- +$1 of the Federal Poverty Level 

$5 $5 $5 
$882 $1' 105 $1' 329 $1,553 $1,777 $2.003 $2. 227 

$26 $33_ ~40 $4:_7 $53 - $60 $67 

$922$1,157$1,392$1,627$1,862$2,097 $2,332 

$37 $46 $56 $65 $?4 $84 $93 

$968$1,215$1,461$1,708$1,955$2,202 $2,448 

$48 $61 _$73 $85 $98 $110 $122 

$1,014$1,272$1,531$1,789$2,048$2,306 $2,565 

$61 $76 $92 $lll7 $123 $138 $154 

$1,060$1,330$1,600$1,871$2,141$2,411 $2,681 

7\ CoPay $74 $93 $112 $1~1 $150 $169 $188 

120\ Gross $1,106$1,388$1,670$1,952$2,234$2,516 $2,798 
Income 

8\- CoPay $88 $1~1 $134 $156 $1?9 $201 $224 

125\ Gross $1, 152 $1,446 $1,740 $2,033 $2,327 $2, 621 $2, 915 
Income 

9\ CoPay 
130\ Gross 

Income 
10\ CoPay 

135\ Gross 
Income 

11\ CoPay 
140\ Gross 

Income 
12\ CoPay 

145\ Gross 
Income 

13\ Co Pay 
150\- Gross 

$104 $130 $157 $183 $209 $236 $262 

$1,198$1,504$1,809$2,115$2,420$2,726 $3,031 

$120 $150 $181 $212 $242 $273 $303 

$1,244$1,562$1,879$2,196$2,513$2,831 $3,148 

$137 $172 $207 $242 $~76 $311 $346 
$1,290$1,619$1,948$2,277$2,606$2,935 $3,264 

$155 $194 $234 $273 $313 $352 $392 

$1,336$1,677$2,018$2,359$2,699$3,040 $3,381 

$174 $218 $262 $307 $351 $395 $440 

$1,383$1,735$2,088$2,440$2,793$3,145 $3,498 
I Income 

14\L CoPay J _ -~~94 ___ $143 ___ $292 

AUTH: Sec. 52-2-70i and 53-4-212, MCA 
IMP: Sec. 52-2-704, 5.2-2-713, 52-2-721, 52-2-722, 52-2-
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723, 52-2-731, 53-2-201, 53-4-211, 53-4-212, 53-4-601, and 53-4-
Q..ll, MCA 

3. This rule change is necessary to update the child care 
sliding fee scale with the most recent federal poverty level 
figures. As a result, families may earn more income while 
remaining eligible for services. 

The Montana Department of Public Health and Human services Early 
Childhood Bureau administers the Child Care and Development Fund 
(CCDF). Under the Montana Child Care Act, Mont. Code Ann. 52-2-
704, the department is responsible for planning, implementing, 
and coordinating child care programs. Federal rules, 45 CFR 
98.42(a), require lead agencies to establish, and periodically 
revise, by rule, a sliding fee scale that provides for cost 
sharing by families that receive CCDF child care services. 

The rule change is necessary to implement Montana Legislative 
statutory intent. The Montana Legislature directed that the 
amount of the copayment required by the sliding fee scale should 
not contain huge cliffs for families, either within the income 
categories for the scale or when families' income increases so 
that they lose eligibility. Families who receive cash 
assistance, under Families Achieving Independence in Montana 
(FAIM/TANF) programs, pay a five dollar copayment for child care 
services to cover the required Family Investment Activities 
(FIA) . A five dollar copayment also applies to non FAIM 
families whose income are at, or below, 95.5\ of the Federal 
Poverty Level (FPL). Above 95.5\ FPL, families pay an 
increasing percentage of their gross monthly income (GMI) as 
they approach 150\ FPL. For every five percent increase of GMI, 
copayment rates increase one percent. 

Because wages are low (Avg. $1,586.73/mo. for production 
workers, Jan. 1999) and the demand for child care in Montana is 
high, serving families over 150\ FPL is problemqtic. During 
State FY 1998, Montana faced approximately a 30\ child care 
budget shortfall, while attempting to serve families above 150% 
FPL. Currently, families pay 14\ of their GMI at the upper 
limit of the sliding fee scale. This approaches the average 
cost of care ($288.03/mo) for one child. At 150% FPL, without 
assistance, a single parent with one child will pay 21% of their 
GMI, and a two parent family with one child will pay 17\ of 
their GMI. This minimizes the cliff that families experience 
when leaving the upper limits of eligibility. 

An alternative option to this rule change would have been to 
continue the child care sliding fee scale at its current rates. 
This option was not chosen by the department, however, as the 
Montana Legislature has clearly indicated, the statutory intent 
is not to go beyond the •cliffs" which may exist in current 
rule. 

8-4/22/99 MAR Notice No. 37-117 
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4. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Kathy Munson, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 202951, Helena, MT 59620-2951, no later than 
May 20, 1999. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 

s. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer Director, PublicJHealth and 
Human Services 

Certified to the Secretary of State April 9, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 46.12.503, 
46.12.505 and 46.12.509 
pertaining to inpatient 
hospitals 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

1. On May 13, 1999, at 11:00 a.m., a public hearing will 
be held in the auditorium of the Department of Public Health and 
Human Services Building, 111 N. Sanders, Helena, Montana to 
consider the proposed amendment of the above-stated rules. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
May 3, 1999, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406) 444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be amended provide as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

46.12.503 INPATIENT HOSPITAL SERVICES. DEFINITIONS 
(1) through (7) remain the same. 
(8) "Ba} Otltlie~" is an enterul.eei leA~th ef stay ease that 

exeeees the ea) ot1tlier threshohls as set foi th iA .-.RPI 
46. lil. 595 ( 6) . 

-t9+ ill "Cost outlier" is an unusually high cost case that 
exceeds the cost outlier thresholds as set forth in ARM 
46.12.505~ 1[1. 

(10) through (18) remain the same but are renumbered (9) 
through (17). 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

6-141, MCA 

46.12.505 INPATIENT HOSPITAL SERVICES. REIMBURSEMENT 
(1) through (1) (a) (ii) remain the same. 
(iii) cost er--dtty outliers as set forth in (6) aHa (7); 
( i v)· certified registered nurse anesthetist costs as 

provided in ~ il&l; 
(1) (a) (v) remains the same. 
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(vi) disproportionate share hospital payments as provided 
in #5-l- J..Ul and -fi-6+ ffil. 

(b) Inpatient hospital services provided in hospitals 
located outside the state of Montana, but no more than 100 miles 
from the border, referred to in these rules as "border 
hospitals", will be reimbursed under the DRG prospective payment 
system described in atlbaeetien (2) . In addition to the 
prospective rate, border hospitals will be reimbursed for ~ 
cost outliers as set forth in (6), and for capital costa as set 
forth in (5), but shall not be reimbursed in addition to the ORO 
payment for medical education coats, neonatal intensive care 
stop-loss reimbursement or certified registered nurse 
anesthetist costs or catastrophic cases. 

(1) (c) through (2) remain the same. 
(a) For recipients admitted on or after July 1, 199~ ~. 

the department assigns a DRG to each medicaid discharge in 
accordance with the medicare grouper program version ~ ~. 
as developed by 3M health information systems. The assignment 
of each DRG is based on: 

(2) (a) (i) through (2) (b) remain the same. 
(c) The department computes a Montana average base price 

per case. This average base price per case is $1 1 979.89 
2,298.00, effective for services provided on or after July 1, 
199& 2_. 

(2) (d) through (2) (d) (ii) remain the same. 
(3) For those Montana hospitals designated by the 

department as of April 1, 1993 as having neonatal intensive care 
units, reimbursement for neonatal DRG's 385 through 390 shall be 
actual allowable cost determined on a retrospective basis, with 
allowable costs determined according to ARM 46.12.509(2). Such 
facilities shall be reimbursed on an interim basis during each 
facility's fiscal year. The interim rate shall be a percentage 
of usual and customary charges, and the percentage shall be the 
facility-specific cost to charge ratio, determined by the 
department in accordance with medicare reimbursement principles. 
Such hospitals shall not receive any day-er cost outlier payment 
or other add-on payment with respect to such discharges or 
services. 

(4) through (4) (a) (i) remain the same. 
(ii) All out-of-state hospitals that are reimbursed under 

the DRG prospective payment system will be paid the statewide 
average capital cost per case as an interim capital-related cost 
payment. The statewide average capital cost per case is $~ 
213.69. Such rate shall be the final capital-related cost 
reimbursement for facilities' coat reporting periods with 
respect to which the department waives retrospective cost 
settlement in accordance with these rules. 

(4) (a) (iii) through (5) (a) (ii) remain the same. 
( 6) In aa6itien te the BIW pa)'lftent, fH"B"iliere rei111ettree6 

tJmier the BRG preepeeth•e I!B}'IIIent eyete111 111ay reeei.e J.!!a)'lftent as 
pte.iaea in this stJeeeetien fer liay etttHers fer 9RGe etl'ter !!'han 
neenatal BR:Gs 385 threttgfi 399 J.!!re~iaeli b) neenatal intenei~e 
eare ttnits lieeeribeli in (3). 
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(a) 'l'e reeeLe l!l!i')'R'Ieftt fer a tia'J' et~£-lier tmEiel" 
(1) (a) (iii), the 111edieally r~eeeesal"l pel"tier~ ef £.he ir~patier~t 
heepital stay, ae deterlllifle!i ey the depal"tlller~t, llltlst exceed the 
day etttlier threehela established ~ the departmeflt fer \:he DRG. 

(e) 'l'he departl!leflt deterlllifles the e~:~tlier reimbul"semeflt 
fer day e~:~l:liere fer all hespi£.als e:l'\a distir~et part <~Bits, 
er~l:itlel!l te reeeio e aay e~:~l:lier ~eimll~:~rsement, as felle .. s. 

( i) eemptttiflg the per <!liem amei:UH: fe! the DRG by aiv hiing 
t'he DRG l!lrespeetLe payt~~ent rate ey the DRG aoerage leflgtlt ef 
eta), afta 

(iil lll~:~ltipl)ifi;J the per aiem amettnt e~ 69~ te es£-aelish 
tlte day etttlie:r per diem rate fe~ the DRG, aBe 

(iii) s~:~btraetiflg the ntt1!16er ef da)B at the threeheld fer 
t'he 9RG fre111 !:he ae£.ual flt11!16er ef 111edieally Beeessar:'t iHpatieflt 
l!ia)s deterMirted as pre•dded in (6) (a) te est:selish the flttmber ef 
etttlier aa)s, sHe 

liw) ~~~~:~ltiplyir~g the aal eutliei per eiem rate eemp~:~tea ir1 
(6) (e) (ii) e} the nul!l6er ef e~:~tlier says eemputea ifl: (6) (b) (iii) 
te establish !:he day O\:ltlier pa,mel'lt. 

(7) through (7) (b) remain the same but are renumbered (6) 
through (6) (b). 

(i) computing an estimated cost for the inpatient hospital 
stay by multiplying the allowed charges for the stay by the 
statewide medicaid cost to charge ratio set forth in ~ ~; 

(7) (b) (ii) through (8) (c) remain the same but are 
renumbered (6) (b) (ii) through (7) (c). 

(i) computing an estimated cost for the inpatient hospital 
stay by multiplying the allowed charges for the stay by the 
statewide medicaid cost to charge ratio set forth in subseetien 
-fH+ .llll; and 

(B) (c) (ii) through (10) (a) remain the same but are 
renumbered (7) (c) (ii) through (9) (a) . 

( i) a per diem rate for each day of inpatient care 
determined by dividing the sum of the DRG payment for the case 
as computed in (2) and the appropriate outlier as computed in 
al:lbseetier~s (6) ~. if any, by the statewide average length 
of stay for the DRG; or 

(ii) the sum of the DRG payment for the case as computed 
in (2) and the appropriate outlier as computed in (6) aPia (7), 
if any. 

(10) (b) through (11) (b) remain the same but are renumbered 
(9) (b) through (10) (b). 

(c) designated by the department as a hospital res~dent as 
set forth in ~ llll. 

(12) through (12) (b) (i) remain the same but are renumbered 
(11) through (11) (b) (i). 

(ii) payment for the first 180 days of inpatient care will 
be the DRG payment for the case as computed in ( 2) and any 
appropriate outliers and catastrophic payments as computed in 
(6) ang (7) ~; and 

(12) (b) (iii) remains the same but is renumbered 
(11) (b) (iii). 

+%3+ ~ The medicaid statewide average cost to charge 
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ratio equals ~ Qll. 
(14) through (15) (c) remain the same but are renumbered 

(13) through (14) (c). 
~ l1al Disproportionate share hospital payments will be 

limited to the cap established by the federal health care 
financing administration for the state of Montana. The 
adjustment percentages specified in -+i-5-t-l.li.l..(a), #5-+-(b) and 
+±5+(c) shall be ratably reduced as determined necessary by the 
department to avoid exceeding the cap. 

(17) remains the same but is renumbered (16). 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

6-141, MCA 

46.12.509 ALL HOSPITAL REIM8QRSEMENT. GENERAL (1) through 
(5) (b) remain the same. 

(c) For isolated hospitals as identified in ARM 
46.12.503~ lliL. the base year is the facility's cost report 
for the first cost reporting period ending after June 30, 1993 
that both covers 12 months and includes Montana medicaid 
inpatient hospital costs. Exceptions will be granted only as 
permitted by the applicable provisions of 42 CFR 413.30 or 
413.40 ~ 11.2.2ru... 

(6) through (B) remain the same. 

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-113 

and 53-6-141, MCA 

3. The proposed amendment of ARM 46.12. 505, Inpatient 
Hospital Services, Reimbursement is necessary to implement 
anticipated aggregate funding increases expected from the 1999 
Montana legislature. The funding increase is intended to re­
base the inpatient diagnosis related groups (DRG) prospective 
payment system of the Montana medicaid program. If enacted, the 
increased funding would become available for state fiscal year 
2000, and under the proposed rule, the new rates would be 
effective July 1. 1999. 

The proposed rule changes are also necessary to implement 
an update of the DRG grouper program from version 13.0 to 
version 16.0. 

The proposed rule changes would eliminate day outliers from 
the list of conditions which are reimbursed in addition to the 
regular DRG prospective payment system. 

The proposed amendments would update references to the 
department's table of weights and thresholds. The table itself 
would be modified to update the relative weights and outlier 
thresholds. 
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Rate Adjustments 

The proposed amendments to ARM 46.12.505 would implement 
anticipated aggregate funding increases intended to re-base the 
DRG prospective payment system. One amendment proposes an 
increase in the average base price per case from $1,979.89 to 
$2,298.00. Another proposes an increase in the medicaid state 
average cost/charge ratio from 55% to 67%. These proposals are 
subject to revision during the rulemaking process, since the 
anticipated funding increases have not been enacted by the 1999 
Montana legislature as of the date of this notice. The 
department did not consider alternatives, since the amendments 
are mandatory in order to fulfil legislative intentions. 

ARM 46.12.505(61 

The department proposes elimination of the day outlier from the 
list of conditions for which additional payments may be received 
because it adds a level of complexity to the payment methodology 
without adding a significant level of protection from risks to 
the hospitals. Since the main goal of the existing outlier 
payments provision is to protect hospitals from unexpected high 
costs, the cost threshold outliers feature should be sufficient 
to protect the hospitals from any unfair risk. The cost 
threshold outlier protection will continue under the proposed 
amendments. 

Elimination of the day outlier payment from the Medicaid program 
is consistent with the Medicare program, which has also dropped 
this feature from their payment methodology. 

Grouper Update 

The department proposes to update the DRG grouper program from 
version 13.0 to version 16.0. The grouper update will allow 
claims to be processed more accurately, because version 16.0 
reflects recent changes in medical coding and ensuring claims 
groups to the appropriate DRG. New DRG's have been added since 
the state of Montana instituted its current grouper version. 
Maintaining an old system has become administratively expensive 
for both the department and the hospitals. 

Changes in the day outlier payment will improve and simplify 
administration of the program. Changing the DRG grouper program 
version to the most current version is necessary to take 
advantage of the latest technology in matching costs to 
diagnosis. 

Capital-related Costs 

The department invites comments on the method of reimbursing 
inpatient hospital services providers for capital-related costs. 
The current methodology at ARM 46.12.505(4) relies on audited or 
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desk-reviewed cost reports. The department seeks public 
comments and suggestions about methods of efficiently, 
effectively and accurately determining capital-related costs. 
In the proposed amendments, the department proposes a reduction 
in the statewide capital-related cost for out-of-state hospitals 
from $222.83 to $213.69 per case. The reduction is necessary to 
allow anticipated funding to match anticipated total 
reimbursements. 

ARM 46.12.503 and 46.12.502 

The department found it necessary to amend ARM 46.12.503 and 
46. 12.509 to reflect the renumbering of ARM 46.12. 503 and 
46.12.505. 

4. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59620-4210, no later than 
May 20, 1999. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 

5. The Offic.e of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer Dire~~· P~~alth and 
Human Services 

Certified to the Secretary of State April 9, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I through IV and the 
amendment of rules 
46.12.1222, 46.12.1223, 
46.12.1228, 46.12.1229, 
46.12.1231, 46.12.1232, 
46.12.1237, 46.12.1243, 
46.12.1245, 46.12.1258 and 
46.12.1268 pertaining to 
nursing facilities 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

1. On May 13, 1999, at 1:30 p.m., a public hearing will 
be held in the auditorium of the Department of Public Health and 
Human Services Building, 111 N. Sanders, Helena, Montana to 
consider the proposed adoption and amendment of the above-stated 
rules. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
May 3, 1999, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I MINIMUM DATA SET SUBMISSION, TREATMENT OF DELAYS IN 
SQBMISSION. INCOMPLETE ASSESSMENTS. AND CASE MIX INDEX 
<;ALCULATION (1) Nursing facilities shall submit all minimum 
data set assessments and tracking documents to the health care 
financing administration (HCFA) database as required by federal 
participation requirements, laws and regulations. 

(2) Submitted assessment data shall conform to federal 
data specifications and meet minimum editing and validation 
requirements. 

(3) Retention of assessments on the database will follow 
the records retention policy of the department of public health 
and human services. Back up tapes of each rate setting period 
will be maintained for a period of 5 years. 

(4) Assessments not containing sufficient in-range data to 
perform a resource utilization group-III (RUG-III) algorithm 
will be assigned to the non-classifiable category of BCl. Non-
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classifiable assessments may be replaced following the HCFA 
policy for correction of a prior assessment. This replacement 
assessment shall be completed and transmitted to the HCFA 
database maintained by the department prior to the first Friday 
of the third month of each quarter to be included in the rate 
calculation. A default case mix index of the lowest index in 
the state will be assigned to all non-classifiable, BC1, 
assessments. 

(5) All current assessments in the database older than 110 
days will be assigned the non-classifiable category of BC1 and 
given a default case mix index of the lowest index in the state. 

(6) The department will use the RUG-III, 34 category, 
index maximizer model, version 5.12 to adjust direct nursing 
costs in the determination of limits and in the rate 
calculation. The department may update the classification 
methodology to reflect advances in resident assessment or 
classification subject to federal requirements. 

(7) case mix weight will be developed for each of the 34 
RUG- I II groupings. The department will compute a Montana 
specific case mix and publish it prior to July 1, 1999, 
utilizing average nursing times from the 1991, 1995 and the 1997 
HCFA case mix time study. The average minutes per day per 
resident will be adjusted by Montana specific salary ratios 
determined by utilizing the licensed to non-licensed ratio 
spreadsheet information. The rates will be adjusted using a 
Montana specific resident case mix distribution. 

(B) The department shall assign each resident a RUG-III 
group calculated on the most current non-delinquent assessment 
available on the first day of the second month of each quarter 
as amended during the correction period. The RUG-III group will 
be translated to the appropriate case mix index or weight. From 
the individual case mix weights for the applicable quarter, the 
department shall determine a simple facility average case mix 
index, carried to four decimal places, based on all resident 
case mix indices. For each quarter, the department shall 
calculate a medicaid average case mix index, carried to four 
decimal places, based on all residents for whom medicaid is 
reported as the per diem payor source any time during the 30 
days prior to their current assessment. Any current assessment 
in the database older than 110 days will be included in the 
calculation of the averages using the case mix index established 
in ARM 46.12.1232(4). 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE II CORRECTION OF ERRONEOUS OR MISSING DATA (1) The 
department will prepare and distribute resident listings to 
facilities on the first Friday of the second month of each 
quarter. The listings will identify current assessments for 
residents in the nursing facility on the first day of the second 
month of each quarter as reflected in the database maintained by 
the department. The listings will identify resident social 
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security numbers, names, assessment reference date, the 
calculated RUG-III category and the payor source as reflected on 
the prior full assessment. Resident listings will be reviewed 
for completeness and accuracy. Resident listings shall be 
signed and returned to the department by the first Friday of the 
third month of the quarter. Facilities who do not return this 
corrected resident listing by the due date will use the database 
information on file in their case mix calculation. 

(2) If data reported on the resident listings is in error 
or if there is missing data, facilities will have until the 
first Friday of the third month of each quarter to correct data 
submissions. 

(a) Errors or missing data on the resident listings due to 
untimely submissions to the HCFA database maintained by the 
department of public health and human services (DPHHS) are 
corrected by transmitting the appropriate assessments or 
tracking documents to DPHHS in accordance with HCFA 
requirements. 

(b) Errors in key field items are corrected following the 
HCFA key field specifications through DPHHS. 

(c) Errors on the current payor source should be noted on 
the resident listings prior to signing and returning to DPHHS. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE III LIEN AND ESTATE RECOVERY FUNDS FOR ONE-TIME 
EXPENQIIURES (1) A one-time. appropriation by the 1999 Montana 
legislature allowed the department to allocate funds from its 
lien and estate recovery program to the medicaid nursing home 
program. By the terms of the appropriation, the funds must be 
used for nursing home staff training, bonuses for direct care 
staff or one-time benefits for staff. 

(2) The department will allocate to each certified nursing 
facility located within the state of Montana its pro rata share 
of the total appropriated funds, computed as provided in (3), 
which submits a qualifying request which is approved by the 
department. The funds are subject to availability and are a 
one-time appropriation to the nursing home program to be used 
only for staff training, bonuses for direct care staff or for 
other one-time benefits for staff. 

(3) The department shall distribute the funds on the basis 
of medicaid utilization at each nursing care facility. The 
amount payable to each facility shall be the pro-rata share of 
total available appropriated funds available based upon 
collections prior to the end of the state fiscal year ending 
June 30, 2000 and in subsequent fiscal years. The amount of 
funds distributed and payable to each facility shall be computed 
by dividing the total amount of funds available by the total 
number of medicaid days occupied in the fiscal year for all 
facilities, to arrive at a per medicaid day amount. Each 
facility's share will be calculated by multiplying the 
facility's number of occupied medicaid days for that period by 
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the per day medicaid amount. 
(4) To receive funds under this rule, a nursing care 

facility shall submit, and have approved, a request form to the 
department, which specifies how the facility will use these 
funds for one-time expenditures for staff training, bonuses for 
direct care staff or for other one-time benefits for staff. The 
department will review each request and approve qualifying 
requests prior to making payment. If the cost of a proposal 
approved by the department exceeds the amount of funds payable 
to that facility, the department shall not be obligated to and 
will not reimburse the facility any more than its pro rata share 
of the available funding. 

(5) Facilities that do not submit a qualifying request by 
the deadline established by the department, shall have their pro 
rata share of the funds distributed to all other facilities that 
have submitted a qualifying and approved request for these 
funds. 

(6) A facility that receives funds under this rule shall 
maintain appropriate records documenting the expenditure of the 
funds. The documentation shall be maintained and made available 
to authorized governmental entities and their agents to the same 
extent as other required records and documentation under 
applicable medicaid record requirements, including but not 
limited to ARM 46.12.308, 46.12.1258 and 46.12.1260. 

(7) The funds distributed under this rule are for one-time 
expenditures; and facilities will be required to offset these 
expenditures with the revenue received only under this rule on 
their annual cost report to the department. These expenses 
shall not be considered base period costs for the participating 
facilities. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE IV ADDITIONAL PAYMENTS FOR QIRECT CARE WAGE AND 
BENEFITS INCREASES (1) A one-time appropriation by the 1999 
Montana legislature authorized the department to distribute to 
facilities an additional amount for wage and benefits increases 
for direct care workers in nursing homes. 

(2) The department will pay medicaid certified nursing 
care facilities located in Montana who submit an approved 
request to the department, an additional amount, computed as 
provided in (3), as an add-on to their computed medicaid payment 
rate to be used only for wage and benefit increases for direct 
care workers in nursing homes. 

(3) The department will determine a per day add-on 
payment, commencing July 1, 1999 and at the beginning of each 
state fiscal year thereafter, as a pro rata share of 
appropriated funds allocated for increases in direct care wages 
and benefits. 

(4) To receive the direct care add-on, a nursing facility 
shall submit for approval a request form to the department which 
indicates how the direct care add-on will be spent in the 
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facility. The facility shall submit all of the information 
required on a form to be developed by the department in order to 
continue to receive the additional add-on amount for the entire 
rate year. The form will request information including but not 
limited to, the number of FTE's employed by category of 
authori~ed direct care worker that will receive the benefit of 
the increased funds, current per hour rate of pay with benefits 
for each category of worker, projected per hour rate of pay with 
benefits after the direct wage increase has been implemented, 
number of staff receiving a wage or benefit increase by category 
of worker, effective date of implementation of the increase in 
wage and benefit, and number of projected hours to be worked in 
the budget period. 

(5) A facility that does not submit a qualifying request 
for use of the funds distributed under this rule which includes 
all of the information that is requested by the department, 
within the time established by the department, or a facility 
that does not wish to participate in this additional funding 
amount shall not be entitled to their share of the funds. The 
department shall make retroactive adjustment to the payment rate 
established on July 1, 1999 which will reduce the medicaid per 
day payment amount by the amount of funds that have been 
designated for the direct care wage add-on for any non­
participating or non-qualifying facility. Any amounts paid by 
the department up to that time for the direct care wage add-on 
shall be recovered by the department. 

(6) A facility that receives funds under this rule must 
maintain appropriate records documenting the expenditure of the 
funds. This documentation must be maintained and made available 
to authorized governmental entities and their agents to the same 
extent as other required records and documentation under 
applicable medicaid record requirements, including but not 
limited to ARM 46.12.308, 46.12.1258 and 46.12.1260. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

3. The rules as proposed to be amended provide as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

46.12.1222 DEFINITIONS Unless the context requires 
otherwise, in ~ subchapter the following definitions apply: 

(1) "Ahstraets" mean patient assessment abstraets 
sMbltlittee b) pre.ieers te the department eaeh menth, in 
aeeereanee o1ith the reqMiremeftts ef ARPI 46.12.1232 whieh repert 
te the SepBJ<Eitlent tfie eare FeqHirementS fOl eaefi meeieaie 
reeipieftt in the faeility en for~t~s prev idea euo1a aeeerain~ te the 
patient assessment manMal ana instrMetiens SMppliea b) the 
department. 

(2) remains the same in text but is renumbered (1). 
(;ll "Case mix index (CMI)" means an assigned weight or 

numeric score assigned to each RUG-III grouping which reflects 
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the relative resources predicted to provide care to medicaid 
residents. 

(3) through (7) remain the same. 
(8) "Licensed to non-licensed ratio" means the ratio 

computed when the sum of all hourly registered and licensed 
practical nurse wages, inel~din~ eenefite 1 paid or accrued by 
all providers, divided by the total number of registered and 
licensed practical nurse hours, is divided by the sum of all 
hourly nurse aide wages, inel~din~ eene£ies, paid or accrued by 
all providers divided by the total number of nurse aide hours. 

(a) The licensed to non-licensed ratio will be computed 
using information from the most recent cost report on file as of 
April 1 immediately prior to the rate year, or if the hourly 
component of such information is not available from the cost 
report, from the staffing reports filed pursuant to ARM 
4 6. 12.1232 for the period corresponding to the cost report 
period from which wage and eenefit information is used to set 
the ratio. If the necessary information for a particular 
facility is not available from a cost report and/or staffing 
report, the wages, eenefits and hours from that facility will 
not be used to set the ratio. 

(9) and (10) remain the same. 
(11) "!~f'liter" means a rede .. · perferme6 e~ the deparefllene 

ez its a~ents en a seatistieal sample s£ a Sf!eeifie ~nenth' s 
medieal reeerds, inelttdin~ ekart 6eettmentaeien, ee deeermine 
whether s~eh reeeres slif!f!Sf't the patient mana~e111ent 111in~tee 
elaimed by the pre o•ider fer the same menl!h. 

(11) "Minimum data set (MDS)" means the assessment form 
approved by the health care financing administration (HCFAl . and 
designated by the department to satisfy conditions of 
participation in the medicaid and medicare programs. 

(12) "Minimum data set RUG III quarterly assessment form" 
means the three page quarterly. optional version for RQG-lll 
1997 update. 

(12) through (13) (g) remain the same in text but are 
renumbered (13) through (14) (g). 

(h) nonemergency routine transportation as defined in ~ 
.1lll.. 

(14) through (18) remain the same in text but are 
renumbered (15) through (19). 

(20) "RUG-III grouper version" means the resource 
utilization group version Ill algorithm that classifies 
residents based upon diagnosis. services provided and functional 
status using MDS assessment information for each resident. 

(19) remains the same in text but is renumbered (21) . 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-lll and 53-6-113, MCA 

46.12.1223 PROVIDER PARTICIPATION AND TERMINATION 
REQUIREMENTS (1) through (1) (f) remain the same. 

(g) A provider holding personal funds of a deceased nursing 
facility resident who received medicaid benefits at any time 
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shall, within 30 days following the resident's death, pay those 
funds te the l!e!!al:'e!llent' s thirl! !l!lrty liability Hnit, as 
re!f!iirel! by 53 6 168, •mA as provided by law and regulation. 

(1) (h) through (4) remain the same. 

AUTH: Sec. 53-6-108, 53-6-111, ~3-6-113 and 53-6-189, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-106, 53-6-107, 53-6-

111, 53-6-113 and 53-6-168, MCA 

46.12.1228 BATE EFFECTIVE PATES (1) through (1) (b) remain 
the same. 

(c) The median operating ~ cost limit under ARM 
46.12.1229 and the statewide median avera~e na~e median direct 
nursing personnel cost limit under ARM 46.12.1231 used to 
establish rates for a rate year will be redetermined only as 
required to set new rates for all providers for a subsequent 
rate year based upon adoption of further rules or amendments to 
these rules providing specifically for a rate methodology for a 
new or a subsequent rate year. 

(2) A provider's rate established July 1 of the rate year 
shall remain in effect throughout the rate year and throughout 
subsequent rate years, regardless of any other provision in this 
subchapter, until the earlier of: 

(a) the effective date of a new rate established in 
accordance with a new rule or amendment to these rules, adopted 
after the establishment of the current rate, which specifically 
provides a rate methodology for the new or subsequent rate year; 

(b) the effective date of a change in the provider's 
operating cost component: 

(i) as specified in the department's notice of final 
settlement of a cost report based upon a desk review or audit 
which results in adjustment of the base period operating costs 
used by the department to calculate the provider's operating 
cost component; or 

(ii) as provided in ARM 46.12.1243; 
(c) the effective date of a change in the provider's 

direct nursing personnel cost eempenent. limit: 
Hl as pte>ielel! in MPI 46.12!.1232 (7) (a), 
~ lil as specified in the department's notice of final 

settlement of a cost report based upon a final desk review or 
audit which results in adjustment of the base 19eried eHreet 
nHrein~ 19ereennel eests Iisee! h) the de19artment te ealelilate the 
pre•, ieler' s elireet ftlit'Sing- persennel eest eempe~tent, per diem 
component; or 

(2) (c) (iii) remains the same in text but is renumbered 
(2) (c) (ii). 

(2) (d) through (2) (d) (iv) remain the same. 

AUTH: Sec. 53-2·201 and 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-113, MCA 

46.12.1229 OPERATING COST COMPONENT 
remain the same. 

(1) through (2) (a) 
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(i) Except as otherwise specified in ARM 46.12.1243, for 
rate years beginning on or after July 1, ~ ~. the base 
period is the provider's cost report period of at least 6 months 
with a fiscal year ending between January 1, ~ .lJ!ll and 
December 31, ~ inclusive, if available, or, if such a cost 
report has not been filed on or before April 1 preceding the 
rate year or is otherwise unavailable, the provider's most 
recent cost report period of at least 6 months on file with the 
department as of April 1 immediately preceding the rate year. 

(b) and (c) remain the same. 
(d) "Median operating costs" means the median amount 

calculated by arraying the inflated per diem base period 
operating cost of each provider from low to high, together with 
the number of lieef!sed beds occupied resident days for the 
provider during the base period and determining the median so 
that one-half of the lieensed beds occupied resident days in the 
array have per diem costs less than or equal to the median and 
one-half of the lieeased beds occupied resident days in the 
array have per diem costs greater than or equal to the median. 

(2) (d) (i) through (3) (a) remain the same. 
( 4) The operating cost limit is H* 100% of the day 

weighted median operating costs. 
( 5) If the provider's innated base period per diem 

operating cost is less than the operating cost limit calculated 
in accordance with (4), the provider's operating cost component 
shall include an incentive allowance equal to the lesser ee 18' 
ef ffleaian eperating eests e~ 29' ef the difference between the 
provider's inflated base year per diem operating cost and the 
operating cost limit. 

(5) (a) remains the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1231 DIRECT NURSING PERSONNEL COST COMPONENT (1) 
through (2) (a) remain the same. 

(i) Except as otherwise specified in ARM 46.12.1243, for 
rate years beginning on or after July 1, ~ li22, the base 
period is the provider's cost report period of at least 6 months 
with a fiscal year ending between January 1, ~ llll and 
December 31, ~ 1998 inclusive, if available, or, if such a 
cost report has not been filed on br before April 1 preceding 
the rate year or is otherwise unavailable, the provider's most 
recent cost report period of at least 6 months on file with the 
department as of April 1 immediately preceding the rate year. 

!b) "Cempesite nttrei!tg wage rate" meaf!!! the tetal base 
periea aireet HtiFSiflg persef!HBl eeet divided b) the preduet ef 
the previder' s base period a•,•e!'age patient aesessmel'lt seere 
reseuree utili2atien greup, determined ifl aeeetdaf!ee with ARM 
46.12.1232, Sf!d the preoidex'e patieflt da)S fer the base peried. 

(i) Fer pur-peses ef ealeulatiAg the eempesite nu~sifl! wage 
rate, tfie pre¥ider' s baee f!e!'ied a • erage patieflt aeseeement 
eeere, elete~mined in aeeetdaf";e .. ith ARPI 46.Hl.li!3i!, is the 
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a¥erage pa~ien~ assessment seere rese~ree ~tili2atien gre~p that 
WaS prewieHsl~ ee~erminee b~ the department in aeeereanee with 
ARn 46.12.1232 fer p~rpeses ef setting the previaer's Fate fer 
an ea~lier rate periea ana which meet elesel~ eerrespenes te the 
ease periae. 

!bl "Per diem nurs~ng personnel costs" means the 
provider's total direct nurs~ng personnel costs divided by the 
number of provider's patient days for the base period. 

(2) (c) through (2) (e) remain the same. 
(f) "State\, iee lfteeiian a • erage .. age" 111eans the ame~Ht 

ealettlatea lo!y arFa)il'lg the inflated ease periee average .. age 
rate fer each pFeoieer £rem lew te high, tegether with the 
nHmeer a£ lieensee eees fer the pravieer e~ring the ease periee 
and eletermining the meeliaH se that eHe half ef the licensed beds 
in the airay ha·.-e a·,•erage ~a!Je Fates less thaH eF eqHal te the 
median ana e!'le half ef the liee!'lsee bees il'l the array have 
average wa!Je Fates greater than er eq~al te the median. 

(f) "Statewide median case mix adiusted direct nursing 
personnel cost" means the amount calculated by arraying the 
inflated base period normalized direct nursing personnel cost, 
for each provider from low to high. together with the number of 
occupied resident days for the provider during the base period 
and determining the median so that one-half of the occupied 
resident days in the array have average direct nursing personnel 
cost less than or equal to the median and one-half of the 
occupied resident days occupied in the array have average direct 
nursing personnel cost greater than or egual to the median. 
Normali;ed direct nursing personnel costs are calculated by 
dividing each nursing facility's direct nursing personnel costs 
by the quotient resulting from dividing the facility's average 
medicaid case mix index by the medicaid day weighted average 
medicaid case mix for all facilities. The medicaid average case 
mix index is determined by taking a simple average of the 
quarterly medicaid average case mix indices established in ARM 
46,12.1232(8) as of May 1. 1999. 

(3) The pFeoider's direct Htlrsing personnel eest eomponene 
is ehe lesser ef the pre~ider's iHflatea lo!ase ~eFiea eempesite 
nHrsing wage rate fflHleiplied by the preo•ider' s meet reeeHt 
a~erage patient aseessmeHt seeie, aeteFmiaed in aeeerdaHee .. itfi 
ARt! 46.12.1232, ex the direet HHISiHg perseHHel eeet limit:: 
ealetllated iH aeeereaftee nith (4) . 

(3) The facility case mix upper limit for direct nursing 
personnel is computed by dividing the facility specific medicaid 
CMI. computed from the medicaid case mix determined from the 
second quarter of the calendar year as established in [Rule III, 
by the medicaid day weighted average medicaid CMI for all 
facilities and multiplying that product by the statewide case 
mix adjusted nursing personnel cost upper limit to determine 
each facility's upper limit on direct nursing personnel. 

(4) The direct nursing personnel cost limit is ~ 101% 
of the statewide meeiaft a•erage median case mix adjusted direct 
nursing personnel cost as computed in (2) (f) above. ~ 
mHltipliee b~ the ~Feoiaer's most FeeeHt a<eFage ~atieHt 
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aeseeeffieRt seere, detetmiRed iR aeeerdaRee with ~• 46.12.1232. 
(5) The facility direct nursing personnel component will 

be the lower of the facility inflated direct nursing personnel 
cost per day or the medicaid case mix adiusted limit as computed 
in (3). 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1232 PA'FIBN'f ASSI366nBN'f SCORING ANB SIAFFING &!12 
REPORTING RSOIHRE~4BNTS (1) Baeh f'redde! IIII:U!It repert to the 
depaf tmef'lt eaeh meHth the eare pre., idea £er eaeh medieaid 
reeiaeHt iR the faeility eft the rerms f'te•,.iaed artd in aeeerdartee 
~dth the patieRt aeeeesmef'lt maRtial aRd iRetrttetierte ettpf'liea B) 
the aepartment, .. hieh eef'ltains re~tt~hemef'lte aHa inetrttetiene fer 
eempletien ef vatieRt abstraets. The patient aseeesmef'lt maRtial 
dated Sevtember 1991 ie kereb) adopted and iReerverated hereiR 
B) refereRee. A eepy ef this maRttal ie auailable hem the 
DepartllleRt ef Pttblie Health and llt~man 6er .ices, Seniet and b8R!J 
'ferm Care DhieieR, 111 U. 6aRders, P.O. Belf 4219, Helena, M'f 
59694 4210. 

(2) The eeffiPleted patieRt (tesident) assessment fetms aHa 
etaffiR~ repert ferms teqt~ired b) thie eeetieR mt~st be reeei~ea 
b'J' the department t•il::hin 19 da} s felleh'ill!J the enel ef eaeh 
ealeHdat menth. Baeh tepert 111t1et be elfeet~ted b) the nttrsiR~ 
faeility admiRisttater ex hie desi~nee aHa mttst inelt~de a 
eertifieatien that t!ole rerert, te ~he best ef his ltHewled"e arui 
belief, is eemrlete, ·a-eet~rate, and pref'area in aeeeraaf'lee with 
all applieaele r~les and departmental if'lstrt~etieRs. 

(3) I£ the eeffiPlete, aeet~rate and eertified: forMe are Ret 
reeei, ee withiH t:he lEI <!Ia}' J>eried, to !ole aeJ>artment ~ta}l ~1it:hheld 
all payments fer R~reiR~ faeilit}l eer~iees t~ntil stteh ~ime as 
the eemplete, aeettrate aRe eertifiee ferMe are reeeioed. 

[4) Baeed ~peR the meRthl}l patient (resident) assesemeR~ 
ferm st~bmitteel e~ the rrewiaex iR aeeerelaRee with (2) and 
eeHsideriREJ stteh he~re as ate alle•nable ttRder the ratieRt 
assese111e1'1t maR~al, the elef~artmef'lt will aetermiRe tl'te flrevider•e 
ho~rl) pa-tieRt aseess111ent eeere fer the menth as fellene. 

(a) YaiR~ the lieeneed te Ren lieensed ratie as defined in 
ARP1 46 .12 .12>!2, all re~ietered BRei HeeRseel praetieal "'Hrse 
het~rs, refexred te hereiR as lieensea hot~rs, ~cill be eeRwerteel 
illte ASH lieeRsed hettrs. All lieef'lsed het~rs ee eoftoerted ,,ill 
be aadeel te all RHrse aide (HeRlieensed) kettrs. ~he total ef 
the eoRverted lieeRsed hettrs BRa the neHlieeReea he~re will be 
aioided by the f'lH!IIber er; resideRts eer.ed in the l!'eried. 'Fhe 
resttlt is the previaer• s he1:1rly ratient aeeeesmeHt eeore fer the 
~ 

(S) tie mere thar1 t:lRee a '!'ear, fer pttrf'el!!es ef determiRiHgo 
the direet RttrsiR~ pereeRnel eesl! eempeRent as rre·• ided in ARt1 
46.12.1231, the departmeRt Vill aet:.el"'lliRe t:fie pre•dder'S a•era~e 
patient assessment seere, l:lsiR~ the methedele~y eeseribed ill 
( 4) (a), eeAsideriA~ st~eh he~re as are allowable ttnder the 
patief'lt asseeemet'lt Man~al and baseel ttren all ratieRt assesemeAt 
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!!he prev:ieHs 6 meneh period sf 9eteber ehreHgh 11areh inelHeive. 
(al ~he department will Hse the same sHroey peried fer all 

p!eo:iders. · 
(b) 'Fhe deflartment may determine a p! o • ider' e a, erage 

)!!atie~~<t assess111ent score mel'e than once a year ana reealeHlate 
ehe J!!revider's aireet nursing )!!ersonnel eeet limit aeeeraing te 
ehe )!!revisions ef ana as req'tlirea B) sHbeeetien (7) . 

(e) Fer pHrl'eses ef deeermining ehe prodaer 'e direct 
ftHrsing J!!e!sonnel eeet limit as pre~iaea in Arul 46.12.1231, the 
)!!reoider's a~erage patient! assessment! seere will be as deter 
mined in aeeereanee with sHbseetien (5) er, if aJ!!plieable, as 
J!!!eviaea in sHbeeetien (6), (6) (e) (i) eF (71. 

(6) At least enee annHall~, the depart111ent er its agents 
~ill meniter the monthl) patient assess111ent abstiaets fer 
aee'tlraey and eensistene~ .. ith llleaieal reeeras main~:ained b~ the 
J!!l!'S'•'iaer. If the aepartlllenl; Is monil:.e!' teal!l finds thai; tile 
abstrael:.s, as s'tlbmil:.tea te the deparl:.ment B) tile preoiaei fer 
the 111enth, are significant!~ different;, as ae£inea in SHbseetien 
(6) (a), !:.tlan dte abstrael:.s as SHpportea ana verified b) the 
preoide!''s medical records; the preoider's average pal:.ienl:. 
aesesemenl:. seere, fer pH!flSses ef del:.eilllining the aireel:. nHtsing 
persennel eest li111it Hnder ARt! 46.12.1231, ~dll be the 
previaer' s fie~rl~ J!!al!ienl:. assesslllent seere feF the meniter 
menth, ealetllated Hsing tile methodeleg} deseFibea in sHbseeEien 
(t) (a) ana eased Hpen tile abstracts as verified b} tile 111eniter 
ee-.-

(a) Fer p'tlrposes ef !ohese Itlles, "si'!}nifieant tHfferenee" 
aRd 11 signifieanEl~ different;" l!leafl that the wlifll:ltel'! reported in 
the abetraets as sHemieted by Ehe previaer Ee Ehe de~arlomenE are 
teR er m~re ~ereenE !Jreater eF less tllan Eke miRHtes as 
determined b~ the meniloor loeam. 

(b) WiEhin a reasonable time afloer completion e£ l:lle 
meniter, the aeparemertt .. ill netify the ~~eoider ef the menitor 
resHlte. Stleh neloiee '<ill inelHae the p~e, iaer' a paloient 
aeeeesment seore as determined b} the de~art:111ent: frem the 
meniloer finaings, the provider's patient; aeeeaament eeere fo~ 
the same menth al'! deter111ined baeed Hpon the absE~aets suemiEEed 
by the pteviaer, and a statement ef v1hether er net there is a 
"eignifieaftl:. aiffetenee" which will affect the previaer's pel!' 
diem rate. 

(e) s~bjeet te the previsions ef Stlbeeetien (a) I if Ehe 
de~arlomene determines that a eignifieartt aiffeFenee exists, the 
provider ma} reqHesE aaminielorai:.L e re oiew ana fail hearing 
regarding the deloerlllinatien ef significant difference in 
aeeerdanee with Aim 46.12.1268. Fer ptlrpeses ef administ:rathe 
!'C'• iew ana fair heariRg tln<:ie!' hRPl 4 6. H! .1268 I aeetl!llentatien 
whieh was Ret maae available te lohe mertiter tea111 at tile Eime e£ 
the inil:.ial moniter is inadmissible aHa ma) net ee eoneidered b~ 
the ae~ari;MCftt er the flearing officer. 

(d) Fe! previaeFs whe ebjeeE te tile menitel loeam's 
satlll'ling teehniqHe "t~aea te seleet t:lle aestraets te be meniteFed, 
ehe 199' menil:.or )!!reeeaure aeseiibed in e~baeetion (e) tllre1:1gh 
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(e) ( ii) ·.dll ee t.he eftl)i a~~eal a, ailaele orit.h reet'eet. t.e t.he 
eamplift~ toeehfti~He ieet~:e. 

( i) A !'!'e • ide or ~iehin~ ee eej eeto ee eet.h to he eaml!'liHg 
t.eehHi~t~:e aftd t.e et.her ieeHee relat.ifl§ t.e tohe aetoermiftal!iefl ef 
a eigftiHeaftl! diHereHee, mt~:sl! first. toimel)i reqt~:eet. a :te9'1r 
meHitoet as !'re•fided eel elf. 'fhe l!'te, iaer may reqt~:eet. admiftie 
toratoio•e te • ien aHa tail! heariHg re~araiHg etoheE ieettee telat.iHg 
te tone aeeermiftatoien e£ a eigni£ieaftto di££ereHee ifl aeeerElaftee 
'•titn ARI! t6 .12.1268 eftl)i afeer tone 9epatt.meftt. has maee a 
detoermiftatoieft eased t~:peft tohe 199\ meHit.er as I'reuide9 ift t.hie 
eeet.ien. 

(A) Pet !'Hrpeees ef admiHistrat.i•e re~iew regareing eeher 
iss1:1:es aft.er a 9etermiftat.ieH eased 1:1::1'6!\ ~he :t98'1r mefti~er, t.he 
deaElliHe fer re~ttee~in~ euen review shall ee§ifl runfting eft t.he· 
Elate e£ mailiHg ef ~he 9e!'artment'e writ.ten determinaeien en ehe 
199'ir meHH:er. If the rre•.•iaer Elsea nee teqt~:est a 199'1r meniee:ro, 
tfie aeadlil'le fat req'l:teStlfl!J aaministratoi<•e revieu Sfl ieet~:ee 
ether than tone eampliHg teehniqt~:e is as previded in A.'M' 
46.12.1269. 

(B) If tone pteoiaer fails te req~:tese a :t99'1r meniter witohin 
the time S!'eeiiiea in tonis seetien, the !'re~ider ~aioee tohe 
right !:e eejeet te er 81'!'eal the eampliR~ toeehl'liqtte tteed. t.e 
seleet .the aestoraets te ee meHiterea. 

(d Hit niH thirt)i (39) 9a) a ef the depart.meflto • a maHin!'J e£ 
!:he fl!eHH:er findiH!Js as reqt.tirea ttnaer SHeeeeeiee ( 6) (b) , a 
pre • ider ''nieh ebj eete te I! he a amp lin§ teehni!ftle ma) reqtteet a 
meni!:er ef 189'ir sf the menthl' patiefte assessment aesl!rael!e ter 
the men!:h eri!JiHall)i meftitoete9. 

(i) H the n•eHit.er eeam fines, ~a sea ttpeH the 19 e'lr 
meHiter, that. the abetraetoe et~:bmittea b~ the pteoider are 
signifieantl} different than the abstracts meniteree, the 
pteoider must reimbttrse the department fer the ceet. sf the 188'1r 
meHiter, as Ele:terfl!inea 6} ~he derartment, ana the pte• ider' e 
a'>era~e pal!ient assessment eeere will ee the rre.·iaer'e hettrl)l 
patient assessment eeete fer the 199'1f meniter meHth, cale~lal!ea 
t~:eing the metneaeleg} deserieea in e~:~bsectieH (4) (a) aftd. baeee 
~:~pen the aeetracte as oel!'ified by ehe menil!er team EiuriH~ the 
i98'1f meniter. 

(A) UHleee the aerartmeflt receiw ee t'S)n•eet frem I! he 
~teviEiet fel!' the ceet sf !:he 199'ir meniter wii!Aifl 39 Sa)ll!l a~ter 
the departmeHt mails !:e the J!!il!'e~ider netiee sf the eeel!e ef the 
meniter, tohe departl'fteflt may l!'eeeoer stteh eeet B)i effeel! againet 
ame~:~Hte ethero~iee pa} able b)' ehe de!'a~ tment te I! he previdet . 

(ii) If, fellel~iflg a fl!eHiter ttHElel!' stteeee~iel'l (6) whieh 
reettltea ift a determiftal!ien that a eigHifieant. aiffereHee 
existoe, ehe meHieer team finds, baaed tt!'efl tohe 189' l'fteniter, 
~hat the aestraete BHbmiHed 6)1 the !'l!'6Yiaer al!'e ne4!: eigl'li£i 
eantoly different. than the abstorael!e meniterea, tohe departl'ftene 
will bear the eeet ef the 188'1f meftiter efta the pl!'ewiaer' a 
aoera!Je vatieftt assessment eeere will be detel!'miHeEi il'l aeeer 
dance ~ith subseetoien (5). 

(iii) Beet~:mentatieft wl\ieh otse net made a•oailaele te the 
meniter team at the time ef the 199, "'eniter may net be een 
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siderea ~ the depart~ent in an ad~inistxatioe rewiew pxeeeeding 
er ey a hearing effieex in a fair hearing regarding the 
prewider's awerage patient aseess~ent seexe deter~inatien. 

(7) A pre;ider ~hese direct n~xeing personnel eeet 
ee~~~enerlt, e££eel!iwe July 1, has eeer1 determir1ed ~eiflg the 
l'rewider's awerage patient asseee~ent seere determifled ifl 
aeeerdanee ~cH:h sueseetien (6) er (6) (e) (i), ma1 req~est that a 
fleW meniter be perfermed. In the eoent ef s~eh a req~est, the 
mefliter will be perfel:'lfted eft a month £rem the I'!eried P1a} threu!fh 
Oeteber, as selected ey the department er its agents. 

(a) If the departmeflt determines, eased l:lf'SR the new 
mer1iter, !!hat there is ne significant differer1ee between the new 
mer1iter findings and the abstracts e~:~bmitted ey the pre.ider fer 
the mer1th e£ the meniter, the preoidet'e direct n~reing 
personnel eeet limit shall be reeale~:~lated using the pre.ider's 
aoerage patient assesemeHE eeere ealet!lated ~sing the 
methedele~ described ifl ettbaeetien (5), baaed ~peH the a•eta!fe 
fxem the eHtixe !'Cried May thre~:~gh Oeteber and the abstracts as 
werifiea b1 the meniter team. If the reealettlated limit changes 
the prew ider' a direet n~xaing personnel eest ee~pencnt, as 
eale~lated ttnder the pre·.isiens ef 1\RP! 46.12.1231, the 
!'redder's per diem rate shall be xevieed aceetdif\gl}, etfectio·e 
J&n~a:r) 1 ef the rate year, regardless ef '•ihether e~:~eh xevisioH 
resttlts in an increased er a decreased tate. 

(i) Pre>iders who acquire a ne~ patient assess~ent seeie 
under this sttbsectien ~ust staff in relation te the new patient 
assessment seere ae req~ired e~ s~bseetieH (8) . 

(b) If the new meaitez findings indicate that a signiti 
ean~ diffexenee eHists, the~e will ~e no chaage in the p~o 
wider's rate. 

(8) Preoiaers m~st p~o.ide staffing at leoels which, at a 
minimttm, eql:lal the staffing ~eq~J>irements iHdieated ~y the 
previde~·s awerage patient assessmeflt eeexe, dete~mined ia 
aceerdaftce with this seetien. 

(a) Bach p~e•ider !ftt!SE zepe~t te the depa~tmen!: eaeh 
menth 1 as reqttired in sttbeeetien (2), the staffing preoided at 
the facility en ferme pre.iaed aHd aceel"ding te instl"ttetiens 
sttpplied by the depar~mef\t. 

(b) H the depaztmeflt determines that a preoideJ"'s aoeJ"age 
I'BEieHt assessment care reEJiiirement was 18\ er !fteie in eleeess ef 
actttal p~e~ider nttzsing ea~e staffing fez 2 er mere ceHsec~tite 
months, the department may. 

(i) eehedttle and eef\dl:let an audit of the previde~'s cost 
repert within 188 da)S ef receipt ef the eest repext ee.e~ing 
the fiscal yeaz in which the deficienc~ eeettrred, and 

(ii) determine allowable eeste in aeeerdanee 'lith AIHI 
46.12.1258 and reee~er, in aeeezdanee wi!:h ARP! 46.12.1261, all 
amettnte paid in cHeese e£ allowable medicaid coste, e~ 19\ ef 
the tetal amettnt paid te the facility fer the I'!Cried fer att~sing 
faeilit) sezoicee, whichever is greater. 

(9) !lel:hing in this r~:~le shall be eenstr~cd te reqttire the 
de11artment te re • ise the pl!'eoidex' s rate or establish a new zate 
based ~:~pen an aHnt~al mefliter er new er reoieed patient 
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aesessmeftt see~e, exeept as pre.ieed ift ~4 t6.12.1229. 
(1) Providers must provide staffing at levels which are 

adequate to meet federal law. regulations and requirements. 
!al Each provider must submit to the department within 10 

days following the end of each calendar month a complete and 
accurate form DPHHS-MA-015. "Monthly Nursing Home Staffing 
Report" prepared in accordance with all applicable department 
rules and instructions. Copies of form DPHHS-MA- 015 may be 
obtained from the Department of Public Health and Human 
Services. Senior and Long Term Care Division. 111 N. Sanders. 
P.O. Box 4210. Helena. MT 59604-4210. 

!bl If complete and accurate copies of form DPHHS-MA-015 
are not received by the department within 10 days following the 
end of each calendar month. the department may withhold all 
payments for nursing facility services until the provider 
complies with the reporting requirements in (ll (a) , 

AUTH: 
IMP: 

6-113, MCA 

Sec. 53-6-113, MCA 
Sec. 53-2-201, 53-6-101, 53-6-108, 53-6-lll and 53-

46.12.1237 CALCULATED PROPERTY COST COMPONENT {1) This 
rule specifies the method used by the department to calculate 
the property cost component for a specific provider for rate 
years beginning on or after July 1, ~ ~· Such property 
cost component is expressed in dollars and cents per patient 
day. 

{1) (a) through {2) (a) remain the same. 
(i) Except as otherwise specified in ARM 46.12.1243, for 

rate years beginning on or after July 1, ~ ~. the base 
period is the provider's cost report period of at least 6 months 
with a fiscal year ending between January 1, ~ llll and 
December 31, H% ~ inclusive, if available or, if such a 
cost report has not been timely filed or is otherwise not 
available, the provider's cost report period of at least 6 
months on file with the department before April 1 immediately 
preceding the rate year. 

{2) {b) through {2) {d) {i) remain the same. 
(e) "~ 1.2.ll property component" means the provider's 

calculated property component determined for rate year ~ ~ 
in accordance with ARM 46 .1,2 .1237. 

(2) (e) (i) remains the same. 
( 3) For rate years beginning on or after July 1, ~ 

1992, the provider's calculated property cost component is as 
follows: 

(a) If the provider' a ~ 1.2.ll property component is 
greater than the provider's base year per diem property costs, 
then the provider's calculated property cost component is the 
lesser of the provider's ~ ~ property component or the 
property rate cap of $11.50. 

(b) If the provider's base year per diem property costs 
exceed the provider's ~~property component by more than 
$1.86, then the provider's calculated property cost component is 
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the lesser of the sum of the provider's ~ 1999 property 
component plus $1.86, or the property rate cap of $11.50. 

(c) If the provider's base year per diem property costs 
exceed the provider's ~ 1222 property component by $1.86 or 
less, then the provider's calculated property cost component is 
the lesser of the provider's base year per diem property costs 
or the property rate cap of $11.50. 

(4) through (5) (a) remain the same. 

AUTIJ: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-6-101 and 53-6-113, MCA 

46.12.1243 INTERIM PER DIEM RATES FOR NEWLY CONSTRUCTED 
fACILITIES AND NEW PROVIDERS (1) through (2) (d) (iii) remain the 
same. 

(iv) the new provider's interim rate shall be set as 
follows: 

(A) if the previous provider's rate was less than or equal 
to the bed '•Jei!Jhted day-weighted median rate for all facilities 
for the current year, then the new provider's interim rate shall 
be the lesser of: 

(I) the previous provider's rate adjusted by an amount, 
if any, determined in accordance with susseetiet~s (2) (d) (i) 
through (iii); or 

(II) the sed .. ei§!l\ted day-weighted median rate for all 
facilities for the current year. 

(B) if the previous provider's rate was greater than the 
sed weighted day-weighted median rate for all providers for the 
current year, then the new provider's interim rate shall be the 
previous provider's rate. 

(2) (e) remains the same. 
( 3) For purposes of calculating a per diem rate as 

provided in susseetieft (2) (e), the following shall apply with 
respect to patieet assessmeHt seeres medicaid CMI scores used to 
calculate the direct nursing personnel cost component: 

(a) For providers who have received an interim rate under 
the provisions of this section based upon a change in provider, 
the provider's direct nursing personnel cost component shall be 
calculated based upon the avera~e patieflt assessmet~t medicaid 
QMI score for the previous provider, as though no change in 
provider had occurred. 

(b) For providers who have received an interim rate under 
the provisions of this section based upon provision of services 
in a new facility or as a new provider, the provider's direct 
nursing personnel cost component shall be calculated based upon 
a patieflt assessMeHt seere medicaid CMI determined as follows: 

( i) 'Fhe departmeftt or itB a!Jefits 11ill Mst~il:er tfie 
~rsuider's abstrsets freM a Mafltfl durit~g tl\e previdez's first 
tfiree Meetl\s ifl the Medieaia pregram. If t~e absl:raet 
iftferMstiee is a.ailasle fer the first three MO!\I:hs ef 
~artieipatieft ifl l:he medieaid pregzsm, tfie provider' 8 aireet 
eursiHg perseeHel east eempeHet~t shall se ealeulatea ~sit~g the 
statewide a.erage patient assessmeftt seore. A medicaid average 
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computed in accordance with [Rule Il for the first quarter of 
participation in the medicaid program. If no medicaid average 
CMI information is available for the first quarter of 
participation the provider's nursing personnel cost component 
will be the statewide average medicaid CM! for all proyiders. 

(ii) If the d:epartmertt' e 111eniter tea111 firtde thate t:he 
abetraete, as Stl:!':!'erted artd vei ifiea ey the :!'ro wider's ehart 
doet~mefttation, aie eignifieafttl~ aifferertt, as aefirted irt ARM 
46.12.1232, than the abstracts as st~blllitted te tehe depart!lleftte b~ 
the pre.ider fer the ea111e mertth, t:he preoid:er'e average :!'!tl!oieftt 
asseeemeftt eeere, fer pt~rpeses ef ealet~latiHg the preo'ieler' a 
dheet ftUreing Ileraennel eest ee!lli!BHeflt, shall be the J'rB'fider's 
heui 1) I!etient assessment seere fer the 111enitor !llsftth, 
ealettlated ttsh1g the metheeleleg) eleseribed ifl Af'J4 
46.12.1232 (4) (a) BftB eased t!pon the abstiaets ae 'J'ei ified ey the 
monitor team. 

AUTH: Sec. 53-6-111, MCA 
IMP: Sec. 53-6-1Q1 and 53-6-113, MCA 

46.12.1245 SEPARATELY BILLABLE ITEMS (1) and (2) remain 
the same. 

(a) Payment of a per diem nursing services increment under 
st~eeeetien (2) for services provided to a ventilator dependent 
resident shall be available only if, prior to the provision of 
services, the increment has been authorized in writing by the 
department's medicaid services division. Approvals will be 
effective for one month intervals and reapproval must be 
obtained monthly. 

(2) (b) remains the same. 
(c) The increment amount shall be determined by the 

department as follows. The department shall subtract the 
facility's current Ilatient assessment eeere average medicaid CMI 
used for rate setting (determined under~~ 46.12.1232 [Rule Ill 
from the aoerage itemieeel hettrs o£ lieefteeei aftd: neft lieeneed 
Ht~reing heurs per d:ay CMI computed for the ventilator dependent 
resident, determined based upon the faeilit~·e ti~e reeords ef 
nursing serviees fer the 5 day peried: eue~iteted in aeeerelanee 
with e~:~eseetien (e) , to deterllline the entraoreiinary ftttreiH!J 
beure fer the ~eeident. current MDS information for the resident 
in order to determine the difference in case mix for this 
resident from the average case mix for all medicaid residents in 
the facility. The increment shall be determined by the 
department by multiplying the n~:~meer ef extraerd:iHar~ nttrsiftg 
heure per da"J C'J Sfl hettrly nursiH!'l' rate d:eter~ineli by the 
d:epart111ent provider's direct nursing personnel cost component by 
the ratio of the resident's CMI to the facility's ave rag!!,! 
medicaid CMI to compute an adjusted nursing ptrsonnel component 
for the resident. 'i'he depa~tment ehell deter1flifte toile heurl~ 
nu~eing rate fe~ tile resid:ent based I:!IlBH the faeility'e inflated 
ease peried: eempesite nursing wage rate determifted fer the rate 
'iear aeeeid:ing te Aim t6.12.1231(2) (e) and the mix e£ lieensed 
and: nort lieenseel n~:~reing staff t~sed to ~Feoide the extraordinary 
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nu~sing he~~s fe~ ~he ~esiaen~. The department will determine 
the increment for each resident monthly. 

(3) through (10) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1258 MWWABLE COSTS (1) through (3) (j) (ii) remain 
the same. 

(iii) Allowable costs include automobile depreciation 
calculated on a straight-line basis, subject to salvage value, 
with a minimum of a 3-year useful life. The total of automobile 
depreciation and interest, or comparable lease costs will not be 
allowable in excess of ~~per year. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-6-101 and 53-6-113, MCA 

46.12.1268 ADMINISTRATIVE REVIEW. AND FAIR HEARING 
PROCEPQRES (1) Within 30 days of mailing of the department's 
written determination, including a rate er audit determination, 
a provider aggrieved by the determination may request an 
administrative review. The request must be in writing, must 
state the provider's objections in detail and must include any 
substantiating information and documentation which the provider 
wishes the department to consider in the administrative review. 
The request for administrative review and any supporting 
information or documentation must be mailed to the 
Adlllhtietrater, ••esieaid Ger, ices Divisief\ Department of Public 
Health and Human Services. Senior and Long Term Care Division, 
111 N, Sanders, P.O. Box 4210, Helena, MT 59604-4210. 

(a) Within the period specified in sueseetief\ (1), a 
provider may request in writing an extension of up to 15 days 
for submission of an administrative review request. The.request 
for extension must be received by the department within the 30-
day period specified in sueseetief\ (1). 

(1) (b) remains the same. 
(c) The provider's request may also include a request for 

a an informal conference as part of the administrative review. 
If requested, the conference shall be held no later than 30 days 
after the department receives the provider's written 
administrative review request and detailed objections. If a 
provider requests a conference as part of the administrative 
review, any substantiating information and documentation the 
provider wishes the department to consider as part of the review 
may be submitted no later than the time of the conference. The 
conference shall be based upon the department's records and 
determination and the provider's written request, detailed 
objections and substantiating information and documentation, if 
any. 

(1) (d) remains the same. 
(2) In the event the provider does not agree with the 

department's administrative review determination, the following 
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fair hearing procedures will apply. The hearings officer may 
dismiss a fair hearing request if the provider fails to meet any 
of the requirements set forth in e~eeeetieHe (2) (a) through (e) . 

(a) The written request for a fair hearing must be mailed 
or delivered to the Eepaortmeftt ef Seeiel ana R:ehaeilH:atie'ft 
Seniees, Hearings Officer, P.O. Be!E 4219, 111 Sanoele, IleleHa, 
l!eHtana, 59694 4219 Department of Public Health and Human 
Services. Office of Fair Hearings, 616 Helena Avenue. P.O. Box 
202953. Helena. MT 59620-2953. 

(b) The request must be signed by the provider or fl±8 ~ 
provider's designee. 

(2) (c) through (2) (d) remain the same. 
(e) The provider must serve a copy of the'hearing request 

upon the department's senior and long term care division 
meaieaiel eeloiees elivisie11 within 3 working days of filing the 
request. 

(2) (f) remains the same. 
(g) The hearings officer will render a written proposed 

decision within H±Hety 2Q calendar days of final submission of 
the matter to him. 

(3) In the event the provider or department disagrees with 
the hearings officer's proposed decision, a request for appeal 
may be made by filing a notice of appeal with the Eepartment ef 
Geeial ana Rehabilitatien Sero'isee, Office ef Fair lleaFiH!Je, 
P.O. Ben 4219, 111 SanfleFs, Helena, ,.entafta 59694 4219 
Department of Public Health and Human Services. Office of Fair 
Hearings. 616 Helena Avenue. P.O. Box 202953. Helena, MT 59620-
2953. The appeal shall be to the board of eeeial afto 
rehabilitative ser.iees a~~eals public assistance. 

(3) (a) through (5) remain the same. 

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113, MCA 
IMP: 

113, MCA 
Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111 and 53-6-

4. The proposed changes to the Medicaid nursing facility 
reimbursement rules are necessary to: 

a. Implement mandatory. legislative funding increases for 
nursing facility reimbursement for state fiscal year 2000. 
Modify reimbursement component percentages and caps on the 
medians where necessary to assure appropriate payment 
distribution to nursing facility providers. No other options 
were considered by the department because legislative intent 
will mandate an increase in the amount of medicaid reimbursement 
to nursing homes. 

b. Provide a methodology for distribution of increased 
funding for direct care wage and benefit increases for nursing 
facility staff. These funds are appropriated separately from 
the provider rate increases and may only be used for direct care 
wages and bene£ its. Not all providers must receive the same 
rate of increase. No other options were considered by the 
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department because legislative intent will require distribution 
of increased funding for direct care wages and benefits. 

c. Incorporate rule language, which was adopted through 
the public notice process in prior years, pertaining to the 
distribution of grant funds collected from lien and estate 
recoveries as a one time expenditure based upon approval of a 
qualifying request for these funds. These funds are subject to 
availability and are a one time appropriation for staff 
training, bonuses for direct care staff, or other one-time 
benefits for staff. This funding cannot become part of the base 
funding for nursing facilities and as such approved expenditures 
should be offset for cost reporting purposes with the grant 
revenue received. No other options were considered by the 
department because legislative intent will require use of the 
one-time appropriation be distributed to nursing care 
facilities. 

d. Eliminate requirements for submission of patient 
assessment abstracts for computation of a medicaid specific 
patient assessment score for computation of the direct nursing 
component. Facilities were notified in October that they no 
longer had to submit monthly patient assessment abstracts for 
their Medicaid nursing facility residents. The department 
rejected the alternative, maintaining the patient assessment 
score methodology. The department believes the use of patient 
assessment scores would be unnecessarily burdensome and 
duplicative. 

e. Incorporate requirements for utilization of m1n1mum 
data set (MDS) 2.0, resource utilization group-III (RUG-III) 34 
grouper information in the computation of a facility specific 
and a medicaid specific case mix index for purposes of 
calculating each facilities direct nursing component. 

f. Incorporate case mix components in the rate setting 
process for direct nursing calculation purposes and define the 
costs that will be case mix adjusted for rate setting purposes. 

g. Rebase to more current base period cost report 
information in the calculation of rates effective July 1. Base 
period cost reports will be the fiscal year 1998 cost report or 
a cost report that is on file with the department of at least 
six months in a period prior to the fiscal year 1998 cost report 
if a cost report is not on file at the time of rate setting. 

h. Incorporate changes and update the rules where 
necessary to provide clarifications and to make the rules more 
understandable where appropriate. 

The department does not have available, at this time, all of the 
information that is necessary to determine the specific changes 
that will be required to these rules in order to establish 
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payment levels for nursing facility providers effective July 1, 
1999. As of the date of submission for publication of this 
notice, the legislature is still meeting and the final 
appropriation funding levels and the final case load growth 
projection numbers are not available nor will they be final 
until the legislative session has ended. These rules are the 
department's best estimate of the funding and case load/bed days 
that will be adopted by the legislature based upon the 
information that we have available at this time. The department 
expects some changes will be necessary to conform these proposed 
rules to legislative requirements unknown at this time. 

The department does not have available the proposed case mix 
indices for development of an acuity adjustment replacement 
methodology at this time. The department developed the proposed 
rules in consultation with a nursing facility reimbursement work 
group. This notice proposed a change from the patient 
assessment score (PAS) in the reimbursement methodology to the 
adoption of a case mix adjustment that is computed from the 
minimum data set (MDS) information that is submitted by each 
facility on all of their residents to a Health Care Financing 
Administration (HCFA) data base on file with the State. The 
updated case mix info'rmation is not available at this time for 
the development of case mix indices (CMI's) that are being 
proposed to be developed and used for calculation of the direct 
nursing component. We do not have available updated private pay 
surveys, or the bed day allocation to distribute the bed days 
appropriated across all facilities in proportion to their 
current utilization at the time of filing of this notice. 

The department is proposing that more current cost report 
information be used to rebase the calculation of the fiscal year 
2000 rates. Many of the fiscal year end 1998 cost reports are 
not on file with the department at the time of the filing of 
this notice. Based on information that is currently available 
the department believes, that it will be adjusting the current 
upper limit percentages on the rate setting variables. The 
department anticipates that adjustments in the proposed 
percentages will be necessary when all of the relevant data 
becomes available in the continuing reimbursement methodology 
analysis. We expect that there will be additional movement of 
these percentages and refinement of the components for 
reimbursement based upon ongoing discussions with the 
department's nursing facility work group during the course of 
the next few months. The department will provide rate sheets to 
all providers in advance of hearing on the proposed rules for 
verification purposes and•in order to facilitate comments when 
these components and variables become final. The reimbursement 
analysis provided at the hearing will incorporate the 
information that is missing at this time and will have 
percentages that are reflective of that necessary to distribute 
the funding available, and to meet the department goals for 
reimbursement distribution for nursing facilities and for state 
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plan compliance. 

Proposed new rule (Rule III] pertains to the distribution of 
lien and ·estate recovery funds. These funds have been 
previously distributed to providers for one-time expenditures 
based on a process that was established through a public notice 
process separate from and in addition to the rule making 
process. The funds appropriated by the legislature are to be 
used for one-time expenditures based upon submission of a 
qualifying request for these funds, The funds are to be 
utilized by nursing facilities to provide staff training, 
bonuses for direct care staff, or other one-time benefits for 
staff. Since these costs are to be one-time expenditures, the 
proposed rules will adopt a procedure where the expenditures 
incurred for allowable costs will be offset by the revenue 
received by providers on their annual cost report submission. 

Proposed new rule [Rule IV] incorporates a process for 
distribution of funds appropriated by the legislature to fund 
wage increases and benefit increases for direct care workers in 
nursing homes. One purpose of the proposed rule is to provide 
assurance that the funds are used solely for direct care wage 
and benefit increases, and not all providers must receive the 
same rate of increase in each year. 

These proposed rule changes will eliminate the requirements for 
submission of patient assessment abstract information that is 
included in ARM 46.12.1232 and seek to replace this requirement 
with the computation of a new acuity adjustment factor to be 
utilized in calculation of the direct nursing component which is 
developed by utilizing specific MDS information that is on file 
in the department HCFA database which will be converted into a 
medicaid specific case mix index, (CMI) to be utilized in the 
calculation of the direct nursing component for reimbursement 
purposes. 

The specific changes that are being proposed and why these 
changes are necessary as well as any other alternatives or 
options that were considered are listed below: 

ARM 46.12.1222 

(1) The department proposes elimination of the definition of 
Abstract from this rule. Abstracts have not been submitted to 
the department since October 1998, when they were discontinued 
in order to eliminate duplicate abstract submission requirements 
for payment purposes when the federal requirements for 
submission of patient care information became mandated as part 
of the automated minimum data set submission requirements for 
nursing facility residents in the state. 

(11) Eliminate the definition of Monitor from this rule. 
Monitors are no longer required because the patient assessment 
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abstracts have been discontinued. This requirement was 
duplicative in nature since the federal mandate for automated 
MDS transmission was implemented. 

ARM 46.12.1223 

The department proposes amendment of subsection (1) (g) of this 
rule to conform to the updated state plan by eliminating a 
specific reference to 53-6-168, MCA, and providing generally, 
that the money of a deceased resident be distributed according 
to law. 

ARM 46.12.1229 

The department proposes revJ.sJ.on of the definition of a base 
period in subsection (2) (a) (i) effective July 1, 1999 as the 
provider's cost report period of at least 6 months with a fiscal 
year ending between January 1, 1998 and December 31, 1998 
inclusive. This change will allow for recognition of more 
current costs to be included in the computation of rates 
effective July 1. This change will more appropriately match 
base period costs with other changes that are being considered 
in the area of case mix adjustments for acuity utilizing MDS 
data. 

(2) (d) "Median operating costs" computation is redefined to 
change the weighting of the array calculation from licensed beds 
to occupied patient days included in the base period. This will 
result in a more accurate calculation of the median operating 
cost. This change is necessary and appropriate based upon 
changes to the calculation of acuity utilizing MDS data, and 
other changes being proposed in these rule changes. 
(4) The department proposes amendment of the operating cost 
limit to be 100% of the median operating cost. This proposed 
limit will be adjusted when all of the necessary information has 
been gathered to determine what the impact will be of including 
more current base period costs, incorporating the case mix 
adjustment factor changes and defining which costs will be 
included in this component for reimbursement. This percentage 
will most likely decrease from 103% of the median in the current 
rule, but the extent of this change cannot be determined at this 
time. This percentage will need to be changed in order to 
distribute the funding provided by the legislature and to 
maintain the funding formula within the appropriation 
guidelines. These components, percentages and caps must be set 
in combination to assure that the reimbursement system and 
levels of reimbursement further the goals of the reimbursement 
system. The department does not have the data available at the 
time of filing to determine what the exact amount of change will 
be. 

(5) The department proposes 
operating incentive allowance 
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median operating costs or 20% of the difference between the 
providers• inflated base year per diem operating cost and the 
cost limit. This limit may be adjusted from the 20% level based 
upon the calculation of the median for operating costs and how 
the department incorporates changes to the computation of the 
direct care component in the reimbursement calculation. The 
department does not have the data available to determine what 
the exact amount of change will be. These percentages will need 
to be adjusted in order to distribute the funding provided by 
the legislature and to maintain the funding formula within the 
appropriation guidelines. The components, percentages and caps 
must be set in combination to assure that the reimbursement 
system and levels of reimbursement further the goals of the 
reimbursement system. 

ARM 46.12.1231(2) (a) (i) 

The department proposes amendment of the definition of a base 
period effective July 1, 1999 as the provider's cost report 
period of at least 6 months with a fiscal year ending between 
January 1, 1998 and December 31, 1998 inclusive. This change 
will allow for recognition of more current costs to be included 
in the computation of rates effective July 1. This change will 
more appropriately match base period costs with other changes 
that are being considered in the area of case mix adjustments 
for acuity utilizing MDS data. 

ARM 46.12.1231(2) (b) 

The department proposes amendment of the composite nursing wage 
rate to eliminate reference to the patient assessment abstract 
and incorporate the language that will be developed to compute 
a medicaid case mix index to be used in the computation of the 
direct nursing per diem adjusted by the case mix index. This is 
yet to be determined based upon the incorporation of case mix 
index calculations from MDS data and the RUG- I II 34 grouper 
computation. 

ARM 46,12.1231(2) (b) (i) 

The department proposes elimination of the base period patient 
assessment information and inclusion of language that refers to 
the calculation of a medicaid specific case mix index to be used 
in the calculation of the direct nursing per diem calculation. 

ARM 46.12.1231!2) (f) 

The department proposes changes to the calculation of statewide 
median average wage. Instead of being weighted by licensed beds 
it would be weighted by occupied patient days included in the 
base period. The proposed method would be more accurate in the 
calculation of the median operating cost. This change is 
necessary and appropriate based upon other changes that are 
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being made to these rules. 

ARM 46.12.1231(3) 

The department proposes amendment of this subsection to be 
consistent with rule changes being made in ARM 46.12.1232 to 
accommodate changes from patient assessment score calculation to 
the calculation of a case mix index used to adjust direct 
nursing personnel costs for acuity. 

ARM 46.12.1231(4L 

The department proposes adjustment of the percentage limit on 
the median for the direct nursing personnel cost limit from 
107.5% to 101%. This proposal will most likely be adjusted prior 
to the final rule depending on the amount of funding and the 
changes made to the methodology for rate year 2000 in the area 
of acuity adjustment. As of the date of this notice data were 
not available to determine what the exact amount of change will 
be in this component or the changes that will be adopted in the 
areas of case mix adjustment that will impact the calculation of 
this component. It is necessary to adjust the percentages that 
distribute the funding available to achieve the values that the 
department has placed on the system of reimbursement for nursing 
facility providers so as to distribute the funding in the most 
equitable manner. The component percentages must be adjusted in 
conjunction with each other in order to establish equitable 
reimbursement levels for nursing facility providers. These 
components, percentages and caps must be set in combination to 
assure that the reimbursement system and levels of reimbursement 
further the goals of the reimbursement system. 

ARM 46.12.1232 

The department proposes modification of this rule to remove 
references to the patient assessment scoring requirements and 
monitor requirements for nursing facility providers. Existing 
rule subsections (1) through (7) will be deleted because of the 
department's efforts to eliminate the duplicative reporting 
requirements for patient assessment abstracts and replace them 
with the federally mandated submission of minimum data set 
information to the state. The department no longer requires 
that patient assessment abstracts be submitted to the senior and 
long term care program after October 1998. The department 
consulted with a contractor and a nursing facility reimbursement 
work group designing changes to the reimbursement system which 
incorporate a new methodology for acuity adjustment based on the 
development of case mix indexes for adjustment of direct nursing 
co.sts utilizing the automated MDS information that is required 
to be submitted to the state by nursing facilities in order to 
comply with federal requirements. A new rule is proposed to 
explain the case mix calculation process and how this 
information will be taken from the MDS and converted into a 
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value for adjustment of costs for acuity differences in each 
facility. Proposed [Rule I] will explain the case mix weight 
development for each of the 34 RUG's III groupings and how this 
will be utilized to develop an acuity adjustment or case mix 
adjustment for direct nursing cost center payment calculation 
purposes. 

ARM 46.12.1232 

The department also proposes to amend ARM 46.12.1232 to change 
staffing reporting requirements consistent with the elimination 
of the patient assessment score. Facilities would be required 
to report staffing levels by the lOth day of the month following 
the month that they are submitting this information and will be 
subject to withholding requirements for non-submission of this 
information. Facilities will be required to staff in accordance 
with the federal requirement found in 42 CFR 483 in order to 
meet the needs of the nursing facility residents in their 
facility. 

ARM 46.12.1237(1! !il 

The department proposes that nursing home costs be rebased to a 
more current cost report period of January 1, 1998 through 
December 31, 1998, which would become the new base period for 
property component calculation purposes. This change would allow 
for recognition of more current costs to be included in the 
computation of rates effective July 1. This change will more 
appropriately match base period costs with other changes that 
are being considered in the area of case mix adjustments for 
acuity utilizing MDS data. 

ARM 46.12.1237!3) 

The department proposes an increase in capital rate up to the 
$11.50 property rate cap by adjusting the rate year in this rule 
to compare the providers base year capital costs to the fiscal 
year 1999 rate calculation in order to determine if a rate 
increase is available. This allows a provider who has higher 
base year costs than the current 1999 capital rate to receive a 
rate adjustment up to their base year costs or up to the lower 
of $1.86 or the capital rate cap. To not adjust this 
information will not allow a provider to receive a rate increase 
that is warranted under the rate setting methodology. 

ARM 46.12.1243 (2} (d) (iv) 

The department proposes rev1s1on of the calculation for 
establishment of the median rate for all facilities. Instead of 
being weighted by licensed beds the median rate would be 
weighted by occupied patient days to be consistent with other 
changes in the reimbursement methodology described above and to 
be more accurate in the calculation of the median operating 

8-4/22/99 MAR Notice No. 37-119 



-721· 

cost. This change is necessary and consistent with based upon 
other changes that are being made to these rules. 

ARM 46.12.1243{3) 

The department proposes amendment of this subsection to 
eliminate references to the patient assessment abstract 
requirements and to replace it with the case mix index 
calculation requirements. These rules will be modified to 
define when CMI's will be computed and the method of computation 
for newly constructed facilities or new providers. Deletes 
(3) (b) (ii) and (iii) to remove the reference to the department's 
monitor team, since these requirements no longer exist for 
nursing facility providers. 

ARM 46.12.1245(2) {c) 

The department proposes modification of the rules pertaining to 
the payment for ventilator dependent individuals to accommodate 
the patient assessment requirement deletion and the changes 
proposed in the calculation of the direct nursing personnel 
component. 

ARM 46.12.1258(3) (j} (iii) 

The department proposes changes in the limit of total allowable 
automobile depreciation and interest, or comparable lease costs. 
The rule currently provides that these costs will not be allowed 
in excess of $3,200 per year. This amount has not been adjusted 
for many years and is unreasonably low and unrealistic for 
providers. The department proposes to adopt a new limit of up 
to $7,500 based upon an analysis of what other states have as a 
limit in this area or to hold providers to an amount that is 
supported by documentation and is a reasonable amount in each 
year that will be subject to audit in order to determine 
allowability and reasonableness. 

ARM 46.12.1268(1) 

The proposed amendment is necessary to notify the public that 
the former Medicaid Service Division is now the Senior and Long 
Term Care Division. subsections (2) (a) and (3) clarify that 
fair hearing requests must be mailed or delivered to the 
Hearings Office at P.O. Box 202951 Helena MT 59620·2951 in the 
Department of Public Health and Human Services. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
May 20, 1999. The Department also maintains lists of persons 
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interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 

6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer Director, pUbi{ Health and 
Human Services 

Certified to the Secretary of State April 9, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I through XLI and 
the amendment of rules 
37.37.105, 37.37.303, 
46.2.202, 46.12.202, 
46.12.204, 46.12.501, 
46.12.502, 46.12.502A, 
46.12.506, 46.12.507, 
46.12.508, 46.12.509, 
46.12.509A, 46.12.514, 
46.12.516, 46.12.517, 
46.12.570, 46.12.1708, 
46.12.1713, 46.12.1902, 
46.12.4810, 46.12.5007, 
46.20.103, 46.20.106, 
46.20.110, 46.20.114, 
46.20.117, 46.20.120, 
46.20.123 and 46.20.126 
pertaining to coverage and 
reimbursement of mental 
health services for medicaid 
eligible and certain other 
low income individuals 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ON ADOPTION 
AND AMENDMENT 

1. On May 13, 1999, at 3:00p.m., a public hearing will 
be held in the auditorium of the Department of Public He.alth and 
Human Services Building, 111 N. Sanders, Helena, Montana to 
consider the proposed adoption and amendment of the above-stated 
rules. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
May 3, 1999, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406) 444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I MEDICAID MENTAL HEALTH SERVICES. AUTHORIZATION 
REQUIREMENTS (1) Prior authorization is required for all 
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mental health service provided to a medicaid recipient under the 
Montana medicaid program, except for those services designated 
by the department. 

(2) The department or its designee will notify providers 
and recipients of applicable authorization procedures and 
requirements, and applicable grievance and reconsideration 
procedures. 

(3) Review of authorization requests by the department or 
its designee will be made with consideration of clinical 
guidelines published in advance by the department or its 
designee. 

(4) The department may review the medical necessity of 
services or items at any time either before or after payment in 
accordance with the provisions of ARM 46.12.306. If the 
department determines that services or items were not medically 
necessary or otherwise in compliance with applicable 
requirements, the department may deny payment or may recover any 
overpayment in accordance with applicable requirements. 

(5) The department or its designee may require providers 
to report outcome data or measures regarding mental health 
services, as determined in consultation with providers and 
consumers. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE II MENTAL HEALTH SERVICES PLAN. AUTHORIZATION 
REQUIREMENTS (1) The prior authorization, notification and 
other provisions of [Rule I] apply to the mental health services 
plan entitled with this subchapter. 

AUTH: Sec. 53-2-201, MCA 
IMP: Sec. 53-2-201 and 53-21-202, MCA 

RULE III LICENSED CLINICAL PSYCHOLOGIST SERVICES, 
DEFINITION (1) Licensed clinical psychologist services are 
those services provided by a licensed clinical psychologist, 
which are within the scope of practice permitted by Title 37, 
chapter 17, MCA, and covered under the provisions of these 
rules. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

RULE IV LICENSED CLINICAL PSYCHOLOGIST SERVICES, 
REQUIREMENTS (1) These requirements are in addition to those 
contained in rule provisions generally applicable to medicaid 
providers. 

(2) For purposes of medicaid coverage and reimbursement, 
licensed clinical psychologist services are limited to the 
services designated in the department's Covered Psychologist CPT 
Codes List (April 1999) . The department hereby adopts and 
incorporates herein by reference the Covered Psychologist CPT 
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Codes List (April 1999) . A copy of the Covered Psychologist CPT 
Codes List (April 1999) may be obtained from the Department of 
Public Health and Human Services, Addictive and Mental Disorders 
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

(3) Group therapy services provided by a licensed clinical 
psychologist must have no more than eight individuals 
participating in the group. 

(4) When an eligible child receives licensed clinical 
psychologist services, and the psychologist consults with the 
parent as part of the child's treatment, time spent with the 
parent may be billed to medicaid under the child's name, subject 
to the requirements of these rules. The provider shall indicate 
on the claim that the child is the patient and state the child's 
diagnosis. He shall also indicate consultation was with the 
parent. 

(5) Licensed clinical psychologist services must be 
supported by records as required in ARM 46.12.308. 

(6) Telephone contacts are not a licensed clinical 
psychologist service. 

(7) Licensed clinical psychologist services provided in a 
hospital on an inpatient basis that are covered by medicaid as 
part of the diagnosis related group (DRG) payment under ARM 
46.12.505 are not reimbursable as psychological services. These 
noncovered services include: 

(a) services provided by a licensed clinical psychologist 
who is employed or under a contract with a hospital; 

(b) services provided for purposes of discharge planning 
as required by 42 CFR, part 482.43; and 

(c) services including, but not limited to, group therapy, 
that are required as a part of hospital licensure or 
certification. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE V LICENSED CLINICAL PSYCHOLQGIST SERVICES, 
REIMBURSEMENT ( 1) Providers must bill for covered services 
using the procedure codes and modifiers set forth and according 
to the definitions contained in the health care financing 
administration's common procedure coding system (HCPCS). 
Information regarding billing codes, modifiers and HCPCS is 
available upon request from the Department of Public Health and 
Human Services, Health Policy and Services Division, 1400 
Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

(2) Subject to the requirements of this rule, the Montana 
medicaid program pays the following for licensed clinical 
psychologist services: 

(a) For patients who are eligible for medicaid, the lower 
of: 

( i) the provider's usual and customary charge for the 
service; or 

(ii) 59\ of the reimbursement provided in accordance with 
the methodologies described in ARM 46.12.502A. 
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(b) For patients who are eligible for both medicare and 
medicaid, reimbursement is made for the medicare deductible and 
coinsurance. However, total reimbursement from medicare and 
medicaid shall not exceed the medicaid fee for the service. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-113, MCA 

RULE VI LICENSED CLINICAL SOCIAL WORK SERVICES. 
DEFINITION ( 1) Licensed clinical social work services are 
those services provided by a licensed clinical social worker 
which are within the scope of practice permitted by Title 37, 
chapter 22, MCA, and covered under the provisions of these 
rules. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

RULE VII 
REQUIREMENTS (1) 
contained in rule 
providers. 

LICENSED CLINICAL SOCIAL WORK SERVICES. 
These requirements are in addition to those 

provisions generally applicable to medicaid 

(2) For purposes of medicaid coverage and reimbursement, 
licensed social work services are limited to the services 
designated in the department's Covered Social Work CPT Codes 
List (April 1999) . The department hereby adopts and 
incorporates herein by reference the Covered Social Work CPT 
Codes List (April 1999) . A copy of the Covered Social Work CPT 
Codes List (April 1999) may be obtained from the Department of 
Public Health and Human Services, Addictive and Mental Disorders 
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

(3) Group therapy services provided by licensed clinical 
social worker must have no more than eight individuals 
participating in the group. 

(4) When an eligible child receives licensed clinical 
social worker services and the provider consults with the parent 
as part of the child's treatment, the time with the parent may 
be billed to medicaid under the child's name, subject to the 
requirements of these rules. The provider shall indicate on the 
claim that the child is the patient and state the child's 
diagnosis. He shall also indicate consultation was with the 
parent. 

( 5) Licensed clinical social worker services must be 
supported by records as required in ARM 46.12.308. 

(6) Telephone contacts are not a licensed clinical social 
worker service. 

(7) Services that can be included under a facility's long 
term care per diem are not payable as licensed clinical social 
work services. 

(8) Inpatient social work services provided in a hospital 
on an inpatient basis that are covered by medicaid as part of 
the diagnosis related group (DRG) payment under ARM 46.12.505 
are not reimbursable as licensed clinical social worker 
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services. These noncovered services include: 
(a) services provided by a licensed clinical social worker 

who is employed or under a contract with a hospital; 
(b) services provided for purposes of discharge planning 

as required by 42 CFR, part 482.43; and 
(c) services, including, but not limited to, group 

therapy, that are required as part of hospital licensure or 
certification. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE VIII LICENSED CLINICAL SOCIAL WORK SERVICES. 
REIMBURSEMENT (1) Providers must bill for covered services 
using the procedure codes and modifiers set forth and according 
to the definitions contained in the health care financing 
administration's common procedure coding system (HCPCS). 
Information regarding billing codes, modifiers and HCPCS is 
available upon request from the Department of Public Health and 
Human Services, Health Policy and Services Division, 1400 
Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

(2) subject to the requirements of this rule, the Montana 
medicaid program pays the following for licensed clinical social 
worker services: 

(a) For patients who are eligible for medicaid, the lower 
of: 

(i) the provider's usual and customary charge for the 
service; or 

(ii) 47% of the reimbursement provided in accordance with 
the methodologies described in ARM 46.12.502A. 

(b) For patients who are eligible for both medicare and 
medicaid, reimbursement is made for the medicare deductible and 
coinsurance. However, total reimbursement from medicare and 
medicaid shall not exceed the medicaid fee for the service. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-113, MCA 

RULE IX LICENSED PROFESSIONAL COQNSELOR SERVICES. 
DEFINITION (1) Licensed professional counselor services are 
those services provided by a licensed professional counselor 
which are within the scope of practice permitted in Title 37, 
chapter 23, MCA and ARM Title 8, chapter 61, subchapter 12, and 
covered under the provisions of these rules. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

RULE X LICENSED PROFESSIONAL COUNSELOR SERVICES. 
REQUIREMENTS (1) These requirements are in addition to those 
contained rule provisions generally applicable to medicaid 
providers. 
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(2) For purposes of medicaid coverage and reimbursement, 
licensed professional counselor services for purposes of 
medicaid reimbursement are limited to the services designated in 
the department's Covered Licensed Professional Counselor CPT 
Codes List (April 1999) . The department hereby adopts and 
incorporates herein by reference the Covered Licensed 
Professional Counselor CPT Codes List (April 1999) . A copy of 
the Covered Licensed Professional Counselor CPT Codes List 
(April 1999) may be obtained from the Department of Public 
Health and Human Services, Addictive and Mental Disorders 
Division, 1400 Broadway, P.o. Box 202951, Helena, MT 59620-2951. 

(3) Licensed professional counselor group counseling 
services must have no more than eight individuals participating 
in the group. 

(4) When an eligible child receives professional counselor 
services and the professional counselor consults with the parent 
as part of the child's treatment, the time with the parent may 
be billed to medicaid under the child's name, subject to the 
requirements of these rules. The provider shall indicate on the 
claim that the child is the patient and state the child's 
diagnosis. He shall also indicate consultation was with the 
parent. 

(5) 
supported 

(6) 
service. 

Licensed professional counselor services must be 
by records as required in ARM 46.12.308. 
Telephone contacts are not a professional counselor 

(7) Services that can be included under a facility's long 
term care per diem are not payable as licensed professional 
counselor services. 

(B) Inpatient professional counselor services provided in 
a hospital on an inpatient basis that are covered by medicaid as 
part of the diagnosis related group (DRG) payment under ARM 
46.12.505 are not reimbursable as licensed professional 
counselor services. These noncovered services include: 

(a) services provided by a licensed professional counselor 
who is employed or under a contract with a hospital; 

(b) services provided for purposes of discharge planning 
as required by 42 CFR 482.43; and 

(c) services, including, but not limited to, group 
therapy, that are required as part of hospital licensure or 
certification. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RQLE XI LICENSED PROFESSIONAL COUNSELOR SERVICES, 
REIMBURSEMENT ( 1) Providers must bill for covered services 
using the procedure codes and modifiers set forth, and according 
to the definitions contained, in the health care financing 
administration's common procedure coding system (HCPCS). 
Information regarding billing codes, modifiers and HCPCS is 
available upon request from the Department of Public Health and 
Human Services, Health Policy and Services Division, 1400 
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Broadway, P.O. Box 202951, Helena, MT 59620-2951. 
(2) Subject to the requirements of this rule, the Montana 

medicaid program pays the following for licensed professional 
counselor services: 

(a) For patients who are eligible for medicaid, the lower 
of: 

( i) the provider's usual and customary charge for the 
service; or 

(ii) 47% of the reimbursement provided in accordance with 
the methodologies described in ARM 46.12.502A. 

(b) For patients who are eligible for both medicare and 
medicaid, reimbursement is made for the medicare deductible and 
coinsurance. However, total reimbursement from medicare and 
medicaid shall not exceed the medicaid fee for the service. 

AUTH: Sec. 53-2-,01 and 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-113, MCA 

RULE XII RESIDENTIAL TREATMENT SERVICES. PURPOSE AND 
DEFINITIONS (1) The purpose of [Rules XII through XVII) is to 
specify provider participation and program requirements and to 
define the basis and procedure the department will use to pay 
for residential treatment services for individuals under age 21. 
Facilities in which these services are available are hereinafter 
referred to as providers. 

(2) As used in this subchapter, the following definitions 
apply: 

(a) "Devoted to the provision of residential psychiatric 
care for persons under the age of 21" means a residential 
treatment facility whose goals, purpose and care are designed 
for and devoted exclusively to persons under the age of 21. 

(b) "Patient day" means a whole 24-hour period that a 
person is present and receiving residential treatment services. 
Even though a person may not be present for a whole 24-hour 
period, the day of admission and, subject to the limitations and 
requirements of [RULE XIV), therapeutic home leave days are 
patient days. The day of discharge is not a patient day for 
purposes of reimbursement. 

(c) "Residential psychiatric care" means active 
psychiatric treatment provided in a residential treatment 
facility, under the direction of a physician, to psychiatrically 
impaired individuals with persistent patterns of emotional, 
psychological or behavioral dysfunction of such severity as to 
require 24-hour supervised care to adequately treat or remediate 
their condition. Residential psychiatric care must be 
individualized and designed to achieve the patient's discharge 
to a less restrictive level of care at the earliest possible 
time. Residential psychiatric care includes only treatment or 
services provided in accordance with all applicable licensure, 
certification and accreditation requirements and these rules. 

(d) "Residential treatment facility" means a facility 
licensed by the department, or the equivalent agency in the 
state in which the facility is located, as a residential 
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treatment facility as defined in 50-5-101, MCA or the equivalent 
category in the state where the facility is located. 

(e) "Residential treatment services" means residential 
psychiatric care provided in accordance with these rules and 
applicable state and federal requirements, including but not 
limited to 42 CFR 440.160 and 441.150 through 441.156 (1997), 
which provide definitions and program requirements and which the 
department hereby adopts and incorporates by reference. A copy 
of the cited regulations may be obtained through the Department 
of Public Health and Human Services, 111 N. Sanders, P.O. Box 
4210, Helena, MT 59604-4210. Residential treatment services are 
services that comply with the requirements of these rules and 
the above-cited federal regulations and are provided in a 
residential treatment facility that is devoted to the provision 
of residential psychiatric care for persons under the age of 21. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XIII RESipENTIAL TREATMENT SERVICES, PARTICIPATION 
REQUIREMENTS (1) These requirements are in addition to those 
contained in rule provisions generally applicable to medicaid 
providers. 

(2) Residential treatment service providers, as a 
condition of participation in the Montana medicaid program, must 
comply with the following requirements: 

(a) maintain a current license as a residential treatment 
facility under the rules of the department's quality assurance 
division to provide residential psychiatric care, or, if the 
provider's facility is not located within the state of Montana, 
maintain a current license in the equivalent category under the 
laws of the state in which the facility is located; 

(b) maintain a current certification for Montana medicaid 
under the rules of the department's quality assurance division 
to provide residential psychiatric care or, if the provider's 
facility is not located within the state of Montana, meet the 
requirements of (2) (g) and (2) (h); 

(c) for all providers, enter into and maintain a current 
provider enrollment form with the department's fiscal agent to 
provide residential treatment services; 

(d) license and/or register facility personnel in 
accordance with applicable state and federal laws; 

(e) accept, as payment in full for all operating and 
property costs, the amounts paid in accordance with the 
reimbursement method set forth in these rules; 

(f) for providers maintaining patient trust accounts, 
insure that any funds maintained in those accounts are used only 
for those purposes for which the patient, legal guardian or 
personal representative of the patient has given written 
authorization. A provider may not borrow funds from these 
accounts for any purpose; 

(g) maintain accreditation as a residential treatment 
facility by the joint commission on accreditation of health care 
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organizations (JCAHO.J or any other organization designated by 
the secretary of the United States department of health and 
human services as authorized to accredit residential treatment 
facilities for medicaid participation; 

(h) submit to the department prior to receiving initial 
reimbursement payments and thereafter within 30 days after 
receipt, all accreditation determinations, findings, reports and 
related documents issued by the accrediting organization to the 
provider; 

(i} provide residential psychiatric care according to the 
service requirements for individuals under age 21 specified in 
Title 42 CFR, part 441, subpart D (1997}, which is a federal 
regulation which is herein incorporated by reference. A copy of 
these regulations may be obtained through the Department of 
Public Health and Human Services, Addictive and Mental Disorders 
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951; 

(j} agree to indemnify the department in the full amount 
of the state and federal shares of all medicaid residential 
treatment reimbursement paid to the facility during any period 
when federal financial participation is unavailable due to 
facility failure to meet the conditions of participation 
specified in these rules or due to other facility deficiencies 
or errors. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, and 53-6-113, MCA 

RULE XIV RESIDENTIAL TREATMENT SERVICES. 
REIMBURSEMENT (1} For residential treatment services provided 
on or after July 1, 1999, the Montana medicaid program will pay 
a provider for each patient day as provided in these rules. 

(a) Medicaid payment is not allowable for treatment or 
services provided in a residential treatment facility that are 
not within the definition of residential psychiatric care in 
[RULE XII) and unless all other applicable requirements are met. 

( 2) For residential treatment services provided in the 
state of Montana, the Montana medicaid program will pay a 
provider, for each medicaid patient day, a bundled per diem rate 
as specified in (3), less any third party or other payments. 

( 3 J The statewide bundled per diem rate for residential 
treatment services provided by all Montana providers is $262.71 
per patient day. 

(a) The rate provided in this rule for providers located 
in the state of Montana is the final rate, and such rate will 
not be adjusted retrospectively based upon more recent cost data 
or inflation estimates. Cost settlements will not be performed. 

(4) The rate provided in this rule is an all-inclusive 
bundled rate. Except as provided in (4) (a}, (b) and (c) the per 
diem payment rate covers and includes all psychiatric services, 
all therapies required in the recipient's plan of care, and all 
other services and items related to the psychiatric condition 
being treated, that are provided while the recipient is admitted 
to the residential treatment facility, including but not limited 
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to services provided by licensed clinical psychologists, 
licensed clinical social workers, and licensed professional 
counselors, and lab and pharmacy services, These services must 
be reimbursed from the provider's all-inclusive rate except as 
provided in (4) (a), (b) and (c) and are not separately billable. 

(a) Subject to (4) (a) (i), the professional component of 
physician services is separately billable according to the 
applicable rules governing billing for physician services. 

(i) For recipients admitted to and receiving services in 
residential treatment facilities, medicaid reimbursement for 
separately billable psychiatric physician services is limited to 
one visit per week. 

(b) Services and items that are not related to the 
recipient's psychiatric condition being treated in the 
residential treatment facility and that are not provided by the 
residential treatment facility are separately billable in 
accordance with the applicable rules governing billing for the 
category of services or items. 

(5) Payment for residential treatment services provided 
outside the state of Montana will be made only under the 
conditions specified in ARM 46.12.502(3) and these rules. 
Reimbursement for residential treatment services provided to 
Montana medicaid recipients in facilities located outside the 
state of Montana will be a percentage of the provider's usual 
and customary charges. The percentage shall be the provider's 
cost to charge ratio determined by the facility's medicare 
intermediary or by the department under medicare reimbursement 
principles, based upon the provider's most recent medicare cost 
report. If the provider does not submit the medicare cost 
report and other financial information necessary to determine 
the cost to charge ratio, the percentage will equal 60% of the 
provider's usual and customary charges. 

(6) For facilities located outside the state of Montana, 
the department may set an interim rate and pay for services 
using the interim rate until sufficient information has been 
submitted to determine the provider's final rate under (5). The 
interim rate shall be 60% of the provider's usual and customary 
charges. If the department pays using an interim rate or, if 
the department pays for services at a rate determined under (5) 
but subsequently obtains additional information necessary to 
fully apply (5), the department may settle the rates and adjust 
any overpayment or underpayment in accordance with [RULE XV]. 

(a) In addition to the requirements of (6), the department 
may require out-of-state providers to submit a copy of their 
most recent audit report in those instances where the provider 
has not prepared or is not required to prepare a health care 
financing administration (HCFA) form 2552. The audit report 
must have been performed in accordance with generally accepted 
auditing standards as defined by the American institute of 
certified public accountants. 

(7) Reimbursement will be made to a provider for reserving 
a bed while the recipient is temporarily absent only if: 

(a) the recipient's plan of care documents the medical 
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need for therapeutic home visits; 
(b) the recipient is temporarily absent on a therapeutic 

home visit; 
(c) the recipient is absent from the provider• s facility 

for no more than 72 consecutive hours per absence, unless the 
department or its designee determines that a longer absence is 
medically appropriate and has authorized the longer absence in 
advance of the absence. 

(B) No more than 14 days per recipient in each rate year 
will be allowed for therapeutic home visits. 

( 9) The provider must submit to the department or its 
designee a request for a therapeutic home visit bed hold, on the 
appropriate form provided by the department, within 90 days of 
the first day a recipient leaves the facility for a therapeutic 
home visit. Reimbursement for therapeutic home visits will not 
be allowed unless the properly completed form is filed timely 
with the addictive and mental disorders division or its 
designee. 

(10) Providers must bill for residential treatment 
services using the revenue codes designated by the department. 

AUTH: 53-2-201 and 53-6-113. MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XV RESIDENTIAL TREATMENT SERVICES. COST SETTLEMENT 
AND UNDERPAYMENT (1) For facilities located outside the state 
of Montana, the department may, as provided in (2), perform cost 
settlements and correct overpayments and underpayments in 
accordance with the provisions of ARM 46.12.509. 

(2) The department may determine, through the cost 
settlement process, whether overpayments or underpayments have 
resulted to out-of-state providers receiving Montana medicaid 
reimbursements in excess of $50,000 per year. Where the 
department performs a cost settlement for an out-of-state 
facility, the provisions of ARM 46.12.509 shall apply. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111, and 53-6-113, MCA 

RULE XVI RESIDENTIAL TREATMENT SERVICES. APMINISIHATIYE 
REVIEW AND FAIR HEARING PROCEDURES (1) The right to 
administrative review and fair hearing shall be in accordance 
with the provisions of ARM 46.12.509A. 

AUTH: ?-4-201 and 53-6-113, MCA 
IMP: 2-4-201, 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 

MCA 

RULE XVII RESIDENTIAL IREA]MENT SERVICES. CERTIFICAIION OF 
NEED FOR SERVICES. UTILIZATION REVIEW AND INSPECTIONS OF 
kARE (1) Prior to admission and as frequently as the 
department may deem necessary, the department or its agents may 
evaluate the medical necessity and quality of services for each 
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medicaid recipient. 
(a) In addition to the other requirements of these rules, 

the provider must provide to the department or its agent upon 
request any records related to services or items provided to a 
medicaid recipient. 

(b) The department may contract with and designate public 
or private agencies or entities or, a combination of public and 
private agencies and entities, to perform utilization review, 
inspections of care and other functions under this rule as an 
agent of the department. 

(2) In accordance with 42 CFR, part 456, subpart I, the 
department or its agents may conduct periodic inspections of 
care in residential treatment facilities participating in the 
medicaid program. 

(3) Medicaid reimbursement is not available for 
residential treatment services unless the provider submits to 
the department or its designee in accordance with these rules a 
complete and accurate certificate of need for services that 
complies with the requirements of 42 CFR, part 441, subpart D 
and these rules. 

(a) For recipients determined medicaid eligible by the 
department as of the time of admission to the facility, the 
certificate of need must: 

(i) be completed, signed and dated prior to, but no more 
than 30 days before admission; and 

(ii) be made by an independent team of health care 
professionals that includes a physician, that has competence in 
diagnosis and treatment of mental illness, preferably in child 
psychiatry and that has knowledge of the recipient's situation, 
including the recipient's psychiatric condition. 

(b) For recipients determined medicaid eligible by the 
department after admission to or discharge from the facility, 
the certificate of need must: 

(i) be completed, signed and dated within: 
(A) 14 days after the eligibility determination for 

recipients determined eligible during the stay in the facility; 
or 

(B) 
recipients 
facility; 

90 days after the eligibility determination 
determined eligible after discharge from 

for 
the 

(ii) cover the recipient's stay from admission through the 
date the certification is completed; and 

(iii) be made by the facility team responsible for the 
recipient's plan of care as specified in 42 CFR, 441.155 and 
441.156. . 

(c) All certificates of need must actually and personally 
be signed by each team member, except that signature stamps may 
be used if the team member actually and personally initials the 
document over the signature stamp. 

(4) An authorization by the department or its utilization 
review agent under this rule is not a final or conclusive 
determination of medical necessity and does not prevent the 
department or its agents from evaluating or determining the 
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medical necessity of services or items at any time. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XVIII INSTITUTIONS FOR MENTAL DIS&ASES. 
PURPOSE (1) [RULE XVIII] through [RULE XXIV] specify 
requirements for the provision of and reimbursement for medicaid 
nursing facility services to medicaid recipients age 65 or older 
who are residents of an institution for mental diseases. These 
rules are in addition to requirements generally applicable to 
medicaid providers as otherwise provided in state and federal 
statutes, rules, regulations and policies. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101. 53-6-111 and 53-6-113, .MCA 

RULE XIX INSTITUTIONS FOR MENTAL DISEASES, 
DEFINITIONS (1) "Department" means the Montana department of 
public health and human services or its agents, including but 
not limited to parties under contract to perform audit services, 
claim processing and utilization review. 

(2) "Institution for mental diseases" means a hospital, 
nursing facility, or other institution with more than 16 beds 
which the department has determined is primarily engaged in 
providing diagnosis, treatment or care of persons with mental 
diseases, including medical attention, nursing care and related 
services. An institution for the mentally retarded, including 
an intermediate care facility for the mentally retarded, is not 
an institution for mental diseases. 

(a) An institution for mental diseases is determined by 
its overall character as that of a facility established and 
maintained primarily for the care and treatment of individuals 
with mental diseases, whether or not it is licensed as such. 

(i) In making a determination of whether an institution is 
an institution for mental diseases, the department shall 
consider the guidelines set forth in subsection C of section 
4390 of the state medicaid manual, but no single guideline or 
combination of guidelines shall necessarily be determinative. 
The state medicaid manual is promulgated by the federal health 
care financing administration to provide guidance to states on 
administration of the medicaid program. The department hereby 
adopts and incorporates herein by reference subsection C of 
section 4390 of the state medicaid manual (1994). A copy of 
subsection C of section 4390 of the state medicaid manual may be 
obtained from the Department of Public Health and Human 
Services, Senior and Long Term Care Division, 111 Sanders, P.O. 
Box 4210, Helena, MT 59604-4210. 

(3) "Medicaid recipient" means a person who is eligible 
and receiving assistance under Title XIX of the Social Security 
Act for nursing facility services. 

(4) "Mental disease" means a disease listed as a mental 
disorder in the current edition of the Diagnostic and 
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Statistical Manual of Mental Diseases but does not include 
mental retardation, senility and organic brain syndrome. 

(5) "Nursing facility services" means services defined in 
ARM 46.12.1222, but not including intermediate care facility 
services for the mentally retarded. 

( 6) "Patient contribution" means the total of all of a 
resident's income from any source available to pay the cost of 
care, less the resident's personal needs allowance. The patient 
contribution includes a resident's incurment determined in 
accordance with applicable eligibility rules. 

(7) "Patient day" means a whole 24-hour period that a 
person is present and receiving nursing facility services, 
regardless of the payment source. Even though a person may not 
be present for a whole 24-hour period on the day of admission or 
day of death, such day will be considered a patient day. 

(8) "Provider" means a nursing facility that meets the 
provider participation requirements specified in [RULE XX] . 

(9) "Resident" means a person admitted to the provider's 
facility who has been present in the facility for at least one 
24-hour period. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XX INSTITUTIONS FOR MENTAL DISEASES. PROVIDER 
PARTICIPATION REQUIREMENTS (1) An institution for mental 
diseases, as a condition of participation in the Montana 
medicaid program, must be a nursing facility that meets the 
following requirements: 

(a) complies with the requirements set forth at ARM 
46.12.1223 for medicaid nursing facility service providers; 

(b) has been determined by the department, in accordance 
with [RULE XIX], to be an institution for mental diseases; 

(c) complies with ARM 46.12.1265 regarding utilization 
review and quality of care for nursing facilities; and 

(d) enters into and maintains a written agreement with the 
department that specifies the respective responsibilities of the 
department and the provider including arrangements for: 

(i) joint planning between the parties to the agreement; 
(ii) development of alternative methods of care; 
(iii) permission for immediate readmission to the 

institution when the recipient's need for readmission has been 
determined to be medically necessary; 

( i v) access by the department to the recipient, the 
recipient's records and the facility; 

(v) recording, reporting and exchanging medical and social 
information about recipients; and 

(vi) other procedures necessary to carry out the 
agreement. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

8-4/22/99 MAR Notice No. 37-120 



-737-

RULE XXI INSTITUTIONS FOR MENTAL DISEASES, INDiviDUAL 
TREAIMENT PLANS (1) Institutions for mental diseases providing 
services under these rules must provide for and maintain 
recorded individual plans of treatment and care to ensure that 
institutional care maintains the recipient at, or restores the 
recipient . to, the greatest possible degree of health and 
independent functioning. The plans must include: 

(a) an initial review of the recipient's medical, 
psychiatric and social needs within 30 days after the date of 
admission; 

(b) periodic review of the recipient's medical, 
psychiatric and social needs; 

(c) a determination at least every 90 days of the 
recipient's need for continued institutional care and for 
alternative care arrangements; 

(d) appropriate medical treatment in the institution; and 
(e) appropriate social services. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XXII INSTITUTION FOR MENTAL DIS&ASES. 
REIMBURSEMENT (1) The Montana medicaid program will not 
reimburse for services provided in institutions for mental 
diseases, except: 

(a) as provided in [RULE XII] through (RULE XVII] for 
medicaid recipients under age 21 receiving services in 
residential treatment facilities; or 

(b) as provided in this rule for medicaid recipients age 
65 or over receiving nursing facility services in a nursing 
facility that the department has determined to be an institution 
for mental diseases under [RULE XIX] . 

( 2) For nursing facility services provided to medicaid 
recipients age 65 years or over in an institution for mental 
diseases, the Montana medicaid program will pay a provider: 

(a) for each patient day, an interim per diem rate, as 
specified in (3), minus the amount of the medicaid recipient's 
patient contribution; and 

(b) additional reimbursement for separately billable items 
as provided in (4). 

(3) The final per diem payment rate for: 
(a) the nursing facility at Montana state hospital is 

$325.00; and 
(b) the Montana mental health nursing care center at 

Lewistown is $150.00 for high acuity patients and $100.00 for 
low acuity patients. 

(4) Separately billable items are those items specified in 
ARM 46.12.1245 and are reimbursable by medicaid according to the 
provisions of ARM 46.12.1245. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101 and 53-6-113, MCA 
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RULE XXIII INSTITUTIONS FOR MENTAL DISEASES. BILLING AND 
PAYMENT (1) Providers must bill for all services and supplies 
in accordance with the provisions of ARM 46.12.303. The 
department will pay a provider on a monthly basis the amount 
determined in accordance with these rules upon receipt of an 
appropriate billing which reports the number of patient days 
provided to authorized medicaid recipients during the billing 
period. 

AUTH: 53·6-113, MCA 
IMP: 53·2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XXIV INSTITUIIONS FOR MENTAL DISEASES. ADMINISTRATIVE 
REVIEW AND FAIR HEARING PROCEDURES (1) Providers may appeal 
adverse determinations by the department through the 
administrative review and fair hearing procedures specified in 
ARM 46.12.1268. 

AUTH: 2-4-201 and 53-6-113, MCA 
IMP: 2-4-201, 53-2-201, 53-6-101, 53-6-111 and 53-6-113, 

MCA 

RULE XXV CASE MANAGEMENT SERVICES FOR ADULTS WITH SEVERE 
DISABLING MENTAL ILLNESS, ELIGIBILITY ( 1) Case management 
services are available under [Rules XXV through XXX] only to 
adults (age 18 or over) with severe disabling mental illness. 

( 2) "severe disabling mental illness" means with respect 
to a person who is 18 or more years of age that the person: 

(a) presents an imminent risk of suicide as determined by 
a licensed mental health professional; or 

(b) meets the requirements that: 
(i) the person has a severe mental illness as indicated 

by: 
(A) medication is necessary to control the symptoms of 

mental illness; 
(B) the person has a DSM-IV diagnosis of schizophrenic 

disorder (295); other psychotic disorder (295.40, 295.70, 297.1, 
297.3, 298.9, 293.81, 293.82); mood disorder (296.2x, 296.3x, 
296.40, 296.4x, 296.5x, 296.6x, 296.7, 296.80, 296.89, 296.90, 
301.13, 193.83); amnestic disorder (294.0, 294.8); disorder due 
to a general medical condition (310.1); or pervasive 
developmental disorder not otherwise specified (299.80) when not 
accompanied by mental retardation; or 

(C) the person has a DSM-IV diagnosis of personality 
disorder (301.00, 301.20, 301.22, 301.4, 301.50, 301.6, 301.81, 
301.82, 301.83, or 301.90) which causes the person to be unable 
to work competitively on a full-time basis or to be unable to 
maintain a residence without assistance and support by family or 
a public agency; and 

(ii) the person has ongoing functioning difficulties 
because of the mental illness, as indicated by one of the 
following: 

(A) medication is necessary to control the symptoms of 
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mental illness; 
(B) the person is unemployed or does not work in a full­

time competitive situation because of mental illness; 
(C) the person receives SSI or SSDI payments due to mental 

illness; or 
(D) the person maintains or could maintain a living 

arrangement only with the ongoing supervision and assistance of 
family or a public agency. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101, MCA 

RULE XXVI CASE MANAGEMENT SERVICES FOR ADULTS WITH SEVERE 
DISABLING MENTAL ILLNESS. DEFINITIONS (1) "Assessment" means 
an integrated examination of the client's strengths, status, 
aspirations, needs and goals in the life domains of residence, 
health, vocation, education, community participation, leisure 
time and economics. 

(2) "Assistance in daily living" means the ongoing 
monitoring of how a client is coping with life on a day-to-day 
basis and the activities a case manager performs which support 
a client in daily life. Assistance with daily living skills 
includes, but is not limited to, assistance with shopping, 
monitoring symptoms related to medications, assistance with 
budgeting, teaching use of public transportation, monitoring and 
tutoring with regard to health maintenance, and monitoring 
contact with the family members. 

(3) "Case planning" means the development of a written 
individualized case management plan by the case manager and the 
client. 

(4) "Coordination, referral, and advocacy" means providing 
access to and mobilizing resources to meet the needs of a 
client. This may include but is not limited to: 

(a) advocating on behalf of a client with a local human 
services system, the social security system, the disability 
determination unit, judges, etc.; 

(b) making appropriate referrals, including to advocacy 
organizations and service providers, and insuring that needed 
services are provided; and 

(c) intervening on behalf of a client who otherwise could 
not negotiate or access complex systems without assistance and 
support. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101, MeA 

RULE XXVII CASE MANAGEMENT SERVICES FOR APUUTS WITH SEVERE 
DISABLING MENTAL ILLNESS. SERVICE CQVERAGE (1) Case management 
services for adults with severe and disabling mental illness 
include: 

(a) 
(b) 
(c) 

assessment; 
case planning; 
assistance in daily living; and 
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(d) coordination, referral and advocacy. 
( 2) Intensive case management services for adults with 

severe disabling mental illness are case management services 
provided by a licensed mental health center in accordance with 
these rules and the provisions of Title 50, chapter 5, part 2, 
MCA. 

(3) Care coordination case management services for adults 
with severe disabling mental illness are case management 
services provided in accordance with these rules by a licensed 
mental health center or a practitioner. 

(a) For purposes of [Rules XXV through XXX], a 
practitioner is a physician, mid-level practitioner, licensed 
clinical psychologist, licensed clinical social worker or 
licensed professional counselor. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101, MCA 

RULE XXVIII CASE MANAGEMENT SERVICES FOR ADULTS WITH 
SEYERE DISABLING MENIAL ILLNESS. SERVICE REQUIREMENTS (1) Case 
management services must be supported by narrative documentation 
of all services provided. 

(2) Intensive case management services for adults with 
severe disabling mental illness must be provided according to a 
case management plan which must: 

(a) be developed jointly by the case manager and the 
client; 

(b) identify measurable objectives; 
(c) specify strategies to achieve defined objectives; 
(d) identify agencies and contacts which will assist in 

meeting the objectives; and 
(e) identify natural and community supports to be utilized 

and developed. 
(3) Objectives in an intensive case management plan must 

have an identified date of review no more than 90 days after the 
plan date. Plans will be revised to reflect changes in client 
goals and needs, and the services provided to the client. 

(4) Intensive case management services for adults with 
severe disabling mental illness must be provided by an 
individual case manager with a case load of no more than 22 
clients at any given time. 

(5) Intensive case management services for adults with 
severe disabling mental illness must be delivered in accordance 
with the individual recipient's needs, but in all cases must 
include at least three face-to-face contacts with the client per 
calendar month. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101, MCA 

RULE XXIX CASE MANAGEMENT SERVICES FOR ADULTS WITH SEVERE 
DISABLING MENTAL ILLNESS. PROVIDER REQUIREMENTS ( 1) These 
requirements are in addition to those requirements contained in 
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rules generally applicable to medicaid providers. 
(2) Intensive case management services for adults with 

severe disabling mental illness must be provided by a licensed 
mental health center enrolled in the Montana medicaid program as 
a case management services provider. 

(3) Care coordination case management services for adults 
with severe disabling mental illness must be provided by either 
a licensed mental health center or a practitioner, as defined in 
(RULE XXVII), enrolled in the Montana medicaid program as a case 
management services provider. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XXX CASE MANAGEMENT SERVICES FOR ADULTS WITH SEVERE 
DISABLING MENTAL ILLNESS. REIMBURSEMENT (1) Intensive case 
management services for adults with severe disabling mental 
illness will be reimbursed on a case rate per month basis as 
provided in this rule. For purposes of this rule, a month is a 
calendar month, regardless of the variation in the number of 
days in each calendar month. 

(2) For intensive case management services for adults with 
severe disabling mental illness, the provider may bill: 

(a) the full monthly rate for: 
(i) recipients admitted and served beginning prior to the 

15th day of the calendar month and throughout the remainder of 
the calendar month; or 

(ii) recipients admitted and served from the beginning of 
the month and discharged on or after the 15th of the month; or 

(b) one-half the monthly rate for: 
( i) recipients admitted and served beginning on or after 

the 15th day of the calendar month and throughout the remainder 
of the calendar month; or 

(ii) recipients admitted and served from the beginning of 
the month and discharged prior to the 15th of the month. 

(3) Care coordination case management services for adults 
with severe disabling mental illness will be reimbursed on a fee 
per unit of service basis. For purposes of this rule, a unit of 
service is a period of 15 minutes. 

(a) Medicaid reimbursement for care coordination case 
management services for adults with severe disabling mental 
illness is limited to a total of 4 hours (16 units of service) 
per calendar month. 

(b) Group care coordination services must include a 
minimum of 4 participants per group. 

(4) The department will pay the lower of the following for 
case management services for adults with severe disabling mental 
illness: 

(a) the provider's actual submitted charge for services; 
or 

(b) the department fee schedule contained in this rule. 
( 5) The fee schedule for case management services for 

adults with severe disabling mental illness is the following: 
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(a) for intensive case management services for adults with 
severe disabling mental illness, $224.09 per month per 
recipient; and 

(b) for care coordination case management services for 
adults with severe disabling mental illness: 

( i) for individual care coordination services, $8.50 per 
15-minute unit of service; and 

(ii) for group care coordination services, $2.50 per IS­
minute unit of service per participant. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101, MCA 

RQLE XXXI. CASE MANAGEMENT SERVICES FOR YOUTH WITH SERIOUS 
EMOTIONAL DISIURBANCE. ELIGIBILITY (1) Case management 
services are available under [Rules XXXI through XXXVII] only to 
youth with serious emotional disturbance. 

(2) "Serious emotional disturbance (SED)" means with 
respect to a youth that the youth meets the requirements of 
(2) (a), (b) or (c), and meets the requirements of (2) (d): 

(a) is identified as having an emotional disturbance as 
defined in 20-7-401(8), MCA witn respect to which the youth is 
currently receiving special education services; 

(b) presents an imminent risk of suicide as determined by 
a licensed mental health professional; or 

(c) meets all of the following 3 requirements: 
(i) the youth demonstrates a need for specialized services 

to address serious problems related to emotional disturbance in 
at least 2 of the 4 areas of family relationships, peer 
relationships, school performance, and delinquent behavior; 

(ii) the youth has been determined by a licensed mental 
health professional as having a mental disorder with a primary 
diagnosis falling within one of the following DSM-IV (or 
successor) classifications when applied to the youth's current 
presentation (current means within the past 12 calendar months 
unless otherwise specified in the DSM-IV) and the diagnosis has 
a severity specifier of moderate or severe: attention 
deficit/hyperactivity disorder (314.00, 314.01, 314.9); 
childhood schizophrenia (295.10, 295.20, 295.30, 295.60, 
295.90); oppositional defiant disorder (313.81); pervasive 
developmental disorder not otherwise specified (299.80); 
separation anxiety disorder (309.21); reactive attachment 
disorder of infancy or early childhood (313.89); schizo 
affective disorder (295.70); mood disorders (296.0x, 296.2x, 
296.3x, 296.4x, 296.5x, 296.6x, 296.7, 296.80, 296.89, 296.90); 
psychotic disorder not otherwise specified (298.9); dysthymic 
disorder (300.4); depressive disorder not otherwise specified 
(311); cyclothymic disorder (301.13); generalized anxiety 
disorder (overanxious disorder) (300.02); posttraumatic stress 
disorder (chronic) (309.81); dissociative identity disorder 
(300.14); sexual and gender identity disorder (302.2, 302.3, 
302.4, 302.6, 302.82, 302.83, 302.84, 302.85, 302.89); anorexia 
nervosa (severe) (307.1); bulimia nervosa (severe) (307.51); 
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kleptomania (312.32); pyromania (312.33); 
(312. 39); intermittent explosive disorder 
personality disorder (301.4, 301.5, 301.81); or 
(312.8) when accompanied by at least one of the 
above; and 

trichotillomania 
(312.34); and 

conduct disorder 
diagnoses listed 

(iii) for a period of at least 6 months (or for a 
predicted period over 6 months), the youth consistently and 
persistently: 

(A) has failed to establish or maintain interpersonal 
relationships appropriate to the youth's developmental stage 
and cultural environment; 

(B) has displayed behavior inappropriate to the youth's 
developmental stage and culture; 

(C) has failed to demonstrate a range of emotion or mood 
appropriate to the youth's developmental stage and culture; 

(D) has displayed disruptive behavior sufficient to lead 
to isolation in or from school, home, therapeutic or recreation 
settings; or 

(E) has displayed behavior considered seriously 
detrimental to the youth's growth, development or welfare, or to 
the safety or welfare of others; and 

(d) Unless behavior results from emotional disturbance or 
a youth is dually diagnosed, a youth does not meet the 
definition of serious emotional disturbance if the youth has a 
primary problem of: 

(i) developmental disability; 
(ii) substance abuse or chemical dependency; 
(iii) sexual or physical abuse victimization; or 
(iv) character and personality disorders characterized by 

lifelong and deeply ingrained anti-social behavior patterns 
including sexual behaviors which are abnormal and prohibited by 
statute. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101, MCA 

RULE XXXII CASE MANAGEMENT SERVICES FOR YOUTH WITH SERIOUS 
EMOTIONAL DISTURBANCE. DEFINITIONS (1) "Assessment" means the 
act of identifying the resources and services needed to carry 
out the therapeutic case plan. Assessment includes identifying 
the strengths, abilities, potentials, skills and aspirations of 
the client and the client's family. This is not a psychiatric, 
medical or other specialized evaluation which is traditionally 
completed by other qualified professionals. Assessment enables 
the case manager to determine the nature and extent of 
brokering, coordination, transportation and advocacy needed. 

( 2) "Assistance in daily living" means the ongoing 
monitoring of how a client is coping with life on a day-to-day 
basis and the provision of assistance by a case manager which 
supports a client in daily life. Assistance with daily living 
skills includes but is not limited to: 

(a) assistance with shopping and budgeting; 
(b) teaching use of public transportation and other 
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resources; 
(c) monitoring and tutoring with regard to health 

maintenance; and 
(d) monitoring contact with family members. 
(3) "Case planning" means the development of a written 

individualized case management plan for the client which is 
arrived at by the case manager with the participation of: 

(a) the parent, legal guardian, or the surrogate parent; 
(b) the client advocate; 
(c) the client; and 
(d) the client's service providers. 
(4) "Coordination, referral and advocacy" means providing 

access to and mobilizing resources to meet the needs of the 
client. This may include but is not limited to: 

(a) monitoring and assessing the impact of services being 
provided; 

(b) identifying services included in the case plan that 
are not currently being provided, and the reasons the services 
are not being provided; 

(c) ensuring that services identified in the case plan are 
provided; 

(d) making appropriate referrals, including to advocacy 
organizations and service providers; 

(e) enhancing parent or surrogate parent involvement in 
the planning and delivery of services for a client; 

(f) empowering the client to speak or act on the client's 
own behalf when possible; and 

(g) speaking or acting on the client's behalf when the 
client or others are unable to carry out this role. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101, MCA 

RULE XXXI I I CASE MANAGEMENT SERVICES fOR YOUTH WITH 
SERIOUS EMOTIONAL DISTURBANCE. SERVICE COVERAGE ( 1) Case 
management services for youth with serious emotional disturbance 
include: 

(a) assessment; 
(b) case planning; 
(c) assistance in daily living; and 
(d) coordination, referral and advocacy. 
(2) Intensive case management services for youth with 

serious emotiortal disturbance are case management services 
provided by a licensed mental health center in accordance with 
these rules and the provisions of Title 50, chapter 5, part 2, 
MCA, and implementing rules. 

{3) Care coordination case management services for youth 
with serious emotional disturbance are case management services 
provided in accordance with these rules by a licensed mental 
health center or a practitioner. 

(a) For purposes of [Rules XXXI through XXXVII), a 
practitioner is a physician, mid-level practitioner, licensed 
clinical psychologist, licensed clinical social worker or 
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licensed professional counselor. 

AUTH: Sec. 53-2-~01 and 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

RULE XXXIV CA$E MANAGEMENT SERVICES FOR YOUTH WITH SERIOUS 
EMOTIONAL DISTURBANCE. SERVICE REQUIREMENTS (1) Case 
management services for youth with serious emotional disturbance 
must be supported by narrative documentation of all services 
provided. 

(2) Intensive case management services for youth with 
serious emotional disturbance must be provided according to a 
case management plan which must: 

(a) identify and define measurable objectives for the 
client and the client's family; 

(b) include an objective to serve the client in the least 
restrictive and most culturally appropriate therapeutic 
environment possible for the client which is also directed 
toward facilitating preservation of the client in the family 
unit, or preventing out-of-community placement or facilitating 
the client's return from acute or residential psychiatric care; 

(c) specify strategies for achieving defined objectives; 
(d) identify the strengths and potentials of the client 

and the client's family which will be a base upon which 
coordinated services will be provided; 

(e) identify agencies, service providers and contacts 
which will assist in achieving the defined objectives and 
specify how they will assist; 

(f) identify natural, family and community supports to be 
utilized and developed in achieving the defined objectives; 

(g) identify the role and duties of the client, the parent 
or the surrogate parent and all participants in the delivery of 
a comprehensive and coordinated service to the client and the 
client's family; and 

(h) specify monitoring procedures and time frames. 
(3) Objectives in a case management plan must have an 

identified date of review no more than every 90 days after the 
plan date. Plans must be kept current and revised to reflect 
changes in client goals and needs, the services provided to the 
client, and provider changes of responsibility. 

(4) Intensive case management services for youth with 
serious emotional disturbance must be provided by an individual 
case manager with a case load of no more than 20 clients at any 
given time. 

( 5) Intensive case management services for youth with 
serious emotional disturbance must be delivered in accordance 
with the individual recipient's needs, but in all cases must 
include at least three face-to-face contacts with the client per 
calendar month. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 
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RULE XXXV CASE MANAGEMENT SERVICES FOR YOUTH WITH SERIOUS 
EMOTIONAL DISTURBANCE. PROVIDER REQUIREMENTS (1) These 
requirements are in addition to those contained in provisions 
generally applicable to medicaid providers. 

(2) Intensive case management services for youth with 
serious emotional disturbance must be provided by a licensed 
mental health center enrolled in the Montana medicaid program as 
a case management services provider. 

(3) Care coordination case management services for youth 
with serious emotional disturbance must be provided by either a 
licensed mental health center or a practitioner, as defined in 
[RULE XXXIII], enrolled in the Montana medicaid program as a 
case management services provider. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-201, 53~6~101, 53-6-111 and 53-6-113, MCA 

RULE XXXVI CASE MANAGEMENT SERVICES FOR YOUTH WITH SERIOUS 
EMOTIONAL DISTURBANCE. GEOGRAPHICAL COVERAGE (1) Case 
management services for youth with serious emotional disturbance 
are available on a statewide basis. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

RULE XXXVII CASE MANAGEMENT SERVICES FOR YOUTH WITH 
SERIOUS EMOTIONAL DISTURBANCE, REIMBURSEMENT (1) Intensive 
case management services for youth with serious emotional 
disturbance will be reimbursed on a case rate per month basis as 
provided in this rule. For purposes of this rule, a month is a 
calendar month, regardless of the variation in the number of 
days in each calendar month. 

(2) For intensive case management services for youth with 
serious emotional disturbance, the provider may bill: 

(a) the full monthly rate for: 
(i) recipients admitted and served beginning prior to the 

15th day of the calendar month and throughout the remainder of 
the calendar month; or 

(ii) recipients admitted and served from the beginning of 
the month and discharged on or after the 15th of the month; or 

(b) one-half the monthly rate for: 
(i) recipients admitted and served beginning on or after 

the 15th day of the calendar month and throughout the remainder 
of the calendar month; or 

(iil recipients admitted and served from the beginning of 
the month and discharged prior to the 15th of the month. 

(3) Care coordination case management services for youth 
with serious emotional disturbance will be reimbursed on a fee 
per unit of service basis. .For purposes of this rule, a unit of 
service is a period of 15 minutes. 

(a) Medicaid reimbursement for care coordination case 
management services for youth with serious emotional disturbance 
is limited to a total of 4 hours (16 units of service) per 
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calendar month. 
(b) Group care coordination services must include a 

minimum of 4 participants per group. 
(4) The department will pay the lower of the following for 

case management services for youth with serious emotional 
disturbance: 

(a) the provider's actual submitted charge for services; 
or 

(b) the department fee schedule contained in this rule. 
( 5 J The fee schedule for case management services for 

youth with serious emotional disturbance is the following: 
(a) for intensive case management services for youth with 

serious emotional disturbance, $246.50 per month per recipient; 
and 

(b) for care coordination case management services for 
youth with serious emotional disturbance: 

(i) for individual care coordination services, $8.50 per 
15-minute unit of service; and 

(ii) for group care coordination services, $2.50 per 15-
minute unit of service per participant. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-113, MCA 

Rule XXXVIII MENTAL HEALTH CENTER SERVICES. DEFINITIONS 
(1) ''Adult" means a person who is not a child or adolescent 

as defined in this rule. 
(2) "Adult day treatment" means a program which provides, 

in accordance with mental health center license requirements, a 
variety of mental health services to adults with a mental 
illness. 

(3) "Child or adolescent" means a person 17 years of age 
and younger, and a person who is older as long as the person 
remains in secondary school. 

(4) "Child and adolescent day treatment" means a program 
which provides, in accordance with mental health center license 
requi.rements, an integrated set of mental health, education and 
family intervention services to children or adolescents with 
severe emotional disturbance. 

(5) •community-based psychiatric rehabilitation and 
support• means service in home, school, workplace, and community 
setting for adults with severe and disabling mental illness and 
youth with severe emotional disturbance. Services are provided 
by trained mental health personnel under the direction of 
licensed professionals and are designed to assist individuals in 
developing the skills, behaviors, and emotional stability 
necessary to live successfully in the community. 

(6) "Crisis intervention services" means a program which 
provides, in accordance with mental health center license 
requirements, emergency short term 24-hour care, treatment and 
supervision in a crisis intervention stabilization facility for 
persons age 18 or older with mental illness experiencing a 
mental health crisis. 
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(7) "Day treatment services" means adult day treatment 
services and child and adolescent day treatment services. 

(8) "Foster care for mentally ill adults" means a 
supervised living environment in a licensed foster home with 
support services by mental health professionals. 

(9) "Mental health center services" means child and 
adolescent day treatment services, adult day treatment services, 
community-based psychiatric rehabilitation and support, multi­
disciplinary discharge treatment planning and the therapeutic 
component of crisis intervention services, foster care for 
mentally ill adults and mental health group home services, as 
defined in these rules. 

(10) "Mental health group home services" means a supported 
living environment provided under a group home endorsed mental 
health center license and proyiding independent living and 
social skills development services. 

( 11) "Multi -disciplinary discharge treatment planning" 
means a formal meeting to develop an aftercare treatment plan 
which will enable an individual in an institution for mental 
disease or residential treatment center to access community­
based services. 

(12) "Practitioner" means a physician, mid-level 
practitioner, licensed clinical psychologist, licensed clinical 
social worker or licensed professional counselor. 

(13) "Practitioner services" means services provided by a 
practitioner which could be covered and reimbursed by the 
Montana medicaid program if the individual practitioner were 
enrolled in the program and provided the services according to 
applicable medicaid requirements. 

( 14) "Treatment day" means a calendar day, including 
night, daytime or evening, during which a patient is present at 
the provider's facility and receiving services according to 
applicable requirements. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XXXIX MENTAL HEALTH CENTER SERVICES. REQUIREMENTS 
(1) These requirements are in addition to those 

requirements contained in rules generally applicable to medicaid 
providers. 

(2) Mental health center services may be provided only by 
a facility which is licensed as a mental health center by the 
department in accordance with the provisions of Title so, 
chapter 5, part 2, MCA, and implementing administrative rules. 

(3) Mental health center services must be provided by, or 
under the direction of a licensed physician. 

(4) Mental health center services must be provided to a 
recipient in accordance with an individualized treatment plan 
developed and maintained in accordance with license 
requirements. 

(5) In addition to the clinical records required by mental 
health center license rules, the provider must maintain for day 
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treatment services the records required by ARM 46.12.308, which 
shall include but are not limited to documentation of the 
recipient's attendance for the required period of time for the 
service billed and daily notes concerning the recipient's 
participation and progress in the treatment program. 

(6) For purposes of medicaid billing and reimbursement of 
day treatment services: 

(a) a full day requires that the recipient has attended 
the day treatment program for a minimum of 5 hours during the 
treatment day; and 

(b) a half day requires that the recipient has attended 
the day treatment program for a minimum of 3 hours during the 
treatment day. 

(7) For purposes of meeting the minimum hours required in 
(6) (a) and (6) (b), the provider may not include time during 
which the recipient is receiving practitioner services which are 
actually billed separately as practitioner services as permitted 
under [Rule XL] . 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: 

RULE 
( 1) 

medicaid 
(a) 
(b) 
(c) 

support; 

Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

XL MENTAL HEALTH CENTER SERVICES. COVERED SERVICES 
Mental health center services, covered by the 

program, include the following: 
adult day treatment services; 
child and adolescent day treatment services; 

community-based psychiatric rehabilitation and 

(d) multi-disciplinary discharge treatment planning; 
(e) the therapeutic component of: 
(i) crisis intervention services; 
{ii) foster care for mentally ill adults; and 
(iii) mental health group home services. 
(2) Adult day treatment services and child and adolescent 

day treatment services are limited to a combined total of 15 
treatment days per month for an adult and 20 treatment days per 
month for a child or adolescent. Medicaid will not cover or 
reimburse day treatment services in excess of these limits. 

(3) The therapeutic component of crisis intervention 
services includes all crisis intervention services provided by 
the mental health center and, except as provided in (5) (a), its 
staff, but does not include room and board. 

(4) A mental health center may provide case management 
services for youth with serious emotional disturbance and adults 
with severe disabling mental illness if enrolled as a provider 
of such services and in accordance with the requirement of 
medicaid rules applicable to those service categories. Case 
management services will be reimbursed only to the extent 
allowable and according to the medicaid rules applicable to the 
particular category of service. 

(5) Mental health center services do not include 
practitioner services, except as specifically provided by and in 
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accordance with the requirements of these rules. Except as 
provided by these rules, practitioner services may be covered 
and reimbursed by medicaid only if the practitioner is enrolled 
as a provider and according to the medicaid rules and 
requirements applicable to the practitioner's category of 
service. 

(a) Mental health center services may include practitioner 
services provided according to mental health center license 
requirements as part of mental health center services. To the 
extent otherwise permitted by applicable medicaid rules, such 
practitioner services may be billed by the mental health center 
provider as mental health center services or by the practitioner 
under the applicable medicaid category of service, but may not 
be billed as both mental health center services and practitioner 
services. 

(b) Mental health center services, covered by the 
medicaid program, include the medical director component of a 
physician's services to the mental health center, but do not 
include the professional component of physician services covered 
in ARM 46.12. 2001 through 46.12. 2003. The professional 
component of physician services may be billed according to the 
provisions of (5) (a) or ARM 46.12.2001 through 46.12.2003. 

(6) To the extent provided as part of mental health center 
services in accordance with (5) (a): 

(a) family counseling is covered as a mental health center 
service only if medically necessary for the treatment of the 
medicaid eligible family member who is involved in the family 
therapy; and 

(b) individual therapy includes diagnostic interviews 
where testing instruments are not used. 

(7) Practitioner services provided in a hospital on an 
inpatient basis that are covered by medicaid as part of the 
diagnosis related group (DRG) payment under ARM 46.12.505 are 
not reimbursable as mental health center services. These 
noncovered services include: 

(a) practitioner services provided by practitioners who 
are staff of a mental health center which has a contract with a 
hospital involving consideration; 

(b) services provided for purposes of discharge planning 
as required by 42 CFR Part 482.43; and 

(c) services including but not limited to group therapy, 
that are required as a part of hospital licensure or 
certification. 

(8) Mental health center services do not include community 
living support services, transitional living services or 
services provided by telephone. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

RULE XLI MENTAL HEALTH CENTER SERVICES. REIMBURSEMENT 
(1) Medicaid reimbursement for mental health center 

services shall be the lowest of: 
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(a) the provider's actual (submitted) for the 
service; 

charge 

(b) the amount allowed by medicare (for services covered 
by medicare); or 

(c) the department's medicaid fee for the service as 
specified in (2). 

are: 
(2) The medicaid fees for mental health center services 

(a) for adult day treatment services: 
(i) $38.25 per treatment day for a full day; or 
(ii) $22.95 per treatment day for a half day; 
(b) for child and adolescent day treatment services: 
(i) $59.75 per treatment day for a full day; or 
(ii) $35.85 per treatment day for a half day; 
(c) for community-based psychiatric rehabilitation and 

support, $20.00 per hour; 
(d) for multi-disciplinary discharge treatment planning 

(50-60 minutes), $150.00 per meeting, including all 
participants; and 

(e) for the therapeutic component of: 
(i) crisis intervention services, $200.00 per treatment 

day, exclusive of room and board; 
(ii) foster care for mentally ill adults, $40.00 per 

treatment day, exclusive of room and board; and 
(iii) mental health group home services, $55.00 per 

treatment day, exclusive of room and board. 
(3) For day treatment and crisis intervention services, 

medicaid will not reimburse a mental health center provider for 
more than one fee per treatment day per recipient. This 
subsection does not apply to practitioner services to the extent 
such services are separately billed in accordance with these 
rules. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-6-101 and 53-6-113, MCA 

3. The rules as proposed 
follows. Matter to be added is 
deleted is interlined. 

to be amended provide as 
underlined. Matter to be 

37.37.105 THERAPEUTIC YOUTH GROUP HOME, APPLICABILITY AND 
PARTICIPATION (1) ARM Title 37, chapter 37, subchapter 1 
applies to services that the department, in its discretion, 
elects to provide to a youth through a contract between the 
provider and the department outside the Montana medicaid program 
provided under ARM Title 46, chapter 12 or the mental health 
services plan ffiana~ea ea~e rre~ram provided under ARM 46.28.183 
t:firett~h i6. 28.126 Title 46, chapter 20. These n.tles de This 
subchapter does not entitle a youth to any of the services 
described in this subchapter. 

(2) remains the same. 

AUTH: Sec. 41-3-1103, 52-1-103 and 52-2-111, MCA 
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IMP: Sec. 41-3-1103, 41-3-1122, 41-3-1105 and 52-1-103, 
MCA 

37.37.303 THERAPEUTIC FAMILY CARE. COMPLIANCE WITH 
APPLICABLE REQUIREMENTS (1) Title 37, chapter 37, subchapter 
3 applies to services that the department, in its discretion, 
elects to provide to a youth through a contract between the 
provider and the department outside the Montana medicaid program 
provided in ARM Title 46. chapter 12 or the mental health 
services plan mana~ea ea~e ~~e9ram provided under ARM ~6.29.193 
thre1:1~h 4 6. 28. 126 Title 46. chapter 20. 'Fhese r1:1les ae This 
subchapter does not entitle a youth to any of the services 
described in this subchapter. 

(2) remains the same. 

AUTH: Sec. 41-3-1103, 52-1-103 and 52-2-111, MCA 
IMP: Sec. 41-3-1103, 41-3-1122, 41-3-1105 and 52-1-103, 

MCA 

46.2.202 OPPORTUNITY FOR HEARING (1) through (2) (a) 
remain the same. 

(3) Nursing facilities and institutions for mental disease 
contesting adverse department actions, other than medical 
assistance providers appealing eligibility determinations as a 
real party in interest, shall be granted the right to a hearing 
as provided in ARM 46.12.1268. 

(4) Medical assistance providers of residential treatment 
services for individuals under age 21. inpatient hospital 
services, outpatient hospital services, swing-bed hospital 
services, federally qualified health center services and case 
management services for high risk pregnant women contesting 
adverse department actions, other than medical assistance 
providers appealing eligibility determinations as a real party 
in interest, shall be granted the right to a hearing as provided 
in ARM 46.12.509A. 

(5) and (6) remain the same. 

AUTH: Sec. 2-4-201, 41-3-1142, 53-2-201, 53-2-606, 53-2-
803, 53-3-102, 53-4-111, 53-4-212, 53-4-403, 53-4-503, 53-5-304, 
53-6-111, 53-6-113, 53-7-102 and 53-20-305, MCA 

IMP: Sec. 2-4-201, 41-3-1103, 53-2-201, 53-2-306, 
53-2-606, 53-2-801, 53-4-112, 53-4-404, 53-4-503, 53-4-513, 53-
5-304, 53-6-111, 53-6-113 and 53-20-305, MCA 

46.12.202 SELECTION OF PROVIDER (1) Except as otherwise 
provided in ARM Title 46, chapter 12 or Aim 46.28.193 thre1:1~h 
46.28.126 any individual eligible for medical assistance may 
obtain the services available from any institution, agency, 
pharmacy, or practitioner, qualified to perform such services 
and participating under the program, including an organization 
which provides these services or arranges for their availability 
on a prepayment basis. 
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AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-116 and 53-6-132, MCA 

46.12.204 RECIPIENT REQUIREMENTS. COPAYMENTS (1) Except 
as provided in (2) through (4) er AR!I 46.29.129, each recipient 
must pay to the provider the following copayments not to exceed 
the cost of the service: 

(1) (a) through (1) (i) remain the same. 
(j) clinic services, other than public health clinic 

service~. $1.00 per visit; 
(k) public health clinic services, $ 50 per service; 
(1) (k) through (1) (t) remain the same but are renumbered 

(1) (1) through (1) (u). . 
~ lYl specialized non-emergency medical transportation 

services, $1.00 per service7L 
+H- ..l.rl chiropractor services (for qualified medicare 

beneficiaries only), $1.00 per service7L 
(x) licensed clinical psychologist services. $2. oo per 

!i!!:rvice; 
(y) licensed clinical sgs;;ial WQrker services, S2.oo Qer 

serv;i.ge; 
(z) licensed professional counselor s§:rvices, S2.oo Qer 

service; 
(aa) child and adolescent day treatment or adult day 

treatment services Qrovided by a mental health center under 
[Rule XXXVIII through Rule XLI], $1.00 12er day; and 

(ab) cQmmunity-based Qsychiatric rehabilitation and 
sUpQort services Qrovided by a mental health center under [Rule 
XXXVIII through Rule XLI], $2.00 Qer 1 hour unit of service. 

(2) through (4) remain the same. 

same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA 

46,12.501 SERVICES PROVIDED (1) through (1) (y) remain the 

(z) hospice services; afl4 
(aa) licensed clinical psychologist services; 
(ab) licensed clinical social worker services; 
(ac) licensed professional counselQr services; 
(ad) residential treatment services; 
(ae) mental health center services; 
(af) case management services; 
(ag) institutions for mental diseases for persons age 65 

and over; and 
(aa) remains the same in text but is renumbered as (ah) . 
(2) through (3) (b) (ii) remain the same. 
( 4) Re"j'arslees et aHy oefier pro. ieieH ef !:hie eh!!fl!':er, 

fliCHeal he!!lEh services, as el.eHRea iR ARI1 46.i!8.Hl3, are 
a·,.ailaele ee flleaieflid reeiflieHts oHly as fl~eviaea iH ARP4 
46.29.193 ehro~"Jh 46.29.126. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
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IMP: Sec. 53-2-201, 53-6-101, 53-6-103, 53-6-111, 53-6-
113, 53-6-131 and 53-6-141, MCA 

46.12.502 SERVICES NOT PROVIDED BY THE MEDICAID PROGRAM 
(1) through (3) (d) remain the same. 
(4) Regardless ef aH} ether rretisiefi ef this eharter, 

meHtal health sen•iees, a a deHRed ift ARt! 46.29. 183, are 
eltplieitly exehtdea frem eevera<!Je ttfiaer the llefltafia meaieaia 
pregral!l, aHa are a, ail able te meaieaid ~eeipieHts eHl'J' a a 
rre· .. iaea iH .>am 4.6.:28.183 thrett"!fh 46.29.126. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-103, 53-6-116, 53-6-

131, 53-6-141 and 53-6-402, MCA 

46.12.502A RESOURCE BASED RELATIVE VALUE SCALE (RBRVS) 
REIMBURSEMENT FOR SPECIFIED PROVIDER TYPES (1) through (2) (k) 
remain the same. 

( l) licensed clinical psychologists; 
(m) licensed clinical social workers; 
(n) licensed professional counselors; 
(2) (m) through (2) (ol remain the same in text but are 

renumbered (2) (o) through (2) (q). 
(3) through (13) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.506 OUTPATIENT HOSPITAL SERVICES, DEFINITIONS 
(1) through (4) remain the same. 
(5) "Partial hospitalization services" means partial 

hospitalization as defined in the Montana medicaid partial 
hospitalization policy (May 1995 edition) . The department 
adopts and incorporates by reference the Montana medicaid 
partial hospitalization policy !May 1995 edition) . A copy of 
the policy may be obtained through the Department of Public 
Health and Human Services. Health Policy and Services Division, 
1400 Broadway, P.O. Box 202951. Helena. MT 59620-2951. 

( 6) "Full-day partial hospitalization program" means a 
partial hospitalization program providing services at least 6 
hours per day, 5 days per week. 

Pl "Half-day partial hospitalization program" means a 
partial hospitalization program providing services for at least 
4 but less than 6 hours per day. at least 4 days per week. 

AUTH: 
IMP: 

6-141, MCA 

sec. 53-2-201 and 53-6-113, MCA; 
Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

46.12.507 OUTPATIENT HOSPITAL SERVICES. SCOPE AND 
REQUIREMENTS (1) through (2) (c) remain the same. 

(3) Outpatient hospital services are services that would 
also be covered by medicaid if provided in a non-hospital 
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setting and are limited to the following diagnostic and 
therapeutic services furnished by hospitals to outpatients: 

(a) diagnostic services, including: 
(i) the services of nurses, psych9logists and technicians; 
(3) (a) (ii) and (iii) remain the same. 
!iv) psychological tests; 
(iv) and (v) remain the same in text but are renumbered (v) 

and (vi). 
(3) (b) through (4) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: 

6-141, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

46.12.508 OUTPATIENT HOSPITAL SERVICES. REIMBURSEMENT 
(1) remains the same. 
(2) Except for the services reimbursed as provided in (3) 

through ~ l!.ll, all facilities will be reimbursed on a 
retrospective basis. Allowable costs will be determined in 
accordance with ARM 46.12.509(2) and subject to the limitations 
specified in ARM 46.12. 509 (2) (a), (b) and (c). The department 
may waive retrospective cost settlement for such facilities 
which have received interim payments totaling less than $100,000 
for inpatient and outpatient hospital services provided to 
Montana medicaid recipients in the cost reporting period, unless 
the provider requests in writing retrospective cost settlement. 
Where the department waives retrospective cost settlement, the 
provider's interim payments for the cost report period shall be 
the provider's final payment for the period. 

(2) (a) remains the same. 
(3) Except as otherwise specified in these rules, the 

following outpatient hospital services will be reimbursed under 
a prospective payment methodology for each service as described 
in (4) through ~ l1ll of this rule. 

(4) through (5) (c) (iii remain the same. 
(d) For hospital emergency room and clinic visits 

determined by the department to be unstable, the fee will be a 
stop-loss payment. If the provider's net usual and customary 
emergency room or clinic charges are more than 400% or less than 
75% of the fee specified in (5) (b), the visit is unstable and 
the net charges will be paid at the statewide cost to charge 
ratio specified in -+Hll!.ll. For purposes of the stop-loss 
provision, the provider's net emergency room or clinic charges 
are defined as total usual and customary claim charges less 
charges for laboratory, imaging, other diagnostic and any 
noncovered services. 

(5) (e) through (10) (f) remain the same. 
(111 Partial hospitalization services will be reimbursed 

on a prospective per diem rate basis as follows: 
(al The per diem rate for full-day programs, as defined in 

ARM 46.12.506. is $196 per day. 
!bl The per diem rate for half-day programs. as defined in 

ARM 46.12.506. is $147 per day. 
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(c) The per diem rates specified in (11) (al and (bl are 
bundled prospective per diem rates for full-day programs and 
half-day Programs. as defined in ARM 46.12.506. The bundled 
prospective per diem rate includes all outpatient psychiatric 
and psychological treatments and services. laboratory and 
imaging services. drugs. biologicals. supplies. equipment. 
therapies. nurses. social workers. psychologists. licensed 
professional counselors and other outpatient services. that are 
part of or incident to the partial hospitalization program, 
except as provided in (11) (d). 

(d) Subject to (dl lil, the professional component of 
physician services, including psychiatrist services. is 
separately billable according to the applicable department rules 
governing billing for physician services. 

(i) For recipients admitted to and receiving services in 
a half-day or full-day partial hospitalization program, medicaid 
reimbursement for separately billable psychiatric physician 
services is limited to one visit per week. . 

(e) All partial hospitalization services for full-day 
programs and half-day programs. as defined in ARM 46.12.506. 
require prior authorization as required in ARM 46.12.509. 

(11) remains the same in text but is renumbered (12). 

AUTH: Sec. 53-2-201 and 53-6~113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

6-141, MCA 

46.12.509 ALL HOSPITAL REIMBURSEMENT. GENERAL (1) through 
(1) (a) remain the same. 

( i) Medicaid reimbursement shall not be made unless the 
provider has obtained authorization from the department or its 
designated review organization prior to providing any of the 
following services: 

(A) inpatient psychiatric services provided in an acute 
care general hospital or a distinct part psychiatric unit of an 
acute care general hospital. as reauired by [Rule Il. 

(1) (a) (i) (A) and (B) remain the same in text but are 
renumbered (1) (a) (i) (B) and (C). 

+et lQl services related to organ transplantations covered 
under ARM 46.12.583 and 46.12.5847~ 

(E) outpatient partial hospitalization. as required by 
!Rule I]. 

( 1) (b) through (B) remain the same. 

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-113 

and 53-6-141, MCA 

46.12.509A ADMINISTRATIVE REVIEW AND FAIR HEARING PROCESS 
(1) The following administrative review and fair hearing 

process applies to providers of inpatient and outpatient 
hospital services, swing-bed hospital services, residential 
treatment services for individuals under age 21, targeted case 
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management and federally qualified health center services. 
(2) through (6) remain the same. 

AUTH: Sec. 2-4-201 and 53-6-113, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-2-606, 53-6-111, 53-6-113 

and 53-6-141, MCA 

46,p.514 EARLY AND PERIODIC SCREENING. DIAGNOSTIC AND 
TREATME~T SERVICES (EPSDT). PURPOSE AND SCOPE (1) through (5) 
remain the same. 

16) Re~ardlees e£ the flf'O'<'isieHs e£ ARII 46.12.51'1 threl:i<:Jh 
46.12.517, meHtBl health eer•iees, as defined iH ARI4 46.29.103, 
are a.-ailable to reeipiente ttfldex a<:Je 21 efll} as pre•• idee in ARP1 
46.29.193 tfirel:i~h t6.29.126. 

(7) through (9) remain the same in text but are renumbered 
(6) through (B). 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53- 2-2 01, 53-6 -101, 53-6 -111 and 53- 6- 113 , MCA 

46.12.516 EARLY AND PERIODIC SCREENING. DIAGNOSTIC 
AND TREATMENT SERVICES (EPSDT) . MEDICAL AND OTHER SERVICES 

(1) through (2) (f) (iv) remain the same. 
(g) The therapeutic portion of medically necessary 

therapeutic youth group home treatment is covered if the 
treatment is ordered by a licensed physician. licensed clinical 
psychologist. masters level licensed clinical social worker 
(MSW) or a licensed professional counselor (LPC). and prior­
authorized by the department or its designee according to the 
provisions of [Rule II . 

(i) The therapeutic portion of intensive level therapeutic 
youth group home treatment. as defined in ARM Title 37. chapters 
37 and 97. is covered if provided by a therapeutic youth group 
home licensed by the department to provide intensive level 
therapeutic youth group home services, to a recipient who meets 
medical necessity criteria in (2) (h) for placement at the 
intensive level of treatment. 

Ciil The therapeutic portion of campus based therapeutic 
youth group home treatment. as defined in ARM Title 37 ,· chapters 
37 and 97, is covered if provided by a therapeutic youth group 
home licensed by the department to provide campus based 
therapeutic youth group home services, to a recipient who meets 
medical necessity criteria in (2) (h) for placement at the campus 
based level of treatment. 

(iii) The therapeutic portion of moderate level 
therapeutic youtb group home treatment. as defined in ARM Title 
37, chapters 37 and 97. is covered if provided by a therapeutic 
youth group home licensed by the department to provide moderate 
level therapeutic youth group home services. to a recipient who 
meets medical necessity criteria in (2) (h) for placement at the 
moderate level of treatment. 

(ivl Medicaid will not reimburse for room. board, 
maintenance or any other non- therapeutic component of youth 
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group home treatment. 
(h) The therapeutic portion of therapeutic youth group 

hgme treatment is medically necessary for purpgses Qf this rule 
only if for moderate level therapeutic youth group home services 
the recipient meets at least three of the criteria in ( 2) (g) ( i) 
through (iv), for campus based level therapeutic youth group 
home services the recipient meets at least four of the criteria 
in (2) (g) (i) thrgugh (iy). and for intensive level therapeutic 
youth group home services the recipient meets at least five of 
the criteria in (2) (g) (i) through (iv). 

(i) The recipient is at risk of psychiatric hospitalizatign 
or placement in a residential treatment facility licensed by the 
department. 

(ii) The recipient has been removed from his or her home 
and has a mental or emotional disorder. the severity of which 
impairs his or her ability to function in a less restrictive 
environment. 

(iii) The recipient exhibits behavior which indicates 
disturbances of a severe or persistent nature. or is at risk of 
developing disturbances due to mental illness or a history of 
sexual, physical or emotional trauma. 

(iv) The recipient is currently placed, or has a history 
of previous placement(s), in an inpatient psychiatric hospital 
or a residential treatment facility licensed by the department 
and continues to require 24-hour supervision and treatment at a 
less restrictive level of care. 

(vl The recipient has a poor treatment prognosis in a 
level of care lower than the moderate or intensive therapeutic 
youth group home level, 

(vi) The recipient has a primary diagnosis of mental 
illness or serious emotional disturbance (SED) as defined in 
[RULE XXXII], or the recipient is both SED and developmentally 
disabled. 

(i) The therapeutic portion of medically necessary 
therapeutic family care treatment is covered for recipients with 
a primary diagnosis of SED as defined in [RULE XXXII], gr with 
both an emotional disturbance and a developmental disability, if 
the treatment is ordered by a licensed physician, licensed 
clinical psychologist. masters level licensed clinical social 
worker (MSW) or a licensed prgfessional counselor (LPC), and 
prior-authorized by the department or its designee according to 
th~ provisions of [Rule Il . 

!il The therapeutic portion of intensive level therapeutic 
family care treatment, as defined in ARM Title 37, chapters 37 
and 97. is covered if provided by a therapeutic family care 
agency licensed by the department to provide intensive level 
therapeutic family care service. to a recipient who meets the 
medical necessity criteria in (2) (j) for placement at the 
intensive level of treatment. 

(ii) The therapeutic portion of moderate level therapeutic 
family care treatment, as defined in ARM Title 37, chapters 37 
and 97, is covered if provided by a therapeutic family care 
agency licensed by the department to provide moderate level 
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therapeutic family care service, to a recipient who meets the 
medical necessity criteria in (2) <il for placement at the 
moderate level of treatment. 

(iii) Medicaid will not reimburse for room. board. 
maintenance or any other non-theraoeutic component of 
therapeutic family care treatment. 

( j J The therapeutic portion of therapeutic family care 
treatment is medically necessary for purposes of this rule only 
if for moderate level therapeutic family care services the 
recipient meets at least four of the criteria in ( 2) (g) ( i) 
through (iv). or for intensive level therapeutic family care 
services the recipient meets at least five of the criteria in 
(2) (g) (i) through (iv). 

( i J The recipient displays behaviors which indicate an 
emotional disturbance of a severe or persistent nature which 
requires more intensive treatment interventions and supervision 
than can be provided through outpatient mental health treatment. 

(iiJ The recipient has a poor treatment prognosis in a 
level of treatment lower than moderate or intensive therapeutic 
family care. 

(iii) The recipi~nt is at risk of psychiatric 
hospitalization or placement in a psychiatric residential 
treatment facility or therapeutic youth group home licensed by 
the department if therapeutic family care is not provided. 

( i v) The recipient is currently being treated or has a 
history of treatment in psychiatric hospitals, psychiatric 
residential treatment and/or therapeutic youth group homes and 
continues to require supervision and mental health treatment in 
a less restrictive level of care. 

(v) The recipient exhibits an inability to perform 
activities of daily living due to psychiatric symptoms. 

(vi) The recipient exhibits maladaptive or disruptive 
behaviors due to serious emotional disturbance and/or physical 
and/or sexual abuse. 

(2) (g) through (2) (g) (ii) remain the same in text but are 
renumbered (2) (k) through (2) (k) (ii). 

(3) remains the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.517 EARLY AND PERIODIC SCREENING. DIAGNOSTIC 
AND TREATMENT SERVICES (EPSDTJ, REIMBURSEMENT (1) through (2) 
remain the same. 

{3 J Reimbursement for the therapeutic portion of 
therapeutic youth group home treatment services is as follows: 

(a) for intensive level therapeutic youth group home 
services. $156 per patient day; or 

(b) for campus based or moderate level therapeutic youth 
group home services. $84.16 per patient day. 

{4) Reimbursement for the therapeutic portion of 
therapeutic family care treatment services is as follows: 

(a) for intensive level therapeutic family care services, 

MAR Notice No. 37-120 8-4/22/99 



$59.27 per patient day; or 
(b) for moderate level therapeutic family care services, 

$39.75 per patient day. 
(5) For purposes of {3) and (4). "patient day" means a 

whole 24-hour period that a person is present and receiving 
therapeutic youth group home or therapeutic family care 
services. Even though a person may not be present for a whole 
24-hour period. the day of admission is a patient day. The day 
of discharge is not a patient day. 

(3) and (4) remain the same in text but are renumbered (6) 
and (7). 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.570 CLINIC SERVICES, DEFINITIONS (1) "Clinic 
services" means preventive diagnostic, therapeutic, 
rehabilitative, or palliative items or services provided under 
the direction of a physician by an outpatient facility that is 
not part of a hospital, but is organized and operated to provide 
medical care to outpatients independent of a hospital. Clinic 
services may be provided in diagnostic centers, surgical centers 
and public health departments. Clinic services do not include 
mental health center services as defined in [Rule XXXVIII) . 

(2) through (6) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

46.12.1708 RURAL HEALTH CLINICS AND FEDERALLY QUALIFIED 
HEALTH CENTERS, DEFINITIONS (1) through (15) remain the same. 

(16) "Visit" means a face to face encounter between a 
clinic or center patient and a clinic or center health 
professional for the purpose of providing RHC or FQHC core or 
other ambulatory services. Encounters with more than one clinic 
or center health professional, and multiple encounters with the 
same clinic or center health professional, that take place on 
the same day and at a single location constitute a single visit, 
except when ene sf the fellewin~ eenditiens e~ist. 

+a+ after the first encounter, the patient suffers illness 
or injury requiring additional diagnosis or treatment~~ 

(el fe:E" PQ!ICs, the patieHt has a medieal visit aHa a !ftentBl 
health visit as defined in (i) and (ii) sf this s~bseetien. 

(i) Per p~~peses sf (16) (e), a "medieal oisil;" is a faee te 
faee enee11nte:E" hetw~een an FQIIC patient and an FQIIC health 
pzefessienal fez medieal se~wiees that are net mental health 
sezoiees. 

(ii) For p1:1rpeses sf (16) (e), a "mental health wieit:" is B 
faee to taee eneettntez eetw<een an FQ!IC t~atient and an FQIIC 
elinieal psyehele~ist, elinieal social werker or ether health 
p~efessional tor fflental health services. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
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IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1713 RURAL HEALTH CLINICS AND FEDERALLY QUALIFIED 
HEALTH CENTERS. SERVICE REQUIREMENTS (1) remains the same. 

(2) The Montana medicaid program will not reimburse an RHC 
or FQHC for RHC or FQHC services that are~ 

Ia) llleHt:al fieaH:h E!erdees aEI 6efiHe6 iH .''>HH 46.29.193, 
exeept as pleoi6e6 iH MU1 46.12.1725, el" 

+at services covered by a health maintenance organization 
for an enrolled recipient, as provided in ARM Title 46, chapter 
12, subchapter 48, except as provided in ARM 46.12.1725. 

(3) through (6) (b) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1902 CASE MANAGEMENT SERVICES. GENERAL ELIGIBILITY 
(1) Persons who are medicaid recipients anq are from the 

following groups are eligible for case management services: 
(a) high risk pregnant women; 
(bl adults with severe disabling mental illness; 
+at 1£1.. persons age 16 and over with developmental 

disabilities; 
(dl youth with serious emotional disturbance; 
(1) (c) and (1) (d) remain the same but are renumbered (1) (e) 

and (1) (f). 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

46.12.4810 HEALTH MAINTENANCE ORGANIZATIONS: COVERED 
SERVICES (1) through (1) (aa) remain the same. 

( 2) An HMO is not required to provide the following 
services unless the contract with the department provides 
otherwise: 

(2) (a) through (2) (o) remain the same. 
(p) mental health services provided under the Montana 

medicaid program or the mental health ~ services plan 
provided in ARM Title 46. chapter 20 fer the aia~Heses speeifiea 
ey the defiaH:ieH ef "eeoel'ed aia~Hesis" as aefiHeei at 1\Rt! 
46.29.193; 

(2) (q) through (5) remain. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116, MCA 

46.12.5007 PASSPORT TO HEALTH PROGRAM: SERVICES (1) 
through (1) (b) (xi) remain the same. 

(2) The primary care provider's authorization is not 
required for any of the following medicaid services: 

(2) (a) through (2) (g) remain the same. 
(h) mental health eeHEers center services as provided in 

ARJ! 46.29.183 t:fire'tl~R 46.28.126 [Rules XXXVIII through XLI]; 
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(2) (i) remains the same. 
(j) licensed clinical psychologists services provided in 

Arul 46.28.183 ehreH~h 46.28.126 [Rules III through Vl; 
(k) licensed clinical social work services provided in ARM 

~Er.28.183 thxeHgh 46.28.126 [Rules VI through VIII]; 
(2) (1) remains the same. 
(m) licensed professional counselor services provided in 

k~! 46.28.183 threH~h 46.28.126 [Rules IX through XI]; 
(n) through (v) remain the same. 
(w) institution for mental disease services as provided in 

ARI! 46.28.183 thxeH~h 46.28.126 [Rules XVIII through XXIV]; 
(2) (x) through (2) (y) remain the same. 
(z) case management services as defined in ARM 46.12.1901 

et seq. er as ~xeoiaed in ARI! 46.28.183 threH~h 16.28.126; 
(2) (aa) remains the same. 
(ab) admission for residential treatment services as 

provided in }~~·• 46.28.183 threH~h 46.28.126 [Rules XII through 
XVII]; 

(2) (ac) through (3) remain the same. 
(4) Nothing in this rule reduces or otherwise affects the 

requirements that must be met under ARP! 46.28.183 threu~h 
46.28.126, [Rule Il to obtain or access mental health services 
as aefi~ed provided in Affil 46.28.183 this chapter. 

AUTH: Sec. 53-2-201 and 53~6~113, MCA 
IMP: sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 

53-6-116, MCA 

46.20.103 MENTAL HEALTH Ae€B§S SERVICES PLAN. DEFINITIONS 
As used in this subchapter, unless expressly provided 

otherwise, the following definitions apply: 
(1) remains the same. 
(2) "Applicant" means an individual whe is nee a meaieai!!i 

reei~iene ana for whom the process to determine member 
eligibility has been initiated but not completed. 

(3) through (3) (c) remain the same. 
(d) the Boulder River school P1entafla ye~:~th alternath•es 

eam[5HS aHa wilaerness eem15enents, enl}' when the yeul:h has been 
~laeed iH the ~re~ram fl') the ae[5arl:meHI: er !:he I!Sftl:ana 
aepartment ef eerreel:iens; 

(3) (e) through (3) (i) remain the same. 
(4) "Covered diagnosis" means a diagnosis for which the 

mental health aeee&S services plan provides covered services to 
members, as specified in ARM 46.20.114. 

(a) Prier l:e April 1, 1999, "eeoexed dia~nesis" means fer 
an inaL iaual · .. he is meaieaia e li~ible, ene ef the ICB 9 C!! 
dia~Hesis eeaes "'""'eex ed 298.8 t}.,,e .. ~h 291. a, 291.2 thre1:1~h 
291.3, 291.5 l:hrett~h 291.9, 292.1 thxeugh 292.89, 293, 293.9 
thre1:1~h 382, 382.2, 382.4, 392.6, 382.84 threu~h 382.89, 386, 
386.8 thre1:1gh 387, 387.1 thre1:1gh 387.3, 397.46, 387.5 l:h~el:l'Jh 
312.38, 312.32 l:hreu'Jh 314.9 and 316. 

(b) Be~inning •"43ril 1, 1999, "eeoeree aiagonesis" means fer 
an htai, iclttal ~~he is meaieaia eligible efle sf the IC9 9 C!! 
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~Hagfteeie eeaee ftHI!Ieerea 1!98, 293, 293.8 threHgh 392, 382.2, 
392.4, 382.6, 381!.84 tft!'BH!Jft 382.89, 386, 386.8 tftlOH!Jh 381', 
387.1 Eft~OH!JA 387.j, 381'.46, 397.5 tft!'OH!Jft 397.88, 387.82 
threHgh 312.38, 312.32 thteHgh 314.9 aREi 316. 

-+e+ A "covered diagnosis" means fer aft iREiid,EiHal .. he is 
Rot 111eaieaia eligiele one of the ICD-9-CM diagnosis codes 
numbered :290, :293, :293.0 through 30:2, 30:2.:2, 30:2.4, 30:2.6, 
30:2.84 through 30:2.89, 306, 306.0 through 307, 307.1 through 
307.3, 307.46, 307.5 through 307.80, 307.82 through 312.30, 
312.3:2 through 314.9 and 316. 

(5) and (6) remain the same. 
(7) "Federal poverty level" or "FPL" means the H% 1999 

poverty guidelines for the 48 contiguous states and the District 
of Columbia as published under the "Annual Update of the HHS 
Poverty Guidelines" in the federal register of Pferen I, 1996 on 
March lB. 1999 and subsequent annual updates. 

{B) "!1aftagea care !H"!JBRizatieR" or "PICO" meaRs the el"ltit:r 
with which the Eie~artmel"lt hes eel"ltraetea to im~lemel"lt and 
o~erate the meatal health aceess ~laft. ~he term il"lcltlaes the 
P1C0' s aesigl"lce where the eol"ltent allows. 

{9) "Piet'iicaia reei~icflt" eJ< "reei~icnt" meal"ls aR 
iflaividtlal \ihe has eeeft deterlllifleEi medicaid eligible e:r the 
de~aJ<tmeRt aftd is J<ecei • il"l!J seJ<•,·ices thJ<Otl!Jh the t1eR!:aRa 
meaieaid ~rS!Jl"flm. 

+1-8+ ill "Medically necessary" is defined as provided in 
ARM 46.12.102 or "medical!} neeessat:y seJ<vices" means setoiees 
al"ld sH~~lies which aJ<e te~HiJ<eEi fot diao:JResis, ~reveRtieH OJ< 
treatmeftt ef mel"ltal illHess aRd which are. 

(a) a~~to~riate and eol"lsisl::eHt ~.itch lone memeer' s 
dia!!fHBBis; 

{b) eeHsis!:ent \<ith ElO'eatin"J the BY"'I"tems ef a meHtal 
illl"less er l::reatil"l"J a mental illl"less, and 

(e) a~pl"O!"Iiate with reo;Jard te staRdards of o:JOed praetice 
aHd o:Jefletall} teeoo:JRi~ed b) the scientific cemmuRit) a~ 
effeetioe. 

(d) ~he medicaid pteo:Jram deHRitiefl ef medically Heeessary 
seroices iR k~'l 46.12.182 does l"lst a~~l} ts the term as used iR 
this aHbehel"t::er. 

(11) remains the same but is renumbered (9) . 
-tl-2+ J..lQl "Mental health ~ services plan" er "!1!1AP" or 

"plan" means the mental health services program established 
access l"lan described in this subchapter. 

(13) remains the same but is renumbered (11). 
+±#..!..!2.l "Provider" means a person or entity that has 

enrolled and entered into a '•IJ<itteH eoRtraet provider agreement 
with the M€0 departmen~ in accordance with the requirements of 
ARM 46.20.110 to provide mental health services to members. 

B-5+-J..1ll "Provider eol"ltract agreement" .means the written 
contra.et enrollment agreement entered into between the MEO 
department and a person or entity to provide mental health 
services to recipients. 

~..i.lil "Serious emotional disturbance" or "SED" means 
with respect to a youth that the youth meets the requirements of 
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(14) (a), !bl or (c). and meets the requirements of (d): 
(16) (a) through (16) (c) (iii) (D) remain the same but are 

renumbered (14) (a) through (14) (c) (iii) (D). 
(E) has displayed behavior considered seriously 

detrimental to the youth's growth, development or welfare, or to 
the safety or welfare of others~7 

(d) Unless behavior results from emotional disturbance or 
a youth is dually diagnosed. a youth does not meet the 
d~tinition of serious emotional disturbance if the youth has a 
primary problem of: 

!il developmental disability; 
(iil substance abuse or chemical dependency; 
(iiil sexual or physical abuse victimization; or 
(iv) character and personality disorders characterized by 

lifelong and deeply ingrained anti-social behavior patterns 
including sexual behaviors which are abnormal and prohibited by 
statute. 

(17) through (17) (b) (ii) (D) remain the same but are 
renumbered (15) through (15) (b) (ii) (D). 

#a-tl!.£.1. "Total family income" means the total annual 
gross cash receipts, as defined by the bureau of the census and 
cited in the "Annual Update of the HHS Poverty Guidelines" in 
the federal register of !1ateh 4, 1996 Merch 18. 1999, of all 
members of a family. Regular and continuing sources of income 
will be appropriately annualized for purposes of determining the 
annual income level. Extraordinary and nonrecurring income will 
be considered only for the 12 month period following receipt. 

(18) (a) through (19) remain the same but are renumbered 
(16) (a) through (17). 
~~ The department hereby adopts and incorporates by 

reference the ICD-9-CM diagnosis codes with meanings found in 
the St. Anthony's ICD-9-CM Code Book (1998) effective October 1, 
1998 through September 30, 1999, published by St. Anthony 
Publishing. The department also hereby adopts and incorporates 
by reference the DSM-IV diagnosis codes with meanings found in 
the Diagnostic and Statistical Manual of Mental Disorders, 
Fourth Edition (1994), published by the American Psychiatric 
Association of Washington, DC. These systems of coding provide 
the codes and meanings of the diagnostic terms commonly used by 
treating professionals and are incorporated herein in order to 
provide common references for purposes of the provision of 
services through the mental health &eeeee services plan. Copies 
of applicable portions of the ICD-9-CM and the DSM-IV may be 
obtained from the Department of Public Health and Human 
Services, Addictive and Mental Disorders Division, 1400 
Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

AUTH: Sec. 41-3-1103, 52-1-103, 53-2-201, 53-6-113, 53-6-
131 and 53-6-701, MCA 

IM~: Sec. 41-3-1103, 52-1-103, 53-1-601, 53-1-602, 53-2-
2Ql, 53-6-101, 53-6-113, 53-6-116, 53-6-117, 53-6-131, 53-6-701, 
53-6-705, 53-21-139 and 53-21-202, MCA 
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46,20,106 MENTAL HEALTH Ae€B6fi SERVICES PLAN, MEMBER 
ELIGIBILITY (1) IHdioidHale that the aepaltffieHt has aeterffiiHed 
eli~iele fe~ medicaid tfiretlgh the HSHal !lledieaia applieatieH aHa 
eligibility aetetmiHatieH precesses are Het eligible fer cevered 
se£Vicee ttfiEier the plaH. !le applicatiea or ethn enrellmeRt is 
reqtthed fet aH iadi • idttal "he l1as eeeH de!:erffiincd medicaid 
eligible by tfie dep!UtffiCht. . 

(a) Bli~ibilit} tlHder tfie pleA iHcltldee ee~e~a~e ef 
sen ices p:E'O'<'iaed te a !lledieaid eligible ffiemhe:E' baelt to tfie date 
ef retreaeti'oe eligibilh}, bHt preJided He eatlie-r tfiaH Aptil 
1, 1997. 

(2) lHdLidHale that nave 1\0t beeH deterffiined Bj the 
aepartffieHt te ee eligiele fer !lledieaid are eligiele fet ee.ered 
eerJicee Hfldet the plaH if. 

(l) An individual is eligible for covered services under 
the plan if: 

(a) the individual is a youth with a serious emotional 
disturbance or an adult with a severe disabling mental illness; 
and 

+e+ the family of which the individual is a member has a 
total family income, without regard to other family resources, 
at or below 150% of the most recently published federal poverty 
level (FPL); &r and 

(c) the inei o'idttal is a patieHt of the P4entaHa state 
hospital et the HeHtaHa meAtal health ntlrsiHg care center aHEi 
the family ef .,fiieh the iHdi, iEittal is a member has a total 
famil} iHee!lle, withetlt regatd te ether famil~ reeettrees, at or 
bele" 299\' ef the FPL, aHa 

(b) the individual has been denied medicaid eligibility, 
is ineligible for medicaid by virtue of being a patient in an 
institution for mental diseases. or has applied for medicaid and 
the application is pending. An individual who meets medicaid 
eligibility requirements but does not apply for medicaid is not 
eligible to receive services under the plan. 

(2) If a person who is determined eligible for the plan 
based upon a pending medicaid application is later determined to 
be eligible for medicaid: 

(a) any payment received by the provider under the plan 
for services provided during the effective period of medicaid 
eligibility must be refunded to the department; and 

(b) all services provided to the individual during the 
effective period of medicaid eligibility may be billed to 
medicaid according to applicable medicaid requirements. 

(3) For purposes of determining the total family income 
under +et-fb+ ill: 

(3) (a) through (3) (c) remain the same. 
(4) Application forms and information regarding 

eligibility e£ nefl medicaid iHai~iattals for the plan are 
available at all local county human services departments af'td 
hom l!he P4C9. 

(5) through (6) (o) remain the same. 
{7) Sligibilit'i aHd pre!llitlm paymeHI''S aeterffiiHatieHS fer 

HBH medieaia iHaiviattals are effective fot a periee ei 1 }ear 
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unless the feaeFal po•reFt} le•.-el oF the member's income er 
fal'llil} composition ehan~es befol!'e the e'ltpiration of the 1 year 
eli~ibilit} perioa. 

(7) Eligibility determinations are effective until the 
earlier of; 

(a) 1 year; or 
(b) the effective date of any redetermination. 
(8) The department may redetermine eligibility at any 

time. 
(a) the department may accept for purposes of initial 

eligibility under this rule a prior determination of eligibility 
under the mental health access plan (MHAPJ, if the individual's 
eligibility remained effective as of the date of termination of 
the MHAP. Initial eligibility provided under this subsection 
must be redetermined in accordance with {81 (bl; 

(7) (a) remains the same but is renumbered (8) (b). 
~ l£l Members Non meaieaia eli~ible membel!'s must give 

notice of any change in total family income or family 
composition within 30 days of the change. Failure to give 
notice will be grounds for termination of eligibility until such 
time as complete and accurate income and family composition 
information is provided. 

(7) (c) remains the same but is renumbered (B) (d). 
+e+ Jgl An individual is liable to the Me9 department and 

the He9 department may collect from the individual the amount of 
actual He9 payments by the department or its agents to providers 
for any services furnished to the individual because of 
misrepresentation of income or a failure to give the required 
notice of changes in income or family composition. 

+a+ 121. A nonmember receiving covered emergency mental 
health services, which do not include hospital emergency room or 
other hospital services. e'lfeept foi a hospital emer~eney room 
~ is pl!'esuffied eligible on an emergency basis for the plan 
and may receive covered medically necessary services for a 
covered diagnosis unless the provider . determines that the 
individual has the means, financially or otherwise, by which to 
make payment. If the individual is subsequently determined 
ineligible for the plan or fails to complete an application for 
plan eligibility within 60 days following completion of 
emergency treatment, the individual is liable for and may be 
billed by the provider at its usual and customary private pay 
charges or by the Me9 department for the amount of payments 
actually made by the Me9 department or its agents to the 
provider for the services provided. 

(9) In addition to meetin~ an} additienal member 
notification and education IequiFements undel!' its eentFaet with 
the departmeHt, the 14CO "'use pre>iae all applicants with 
euiiCHE 1 accurate, understandable infoFmation re~aFdin~ covered 
diaEJ!'loses, a' ailablc ser • ieee, pt ocedures to access ser,.ieee, 
fi~~ncial liabilit) fer aer.ieea ebtainea autside the ~laR, and 
~rievaRee ~na appeal preceaures. 

(10) Members must comply with the procedures specified by 
the P4CO as Reeessal) department in accordance with [Rule Ill to 
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obtain or access services under the plan. 
( 11) This subchapter is not intended to and does not 

establish an entitlement for any individual to be determined 
eligible for or to receive any services under the plan. The 
department may. in its discretion. limit services. rates, 
eligibility and the number of persons determined eligible under 
the plan based upon such factors as availability of funding, the 
degree of financial need. the degree of medical need or other 
factors. 

AUTH : Sec . 41- 3 -11 0 3 , 53 - 2 - 2 0 1 , 53 - 6 - 113 , 53 - 6 -13 1 , 53 - 6 -
701, and 53-6-706, MCA 

IMP: Sec. 41-3-1103, 53-2-201, 53-1-601, 53-1-602, 53-2-
AQl, 53-6-101, 53-6-113, 53-6-116, 53-6-117, 53-6-131, 53-6-701, 
53-6-705, 53-6-706, 53-21-139 and 53-21-202, MCA 

46.20.110 MENTAL HEALTH A€€E8§ SERVICES PLAN. PROVIDER 
PARTICIPATION (1) Providers of services may request enrollment 
in the plan and may participate in the plan only upon approval 
of enrollment and according to the written eotH;l"aet provider 
agreement between the provider and the Mea department and the 
requirements of this subchapter. 

(a) The provisions of ARM 46.12. 302 shall apply for 
purposes of provider enrollment in the plan. Providers must 
enroll with the department's medicaid fiscal agent in the same 
manner and according to the same requirements applicable under 
the Montanq medicaid program. The department may accept current 
medicaid enrollment for purposes of enrollment under the plan. 
if the provider agrees. in a form acceptable to the department, 
to be bound by applicable plan requirements. 

(bl For purposes of enrollment in the plan, providers must 
be and remain enrolled in the Montana medicaid program for the 
same category of service and must meet the same qualifications 
and requirements that apply to the provider's category of 
service under the Montana medicaid program. 

(2) Providers in the following categories may request 
enrollment in the plan: 

(a) aetltC CBl"C hospitals, 
+et l2l residential treatment facilities; 
+e+ Jhl therapeutic youth group homes and therapeutic 

family care providers; 
-fd+ ltl eommtutit} mental health centers; 
(e) PIOHEal"'a state !ftCHtal ltealtfi ii"'BI:: ittlt iOI"'B, i.e. , the 

Pfol"'tana seate fiospH:al ana PloH!:a!la me!ltal keal!:fi l'lttrsiH~ eal"e 
eeftterJ 

( 2) (f) remains the same in text but is renumbered ( 2) ( d l . 
+g+ ~ primary care ph~sieialls providers. as defined in 

ARM 46.12.4801(18); 
(h) aEioa!leeEi practice re~is!:ereEi Rtll"SCB, 
(i) ph~sieial'l assistaRts, 
+1+ lfl licensed clinical psychologists; 
(2) (k) and (2) (1) remain the same in text but are 

renumbered (2) (g) and (2) (hl. 
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(e) feele~all~ q~taliHeel health eeflee~s (FE1116el .. hieh 
Cli~~efltl) ~~e•iele mefltal health ee~vieee, 

-f(~~+) -llhteel!l'mtee4htee>eae:!l;-t:t;fh!-i!aMgl<!e~ftMe~iHe!i!a:t-:-, 
(q) ~eraeftal ea~e ~reoielere, aftel 

(il outpatient pharmacies; and 
{ j l outpatient psychiatric partial hospitalization 

providers. 
(3) The nco will department may, in its discretion, enroll 

as providers a±± individuals or entities in the categories of 
providers specified in (2) if they apply for enrollment, if they 
are appropriately licensed, certified, or otherwise meet the 
minimum qualifications required by the He9 department for the 
category of service, and if they agree to the terms of the 
provider agreement eeHE~aee. 

{a) Nothing in these rules requires the department to 
enroll any particular provider or category of provider to 
provide services under the plan. The department, in its 
discretion, may deny enrollment to any provider or category of 
provider. The department may, in its discretion, limit 
services, rates. eligibility or the number of persons determined 
eligible under the plan based upon such factors as availability 
of funding. the degree of financial need, the degree of medical 
need or other factors. 

-f6+ lQl A provider may-6e who is denied enrollment fe~ geed 
ea~tse, .. hieh !!lUst l:le eemmtmieaeeel iR writili!J te the ~re, ieler l:ly 
the 1100. A ~ar!:ieir:>aEiRg ~re .. ieler has no right to an 
administrative review or fair hearing as provided in ARM 
46.2.201, et seq., 46.12.409, 46.12.509A, 46.12.1268, 46.20.123 
or any other department rule fer a eleHial ef eRrellmeftt. 

-fl:l+ l£l There are ne limitatiens eH the tetal number ef 
~re oielers >ihieh !liB~ be enrelleel er en the time ~er ieel in whieh 
eRrellmene ma) l:le aeeer:>teel. lleweYe~, enrellmefte Enrollment does 
not imply or create any guarantee of or right to any level of 
utilization or reimbursement for any provider. 

(4) The provisions of ARM Title 46, chapter 12. subchapter 
l 46.12.391, i6.12.392, i6.12.39i, 46.12.396, i6.12.397, 
46.12.399 anel 46.12.318 and other medicaid program laws, rules 
and regulations regarding particular categories of service ele 
~ apply to participating providers &P and the services 
provided under t:hese n.1les the plan, except as specifically 
provided in this subchapter or the provider agreement eentraee. 

(al 'fl·.e ~re• isiene ef ARt~ 46.12. 383 ~ elateel te ~ayw.ent in 
f~tll a~~l) te f"B)men!:s b) the 1160 to ~redele~s. enee~t as 
ethe~wise r:>revieleel iH !:his sueeha~eer. 'Fhe remaiAin~ p~e•isieHs 
ef ~~! i6.12.393, telatiA~ te elaim s~temissien and ethet matte~e 
ae fist Bf"~ly te ~l!'ev iael!'s •lith res~eet te metltal health se,,•ieee 
~re~iaeel tlHeler the r:>lan. 

(4) {b) through {4) {b) (i) remain the same but are renumbered 
(4) (a) through (4) (a) (i). 

(ii) Upon request, providers must provide complete copies 
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of medical records to the department or its agents, the P!CO er 
the hearin~ effieer . 

.fe-)- J.hl For all members, the P4CO ana providers must comply 
with the same confidentiality requirements that apply to 
information regarding medicaid recipients. 

(c) The department may collect from a provider any 
overpayment under the plan as provided with respect to medicaid 
overpayments in ARM 46.12.303(9) through (lO)(b). Thg 
department may recover overpayments by withholding or offset as 
provided in ARM 46.12.408(1). 

(il The notice and hearing provisions of ARM 46.12.407 and 
46.12.409 apply to a department overpayment determination under 
(4) (c), 

(d) The department may sanction a provider based upon the 
samg grounds that sanctions may be imposed against a provider 
under the Montana medicaid program, except that a sanction may 
not be imposed with respect to a provider's conduct or omission 
under the plan based upon a medicaid requirement or prohibition 
that is not applicable to the plan under these rules. 

(i) Sanctions imposed under (4) (d) may include tgrmination 
or suspension from plan parLicipation and reguired attendance at 
provider education sessions at the provider's expense. 

( ii l The department must consider the factors listed in 
ARM 46.1?.403 in determining whether to impose a sanction and 
what sanction. if any. to impose. The provisions of ARM 
46.p.404 and 46.12.405 shall apply to any sanction imposed 
under (4) (d). 

(iii) The notice and hearing provisions of ARM 46.12.407 
and 46.12.409 apply to a department sanction determination under 
(4) (d). 

(5) P~eviaere ma) rel) ~~en the state issues meaieaicl eard 
as preef ef plan eli~ibilit). 

+G+ ill (a) An enrolled A ~artiei~aHn~ provider has no 
right to an adminis.trative review or fair hearing as provided in 
ARM 46.2.201, et seq., 46.12.307. 46.12.409, 46.12.509A, 
46.12.1268 or any other department rule for: 

(i) a aenial ef ~a)ment b) the MCO te the preoicler fey a 
eer.iee ~re~iaea te a reeipient a determination by the 
department or its agent that a particular service. item or 
treatment is not medically neces~; 

(ii) a denial of approval, authorization. certification or 
coverage of a service available from the provider or provided by 
the provider to a !eeipient member; or 

(iii) any other issues related to the provider agreement 
eentraet, the provision of services to recipients or the plan~ 
except as specifically permitted by this subchapter. 

(b) ~fie pretider•e sele remeay is as ma) be prewidea under 
the eer1traet el as previaed by la~,· based l:lpen the eel'!traet. M 
enrolled provider shall be provided an opportunity for 
administrative review and fair hearing as provided in ARM Title 
46, chapter 2. subchapter 2 to contest a dgnial of payment by 
the department to the provider for a service provided to a 
member if: 

MAR Notice No. 37-120 B-4/22/99 



-770-

(il the department has determined that the particular 
service. including the amount. duration and frequency of the 
service. is medically necessary for the member to treat a 
covered diagnosis and has authorized the particular service for 
the member according to applicable requirements; and 

( i i) the department has determined that the member is 
eligible for the plan according the requirements of ARM 
46.20.106. 

( 6 l For purposes of applying the provisions of any 
medicaid rule as required by this subchapter. references in the 
medicaid rule to "medicaid" or the "Montana medicaid program" or 
similar references. shall be deemed to apply to the plan as the 
context permits. 

AUTH: Sec. 2-4-201, 41-3-1103, 53-2-201, 53-6-113, MCA 
IMP: Sec. 2-4-201, 41-3-1103, 53-1-601, 53-2-201, 53-6-

113, 53-6-116, 53-6-701, 53-6-705 and 53-21-202, MCA 

46.20.114 MENTAL HEALTH AeeBSS ~ERVICES PLAN. COVERED 
SERVICES (1) Pleeiieally Authorized medically necessary mental 
health services for a covered diagnosis are covered under the 
plan for members, except as provided in this subchapter. 

(2) Covered services include: 
(a) non-hospital crisis staeili~atier~ intervention and 

emergency services available 24 hours per day each day of the 
year; 

(b) evaluation and assessment of osychiatric conditions by 
licensed and enrolled mental health provider; 

(e) tteatmer~t ~lar~nir~~ ar~ei ser.iee eooreiir~atier~, 
(d) eemm~nit} i!'l~atient hes~italieatier~ fer stabilieatior~ 

of ~s}ehiatrie eonaitior~e, 
+er (c) psychiatric partial hospitalization services; 
(f) Plor~tecr~a mer~tal health nttrei!'l~ eare center eer'>'iees fer 

e~tendea care of ~eyehiattie eer~aitier~s, 
~ JQl residential treatment facility services for 

children and adolescents; 
+h+ ~ physician, advanced practice nurse, and physician 

assistant services for screening and identifying psychiatric 
conditions and for medication management; 

(il e~t~atient hee~ital eare fer ~S)ehiatrie eer~eiitiens, 
inel~aiH~ neeesear} emer~ene~ reem care fer coveted aia~Heses, 

+tt lfl a psychotropic drug formulary, as specified in 
(6), fer neH meaieaia eli~ible members; 
~ l9l medication management, including lab services 

necessary for management of prescribed medications medically 
necessary with respect to a covered diagnosis; 

+±+ .1hl psychological asseesments, treatment planning, 
individual, group and family therapy, and consultations 
performed by licensed clinical psychologists, licensed clinical 
social workers, and licensed professional counselors for 
treatment of specified diagnoses in private practice or in 
eemmttnity mental health centers; 
~ lil ineenei•e case management services for adults with 
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a eerieHe severe disabling mental illness and for youths with 
&e¥eFe serious emotional disturbance; 

(n) ffieneel health aeroiees pre•iaea in a n~rsin~ faeilit~ 
that are 13eyend the seepe ef set • ieee re€J:Hirea 13'P law te 13e 
pre;idea 13~ the nursin~ faeilit~. 

-fe+ J.il · the therapeutic component of therapeutic youth 
group home care and therapeutic family care services for 
children and adolescents; 

-ft'+- m_ day treatment services for adults with severe 
disabling mental illness; ~ 

(q) suppetted lioin~ seroieea, te inelude eemmunity li!i~~ 
skills aevelepment, seeial rehal3ilitatien seroiees, er1s1s 
residential ser•iees, transitienal ana ethe~ s~ppertea heHsin~ 
eueh as ~reHp heffies, ana sHppertive eeHnselin~. fer memeers •,citfl 
e serieHs ffiental illness; 

(r) refie13ilitatien ser~iees inelHain~ supported empls)ment 
ana ether ~eeatienal supperts fer adults with seve~e aisablin~ 
ffiental illness e:na fer youths wH:h severe emotional aisturbe:nee, 

+s+ Jll seheel eases day treatment for children and 
adolescents with serious emotional disturbance.~ 

(t) sefieel bases prevention servieee fer at risk children 
ana adeleseents, 

(~) family, eef!sumer ana parent information ana eeueat::ien 
serviees, 

(,) respit::e ser • ieee fer families sf } e~ths 1iith se, ere 
effietienal aistureanee and fer families \.he are priffiar} eare 
~iters ef adults with severe eisablin~ ffiental illness, 

(~,) appropriate esueatienal aero ieee fer ~eutfis in eeverea 
sta}s in a child ps}efiiat~ie hospital er tesieential Eieatment 
faeilit}, 

(n) lae ser .·iee", a>Hi 
(}l ether se!o1ees, inel~ein~ eenstlffier e~erated 

alternatives, eesi~nat::ea ey the 11CO. 
( 3) This subchapter is not intended to and does not 

establish an entitlement for any individual to be determined 
eligible for or to receive any services under the plan. The 
category of services, the particular provider of services, the 
duration of services and other specifications regarding the 
services to be covered for a particular reei~ient member may be 
determined and may be restricted by the HeO department or its 
designee based upon and consistent with the services medically 
necessary for the member, the availability of appropriate 
alternative services, the relative cost of services, the 
member's treatment plan objectives, the availability of funding. 
the degree of financial need, the degree of medical need and 
other relevant factors. 

{a) 'fhe P!CO shall !llal£e available te me!!il3ers and 
~artiei~at::in~ preoiaers its. 

{i) criteria er standards usee fer ~estrietin~ a "'e"'eer to 
a ~reviser er set of preoiders, 

(ii) precesses fer reviewing and criteria fer autheri~in~ 
in~atient ana residential admissiens and fer sisehar~in~ 
inpatients te step dawn services. 
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(4) The Me9 departm~nt may require prior authorizations 
for any particular services designated by the department in 
accordance with !Rule Ill ether than e~er~eney ser•iees ana a 
Sf!eeifiea n1:1~ber ef el:ltl'atient , isits as stated in the PICO' s 
eentraet wiEh the aepart~ent. 'l'he !1CO ~1:1st nee it) !fleii!Bers ef 
e1:1rrent, aee1:1rate aHa l:lnderstaHaable infez!flatien regarding the 
seZ'·iees s1:1bjeet ee f!tier a1:1thezi2atien ana all req~:~ire!flents fer 
accessing services. · 

(a) Members must comply with the procedures required by 
the HeO department in accordance with (Rule II) to obtain or 
access services under the plan. 

(5) Coverage of medically necessary mental health services 
for a covered diagnosis will not be denied solely because the 
member also has a non-covered diagnosis. · 

(6) ~ Per neH lfleaieaia eligible !fleffieers, the plan covers 
the medically necessary psychotropic medications listed in the 
MHAP department's mental health services plan drug formulary if 
medically necessary with respect to a covered diagnosis. ~ 
iftitial az1:1g fe!!'ftll:llar·t is eentaiflea ifl attachment B te t-he 
Eief!attlflent's lflanagea ~ent-al health eaze req1:1est ret pref!eaals 
nl:lftlber 9789 K (Oeteber 1996). The department in eeHsl:lltat-iee 
•.dth t;he nco, may revise the formulary from time to time and ~ 
PICO !fll:lst will notify members of revisions to the formulary. A 
copy of the current formulary may be obtained from the 
Department of Public Health and Human Services, Addictive and 
Mental Disorders Division, 1400 Broadway, Cegsnell Bldg,, P.O. 
Box 202951, Helena, MT 59620-2951. 

(7) Except as provided in (7) (a), the plan covers 
medically necessary mental health services for covered diagnoses 
for members who are residents of nursing facilities, regardless 
of whether the services are provided in the nursing facility. 

(7) (a) remains the same. 
(b) S1:1bseetien (7) (a) sees net af!pl) te the state hesf!ital 

at Warm Sf!riHgs ez the '1eHtal'la mental health Hl:lt siHg eare 
eentet. 

(8) Regardless ef aiagHesis, ftlembers aaftlittea vel1:1ntaril) 
er il'lo'el~:~ntarily te Hte PlentaHa state heSf!ital, reeei, e l!entana 
seate hesf!ital ser, ieee tmae:r- the plaH, el~Cefll: fer the felle .. ing 
meftlbero. 

(a) fetensie aaftliooiens IJHaer 46 14 292 (1) I 11CA (eei:IFE 
eraerea C•all:latiens)' 46 14 221, IICA (fH:ness ee preeeea) I 46 
14 391(2), 11CA (Hat gll'iHy e} teasen ef lael~ ~f ftlCl\l:al staee) er 
46 14 312(1), PICA ltieatment seHteHee), 

+13+--iRmates tral\sferrea freftl a eerreeeienal er aeteHtieH 
faeiliey···h,r· treatment;, 

(e) iHai<'iattals ee,.erea aea se'IO>ea ttl'laez a eeHtl"aet 
bee .. eeH HentaHa seate hospital aHa Inaian health ser•iees; ana 

(a) indio id1:1als aetainea at ehe P!enl:eHa staee hospital 
prier te a eemmitftleHt heariftg ttHeer 53 21 124 or 53 21 129, !!CA. 

( 9) Re'!Jaraless ef Eii<tgftesis, members adftliteea vel1:1ntarily 
er invel\Jfttaril} te the HentaHa · mental health ftl:lrsing eare 
eeneer receive all leHg term eare services HnEier the plan, 
iHelHEiing meaieall) Heeessaz, !flental healeh services. 
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(lll) Fer l!le~t~eere at:tally eligible fer 111e6ieare !n'lfi 
111eaieai6, the PICO IIIHst !'&} the 111eeieare eeifteHraHee aHa 
ae6Hetiele aiiiOHHte that apply te afty 111e6ieare rei111bt:tree6 
BC!:tieee ift tteat!lleftt ef a ee<erefi aiagneeie, if the llle!llber 
eheeeee ~e ee~ain l!left~al health eeroieee eHtaiae the plan. 

(11) Na~i•e AlllerieaR lllelllbere ftlay cheese ~e aeeess 
~t~eeieally neeessat) eer·.•iees fer a ee.eree fiia~nesis either 
threH~h the plan er, H eli!Jiele, thret:tgh the InfiiaR health 
eertiee, except that Na!:Le A111erieaR 111emeere aa111ittea te the 
•1eRtaRa state heepital are, if eli~ible, eo.erea \:mfier eeH~taet 
odth Iml:i:an health sci <'ices l at: her t:haR HR6er the plaR. 

+i-2-l- ill The plan covers medically necessary mental 
health services for any covered diagnosis for a member with a 
primary diagnosis of mental retardation or developmental 
disability, but does not cover treatment, habilitation or other 
services required by the member's mental retardation or 
developmental disability. 
~ ~ The plan does not cover: 
(a) any form of transportation services; 
(b) pr eseriptioH er ether aru!Js fer ftle6ieaie eli!Jible 

reeipieHts, but the plaH eevets medieall~ neeessar} ps)ehetrepie 
e!H!JB as preoiaee in (6) ef this rt:tle fer pereens eli!Jible fer 
the plafl t:tfleer ARPI 46.28.186 (2) 1 

~ lQl detoxification, drug or alcohol evaluation, 
treatment or rehabilitation, regardless of the member's 
diagnosis; and 

-td-1- ill services provided to a prest:tftlptively eligible 
nonmember who is eligible on an emergency basis during a 
hospital emergency room visit. 

(14) 'fhe eerdees aeserieed iH (13) (a), (b) ana (e) are 
covered fer meaieaid recipients \-lfteer the IIICSieaie pre!JrBIII te 
the extent pro•ided t:tneer applicable meeieaid re~uire111ents. 

(15) through (15) (c) remain the same in text but are 
renumbered (10) through (10) (c). 

( 11) This subchapter is not intended to and does not 
establish an entitlement for any individual to be determined 
eligible ·for or to receive services under the plan. Thg 
department may limit services, ratgs, eligibility or the number 
of persons getermined eligible under the plan based upon such 
factors as availability of funding, the degree of financial 
need, the degree of medical need or other factors. 

AUTH: Sec. 41-3-1103, 52-1-103, 53-2-201, 53 ·6 -113, 53-6-
131 and 53-6-706, MCA 

IMP: Sec. 41-3-1103, 52-1-103, 53-1-405, 53-l-601, 53-l-
2Q2, 53-2-201, 53-6-101, 53-6-113, 53-6-116, 53-6-701, 53-6-705, 
53-6-706, 53-21-139 and 53-21-202, MCA 

4 6. 2 0. 117 MENTAL HEALTH AC€B6& SERVICES PLAN, PROVIDER 
REIMBURSEMENT ( 1) Reimbursement of enrolled providers for 
mental health services covered under the plan and provided to 
o.LuL._members HHeer tke ~laf! is as provided in tfie ptedder 
eeAtraet. Other de~art111ene rt:tles, ifleltleing medicaid rtlles ARM 
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Title 46, chapter 12 for the same service or category of service 
under the Montana medicaid program, are net a~~lieaele exee~t as 
e~eeifieall) ~l'edelea in this etteehal!'ter or the pteviaer 
eentraet. 

!al For services covered under the plan, reimbursement 
under the plan is subiect to the same requirements, 
restrictions, limitations, rates. fees ang other provisions that 
would apply to the service if it were provided to a megicaid 
recipient, except as otherwise provided in these rules, 
However, if a service is not covered under the plan, the fact 
that the service is or would be covered by megicaid if provided 
to a medicaid recipient. does not entitle the provider, member 
gr any other person or entity to coverage or reimbursement of 
the service under the plan. 

( i l For purposes of applying medicaid rules to plan 
~ervices, a person eligible for the plan under ARM 46,20.106 
need not be medicaid eligible, 

(2) Provider claims for mental health services provided to 
members under the plan must be submitted to the UGO fer ~aymeftt 
as s~eeifieel in the ~re,ieler eentraet. Exeept fer eneettnter 
elaiffis s~effiitteel to the department's medicaid management 
information system (MMIS) contractor according to requirements 
set forth in ARM 46.12.303 as s~eeifieel in the ~revieler 
eentraet, previeler elaiffis fer ffiental health eerviees ~reoielea 
ttneler the plan will 1\0t be aeeepteel er preeeaeee! e1 the 
aepartment, eensultee er ether department a~ente. Payments will 
nee be made to the provider through by the department's medicaid 
MMIS contractor department, eensultee or ether elepartffient 
eentraeter, ether than the nco as speei f ieel in the pre, ie!er 
eentl"aet. 

( 3) Providers must accept the amounts payable under e-fte 
pnwiaer eentYaet this rule as payment in full for services 
provided to members. For purposes of this rule, the 
requirements of ARM 46.12.303 regarding payment in full apply to 
the provider and fel" p~rpeses sf a~pltin~ stteh pl"evisiens the 
term "UCO" shall be sttestittttea fel" "elepartmeHt". 

(4) The provisions of ARM 46.12.304 apply with respect to 
14CO is responsible fer inveet:i~at:iH~ anel eelleetiH~ memeer' e 
third party resources and seeking payment from these sourcesy-&s 
pYe•ieleel iH the previdel" een!:l"aet. 

(a) 'Fe the entent anel in the manner epee if iea b) the 
pl"e.idel" eentraet, !:he IIGO er !:he pre.iaex is eHtitleel te 
pa~ment ef er ereait fer all fttnels eelleete6 from thixel part} 
l"eae~rees. 

(b) ,., eemplete reeerel ef all pa)lmeHta xeeeLea fl"em third 
par!:~ seurees mua!: be maintained aHa repertea as required in the 
een!:lae!:. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-1-601, 53-2-201, 53-6-101, 53-6-116, 53-6-

701, 53-6-705 and 53-21-202, MCA 

46.20.120 MENTAL HEALTH A£!€BGS SERVICES PLAN, PREMIUM 
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PAYMENTS. AND MEMBER COPAXMENTS (1) A HOH medicaid member of 
the plan must pay to the provider the following copayment not to 
exceed the cost of the service; a menthl) premiHm ~ayment te the 
.4€0 deteiMihefl frem the taele eele". '!'he p!emiHftl ~B'YflleAt that 
a mem},er m1:1et pay ie the eer't'eepeHaing paytheHt fer ttle 
~el!'eeHtage range ef the federal pe•rerty leoel that ie 11ithiA tlo!e 
memeex'e total famil~ iAeeme. 

Percent ef federal peoel!'ty 
~ 

~ 
~ 

51 199'1f 
191 159\' 
151 299'1f 

(ill A famil"t ,;ith me'E'e than one Heft meaieaia member ef the 
~lan mHst pa'f a meRthl"t premium paymeHt te the 11CO department 
determined frem the table eelB\i. The premium payt~~ent a famil} 
m1:1et pa~ is the eerl!'eapenaing paymeHt fel!' the percentage ]!'ange 
of the feaeial peoe!t) le,el that is ~ithin the famil)'S tet~l 
family hteeme . 

Percent ef fedeial pevel!'ty 
~ 

~ 
~ 

51 199\' 
±91 159'1 
151 299'1 

( 3) The IICO depart meAt ma}' liB i • e pByment ef a p• emium 
paywtent fei pHrpesee ef mafiaging risk. 

( 4) Cepa}ments 111ay ee eharEJea te aHa eelleetea from 
memeere b) pre•iaers or the 11€0 eHly as p~e.iaea iH this f'l:lle. 

( 5) l!eaieaia eligiele memeers may Het ee charged er 
req1:1irea te pa') ee(:laymeHta fer meHtal health eef"o'ieee tHe• hied 
I:IHaei the plaH. A resident ef a state iRetitl:ltien, he~eoef', 
remaifis eeligated te pay chargee fer the eeet ef care as 
~rD"o'iaefl iH 'l'itle 53, ehal!'ter 1, part 4, 11CA ana iml!'lemeHtiREJ 
~ 

(6) A ~hal!'ftlaeel:ltieal p-re.iaer ma} cha-rge a eera)meHI': eH 
the I!<UrehBse ef a preseriptien ey a HeR medieaid member ef the 
~lBn e~:~ejeet te the fellewiHg limil':atiene. 

(a) 'Fhe eeraymeRt ma) Het e1!'eeed fef' each fillin!:1 ef a 
prescription the lesser ef the eeet ef that rartie1:1laf' filliHg 
er $19. 

(a) for each outpatient visit or service, other than 
pharmacy services, $10 or a lesser amount designated by the 
department; 

(b) for each filling of a prescription. the lesser of the 
cost of that particular filling or $10, or a lesser amount 
designated by the department; and 
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(c) for each inpatient admission. $50 or a lesser amount 
designated bv the department. 

{e) The tetal e£ eeJ:la~'flleats pais pel!' ftlenth by a melll5er 111ay 
net exeeefi $58. 

(e) The tetal e£ eeJ:laymente paid per 111enth by a £a111il~ 
"ith mere thal'l ene nen medieaid melll5er ma1 net eJfeeeti $188. 

(7) The !!CO nta:f retttse te J:lre•,•ide seH•ieee ttl'lfier the plan, 
exeept: eftler~el'le}' eer, ieee er ser • ieee pre • idea B') the Plental'la 
Btate hespital el!' the Plent:aHa ftlental health nttrein~ ea'l!'e eenter, 
te any member whe has aeettmttlatefi ttnpaifi premiums al'ld eepa')'fllents 
mere thal'l 98 days in arrears, if. 

(a) the member er the member's tamil~ al!e net maltin~ a 
~eefi faith effezt t:e pa) aeettmttlated eepayftlents, anti 

(b) the !!CO has maae ~eed faith efferts te eelleet the 
ametU'tt euea. 

(8) R:esiael'lts ef the Plentana state hespital al'lfi the 
llentana mental health nursing eare eenter, ,,hether er Het 
meaieaia eligible, aze liable te the institution ter a111ettnts 
assessed b:f the aeJ:lartment p~rsttal'lt te Title 53, ehapter 1, part 
4, PICA ana implementing rliles. Residents ef the P!el'ltana state 
heepital al'lfi the llentana mel'ltal health nursing eare eenter are 
net respe!'lsihle if'! a<iaH:ien fez stteh amettnts fer the premium 
payments speeifie<i il'l this r~le. Pharmaey eepayments reqttirea 
by this rttle are Het eha.-!'l'ea l:e iH!}atients ef the Plenta!'la etate 
hespit:al ana the 11enta!'la mental heall:h nursin!'J eare ee!'ltet. 
~ ill The medicaid copayment provisions of ARM 

46.12.204 are not applicable to mental health services provided 
under the plan. 

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-131, MCA 
IMP: Sec. 53-1-405, 53-1-601, 53-2-201, 53-6-101, 53-6-

113, 53-6-116 and 53-6-131, MCA 

46.20.123 MENTAL HEALTH SERVICES PLAN. MEMBER NOTICE. 
GRIEVANCE AND APPSAn RECONSIDERATION RIGHTS (1) The department 
or its designee must notify the member or the member's 
designated representative in writing of a decision denying 
eligibility or a request for services. The requirements of ARM 
46.2.204 do not apply to the notice. The notice will state: 

(a) the member's name and identifying information; 
!b) a statement of the decision. including the specific 

services. dates and other information necessary to identify the 
matter at issue; 

(c) a concise statement of the reasons for the decision: 

{d) an explanation of how to request a grievance or 
reconsideration regarding the determination. 

(2) If the department fails to provide notice or fails to 
timely provide notice or if a notice reguired by (1) fails ~o 
comply substantially with the requirements of {1), the remedy 1s 
the provision of a new notice which does comply substantially 
with (1) and a new opportunity to request a reconsideration 
regarding the decision specified in the notice. A failure to 
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give adequate or timely notice under (1) does not entitle the 
member to an authorization for the services that were denied. 
~ lll A member has the right to any applicable grievance 

Processes provided by the department's review designee referr§d 
to in [Rule II] and, following exhaustion of such grievance 
processes, a fair hea~in~ an informal reconsideratiQn as 
provided fer elaimants at rum i6. 2, 2 81, et seer., in ARM 
46.2.208(51 (al regarding a denial or termination of plan 
eligibility, a denial of authorization or coverage of services, 
a determination that a member is liable to the department as 
provided in ARM 46.20.106 based upon a misrepresentation or 
failure to provide notification of changes in income or family 
composition, or a determination that a member is liable to the 
provider as provided in ARM 46.20.106 based upon failure to 
apply for plan eligibility within 60 days following completion 
of emergency treatment. 

(2) s~ejeet te the re~i~ements sf this r~le, a member has 
the ~ i~ht te a fair heariHg as fJrevieee fer elaimaHts at hR14 
46.2.291, et seq., regaraifl!J. 

(a) a aenial ef ser.iee b~ the MCO, 
(b) a eetetminatieH thBt a membe~ is liable t:e the !ICO BS 

).!lreviaea in ARPI 46.28.106(7) (e) based ~peH a misiepresentatieH 
er fail~re te p~e.iae HetifieBtieH ef ellBnges iH ineeme er 
family eempesitien, sHe 

(e) a aetelminatieH that a ffiember is liable te the IICO as 
).!lreoiaee ill Ml:PI 46.28.186(8) eBsed l:lfJBfl fail~re te apply fer 
fllan eligieility .. itfiin 68 ea)s felle.liHg eelftf'lletien ef 
emer~ene) tieatmeHt. 

( 3) The PICO ffi~sl; net i f:t the l'tleffieer er the memeer' s 
desi~natee represeHtatioe iH ••ritin~ sf a eeeisien deHying a 
re"!ttest fer ser. iees. 'fhe netiee !tli1St be J5>e• ieee witfiiH 10 
aa)s after a deeisien is "'aae B) the 11CO. 'ffie req11iremeHts ef 
h~l 46.2.294 de Het ap~ly te the netiee. 'ffie netiee mttst state. 

(a) the l'tlemeer's name afld iaentif~ing information, 
(et a statement ef the eeeisien, iHelttding the speeifie 

ser•iees, aates afla e!::hei infermal::ien Heeessar} te iaeHtif) the 
matter at isstte, 

(e) a eeneise state!tlent of the reasons fer the aeeisieH, 
(e) the legal a~:~therit> s~:~pperting the deeisiefl, aHa 
(et an eJE~lanatien ef he" te eeHtest the eeteJOffiil"tetiefl and 

a telephone fltimSer te call fer aeeitienal iHfermatiSfl. 
(4) If the PICO fails te pre,ide Hetiee er fails te ti!tlely 

).!lre•ride netiee er if a netiee re<:juired e) '(3) fails te eemply 
sttestafltiall:r •lith the reer~iremeHts ef (3), !::he reffleey is ~fie 
fjre•risien ef a He•l rwtiee wllieh eees eemfll't stteetantiall)' wltfi 
(3) aHa a new eppertttftit) te eentest the aeeisien Sfleeified in 
the netiee. A fail~re te §i•e adeerttal;e er timel)' fletiee ~Hder 
{3) deea net entitle the "'ember te an a11theri2atieH fer the 
services that \oere denied. 

( 5) 'File P!CO m11st pre .ide a .. ritten f'lreeedttre fer 
reseltttieft ef !Jf?ievsnees aHa appeals btettght b) a ffiemeer er the 
member's repieSeHtative. A memeer may Sl:leffiit a grieoBAee er 
ap~eal te the P4CO •tithin 38 da}s after maHin;J ef netiee ef the 
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eeeieien te the me~e~ e~ the ~e~er's elesi~natea 
l!ef'lreeel'!tatiYe. .•, Me~el! mttet exhattet the !!CO' e !Jrie..etnee er 
af'lf'leal f'lreeeati~C eefere CJEereieing the aO!IIll'llBtl!Bti <'e re <'iew 
f'lBnel f'l~eeeattre ef'leeifiea in (6) . 

-f-6+ l.il.. The department or its designee may request 
additional supporting information or documentation from the 
memberT or the provider er the !!CO for purposes of re-.iewing ana 
eeeiain!J the a grievance or informal reconsideration 
aa~t~inietrative review panel eaee. 

(a) '!'he adminietratbe l!evie·.~ will ee eenetletea 
infermall}. The department will consider the written materials 
submitted and the rationale for the decision pre•• iEiea klt the 
HEe. In its discretion, if the department finds that resolution 
of the issues would be aided, the department may contact persons 
involved in the case, interested agencies or mental health 
professionals and may request that the member, the member's 
representative, a mental health professional, a repl!eeentatiYe 
ef the PICO, a provider representative or other appropriate 
persons to appear in person or by telephone conference to 
discuss the case. 

(b) The department must make a decision on the 
aeministrath•e review informal reconsideration and notify the 
member or the member's representative in writing of the 
decision. 

(7) The administrative re~iew aeeisien is fiRal ana 
bhtding efl the P1CO. Tfie !!CO is flet entitled te a fair hearing 
as predaee in .".RI! 4G.i!.i!91, et seey., 46.12.499, 46.12.589A, 
46.12.1268 er any ethel! aepartmeflt rttle te eentest an aevel!se 
administrative reoiew deeisien. 

( 8) A memeer has the right ef appeal as pl! e v ieee at ARM 
46.2.291, eE SCEf., te CBfltest afl aEi•rel!Se aeministrati•C :t"evievl 
deeisien l!egareing an aetien aeserieee in (2) (a) threttgh (e) ef 
this rttle, ettt mttst exhattst the adminietrati•e review preeeattre 
befere a fair hearifi!J ma) be reeyttestee frem the department ttneer 
tfie pre•isiefle ef l'tRI! 46.2.281, et se€f. A member eeee 1\et have 
a right ef Bf'lpeal ttl'lder ARI! 46.li!.291, et seq. te eentest afl 
ae.e~se deeisiel'l re~arEiifi!J a matte~ fiSt deserieed in (2) ef this 
ftll.e.,. 

(5) A member must request a grievance according tci the 
requirements specified by the department's designee. 

( 6) A member must request an informal reconsideration 
within 30 days after receiving notice of the grievance decision. 
~ A member that does not timely sttbmit a !l'~ietasee e~ 

appeal er a reeyttest fer aH administrative re~iew request an 
informal reconsideration is deemed to have accepted the agel\t'e 
determination and is not entitled to any further notice or 
appea± review opportunity. 

(18) Fer flloll'f'BBes ef A.'<)! iG. 2. 282 (1) (e)! the 98 aa~ appeal 
petiea starts el'l the eay the eepart~t~ent mails te the membel! er 
the memeer' s l:'epresefltative a 11ritten !'letiee ef the 
aeministl!atioe re.iew deeisie!'l. 

(11) The admiHisttatioe :t'eoiew preeess provided is llrRn 
~6.2.208 eees I'IBt appl) tea memeer teeyttest fer a fair hearil'l~ 
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ee eeHeese BH adMiHistrative reoiew ~aHel aeeisieH tlHaer (B). 
!Hl) '!'he MeMeer ana Ute PICO EHe the parties 15e aH appeal 

breHgfit B) a Meffiber regaraiH~ aHy Mal515ers sHejeet l;e appeal as 
e~eeifiea ifl (2) e£ this rHle. '!'he department is Het a ~art} te 
aH a~peal ere~~hl; B} a MeMhei regareiiHg aH} Matters SHbjeet t:e 
ap~eal as specifies iH (2) ef this rHle. 

(13) '!'he pre•dsieHS ef this ~Hle appl:y iH aaaitieH te !ohe 
applieaele predsieHs ef ARPI i6. 2. 291, et seq., exee~t that !ohe 
prerisieHe e£ this rHle shall eeHtiel iH the eveHt ef a eeHfliet 
wieh the p!edsieHs ef ARPI 46.2.281, et seq. '!'he rnevisiells of 
J>.RI~ 46.12.199, 46.H!.S89A, 46.12.1268 oi any etfier aepartmeHI: 
appeal er fiearing preoisien ele Het appl} t::e a reoie .. er heariH~ 
tll'leier this rtlle. 

## J.1l A member is not entitled to continuation of 
benefits under these rules. ARM 46.2.206 or 42 CFR, part 431, 
subpart E, Hflless the eleeisieH at issHe is a reseissien by t::fie 
!~CO ef a speeHieally graf!tea a~preval fer a partietlla:E' service 
fer a specific ~cries ef time. The member is net ent::itlea te a 
eefltilltlat::ien ef beneHI::B whe!e the PICO grantee a~)i're.al fer a 
BC!>iee fer a perieel ef time er llHmber ef 1:1nit::s etlt tfie MCO 
aefties ap)i're .. al fer aaaitiellal perieas er tlnit::s ef service. 

(8) A provider is not entitled to payment for services 
provided after the effective date of a denial of authorization. 

(9) A member is entitled only to the processes 
specifically provided in this rule to contest an adverse 
decision by the department or its designee. A membe.r is not 
entitled to any administrative review or hearing procedure 
under ARM 46.2.201. et seg .. or other department rule. regarding 
a denial or termination of plan eligibility, a denial of 
authorization or coverage of services. or any other issue 
arising under the plan. 

(10) A member is not entitled to any grievance, 
reconsideration. review. hearing or other appeal process with 
respect to changes in eligibility coverage or other plan 
benefits which result from generally applicable changes in 
eligibility requirements. coverage provisions, rates, imposition 
of limitations or other changes. 

AUTH: Sec. 2-4-201, 53-2-201, 53-6-113 and 53-6-706, MCA 
IMP: Sec. 2-4-201, 53-1-601, 53-2-201, 53-6-101, 53-6-

113, 53-6-116, 53-6-706 and 53-21-202, MCA 

46.20.126 MENTAL HEALTH A€eB&S SERVICES PLAN, TRANSITION 
FROM RULES IN EFFECT PRIOR TO APRIL 1. 1997 JULY 1. 1999 

(1) Notwithstanding any provision of this subchapter, 
under no circumstances will the plan cover services provided 
prior to April 1,1997 July 1, 1999. 

(2) I!!ahieltlals reeeh•ing ment::al health sen•iees prier te 
April 1, 1997 Hneier sHy st::ate pre~ram inelHaillg Btlt net limited 
te meelieaid, maHaging reseHrees l!e!ltal'la; a state mefltal health 
~regram, e:E' a stat::e child ana tamily se:E'Jiees ~regram, will !let 
be ellt:it::led ~nder aft) sueh pregram t::e f~rther me!lt::al healt::h 
sCI .. iees p~e<'ielea eR er after April 1, 1997. 'f'hiB :E'tlle ap!"lie" 
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re!)'ardlees ef .. nether ehe memller has eem~leeed any j3ireeeribed 
eetlrse ef tteatmeat, whether admissiea eeetlrred, er eeaeintled 
elSa)' or eer.•iees '•lere aM'reved fer aft)' Ilartietllar Ilerioa ef time 
tlnder stleh rrs!J!"affi. Ceatiatled eeate ftlaain!)' will be available 
for meatal health eeroieee rre~idea ea er after Aj3iril 1, 1997 
enl)' ae prooiaea iH this stlbehapter. 

(3) Info~atien and aesistanee ia asstlring a traaeition te 
the plan that allewe for eeatintlatien ef 1'1\eaieall) fteeessary 
aero ieee uithotlt iaterrtlj3itiol'l will be prodded tlj3!0fl reqtlest by 
the !!CO. 

AUTH: Sec. 53-2-201, MCA 
IMP: Sec. 53-1-601, 53-1-612, 53-2-201 and 53-21-202, MCA 

3. The proposed rule changes implement a joint federal 
and state funded program of mental health service coverage under 
the Montana medicaid program and a state-funded Mental Health 
Services Program (MHSP) . Services currently are provided to 
eligible individuals under the Mental Health Access Plan (MHAP). 
The current MHAP system is operated under a waiver of certain 
federal medicaid requirements approved by the federal Department 
of Health and Human Services under section 1915 of the Social 
Security Act. Under the waiver, funding from several programs, 
including medicaid and certain general fund programs was 
combined and administered under a single program that served 
both medicaid-eligible and certain other low income individuals. 
Under the waiver and MHAP, the department contracts with a 
managed care organization to operate the program. 

A subcommittee of the Montana legislature recently voted to 
require the department to terminate its contract with the 
current managed care organization. The managed care 
organization then notified the department that it would 
terminate the contract. The contract will terminate on June 30, 
1999. As a result of contract termination, the waiver necessary 
to operate the MHAP program will also terminate. Accordingly, 
the department will no longer have waiver authority to operate 
the MHAP program. 

Action by the Montana Legislature to require the department to 
terminate its contract with Montana Community Partners (MCP), 
the department's contractor for the Mental Health Access Plan 
(MHAP), actual notice of contract termination received from MCP, 
and the termination of the section 1915(b) waiver which allows 
the department to operate the MHAP all combined to effectively 
preclude the possibility of continuing operation of the MHAP in 
its present form. The department considered continuation of the 
MHAP under a new contractor but determined that option was not 
available. Selection of another contractor would require an 
extended procurement process, a period of time for the selected 
vendor to develop systems, procedures and processes consistent 
with current MHAP rules, and a possible delay in implementation 
while the department tested and certified the contractor's 
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readiness to adequately perform all necessary functions. The 
department will, in fact, follow this procedure in implementing 
a new mental health managed care system over the next year. For 
the present, it is necessary to define and implement an interim 
method to assure the continuation of mental health services to 
medicaid beneficiaries and other low-income persons with a 
serious mental illness. Because the department's 1915(b) waiver 
has been extended only through April, 1999, that method must be 
in accord with Health Care Financing Administration regulations. 

The department must select approaches to service coverage and 
rate structures that can be implemented in the relatively short 
amount of available time, that work within existing systems and 
processes, that minimize reliance upon untested approaches and 
that can be implemented within the appropriations provided by 
the Montana legislature. Considering the concerns of providers 
and consumers under MHAP regarding the levels of rates, 
timeliness of payment and other issues, the department believes 
that an interim system based upon familiar systems and processes 
and a generally predictable level and timeliness of payment will 
facilitate stability in the service delivery system. Such a 
system will also provide a sound foundation upon which to 
develop and implement a new managed care system in the next 
biennium. Accordingly, the department has selected the option 
of basing the proposed rules in large part upon the medicaid 
rules that were in effect prior to MHAP, with particular changes 
necessary to address the circumstances of the interim system and 
changes in medicaid systems and processes that have occurred 
since MHAP implementation. 

Given the complexity and scope of the task of implementing a 
comprehensive statewide system of mental health services for 
medicaid and other low income individuals, the department 
believes that the only feasible option is to implement a system 
of coverage and reimbursement similar to the medicaid system in 
place immediately prior to MHAP implementation. This option 
allows the department to adopt systems and processes familiar to 
the department, providers and consumers. The department 
believes that this is the only option that can be successfully 
implemented by July 1, 1999. 

The department intends that the programs established under the 
proposed rule changes will be implemented on a temporary interim 
basis. The department anticipates that it will be working over 
the course of the next 15 months to establish a new mental 
health managed care system under the final version of a proposal 
currently under consideration in the Montana legislature. 

The proposed rules establish both medicaid and MHSP coverage of 
mental health services. The proposed rules specify the mental 
health services that will be covered under medicaid and MHSP, 
the requirements and limits applicable to various medicaid and 
MHSP mental health services, the rates to be paid for particular 
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medicaid and MHSP mental health services, copayments required 
for medicaid and MHSP eligible individuals, recipient and 
provider grievance, reconsideration and hearing rights under 
MHSP, eligibility requirements for individuals to receive 
services under MHSP and other program definitions and 
requirements. 

The department considered the option of developing a completely 
separate system for providing mental health services coverage to 
low income individuals not eligible for medicaid. However, the 
department did not select this approach because sufficient time 
was not available to fully consider or develop such a system and 
because such an approach would be inefficient for the 
department, providers and consumers. There are significant 
advantages to adopting a program as similar as possible to the 
proposed medicaid system. Accordingly, the department has 
selected the option of proposed rules that apply the same 
requirements, procedures, rates and other rules to both medicaid 
and non-medicaid mental health service coverage insofar as 
practicable. Although complete uniformity between the two 
programs is not possible for various reasons, the department 
believes that the proposed rules minimize unnecessary 
differences between the programs and unnecessary duplication in 
paperwork or other requirements. 

The department weighed several reimbursement methodologies, 
including those in effect for providers prior to MHAP 
implementation, those currently used by MCP to reimburse 
providers, and those currently in effect for medicaid providers. 
In several cases the first and last of these are identical. In 
some cases the present methodology for MCP and for medicaid are 
identical. The department examined a number of options for 
setting reimbursement rates for services under the proposed 
rules. Several facility- or provider-specific methodologies 
were utilized for both medicaid and non-medicaid mental health 
services prior to implementation of the MHAP. The department 
determined that these methodologies were overly complicated and 
would require the accumulation and analysis of data that would 
be burdensome to both the providers and the department and would 
not allow for a sufficiently timely process. The department is 
proposing rates that will be uniform across any given provider 
type in order to eliminate inequities that existed in 
reimbursements prior to MHAP and to promote the efficient 
delivery of services within the constraints of the available 
budget. 

Within each provider type, the department contemplated a range 
of possible reimbursement rate options. All rate decisions were 
made to be as consistent as possible, considering changes in the 
billing and reimbursement methodology, with the medicaid rates 
that were in effect prior to the MHAP while taking into 
consideration the present reimbursement rate being paid to that 
provider type by Montana Community Partners. The final 
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determinant of the rates specified in the proposed rules was the 
need for the mental health program to operate within 
appropriated funding levels while avoiding future reductions in 
either services or eligibility. The proposed reimbursement 
rates will provide reimbursement consistent with efficiency, 
economy and quality of care and sufficient to provide access to 
services for covered individuals, while allowing for coverage of 
the widest possible array of services within available funding. 

In all cases, the department determined that the billing and 
payment processes currently in place for the Montana medicaid 
program would be used. This promotes consistency between 
provider types, reduces confusion, and precludes expensive and 
time consuming systems changes for both providers and for the 
department's fiscal intermediary. 

Medicaid service coverage. With the establishment of MHAP, the 
administrative rules applicable to medicaid were amended to 
exclude coverage of mental health services. Rules providing for 
medicaid coverage and reimbursement of mental health services 
were repealed, and various rules were amended to eliminate 
references to excluded mental health services. Under MHAP, 
mental health services were provided to both medicaid and other 
low income recipients under the MHAP rules codified at ARM title 
46, chapter 20. 

The proposed changes to 46.12.501, 46.12.502, 46.12.514, 
46.12.1713 are necessary to assist persons with mental health 
needs. The changes remove language specifically excluding 
medicaid coverage of mental health services, and to include 
covered mental health service categories in the list of medicaid 
covered services in 46.12.501. 

The department considered service coverage options providing for 
more restrictive as well as less restrictive coverage than was 
provided under medicaid prior to MHAP implementation. The 
department did not select the option of restricting coverage 
beyond pre-MHAP coverage because it believed that at least the 
pre-MHAP array of services was necessary to adequately meet the 
needs of recipients needing mental health services. 

The department also considered providing more services than were 
provided under the pre-MHAP medicaid program, such as coverage 
of inpatient psychiatric services to children in freestanding 
psychiatric hospitals and coverage of a wider array of community 
treatment services. The department did not select coverage of 
inpatient psychiatric services to children in freestanding 
psychiatric hospitals because the high cost of such services 
would consume a disproportionate share of available funding and 
would require corresponding reductions in other services 
categories affecting a significant number of recipients. 

Other services that could have been covered for medicaid 
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eligible individuals under MHAP are not proposed for coverage 
because sufficient appropriations are not available to cover 
them or they cannot be provided under federal medicaid service 
categories. Accordingly not all services that could have been 
covered under MHAP are included in the proposed list of medicaid 
covered services. 

The department selected the option of covering the categories of 
covered mental health services covered under medicaid prior to 
MHAP, with coverage of certain additional community services 
provided by mental health centers. The department recognizes 
that one advantage of MHAP was greater flexibility to provide 
services based upon individual needs rather than rigid service 
categories. The department intends to maintain a degree of 
coverage flexibility beyond the pre-MHAP coverage categories by 
submitting state plan amendments to allow coverage for mentally 
ill adults of community-based psychiatric rehabilitation and 
support, and multi-disciplinary discharge treatment planning, as 
well as the therapeutic components of adult foster care and 
mental health group home services. The proposed rule proposes 
medicaid and MHSP coverage of these services as mental health 
center services. If the state plan amendments are approved, the 
department will retain coverage of these services for medicaid 
eligible individuals. If state plan amendments are not 
approved, the department will consider providing discretionary 
coverage of these services under MHSP for medicaid eligible 
individuals. 

The department has proposed, within the constraints of program 
requirements and available funding, an array of mental health 
services that it believes will address the needs of consumers. 
This proposal contains the department's best current estimate of 
the array of services that can be covered and funded under the 
interim system. The department does not consider the proposed 
array of services under medicaid or MHSP to be conclusive or 
final, and invites comment regarding the service coverage to be 
provided. The department also invites comment regarding what 
other mechanisms might be employed so that services can be 
offered without incurring costs in excess of available 
appropriations. 

Hospital mental health services. The proposed changes to ARM 
46.12. 506, 46.12. 507 and 46.12. 508 are necessary to assist 
persons with acute mental health needs. These amendments 
provide medicaid coverage of psychiatric partial hospitalization 
services and coverage of psychologist and psychological testing 
services in the outpatient hospital setting. The proposed rule 
generally reinstates this coverage as available prior to MHAP, 
and provides for reimbursement at the pre-MHAP medicaid rates. 
The scope and definition of partial hospitalization services is 
generally the same as before MHAP, and additional details are 
set forth in the department's medicaid partial hospitalization 
policy, available upon request from the department's Health 
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Policy and Services Division. 

Proposed ARM 46.12.508(11) (d) (i) is necessary to impose a limit 
of one visit per week upon the number of separately billable 
psychiatric physician visits for recipients in partial 
hospitalization programs. This limit is necessary to prevent 
abuse of the separate billing opportunity for physician visits 
in this setting and to assure the cost effective use of the 
funds available for coverage of mental health services. The 
department believes that the services necessary for recipients 
can be provided within this limit by the physician and by other 
staff under the physician's direction. 

The proposed partial hospitalization rates are the pre-MHAP 
medicaid rates inflated by 3\ to account for cost increases. 

Residential treatment services. Rules XII through XVII are 
necessary to assist persons needing mental health treatment in 
a residential setting. The proposed rules establish medicaid 
coverage and reimbursement of residential treatment services. 
The definition and scope of this medicaid service coverage and 
the provider participation requirements are the same as prior to 
MHAP. As before MHAP, medicaid will not cover inpatient 
psychiatric hospitalization in freestanding psychiatric 
hospitals. 

Reimbursement for residential treatment services provided by in­
state facilities will be a single statewide prospective rate of 
$262.71 per patient day. At the time MHAP was implemented, 
medicaid reimbursement for residential treatment services was 
made under a facility-specific prospective rate per patient day, 
but was midway through a transition to a single statewide per 
diem rate. The proposed reimbursement rate adopts the statewide 
rate approach, proposing a rate that is the average of specific 
facility rates in effect imm~diately prior to implementation of 
MHAP. The adoption of a single specific rate for the 
anticipated interim period renders unnecessary adoption of the 
complicated rate methodology and cost reporting and settlement 
rules that were used prior to MHAP. 

As before MHAP, the per diem rate is a bundled rate and covers 
all services, therapies and items related to the patient• s 
psychiatric condition while the patient is admitted to the 
residential treatment facility, except as specified in the rule. 
Proposed Rule XIV (4) (a) (i) is necessary to impose a limit of 
one visit per week upon the number ·of separately billable 
psychiatric physician visits for recipients in residential 
treatment facilities. This limit is necessary to prevent abuse 
of the separate billing opportunity for physician visits in this 
setting and to assure the cost effective use of the funds 
available for coverage of mental health services. The 
department believes that the services necessary for recipients 
can be provided within this limit by the physician and by other 
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staff under the physician's direction. 

Rule XVII is necessary to ensure that reimbursement is made only 
for medically necessary services. The proposed rules specify 
the department's authority regarding utilization review and 
inspection of care in residential treatment facilities, and to 
establish the federally mandated certificate of need 
requirements. Prior to MHAP, residential treatment services 
were subject to a utilization review process separate from other 
service categories. Under the proposed rules, residential 
treatment services will be subject to prior authorization by the 
department's utilization review contractor under Rule I. The 
department does not anticipate that a separate contractor or 
utilization review process will be established for residential 
treatment services during the interim period. 

Institutions for Mental Disease. Proposed Rules XVIII through 
XXIV are necessary to assist persons needing institutional 
treatment. The proposed rules establish medicaid coverage and 
reimbursement of services provided in institutions for mental 
diseases (!MD) for persons over age 65. The definition and 
scope of this medicaid service coverage and the provider 
participation requirements are the same as prior to MHAP. 
Federal medicaid law prohibits reimbursement of services 
provided in IMDs except for persons age 65 or over in an !MD (in 
Montana, the nursing facility unit at Montana State Hospital and 
Montana Mental Health Nursing Care Center at Lewistown) , or 
persons under age 21 in inpatient psychiatric facilities (in 
Montana, residential treatment facilities). 

Reimbursement for !MD services provided to persons age 65 or 
over will be a prospective rate of $350 per patient day for the 
nursing facility unit at Montana State Hospital and $150 per 
patient day for high acuity and $100 per patient day for low 
acuity for the Montana Mental Health Nursing Care Center at 
Lewistown. At the time MHAP was implemented, medicaid 
reimbursement for !MD services was a per diem rate determined 
retrospectively based upon the providers' actual costs. 
Providers were reimbursed an interim rate and rates were settled 
after filing of cost reports. The adoption of the specific 
rates in effect prior to MHAP renders unnecessary adoption of 
the complicated rate methodology and cost reporting and 
settlement rules that were used prior to MHAP. As was the case 
before MHAP, providers will be permitted to bill in addition for 
separately billable items as provided in ARM 46.12.1245. 

Therapeutic Youth Group Home and Family Care Services. The 
proposed changes to 46.12.516 and 46.12.517 are necessary to 
assist persons needing therapeutic youth group home and family 
care services. The proposed amendments provide medicaid 
coverage of the therapeutic component of therapeutic youth group 
home services and therapeutic family care services. Medicaid 
will cover only the therapeutic component of these services, and 
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under federal restrictions cannot cover the room and board 
portion of these services. For children in state custody who 
are placed in these levels of care, room and board will be paid 
outside medicaid and MHSP by the department's child and family 
services division (CFS). Room and board in these service 
settings will not be covered under medicaid or MHSP. 

The therapeutic component of therapeutic youth group home and 
family care services will be covered by medicaid according to 
requirements similar to those that existed prior to MHAP. In 
contrast to pre-MHAP coverage, these services must be prior 
authorized in accordance with Rule I by the department's mental 
health services utilization review contractor, rather than by 
CFS. For purposes of this prior authorization, the particular 
medical necessity criteria for these services that were codified 
in CFS rules prior to MHAP are included in the proposed medicaid 
rules to specify the degree of need that must exist to access 
these services. · 

CFS will not perform prior authorization for these services, and 
no contract with CFS is required for medicaid or MHSP coverage 
of these services. CFS may in its discretion contract for the 
provision of these services outside medicaid or MHSP. The 
proposed changes to ARM 37.37.105 and 37.37.303 are necessary to 
replace references to MHAP with references to medicaid and MHSP. 

The proposed changes to ARM 46.12.517 are necessary to specify 
the reimbursement rates for the therapeutic component of these 
services. The proposed reimbursement rates are $156 per patient 
day for the therapeutic component of intensive level therapeutic 
youth group home services, $84.16 per patient day for the 
therapeutic component of campus based or moderate level 
therapeutic youth group home services, $59.27 per patient day 
for the therapeutic component of intensive level therapeutic 
family care services and $39.75 per patient day for the 
therapeutic component of moderate level therapeutic family care 
services. These rates are based upon the rates in effect prior 
to MHAP implementation adjusted for subsequent medicaid provider 
rate increases. 

Mental health center services. Proposed Rules XXXVIII through 
XLI are necessary to provide for medicaid coverage and 
reimbursement for those persons needing mental health center 
services. These services will be reimbursed under .a category 
of services separate from clinic services. The proposed changes 
to 46.12.570 are necessary to specify that mental health center 
services are not reimbursed as clinic services, as they were 
prior to MHAP. 

Mental health center services may be provided by facilities 
licensed by the department as a mental health center. For 
purposes of medicaid coverage and reimbursement, all services 
must be provided in accordance with applicable licensure 
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requirements and the requirements of the proposed rules. 
Medicaid covered mental health center services include adult day 
treatment, child and adolescent day treatment, community-based 
psychiatric rehabilitation and support, and multi-disciplinary 
discharge treatment planning, and the therapeutic components of 
crisis intervention services, foster care for mentally ill 
adults and mental health group horne services. Mental health 
centers and their staff may also provide case management 
services according to proposed Rules XXV through XXXVII, but to 
do so must enroll as case management service providers. 

Practitioners (physicians, mid-level practitioners, licensed 
clinical psychologists, licensed clinical social workers and 
licensed professional counselors) and mental health centers will 
be required to enroll individually and directly in the 
appropriate medicaid category of service. Generally, the mental 
health centers will not be reimbursed for practitioner services 
as mental health center services. Practitioners employed by or 
under contract with a mental health center may assign their 
medicaid payments to the mental health center, but their 
services will be reimbursed only as provided in the proposed 
rules. 

The proposed rules will permit the mental health center to elect 
to either include practitioner services for purposes of billing 
for mental health center services, as permitted by the proposed 
mental health center services rules, or to not include the 
practitioner services as mental health center services and to 
have the practitioner bill under their respective category of 
service, as permitted by the rules applicable to the particular 
service. However, the same practitioner services cannot be 
billed as both mental health services and as services under the 
practitioner's category of service. Except as separate billing 
is permitted by the rules, the mental health center 
reimbursement provided in the rules covers and includes all 
services provided by the mental health center and its staff. 

The proposed rules include documentation requirements that for 
day treatment services are more extensive than required by 
licensure rules. For day treatment services, the proposed rules 
require that the provider make and maintain attendance records 
and daily notes concerning the recipient's participation and 
progress in the program. These requirements are necessary to 
assure that recipients. are actually in attendance and 
participating in a service that will achieve the goals of the 
program. 

For day treatment services, the proposed rules also require 
.attendance for minimum numbers of hours in order to receive 
either half-day or full-day reimbursement. In addition, day 
treatment services will be limited to 15 treatment days per 
month for adults and 20 treatment days per month for children 
and adolescents. These limits are necessary to enable the 
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department to cover the widest possible array of mental health 
services for the greatest number of needy individuals. 

Reimbursement for mental health center services is according to 
a schedule of fees for defined units of service. These rates 
are based upon the rates in effect prior to MHAP implementation, 
where available, and upon the department's assessment of the 
reimbursement level sufficient to ensure adequate access to 
services consistent with the need to assure the availability of 
the broadest possible array of mental health services. 

Psychologist. Social Worker and Professional Counselor Services. 
Proposed Rules III through V, VI through VIII, and IX through 
XI, respectively, are necessary to assist persons needing mental 
health services in non-residential settings. The proposed rules 
provide for medicaid coverage and reimbursement. of licensed 
clinical psychologist services, licensed clinical social worker 
services and licensed professional counselor services. 

Services in each of these three categories will be limited to 
services that are within the scope of practice permitted under 
state licensure law and that are included on the department's 
list of covered CPT codes for each service category. The lists 
of covered CPT codes are incorporated by reference in the 
respective rules for each service category, and copies of these 
lists are available upon request from the department's Addictive 
and Mental Disorders Division. 

Some of the limitations that were imposed on these services 
under medicaid prior to MHAP are included, as they are 
considered necessary to assure that service utilization is 
necessary and appropriate. However, the 22 hour annual limit 
has not been included in this proposal. The 22-hour limit was 
difficult for providers to follow and for the department to 
administer and enforce. Under the proposed rules, service 
utilization will be reviewed and controlled under the prior 
authorization and review procedures that will be established 
pursuant to Rule I. 

Reimbursement of licensed clinical psychologist services, 
licensed clinical social worker services and licensed 
professional counselor services will be at 59%, 47% and 47% 
respectively of the reimbursement determined under the resource 
based relative value scale (RBRVS) methodology provided in ARM 
46.12.502A. The proposed changes to ARM 46.12.502A are 
necessary to include these services in the list of services 
reimbursed under the RBRVS methodology set forth in that rule. 

This reimbursement methodology is consistent with the 
methodology in effect for all other practitioners under the 
Montana medicaid program and will not require these providers to 
modify their current billing procedures. Use of CPT codes will 
allow providers a greater range of reimbursable service than 
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would be possible utilizing the "local codes" in effect prior to 
MHAP implementation while allowing the department to make 
comparisons with MHAP data. The rates specified are designed to 
be consistent with the level of reimbursement paid to most 
providers prior to MHAP implementation while considering the 
present MHAP rates. 

Case management services. The proposed changes to ARM 
46.12.1902 and proposed Rules XXV through XXXVII are necessary 
to assist persons needing intensive case management services and 
care coordination services. The proposed rules provide for 
medicaid coverage and reimbursement of case management services 
for adults with severe disabling mental illness (SDMI) and youth 
with serious emotional disturbance (SED). Under the proposed 
rules, these services will be available on a statewide basis. 

For both SDMI adults and SED youth, the proposed rules will 
provide coverage of two categories of case management services -
intensive case management and care coordination case management 
services. The components of services covered under both 
categories is the same as covered under pre-MHAP medicaid rules. 
The differences between the two case management categories are 
the providers that may provide the service and the intensity of 
the service. Intensive case management may be provided only by 
a licensed mental health center, which must enroll as a case 
management service provider. 

The less intensive care coordination services may be provided by 
a licensed mental health center or by clinicians, such as 
physicians, mid-level practitioners, psychologists, social 
workers and professional counselors. To obtain medicaid 
coverage and reimbursement, practitioners must enroll in the 
program as a case management service provider. The care 
coordination category is designed to provide a flexible approach 
for patients whose condition does not require the degree of 
involvement provided by intensive case management, but who need 
a minimal level of case management service. The various 
practitioners may provide needed care coordination services, or 
otherwise are expected to contact a mental health center or 
other provider who can provide the more intensive service. care 
coordination services are limited to 4 hours (16 15-minute 
units) of service per month per recipient. 

For both categories of case management services, the provider 
must make and maintain narrative documentation to support the 
services provided. For intensive case management services, care 
must be provided in accordance with a case management treatment 
plan and according to applicable licensure requirements. For 
intensive case management, case workers cannot have a case load 
that exceeds 22 clients for adults or 20 clients for youth at 
any given time. Services must be provided according to the 
recipient's individual need, but must include at a minimum 3 
face to face contacts per month. These requirements are 
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necessary to assure that recipients receive a sufficient degree 
of attention and service, and that the services are supported 
and demonstrated by documentation. 

Case management reimbursement rates are based upon a monthly 
rate for intensive case management services and based upon a 15 
minute unit of service for care coordination services, for 
either individual or group services. This approach is 
consistent with the current MCP methodology and is preferred by 
providers in that it offers greater flexibility and eliminates 
unnecessary paperwork. The rates specified are designed to be 
consistent with the level of reimbursement paid to most 
providers prior to MHAP implementation. while considering the 
present MHAP rates. 

Medicaid freedom of choice. The proposed change to ARM 
46.12.202 is necessary to reinstate the same degree of freedom 
of choice of providers that existed prior to MHAP. The waiver 
under which MHAP is operated includes a waiver of the federal 
medicaid freedom of choice provisions, and with the expiration 
of the waiver medicaid freedom of choice must be reinstated. As 
was the case prior to MHAP, the recipient's right to choose a 
provider will be subject to applicable medicaid requirements, 
e.g., the provider must be enrolled in the medicaid program and 
must comply with applicable prior authorization, service and 
billing requirements. 

Medicaid copayments. The proposed changes to ARM 46.12.204 are 
necessary to assist the department in providing mental health 
services within its limited legislative appropriation. The 
proposed amendments specify the copayments applicable to 
categories of mental health services that will be provided under 
medicaid. The proposed copayments are nominal in amount and 
similar to the copayment amounts in effect prior to MHAP. In 
addition, the proposed changes to ARM 46.12.204(1} (j} and (k} 
are necessary to provide for separate copayment provisions for 
public health clinics. Public health clinic services are 
reimbursed as a separate category, subject to a $.50 per service 
copayment and other clinic servjces are subject to a $1.00 per 
visit copayment. 

Miscellaneous medicaid changes. The proposed changes to ARM 
46.12.1708 are necessary to remove language that differentiates 
between physical health and mental health visits in federally 
qualified health centers and rural health clinics. This 
distinction was necessary under MHAP because medicaid paid these 
facilities only for physical health services, and not for mental 
health services. The distinction will not be necessary under 
these rules because medicaid will pay these providers for both 
physical and mental health services. The proposed changes to 
ARM 46.12.4810 are necessary to replace references to MHAP with 
references to the current program names. The proposed changes 
to ARM 46.12.5007 are necessary to update service category names 
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and rule references. 

Mental Health Services Program (MHSPl . The proposed changes to 
ARM 46.20.103 through 46.20.126 are necessary to eliminate the 
MHAP program and replace it with a program of mental health 
service coverage paid on a fee for service basis for certain 
eligible low income individuals. MHSP will provide coverage and 
reimbursement of mental health services only for individuals who 
are not eligible for medicaid. 

The department desires to provide the widest array of services 
to the greatest number of needy individuals under this program, 
within available appropriation levels. The department has 
proposed as broad an array of service coverage as it currently 
believes possible. The department invites comments regarding 
service coverage and will consider coverage of additional 
categories within the limits of available funding. 

To make the most efficient and effective use of available funds 
to provide the services most needed to the individual most in 
need, it is necessary to impose some limits on the categories of 
services available, the amount of services available within 
covered categories and otherwise to limit various aspects of the 
program. 

MHSP is not an entitlement program and the establishment of the 
program and' the services offered does not entitle any 
individual, provider or other person or entity to eligibility, 
to any type, amount or level of service, to participate in the 
program, or to receive any particular number of patients or 
amount of reimbursement. While the department has offered the 
widest service coverage it considers possible, actual service 
utilization or other factors arising after program 
implementation may require adjustments in eligibility 
requirements, the number of individuals that can be served under 
the program, the services that will be covered, the 
reimbursement rates that will be paid, the number of providers 
that will be enrolled or other aspects of the program. 

MHSP eligibility. The proposed amendments to ARM 46.20.106 are 
necessary to provide mental health services for low income 
persons not eligible for medicaid. The proposed amendments 
specify the eligibility requirements for the MHSP. In setting 
parameters for non-medicaid eligibility for the interim program 
described in the proposed rules, the department examined several 
options, including a higher income limit and a resource 
limitation. Due to budgetary constraints and to achieve the 
benefits of simplicity and stability for the people presently 
served under MHAP, the department determined to maintain 
eligibility criteria and procedures consistent with the present 
MHAP non-medicaid eligibility process. 

To be eligible, an individual must be an adult with severe 
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disabling mental illness or a youth with serious emotional 
disturbance, and the individual must have total family income at 
or below 150\ of the federal poverty level, without regard to 
other assets or financial circumstances. The proposed rules 
follow the MHAP rules regarding what is considered income. 
Adoption of these eligibility rules are necessary to assure 
continuation of service for individuals already enrolled in MHAP 
and receiving services. 

The eligibility category for state facility residents is not 
continued because services at Montana State Hospital and the 
Montana Mental Health Nursing Care Center will be funded 
directly through by the state rather than through the MHSP. 
This will not result in an interruption of services to residents 
of these institutions. These services will be funded by 
appropriations and/or collections under existing state law from 
residents able to pay and from liable third parties. 

Only persons ineligible for medicaid and who otherwise meet 
eligibility requirements will be eligible under the MHSP. As a 
condition of eligibility, an individual must apply for and be 
denied medicaid eligibility, have a pending medicaid 
application, or must be ineligible because the individual is an 
inmate in a public institution. For otherwise eligible 
individuals, MHSP coverage will be available while a medicaid 
application is pending. If a person obtains services under the 
plan and is later determined eligible for medicaid for this 
period, the provider may be required to refund the plan payment 
and bill medicaid. The department is considering whether an 
alternative approach can be fashioned that would not require a 
refund and rebilling for these services, and if a satisfactory 
process can be identified will revise this provision in the 
final adoption not ice. These requirements are necessary to 
maximize the benefit of funding available for the non-medicaid 
portion of the plan, by assuring that medicaid is used where 
available under applicable requirements. 

MHSP eligibility will be determined by the department or its 
county human services offices. For purposes of the transition 
from MHAP to MHSP, the department intends to rely initially upon 
eligibility determinations made under MHAP for those persons who 
remain MHAP eligible as of June 30, 1999. Eligibility may be 
redetermined at any time and will be redetermined no more than 
one year after the last determination was made. Individuals 
must notify the department within 30 days of any changes in 
income or family composition that would affect eligibility. The 
proposed rules regarding provisions are necessary to assure 
continuity of eligibility during the transition period. A 
complete redetermination of eligibility for purposes of the plan 
would be difficult to complete within the available time, and 
could cause interruptions in service. 

Member copayments. The proposed amendments to ARM 46.20.120 are 
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necessary to ensure services for persons within 150% of the 
federal poverty level and at the same time allow the program to 
keep expenditures within the amounts appropriated by the Montana 
legislature. The proposed amendments specify copayments 
applicable to services under the MHSP. copayments will be no 
more than $10 per outpatient service, no more than $10 (or the 
amount of the prescription) for each prescription filled, and no 
more than $50 for each inpatient admission. Depending upon 
service utilization and the availability of funding, the 
department may reduce these copayment amounts by notifying 
providers and consumers of the reduct ions. Based upon the 
funding available, copayments higher in amount than charged to 
medicaid recipients will be necessary to allow coverage of an 
adequate array of services. 

For non-medicaid recipients, the department has received 
substantial public comment on previously-proposed copayment and 
premium requirements. On balance, sentiment has favored 
recipient financial participation. Copayment is less burdensome 
for the recipient and the department while being less likely to 
deter persons with a mental illness from seeking needed 
services. Collection of copayments will allow the department to 
fund a wider array of services, including a limited pharmacy 
benefit, within the funding appropriated for mental health 
services. 

Covered services. The proposed amendments to ARM 46.20.114 are 
necessary to specify the services that will be covered under the 
MHSP. Covered services include those listed in the rule when 
medically necessary to treat a covered diagnosis, and the list 
of covered diagnoses remains the same as under MHAP for non­
medicaid eligible individuals. The proposal includes a wide 
array of outpatient services, including mental health center 
services, partial hospitalization, and psychotropic medications, 
and also includes residential treatment services, and the 
therapeutic component of therapeutic youth group homes and 
therapeutic family care. The department also contemplated 
additional services for the non-medicaid population but 
determined it was not possible to further expand the array of 
services to be provided within the anticipated available 
funding. As one option, the department considered an array of 
mental health services much more attenuated than is presented in 
the proposed rules. The department originally proposed limiting 
non-medicaid reimbursed mental health services to those services 
provided to this population prior to the MHAP in order to ensure 
expenditures will not exceed appropriated funding. That option 
would have precluded reimbursement of all out-of-home services 
and prescription drugs. The department believes, however, that 
it will be possible to fund essentially all of the services 
provided to non-medicaid eligible MHAP members, with the 
exception of acute inpatient services, within the appropriation 
currently specified in HB2. The department believes it has 
proposed the most extensive coverage possible under available 
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funding, but invites comment regarding the proposed list of 
covered services. 

Services under the MHSP must be provided according to the 
requirements applicable to the same category under medicaid. 
General medic:aid requirements and medicaid requirements 
applicable to particular service categories apply to services 
under the plan except where otherwise specified. Overpayments 
and instances of fraud and abuse will be handled according to 
the corresponding medicaid requirements and processes, and 
providers will be entitled to notice and hearing regarding 
overpayment and sanction determinations. Application of 
medicaid requirements to services under the MHSP is necessary to 
standardize requirements, avoid unnecessary duplication of 
systems, processes and provider requirements, and to enable the 
department to establish a system within existing time and 
funding limitations. 

Provider requirements and reimbursement. The proposed 
amendments to ARM 46.20.110 are necessary to specify the 
requirements that must be met by providers to participate in the 
MHSP. To participate in MHSP, providers must be enrolled in 
medicaid for the same category of service and must also sign an 
agreement for enrollment in the MHSP. The enrollment 
requirements and process are the same as for medicaid. 
Providers already enrolled as medicaid providers will be 
required merely to sign an addendum to their medicaid provider 
agreement in order to enroll. Application of medicaid provider 
requirements to the MHSP is necessary to standardize 
requirements, avoid unnecessary duplication of systems and 
processes, and to enable the department to establish a system 
within existing time and funding limitations. 

Reimbursement for services provided to MHSP eligible individuals 
will be the same reimbursement available under the proposed 
medicaid rules. Medicaid rules regarding claims submission, 
third party liability and payment in full will also apply. 
Claims will be submitted to and processed by Consultec, the 
medicaid claims processing agent. Use of the medicaid 
reimbursement and claim provisions is necessary to avoid 
unnecessary duplication of effort and to insure the same level 
of access to services for eligible members under both programs. 
Use of medicaid rules will avoid requiring providers, department 
staff and department contractors having to develop and learn new 
systems, rules and processes. Providers are generally familiar 
with many these rules, which will facilitate a smooth transition 
from the MHAP program to the fee for service program. 

Definitions. The proposed amendments to ARM 46.20.103 are 
necessary to conform the MHSP definitions to the program changes 
discussed above. In addition, the proposed amendment to ARM 
46.20.103(3)(d) is necessary to add the Boulder River School, 
which is the girls correctional facility corresponding to Pine 
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Hills, and delete Montana youth alternatives from to the list 
of detention and correctional facilities in which members are 
not covered. 

The proposed amendments to ARM 46.20.103(7) and 46.20.103(18) 
are necessary to take into account rising costs of living. The 
proposed amendments update the Federal Poverty Level to the most 
current federal publication. The proposed amendments to 
46.20.103(10) is necessary to apply the medicaid definition of 
medical necessity to the MHSP, so that a single definition 
applies to both programs, in order to avoid conflicting and 
inconsistent definitions. 

The proposed amendments to ARM 46.20.103(15) (d) are necessary to 
clarify that a youth does not meet the definition of seriously 
emotionally disturbed if the primary problem is one of a 
developmental disability, substance abuse, sex offender or 
criminal nature. This is necessary to assure that services are 
provided only when medically necessary to treat psychiatric or 
mental health needs, rather than physiological, social or other 
problems. 

Prior Authorization and Review of Services. The interim mental 
health services system established under the proposed rule 
changes is not a managed care system. However, under the 
proposed system the department generally will require prior 
authorization of mental health services and may review the 
necessity of mental health services prospectively or 
retrospectively. Rules I and II are necessary to impose prior 
authorization and related requirements on services under 
medicaid and MHSP. 

The department contemplated several options in determining how 
to ensure that services under the proposed rules would be 
provided to those most in need and would be the most effective 
use of public funds. Among the options examined were the 
possibility of having no restrictions on services beyond the 
criteria that the services be medically necessary. Prior 
experience in the fee-for-service arena has demonstrated the 
futility of this approach in precluding the delivery of 
unnecessary and ineffective services, and such a course would be 
irresponsible on the part of the department. 

The department considered establishing a system of uniform, a 
Il.£!ori limitations such as the limit of twenty-two hours of 
outpatient treatment per fiscal year that was in effect for the 
medicaid program prior to the MHAP. Such a system is 
irrational, does not consider individual circumstances, is 
difficult both to comply with and to administer, and is largely 
ineffective in ensuring the most appropriate use of limited 
mental health funds. 

Consequently, the department will implement a utilization review 
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system for mental health services as provided for in the 
proposed rules. 

The department will operate a prior authorization prog:am 
through a contract with an established Montana rev1ew 
organization. All services will be subject to authorization, 
but the department may designate various services by 
notification to providers and consumers for which prior 
authorization will not be required. This system is contemplated 
to include required prior authorization for all out -of -home 
placements, continued care reviews for those same services, and 
selective retrospective review of the medical necessity and 
effectiveness of outpatient services. All services will be 
subject to retrospective review for compliance with medical 
necessity, documentation and other program requirements. 
Providers and consumers will be notified in writing of the 
applicable procedures, clinical guidelines that will be used to 
evaluate authorization requests, and grievance and 
reconsideration procedures. 

The proposed changes to ARM 46.12.509 are necessary to include 
medicaid covered hospital mental health services to the list of 
hospital services subject to prior authorization by the 
department's designated review organization. The provisions of 
this rule are intended to work in conjunction with the 
provisions of Rule I to require a single prior authorization 
process for hospital mental health services. 

In addition, the department or its contractor may require 
providers to report outcome data or measures regarding mental 
health services, after determining in consultation with 
providers and consumers the data or measures to be requested. 

The prior authorization and related requirements imposed by and 
to be established under Rules I and II are necessary to assure 
that only medically necessary and appropriate services are 
covered and reimbursed with scarce public funds. 

Grievance, reconsideration and appeal. The department will 
require that its utilization review contractor provide timely, 
written notice to consumers and providers of authorization 
determinations and applicable grievance or reconsideration 
processes. The primary avenue for consumers and providers to 
obtain review of adverse decisions will be a grievance process 
that the department will require its mental health utilization 
services contractor to provide. The department will require 
that the process be specified in writing and made available to 
consumers and providers. 

If the grievance and reconsideration processes available through 
the contractor do not resolve the issue, further review is 
available depending upon whether the issue arises under medicaid 
or the MHSP. If the issue arises under medicaid, the same 
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administrative review and hearing rights will be available as 
under the medicaid program generally. This includes the right 
to administrative review and a contested case hearing. For 
services provided under medicaid, the proposed rule changes 
provide the same provider administrative review and hearing 
rights as under medicaid generally. 

In this regard, the proposed changes to ARM 46.2.202, 46.12.509A 
and Rules XVI and XXIV are necessary to re-establish medicaid 
administrative review and hearing procedures for residential 
treatment centers and/or institutions for mental diseases. 

The proposed amendments to ARM 46.20.123 are necessary to 
specify the notice and reconsideration rights available to MHSP 
members. Members must be notified of any decision denying 
eligibility or authorization of services. After exhausting any 
available grievance and reconsideration procedures with the 
review contractor, the member may request an informal 
reconsideration process. The purpose of this process is to 
assure that decisions are not based upon mistakes or 
misunderstandings regarding the facts of the case. However, 
consistent with the nature of the program as a non-entitlement 
program, the proposed rule does not extend the right to formal 
litigation-type hearing procedures. In addition, payment will 
be made only for authorized services, and payment will not be 
made during the pendency of a grievance or reconsideration. 

These provisions are necessary to assure that members have an 
opportunity to correct mistakes by the department or its 
contractor and present their response to the decision at issue. 
However, formal hearing procedures are not proposed because the 
program does not entitle a member to eligibility or benefits. 

The proposed amendments to ARM 4 6. 20. 110 are necessary to 
specify the reconsideration and hearing right available to 
providers under the MHSP. Consistent with the provision that the 
MHSP does not create entitlement to services or other benefits, 
the proposed rule provides for an informal reconsideration 
process rather than formal contested case hearings for providers 
with respect to denial of enrollment, denial of service 
authorization and related issues. The proposed rules do provide 
for administrative review and contested case hearings if payment 
to a provider is denied after the department or its agent have 
authorized services for an eligible member. This provision is 
necessary to assure that providers will be willing to provide 
services in reliance upon service authorizations. In addition, 
notice and hearing rights are included for providers in the 
event of an overpayment determination or imposition of sanctions 
based upon alleged program fraud or abuse. This provision is 
necessary to protect providers' interests in payments received 
and regarding the adverse effect of fraud and abuse allegation 
upon their reputation interests. 
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Copies of this notice are available from all local county human 
services offices. The medicaid advisory council has been 
notified of the proposed changes. 

The estimated budgetary impact of these proposed rule changes 
are as follows. Total medicaid expenditures for FY 1998 were 
approximately $48,304,979 and for FY 99 are expected to total 
approximately $49, 500, ODD. Under the propsoed rules, 
expenditures for medicaid mental health services for FY 2DOO 
will be approximately $4 9, 23 0, 243, including $13, 705, 700 in 
state general funds and $35,524,543 in federal funds and for FY 
20D1 will be approximately $51,602,747, including $14,046,268 in 
state general funds and $37,556,479 in federal funds. Funds 
expended for services to non-medicaid eligible individuals in FY 
1998 were $25,D30,716, which includes $871,537 in mental health 
block grant funds. The department estimates expenditures for 
services to non-medicaid eligible individuals in FY 2000 in the 
amount of $25,762,228, which includes $871,537 in mental health 
block grant funds, and for FY 2001 $26,014,829, which includes 
$871,537 in mental health block grant funds. 

4. The proposed rules and amendments will become effective 
July 1, 1999 and will apply to services provided on or after 
July 1, 1999. The proposed rules and amendments do not apply to 
services provided before July 1, 1999. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
May 2D, 1999. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 

6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer Director, Publi !fealth and 
Human Services 

Certified to the Secretary of State April 9, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of 46.12.502A, 
46.12.515, 46.12.517, 
46.12.541, 46.12.542, 
46.12.806, 46.12.915, 
46.12.1005, 46.12.1015 and 
46.12.1025, pertaining to 
resource based relative value 
scale (RBRVS) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

1. On May 13, 1999, at 9:30a.m., a public hearing will 
be held in the auditorium of the Department of Public Health and 
Human Services Building, 111 N. Sanders, Helena, Montana to 
consider the proposed amendment of the above-stated rules. 

The Department of Public Health and ·Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
-May 3, 1999, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406) 444-1970. 

2. The rules as 
follows. Matter to be 
deleted is interlined. 

proposed to be amended provide as 
added is underlined. Matter to be 

46,12.502A RESOURCE BASED RELATIVE VALUE SCALE (RBRVS) 
REIMBURSEMENT FOR SPECIFIED PROVIDER TYPES (1) through (1) (d) 
remain the same. 

(e) "Resource based relative value scale (RBRVS)" means 
the most current version of the medicare resource based relative 
value scale contained in the physicians' medicare fee schedule 
adopted by the health care financing administration of the U.S. 
department of health and human services and published in the 
Federal Register annually, as amended through Jttl) 1, 1997 
November 2, 1998 which is hereby adopted and incorporated by 
reference. A copy of the medicare fee schedule may be obtained 
from the Pepartment of Public Health and Human Services, Health 
Policy and Services Division, 1400 Broadway, P.O. Box 202951, 
Helena, MT 59620-2951. The RBRVS reflects RVUs for estimates of 
the actual effort and 
expense involved in providing different health care services. 

(1) (f) through (2) (o) remain the same. 
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(3) Except as set forth in (8), (9) and (10) the fee for 
a covered service provided by any of the provider types 
specified in (2) is determined by multiplying the relative value 
units determined in accordance with (7) by the conversion factor 
specified in (4), and then multiplying the product by a factor 
of one plus or minus the applicable policy adjustor as provided 
in (5), if any; provided, however, that rates for procedure 
codes included in the conversion to the RBRVS reimbursement 
methodology are: 

(a) for state fiscal year 1998, no less than 85% of and no 
more than 140% of the medicaid fee for that procedure in state 
fiscal year 1997; 

(b) for state fiscal year 1999, no less than BO% of and 
no more than 145% of the medicaid fee for that procedure in 
state fiscal year 1997~L 

(c) for state fiscal year 2000: 
(i) those codes paid at 80% of the level of state fiscal 

year 1997 reimbursement in state fiscal year 1999 shall be 
frozen at that level; 

(ii) those codes restricted to 145% of the medicaid fee of 
the level of state reimbursement in state fiscal year 1997 which 
were at the lowest percentage of medicare reimbursement in state 
fiscal year 1999 shall receive a 1% increase in provider fees. 

(d) for state fiscal year 2001: 
(i) those codes paid at BO% of the level of state fiscal 

year 1997 reimbursement in state fiscal year 1999 shall be 
frozen at that level; 

(ii) those codes restricted to 145% of the medicaid fee of 
the level of state reimbursement in state fiscal year 1997 which 
were at the lowest percentage of medicare reimbursement in state 
fiscal year 2000 shall receive a 1% increase in provider fees. 

(4) The conversion factor used to determine the medicaid 
payment amount for the services covered by this rule for state 
fiscal year~ 2000 is: 

(a) ~ ill...,_iQ for medical and surgical services, as 
specified in (2); and 

(b) remains the same. 
(5) and (6) remain the same. 
(7) The RVUs for a medicaid covered service provided by 

any of the provider types specified in (2) are calculated as 
follows: 

(a) if medicare sets RVUs, the medicare RVUs are 
applicable; 

(b) if medicare does not set RVUs but medicaid sets RVUs, 
the medicaid RVUs are set in the following manner: 

(i) convert the existing dollar value of a fee to an RVU 
value; 

(ii) evaluate the RVU of similar services and assign an RVU 
value; or 

(iii) convert the average by report dollar value of a fee 
to an RVU value; or 

(c) remains the same. 
(8) and (8) (a) remain the same. 
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(b) For state fiscal year~ AQQQ, the "by-report" rate 
is 5&% 57% of the provider's usual and customary charges. 

(9) through (13) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101 and 53-6-111, MCA 

4 6. 12.515 EARLY AND PERIOple SCREENING, DIAGNOSTIC AND 
TREATMENT SERVICES (EPSDT), REQUIRED SCREENING AND PREVENTIVE 
SERVICES (1) through (3) remain the same. 

(4) The department hereby adopts and incorporates herein 
by reference the department's EPSDT manual, published JHly, 1998 
June 1929. The EPSDT provider manual, published by the 
department and sent to all providers of EPSDT services, informs 
providers of the requirements applicable to the deli very of 
services and specifies the methodologies and rates of 
reimbursement for services. A copy of the department's EPSDT 
provider manual is available from the Department of Public 
Health and Human Services, Health Policy and Services Division, 
Medicaid Services Bureau, 1400 Broadway, P.O. Box 202951, 
Helena, MT, 59604-2951. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46. 12.517 EARLY AND PERIODIC SCREENING. DIAGNOSTIC AND 
TREATMENT SERVICES (EPSDT). REIMBURSEMENT (1) through (1) (c) 
remain the same. 

(2) Reimbursement for outpatient chemical dependency 
treatment, nutrition, and private duty nursing services is 
specified in the department's EPSDT provider manual. The EPSDT 
provider manual, published by the department and sent to all 
providers of EPSDT services, informs providers of the 
requirements applicable to the delivery of services and 
specifies the methodologies and rates of reimbursement for 
services. The department hereby adopts and incorporates herein 
by reference the department's EPSDT provider manual, published 
Jul), 1998 June 1999. A copy of the manual may be obtained from 
the Department of Public Health and Human Services, Health 
Policy and Services Division, Medicaid Services Bureau, 1400 
Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

(3) and (4) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

4 6. 12. 541 HEARING AID SERVICES. REQUIREMENTS ANp 
LIMITATIONS (1) and (2) remain the same. 

( 3) A hearing aid may be covered under the medicaid 
program if: 

(a) the recipient has been referred by a physician or mid­
level practitioner for an audiological examination and the 
physician or mid-level practitioner has determined that there is 
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no medical reason for which a hearing aid would not be effective 
in correcting the recipient's hearing loss; 

(3) (b) through (7) (c) remain the same. 

AUTH: Sec. 53-6·1!J, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

46.12.542 HEARING AID SERVICES. REIMBURSEMENT (1) The 
department will pay the lower of the following for covered 
hearing aid services and items: 

(1) (a) remains the same. 
(b) the amount specified for the particular service or 

item in the department's hearing aid fee schedule contained in 
the department's medicaid hearing aid services provider manual. 
The department hereby adopts and incorporates by reference the 
medicaid hearing aid services provider manual (J~l) 1998 June 
.JJ!..2.2). The manual contains requirements and instructions 
related to medicaid coverage and reimbursement of hearing aids. 
A copy of the medicaid hearing aid services provider manual may 
be obtained from the Department of Public Health and Human 
Services, Health Policy and Services Division, 1400 Broadway, 
P.O. Box 202951, Helena, MT 59620-2951. 

(2) remains the same. 

AUTH: Sec. 53-2~201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA 

46,12.806 PROSTHETIC DEVICES. DURABLE MEDICAL EQUIPMENT. 
AND MEDICAL SUPPLIES. FEE SCHEDULE (1) through (2) (d) remain 
the same. 

(i) For all oxygen systems, portable and stationary, 
reimbursement will be made in accordance with the department's 
oxygen fee schedule dated May 1, 1998 June 1999, which is hereby 
adopted and incorporated by reference. A copy of the oxygen fee 
schedule may be obtained from the Department of Public Health 
and Human Services, Health Policy and Services Division, 1400 
Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

(e) For all diapers and diaper-related supplies, the 
department's fee schedule shall be the diaper fee schedule dated 
J~ll' 1998 June 1999, which the department hereby adopts and 
incorporates by reference. A copy of the department's J~l) 1998 
June 1999 diaper fee schedule may be obtained from the 
Department of Public Health and Human Services, Health Policy 
and Services Division, 1400 Broadway, P.O. Box 202951, Helena, 
MT 59620-2951. 

(2) (f) through (4) (b) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: 

6-141, MCA 
Sec. 53~2~201, 53-6-101, 53-6-111, 53-6-113 and 53-. 

46.12.915 EYEGLASSES, REIMBURSEMENT (1) remains the same. 
( 2) Reimbursement for contact lenses is as felle·.:s or 
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dispensing fees is as follows: 
(2) (a) and (2) (a) (i) remain the same. 
(ii) the amount specified for the particular service or 

item in the department's fee schedule contained in the 
department's medicaid eyeglass services provider manual. The 
department hereby adopts and incorporates by reference the 
medicaid eyeglass services provider manual !June 1999 l . The 
manual contains requirements and instructions related to 
medicaid coverage and reimbursement of contact lenses and 
dispensing fees. A copy of the medicaid eyeglass services 
provider manual may be obtained from the Department of Public 
Health and Human Services, Health Policy and Services Division. 
1400 Broadway. P.O. Box 202951. Helena, MT 5920-2951. 

(ii) the ae~aztment's fee scheaHle maintained in 
accerdanee with the methedeleg") aesezibea in (2) (e), er 

(iii) the amettne allewable fez the same l!!er "ice 'tinder 
meaieare, if the seroiees are alae eeYezea by medicare fer ehe 
recipient. 

(bl Per all ~1:1r~eses ~:~naer ehis zttle, ehe ameHnt ef the 

~revider te all pa)ers. 
(e) The depaz tment' a fee seheattle fer cel'ltaee lenses 

iaelHdes fees set and maiatained aecerain~ te the felleolil'l~ 
methedele~)· 

(i) At least al'lnHall::y the aepaztment ,,~ill zeYie"' billings 
fer sez, ieee, ether than these ser•,.iees fer olhiek a s~ecifie fee 
has eeen set tttlder tke p'l"e<isiens ef (2) (e) (ii), te aetermiae 
the tetal nHmber ef times each sez•iee has been billed b) all 
previders in tke aggregate .~ithin the preoietts 12 menth periea. 

( ii l Upen re o'iew ef tke aggJ?e~ate nHmber ef billin~s as 
provided in (2) (e) (i), tke department '"ill establish a fee fer 
eaek service "hieh has beea billed at least SO times by all 
preoiders in tfie agg'l"e~ate aHring the pre>i8't:IS 12 meneh periea, 
The cle~artment Bhall set each fee at 98~ ef the a~ezage charge 
billed b}' all pre o it:iet s in I: he ag~t egal:e aHrin!J ehe pte oieua 12 
me nth periet:i. Per ~urpeses ef determiftiH~ tke nHmeet' ef 
billiHgs aaa the aoerage chat'ge, the department eeHaiaet'a enl~ 
these eillifl!JB ehat cem~l'J otitk ARn 46 .li!. 915 (2) (e) . 

(iii) Onee the department has eseabliahed a fee as 
pre.ided in (2) (c) (ii), the fee "ill !'lOt be adj't:lseed except as 
provided in (2) (e) (i,). 

(ivl Bnce~t as provided il'l (il) (e) (vl, fet all sen ices fer 
,,·hick ne fee has beeH set tmder the pt'e.isiens ef (2) (e) (ii), 
the department's fee BehedHle ame't:lnt shall be 90~ ef the 
previder'e 't:lsttal ana eustemar) ehar~e. Fez pttrpeses of (5), tke 
pre.iaer's ~e~al and e~atomazl charge ma) net exceed the limit 
speeified iu (21 (e). 

(,>') Fer new preeedtJre cedes .. ·here a meclieaz e tee is 
a'> a i lable, the departmel'!t' a fee sehedHle amet~nt shall ee the 
med'ieare alle .. able ehar~e, Hntil tke department: sets a fee based 
upon 50 eillings fet l:he preeedHze cede as ~re~idecl ia 
(2) (e) (ii). 
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(3) Rei!llllHreement for disJleHeing fees is as fello.m. 
(a) the deJlartment f!BYB the ls••Jeet of the fells••ing. 
li) the !3PS''ider' s HI!!Hal aHa eHstemary eharge for the 

sero'iee, er 
(ii) the 6e13artment'e fee seheaHle maintained in 

aeeerdanee with the metheaelegies described in ARP4 f6.12.592A. 
(4) 1'he Elef!BPt!llent !liB} eentraet fe!' eeverage ef eeHtaet 

lensee threHgh a oohul'le fJHPehasing arraHge111ent "ith a tH11313lier 
ef 111aterials. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA 

46.12.1005 TRANSPORTATION AND PER DIEM. REIMBURSEMENT 
(1) through (1) (b) remain the same. 
(2) The department's fee schedule for transportation is 

the following: 
(2) (a) and (b) remain the same. 
(c) commercial ground transportation, including taxi and 

limousine service for trips up to 16 miles total - usual fee not 
to exceed a total of ~ $10.47 for a one way trip; 

(d) commercial ground transportation, including taxi and 
limousine service for trips exceeding 16 miles - ~ ~ per 
mile that a person is a passenger. 

(3) through (5) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA 

46.12.1015 SPECIALIZED NONEMERGENCY MEDICAL 
TRANSPORTATION, REIMBURSEMENT (1) through (1) (b) remain the 
same. 

(2) The department's fee schedule for specialized 
nonemergency medical transportation is the following: 

(a) Transportation under 16 miles ...... $~ 10.47 
one way 

mile 

hour 

(b) Transportation over 16 miles ....... $ ~~per 

(c) Waiting time for transportation 
over 16 miles ...................... $~ 5.24 per 

Computed in 15 
minute increments 
or fraction 
thereof 

(2) (d) and (2) (e) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA 

46.12.1025 AMBULANCE SERVICES, REIMBURSEMENT (1) through 
(5) remain the same. 

(6) Except as provided in (9), current fees for ambulance 

MAR Notice No. 37-121 8-4/22/99 



-806-

services are published by the department in the Jtlly 1998 ~ 
1999 medicaid ambulance services provider manual, which the 
department hereby adopts and incorporates by reference. A copy 
of the department • s Jtll') 1998 June 1999 medicaid ambulance 
services provider manual may be obtained from the Department of 
Public Health and Human Services, Health Policy and Services 
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

(7) through (9) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA 

3. In ARM 46.12.502A(l) (e), 1997 is changed to ll.2.i to 
reflect the most current version of the RBRVS contained in the 
Federal Register which is the basis for the medicaid RBRVS 
reimbursement methodology. 

In ARM 46.12.502A(3), (c) and (d) are added to describe 
reimbursement in state fiscal years 2000 and 2001 for codes 
which were restricted in reimbursement in state fiscal year 
1999. These subsections are added to describe reimbursement 
methodology as specified by legislative intent. 

In ARM 46.12.502A(4), 1999 is changed to 2000 to reflect the new 
fiscal year for which the conversion factors are effective. The 
conversion factors are updated in ARM 46.12.502A(4) (a) from 
$34.40 to $32.40 and (b) remains the same. These changes are 
required to implement the provider funding for RBRVS authorized 
by the 1999 General Appropriations Act (Chapter 551, Laws of 
Montana, 1999) and are in accordance with the legislative intent 
as implemented in accordance with ARM 46.12.502A(4) (b), (c) and 
(d). Since the legislature has specified the reimbursement 
methodology for RBRVS, no other options were considered. 

In ARM 46.12.502A(8) (b), state fiscal year 1998 is changed to 
2000 to reflect the new fiscal year for which the "by-report• 
rate is effective. The "by report" rate is updated from 58%" to 
57% based on the RBRVS reimbursement methodology. 

In ARM 4G.l2.515(4), July, 1998 is changed to June 1999 to 
reflect the new fiscal year for which the EPSDT provider manual 
is effective. The changes to this ARM implement the 1% provider 
increase authorized by the 1999 General Appropriations Act 
(Chapter 551, Laws of Montana, 1999). These changes are 
necessary to ensure that these fee schedules are updated as 
intended by legislative action. The option of leaving the rule 
unchanged may result in consumers lacking access to these 
services or receiving products that are of less than adequate 
quality. 

In ARM 46.12.517(2), July, 1998 is changed to June 1999 to 
reflect the new fiscal year for which the EPSDT provider manual 
is effective. The changes to this ARM implement the 1% provider 
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increase authorized by the 1999 General Appropriations Act 
(Chapter 551, Laws of Montana, 1999) . These changes are 
necessary to ensure that these fee schedules are updated as 
intended by legislative action. The option of leaving the rule 
unchanged may result in consumers lacking access to these 
services or receiving products that are of less than adequate 
quality. 

In ARM 46.12.541(3)(a), the term mid-level practitioner is 
inserted twice to include the ability of a mid-level 
practitioner to refer a recipient for an audiological 
examination, providing the necessary clearance that there is no 
medical reason for which a hearing aid would not be effective in 
correcting the recipient's hearing loss. The proposed rule 
language provides more latitude for recipients and is less 
restrictive. It is also in alignment with federal regulation. 
The option of leaving the rule unchanged would leave the rule 
unaligned with federal regulation and could jeopardize federal 
financial participation in the medicaid program. 

In ARM 46.12. 542 (1) (b), 1998 is changed to 1999 to reference the 
hearing aid services provider manual dated June 1999. The 
hearing aid services provider manual dated June 1999 will 
provide an updated fee schedule in accordance with legislative 
action whereby providers received a 1% increase, 1999 General 
Appropriations Act (Chapter 551, Laws of Montana, 1999). This 
change is necessary to ensure that these fee schedules are 
updated as intended by legislative action. The option of 
leaving the rule unchanged may result in consumers lacking 
access to these services or receiving services that are of less 
than adequate quality. 

In ARM 46.12.806(2) (d) (i), May 1, 1998 is changed to June 1999 
to reflect the new fiscal year for which the oxygen fee schedule 
is effective. In ARM 46.12.B06(2)(e), 1998 and 1998 are changed 
to 1999 and 1999 to reflect the new fiscal year for which the 
diaper fee schedule is effective. The changes to this ARM 
implement the 1% provider increase authorized by the 1999 
General Appropriations Act (Chapter 551, Laws of Montana, 1999). 
These changes are necessary to ensure that these fee schedules 
are updated as intended by legislative action. The option of 
leaving the rule unchanged may result in consumers lacking 
access to these products or receiving products that are of less 
than adequate quality. 

In ARM 46.12.915(2) (a) (ii), the text on the fee schedule process 
is deleted and replaced with text referencing the department's 
Eyeglass Services Provider Manual dated June 1999. This change 
is necessary to provide the department flexibility to update fee 
schedules in accordance with legislative action whereby 
providers received a 1% increase, 1999 General Appropriations 
Act (Chapter 551, Laws of Montana, 1999). This change is 
necessary to ensure that these fee schedules are updated as 
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intended by legislative action. The option of leaving the rule 
unchanged may result in consumers lacking access to these 
services or receiving services that are of less than adequate 
quality. 

In ARM 46.12.1005(2) (c), $10.37 is changed to $10.47 and in ARM 
46.12.1005{2) (d), $.65 is changed to $.66 to indicate the new 
rate. In ARM 46.12.1015(2) (a), $10.37 is changed to $10.47 and 
in ARM 46.12.1015(2) (b), $.65 is changed to $.66 to indicate the 
new rate. In ARM 46.12.1015(2) (c), $5.20 is changed to $5.24 to 
indicate the new rate. In ARM 46.12.1025{6), July 1998 and July 
1998 are changed to June 1999 and June 1999 to reflect the new 
state fiscal year. 

The proposed changes to ARM 46.12.1005(2), 46.12.1015(2) and 
46.12.1025(6) are necessary to implement the provider increases 
authorized by the 1999 General Appropriations Act (Chapter 551, 
Laws of Montana, 1999). These rates were calculated to reflect 
the 1% increase for July 1, 1999. The option of leaving the 
rules unchanged is not being selected because that option would 
compromise the intent of the legislative directive as well as 
the integrity of the program. 

4. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
May 20, 1999. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer Dir~~ ~rHealth and 
Human Services 

Certified to the Secretary of State April 9, 1999. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment of 
rules pertaining to licensure-­
renewal, guide or professional 
guide license, safety provisions, 
standards for outfitters, guides ) 
and professional guides - unprofes-) 
sional conduct and misconduct ) 

TO: All Interested Persons: 

) 
) 
) 
) 

NOTICE OF AMENDMENT OF 
8.39.508 LICENSURE-­
RENEWAL, 8.39.514 
LICENSURE - GUIDE OR 
PROFESSIONAL GUIDE 
LICENSE, 8.39.704 SAFETY 
PROVISIONS, 8.39.709 
STANDARDS FOR OUTFITTERS, 
GUIDES AND PROFESSIONAL 
GUIDES - UNPROFESSIONAL 
CONDUCT AND MISCONDUCT 

1. On February 11, 1999, the Board of Outfitters 
published a notice of public hearing on the proposed amendment 
of the above-stated rules at page 241, 1999 Montana 
Administrative Register, issue number 3. The hearing was held 
in Helena, Montana on March 10, 1999. 

2. The Board has amended ARM 8.39.514, 8.39.704 and 
8.39.709 exactly as proposed, and has amended ARM 8.39.508 as 
proposed, but with the following changes: 

"8,39 508 LICENSURE--RENEWAL (1) and (1) (a) will remain 
the same as proposed. 

(b) au affidavit signed and notarized statement verifying 
that the licensee has current first aid training and is able to 
produce a current first aid card upon request; 

(1) (c) through (4) will remain the same as proposed." 
Auth: Sec. 37-1-131, 37-47-201, MCA; 1M£, Sec. 37-47-201, 

37-47-302, 37-47-303, 37-47-304, 37-47-306, 37-47-307, 37-47-
312, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO 1; One commentor stated that dropping the CPR 
requirement was in direct conflict with safeguarding the 
public's health, safety and welfare. 

RESPONSE: CPR is not a better method of protecting public 
health. Information received by the board does not support the 
assertion that CPR in the wilderness is effective. 

COMMENT NO. 2· Three commentors raised the issue that 
requiring notarized statements are much too difficult to obtain 
and, therefore, should not be required. 

RESPONSE: The board agrees with the comment and has 
amended the rule as shown above. 
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COMMENT NO 3; One commentor suggested requiring 
outfitters to review first aid with guides and delete the first 
aid qualification. 

RESPONSE· The first aid requirement is essential to the 
outfitting operation. As a result, the training needs to be 
accomplished by a certified first aid trainer. 

coMMENT NO. 4: One commentor was concerned that summary 
first aid requirements are not found in the temporary guide 
rules. 

RESPONSE: The board agrees and will correct this in a 
future rulemaking proceeding. 

BOARD OF OUTFITTERS 
ROBIN CUNNINGHAM, CHAIRMAN 

BY: af.1t, ~ 
ANNI~RTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, ROLE REVIEWER 

Certified to the Secretary of State, April 9, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the AMENDMENT OF ARM 
17.24.301, 17.24.302, 17.24.303, 
17.24.304, 17.24.305, 17.24.306, 
17.24.313, 17.24.315, 17.24.321, 
17.24.324, 17.24.327, 17.24.401, 
17.24.403, 17.24.404, 17.24.405, 
17.24.413, 17.24.415, 17.24.416, 
17.24.501, 17.24.503, 17.24.505, 
17.24.507, 17.24.510, 17.24.520, 
17.24.522, 17.24.601, 17.24.603, 
17.24.605, 17.24.607, 17.24.623, 
17.24.625, 17.24.632, 17.24.633, 
17.24.634, 17.24.639, 17.24.640, 
17.24.642, 17.24.645, 17.24.646, 
17.24.647, 17.24.652, 17.24.702, 
17.24.711, 17.24.713, 17:24.716, 
17.24.724, 17.24.725, 17.24.726, 
17.24.728, 17.24.733, 17.24.762, 
17.24.815, 17.24.821, 17.24.823, 
17.24.825, 17.24.901, 17.24.903, 
17.24.911, 17.24.924, 17.24.925, 
17.24.927, 17.24.932, 17.24.1001, 
17.24.1002, 17.24.1003, 17.24.1005, 
17.24.1006, 17.24.1010, 17.24.1014, 
17.24.1017, 17.24.1018, 17.24.1104, 
17.24.1111, 17.24.1112, 17.24.1116, 
17.24.1132, 17.24.1143, 17.24.1221, 
17.24.1222, 17.24.1223, 17.24.1224, 
17.24.1225, 17.24.1226, 17.24.1228, 
17.24.1261, and 17.24.1262; REPEAL OF 
17.24.501A, 17.24.514, 17.24.519A, 
17.24.604, 17.24.606, 17.24.1103, and 
17.24.1116A; and ADOPTION OF NEW RULE 
I relating to coal and uranium mining 
program rules for the Industrial and 
Energy Minerals Bureau 

TO: All Interested Persons 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF 
AMENDMENT, 
REPEAL AND 
ADOPTION 
OF RULES 

(Coal) 

1. On November 19, 1998, the Board of Environmental 
Review published notice of public hearing on the proposed 
amendment, repeal, and adoption outlined above on page 2995 of 
the 1998 Montana Administrative Register, Issue No. 22. 

2. The Board has amended rules 17.24.302, 17.24.303, 
17.24.304, 17.24.306, 17.24.313, 17.24.315, 17.24.324, 
17.24.327, 17.24.403, 17.24.404, 17.24.405, 17.24.413, 
17.24.415, 17.24.416, 17.24.503, 17.24.507, 17.24.510, 
17.24.520, 17.24.522, 17.24.601, 17.24.603, 17.24.605, 
17.24.607, 17.24.623, 17.24.625, 17.24.632, 17.24.633, 
17.24.639, 17.24.640, 17.24.642, 17.24.645, 17.24.646, 
17.24.647, 17.24.652, 17.24.702, 17.24.711, 17.24.713, 
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17.24.716, 17.24.724, 17.24.725, 17.24.726, 17.24.728, 
17.24.733, 17.24.762, 17.24.815, 17.24.823, 17.24.825, 
17.24.903, 17.24.924, 17.24.925, 17.24.927, 17.24.932, 
17.24.1001, 17.24.1002, 17.24.1003, 17.24.1005, 17.24.1006, 
17.24.1010, 17.24.1014, 17.24.1017, 17.24.1018, 17.24.1104, 
17.24.1111, 17.24.1112, 17.24.1116, 17.24.1132, 17.24.1143, 
17.24.1221, 17.24.1222, 17.24.1223, 17.24.1224, 17.24.1225, 
17.24.1228, 17.24.1261, and 17.24.1262 as proposed; the Board 
has repealed rules 17.24.501A, 17.24.514, 17.24.519A, 
17.24.604, 17.24.606, 17.24.1103, and 17.24.1116A as proposed; 
the Board has adopted RULE I (17.24.826) as proposed. 

3. The Board has amended the following rules as 
proposed with the following changes. Matter to be added is 
underlined. Matter to be deleted is interlined. 

17.24.301 DEFINITIONS (1) through (63) Remain as 
proposed. 

(64) "Material damage" means, with respect to subchapter 
9 rules on underground mining operations: 

(a) any functional impairment of surface lands, 
features, structures or facilities; 

(b) any physical change that has an si~AifieaHE adverse 
impact on the capability of the affected land to support any 
current or reasonably foreseeable uses or causes si~Aifieaftt 
loss in production or income; or 

(c) any si~AifieaHt change in the condition, appearance 
or utility of any structure or facility from its 
pre-subsidence condition. 

(65) through (106) Remain as proposed. 
(107) "Sedimentation pond" means a sediment control 

structure, including a barrier, dam, or excavated depression, 
which slows down runoff water to allow sediment to settle out. 
The term does not include sedimentation control etr~et~~ee 
practices, such as straw dikes, riprap, check dams, aflfl 
mulches. dugouts. in-pit sumps, and other similar measure§ 
that reduce overland flow velocity. reduce runoff volume. or 
trap sediment. 

(lOB) through (141) Remain as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-203, MCA 

17.24.305 MAPS (1) and (2) (a) Remain as proposed. 
(b) Maps, plans, and cross-sections required under 

(1) (1), (m), (o), (s), and (t) of this rule must be prepared 
by, or under the direction of, and certified by a qualified 
~e~iste~ea licensed professional engineer. with assistance 
from experts in related fields. except that: 

(il maps and cross-sections required under (ll (ll. (ml. 
(ol. (sl. and (t) of this rule may be prepared by, or under 
the direction of, and certified by a qualified licensed 
professional land surveyor with assistance from experts in 
related fields: and 
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( ii) maps, plans, and cross-sections for sedimentation 
ponds and spoil disposal facilities may be prepared only by a 
qualified licensed professional engineer. 

(2) (c) and (3) Remain as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-222, MCA 

17.24.321 TRANSPORTATION FACILITIES PLAN (1) Remains as 
proposed. 

(2) Plans for low-water crossings !lltiBI! eeftt!aift ara .. ift!JB 
of ~ perennial and intermittent stream channels must be 
submitted and must demonstrate that protection of such stream 
channels will be maximized in accordance with ARM 17.24. 602, 
17.24.631. 17.24.633. 17.24.638. and any other applicable 
rules. 

(3) and (4) Remain as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-222, MCA 

17.24.401 FILING OF APPLICATION AND NOTICE (1) An 
applicant for an operating permit, a test pit prospecting 
permit, a renewal of an operating permit or test pit 
prospecting permit, a major revision to an operating permit or 
test pit prospecting permit, or an amendment (other than an 
incidental boundary revision) to add acreage to an operating 
permit or a test pit prospecting permit shall file the 
application with the department's main office in Helena gog, 
a;s if directed by the department, Mtd with the federal coal 
regulatory authority. 

(2) through (6) Remain as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-222, 82-4-226, 
82-4-231, 82-4-232, 82-4-233, MCA 

17.24.501 GENERAL BACKFILLING AND GRADING REQUIREMENTS 
(1) through (6) (a) Remain as proposed. 
(b) Backfilling and grading must be completed within 2 

years after coal removal from each pit has been concluded. ~ 
the purpose of this provision, "each pit" means any continuous 
dragline pass within a particular permit area. 

(c) and (d) Remain as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-231, 82-4-232, MCA 

17.24.505 BURIAL AND TREATMENT OF EXPOSED MINERAL SE8MS 
AND WASTE MATERIALS (1) Remains as proposed. 

(2) Acid, acid-forming, toxic, toxic-forming, 
combustible, or other undesirable waste materials or fly ash 
identified by the department that are exposed, used, or 
produced during mining or mineral preparation must be covered 
in accordance with ARM 17.24. 501 (2) with the best available 
nontoxic and noncombustible material, The method and site of 
final disposal must be approved by the department. If 
necessary, these materials must be tested to determine 
necessary mitigations to neutralize acidity, to nullify 
toxicity, to prevent water pollution and sustained combustion, 
or to minimize adverse effects on plant growth and land uses. 
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If necessary to protect against upward migration of salts or 
exposure by erosion, to provide an adequate depth for plant 
growth or to otherwise meet local conditions, the department 
may specify thicker amounts of cover using noncombustible and 
nontoxic material or the use of special compaction and 
isolation techniques to prevent contact of these materials 
with groundwater. Acid, acid-forming, toxic, toxic-forming or 
other deleterious materials must not be buried or stored in 
proximity to a drainage course so as to cause or pose a threat 
of water pollution. 

(3) through (8) Remain as proposed. 
AUTH: 82·4-204, 82-4-205, MCA; IMP: 82-4-231, MCA 

17.24.634 RECLAMATION OF DRAINAGES (1) Construction of 
reclaimed drainages must elftrkaeil!e exhibit channel and 
floodplain dimensions that approximate the premining 
configuration and that will blend with the undisturbed 
drainage system above and below the area to be reclaimed. The 
average channel gradient must be maintained with a concave 
longitudinal profile and the channel and floodplain must be 
constructed to: 

(1) (a) through (4) Remain as proposed. 
AUTH: 82-4-204, MCA; IMP: 82-4-231, MCA 

17.24.821 ALTERNATE RECLAMATION: SUBMISSION OF PLAN 
(1) Each operator who desires to conduct alternate 

reclamation pursuant to 82-4-232(7) ancl (if alee~naee 
reuegetatien is f!l!"Sf!!SSea) (8), MCA, shall submit his plan to 
the department. The plan must contain appropriate 
descriptions, maps and plans that show: 

(1) (a) through (2) Remain as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-233, MCA 

17.24.901 GENERAL APPLICATION AND REVIEW REQUIREMENTS 
(1) through (1) (d) Remain as proposed. 
(e) In the event the survey shows such structures, 

renewable resource lands, or water supplies exist, and that 
subsidence could cause material damage or diminution of value 
or foreseeable use of the land or contamination, diminution, 
or interruption of such water supplies, or if the department 
determines that such damage or diminution or contamination, 
diminution, or interruption could occur, the application must 
include the following information: 

( i) a detailed description of the measures to be taken 
to prevent er minimi~e subsidence and subsidence-related 
damage, including: 

(A) the anticipated effects of planned subsidence, if 
any, and a map of the proposed underground mine workings which 
shows the location and extent of the areas in which 
planned-e~bsietenee subsidence mining methods will be used and 
that identifies all areas where the measures in (1) (e) (i)+B+ 
~ (C) below will be taken to prevent et lftinilftil!e e~bsieenee 
&ne subsidence-related damage, ana te miti~ate SHefi eama~e; 
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(B) measures, if any, to be taken in the mine to prevent 
er miHimil'!e subsidence, including, but not limited to, such 
measures as backstowing or backfilling of voids, leaving 
support pillars of coal, and areas in which no coal removal is 
planned, including a description of the overlying area to be 
protected by leaving coal in place; 

(C) measures to be taken on the surface to prevent ~ 
miHimil'!e material damage or leeeeHif'l~ diminution of the value 
or the reasonably foreseeable use of structures or the 
surface, including such measures as reinforcement of sensitive 
structures or features, installation of footers designed to 
reduce damage caused by movement, change of location of 
pipelines, utility lines, or other features, relocation of 
movable improvements to sites outside the angle-of-draw, and 
monitoring to determine the commencement and degree of 
subsidence so that other appropriate measures can be taken to 
prevent, miHimil'!e, e~ miti~ate material damage in accordance 
with ARM 17.24. 911. For areas where planned subsidence is 
proposed, written consent or request by the owners of 
non-commercial buildings and occupied residential dwellings 
and structures related thereto that material damage 
miHimi!!atieH prevention measures should not or need not be 
taken may be provided in lieu of a description of miHimil'!atien 
prevention measures to be taken; 

(e) (iii through (2) Remain as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-222, MCA 

17.24.911 SUBSIDENCE CONTROL (1) Remains as proposed. 
(2) If the operator utilizes planned and controlled 

subsidence in the mining operation, all necessary measures 
must be taken to miHillti!!!e prevent material damage to 
non-commercial buildings and occupied residential dwellings 
and all structures related thereto, te the entent 
teehHele~ieall) aHd eeeHemieally feaei~le. Such measures are 
not required if the operator has the written consent of the 
owners of such structures. 

(3) through (8) Remain as proposed. 
(9) Within a schedule approved by the department, the 

operator shall submit a detailed plan of the underground 
workings. The plan shall include maps and descriptions of 
significant features of the underground workings, including 
the size, configuration, and approximate location of pillars 
and entries, extraction ratios, measures taken to prevent ~ 
m1f'l1ml!!!e subsidence and related damages, areas of full 
extraction, and other information required by the department. 

(10) Remains as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-227, 82-4-231, MCA 

17.24 .1226 SMALL OPERATOR ASSISTANCE PROGRAM: 
QUALIFICATION OF LABORATORIES. CONSULTANTS, AND CONTRACTORS 

(1) The department shall designate qualified 
laboratories, consultants, and contractors. To receive such a 
designation, la~erate~ies firms shall apply to the department 
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and provide ~ ~ information ft6-±e necessary to establish 
the qualifications required by (2) of this rule. 

(2) and (3) Remain as proposed. 
AUTH: 82-4-204, 82-4-205, MCA; IMP: 82-4-221, MCA 

4. The Board received the following comments; the 
Board's responses follow. Some comments have been combined or 
grouped together to promote efficiency in the description of 
comments and in the responses. Also, comments made on rules 
or portions of rules that were not part of or related to this 
proposed rulemaking or comments of a general nature not 
specifically related to any of the proposed rules have not 
been responded to in what follows, because they are outside of 
the scope of this rulemaking. 

COMMENT Ill: Eliminating the phrase " ... including any 
terracing or access roads ... " and the last sentence in ARM 
17.24.301(13) would eliminate terraces, access roads, and 
permanent water impoundments from the definition of 
approximate original contour (AOC) and thus from consideration 
in final reclamation. In addition, allowing a reference to 
depressions and an associated ARM in the definition of AOC is 
inconsistent with striking these two portions of the 
definition which also have supporting ARM sections. 

RESPONSE: Striking the twa indicated portions of this 
definition will nat preclude the features described from being 
part of final reclamation, because they may be allowed under 
ARM 17.24.601(11), 17.24.504, and 17.24.642. The language 
proposed to be added regarding depressions is text (with some 
qualification) being moved from ARM 17.24.501(4) (a). Permanent 
water impoundments are not prohibited because they are not 
depressions and the requirement to eliminate depressions does 
not apply to them. 

COMMENT #2: The deletion of the last sentence in ARM 
17.24.301(13) may prohibit the approval of final pit 
impoundments in final reclamation. The proposed rule does not 
provide a mechanism to approve final pit impoundments or 
wetlands in reclamation. 

RESPONSE; Any proposed permanent pond must meet the 
requirements of ARM 17.24. 504 and 17.24. 642, irrespective of 
the definition of AOC. A proposed final pit impoundment would 
of course need to meet the basic criteria in the definition of 
AOC, irrespective of the proposed deleted language in ARM 
17.24.301(13). Furthermore, permanent water impoundments are 
not prohibited because they are not depressions and the 
requirement to eliminate depressions does not apply to them. 
Wetland restoration is required in ARM 17. 24. 751 ( 2) (f) and 
(g) . Wetlands as enhancement features could also be 
considered in relation to ARM 17.24. 503 (1) and proposals for 
permanent impoundments (see rule citations in response to 
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COMMENT #1) . Thus wetland reclamation is required or can be 
considered irrespective of the proposed deleted language in 
the definition of AOC. 

COMMENT #3: The use of the word "significant" in the 
proposed definition of "material damage" in ARM 17.24.301(64) 
does not adequately address the damage issues of a landowner 
subject to material damage from mining. Any damage is 
significant to the affected landowner. 

RESPONSE: The Board agrees. The Board has made this change. 
(See ARM 17.24.301(64) under part 3 of this notice.) 

COMMENT #4: Proposed ARM 17.24.301(71), definition for 
"Non-commercial building", is out of alphabetical order. It 
should be inserted before "Noxious plants". 

RESPONSE: The proposed definition for "Non-commercial 
building" does in fact come before "Noxious plants". The 
November 9, 1998, rule notice indicated on page 3 that section 
(68), which in the current rules is the definition of "Noxious 
plants", would be renumbered to (72), which is after (71) 
"Noncommercial building". 

COMMENT #5: The proposed changes to ARM 17.24.301(107) 
remove the clear distinction between sediment control 
structures that need to be designed and those that do not. It 
also has the effect of expanding the definition of 
"sedimentation pond" beyond the scope of ARM 17.24.639. 
Deleting the reference to ARM 17.24.639 in the first sentence 
is a mistake, because it provides a relevant reference to the 
details of sedimentation ponds. In addition, there is a need 
to recognize the use of in-pit sumps as a sediment control 
option. (Some of these comments were accompanied by proposed 
revisions to the Board's language for the definition of 
"sedimentation pond".) 

RESPONSE: The qualifier that referenced ARM 17.24.639 has not 
been reinserted because, with that qualifier, the definition 
would be circular. However, the Board has modified the 
definition by expanding the exclusions. This should alleviate 
the concern in a manner that does not create a circular 
definition. 

COMMENT #6: The proposed deletion of "registered land 
surveyor" from ARM 17.24.305(2) (b) is not consistent with 
state law at 37-67-101(6) and (B), MCA, which define "practice 
of land surveying" and "professional land surveyor", 
respectively. These definitions imply that licensed 
professional land surveyors can prepare and certify mine maps 
and cross- sect ions, but not plans. Also, the term 
"registered" for both engineers and land surveyors should be 
changed to "licensed" to recognize the term now used by state 
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law. (These comments were accompanied by proposed revisions 
to the Board's proposal in ARM 17.24.305(2) (b)). 

RESPONSE; The Board agrees with these comments and has made 
appropriate changes to the affected rule, although differently 
than proposed in the comment, to more clearly preserve the 
distinctions between what a licensed professional land 
surveyor will be allowed to prepare and certify as compared 
with a licensed professional engineer (see ARM 17.24.305 under 
part 3 of this notice) . 

COMMENT #7; Deletion of the last part of the sentence in 
ARM 17.24.321(2) seems to remove any reason for the indicated 
plans for low water crossings to be submitted. 

RESPONSE; The deleted phrase is a vague performance standard 
located in a rule which consists of application requirements. 
Performance standards for water resource protection or 
mitigation are found in subchapters 5 and 6. The Board does 
agree that some connection of the provision in ARM 
17.24. 321 (2) with appropriate performance standards would be 
desirable for clarity of purpose. Thus, the Board has added a 
phrase that references the appropriate performance standards 
in the rules (consistent with federal rules) and will also 
make one further change for clarification of text. (See ARM 
17.24.321(2) under part 3 of this notice). 

COMMENT #8; 
not express 
change, that 
must also be 

The proposed change in 
the idea, as indicated in 
the Department will direct 
submitted to OSM. 

ARM 17.24.401(1) does 
the rationale for the 
whether an application 

RESPONSE • The comment is correct; a mistake was made in the 
transcription of the intended language. This mistake has been 
corrected and the language further clarified (see ARM 
17.24.401(1) under part 3 of this notice.) 

COMMENT #9; The proposed change in ARM 17.24.404(7) (b) is 
not an updating to federal rules, but is a lowering of state 
standards because it extends the violation resolution process 
out over a longer period of time than the current rule allows. 

RESPONSE; The Board agrees that this change is a lowering of 
state standards, but this change is in fact a reflection of 
the federal rules (30 CFR 773.15) and is being required by the 
Office of Surface Mining (OSM). In its letter of October 17, 
1995, to the Department, OSM indicated that this change must 
be made by the state, because this change grants rights and 
remedies to the mine permit applicant, and OSM would not 
consider the state's rule as effective as the counterpart 
federal rule unless these same rights and remedies are granted 
in the state rule. Thus, the Board will not deviate from the 
change as originally proposed. 
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COMMENT #10: The proposed deletion of language from ARM 
17.24. 501 ( 1) , consisting of a revised time table for 
reclamation if the operator for good cause shown cannot 
complete backfilling and grading within set time limits, 
removes flexibility which is not found in ARM 17.24.501(6), 
contrary to what the Board asserts. 

RESPONSE: The Board disagrees, because the plain reading of 
ARM 17.24.501(6) clearly indicates that the operator has 
flexibility to receive a variance from the requirements for 
current backfilling and grading if adequate justification is 
provided. 

COMMENT #11: The sentence ("Additional bonding may be 
required ... ") proposed to be deleted from ARM 17.24.501(1) is 
a flag to the operator regarding the consequences of his 
action; thus, this sentence should be added to ARM 
17.24.501(6), or a reference to ARM 17.24.1102 should be made 
there. 

RESPONSE: The Board disagrees that this is necessary, because 
there are potentially a number of kinds of proposed changes in 
mining or reclamation operations that may trigger a need to 
adjust the bond or at least examine it. A reference to the 
possible need to adjust the bond is not found in all rules 
where various changes of mining and reclamation plans would 
need to be addressed. The bottom line is that, pursuant to 
ARM 17.24 .1102, the Department is responsible for insuring 
that the bond is adequate or upgraded as necessary to cover 
all approved changes in mining or reclamation plans. 

COMMENT #12: In deleting ARM 17.24.501(3) (c) and moving some 
of the language from ARM 17.24.501(3) (c) to (3) (b), the phrase 
"before the acid, toxic, acid- forming, or toxic- forming 
materials are covered" should have been retained and not 
deleted from the rule. The revised requirement will allow 
operators to handle these kinds of materials as they wish 
before the Department approves of a handling plan. 

RESPONSE: The Board disagrees with this comment, because the 
plain interpretation and understanding of this language as 
revised is that the operator must submit a plan and receive 
approval for handling of such materials prior to any final 
disposal. There would be no purpose for the Department to 
receive a plan after final disposal had taken place. 
Additionally, pursuant to application requirements in 
subchapter 3 (ARM 17.24.313(3)(a), (4), and (4)(a)) operators 
must submit plans for handling of overburden and other 
materials, which would include acid, toxic, etc., materials; 
this is required before any final disposal of such materials 
can occur. 
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COMMENT 1113: In ARM 17.24. 501 (6), the phrase "upon adequate 
written justification and documentation provided by the 
operator" should be deleted, because it is superfluous and 
redundant. All rev1s1ons and variances are predicated on 
Department review of proposals by operators. 

RESPONSE; The Board disagrees, because a standard to be met to 
receive a variance from the provisions of ARM 17. 24. 501 ( 6) 
needs to be stated to provide consistency of evaluation of 
proposals for such a variance. 

COMMENT #14: The revision of ARM 17.24.501 and the repeal of 
ARM 17.24.501A does great harm to the standard in the law of 
reclaiming as "rapidly, completely and effectively" as 
possible. The deletion of ARM 17.24.501A(3)(a), specifically 
the sentence "Rough backfilling and grading must be completed 
within 180 days following coal removal", and replacing it with 
ARM 17.24.501(6)(b), i.e., "Backfilling and grading must be 
completed within 2 years after coal removal from each pit has 
been concluded" amounts to no time limit at all. 

RESPONSE: The Board disagrees with these comments, The 
reclamation standard in state law that is referred to (82-4-
231(1), MCA) requires some judgment on the part of the Board 
(and the Department) as to what this means and how to apply it 
in the form of administrative rules. The Board believes it 
has exercised that judgment. The proposed change will not 
reduce the current rate of reclamation. The current 180-day 
rule contains the option for the Department to grant a 
variance for legitimate operational reasons. The Department 
has found that more than 180 days is often legitimately 
required for prudent mine and reclamation operations to meet 
operational and coal marketing constraints, and has granted 
variances in those cases under the current rules. Because at 
least four spoil ridges frequently optimize effective 
construction of a post-mine topographic surface, and coal 
mines in Montana generally complete less than two pits (and 
spoil ridges) in 180 days, it follows that allowance for an 
extended time frame can benefit reclamation in certain cases. 
(As a side note, in making this rule change, the Board has 
eliminated the term "rough" as a qualifier to "backfilling and 
grading", because it is ambiguous and thus creates uncertainty 
regarding what is required to meet the backfilling and grading 
timeliness standard.) Thus, this change in the rule will 
result in a more realistic reflection of on-the-ground mining 
and reclamation factors that influence reclamation timing. 

COMMENT #15: In ARM 17.24.501(6)(b), what is the definition 
of "each pit"? Is it the whole permit area or one pass of the 
dragline? If it is the whole permit area, this could result 
in a scenario that is contrary to 82-4-231(1), MCA. 

8-4/22/99 Montana Administrative Register 



-821-

RESPONSE: The Board didn't intend for "each pit" to mean the 
entire permit area. Thus, the Board agrees that clarification 
of what "each pit" means in the context of this provision is 
warranted. A definition of this term will be adopted as shown 
in ARM 17.24.501(6) (b) under part 3 of this notice. 

COMMENT #16: Why was the language of ARM 17.24.501A(3) (a) 
not included in the strikeout portions of proposed changes as 
everything else was? 

RESPONSE: All of ARM 17.24.501A was proposed to be repealed as 
indicated in the rulemaking notice on page 3077, 1998 Montana 
Administrative Register, Issue No. 22. The Office of the 
Montana Secretary of State requires that notice of proposed 
repeal of an entire rule be written in this manner, i.e., not 
showing strikeouts of the entire text of the rule. 

COMMENT #17: The language of ARM 17.24.501A(3) (a) is central 
to the timing of when, and if, reclamation will be completed. 

RESPONSE: The text of ARM 17.24.501A(3) (a), with modification, 
was moved to ARM 17.24.501(6) (a) and (b). The primary aspects 
of this modification consisted of changing the 180-day 
requirement to a 2-year requirement and eliminating "rough" 
from "backfilling and grading". See the response to COMMENT 
#14 for further discussion of this modification. 

COMMENT #18: The deletion of ARM 17.24.501A is a big 
mistake. This rule provides for the determination of 
approximate original contour and standards for achieving 
successful repair. Striking the entire paragraph results in 
the Department relying upon various standards at various 
operations, which may or may not be effective, and makes 
reclamation depend solely upon company personnel competence. 

RESPONSE: The Board does not agree. As indicated in the 
rationale for the repeal of this rule (page 3077, 1998 Montana 
Administrative !'-egister, Issue No. 22), language, with 
modifications, l.n sections (1) (a), (2), and (3) of ARM 
17.24.501A was relocated to ARM 17.24.501 and 17.24.301(13). 
Also, text on approximate original contour is now found in ARM 
17.24.501(4). Text in ARM 17.24.501A(l) (b) and (c) has no 
practical application. The Department uses premining and 
postmining topography (PMT) maps to determine compliance of a 
reclamation plan with approximate original contour, as defined 
in ARM 17.24.301(13), and any other PMT requirements. 

COMMENT #19: The Department is deleting ARM 17.24. 501A and 
substituting it with ARM 17.24.501, as revised, to deflect 
criticism for lack of currency of reclamation at most of the 
mines. If there is no effective rule, there is no failure to 
enforce. 
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RESPONSE: The first statement is incorrect. The reasons for 
the changes have been stated in the original notice of 
rulemaking and in response to COMMENT #14 above. Furthermore, 
the Board does not agree with the premises that there is a 
lack of currency of reclamation at most of the mines and that 
the new rule will be ineffective. 

COMMENT #20; The state has not been requiring companies to 
comply with the rules. This rule rewrite aids in further 
circumvention. 

RESPONSE; Assuming that these statements refer to the rule 
changes relative to ARM 17.24. SOl and SOlA, the Board 
disagrees that the state has not been requiring companies to 
comply. No evidence is presented by the commentor supporting 
this contention. As pointed out in the response to COMMENT 
#14, the Board has presented reasons for these rule changes 
and why reclamation progress will not diminish as a result of 
the amendments. 

CQMMENT #21; These rule changes (relative to ARM 17.24.501 
and 17.24. SOlA) will set the Department up for Pegasus-like 
events at the coal mines. The state can no longer rely on 
performance bonds to provide security for insuring reclamation 
is done. Due to creditors, the state only received 18 cents 
on the dollar in the bankruptcy of Glacier General Assurance 
Company. The best protection against bond forfeitures is to 
proceed apace with reclamation in conjunction with mining. It 
is poor policy to leave the bulk of the work until the last 
years of mining. Montana would be put in the position of 
paying for reclamation bills and letting the companies go free 
through bankruptcy. 

RESPONSE: The Board does not agree with the premise of these 
statements, i.e., that these rule changes will delay major 
reclamation efforts to the point that companies will forfeit 
their bonds rather than perform the required reclamation. The 
Board does believe that reclamation needs to proceed with 
mining, the pace of which may vary depending upon the 
specifics of the mine. The Board explained in the response to 
COMMENT #14 why reclamation progress will not be diminished by 
these rule changes. In addition, performance bonds undergo 
periodic review and update which reflect changing conditions 
at the mines and changing costs. Bonds are designed to 
reflect the costs of reclaiming the total areas of disturbance 
at specified points in time. Bonds are still the best 
ultimate method that the state has to insure that the 
reclamation will be accomplished. Also, surety bonds, which 
are the type that most of the state's coal mine operators use, 
are still the best kind of bond, short of a cash bond. 
According to information received from the State Insurance 
Department, there has been only one failure of a surety 
company in the U.S.A. in the last 6 years. To manage the risk 
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of using surety bonds, ARM 17.24 .1106 requires, among other 
things, that a specific surety bond not exceed 10% of the 
surety company's capital surplus account; also, ARM 
17.24.1101(1) requires a surety company to be licensed for 
business in Montana. There is no absolute 100% guarantee of 
the availability of a bond, as the reference to Glacier 
General Assurance indicates. However, other than the Glacier 
General situation, the state has forfeited only two coal mine 
company bonds in the history of coal mining under the present 
statute, and has received payment in full in both cases. In 
conclusion, the possibility that the state will be put in the 
position of paying for reclamation bills with respect to coal 
mining operations is remote. 

COMMENT #22: Two commentors proposed to retain ARM 
17.24. SOlA, but also that (3) (a) of this rule be revised by 
adding language regarding the redirecting of groundwater as 
part of the backfilling and grading process, by imposing fees 
on the operator to insure that requirements for reclamation in 
this rule, including timeliness, are met, by allowing a third 
party to conduct reclamation on a mine site if the operator 
does not meet the prescribed requirements, and by the 
imposition of penalties with respect to the bond and the fees 
if the operator does not comply. 

RESPONSE: The premises of and assertions underlying this 
proposal are found in COMMENT #14, #20, and #21, with which 
the Board does hot agree and to which the Board has responded, 
accordingly. Thus, the Board does not agree with the need for 
the commentor's proposed rule revisions regarding backfilling, 
grading, fee imposition, and third party reclamation 
contractors. Furthermore, these proposed changes are beyond 
the scope of this rulemaking; the Board may not consider new 
proposed substantive rulemaking at this point in this 
rulemaking process because the public has not been afforded an 
opportunity to comment on them. 

The proposed rule change regarding the redirecting of 
groundwater as part of the backfilling and grading process is 
also beyond the scope of this rulemaking. 

COMMENT #23: The term "exposed mineral seam" should be added 
to the title of ARM 17.24.505 to better identify the 
activities covered by the rule. 

RESPONSE: The Board agrees and will revise the title to read 
"BURIAL AND TREATMENT OF EXPOSED MINERAL SEAMS AND WASTE 
MATERIALS". (See ARM 17.24. 505 under part 3 of this notice.) 
In addition, the Board has corrected a typographical error in 
the rule by changing the word "sustain" to "sustained". 

COMMENT #24: In ARM 17.24.505(1), the phrase "upon 
demonstration by the operator that a lesser cover depth will 
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afford the same protection against combustion and other 
undesirable properties or effects of the mineral seam" should 
be deleted, because it is unnecessary. All revisions and 
variances are predicated on departmental review of proposals 
submitted by operators. 

RESPONSE: See response to COMMENT #13. 

COMMENT 1125; The word "undesirable" in the quoted phrase of 
ARM 17.24. 505 {1) in COMMENT #24 above should be deleted and 
replaced with the word "waste", because "undesirable" is 
undefined, whereas "waste" is defined. 

RESPONSE; The Board disagrees. "Undesirable" is already 
present in ARM 17.24.505{2) and its meaning appears clear from 
the context in which it is used. If "waste" were used, the 
meaning of the resulting term "waste properties or effects" 
would be unclear and certainly different from what is 
intended. The point of using "undesirable" is to protect 
against acid-forming, toxic, etc., properties that a coal seam 
might have. 

COMMENT #26; Regarding ARM 17.24. 505 { 1) , the use of 4 feet 
of material to cover the exposed coal seam is not a whole lot 
of protection in erosive conditions. The risk would be higher 
with less material. 

RESPONSE; Whether the use of less than 4 feet of material 
would be acceptable is a site-specific determination, which is 
why an operator must demonstrate that a lesser depth will 
afford the same protection as the proposed rule reads. 

COMMENT lt27; What is the rationale for removing the term 
"suitable" from the language in ARM 17.24.520(2), which is 
language, with modification, that was moved from ARM 
17.24.519A? Also, the fill discussion in ARM 17.24.520 is not 
as detailed as that in 30 CFR 816.7l(e) and 816.74. 

RESPONSE: The reason for deleting "suitable" is to be 
consistent with ARM 17.24.505. ARM 17.24.505 allows for 
placement of such materials in the mined out area if certain 
procedures or practices are followed to protect water 
resources and plant growth and to prevent sustained 
combustion. ARM 17.24.520(2) does not relate to how to handle 
wastes (suitable or unsuitable); it relates to the need to 
consider the volume of all wastes (suitable and unsuitable) 
that are to be disposed of on the mine (pursuant, of course, 
to ARM 17.24.505) for the purpose of demonstrating (if it can 
be demonstrated) that the total volume of materials (spoils 
and wastes) available "is more than sufficient to restore the 
disturbed area to the approximate original contour". 

B-4/22/99 Montana Administrative Register 



-825-

In the comment that the fill discussion in ARM 17.24.520 
is not as detailed as in the federal counterpart rules, it is 
not clear what the commentor is specifically referring to. OSM 
has not indicated to the state any deficiencies in the state 
rule compared to the current federal rules. 

COMMENT #28: In ARM 17.24.601(1), the phrase "for documented 
and justified reasons related to the needs of the mining 
operation or improved reclamation" should be deleted, because 
it is unnecessary and redundant. The Department is expected 
to approve variances only if necessary and justified. 

RESPONSE: See the response to COMMENT #13. 

COMMENT #29: Some of the road requirements in ARM 17.24.601, 
17.24.603, 17.24.605, and 17.24.607 that would affect the 
safety of mine workers are being stricken. 

RESPONSE: This comment is non-specific as to what provl.Sl.ons 
are being referenced. Much of the deleted text that may fit 
the context of the comment are items that do not relate to the 
Department's area of responsibility and authority in coal mine 
regulation, which is primarily environmental protection, land 
reclamation, and health and safety of the public. Mine worker 
safety is the province of the Mine Safety and Health 
Administration (MSHA) , the Occupational Safety and Health 
Administration (OSHA) , and the Safety Bureau of the Montana 
Department of Labor and Industry. The only area of the 
Department's authority which clearly involves worker safety is 
blasting, although the Department would never knowingly engage 
in or require any action or practice that was obviously unsafe 
to workers. 

QQMMENT #30: Does MSHA have rules on miner safety with 
respect to some of these rules on roads proposed for deletion? 
Does OSM have equivalent standards for road construction? 

RESPONSE: The Board is not aware of how MSHA's rules relate to 
mine roads. OSM does not have standards on mine roads 
equivalent to Montana's; OSM' s rules are very general with 
respect to roads (see 30 CFR 816.150 and 816.151). 

COMMENT #31: 
is encountered. 

think ARM 17.24.605 is the first time "BTCA" 
It is not written out anywhere. 

RESPONSE: In subchapter 6, "BTCA" is first encountered in ARM 
17.24.601(3), where it is written out: "best technology 
currently available". The term is defined in ARM 
17.24.301(19). 

COMMENT #32: The people at Colstrip who are living with a 
seismograph in their basement because of blasting will miss 
the B-hour per day rule, i.e., part of the deleted portion of 
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ARM 17.24.623(2)(b)(iii). At least the reference to ARM 
17.24.624 should be retained. 

RESPONSE: ARM 17.24.623(2) (b) (iii) concerns the information on 
days and time periods that blasting will be conducted that 
must be in the required published blasting schedule, which is 
what ARM 17.24.623 addresses. The published blasting schedule 
must, of course, comply with many requirements of ARM 
17.24. 624, including any imposed restrictions on time, area 
covered, and sequence of blasting, requirements for access 
control to blasting areas, and requirements for warning and 
all-clear signals. Thus, there are many requirements in ARM 
17.24.624 besides time of blasts that must be reflected in the 
blasting schedule. Retaining a reference to ARM 17.24. 624 in 
the indicated provision of this rule serves no purpose. The 
Department retains the authority under ARM 17.24.624 to limit 
blasting to 8 hours per day or any other limit necessary to 
protect public health, safety, or welfare. 

COMMENT #33: Deleting the referenced rule text in COMMENT 
#32 will render the Montana standards less stringent than the 
federal rules. 30 CFR 816.64 prescribes blasting in daylight 
hours from sunrise to sunset. If you are living in a place 
that can have blasting 24 hours a day, maybe you don't want to 
be living there. 

RESPONSE: ARM 17.24. 624 ( 2) imposes the same 
federal rule (30 CFR 816.64), that is, 
conducted between sunrise and sunset. 
authorizes the Department to impose more 
periods if warranted. 

limitation as the 
blasting must be 

The rule also 
restrictive time 

COMMENT #34: In ARM 17.24.633(1), changing the word 
"appropriate" to "approved" is a weakening of the standard, 
because it is now possible to approve a pond in an 
inappropriate place. 

RESPONSE: The rule, as proposed to be amended, references ARM 
17.24.638 and 17.24.639. These rules require these structures 
to be located in appropriate locations and provide more 
specific criteria for determining appropriate locations. 

COMMENT #35: The changes in ARM 17.24.633(4) seem to 
indicate that if you have implemented your discharges from 
your disturbed areas, have control of them with your BTCA 
standards, that's all that is required if you have an MPDES 
permit, and the federal rules are not applicable. I would 
hope that the federal rules are applicable. The changes to 
(4) make this section far less definite regarding the 
circumstances to which it was designed to apply. 

RESPONSE: ARM 17.24.633(4), as revised, provides: "All 
discharges which include water from areas disturbed ... must be 
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in compliance with all federal and state laws and regulations" 
(key words underlined) . The deleted portion at the beginning 
of (4), "Whenever a sedimentation pond ... shall achieve the 
following criteria ... ", is now covered in much more simplified 
language in the first line of the new (4). The deleted text 
at the end of old (4) (a) is covered by the added text: 
"applicable effluent limitations". Old (4) (b) is not 
necessary, because the special circumstance described in 
(4) (b) is now covered by the all-encompassing language of 
revised (4). 

COMMENT #36: ARM 17.24.633(6) should not be deleted, if 
you're going to comply with the rules other than BTCA, and in 
order for the rest of the changes in ARM 17.24. 633 to make 
sense. Deleting this provision significantly weakens and 
obfuscates the standard which sedimentation structures must 
meet under BTCA. 

RESPONSE: All of 
covered in ARM 
revised. 

the requirements 
17.24.633(1)' (3) 

in 
as 

ARM 17.24.633(6) 
revised, and (4) 

are 
as 

COMMENT 1!37: 
17.24.634(1) 
forethought 
construction 

Omitting 
should not 
about how 
begins. 

"Design" from the first line of ARM 
be done, because there should be some 
to construct a channel before any 

RESPONSE: As indicated in the rulemaking notice on page 3029, 
1998 Montana Administrative Register, Issue No. 22, the 
purpose of replacing "design" with "construction" in (1) was 
to convert (1) to a performance standard only. The Board 
agrees that designs are necessary; designs are still required 
under (2) as revised. 

COMMENT #38: The provisions on how to determine approximate 
original contour, which the Department wants to strike, would 
aid in designing stream channels bearing a resemblance to the 
premining condition. 

RESPONSE: There is nothing in the deleted text of ARM 
17.24.301(13), the definition of approximate original contour, 
that relates to reclaimed channel design. 

COMMENT #39: A few commentors proposed revised language in 
various parts of ARM 17.24. 634 ( 1) and (2) . Proposed changes 
in (1) would replace the term "emphasize" with "exhibit", and 
would eliminate "channel and floodplain" where found and 
replace it in one instance with "drainages". Proposed changes 
in (1) (f) in addition to those of the Board are shown as 
follows: "establish or restore the ehsRHel drainage to 
include, where appropriate, a diversity of ""'l"l!l!!i@ habitats 
(!:JeRerl!llly a !!I!!! ies ef riffles atle reele) that approximates 
the premining characteristics . " In (2), the commentors 
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have proposed substantially revised text that would confine 
the need to submit drainage designs to channels "dominated by 
fluvial processes". The commentors indicate that the 
rationale for all of these proposed changes is that designs 
for ephemeral channels are unnecessary and that the proposed 
language ties detailed channel designs to quantifiable 
premining conditions that can be measured by proven scientific 
methods. 

RESPONSE; With one exception, the above proposed changes are 
beyond the scope of this rulemaking; the Board may not 
consider new proposed substantive rulemaking at this point in 
this rulemaking process. The one exception is that the Board 
has replaced the word "emphasize" with "exhibit" in ARM 
17.24.634(1), because it clarifies the intent of (1), which is 
now a performance standard only. 

COMMENT 1!40: In ARM 17.24.634(2), leaving the definition of 
"habit or characteristic pattern" as the only standard for 
channel designs fails to minimize erosion. A channel in the 
process of reaching equilibrium may still be eroding severely. 

RESPONSE: The referenced definition is not the only standard 
for channel designs. As shown at the bottom of page 3029, 
1998 Montana Administrative Register, Issue No. 22, parts 
(1) (b) through (1) (e), which are also standards for channels, 
are still in the rule. Also, part (1) (f) as revised is a 
channel standard. Stability (as related to erosion) is still 
covered, in similar or identical language as it was before, in 
ARM 17.24.634(1)(a) in conjunction with ARM 17.24.301(46) and 
in (1) (c) and (1) (e) of ARM 17.24.634. 

COMMENT #41; The text in ARM 17.24.634(2) regarding 
state-of-the-art stream designs and the submitting of channel 
designs at least 120 days before channel reclamation should 
not be stricken. Regarding state-of-the-art, repetition is 
not a bad thing; a little reminder does not hurt the 
Department or the operator. The 120-day requirement should be 
of help to the Department and the operator. Otherwise the 
Department may have people dropping off the design asking for 
immediate approval. 

RESPONSE: See the Board's rationale for these changes in the 
rulemaking notice. Some repetition is not necessarily a bad 
thing. However, if "state-of-the-art" is retained here, it 
should also be placed in many other locations in the rules, 
because state-of-the-art is required on all reclamation (82-4-
231(1), MCA). Regarding the 120-day requirement, it is 
possible that the Department may get pressure to approve a 
design "by yesterday". The bottom line is that channel 
construction may not begin until the design is approved (ARM 
17.24.634 (2)). 
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COMMENT #42: Removing the last sentence of ARM 17.24.634(2) 
removes an important safeguard for the successful 
reconstruction of a channel. Topsoil is not so plentiful that 
it can be wasted on an improperly constructed area. Design 
and construction of drainage channels ought to be one of the 
more important aspects of reclamation. Before topsoiling you 
would be better off having an inspection of the channel. 
Department employees should be able to inspect constructed 
channels before resoiling, presumably because they are on the 
mines for inspections anyway. 

RESPONSE: See the rationale for this deletion in the 
rulemaking notice. The Board concurs that design and 
construct ion of channels is a key aspect of reclamation and 
that wasting of soil 1s undesirable. The Department can 
inspect many reconstructed channels prior to resoiling, but 
with the resources and workload in the Coal and Uranium 
Program, and in light of the need and desire of many operators 
to continue reclamation progress in accordance with their 
scheduling of reclamation activities, to require that gl! 
reconstructed channels be inspected prior to resoiling is 
impractical. The Department has the authority to take 
enforcement acti'on if a company does not comply with design 
requirements in constructing channels; this would include loss 
of soil if a violation of applicable subchapter 7 rules is 
identified. 

COMMENT 1143: Although the proposed revised language in ARM 
17.24.634 allows for greater flexibility, the rule is still 
burdensome to our reclamation efforts. Submitting designs for 
every channel is not practical. The Department may exempt all 
or portions of drainage channels from the need for designs, 
but this process is cumbersome at best. In the late 1980's, 
this rule contained language indicating that significant 
channels required designs but insignificant ones did not. 
Perhaps we should step back and consider the intent of this 
rule. 

RESPONSE: This comment does not specifically address the 
proposed changes, but calls for some consideration that is 
beyond the scope of this rulemaking; state rulemaking 
procedures do not allow the Board to consider new proposed 
substantive rulemaking at this point in this rulemaking 
process. 

COMMENT #44: In ARM 17.24.639(1) (a) (i) (A), the phrase 
"generally accepted method" should be substituted for "method 
approved by the department", because there are many methods 
available which provide reasonable estimates of sediment 
volume. The operator should not be required to use a method 
preferred by the Department. The review and approval process 
is the mechanism to express any concerns about the method 
used. 
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RESPONSE; The term "generally accepted method" is too vague to 
be satisfactorily enforceable. The last sentence of the 
comment seems to agree that the Department should be the 
ultimate authority in determining the acceptability of 
methods, which is what the rule provides; and the Board agrees 
that the Department must have ultimate authority to determine 
design methods to insure the adequacy of pond design. The 
suggested amendment has not been made. 

COMMENT#45; ARM 17.24.639(l)(c)(i)(B) should not be 
changed, because reducing by nearly half the capacity of the 
sedimentation pond will leave the pond under capacity to hold 
the 10·year, 24-hour precipitation event. The original 
version of this rule allows for smaller sedimentation ponds if 
the circumstances justify it. The only result of this change 
may be the construction of more sedimentation ponds. 

RESPONSE; Subsection (1) (c) (i) of this rule involves only 
design for sediment loading, not the 10-year, 24-hour 
precipitation event. Design for 10-year 24-hour precipitation 
event is also required under ARM 17.24.639(2). Subsections 
(A) and (B) under (1) (c) (i) provide two alternatives, one of 
which must be chosen to design the pond for sediment loading. 
Subsection (B) is an option that could be characterized as a 
quicker, but worst case approach to designing for sediment. 
The Department's experience in working with sediment volume 
estimation and how ponds have actually functioned at the coal 
mines over many years indicates that the original requirement 
in option (B) of 0.035 ac-ft per acre (which was in the 
original program rules of OSM and which OSM repealed many 
years ago) is overdesign and may result in unnecessarily large 
ponds and unnecessary land disturbance to build such large 
ponds. The revised value of 0. 02 ac· ft per acre for option 
(B) is more reasonable and adequate. Finally, contrary to the 
last sentence in the comment, the result of this change will 
not be more sediment ponds, but smaller ones in certain cases, 
which may reduce land disturbance. 

COMMENT #46; Deleting ARM 17.24.639(6) has 
weakened and obfuscates the standard which 
structures must meet under BTCA. 

significantly 
sedimentation 

RESPONSE; This deleted provision is completely covered by the 
requirements in ARM 17.24.633(4) as revised. 

COMMENT #4 7; The second sentence as revised in what is now 
ARM 17.24.639(6), "With the approval of the department, 
additional storage may be provided for sediment and water 
above the total design requirement", should be deleted. This 
is an operational decision that should be reserved for the 
operator to make. The review and approval process is the 
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mechanism for the Department to voice any concerns it may have 
with a plan that provides for additional storage volume. 

RESPONSE: This comment is beyond the scope of this rulemaking, 
because it proposes a substantive change in the process 
{deleting a key provision, "approval by the department") 
regarding provision for additional storage capacity. Also, it 
appears as if the last sentence of the comment contradicts the 
first two sentences, because the review and approval process 
would allow the Department to exercise authority over a 
proposal for additional storage, which is what the rule as 
revised provides for. Approval by the Department is necessary 
to limit land disturbance that could occur because of 
excessive pond storage capacity. 

COMMENT #4§: Considering the life of some mines, some 
sedimentation ponds could be in place for 35 or 40 years. 
Embankments on some of the dams of that age on our ranch have 
settled in the middle, and unless there is adequate freeboard 
there is a real risk of breaching in the middle of the dam. 
This is something to keep in mind regarding new ARM 
17.24.634{9). 

RESPONSE: The Board agrees that maintaining adequate freeboard 
on sedimentation ponds is necessary. Section {9) of this rule 
states: "The minimum elevation at the top of the settled 
embankment must be 1 foot above the water surface in the 
pond ... " {emphasis added). 

COMMENT #49: We have a concern with the proposed revision of 
ARM 17.24.639{27) {a) and (b) involving the deletion of 
"primary" in the first line of both {a) and {b) . This concern 
relates to COMMENT #5 regarding ARM 17.24.301{107). 

RESPONSE: Please see the response to COMMENT #5, which 
addresses this concern, and therefore, the concern with ARM 
17.24.639{27) {a) and {b). 

COMMENT #SO: In ARM 17.24.639{27) (a), removing the text 
which indicates that slopes of sedimentation ponds that are 
excavations must be 3h:1v or less could endanger wildlife or 
people. On a 3:1 slope, wildlife might be able to get out, if 
they can get to one end or the other. The major danger would 
be in winter with the pond ice unstable or covered with snow; 
if something goes through the ice, it's going to be dead. 
There was a case in Colorado where a person fell through the 
ice in one of these in an oil shale mine and he drowned 
because he couldn't get out from under the ice. 

RESPONSE: The objective of this rule is slope stability of 
excavations, and the rationale for the change is from that 
perspective and for operational and land disturbance reasons. 
The response to Comment #29 about worker safety is pertinent 
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here as well. In addition, regarding both wildlife and human 
safety, most such excavations would not have vertical or 
near-vertical slopes all around, because it is anticipated 
they would primarily be constructed with dozers or scrapers. 
Dozers and scrapers require entrance and exit points to do the 
work, which means that slopes for entrance and exit cannot be 
extremely steep. Draglines could be used but only in rare 
instances where mining happened to be occurring at a point and 
at a time where an excavated pond needed to be constructed. 
Finally, risks to wildlife and humans are minimal, even on the 
steeper slopes. 

COMMENT #51: since these rules are meant to be read ~y 
engineers and the public, as well as lawyers, even if it 1s 
redundant, the reference to "Standard Methods for Examination 
of Water and Wastewater, 15th edition" in ARM 17.24.645(6) 
should be retained, because it gives the reader a shortcut of 
what to look for without having to hunt up a copy of the 
federal regulations which may not be available. 

RESPONSE: "Standard Methods ... " is not a stand-alone reference 
for groundwater data collection methods, whereas 40 CFR Part 
136 is. In other words, there are methods in the federal 
citation that may be applicable to groundwater, but that are 
not found in "Standard Methods ... " The public is certainly 
free to consult "Standard Methods ... ", because it is 
applicable in most cases. If there are questions about its 
applicability in specific instances, persons may consult with 
the Department. Also, 40 CFR Part 136 is available on the 
internet. 

COMMENT #52: In ARM 17.24. 716 (2), the term "by establishing 
sod plugs" should be deleted from the first sentence, because 
this is not a common method of revegetation in Montana and 
would be covered by "other methods" in this sentence. 

RESPONSE: This is listed only as an option, even if uncommon, 
and as such presents no difficulty to operators. 

COMMENT #53: The sentence in ARM 17.24.716(2), "Mixed 
seedings must be conducted in a manner and at a time that will 
avoid deleterious competition of different vegetal types or to 
avoid seed distribution problems due to different seed sizes", 
is unnecessary, because the second sentence in ARM 
17.24.716(2) states that all revegetation methods must be 
approved by the Department. 

RESPONSE: The second sentence does not require 
performance standard in the quoted sentence. 
sentence must be retained. 

or imply the 
Thus, the 

COMMENT 1154: 
shouldn't be 

8-4/22/99 

Regarding the changes in ARM 17.24.733(3), it 
any more difficult to arrive at the height 
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measurement for these kinds of plants [trees, shrubs, and 
half-shrubs) than it would be to measure their density. The 
stricken standard may not be an appropriate one, but there 
probably is a way. 

RESPONSE: The deleted prov1s1on is not about height 
measurement, but is about the counting of stems of clonal 
species (e.g., snowberry). For many years baseline data have 
not been collected using the method presently required by 
17.24.733(1) for reclaimed areas. By deleting the language in 
(3) (b), the density of clonal species on reclamation may be 
determined in the same way that it has been determined for 
many years in the baseline/reference area situation so that 
the data may be properly compared. 

COMMENT #55: The chang.e in ARM 17.24.821(1) is just as 
sloppy as in the prev1ous version. Splitting the legal 
reference with a parenthetical phrase is very confusing. The 
longer and clearer way to say the thought is: "Each operator 
who desires to conduct alternate reclamation pursuant to 82-4-
232 (7) and/or alternate reclamation pursuant to 82-4-232 (8) 
MCA shall submit his plan to the department". 

RESPONSE: To eliminate confusion, the Board has deleted the 
references to subsections (7) and (8). (See ARM 17.24.821 
under part 3 of this notice.) 

COMMENT #56: Regarding the changes in ARM 17.24.901 to 
comply with the federal rule that came out of the energy bill, 
the protection for people living over subsidence has been 
reduced. The old wording was to prevent material damage; now 
you're only going to minimize it. There is also an inherent 
conflict in this, because the Montana law is stronger on 
protection of structures over underground mining than is the 
Federal Energy Act, which only protected domestic habitations 
and had no respect for businesses that operate in coal mining 
areas other than coal mining. 

RESPONSE: Section 82-4-243, MCA, was adopted by the 1997 
legislature on the advice of OSM regarding the need to comply 
with new section 720 of the Surface Mining Control and 
Reclamation Act (SMCRA) . This new section of SMCRA was 
adopted as part of the 1992 Federal Energy Policy Act. The 
language in 82-4-243, MCA is virtually identical to section 
720 of SMCRA. The changes proposed in ARM 17.24.901 and also 
in 17.24.911 were an attempt to bring the state program up to 
federal rule standards, also on the advice of OSM. 

section 82-4-243, MCA, requires that material damage that 
has occurred as a result of subsidence must be mitigated. When 
the rule implements this statute, use of the term "minimize" 
is correct. 
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Section 82-4-231(10) (f) also pertains to subsidence. It 
provides that the operator must prevent subsidence. As is 
pointed out by the commentor, use of "minimize" in the 
portions of the rule that implement this statute is improper. 
The Board has made the necessary amendments in ARM 17.24. 901 
by deleting the term "minimize" in appropriate places. 

In addition to the change in ARM 17.24.901, other changes 
in ARM 17.24. 901 and in other rules are necessary. In ARM 
17.24. 901 (1) (e) ( i) (A), "(B) and" are stricken in the reference 
to (1) (e) (i) (B) and (C), because "(B)" now involves measures 
to prevent subsidence, which must be disassociated from 
(1) (e) (i) (A), which involves allowance for planned subsidence. 
In proposed ARM 17.24.911(2), the phrase "to the extent 
technologically and economically feasible" in the context of 
preventing material damage to buildings, dwellings, etc. from 
planned subsidence is not consistent with 82-4-231 (10) (f); 
therefore, this phrase will be deleted. Finally, in ARM 
17.24.911(9), the term "or minimize", which currently exists 
and was heretofore not subject to any changes, will be struck 
for the same reasons as above. See ARM 17.24.901 and 
17.24.911 under part 3 of this notice for all of these 
changes. 

COMMENT #57; Regarding ARM 17.24.1001(2) (1) and 
17.24.1018 (4), the proposed additional requirements are 
burdensome to the operators. Notifying the landowner that the 
Department must make investigations and inspections to insure 
compliance of prospecting operations on the landowner's 
property does not mean that the landowner will be amenable to 
the Department conducting such investigations and inspections. 
What happens if the Department is denied access? How will 
these rules be enforced? Are these rules simply permit 
application requirements? 

RESPONSE; ARM 17.24.1001(2) (l) is merely an application 
requirement. ARM 17.24.1018(4) is merely a requirement for 
the notice of intent to prospect that the operator must 
submit. In both cases, the only responsibility of the 
operator is to document that the affected landowner on whose 
property the prospecting operations are proposed to take place 
has been notified of the Department's responsibilities to 
carry out investigations and inspections on the property. 
Whether the landowner agrees or not with the idea of the 
Department accessing his/her property or denies the Department 
access are not issues in these rules for the operator. 

COMMENT #58: Regarding proposed new ARM 17.24.1104(2), 
considering the fact that Montana law requires underground 
mines to be responsible for reclamation on the entire area to 
be undermined, and damages to water and structures should be 
covered under the original bonding, this new section could be 
interpreted to relieve the operator of responsibility until 
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damage has occurred. Not only is subsidence predictable and 
planned, but the damages that follow to surface structures and 
water installations are not unanticipated. This section 
undermines Montana's reclamation bonding for damages caused by 
underground mining. 

RESPONSE: This new section does not supersede or preclude the 
requirements for "up-front" bonding in Montana rules (ARM 
17.24.1102). To the extent that material damage from 
controlled subsidence is predictable and the costs for repair 
can be estimated during the permit application stage, these 
costs must be included in the initial bond. If unanticipated 
damage or consequences occur, however, amended ARM 
17.24 .1104 (2) requ1res that additional bonding must be 
obtained according to the procedures prescribed. It does not 
preclude or preempt the requirements of ARM 17.24. 911 (7) (a) 
through (d) to repair, restore, rehabilitate, compensate, 
replace, etc., the structures or resources that have been 
damaged. ARM 17.24.1104 (2) indicates that, in addition to 
those requirements 1 the operator must also submit additional 
bond to insure that the restoration, rehabilitation, 
compensation, etc., will occur. 

COMMENT #59: Regarding new ARM 17.24.1104(2), drafters of 
this section need to go without water for 90 days some time. 

RESPONSE: The new language is an adoption of a federal rule. 
It does not allow the operator to take up to 90 days to 
resupply a damaged water source. The performance standards 
for resupplying water are in ARM 17.24. 911 ( 7) (a) and (d) , 
which have no 90-day time frame attached ((7) (a) states 
"promptly replace, etc."). New ARM 17.24.1104(2) relates to 
submitting additional bond to insure repair, restoration, 
etc., due to subsidence-related damage, and allows for the 
possibility of various time frames to resupply, restore, etc., 
before requiring the submittal of additional bond. 

COMMENT #60: Regarding new ARM 17.24.1104 (2), does the 
extension beyond 90 days to waive water resupply also extend 
to the need for putting up bond? This new section does not 
say that if the operator meets the terms of the extension, he 
shall put up additional bond until the water is resupplied. 

RESPONSE: Regarding the first statement in the comment, the 
new section does not waive water resupply. Regarding both 
statements, if the operator meets the terms of extension (to 
90 days or to a maximum of 1 year) for not having to submit 
additional bond, by definition the operator will have 
resupplied the water, repaired the damage, etc. Otherwise the 
operator will not have met the terms for an extension not to 
submit the additional bond. 
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COMMENT #61: At some point in these subsidence amendments to 
ARM 17.:24.901, 17.:24.903, 17.24.911, and 17.24.1104, the 
Department should make it clear that an operator cannot 
destroy water, and leave the landowner without water for up to 
a year at least. There must be a specifically stated 
requirement for a temporary water supply from the landowner if 
requested. 

RESPONSE; The rules do not allo~1 the operator to destroy 
water. ARM 17.24.901 and 17.24.911 are extensive (made even 
more so with the proposed revisions) in their coverage of 
application and performance standard requirements regarding 
subsidence, material damage, and protective and mitigative 
measures related thereto. See the response to COMMENT #59 for 
reference to performance standards regarding resupply of 
water. Although the rules do not specifically state that 
temporary water supplies must be provided if requested, 
8:2-4-:243(1) (b), MCA, requires prompt replacement of water 
supplies. No rule amendment is necessary. 

COMMENT #62: The implications from the Energy Act rules 
bring implications to the Montana rules that do not arise from 
the original rules; therefore, the water supply question needs 
to be clarified, as well as the bonding. 

RESPONSE: See response to COMMENT #56. 

5. The Board has adopted several other miscellaneous 
amendments to the rules to conform them to current rule 
drafting style, to correct typographical and other clerical 
errors, and to make the rules easier to read and more 
understandable. These editorial amendments do not change the 
meaning or requirements of the rules. 

Reviewed by: 

David Rusoff 
David Rusoff 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

by: Russell H. Hudson 
RUSSELL H. HUDSON, 
Acting Chairperson 

Certified to the Secretary of State April 9, 1999. 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules I through VI 
promulgating listing, 
delisting, and ranking rules 
for CECRA facilities 

NOTICE OF ADOPTION 
OF RULES 

(CECRA) 

TO: All Interested Persons 

1. On May 14, 1998, the Department of Environmental 
Quality published notice of public hearing on proposed adoption 
of the rules outlined above at page 1264 of the 1998 Montana 
Administrative Register, Issue No. 9. On November 5, 1998, the 
Department published notice of a supplemental comment period on 
the proposed adoption of new Rule VI at page 2941 of the 1998 
Montana Administrative Register, Issue No. 21. 

2. The Department has adopted Rule I (17.55.101) as 
proposed. 

3. The Department has adopted the following rules as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

RULE II ( 17.55.102) DEFINITIONS In this subchapter the 
following terms have the meanings indicated below and are 
supplemental to the definitions in 75-10-701, MCA: 

(1) "Beneficial use" means a use of !J!6Hftewater ~ 
designated under the appropriate classification in ARM 
17.38.1993 17.30.621 through 17.30.629 and ARM 17.30.1006. 

(2) "Free product'' means a hazardous or deleterious 
substance or a s1.1estaftee material containing a hazardous or 
deleterious substance that is present as a non-aqueous phase 
liquid. 

(3) and (4) Remain as proposed. 
(5) "Risll easee E!!BHE!!eHEtatiBI'IB" mea!'ll!l ehemieal 

eeHeel'ltratieHs eerres~efteiH!J te a leoel ef tisk ~ee~e~ 
a~~te~tiate by tfie ee~attlfteHt fer B ~Bt!:iet-tlar faeilit~. 
~ "Sensitive environment" means,;,_ 
J2l a terrestrial or aquatic resource, including wetlands, 

with unique or highly valued environmental or cultural features; 
lQl an area with unique or highly valued environmental or 

cultural features; or 
l£l a fragile natural setting. 

AUTH: 75-10-702, MCA; IMP: 75-10-702, MCA 

RULE III (17.55.105) CECRA PRIORITY LIST (1) Remains as 
proposed. 

(2) Inclusion on the CECRA priority list or the rank of a 
facility on that list is not a precondition to department action 
under CECRA or any other applicable law. 

(3) Delisting a facility on the CECRA priority list 
pursuant to ARM 17.55.114 does not relieve a person liable or 
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potentially liable under 75·10-715. MCA. from the responsibility 
to conduct remedial actions. including operation and 
maintenance. regyired by the department. 
AUTH: 75-10-702 and 75-10-704, MCA; IMP: 75-10-702 and 
75-10-704, MCA 

RULE !V (17.55.108) FACILITY LISTING (1) through (2) (b) 
Remain as proposed. 

(c) The department shall notify the county commissioners~ 
local boards of health created pursuant to 50-2-104 through 
50-2-107, MCA. and governing bodies of cities, towns, and 
consolidated local governments in the community most likely to 
be threatened by the facility that is proposed for listing. 

(2) (d) through (3) Remain as proposed. 
(4) AnY person may submit a request to the department to 

list a facility on the priority list. The request must be in 
writing and contain the rationale for the proposed listing and 
doqumentation or confirmation of the release or threat of a 
release. If the department determines listing may be 
appropriate. compliance with the provisions of this rule is 
reauired. 
AUTH: 75-10-702, MCA; IMP: 75-10-702, MCA 

RULE V (17.55.111) FACILITY RANKING (1) through (2) (a) 
Remain as proposed. 

(i) a documented or probable exceedance of a Montana water 
quality human health standard listed in department Circular WQB-
7, entitled "Montana Numeric Water Quality Standards" (Deeember 
~ November 1998 edition) or a standard established as a 
drinking water maximum contaminant level listed at 40 CFR 141 
(1997) iH a !'~elie erinltift!':T .. ater B~!"!'l~; or 

(ii) through (2) (b) Remain as proposed. 
(i) a documented or probable exceedance of a Montana water 

quality human health standard listed in department Circular WQB-
7, entitled "Montana Numeric Water Quality Standards" (Deeemeer 
~ November 1998 edition) or a standard established as a 
drinking water maximum contaminant level listed at 40 CFR 141 
(1997) in a !'Helie erinkiH!':T water BH!'!"l~; or 

(ii) Remains as proposed. 
(c) documented release into a drinking water line that is 

part of a public drinking water supply, with: 
(i) a documented or probable exceedance of a Montana water 

quality human health standard listed in department circular 
WQB-7, entitled "Montana Numeric Water Quality 
Standards" (9eeell\eer 1995 November 1998 edition) or a standard 
established as a drinking water maximum contaminant level listed 
at 40 CFR 141 (1997) in a !"~elie drinl<in!':T , ate .. 61:1!"!"1'1; or 

(ii) Remains as proposed. 
(d) documented release to surface water in a drinking 

water intake that is a !"l!'ioate domestic or commercial drinking 
water supply, with: 

(i) a documented or probable exceedance of a Montana water 
quality human health standard listed in department Circular 
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WQB-7, entitled "Montana Numeric Water Quality Standards" 
(Beeemee~ 1995 November 19~8 edition) or a standard established 
as a drinking water maximum contaminant level listed at 40 CFR 
141 (1997) ift a eemeeteie er eemmereial ariftl£iH"l' · .. a~er EIHflflly; or 

(ii) Remains as proposed. 
(e) documented release to groundwater in a drinking water 

well that is a fl1! i • st:e domestic or commercial drinking water 
supply, with: 

(i) a documented or probable exceedance of a Montana water 
quality human health standard listed in department Circular 
WQB-7, entitled "Montana Numeric Water Quality Standards" 
(Deeendsel!' 1995 November 1998 edition) or a standard established 
as a drinking water maximum contaminant level listed at 40 CFR 
141 (1997) iH s aemeet.ie el!' eemmereial el!'iHl£iHI!)' .. aeer l!ll:tf!!fll); or 

(ii) Remains as proposed. 
(f) documented release into a drinking water line that is 

a prioat.e domestic or commercia~ drinking water supply, with: 
(i) a documented or probable exceedance of a Montana water 

quality human health standard listed in department Circular 
WQB-7, entitled "Montana Numeric Water Quality Standards" 
(Beeemael 1995 November 1998 edition) or a standard established 
as a drinking water maximum contaminant level listed at 40 CFR 
141 (1997) iH s eemeeteie 1!11!' eemmel!'eial eriHld:HI!)' wat-er 1!1\if!!fll); or 

(ii) Remains as proposed. 
(g) presence of explosive vapor levels or concentrations of 

vapors that could cause acute health effects in a structure or 
utility corridor; 

(h) indications of an imminent danger of fire or explosion 
or a release of dangerous levels of vapors eH~aeere in ambient 
air; or 

(i) Remains as proposed. 
(3) A high priority designation must be given to a 

facility whose release does not exhibit any of the 
characteristics provided in (2) but exhibits one or more of the 
following characteristics: 

(a) documented release to surface water iH a e1!iftl£iH!'J 
~at-e!!' iHt.ake that is a drinking water source with: 

(i) no documented or probable exceedance of a Montana 
water quality human health standard listed in department 
Circular WQB-7, entitled "Montana Numeric Water Quality 
standards" (l:leeemaer 1995 November 1998 edition) or a standard 
established as a drinking water maximum contaminant level listed 
at 40 CFR 141 (1997) in a drinking water supply intake; and 

(ii) for substances whose parameters for human health are 
not listed in WQB-7 or 40 CFR 141 (1997), no concentration at 
levels that render the water harmful, detrimental, or injurious 
to a beneficial use in a drinking water supply intak~; 

(b) documented release to groundwater iH s drhtldHI!)' ns~er 
we±± that is a drinking water source with: 

( i) no documented or probable exceedance of a Montana 
water quality human health standard listed in department 
Circular WQB-7, entitled "Montana Numeric Water Quality 
Standards" (Deeemeer 1995 November 1998 edition) or a standard 
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established as drinking water maximum contaminant level listed 
at 40 CFR 141 (1997) in a drinking water supply well; and 

(ii) for substances whose parameters for human health are 
not listed in WQB-7 or 40 CFR 141 (1997), no concentrations at 
levels that render the water harmful, detrimental, or injurious 
to a beneficial use in a drinking water supply well; 

(c) aeetunented release inee a "atef line olhiefi is a 
erirtltini!J water set~ree wit: H.. 

(i) ne aeetunent:ee er }!lteeaele eneeedanee ef a !lel'ttal'ta 
\ll!l'eer ~alit)' ht~man fieal\:h staneara listed in deJ!lal!t:lflen£. 
Chel:llar WQB 7, el'tt:it:lee "!lent: aHa lll:lmerie \later Qttalit} 
St:andarde" (Deeember 1995 eaitiel'l) er a et:artsard eet:aelished as 
a lbil'dtii'II!J '•at:er lfla,filflttm eel'!tttminaHt le.el lietea at ill CFR 111 
(1997), ana 

(ii) fer el:lestaHees Hfieee }!larameters fer hl:llflan fiealt:fi are 
!'let lietea in IIQB 7 er 49 CFR 141 (1997) , 1'18 eel'leeHtratiens at 
le~ela that rel'laet the water hatlflft~l, aet:rimel'ltal, er iHjt~rietts 
l:i!!l a Bel'le£ieial Hi!!le, 

+"+ documented release to ambient air that poses a threat 
to public health; 

+e+ lQl documented release of friable asbestos-containing 
material on the ground surface that !flay }!leee poses a threat to 
public health; 

+£+ .1gl migration of contamination abe. e risl• ease a 
eel'teel'tt:rat:iene to third }!latty J!lFBJ!lett) et~rrentl) il'l ttse er a 
utility corridor currently in use; 

(g) Remains as proposed, but is renumbered (f). 
+h+ lgl documented and extensive contamination of exposed 

shallow soil or exposed sediment abeoe rielt easea eel'!eel'lF.ratiens 
with uncontrolled facility access; 

(i) Remains as proposed, but is renumbered (h). 
(j) hee J!l~Bat-.tet l"elease im}!laet:il'!~ third roaYt) J!lH>J!lel!E}, 

~ Jil documented impact to a sensitive environment. 
(4) A medium priority designation must be given to a 

facility that does not exhibit any of the characteristics 
provided for in (2) or (3) but exhibits one or more of the 
following characteristics: 

(a) documented or probable release to surface water that 
is not a drinking water source but is used for Bl'lether J!lMrJ!lese 
a beneficial use; 

(b) documented or probable release to groundwater that is 
not a drinking water source but is used for aHether pMYJ!lese ~ 
beneficial use; 

(c) documented or probable release into a water line that 
is not used as a drinking water source but is used for al'tether 
pt~r}!lese a beneficial use; 

(d) and (e) Remain as proposed. 
(f) potential for migration of contamination to ~ 

~ preJ!lelt:} el:lrrentl} iR Mae et a utility corridor currently 
in use; 

(g) documented contamination to third roar!:} J!lfOJ!lerF.y ne£. 
il'l Mae er ~ utility corridor not in use; 
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(h) documented or probable localized contamination of soil 
aeeve rif!llt based eeAeeHEratierts; 

(i) through (5) (d) Remain as proposed. 
(e) minimal potential for release to third part:t preperty 

or~ utility corridor; or 
(f) Remains as proposed. 
(6) An operation and maintenance designation must be given 

to a facility on the CECRA priority list at which remedial 
actions are complete but which is undergoing operation and 
maintenance, including but not limited to revegetation 
monitoring, surface water monitoring, groundwater monitoring, or 
waste repository maintenance. Facilities with an operation and 
maintenance designation will be maintained on the CECRA priority 
list in a separate category. 

(7) and (8) Remain as proposed. 
AUTH: 75-10-702 and 75-10-704, MCA; IMP: 75-10-702 and 
75-10-704, MCA 

RULE VI ( 17. 55. 114) DELISTING A FACILITY ON THE CECRA 
PRIORITY LIST (1) Except as provided in (3), ~~he department 
fflftY shall delist a facility from the CECRA priority list if: 

(a) the department determines that all requirements of 
CECRA have been fully met, including the requirement that 
conditions at the facility assure present and long term 
protection of public health, safety and welfare, and the 
environment; 

(b) the department determines that the facility should not 
have been listed based on subsequent investigation; or 

(c) another state program assumes jurisdiction of the 
facility and that state program is addressing all the releases 
and threatened releases of all hazardous or deleterious 
substances at the facility. 

(2) In determining whether to delist a facility from the 
CECRA priority list, the department shall consider whether: 

(a) documented investigations or facility-specific risk 
analysis demonstrate that taking additional remedial actions is 
not appropriate to address the release or threatened release of 
hazardous or deleterious substances; 

(2) (b) and (c) Remain as proposed. 
( 3) The department may not delete a faeilit:t from the 

CECRA priority list ~ a facility that is subject to continuing 
engineering controls or institutional controls related te a 
re~edial aetieH, irteltldiH~ btlt Het limited te alte~ftate water 
s~pply, eaps, er see~rit:t meas~res, are Heeded te asf!IHre pref!leHt 
and len~ term preteetieH ef p~elie health, safet) ana welfare, 
er the eHJheHmeHt unless the engineering or institutional 
controls consist of: 

(a) deed restrictions or restrictive covenants that run 
with the land and that have been approved by the department and 
duly recorded; 

(b) zoning restrictions; or 
(c) a designated controlled groundwater area as provided 

for in 85-2-506, MCA. 
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(4) ~he ~epari!Mene Ma~ req~ite that: all ehe staee's 
e'ltl!l!ll!al'!t~in'!J reMe~ial aet:ieft eeete, :i:l'lel~ain!!J reme~:Hal aeeien 
eeel!e aeeeeiaee~ wieh ~eliet:ift'!J t:he faeHie:r freM ehe GBGRJ't 
prierie} lise, an~ peftaleiee be paid ee the de~atemene ey liaele 
pereefte ptiet t:e ~elisein!!J t:he £aeilil!} £rem the €88~, priet:it~ 
H-M-,. 

(5) through (7) (b) Remain as proposed, but are renumbered 
(4) through (6) (b). 

(c) The department shall notify the county commissionersL 
local boards of health created pursuant to 50-2-104 through 
50-2-107. MCA. and governing bodies of cities, towns, or 
consolidated local governments in the community most likely to 
be threatened by the facility that is proposed for delisting. 

(d) through (f) Remain as proposed. 
l1l AnY person may submit a request to the department to 

delist a facility on the priority list. The request must be in 
writing. contain the rationale for the delisting, and indicate 
with specificity how the requirements of this rule haye been 
met. If the department determines de listing is appropriate, 
compliance with (6) is required. 
AUTH: 75-10-702, MCA; IMP: 75-10-702, MCA 

4. The Department received the following comments; 
Department responses follow: 

RULE I (17.55.101) 

COMMENT #1: Rule I ( 17. 55. 101) Procedures for listing, 
delisting, and ranking facilities under the Comprehensive 
Environmental Cleanup and Responsibility Act (CECRA) should be 
at least as rigorous as procedures for listing, delisting, and 
ranking sites on the National Priorities List (NPL) under the 
Comprehensive Environmental Response, Compensation and Liability 
Act (CERCLA), 42 USC§ 9605. CERCLA requires the promulgation 
of amendments to the Hazard Ranking System (HRS) to assure that 
the HRS accurately assesses the relative degree of risk to human 
health and the environment posed by sites and facilities subject 
to CERCLA review. HRS procedures are applied to any site 
facility to be listed under CERCLA in making listing decisions. 
DEQ's proposed rules should require an examination and ranking 
of these factors for the purpose of listing a facility. 

REePONSE: CECRA is designed to address sites that are not being 
addressed under CERCLA and therefore the criteria for listing a 
CECRA site may not be the same as the criteria under CERCLA. 
Under CERCLA, listing and ranking occur simultaneously. Under 
CECRA, a site is listed and then ranked. Using the HRS package 
on CECRA sites is unnecessary and would be expensive and overly 
burdensome at such an early stage in the process. The 
Department (DEQ) believes it appropriate to focus its resources 
on cleanup rather than burdensome investigations which would be 
necessary under the proposal to list and rank sites. Section 
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75-10-702, MCA, specifically states which facilities are 
eligible for listing under CECRA: those that have "a confirmed 
release or substantial threat of a release of a hazardous or 
deleterious substance that may pose an imminent and substantial 
threat to public health, safety, or welfare or the environment." 
At the time of listing, it is likely that DEQ will not have 
complete information about the extent of the release at the 
facility. Listing the site allows DEQ to prioritize the need 
for remedial action and allocate resources to sites. DEQ should 
not be required to wait to list a site and initiate actions 
until the exhaustive list of information has been acquired. Much 
of this information will not be obtained until a remedial 
investigation has been completed. DEQ does not believe it 
should be the entity conducting such an investigation prior to 
the listing or ranking of a site. The costs of such an 
investigation would be high and DEQ would be obligated to 
cost-recover these expenses. 

RULE II (17.55.102) 

COMMENT #2: The definition of "risk-based concentrations" in 
Rule II (17.55.102) is too arbitrary; the definition should be 
much more specific and should provide the criteria for such a 
determination. 

RESPONSE: DEQ has carefully reviewed all comments it received 
regarding this definition and has come to the conclusion that 
the definition should be removed from the rules. Subsections of 
Rule V (17.55.111) that rely on the definition for ranking 
purposes have also been deleted. 

COMMENT !13: Rule II(2) (17.55.102) -The definition of "free 
product" should include terms that address mobility in the 
environment or should be otherwise clarified. Non-aqueous phase 
liquids can be tightly held by physical forces in the void 
spaces in soils and will not flow to wells or other potential 
accumulation points under the influences of gravity. The 
generally accepted definition of "free product" typically states 
that the product can flow under the influences of gravity or is 
otherwise reasonably mobile in the environment. 

RESPONSE: DEQ disagrees that terms relating to mobility should 
be added to the definition. Regardless of the mobility of the 
free product, it will act as a continuing source of 
contamination as long as it is present in the subsurface. 
Therefore, it should be addressed to minimize risk to public 
health, safety, welfare and the environment. In response to the 
comments regarding the definition of "free product", DEQ amended 
the proposed definition in order to ensure clarity. 

COMMENT #4: The commenter submitted modified definitions for 
"primary contact activities" for inclusion into Rule II 
(17.55.102). 
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RESPONSE: The proposed definitional change for "primary contact 
activities" would limit the definition to activities conducted 
in surface water which is unnecessarily restrictive. For 
example, it would not cover the situation where contaminated 
groundwater was used to fill a swimming pool. 

COMMENT #5: Rule II(4) (17.55.102) - An explicit definition 
of "sensitive environment" should be provided. One commenter 
suggested the definition from 40 CFR 112.2. Other commenters 
expressed concern that the term "sensitive environment" is not 
used in the statute and the definition used in the proposed rule 
is subjective. 

RESPONSE: DEQ has reviewed the provided definition which 
included many specific types of sensitive environments and 
believes that the definition in the rule covers the specific 
areas discussed in the definition tendered by the commenter. In 
addition, CECRA is designed to protect public health, safety, 
and welfare, and the environment. Therefore, DEQ is authorized 
to rank sites with threats to the environment and it is 
appropriate to differentiate ranking based on the types of 
environments affected by a release. The use of the term 
"sensitive environment" is for the purpose of ranking baaed on 
magnitude of risk. The fact that the definition is not included 
in statute does not preclude DEQ from defining it in rule. 

RULE III (17.55.105) 

COMMENT #6: The need to rank facilities appears to be driven 
by the need to prioritize the allocation of state special 
revenue account monies for application to remedial actions. 
Accordingly, it would not appear to be necessary to list or rank 
facilities where a party has assumed responsibility for the 
entire cleanup, or no orphan share exists. One commenter 
suggested amending the rule to provide that facilities being 
remediated by the facility owner or operator could not be 
listed. 

RESPONSE: section 75-10-704, MCA, requires DEQ to prioritize 
sites "for remedial action based on potential effects on human 
health and the environment" and § 75-10-702, MCA, uses the same 
language. The prioritization is risk based. Under the 
commenter' s reasoning, a maximum priority site with a liable 
party who has assumed responsibility for cleanup would not be 
listed. DEQ disagrees that this is appropriate; listing serves 
an important role in providing notice to the public of the 
potential human health and environmental threats. It also 
assists DEQ in allocating its resources and determining when DEQ 
must initiate action. The existence or lack of an orphan share 
is irrelevant in making a listing decision. 

COMMENT !17: The listing or delisting of a facility should be 

8-4/22/99 Montana Administrative Register 



-845-

subject to the rulemaking process as provided under the Montana 
Administrative Procedure Act. Once the proposed rulemaking 
process is complete, the determination to list or delist a 
facility should be judicially reviewable as a final agency 
action. In addition, approval of the governor of the state of 
Montana should be required before a facility is listed. A 
commenter suggested that DEQ evaluate the current CECRA list 
within 120 days and propose a new CECRA list which would be 
subject to notice, rulemaking, approval by the governor, and 
judicial review. 

RESPONSE Section 75-10-702, MCA, requires that DEQ provide a 
mechanism for the re-evaluation of facilities on the existing 
priorities list. DEQ has done so in Rule V(7) and (8) 
(17.55.111) and through the amendment to Rule VI (17.55.114). 
The statute does not require DEQ to propose an entirely new 
CECRA Priority List, nor does it require the listing decision to 
go through a rulemaking process. The determination that an 
action is a final agency action subject to judicial review, and 
the availability of that review, is determined by statute. CECRA 
does not contain provisions for such judicial review. The 
legislature has designated DEQ as the agency responsible for 
carrying out the provisions of CECRA and CECRA specifically 
gives listing authority to DEQ. Therefore, it would be 
inappropriate to require governor approval over the decisions 
made by an executive state agency. 

COMMENT #B: Include language that makes it clear that the 
relative ranking of a site is not a precondition to DEQ's 
action. If DEQ needs to act on a site it should not be limited 
because it is a medium priority site. 

RESPONSE: Rule I I I ( 2) ( 17. 55. 105) has been amended to address 
this comment. 

RULE IV (17.55.108) 

COMMENT #9: Rule IV (17.55.108) - Listing a facility as a 
CECRA priority is a very serious decision, and listing results 
in severe business impacts for those properties listed. Private 
property rights need to be respected in handling all CECRA 
sites. 

RESPONSE: Comment noted. DEQ strives to respect property rights 
while carrying out its statutory duty to protect public health, 
safety, and welfare and the environment. 

COMMENT #10: Rule IV (17. 55 .lOB) It is not clear if a 
"confirmed" release means it should be an observed confirmed 
release. 

RESPONSE: DEQ considers a confirmed release to mean the same 
thing as an observed or documented release. 
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COMMENT #11: Rule IV (17.55.108) - The criteria should be 
based on actual risk to people and the environment. 

RESPONSE: As provided in § 75-10-702, MCA, DEQ is authorized to 
adopt rules addressing releases "that may pose an imminent and 
substantial threat to public health, safety, or welfare or the 
environment." Therefore, the criteria are statutorily based. 

COMMENT #12: Rule IV (17.55.108) Requests for public 
hearings should also be allowed at the request of a potentially 
liable person (PLP) . 

RESPONSE: A PLP is considered a member of the community and may 
request a public meeting pursuant to Rule IV(2) (e) (17.55.108). 
Section 75-10-702, MCA, requires that DEQ provide the 
opportunity for a public meeting but not a hearing. See also 
§75-10-713, MCA. 

COMMENT #13: Rule IV (17.55.108) - The listing decision should 
not be based on safety or welfare considerations. Only effects 
on "human health and the environment" should be considered in 
listing and delisting decisions under CECRA. 

RESPONSE: CECRA specifically provides protections to the "public 
health, safety, or welfare or the environment." See §§75-10-702 
and 75-10-711, MCA. The rulemaking authority in §75-10-702, 
MCA, authorizes DEQ to list a facility that may pose a threat to 
"public health, safety, or welfare or the environment•. 

COMMENT #14: Rule IV (17.55.108) Threshold factors for 
listing should be defined. Suggestions for the threshold 
factors to be established as basic requirements to be considered 
in facility listing decisions under CECRA include: confirmed, 
observed release; population actually at risk; threat to 
ecological function of sensitive environment; nature of release 
material; pathway for exposure; mobility of waste material; 
volume, area, and concentratio~ of waste material; and potential 
for contamination of current drinking water supplies. 

RESPONSE: Section 75-10-702, MCA, specifically states which 
facilities are eligible for listing under CECRA: those that have 
"a confirmed release or substantial threat of a release of a 
hazardous or deleterious substance that may pose an imminent and 
substantial threat to public health, safety, or welfare or the 
environment". At the time of listing, it is likely that DEQ 
will not have complete information about the extent of the 
release at the facility. Listing the site allows DEQ to 
prioritize the need for remedial action and allocate resources 
to sites. DEQ should not be required to wait to list a site and 
initiate actions until the exhaustive list of information has 
been acquired. Much of this information will not be obtained 
until a remedial investigation has been completed. DEQ does not 
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believe it should be the entity conducting such an investigation 
prior to the listing or ranking of a site. The costs of such an 
investigation would be high and DEQ would be obligated to 
cost-recover these expenses. DEQ believes it more appropriate 
to get the site listed and ranked and then allow the potentially 
liable persons the opportunity to properly and expeditiously 
perform the required remedial actions. 

COMMENT #15: Rules IV (17.55.108) and V (17.55.111) are not in 
logical sequence. It makes more sense to first rank a site to 
see whether the listing is appropriate. 

RESPONSE: Before a site can be listed, a determination that a 
release or threat of a release must be made as provided in Rule 
IV (17.55.108). Once that determination has been made, the 
relative risk of that release or threat of release must be 
prioritized. It is often not possible to rank a site before it 
becomes a site through the listing process. 

COMMENT #16: Rule IV(1) and (2) (17.55.108) - T~e rulemaking 
authority granted under §75-10-702, MCA, requ~res DEQ to 
"provide a written description of the nature and severity of the 
threat" that may be posed to public health, safety, or welfare 
or the environment. This requirement is not included in Rule IV 
(17.55.108) but should be a prerequisite to proceeding with the 
notification and public comment steps. 

RESPONSE: The requirement 
addressed in Rule IV(2) (a) 

described in 
(17.55.108). 

§75-10-702, MCA, is 

COMMENT #17: Rule IV(2) (17.55.108) - DEQ should keep a list 
of parties who have expressed an interest in a site and notify 
those people when a change is proposed at that site, including 
listing, delisting, or changing the rank, and DEQ should notify 
adjacent landowners when a change is proposed at the site. DEQ 
should be required to provide written notice to the facility 
owner of a proposed listing or delisting. 

RESPONSE: currently DEQ gives notice to interested parties of 
significant activities at many sites and will continue doing so. 
However, DEQ does not believe it is necessary to include 
additional notification requirements not included in the statute 
which would result in potential delays in initiating remedial 
actions. DEQ will attempt to locate property owners and provide 
notice to them but there are many instances where ownership may 
not be determined prior to initiating the listing process. This 
is particularly true where the property owner is in absentia or 
on mining properties where there are numerous deeds with 
overlapping ownership, mineral interests, and boundaries. 

COMMENT #18: Rule IV(2) (c) and (7) (e) (17.55.108) One 
commenter requested that city, county, city-county or district 
boards of health, created pursuant to §§50-2-104 to 50-2-107, 
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MCA, be added to the list. Because city-county boards of health 
have specific responsibilities for protecting public health, 
pursuant to state law, they should be notified of proposed 
listings or be able to request a public meeting on a proposed 
listing. 

RESPONSE: DEQ believes it is appropriate to notify county health 
boards when DEQ is considering a listing decision and has 
amended (2) (c) of the rule accordingly. After the health boards 
have been notified, it is appropriate that those health boards 
work through their governing bodies in requesting a public 
meeting; therefore, DEQ has determined it is not necessary to 
amend (2) (e) of the rule. 

COMMENT 1119: Rule IV(2)(d) (17.55.108)- It is unclear why the 
rule provides in one section that DEQ "may conduct" a meeting 
and yet in another section it provides that DEQ "shall conduct" 
a meeting. Regardless, the meeting should be held in the 
interested community. 

RESPONSE: The rule provides that DEQ may hold a public meeting 
without a specific request for one but must hold a public 
meeting upon request of ten or more persons, a group composed of 
ten or more members, or by a governing body of a city, town, or 
county. The meeting would be held in the community most likely 
to be threatened by the facility that is proposed for listing. 

COMMENT #20: Rule IV(3) (17.55.108) -One commenter requested 
that this be amended as follows: "If the department lists a 
facility on the CECRA priority list and remedial actions to 
address the release or facility are required by another state, 
federal or local program, the department shall provide a written 
rationale for listing the facility on the CECRA priority list". 
Because other federal or local programs may regulate a site 
proposed for listing, the rationale for listing should justify 
why listing is appropriate to protect public health and the 
environment. 

RESPONSE: Section 75-10-702 (1) (a) (ii), MCA, provides for the 
delisting of a facility when another state program assumes 
jurisdiction of the facility. The language used in the rule is 
identical to that used in the statute and DEQ declines to expand 
the language to include federal or local programs. 

COMMENT #21: The rules as proposed are vague, arbitrary, and 
are not statutorily based. The proposed rules seek to list 
facilities that do not pose an imminent or substantial risk to 
public health or the environment, and are therefore 
inappropriate, 

RESPONSE: DEQ cannot respond to the first sentence without more 
specificity. Rule IV(1) (17.55.108) clearly states the 
requirement for listing a site, which includes the existence of 
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an imminent and substantial threat to public health, safety, or 
welfare or the environment. 

CQMMENT H22: Before listing a site, there must be some 
scientific evidence of a risk greater than 1 times 10 to the 
negative 4 for industrial property. 

RESPONSE: If the site poses an imminent and substantial threat 
to public health, safety, or welfare or the environment, it may 
be listed. The suggested risk level may not be protective of 
these concerns and is not a level that DEQ would accept 
regardless of the proposed land use. 

COMMENT #23: One commenter indicated it may be inappropriate 
to list a facility simply because DEQ confirms a release or 
threat of a release of a hazardous or deleterious substance. 
This language which effectively establishes the threshold for 
listing facilities is overly vague. In addition, listing on 
that basis ignores considerable other statutory authority of 
that agency to respond to releases or potential releases and to 
do so in a much more timely manner than could be accomplished 
with these proposed rules. The listing process as outlined in 
these rules should only be used for those facilities where 
reasons exist that cleanup cannot be reasonably anticipated 
under other statutory authority. The listing effort should also 
focus on public health and the environment rather than safety 
and welfare. Another commenter indicated that DEQ should be 
required to list a site if a substance poses an imminent or 
substantial threat to public health. 

RESPONSE: Section 75-10-702, MCA, authorizes DEQ to list a 
facility with "a confirmed release or substantial threat of a 
release of a hazardous or deleterious substance that may pose an 
imminent and substantial threat to public health, safety, or 
welfare or the envirortment". It is not appropriate for DEQ to 
change the statutory language in its rules. Also, please note 
the language of Rule IV (17.55.108): DEQ •may" list a facility 
under the outlined criteria. Such a listing is not required 
and, if a new release is being addressed by other statutory 
authority, DEQ does not anticipate the need to go through the 
listing process for that release. For example, if a tanker 
truck spills a large volume of diesel on the highway, that 
release would need to be addressed immediately. While the 
release could potentially be listed, in reality such a listing 
would likely not occur because by the time the public 
participation requirements of the listing process were satisfied 
the release would likely be cleaned up. Because DEQ can 
anticipate a situation where cleanup would be done quickly and 
completed before the comment period ends, retaining "may" is 
appropriate. DEQ will make a determination that CECRA is the 
appropriate enforcement and cleanup authority before proposing 
to list a site according to these rules. In addition, DEQ has 
delisted a number of sites which are being addressed by other 
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statutory authority. 

COMMENT #24: The rules should provide that the following 
releases will not be placed on the CECRA Priority List. These 
releases should be expressly exempted from CECRA listing 
coverage: 

(a) releases excluded from the definition of release in 
§75~10-701(18), MCA; 

(b) permitted releases, including but not limited to 
releases permitted under: 

(i) the National Pollutant Discharge Elimination System, 
33 usc § 1342; 

(ii) the dredge and fill provisions of the Clean Water Act, 
33 usc § 1344; 

(iii) the Solid Waste Disposal Act, 42 USC § 6925(a) to 
(d); 

(c) the pretreatment requirements for the introduction of 
any pollutant into a publicly owned treatment works, 33 USC 
§1317(b) or (c) and 33 usc §1342; 

(d) releases being addressed in a voluntary cleanup 
action; 

(e) naturally occurring releases; 
(f) releases not in excess of background concentrations; 
(g) de minimus releases or releases of less than a 

reportable quantity; and 
(h) releases that may or will be addressed under 

authorities other than CECRA, including other State programs. 

RESPONSE: As to permitted releases, §75-10-715, MCA, provides a 
defense to liability for permitted releases and therefore it is 
not necessary for DEQ to provide an exemption for these 
releases. Section 75-10-701(18), MCA, provides a definition of 
"release" and provides exclusions from the definition. 
Therefore, an occurrence excluded from the definition of release 
is already excluded. DEQ may list facilities undergoing 
voluntary cleanup to track resource allocation but is not 
required to list these sites and may not do so if cleanup occurs 
quickly. In addition, liable persons conducting a voluntary 
cleanup may want the site listed in order to be eligible for the 
allocation process provided for in the Controlled Allocation of 
Liability Act contained in CECRA. As to listing a facility 
subject to a voluntary cleanup action, §75-10-704, MCA, requires 
DEQ to prioritize sites "for remedial action based on potential 
effects on human health and the environment" and §75-10-702, 
MCA, uses the same language. The prioritization is risk based. 
Under this reasoning, a maximum priority site with a liable 
party who is conducting a voluntary cleanup would not be listed. 
DEQ disagrees that this is appropriate; listing serves an 
important role in providing notice to the public of the 
potential human health and environmental threats. It also 
assists DEQ in allocating its resources and determining when DEQ 
must initiate action. Therefore, DEQ believes it appropriate to 
retain the ability to list these sites. De micromis and de 
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minimus releases are addressed in §75-10-719, MCA, and provide 
DEQ flexibility in settling with persons responsible for a small 
amount of a release. As to releases from a facility that may be 
addressed by other authorities than CECRA, §75-10 -702, MCA, 
indicates that DEQ may still list the facility but must explain, 
in writing, its rationale for the listing. This concept has 
been incorporated into Rule IV(3) (17.55.108). Section 
75-10-702, MCA, governs the involvement of other state programs 
at potential or actual CECRA sites as follows: If remedial 
actions to address the site are required by another program, DEQ 
must explain its rationale for listing the site. DEQ is not 
prohibited from listing the site. The statute also provides 
that if another state program assumes jurisdiction, DEQ must 
delist the site. However, there are certain facilities where 
one state program handles remediation efforts for a portion of 
the facility or for certain constituents of concern before 
transferring it back for further remediation under CECRA. 
Therefore, to address both situations, Rule VI (17.55.114) has 
been amended to provide that if another state program assumes 
jurisdiction of the entire facility for all releases of 
hazardous or deleterious substances, DEQ will delist the 
facility. If less than the entire facility is being addressed 
by that program (and thus jurisdiction is not assumed) DEQ will 
retain the discretion to keep that facility on the list. 

RULE V (17.55.111) 

COMMENT #25: Rule V (17.55.111) - The use of "probable" with 
respect to exceedances of standards [(a) (i), (b) (i), (c) (i), 
(d) (i), (e) (i), and (f) (i)) should be omitted or, alternatively, 

a scientific/statistical criterion should be stated. Similarly, 
the use of "concentrations that render the water harmful, 
detrimental, or injurious to beneficial use" has no precise 
quantitative definition and should not be used: in place of this 
phrase, specific standards should be proposed. 

RESPONSE: CECRA requires DEQ to address sites with a release or 
threat of a release. See §§75-10-702 and 75-10-711, MCA. The 
concept of "probable" encompasses "threat of a release" which is 
covered by CECRA. Also, there appears to be some confusion over 
ranking a site versus listing a site. Rule V (17.55.111) 
pertains to the ranking of sites once they have been placed on 
the CECRA priority list; Rule IV (17.55.108) pertains to 
listing. In this case, the site has already been listed because 
of a confirmed release or substantial threat of a release 
pursuant to §75-10-702, MCA. The "probable" notion assists DEQ 
in prioritizing the site because of its greater potential 
threat. The language "concentrations that render the water 
harmful, detrimental, or injurious" is the standard used under 
the Water Quality Act (ARM 17.30.1006) and DEQ believes it is 
appropriate to use a similar standard in its CECRA ranking 
process. For example, CECRA defines petroleum products (i.e., 
total petroleum hydrocarbons [TPH]) as hazardous or deleterious 
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substances but there are no specific water quality standards for 
TPH. The rule language describes how DEQ ranks sites with TPH 
contamination. 

COMMENT #26: Rule V (17.55.111) ~ Almost no consideration is 
given to documented or probable violations of aquatic life 
standards in state waters. The only mention of aquatic life are 
found in Rule V(3) (k) and (4) (k) (17.55.111), which says that 
documented and potential "impacts to a sensitive environment" 
shall be considered. DEQ should modify the definition of two 
terms used in the proposed rules to assure impacts to aquatic 
life and the environment are adequately considered in the 
ranking process. DEQ should also consider impacts to state 
waters in the ranking process. Therefore, "all state waters" 
should be inserted into the proposed definition. CECRA was 
written to assure protection of public health, safety, and 
welfare and the environment. Second, the proposed rules should 
define "impact" or clarify exactly how DEQ will determine if an 
"impact" has occurred. DEQ should use compliance with the 
aquatic life standards in Circular WQB~7 as the "test" for 
impacts to the environment. If violations of those standards 
occur, impact must be assumed. 

RESPONSE: DEQ believes that an impact to an aquatic resource 
(included in the definition of "sensitive environment") would be 
indicated if an aquatic life standard was exceeded. An "aquatic 
resource" includes "state waters". Under this ranking criteria, 
DEQ also has the ability to address contaminated sediments for 
which there are no standards. 

COMMENT #27: Rule V ( 17. 55. 111) ~ References to third~party 
property should be deleted. This matter should be between 
private parties. 

RESPONSE: DEQ agrees and the rule has been amended accordingly 
to remove references to third-party property. 

COMMENT #28: Rule V (17.55.111) The proposed Rule V 
(17.55.111) provides that ranking decisions will be based on 
exceedances of specified environmental quality standards. 
Multiple sample analyses should be required for ranking purposes 
and the proposed rules should require that there be an 
exceedance in at least three consecutive samples collected over 
a reasonable period of time in order to substantiate a ranking 
decision. A single sample analysis should never be an adequate 
basis for listing or ranking decisions. 

RESPONSE: DEQ disagrees with this comment. There are some 
instances in which one sample might be adequate for ranking 
purposes. For example, if a DEQ staff member inspects a site, 
sees hazardous substances leaking onto the ground, and takes a 
sample which confirms the presence of hazardous substances in 
the soil, DEQ does not believe that multiple sample analyses 
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would be necessary to rank the site. Therefore, DEQ does not 
believe it necessary to proscribe multiple sample analyses. As 
more information is obtained about the site it can be re-ranked 
under Rule V (17.55.111). 

COMMENT #29: Rule V (17.55.111) - Priority ranking increases 
should be subject to notice and comment proceedings. 

RESPONSE: The public will be given the opportunity to comment on 
listing, delisting, and relisting decisions. However, ranking 
decisions are made to allow DEQ to prioritize sites for remedial 
actions based on potential effects on human health and the 
environment. This assists DEQ in allocating its resources to 
address the sites posing the greatest risk first. Through this 
rulemaking process, DEQ has provided the public with the 
opportunity to comment on the various objective criteria DEQ 
must use in making ranking decisions. Further public input on 
individual site rankings is not needed because such input would 
not change a ranking decision which must be made according to 
the objective criteria set forth in the rules. 

COMMENT #30: Rule V(2) (a) (17.55.111) Please revise as 
follows: "documented release to surface water il'l a .-h iHitii'IEJ 
wa~er ifi~ake that is a public drinking water supply, with .... • 
Listing should not be contingent upon a release at the point of 
drinking water intake. A release many miles away from the 
intake may affect the quality of water diverted for drinking 
water uses at the point of the intake. 

RESPONSE: The maximum priority designation is when contamination 
above standards has reached the intake because actual drinking 
water supplies are impacted. A high priority designation is 
appropriate for the situation described by the commenter where 
releases into the water source have occurred but the release has 
not yet reached the intake; thus the water supply is threatened 
but not yet impacted. Rule V(3) (a) (17.55.111) has been amended 
to clarify this ranking criteria; (2) (a) and (2) (b) have also 
been amended in response to this comment to ensure clarity and 
consistency. 

COMMENT #31: Rule V(2) (b) (i) and (2) (f) (i) (17.55.111) - Insert 
"public" after •as a" and before "drinking water•. 

RESPONSE: DEQ disagrees that modification is necessary as it 
does not add to the clarity of the rule. Rule V(2) (b) 
(17.55.111) already refers to •public drinking water• and Rule 

V(2) (f) (17.55.111) is referencing a domestic or commercial 
water supply. 

COMMENT #32: Rule V(2) (c) (17.55.111) Please revise as 
follows: •Documented release into a water line that is part of 
a public drinking water supply•. 
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RESPONSE: The rule has been amended to include the suggested 
language and to clarify that •water line" is a •drinking water 
line 11 • 

COMMENT #33: Rule V(2)(e) (17.55.111)- Insert "in a drinking 
water well" after "groundwater" and before "that is•. 

RESPONSE: The rule has been amended for clarity by including the 
referenced language and clarifying that "private" means 
"domestic or commercial". 

COMMENT #34: Rule V(2) (e) (17.55.111) A release to 
groundwater should be documented to affect a water supply. It 
could be argued that essentially all groundwater is potentially 
a drinking water supply and an actual threat to the designated 
use of drinking water should be documented. 

RESPONSE: DEQ agrees with this comment and is amending (2) (e) to 
"documented release to groundwater in a drinking water well that 
is a domestic or commercial drinking water supply". In order to 
ensure related sections are consistent, (2) (e) (i), (2) (d), and 
(2) (f) have also been amended. 

COMMENT #35: Rule V(2) (g) (17.55.111) - Should scientifically 
qualify the "health effects" terminology. Also, insert "adverse 
public" after "could cause" and before "health effects". 

RESPONSE: The term "health effects" has been qualified by 
including the term "acute" in the rule. In order to rank as a 
maximum priority site, the potential health effects must be 
acute. DEQ did not include the language "adverse public" 
because it is redundant. Rule IV (17.55.108) requires that, 
before a site can be listed, there must be a release or threat 
of a release of a hazardous substance that poses a threat to 
public health, safety, welfare, or the environment. Therefore, 
if a site is being ranked the determination that there is a risk 
of an adverse public effect has already been made. 

COMMENT #36: 
is the same as 

Rule V(2) (g) (17.55.111) -The language in 
(3) (g) and needs to be clarified. 

(2) (g) 

RESPONSE: Subsection (2) (g) has been amended to clarify that a 
maximum priority rank will be given to sites with the potential 
to cause "acute" health effects while a lower ranking is 
appropriate if the potential health effects are less severe. 

COMMENT #37: Rule V(2) (h) (17.55.111) - The language in (2) (h) 
and (3) (d) should be more consistent. It should be clear that 
you're talking in both locations about ambient air quality. 

RESPONSE: Both the references are referring to ambient air and 
Rule V(2) (h) (17.55.111) has been amended accordingly. 
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COMMENT #38: Rule V(2) (i) (17.55.111) -The inclusion of "free 
product in significant quantities in the groundwater" under the 
max1mum priority ranking is inappropriate. Free product in the 
subsurface (on groundwater) does not necessarily pose the same 
immediate threat as that posed by free product released to 
surface water. Further, the priority assigned to free product 
releases to groundwater fails to differentiate between releases 
of various petroleum products, some of which are soluble, 
volatile, and more mobile due to their physical properties 
(e.g., fuel oils) that may remain on the groundwater in the 
subsurface for years and pose little or no threat to human 
health or the environment. Free product releases to groundwater 
need to be classified on the Priority Ranking Sheet according to 
specific attributes that govern the actual threat(s) that may be 
posed by such releases (e.g., location, depth, product type, 
geologic formation, permeability, etc.). 

RESPONSE: If free product is present in significant 
quantit~es, DEQ believes a maximum priority ranking is 
appropr1ate. Free product presents a greater threat to public 
health, safety, welfare and the environment because of the 
potential for migration and direct contact exposure. For 
surface water releases, there are acute effects to aquatic 
species which also justify the maximum priority ranking. If 
unaddressed, free product has the potential to greatly increase 
the risk to public health, safety, and welfare and the 
environment. Free product acts as a continuing source of 
contamination as long as it is present in the subsurface. In 
addition, at the time of initial ranking, DEQ may not have the 
type of information suggested by the commenter. As more 
information becomes available, DEQ can change the ranking of a 
facility pursuant to (7). 

COMMENT #39: Rule V(3) (17.55.111) This section is 
confusing: it is not clear what a release must consist of to 
meet this classification. Shouldn't this be releases of 
hazardous or toxic substances in amounts that would affect 
beneficial uses and that are higher than natural levels? 

RESPONSE: DEQ has made changes to this section to clarify which 
releases would result in a high priority ranking. Pursuant to 
Rule IV (17.55.108), in order be listed, there must be a 
confirmed release or substantial threat of a release of a 
hazardous or deleterious substance that may pose an imminent and 
substantial threat to public health, safety, or welfare or the 
environment. Rule V (17.55.111) prioritizes facilities which 
have been listed based on magnitude of risk. 

COMMENT #40: Rule V(3) (17.55.111) -The criteria provide for 
a high priority designation where a release to a drinking water 
source is documented but where there are no exceedances of 
applicable state and federal water quality standards. A release 
that results in no exceedances of applicable standards cannot be 
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designated high risk. Provisions defining high priority 
criteria, based on non-exceedance of applicable drinking water 
standards, should be deleted from Proposed Rule V (17.55.111). 

RESPONSE: DEQ agrees that clarification of the high priority 
ranking criteria is needed and has amended the rule accordingly. 
For example, it has been clarified that a high priority ranking 
is appropriate where there are documented releases to surface 
water or groundwater that are drinking water sources but where 
the contamination has not reached the intake (see (3) (a) and 
(3) (b)). Proposed Rule V(3) (c) (17.55.111) has been deleted 
entirely and (3) (d) has been amended by changing "may pose" to 
"poses" to make it affirmative. 

COMMENT #41: Rule V(3) (17.55.111) - Delete the entire high 
priority designation criteria. 

RESPONSE: No justification for this suggestion was provided. 
However, DEQ notes that §75-10-746(7), MCA, refers to maximum 
and high priority sites. The high priority category was 
contemplated by the legislature and is therefore appropriate in 
the rules. 

COMMENT #42: Rule V(3) (a) (i) (17.55.111) - In (3) (a) (i), the 
high priority site would be listed if the site had no documented 
or probable exceedance of the Montana Water Quality Standard. 
That does not make any sense. The same problem exists in 
(3) (b) (i) and (3) (c) (i). 

RESPONSE: The rule has been amended to clarify that a high 
priority ranking is appropriate if there has been a documented 
release to surface water or groundwater that are drinking water 
sources but no exceedances of water quality standards has been 
found in either the intake or the well. Rule V(3) (c) 
(17.55.111) has been deleted because, with the corrections made 
as a result of this comment, its language is duplicative of that 
found in Rule V(3) (a) and (b) (17.55.111). 

COMMENT #43: Rule V(3) (d) (17.55.111) A site with a 
documented release to ambient air that poses a threat to public 
health should probably be a maximum priority site, and be 
included under Rule V(2) (17.55.111). 

RESPONSE: A release to ambient air will rank as a maximum 
priority site under Rule V(2) (h) (17.55.111). Rule V(2) (h) 
(17.55.111) has been amended to clarify that "outdoor" means 
'•ambient air 11

• 

COMMENT #44: Rule V(3) (k) (17.55.111) - Impact to a sensitive 
environment should not solely be used to establish a high 
priority designation. 

RESPONSE: Section 75-10-702, MCA, authorizes DEQ to list a 
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facility with "a confirmed release or substantial threat of a 
release of a hazardous or deleterious substance that may pose an 
imminent and substantial threat to public health, safety, or 
welfare or the environment". Based on statutory guidance, DEQ 
believes impacts to sensitive environments warrant a high 
priority ranking. The statutory requirement to protect public 
health, safety, or welfare applies equally to protecting the 
environment; therefore, DEQ has provided a mechanism to 
prioritize sites based on risk to different types of 
environments. 

COMMENT #45: Rule V(4) (a) and (c) (17.55.111) 
"another purpose" and insert •a beneficial use•. 

Delete 

RESPONSE: DEQ has amended the rule, including (4) (b), to include 
the proposed language. As a result of this comment, DEQ has 
also amended the definition of beneficial use to include 
beneficial uses of surface water. 

COMMENT #46: Rule V(4) (d) (17.55.111) "Imminent threat" 
needs to be defined on a scientific basis that considers the 
specific contaminants involved, the site-specific environmental 
conditions, and whether the transfer from soil to water could 
lead to the exceedances of a water quality standard or 
risk-based concentration. 

RESPONSE: CECRA uses the term "imminent threat" and what 
constitutes this type of threat differs on a site-by-site basis. 
For example, soil contamination in sandy soils is a greater 
threat to groundwater than soil contamination in clay soils. DEQ 
must have the ability to rank sites based on what is known about 
site conditions. 

COMMENT 1!47: 
- Delete. 

RuleV(4)(dl, (f), (h), (i), and (kl (17.55.111) 

RESPONSE: DEQ is unsure of the commenter's rationale for 
suggesting the deletion of these ranking criteria but, upon 
review, DEQ does not believe such deletion is appropriate. 

COMMENT #48: Rule V(4) (e) (17.55.111) - Change "potential" to 
"documented 11 and "may pose" to 11 is". 

RESPONSE: A documented release to ambient air that poses a 
threat to public health ranks as a high priority under Rule 
V(3) (d) (17.55.111) so amending this subsection in the medium 
priority section would be duplicative because it is already 
listed in the high priority section. DEQ does not believe it is 
appropriate to reduce this to a medium priority rank because of 
the level of risk presented when there is a documented release 
to ambient air. 

COMMENT #49: Rule V(4) (jl (17.55.111) - Change "or probable 
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extensive contamination of" to "release to" and insert "that 
poses a risk greater than 1 x 10·• after "soil" and before "with 
controlled". 

RESPONSE: Rule IV (17.55.108) requires that, before a site can 
be listed, there must be a release or threat of a release of a 
hazardous substance that poses a threat to public health, 
safety, welfare, or the environment. Therefore, if a site is 
being ranked, the determination that a release has occurred has 
already been made and including similar language in the ranking 
rule is unnecessary. As to including language regarding the 
level of risk, DEQ does not accept this suggested risk level 
regardless of whether access to the facility is controlled. 

COMMENT 1150: Rule V(S) (17.55.111) - Low priority sites should 
not be listed in the first place. The criteria define a low 
priority site as one having minimal potential for release to 
migration pathways. Such sites should not be listed under 
CECRA. 

RESPONSE: Although sites are ranked low priority, they still may 
pose a threat to public health, safety, welfare, or the 
environment and still require remedial action. The listing 
threshold must be met before ranking even occurs. The fact that 
one site does not pose as much risk as another is not a reason 
for failing to list a site. 

COMMENT 1151: Rule V(6) (17.55.111) Sites where remedial 
actions are complete should be delisted, not redesignated for 
priority. Section ( 6) should be changed to eliminate the 
requirement that facilities at which remedial actions are 
complete but which are undergoing operation and maintenance 
(O&M) should be given operation and maintenance designations. 
Instead, the proposed rule should require that such sites be 
removed from the CECRA priority list as soon as construction of 
remedial action is complete. 

RESPONSE: DEQ has carefully considered whether sites undergoing 
O&M should be designated as such and thus remain listed. Many 
sites undergoing O&M are exceeding applicable standards, such as 
those contained in WQB-7, and therefore may pose a threat to 
public health, safety or welfare or the environment. Consultants 
performing environmental assessments rely on DEQ for accurate 
information regarding potential threats to adjoining properties. 
In addition, the success of remedial actions at some sites in 
O&M is being monitored and, if the actions fail, further 
remediation would be required. DEQ needs to be able to allocate 
resources to monitor O&M activities. For these reasons, the 
continued listing of some sites undergoing O&M is justified. 
However, DEQ also recognizes that there may be sites where all 
the requirements of CECRA have been met, in which case continued 
listing of a site undergoing O&M is not warranted. For those 
sites undergoing O&M that do remain on the list, the Department 
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has therefore amended Rule V(6) (17.55.111) to remove the 
implication that no sites undergoing O&M can be deleted and to 
provide a separate category on the CECRA priority list to 
clarify the status of O&M sites remaining on the list (see Rule 
V [17.55.111)). Rule III (17.55.105) has also been amended to 
make it clear that delisting does not preclude the Department 
from requiring remedial actions, including O&M, at delisted 
sites. 

COMMENT #52: Rule V(6) (17.55.111) -The O&M designation would 
include such minor activities that a site could never be 
delisted even though some minor monitoring or maintenance is 
required. This defeats the purpose of having a delisting 
process for most sites. The EPA allows NPL sites with ongoing 
O&M to be deleted. Many site cleanups with O&M requirements do 
not require further remedial actions. 

RESPONSE: See response to comment #51. As to the EPA policy 
regarding NPL sites, that policy provides that EPA will consider 
three criteria when considering whether to delist a site from 
the NPL: ( 1) whether the responsible parties have implemented 
all required response actions; (2) whether all appropriate 
fund~financed response under CERCLA has been implemented and no 
further response action by responsible parties is appropriate; 
or (3) whether the remedial investigation has shown that the 
release poses no significant threat to public health or the 
environment and therefore it is not appropriate to take response 
measures. It also provides that if monitoring to determine the 
need for a future response action is ongoing at the site, 
delisting is premature. EPA retains the ability to maintain 
sites on the NPL that are undergoing O&M and retains discretion 
to de list sites undergoing O&M on a site-by-site basis. The 
policy considers whether or not more remedial actions are 
necessary at a site and whether or not the actions that have 
been taken are protective when making a delisting decision. 
Using EPA's policy as a guide, DEQ has determined that, if all 
the requirements of CECRA are met, a site undergoing O&M will be 
de listed. 

COMMENT #53: 
entirety. 

Rule V(7) and (8) (17.55.111) - Delete in the 

RESPONSE: Because no rationale was provided for deleting these 
subsections, it is difficult to respond to the comment in a 
meaningful manner. However, DEQ believes it is appropriate to 
provide for the re-ranking of a facility as new information 
becomes available. It is also appropriate to allow someone to 
petition for re-ranking and the rules provide for this. 

COMMENT #54: Rule V(7) (17.55.111) -Under (7), DEQ must be 
required to provide documentation of its reason for a change in 
site listing. It is not enough that DEQ is just re-evaluating. 
There must be documentation in the files that the public can 
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look at to know that the decision was not arbitrary. 

RESPONSE: Section (7) speaks to re-ranking the site. The 
additional information that may cause a change in rank will be 
placed in DEQ's files which are open to the public and the rule 
has been amended accordingly to indicate that information which 
may change the rank of a facility must be documented. 

COMMENT #55: The tiered system as proposed in the rules is 
inappropriate. If there is not an objective, scientifically 
based imminent or substantial threat to public health or the 
environment a facility should not be listed. 

RESPONSE: Section 75-10-746(7), MCA, refers to maximum and high 
priority sites and the use of the tiered system conforms with 
legislative intent. In addition, Rule IV (17.55.108) requires 
an imminent and substantial threat as a threshold requirement to 
listing. 

RULE VI (17.55.114) 

COMMENT #56: Rule VI (17.55.114) - Provisions should also be 
included to allow for a person to submit a request for delisting 
a facility similar to the provision that allows a person to 
request a facility be evaluated for listing. Another commenter 
suggested providing a formal mechanism for a company to petition 
to get off the list. 

RESPONSE: DEQ agrees with this comment and has amended the rule 
accordingly. 

COMMENT #57: Rule VI ( 17. 55. 114) The de listing decision 
should not be based on safety or welfare considerations. 
References to safety and welfare should be deleted from Proposed 
Rule VI (17.55.114), section (1) (a). 

RESPONSE: CECRA specifically provides for protection of the 
"public health, safety, or welfare or the environment" and 
therefore it is appropriate to base delisting decisions on these 
criteria. 

COMMENT #58: Rule VI (17.55.114) - Straightforward criteria 
for delisting should be defined. Proposed Rule VI (17.55.114) 
should be modified to provide the following criteria for 
delisting: 

(i) the facility should not have been listed in the first 
place; 

Iii) all appropriate response actions (excluding O&M) have 
been implemented; 

(iii) the release poses no significant threat to public 
health or the environment; 

(iv) the release is being addressed by another state or 
federal program; 
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(v) the boundaries of the site were improperly determined; 
(vi) the release is being addressed under a voluntary 

cleanup action (no need to wait until closure); or 
(vii) other relevant information or conditions exist that 

support delisting of the facility from the CECRA list. 

RESPONSE: DEQ responds as follows: 
(i) covered under Rule VI(1) (b) (17.55.114); 
(ii) covered under Rule VI (1) (a) and (2) (b) 

except for O&M [see responses to comments # 51 and 
(iii) covered under Rule VI (1) (a), (2) (a), 

(17.55.114); 

(17.55.114) 
52] ; 
and (2) (b) 

(iv) covered under Rule VI(l) (c) (17.55.114). The language 
used in the rule is identical to that used in the statute and 
DEQ declines to expand the language to include federal programs. 
Also, §75-10-702, MCA, governs the involvement of other state 
programs at potential or actual CECRA sites as follows: If 
remedial actions to address the site are required by another 
program, DEQ must explain its rationale for listing the site. 
DEQ is not prohibited from listing the site. The statute also 
provides that if another state program assumes jurisdiction, DEQ 
must delist the site. However, there are certain facilities 
where one state program handles remediation efforts for a 
portion of the facility or for certain constituents of concern 
before transferring it back for further remediation under CECRA. 
Therefore, to address both situations, Rule VI (17.55.114) has 
been amended to provide that if another state program assumes 
jurisdiction of the entire facility for all releases of 
hazardous or deleterious substances, DEQ will delist the 
facility. If less than the entire facility is being addressed 
by that program (and thus jurisdiction is not assumed) DEQ will 
retain the discretion to keep that facility on the list; 

(v) DEQ has the ability to change the definition of a 
"facility" without the necessity of delisting the facility; 

(vi) Section 75-10-704, MCA, requires DEQ to prioritize 
sites "for remedial action based on potential effects on human 
health and the environment" and §75-10-702, MCA, uses the same 
language. The prioritization is risk based. Under this 
reasoning, a maximum priority site with a liable party who is 
conducting a voluntary cleanup would be delisted. DEQ disagrees 
that this is appropriate; maintaining the listing serves an 
important role in providing notice to the public of the 
potential human health and environmental threats. It also 
assists DEQ in allocating its resources and determining when DEQ 
must initiate action. Therefore, DEQ believes it inappropriate 
to delist these sites; and 

(vii) covered under Rule VI (2) (c) (17. 55. 114) 

COMMENT #59: Rule VI (17.55.114) Partial deletion of 
facilities should be allowed under any of the criteria discussed 
above for site deletion. 

RESPONSE: DEQ has the ability to change the definition of a 
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•facility• which results in severing a portion of the facility 
and DEQ has, in fact, redefined facilities in this manner. DEQ 
has determined that it is appropriate to continue to address 
portions of facilities in this way but the rule, as written, 
does not need to be changed. 

COMMENT #60: Rule VI (17.55.114) - This states that one option 
to stay off the list is completing a remedial action under the 
voluntary cleanup process then DEQ grants a petition for 
closure. The proposed rule requires a separate process. If it 
is conducted under VCRA the delisting should be somewhat 
automatic. 

RESPONSE: This rule does not provide a mechanism to stay off the 
list by completing a voluntary cleanup. Rather, it indicates 
that a site can be delisted after the petition for closure 
provided for in §75-10-738, MCA, has been granted. If all the 
requirements of Rule VI (17.55.114) are met, DEQ will issue a 
•no further action• letter and delist the site. 

COMMENT #61: Rule VI(l) (17.55.114) - Insert two more criteria 
for delisting: the risk to the public is 1 x 10-• or less and 
access to the facility is controlled. 

RESPONSE: The suggested risk level is not a level that DEQ would 
accept for any site. In addition, the fact that access to the 
facility is controlled does not mean that public health, safety, 
or welfare or the environment are protected and does not justify 
delisting. 

COMMENT #62: Rule VI(l) (17.55.114) -The word •may• should be 
changed to • shall" to provide stronger incentive to 
accomplishing the remedial action. A facility and its owners 
may be economically impaired if the property remains on the list 
because a listing designation carries with it a stigma. 

RESPONSE: DEQ believes that the delisting rules provide a clear 
set of procedures for delisting. DEQ has carefully reviewed all 
comments it received regarding the "shall delist" versus •may 
delist• issue and has determined that the rule is appropriately 
written. It is appropriate to leave a site on the CECRA 
Priority List for the reasons discussed herein. However, a site 
subject to institutional controls may still be eligible for a no 
further action letter which should alleviate concerns that the 
listing is inhibiting development opportunities for the 
property. 

COMMENT #63: Rule VI(1) (a) (17.55.114) This rule should 
address and be 1 imi ted to the • conditions • for which the 
facility was listed under CECRA. 

RESPONSE: DEQ will have much less information about a site at 
the time it is listed than it will have at the time of 
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delisting. Limiting the conditions to those known at the time 
of listing is inappropriate. 

COMMENT #64: Rule VI(l) (a) (17.55.114) The language 
"assure ... long- term protection" is very subjective since 
"long-term" is not defined. Given the lack of a definition it 
is perceivable that delisting would never occur for some 
facilities. 

RESPONSE: Section 75-10-721, MCA, requires remedial actions to 
be effective and reliable in the long term; therefore, the 
proposed rules use identical language. It is anticipated that 
determining what constitutes "long-term" will, to a certain 
extent, be site-specific. For example, at one site monitoring 
the performance of a remedy might be necessary for 5 years to 
establish long-term protection while at another site similar 
monitoring might be necessary for 50 years. 

COMMENT #65: Rule VI(1) (b) (17.55.114) - Where it provides 
that DEQ determines that the facility should not have been 
listed, additional language should be added such as "based on 
subsequent investigation or additional information in the file." 
Documentation of the reason should be done so people understand 
that it was not an arbitrary decision. 

RESPONSE: The information will be placed in DEQ's files which 
are open to the public. The rule has been amended accordingly 
to indicate that the information must be documented. 

COMMENT#66: Rule VI(1)(c) (17.55.114) Please amend as 
follows: "another state federal or local program assumes 
jurisdiction of the facility, and the department determines that 
conditions at the facility will assure present and long-term 
protection of public health. safety and welfare and the 
environment." Assumption of jurisdiction by a local or federal 
program may justify delisting a CECRA site. Whether a site is 
regulated by another state, local or federal program, it should 
not be delisted unless DEQ can determine that such regulation 
will provide long-term protection of public health and the 
environment. 

RESPONSE: Section 75-10-702 (1) (a) (ii), MCA, provides for the 
delisting of a facility when another state program assumes 
jurisdiction of the facility. The language used in the rule is 
identical to that used in the statute and DEQ declines to expand 
the language to include federal or local programs. See also 
§75-10-702(1) (a) (iv), MCA. Rule VI (17.55.114) requires that 
long-term protection of public health, safety, welfare and the 
environment are assured before delisting. 

COMMENT #67: Rule VI(2) (17.55.114) - The consideration of 
"other relevant information or conditions" referred to in (c) 
should be deleted. Site delisting should be based on successful 
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completion of appropriate remedial actions and compliance with 
human health and aquatic life standards. Consideration of 
"other relevant data" (with no definition of what that 
information may include) will likely lead to more debate and 
less timely cleanup of contaminated sites. 

RESPONSE: It is difficult to anticipate every situation that may 
arise when DEQ is determining whether to delist a facility; 
therefore DEQ included the term "other relevant information or 
conditions" to give DEQ the flexibility to consider such 
information when making a delisting determination. Other 
relevant information could encompass the criteria discussed in 
RuleVI (17.55.114) (1), (3), and (4). 

COMMENT #68: Rule VI(2), (5), and (6) (17.55.114)- Delete in 
their entirety. 

RESPONSE: No rationale was provided to justify the deletion of 
these subsections and, based upon DEQ's review, deletion is not 
justified. 

COMMENT #69: Rule VI(2) (a) (17.55.114) -The investigation or 
facility-specific risk analysis needs to be documented and needs 
to be in the file. 

RESPONSE: The rule has been amended to indicate that the 
information must be documented. Site documents received by DEQ 
are placed in the files and are open to the public. 

COMMENT #70: Rule VI ( 3) ( 17. 55. 114) - The rule should address 
delisting of portions of the facility where a remedial action 
has been completed. 

RESPONSE: DEQ has the ability to change the definition of a 
"facility" which results in severing a portion of the facility 
and DEQ has, in fact, redefined facilities in this manner. DEQ 
has determined that it is appropriate to continue to address 
portions of facilities in this way but the rule, as written, 
does not need to be changed. 

COMMENT #71: Rule VI(3) (17.55.114) - The justification for 
capping and institutional controls is to provide long-term 
protection of public health and the environment. If a site 
cannot be delisted even if an engineered cap or a deed 
restriction or zoning ordinance is included in the remedy, there 
is reduced incentive to implement long-term protection. This is 
an overly restrictive and unreasonable restriction on the 
delisting process. Institutional controls are often an integral 
component of cleanup action and insure the long term protection 
of human health and the environment. 

RESPONSE: See responses to comments #51 and #52. 
restrictions or zoning ordinances, DEQ agrees 

As to deed 
that these 
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controls used as a part of a final remedy at a site do not 
warrant the continued listing of that site and has amended Rule 
VI (17.55.114) accordingly. DEQ also believes that a site with 
a designated groundwater control area does not warrant continued 
listing, so long as all other remedial actions required at the 
site have been undertaken. However, there are other sites with 
institutional controls such as caps or fencing which do warrant 
the continued listing of a site because these types of 
institutional controls require continued monitoring to ensure 
their integrity. DEQ also notes that institutional controls do 
not have to be part of a final remedy and often, if a more 
aggressive remedy is selected, institutional controls are not 
necessary. In addition, institutional controls address the 
protectiveness of public health but do not typically protect 
public safety, welfare, or the environment. Therefore, the 
continued listing of sites with certain institutional controls 
is warranted. 

COMMENT #72: Rule VI(4) (17.55.114) - Requirement of payment 
of DEQ costs regardless of liability or appropriateness of the 
costs is not a reasonable condition to delisting. 

RESPONSE: DEQ has carefully evaluated all comments it received 
on this subject and has deleted this subsection of the rule. 
However, it is important to note that § 75-10-722, MCA, requires 
DEQ to keep a record of its remedial action costs and allows DEQ 
to require "a person liable under 75-10-715, MCA, to pay" these 
costs. Section 75-10-704, MCA, provides that DEQ shall "recover 
costs and damages incurred by the state." The Environmental 
Quality Protection Fund is a revolving fund used to carry out 
the provisions of CECRA. If it is not replenished through the 
payment of DEQ's costs, DEQ's ability to carry out CECRA's 
provisions is seriously jeopardized. Therefore, although DEQ 
has removed this criteria as a consideration in the delisting 
process, it should not be interpreted in any manner to mean that 
DEQ will not use other authorities available to it to seek 
recovery of costs and damages incurred by the State. 

COMMENT #73: Rule VI(5) (17.55.114) -It should be clarified 
that DEQ must go through a public process when it decides to 
relist a site, and relisting is basically listing. 

RESPONSE: Section (5) states that in relisting, DEQ must comply 
with the requirements of Rule IV (17.55.108) which are the 
listing rules. Therefore, the public process requirements in 
Rule IV (17.55.108) will be met in relisting a site. 

COMMENT #74: Rule VI(?) (17.55.114) -The rules should require 
that adjacent property owners, and other interested parties, be 
notified (with an opportunity for comment) for all delisting, 
relisting, and prioritization decisions made by DEQ pursuant to 
the proposed rules. Public participation is critical to the 
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CECRA process, and the proposed rules should assure it happens 
in a timely and meaningful manner. 

RESPONSE: The public will be given the opportunity to comment on 
listing, delisting, and relisting decisions and the notice given 
to the public will provide notice to adjacent property owners. 
In addition, currently DEQ provides notice to interested parties 
on significant activities at many sites and will continue to do 
so in the listing and delisting context. However, DEQ does not 
believe it is necessary to provide for public comment when 
making ranking decisions, as these decisions are made to allow 
DEQ to prioritize sites for remedial actions based on potential 
effects on human health and the environment. This assists DEQ 
in allocating its resources to address the sites posing the 
greatest risk first. Through this rulemaking process, DEQ has 
provided the public with the opportunity to comment on the 
various objective criteria DEQ must use in making ranking 
decisions. Further public input on individual site rankings is 
not needed because such input would not change a ranking 
decision which must be made according to the objective criteria 
set forth in the rules. 

COMMENT 1!75: Rule VI(7) (c) (17.55.114) - Delete. 

RESPONSE: Section 75-10-702, MCA, requires DEQ to provide a 
mechanism for delisting sites that includes a provision for 
public participation. In the rules, DEQ has developed such a 
mechanism and has based the public participation provisions on 
§75-10-713, MCA, which provide for specific notice to county 
commissioners and governing bodies of cities, towns, and 
consolidated local governments. 

COMMENT #76: Rule VI (7) (e) (17.55.114) - Revise as follows: 
"The department shall notify the county commissioners and 
governing bodies of cities, towns, or consolidated local 
governments, and the City, County. City~County, or District 
Board of Health, in the community most likely to be threatened 
by the facility that is proposed for delisting." 

RESPONSE: DEQ believes it is appropriate to notify county health 
boards when DEQ is considering a delisting decision and has 
amended (7) (c) [now (6) (c)] of the rule accordingly. After the 
health boards have been notified, it is appropriate that those 
health boards work through their governing bodies in requesting 
a public meeting; therefore, DEQ has determined it is not 
necessary to amend (7) (e) [now (6) (e)] of the rule. 

COMMENT #77: Rule VI (7) (f) ( 17. 55. 114) Insert "within 30 
days" after "in writing" and before "to relevant". 

RESPONSE: DEQ will be as responsive as possible in responding to 
comments but declines to put in the proposed timeline. DEQ 
needs the ability to allocate its resources to high priority 
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work and it is possible that responding to these comments would 
have to be given a lower priority in some instances. 

COMMENT #78: The commenter noted that all federal Superfund 
and CECRA sites require some engineering or institutional 
controls once the cleanup is done. If DEQ requires that a site 
that has engineering or institutional controls cannot be 
delisted, DEQ will never delist a site in the state of Montana. 
There are options to continue to inform the public that 
institutional controls remain on the site via notifications in 
the public record. You could transfer the requirements on a 
site for continued maintenance to another program. If the 
control at issue is something like a cap and maintaining 
vegetation so weeds don't take over the site and cause erosion, 
that just falls into what people should be doing on their land 
anyway, best management practices. 

RESPONSE: See response to comment #71. DEQ agrees that some 
sites with institutional controls should be delisted. DEQ notes 
that to date, over 70 sites have been delisted under CECRA. At 
30 of those sites, remediation has been completed. At the other 
40 sites, delisting occurred because the sites were referred to 
other state programs or it was determined that the initial 
listing was inappropriate. At the 30 sites that have been 
cleaned up, some institutional controls (such as deed 
restrictions) are in place. At many of the sites, no 
institutional controls were required. DEQ does not believe it 
is appropriate to rely on best management practices to maintain 
a cap when maintenance of that cap is critical to the success of 
a CECRA remedy. In many instances, a more aggressive remedy 
might eliminate or minimize reliance on O&M and institutional 
controls to assure long~term protection and, if a PLP does not 
want to be responsible for ongoing O&M or institutional control 
enforcement, it should propose the more stringent remedy which 
does not require these controls. The commenter did not specify 
what other options were available to inform the public that 
institutional controls remain on the site via notifications in 
the public record or what other program might be able to handle 
the maintenance requirements for a site. DEQ' s evaluation 
indicates it is the entity responsible for these obligations and 
it has the requisite authority to carry out the obligations. 

COMMENT #79: Delisting sites should be mandatory if delisting 
criteria are met. Since facilities are to be prioritized for 
remedial action based on the effects of a release on human 
health and the environment and there is a requirement that a 
facility must actually present a substantial and imminent threat 
to be listed on the CECRA priority list then, logically, 
delisting should be mandatory. 

RESPONSE: DEQ agrees and Rule VI (17.55.114) has been amended 
accordingly. 
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COMMENT #BO: Since the term "long-term protection" is not 
defined, state that if no significant threat to public health or 
the environment exists, the facility shall be removed from the 
CECRA priority list? 

RESPONSE: Section 75-10-721, MCA, requires remedial actions to 
be effective and reliable in the long term; therefore, the 
proposed rules use identical language. It is anticipated that 
determining what constitutes "long~ term" will, to a certain 
extent, be site~specific. For example, at one site monitoring 
the performance of a remedy might be necessary for 5 years to 
establish long-term protection while at another site similar 
monitoring might be necessary for 50 years. CECRA also requires 
protection of public safety and welfare; see §§75-10-702 and 
75-10-711, MCA. 

COMMENT #81: The rule should mandate that a facility be removed 
from the CECRA priority list for any of the following reasons: 

(a) the facility was improperly listed in the first place; 
(b) all appropriate response actions (excluding operation 

and maintenance) have been implemented; 
(c) the release poses no significant threat to public 

health or the environment; 
(d) the release is being addressed by another State or 

Federal program; 
(e) the boundaries of the facility were determined 

improperly; 
(f) the release is being addressed under a voluntary 

cleanup program (no need to wait until completion or closure of 
the cleanup action); 

(g) other relevant information or conditions exist that 
support delisting of the facility from the CECRA list; 

(h) the site no longer meets the listing requirements; 
(i) the site does not pose a risk which is greater than 

(j) the final remedy or cleanup plan has been approved; 
(k) the site was listed without notice or comment 

rulemaking; or 
(l) the expenditure of state superfund money is not 

required to remediate the property. 

RESPONSE: (a) See rule VI(l)(b) (17.55.114) which addresses an 
improper listing; 

(b) see responses to comments #51 and 52; 
(c) see rule VI(l) (17.55.114) [if requirements of CECRA 

are met, there will be no significant threat to public health or 
the environment]. Also, the CECRA specifically provides 
protections to the "public health, safety, or welfare or the 
environment." See §§75-10-702 and 75-10-711, MCA. The 
rulemaking authority in §75-10-702, MCA, authorizes DEQ to list 
a facility that may pose a threat to "public health, safety, or 
welfare or the environment."; 

(d) if remedial actions to address the site are required by 
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another program, DEQ must explain its rationale for listing the 
site. DEQ is not prohibited from listing the site. The statute 
also provides that if another state program assumes 
jurisdiction, DEQ must de list the site. However, there are 
certain facilities where one state program handles remediation 
efforts for a portion of the facility or for certain 
constituents of concern before transferring it back for further 
remediation under CECRA. Therefore, to address both situations, 
Rule VI (17.55.114) has been amended to provide that if another 
state program assumes jurisdiction of the entire facility for 
all releases of hazardous or deleterious substances, DEQ will 
delist the facility. If less than the entire facility is being 
addressed by that program (and thus jurisdiction is not assumed) 
DEQ will retain the discretion to keep that facility on the 
list. Section 75-10-702(1) (a) (ii), MCA, provides for the 
delisting of a facility when another state program assumes 
jurisdiction of the facility. The language used in the rule is 
identical to that used in the statute and DEQ declines to expand 
the language to include federal programs; 

(e) DEQ has the ability to change the definition of a 
"facility" if the boundaries were determined improperly and DEQ 
does not believe delisting the facility is appropriate in this 
situation; 

(f) see response to comment #24; 
(g) see Rule VI(2) (c) (17.55.114); 
(h) see Rule VI. Section 75-10-702, MCA, provides the 

statutory criteria for listing and delisting sites. In 
accordance with its provisions, Rule VI provides a mechanism for 
delisting a site if all the requirements of CECRA have been met, 
including the protection of public health, safety, and welfare 
and the environment. As to the mandatory delisting of a 
facility, see response to comment 62; 

(i) the stated level addresses risks to human health but 
does not address risk to public safety, welfare, or the 
environment. Thus, DEQ does not believe including it as a 
delisting criteria is appropriate; 

(j) there is no justification for delisting a site with an 
approved cleanup plan, because DEQ cannot assure long term 
protection of public health, safety and welfare and the 
environment until completion of the remedy; 

(k) there are many sites on the CECRA list that did not go 
through the notice or comment period contemplated by these rules 
because no similar requirements existed. Section 75-10-702(2), 
MCA, specifically indicated that the listing of these sites was 
not invalid. After the effective date of these rules, DEQ will 
comply with the listing requirements contained herein. As to 
sites listed prior to these rules, see Rule VI (2) (c) and (B) 
which allow a person to petition for delisting based on other 
relevant information. Therefore, if a site does not belong on 
the list a person can petition for its removal; and 

(1) the listing and prioritization of sites is risk based. 
Maintenance of a site listing serves an important role in 
providing notice to the public of the potential human health and 
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environmental threats. It also assists DEQ in allocating its 
resources and determining when DEQ must initiate action. The 
potential expenditure of state money is not an appropriate 
consideration when making a delisting decision. 

GENERAL COMMENTS: 

COMMENT #82: In general, the proposed rules lack any 
scientific or objective criteria. By failing to rely on 
objective scientific criteria the rules put the regulated 
community in a listing/delisting/ranking process bound to be 
arbitrary. The rules do not provide the regulated community 
with statutorily based criteria on which to rely, but at the 
same time the rules seek to require a facility owner to meet 
standards that are arbitrarily established for each facility. 

RESPONSE: DEQ disagrees that the rules are arbitrary and 
believes the rules provide a basis for consistently addressing 
listing, delisting, and ranking decisions. The rules describe 
a process by which potential sites may be listed and requires 
that all potential sites undergo public comment before listing. 
Once listed, the rules describe how sites will be ranked for 
prioritization. The rules reflect statutory criteria and 
provide predictability. The commenter also states that the 
rules require a facility owner to meet arbitrary standards; upon 
review DEQ is unable to ascertain which rule is establishing 
standards for facility owners. Rather, the rules are mandating 
standards that DEQ must meet when listing and ranking sites. 

COMMENT #83: The proposed rules provide that "the standards 
are intended to ensure that the Department consistently follows 
certain criteria when listing or delisting a facility to allow 
public participation in the process." However, the rules 
contain ambiguous terms leading to arbitrary determinations 
which are not adequately based in law or fact. 

RESPONSE: In general, DEQ disagrees with this 
DEQ does believe that some clarification 
appropriate as specified herein and has made 
appropriate. For example, DEQ has removed 
"risk-based concentrations• and has removed 
this definition from the rules in order 
objective criteria. 

comment. However, 
of the rules is 
the changes deemed 
the definition of 
rankings based on 
to provide more 

Reviewed by: DEPARTMENT OF ENVIRONMENTAL QUALITY 

John F. North 
John F. North, 
Rule Reviewer 

by: Mark A. Simonich 
MARK A. SIMONICH, Director 

Certified to the Secretary of State April 9, 1999. 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition for 
declaratory ruling on the 
management of continuous infusion 
of epidural catheters for analgesia) 
in the obstetric setting. ) 

DECLARATORY RULING 

1. On March 26, 1998, the Board of Nursing (Board) 
published a Notice of Petition for Declaratory Ruling in the 
above-entitled matter at page 767, 1998 Montana Administrative 
Register, issue number 6. 

2. On April 30, 1998, the Board presided over a hearing in 
this matter to consider written and oral testimony from 
interested individuals. On that date the Board made a motion to 
issue a declaratory ruling. 

3. While considering the draft ruling, the Board 
discovered that copies of the declaratory ruling notice had not 
been provided to all interested persons. Therefore, the Board 
held a second hearing, with proper notice to all interested 
persons, on November 5, 1998. The Board received written and 
oral testimony from interested persons and deliberated the 
issue. Based upon the testimony received and deliberations, the 
Board voted to issue this declaratory ruling. 

4. Petitioners requested a ruling on whether it is within 
the scope of practice of a registered nurse to manage continuous 
infusion analgesia via epidural catheter in the care of pregnant 
women clients. 

Summary of Comments 

5. The Board received eight written comments as well as 
testimony during the hearing held on April 30, 1998. 
Petitioners submitted additional information for the November 5, 
1998, hearing as did several opponents. 

6. Four commentors noted the physiological differences 
between a woman post-surgical patient and a pregnant woman in 
delivery. Commentors specifically referred to greater risk of 
catheter migration due to enlarged veins, heightened sensitivity 
of the sympathetic nervous system and rapid onset and extended 
duration of analgesia. Four commentors mentioned the 
difficulties which may occur as a result of sympathetic nervous 
system blocks. 

7. Five commentors provided input regarding the fact that 
registered nurses providing nursing care to a pregnant woman are 
responsible, in essence, for two patients: mother and fetus. 
Commentors noted that the fetus is susceptible to blood pressure 
changes, high blood concentrations of analgesia agents, and the 
fetus' reliance upon the maternal physiological functions for 
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survival. Commentors state that if the health of the mother is 
compromised by the administration of epidural analgesia, the 
fetus is the first to suffer. 

8. One commentor referenced the availability of 
alternative pain management therapies which are appropriate for 
administration by registered nurses. 

9. Two commentors suggested allowing registered nurses to 
manage epidural analgesia under the guidelines promulgated by 
the Association of Women's Health Obstetric and Neonatal Nurses 
(AWHONN) . Both commentors stated that management of epidural 
analgesia is outside the training received by licensed 
registered nurses in preparation for licensure and, therefore, 
should not be relied upon to establish whether registered nurses 
as a matter of course are qualified for this task. Included 
within the guidelines and referenced by one commentor were 
requirements that registered nurses managing epidural analgesia 
obtain additional training beyond that mandated by mere 
licensure, adoption of facility policies providing for 
assistance where the patient experiences adverse results, 
written orders for dosage and administration, and the staffing 
of a qualified analgesia provider to place the catheter, 
administer the test dose, and be readily available for 
consultation by the registered nurse. 

10. Comments provided from opponents focused on the issue 
of current practice by many RNs. Several commentors noted that 
obstetric nurses administer other medications which are 
potentially much more harmful than epidural analgesia. 
Commentors also note that declaring such actions as outside the 
scope of practice for an RN would delay interventions which would 
otherwise reduce or eliminate pain. 

Analysis 

11. Mont. Code Ann. § 37-8-102(5) (1997), defines 
"professional nursing," to include the "administration of 
medications and treatments prescribed by physicians, [and] 
advanced practice registered nurses . . . authorized by state 
law to prescribe medications and treatments.• 

12. Administrative Rule of Montana 8.32.1404 states, "The 
registered nurse shall: ... obtain instruction and supervision 
as necessary when implementing nursing techniques or practices; 

[and] consult with other members of the health team to 
provide optimum client care . 

13. The Board addressed administration of regional 
analgesia through epidural catheter by non-anesthetist 
registered nurses in a declaratory ruling published at page 89, 
1997 Montana Administrative Register Issue No. 1, January 16, 
1997. The Board declared that it was within the scope of 
practice for registered nurses to administer regional analgesia 
via existing epidural catheter upon a physician or qualified 
anesthetist's written order. The Board tempered such 
administration, however, by specifying that the performance is 
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contingent on "documented education, certification, and annual 
competency evaluations." MAR 1-1/16/97 page 90. Additionally, 
the Board stated that administration was appropriate in all 
settings. Id. 

14. The Board did not directly address the issue regarding 
epidural administration of analgesia during labor and delivery 
while deliberating on the initial declaratory ruling petition. 
It was specifically noted that several states did not permit 
registered nurses to administer analgesia via epidural catheter 
during labor and delivery, however, no information regarding 
such practice was presented for the Board's consideration. From 
the deliberation record, it is clear the Obstetric setting was 
at least contemplated as being appropriate although there is no 
discussion that it should be specifically included. 

15. The final declaratory ruling was based upon findings 
of fact addressed to pre- and post- operative procedures in the 
hospital and home health care settings. Therefore, it is within 
the Board's ability to now address the labor and delivery 
setting. 

16. The Board received information regarding the 
physiological differences between a post-operative patient and a 
patient in labor. Much testimony focused on these differences 
and the assertion of a higher risk of complications arising 
through the use of an epidural catheter with a laboring patient 
that simply are not often present in the post-operative patient. 
However, the Board notes that many individuals impacted by this 
declaratory ruling are post-operative cesarean section patients 
who will be in need of pain management via epidural administration. 

17. The administration of analgesia, both by statute and 
by the Board's prior declaratory ruling, is within the scope of 
practice of a registered nurse. However, the registered nurse 
is responsible for receiving instruction and supervision 
regarding the administration and to work toward providing 
optimum patient care. 

18. Regarding the care of the pregnant woman, the 
registered nurse is responsible for not only monitoring the 
mother's status, but also the fetus' status. In addition to 
monitoring tasks, RNs will often be assigned the additional task 
of attending an epidural analgesia catheter with its additional 
risks. It is also clear from the testimony received that the 
assignment of epidural attendance is done with some oversight by 
a licensed anesthesia provider giving instructions relative to 
the use of the epidural. Such oversight is not only useful, it 
must be mandatory. 
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Conclusion 

19. After consideration of the comments presented in this 
matter and the information submitted by the petitioners, the 
Board makes the following declaratory ruling. 

20. Management of an analgesia in the pregnant woman via 
epidural catheter is in the scope of practice of the registered 
nurse provided that qualified anesthesia personnel are in-house 
and immediately available to the unit. 

DATED 

8-4/22/99 

BOARD OF NURSING 

~./- ( \ BY: ,,_._, '-_) (<'<-/ 

KIM POWELL, 
PRESIDENT 

r ,.;,v dY". c r tJ 
RN, BSN, CEN 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE RULE REVIEW COMMITTEE 

Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim 

committees and the Environmental Quality Council (EQC) . These 

interim committees and the EQC have administrative rule review, 

program evaluation, and monitoring functions for the following 

executive branch agencies and the entities attached to agencies 

for administrative purposes. 

Business and Labor Interim Committee: 

• Department of Agriculture; 

• Department of Commerce; 

• Department of Labor and Industry; 

• Department of Livestock; 

• Department of Public Service Regulation; and 

• Office of the State Auditor and Insurance Commissioner. 

Education Interim Committee: 

• State Board of Education; 

• Board of Public Education; 

• Board of Regents of Higher Education; and 

• Office of Public Instruction. 

Children, Families, Health, and Human Services Interim 

Committee: 

• Department of Public Health and Human Services. 

Law, Justice, and Indian Affairs Interim Committee: 

• Department of corrections; and 

• Department of Justice. 
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Revenue and Taxation Interim Committee: 

• Department of Revenue; and 

• Department of Transportation. 

State Administration, Public Retirement Systems, and 

Veterans' Affairs Interim Committee: 

• Department of Administration; 

• Department of Military Affairs; and 

• Office of the Secretary of State. 

Environmental Quality Council: 

• Department of Environmental Quality; 

• Department of Fish, Wildlife, and Parks; and 

• Department of Natural Resources and Conservation. 

These interim committees and the EQC have the authority to 

make recommendations to an agency regarding the adoption, 

amendment, 

prepare a 

proposal. 

or repeal of a rule or to request that the agency 

statement of the estimated economic impact of a 

They also may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt, 

amend, or repeal a rule. 

The interim committees and the EQC welcome comments and 

invite members of the public to appear before them or to send 

written statements in order to bring to their attention any 

difficulties with the existing or proposed rules. The mailing 

address is PO Box 201706, Helena, MT 59620-1706. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana <AEMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through December 
31, 1998. This table includes those rules adopted during the 
period January 1, 1999 through March 31, 1999 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) • 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1998, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1998 and 1999 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIQNS. Title 1 

1.2.419 

1.2.519 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions, p. 2856 

APMINISTBATIQN. Department of. Title 2 

I 

2.21.812 
2. 21.6401 

Acquiring Services to operate the State Charitable 
Giving Campaign, p. 561 
and other rules - Sick Leave Fund, p. 2133, 53 
and other rules - Performance Appraisal, p. 1452, 
2258 

(State Compensation Insurance Fund) 
2.55.321 Calculation of Experience Rates, p. 2643, 3267 
2. 55.327 and other rules - Construction Industry Premium 

Credit Program Definitions Individual Loss 
Sensitive Dividend Distribution Plan, p. 2776, 3268 

AGRICULTURE. pepartment of. Title 4 

I-IX 

4.3.602 

Pesticide Reporting, Cleanup, and Pesticide 
Containment, p. 2924, 54 
and other rules - Rural Assistance Loan Program to 
Assist Substandard Income, p. 2188, 2704 
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4.10.1001 
4.12.1428 
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and other rules - Ranking of Weed Grant Projects -
Identifying New Noxious Weeds, p. 1986, 2472 
and other rules - Pesticide Enforcement, p. 1, 404 
Assessment Fees on All Produce, p. 2934, 507 

SIATE AUDITQR. Title 6 

6.6.503 

6.6.801 
6.6.3101 
6.6.4001 
6.6.5090 

6.10.101 

and other rules - Medicare Supplement Insurance, 
p. 2325, 3269 
and other rules - Annuity Disclosures, p. 16, 508 
and other rules - Long-term Care, p. 2193, 3271 
Valuation of Securities, p. 205, 639 
Rate Manual and Rate Restriction Guidelines, 
p. 2781, 3276 
and other rules - Registration - Unethical Practices 

Financial Requirements - Bonding - Books and 
Records Requirements in the Business of Securities, 
p. 2527, 56 

(Classification Review Committee) 
6.6.8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 3174, 509 

CQMMERGE. Department of. Title 8 

8.2.208 Renewal Dates, p. 3178, 274 

(Board of Alternative Health Carel 
8.4.301 Fees, p. 431 

(Board of Athletics) 
8. 8. 2802 and other rules - Definitions Prohibitions 

Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker Medical Advisor, p. 1053, 
2858, 2958 

8.8.2806 Fees, p. 433 

(Board of Barbers) 
8.10.405 Fee Schedule, p. 435 

(Board of 
8.13.303 
8.13.303 

Clinical Laboratory Science Practitioners) 
and other rule - Fees - Renewal, p. 437 
and other rules - Fees - Renewal - Inactive Status -
Reactivation of License, p. 2136, 2860 

(Board of Cosmetologists) 
8.14. 803 and other rules - Applications for Examination -

Temporary Permits - Application of Out-of-State 
Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education - Salons - Booth 
Rental Licenses - Restrictions of Temporary Permits, 
p. 1456, 2261 

8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees, 
p. 439 
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(Board of Dentistry) 
8.16.409 and other rules - Dentist Mandatory CPR - Screening 

Panel - Dental Hygiene Mandatory CPR - Continuing 
Education in Anesthesia Requirements and 
Restrictions - Denturist Applications - Denturist 
Examination Denturist Intern Renewal 
Requirements and Restrictions - Inspections-Sanitary 
Standards Screening Panel Out-of-State 
Applicants - 90-Day Guarantee, p. 2541, 3237, 209 

(State Electrical Board) 
8.18.407 Fee Schedule, p. 441 

(Board of 
8.20.402 
8.20.408 

8.20.417 

Hearing Aid Dispensers) 
Fees, p. 443 
and other rule - Unprofessional Conduct - Continuing 
Educational Requirements, p. 2350, 343 
Definitions, p. 207 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 445 

(Board of 
I 

8.28.403A 

8.28.420 
8.28.1501 

8.28.1508 

(Board of 
8.30.402 

8.30.407 

(Board of 
8.28.1508 

8.32.1408 

8.32.1409 

Medical Examiners) 
Curriculum Approval for Applicants for Acupuncture 
License, p. 2936, 276 
Graduate Training Requirements for Foreign Medical 
Graduates, p. 2786, 275 
and other rules - Fee Schedule - Fees, p. 447 
and other rules Definitions Fees 
Unprofessional Conduct NCCPA Certification, 
p. 2783, 277 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22 

Funeral Service) 
and other rules - Applications - Licensure of Out­
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833, 
2959, 66 
Fee Schedule, p. 450 

Nursing) 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy, p. 623, 2473 
Prohibited IV Therapies, p. 563 

(Board of Nursing Home Administrators) 
8.34.414 and other rule - Examinations - Fee Schedule, p. 453 
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and other rule - Examinations - Fees, p. 2139, 2964, 
67 

(Board of Occupational Therapists) 
8.35.408 and other rule - Unprofessional conduct - Continuing 

Education, p. 1551, 2266 

(Board of Optometry) 
8.36.601 and other rule - Continuing Education Requirements 

!Board of 
8.39.505 

8.39.508 

8.39.804 

(Board of 
8.40.401 

8.40.404 

- New Licensees, p. 3180, 511 

Outfitters) 
and other rules Outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816, 2560 
and other rules - Licensure- -Renewal -
Professional License - Safety Provisions -
for Outfitters, Guides and Professional 
Unprofessional Conduct and Misconduct, p. 
Review of New Operations Plan and Proposed 
of Net Client Hunting Use Under an 
Operations Plan, p. 1463, 2267 

Pharmacy) 

Guide or 
Standards 
Guides -
241 
Expansion 
Existing 

and other rules 
3103, 3200, 344 
Fee Schedule, p. 

- Practice of Pharmacy, p. 2353, 

455 

(Board of Professional Engineers and Land Surveyors) 
8.48.1105 Fee Schedule, p. 457 

(Board of Private Security Patrol Officers and Investigators) 
8.50.428 and other rules - Experience Requirements - Fees -

Private Investigator Trainee, p. 2230, 2705 
8.50.437 Fee Schedule, p. 459 
8.50.505 and other rule - Employers' Responsibility - Type of 

Firearm, p. 2366, 2965 

(Board of Psychologists) 
8.52.605A and other rules - Minimum Standards - Examination -

Continuing Education Program Options, p. 3182, 211 
8.52.616 Fee Schedule, p. 461 

(Board of 
8.54.410 

8.54.410 

Public Accountants) 
and other rule - Fee Schedule - Statement of Permit 
Holders, p. 463 
and other rules - Fee Schedule - Inactive Status and 
Reactivation - Basic Requirement - Alternatives and 
Exemptions, p. 2369, 212 

(Board of Real Estate Appraisers) 
8.57.412 Fees, p. 465 
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(Board of Realty Regulation) 
8.58.301 and other rules - Definitions - Applications - Fees 

- Inactive Licenses - Trust Account Requirements -
Continuing Education Grounds for License 
Discipline General License Administration 
Requirements - Pre-licensing Education - License 
Renewal Inactive Licenses-Reactivation 
Continuing Property Management Education - Trust 
Account Requirements for Property Management 
Grounds for License Discipline for Property 
Management Licensees - Foreign Land Sales Practices 
Act, p. 24, 405 

8. 58.411 and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 2141, 2861 

8.58.419 and other rules - Grounds for License Disc.;l.pline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 2788, 3277 

(Board of Respiratory Care Practitioners) 
8. 59.506 and other rules - Fees - Continuing Education -

Unprofessional Conduct, p. 1553, 2276 

(Board of Sanitarians) 
8. 60. 410A and other rule Examinations Sanitarian-in-

training, p. 2939, 278 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.402 and other rules Definitions Supervisor 

Responsibility - Schedule of Supervision - Non­
allowable Functions of Speech Aides ,- Functions of 
Audiology Aides, p. 3239, 408 

(Board of Veterinary Medicine) 
8.64.401 and other rules - Definitions - Continuing Education 

- Unprofessional Conduct, p. 3185, 411 
8.64.402 Fee Schedule, p. 467 
8.64.508 and other rule - Unprofessional Conduct - Record­

keeping Standards, p. 565 

(Building Codes Division) 
8.70.101 and other rules - Building Codes Division, p. 1310, 

2563 

(Weights and Measures Bureau) 
8. 77. 103 Weights and Measures Bureau - NIST Handbook 44, 

p. 469 
8. 77 .103 Weights and Measures Bureau - NIST Handbook 44, 

p. 325 
8.77.103 and other rule - NIST Handbook 44 - Receipt to be 

Left at Time of Delivery, p. 3188, 68 

(Consumer Affairs Division) 
I Notice of Resale of Returned Vehicle, p. 1989, 2476 
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(Banking 
8.80.110 

and Financial Institutions Division) 

8.80.307 

Pees for the Approval of Point-of-Sale Terminals, 
p. 1556, 2478 
Dollar Amounts to Which consumer Loan Rates are to 
be Applied, p. 1558, 2479 

(State Banking Board) 
8.87.401 and other rule - Organization of the State Banking 

Board, p. 1560, 2480, 2706 

(Local Government Assistance Division) 
I Administration of the 1999 Federal Community 

Development Block Grant Program, p. 3245 
8.94.3714 Administration of the 1998 Federal Community 

Development Block Grant Program, p. 706, 2481 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 471 
8.119.101 Tourism Advisory Council, p. 327 

EQUGATION. Title 10 

(Superintendent of Public Instruction) 
10.16. 1101 and other rules - Procedures for Evaluation and 

Determination of Eligibility for Special Education 
and Related Services, p. 2233, 69 

(Board of Public Education) 
10.55.602 and other rules - Content and Performance Standards 

for Reading and Mathematics, p. 1358, 2707 
10.57.220 Teacher Certification - Recency of Credit,, p. 830, 

1920, 2753 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1563, 3104 

(Montana Historical Society) 
I-XVI Procedures That State Agencies Must Follow to 

Protect Heritage Properties and Paleontological 
Remains General Procedures Which the State 
Historic Preservation Office Must Follow in 
Implementing its General Statutory Authority, 
p. 411, 2022, 2483 

FISH. WILPLIFE. AND PARKS. oepartment of. Title 12 

I-III 
12.3.202 

12.6.1501 

Angler Education Events, p. 626, 2277 
Establishing a New Class of License Agent Who May 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629, 2485 
and other rules - Game Farms, p. 2646, 79 

(Fish, Wildlife, and Parks Commission) 
I-IX Creating "Primitive Fishing Access Site Designation" 
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Where Site Development and Maintenance are Limited, 
p. 1991, 91 
Limiting the Use of Motor-propelled Water Craft on 
Various Bodies of Water Within the Thompson Chain of 
Lakes Area, p. 1996, 3278 
Creating Game Damage Hunt Rosters, p. 473 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
12.3.123 and other rule - License Refunds, p. 43, 413 

ENYIRQNMENTAL QUALITY. Department of. Title 17 

I and other rules - Water Treatment System Operators -
Approved Providers of Training for Water Treatment 
System Operators Definitions Updating 
Classification of Water and Wastewater Treatment 
Systems Continuing Education Requirements for 
Operators, p. 2248, 2966 

I-VI CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264, 2941 

17.56.1001 and other rule - Underground Storage Tanks - Tank 
Fee Schedule - Upgrading of Existing UST Systems, 
p. 2547, 3108 

(Board of Environmental Review) 
I and other rules - Public Water Supply - Public Water 

and Sewage System Requirements, p. 578 
l Water Quality - Temporary Water Quality Standards 

for Daisy Creek, the Stillwater River, and Fisher 
Creek, p. 482 

I & II and other rules Air Quality Air Quality 
Transportation - General Conformity Determinations, 
p. 244 

17.8.301 and other rules - Air 9uality - Maximum Achievable 
Control Technology (MACT) Approval for Hazardous Air 
Pollutants, p. 572 

17.8.302 and other rule Air Quality Adopting and 
Incorporating by Reference Emission Guidelines for 
Hospital/Medical/Infectious Waste Incinerators, 
p. 2373, 3106 

17.8.321 Air Quality - Opacity Limits and Other Requirements 
for Kraft Pulp Mills, p. 2398, 279 

17.8. 504 and other rule - Air Quality - Application and 
Operation Fees, p. 1574, 2486 

17.8.601 and other rules -Air Quality- Open Burning, p. 568 
17.8.705 and other rules - Air Quality - De Minimis Changes 

that May Be Made to a Facility Without an 
Application to Revise the Facility's Air Quality 
Permit, p. 261 

17.24 .101 and other rules - Hard Rock - Hard Rock Mining 
Reclamation, p. 2376, 2994, 640 

17.24.301 and other rules - Coal and Uranium Mining Program 
Rules for the Industrial and Energy Minerals Bureau, 
p. 2995 
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17.30.610 

17.38.215 
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Water Quality - Montana Mixing Zone - Definitions, 
p. 847, 2487 
and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation - Ground 
Water Pollution Control System, p. 477 
and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, 
p. 1835, 94 
Water Quality Montana Surface Water Quality 
Standards, p. 857, 2489 
Public Water Supply Bacteriological Quality 
Samples for Public Water Supply Systems, p. 257 

(Department of Environmental Quality and Board of Environmental 
Review) 
17.36.1101 and other rules - Water Quality - Administrative 

Enforcementc Procedures Under the Public Water Supply 
Act, p. 2754 

(Petroleum Tank Release Compensation Board) 
17.58.331 Assent to Audit Requirements, p. 2245, 3112 

TBANSPORIATION. Department of. Title 18 

I-III 

I-III 

I- III 

I-IV 

1-V 

18.9.102 

and other rules Agriculture Refunds Standard 
Deduction (60t), p. 2791 
Setting Policy for Waiver and Suspension of Motor 
Fuel Penalties, p. 2666, 513 
and other rules - Alcohol Tax Incentive Program, 
p. 2144, 3113 
and other rules - Special Fuel Users Tax, Dealers 
and LPG Tax, p. 2797, 645 
Procedures for Dealers of Compressed Natural Gas 
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671, 
515, 651 
Bonding Requirements for Gasoline, Special Fuel or 
Aviation Fuel Distributors, p. 2669 

CORRECTIONS. Department of. Title 20 

I-VI 

I-XI 

20.9.501 

Parole of a Youth Confined in a State Youth 
Correctional Facility, p. 2943, 214 
Siting, Establishment, and Expansion of Prerelease 
Centers in the State of Montana, p. 2675, 3114 
and other rules Licensure of Youth Detention 
Facilities, p. 2813, 121 

(Board of Pardons and Parole) 
20.25.101 and other rules - Board of Pardons and Parole, 

p. 3248, 290 

JUSTICE. Department of. Title 23 

I-IV 

8-4/22/99 

Permitting the Referral of Department of Justice 
Debts to the·Department of Administration or Other 
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Agency Designated by Law, p. 399 
and other rules Incorporating Amendments to 
Federal Regulations Pertaining to Motor Carrier and 
Commercial Motor Vehicle Safety Standards Previously 
Incorporated by Reference in Current Rules - Making 
General Revisions to Clarify Scope of Rules, 
p. 2148, 2582 

LA90R AND INDUSTRY. Department of. Title 24 

24 .11. 442 and other rule - Unemployment Insurance Benefit 
Claims, p. 2157, 2862 

24 .16. 9003 and other rule Incorporation by Reference to 
Federal Davis-Bacon Wage Rates, p. 611 

24.16.9003 and other rule - Montana's. Prevailing Wage Rates -
Establishing Revised Rates for Building Construction 
Services, p. 1581, 2585, 2755, 2870 

24.16.9007 Montana's Prevailing Wage Rates - Non-construction 
Services, p. 615 

24.16. 9007 Incorporation by Reference of Federal Davis-Bacon 
Wage Rates, p. 3249 

24.28.101 and other rule - Workers' Compensation Mediation,. 
p. 1061, 2871 

24.29.207 and other rules - Workers' Compensation Matters, 
p. 1064. 2872 

24.30.102 Occupational Safety and Health Standards for Public 
Sector Employment, p. 617 

24.33 .121 and other rules - Operation of the Construction 
Contractor Registration Program, p. 1078, 2877 

24.35.111 and other rules - Independent Contractor Exemption, 
p. 1082, 2880 

24.35. 202 and other rules - Independent Contractor Central 
Unit, p. 621 

(Workers' Compensation Court Judge) 
I Procedural Rule - Motion for Consideration, p. 1579, 

2167 

(Human Rights Commission) 
I-XIV and other rules - Organization and Functions of the 

Montana Human Rights Commission, p. 1851, 3201 

LIVESTQCK. Department of. Title 32 

I & II Inspector Examination - Certification, p. 47 
I-XXV Regulation of Game Farms in the State of Montana, 

p. 2681, 136 

(Board of Livestock) 
I Emergency Adoption - Chronic Wasting Disease and 

Importation Restrictions on Game Farm Animals, 
p. 3115 

I-VI and other rule Equine Infectious Anemia 
Importation of Animals into Montana, p. 1090, 2757 

I-VIII Scrapie Quarantine Reporting Requirement 
Identification Disclosure of Information 
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Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589, 2756 

I-XI Chronic Wasting Disease, p. 265, 652 
32.8.101 Incorporation by Reference of the Procedures 

Governing the Cooperative State-Public Health 
Service/Food and Drug Administration Program for 
Certification of Interstate Milk Shippers, p. 2699, 
144 

(Board of Milk Control) 
32.24.301 Butter Component Used in the Pricing Structure of 

Milk to Establish the Class I, II and III Producer 
Prices, p. 2255, 2760 

MILITARY AFFAIRS. Department of. Title 34 

I-VI Administration of the Education Benefit Program for 
the Montana National Guard, p. 49 

PUBLIC HEALTH AND HUMAN SERVICES. Department of. Title 37 

I & II and other rules - State Facility Reimbursement, 
p. 492 

I-III and other rules - Transfer from the Department of 
Family Services - Child Care Assistance, p. 2408, 
3117 

I-VIII and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. 886, 2045 

I~xv and other rules - Families Achieving Independence in 
Montana (FAIM), p. 1592, 3284 

I -XXII I and other rules Child Support Enforcement 
Guidelines, p. 317, 447, 2066, 2598 

I-XXV and other rules Standards for Licensing of 
Laboratories Conducting Analyses of Public Water· 
Supplies, p. 3080, 291 

11.4.101 and other rules ~ Transfer from the Department of 
Family Services - Aging Services, p. 2279 

11.5.901 and other rules - Transfer from the Department of 
Family Services - Home Attendant Services, p. 3218 

11.14.101 and other rules - Transfer from the Department of 
Family Services - Licensure of Child Care Facilities 

Transfer from the Department of Health and 
Environmental Sciences - Requirements for Health 
Care Centers, p. 2594, 2881 

16.28 .101 and other rule.s - Control of Sexually Transmitted 
Diseases, p. 1690, 2493 

16.29.101 and other rules - Public Health control Measures for 
Dead Human Bodies, p. 2428, 345 

16.30.801 and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 488 

16.30.801 and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 2438 

16.32.320 Hospital Swing Beds, p. 1890, 146 
16.38.307 State Laboratory Fees for Analyses, p. 628 
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37.12.310 and other rule - Laboratory License Fees - Duration 
of a License, p. 625 

3 7. 70.4 06 and other rules - Low Income Energy Assistance 
Program, p. 2551, 414 

46.8.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Developmental 
Disabilities· Program, p. 3124 

46. 12. 514 and other rules - Early and Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) - Private 
Duty Nursing Services, p. 1894, 3219 

46.12. 3001 and other rules - Medicaid Eligibility, p. 1660, 
3281 

46.18.305 and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676, 
3303 

46.20.103 and other rules - Montana Mental Health Access Plan, 
p. 2843, 3307 

46.20.103 and other rules - Montana Mental Health Access Plan, 
p. 3258, 308 

46.20.106 and other rules - Montana Mental Health Access Plan, 
p. 3252, 355 

46.30.507 Child Support Enforcement Distributions of 
Collections, p. 1395, 2496 

PQBLIC SERVICE REGULATION. Department of. Title 38 

I-IX 

38.5.1502 

38.5.2202 
38.5.2502 

38.5.3801 

38.5.3801 

and other rule - Consumer Information and Protection 
Rules Application to Restructured Electric and 
Natural Gas Industries, p. 3191 
and other rule Utility-to-Consumer Notice of 
Proposed Tariff Changes, p. 1488, 2968 
and other rule - Pipeline Safety, p. 2947, 153 
Responsibility for the Expense of Maintaining Water 
Utility Service Pipes Application for Water 
Service, p. 2557, 3220 
and other rules - Emergency Amendment and Adoption -
slamming, p. 362, 517 
and other rules - Slamming, p. 329 

REYENQE. Department of. Title 42 

I-IV 
42.2.601 
42 .11. 301 

42.12.104 

42.12.106 
42.17.131 
42.20.160 

42.20.454 

Universal Access Fund Surcharge, p. 2468, 3137 
Tax Assessment Review Process, p. 1814, 2199 
and other rules . - Commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132, 2498 
and other rules Lottery Process for Liquor 
Licensing, p. 2441, 3132, 3221 
and other rules - Liquor Licenses, p. 335 
Withholding Allowances, p. 1909, 2504 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128, 2505 
and other rules . - Real and Personal Property Tax 
Rules, p. 3263, 309 

Montana Administrative Register 8-4/22/99 



-889-

42.21.113 and other rules Personal Property Trended 
Depreciation Schedules and Valuations for the 1999 
Tax Year, p. 2451, 3316, 154 

42.22.1311 and other rule - Industrial Property Trend Factors, 
p. 2949, 3318 

42.38.101 and other rules -Unclaimed Property, p. 1399, 2511 

SECRETARY OF STAIE. Title 44 

1.2.419 

1.2.519 

44.14.101 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions for the Montana 
Administrative Register, p. 2856, 3223 
and other rule - Retention of Records Stored on 
Digital Media, p. 341 

(Commissioner of Political Practices) 
44.10. 321 and other rules - Reporting of Contributions and 

Expenditures, p. 635 

B-4/22/99 Montana Administrative Register 



-890-

BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in March 1999, appear. 
Vacancies scheduled to appear from May 1, 1999, through July 
31, 1999, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
April 7, 1999. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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