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The Montana Administrative Register {(MAR), a twice-monthly
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state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
gection c¢ontains the attorney general’'s opinionas and state
declaratory rulings. Special notices and tables are found at
the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the
adoption of a rule

related to acquiring
services to operate the
State Employees’
Charitable Giving Campaign

NOTICE OF PROPOSED
ADOPTION OF A RULE RELATED
TO ACQUIRING SERVICES TO
OPERATE THE STATE
EMPLOYEES' CHARITABLE
GIVING CAMPAIGN

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

1. On June 3, 1999, the Department of Administration
proposes to adopt a rule related to acquiring services to
operate the State Employees’ Charitable Giving Campaign.

2. The proposed rule provides as follows:

(1) The state employees’ charitable giving campaign (SECGC)
may procure supplies or services costing $15,000 or less using
a purchase technique that best meets the campaign’s needs.

(Auth. 18-4-221, MCA; Imp. 18-4-221, MCA)

3. The State Employees’ Charitable Giving Campaign is the
only employer-authorized solicitation by non-profit groups of
state employees at work. The Department of Administration
appoints an advisory council to oversee the campaign and needs
to acquire certain services to administer it. Specific services
are required to organize the fund-raising campaign and to
collect and disburse funds raised by the campaign. All of the
costs of providing these services come from employee
contributions. In the interest of maintaining accountability,
the department is proposing this rule to place a limit on the
amount of employee funds expended without a competitive process.

4. The State Personnel Division maintains an interested
persons list and sends copies of proposed rule notices to
everyone on the list. Anyone wishing to be placed on the list
may contact the division at (406) 444-3871 or send a request to
State Personnel Division, PO Box 200127, Helena, MT 59620-0127
and ask to be placed on the interested persons list for proposed
rule changes.

5. Interested persons may submit their data, views, or

arguments concerning the proposed rule to Gale Kuglin, Personnel
Policy Coordinator, State Personnel Division, Department of

MAR Notice No. 2-2-285 7-4/8/99
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Administration, PO Box 200127, Helena, Montana 59620-0127.
Electronic responses may be sment to gkuglin@state.mt.us, All
responses must be received no later than May 10, 1999,

6. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Gale Kuglin at the address listed above. The
comments must be received no later than May 10, 1999.

7. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the administrative rules review committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register, Ten percent of those persons directly
affected has been determined to be at least 25 state employees
based on the more than 250 SECGC contributors annually.

8. Alternative accessible formats of this document will
be provided upon request. Persons who need an alternative
format of this rule notice, or who require some other reasocnable
accommodation in order to participate in this process, should
contact Gale Kuglin, at the address given in paragraph 5 above,
by telephone at (406)444-3984, or by electronic mail at
gkuglin@state.mt,us. For those with a TDD, relay service is
available by dial 1-800-253-4091.

3 - : j : : {
Dal Smilie f,ois Menzie&\ U
Rule Reviewer Director

BY:

Certified to the Secretary of State March 26, 1999
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NQTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF ARM 8.32.1409 PROHIBITED
to prohibited IV therapies )} 1V THERAPIES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On May 8, 1999, the Board of Nursing proposes to amend
‘the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8,32.1403 PROHIBITED IV THERAPIES (1) through

(1) {b) {xvii) will remain the same.

cet:t:!i al!d a!tEII‘ ai 11llxesl or
(d) will remain the same, but will be renumbered (c)."
Auth: Sec. 37-8-415, MCA; IMP, Sec. 37-8-415, MCA

This amendment is being proposed to delete ARM
8.23.1409(1) (¢). The language in (1) (c} should have been
proposed for deletion in MAR Notice No. 8-32-42 publisghed in
issue number 5 of the 1998 Montana Administrative Register. The
language in (1) (c) was added as a function licensed practical
nurses are allowed to perform in the amendment of 8.32.1408 in
MAR Notice No. 8-32-42,

3. Interested pergons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Nursing, 111 N. Jackson, P.0O. Box 200513, Helena,
Montana 59620-0513, or by facsimile to (406) 444-1667, to be
received no later than 5:00 p.m., May 6, 1999.

4, If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments orally
or in writing at a public¢ hearing, he must make written reguest
for a hearing and submit the request along with any comments he
has to the Board of Nursing, 111 N. Jackson, P.O. Box 200513,
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667,
to be received no later than 5:00 p.m., May 6, 1999,

5. 1If the Board receives requests for a public hearing on
the proposed amendment from either 10 percent or 25, whichever
ig less, of those persons who are directly affected by the
proposed amendment, from the Adminigtrative Rule Review
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
menbers who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in

MAR Notice No. 8-32-45 7-4/8/99
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the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 330 based
on the 3300 licensees in Montana.

6. Persons who wish to be informed of all Board of
Nursing administrative rulemaking proceedings, or other
administrative proceedings, may be placed on a list of
interested persons by advising the Board in writing at 111
North Jackson, P.0O. Box 200513, Helena, Montana 59620-0513 or
by phone at (406) 444-2071.

BOARD OF NURSING
KIM POWELL, RN, BSN, CEN
PRESIDENT

BY: Qg . Z?JMA

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(.

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, March 26, 1999.
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BEFORE THE BOARD OF VETERINARY MEDICINE
DEPARTMENT OF - COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ) OF ARM B.64.508 UNPROFESSIONAL
to unprofessional conduct and ) CONDUCT AND THE ADOPTION OF
the proposed adoption of a new ) NEW RULE I RECORD-KEEPING

rule pertaining to record- ) STANDARDS

keeping standards )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On May 8, 1999, the Board of Veterinary Medicine
propoges to amend and adopt the above-stated rules.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

v8,64.508 UNPROFESSIONAL CONDUCT For the purposes of
implementing the provisiona of 37-1-319, MCA, the board defines
"unprofessional conduct" as follows:

(1) through (13) will remain the asame,

Auth: Sec. 37-1-131, 37-1-319, 37-18-202, MCA; IMP,
Sec., 37-1-131, 37-1-316, 37-1-319, 3738311, MCA

REASQN: The proposed amendment to ARM 8.64.508 will add
"violation of the required veterinary medical record-keeping
standards" to the definition of unprofessional conduct to
clarify, to the licensees and the public, the expected minimum
standarde licensees in this area of practice are expected to
meet. Numerous record-keeping irregularities have been noted
by the Board through its review of complaints and the Board is
currently without the means to address the deficiencies of
record-keeping by these professionals. This amendment will
allow the Board to pursue disgciplinary action when standards
violations are identified.

3. The proposed new rule will read as follows:

"I RECORD-KEEPING STANDARDS (1) The required gtandards
of veterinary medical record keeping are as follows:

’ (a) Patient medical records, either written or
electronic, shall be maintained for every animal accepted and
treated as an individual patient by a veterinarian, and for
every animal group (e.g. herd, litter, flock) treated by a
veterinarian. These records shall be maintained and stored in
an orderly manner lending itself to retrieval.

(b) When appropriate, licensees may substitute the words
"herd, " "flock" or other collective term in place of the word
"patient" of this section. Records to be maintained on these
animals may be kept in a daily log, or the billing records,

MAR Notice No. 8-64-25 7-4/8/99
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provided that the treatment information that is entered is
adequate to substantiate the identification of these animals
and the medical care provided. In no case does this eliminate
the requirement to maintain drug records as specified by state
and federal law and board rules.

(c) The following data shall be clearly noted:

(1) name, address and phone number of owner or agent;

(11) description, sex (if readily determinable), breed
and age of or description of group;

(1ii) date animal or group was seen, admitted,
discharged;

{iv) results of examination, condition, diagnoses
suspected;

(v) all medication, treatment, prescriptions or
prophylaxis given, including amount and frequency for both
inpatient and outpatient care;

(vi) diagnostic and laboratory tests or techniques
utilized, and results of each.

(d) Veterinarians who practice with other veterinarians
shall indicate by recognizable means on each patient's or
animal group's medical record any treatment he/she has
performed, or which he/she has directed support personnel to
perform.

(e} All radiographs shall be permanently labeled to
identify the veterinarian or premise, the patient, the owner,
the date and anatomical orientation.

(f£) Medical records of both individual and group patients
shall be maintained for a minimum of three years after the last
vigit.

(g} Consent forms, if used, should be part of the medical
record.

Auth: 8Sec. 37-1-131, 37-1-319, 37-18-202, MCA; IMP, Sec.
37-1-131, 37-1-316, 37-1-319, MCA

The new rule is being proposed to establish minimum
standards of record-keeping for veterinarians. During the
complaint process and while conducting Board business, members
have encountered client records of varying quality. By
implementing this rule, the Board is setting forth the minimum
standards required for veterinary record-keeping both to
protect the licensees and the consumer.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendment and adoption in
writing to the Board of Veterinary Medicine, 111 N. Jackson,
P.O. Box 200513, Helena, Montana 59620-0513, or by facsimile to
(406) 444-1667, to be received no later than 5:00 p.m., May 6,
1999,

5. If a person who is directly affected by the proposed
amendment and adoption wishes to present his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request along
with any comments he has to the Board of Veterinary Medicine,
111 N. Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, or
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by facsimile to (406) 444-1667, to be received no later than
5:00 p.m.,, May 6, 1999.

6. If the Board receives requests for a public hearing on
the proposed actions from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed actions, from the Administrative Rule Review
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 2%
members who will be directly affected, a hearing will be held
at a later date, Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 94 based on
the 941 licensees in Montana. .

7. Persona who wish to be informed of all Board of
Veterinary Medicine administrative rulemaking proceedings, or
other administrative proceedings, may be placed on a list of
interested persons by advising the Board in writing at 111
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or
by phone at (406) 444-5436.

BOARD OF VETERINARY MEDICINE
DON SMITH, DVM, PRESIDENT

o (s 10 Barks

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RﬁLE REVIEWER

Certified to the Secretary of State, March 26, 1999.

MAR Notice No. 8-64-25 7-4/8/99
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the proposed
amendments of 17.8.601,
17.8.606, 17.8.610, 17.8.611,
17.8.612, and 17.8.613
pertaining to open burning

NOTICE OF PUBLIC
HEARING ON PROPOSED
AMENDMENTS

(AIR QUALITY)
T0: All Interested Persons

1. On May 17, 1999, at 1:30 p.m., the Board will hold a
public hearing in Room 35 of the Metcalf Building, 1520 East
Sixth Avenue, Helena, Montana, to congider the proposed
amendments of the above-captioned rules.

The Board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing. If
you need an accommodation, contact the Board no later than 5
p.m., May 5, 1999, to advise us of the nature of the
accommodation you need. Please contact the Board at P.0O. Box
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

2. The rules as proposed to be amended appear as follows.
Matter to be added is underlined. Matter to be deleted is
interlined.

17.8.601 DEFINITIONS (1) "Best available control
technology" (BACT) means those techniques and methods of
controlling emission of peollutants from an existing or proposed
open burning source which limit those emissions to the maximum
degree which the department determines, on a case-by-case basig,
is achievable for that sourc¢e, taking into account impacts on
energy use, the environment, and the economy, and any other
costs, including cost to the source.

{a} Such techniques and methods may include the following:

(i) scheduling of burning during periods and seasons of
good ventilations;

(1) applylng dispersion forecasts+;

(iii) utilizing predictive modellng results performed by
and available from the department to minimize smoke impacts+i

(iv) 1limiting the amount of burning to be performed during
any one times;

{v) using ignition and burning techniques which minimize
smoke productionsy:

(vi) selecting fuel preparation methods that will minimize
dirt and moisture content+;

(vii) promoting fuel configurations which c¢reate an
adequate air to fuel ratioy:

(V&li) prioritizing burns as to air quality impact and
assigning control technigues accordinglys; and
{ix) promoting alternative treatments and uses of

materials to be burned.
(b} For essential agricultural open burning or prescribed

7-4/8/99 MAR Notice No. 17-093
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wildland open burning during September, October, or November,
BACT includes burning only during the time periods specified by
the department, which may be determined by calling <466}-44d4—
3454 the department ew at (800) 225-6779.

(¢} For prescribed wildland open burning during December,
January or February, BACT includes burning only during the time
periods specified by the department, which may be determined by
calling +466)—444—3454 the department at (800) 225-6773.

(2) through (11) Remain the sgame.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

17.8.606 MINOR OPEN BURNING SOURCE REOUIREMENTS (1) and
(2) Remain the same.

(3) During September, October, or November, to conduct
essential agricultural open burning or prescribed wildland open
burning, a minor open burning source must adhere to the time
periods set for burning by the department that are available by
calling 4466} —444-3454 the department er at (800) 225-6779.

(4) through (4) (a) (ii) Remain the same.

(iii) adhere to the time periods set for burning by the
department that are available by calling the
department 0 5-6779.

{b) 1Inside the eastern Montana open burning zone, a minor
open burning source need only notify the department by telephone
of any burning prior to ignition. Burning is allowed when
ventilation conditions are good or excellents

the—nationat—weather—pervice—effices—in—Billings—and—Creat
Fatls. Ventilatjon conditions are determined bv the department
using a ventjlation index, which is defiped as the prodyct of

e ixing depth £ t

m jm

m v o Vi
on he vent i ind
Fo asg V. a on )4
the department_at (800) 225-6779,
(s) and (6) Remain the same.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

17.8 0 [¢) S
(1) through (4) (a) Remain the same.
(b) »peeeive—and—adhere—te comply with the conditions in

any air quality open burnlng permit issued to it by the
department which will be in effect for 1 year from its date of
issuance Qr another time frame as specified in the permit by the

department; and
(5) Remains the same.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-211, MCA

17.8.61 EM NCY OPEN BURNIN (1) Remains the
same.
(2) Oral authorization to conduct emergency open burning

may be reguested—frem granted by the department by-—tetephone .
MAR Notice No. 17-093 7-4/8/99
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upon previdimg recejving the following
information:

(2) (a) through (d) Remain the same.
(2) (e) the date and time of the proposed burn; and
i ci ivin
w £i i ;
(f) Remains the same, but is renumbered (g).
(3) Remains the same.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-211, MCA

(0) T AL AI U, B ING P ITS

(1) through (5) Remain the same.

(6) The department may place any reasonable requirements
in a conditional air quality open burning permit that the
department determines will reduce emissions of air pollutants or
minimize the impact of emissions, and the recipient of a permit
must adhere to those conditions. For a permit granted under
(4) (a) of this rule, BACT for the year covered by the permit
will be specified in the permit; however, the source may be
required, prior to each burn, to receive approval from the
department of the date of the proposed burn to ensure that good
ventilation exists and to assign burn priorities if other
gources in the area request permission to burn on the same day.
Approval may be requested by calling the department at -(486)-
A h— 4ok 0 -6779.

(7) through (10) Remain the same.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-211, MCA

W, E E URNING P IT

(1) through (5) (a) Remain the same.

(b) a provision that the source may be required, prior to
each burn, to receive approval from the department of the date
and time of the proposed burn to ensure that good ventilation
exists and to aseign burn prioritieas, if necessary. Approval
may be requested by calling the department at

(6) through (8) Remain the same.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-211, MCA

3. The Board is proposing amendments to the open burning
rules administered by the Department of Environmental Quality.

Existing rules contain certain references that are no
longer accurate. Specifically current rules contain a phone
number for the Department that is no longer valid, and refer
minor open burners to the National Weather Service for
dispersion forecasts when the National Weather Service no longer
provides this information. The Board proposes to delete these
references in ARM 17.8.601, 17.8.606, and 17.8.611 through
17.8.613. In the absence of dispersion forecasts by the
National Weather Service, the Board proposes to define
ventilation ¢onditions in the rule, using a recognized measuring
system known as a ventilation index.

The propoged amendment to ARM 17.8.610(4) (b) would allow

7-4/8/99 ) MAR Notice No., 17-093
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major open burning permits to be igsued for a period other than
1 year. By current rule these permits are required to be valid
for 1 year, and the standard practice has been to issue these
permits on September 1. If a permit is appealed, issuance of
the permit may be delayed beyond the fall open burning season,
even though the Board may ultimately uphold the Department's

decigion to issue the permit. Revising the term of these
permits to a calendar year basis is necessary to allow time to
resolve an appeal prior to the open burning season. To

accomplish this, the Department must issue the next round of
permits for 16 months. The proposed amendment would allow for
this change in permit duration.

Under current rules, to obtain an emergency open burning
permit, the applicant is required to provide information
concerning the location, date and time of the burn, amount of
material to be burned, absence of alternative disposal methods,
and existence of an immediate threat to human health and safety
and safety to plant or animal life. The Department must receive
the information it needs to determine if an emergency exists
that warrants telephone authorization to conduct emergency open
burning. Existing rules do not require the applicant to provide
the date and time that the spill or incident giving rise to the
emergency was first noticed. Without this information the
Department is unable to confirm that conditions exist which
constitute a genuine emergency, Jjustifying approval of an
emergency open burning permit over the phone. The Board
proposes to add this requirement to ARM 17.8.611.

The Board is also proposing minor editorial revisions to
ARM 17.8.610 and 17.8.611 to make the rules easier to read.
These revisions are not intended to change the meaning ¢of the
rules.

4. Interested persons may submit their data, views or
arguments concerning the proposed rules either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.0Q. Box
200901, Helena, Montana 59620-0901, no later than May 24, 1999.
To be guaranteed consideration, the comments must be postmarked
on or before that date.

5. James B. Wheelis, Board Attorney, has been appointed
to preside over and conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by Jog Gerbase

JOE GERBASE, Chairperson
Reviewed by:

David Rusoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State, March 26, 1999.

MAR Notice No. 17-093 7-4/8/99
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of
amendment of 17.8.301,
17.8.342 and 17.8.704
pertaining to maximum
achievable control
technology (MACT)
approval for hazardous
air pollutants

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

(Air Quality)

TO: All Interested Persons

1. On May 18, 1999, at 10 a.m. or as soon thereafter as
the matter may be heard, the Board will hold a public hearing in
Room 35 of the Metcalf Building, 1520 East Sixth Avenue, Helena,
Montana, to consider the proposed amendment of the
above-captioned rules.

The Board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing. If
you need an accommodation, contact the Board no later than S
p.m., May 10, 1999, to advise us of the nature of the
accommodation you need. Pleadse contact the Board at P.0O. Box
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax
(406) 444-4386,

2. The rules as proposed to be amended appear as follows.
Matter to be added is underlined. Matter to be deleted is
interlined.

17.8.301 DEFINITIONS For purposes of this subchapter, the
following definitions apply:

: "11 ex ion" _mean document igsued by the

tm n -by-gase basi finding that a major source

o me: e criteria ntain in CFR 63.41 efinition

" ru majo. urce" 2) (i) th h_(vi and ig thus

irements of 42 USC 2
(1) through (3) Remain the same, but are renumbered (2)
through (4).

(5) "Beginning actual construction" meang, ip general,
ia i on-gi c c¢tion activities of a
permanent nature, Such activities include, but are not limited
to, installatjon of building supports and foundations, laying of
underground pipework, and_ cgonstruction gf permanent storage
ru es .,
(5) Remains the same, but is renumbered (6).
7 " Co t a or s ce o P" means:
abrj e ct, or install a major source of HAP;
or
o T 8 a_major gour of P replacin
om| t igti ro r production it in_and

of itself emits or has the potential to emit 10 tons per year of
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achiev
gourc ablished 4 R 6 b
(4) Remains the same, but is renumbered (8).
"Gree 1 jte" me a i
control that is an undeveloped gite.
10} * ardou i 1 £n " " me
ollut igted i r a 4 7 .
(6) Remains. the same, but is renumbered (11).
12) "Ma -] o] P" ng;
a e iel t a
of i ur whi is ate o)
a u n ¢ ol and wl emj r
it 10 to e ar I P 2 e
combination of HAP; or
b a dev ed gj ne
unit whic n and of iteelf emi or has the
10 tons -] ar an HAP 2 8
combination HA
(13) “Maximum achievable coptrol technology® ("MACT") means
th miggio imi jon whic n i
emission limi io chiev i ractic e
pimilay source, and which reflects the maximum dearee of
red ion in mi n he t g__into
c ide jo e o i igsi jon, and
n -ai ali th and enviro 1 im 1 enerqay
requirements, determines js achjevable by the_ c¢onstructed or
ng c maj P
(7) Remains the same, but is renumbered (14).

"Not j MA roval® n d
the department containing all federally enforceable conditions
nec ary_ t forc T _or er rol
that the MACT emigsjon limitation is met.

6) " r i nig" 8

Bt 8 i t hat proc a
or otherwise uses material inputs to produce or gtore an
intermediate or final product. A single facilitv may contain
ls) than on roc r duction

{8) through (12) Remain the same, but are renumbered (17)
through (21},
AUTH: 7%-2-111, 75-2-203, 75-2-204, MCA; IMP: 75-2-203, MCA

I
Ol

17 3 MI STANDARDS FOR
FOR__SOURGE CATEGORIES (1) The owner or operator of any
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affected source, as defined and applied in 40 CFR Part 63, shall
comply with the requirements of 40 CFR Part 63, incorporated by

reference in ARM 17.8.302. pll references ip 40 CFR Part 63,
Subpart B to 'permitting authority" refer to_the Montana
department of environmental gual "d t ")
t h c mai
otige
i u by or t

{5) The owner or opgrator of a new process or production
whi f itpelf ite or has e enti to it
e a P 2 on ar an
ti o m appl o the de tme for a 11
X Ts) if th e or producti unit meets the criteria
i 41 finjtjon " struct maij
a" 2) (4 hrou vi Applicati must be made on
v e ent t lea 180 g prior
beginning actual construction. The applicant shall include such
information ag may be necessary to demonstrate that the procegs
ion it m t i ia r nced h i
{6) As further described below, and except as expresgly
i i e al i £ M T
7 cha i £ a ication f a notice
Yov or e ion. Or purpo of is
rglg; .
(a) all referepges in applicable provisions of ARM Title
7 bch er 7 o__"pe u "a ualit
preconstruction permit" or "air quality permit® mean "notigce of
T_approval" or " xemption," appropriate;
(b) all referepges in applicable provigions of ARM Title
17. chapter 8, subchapter 7 to "pew or altered gource" wean
"m 3 p."
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. mit O = - = 2 3 era = 2 atat
Title 17, chapter 8, subchapter 12, as appropriate. consistent
with u m F

17.8.732.
AUTH: 75-2-111, 75-2-203, 75-2-204, MCA; IMP: 75-2-203,
75-2-204, 75-2-211, MCA
ED!
PRECONSTRUCTIO T (1) through (5) Remain the same.
wi 3 L] 1 "
1 12 i ubject

17.8.342.
AUTH: 75-2-111, 75-2-204, MCA; IMP: 75-2-204, 75-2-211, MCA

3. The Board is proposing these amendments to maintain

state primacy under the federal Clean Air Act Amendments of
1990. Pursuant to 42 USC 7412, the Department is required to

MAR Notice No. 17-094 7-4/8/99



~576-

hazardous air pollutants (HAPs), Under section 7412(g), the
Department is required to implement a program to regulate the
construction or reconstruction of major sources of HAPs, until
applicable emission standards are promulgated. On December 27,
1996, the Environmental Protection Agency (EPA) published the
preamble and final rules regarding the construction or
reconstruction of major sources of HAPs. 61 Fed. Reg. 68384,
The EPA rules may be found at 40 CFR 63.40, et. seq. The
amendments proposed by the Board in this Notice create an
approval process administered by the Department to regulate the
construction or reconstruction of major sources of HAPs. The
policy of the state legislature is for the state to obtain, and
maintain, primacy for the state's environmental programs. The
proposed amendments are necessary to maintain an approvable Air
Toxics and Title V Permitting Program. The failure to adopt
these amendments may result in the loss of primacy and the
imposition of economic sanctions on the state by EPA.

To protect public health, EPA is developing emission
standards for certain categories of major sgources of HAPs,
generally defined as any source with the potential to emit 10
tons per year of any HAP or 25 tons per year of any combination

of HAPs. The 8tandards will require the application of
stringent pollution controls in the form of Maximum Achievable
Control Technology ("MACT"). While EPA has issued many MACT

standards, a large number of categories of major sources of HAPs
remain to be regulated.

The proposed amendments regulate the c¢onstruction or
reconstruction of major sources of HAP8 on a case-by-case bagis
until an applicable MACT standard 1is promulgated. The
amendments require anyone who congstructs or reconstructsg a major
gource of HAPs to obtain approval from the Department prior to
beginning such activity. The Department makes a source-specific
MACT determination, and issues a Notice of MACT Approval. The
process tracks the general air quality preconstruction
permitting process, and includes public notice and comment. A
similar process exists for obtaining an exemption from these
requirements if the source meets specific criteria contained in
federal regulations.

The proposed amendments represent the minimum program
necegsary to obtain EPA approval of the State's program under
section 7412(g). The Board is not proposing alternative rules
because the adoption of rules at least as stringent as the EPA
ruleg is required for EPA approval. Although the EPA rules
provide for alternative processes for implementing the
requirements of section 7412(g) at the state level, the Board is
proposing to implement this program using the procedures from
the existing air quality preconstruction permitting program, The
Board believes this approach is consistent with the expresaed
intent of the 1993 Legislature that section 7412(g) be
implemented through sgection 75-2-211, MCA.
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The proposed amendments also clarify that, for purposes of
applying the requirements of 40 CFR Part 63 (previously adopted
by the Board), references in those rules to ‘"permitting
authority" mean the Department. This is necessary to prevent
confusion regarding implementation of the rules at the state
level.

4. Interested persons may submit their data, views or
arguments concerning the proposed rules either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.O. Box
200901, Helena, Montana, 59620-0901, no later than May 28, 1999,
To be guaranteed consideration, the comments must be postmarked
on or before that date.

5. James B. Wheelis, attorney for the Board, has been
appointed to preside over and conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by Jog Gerbage

JOE GERBASE, Chairperson

Reviewed by:

David Rusoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State March 26, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the )
adoption of NEW RULE I ) NOTICE OF PUBLIC HEARINGS
and amendment of ) ON PROPOSED ADOPTION AND
17.38.101 and 17.38.249 ) AMENDMENT
pertaining to public )
water and sewage system )

)

requirements (PUBLIC WATER SUPPLY)

TO: All Interested Persons

1. The Board of Environmental Review will hold multiple
public hearings to consider the proposed adoption and amendment
of the above-captioned rules. The Board will hold a hearing in
Helena, Montana on May 20, 1999, at 10 a.m. in Room 111 of the
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana. The
Board will hold a hearing in Missoula, Montana on May 24, 1999,
at 2 p.m. in Room 201 of the Missoula County Courthouse, 200
West Broadway, Missoula, Montana. Finally, the Board will hold
a hearing in Billings, Montana on May 27, 1999, at 2 p.m. in
Room 108 of the Department's Regional Office, Airport Industrial
Park, IP-9, 1371 Rimtop Drive, Billings, Montana.

The Board will make reasonable accommodations for persons
with disabilities who wish to participate in these hearings. I1f
you need an accommodation, contact the Board no later than 5
p.m., May 10, 1999, to advise us of the nature of the
accommodation you need. Please contact the Board at P.O. Box
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax
(406) 444-4386,

2. The rule as proposed to be adopted, appears as
follows:

F_SYS (1) Public water supply
systems must be owned by an individual, a water and sewer
district, an incorporated city or town, a county or city-county
government, or a private entity currently incorporated in
accordance with Montana laws and regulations. Within 30 days
after a change in ownership oc¢curs, the new owner of a public
water supply system shall notify the department, in writing, of
the new owner's name, mailing address, telephone number, and the
designated contact person as required by ARM 17.38,249.

AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

3. The rules as proposed to be amended appear as follows.
Matter to be added is underlined. Matter to be deleted is
interlined.

7 01 P OR PUBLI WATE SUPPLY OR WASTEWATER
SYSTEM (1) through (4) Remain the same.
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(4) (a) The design report, plans and specificationa for
& community water systemg must be prepared and designed by a
professional engineer in accordance with the format and criteria
get forth in Circular WeB—% DEQ-1, "Montana Department of Headth
and Environmental Sedemsss Quality Standards for Water Works",
3992 1999 edition.

(b) The design report, plans and specifications for non-
community water systems must be prepared in accordance with the
format and criteria set forth in Circular WeB—3 DEQ-3, "Montana
Department of Healeth—and Environmental &eienees Quality
Standards for Small Water Systems", 3992 1999 edition. The
department or a delegated division of local government may
require the plans and specifications for such a system to be
prepared by a professional engineer when the complexity of the
proposed system warrants such engineering (e.g., systems using
gravity storage, pressure booster/reduction stations, or
disinfection facilities).

{(c) The design report, plans and specifications for all
wastewater systems, except non—communiby—sewage-—gystens—and
ether public subsurface sewage treatment systems, must be
prepared and designed by a professional engineer in accordance
with the format and criteria set forth in department Circular
WeB—2 DEQ-2, "Montana Department of Health—and Environmental
Seiences Quality Design Standards for Wastewater Facilities,®
4595 1999 edition. The design report, plans and specifications
for a wastewater system must also be designed to protect public
health and ensure compliance with the Montana Water Quality Act,
Title 75, chapter 5, MCA, and rules adopted under the act,
including ARM Title 17, chapter 30, subchapter 7.

(4) (d) through (f) Remain the same.

{(g) ‘The applicant must identify to the satisfaction of the
department or a delegated division of local government that a
legal entity exists whieh that is responsible for the ownership,
maintenance, operation and perpetuation of the public water

supply system or wastewater system. ul g

wned indjvid W, a wer
incorporated city or town, a county or ¢itv-county dgovernment,
r a private £i r inco i i
Monta law; e tiong. f a an W

[ new e lic_wat su
department, in writi within 30 afte

wn hi r e i enti

system will be considered a non:complying system,

{(5) and (6) Remain the same.

(7) Unless the applicant has ecommeneed completed the
construction, alteration, or extension of a public water supply
or wastewater system within 2 3 years after the department or a
delegated unit of local government has issued itg written
approval, the approval shali—be—deemed ig void and a design
report, plans and specifications shall must be resubmitted as
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da com
a i a i in
ua justification t e

required by (4) of this rule with the appropriate fees specified
in_this sgubchapter. The departwment way grant a completion

{(8) Remains the game.

(9) Pprior to commencing uge of a pew public gystem, or any
poxrtion of a pew public system, the applicant ghall certify by
letter to the department that the system, or portion of the

t w i1 accordance with
ifi [} g-buyilt r the new
gystem, or portion of the new gystem. constructed to that date,
i i 0 £ th
d_ipto . P W tems sign b

certification letter and ag-builtg, Within 90 days after
construction 4# hag been completed upon ap existing public water
supply system or wastewater system, or upon an extension of or
addition to such a system, the applicant shall certify to the
department or a delegated division ¢f local government that the
construction, alteration, or extension was completed in
accordance with the plans and specifications approved by the
department. In—ecanes—where—ene For, systemg was designed by a
professional engineer, the applicant shall submit a professional
engineer's certification that the construction, alteration or
extension was completed in accordance with the plans and
specifications approved by the department. This certification
shall be accompanied by a complete set of "as built" drawings
signed by the applicant or, im—~eceses whewe—the for systems +o
designed by an engineer, sgigned by the professional engineer,
and an operation and maintenance manual if applicable.

{(10) The applicant shall submit documentation_ jindicating
commitment _to retajn a_ qualified profeggional to provide
ica at e em was bui in nformance with the
v ifica . t tem was igned

i j the documenta m indi h
wi rovided a es al ineer.

(10) and (11) Remain the same, but are renumbered (11) and
(12) .

4323 (13) (a) The department hereby adopts and incorporates
by reference the following publications:

(i) Department of Health—and Environmental Seiencest
Quality Circular WoB—3+ DEQ-1, 3992 1999 edition, which sets
forth the requirements for the design and preparation of plans
and specifications for public water supply systems.

(ii) Department of Environ tal Quality Circular WoR—2
DEQ-2, #5995 1999 edition, which sets forth the requirements for
the design and preparation of plans and specifications for
sewage works,

(iii) Department of Heeltkh—ard Environmental Eeiepecest
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Qualjty Circular WeB—3 DEQO-3, 3592 1999 edition, which sets

forth minimum design standards for small water systems.
(13) (a) (iv) through (b) Remain the same.

AUTH: 75-6-103, MCA; IMP: 75-6-103, 75-6-112, and 75-6-121, MCA

17.38.249 DESIGNATED CONTAGT PERSON (1) The supplier of
a_gommuni o - ie - gomm m in
a certified operator to perform monitoring and reporting in
c nece wit h i n £ i
rti b i
w r By 8 em jip a d wi i
MCA.

(1) through (4) Remain the same, but are renumbered (2)
through (5).
AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA

4, Under the Safe Drinking Water Amendments of 1996,
states are required to adopt capacity development rules by
October 1, 1999, for new community and non-transient
non-community water systems, Capacity development means
acquisition and maintenance of adequate technical, managerial,
and financial capabilities to enable water systems to
consistently provide safe drinking water.
States that do not comply with the October 1, 1999,
deadline will lose 20% of their drinking water state revolving
funds for FY 1999. The Montana Drinking Water State Revolving
Fund Program (DWSRF) would lose approximately $1.5 million for
fiscal year 1999. States will continue to be penalized in the
following amounts if capacity development rules are not adopted:
FY 2000 - 20% or approximately $1.5 million for Montana
DWSRF

FY 2001 - 20% or approximately $1.9 million for Montana
DWSRF

FY 2002 - 20% or approximately $1.9 million for Montana
DWSRF

FY 2003 - 20% or approximately $2.0 million for Montana
DWSRF

The proposed rule and circular changes are necessary to
ensure long-term stability of new water and wastewater systems.
The proposed changes are necessary to promote better designed
water systems and ensure that new systems can provide adequate
water, both in quantity and quality, for human consumption. ‘The
proposed changes are necegsary to promote better planning of new
wagstewater systems, thereby reducing the potential for premature
gsystem fajlure and degradation of state waters, By requiring
long-term planning, the proposed rule and circular changes would
also help prevent violations by public systems.

The Board is proposing to place technical, managerial, and
financial capacity development requirements in the Public Water
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Supply Rules (ARM Title 17, chapter 8, subchapter 1), and in
Department circulars for community water systems and
non-community non-transient water and wastewater systems,
incorporated by reference in ARM 17.38.101.

The Board is proposing additional changes to the Public
Water Supply Rules (subchapters 1 and 2) and Department
circulars WQB-1, WQB-2 and WQB-3, incorporated by referencé in
the rules, to reflect the Department's new name, for internal
consistency, to correct minor typographical and grammar errors,
to conform the rules and circulars to current rule drafting
style, and to make the rules and circulars easier to read and
more understandable. These editorial amendments are not
intended to change the meaning of the rules or circulars.

The Board is proposing new Public Water Supply (PWS)
circulars PWS-5 and PWS-6 and is proposing to incorporate those
circulars by reference into existing circulars WQB-1 and WQB-3.
PWS-5 would require evaluation of new community and
non-transient non-community groundwater systems for the presence
of groundwater under the direct influence of surface water.
PWS-6 would require new community and non-transient
non-community water systems to prepare a source water protection
delineation.

The proposed new rule, rule amendments, circular amendments
and new circulars are further summarized below. For more
detailed information regarding the specific proposed changes to
the existing circulars and for more detailed information
regarding the new circulars, copies of the circulars may be
obtained from the Department upon request.

Rule Changes

The Board ig proposing to amend ARM 17.38.101 to rename
circulars WOB-1, WQB-2, and WQB-3 as Department of Environmental
Quality DEQ-1, DEQ-2, and DEQ-3 respectively, and to eliminate
reference to the no longer existing Water Quality Bureau (WQB).

The Board is proposing to amend ARM 17.38.101(4) (g), to
further define the entities that may own and operate public
systems, tO require notice to the Department if change of
ownership occurs, and to classify a system as non-compliant if
a responsible entity ceases to own and operate the system. These
amendments would address the managerial capacity of a system and
are necessary to ensure that responsible entities own and
maintain public systems.

‘The Board is proposing to amend ARM 17.38.101(7) to require
completion of a public system within 3 years. Applicants would
be required to resubmit plans for review and approval for
gystems not completed within 3 years after approval unless the
Department grants an extension. Currently, the rule requires
resubmission of a design report, plans, and specifications for
approval if construction is not commenced within 2 years.
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However, construction may be commenced and not be completed for
geveral years. The proposed amendment would address the
technical capacity of a new system and is necessary to ensure
that new systemsa are constructed in accordance with the
Department's most current design criteria.

The Board is proposing to amend ARM 17.38.101(9) to require
the applicant or a profesaional engineer to notify the
Department prior to commencing use of a new system. This
requirement is necessary to allow the Department to maintain
current records and establish wonitoring schedules for new
systems. This requirement is also necessary to increase the
technical capacity of systems by improving monitoring of new
systems.

The Board is proposing to add a new subsection (10) to ARM
17.38.101 to require applicants to provide documentation that a
qualified professional or professional engineer will be retained
to certify as-builts of the system. This requirement 1is
necessary to ensure the technical capacity of systems and to
provide ‘assurance to the Department that a qualified
professional will oversee construction.

The Board is proposing to add a new subsection (1) to ARM
17.38.249 to require a certified operator for community and
non-trangient non-community systems in accordance with Title 37,
chapter 42, MCA. This revision is necessary to clarify that
community and non-transient non-community water suppliers are
required to retain a certified operator. Currently, the public
water supply rules do not clearly require these types of water
suppliers to retain certified operators although certified
operators are required under Title 42, chapter 37, MCA.

The Board is proposing NEW RULE I to prevent unincorporated
associations of property owners from acting as owners of public
water supply systems. Private homeowners' or water users'
agsociations are often approved by the Department as public
water supply system owners when new public water supply systems
are approved. These associations lapse into unincorporated
status if annual fees and a list of association officers are not
provided to the Secretary of State's office. Unincorporated
agsociations are not recognized under the law as “"persons".
Individual members whose views or wishes are not articulated or
acted upon by the association representatives may be denied due
process under standard departmental enforcement actions and
civil litigation must be handled as a class action. With an
unincorporated asgsociation, ownership and responsibility for
compliance are unclear. This unincorporated status has provided
enforcement difficulties for the Department in two recent
enforcement actions. Proposed NEW RULE I 1is necessary to
alleviate these problems.

Circular Changes
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The Board is proposing to rename Department circulars
WQB-1, WQB-2, and WQB-3 as DEQ-1, DEQ-2, and DEQ-3, and to
change references in the circulars to the former Department of
Health and Environmental Sciences (DHES) to refer to DHES'
successor, the Department of Environmental Quality (DEQ). The
Board is proposing to substitute "the Department" for YWQOB".
These changes are necessary because DHES and the Water Quality
Bureau no longer exist.

The Board is proposing new policy statements in DEQ-1 to
address alternative technologies recently approved for water
systems by the Environmental Protection Agency (EPA). WQB-1
does not currently provide design guidelines for new alternative
technologies, however, the Department has received proposals to
use these alternative technologies. The Department needs design
guidelines to properly review and evaluate these new
technologies. The new version of "Recommended Standards for
Water Works (RSWW)", 1997 Edition (water system design standards
prepared and used by 1Illinois, Indiana, Iowa, Michigan,
Minnesota, Missouri, New York, Ohio, Ontario, Penngylvania, and
Wisconsin), referred to below as the '"parent document,"
addresses alternative technologies in the form of policy
gtatements, Adoption of these policy statements is necessary to
enabhle the Department to assess the integrity of proposed
alternative technologies.

The Board is proposing to replace the current policy in
WQB-1 on the use of packaged water treatment plants with the
"Pre-Engineered Water Treatment Plants" policy in RSWW. The
RSWW policy is more comprehensive than the existing policy in
WQB-1 and provides additional criteria for use of pre-engineered
water treatment plants.

WQB-1 does not have a policy on reverse osmosisa, RSWW
includes a policy on reverse osmosis that provides specific
criteria for the application and design of reverse osmosis
systems. The Board is proposing to add this policy from RSWW to
DEQ-1. .

WQB-1 does not include a policy on automated or unattended

surface water treatment plants. RSWW includes a policy that
provides specific criteria for the application and design of
automated or unattended surface water treatment plants. The

Board is proposing to add this policy from RSWW to DEQ-1.

WOB-1 does not include design guidelines for the use of bag
and cartridge filters, an alternative treatment technology
accepted by EPA. RSWW includes a policy that provides specific
criteria for the application and design of bag and cartridge
filters. The Board is proposing to add this policy from RSWW to
DEQ-1.

WQB-1 does not include design guidelines for the use of
chloramine disinfectant, a technology accepted by EPA. RSWW
includes a policy that provides specific criteria for the
application and design of chloramine disinfectant systems. The
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Board is proposing to add this policy from RSWW to DEQ-1.

WQB-1 does not include design guidelines for the use of
membrane filtration for surface water sources, a technology
accepted by EPA. RSWW includes a policy that provides specific
criteria for the application and design of membrane filtration
systems for surface water gources. The Board is proposing to
add this policy from RSWW to DEQ-1.

WQB-1 currently includes a policy on the use of ozonation.
RSWW includes an updated policy that provides specific criteria
for the application and design of ozonation systems. The Board
ig proposing to replace the current policy on WQB-1 with the
updated policy from RSWW.

WQB-1 does not include design guidelines for the nitrate
removal systems usging sulfate selective anion exchange resin.
RSWW includes a policy that provides specific criteria for the
application and design of nitrate removal systems using sulfate
gelective anion exchange. The Board is proposing to add this
policy from RSWW to DEQ-1.

DEQ-1 ection 1 d -3 ction 1

The Board is proposing to amend these sections to require
new systemg (community and non-transient non-community) to
address capacity issues and to require existing systems to
comply only with the applicable parts of the section.

DEQ-3, Sections 1.1.1.a and ¢

The Board is proposing to amend these sections, regarding
design report Yequirements, to conform to DEQ-1. The
information that would be required is necessary to allow proper
review of a water system. For public systems, the proposed
amendments would provide necessary information for the public
water supply inventory.

DEQ-1, Section 1.1.1.d and DEQ-3, Section 1.,1.1.d

The Board is proposing to add these sections to require all
new systems to address capacity as specified in new Appendix A
of DEQ-1 and DEQ-3. Appendix A would require applicants to
provide managerial, technical, operational, maintenance, and
financial capacity information to allow the Department to assess
the capacity of the proposed system, EPA regulations require
capacity information to be provided on new community and
non-transient non-community systems.

-1, Sectigns . .2 c -
1.1.6 and 3.2.2.1(c

The Board is proposing to add these sections to require
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aggessment of groundwater source water supplies to determine if
the groundwater is under the influence of surface water. This
requirement is part of technical capacity requirements and is
necessary to ensure adequate water quality. Treatment or system
modifications may be required if the groundwater source is
influenced by surface water. New circular PWS-5 would provide
guidance on determining whether groundwater sources are under
the influence of surface water.

3.2,3.1 and 2.'.2

The Board is proposing to amend these sections to require
a source water protection assessment when groundwater sources
are proposed, to demonstrate that the proposed well location can
be protected to ensure water quality. The Board is proposing
new circular PWS-6 to provide guidance in assessing new public
groundwater sources. This assessment requirement is part of the
technical capacity requirements that EPA has mandated states
develop to delineate and agsess public water supply sources by
the year 2003.

The Board is also propesing to amend section 3.2.3.2 of
these circulars to refer to groundwater mixing zones as defined
in ARM 17.30.517 and to prevent the zone of influence of a well
from being in a groundwater mixing zone. This amendment is
necessary for consistency with proposed changes in subdivision
rules.

The Board is proposing to amend section 3.2.3.1 of the
¢irculars to increase the setback distance between proposed
wells and sewers from S0 to 100 feet. This setback distance
will apply to all sewer lines, septic tanks, holding tanks, and
any structure used to convey or retain wastewater. Amending the
setback distance is necessary for consistency with the 100-foot
protection radius already required under section 3.2.3.2.

DEQ-1, Sectjon 1.1.13

The Board is proposing to amend this section to refer to
financial information required under Appendix A as part of the
financial capacity requirements.

DEQ- cri 1 2({b

The Board is proposing to amend this section to require
identification of potential and existing sources of
contamination within 500 feet of a asource instead of the present
250-foot requirement. This increase 1is necessary to protect
groundwater sourcesg and would address the technical capacity of
a new transient non-community system.
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DEQ-1 ect ] 1. and - cti

The Board is proposing to amend these sections to allow the
Department to grant only limited deviations. The Department
does not have the authority to grant general deviations, which
apply to all applications and situations. Granting a general
deviation would constitute rulemaking, which may be conducted
only by the Board pursuant to formal rulemaking procedures.

EQ- i . .2
EQ-3 i 2. b d 3 2.

The Board is proposing to amend these sections by changing
"DHES" to "Department of Public Health and Human Services"
(DPHHS) because DPHHS now is the agency responsible for
laboratory certification.

EQ- i d - c

The Board is proposing to amend these sections to further
define minimum treatment requirements by referring to the
maximum contaminant levels for drinking water specified in ARM
Title 17, chapter 38, subchapter 2. This amendment is nhecessary
to give the Department authority to require treatment of
groundwater.

EQ- ction . .2,2(b) an -
ections 3 2.2.2 and 3 4, *

The Board is proposing to amend these sections te require
that the reviewing authority review proposed well locations for
approval prior to wellg being drilled. Under the proposed
amendments, the reviewing authority c¢ould also require
submission of pump test and water quality test results prior to
system approval, to verify adequate water gquantity and quality.
The Department's ability to assess well locations, water
quality, and water quantity prior to system approval is
necegsary to ensure technical capacity of new asystems,

DEQ-1, Section 3.2.1.1, and DEQ-3, Section 3.2.1.1
The Board is proposing to amend these sections to further
define source capacity by requiring applicants to evaluate both

source development and system storage to demonstrate adequate
water gquantity.

EQ - Section 3.2.2

The Board is proposing to amend this section to provide the
Department with authority to require treatment on a case-by-case
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basis to ensure compliance with ARM Title 17, chapter 38,
subchapter 2. EPA's capacity requirements include provisions to
ensure that all developed water sources are suitable for human
consumption. This includes requiring treatment, when necessary,
to ensure compliance with Title 17, chapter 38, subchapter 2.

DEQ-3, Section 3.2.2.2

The Board is proposing to delete reference to radiological
characteristics. Federal regulations do not address the
radiological characteristice of non-community water systems. The
Board has determined that it is not necessary for the state
rules to be more sBtringent than federal regulation on this
issue.

= i .d, and -3, Sectio 2.4

The Board is proposing to amend these sections to clarify
that pump tests must be conducted at 1.5 times the pump capacity
ingtead of at the design pumping rate. The Board is proposing
to further amend this section in DEQ-3 to allow reduced pumping
rates and an alternative test on a case-by-case basis. Some
systems, particularly transient non-c¢ommunity gystems,
experience large peak demands but should be allowed to conduct
the pump test at a reduced rate. This modification would allow
more cost-effective pump tests and reduce the amount of water
logt during a pump test,

DEQ-1, Section 4.3

The Board is proposing to amend this section to require
disinfection when chemicals are introduced to a water supply for
treatment. This requirement is necessary to ensure that
drinking water quality standards are met.

DEQ- i 3.2

The Board is proposing to amend this section to incorporate
the contact times for chlorine specified in EPA guidance. This
amendment is necessary to assist designers in establishing the
proper contact time.

DEQ-1, Section 6.3

The Board is proposing to amend this section to provide
that additional pumping capacity may be required if adequate
storage is not available to meet maximum daily pumping demands.
Currently, it is not clear that pumping capacity and storage
must meet maximum daily pumping demands and it is necessary to
revise this section for clarity.
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DEQ-1 i 8

The Board is proposing to amend this section to include
slip-lining as an alternative for water main improvements to
provide design criteria for slip-lining. This amendment is
necessary because slip-lining has been proposed for distribution
systems and the Department lacks any design criteria for
slip-lining.

DEQ-1, Section 8,6.4

The Board is proposing to amend this section to grant the
review engineer authority to approve main separation deviations,
within the parameters of deviations previously approved by the
Department, instead of having requests for these deviations
routed to the Department's Deviation Committee. This amendment
is necessary to expedite review time.

DEDQ-1, Section 8.8.31, and DEQ-3, Section 8.5.1

The Board is proposing to amend these sections to further
define cross-connections and to refer to recently adopted
cross-connection rules for public systems in ARM Title 17,
chapter 38, subchapter 3. These rules were recently adopted by
the Board and provide specific criteria for addressing,
minimizing, or eliminating cross-connections. Reference to
these rules ig necessary to ensure that readers are aware of
them.

-1, 8 i 10

The Board is proposing to amend this section to encourage
new systems to provide individual meters on service connectionsa.
However, the amendment would not wandate installation of
individual meters. EPA's capacity requirements include this
provision, which encourages better operation of a asystem,
particularly when establishing rates for a system.

DEQ-1 ction 8.12, DEQ- S i 7

The Board is proposing to add this section to specify
gtandards for water main abandonment. The Department currently
lacks any standards for main abandonment. These satandards are
necessary to ensure that maing are properly abandoned to prevent
cross-connections in the distribution systems.
DEQ-2, Section 11.12

This gection addresses the informational requirements for
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engineering reports. The Board is proposing to amend the
section to require more detail in the planning document and
provide a better basis for design. This amendment is necessary
to provide the town/owner with adequate information for decision
making. Because this information ig already required for some
of the funding agencies, these changes are also necessary to
provide for more conformity of wastewater facility plans and
engineering reports. This addition is also a requirement in the
parent document, the "Recommended Standards for Wastewater
Facilitiea".

QEQ-Z Sgg:jgﬂ 11 2§

This section addresses the informational requirements for
facility plans. The Board is proposing to amend the section to
require more detail in the planning document to provide a better
basis for design. This amendment is necessary to provide the
town/owner with adequate information for decision making.
Because this information is already required for some of the
funding agencies, these changes are also neceggary to provide
for more conformity of wastewater facility plans and engineering
reports, This amendment is algo a recommendation in the parent
document .

- ti 24

This section specifieg the procedure for granting
deviations from the gtandards. The Board is proposing to amend
the section to allow the Department to grant only limited
deviations. The Department does not have the authority to grant
general deviations, which apply to all applications and
gituations. Granting a general deviation would conastitute
rulemaking, which may be conducted only by the Board pursuant to
formal rulemaking procedures.

DEQ-2, Section 33.41

This section mandates the minimum slopes for installation
of sewer mains. As currently written, separate sentences in the
standard specify that sewers "shall" and "should" comply with
the minimum slopes specified in the chart included in the
standard. The Board is proposing to amend the section by
deleting terms that may indicate that the standard is only a
recommendation. This amendment is necessary to clarify that the
standard is mandatory rather than a recommendation.

DEQ- o] .9
The Board is proposing to add this section to specify

requirements for service connections to sewer mains. The
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amendment would require that service connections be watertight,
that they not protrude into the sewer main, and that the
material used be compatible with the main and be
corrogion-proof. This new section is necessary to mitigate
maintenance difficulty due to blockages caused by protrusions
and to minimize infiltration into sewer lines that can affect
treatment efficiency and effluent quality. Also, this section
iB a requirement in the parent document.

DEQ-2, Section 38,2

This section specifies the setback distances between public

water supply wells and proposed sewer lines. This distance
applies to all sewer lines, septic tanks, holding tanks, and any
structure used to convey or retain wastewater. The Board is

proposing to amend the section by extending the required setback
distance from 50 feet to 100 feet. This amendment is necessary
for consistency with the protection radius already required
under Section 3.2.3.2 of circular WQB-1 (now DEQ-1).

DEQ-2, Section 41.4

The Board is proposing to add this new section to specify
safety requirements for wastewater pumping stations. The
section would require provision of equipment for confined space
entry. The proposed new section would be consistent with the
safety requirements specified in Section 57 of the circular for
wagtewater treatment works, but would extend the requirement to
lift stations. This proposed section is necessary for
consistency with OSHA and state rules regarding protection of
public health and the safety of operation and maintenance
personnel., Also, the section is a requirement in the parent
document. .

DEQ-2, Segtion 42.25

The Board is proposing to add this new section to specify
construction material requirements for wastewater pumping
stations. The section would require use of corrosion resistant
materials. This 8section is necessary because the highly
corrosive nature of wastewater has been a maintenance problem at
many pump stations and corrosion can shorten the life of the
system. Also, this addition 1s a requirement in the parent
document .

DEQ-2, Secti 5
This section addresses disinfection at wastewater treatment

works during power outages. The Board is proposing to amend the
section to add a requirement that systems that dechlorinate
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provide continuous dechlorination during power outageg. This
requirement is necessary to protect aquatic life from chlorine
toxicity. Also, this requirement is a requirement in the parent
document. .

- 56

This Bection specifies requirements for indirect
connections to potable water supplies in a plant. The Board is
proposing to amend the sgection to clarify that either a
combination of a break tank, pressure pump, and pressure tank
must be used or a backflow preventer valve must be installed.
This amendment is necessary for clarification but is not
intended to change the meaning of the section.

DEO-2, Section 5¢.61{a)
This section addresses flow measurement for wastewater
gystems, The current section requires measurement of plant

influent or effluent flow. The Board is proposing to amend the
section to require installation of measurement devices for both
plant influent and effluent flow. Effluent flow measurement is
necessary for compliance with MPDES permit requirements.
Influent flow measurement is also necessary to allow owners and
operators to verify hydraulic and organic 1loading to the
treatment facilities. Thig is especially important in
troubleshooting unit process upsets and in determining available
treatment capacities for communities that are experiencing
significant growth. Having both influent and effluent
measurement capabilities is necessary to verify that a treatment.
system is not leaking partially-treated wastewater into state
waters. Also, because most discharge permits require compliance
with certain "percent removal" criteria, it is necessary to know
both influent and effluent concentrations and flow.

DEQ- ti 7 2

This section includes a table that specifieg the design
standards for the final clarifier for activated sludge systems.
The Board is proposing to amend the table by adding a row to the
table to address systems that add chemicals for phosphorus
removal and that have an effluent phosphorus limit of 1 mg/l or
less. This loading standard is necessary to ensure required
performance of clarifiers when stringent phosphorus limits are
applied. Also, thig addition is a requirement in the parent
document .

DEQ-2, Section 86,7

This section regulates disposal of sludge. The current
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gsection mandates that land applied sludge be incorporated into
the soil the same day the sludge is delivered to the disposal
gite. The Board is proposing to amend the section to recommend,
rather than require, that land applied sludge be incorporated
into the soil the same day it is delivered. This change would
be consistent with EPA sludge regulations.. The Board has
determined that it is not necessary for this section to be more
stringent than federal requlations because the federal land
application method is sufficient to provide treatment of applied
sludge and protect the environment.

EQ- cti 87,22

This section addresses slope and flushing requirements for
sludge piping. The current section recommends draining and
flushing of discharge lines. The Board is proposing to amend
the gection to require draining and flushing. Thia amendment is
necessary because blockages in sludge lines present difficulty
in operation and can also cause decay in the lines, resulting in
build-up of hazardous gases, and the possibility of explosions.
Also, this change is a requirement in the parent document.

DEQ:=2 ect:ion 88.23

This section addresses sludge drying bed underdrains. The
Board is proposing to amend the section by adding design
criteria, including criteria for minimum slope and spacing of
lateral tiles and installation requirements. These amendments
are necessary to provide more guidance for design. Also, these
changes are a recommendation in the parent document.

DEQ-2 ection 88.

The Board is proposing to add this new section to address
the seal for sludge drying beds. The proposed section would
require sludge drying beds be sealed in a manner approved by the
Department g0 that seepage is not allowed to infiltrate to the
groundwater., This amendment is necessary to protect groundwater
and, also, is a regquirement in the parent document.

DEQ-2, 8 ion 89,12

This section addresses sludge storage and disposal. The
Board 1is proposing to add a new subsection requiring
congideration of pathogen and vector attraction reduction in
designing sludge storage sites for land application systems.
This amendment is necessary to protect public health and would
be consistent with federal regulations. Also, this new
subsection is a requirement in the parent document.
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DEQ-2, Sectjopn 92.12

This section addresses process selection for activated
sludge systems. The Board is proposing to amend the section by
adding a paragraph discussing sequencing batch reactors and
providing for Department approval on a case-by-case basis. This
amendment is necessary because the circular lacks any guidance
for this relatively new technology. Also, this addition is a
requirement in the parent document.

- 2 a

This section addresses diffused air systems for activated
sludge plants. The Board is proposing to amend the section by
adding a provision specifying that, when alpha and beta factors
are not available, wastewater transfer efficiency is assumed to
be no greater than 50%. This amendment is necessary because the
circular currently lacks guidance on this issue. Also, thisg
addition is a requirement in the parent document.

DEQ-2, Section 93.2

This section provides a recommended distance between
wastewater lagoons and habitation. In the past there has been
confugion as to whether this section mandates or recommends a
1/4 mile minimum distance. This amendment is necessary to
clarify that the provision is a recommendation. The Board is
also proposing to amend the section to add a recommendation that
the designer consider vector transport, odor, and public safety
when deciding on a location for a lagoon. This amendment is
necegsary to ensure that designers are aware that thege factors
should be considered.

EQ- Tab 93- Foo e

This table specifieg the design standards for facultative
lagoons. The Board is proposing to add language clarifying that
footnote 2 refers to "primary cell detention time".

DEQ-2, Section 93-1, Footngte 6

The Board is proposing té add this new footnote to address
the configuration of total retention lagoon systems. The
proposed new footnote would add design requirements specifying
that there be at least two cells and that the water surface in
the primary treatment cell remain at a minimum level to permit
adequate biological treatment. The new footnote would require
that the treatment cell retain at least 2 feet of effluent in
the primary cell so that the sludge and untreated effluent is
not exposed to the air. These amendments are necessary to
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improve treatment efficiency by ensuring that there are separate
treatment cells and evaporation cells and to protect public
health from the risk of «contact with untreated or
partially-treated human waste in "dry" lagoons.

DEQ- T - 7

The Board is proposing to add this new footnote to clarify
that the maximum allowable leakage per year from facultative
ponds is less than the 6 inch per year standard when 6 inches
would result in a violation of the nondeqradation regulations.
This new footnote is necessary to ensure that designers are
aware that the nondegradation rules may mandate a lower maximum
leakage.

DEQ-2, Tab 93-2 otnote

Thig table specifies the design standards for aerated
ponds. The Board is proposing to amend the footnote to require
that the outlet area of all final settling ponds have a
quiescent zone of at least 1 to 2 days of hydraulic detention
time for settling solids. Currently, the circular requires a
quiescent zone, but lacks a prescribed minimum volume. The
propoged amendment is necessary to ensure adequate settling.

DEQ-2 b 3:2 t 8

The Board is proposing to add this new footnote to clarify
that the maximum allowable leakage per year from aerated ponds
is less than the 6 inch per year standard when 6 inches would
regult in a violation of the nondegradation regulations. This
new footnote is necessary to ensure that designers are aware
that the nondegradation rules may wmandate a lower maximum
leakage.

DEQ-2 ection 93.422

This section addresses testing requirements for pond
liners. The Board is proposing to add a regquirement that would
require testing to take place at the maximum operating depth.
This amendment is necessary to ensure that tests closely
repregent conditions under which the system will operate.

DEQ-2, Section 93.423

This section specifies requirements for uniformity and
slope of lagoon bottoms. The Board is proposing to amend the
section to allow sloped lagoon bottoms when synthetic liners are
ingtalled. Air entrapment beneath lagoon 1liners can cause
failure of the liners. The proposed amendments are necessary to
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allow trapped gases to escape from beneath synthetic liners as
groundwater rises.

DEQ- 3 2 a
* These sections address control structures and
interconnecting piping. Section 93.442(a) (1) currently

recommends that takeoffs be submerged. The Board is proposing
to amend the section to require that takeoffs be submerged. This
amendment is necessary because it is necessary to draw effluent
from below the water surface where algae may exist.

The Board is proposing to amend Section 93.442(a)(2) to
clarify that only the final pond takeoff must meet the location
criteria specified in the section. This amendment is necessary
to clarify that the location criteria apply only to the final
pond.

DEO-2. Section 102.2

This section addresses chlorination dosage. The Board is
proposing to amend the section to require submigsion of the
rationale for design and design considerations. Currently, the
¢ircular lacks guidance on this issue. The revigion is
necesgsary to provide designers that specify chlorination systems
with the specific information required for review of these
syatems, The additional information required under the proposed
revision would allow more thorough and efficient review of
disinfection systems by the Department. Also, thig addition isg
a requirement in the parent document.

DEO-2. Section 104

This section addresses ultraviolet radiation disinfection
(UVRD) . The Board is proposing to amend the section by adding
language specifying the critical parameters for UVRD units. This
amendment is necessary to ensure that designers consider these
parameters. The Board is also proposing to amend the section by
adding design standards including specification of a minimum of
two banks of lights, removable units, design for plug flow and
water level control for open channel designs. This amendment is
necessary because the circular lacks guidance or wminimum
standards for these systems, which are becoming more prevalent

in Montana. Also, these provisiong are requirements in the
parent document .
DEQ-2, Section 111.31

This section addresses liquid chemical feed equipment for
phosphorus removal systems. The Board is proposing to add a
gentence requiring that chemical feed equipment be capable of
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meeting maximum dosage for design conditions. This amendment is
necessary to ensure that systems are capable of handling design
flows. Also, this addition is a requirement in the parent
document .

DEQ-2, Appendix B.61

Appendix B provides design standards for spray irrigation
of wastewater effluent. Section B.61 currently provides that
wastewater is considered adequately disinfected if the median
number of fecal coliform organisms does not exceed 23 per 100
milliliters, as determined from the last 7 days for which

analysis has been completed. This coliform count was a
typographical error in the original document and the appendix
should have read 200 per 100 milliliters. The Board is

proposing to correct this error by increasing the number of
allowed organisms to 200.

The Board is also proposing to amend the section to add a
requirement for at least a 50-foot buffer zone between
irrigation sites and public use areas or dwellings if low
trajectory nozzles are used. This amendment is necessary to
protect public health. Human exposure to treated effluent with
the prescribed coliform count could result in diarrhea and lead
to dehydration, eapecially in infants or individuals with poor
health,

DEQ-2 endix B.71

The Board is proposing to add this new section in place of
the current section B.63, which requires a distance of at least
200 feet between spray irrigation and water supply wells or
surface waters. The new numbering is necessary to clarify that
the section applies to all spray irrigation sites, The new
gection would decrease the distance required between spray
irrigation and water supply wells from 200 feet under the
current gection B.63 to 100 feet. This amendment is necessary
for consistency with other statutes and rules implemented by the
Department. The new section would provide for case-by-case
determinations of the required distance of spray irrigation from
gurface water, based on the quality of effluent and level of
diginfection, rather than the set 200-foot distance required
under the current section B.63. This amendment would allow for
digcretion in setting the distance based on treatment and
disinfection of the effluent and is necessary to ensure that an
appropriate distance is determined.

DEQ- Appendix .21

Appendix C provides design standards for alternative sewer
systems. The Board is proposing to add a new gection C.21 to
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specify that small diameter gravity sewer systems may be used
only for septic tank effluent. Under the proposed amendment,
small diameter sewer pipe could be used in systems in which
solids have been removed by a septic tank. This amendment is
necesgary to prevent misapplication of the design standards,
which could result in plugging of small diameter pipe by normal
wastewater solids.

DEQ-2. Appendix D
Appendix D provides standards for rapid infiltration
basins. The Board is proposing to amend section D.1 of the

appendix by adding a paragraph notifying applicants that a
discharge permit may be required for this type of system and
referring applicants to the appropriate rules for more
information. These amendments are necessary to alert applicants
to these other existing requirements.

DEQ-2, Appendix E

The Board is proposing this new appendix to specify
eriteria for addressing capacity development and financial
viability for new wastewater treatment systems. .The Board is
propog8ing to add the appendix to maintain consistency throughout
the Department circulars because the proposed rule revisions
would affect both water and wastewater systems. Also, new
community and non-transient non-community water systems will
need to address capacity requirements and these proposed systems
are typically associated with a new community or non-transient
non-community  wastewater system. New community  and
non-transient non-community wastewater systems should address
capacity to ensure the longevity of the wastewater system. The
information requested in Appendix E would clearly define the
financial information that must be submitted for review and
approval of a new community and non-transient non-community
wastewater system. :

5. Interested persons may submit their data, views or
arguments concerning the proposed rules either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.0. Box
200901, Helena, Montana, 59620-0901, no later than May 28, 1999.
To be guaranteed consideration, the comments must be postmarked
on or before that date.
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6. James B. Wheelis, Board Attorney, has been appointed
to preside over and conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by Joe Gerbase

JOE GERBASE, Chairperson

Reviewed by:

David Rusoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State March 26, 1999.
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BEFORE THE ATTORNEY GENERAL
OF THE STATE OF MONTANA

In the matter of the amendment )

of ARM 1.3.101, 1.3.102, 1.3,201, )

1.3,202, 1.3.203, 1.3.204, )  NOTICE OF PUBLIC
1.3.205, 1.3.206, 1.3.207, ) HEARING ON PROPOSED
1.3.208, 1.3.209 and 1.3.210, the ) AMENDMENT

model rules of procedure and the )

amendment of the sample forms )

attached to the model rules. )

TO: All Concerned Persons

1. On April 30, 1999 at 10:00 a.m., a public hearing will
be held in the auditorium of the Scott Hart Building at
303 North Roberts, Helena, Montana, to consider the amendment of
the Administrative Rules of Montana, 1.3.101 and 1.3.102, the
Attorney General’'s Model Rules of Procedure, 1.3.201 through
1.3.210, and the amendment of the sample forms attached to the
model rules.

The Department of Justice will make reasgonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
April 20, 1999, to advise us of the nature of the accommodation
that you need. Please contact Melanie Symons, Department of
Justice, 215 North Sanders, P.0. Box 201401, Helena, MT 59620-
1401; telephone (406)444-2026; FAX (406)444-3549.

2. The rules proposed to be amended provide as follows:
(text of rule with stricken matter interlined, new matter
underlined) :

1.2.101 INTRODUCTION AND DEFINITIONS Adl-eeetion-numbers
refer—te (1) Montana statutes are referred to cellectively ag
the Montana Code Annotated. The texm "MCA" is the abbreviation
for Montana Code Annotated.

(2} Section 2-3-10343}, MCA, directs each agency to adopt
procedural rules to facilitate public participation in agency
actions that are of significant interest to the public.

{3) "Agency" is defined by seetien 2-3-10243), MCA. Note
that exceptions to the term "“agency" are fewer under this
section than under the Montana Administrative Procedure Act,
weetion 2-4-102+43), MCA.

{(4) "Agency action" is defined by saeetien 2-3-10243),
MCA,+ with exceptions are listed in seetdomn 2-3-112, MCA. An
appendix-ef-sample—forma-follows—the—text—of-che—rulep-

" i " er o h Montana

Administrati Reqi r.
(6) "Sample form" is defined ags a reference guide that
depicts standard boilerplate language and layout_ for noticeg
1i h eqis . endix of sample forms follow
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he % t u

AUTH: 2-4-202, MCA
IMP: 2-4-202, MCA

.3.,102 EL, RUL NOTICE OF AGENCY ACTION THAT IS OF

N T RE TO E LI (1) and (1) (a) remain the
same.

(b) a notice of the proposed agency action published in

the Menkana Rregister in accordance with sample form 1——infra.
The agency may grant or deny an opportunity Eor hearing, except

heari i e if ropoged actig the a tion of
ruleg in an area g: Eigg;f cant ipterest to the public.
{2}, [o) 8 b} onl gignificant interest to
ublic is defined 2-4-10 MCA, ag tters _an _agenc
knows to be wi rea itiz interegt

AUTH: 2-4-202, MCA
IMP: 2-4-202, 2-4-302, MCA

1.3.201 INTRODUCTION AND DEFINITIONS (1) Akl —peetion
numbera—refer—to Montana statutes are referred ;o gollectlvelz
as the Montana Code Annotated, T er "M th

abbreviatjon for Montana Code Annotated.
(2) The Montana Administrative Procedure Act ig referred to

ag _"the Act" and includes seetiens 2-4-101 through 2-4-711, MCA.
The Act outlines procedures that agencies must follow when:

(a) through (2) remain the same except (2) is renumbered
(3}.

(4} e _term_ “"yegister' refers t t Montana
Administrative Reqister.

AUTH: 2-4-202, MCA
IMP: 2-4-202, MCA

.202 _APPLICATION OF MON! A _ADMINISTRATIVE PROCEDURE
'ACT (1) The Act applies to all state agencies as defined in
seetion 2-4-10242), MCA. Note that the state board of pardons
and__parole is subject to only the sections enumerated in
geekione 2-4-103, 2-4-201, 2-4-202 and 2-4-306, MCA, and the
requirement that its rules be published.

AUTH: 2-4-202, MCA
IMP: 2-4-202, MCA

1.,3.203 ORGANIZATIONAL RULE (1) and (2) remain the same.

(3) The organizational rule should contain the following
as illustrated by sample form 2—infra:
(a) through (¢) remain the same.

AUTH: 2-4-202, MCA
IMP: 2-4-202, MCA

3.204 RULEMAKING, INTRODUCTIO (1) remains the same.
(2) See seetion 2-4-1024368}, MCA, for the definition of
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"rule", Because of the difficulty in determining whether an
agency action falls within the definition of rule, construe the
exceptions narrowly and if in doubt, consult legal counsel.
Interpretative rules are statements issued by an agency to
advige the public of the agency’s construction of the statutes
and rules which it administers. Interpretive rules may be made
under the express or implied authority of a statute, but are
advisory only and do not have force of law
ub ntive ruleg must

{a) a statute which clearly g gpgg;t; a[ g ;gg]uggg ;bg
ubje matter of the rule as subject u which rules
adopted:

{b) subject matter whi ig a d ifical
included in a st te to which the ency’ ulemakj th

extends; or

{c) an_agency function which is clearly and gpecifically
included in a gtatute to which the ency’s rulemakin thorit
extends. -4-305(3 MCA

(3) remains the same but is renumbered (4).

+3{a) Notice of proposed agency action. &ee Model Rule 3,

{i}) notice in the register;

(ii) notice to spongor as reguired;

(11;[ notice to_interested persons: and

(iv) tement of reasonable necegsity f the pro e
action. :
+3(b) Opportunity to be heard

{i)  The agency must ghall allow at least 28 days from the
publication of the original notjce of proposed action for
interested persons to submit comments in writing to the agency.
The agency may extend the response time in the event an amended
or supplemental notice ig filed;

Q.

(ii} The en 11 schedule an ora earin
days from the publication of the notice of proposed agtign if
the propogsed rules affect matters which are of significant

interest to the public as defined at 2-4-102(12 MCA;

{iii} Except where the propgsed rules affect matters which
are of significant interest to the publi¢ or otherwise required
by law, an—agerey—must—held a public hearing must be held only
if 4tte the agency’'s proposed action affects a substantive rule
and a hearing is requested by either:

{a) through (c) remain the same but are renumbered (A)
through (C).

+d}-(D) the appropriate administrative rule review eede
committee of the legislature. &ee Model Rule 4.

+3(c), Agency action. &ee Model Rule 5.

(s) urgyant to 2-4-302 CA, the e hall eate d
maintai list of interegte rsons d the subiect o
thei te e )\ ubmitti a_writt mmen r

attending a hearing must be informed by the agency of the list
and be provided an opportunity to plage their names on the list.

443(6) In the event of imminent peril to the public
health, safety, or welfare, tTemporary emergency rules may be
adopted without prior notice or hearing or after abbreviated
procedures. However, gpecial notice must be given the
appropriate administrative rule review committee. Fhig--ig
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diseussed—in Model Rule 6.
{1

In the event a statute is effective prior to October

a tm a it £ i
bbrevi i earj u h at 0 da otic
nd ve t ueth tha ar {s] Rule

AUTH: 2-4-202, MCA

IMP: 2-4-202, 2-4-302, 2-4-303, 2-4-305, MCA
: b L R 2 ITIO
ADOPT, AMEND OR_REPEAL RULE (1) Section 2-4-315, MCA,

authorizes an interested person or member of the legislature
acting on behalf of an interested person when the legislature is
not in session, to petition an agency to premulgate adopt, amend
or repeal a rule.

(a) The petition shall be in writing, signed by or on
behalf of the petitioner and shall contain, as illustrated by
sample form 3, infyrar a detailed statement of:

(i) and (ii) remain the same.

{iii) the rule petitioner requests the agency to
adopt, amend or repeal. Where amendment of an existing rule is
sought, the rule shall be set forth in the petition im—$full with
matter proposed deletions te—be-deleted—therefrem interlined and
propoged additions therete—shewnby-underiiming underlined; and

(iv) remains the game.

(b) Legislators may petition an agency on behalf of
interested parties through an informal letter or memorandum.
The petition should include the name of the person or a
description of a class of persons on whose behalf the legislator
acts. Petitions filed by the agppropriate administrative xule
review eede committee of the legislature need not be brought on
the behalf of any specifically interested party. Any petition
from the legislature or its members should comply with
(1) (a) (iii) and (iv) of this rule.

(2) and (3) remain the same.

{b¥(a) may, but ig not required to, schedule a hear;ng or
oral preaentation of petitioner’ 8 or interegted person’s v1ews

to asgist in

developing the record;
4{e}(b) must shall, within 60 days after date of submission
of the petitioner, either:

(l) issue an order denylng the petltlonL gtating—ite

{(ii) remains the same.
(4) A declslon to deny a Detltlon or tg initiate
lemakin ro i must :

(a) be in_writing;
(b). be based on record evidence, including any information
ubmi d I itjion a and interest rsons;

() ingclude the re ns f t decision.
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AUTH: 2-4-202, MCA
IMP: 2-4-202, 2-4-315, MCA

.20 ODE E MA OTICE (1) How notice
is given. 8Seetien 2-4-302, MCA.
{a) 11 i i 8 or
legi w t i i i
yae) imj ti io £ legislatj
1 YO d im] e m than o i h
B r i u i -3
(a) remains the same but is renumbered (b)
{c} 1 gt ti ate
ctroni 1 i ard er vai c ic
ommunicatio st P i th e ' L8
adequate.
{d) Within da bl ion rau
1.3.2 1) (b an_a cy 8 1 d copies o he ti
{i) to all interegted persons; and
(ii) t chi or i i bei
implemented if ic ig t initial le O
re din t legislation. -4- 2 CA a_pr ed
rule implem g more th ‘l he ief ongor of h
bill must ceive a co jce.
{e) ggrmer legiglatorg who wish to receive notlgg of
ini ial sals st th nam address nd e
er oh f the cret of te. 8
rules shal nsu that listi 2-4-30

(b) and (c) remain the same but are renumbered (f) and (g).

(2) through (3)(a) remain the same.

(i) As illustrated by sample forms 4, imfrar the notice
must include:

(A) through (II) remain the same.

(11¥) The agepcy shall ;gclude g ;;g Qg ce ggg ly

upnderstoo tat nt o easopnabl on,
rinciple re an he rationa or c 1
s t m v ev, 1 osg r i fo)
i e la h tatement a i e
over i t ta a
cannot be corrected in ap adoption notice. The corrected
tatement of a 1 ec it usg i ed in ew
otig f propos action.
(IV) The adgengy shall include in its notice information
describj e interegted rsons ist d__explaini w
rgons may be aced o at list. -4-302 A.

(I1l) remains the same but is renumbered (V).

(B) through (b) remain the same.

(i) Asg illustrated by sample forms 5 through 8, infxar the
notice must include:

(A) remains the same.

(B) a statement that any interested person desiring to
express or submit hie data, views or arguments at a public
hearing must reguest the opportunity to do so, and that if 10%
or 2%, whichever is less, of the persons directly affected; or
a governmental subdivision or agency; or an association having
not less than 25 members who will be directly affected; or the
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legislature’s appropriate administrative rule review eede
committee request a hearing, a hearing will be held after
appropriate notice is given. Reference to the appropriate
administrative pule review e¢ode committee is unnecessary if the
fulllleglslature by joint resolution, has ordered the repeal of
a rule;

(c) a statement of the number of persons which constitutes
10% of thoge directly affected whe—ecenstitute—10%;

(D) and (E) remain the same.

(c) Net o] ublic h ing w a aring ha en
Properly requested. When a hearing has been properly requested,

the agency must ghall wmail notice of the hearing to persons who
have requested a public hearing+. seetion 2-4-302, MCA. Also,
notice must be published in the Meﬁeaﬂa~—ﬂémiﬁ&e€faeé¥e
Rregister. Seetien 2-4-302(2), MCA

(1) As illustrated by sample form 10, i#sfrar the notice
mugt shall inedude netiee state that the hearing is being held
upon request of the requisite number of persons designated in
the original notice, seetieon 2-4-302(4), MCA; or the appropriate
administrative ggle review eede committee of the legislature,
seetion 2-4-402(3)4e)y, MCA; or a governmental agency or
subdivision+; or an association.

AUTH: 2-4-202, MCA

IMP: 2-4-202, 2-4-302, 2-4-305, MCA
1,3.207 ODEL LE 4 U ING, OPPORTUNITY TO BE H
(1) HWritten comment.
{a) When subject matter of a proposed rule is not of
ignifican interest t he lic,. or an agency is not
otherwise required and does not wish to hold a public hearing,
written comments must be permitted. The the person designated

in the notice to receive written comments from interested
persons shall review all submissions within a reasonable time
after the period for comment has ended. Eeetion 2-4-305(1),
MCA. That person then shall prepare and submit a written
summary of the comments and—submit—Ehis-—xrepert to the rule
maker.

{b) The gggggx shall notify all pg;sogs who submxt written
mme ter st ons st rovide
h e h, o ort hav their nal added to that
list,

(2) through (a) (i) remain the same.

(ii) At the commencement of the hearing, the presiding
officer shall ask that any persong wishing to submit data, views
or arguments orally or in writing submit hie their name,
address, affiliation, whether he they favors or opposes the
proposed action, and such other information as may be required
by the presiding officer for the efficient conduct of the
hearing. The presiding officer shall provide an appropriate
form for submittal of this information. The presiding officer
may allow telephonic testimony at the hearing.

(iii) At the opening of the hearing, the presiding cofficer
shall;

{A) read or summarize the notice that has been given in
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accordance with Model Rule 3;; and—shald
{B} read the "Notice of Function of Administrative €Eede
Rule Review Committee" appearlng in the register; an Q
[of inf ers t the heari the tere
e list an vid i eregt rtie ortunj
have their names placed on_that list.
(iv) through (3) remain the same.

AUTH: 2-4-202, MCA
IMP: 2-4-202, 2-4-302, 2-4-305, MCA

.3.208 MODEL RULE 5 UL KING GE T

(1) Intreduetiorn~ Thirty days after publication of notice
and following receipt of the presiding officer’s report, the
rule maker may adopt, amend or repeal rules covered by the
notice of intended action. Seetden 2-4-302(2), MCA.

(2) Notice of rulemaking. Upon adoption, amendment or
repeal of a rule, the agency must ghall file notice of its
action with the secretary of state. Seetiern 2-4-306-33, MCA.

{a) As illustrated by sample form 13, imfrar the notice
must include:

(i} through (iii) remain the same.

{3) Objection he, an__administrative
committee.

{a) £ he a opria a mi istratiy u view

mmittee jeqts t yae) ed i adopti e

rule nn be_ado ted unti ither

{i) notificatio withd wal of the tion; or

(ii) ublicatio £ e last issye of t reqi r fore
expiration of e 6-month period duri whi the adopti

notice must be published.
b} If the agency a te_th ule to which the a
dministrativ ule revi mmittee object the adopte ule
cannot become effective until either:
(i) wi rawal of the objection:
{(ii} amendment of the rule to meet the concerns of the
committee; or

ijd the day after final adjourn of the re
gegsgio of the legiglatur at_ begin fter th notic
proposgsing the rule wag published.
+3+(4) Effective Date. Absent _ objection by _the

appropriate administrative rule review committee, the The agency
action is effective on the day following publication of the
notice in the hHeﬂeaﬁa—aémtaiﬂErative—Rreg1ster unless a later
date is required by statute or specified in the notice.

AUTH: 2-4-202, MCA
IMP: 2-4-202, 2-4-305, MCA

1.3.209 L RULE_6 ULEMAKIN M Y ERGE
RULES AND TEMPORARY RULES
1 Temporary Emergency Ruleg.
4+3+(a) If an agency finds that gircumstances exist that
truly and clearly congtitute an imminent peril to the public

health, safety, or welfare, that the circumstances cann
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averted or remedied by anv other adminjstratijve act. and that
the circumstances requires—adeption—eof—a—wule g rulemaking

action upon fewer than 30 days notice, it may adopt a temporary
emergency rule without prior notice or hearing or, as
illustrated by sample form 14, infrar upon any abbrev1ated
notice and hearing that it finds practicable. Seetien 2-4-
303 (1) ,._MCh.

4+2+-(h) To adopt an emergency rule the agency must:

4at(i) Pfile with the secretary of state a copy of the
emergency rule coptaining emd a statement in writing of its
reasons for finding that an imminent peril to the public health,
safety, or welfare requires adoption of a rule upon fewer than
30 days notice. 6eetien 2-4- 306(4)+b+L_MQA

(;;} brovi g ggec;g notice of its intent to
ve r eview mmittee hi h
normal ac om] d he secretar f state’ office
providing a e iglative rvices divigion.

ey (iii) ?take appropriate and extraordinary measures to
make emergency rules known to persons who may be affected by

them, seetden 2-4-306(4)4b}, MCA, including delivery of copies
of the rule to a state wire service and to any other news media
the agency considers appropriate, gteetiesn 2 3-105, MCA.

(c) n 's reagons for adopti enpora emerge
subje o 1 review. _In ord judicial
review, the notice of gg ption shall, stapnding op jits own,

provide compelling reasons for the emergency rule.

33-(d] Bffeetive—date—of emergeney—>ruler An temporary
emergency rule becomes effective immediately upon filing a copy
with the secretary of state or on a stated date following
publlcatlon in the Mentana—Administrative—Rregister eor

: . Seetien 2-
4-306(4)4p)>, MCA.

+4-(e) i ~ An emergency rule may
be effective for a period not longer than 120 days, and may not
be renewed. The agency may, however, adopt an identical,
permanent rule after notice and hearing in accordance with Model
Rules 2 through 5. BSeetdion 2-4-303 (1), MCA.

121 __mE_IQIM_E_l§§4

a ruleg implementin statute which becomes
ec ‘v io Ogto of t ear of enactment may be
(s] d throu br viated procedures termine racticabl
the agency, )

{b) The temporary rules capnot becgme effective unptil at
least 3¢ daye after the notice of proposal to adopt is
publighed,

{c) e te a ul expire October 1 of the_ year
ado

{d) Permanent rules can be adopted durjng the period that

e t orary rule re effective,

AUTH: 2-4-202, MCA
IMP: 2-4-202, 2-4-303, 2-4-306, MCA

.3.21 UL 1 ULEMAKING BIENNIAL REVIE
(1) Each agency must shall at least biennially review its

MAR Notice No. 23-3-115 7-4/8/99



-~608-

rules to determine whether any rule should be adopted or any
existing rule should be modified or repealed. Seetien 2-4-314,
MCh.

AUTH: 2-4-202, MCA
IMP: 2-4-202, MCA

3. Many of the sample forms referred to in the model
ruleg are proposed to bhe amended to conform with current
requirements and to more clearly illustrate proper formats.
Proposed amendments include reference to requirements
impoged by the Americans with Disabilities Act; information
regarding interested persons lists and how to be put on
thogse lists; notification to bill sponsors of proposed
rules implementing their legislation; more detailed
statements of reasonable necessity; and reference to the
appropriate administrative rule review committee rather
than the Administrative Code Committee. Due to the volume
of changes, the expense of publication, and fiscal
constraints, the proposed forms are not being published in
the Montana Administrative Register. However, copies of
the proposed forms will be mailed to each department in
state government and to each agency’s rule reviewer.
Others may obtain a copy of the proposed forms by
contacting Melanie Symons, Assistant Attorney General, 21§
N. Sanders, Helena, MT 59620-1401, (406) 444-5880
(telephone), (406) 444-3549 (FAX).

4. The proposed amendments are necessary because the 1997
and 1999 Legislatures passed numerous bills clarifying,

changing, and expanding the laws pertaining to the
Administrative Rules of Montana. Each charge, its location in
the Montana Code Annotated (1997), and the Administrative

Rule (s) of Montana to which the change applies, follow.

The 1999 Legislature passed and the Governor recently signed
Senate Bill 11, which eliminates the Administrative Code
Committee and replaces it with several, subject specific,
administrative rule review committees. Therefore, references to
the Administrative Code Committee are proposed to be replaced
with "appropriate administrative rule review committee." ARM
1.3.204(4) (b} (iii) (D), 1.3.204(6), 1.3.205(1)(b), 1.3,206(3)
(b) (1) (B}, 1.3.206(3){c) (i), 1.3.207(2)(a) (iii)(B), 1.3.208(3)
and (4), 1.3.209(1)(b)(1).

1997 Mont. Law ch., 489 defines "significant interest to the
public" (Mont. Code Ann. § 2-4-102(12)) and requires an agency
to conduct a public hearing if proposed rules, or changes
thereto, involve matters of significant interest to the public.
(Mont. Code Ann. § 2-4-302(4).) ARM 1.3.102, 1.3.204(4) (b) (ii)
and (iii), 1.3.207(1){(a).

1997 Mont. Law ch. 489, § 2 requires that an agency post notice

7-4/8/99 MAR Notice No. 23-3-115



-609-

of its intended action on the state electronic bulletin board,
or other electronic communications system available to the
public. (Mont. Code Ann. § 2-4-302(2)(c).) ARM 1.3.206(1) (c).

1997 Mont. Laws ch. 152 sets forth the statutory authority which
must be in place before substantive rules may be proposed or
adopted. (Mont. Code Ann. § 2-4-305(3). ARM 1.3.204(3).

1997 Mont. Laws ch. 340 requires that the chief sgponsor of a
legislative bill be notified when an agency starts working on
the initial rules implementing any section or sections of the
bill (Mont. Code Ann. § 2-4-302(2)(d)) and that the chief
sponsor be provided a copy of the initial rule propeosal within
three days of publication in the Montana Administrative
Register. (Mont. Code Ann. § 2-4-302(2) (a).) Former legislators
desiring notification of initial rules must provide their name
and address to the Secretary of State. (Mont. Code Ann. § 2-4-
302(8).) ARM 1.3, 204(4)(3)(11), 1.3.206(1) (a), 1.3.206(1) (d) (ii)
and 1.3.206(1) (e).

1997 Mont, Laws c¢h. 489 defines an "interested person" (Mont.
Code Ann. § 2-4-102(5)), requires agencies to maintain lists of
interested persons by subject area, requires agencies to inform
people of the interested persons list and how to get on the
list, and requires agencies to inform interested persons of any
rulemaking procedures in their area{s) of interest. (Mont. Code
Ann. § 2-4-302(2) and (7)(b).) ARM 1.3.204(4) (a) (iii),
1.3.204(5), 1.3.206(1){(d) (i), 1.3.206(3) (a) (i) (A)(IV), 1.3.207
(2) (a) (11i) (C).

1997 Mont. Laws ch. 152 requires that a statement of reasonable
nec¢essity contain the principle reasons and the rationale for
each rule proposed to be adopted, amended or repealed. 1997
Mont. Laws ch. 489 requires that the rationale for any proposed
rulemaking be written in plain, easily understood language, and
provides that any deficiencies in the statement of reasonable
necessity cannot be corrected in the adoption notice. (Mont .
Code Ann, § 2-4-302(1) and -305(6) (b).) ARM 1.3.204(4) (a) (iv),
1.3.206(3) (a) (1) (A) (TIT).

1997 Mont. Laws ch. 152 clarifies that the 28 days afforded
persong to submit written or oral comment on a proposed rule is
28 days from the date of the original notice of proposal. That
time frame may be extended if an amended or supplemental notice
is filed. (Mont. Code Ann., § 2-4-302(4).) ARM 1,3.204(4) (b) (i).

1997 Mont. Laws ch. 489 expands on the reasons why and process
by which temporary emergency rules are adopted. Adoption of a
temporary emergency rule requires "circumstances that truly and
clearly constitute an existing imminent peril to the public
health, safety, or welfare." The published statement of reasons
must stand on its own merits for purposes of judicial review.
Hearings on whether such c¢ircumstances exist must be given
priority over all other wmatters. Notice must be given to the
Administrative Code Committee (now appropriate administrative
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rule review committee), and must be liberally disseminated. ARM
1.3.,209(2) is proposed to clarify the difference between
temporary emergency and temporary rules. (Mont. Code Ann. § 2-4-
303.) ARM 1.3.204(6) and (7), 1.3.209,.

1997 Mont. Laws ch. '110 elaborates on the process to be used by
an agency when responding to a petition for the adoption,
amendment or repeal of rules. The agency's decision onh the
petition must be in writing, based on evidence in the record,
and 'include the reasons for the decision. The agency is given
some discretion on whether to conduct a hearing or oral
pregentation in order to develop a record. (Mont. Code Ann.
§ 2-4-315.) ARM 1.3.205(3) and (4).

1997 Mont. Laws ch. 335 adopts processes by which the
Administrative Code Committee (now appropriate administrative
rule review committee) may postpone the adoption and delay the
effective date of a new rule, or the amendment or repeal or an
existing rule. (Mont. Code Ann. § 2-4-305.) ARM 1.3,208(3).

Finally, general amendments to the existing model rules are
necessary to conform short-form references to those used in the
Montana Code Annotated, to simplify citations to applicable
statutes and administrative rules, and to clarify whether a
reference is to the Montana Code Annotated, the Administrative
Rules of Montana or the Montana Administrative Register. ARM
1.3.101, 1.3.201 through 1.3.203, and 1.3.210.

5. Interested persong may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Melanie
Symons, Department: of Justice, 21% North Sanders, P.0. Box
201401, Helena, MT 59620-01401, and must be received no later
than May 6, 1999.

6. Melanie Symons, Department of Justice, 215 North
Sanders, P.0. Box 201401, Helena, MT 59620-1401 has been
degignated to preside over and conduct iéijearlng

By: <£ZLLL:Z> &22:7 (QL“/ a“*““(-

JOSEPH P. MAZUREK
Attorney General

E IE A. SYMQ

Rule Reviewer

Certified to the Secretary of State on March 26, 1999
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BEFORE.THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of ARM 24.16.9003 }  ON THE PROPOSED AMENDMENT OF
and 24.16.9007, and the ) ARM 24.16.9003 and 24.16.9007
incorporation by reference to )

federal Davia-Bacon wage )

rates )

TO ALL INTERESTED PERSONS:

1. On April 30, 1999, at 10:00 a.m., a public hearing
will be held in room 104 of the Walt Sullivan Building
(Department of Labor and Industry Building), 1327 Lockey,
Helena, Montana, to consider amending ARM 24.16.9003, regarding
calculation of fringe benefits, and ARM 24.16.9007, regarding
incorporation of federal Davis-Bacon rates for heavy and highway
congtruction services.

2. The Department of Labor and Industry will make
reasonable accommodations for persons with disabilities who wish
to participate in this public hearing. If you request an

accommodation, contact the Department by not later than
5:00 p.m., April 26, 1999, to advise us of the nature of the
accommodation that you need. Please contact the Office of
Research and Analysis, Job Service Division, Attn: Ms. Kate
Kahle, P.O0. Box 1728, Helena, MT 59624-1728; telephone
(406) 444-3239; TTY (406) 444-0532; fax (406) 444-2638.

3. The Department proposes to amend the rules as follows:
(deleted material stricken, new material underlined)

(1) and (2) Remain the same.

(3) Based on survey data collected by the department of
labor and industry, for each district, the commissioner will
compile fringe benefit information for a given occupation by
district that reflects fringe benefits actually paid to workers
engaged in public works and in private or commercial projects.
Fringe benefit rates for each occupation will be set for health
and welfare, pension, vacation, and training using the following
procedure:

(a) If a minimum of 5,000 reported hours exists for the
occupation within the district, and each fringe benefit reported
for a given occupation has at—Yeast more than 50% of the total
number of hours submitted for that occupation, a weighted
average of the fringe benefits based on the number of hours
reported will be used to calculate the district prevailing
fringe benefit rates.

(b) If less than 5,000 hours for the occupation is
reported, or a given fringe benefit for the occupation does not
have =at—3lemst moxe than 50% of the total number of hours
submitted for that occupation, the commissioner will use
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existing collective bargaining agreements for the district that
were effective during the survey period to determine £fringe
benefit rates for the occupation.

(c) If a collective bargaining agreement does not exist
for the occupation, and a minimum of $,000 hours are reported in
the combined contiguous districts, hours will be totaled for
contiguous district fringe benefits. Each fringe benefit must
be represented by at—teast more than 50% of the total number of
hours submitted in contiguous districts for that occupation for
fringe benefit rates to be set. A weighted average fringe
benefit rate for the district based on hours will be computed
using data submitted from all contiguous districta. Districts
and their contiguous districts are the game as provided by
{2) (c) of this rule.

(d) If contiguoug district fringe beneflt data does not
sum to a minimum of 5,000 hours, or does not have more thanp 50%
of the total number of hours in contiguous districts submitted
for that occupation, statewide weighted average fringe benefit
rates will be calculated for the occupation.

(e) Remains the same.

(4) through (2) Remain the same.

AUTH: 18-2-431, MCA
IMP: 18-2-401, 18-2-402, 18-2-403, and 18-2-411, MCA

(1) The commissioner's determination of winimum wage
rates, including fringe benefits for health and welfare, pension
contributions and travel allowance, by craft, classlflcatlon or
type of worker, and by character of project,
constryction services and nonconstruction gerviceg are adopted
in accordance with the Montana Administrative Procedure Act and
rules implementing the Act.

(a) A notice of proposed adoption of the commigsioner's
determination is publigshed in the Montana Administrative
Register approximately 30 to 45 75 days prior to adoption,
according to regular publication dates scheduled in ARM 1.2.419,

(b) through (f) Remain the same.

{2) The  gtandard prevajling rate of  wages for heavy

7-4/8/99 MAR Notice No. 24-16-121



-613-

(2) and (3) Remain the same, but are renumbered as (3) and
(4).
AUTH: 18-2-431 and 2-4-307, MCA
IMP: 18-2-401 through 18-2-432, MCA, and section 8, Chap. 522,
L. of 1997

REASON: There is reasonable necessity to amend ARM 24.16,9003
regarding calculation of fringe benefits, in order to have the
rates reflect the majority of the fringe benefits paid in a
district. The existing language only requires 50% of the hours,
which is not a majority of the hours in the district.

There ig reasonable necegsity to amend ARM 24.16.3%007
regarding adoption of federal Davis-Bacon rates for Montana in
order to implement provisions of Chapter 522, Laws of 1997
(House Bill 407). Pursuant to section 8 of Chap. 522, L. 1997,
the Department (via the Commissioner) was granted the power to
adopt, on a temporary basis, prevailing wages rates for heavy
and highway construction that match federal Davis-Bacon BAct
rates for Montana. Because the federal government does not go
through rulemaking when setting Davis-Bacon Act prevailing wage
rates for heavy and highway construction in Montana, the
Department is unable to undergo formal rulemaking within the
time between when the federal government announceg revised rates
and the date those revised rates go into effect. The amendments
provide a method for formal adoption of the federal rates
following a temporary adoption by the Commissioner.

4. Interested parties may submit their data, views, or
comments, either orally or in writing, at the hearing. Written
data, views, or comments may also be submitted to:

Kate Kahle

Office of Research and Analysis

Job Service Division

Department of Labor and Industry

P.O. Box 1728

Helena, Montana 59624-1728
so that they are received by not later than 5:00 p.m., May 7,
1999.
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S. The Department maintains a number of mailing lists of
interested persons regarding a variety of topics. For more
information about the mailing lists, or to have your name and
address added to any or all of the interested persons lists,
please contact Mark Cadwallader, Office of Legal Services, P.O.
Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; TTY
(406) 444-0532,

6. The Department is not required to comply with the
provisions of 2-4-302, MCA, regarding notification of the bill
gponsor about the proposed action regarding this rule.

7. The Department proposes to make these amendments
effective on July 1, 1999; however, the Department reserves the
right to make some or all of the amendments effective on a later
date.

8. The Hearings Bureau of the Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

"Commissioner
OR & INDUSTRY

Kevin Braun, Patricia Haff
Rule Reviewer DEPARTMENT OF

Certified to the Secretary of State: March 26, 1999.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the } NOTICE OF PUBLIC HEARING
amendment of Montana's ) ON PROPOSED AMENDMENT OF
prevailing wage rates, ) PREVAILING WAGE RATES-

pursuant to ARM 24.16.9007 }  NON-CONSTRUCTION SERVICES

TO ALL INTERESTED PERSONS:

1. On April 30, 1999, at 9:30 a.m., a public hearing will
be held in room 104 of the Walt Sullivan Building (Department of
Labor and Industry Building), 1327 Lockey, Helena, Montana, to
consgider proposed amendments to the prevailing wage rate rule,
ARM 24.16.9007. The Department proposes to incorporate by
reference the 1999 non-construction services rates.

2. The Department of Labor and Industry will make
reasonable accommodations for persons with disabilities who wish
to participate in this public hearing. If you request an

accommodation, contact the Department by not later than
5:00 p.m., April 26, 1999, to advise us of the nature of the
accommodation that you need. Please contact the Office of
Regearch and Analysis, Job Service Division, Attn: Ms. Kate
Kahle, P.0. Box 1728, Helena, MT 59624-1728; telephone
(406) 444-3239; TTY (406) 444-0532; fax (406) 444-2638.

3. The Department of Labor and Industry proposes to amend
the rule as follows: (new matter underlined, déleted matter
interlined)

24.16,9007 ADOPTION OF STANDARD PREVAILING RATE QOF WAGES

{1) Remains the same.

(a) through {e) Remain the same.

(£} The current non-construction services rates are
contained in the 199% 1999 version of "The State of Montana
Prevaxllng Wage Rates-Non-construction  Serviges Service

" publication.

(2) and (3) Remain the same.
AUTH: 18-2-431 and 2-4-307, MCA
IMP: 18-2-401 through 18-2-432, MCA

REASON: Pursuant to 18-2-402 and 18B-2-411(b) (5), MCA, the
Department is updatlng the standard prevailing wages for non-
construction services occupations. The Department updates the
prevailing wages for these non-construction services occupations
every two years. There is reasonable nece551ty to amend the
prevalllng wages for non-construction services, which were last
updated in 1997. Use of prevailing wage rates is required in
public contracts by 18-2-422, MCA.

4, Interested parties may submit their data, views, or

comments, either orally or in writing, at the hearing. Written
data, views, or comments may also be submitted to:
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Kate Kahle

Office of Research and Analysis

Job Service Division

Department of Labor and Industry

P.O. Box 1728

Helena, Montana 59624-1728
g0 that they are received by not later than 5:00 p.m., May 7,
1999.

‘5. The Department maintaing a number of mailing lists of
interested persons regarding a variety of topics. For more
information about the mailing listg, or to have your name and
address added to any or all of the interested persons lists,
please contact Mark Cadwallader, Office of Legal Services,
bepartment of Labor and Industry, P.0O. Box 1728, Helena, MT
59624-1728; telephone (406) 444-4493; TTY (406) 444-0532.

6. The Department is not required to comply with the
provisions of 2-4-302, MCA, regarding notification of the bill
sponsor about the proposed action regarding these rules.

7. The Department proposes to make this amendment
effective July 1, 1999.

8. The Hearings Bureau of the Centralized Services
Divigion of the Department has been designated to preside over
and conduct the hearing.

~ ,'
¢ .

Ke&in Braun, Patricia Haffey,
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: March 26, 1999.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24.30.102, ) PROPOSED AMENDMENT OF
related to occupational safety) ARM 24.30.102

and health standards for )

public sector employment )

TO ALL INTERESTED PERSONS:

1. On April 30, 1999, at 1:30 p.m., a public hearing will
be held in the first floor conference room at the Walt Sullivan
Building (Dept. of Labor and Industry Building), 1327 Lockey
8treet, Helena, Montana, to congider the amendment of
ARM 24.30.102, to generally incorporate by reference the current
version of federal health and safety regulations.

2. The Department of Labor and Industry will make
reasonable accommodations for persons with disabilities who wish
to participate in this public hearing. If you request an

accommodation, contact the Department by not later than
5:00 p.m., April 26, 1999, to advise us of the nature of the
accommodation that you need. Please contact the Employment
Relations Division, Safety Bureau, Attn: Mr. Dave Folsom,
P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-6418;
TTY (406) 444-5549; fax (406) 444-4140. Persons with
disabilities who need an alternative accessible format of thisg
document in order to participate in this rule-making process
should contact Mr. Folsom.

3. The Department of Labor and Industry proposes to amend
the rule as follows: (new matter underlined, deleted matter
interlined)

SECTOR EMPLOYMENT (1) Section 50-71-311, MCA, of the Montana
Safety Act provides that the department of labor and industry
may adopt, amend, repeal and enforce rules for the prevention of
accidents to be known as "safety codes" in every employment and
place ©of employment, including the repair and maintenance of
such places of employment to render them safe. The federal
Occupational Safety and Health Act of 1970 does not include
safety standards coverage for employees of this state or
political subdivisions of this state. It is the intent of this
rule that public sector employees of this state and political
gubdivigions of this state shall be protected to the greatest
extent possible by the same safety standards for employments
covered by the federal Occupational Safety and Health Act of
1970. The department is therefore adopting by reference certain
occupational safety and health standards, adopted by the United
States Secretary of Labor under the Occupational Safety and
Health Act of 1970. The department has determined, with the
assent of the secretary of state, that publication of the rules
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would be unduly cumbersome and expensive. Copies of the rules
adopted by reference are available and may be obtained at cost
from the Montana Department of Labor and Industry, P.O.
Box 1728, Helena, Montana 59624, or the Superintendent of
Documents, United States Government Printing Office, 941 North
Capitol Street, Washington, D.C. 20401.

(2) As .used in the rules adopted by reference in (3)
below, unless the context clearly requires otherwise, the
following definitions apply:

(a) "Act" means the Montana Safety Act (50-71-101 through
50-71-334, MCA).

(b) “Assistant secretary of labor" or "secretary" means
the commissioner of the Montana department of 1labor and
industry.

(c} "Employee" or "public sector employee" means every
person in this state, including a contractor other than an
independent contractor, who is in the service of a public sector
employer, as defined below, under any appointment or contract of
hire, expressed or implied, oral or written.

(d) "Employer" or "public sector employer" means this
state and each county, city and county, c¢ity school district,
irrigation district, all other districts established by law and
all public corporations and quasi public corporations and public
agencies therein who ‘have any person in service under any
appointment or contract of hire, expressed or implied, oral or
written.

(3) The department of labor and industry hereby adopts a
safety code for every place of employment conducted by a public
sector employer. This safety code adopts by reference the
following occupational safety and health standards found in the
Code of Federal Regulations, as of July 1, ¥99% 1998:

(a) Title 29, Part 1910;

(b) the provisions of 2% CFR 1910.146 appendix C(,
example 1, part A, as mandatory provisiong that are applicable
to all confined spaces; and

(¢) Title 29, Part 1926.

(4) All sections adopted by reference are binding on every
public sector employer even though the sgections are not
separately printed in a separate state pamphlet and even though
they are omitted from publication in the Montana Administrative
Register and the Administrative Rules of Montana. The safety
standards adopted above and printed in the Code of Federal
Regulations, Title 29, as of July 1, 199+ 1998, are considered
under this rule as the printed form of the safety code adopted
under this subsection, and shall be used by the department and
all public sector employers, employees, and other persons when
referring to the provisions of the safety code adopted under
this subsectjion. All the provisions, remedies, and penalties
found in the Montana Safety Act (50-71-101 through 50-71-334,
MCA) apply to the administration of the provisions of the safety
code adopted by this rule.

(5) For convenience, the federal number of a particular
section found in the Code of Federal Regulations should be used
when referring to a section in the safety code adopted in (3)

7-4/8/99 MAR Notice No. 24-30-123



-619-

above. The federal number is to be preceded by the term (S).
Thug, when section 1910.27 of the Code of Federal Regulations
pertaining to fixed ladders is to be referred to or cited, the
correct cite would be ‘“gubgection (5) 1910.27 of section
24.30.102 ARM" or "ARM 24.30.102(5) 19190.27".

AUTH: 50-71-311, MCA

IMP: 50-71-311 and 50-71-312, MCA

REASQN: The proposed amendments to this rule are reasonably
necessary to incorporate by reference the current federal rules
promulgated by the Occupational Safety and Health Administration
(OSHA) . The Department finds that it is reasonably necesgsary to
annually update this rule to ensure that public sector employers
and employees have essentially the same duties and protections
that apply to employers and employees in the private sector.
The current version of the state rule incorporates the 1997
version of the federal rules. In the past year, there have been
some significant changes in CFR parts 1910 and 1926. The
July 1, 1998, version is proposed for incorporation by reference
becausge it is the most recent version generally available in
printed form, and was published by the U.S. Government Printing
Office in printed form on or about January 1, 1999.

4. Interested persong may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

John Maloney, Bureau Chief
Safety Bureau
Employment Relations Division
Department of Labor and Industry
P.O. Box 1728
' Helena, Montana 59624-1728
and must be received by no later than 5:00 p.m., May 7, 1999.

S. In addition to the publication of this notice in the
Montana Administrative Register, an abbreviated Notice of Public
Hearing is being published in one or more daily newspapers of
general circulation in this state, as required by 50-71-302,
MCA. Persons interested in viewing or obtaining a copy of the
abbreviated Notice of Public Hearing published in a newspaper
should contact Mr. Folsom at the address listed in paragraph 2
of this Notice.

6. The Department maintains a number of mailing lists of
interested persons regarding a variety of topics. For more
information about the mailing lists, or to have your name and
address added to any or all of the interested persons lists,
please contact Mark Cadwallader, Office of Legal Services, P.O.
Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; TTY
(406) 444-0532.

7. THe Department is not required by 2-4-302, MCA, to

notify any bill sponsor about the proposed action regarding this
rule action.
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8. The Department propogses to make this amendment
effective June 1, 1999; however, the Department reserves the
right to make the amendments effective at a later date, or not
at all.

9. The Hearings Bureau of the Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

Kevin Braun, Patricia Haffe

. Commissioner
Rule Reviewer DEPARTMENT OF

OR & INDUSTRY

Certified to the Secretary of State: March 26, 1999.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24,35.202, ) THE PROPOSED AMENDMENT OF ARM
24.35.205, 24.35.213, ) 24.35.202, 24.35,205,
24.35.301 and 24.35.303, all ) 24.35.213, 24.35.301
related to the independent ) AND 24.35.303
contractor central unit )

TO ALL INTERESTED PERSONS:

1. On April 30, 1999, at 2:00 p.m., or as soon thereafter
as is possible, a public hearing will be held in room 104 of the
Walt Sullivan Building (Department of Labor and Industry
Building), 1327 Lockey Street, Helena, Montana, to consider the
amendment of ARM 24.35.202, 24.35.205, 24.35.213, 24.35.301 and
24.35.303, all related to the operation of the Department's
independent contractor central unit.

2. The Department of Labor and Industry will make
reasonable accommodations for persons with disabilities who wish
to participate in this public hearing. If you request an

accommodation, contact the Department by not later than
5:00 p.m., April 26, 1999, to advise us of the nature of the
accommodation that you need. Please contact the Employment
Relations Division, Attn: Mg, Linda Wilson, P.0. Box 8011,
Helena, MT 59604-8011; telephone (406) 444-6531; TTY
(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rule-making procegs should contact
Ms. Wilson.

3. The Department of Labor and Industry proposes to amend
its rules as follows: (new material underlined, deleted
material interlined)

(1) through (4) Remain the same.

(5) ICCU determinations regarding employment status are
binding on the department and on any other agency which elects
to be included as a member of the department's ICCU, subject to
the limitations contained in ARM 24.35,205(3)

imi i indi i ' . This
does not include any agency which is merely appearing before the
ICCU as a party in an employment status case (for example the
state compensation insurance fund), and has not elected to be
included as a member of the ICCU.

AUTH: 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-203,
MCA

IMP: 39-3-208, 39-3-209, 39-3-210, 39-51-201, 39-51-203,
39-71-120 and 39-71-415, MCA
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EMPLOYMENT _STATUS (1) Unless appealed pursuant to ARM
24.35.206, written determinations issued by the ICCU are binding
on al]l parties with respect to employment status issues under
the jurisdiction of the department of labor and industry and the
jurisdiction of any other agency which elects to be included as
a member of the ICCU. These determinations may affect a party's
liability in matters related to unemployment insurance, the
uninsured employers' fund,
wage' and hour issues, state income tax withholding and old fund
liability tax.

(2) through (4) Remain the same,.
AUTH: 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-203,
MCA
IMP: 39-3-212, 39-51-1109, 39-71-120 and 39-71-415, MCA

(1) through (3) Remain the same.

(4) If the appeals referee's findings of fact, conclusions
of law and decision concerns a determlnatlon regardlng an
uningured employers' fund
penalty issue, the appeal will be to the Montana workers'
compensation court, pursuant to 39-71-504 and 39-71-532, MCA.

(5) Remains the same. :

AUTH : 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-203,
MCA

IMP: 2-4-611, 2-4-623, 39-3-216, 39-51-1109, 39-71-415,
39-71-504, 39-71-532 and 39-71-2401, MCA

24.35.301 DEFINITION OF INDEPENDENT CONTRACTQR

(1) Remains the same.

(2) For independent contractor determinations made
pursuant to 39-71-120, MCA, the above two-part test is augmented
by the reqguirement that the individual also receive '"an
exemption granted under 39-71-401(3)

S -
Rules regarding the exemption process are
located at ARM Title 24, chapter 35, subchapter 1.
AUTH: 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-203,
MCA
IMP: 39-3-201, 39-51-201, 39-51-204, 39-71-120 and
39-71-401(3), MCA

24.35.303.  DEFINITION QF INDEPENDENT CONTRACTOR- -
INDEPENDENTLY ESTABLISHED BUSINESS (1) To be an independent
contractor, an individual must be engaged in an independently
established trade, occupation, profession or business. An
independently established business may exist if the individual:

(a) through (j) Remain the same.

(k) has an independent contractor exemption or is bound

personally and individually by the provisions of a workexs'
compensation plan as required by 39-9-126—amd 39-71-401(3),

MCA;
(1) and (m) Remain the same.
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(2) Remainsg the same.
AUTH: 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-203,
MCA
IMP: 39-3-201, 39-5%51-201, 39-51-204, 39-71-120 and
39-71-401(3), MCA

Reason: There is reasonable necessity to amend ARM.24.35.202 in
order to clarify that the independent contractor central unit
(the ICCU) will make determinations regarding not only named
individuals, but also any similarly situated individual. The
term "similarly situated individual" is defined in ARM
24.35.201(8). The inclusion of the phrase does not preclude a
putative employer from challenging the determination as to any
specific individual, whether named by the ICCU or not in its
determination.

There is reasonable necessity to amend ARM 24,35.205 and
24.35.213 in order to delete the reference to the underinsured
employers' fund, which was eliminated pursuant to Chap. 172, L.
of 1997 and Chap. 310, L. of 1997.

There is reasonable necessity to amend ARM 24.35.301 and
24.35.303 in order to clarify that an individual may be in
compliance with the Workers' Compensation Act as an independent
contractor by either obtaining an exemption or by being
personally bound for coverage under the Act. The amendments are
necessary to implement provisions of Chap. 548, L. of 1997,
which changed the definition of an independent contractor for
purposes of the Workers' Compensation Act by eliminating the
requirement in 39-71-120(1), MCA, that an independent contractor
obtain an exemption.

4, The use of the phrase "remains the same" is encouraged
by the Secretary of State in order to improve readability by
highlighting the proposed changes in a rule and also to lower
the cost of rule-making. Any person wishing to obtain the full
text of any Department rule proposed for amendment in this
Notice may do so by contacting Ms. Wilson (identified in
paragraph 2, above}, identifying the rule(s) sought, and
requesting a copy. ’

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Keith Messmer, Bureau Chief

Workers' Compensation Regulations Bureau
Employment Relations Division

Department of Labor and Industry

P.0. Box 8011

Helena, Montana 59604-8011

and must be received by no later than %:00 p.m., May 7, 1999.
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6. The Department maintains a number of mailing lists of
interested persons regarding a variety of topics. For more
information about the mailing lists, or to have your name and
address added to any or all of the interested persons lists,
please contact Mark Cadwallader, Office of Legal Services, P.O.
Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; TTY
(406) 444-0532.

7. The Department has complied with the provisions of
2-4-302, MCA, and notified the bill sponsor about the proposed
action regarding these rule amendments.

8. The Department proposes to make the amendments
effective as soon as feasgible.

9. The Hearings Bureau of the Legal/Centralized Services

Division of the Department has been designated to preside over
and conduct the hearing.

[ =

K¢vin Braun, Patricia Haffey,
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: March 26, 1999.
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BEFORE THE DEPARTMENT OF PIBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of 37.12.310 and

) NOTICE OF PUBLIC HEARING

)
37.12.311 pertaining to )

)

)

ON PROPOSED AMENDMENTS

laboratory licensure fees and
the duration of a license

TO: All Interested Persons

1. On April 28, 1999, at 2:00 p.m., a public hearing will
be held in the auditorium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
congider the proposed amendment of the above-stated rules.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
April 20, 1999, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2, The rules as proposed to be amended provide as

follows. Matter to be added is underlined. Matter to be
deleted is interlined.

37.12,310 FEE——POR—LICENGE - APPLECATION LICENSURE
3—Afee—of $250-mune—besubmitted—to the department

ehemical—license—or—both— (1) The following fees must be
mitted to the department, under t circumstances noted, b
laboratories conducting analyses of public water supplieg:
(a) _$250 with an application for an initial microbiology
or_chemigtry license or renewa)l of a microbiology or chemistry

license;
b 150 for an inspecti to determine if the holder of
vigsio s ualifi a ful igense;

(c) 8250 plug expenses for a second inspegtion during the
3_vear term of & licenge that is pecegsary for approval of a new

laboratory locatiop: there is no charge for one inspection
duripg the term of the license;
d 00 apnua for_a chemjstyy license;
(e) %$200 annually for a microbiology ligense;
f 125 r day for trainin i the environmental
abor ry;:
250 r da 1 txavel ex ses of enviropnmenta
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1 ato; ta for on_gite ini an chni agagist
the viro b :
0 h he
1 h er_year e n ul i vi e
viro, tal lab or T £ d ho c n
appl eparately to the areas of microbiolo a chemjgtr
there i [«] rge for up to ou r ar consg ti i

each of those areag,

AUTH: Sec. 50-1-202, MCA
IMP: Sec. 50-1-202, MCA

37.12.311 DURATION OF LICENSE (1) through (1) (b) remain
the same.

() The laboratory remits to the department the
appropriate applieatien annual licensure fee and any other fees
due puyguant to ARM 37.12.310.

(2) through (2)(b) remain the same.

(c) The laboratory vremits to the department the
appropriate gnnual licensure fee or fees due pursguant to. ARM
37.12.310.

AUTH: Sec. 50-1-202, MCA
IMP: Sec. 50-1-202 and 75-6-106, MCA

3. The amendments to ARM 37.12.310 are necessary to set
fees for the various steps required to maintain licensure at the
amounts determined by the environmental laboratory to be
necesgary to cover its costs to administer thoge steps, such as
inspections. Alternative means of funding were not considered,
since 50-1-202(17), MCA requires the department to get fees
covering its actual costs. The fee schedule was not included in
the rule when it was initially adopted February 11, 1999,
because at that time Constitutional Initiative 75 (CI-75) was in
effect and precluded the department, without a public vote, from
fully complying with the requirements of 50-1-202(17), MCA.
Therefore, the rule included only the licensure fee that was
already in effect in the preexisting licensure rules. Since CI-
75 was invalidated by the Supreme Court on February 23, 1999,
the department may now comply with the terms of 50-1- 202(17),
MCA and set the fees for the services provided by its laboratory
in administering the licensing program at its actual cost.

The amendments to ARM 37.12.311 are necessary to reflect
the additional fees imposed by the amendments to ARM 37.12.310.

4. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 202951, Helena, MT 59620-2951, no later than
May 6, 1999. The Department also maintains lists of persons
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interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

Rule Reviewer Director, Public’Health and

Human Services

Certified to the Secretary of State March 26, 1999,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the )
amendment of 16.38.307 )
pertaining to state )
laboratory fees for analyses )

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

TO: All Interested Persons

1. On April 28, 1999, at 1:30 p.m., a public hearing will
be held in the auditorium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the proposed amendment of the above-stated rule.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
April 20, 1998, to advise us of the nature of the accommodation
that you need,. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O,
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rule as proposed to be amended provides as
follows. Matter to be added is underlined. Matter to be
deleted is interlined. :

16.38.307 LABORATORY FEES FOR ANALYSE (1) Fees for
clinical analyses performed by the laboratory of the department
of public health and human services are as follows, with the
exception noted in (3) below:

(a} Air mold spores $15.00
{b) Atypical pneumonia panel 76.50
{c) Autoclave, sterility check ’ 15.00
{d) Bactegriologic~+ enteric¢ panel 36,50
{e) Bacteriology culture, identification 26 .50
{f) Blood-borne exposure panel 48.00
{g) Blood lead 15.00
{(h) ¢C. Difficile cytotoxin 24 .60
(i} Chlamydia, direct probe 12.20
(i) Chlamydia, gene amplification 18.75
(k). Chronic fatigue panel 54.00
{1} EHEC toxin 19.60
{(m) Encephalitis panel 54.00
{n} Exantham panel 51.35
{o) FTA 24.70
{p) Fungal culture 28.16
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{q) GC + chlamydia, direct probe 21.80
{r) GC + chlamydia, amplification 35.00
{s) Hepatitis panel (acute) 54 .00
(t) Hepatitis C 26.50
{u) Hepatitis B, anti HbsAb 17.80
(v) Hepatitis B, anti HBsAg 15.80
{w) Herpes simplex culture 24.50
{x) HIV screen, serum 12.80
{y) HIV screen, oral fluid 24.60
{z) HIV viral load 120.00
{aa) HIV western blot 44.00
{(ab) Misc. direct Ag detection 17.60
(ac) Misc. serologies 15.20
(ad) Misc. serologies, IgG + IgM 42.50
(ae) Newborn screening 35.50
{af) Newborn screening + CF 55.30
{ag) Newborn screening, monitor 19.80
(ah) Parasite identification 21.20
(aj) Prenatal, short panel 30.00
(aj) Prenatal + HIV 35.00
(ak) Respiratory, long panel 76.50
{al) Respiratory, short panel 54 .00
(am) Rubella screen 14.60
(an) Syphilis screen 14.60
{ao) Tb direct amplification 140.00
(ap). Tb acreen 35.20
{ag), Tick-borne panel 54.00
{ar) TORCH short panel 54.00
(as) TORCH + Parvovirus 62.50
{at) Viral culture 28.20
(2) Effective dJuly—3—-3399 June . 1999, fees for

environmental analyses performed by the laboratory of the
department of public health and human services are as follows,
with the exceptiong noted in (3) and (4] below:

et o

ggffifﬁiﬁiiiﬁ
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Velatile suspended selide 2240
Water—bacteriology 1650
#ine 400
8 r nutrij alyses are ag follows:
{i) Nitrate plus nitrate as N $ 12.60
(3i) Nitrite 12.60
{iij) Ortho phosphorus 12.60
{iv}] Soluble phosphorus 12.60
v mi ia a 12.60
{(vi) Total phosphorus 21.50
{vii}) Total kjeldahl nitrogen 25.00
(b} Fees for metal _analysis by ICP are as follows:
{i) Aluminum .00
{ii) Antimony 8.00
{iil) Arsenic 8.00
{iv) Barium 8.00
(v} Beryilium 8.00
(vi) Bismuth 8.00
(vii Boron 8.00
(viii) Calcium 8.00
(ix) Cadpium 8.00
{x) Cobalt 8.00
Ixj) Copper 8.00
(xii)_ Chromium 8.00
{xiii) _Dust wipes 10.00
{xiv Il B8.00
(xv} Lead 8.00
Axvi) Lithjum 8.00
xvii Magnesium 8.00
xviii Manganese 8.00
(xix) Metals scan 30.00
(xx) _Molybdenum 8.00
(xxi) Nickel 8.00
(xxii) Potassium B.00
(xxiii) Silicon 8.00
(xxiv) _Silver 8.00
(xxv Sodjum 8.00
(xxvi ontium 8.00
(xxvii) Tin 8.00
{xxyiii) Titanjum 8.09Q
(xxix) Vanadium 8.00
(xxx} Zinc 8.00
(xxxi) oOther metalsg 10.00
c Fees r metals an ses b aphite furnace that are
requested for lower limits are as follows:
(i) Antimony 5.00
(ii) Arsenigc 15.00
(iii) Cadmium 15.00
(iv} Chromium 15.00
v Co r 15.00
(vi) Lead 15.00
MAR Notice No. 37-116 7-4/8/99
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{vii) Selenium 15.00
{yiii) silver 15.00
Lix)  Thallium 15.00
{x)._.Zinc 30.00
(xi} oOther metals 20.00
(d) Fees for orgapic apalyses are as follows:
(i) Organic analyses_in drinking water:
(A} Benzene 70.00
(B) 505 - Organohalide pesticides 150.00
(C) 508 - Chloripated pesticides 150.00
(D) 515-2 - Chlorophengxy herbicides 180.00
(E) 515-2¢ - Chlorophenoxy herbicides composited 60.00
(F) 525 - Synthetic orgapnic compounds 240.00
(G) 531 - Carbamate pesticides 150,00
{H) 531C : Carbamate pesticides compogited 60.00
(I) Halpacetic acids 140.00
(J) Trihalomethanes 950.00
K Vi -_volatile organic mpoun 110.00
(ii) For organic analyses in other substrates, EPA 600 and
B000 series, the fees are:
(A) Benzene $100.00
(B) Organohalide pesticides 200.00
(C) Chlorinated pesticides
(D) cChlorophenoxy herbicides 230,00
E Synthet] i ounds 300.00
(F} Carbamate pesticides 200,00
(G) Haloacetic acgids 0
H Trihalcomethanes 130.00
(I) VOC - volatile organic compounds 160.00
e Fees for fu ana es ar 8 follows:
i lu i el § 7.50
{(ii) Red dye in fuel : 7.50
(iii) Dyed fuel combo 60.00
(iv) Diegel characterization 30.00
{(v) Sulfur by XRF 20.00
(f) Fees for commong are as follows:
(i) Alkalinity $ 12.60
(ii) chloride 17.40
{iid) conductivity €.00
(iv) Fluoride 15.00
{v) pH 6.00
(vi) Sulfate 17.40
vii DS 23.00
(viii) TS8S 8.00
ix Volatile sugpended solid 22.40
(q) Feesg for air quality analvses are as follows;
(i) Dustfall $ 30.00
(ii1) Fiberglags hi veol filters 7.00
(iidi) PM 10 7.00
{iv) PM 2.5 15.00
(v) PM 2.5p 20.60
{(vi) Lead analysis.on filters 17.00
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Feeg for miscellaneous tests are ag follows:

1) Acidity $ 12.60

Li) Ash free dry mass - small volume samples 22.40
(iii) Ash free drv mass - large volume samples 32.00
{iv) BOD ' 35.00
lv) Chlorophyll 35.00
Jvi) CBOD 30.00
A{vii) cop 35.00
{viii) Color 20.00
(ix) Cyanide - dripking water 35.00
(x) Hardnessg 18.00

i Hexav nt chromium 25.00
A{xii) Mercury 36.00
{xiii) Mercury composited 12.60

xiv il an ase 45.00
(xv) Phenol 25.00
(xvi) Sulfide 35.00

xvii) TOC 26.00

xviij) Turbidity £.00

xix Hourl hemig ate £0.00
(i) Feeg for microbiology testing are as follows:

i To coliform $ 16.50
{(ii) Fecal coliform - membrane filtration 16.50
(ijj) Fegal coliform - gludge 35.00
{iv H otrophic plate unt 16.50
{3 for gpecial handling are as follows:
1i) R fee - F $._3.00

i R fee - per sample order 10.00

additio er a e +2.00
(iii) Microwave digestion 17.00
{iv) Lyophiljzation 5.00
{(v) Nutrient extractjion 10.00

vi Total tal igesti 15.00
{(vii) Substrate processing, sediment fee 10.00 min
viii U, ies purchasj Cost +15%

ix voc traction - TCLP 50.00
x e extractjon - TCLP 45.00
(3) remains the same.

4 F £ analyses r than those ligted in (1) an

r will ablishe the 1 of ¢o rab

ses or by calc ti the chemists’ hourly charge for tim

worked, if there is po comparable analysisg.

AUTH: Sec. 50-1-202, MCA
IMP: Sec, 50-1-202, MCA

3. Revision of the fees for analyses performed by the
department’s laboratory is required by 50-1-202{(17}, MCA to
reflect the actual costs of the tests or services provided and
to ensure, as required by the same provision of the law, that
the fees do not exceed the cost of performing the tests or
services. The new list of fees reflects the actual cost to the
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department of the analyses ordinarily performed by the
environmental laboratory. The proposed new (4) was necessary to
indicate how the cost would be appropriately calculated for
analyses the laboratory is asked to do that are so uncommon that
they are not on the list. Alternative fees or options were not
considered because 50-1-202(17), MCA requires fees to be based
on actual cost only.

4. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0O. Box 202951, Helena, MT 59620-2951, no later than
May 6, 1999. The Department also maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Daver Morn. _ (esne Z.,ﬁ,,
Rule Reviewer Director, Public Health and

Human Services

Certified to the Secretary of State March 26, 1999.
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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES
OF THE STATE OF MONTANA

In the matter of the amendment )

of rules 44.10.321, 44.10.323, ) NOTICE OF PUBLIC HEARING
44.10.411, and 44.10.531 ) ON PROPOSED AMENDMENT
pertaining to reporting of ) OF RULES

contributions and expenditures )

TO: All Interested Persocons

1. On June 15, 1999, at 10:00 a.m., a public hearing will
be held in the Public Employees Retirement Division Conference
Room at 1712 9th Avenue, Helena, Montana, to consider the
proposed amendment of rules 44.10.321, 44.10.323, 44.10.411, and
44.10.531 pertaining to reporting of contributions and
expenditures.

2. The proposed amendments provide as follows (new text
is underlined; text to be deleted is interlined):

44.10.321 CONTRIBUTION-DEFINITION (1) For the purposes of
Title 13, chapters 35 and 37, MCA, and these rules, the term
"contribution" as defined in seetien 13-1-101433, MCA, includes,
but is not limited to:

(a) Each contribution as 1listed in seetien 13-37-229,
MCA~;

(b) The purchase of tickets or admissions to, or
advertisements in journals or programs for testimonial or fund
raising events, including, but not limited to dinners,
luncheons, cocktail parties, and rallies held £er—the to support
or eppositien—ef oppose a candidate, issue, or political
committeesr;

(¢} A candidate’s own money used on behalf of his
candidacy, except as provided in seetien 13-1-1014F-tb34i4}
(6) (b) (iv} and (10} (b) (ii), MCA—; and

(d) An in-kind contribution, as defined in subseetion (2)
of this rule.

(2) The term "in-kind contribution" means the furnishing
of services, property, or rights without charge or at a charge
which is less than fair market value to a candidate or political
committee for the purpose of supporting or opposing any

candidate, ballot issue or political committee, except as
provided in seekien 13-1-101-3H{al4iii) (6) (a) (1ii) and -Ho-
(6) (b) (i), MCA.

(a) remains the same.

(i) Forgiveness of any loan to or debt of a candidate or
political committee—;

(ii) Payment of a loan or other debt by a third person—;

(iii) An expenditure made at the behest of a candidate or
political committees+ as specified in ARM 44.10.517—;

(iv) A _"coordinated expenditure" as defined _in_ ARM
4): and
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1_1 The o igt
n m ri int or adc roduc repa
candi e o itica i unle th i o
ubli ion o eproducti co are a communicati
membership organization orporati under 13-1-101 ii

10) (b) (iv MCA.
(3) remains the same.

AUTH: 13-37-114, MCA
IMP: 13-1-101(6), MCA

0 DITURE-DEFI (1) For the purposes of
Title 13, chapters 35 and 37, MCA, and these rules, the term
"expenditure" as defined in seetien 13-1-1014#-, MCA, includes,
but is not limited to:

{a) Bach expenditure as listed in seetien 13-37-230, MCA+;

(b) Expenses incurred by a candidate or political
committee with respect to polls, surveys, and the solicitation
of funds—;

(¢) Expensea incurred in support of or opposition to the
drafting, printing, distribution and collection of sgignatures
for any petition for nomination or a statewide ballot issue~;

(d}) A candidate’'s own expense, except as prov1ded in
seetion 13-1-101+F-biHid) iv) and MCA<:

(e) Payment of interest on a 1oan or other credit
received—;

(£) An in-kind expenditure, as defined in sﬁbﬂee%éen (2)
of this rule.

(2) The term "in-kind expenditure" means the furnishing of
services, property, or rights ef—a—candidate—er politieal
eemmittee without charge or at a charge which is less than fair
market value to a person, candidate, or political committee for
the purpose of supporting or opposing any person, candidate,
ballot issue or political committee, except as provided in
seetion 13-1-101-3HarE4d) (6) (a) (Jid) and 4P+ (6) (b) (1),
MCA.

(a}) An “"in-kind" expenditure"y includes, but is not
limited to, the forgiveness of any loan or debt owed to a
candidate or political committee.

(3) "Independent expenditure" means an expenditure for
communications expresgly advocating the success or defeat of a

candidate or ballot issue which is not made with the cooperation
or prior consent of or in consultation with, or at the request
or suggestion of, a candidate or political committee or an agent

of a candldate or political committee. An Independent
independent expenditure shall be reported as
preseribed provided in ARM 44.10.531.

(4) "Coordinated e i e" means expenditure ma
gooperation with, consultatign with, at the request or
suggestion of, or the prior consent of a candidate or politicgal
committee or an agent of a candjdate or political committee. A
coordinated expenditure shall be reported =] in-kind

contribution as provided in ARM 44.10.511 and 44.10.513.

7-4/8/99 MAR Notice No. 44-2-103



-637~

AUTH: 13-37-114, MCA
IMP: 13-1-101(10), MCA

44.10.42] INCIDENTAL POLITICAL COMMITTEE, FILING SCHEDULE,
REPORTS (1) EBExeept—as—provided—in—{3}+—an An 1ncxdenta1

committee shall file a statement of organizatlon

reporto—aseording to-the—ochedule-set forth in-33-37 226 24 (a)
through—+f—MEA- ag required by 13-37-201, MCA. After filing

t o ization, an incidental political committee
h £i eriodic ortg as vided in thig rule,

{2) rovi i 1 nd an _incid 1
mittee al il riodic r two days fore the
dlines ifjed i 3-37-226 a c e da (f CA

when icable T jseioner will are and digtripute
8 of f£ili deadlin for incjdenta ommittees and
t commit w r is gubsection and 13-37-226 MGCA.

+33+(3) Except as provided in +23(3)(a), an incidental
committee that makes contributions or expenditures to a state
district candidate, to a local candidate or issue, or to a
political committee that is specifically organized to support or
oppose a state district candidate or a local candidate or issue,
shall file a—statement—of organisation—and—period periodic
reports aececeording—to-theschedule—oget—£forkh two da efore the
deadlines gpecified in 13-37-226(3) (a) threugh—telr and (b),
MCA.

(a) and (b) remain the same.

+3)(4) An incidental committee that makes contributions or
expenditureas in connection with a statewide issue or a candidate
for statewide office or a gtate district office must file the
reports required by 433 this rule even if its contributions or
expenditures do not exceed $500.

443(5) Incidental committees that receive contributions
that are earmarked for a specified candidate, ballot issue, or
petition for nomination must report the contributions pursuant
to 13-37-22%9, McA, and ARM 44.10.511 and 44.10.519. A
contribution to an incidental committee is earmarked if it meets
the criteria set forth in ARM 44.10.519(1), and the exemptions
described in ARM 44.10.519(1){(a) do not apply to such
contributions received by incidental committees.

(8) remains the same but is renumbered (6).

(6) remains the same but is renumbered (7).

AUTH: 13-37-114, MCA
IMP: 13-37-226(6), MCA

44.10.531 EXP ITURES, REPORTING (1) and (2) remain the
same.

(3) Expenditures made from the petty cash fund need not be
reported, except that an accounting shall be maintained pursuant
to ARM 44.10.503+—subsection—3tat.

(4) Independent expenditures, as defined in ARM 44.10.323,
shall be reported in accordance with the procedures for
reporting other expenditures. In addition, a person making an
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independent expenditure shall report the name of the candidate

or committee the independent expenditure was intended to

beneflt, and the fact that the expendlture was independent. The
ate or ical ben f m i en
iture d not o} ort xpen re.

AUTH: 13-37-114, MCA
IMP: 13-37-230, MCA

3. The amendments are proposed as a provision of a
gettlement between the Commissioner of Political Practices and
the Defendants in E rae ight v tan fo a

Water/for 1-122, et al., Montana First Judicial District, Lewis
and Clark County, Cauge No. BDV 9700629. The purpose of the
proposed amendments is to provide guidance to future ballot
issues and candidate <campaigns regarding reporting of
contributions and expenditures.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views, or arguments may alsoc be submitted to Linda L.
Vaughey, Commissioner of Political Practices, P.O. Box 202401,
1205 Eighth Avenue, Helena, Montana 59620-2401, and must be
received no later than June 28, 1999.

5. The Commissioner of Political Practices maintains a
list of interested persona who wish to receive notices of
rulemaking actions proposed by this agency. Persons who wish to
have their names added to the list shall make a written request
which includes the name and mailing address of the person to
receive notice. Such written request may be mailed or delivered
to the Commissioner of Political Practices at P,0. Box 202401,
1205 Eighth Avenue, Helena, MT 59620-2401, or faxed to (406)
444-1643, or may be made by completing a request form at any
rules hearing held by the Commissioner of Political Practices.

6. Jim Scheier has been designated to preside over and

conduct the hearing.
BMVM«, Le,
~LEN

DA L.” VARUGHEY 7 /«

Conmmissioner

By: __ﬂ4‘*w J&iﬁ31-t

Jim Scheier

Assistant Attorney General
Rule Reviewer

Certified to the Secretary of State March 26, 1999,
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF AMENDMENT
amendment of Rule 6.6.4001 )
pertaining to the valuation )
of securities )

TO: All Interegted Persons:

1. On January 28, 1999, the state auditor and
commissioner of insurance of the state of Montana published
notice of proposed amendment of Rule 6.6.4001 pertaining to
the valuation of securities other than those specifically
referred to in statutes. The notice was published at page 205
of the 1999 Montana Administrative Register, issue number 2.

2. The agency has amended Rule 6.6.4001 exactly as
proposed.

3. No comments or testimony were received.

MARK O'KEEFE
STATE AUDITOR AND
COMMISSIONER OF INSURANCE

v Lhod L S _

David L. Hunte¥

Deputy State Auditor
{
M&M
By:

Rugsell B. Hill
Rules Reviewer

Certified to the Secretary of State this 22nd day of March,
1999,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of
17.24.101 through 17.24.103,
17.24.108, 17.24.115 through
17.24.119, 17.24.121, 17.24.128,
17.24.129, 17.24,.132 through

)
) NOTICE OF
)
)
)
17.24.134, 17.24.136, 17.24.137, )
)
)
)
)
)
)

AMENDMENT
AND REPEAL

17.24.140 through 17.24.146,
17.24.153, 17.24.159, 17.24.165,
17.24.181 and 17.24.185, and the
repeal of 17.24.151 and 17.24.152
pertaining to hard rock mining
reclamation

(HARD ROCK)

TO: All Interested Persons

1. On September 9, 1998, the Board of Environmental
Review published notice of public hearing on the proposed
amendment and repeal of rules outlined above at page 2376 of the
1998 Montana Administrative Register, Issue No. 17. On November
19, 1998, the Board of Environmental Review published
supplemental notice of public hearing on the proposed amendment
and repeal ocutlined above at page 2994 of the 1998 Montana
Administrative Register, Issue No. 22.

2. The Board has amended rulez 17.24.101, 17.24.103,
17.24.108, 17.24.115, 17.24.116, 17.24.118, 17.24.119,
17.24.121, 17.24.128, 17.24.129, 17.24.132, 17.24.133,

17.24.136, 17.24.137, 17.24.140 through 17.24.146, 17.24.153,
17.24.159, 17.24.165, 17.24.181, and 17,.24.185 and repealed
rules 17.24.151 and 17.24.152 as proposed.

3. The Board has amended the following rules as proposed
with the following changes. Matter to be added is underlined.
Matter to be deleted is interlined.

7 02 FINITIONS As used in the Act and this
subchapter, the following definitions apply.
(1) through (22) Remain as proposed.
(23) "Small miner" means—as=s is defined in 82-4-303,

MCA+..
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(24) and (25) Remain as proposged.
AUTH: 82-4-321, MCA; IMP: 82-4-303, 82-4-305, B2-4-309,
82-4-310, 82-4-331(2), MCA

17.24.117 PERMIT CONDITIONS (1) through (1) (b) Remain as
proposed.

(1) (e} Except as provided in ARM  3Fr24-34d{6)
17.24.144(1) (f) and 17.24.146(2), the permittee shall maintain
in effect at all times a bond in the amount established by the
department. Upon failure of the permittee to maintain such bond
coverage because of expiration or cancellation of bond, the
permit is suspended and the permittee shall cease mining
operations until substitute bond is filed with and approved by
the department.

AUTH: 82-4-321, MCA; IMP: 82-4-335, 82-4-336 and 82-4-351, MCA

17.24.134 ENFORCEMENT: ASSESSMENT AND WAIVER OF PENALTIES

(1) and (1) (a) Remain as proposed.

(1) (a) (1) 1f the violation created a situation in which the
health or safety of the public or the environment was or could
have been harmed, up to $1,000 may be assessed, depending upon
the extent and gravity of such harm. If the violation created
an imminent danger to the health or safety of the public or
caused significant actual environmental harm, as documented by
the department, up to $5,000 may be assessed.

{1) (a) (ii) through (d) Remain as proposed,

(1) (e) and (2) Remain ag proposged, but are renumbered (2)
and (3).

433 (4) Using the best information reasonably avajlable

to_it at the time of calculgtlng the penalties, Fthe department
shall determine any economic benefit or sav1ngs that the
v1olator gained as a result of the v1olat10n

eatenlating—the—penalties. If the amount of penalties
calculated pursuant to (1) end—t2} through (3) is less than the
economic benefit or savings, the department shedi may increase

the penalty to eeuwsl—the—lesser—ef compensate for all or a
portion of the economic benefit not exceeding+
3 ) = s N

7
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4 the total maximum penalties for the violation and days
of violation assessable under Hte) (2).

(4) and (5) Remain as proposed, but are renumbered (5) and
(6).
AUTH: 82-4-321 and 82-4-361, MCA; IMP: 82-4-361, MCA

4. The Board received the following comments from one
organization; Board responses follow:

: The definition of "small miner" in ARM
17.24.102(23) should be organized in a manner that more closely
follows the sgtatutory definition. While it would appear that
all applicable information is c¢ontained in the rule definition
it does not seem to be as clear as that contained in the
statute.

RESPONSE: The Board agrees that the definition should be
organized differently if it is retained. However section
2-4-305(2), of the Montana Administrative Procedure Act provides
that "[rJules may not unnecessarily repeat statutory language."
The term "small miner" ia defined in 82-4-303, MCA. The rule
has therefore been amended to simply reference the statute.

COMMENT §#2: The economic benefit language added in ARM
17.24.134 seems to go beyond explanation and seems to set by
rule a no economic benefit requirement for any violation. We

find the structure of this section to be quite confusing and
have several specific concerns. The current language seems to
provide too much discretion in the determination of penalty

amounts. The determination that an action has caused
*gignificant" actual environmental harm is quite subjective.
Criteria for such a determination should be included. Other

statutes adminiastered by the Department utilize a matrix of
conditions that provide a less subjective decision.

RESPONSE: Amendments to 82-4-361, MCA, passed by the 1995
Legislature direct the Department, when determining a penalty,
to take into account the economic benefit or savings, if any, to
the violator resulting from the violation. The proposed rule
provided that, in addition to a gravity component, a penalty
must, within the limits of the maximum statutory penalty amount,
include an economic benefit component to penalize the violator
for any avoided or delayed costs resulting from the violation.
However, the statute does not require the Department to recover
all economic benefit. In fact, in view of the $1,000 per day
statutory maximum penalty, a requirement to recover all economic
benefit would result in imposition of the statutory maximum
penalty in many enforcement actions regardless of the degree of
negligence or seriousness of the environmental harm. The Board
has therefore modified the rule to authorize but not require the
Department to recoup all or a portion.

Use of the term "significant" conforms to the language and
intent of the statute, which allows the Department discretion in
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making a determination of significance with regard to
environmental harm. There are many kinds of acts and omissions
that might consgtitute a violation of the Metal Mine Reclamation
Act and that might cause harm to the environment, from acts in
contravention to statute or rule to acts contrary to permitted
or stipulated permits or licenses. It would not be effective to
attempt to develop a matrix that would predict every kind of
viclation that might occur and assign threshold values to
unpredictable occurrences. The Department should, however, be
required to document the environmental harm when the higher
penalty level is invoked. To this end, ARM 17.24.134(1) (a) (i)
ig amended to include the statement "as documented by the
department".

Finally, the Board has changed 17.24.134(3) by moving a
clause in the first sentence from the end of the sentence to the
beginning of the sentence. The change is made for clarity and
makes no substantive change,

COMMENT #3: Provisiong have been included in ARM 17.24.181(1)
to recognize the voluntary mitigation measures taken by a
violator. However, although the total penalty amount may be
quite substantial, it would appear that only $200 may be
deducted from the total penalty amount. Such a limit seems
overly congervative.

RESPONSE: The citation in the comment is incorrectly given as
ARM 17.24.181(1). The penalty provisions discussed in this
section are penalty amounts per violation or per day of
violation, as noted in ARM 17.24.134(2) and in 82-4-361, MCA.
Therefore, if a violation warrants a decrease in penalty based
on criteria found in these sections, that decrease would also
apply on a per day basis. The daily penalty would be decreased
by that amount, which c¢ould result in a substantial dollar
amount .

5. The Board has also made an administrative correction
to ARM 17.24.117(1) (c). The reference to ARM 17.24.144(6) was
incorrect. It was changed to reflect the correct subsection,

ARM 17.24.144(1) (£). This change does not change the meaning of
the rule.

6. The Board has made a correction to ARM 17.24.134.
Subsection (1) (e) has bheen renumbered as (2) for consistency
with the numbering of the rest of the rule, and subsequent
section numbers have been revised to reflect this change.

Montana Administrative Register 7~4/8/99



~644-

BOARD OF ENVIRONMENTAL REVIEW

by Jge Gerbage

JOE GERBASE, Chairperson

Reviewed by:

David Rupoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State March 26, 1999.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

In the matter of the adoption of
new rules I through IV, the
amendment of rules 18.9.306,
18.10.102 through 18.10.105,
1s.10.121, 18.10.201, 18.10.202,
18.10.301, 18.10.302, 18.10.313,
18.10.314, 18.10.321 through
18.10.324, 18.10.404, 18.10.406
and 18.10,407 and the repeal of
rules 18.10.101%, 18.10.122,
18.10.123, 18.10.203, 18,10.303,
18.10.311, 18.10.312, 18.10.401
through 18.10.403, 18.10.405,
18.10.408, 18.10.501 and
18.10.502 concerning the Special
Fuel Users Tax, Dealers and LPG
Tax

NOTICE OF ADOPTION OF NEW
RULES I THROUGH 1V
(18.9.322, 18.9.323,
18.9.324, 18.10.106),
AMENDMENT OF 19 RULES AND
REPEAL OF 14 RULES

TO: All Interested Persons.

1. On October 22, 1998, the Department of Transportation
published notice of the proposed adoption of new rules I through
IV, amendment of 19 rules and repeal of 14 rules concerning the
special fuel users tax, dealers and LPG tax at page 2797 of the
1998 Montana Administrative Register, issue number 20.

2. A public hearing was held on November 25, 1998, where
testimony was presented in support of the adoption of the new
rules, and amendment and repeal of existing rules. Three
written comments and one phone call concerning the rule notice
were received prior to the hearing. The following comments were
received concerning the rule notice.

3. A comment from William B. Gray, Excise Tax Manager for
sinclair 0il Corporation suggested the following amendment to
(4) of proposed new rule I (18.9.322):

RULE I (18.9.322) OFF-HIGHWAY VEHI EQUIPMEN'

(1) through (3) same as proposed.

(4) In order to obtain a refund for off-road or off-
highway equipment fueling at a service station, the station wmust
identify on the invoice, recgeipt or statement the off-road or
off-highway piece of equipment being fueled.

Comment: Mr. Gray, suggested the above change to (4) because an

increaging amount of business is done using fleet cards, 24 hour
fueling and unattended pumps. It is common for fleets to
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receive detailed monthly statements of their purchases, rather
than detailed invoices at the point of sale.

Response: The department has made the change as suggested.

4, No comments were received concerning proposed new rule
IT (18.9.323) and it has been adopted as proposed.

5. The following changes have been made to proposed new
rule III (18.9.324) (new matter underlined, deleted material
interlined, added material in ALL CAPS):

RUL: I (18.9.32 YED SPECIAL_FUEL (1) The department
incorporates—by-referenee HAS ADOPTED the FOLLOWING PROVISIONS
feed g ] - : 7

7
relating to dye color and concentration

requirements for tax-exempt diesel fuel, excluding buses and

governmental vehicless !

edition)-.

7 ;

(1) (a) through (4) same as proposed.

(8) Contractors may not store and/or use dyed diesel in
equipment, motor vehicles, and stationary engines used upon
public roads and/or within MDT project limits as defined in 15-
70-321, MCA. Contractors in violation of this section are
subject to penalties fer—eaeh—vehiele upon conviction as defined
in 15-70-330, MCA, and may be suspended for up to 6 months from
participating in future MDT contracts.

(6) The dye must be injected by means of a mechanical
injection processg to diesel fuel at the terminal rack. All dyed
special fuel sold in, imported to, or exported from the state of
Montana shall have dye added in accordance with federal
requirements of type and quantity and will be injected by
mechanical injection systems OR_BY A SYSTEM APPROVED BY THE

ENT.
(7) through (7)(d) same as proposed.

Comment: William B. Gray, Excise Tax Manager for Sinclair 0il
Corporation, asked that (6) of proposed new rule III be struck
in ite entirety. He said that this provision is based on IRS
proposed regulations which have not been adopted because of
objections from industry.

Regponse; The department amended (1) to exclude the reference to
the CFR because the substance of those regulations is found in
(1) (a) through (6). The department amended (5) to clarify that
equipment, motor vehicles, and stationary engines fall under
this penalty provision. In addressing Mr., Gray’'s comment
concerning (6), the department has inserted the words "or by a
gystem approved by the department." While the comment by Mr.
Gray may be correct as to the status of the IRS proposed
regulations, the department needs to be assured that the means
used to dye fuel is accurate. The amendment allows a
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distributor to use other systems after review and approval by
the department.

6. No comments were received concerning proposed new rule
IV (18.10.106) and the proposed amendments to 18.9.306 and
18.10.102. They have been adopted and amended as proposed.

7. The following comment was received concerning the

proposed amendments to 18,10.103 DETERMINATION OF PUBLIC ROADS
AND HIGHWAYS:

Comment. : Jacque Christofferson, Vice President of Christofferson
Logliners, Inc., wrote expressing her concern that logging
trucks would no longer be eligible for off-road refunds.

Response: The department responded by stating that logging
trucks would still be eligible to receive off-road refunds. The
rule has been amended as proposed,

8. No comments were received concerning the amendments to
18.10.104. It has been amended as proposed.

9. William B. Gray, Excise Tax Manager for Sinclair 0il
Corporation, wrote concerning the proposed amendment of
18.10.105 WHAT CONSTITUTES SPECIAL FUEL.

Comment: He suggested deleting the word "kerosene' because of
significant problems in enforcement, administration of the law,
and in marketing and supply. He gaid the industry is addreseing
these issues through many channels, including possible
legislation at the federal level to correct the situation.

Responge: Kerosene falls under the definition of special fuel in
Montana. Statutory change would be needed to delete "kerosene"
from the definition of special fuel. The rule has been amended
as proposed,

10. The following comment was received concerning
18.10.121 QUARTERLY REPORTS - TAX PAYMENT:

Comment : George L. Jensen, President, I..S. Jensen & Song, Inc.,
wrote to request that the rule be changed to read "fiscal"
quarter and not "calendar" quarter. His reasons were that it
would mirror the federal reporting requirements, reduce
additional hours of reporting for businesses that are not on a
calendar quarter, and spread out the influx of reporting and
payment to the state to more evenly distribute it throughout the
year.

Responge: Section 15-70-325, MCA, states that tax returns shall
be filed on the calendar quarter. A change to "figcal" quarter
would require statutory change. Therefore, the department has
amended 18.10.121 as proposed.
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11. No comments were received concerning the proposed
amendments to 18.10.201 and 18.10.202. They have been amended
as proposed.

12. The following changes have been made to 18.10.301
PERMIT REQUIRED (new matter underlined, deleted material
interlined, added material in ALL CAPS):

1 0 U I (1) Any person who uses special
fuel to propel-a—motor—vehiele—upon—the highways—of perform
c S an ushin avin and

B WO, c r 2] egardlegs of the bid
this state is required to malke—written—application
for—and obtain a special fuel usger’s permit.
(2) same as proposed.

John Richards of Seeley Lake suggested that 18.10.301
be amended to clarify that a special fuel permit is required
only for public agency contracts and not private contracts. He
also said a commercial source (permanent pit) should be exempt.

Responge: The department has added language to (1) to clarify
that a special fuel permit is required only for public agency
contracts. Concerning an exemption for a commercial pit, an
exemption is not available to use clear fuel when performing
public works contracts,

13. No comments were received concerning the amendments to
18.10.302, 18.10.313, 18.10.314, 18.10.321, 18.10.322 and
18.10.323 and they have been amended as proposed.

14. Kevin Mohl of A-1 Paving, Inc., wrote with the

following comment concerning 18.10.324 FAILURE TO MAINTAIN
RECORDS :

Comment: He requested that the rule be changed to allow refunds
based on acceptable record keeping based on gallons per hour in
lieu of the miles per gallon.

Responge: The department has addressed Mr. Mohl’'s concern in
both the proposed rule and legislation introduced in the 1999
Segsion of the Montana Legislature. The proposed amendment to
18.10.324(4) which states "or other available information for
special fuel usage" will be used by the department when other
alternative fuel consumption methods are used. In addition,
House Bill 630 proposed by the department amends sections 15-70-
224 and 15-70-363, MCA, to insert language to the effect that
when records are not available, an average of 4 miles per gallon
or other methods that have been found acceptable may be used by
the department to determine fuel use. Rule 18.10.324 has been
amended as proposed.
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15. A comment from William B. Gray, Excise Tax Manager for
Sinclair 0il Corporation, suggested the following amendment to
(1) of 18.10.404 SELLER INVQICES (new matter underlined, deleted
material interlined, added material in ALL CAPS):

18.10.404 SELLER INVOICES (1) Any invoice, er—receipt OR
STATEMENT shali-be—issuecd—at--the—time-ofeach—fuel-disbursementr
used to support any special fuel user's records Eaeh—ef-thege
> : hall ) ; r i3 I ) 13 .

bﬁsénees—ﬂameﬂm*#4eea%ieaT—aﬁéweéa}4~%ﬂé§eate mugt contain the
following:
(1) (a) through (2) same as proposed.

Comment: Mr. Gray, suggested the above change to (1) because an
increasing amount of business is done using fleet cards, 24 hour
fueling and unattended pumps. It is common for fleets to
receive detailed monthly statements of their purchaseg, rather
than detailed invoices at the point of sale.

Responge: The department has made the change as suggested.

16. No comments were received concerning the amendments to
18.10.406 and 18.10.407 and they have been amended as proposed.

17. No comments were received concerning the proposed
repeal of 18.10.101, 18.10.122, 18.10.123, 18.10.203, 18.10.303,
18.10,.311, 18.10.312, 18.10.401, 18.10.402, 18.10.403,
18.10.405, 18.10.408, 18.10.501 and 18.10.502 and they have been
repealed as proposed.

18. Lynn Ruf of Oftedal of Miles City, Montana, wrote with
two questions concerning the proposed rules. The first question
was whether a special fuel user’s license would still be
required and whether a contractor would be penalized if
equipment were brought into Montana from another state if the
tanks still contained dyed diesel when it arrived on site for a
job.

Responsge: The department's response to the firast question posed
is that a special fuel license is still required by statute.
The rules clarify but do not change the law. In response to Ms.
Ruf’'s second question, the department suggests that taxed fuel
be ugsed at all times in the equipment and then the taxpayer
apply for refunds for off-road use when appropriate. This would
alleviate the concerns about whether the equipment would be in
compliance in Montana.

MONTANA DEPARTMENT OF TRANSPORTATION

oy: _Miacein, Mo~

MARVIN DYE, Director
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Syl 2l

Lyle Manley, Rule Reviewer

Certified to the Secretary of State March 26, 1999.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

In the matter of the adoption of ) CORRECTED NOTICE OF
new rules 1 through V setting ) ADOPTION OF NEW RULES
forth procedures for Dealers of ) (18.10.503 THROUGH
Compressed Natural Gas (CNG) and ) 18.10.507)

Ligquefied Petroleum Gas {(LPG) )

TO: All Interested Persons.

1. On March 25, 1999, the Department of Transportation
published a notice at page 515 of the Montana Administrative
Register, Issue No. 6, of the adoption of new rules I through Vv
concerning procedures for dealers of compressed natural gas
(CNG) and liquefied petroleum gas (LPG).

2. The notice of adoption incorrectly set forth the
numbers assigned to the new rules. The correct rule numbers are
get forth below:

Rule I (18.10.503) CNG AND LPG DEALER LICENSE

Rule II (18.10.504) MONTHLY TAX RETURNS

Rule III (18.10.505) DEALER RECORDS--AUDIT

Rule 1V (18.10.506) DEALER INVOICES

Rule Vv (18.10.507} CNG OR LPG DEALER’S BOND

3. Replacement pages for the corrected notice of adoption
will be submitted to the Secretary of State on March 31, 1999.

MONTANA DEPARTMENT OF TRANSPORTATION

By: }vklbb;un gé;c”’

MARVIN DYE, Director

Sle 7¥ar ey

Lyle Manley, Rule Reviewer

Certified to the Secretary of State March 26, 1999,
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of proposed )
adoption of rules I through )
XI as they relate to chronic )
wasting disease. )

NOTICE OF ADOPTION

TO: ALL INTERESTED PERSONS:

1. On February 11, 1999, the department of livestock
published notice of the proposed adoption of new Rules I
through XI concerning chronic¢ wasting disease (CWD). Notice
was published at page 265 of the 1999 Montana Administrative
Register, Issue No. 3,

2. The department has adopted the following new rules
as proposed: RULE I (32.4.1301), RULE III (32.4.1303), RULE
1V (32.4.1304), RULE V (32.4.1309), RULE VI (32.4.1310), RULE
VII (32.4.1311), RULE VIII {(32.4.1312), RULE IX (32.4.1313),
RULE X (32.4.1319), and RULE XI (32.4.1320).

3. The department has adopted NEW RULE II with the
following changes: (text of rule with matter stricken
interlined and new matter added, then underlined)

NEW RULE IT (32.4.1302) REOUIREMENTS FOR MANDATORY
SURVEILLANCE OF MONTANA GAME FARM CERVIDAE FOR CHRONIC WASTING

(1) through (3) (b) (iii) same as proposed rule.

(iv) The licensed game farm must have no documented
cases of ingress of wild cervids or egress of game farm
animals within the 18-month period immediately preceding the
request for a waiver. it 4 i

- - : - -
aLAﬁ4EL;4;Lh%_hgxd__;h;s_gx;%ﬁfla_maxT??_mﬁxxgd_xn_th
d{v} There have been no breaches in perimeter fence
. " | I ised the CWD i1]
(3) {(¢) through (5) same as proposed rule.

AUTH: 81-2-103, MCA
IMP: 81-2-103, MCA

4. The following comments were received and appear with
the responses:

Under NEW RULE II(1), who is going to conduct the
inspections and when must they be conducted? Some individuals
do not have handling facilities and must sedate the animals
which could be dangercus to the animals if a complete
inventory check of all identification is done annually.

7-4/8/99 Montana Administrative Register



-653-

A department designated agent will c¢onduct the
inspections. ARM 32.4.101(7) defines "department designated
agent." The department will determine who conducts game farm
animal inspections through policy and not rule.

As a condition of licensing, each game farm is required
to have a handling device of a Bize appropriate for the
species of animal and must provide for the safety of the
animal and the handler (ARM 32.4.801). Failure to have such a
device is a violation of game farm regulations. The ability
to sedate an animal to facilitate handling them does not
fulfill the requirements of ARM 32.4.801.

The department recognizes that these animals are more
easily worked at various times of the year. NEW RULE II, as
written, allows the department the latitude to work the
animals at different times of the year. The game farm
licensee may request the department conduct the inventory
during the time of year he feels is most appropriate
congidering his herd management and handling abilities,
However, upon request by the department, ARM 32.4.302(1) (c)
states the game farm licensee shall present the game farm
animals for inspection under the conditions where the
designated agent can safely read all marks and identification.

COMMENT 2:
To present the entire herd for inspection annually is
costly to the producer and may cause injuries to animals.

Before the department can assign a CWD monitored herd
status to each game farm (NEW RULE III), the department must
determine if the game farm has complied with the mandatory
gurveillance requirements in these rules. The department has
determined that the annual whole herd inventory will provide
the department this information. The game farm industry at a
national level supports the annual whole herd inventory and
requests that a state or federal personnel or veterinarian
verify the inventory. The department will review each game
farm's management plan and operation and department records to
determine whether an individual animal inspection is necessary
or if the animal inventory can be completed by a census or
checking Montana official ear tags as defined in ARM
32.4.101(22) .

Each licensed game farm is required to have a handling
device of a size appropriate for the species of animal and
must provide for the safety of the animal and the handler (ARM
32.4.801).

NEW RULE II should be changed to require the licensee to
check his herd once a month and report any sick animals to the
designated agent of the department. Animals that die should
be reported to the Helena office within 1 day of death.
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87-4-415, MCA requires the reporting of dead animals to
the department within 1 working day of the discovery of the
death. The department assumes that the licensee is checking
his herd more often than once a month and upon the discovery
of a sick animal would contact his veterinarian for a medical
consultation. ARM 32.4.1002 requires any person, including
the licensee, who believes the game farm animals have
been exposed to a contagious disease to notify the department
(Helena) immediately. Prior to the department granting a
monitored herd status to the game farm herd (NEW RULE III),
the department must determine if the individual has complied
with the requirements of the rule. The annual whole herd
inventory is a means of determining compliance and an annual
check (not monthly) wag determined by the department to be
appropriate.

Reindeer should not be included in the CWD testing
requirements.

Reindeer are members of the Cervidae family and becausge
transmission of CWD has been shown to only occur in members of
the Cervidae family, the department finds it necessary to
include reindeer in these rules because they are "potentially"
susceptible to the disease. There has not been an incidence
of CWD in reindeer, but until additional numbers of animals
are submitted for testing, the department cannot rule out the
possibility that it may occur. Reindeer are eligible for
consideration for a waiver to the testing.

COMMENT 5:
Animals that are harvested as trophy hunts or slaughtered
for meat should have minimum testing requirements.

RESPONSE S:
The department may consider a waiver request for these
animals under NEW RULE TI(3)(b). Waivers will not be granted

by the department unless the criteria under NEW RULE II(3) are
met .

COMMENT & :

Deer should be excluded from testing except those
harvested as trophy hunts. The market value of a deer is
$100/head. The value of the animal is less than the cost of
the testing.

RESPONSE 6:

The incidence of CWD in wild deer in endemic areas of
Colorado and Wyoming exceeds the incidence in elk. The
mandatory surveillance rules were drafted to determine the
incidence of CWD in game farm Qervidae. The department cannot
omit a species based on the cost of sampling. The department
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may consider a waiver request for individual animals under NEW
RULE II(3) (b).

NEW RULE 11(3) (b) allows the department to grant waivers
to tissue sample submission if strict conditions are met by
the licensee.

Numerous comments were received requesting that the
department grant no waivers for CWD testing.

The department considered the comments, but determined
that a change in the rule is not warranted. The rule as
drafted, allows the department to determine circumstances
under which a waiver from CWD test requirements could be
granted. After a period of surveillance, if CWD is not
confirmed on any Montana game farms, or additional game farms
in other states or provinces, it may be scientifically
defensible to reduce the surveillance requirements. A waiver
would not be granted to an entire herd nor any herd identified
as an affected, exposed or a trace herd. A waiver would not
be granted if any cervid in the requesting herd is exhibiting
clinical signs suggestive of CWD.

NEW RULE II(3) requires sample submission from animals 16
months of age or greater (CWD test eligible cervids) that die
for any reagon. Numercus comments were received requesting
tissue submission from all game farm animals that die.

CWD has not been identified in animals less than 18
months of age. The department has determined the testing of
animals legs than 16 months of age is not scientifically
justified at this time.

NEW RULE II(3)(b){ii) states that for consideration for a
waiver the animal must have resided on the requesting game
farm for a period of 12 months. Does this mean that you have
to wait until an animal is 12 months of age to move it?

This rule does not have any affect on the ability of an
individual to sell or move an animal. This rule determines
which animals are eligible for a waiver from CWD testing.
Animals less than 16 months of age are not required to be
tested. An animal less than 6 months of age that is a natural
addition to a herd would have the same CWD surveillance status
as the dam or herd of origin.

NEW RULE II(3)(b)(iv) states the department cannot grant
a waiver to CWD testing requirements if there have been
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documented cases of ingress by wild cervids or egress of game
farm animals within the 18 months preceding the request.

A commentator requested the language be changed from
"wild cervids" to "game animals."

The department considered the comment, but determined the
change is not appropriate. NEW RULE II(3) (b) (iv) was based on
the potential disease risk to game farm animals when exposed
to wild cervids either by ingress of wild cervids or egress of
game farm cervids. Since CWD is endemic in wildlife
populations in some areas of the United States, it is
congidered a "wildlife disease." The CWD status of Montana
wild cervids has not been determined at this time.
Surveillance is underway, but results are not known.

In addition to cervids, the term "game animal" includes
bears, mountain lions, antelope, wild buffalo, mountain sheep
and mountain goats. These animals have not been documented to
be affected with CWD and therefore, at this time, the
department considers there to be no risk of game farm cervids
contracting CWD from thesge animals.

The licensee's general reporting requirement for the
ingress and egress of animals is outlined in ARM 12.6.1538.
The NEW RULE II does not change or supplement those
requirements.

If an egress of game farm animals occurred due to
vandalism and the animals were recaptured with a minimal
possibility of commingling with wildlife, the licensee should
not be penalized and denied a waiver request.

The department considered the comment. The intent of the
rule is to determine if there has been a compromise in the CWD
surveillance status of the game farm cervid herd that may have
resulted from contact with wild cervids of unknown CWD status.
The department is adopting NEW RULE IT(3) (b) with the
following changes:

NEW RULE II(3)(b){(iv) The licensed game farm must have
no documented cases of ingress of wild cervids or egress of
game farm animals within the 18 month period immediately
preceding the request for a waiver. If it is determined by
the state veterinarian there has been no compromise in the
surveillance status of the herd, this criteria may be waived
in the application for a waiver to CWD surveillance.

NEW RULE II(3)(b) (v) There have been no breaches in
perimeter fence integrity that may have compromised the CWD
surveillance status of the game farm herd,

NEW RULE II(3) (c) allows the state veterinarian to place
additional requirements on a licensee if a waiver to CWD
testing requirements is granted. A comment was received to

7~4/8/99 Montana Administrative Register



-657-

gtrike this section of the rules.

The department considered the comment, but has determined
this language is necessary to allow the state veterinarian to
define the circumstances under which a waiver may be granted.
This section empowers the state veterinarian to make
additional requirements of a licensee if a waiver to the
mandatory CWD surveillance ig given.

NEW RULE V(2) (a) allows the department to require
additional identification on an imported animal to enhance
trace back capabilities. The department was reguested to
change the word "enhance" to "ensure."

The department considered this option when drafting the
rule. It was determined that identification requirements
could enhance trace back, but could not be certain to ensure
trace back,

NEW RULE V(2) (b) states that an animal must have resided
in the exporting herd for a minimum of 12 months prior to
importation or that a complete, satisfactory animal movement
history be provided to the department.

Numerous comments received asked the department to
restrict movement of an animal that has not resided in the
exporting herd for a period of 48 months or have been in a
surveillance program for a wminimum of 48 months. An
additional comment received requested that each exporting herd
must be "surveillance certified."

The intent of this section is to reduce the unknown, and
if possible, exposure of an animal to CWD if it moves through
multiple herds (prior to importation). It would be difficult
to detexrmine the exposure status of an animal that has moved
multiple times in one year. This statement does not imply
that one can determine the presence or absence of CWD in the
individual animal, but it does allow the department to review
the CWD surveillance status of the exporting herd for the 12
month surveillance period immediately prior to importation.
Upon arrival, the animal will enter Montana's mandatory CWD
surveillance program.

ARM 32.4.502(1) (¢) prohibits the importation of wild or
captive elk, mule deer and whitetail deer from a geographic
area or game farm where CWD is endemic or has been diagnosed.
The ongoing CWD gurveillance on game farms provides a measure
of assessment of risk that will be uged in determining whether
game farm animals can be imported to Montana.

The concept of a "certification program for CWD" was
discussed by the department. Without a live animal test that
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documents a statistical degree of accuracy and specificity,
one cannot provide a certification statement regarding the
disease status of these animals. Therefore, the department is
proposing a level of surveillance that reflects the number of
years the herd has been surveyed for CWD. The department will
apply requirements of the Montana mandatory surveillance
program when interpreting other state's programs and herd
status and determining the eligibility of an animal for
importation to Montana.

NEW RULE V{3) gives the state veterinarian the authority
to deny importation from stateg that do not have the ability
to confine, control and extirpate disease within their state.
A request was made to change the proposed language "may deny"
to "must."

The fact that a particular state has no authority to
confine, control and extirpate disease within their state does
not necessarily mean that the particular state has the disease
problem being addressed here. If there is no documented
incidence of CWD or trace back or affected herds which have
been exposed to the disease, there is no reason to require the
denial of importation of animals from that state. 1In fact, to
deny importation for no valid reason is a form of
discrimination which would not be defensible in Court.

COMMENT _16:

A comment was received that no importation of cervids be
allowed into the state of Montana until such time as a live
test could be developed. The commentor stated that 87-4-424,
MCA mandates the department to restrict the importation of
cloven-hoofed ungulates that pose a threat to native wildlife
or livestock through parasites or disease.

Section 87-4-424, MCA does require the department to
restrict importation of animals that have been determined
through scientific investigation to pose a threat to native
wildlife or livestock through parasites or disease. The
department cannot impose a moratorium on importation of
cervids without a defensible justification based on scientific
investigation. The scientific documentation does not exist at
this time. The incidence of CWD has been documented on & game
farms and is endemic in wildlife in Colorado and Wyoming. ARM
32.4.502(1) (c) restricts the importation of wild or captive
elk, mule deer, and whitetail deer from a geographic area or
game farm where CWD is endemic¢ or has been diagnosed.

Under NEW RULE VI the specific tissues required to be
submitted isn't identified. What tissue is required to be
submitted and why isn't it listed in the rules for clarity?
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Several different diagnostic procedures for CWD have been
developed using tissue samples from a specific area in the
brain. But research is also pursuing the possibility of
diagnostic tests that use blood, third eye 1lid lymph tissues
and other tissueas. The department wanted to leave the
determination of what tissue samples are appropriate to the
state veterinarian and to empower him to be able to change the
tissue sample requirements as the scientific procedures are
developed.

NEW RULE VII identifies requirements for the management
of herds in Montana that are jidentified as trace herds.
Numerous comments were received that requested the length of
the hold order placed on these herds be changed from 12 months
to 48 months.

The department carefully reviewed the requirements of the
proposed rule. It ig important to realize CWD hag not been
diagnosed within a trace herd. Because the herd has possibly
been exposed to CWD, the rule as drafted places the entire
herd under a hold order for 12 months. During this period of
time the department will complete an epidemiological
investigation of the herd and identify high-risk animals
within the herd. Based upon the epidemiological
investigation, the rule gives the department the authority to
extend the hold order from a mandatory 12 months to 48 months
on high-risk animals. Most game farms are of small acreage
with close animal confinement and under these conditions the
entire herd may be identified as "high-risk." A situation
could exist where the entire herd is not determined to be
"high-risk." The rule as drafted gives the department the
ability to respond to both circumstances. The department
considered the above comment, but has determined the rule as
drafted allows consideration of site specific conditions which
is c¢rucial in disease management.

COMMENT 19:
As used in NEW RULE VII, the definition of "high-risk"
animalg is too arbitrary.

The department considered the comment, but feels the
identification of high-risk animals will be unique to each
game farm evaluated. Different management and record keeping
practices, animal movement histories and individual game farm
designs and pasture locations make each game farm unigue from
a disease transmission perspective. The epidemiological
investigation of the game farm and current scientific
knowledge of CWD will be crucial components when making the
determination of which animals are "high-risk animals." The
department will maintain a policy which identifies criteria to
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be reviewed when making such a determination.

NEW RULE VIII addresses management of a herd where CWD
has been diagnosed, and the state veterinarian has determined
the possibility of CWD transmission to other animalg within
the herd is of a low probability. NEW RULE IX addresses the
management of a herd where CWD has been diagnosed and where
there is a higher level of probability that CWD may have been
transmitted to other animals in the herd.

The commentators requested NEW RULE IX be deleted and
that the department make no distinction between the management
of a CWD affected herd based on the "probability of
transmigsion."

The commentators also requested the quarantine period for
any herd where CWD has been diagnosged is requested be changed
from the proposed 12 months to 48 months.

The department recognizes that epidemiologically one muat
agsess the potential for disease transmission within a herd
before making a determination on how to manage the herd from a
disease perspective. The department has determined that it is
appropriate to draft the disease management of the herds in
NEW RULE VIII and NEW RULE IX based on the probability of
disease transmission because this approach allows the
department to take into consideration site specific
conditions.

As written, if it is determined that there is a low
probability of disease transmission within the herd, the high-
risk animals are restricted from movement for a total of 48
months.

If it is determined there is a probability of disease
transmission, the department proposes to place the high-risk
animals under quarantine for 12 months and then under a hold
order for an additional 36 montha. Animals under quarantine
have very strict isolation and management requirements.
Placement of animals under a hold order prevents commingling
and reduces animal contact, but does not require the same
terms of iscolation and management as a quarantine. As
mentioned previously, a farm of small acreage and close animal
confinement will most often have all animals identified as
high-risk.

COMMENT 21:

Numerous comments were received stating that the
department should include a sunset provision for CWD
surveillance if CWD is not documented on any additional game
farms in Montana or other states or provinces.

Other states or provinces may require ongoing
surveillance for CWD as an import requirement. For Montana
game farm cervids to be eligible for export, whole herd
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surveillance of all animals 16 months of age or older that die
may be required.

The department inc¢luded waiver provisions in the rules
that will enable the department to respond to this issue. The
department also has the ability to modify or repeal rules
through the procedures outlined in the Montana Administrative
Procedure Act.

COMMENT 22:

Compensation for condemned animals should be at fair
market value. If an animal is sacrificed and CWD is not
found, who will compengate the animal owner?

This comment is not within the scope of the statutory
authority and rules.

Hold orders and guarantines need to be kept strictly
confidential. The release of such information could
permanently damage a rancher's ability to conduct business.
The reduction of a herd status to "CWD monitored, status
pending” will also negate any measure of confidentiality.

The Montana Constitution addresses the right of
individual privacy in Article II, Section 10 and the public's
right to know in Article II, Section 9. The department must
congider each request for information on a case-by-case basis
and will refer all requests for information to legal counsel
for review and a legal determination on whether the
information is considered "public information."

COMMENT 24:

Concern wag expressed that if wild cervids are included
in the definition of Cervidae (NEW RULE I(2)), the scope of
all subsequent rules would include wild ngx1da§ In
particular, concern was raised that the testing and mandatory
surveillance requirements would be applied to wild cervids.

The department's intent is to include wild cervids in the
importation requirements of these rules. The "catch phrases"
on the proposed rules specifically address which animals fall
under the scope of the rule. For example, NEW RULES II, III,
and 1V specifically address game farm cervids and NEW RULE XI
specifically addresses captive Cervidae owned by or in the
possession of zoos, individuals or other public facilities not
licensed ag game farms. However, NEW RULE V does include all
of the animals listed in the NEW RULE I(2) definition which
includes wild cervids. Only in the definition and import
rules is the term "wild cervids" present and applicable. It
would appear that as used in these proposed rules, the term
"wild cervids" is specifically and deliberately stated.
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Therefore, it would be unnecessary to change the definition as
proposed.

MONTANA BOARD OF LIVESTOCK
JOHN PAUGH, CHAIRMAN

By: Adts IPezpees -
Marchridges, Acting Exec, Officer
Board of Livesgtock
Department of Lilvestock

By:_ﬁnﬂlﬂé’g____.
Lon Mitchell, Ruleée Reviewer

Livestock Chief Legal Counsel

Certified to the Secretary of State March 26, 1999.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE RULE REVIEW COMMITTEE

Interim Committees and the Environmental Quality Council

Administrative rule review is a function of interim
committees and the Environmental Quality Counc¢il (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functione for the following
executive branch agencies and the entities attached to agencies

for administrative purposes.

Business and Labor Interim Committee:
» Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
» Department of Livestock;
» Department of Public Service Regulation; and
» Office of the State Auditor and Insurance Commissioner.
Education Interim Committee:
» State Board of Education;
» Board of Public¢ Education;
» Board of Regents of Higher Education; and
» Office of Public Instruction.
Children, Families, Health, and Human Services Interim
Committee:
» Department of Public Health and Human Services.
Law, Justice, and Indian Affairs Interim Committee:
» Department of Corrections; and

» Department of Justice.
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Revenue and Taxation Interim Committee:

» Department of Revenue; and

» Department of Transportation.
State Administration, Public Retirement Systems, and

Veterans’ Affairs Interim Committee:

» Department of Administration;

» Department of Military Affairs; and

» Office of the Secretary of State.
Environmental Quality Council:

» Department of Environmental Quality;

» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to reguest that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing

address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: Adminjstrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) 1is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known 1. Consult ARM topical index.
Subject Update the rule by checking the accumulative
Matter table and the table of contents in the last

Montana Administrative Register issued.

Statute 2. Go to cross reference table at end of each
Number and title which lists MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM ies updated through December
31, 1998. This table includes those rules adopted during the
period January 1, 1999 through March 31, 1999 and any proposed
rule action that was pending during the past é-month periocd. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through December 31, 1998,
this table and the table of contents of thie issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1998 and 1999 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commigsions listed
separately under their appropriate title number. ‘These will
fall alphabetically after department rulemaking actions.

GENERAL PROVISIONG, Title 1

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2701, 3138
1.2.519 Basgic Format Instructions, p. 2856
MI T 2

2.21.812 and other rules - Sick Leave Fund, p. 2133, &3
2.21.6401 and other rules - Performance Appraisal, p. 1452,
2288

(State Compensation Insurance Fund)

2.55.321 Calculation of Experience Rates, p. 2643, 3267

2.55.327 and other rules - Construction Industry Premium
Credit Program - Definitiona - 1Individual Loss
Sensitive Dividend Distribution Plan, p. 2776, 3268

AGRICULTURE. Department of, Title 4

I-IX Pesticide Reporting, Cleanup, and Pesticide
} Containment, p. 2924, 54
4.3.602 and other rules - Rural Assistance Loan Program to
Assist Substandard Income, p. 2188, 2704
4.5.102 and other rules - Ranking of Weed Grant Projects -

Identifying New Noxious Weeds, p. 1986, 2472
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4.10.1001 and other rules - Pesticide Enforcement, p. 1, 404
4.12.1428 Assessment Fees on All Produce, p. 2934, 507

STATE AUDITOR, Title 6

6.6.503 and other rules - Medicare Supplement Insurance,
p. 2325, 3269
6.6.801 and other rules - Annuity Disclosures, p. 16, 508

6.6.3101 and other rules - Long-term Care, p. 2193, 3271

6.6.4001 Valuation 6f Securities, p. 205

6.6.5090 Rate Manual and Rate Restriction Guidelines,
p. 2781, 3276 . )

6.10.101 and other rules - Registration - Unethical Practices
- FPFinancial Requirements - Bonding - Books and
Records Requirements in the Business of Securities,
p. 2527, 56

{Classification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 Edition, p. 3174, 509

COMMERCE. Department of, Title 8
8.2.208 Renewal Dates, p. 3178, 274

{Board of Alternative Health Care)
8.4.301 Fees, p. 431

(Board of Athletics)

8.8.2802 and other rules - Definitions - Prohibitions -
Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053,
2858, 2958

8.8.2806 Fees, p. 433

(Board of Barbers)
8.10.405 Fee Schedule, p. 435

(Board of Clinical Laboratory Science Practitioners)

8.13.303 and other rule - Fees - Renewal, p. 437

8.13.303 and other rules - Fees - Renewal - Inactive Status -
Reactivation of License, p. 2136, 2860

(Board of Cosmetologists)

8.14.803 and other rules - Applications for Examination -
Temporary Permits - Application of Out-of-State
Cosmetologiste, Manicurists, Estheticians - Transfer
Students - Continuing Education - Salons - Booth
Rental Licenses - Restrictions of Temporary Permits,
p. 1456, 2261

8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees,
p. 439
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(Board of Dentistry)

8.16.409 and other rules - Dentist Mandatory CPR - Screening
Panel - Dental Hygiene Mandatory CPR - Continuing
Education in Anesthesia - Requirements and
Restrictions - Denturist Applications - Denturist
Examination - Denturist Intern - Renewal -
Requirements and Restrictions - Inspections-Sanitary
Standards - Screening Panel - OQut-of-State
Applicants - 90-Day Guarantee, p. 2541, 3237, 209

(State Electrical Board)
8.18.407 Fee Schedule, p. 441

(Board of Hearing Aid Dispensers)

8.20.402 Fees, p. 443

8.20.408 and other rule - Unprofessional Conduct - Continuing
Educational Requirements, p. 2350, 343

8.20.417 Definitions, p. 207

(Board of Landscape Architects)
8.24.409 Fea Schedule, p. 445

(Board of Medical Examiners)

I Curriculum Approval for Applicants for Acupuncture
License, p. 2936, 276

8.28.403A Graduate Training Requirements for Foreign Medical
Graduates, p. 2786, 275

8.28.420 and other rules - Fee Schedule - Fees, p. 447

8.28.1501 and other rules - Definitions - Fees -
Unprofessional Conduct - NCCPA Certification,
p. 2783, 277

8.28.1508 Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22

(Board of Funeral Service)

8.30.402 and other rules - Applications - Licensure of Out-
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary
License - Crematory Facility Regulation - Processing
of Cremated Remains - Board Meetings - Disclosure of
Funeral Arrangements - Methods of Quoting Prices -
Itemization - Disclosure Statement - Cemetery
Regulation - Federal Trade Commission Regulations -
Disclosure Statement on Embalming, p. 1228, 1833,

) 2959, 66

8.30.407 Fee Schedule, p. 450

(Board of Nursing)

8.28.1508 Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22

8.32,1408 Standards Relating to the Licensed Practical Nurse's
Role in Intravenous (IV) Therapy, p. 623, 2473

{(Board of Nursing Home Administrators)
8,34.414 and other rule - Examinations - Fee Schedule, p. 453
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8.34.414 and other rule - Examinations. - Pees, p. 2139, 2964,
67

{Board of Occupational Therapists)
8.35.408 and other rule - Unprofessional Conduct - Continuing
Education, p. 1551, 2266

{Board of Optometry)
B8.36.601 and other rule - Continuing Education Requirements
~ New Licenseeg, p. 3180, 511

(Board of Outfitters) ‘

8.39.505 and other rules -~ OQutfitter Applications and
Renewals - Guide or Professional Guide Licenses and
Qualifications - Safety Provisions - Unprofessional
Conduct, p. 816, 2560

8.39.508 and other rules - Licensure--Renewal - Guide or
Professional License - Safety Provisions - Standards
for Outfitters, Guides and Professional Guides -
Unprofessional Conduct and Misconduet, p. 241

8.39.804 Review of New Operations Plan and Proposed Expansion
of Net 'Client Hunting Use Under an Existing
Operations Plan, p. 1463, 2267 ‘

(Board of Pharmacy) .

8.40.401 and other rules - Practice of Pharmacy, p. 2353,
3103, 3200, 344

8.40.404 Fee Schedule, p. 455

(Board of Professional Engineers and Land Surveyors)
8.48.110% Fee Schedule, p. 457

(Board of Private Security Patrol Officers and Investigators)

8.50.428 and other rules - Experience Requirements - Fees -
Private Investigator Trainee, p. 2230, 2705

8.50.437 Fee Schedule, p. 459

8.50.505 and other rule - Employers’ Responsibility - Type of
Firearm, p. 2366, 2965

(Board of Psychologists)

8,52.605A and other rules - Minimum Standards - Examination -
Continuing Education Program Options, p. 3182, 211

8.52.616 Fee Schedule, p. 461

{Board of Public Accountants)

8.54.410 and other rule - Fee Schedule - Statement of Permit
Holders, p. 463

B8.54.410 and other rules - Fee Schedule - Inactive Status and
Reactivation - Basic Requirement - Alternatives and
Exemptions, p. 2369, 212

(Board of Real Estate Appraisers)
8.57.412 Fees, p. 465
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(Board of Realty Regulation)

8.58.301 and other rules - Definitions - Applications - Fees
- Inactive Licenses - Trust Account Reguirements -
Continuing Education - Grounds for License
Discipline - General License Administration
Requirements - Pre-licensing. Bducation - License
Renewal - Inactive  Licenses-Reactivation -
Continuing Property Management Education - Trust
Account Requirements for Property Management -
Grounds for License Discipline for Property
Management Licensees - Foreign Land Sales Practices
Act, p. 24, 405

8.58.411 and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 2141, 2861

8.58.419 and other rules - Grounds for lLicense Discipline -

General Provisions - Unprofessional Conduct -
Grounds for License Discipline of Property
Management Licensees - General Provisions -

Unprofessional Conduct, p. 2788, 3277

(Board of Respiratory Care Practitioners)
8.59.506 and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 1553, 2276

(Board of Sanitarians)
8.60.4104 and other rule - Examinations - Sanitarian-in-
training, p. 2939, 278

(Board of Speech-Language Pathologists and Audiologists)

8.62,402 and other rules - Definitions - Supervisor
Responsibility - Schedule of Supervision - Non-
allowable Functions of Speech Aides - Functions of
Audiology Aides, p. 3239, 408

(Board of Veterinary Medicine)

8.64.401 and other rules - Definitions - Continuing Education
- Unprofessional Conduct, p. 3185, 411

8.64.402 Fee Schedule, p. 467

(Building Codes Division)
8.70.101 and other rules - Building Codes Division, p. 1310,
2563

(Weights and Measures Bureau)
8,77.103 Weights and Measures Bureau - NIST Handbook 44,

p. 469
8.,77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 325

8.77.103 and other rule - NIST Handbook 44 - Receipt to be
Left at Time of Delivery, p. 3188, 68

(Consumer Affairs Division)
I Notice of Resale of Returned Vehicle, p. 1989, 2476
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(Banking and Financial Institutions Divigion)

4.80.110 Fees for the Approval of Point-of-Sale Terminals,
p. 1556, 2478

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to
be Applied, p. 1558, 2479 ‘

{State Banking Board)
8.87.401 and other rule - Organization of the State Banking
Board, p. 1560, 2480, 2706

(Local Government Asaistance Division)

1 Administration of the 1999 Federal Community
Development Block Grant Program, p. 3245

8.'94.3714 Administration of the 1998 Federal Community
Development Block Grant Program, p. 706, 2481

(Travel Promotion and Development Division)
8.119.101 Tourism Advisory Council, p. 471
8.119.101 Tourism Advisory Council, p. 327

EDUCATION, Title 10
(Superintendent of Public Instruction)
10.16.1101 and other rules - Procedures for Evaluation and

Determination of Eligibility for Special Education
and Related Services, p. 2233, 69

(Board of Public Education)

10.55.602 and other rules - Content and Performance Standards
for Reading and Mathematics, p. 1358, 2707

10.57.220 Teacher Certification - Recency of Credit, p. 830,
1920, 2753

(State Library)
10.102.4001 Reimbursement to Libraries for Interlibrary Loans,
p. 1563, 3104

{Montana Historical Society)

I-XVI Procedures That State Agencies Must Follow to
Protect Heritage Properties and Paleontological
Remains - General Procedures Which the State

Historic Preservation Office Must Follow in
Implementing its General Statutory Authority,
p. 411, 2022, 2483

FISH, WILDLIFE, AND PARKS, Departwent of, Title 12

I-III Anglex Education Events, p. 626, 2277

12.3.202 Establishing a New Class of License Agent Who May
Receive Compensation from Clients for Preparation of
Hunting License and Permit Applicationsa, p. 629, 2485

12.6.1501 and other rules - Game Farma, p. 2646, 79

(Fish, Wildlife, and Parks Commission)
I-IX Creating "Primitive Fishing Access Site Designation"
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Where Site Development and Maintenance are Limited,
p. 1991, 91 )

12.6.901 Limiting the Use of Motor-propelled Water Craft on
Various Bodiea of Water Within the Thompson Chain of
Lakes Area, p. 1996, 3278

12.9.801 Creating Game Damage Hunt Rosters, p. 473

(Fish, Wildlife, and Parks Commission and Department of Fish,
Wildlife, and Parks)
12.3.123 and other rule - License Refundas, p. 43, 413

T 17

i and other rules - Water Treatment System Operators -
Approved Providers of Training for Water Treatment
System Operators - Definitions -  Updating
Clagsification of Water and Wastewater Treatment
Systems - Continuing Education Requirements for
Operators, p. 2248, 2966

I-vI CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environmental Cleanup and
Responaibility Act (CECRA) Facilities, p. 1264, 2941

17.56.1001 and other rule - Underground Storage Tanks - Tank
Fee Schedule - Upgrading of Existing UST Systems,
P- 2547, 3108

(Roard of Environmental Review)

I Water Quality - Temporary Water Quality Standards
for Daisy Creek, the Stillwater River, and Fisher
Creek, p. 482

I &I and other rules - BAir Quality - Air Quality
Transportation - General Conformity Determinations,
p. 244

17.8.302 and other rule - Air Quality - Adopting and

Incorporating by Reference Emission Guidelines for
Hospital/Medical/Infectious Waste Inc¢inerators,
p.- 2373, 3106

17.8.321 Air Quality - Opacity Limits and Other Requirements
for Kraft Pulp Mills, p. 2398, 279

17.8.504 and other rule - Air Quality - Application -and
Operation Fees, p. 1574, 2486

17.8.70% and other rules - Air Quality - De Minimis Changes
that May Be Made to a Facility Without an
Application to Revise the Facility’'s Air Quality
Permit, p. 261

17.24.101 and other rules - Hard Rock - Hard Rock Mining
Reclamation, p. 2376, 2994

17.24.301 and other rules - Coal and Uranium Mining Program
Rules for the Industrial and Energy Minerals Bureau,
pP. 2995

17.30.502 Water Quality - Montana Mixing Zone - Definitions,
p. 847, 2487

17.30.602 and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation - Ground
Water Pollution Control System, p. 477
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17.30.602 and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System ~Rules,

p. 1835, 94

17.30.610 Water Quality - Montana Surface Water Quality
Standards, p. 857, 2489 .

17.38.21% Public Water Supply - Bacteriological Quality

Samples for Public Water Supply Systema, p. 257

(Department of Environmental Quality and Board of Environmental

Review)

17.36.1101 and other rules - Water Quality - Administrative
Enforcement Procedures Under the Public Water Supply
Act, p. 2754

(Petroleum Tank Release Compensation Board)
17.58.331 Assent to Audit Requirements, p. 2245, 3112

TRANSPORTATION, Department of, Title 18

I-IIX and other rules - Agriculture Refunds Standard
Deduction (60%), p. 2791

I-TI1 Setting Policy for Waiver and Suspeneion of Motor
Fuel Penalties, p. 2666, 513

I-TIII and other rules - Alcohol Tax Incentive Program,
p. 2144, 3113

I-IV and other rules - Special Fuel Users Tax, Dealers
and LPG Tax, p. 2797

I-v Procedures for Dealers of Compressed Natural Gas
(CNG) and Liguefied Petroleum Gas (LPG), p. 2671,
515

18.9.102 Bonding Requirements for Gasoline, Special Fuel or

Aviation Fuel Distributors, p. 2669
CORRECTIONS, Department of, Title 20

I-vI parole of a Youth Confined in a State Youth
Correctional Facility, p. 2943, 214

I-XI Siting, Establishment, and Expansion of Prerelease
Centers in the State of Montana, p. 2675, 3114

20.9.501 and other rules - Licensure of Youth Detention

Facilities, p. 2813, 121

(Board of Pardons and Parole)
20.25,101 and other rules - Board of Pardons and Parole,
p. 3248, 290

JUSTICE, Department of, Title 23

I-1V Permitting the Referral of Department of Justice
Debts to the Department of Administration or Other
Agency Designated by Law, p. 399

23,5.101 and other rules - Incorporating Amendments to
Federal Regulations Pertaining to Motor Carrier and
Commercial Motor Vehicle Safety Standards Previously
Incorporated by Reference in Current Rules - Making
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General Revisions to  Clarify Scope of Rules,
p. 2148, 2582

LABOR AND INDUSTRY. Department of, Title 24

24.11.442 and other rule - Unemployment Insurance Benefit
Claims, p. 2157, 2862

24.16.9003 and other rule - Montana’'s Prevailing Wage Rates -
Establishing Reviged Rates for Building Construction
Services, p. 1581, 2585, 2755, 2870

24.16.9007 Incorporation by Reference of Federal Davis-Bacon
Wage Rates, p. 3249

24.28.101 and other rule - Workers’' Compensation Mediation,
p. 1061, 2871

24.29.207 and other rules - Workers’ Compensation Matters,
p. 1064, 2872

24.33.121 and other rules - Operation of the Construction
Contractor Registration Program, p. 1078, 2877

24.35.111 and other rules - Independent Contractor Exemption,
p. 1082, 2880

(Workers' Compensation Court Judge)
1 Procedural Rule - Motion for Consideration, p. 1579,
2167

(Human Rights Commission)
I-X1IV and other rules - Organization and Functions of the
Montana Human Rights Commisseion, p. 1851, 3201

LIVESTOCK, Department of, Title 32
I & 711 Ingpector Examination - Certification, p. 47

I-XXV Regulation of Game Farms in the State of Montana,
P. 2681, 136

{Board of Livestock)

I Emergency Adoption - Chronic Wasting Disease and
Importation Restrictions on Game Farm Animals,

. 3115 .

1-VI gnd other rule - Equine Infectious BAnemia -
Importation of Animals into Montana, p. 1090, 2757

I-VIII Scrapie - Quarantine - Reporting Requirement -
Identification - Disclosure of Information -
Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589, 2756

I-XI Chronic Wasting Disease, p. 265

32.8.101 Incorporation by Reference of the Procedures
Governing the Cooperative State-Public Health
Service/Food and Drug Administration Program for
Certification of Interstate Milk Shippers, p. 2699,
144

{Board of Milk Control)

32.24.301 Butter Component Used in the Pricing Structure of
Milk to Establish the Class I, II and III Producer
Prices, p. 2255, 2760
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MILITARY AFFAIRS. Department of, Title 34

I-vI Administration of the Education Benefit Program for
the Montana National Guard, p. 49

I & II and other rules - State Facility Reimbursement,
p. 492

I-TIX and other rules - Transfer from the Department of
Family Services - Child Care Assistance, p. 2408,
3117

I-VIII and other rules - Rural Health Clinics and Federally
Qualjfied Health Centers, p. 886, 2045

I-XV and other rules - Families/Achieving Independence in
Montana (FAIM), p. 1592, 3284

I-XXIII and other rules - Child Support Enforcement
Guidelines, p. 317, 447, 2066, 2598

I-XXV and other rules - Standarde for Licensing of

Laboratories Conducting Analyses of Public Water
Supplies, p. 3080, 251

11.4.101 and other rules - Transfer from the Department of
Family Services - Aging Services, p. 2279 )
11.5.901 and other rules - Transfer from the Department of

Family Services - Home Attendant Services, p. 3218

11.14.101 and other rules - Transfer from the Department of
Family Services - Licensure of Child Care Facilities
- Transfer from the Department of Health and
Environmental Sciences - Requirements for Health
Care Centers, p. 2594, 2881

16.28.101 and other rules - Control of Sexually Transmitted
Diseages, p. 1690, 2493

16.29.101 and other rules - Public Health Control Measures for
Dead Human Bodies, p. 2428, 345

16.30.801 and other rules - Control of Transmission of
Infectious Diseases to Emergency Medical Service
Providers, p. 468

16.30.801 and other rules - Control of Transmission of
Infectious Digeases to Emergency Medical Service
Providers, p. 2438

16.32.320 Hospital Swing Beds, p. 18%0, 146

37.70.406 and other rules - Low Income Energy Assistance
Program, p. 2551, 414
46.8.101 and other rules - Transfer from the Department of

Social and Rehabilitation Services - Developmental
Disabilities Program, p. 3124

46.12.514 and other rules - Early and Periodie¢ Screening,
Diagnostic and Treatment Services (EPSDT) - Private
Duty Nursing Services, p. 1894, 3219

46.12.3001 and other rules - Medicaid Eligibility, p. 1660,
3281

46.18.305 and other rules - Families Achieving Independence in
Montana’s (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676,
3303
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46,20.103 and other rules - Montana Mental Health Access Plan,
p. 2843, 3307

46.20,103 and other rules - Montana Mental Health Access Plan,
p. 3258, 308

46.20.106 and other rules - Montana Mental Health Access Plan,
p. 3252, 355

46,30.507 Child  Support Enforcement  Distributions  of
Collections, p. 1395, 2496

RV men Ti

I-IX and other rule - Consumer Information and Protection

Rules Application to Restructured Electric and
. Natural Gas Industries, p. 3191

38.5.1502 and other rule - Utility-to-Consumer Notice of
Proposed Tariff Changes, p. 1488, 2968

38.5.2202 and other rule - Pipeline Safety, p. 2947, 153

38.5.2502 Responsibility for the Expense of Maintaining Water
Utility Service Pipes - BApplication for Water

‘ Service, p. 2557, 3220

38.5.3801 and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517

38.5.3801 and other rules - Slamming, p. 329

E £ itle

I-.IV Universal Access Fund Surcharge, p. 2468, 3137

42,2.601 Tax Assessment Review Process, p. 1814, 2199

42.11.301 and other rules - Commissions Earned by Agents
Operating Liquor Stores in Montana, p. 1132, 2498

42.12.104 and other rules - Lottery Process for Liguor
Licensing, p. 2441, 3132, 3221

42.12.106 and other rules - Ligquor Licenses, p. 335

42.17.131 Withholding Allowances, p. 1909, 2504

42.20.160 and other rules - Forest Claggification and
Appraisal for Property Tax, p. 1128, 2505

42.20.454 and other rules - Real and Personal Property Tax
Rules, p. 3263, 309

42.21.113 and other rules - Personal Property Trended
Depreciation Schedules and Valuations for the 1999
Tax Year, p. 2451, 3316, 154

42.22,1311 and other rule - Industrial Property Trend Factors,
p. 2949, 3318

42.38.101 and other rules - Unclaimed Property, p. 1399, 2511

SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2701, 3138

1.2.519 Basic Format Instructions for the Montana
Administrative Register, p. 2856, 3223

44.14.101 and other rule - Retention of Records Stored on

Digital Media, p. 341
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