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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 3 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies• proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates ~hat the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining ) 
to licensure--renewal, guide or) 
professional guide license, ) 
safety provisions, standards ) 
for outfitters, guides and ) 
professional guides - unprofes-) 
sional conduct and misconduct ) 

) 
) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.39.508 LICENSURE--RENEWAL, 
8.39.514 LICENSURE - GUIDE OR 
PROFESSIONAL GUIDE LICENSE, 
8.39.704 SAFETY PROVISIONS, 
8.39.709 STANDARDS FOR 
OUTFITTERS, GUIDES AND 
PROFESSIONAL GUIDES -
UNPROFESSIONAL CONDUCT AND 
MISCONDUCT 

1. On March 10, 1999, at 9:00a.m., a public hearing will 
be held in the Division of Professional and Occupational 
Licensing Conference room, Lower Level, Arcade Building, 111 
North Jackson, Helena, Montana, to consider the proposed 
amendment of the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.39 SOB LICENSURE--RENEWAL (1) and (1) (a) will remain 
the same. 

(b) a copy of the licensee's cuneul basic first aid or 
catdiopulmouatl' reaal!citation card (cutfittets, guides, and 
profeesioual guides) an. affidavit signed and notarized. 
verifying that the licensee has current first aid training and 
is able to produce a current first ajd card upon reguest; 

(1) (c) through (4) will remain the same." 
Auth: Sec. 37-1-131, 37-47-201, MCA; ~. Sec. 37-47-201, 

37-47-302, 37-47-303, 37-47-304, 37-47-306, 37-47-307, 37-47-
312, MCA 

"8.39.514 LICENSURE- GUIDE OR PROFESSINAL GUIDE LICENSE 
(1) will remain the same. 
(2) A new, first time applicant who has not previously 

been licensed with the Montana board of outfitters must submit 
proof of current basic first aid ox cardiopulmunaty 
resuscitation certification no later than 90 days after the 
date of application. 

(3) A new applicant who has previously been licensed with 
the Montana board of outfitters must submit proof of current 
basic first aid or catdiopulmonaty tesuscitatiun certification 
with his or her application. 

(4) through (5) (d) will remain the same." 
Auth: Sec. 37-1-131, 37-47-201, MCA; 1M£, Sec. 37-47-201, 

37-47-301, 37-47-307, MCA 
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"8 39.704 SAFETY PROVISIONS (1) Outfitters are required 
to hold a current basic first aid or cardiopulmonary 
tesuscitation card at all times licensed. 

(2) Except for the one-time, 90-day exemption provided 
for new, first-time applicants in ARM 8.39.514(2), guides and 
professional guides are required to hold a current basic first 
aid or catdiopulmonaty resuscitation card at all times 
licensed. 

( 3 l through ( 5) will remain the same. " 
Auth: Sec. 37-47-201, MCA; lME, Sec. 37-47-201, MCA 

"8.39.709 STANDARDS FOR OUTFITTERS. GUIDES• AND 
PROFESSIONAL CUIPES - QNPROFESSIONAL CQNDQCT AND MISCONDUCT 

(1) through (1) (m) will remain the same. 
(n) not employ or retain a new, first-time licensed guide 

or professional guide after the 90th day following the date of 
the guide's or professional guide's application for licensure 
without first confirming that the guide or professional guide 
has current basic first aid or cardiopulmonary resuscitation 
certification; 

(o) not employ or retain a previously licensed guide or 
professional guide without first confirming that the guide or 
prof7ssional guide has.cur:ent bas~c.fir~t aid or 
catdtopulmonat:y zesuscxtatxon cettl:fxcation; or 

(1) (p) through (3) (o) will remain the same." 
Auth: Sec. 37-1-319, 37-47-201, 37-47-341, MCA; IM£, Sec. 

37-1-312, 37-47-341, MCA 

REASON· The Board is retaining the first aid requirement as it 
is clear such a requirement is necessary for protection of 
public health, safety and welfare. However, it is also 
sufficient if the licensee is able to demonstrate compliance 
when requested rather than every year at renewal time. This 
rule removes the burden from the licensee and the board and 
will only be required when the board requests demonstration of 
compliance. 

The CPR requirement is being dropped as it is clear CPR in 
the field is minimally effectual and that first aid is a better 
method of protecting public health. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
March 1, 1999, to advise us of the nature of the accommodation 
that you need. Please contact Debra Tomaskie, Board of 
Outfitters, 111 N, Jackson, P.O. Box 200513, Helena, Montana 
59620-0513; telephone (406) 444-3738; Montana Relay 1-800-253-
4091; TDD (406) 444-2978; facsimile (406) 444-1667. Persons 
with disabilities who need an alternative accessible format of 
this document in order to participate in this rule-making 
process should contact Debra Tomaskie. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
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data, views or arguments may also be submitted to the Board of 
Outfitters, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, or by facsimile, number (406) 444-1667, to be 
received no later than 5:00p.m., March 11, 1999. 

5. R. Perry Eskridge, attorney, has been designated to 
preside over and conduct this hearing. 

6. Persons who wish to be informed of all Board of 
outfitters administrative rulemaking proceedings or other 
administrative proceedings may be placed on a list of 
interested persons by advising the Board at the hearing or in 
writing to the Board, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513 or by phone at (406) 444-3738. 

BOARD OF OUTFITTERS 
ROBIN CUNNINGHAM, CHAIRMAN 

BY: {,L;, M. E'~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, January 29, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new RULES I and II, and the 
amendment of ARM 17.8.1301, 
17.8.1302, 17.8.1305, 
17.8.1306, and 17.8.1310 
through 17.8.1313, pertaining 
to air quality transportation 
and general conformity 
determinations 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION 

AND AMENDMENT 

(AIR QUALITY) 

1. On March 24, 1999, at 10 a.m. or as soon thereafter as 
the matter may be heard, the Board will hold a public hearing in 
Room 240 of the Metcalf Building, 1520 East Sixth Avenue, 
Helena, Montana, to consider the proposed adoption and amendment 
of the above-captioned rules. 

The Board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the Board no later than 5 
p.m., February 25, 1999, to advise us of the nature of the 
accommodation you need. Please contact the Board at P.O. Box 
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax 
(406) 444-4386. 

2. The rules, as proposed to be adopted, appear as 
follows: 

RULE I DEFINITIONS (1) For the purposes of this 
subchapter, terms have the meaning as defined in 40 CFR 93.152. 

(2) For the purposes of this subchapter and 40 CFR Part 93, 
subpart B, as adopted by reference in this subchapter, the 
following additional definitions apply: 

(a) "MPO" means metropolitan planning organization and is 
that organization designated as being responsible, together with 
the state, for conducting the continuing, cooperative, and 
comprehensive planning process under 23 USC 134 and 49 USC 1607. 
This includes the MPOs in Billings, Great Falls and Missoula, 
any successors to these MPOs, and any MPO that is subsequently 
created for any area. 

(b) "State air quality agency" means the Montana 
department of environmental quality ("department" or "DEQ"), or 
its successor agency. 
AUTH: 75-2-111, MCA; IMP: 75-2-202, MCA. 

RULE II INCORPORATIONS BY REFERENCE (1) For the purposes 
of this subchapter, the board hereby adopts and incorporates 
herein by reference the following: 
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(a) 40 CFR Part 93, subpart B, which requires the 
conformity of general federal actions, other than those covered 
by subpart A, to state or federal implementation plans, with the 
following changes: 

(i) the reference to 40 CFR Part 51, subpart T, in 40 CFR 
93.153(a), is replaced by ARM 17.8.1301, et seq. 

(ii) the references to 40 CFR Part 51, subpart T, and 40 
CFR 93, subpart A, in 40 CFR 93.158(a) (5) (ii) are replaced by 
ARM 17.8.1301, et seq. 

(iii) 40 CFR 93.160(f) is replaced by: "written commitments 
to mitigation measures must be obtained prior to a positive 
conformity determination and such commitments must be 
fulfilled." 

(iv) 40 CFR 93.160(g) is replaced by: "Any agreements, 
including mitigation measures, necessary for a conformity 
determination will be both state and federally enforce.able. 
Enforceability through the state implementation plan (SIP) will 
apply to all persons who agree to mitigate direct and indirect 
emissions associated with a federal action for a conformity 
determination." 
AUTH: 75-2-111, MCA; IMP: 75-2-202, MCA. 

3. The rules, as proposed to be 
follows. Matter to be added is underlined. 
is interlined. 

amended, appear as 
Matter to be deleted 

17. B .1301 DEFINITIONS (1) For the purposes of this 
subchapter, terms have the meaning as defined in 40 CFR 93.101, 
except that the definition of "regionally significant project" 
is modified below. 

(2) For the purposes of this subchapter and 40 CFR Part 
93, subpart A, as adopted by reference in this subchapter, the 
following additional definitions apply: 

(a) "Adoption or approval of a regionally significant 
project" means. for the purposes of 40 CFR 93.121. the first 
time action neCessary to authorize a project occurs, such as the 
issuance of administrative permits for the facility or for 
construction of the facility. the execution of a contract to 
construct the facility. any final action of a board. commission 
or administrator authorizing or directing employees to proceed 
with construction of the project. or any written decision or 
authorization from the metropolitan planning organization or the 
local agency that the proiect may be adopted or approved. 

(a) Remains the same, but is renumbered (b). 
+&f. ill "MPO" means a metropolitan planning organization 

created pursuant to 23 CFR Part 450, subpart C (Metropolitan 
Transportation Planning and Programming) for the purpose of 
carrying out transportation planning in urban areas. This 
includes the MPOs in Billings. Great Falls and Missoula, any 
successors to these MPOs, and any MPO that is subsequently 
created for any area. 
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(c) and (d) remain the same, but are renumbered (d) and 
(e). 

+e+ ill "State air quality agency" means the Montana 
department of environmental quality ("department" or "DEQ") QI: 
its successor agency. 

1+1- lgl_ "State department of transportation" means the 
Montana department of transportation ("MDT") provided for in 
2-15-2501, MCA~ or its successor agency. 
AUTH: 75-2-111, MCA; IMP, 75-2-202, MCA 

17 I 8.1302 INCORPORATIONS BY REFERENCE ( 1) For the 
purposes of this subchapter, the board hereby adopts and 
incorporates herein by reference the following: 

(a) 40 CFR Part 93, subpart A, which sets forth the 
conformity to state or federal implementation plans of 
transportation plans, programs and projects developed, funded or 
approved under Title 23 USC or the Federal Transit Act7~ 
the following changes; 

lil 40 CFR 93.1021dl is not incorporated; 
liil 40 CFR 93.105 is not incorporated. ARM 17.8.1305 and 

17.8.1306 replace 40 CFR 93.105(bl and lcl (7). ARM 17.8.1310 
replaces 40 CFR 93.105(cl Ill through (3) I and l6l. ARM 
17.8.1311 replaces 40 CFR 93.105(cl (4) and ISl. ARM 17.8.1312 
replaces 40 CFR 93.105ldl. ARM 17.8.1313 replaces 40 CFR 
93.1051el. All references in the incorporated regulations are 
adiusted accordingly. 

(iii) the second sentence of 40 CFR 93.112 is not 
incorporated. 

(iv) 40 CFR 93.119(c) 12) 1 after "calendar year 1990." is 
not incorporated. 

(v) 40 CFR 93.122 Cal (4) (ii) is rewritten "The written 
commitments to control measures that are not included in the 
transportation plan and transportation improvement program must 
be obtained prior to a conformity determination and such 
commitm!!nts must be fulfilled. " 

(vil 40 CFR 93,125 (c) is rewritt!!n "Written commitments to 
mitigation measur!!s must be obtain!!d prior to a positive 
conformity determination and proiect sponsors must comply with 
such commitments." 

(e) 69 PR 49998 whieh ~ete fereh amen~ents ee S~e~art A. 
traneitien te the eentrel etrateg~ ~eriea, ana 

(e) 69 FR 5?179 ~hieh sets !erth amenamente te SHe~art A. 
mieeellanee~e rewi~iene. 

(2) Remains the same. 
AUTH: 75-2-111, MCA; IMP, 75-2-202, MCA 

17.8.1305 CONSULTATION REQUIREMENTS: APPLICABILITY 
(1) The consultation procedures set out in this subchapter 

must be utilized by the department and local air quality 
agencies in developing applicable i111~lementatieft air guality 
control plans, and by the federal highway administration IFHWA) 
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and federal transit administration (fTA). MDT, MPOs, and local 
transportation planning agencies in making conformity 
determinations or in deciding that a conformity determination is 
not necessary because a revision to a transportation plan or 
transportation improvement program ("'l?IP"l merely adds or 
deletes an exempt project listed in 40 CFR Part 93, subpart A. 

(2) Tables A through E below identify the specific actions 
for which consultation is required under this subchapter, and 
eee e~e specify the parties, timing, methods, and documentation 
required for ~ consultations. 

TABLE A 
ACTION: Research and Data Collection. 
RESPONSIBLE ENTITY: MDT, DEQ, MPO, local air quality and 
transportation planning agencies~ 

Action Step Consult When to Consultation Consultation 
with Consult Method Documentation 

L_Peeign/ Local air before letter of Not required 
scheduling I fund- and starting notification 
ing of research tranepor~ reeearch (meet a.t 
and data. tat ion or data consulted 
collection for agencies, collection agency 
transportation MPO, DEQ, request) 
related air MOT 
quality 
inventories, 
transportation 
modeling, or 
planning efforts 

£...:.. Completion of Same aa project distribute Not required 
project above completion summary of 

findings 
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TABLE B 
ACTION: Preparation or revision of emission inventory 
(involving transportation-related emission sources) . 
RESPONSIBLE ENTITY: Local air quality agency or DEQ. 

Action Step Consult When to Consultation Consultation 
with Consult Method Documentation 

L.. Selection of Local Before letter of Describe 
methode, models, trans- starting notification consultation, 
assumptions, data portation analysis (meet at response; and 
sources for and air using consulted response use 
determining agencies, these agency in draft 
transportation MPO, DEQ, para- request) inventory 
emissions MDT, EPA, meters 

FHNA, FTA 

L Release of Same as Release distribution Discuss in 
draft emission above of draft of draft final 
inventory inventory inventory inventory 

.L. Release of Same as Release distribution Not required 
final emission above of final of final 
inventory inventory inventory * 

* If consultation on draft does not result in any revisions, 
distribution of a separate final document is not required. In 
this case consulted agencies may simply be notified that the 
draft has been adopted as final. 

TABLE C 

ACTION: Preparation 
guality control plan 
RESPONSIBLE ENTITY: 

or revision of e~ate im~lemeftta~ieft air 
-fSH11._,_ 
Local air quality agency or DEQ_,_ 

Action Step Consult with When to Consultation Consultation 
Consult Method Documentation 

L.. Selection of Local trans- Sefore letter of Describe 
methodliil, models! portation and starting notifies- consultation, 
assumptions, data air~ analysis tion response, and 
sources for 19ens:~es, using (meet at response use 
determining MPO, DEQ, these consulted in draft IHP 
transportation- MDT, FTA, para- agency CQ.ntrQl J2lan 
related emissions• FHWA, EPA meters request) 
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Action Step Consult with When to Consultation Consultation 
Consult Method Documentation 

L Selecting Same as above Before letter of Discuss in 
transportation~ strategy/ notifica~ draft SH' 
related control TCM tion !;onla:ol I:!l!n 
strategies, selection (meet at 
!a;:ansJ22rt!!tion and consulted 
~ontrQl m!8SU[§! budget agency 
lTCMsl, and alloca~ request) 
proposed tion 
transportation 
emissions budget 

~ Distribution of same as above Release distribute Written 
draft lHP--control of proposed SH' response to 
IU.m proposed gontr2l 12l!!n consulted 

SH' agency 
control comment 

l2!!!!l 

L. State conflict Local trans~ Initiated appeals to Discuss 
resolution appeal portation and by governor by comments on 
period, per ARM air~ respon- consulted draft, 
17.8.1312 agenc;i!s, sible agencies appeals (if 

MPO, DEQ, MDT entity any), and 
written appeal 
response resolution in 
to final 
comments document 
on draft 

h Adoption of Local trans- upon end distribute not required 
final GH>-contl>ol portation and of appeal final SH' 

J2lan (emission air~ period or control 12!an 
budget agencies, resolu- .. 
determination) MPO, DEQ, tion of 

MDT, FHWA, any 
FTA, EPA appeals 

* Consultation at this step is not required if these factors 
are unchanged from those used in an emission inventory on 
which consultation requirements were fulfilled. 
** If consultation on draft does not result in an appeal to the 
governor or in any revisions to the draft, distribution of a 
separate final document is not required. In this case consulted 
agencies may simply be notified that the draft has been adopted 
as final. 
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TABLE D 
ACTION: Transportation Conformity Determination (for 
Transportation Plan, Transportation Improvement Program lTIPl, 
Transportation Project, and Hot-Spot Analyses. 
RESPONSIBLE ENTITY: llet!ef'elieaft I!Jltlnnin~ e£Hee M£Q (MDT 
outside metropolitan areas and for issues covered in ARM 
17.8.1310(1) !hl and !ill_,_ 

** NOTE ** For guidance relating to the specific action steps 
required for plan, TIP, project, or hot-spot analysis (and 
directions for accomplishing those steps) refer to 40 CFR Part 
93. 

Action Step Consult with When to Consultation Consultation 
Consult Method Documentation 

L. Selection of Local trans~ before letter of Discuss 
methods·, models, portation starting notification consultation, 
assumptions, data and air analysis (meet at response, and 
sources, and _.....,. using these consulted response use 
routes (including ag~n~i~&. parameters agency in draft 
any minor DEQ, MDT, request) determination 
arterials Ani! FHWA, FTA, 
2[Qj!~tl Rtberwi§§ EPA 
!:l1Bml2t!!!1l to be 
used in emissions 
analysh* 

a.._ Identify same as upon same as same as above 
projects to be above initial above 
included in the selection 
analysis (include and any 
exempt projects revisions 
treated as non- during 
exempt)• analysis 

L. Determine TCM same as before same as Discuss in 
implementation above starting above draft 
status per 40 CF~ emission conformity 
93.113• analysis determination 

L. Draft same as before or distribute written 
conformity above with draft determina- response to 
determination plan, TIP, tion comment on 
release or project draft 

document determination 
release 
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Action Step Consult with When to Consultation Consultation 
Consult Method Documentation 

i.,_ State conflict Local air initiated appeals to Discuss 
resolution appeal and by governor by comments on 
period, per ARM tranaporta- responsible consulted draft, 
17.8.1312 tion ~ entity agencies appeals (if 

ag~!JC!§!S, written any), and 
MPO, DEQ, response to appeal 
MDT comments on resolution in 

draft final 
determina- determination 
tion 

L Responsible FHWA, FTA upon distribute Not required 
entity final (notify conclusion and request 
conformity local air of appeal concurrence 
determination and period or from FHWA 

transporta- resolution and F'l'A 
tion ~ of any 
1!9:!n£it!S, appeals 
MPOI DEQ, 
MDT) 

L. Conformity Local air upon notice distribute Summar he 
determination and of FHWA and final plan, consultation 
concurrence by transporta- FTA concur- TIP, or process and 
FHWA and FTA tion~ renee project conformity 

§!genc;bs:;s, document determina---
l)EQ, MDT, tion in final 
FHWA, FTA, plan, TIP, or 
EPA project 

document 

* Consultation on these steps will often be done concurrently. 
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TABLE E 
ACTION: Determination that a transportation plan or TIP 
revision or amendment merely adds or deletes exempt projects 
listed in 40 CFR 93.134. 
RESPONSIBLE ENTITY: P!eEle~eliEaft ~lanAin~ e£tiee M£Q or MDT~ 

Action Step Consult When to Consultation Consultation 
with consult Method Documentation 

.L. ldentifi- Local upon letter of describe 
cation of transporta- preliminary notification consultation, 
projects tion and determina- (meet at response, and 
included in the air~ tion that consulted response use 
revision or i9CDCi!;!§, all agency in notice of 
amendment and DI!Q, MDT, projects request) final 
initial finding FHWA, FTA, are exempt determination 
that all are EPA 
exempt and do 
not hinder TCM 
implementation 

.L. Determi- same a.EJ upon same as not required 
nation that all above responsible above 
included entity 
projects are determina-
exempt and do tion 
not interfere 
with TCM 
implementation 

Q.B L Determi- same as upon same as implement 
nation that one above responsible above conformity 
or more entity determination 
included determina- process, per 
projects are tion Table D 
not exempt or 
do interfere 
with TCM 
implementation 

AUTH: 75-2-111, MCA; IMP, 75-2-202, MCA 

17.8.1306 CONSULTATION PROCEDURES (1) and (1) (a) Remain 
the same. 

(b) The responsible entity shall provide sufficient 
information to provide a basis for meaningful consultation. If 
the supporting materials for a particular action are too 
voluminous for reasonable circulation, the responsible entity 
shall summarize and inaieaee ehe ~ awailaeiliey available the 
M material!!. not circulated. The responsible entity shall 
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provide additional information upon request of a consulted 
agency. 

(c) and (d) Remain the same. 
(2) On et eefere 69 ~a~s after the effeetioe ~ate e£ this 

r~le, the ~e~artmeft~ shall eefteaet ehe fe~eral, state aft~ leeal 
geoerHmeHe agefteiee aneiei~a~ea te ee iftoeloed in the aetiefte 
ret!Jl:liriftg eefts~ltaeieft ~I:U!'stlaflt te 49 CFR Par~ 93, B~e~are A er 
this B~eeha~ter. BBQ shall seeeteaift ~he erganieatieflal leoel 
wiehiPI eaeh stteh agefte~ ~hat otill l!!e respePlsiele fer 
eeeraiflatiflg ~he ageftel's eens~leatieH iftoeloemeft~. ~he 
~epar~meftt shall ret!Jl:lest eaeh fe~eral, state afta leeal 
ge>etftment agePiel te idefttif~ efte eeft~aet efHee/effieial fer 
all eePis~ltatiePI ee!'ltaets. DBQ shall ee~ile a lis~ e£ these 
eePI~aets, For pukposes of consultation contacts. the department 
shall maintain a list of offices and officials from e~cb 
federal, state and local governmept agency involved in actions 
requiring copsultation pursuant to 40 CFR Part 93. The 
department shall distribute the list to all involved agencies, 
and update the list as necessary. 
AUTH: 75-2-111, MCA; IMP, 75-2-202, MeA 

17.8,1310 SPECIAL ISSUES (1) In conducting consultations 
pursuant to ARM 17.8.1306, responsible entities shall ensure 
that the following special issues are addressed, when 
applicable: 

(a) evaluating and choosing a model or models and 
associated methods and assumptions to be used in hot-spot 
analyses and regional emissions analyses (see Table D. action 
step number ll ; 

(b) determining which minor arterials and other 
transportation projects should be considered "regionally 
significant" for the purposes of regional emissions analysis (in 
addition to those functionally classified as principal arterial 
or higher or fixed guideway systems or extensions that offer an 
alternative to regional highway travel) (see Table p, action 
step number 1), and which projects should be considered to have 
a significant change in design concept and scope from the 
transportation plan or TIP (see Table D. action step number 2); 

(c) evaluating whether projects otherwise exempted from 
meeting the requirements of 40 CFR Part 93, subpart A (see 40 
CFR 93.134 and 93.135) should be treated as non-exempt in cases 
where potential adverse emissions impacts may exist for any 
reason (see Table E); 

(d) determining, as required by 40 CFR 93.113(c) (1), 
whether past obstacles to implementation of transportation 
control measures ( "TCMs") that are behind the schedule 
established in the applicable implementation plan have been 
identified and are being overcome, and whether state and local 
agencies with influence over approvals or funding for TCMs are 
giving maximum priority to approval or funding for TCMs. This 
process shall also consider whether delays in TCM implementation 
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necessitate revisions to the applicable implementation plan to 
remove TCMs or substitute TCMs or other emission reduction 
measures (see Table D. action step nUffiber 3); 

(el eleteulirti!'l!i a8 re~irea ey t9 OFR 93.129 (51 , '•lhel::her 
~ prejeet ie irtel~eleei irt the re!iertal emiesierte artal}sis 
s1:1nert:in! the el:ltrerttly eeufe-i!!o!f 'PIP, e\·en if the J!re;eel:: is 
net etrietl) • irtel~:~aea" ift the 'PIP fe!! the p~rpeees ef 11P9 
pre;eet eeleetiert er e!!oelereemertt, arta whether a pre~eel::'s eleeigft 
ee!!oeept artel eeepe haoe ehart!fea ei!frtifiearttly frem theee inelHI!lea 
in the re!ie!!oal emieeien aflal) eie, e~ i!'l a mal'!fler nhieh ''et~la 
ei!nifieafttl) alter 1:1se e£ the faeilit}, 

+H- hl identifying, as required by 40 CFR 93.131 (d), 
projects located at sites in PM10 nonattainment areas which have 
vehicle and roadway emission and dispersion characteristics 
which are essentially identical to those at sites which have 
violations verified by monitoring, and therefore require 
quantitative PM10 hot-spot analysis (see Table D, action step 
number ll; 

(f) choosing conformity tests and methodologies for 
isolated rural nonattainment and maintenance areas as required 
by 40 CFR 93.109(gl (2) (iiil (see Table D. action step number 1); 

(g) determining which transportation plan or TIP revisions 
or amendments merely add or delete exempt projects listed in 40 
CFR Part 93, subpart A (see Table El; 

{h) consulting on emissions analysis for transportation 
activities which cross the borders of MPOs or nonattainment 
areas or air basins (see Table D. action step number 1); 

(i) whenever the MPO does not include the entire 
nonattainment or maintenance area, determining conformity of all 
projects outside the metropolitan area and within the 
nonattainment or maintenance area {see Table D. action step 
nuffiber ll; 

(j) designing, scheduling, and funding research and data 
collection efforts and regional transportation model development 
by the MPO or MDT (e.g., household/travel transportation 
surveys) (see Table A. action step number 1). 
AUTH: 75-2-111, MCA; IMP, 75-2-202, MCA 

17,8.1311 NOTICE REQUIREMENTS FOR NON-FHWA/FTA PROJECTS 
(1) Any state or local agency having the authority for 

planning or approving the construction of non feeletal hi!fh~a} 
aelmiflietratiert/feeieral l::raneit: aeimirtietratieft (FHWA/FTAt 
transportation project~ (including those by recipients of funds 
designated under Title 23 USC or the Federal Transit Act) shall 
ensure that the MPO and MDT are informed of project plans and 
plan changes on a timely basis. This requirement includes 
projects for which alternative locations, design concept and 
scope, or the no-build option are still being considered. Notice 
to the MPO and MDT must be in accordance with the following 
procedures: 

(a) and (b) Remain the same. 
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(c) If a project has not been disclosed to the responsible 
entity in accordance with (a) above and is subsequently 
disclosed and determined to be regionally significant, the 
project must be deemed not to meet the requirements of 40 CFR 
~ ~ for adoption, approval, or funding. 
AUTH: 75-2-111, MCA; IMP, 75-2-202, MCA 

17.8.1312 CONFLICT RESOLQTION (1) Conflicts among state 
agencies or between state agencies and an MPO or a local agency 
that arise during consultations conducted pursuant to this 
subchapter may be appealed to the governor as follows if the 
conflict cannot be resolved by the hesse ef ~he affected 
agencies. Fer eeHflie~e inoeloift~ e~eh e~aee er leeal eHtieiee 1 
the ielleuiH~ l'teeeel~ree apl!l}: 

(a) through (2) Remain the same. 
AUTH: 75-2-111, MCA; IMP: 75-2-202, MCA 

17.8.1313 PUBLIC CONSULTATION PROCEDURES (1) The 
following public consultation procedures must be adhered to 
during actions required by 40 CFR Part 93, subpart AL or this 
subchapter: 

(a) Remains the same 
(b) MPOs and MDT shall utilize a proactive public 

involvement process which provides opportunity for public review 
and comment by. at a minimum. providing reasonable public access 
to technical and policy information considered by the agency at 
the beginning of the public comment period and prior to taking 
formal action on e conformity determination§. for all 
transportation plans and TIPs, consistent with the requirements 
of 23 CFR Part 450.316 (b) . Any charges imposed for public 
inspection and copying must be copsistent with the fee schedule 
contained in 49 CFR 7.95. except that state agency charges must 
·be consistent with the governor's April 9. 1996, or most 
current, guidelines for responding to requests for access to, 
and/or copying, of agency documents. In addition, ~ ~ 
agencies shall specifically address in writing all public 
comments that known plans for a regionally significant project 
that is not receiving FHWA or FTA funding or approval have not 
been properly reflected in the emissions analysis supporting a 
proposed conformity finding for a transportation plan or TIP. 
~ State agencies shall also provide opportunity for public 
involvement in conformity determinations for projects where 
otherwise required by law. 
AUTH: 75-2-111, MCA; IMP: 75-2-202, MCA 

4 . The Board proposes to adopt and incorporate by 
reference the latest revisions to the federal transportation 
conformity regulations and to adopt and incorporate by reference 
the federal general conformity regulations. The Federal Clean 
Air Act (CAA) requires the Environmental Protection Agency (EPA) 
to promulgate regulations to ensure that federal actions conform 
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to state implementation plans (SIPs), designed to eliminate, or 
reduce the severity and number of, violations of the national 
ambient air quality standards (NAAQS) and achieve expeditious 
attainment of such standards. EPA's transportation conformity 
regulations apply to all federal highway and transit 
transportation actions approved under the Federal Highway Act 
(23 USC 101, et seq.) or the Federal Transit Act (40 USC 1601, 
et seq.) that occur within an air quality nonattainment area. 
EPA's general conformity regulations apply to all federal 
actions, other than those related to highway and transit 
transportation, that occur within an air quality nonattainment 
area. 

On November 30, 1993, EPA promulgated general conformity 
regulations, regarding direct and indirect air pollution 
emissions or their precursors that are reasonably foreseeable as 
a result of federal actions and can practicably be controlled by 
the federal agency responsible for those actions. On August 15, 
1997, EPA promulgated revisions to its transportation conformity 
regulations. The revisions to the federal transportation 
conformity regulations provide state and local governments more 
authority in selecting the performance measures used as tests of 
conformity and more discretion when a transportation plan does 
not conform to an air quality control plan within the SIP. 

The CAA requires each state to adopt the federal 
transportation and general conformity regulations and subsequent 
revisions and submit the state rules to EPA for approval as a 
SIP revision, to demonstrate protection of the NAAQS. Under the 
CAA, failure to adopt the federal conformity regulations may 
result in an EPA finding of SIP inadequacy and result in 
economic sanctions being placed on the state. 

The Board is also proposing to make minor editorial 
rev1s1ons to the state transportation conformity rules to 
clarify the rules and make them easier to read. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed rules either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana, 59620-0901, no later than April 2, 
1999. To be guaranteed consideration, the comments must be 
postmarked on or before that date. 

6. Jim Wheelis, Board Attorney, has been appointed to 
preside over and conduct the hearing. 

Reviewed by: 

Dayid Rusoff 
David Rusoff, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

By: Joe Gerbase 
JOE GERBASE, Chairperson 

Certified to the Secretary of State January 29, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of 17.38.215 pertaining to 
bacteriological quality samples 
for public water supply systems 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

{PUBLIC WATER SUPPLY) 

1. On March 23, 1999, at 2 p.m. or as soon thereafter as 
the matter may be heard, the Board will hold a public hearing in 
Room 240 of the Metcalf Building, 1520 East Sixth Avenue, 
Helena, Montana, to consider the proposed amendment of the 
above-captioned rule. 

The Board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the Board no later than 5 
p.m., March 15, 1999, to advise us of the nature of the 
accommodation you need. Please contact the Board at P.O. Box 
200901, Helena, Montana, 59620-0901; phone {406) 444-2544; fax 
(406) 444-4386. 

2. The rule as proposed to be amended appears as follows. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

17.38.215 BACTER!OLQGICAL OQALITY SAMPLES (1) (a) Remains 
the same. 

(b) The supplier of water for a transient non-community 
water system shall sample according to the table in (a) above, 
except that..-

(i) eegiftftift! PM!HSt 1, 1998, a supplier of water for a 
transient non-community water system that uses only groundwater 
that is not under the direct influence of surface water and 
serves a maximum daily population of 1._000 persons or fewer 
shall sample for coliform bacteria in each calendar !!H!ll"te!' 
month during which the system provides water to the public 
unless l"e!!:Hirea te l!lamf5le mete f!'el!l:He!\tl' allowed to sample 
quarterly as provided in (c) ~ below. The department may 
not. however. grant permission to sample quarterly pursuant to 
{cl for a minimum of 24 months of system operation after a 
system initially becomes regulated under this rule. 

( i i) 1::11"16!!1 el::l~ faee uster 6! !l"!!l::ll'i!iilflte!' Hftde! the ai!'eet 
infltteflee ef sl::l!faee ~1aeer mtts~ sample aeeeldiH! te the t:eele ift 
(!!) aeete. 

{c) Upon the written request of th~ water supplier. the 
department may reduce the required sampling frequency for 
coliform bacteria for a transient non-community public water 
supply system that uses only groundwater and serves a maximum 
daily population of 1, 000 persons or fewer to once in each 
calendar quarter during which the system provides water to the 
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public if the deoartment determines that quarterly sampling is 
adequate to protect public health. This determination must be 
based upon the results of coliform bacteria samples from the 
past 24 months of system operation. sanitary surveys and any 
other information that indicates quarterly sampling is adequate. 

!dl A water supplier who is allowed to sample quarterly 
pursuant to !c) ab9ve or who was authorized to conduct quarterly 
SiJmpling on (the day before the effective date of this rule 
amendment) may continue to sample quarterly except that: 

(i) if E. coli bacteria or other microorganisms commonly 
found only in the intestinal tract of warm-blooded animals are 
detected in coliform bacteria samples taken under the 
requirements of this chapter, the supplier shall sample at least 
monthly. or more frequently if required by the department. until 
valid samples that do not contain coliform bacteria have been 
taken for at least 12 consecutive months of system operation. 
However. if the department determines before expiration of the 
12-month period that the source of the contamination has been 
positively identified and removed. the department may allow the 
supplier to monitor in accordance with (cl above. 

!iil if a maximum contaminant level violation occurs as a 
result of coliform bacteria samples taken under the requirements 
of this chapter, the supplier shall sample at least monthly, or 
more frequently if required by the department pursuant to (el 
below. until yalid samples that do not contain coliform bacteria 
have been taken for at least 12 consecutive months of system 
operation. !f the department determines befor§ expiration of 
tbe 12-month period that the source of the contamination has 
been positively identified and removed. the dePartment may allow 
the supplier to monitor in accordance with (cl aboye. 

(iiil a supplier who fails to submit the required routine 
or repeat samples in two or more quarters during any consecutive 
four calendar quarters of operation shall sample at least 
monthly for at least 12 consecutive months. 

!ivl a supplier who constructs a system or system 
components without approval or who haS modified a system without 
approval pursuant to 75-6-112. MCA. and ARM 17.38.101 shall 
sample at least monthly. or more frequently if required by the 
department pursuant to !el below. until the supplier has 
submitted plans and specifications in accordance with 75-6-112. 
MCA. and ARM 17.38.101 and tbe system modifications have been 
approved and the department has reduced sampling frequency 
pursuant to (cl above, 

(v) if the department determines and notifies a supplier 
that its squrce or distribution system is vulnerable to 
contamination based upon the results of a sanitary survey, 
sample analyses. technical investigations or other 
scientifically defensible information. the supplier shall sample 
at least monthly. or more frequently if required by the 
department pursuant to {e) below, If the department determines 
that the source of the contamination has been positively 
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identified and removed, the department may allow the supplier to 
monitor in accordance with !c! above. 

(vi! a supplier that does not maintain or operate a 
system in accordance with the requirements of this chapter may 
be required to sample monthly. or more frequently if required by 
the department pursuant to !e! below. if the department 
determines that the violation may affect the microbiological 
quality of the water supply system. If the department 
determines that appropriate improvements in maintenance and 
operation have been implemented. it may allow the supplier to 
monitor in accordance with (c) above. A supplier shall 
implement any increase in sampling frequency immediately upon 
receipt of written notice of the increase from the department. 

k1_ The department may increase the required sampling 
frequency of any public water supply system based upon sampling 
results or other conditions that indicate a risk to the health 
of the water users. The def}artment shall provide a written 
explanation to the supplier of any revised sampling 
reguirements. A supplier shall implement any increase in 
sampling frequency immediately upon receipt of written notice of 
the increase from the department. 

(2) through (8) Remain the same. 
AUTH: 75-6-103, MCA; IMP: 75-6-103, MCA 

3. on June 25, 1998, ARM 17.38.215 was amended to reduce 
bacteriological sampling from monthly to quarterly for transient 
non-community public water supply systems that use groundwater 
and serve a maximum daily population of 1,000 people or fewer. 
(1998 Montana Administrative Register, page 1730) On August 3, 
1998, the Missoula City-county Health Department (MCCHD) 
submitted a petition to the Board of Environmental Review to 
implement rulemaking. The petition requested amendments to the 
rule that would require transient non-community public water 
supply systems that use groundwater and serve a maximum daily 
population of 1,000 people or fewer to sample monthly, but it 
would allow systems that met certain criteria to monitor 
quarterly. 

The Board denied the petition, primarily because agreement 
could not be reached over the quarterly monitoring criteria. 
However, the Board directed Department staff to meet with 
representatives of MCHHD and other interested parties to develop 
the criteria under which quarterly monitoring would be allowed. 
The Department has now done so and these proposed amendments are 
the result of those discussions. 

The Board has determined that quarterly sampling as 
provided in the current rule may not adequately protect public 
health, and that monthly sampling should be the basic 
requirement. Groundwater flow directions may change locally in 
unconfined groundwater aquifers during a calendar quarter. 
Contaminants may be carried from a contaminant source toward a 
transient water supply well during a period of changing flow 
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direction. Similar risks may occur when groundwater levels rise 
in unconfined aquifers during periods of runoff in streams or 
during flood irrigation. Microbiological contaminants from 
nearby septic systems that have been adsorbed onto soil 
particles during periods of lower groundwater levels may be 
flushed into the groundwater as levels rise. These contaminants 
may then be transported seasonally into a transient water supply 
well during a period of higher groundwater levels. Quarterly 
sampling may not be sufficiently frequent to provide detection 
of contamination during one of these periods of higher risk 
before the public is unnecessarily exposed to waterborne 
disease. 

Additionally, the Board has determined that quarterly 
monitoring will be protective for certain systems that have 
monthly sampling records for 24 months. Because of the cost 
associated with monthly sampling, the Board is proposing to 
allow those operators to apply for Department approval to 
decrease sampling frequency. The Board has determined that 
those operators whom the Department recently allowed to sample 
quarterly should be allowed to continue that sampling frequency 
because the Department allowed those persons to sample quarterly 
based on sampling records showing no apparent source 
contamination problems. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rules either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana, 59620-0901, no later thari April 2, 
1999. To be guaranteed consideration, the comments must be 
postmarked on or before that date. 

5. Jim Wheelis, Board Attorney, has been appointed to 
preside over and conduct the hearing. 

Reviewed by: 

David Rysoff 
David Rusoff, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

By: Joe Gerbase 
JOE GERBASE, Chairperson 

Certified to the Secretary of State January 29, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE ~TATE OF MONTANA 

In the matter of the 
amendment of ARM 
17.8.705 and 17.8.733 and) 
the repeal of 17.8.708, 
regarding de minimis 
changes that may be made 
to a facility without an ) 
application to revise the) 
facility's air quality ) 
permit ) 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

(AIR QUALITY) 

TO: All Interested Persons 

1. on March 24, 1999, at 2 p.m. or as soon thereafter as 
the matter may be heard, the Board will hold a public hearing in 
Room 111 of the Metcalf Building, 1520 East Sixth Avenue, 
Helena, Montana, to consider the proposed amendment and repeal 
of the above-captioned rules. 

The Board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the Board no later than 5 
p.m., March 17, 1999, to advise us of the nature of the 
accommodation you need. Please contact the Board at P.O. Box 
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax 
(406) 444-4386. 

2. The rules, as proposed to be amended, appear as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

17.8.705 WHEN PERMIT REQUIRED--EXCLUSIONS (1) Except as 
hereafter specified, no person shall construct, install, alter 
or use any air contaminant source or stack associated with any 
source without first obtaining a permit from the department or 
the board. A permit is not required for the following: 

(a) through (o) Remain the same. 
(p) temporary process or emission control equipment, 

replacing malfunctioning process or emission control equipment, 
and meeting the requirements of ARM 17.8.110(7); ~ 

(q) routine maintenance. repair or replacement of 
eguipment; and 

{rl de minimis changes as specified below: 
lil construction or changed conditions of operation at a 

facility holding an air quality preconstruction permit. issued 
under this chapter that do not increase the facility's potential 
to emit by more than 15 tons per year of any pollutant except: 
~ lbl any construction or changed conditions of 

operation at a facility that would violate any condition in the 
facility's existing air quality preconstruction permit or any 
applicable rule contained in this chapter is prohibited, except 
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as provided in Pdlf4 1?.8.733(1) (e) (2) below; 
~ l§l any construction or changed conditions of 

operation at a facility that would qualify as a major 
modification of a major stationary source under subchapters 8, 
9, or 10 of this chapter; 
~ ill any construction or changed conditions of 

operation at a facility that would affect the plume rise or 
dispersion characteristics of the emissions in a manner which 
would cause or contribute to a violation of an ambient air 
quality standard or an ambient air increment, as defined in ARM 
17.8.804; eM 
~ 1Ql any construction or improvement project with a 

potential to emit more than 15 tons per year may not be 
artificially split into smaller projects to avoid air quality 
preconstruction permitting under this subchapter~~ 

(E) emission reductions obtained through offsetting within 
a facility are not included when determining the poteptial 
emission increase from construction or changed conditions of 
operation. unless such reductions are made federally 
enforceable. 

(iil AnY facility making a de minimis change pursuant to 
(r) (i) above shall notify the department if the change would 
include a change ip coptrol equipment. stack height. stack 
diameter. stack flow. stack gas temperature. source location. or 
fuel specifications. or would result in ap increase in source 
capacity above its permitted operation gr the addition of a new 
emissions unit. 

(iii) The following are excluded from the notice 
requirements of (r) (iil above: 

!A) day-to-day fluctuations of the parameters described in 
{r) (iil abov~. occurring as a result of the design or permitted 
operations of the facility. including start-yp and shutdown of 
emission sources at the facility: and 

(B) addition. modification, or replacement of pumps. 
valves, flanges apd similar emission sources. The department 
shall develop. maintain, and update a list of emission sources 
it believes qualify for exclusion from the notice requirements. 
Upon reguest. the department shall provide a copy of the list to 
interested persons. 

(ivl If notice is required under (r) liil above, the 
permittee shall submit the following information to the 
department in writing 10 days prior to start-up or use of the 
proposed de minimis change or as soon as reasonably practicable 
in the event of an unanticipated circumstance causing the de 
minimis change: 

!Al a description of the proposed de minimis change 
requiring notice. including the anticipated date of the change: 

(B) sufficient information to calculate the potential 
emissions resulting from the proposed de minimis change; and 

!Cl if applicable. an explanation of the unanticipated 
circumstance causing the change. 

(y) The notice requirements under (rl (ivl above do not 
supersede. or otherwise change. any requirements in 40 CFR Parts 
60, 61. or 63. 
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!21 An air quality preconstruction permit may be modified 
pursuant to ARM 17.8.733!21. for changes made under !1) (rl above 
that would otherwise violate an existing condition in the 
permit. Conditions in the permit concerning control equipment 
specifications. operational procedures. or testing. monitoring. 
record keeping, or reporting requirements may be modified if the 
modification does not violate any statute. rule, or the sta~e 
implementation plan. Conditions in the permit establishing 
emission limits. or production limits in lieu of emission 
limits. may be changed or added under !1} !rl, if requested by 
the applicant. 
AUTH: 75-2-111 and 75-2-204, MCA; IMP: 75-2-204 and 75-2-211, 
MCA 

17.8.733 MODIFICATION OF PERMIT (1) An air quality 
permit may be modified for the following reasons: 

(a) Remains the same. 
(b) changed conditions of operation at a source or stack 

which do not result in an increase in emissions because of the 
changed conditions of operation, except as provided under ARM 
17,8.705(2). Except as provided under ARM 17.8.705!21. A ;a 
source may not increase its emissions beyond those found in its 
permit unless the source applies for and receives another permit 
in accordance with the procedures found in ARM 17.8.706, 
17.8.710, 17.8.715 and 17.8.720, and with all applicable 
requirements in ARM Title 17, chapter 8, subchapter B~~ 

(e) el'taft~es mal!le t:tHI!lel" ARII 17.8.795(1) (q) that wet:tll!l 
,ielate aft existiH~ eeHI!litieft iH the ai! ~alit) preeeftstrt:tetien 
~e~111it. Cenl!lH:iens iH !(he air qt:talit) p!eeeftettt:tetien perlflit 
eeneerftiH~ eeHtl"el eq~:~i~111ent speeitieatiens, e~eratieHal 
~reeee!t:tres, er testing, lflsrdteriHg, reeerl!l l~eef!il'l!l', er ref!ei t iHg 
l"e~i~elflefttB 1118) ee IIIBSiEiel!l i£ the mel!li£ieatiefts ele ftet oielate 
81'1) arpl ieable ~ eqt:tirelfleftt et any stahtte, ntle er the state 
illll!'lemefttaeieft plaH. Ce!'lelitiefte ift the air qt:talit) 
~!!eesi!:Bt!!l:letiel'l f'C!!IIIit eetaeliehirt!l' emiesiel'l limH:e, el" 
~!!el!ltteeien limite ift liett e£ emissisft limH:e, may net be 
ehaftgee! er adl!led tt!'leler ehie ~1:1le. 

(2) Remains the same. 
AUTH: 75-2-111 and 75-2-204, MCA; IMP: 75-2-204 and 75-2-211, 
MCA 

3. ARM 17.8.708, as proposed to be repealed, may be found 
on page 17-440 of the Administrative Rules of Montana. 
AUTH: 75-2-111 and 75-2-204, MCA; IMP: 75-2-204 and 75-2-211, 
MCA 

4. The Board is proposing to add a new subsection ARM 
17.8.705(1) (q) to clarify that an air quality preconstruction 
permit is not required for routine maintenance, routine repair, 
or routine equipment replacement. This amendment is necessary 
to clarify that these activities do not constitute actions 
requiring a permit under Section 75-2-211, MCA, or ARM 17.8.705. 

The Board is proposing to repeal ARM 17.8.708 and add the 
provisions of that rule, along with the provisions of ARM 
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17.8.733(1) (c), to ARM 17.8.705. These changes would place all 
of the requirements applicable to de minimis changes in one 
rule. Presently, these provisions are included in three 
separate rules. Combining the requirements in one rule is 
necessary to ensure that regulated entities have proper notice 
of the requirements and to ensure that all readers are aware of, 
and can understand, the requirements. 

The Board is proposing to amend ARM 17.8.733(1) (b) to 
reference the de minimis requirements of ARM 17.8.705. This is 
necessary to avoid inconsistency between the two rules. 

The Board is proposing to add a new subsection ARM 
17.8. 705 ( 1) (r) (E) clarifying that only federally enforceable 
emission reductions obtained through offsetting may be 
considered when determining whether a change at a facility 
increases emissions by no more than 15 tons per year. This 
amendment is necessary to ensure that facilities do not violate 
federal or state requirements that are based on certain levels 
of potential emissions. 

The Board is proposing to revise the current requirement of 
annual notice to the Department of de minimis changes to notice 
within 10 days prior to start-up or use of the proposed change, 
or as soon as reasonably practicable, when a change results from 
an unanticipated circumstance. This amendment is necessary to 
allow the Department to timely update permits, provide 
compliance assistance, and gather information for the 
Department' a database. The Board is proposing to exclude 
addition, modification or replacement of certain minor emission 
sources, such as pumps, valves and flanges, from the notice 
requirement. Notice of such minor activities, which do not 
significantly affect air quality, would be unnecessary. The 
Board is proposing to specify the information that must be 
included in a notice of a de minimis change. These amendments 
are necessary to ensure that the Department has sufficient 
information to determine whether a change meets the requirements 
of a de minimis change and to allow the Department to make any 
necessary permit modifications. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed rules either in writing or 
orally at the hearing. Written data, views.or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana, 59620·0901, no later than April 2, 
1999. To be guaranteed consideration, the comments must be 
postmarked on or before that date. 

6. Jim Wheelis, Board Attorney, has been appointed to 
preside over and conduct the hearing. 

Reviewed by: 

David Rysoff 
David Rusoff, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

By: Joe Gerbase 
JOE GERBASE, Chairperson 

Certified to the Secretary of State January 29, 1999. 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of proposed 
adoption of rules I through 
XI as they relate to chronic 
wasting disease 

NOTICE OF PUBLIC 
HEARING 

TO: ALL INTERESTED PERSONS: 

1. On March 12, 1999, at 7:00p.m. the department of 
livestock will hold a public hearing in the Scott Hart 
Auditorium located in the Scott Hart Building at 301 N. 
Roberts St., in Helena, Montana to consider the adoption of 
new rules I through XI. These rules are proposed for adoption 
because the emergency rules imposed at page 3115 of the 1998 
Montana Administrative Register, Issue No. 22, are due to 
expire. 

2. The proposed new rules provide as follows: 

NEW RULE I DEFINITIONS In this subchapter, the 
following terms have the meanings or interpretations indicated 
below and must be used in conjunction with and supplemental to 
those definitions contained in 87-4-406, MCA, ARM 32.4.101, 
and any subsequent department rule or order. 

(1) "Animal" means a cervid. 
(2) "Cervigae or cervid" means all members of the 

Cervidae family including deer, elk, moose, caribou, reindeer 
and related species and hybrids thereof. Cervidae includes 
wild cervids, those animals on game farms, and those animals 
owned by zoos and other public or private captive facilities 
not licensed as game farms. 

(3) "Chronic wasting disease" or "CWD" means a 
transmissible spongiform encephalopathy of cervids. 

(4) "CWO affected cervid" or "affected animal" means a 
cervid diagnosed with CWO based on laboratory procedures. 

(5) "CWO affected cervid herd" or "affected herd" means 
a cervid herd from which any cervid has been diagnosed with 
CWO. 

(6) "CWD exposed cervid" or "exposed animal" means a 
cervid that is from an affected herd or for which 
epidemiological investigation indicates contact with CWO 
affected cervids or contact with cervids from a CWO affected 
herd. 

(7) "CWO exposed cervid herd" or "exposed herd" means 
cervids that are an affected herd or for which epidemiological 
investigation indicates contact with CWO affected cervids or 
contact with cervids from a CWO affected herd. 

(B) "CWO monitored cervid herd" means a herd of game 
farm cervids that has complied with the CWO surveillance 
requirements outlined in NEW RULE II. 
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(9) "CWD monitored herd status" means a designation made 
by the department that indicates the number of years a game 
farm cervid herd has complied with CWO surveillance criteria. 

(10) •cwn test eligible cervids" means cervids, excluding 
wild cervids, 16 months of age or greater that die for any 
reason. 

(11) "CWD trace herd" or "trace herd" is a cervid herd 
where an affected animal resided within 36 months prior to its 
death, or any cervid herd which received animals from a CWO 
affected or exposed herd within 36 months of the death of a 
CWD affected animal. 

(12) "Epidemiological investigation" means the scientific 
investigation conducted to determine the specific cause and 
source of a disease outbreak and to determine the population 
affected or exposed to the disease. 

(13) "Exporting herd" means a herd of cervids in another 
state or province from which a Montana importation permit is 
requested to allow the shipment of cervids into Montana. 

(14) "Herd of origin" means the herd into which an animal 
is born. 

(15) "Herd plan" means a written herd management plan 
that is designed by the herd owner and the state veterinarian 
in which each participant agrees to undertake actions 
specified in the herd plan to prevent, control or eradicate 
chronic wasting disease from an affected, exposed or trace 
herd while reducing human or wildlife exposure to the disease. 
The herd plan will include, but is not limited to, the 
appropriate herd test or surveillance frequencies, tests to be 
employed, and any additional disease or herd management 
practices deemed necessary to prevent, control, or eradicate a 
disease from the herd in an efficient and effective manner. 

(16) "High-risk animal" means a cervid that may have been 
exposed to chronic wasting disease. The state veterinarian 
will determine which animals within a herd are high-risk 
animals. 

(17) "Hold order" means a restriction placed on an 
identified population of animals prohibiting their movement 
from the premise, a portion of a premise or contact with other 
animals on the premise. 

AUTH: 81-2-103, MCA 
IMP: 81-2-103, MCA 

NEW RULE II REQUIREMENTS FOR MANDATORY SURYEILLANCE OF 
MONTANA GAME FARM CERVIPAE FOR CHRONIC WASTING DISEASE 

(1) The licensee must present his entire herd annually 
for inspection by a designated agent of the department. The 
department will verify each game farm animal's identification 
and the game farm animal inventory must reconcile with the 
department's records. 

(2) The licensee must report all game farm animal deaths 
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to the department (Helena office) within 1 day of the 
discovery of death as required by 87-4-415, MCA. 

(3) Upon the discovery of dead cervids, the licensee 
must immediately request an inspection of the game farm animal 
as required by ARM 32.4.301. At the time of the inspection of 
the dead animal, the alternative livestock veterinarian shall 
remove the currently required tissue samples and/or specimens 
and submit them to a department approved laboratory for 
testing for chronic wasting disease (CWO) . 

(a) Tissue samples and/or specimens must be submitted 
from all CWO test eligible game farm cervids unless a waiver 
to tissue sample and/or specimen submission has been granted 
by the state veterinarian in accordance to (3) (b). 

(b) The state veterinarian may, at his discretion, 
grant a waiver to tissue sample and/or specimen submission 
from game farm cervids if the following conditions are met: 

(i) The licensee's herd is of CWO monitored herd status 
level I or greater (or the equivalent thereof), as required by 
NEW RULE III, and the animal has not had contact with animals 
of lesser status. 

(ii) The animal for which a waiver is requested must 
have resided on the licensee's game farm for 12 months or have 
resided in the herd from which it is transported for a period 
of 12 months. 

(iii) The licensee must be in compliance with all 
requirements of Title 87, chapter 4, part 4, MCA and rules 
promulgated pursuant to this part. 

(iv) The licensed game farm must have no documented 
cases of ingress of wild cervids or egress of game farm 
animals within the 18-month period immediately preceding the 
request for a waiver. 

(c) The state veterinarian may grant a waiver with 
stipulations that may include, but is not limited to, 
additional whole herd inspections. A waiver from CWO 
surveillance does not exempt the licensee from any other 
requirements for inspection or testing of game farm animals. 

(d) The state veterinarian may not grant a waiver to the 
mandatory surveillance required in this rule for an entire 
herd or for a cervid from a herd that has been identified as a 
CWO affected, exposed or trace herd. 

(e) The licensee is responsible for all costs incurred 
for the examination of game farm cervids, the inspection 
services, the collection and submission of tissue sample 
and/or specimens, and the laboratory diagnostic costs. 

(4) Failure to comply with the requirements of this 
rule may result in the following: 

(a) The monitored status of the herd may be reduced to 
"monitored, status unknown." 

(b) The cervid herd may be placed under a hold order for 
46 months. 

(c) The department may consider failure to comply with 
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this rule as a violation of 87-4-427, MCA. 
(5) Any person having knowledge that a game farm cervid 

has been diagnosed as affected with CWD or exposed to CWD must 
report that knowledge to the department as required by ARM 
32.4.1001. 

AUTH: 81-2-103, MCA 
IMP: 81-2,103, MCA 

NEW RULE III GAME FARM MONITORED HERD STATUS FOR CHRONIC 
WASTING DISEASE (1) The game farm cervid herd shall be 
assigned a monitored herd status by the department at the 
conclusion of each year of mandatory CWO surveillance as 
follows: 

(a) "CWD monitored, status unknown" is the status of a 
herd prior to completion of the initial year of surveillance 
or the status of a herd that fails to meet the mandatory 
surveillance requirements in NEW RULE II. 

(b) The "CWO monitored herd status," levels I through v 
are designations that correspond with the number of years of 
completed surveillance with no confirmation of CWD in the 
herd. 

(i) Level I is the status of a herd after completion of 
one year of required surveillance. 

(ii) Level II is the status of a herd after completion 
of two years of required surveillance. 

(iii) Level III is the status of a herd after completion 
of three years of required surveillance. 

(iv) Level IV is the status of a herd after completion 
of four years of required surveillance. 

(v) Level V is the status of a herd after completion of 
five or more years of required surveillance. 

(c) "CWO monitored, status pending" is the status of a 
herd that has been identified as a CWO affected, exposed, or 
trace herd. 

AUTH: 81-2-103, MCA 
IMP: 81-2-103, MCA 

NEW RULE IV CHANGES IN MONITORED HERD STATUS FOLLOWING 
CERVID ADDITIONS TO A GAM~ FARM HERD (1) Additions to a 
cervid herd (interstate and intrastate) may alter the 
monitored herd status of the recipient herd as follows: 

(a) If the added cervid is from a CWO monitored herd 
status equal to or greater than the recipient herd, the CWO 
monitored herd status of the recipient herd will remain the 
same. 

(b) If the added cervid is from a herd with a CWO 
monitored herd status less than the recipient herd, the CWO 
monitored herd status of the recipient herd will be reduced to 
the status of the lowest status cervid added. 
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(c) A newly assembled herd, on premises where CWO has 
never been diagnosed, retains the CWO monitored herd status of 
the cervids purchased. If cervids are from different 
monitored status herds, the newly assembled herd has the CWD 
monitored herd status of the lowest status animal. 

AUTH: 81-2-103, MCA 
IMP: 81-2-103, MCA 

NEW RULE V IMPORT REQUIREMENTS FOR CERVIDS (1) All 
imported cervids, including wild cervids, game farm and 
publicly or privately owned captive animals, must meet the 
import requirements of ARM Title 32, chapter 3, subchapter 2, 
Title 81, chapter 2, part 7, MCA, ARM 32.4.601, and any other 
rules or orders issued by the department under the authority 
of 81-2-103, MCA. 

(2) The department may allow importation of cervids from 
other states or provinces if the following criteria are met: 

(a) The animal has sufficient identification to enhance 
trace back capabilities, 

(b) The animal has resided in the exporting herd for a 
minimum of 12 months immediately prior to importation or a 
satisfactory, complete animal movement history from herd of 
origin is provided to the department prior to importation into 
Montana. 

(c) The exporting herd has participated in a CWO 
surveillance program that meets the department's requirements 
for a minimum of 12 months prior to importation into Montana. 

(3) The state veterinarian may deny importation from 
states that do not meet the following requirements: 

(a) the state of origin must have the legal means of 
control and/or disposition of CWD affected, exposed or trace 
herds; 

(b) the state of origin must have the power and 
authority to quarantine CWO affected, exposed or trace herds; 
and 

(c) if CWO has been confirmed in any herds within the 
state of origin, the state veterinarian of that state must 
have completed an epidemiological investigation and identified 
all CWO affected, exposed or trace herds. 

(4) Documentation fulfilling the requirements of (1), (2) 
and (3) must be provided to the department at the time of 
application for an import permit. 

AUTH: 81-2-707, MCA 
IMP: 81-2-707, MCA 

NEW RULE VI DIAGNOSTIC PROCEDURES FOR cwD (1) Tests 
for CWO must be conducted at a department approved laboratory. 

(2) The tissue samples and/or specimens required under 
NEW RULE II shall be determined by the state veterinarian. 
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(3) The state veterinarian may approve new technology 
and test protocols for the detection of CWO as they are 
validated. 

AUTH: 81-2-103, MCA 
IMP: 81-2-103, MCA 

NEW RULE VII MANAGEMENT OF GAME FARM CERVID HEROS 
IDENTIFIEO AS cwp TRACE HEROS (1) The requirements for the 
disposition of game farm cervid CWO trace herds is as follows: 

(a) The licensee must comply with CWO surveillance of 
the herd as outlined in NEW RULE II. 

(b) The licensee shall present the entire herd for 
inspection and inventory within 30 days of notification by the 
state veterinarian. 

(c) The state veterinarian or his designee shall 
complete an epidemiological investigation of the herd. 

(d) The state veterinarian shall identify high-risk 
animals within the herd. 

(i) The entire herd shall be placed under a hold order 
and shall be restricted from movement from the premise for a 
period of 12 months from the date of death of the CWO affected 
cervid traced to the herd. 

(ii) The high-risk animals may be placed under an 
extended hold order or quarantine for a period of 48 months. 

(iii) High-risk animals shall be restricted from contact 
with other animals in the herd. 

(iv) The licensee may sacrifice all high-risk animals 
and submit tissue samples and/or specimens from each CWD test 
eligible animal in accordance to NEW RULE II. If all high­
risk animals are sacrificed and no CWD positive animal is 
identified, the hold order on the remaining animals will be 
reviewed for release. 

(e) The licensee shall meet with the state veterinarian 
and develop a herd plan within 30 days of the herd inventory 
and inspection date as required under ( 1) (b) . 

(f) The CWO monitored herd status will be designated as 
"CWO monitored, status pending" until the hold order is 
released. 

AUTH: 81-2-103, MCA 
IMP: 81-2-103, MCA 

NEW RULE VIII MANAGEMENT OF GAME FARM CERVIP HERPS WITH 
AT LEAST QNE ANIMAL PIAGNQSEP WITH CWO AND WITH LOW 
PROBABILITY OF CWO TBANSMISSION (1) Disposition of cervid 
herds identified to have had a CWO affected animal, but with 
the low probability of CWO transmission within the herd is as 
follows: 

(a) The licensee must comply with CWO surveillance of 
the herd as outlined in NEW RULE II. 
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(bl The licensee shall present the entire herd for 
inspection and inventory within 10 days of notification by the 
state veterinarian. 

(c) The state veterinarian or his designee shall 
complete an epidemiological investigation of the herd. 

(d) The state veterinarian shall identify high-risk 
animals within the herd. 

(il The entire herd shall be placed under quarantine 
and shall be restricted from movement from the premise for a 
period of 12 months from the date of death of the CWD affected 
cervid. 

(iil High-risk animals shall be restricted from contact 
with other animals in the herd. 

(iii) After the 12-month quarantine period, high-risk 
animals shall placed under a hold order for an additional 
period of 36 months. 

(iv) The licensee may sacrifice all high-risk animals 
and submit tissue samples and/or specimens from each CWD test 
eligible animal in accordance to NEW RULE II. If all high­
risk animals are sacrificed and no CWD positive animal is 
identified, the restrictions placed on the remaining animals 
will be reviewed for release. 

(el The licensee shall meet with the state veterinarian 
and develop a herd plan within 30 days of the herd inventory 
and inspection date as required under (1) (bl. 

(f) The monitored herd status will be designated as 
"monitored, status pending" until the hold order is released. 

AUTH: 81-2-103, MCA 
IMP: 81-2-103, MCA 

NEW RULE IX MANAGEMENT OF GAME FARM CERVID HERDS WITH AT 
LEAST ONE ANIMAL DIAGNOSED WITH cwD AND WITH THE PROBABILITY 
OF cwD TRANSMISSION (1) Disposition of cervid herds with a 
CWD confirmed diagnosis and the probability of CWD 
transmission within the herd is as follows: 

(a) The licensee must comply with CWD surveillance of 
the herd as outlined in NEW RULE II. 

(b) The licensee shall present the entire herd for 
inspection and inventory within 10 days of notification of the 
state veterinarian. 

(c) The state veterinarian shall complete an 
epidemiological investigation of the herd. 

(d) The state veterinarian shall identify high-risk 
animals within the herd. 

(i) The entire herd shall be placed under a quarantine 
for a period of 36 months from the date of death of the last 
CWD affected animal. 

(ii) High-risk animals shall be restricted from contact 
with other animals in the herd. 

(iii) After the 36-month quarantine period, the high-risk 
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animals may be placed under a hold order for an additional 12 
months. 

(iv) The licensee may sacrifice all high-risk animals 
and submit tissue samples and/or specimens from each CWD test 
eligible animal in accordance to NEW RULE II. If all high­
risk animals are sacrificed and no CWD positive animal is 
identified, the herd will remain under quarantine for 3 years 
from the last diagnosed case. 

(e) The licensee shall meet with the state veterinarian 
and develop a herd plan within 15 days of the herd inventory 
and inspection date as required under (1) (b). 

(f) The herd will be designated as "monitored, herd 
status pending." 

AUTH: 81-2-103, MCA 
IMP: 81-2-103, MCA 

NEW RULE X ENHANCEMENT OF T&ACE BACK AND OBSERVATION 
CAPABILITIES (1) All high-risk animals shall be identified 
with a unique, easily read identification tag provided by the 
department. This identification may be in addition to the 
game farm identification required in 87-4-414, MCA and 
subsequent rules. 

(2) The state veterinarian may require a unique, 
individual tattoo to be placed on high-risk or quarantined 
animals, in addition to the herd tattoo required in 87-4-414, 
MCA and ARM 32.4.201. 

AUTH: 81-2-103, MCA 
IMP: 81-2-103, HCA 

NEW RULE XI REQUIREMENTS FOR CAPTIVE CERVIPAE. OWNED BY 
OR IN THE POSSESSION OF ZQQS. INDIVIDUALS OR OTHER PUBLIC 
FACILITIES NOT LICENSED AS GAME FARMS (1) The owner or 
manager of a public or privately owned zoo or confinement 
facility not licensed as a game farm must comply with the 
requirements of NEW RULE II and NEW RULE V. 

AUTH: 81-2-707, MCA 
IMP: 81-2-707, MCA 

3. Adoption of the new rules is necessary for the 
purpose of allowing the department of livestock the perceived 
need for flexibility in dealing with a disease scenario 
involving chronic wasting disease. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed new rules orally or in 
writing, at the hearing. Written data, views or arguments may 
also be submitted to the Department of Livestock, 301 N. 
Roberts St. - Room 307, PO Box 202001, Helena, MT 59620-2001. 
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Any comments m~st be received no later than March 13, 1999. 

5. The two-bill sponsor notice req~irements of section 
2-4-302, MCA, do not apply. 

6. The board of livestock maintains a list of 
interested persons who wish to receive notices of r~le making 
actions proposed by this department. Persons who wish to have 
their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices. such written request may be mailed or 
delivered to the Department of Livestock, 301 N. Roberts St. -
Room 307, PO Box 202001, Helena, MT 59620-2001, or faxed to 
the office at (406)444-1929. 

By: ~~ 
Mar 
Bo d of Livestock 
Department of Livestock 

By:~~ Lon itc ell, Rule Rev1ewer 

Officer 

Livestock Chief Legal Counsel 

Certified to the Secretary of State January 29, 1999. 

MAR Notice No. 32-3-143 3-2/11/99 



-274-

BEFORE THE DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to renewal 
dates 

NOTICE OF AMENDMENT OF ARM 
8.2.208 RENEWAL DATES 

TO: All Interested Persons: 
1. On December 3, 1998, the Department of Commerce 

published a notice of proposed amendment of the above-stated 
rule at page 3178, 1998 Montana Administrative Register, issue 
number 23. 

2. The Department has amended the rule exactly as 
proposed. 

3. No comments or testimony were received. 

DEPARTMENT OF COMMERCE 

BY: ~~-7?~ 
ANNIE~OS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, January 29, 1999. 

Montana Administrative Register 3-2/11/99 



-275-

BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of a rule pertaining to graduate) 

NOTICE OF AMENDMENT OF ARM 
8.28.403A GRADUATE TRAINING 
REQUIREMENTS FOR FOREIGN 
MEDICAL GRADUATES 

training requirements for ) 
foreign medical graduates ) 

TO: All Interested Persons: 
1. On October 22, 1998, the Board of Medical Examiners 

published a notice of public hearing on the proposed amendment 
of the above-stated rule at page 2786, 1998 Montana 
Administrative Register, issue number 20. The hearing was held 
on November 12, 1998, in Helena, Montana. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF MEDICAL EXAMINERS 
LAWRENCE R. McEVOY, MD, PRESIDENT 

BY: ~ fM. 75cuiN 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, January 29, 1999. 

3-2/11/99 Montana Administrative Register 



-276-

BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule pertaining to 
curriculum approval for 
applicants for acupuncture 
license 

NOTICE OF ADOPTION OF NEW 
RULE I (8.28.511) 
CURRICULUM APPROVAL 

TO: All Interested Persons: 
1. On November 5, 1998, the Board of Medical Examiners 

published a notice of public hearing on the proposed adoption 
of the above-stated rule at page 2936, 1998 Montana 
Administrative Register, issue number 21. The hearing was held 
on January 22, 1999, in Helena, Montana. 

2. The Board has adopted the rule exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO. 1· Several comments were received in support 
of the new rule. 

RESPONSE· The Board acknowledged receipt of the comments. 

BOARD OF MEDICAL EXAMINERS 
LAWRENCE R. McEVOY, MD, PRESIDENT 

BY: ~M·S~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, January 29, 1999. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of rules pertaining to defini- ) 
tiona, unprofessional conduct ) 
and the adoption of a new rule ) 
pertaining to NCCPA certification) 

NOTICE OF AMENDMENT OF 
8.28.1501 DEFINITIONS, 
8.28.1522 UNPROFESSIONAL 
CONDUCT AND THE ADOPTION 
OF NEW RULE I (8.28.1523) 
MAINTAINING NCCPA 
CERTIFICATION 

) 
) 

TO: All Interested Persons: 
1. On October 22, 1998, the Board of Medical Examiners 

published a notice of public hearing on the proposed amendment 
and adoption of the above-stated rules at page 2783, 1998 Montana 
Administrative Register, issue number 20. The public hearing 
was held on November 12, 1998, in Helena, Montana. 

2. The Board has amended ARM 8.28.1501 and 8.28.1522, and 
adopted new rule I (8.28.1523) exactly as proposed. ARM 
8.28.1505 was not amended as proposed because the Board has 
determined that the amendment may be in conflict with CI-75 
passed by a vote of the people of Montana on November 3, 1998. 

BOARD OF MEDICAL EXAMINERS 
LAWRENCE R. McEVOY, MD, PRESIDENT 

BY: a; fh-2~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, January 29, 1999. 
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BEFORE THE BOARD OF SANITARIANS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to examin­
ations and sanitarian-in­
training 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF ARM 
8.60.410A EXAMINATION AND 
8.60.415 SANITARIAN-IN­
TRAINING 

1. On November 5, 1998, the Board of Sanitarians 
published a notice of proposed amendment of the above-stated 
rules at page 2939, 1998 Montana Administrative Register, issue 
number 21. 

2. The Board has amended the rules exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NQ 1: Commentor recommended a maximum number of 
four attempts to pass the examination to ensure that the 
sanitarian-in-training (SIT) passes the examination based upon 
skill rather than test familiarization. 

RESPONSE· The Board agrees with the concept of limiting 
the number of examinations and that the current rule will meet 
that objective. As a practical matter, it would be impossible 
to take the sanitarian licensing examination more than four 
times a year. There is a one month period following 
application in which the examination is ordered and an 
examination time is set and, after the examination, a two-month 
waiting period for results totaling a three-month examination 
cycle. The maximum number of examination cycles in a one-year 
period is four. 

COMMENT NO 2: Commentor suggested that the board allow a 
six-month extension afterward in which the SIT could take the 
examination at the end. 

RESPONSE: The Board rejects this comment. The comment, 
if adopted, would result in an lB-month exemption period. The 
Board is not willing to extend the period at this time. 

ANNIE M. BARTOS, Jl.ULE REVIEWER 

Certified to the Secretary of State, January 29, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 
17.8.321, regarding 
opacity limits and other 
requirements for kraft 
pulp mills 

NOTICE OF AMENDMENT 

(AIR QUALITY) 

TO: All Interested Persons 

1. On September 10, 1998, the Board of 
Review published notice of public hearing on 
amendment outlined above at page 2398 of the 
Administrative Register, Issue No. 17. 

Environmental 
the proposed 
19 98 Montana 

2. Three alternative amendments to the rule have been 
proposed. The three alternatives represent the proposed 
approach of Stone Container Corporation (ALTERNATIVE I), 
Missoula County (ALTERNATIVE II), and the Department of 
Environmental Quality (ALTERNATIVE III) . 

On October 9, 1998, the Board conducted a public hearing in 
Missoula for the purpose of receiving public comment. A 
transcript of the hearing was taken and it is included in the 
Board file on this matter. Substantial public input was 
received in the form of written comments and documentation 
submitted prior to, during, and after the public hearing, as 
well as oral comments submitted during the public hearing. 

3. After consideration of the comments received, the 
Board has amended 17.8.321 with the changes identified below. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

17.8.321 KRAFT PULP MILLS (1) through (8) Remain the 
same. 

(9) No person may cause or authorize to be discharged into 
the outdoor atmosphere, from any recovery furnace installed 
after November 23, 1968, emissions that exhibit ~ AQ1 opacity 
or greater averaged over 6 consecutive minutes for more than 6% 
of the 6-minute time periods during which a source is operating 
within any calendar quarter. Pel!' reeewery £t~l!'Haeea, thie 
e~aeity limitatief! et~perseaes art; ether epaeit; limitatiefl 
eef!tairtea if! this ehaptel!', irtelt~airt~ .~~~ 11.8.384 aHa 11.8.348. 

(10) No person may cause or authorize to be discharged into 
the outdoor atmosphere, from any recovery furnace installed 
after September 4, 1976. emissions that exhibit 20% opacity or 
gr~ater averaged over 6 consecutive minutes for more than 3% of 
the 6-minute time periods during which a source is operating 
within any calendar quarter. 

ll1) For the purposes of this rule, excess opacity 
emissions means any 6-minute average opacity of 35% or greater 
for any recovery furnace installed on or before November 23, 
1968, and 20% or greater for any recovery furnace installed 
after November 23, 1968. 

(12) No person may cause or authorize to be discharged into 
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the outdoor atmosphere. from any recovery furnace subiect to (9) 
or (10), emissions that exhibit 20% opacity or greater averaged 
over a 24-hour period, starting at 5 a.m. each calendar day. 

( 13) During any period of excess opacity emissions, any 
person subiect to (8). (9). or (10} must operate the recovery 
furnaces and associated control equipment in accordance with 
good air pollution control practices for minimizing emissions, 
~ ll1l Any person subject to (B)~ er (9), or (10) of 

this rule shall install, calibrate, maintain, and operate a 
continuous opacity monitoring system (COMS) to monitor and 
record the opacity of emissions discharged into the atmosphere 
from any recovery furnace subject to this rule. ~ ~ COMS 
shall ~ be installed. calibrated, maintained. and operated 
in compliance with the requirements of 40 CFR Part 60.13 and 
Appendix B thereto. performance specification 1. In addition, 
the COMS shall comply with any other requirements of 40 CFR Part 
§_Q regarding the installation, calibration, maintenance, and 
operation of COMS for kraft pulp mill recovery furnaces and any 
other applicable requirement in this chapter regarding the 
installation, calibration, maintenance, and operation of COMS. 

+rH- J..l.2.l. COMS will be the primary measure of compliance 
with the opacity limits specified in (B)~ er (9). and (10) of 
this rule, except that the de~BrEfflcfiE me~ ~ee another 
e~~repriaee methea ef aeeerminin~ esmplianee, as epeeiried in 
tfie llefiEBna se~ree tese preteeol afla ~l'eeea~!ee man~al, 
ineltlaifl~ efie eeee metfioa contained in 40 CFR Part 60, appendix 
A, method 9, may be used as a measure of compliance when ~ 
department fias there is reason to believe that COMS data is not 
accurate or when COMS data is unavailable. 

-tnl+ .ll2l Any person subject to ~ .llil of this rule 
shall report every time period of excess opacity emissions from 
any recovery furnace, as determined by the COMS or other 
compliance determination method as provided for in (15), and 
shall report every time period when the COMS was not 
operational. For tfie p~r(!losee o€ tfiie report:, CJfeeee emiesiene 
means any 6 minMee aoerage epaeit:} ef 35\ er greater fer aft} 
reeevec) fMrnaee inst:alled en er hefere Neoemher 23, 19GB, or 
39'• er -, .. eater fer BH) reeeoery ftlrnaee ineeallea eH:er Pleoe"'eer 
23, 1968. These reports must be submitted on forms provided by 
the department and must be made in compliance with department 
procedures and applicable requirements for submittal of excess 
emissions reports. These reports must be submitted to the 
department quarterly, within 30 days after the end of each 
calendar quarter. 
AUTH: 75-2-111 and 75-2-203, MCA; IMP: 75-2-203, MCA 

4. The Board received the following comments; Board 
responses follow: 

COMMENT #1: Numerous commentors are disappointed that a 10% 
opacity standard is not one of the alternatives before the 
Board. These commentors, including several environmental 
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groups, support adoption of a 10% opacity standard for the #4 
recovery furnace. On the last day of the comment period a 
petition was filed by Cold Mountain, Cold Rivers, Native Forest 
Network, and Montana Cheer, that presented a fourth alternative 
for the Board to consider: 10% opacity limit for the #4 
recovery furnace, and 20% opacity limit for the #3 and #5 
recovery furnaces and new recovery furnaces. According to 
petitioners, this alternative is supported by over 11,000 local 
citizens, 200 area businesses and 17 statewide citizen groups. 

RESPONSE: The Board has separately addressed the petition filed 
by Cold Mountain, Cold Rivers, Native Forest Network, and 
Montana Cheer, and in an order dated December 15, 1998, has 
denied the petition. However, the petition was filed within the 
comment period, and the Board indicated that it will consider 
the petition and the proposal contained in the petition as a 
comment in this proceeding. 

The Board has previously determined it is inappropriate to 
expand this proceeding to include the suggested fourth 
alternative. Accordingly, the Board generally characterizes 
these comments as urging the Board to reject the three 
alternatives proposed in this proceeding because they do not 
adequately protect public health. These commentors believe the 
proposed fourth alternative represents the type of limits that 
are necessary to achieve this goal. Proponents of these limits 
acknowledge the limits would require the addition of control 
equipment to the #4 recovery furnace at the Stone Container 
corporation (Stone Container or Stone) facility, at a cost as 
high as $5 million dollars. 

For various reasons, the Board disagrees that a 10% opacity 
standard is necessary to protect public health and the 
environment. The National Ambient Air Quality Standards (NAAQS) 
for PM-10 are the health-based standards currently in effect, 
and they include a margin of safety in part to account for 
scientific uncertainty. As described by the EPA representative, 
the State Implementation Plan (SIP) is the means by which the 
NAAQS are protected. The SIP, and local control plans, include 
those restrictions found in rules and regulations, and air 
quality permits issued on a facility-specific basis. Department 
representatives pointed out the existing PM-10 control plan for 
Missoula establishes enforceable mass particulate emission 
limits for various sources, including the recovery furnaces at 
Stone Container, and that these limits were sufficient to 
demonstrate attainment with the NAAQS. 

The Board is cognizant that a more stringent opacity 
standard can further limit particulate emissions beyond those 
mass limits contained in the Stone air quality permit. Given 
the unique circumstances in Missoula (described below), this 
could offer further protection to public health and the 
environment beyond that assured by the NAAQS. However, and as 
discussed below, the future restrictions to be imposed for fine 
particulates and hazardous air pollutants are uncertain. 
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Further, the current control equipment on the recovery furnaces 
has tested 99.7% and 99.9+% collection efficiency for furnaces 
#4 and #5, respectively, and the recovery furnaces are 
relatively small contributors to current PM-10 ambient air 
levels in the designated Missoula nonattainment area. Although 
various commentors disagree on the actual contribution of PM-10 
from the recovery furnaces, the estimates vary from negligible 
(less than 1%) to 3%. Accordingly, the Board is reluctant at 
this time to pick any opacity limit that would require 
significant capital expenditures for new pollution control 
equipment. 

COMMENT #2: Many commentors suggest that the pending NAAQS 
for PM-2.5 should cause the Board to adopt the most stringent 
opacity limit. Some of these commentors point to a 1995-1996 
analysis by the Missoula City-County Health Department (MCCHD) 
that showed the recovery furnaces to contribute 7% of total 
PM-2. 5 emissions in the Missoula airshed. Similarly, other 
commentors focus on the fine particulates emitted by the 
recovery furnaces, and the propensity of these fine particulates 
to mix with other toxic substances. Several commentors advise 
erring on the side of stringency and requiring the most advanced 
current technology, since there is uncertainty surrounding the 
mechanisms by which pollution damages health. 

RESPONSE: As noted by several commentors, including 
representatives of the MCCHD and EPA, it will be a few years 
before sufficient data have been collected to assess tbe 
compliance status of the Missoula area in regard to the PM-2.5 
NAAQS. Although predict ions of compliance were offered by 
Stone's consultant, the Board does not believe it is appropriate 
to engage in speculation regarding the potential for attainment 
or nonattainment. 

The Board is sensitive to the effects of fine particulates 
on public health, particularly with regard to children, and the 
mixture of fine particulates with toxic substances. The Board's 
decision in this matter recognizes that the Missoula area has 
unique characteristics that can exacerbate air pollution. This 
concern is balanced against the regulatory uncertainty 
surrounding the PM-2.5 NAAQS and the regulation of hazardous air 
pollutants, Stone's relatively small contribution to current 
measured ambient levels, and the costs associated with requiring 
new control equipment. 

COMMENT #3: Approximately 15 commentors express concerns that 
a more stringent opacity standard would adversely affect Stone 
Container's contribution to the local economy or would compel 
Stone Container to lay off employees. Some commentors fear 
Stone Container might cease operations if more stringent 
standards are imposed. 

RESPONSE: The Board recognizes that environmental regulation Cilfl 
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have an economic impact. In this instance, and as described 
above, the Board does not believe it is appropriate to adopt an 
opacity standard that would require significant capital 
expenditures by Stone for new pollution control equipment. The 
opacity standard adopted by the Board is one which the Board 
believes is economically feasible and would not necessitate 
major capital investment. The amended rule may entail some 
minor operating changes, but the Board believes such changes 
would not significantly affect Stone's production costs, nor 
contribute to a corporate decision to cease operations or lay 
off employees. 

COMMENT #4: Approximately 4 commentors believe air quality in 
the Missoula valley is currently much cleaner than in the past. 
These commentors assert that Stone is accomplishing the goal of 
cleaning up its emissions without being subjected to a more 
stringent standard. 

RESPONSE: The Board does not believe the amended rule is a 
punitive measure, and points out that Stone has agreed to its 
adoption. The amended rule is an equipment -specific standard 
which, in its application to Stone, acknowledges the company's 
contribution to recent improvements in air quality, but 
recogni~es the unique needs of the Missoula airshed. 

COMMENT #5: Approximately 22 commentors express concerns 
regarding the adverse effects of air pollution on human health 
and the environment. Several testify to suffering illnesses 
they believed were linked to Stone's emissions, although many 
acknowledge the difficulty in establishing this connection, 
given the contribution of other sources. Others are concerned 
about visibility impairment during winter inversions. Many 
commentors emphatically urge the Board to avoid causing further 
degradation of air quality through the adoption of a less 
stringent rule. 

RESPONSE: The Board agrees that further degradation of existing 
air quality in the Missoula valley must be avoided, and that the 
Missoula airshed has unique qualities that can make compliance 
with health-based standards more complex. Protecting public 
health and the environment is of paramount importance to the 
Board. As discussed below, the selected opacity standards are 
an incremental improvement over the former standards and will 
provide a proportional benefit to air quality. 

COMMENT #6: Several commentors point out that other sources 
besides Stone Container are primarily responsible for 
particulate air quality problems in the Missoula valley. These 
commentors believe Stone Container's contribution is 
insignificant and that further tightening the opacity standard 
is without merit. In contrast, numerous other commentors 
question the equity of placing stringent air quality 
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restrictions on other sources, but not imposing strict standards 
upon Stone, the second largest stationary source of particulate 
in the valley. 

RESPONSE; While the Board acknowledges Stone Container's 
contribution to particulate levels in the designated Missoula 
nonattainment area may be small, it is not insignificant. The 
equity issue is important, and Stone must do its part to further 
the goal of improving air quality in the Missoula airshed, 
commensurate with the facility's quantified contribution to 
particulate levels. Accordingly, the Board is adopting stricter 
opacity standards, but standards that are achievable using 
existing control technology. Further, under the amended rule 
Stone is required to use good air pollution control practices 
which will further the overall goal of improving air quality. 
The Board believes this rule represents a fair and equitable 
solution that balances these concerns. 

COMMENT Jt7: Several commentors express their beliefs that 
exceedance allowances are inappropriate, and result in a 
substantial weakening of existing requirements in the State 
Implementation Plan (SIP) . A few commentors raise the concern 
that exceedance allowances could result in unlimited pollution. 
some commentors believe this could result in large mass 
particulate limit violations, and, possibly, violation of the 
NAAQS, with no enforcement recourse. Many of these commentors 
are also concerned about setting a precedent, which will then be 
sought by other sources. However, other commentors believe 
Stone Container will be unable to function without some kind of 
exceedance allowance. 

RESPONSE: The Board believes that, given the nature of the kraft 
recovery process, the variability inherent in operation of the 
kraft recovery furnaces, and Stone's efforts to minimize that 
variability, it is reasonable to provide for an exceedance 
allowance, while further tightening the opacity standards. EPA's 
adoption of an exceedance allowance in New Source Performance 
Standards (NSPS) confirms the acceptability of this regulatory 
tool. The Board views these particular circumstances as 
extremely narrow and limited. 

The Board does not agree that the exceedance allowance, as 
adopted in the final rule, will allow for conditions that could 
jeopardize compliance with the PM-10 NAAQS, or represents 
"backsliding" in the SIP. As noted above, the purpose of the 
SIP is to protect the NAAQS. As part of the Missoula control 
plan, Stone's air quality permit contains mass particulate 
emission limits for the recovery furnaces that are the basis for 
demonstrating attainment in the Missoula nonattainment area. 
These limits are not changed by the opacity standards, and are 
separately enforceable. 

The relationship between the opacity and mass particulate 
limits supports the Board's decision. Much of the concern 
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expressed seemed to focus on the ability of Stone to exceed its 
daily and monthly average mass particulate emission limits at 
the #4 recovery furnace. According to data supplied by the 
Department, holding the #4 recovery furnace to a daily opacity 
limit of 20\, as in the amended rule, will keep the mass 
emissions well below the daily ( 1253 lbs. /day) and monthly 
average (928 lbs./day) mass emission limits. Assuming a fairly 
constant correlation, this conclusion is also supported by the 
data provided by MCCHD. The Board believes that one practical 
effect of the daily cap will be to impose a measure of the 
operational restraint sought by MCCHD and other commentors (and 
reinforcing the requirement of good operating practices) . 

For the #5 recovery furnace, it is important to recognize 
that, under both the previous state rule (30\) and the current 
SIP allowable limit (NSPS at 35\, with 6% exceedance allowance), 
the mass particulate emission limits in the permit are more 
stringent. Even under the Department's original proposal (20% 
opacity with 1% exceedance allowance) this is the case. Under 
the amended rule, the opacity limit and the exceedance allowance 
have both been reduced from current and SIP (NSPS) limits, and 
further ratcheted down by the 20\ daily cap. Extrapolating from 
the MCCHD data shows the gap between particulates emitted under 
the daily opacity limit and the daily mass limit (and monthly 
average mass limit) is narrowed under the amended rule. Although 
the #5 recovery furnace seems to generally operate below these 
limits, such a narrowing will also have the effect of requiring 
some operational restraint and reinforcing good operating 
practices. 

New recovery furnaces will be subject to the same 
requirements as the #5 recovery furnace, a substantial reduction 
from the NSPS standards, which EPA has found appropriate for new 
sources of this type. At the same time, the retention of an 
exceedance allowance will help keep Stone, or any other 
owner/operator of a kraft recovery furnace, at par with 
competitors that are subject only to the NSPS requirements. 
Further, for such new sources the rule will not preclude further 
limits as may be necessary to comply with applicable health-based 
standards. 

COMMENT #8: Several commentors contend that Stone Container's 
#4 kraft recovery furnace requires a new precipitator and that 
only a very stringent rule will force the company to consider 
such an upgrade. Some of these commentors point to Stone's use 
of the malfunction rule, which they contend is inappropriate, 
and further illustrates the inadequacy of the precipitator. 
Other commentors disagree, saying the recovery furnace performs 
erratically because of black liquor composition, not because it 
needs a new precipitator, and that Stone is unable to afford 
such an upgrade in equipment at this time. 

RESPONSE; As noted above, the Board generally accepts Stone's 
explanation on the variability of the kraft recovery process. 
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The issue before the Board in this matter is not so much whether 
to force Stone to upgrade its current equipment, but whether the 
Board can adopt an opacity limit that will protect public health 
and the environment. As discussed above, the Board believes the 
amended rule meets this test. 

The Board expresses no opinion on the adequacy of the 
current precipitator on the #4 recovery furnace. There is no 
dispute that, if the Board were to adopt a limit such as that 
proposed by Cold Mountain, Cold Rivers, Stone would be required 
to significantly upgrade pollution control. However, and as 
discussed above, the Board does not believe such action is 
appropriate at this time. Similarly, the Board expresses no 
opinion on the issue of Stone's compliance with the malfunction 
rule. 

COMMENT #9: Some commentors indicate the current EPA proposal 
for hazardous air pollutants from kraft recovery furnaces (the 
proposed standard for Maximum Available Control Technology, or 
MACT) should serve as the basis for setting opacity limits on 
the recovery furnaces. Other commentors contend that the 
proposed MACT standard is inappropriate, but add that Stone is 
a significant source of toxic air pollutants, which would 
support the adoption of very stringent opacity limits. 

RESPONSE: The Board agrees with the EPA representative's 
suggestion that the proposed MACT standard is too tentative to 
be used in this proceeding. At this point, the Board is 
reluctant to place substantial restrictions on Stone because of 
its emissions of hazardous air pollutants. EPA is currently 
engaged in an in-depth review of these pollutants, and the need 
for restrictions on kraft recovery furnaces as part of its 
responsibilities under the federal Clean Air Act. As noted 
above, the Board believes the amended rule strikes the 
appropriate balance between the unique needs of the Missoula 
airshed and the uncertainty regarding ongoing regulatory efforts 
(among other considerations) . 

COMMENT #10: A few commentors object that any tightening of 
the opacity limits in a rUle applicable to kraft recovery 
furnaces cannot be adopted, as such rule would then be more 
stringent than comparable federal regulations or guidelines that 
address the same circumstances. 

RESPONSE: The Board acknowledges HB 521 (codified at Section 
75-2-207, MCA) prohibits adoption of state administrative rules 
which are more stringent than comparable federal regulations or 
guidelines that address the same circumstances, unless certain 
findings are made. 

The record in this rulemaking proceeding indicates that a 
portion of the amended rule may result in imposition of a more 
stringent state standard than the present comparable federal 
standard for opacity from kraft pulp mill recovery furnC~ces 
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constructed or modified after September 24, 1976. The federal 
new source performance standard (NSPS) opacity limit for such 
recovery furnaces is 35%, with a 6% exceedance allowance, The 
amended rule contains opacity standards that are more stringent 
for these sources. 

Considerable debate focused on whether or not the NSPS 
limit should be considered a "comparable federal regulation or 
guideline" for the #4 recovery furnace under HB 521. However, 
the Board concludes that it need not resolve the issue in this 
proceeding. 

There is general agreement that an HB 521 analysis is 
necessary for the #5 recovery furnace. Even if the Board were 
to conduct an HB 521 analysis for the #4 recovery furnace, the 
analysis conducted below for the #5 recovery furnace would 
generally be applicable. The only difference would be that a 
quantifiable reduction in particulate emissions can be 
demonstrated for the #4 recovery furnace between NSPS and the 
amended rule. 

The Board also rejects those comments urging the use of 
either the proposed federal MACT standards for kraft pulp mills, 
or the original opacity rules in the State Implementation Plan. 
The MACT standard is only a rule proposal, lacks the force of 
law, and is not a guideline since it may be changed and does not 
expressly direct compliance behavior in the interim. The SIP, 
as embodied in federal rule, is intended to reflect that mix of 
control measures that a state (in the first instance) determines 
are necessary to protect the NAAQS. In addition, state rules in 
the SIP are not nationally applicable, but may be enforced only 
in the state of origin. 

After deliberation, the Board concludes that the amended 
rule, which tightens opacity limits at the #5 recovery furnace 
and new recovery furnaces, protects the public health or 
environment, can mitigate harm to the public health or 
environment, and is achievable under current technology. 

For the #5 recovery furnace, and on its face, tightening an 
opacity limit from NSPS (35%/6% exceedance allowance) to 20%, 
and 3% exceedance allowance, represents a restriction on 
particulate emissions. (~, compare, Alternative I, Stone 
Container's Proposal, #4 Recovery at 35%/6%, to Alternative III. 
DEQ's Proposal, #4 Recovery at 20%/3%, from Stone Container's 
Allowable Emissions from Recovery Boilers Under Various Rule 
Options, attachment to testimony of Charles Homer). Imposition 
of the 20% daily cap further ratchets down daily emissions. 
(~, compare, Alternative III, DEQ's Proposal, #4 Recovery at 
20%/3%, to Current SIP Allowables, #4 Recovery at 20%). 
Extrapolating from the MCCHD and Department data shows the gap 
between particulates emitted under the daily opacity limit and 
the daily mass limit (and monthly average mass limit) is 
substantially narrowed under the amended rule (~, also, 
Additional Comments of MCCHD, October 15, 1998, Kraft Recovery 
Boiler Mass Emission Estimates Under Various Opacity Rules) . 
Such a narrowing will reinforce the requirement of good 
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operating practices. As described in testimony offered by the 
Department, such an effect will contribute to a reduction of 
particulate emissions under the mass emission limits. 
(transcript, pp. 150 through 151). In addition, and with 
respect to the #5 recovery furnace, substantially closing the 
gap between the opacity and mass emission limits will make the 
opacity limit a more viable tool for protecting the NAAQS 
(transcript, p. 150) . 

Absent a more stringent state rule, a new recovery furnace 
would be subject to the NSPS requirements (35%/6% exceedance) . 
As noted above for the #5 recovery furnace, on its face the 
amended rule will further limit particulate emissions. At this 
time, Stone Container is the only facility in the state with 
kraft recovery furnaces. Accordingly, the amended rule 
represents a substantial reduction in particulate emissions from 
a potential future source in a sensitive airshed. In addition, 
the Board agrees with the Department that imposing a stringent 
opacity standard (such as that in the amended rule) will 
minimize visible emissions (and particulates) by ensuring that 
a recovery furnace and associated control equipment is properly 
operated and maintained (transcript, p. 144). 

The sensitivity of the Missoula airshed was described in 
detail by several witnesses, including those from the MCCHD 
(transcript, pp. 102 through 105, 144, 116, 129 through 137, 
209, 211, 219, and 248). The unique geography, weather 
patterns, including steady periods of inversion with an 
accumulation of air pollutants, deteriorating visibility, and 
current and projected growth, all combine to create conditions 
which justify ongoing efforts to control sources of particulate 
emissions, including the second largest stationary source of 
particulates in the valley (~) 

Further, the mass of particulate is not the only factor 
influencing public health. Size and chemical content are also 
important. Particle size is important because very small 
particles can easily get past the body's defensive mechanisms 
and penetrate the lungs and small airways. Small particles can 
also serve as transport and delivery mechanisms for certain 
pollutants (Justification of Regulation Revisions, MCCHD, 
10/16/98, p. 3; transcript, pp. 104 through 105). The recent 
EPA MACT proposal for kraft recovery furnaces, while only a 
proposed standard at this point, contains a thorough review of 
the hazardous air pollutants emitted from these sources, and the 
associated health effects from these pollutants. In addition, 
particulate emissions also contribute to decreasing visibility 
(Justification of Regulation Revisions, MCCHD, 10/16/98, pp. 4 
through 5; transcript, p. 143). 

The Board determined in a 1995 rulemaking that restricting 
particulate emissions from the #5 kraft recovery furnace would 
protect the public health or environment and would mitigate harm 
to the public health or environment. In making this 
determination, the Board referred to a 1994 article from the 
Annual Review of Public Health entitled Acute RespiratQt~ 
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Effects of Particulate Air Emissions (also referenced in this 
record by the MCCHD Justification), other referenced studies, 
and the Board's experience in other proceedings (including the 
Billings S02 SIP) . While the Board recognizes that HB521 only 
requires it to find that the amended rule can mitigate harm, the 
Board incorporates this earlier finding into this decision. In 
the matter of the amendment of rules 16.8.1404, 16.8.1413 and 
16.8.1429. dealing with opacity requirements at kraft pulp 
~. dated July 31, 1995. 

The comments submitted by Stone Container demonstrate that 
the standard contained in the amended rule for the #5 recovery 
furnace and new recovery furnaces are achievable under current 
technology (Supplemental Comments of Stone Container, Ed Scott, 
pp. 1-3). 

Similarly, the comments submitted by Stone Container 
indicate the company would not be required to upgrade pollution 
control equipment or limit productivity for the #5 recovery 
furnace to meet the limits in the original DEQ proposal in this 
proceeding (20\/1% exceedance allowance) (Supplemental Comments 
of Stone Container, Ed Scott, p. 2). There is no information 
specifically addressing the costs associated with the specific 
requirements adopted by the Board (20%/3\ exceedance allowance, 
20\ daily cap), but the operational data provided by the various 
commentors to this proceeding strongly suggest that new control 
equipment would not be required. Since Stone has agreed to the 
amended rule and waived its rights to raise an HB 521 challenge, 
the Board believes the amended rule will not impose any 
significant costs or productivity restrictions. 

For new recovery furnaces, the amended rule will impose 
additional costs beyond those for recovery furnaces built in 
some other states (where those sources are subject only to NSPS 
opacity standards). However, no cost estimates were provided 
(Supplemental Comments of Stone Container, Ed Scott, p. 2). 

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW 

Devid Rusoff By: Joe Gerbase 
David Rusoff, Rule Reviewer JOE GERBASE, Chairperson 

Certified to the Secretary of State January 29, 1999. 
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BEFORE THE BOARD OF PARDONS AND PAROLE 
DEPARTMENT OF CORRECTIONS 

OF THE STATE OF MONTANA 

In the matter of the 
revision of ARM Title 20, 
Chapter 25, pertaining to the 
Board of Pardons and Parole 

TO: ALL INTERESTED PERSONS 

NOTICE OF REPEAL, AMENDMENT 
AND ADOPTION OF RULES 

ARM TITLE 20, CHAPTER 25 

1. On December 17, 1998, the Board of Pardons and 
Parole published a notice of proposed revision to its rules 
now published at pages 20-253 through 20-280 of the 
Administrative Rules of Montana at page 3248 of the 1998 
Montana Administrative Register, issue no. 24. 

2. The Board of Pardons and Parole has repealed the 
following rules as proposed: ARM 20.25.803, 20.25.1102, 
20.25.1102A, 20.25.1102B, 20.25.1103, and 20.25.1104. 

3. The Board of Pardons and Parole has amended the 
following rules as proposed: ARM 20.25.101, 20.25.201, 
20.25.301, 20.25.302, 20.25.302A, 20.25.303, 20.25.304, 
20.25.401, 20.25.501, 20.25.502, 20.25.504, 20.25.505, 
20.25.602, 20.25.701, 20.25.702, 20.25.704, 20.25.801, 
20.25.802, 20.25.901, 20.25.901A, 20.25.902 and 20.25.903. ARM 
20.25.703 was amended as proposed but with a minor editorial 
change. 

4. The Board of Pardons and Parole proposed a new 
definitions rule shown as 20.25.105 which is adopted as 
proposed but will be numbered 20.25.202. 

Execu 1ve D1rector Director 
Board of Pardons and Parole Department of Corrections 

Corrections 

Certified to the Secretary of State January 29, 1999 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules I through XXV and 
repeal of 17.82.101 through 
17.82.126 pertaining to 
standards for licensing of 
laboratories conducting 
analyses of public water 
supplies 

TO: All Interested Persons 

NOTICE OF ADOPTION AND 
REPEAL 

1. On November 19, 1998, the Department of Public Health 
and Human Services published notice of the proposed adoption and 
repeal of the above-stated rules at page 3080 of the 1998 
Montana Administrative Register, issue number 22. 

2. The Department has adopted the rules II (37.12.304), 
IV (37.12.312), V (37.12.310), VI (37.12.313), VIII (37.12.314), 
IX (37.12.315), X (37.12.316), XII (37.12.325), XV (37.12.330), 
XX (37.12.337), XXI (37.12.338), and XXV (37.12.342) and 
repealed rules 17.82.101 through 17.82.126 as proposed. 

3. The Department has adopted the following rules as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

[RULE II (37.12.301) DEFINITIONS For the purpose of this 
subchapter: 

(1) and (2) remain as proposed. 
(3) "Bachelor degree or equivalent" means a college degree 

with the equivalent of 30 semester hours in a s~eeifie 
eeieHtifie aieei~liHe biological or phvsical science program or 
at least ~ i years of experience in a specific related 
scientific discipline. 

(4) through (22) remain as proposed. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

[RULE !III (37.12.306) :bffiBNSYRE DHRNi'~p;l: ~TANDA~DSH 
INSPECIIONS AND TESTS REQUIRED FOR LICENSURE --- TR- Jura-io­
ef a ffiieroeiole~y or eRemieal lieeHse is 3 ;ears frem tHe date 
it is issued, uHlees termiHatea earlier. 

(2) through (2) (c) remain as proposed, but are renumbered 
(1) through (1) (c). 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 
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[RULE VII] (37.12.311) DURATION OF LICENSE (1) through 
(1) (b) remain as proposed. 

(c) The laboratory remits to the department the 
appropriate annHal lieeneHre application fee ana any ether fees 
al:le fll:ll"BHant to (RI:lle lJj . 

(2) through (2) (b) remain as proposed. 
(c) The laboratory remits to the department the 

appropriate annHal lieeneHre fee or fees aHe pHreHant to [RHle 
v+. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

[RULE XI] (37.12.324) REQUIRED NOTIFICATION OF 
CHANGES ( 1) Whenever a laboratory makes any change in 
personnel, equipment, or procedures that has a material effect 
on the analysis of analytes, the laboratory must notify the 
department of that fact within 30 days after making the change. 
A change in personnel is defined as the loss or replacement of 
the laboratory supervisor or a situation in which a trained and 
experienced analyst is no longer available to analyze a 
particular parameter for which licensure has been granted. 

(2) remains as proposed. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

[RULE XIII] (37.12.326) CHANGE IN LOCATION (1) through 
(1) (c) remain as proposed. 

(2) If, in view of the information received pursuant to 
(1) above, the department is satisfied that the laboratory can 
produce valid results at the new location, it shall issHe a 
eenaitional license for the lahoratsry place conditions on the 
laboratory license as specified in ARM 37.12.324. 

(3) through (6) remain as proposed. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

[RULE XIV] (37.12.327) ACCESS TO FACILITY AND 
RECORDS (1) A laboratory applying for a license and a licensed 
laboratory must allow department representatives access to the 
laboratory facility and public water supply records during 
laboratory operating hours to determine initial or continued 
compliance with this subchapter. 

(2) Whenever possible, inspections will be scheduled in 
advance so that they do not interfere with routine laboratory 
operations. However, whenever necessary to protect public 
health, unannounced inspections will be conducted. 

(3) If an unannounced inspection causes a business 
hardship or may result in harm to laboratory clients. the 
laboratory director will give the department notice of that fact 
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at the time of inspection and the department will make whatever 
accommodations may be made to alleviate the hardship or harm 
while still protecting public health. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

!RULE XVI] (37.12.320) PROFICIENCY TESTING (1) and (2) 
remain as proposed. 

(a) whenever reguired by the EPA. enroll and participate 
in a proficiency testing program approved by the environmental 
laboratory for each analyte or interdependent analyte group, or, 
for each analyte or interdependent analyte group for which 
proficiency testing is not available or required, the laboratory 
must establish, maintain, and document the accuracy and 
reliability of its procedures through a quality assurance plan; 

(b) participate in ffiOFe tfiaa eae at least two proficiency 
teatiR§' fJFO§'Faffi tests annually to be evaluated to obtain or 
maintain approval to analyze an analyte or interdependent 
analyte group; 

(2) (c) through (6) remain as proposed. 
(7) The laboratory must participate in an authorized 

proficiency testing program for at least 12 months before 
changing to another proficiency testing provider for the analyte 
or interdependent analyte group ana ffi~St Hotify the ae~artffieRt 

before efiaR§'iR§' eRrollffieRt in aR autfioriBee profieieRey teatiR§' 
prO§'Faffi, unless there are extenuating circumstances. 

(8) A laboratory must notify and have approval from the 
department before changing enrollment in an authorized 
proficiency testing program. and if the reason for changing 
providers is a result of extenuating circumstances. the 
laboratory must also delineate the reasons for the reguested 
change. 

~l2l The department hereby adopts and incorporates by 
reference the acceptance limits for regulated parameters in 
chapter IV of the EPA laboratory certification manual (EPA 815-
B-97-001, "Manual for the certification of Laboratories 
Analyzing Drinking Water", March, 1997), which contains the 
critical elements for chemistry that a laboratory must meet, 
including the acceptance limits required by the EPA for metals, 
inorganics, volatic organic compounds, and synthetic organics in 
drinking water samples. A copy of chapter IV may be obtained 
from the Department of Public Health and Human Services, 
Operations and Technology Division, Environmental Laboratory, 
1400 Broadway, Cogswell Building, P.O. Box 202951, Helena, 
Montana 59620-2951 [telephone: 406-444-3444) 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50 1-202 and 75-6-106, MCA 

[RULE XVII] (37 .12. 305) PROCEDURE FOR LICENSURE (1) 
through (6) remain as proposed. 
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(a) the department will send the laboratory written notice 
of that fact, the grounds for the decision, and the right to 
submit a plan of correction within 30 days after receipt of the 
notice for minor deficiencies and within 15 days after receipt 
of the notice for major deficiencies; 

(6) (b) through (7) remain as proposed. 
(B) A license expires on the expiration date listed on the 

license, unless revoked earlier. To avoid a lapse in licensure, 
a laboratory must submit, on a form provided by the department, 
a completed application for renewal and the required feee for 
licensure prior to the expiration of the license. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

[RULE XVII I] ( 3 7 . 12 . 33 3 ) APPROVAL TO CONDUCT ANALYSES ( 1) 
through (4) (d) remain as proposed. 

(e) documentation establishing the laboratory's method 
detection limit for~ each chemical analyte. 

( 5) through ( 6) (c) remain as proposed. 

AUTH: Sec. 50-1 202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

[RULE XIX] (37.12.336) QUALITY ASSURANCE (1) remains as 
proposed. 

(2) The quality assurance program must address the type 
and oal~me of testing activities the licensed laboratory 
undertakes and how quality assurance activities may change with 
changes in sample volumes. The quality assurance program must 
include a quality assurance plan and documentation of quality 
assurance activities. 

(3) through (5) remain as proposed. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

lRULE XXII] (37.12.345) CRITICAL ELEMENTS FOR CHEMISTRY 
LABORATORY LICENSURE (1) through (4) (a) remain as proposed. 

(b) if operating the following, have the training noted~ 
unless the department approves a specialized training course as 
a substitute: 

(b) (i) through (7) remain as proposed. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

[RULE XXIII) (37.12.346) 
MICROBIOLOGY LABORATORY LICENSURE 
proposed. 

CRITICAL 
(1) through 

ELEMENTS FOR 
( 5) remain as 

(a) the first sentence of paragraph 6.4 is amended ta say, 
replaced by the following: 
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"The time frem saH!flle eelleetien te initiatien ef analysis 
fer total eoliferms, fecal eeliferms, or B. eeli in ~rinkin~ 
~mter lfttlet net exeee~ 48 hottre The Total Coliform Rule (TCRl. 40 
CFR 141.2l(f)(3). and EPA's Manual for the Certification of 
Laboratories Analyzing Drinking Water. Fourth Edition. March 
1997. limit the time from sample collection to initiation of 
analysis to 30 hours. Public water systems (PWSs) must make 
every effort to meet the 30 hour holding time reguirement. 
Laboratories may continue to analyze samples that are up to 46 
hours old with the following two additional requirements: 

1. Laboratories must flag samples that are greater than 30 
and less than or equal to 46 hours old. 

2. Laboratories must continue to invalidate a total 
coliform negative sample that shows signs of heterotrophic 
interference (40 CFR 141.2l(cl (2)) regardless of the holding 
time. However. replacement samples may not exceed 30 hours.".,-_;_ 
and 

(5) (b) through (7) remain as proposed. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

[RULE XXIV) (37.12.341) REPORTING REQUIREMENTS (1) 
through (1) (b) remain as proposed. 

(c) If the membrane filter (14F) methe~ she·.m eentaminatien 
ef a SaH~f>le, the laaerateF) H\tlSt netify tfie Sl:l!'!llier imme~iately 
withettt kaitin§ fer the MF verifieatien, and, after MF 
verifieatien, the adjueteti eeuRte Hl»et ee reperte~ \:e the 
Stlflplier If a test shows a positive total coliform. fecal 
coliform, or E. coli result. a laboratory must immediately 
notify the supplier and within 24 hours notify the department of 
environemntal quality of that fact. A total coliform-positive 
result is based on a confirmed phase for the multiple tube 
fermentation technique and presence-absence (P-A) coliform test, 
or verified test for membrane filter technique. No requirement 
exists for confirmation of positive Colilert/Colisure tests. 
fecal coliform tests. or E. coli tests. In those rare cases 
where a presumptive total coliform-positive culture does not 
confirm or verify as such. but is found to be fecal coliform or 
E. coli positive. the sample is considered total coliform­
positive and fecal coliform/E.coli positive; 

(d) Written reports of contaminated microbiological 
samples must be sent to the department of environmental quality 
within 48 hours after the test is performed completed; and 

( 1) (e) remains as proposed. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202 and 75-6-106, MCA 

4. The department noticed that 
(37.12.306) and Rule VII (37.12.311), 
concerning the duration of a 1 icense. 

two rules, Rule III 
contained provisions 
In order to prevent 
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confusion, and because Rule VII (37.12.311) has the more 
specific provisions about license duration, Rule III (37.12.306) 
was amended to delete any reference to license duration. 

5. The Department has thoroughly considered all 
commentary received. The comments received and the Department's 
response to each follow: 

RULE I (37.12.301) 

COMMENT #1: The department should define what " ... a specific 
scientific discipline ... " is and should allow two years of 
laboratory experience to substitute for no more than two years 
of course work in a specific scientific discipline. 

RESPONSE: The department has changed the language so that the 
phrase "a specific scientific discipline• now reads "a 
biological or physical science program". The substituted 
language in the rule is more liberal than suggested by the 
commentor and allows appropriate experience to substitute for 
all educational requirements. This provision allows for the 
licensure of small laboratories with experienced personnel 
performing less complex analyses in remote areas where formally 
trained scientists may not be available. 

RULE V (37.12.310) 

COMMENT #2: The department should charge $250 per application 
for licensure. 

RESPONSE: If the department charged $500 ($250 for microbiology 
and $250 for chemical analyses) for a dual application for both 
types of analyses, it would be charging more than under current 
rules without a prior public vote approving it and thereby be in 
violation of CI-75. Earlier versions of this rulemaking 
included new laboratory certification fees and an annual 
licensure fee. The expanded fee schedule was removed from the 
proposed rules shortly before submittal due to the passage of 
CI-75; what remains is equivalent to the fee required in the now 
repealed rule 17.82.115 and is therefore not a fee change that 
would be subject to CI-75. Commentors are correct that the 
department overlooked some other technical changes in language 
when the proposed new fees were removed. The department will 
charge $250.00 per application under the rule which provides a 
fee per application for microbiology or chemical license or 
both. The fee covers the licensure period, and is not an annual 
fee. 

RULE VI (37.12.313) 

COMMENT #3: The department should audit and inspect out -of­
state laboratories to ensure that the requirements for 
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certification in other states are no less stringent than the 
requirements for resident laboratories in the state of Montana. 

RESPONSE: Limited resources do not permit the state laboratory 
to perform on site inspections of out -of -state laboratories. 
The department accepts inspections by other EPA certified 
primacy laboratories which meet the same standards as the 
Montana state laboratory. We also accept certification by a 
NELAP authority, which enforces stricter standards than those 
proposed in this rule. The EPA strongly endorses reciprocity. 
Out-of-state laboratories must still meet the non-license 
application requirements of these rules and perform PE samples, 
and are subject to blind sampling to test for reliability. 

COMMENT #4: The department should consider other national 
certification programs as the basis for licensing out-of-state 
laboratories. 

RESPONSE: In order for the EPA to accept public water supply 
analyses from laboratories licensed by Montana, state licensure 
standards have to meet EPA's standards. Currently, the EPA 
accepts state licensure and/or NELAP. Other certification 
programs that may be endorsed by the EPA can be considered in 
future rule making. 

RULE VII (37.12.311) 

COMMENT #5: The department should clarify whether the $250 fee 
is an application fee or an annual licensure fee. 

RESPONSE: The department has revised the rules accordingly. 

COMMENT #6: The department should clarify if this is an annual 
cycle or a three-year cycle. 

RESPONSE: The rule provides for a three-year cycle for 
inspections and licensure, with annual reviews of laboratory 
conditions and qualifications through a questionnaire. 

RULE VIII (37.12.314) 

COMMENT #7: The department should specify a time limit, such as 
30 days, for notification after the fact of changes which have 
a material effect on analysis. 

RESPONSE: There is no need to specify, in Rule VIII 
(37.12.314), a time limit for notification because the required 
time frame for notification is contained in Rule XI (37.12.324). 
The purpose of this rule (Rule VIII (37.12.314)) is to define 
the department's authority to place conditions on licenses and 
to outline the consequences of notifying the department of 
changes which have a material effect on analysis. 
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RULE XI (37.12.324) 

COMMENT #8: The department should clarify what is considered a 
material effect on the analysis of analytes. 

RESPONSE: The department has revised the rule to so provide by 
adding EPA language regarding major changes. 

RULE XIII (37.12.326) 

COMMENT #9: The department should not require a 90 day notice 
of a change in location. 30 or 60 days is more reasonable and 
practical. 

RESPONSE: The department has revised the rule to provide for a 
minimum of 60 days notice. More not ice is preferred. The 
department has limited resources to deal with licensure changes. 
Maximizing notice will give the department sufficient notice to 
minimize the chance that laboratory operations will be 
interrupted by licensure issues. 

COMMENT #10: This rule references a conditional license. 
Conditional licenses are not defined anywhere in the rule. 

RESPONSE: The department has removed the reference to 
conditional licenses and replaced it with placing conditions on 
the license. 

RULE XIV (37.12.327) 

COMMENT # 11 : 
requirements 
records. 

The department should include prior notification 
for its access to laboratory facilities and 

RESPONSE: The comment was not accepted because unannounced 
inspections of laboratory facilities and records are needed to 
ensure the veracity of inspection results, and because, if the 
department has reason to believe that the performance of a 
laboratory is creating a public health risk, the department has 
the duty and obligation to take immediate steps to confirm or 
deny the existence of a threat. 

COMMENT #12: The department should adopt a maximum inspection 
time for unannounced inspections and should allow for a 
postponement of the inspection if the laboratory does not have 
the capacity to respond immediately. 

RESPONSE: The department has not added a maximum time for 
unannounced inspections because the time needed cannot be 
determined in advance and may vary widely from case to case. 
However, the department has added language to the rule which 
allows a laboratory director to give notice to the department 
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whenever the inspection is causing a business hardship and/or 
may result in harm to the business clients, whereupon the 
department will make whatever reasonable accommodations are 
possible while still protecting the public health. 

COMMENT #13: The department should clarify that only records 
associated with public water supplies are subject to inspection. 

RESPONSE: The department agrees and has added t~e descriptor 
"public water supply" to the word "records" 1n the rule. 
However, laboratory records cannot be altered for the purposes 
of inspection. If laboratories keep public and private water 
supply information on the same bench sheets or other types of 
documentation which must be inspected for licensure purposes, 
that information may been seen by inspectors. 

RULE XV (37.12.330) 

COMMENT #14: This rule is especially good and has been needed 
for a very long time. 

RESPONSE: The department concurs. 

COMMENT #15: The department should either absorb the cost of 
these analyses or scrap the blind sample requirement. This 
charge is not allowed by CI-75. 

RESPONSE: The d~partmen~ believes that blind samples are an 
important tool 1n ensur1ng that licensed laboratories are 
performing accurate testing in protecting the public health. 
Blind samples are used when the department has reason to believe 
that routine samples may not be receiving the same attention and 
precision as PE samples. When PE samples arrive in the 
laboratory, everyone is aware of their arrival and the 
importance of producing accurate results. They are not always 
treated the same way routine samples are handled. Blind samples 
allow the department to confirm that PE samples and routine 
samples are receiving the same degree of precision and accuracy. 
Taxpayers and other laboratories should not have to absorb the 
cost of establishing competency in laboratories which produce 
questionable results. As for CI-75, since the requirement that 
blind samples be tested at no charge to the department does not 
generate revenue to the department, the department does not 
believe that this requirement violates the terms of CI-75. 

COMMENT #16: 
samples. 

The department is not qualified to produce PE 

RESPONSE: The department is not required to be a qualified 
producer of PE samples in order to produce blind samples, nor 
does the rule specify that the department laboratory produce the 
blind samples itself. The department may purchase PE samples 
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from authorized vendors and supply them anonymously to 
laboratories. These samples are not substituted for the EPA­
required PE samples, nor are they required for licensure. Blind 
samples are one tool in determining overall laboratory 
competency and can alert the department to possible problems 
with the quality of a laboratory's analyses. 

RULE XVI (37.12.320) 

COMMENT #17: Is a PE sample required for each analyte for 
microbiology for each method? 

RESPONSE: There are currently no EPA-required PE programs for 
microbiology. The department has clarified this rule by adding 
language to indicate that proficiency testing must be done 
whenever required by the EPA. Microbiology accuracy and 
reliability will be governed by the quality assurance plan until 
programs are required for proficiency testing. 

COMMENT !118: This change has been needed for a long time. 

RESPONSE: The department concurs. 

COMMENT #19: For microbiology, it is difficult to document 
accuracy and reliability in a quality assurance plan. The PE 
samples and quality controls stated in the SOP's should suffice. 

RESPONSE: The rule so provides. The quality assurance plan 
must state the assumptions and parameters which the laboratory 
adopts to ensure reliable results. 

COMMENT #20: Several commentors questioned the necessity to 
participate in two proficiency testing programs. 

RESPONSE: The department agrees. This language was intended to 
require two samples per year, not programs. The language has 
been changed to reflect the intent. 

COMMENT U21: Having the PE provider provide results directly to 
the state could be a cost issue for the laboratories. 

RESPONSE: In order to protect the public health and fulfill its 
obligations to the EPA, the department must be able to ensure 
that the results of PE sample testing have not been altered and 
that laboratories which produced inaccurate results did not 
perform repeat analyses and only report accurate results to the 
department. The only way to ensure the integrity of the test 
results is for the PE provider to report results directly to the 
licensing authority. Therefore, no change was made. 

COMMENT !122: The department should prepare and provide forms 
for collecting and submitting the information required by this 
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rule. 

RESPONSE: The department does not need to have a uniform set of 
forms used by every laboratory, and prefers to allow each 
laboratory to develop its own forms. In addition, it does not 
have the financial resources to provide the forms in instances 
where such uniformity is unnecessary. Laboratories can submit 
forms for approval with their quality assurance plans. The 
department may or may not choose to provide standardized forms 
for attestation. The requirements for attestation are contained 
in the rule. 

COMMENT #23: The rule requires that only laboratory employees 
who perform analyses may generate or report results. It should 
also allow secretarial staff to print reports as well. 

RESPONSE: No change was needed because the rule does not 
prohibit secretarial staff from printing results. 

COMMENT #24: It may be a good idea for DPHHS to send EPA 815-B-
97-001 to all certified laboratories within Montana since these 
rules refer to it as a primary reference. 

RESPONSE: All certified laboratories received copies of 
Chapters IV and V of EPA 815-B-97-001 when the first draft of 
these rules was circulated in April of 1998. All laboratories 
seeking licensure will also receive a copy. The address 
included in the rule is supplied in accordance with state 
statutes and the rulemaking requirements of the Secretary of 
State. 

COMMENT #25: The Commentor reiterates his opposition to blind 
samples and performing them at no charge to the department. 

RESPONSE: See the response to Comment #15. 

COMMENT #26: There should be flexibility in moving from one 
proficiency test provider to another. Firms go out of business, 
change price structures, lose their certification, etc. 

RESPONSE: The department has changed the rule to allow 
flexibility in extenuating circumstances. 

COMMENT #27: Concerning Rule XVI(4)(c)(37.12.320), one 
commentor suggested that the word "approved" be added to modify 
"bona fide laboratory employees" in order to prevent a 
laboratory from stretching the term to cover people such as 
those who make media or wash glassware. 

RESPONSE: "Approved" was not added because the environmental 
laboratory does not approve laboratory personnel performing 
chemical analyses and because the balance of (4) (c) states that 

3-2/11/99 Montana Administrative Register 



-302-

the employees in question do "analyses on a day-to-day basis". 

RULE XVII (37.12.305) 

COMMENT #28: 
application. 

The department should provide forms for 

RESPONSE: The rule requires that the department provide an 
application form. 

COMMENT #29: The laboratory owner, director and quality 
assurance officer may be the same person. 

RESPONSE: It may be acceptable for the laboratory owner, 
director and quality assurance officer to be the same person. 
The quality assurance plan must address the how the duties and 
responsibilities for quality assurance will be carried out in a 
small laboratory to the satisfaction of the department. 

COMMENT #30: One Commentor strongly supports unannounced 
inspections and another Commentor strongly objects to 
unannounced inspections and access to non-regulated data. 

RESPONSE: The department has a need to perform unannounced 
inspections of laboratory facilities and records in order to 
protect public health. If the department has reason to believe 
that the performance of a laboratory is creating a public health 
risk, the department has the duty and obligation to take 
immediate steps to confirm or deny the existence of a threat. 

In Rule XIV (37.12.327), the department has added language to 
the rule which allows the laboratory director to give notice to 
the department that the inspection is causing a business 
hardship and/or will result in harm to the business clients. 
The department will make whatever reasonable accommodations are 
possible while still protecting the public health. 

COMMENT #31: One Commentor strongly supports the department's 
position on scheduling licensure inspections and another 
supports summer inspections, more specifically in July. 

RESPONSE: The rules are intended to outline standards for 
licensure and not the performance of the department's licensure 
division. Potential time lines for licensure are included only 
as a planning tool for laboratories. Nothing in the rule 
precludes the department from proceeding more quickly if 
resources are available. As for inspecting during the summer, 
the environmental laboratory's sampling volumes are highest in 
the summer months and do not easily allow for licensure 
inspections during that same period, so requiring inspections in 
the summer would be unduly burdensome. 
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COMMENT #32: The certification officer should be compelled to 
provide the laboratory with the results of an onsite audit 
within a specified time frame. 

RESPONSE: The purpose of the rules, as prescribed by statute, 
is to outline standards that have to be met for licensure of 
laboratories and not to prescribe the performance of the 
department laboratory licensure section. 

COMMENT #33: One Commentor requested that the time available to 
submit a plan of correction be extended to 30 days for minor 
deficiencies and remain at 15 days for major deficiencies. 

RESPONSE: The department agrees and has changed the rule 
accordingly. 

COMMENT #34: The department should provide a renewal form. 

RESPONSE: The department agrees and added that the department 
will provide an application for renewal. 

RULE XVIII (37.12.333) 

COMMENT #35: Commentors supported and requested clarification 
regarding whether the rule allows for the use of defined 
substrate technology (Colilert). 

RESPONSE: The rule allows the use of defined substrate 
technology (Colilert). 

COMMENT #36: Method detection limits only apply to chemical 
analyses, whereas the rule appears to apply to more than 
chemical analyses. 

RESPONSE: The department agrees and has changed the rule to 
clarify that point. 

RULE XIX (37.12.336) 

CQMMENT #37: An out-of-state laboratory asserted that only SOP 
listings should be provided and questioned how this requirement 
would be applied to laboratories licensed by reciprocity. 

RESPONSE: The department needs the actual SOPs for review for 
adequacy prior to conducting an inspection, not just the list of 
SOPs. As for reciprocity, the requirements of this section do 
not apply to laboratories licensed through reciprocity. Their 
original licensing authority is responsible for certifying the 
adequacy of their quality assurance program. 

COMMENT #38: The language is too general. Terms are not 
defined and quality improvement is addressed before there is any 
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indication of unacceptable performance. 

RESPONSE: The department believes that the language is clear. 
Terms are not defined because laboratories are required to 
define what these terms mean for their own laboratory 
considering the methods used, equipment utilized, and the 
proficiency of their staff. The department cannot define these 
parameters because of the variety of circumstances under which 
laboratories operate. The plan, as required by EPA, should 
include quality improvement activities which the laboratory will 
undertake if they discover problems with their analyses. 

COMMENT 113 9: The quality assurance plan should not request 
information about the volume of tests performed, but rather how 
the laboratory will handle specific volumes of samples for 
quality assurance purposes. 

RESPONSE: The department agrees and has changed the rule 
accordingly. 

COMMENT 1140: The quality assurance plan should allow for 
reference to SOP's for specific information. 

RESPONSE: Where appropriate, the SOP's can be referenced. Not 
all of the necessary information will be contained in the SOP's. 

RULE XX (37.12.337) 

COMMENT #41: The Montana Safety Culture Act does not apply to 
businesses employing fewer than five people. 

RESPONSE: The department agrees that the Montana Safety Culture 
Act does not apply to businesses employing fewer than five 
people, and the inclusion by reference of the standards in the 
act will not cause employers to be liable under the act who are 
not already subject to it. However, due to the nature of 
laboratory work and the extreme hazards laboratory employees 
face, the department elects to make the standards in the act a 
condition of licensure for all laboratories, not just those 
employing five people or more. 

COMMENT #42: A commentor suggested that "chemical hygiene plan" 
is a rather unusual designation and that "chemical safety plan" 
would be more appropriate. 

RESPONSE: The department did not make the change. The phrase 
is already in use, as the Montana Department of Labor requires 
"chemical hygiene plans" that consist of responsibility for 
chemical safety, chemical storage and usage, availability of 
protective personal devices, emergency procedures, chemical 
disposal, etc. In addition, should there be any question about 
its meaning, the term "chemical hygiene plan" is defined in Rule 
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!(37.12.301). 

RULE XXII (37.12.345) 

COMMENT #43: Special training should be substituted for some of 
the time requirements. 

RESPONSE: The department has changed the rule to so provide. 

COMMENT #44: Should color standards and ortho-phosphate testing 
be referred to in the licensure rules, and should the department 
define color standards? 

RESPONSE: Ortho-phosphate is referenced in this rule because 
the EPA manual wrongly lists the test as a filtered test. The 
EPA manual color standard requirements are impractical for 
variable wavelength spectrophotometers. The specific checks and 
frequencies performed in each laboratory, as well as a list of 
the color standards to be used - which vary from test to test 
and with the equipment used - should be a part of the SOP, which 
is then approved by the department. 

RULE XXIII (37.12.346) 

COMMENT J!4 5: The EPA 
microbiological samples. 

requires a 30-hour hold time for 
This rule allows a 48-hour hold time. 

RESPONSE: Montana's vast geographical distances and limited 
transportation opportunities make it impossible for some areas 
of the state to comply with the EPA 30-hour hold time 
requirement for microbiology samples. Montana laboratories have 
traditionally exceeded the hold time for bacteriology samples 
with the knowledge and consent of both the EPA and the state's 
Department of Environmental Quality (DEQ) . At the time of this 
rule making, we had posed this question to EPA and had not 
received any direction to the contrary. However, we have 
recently received new directives from EPA and those directives 
are now included in the rule. 

RULE XXIV (37.12.341) 

COMMENT #46: For chemical analysis, can the laboratory notify 
the water supplier within 24 hours of the completion of all 
testing rather than within 24 hours of a failed analysis? This 
might reduce resampling for public water suppliers. 

RESPONSE: No. Protection of the public health requires the 
immediate reporting of any analyte which exceeds the DEQ 
reporting requirements. Chemistry panels may consist of 
numerous tests performed over a number of days or weeks. 
Reporting of contaminants in early testing must not be delayed 
until all tests are complete. 
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COMMENT #47: Does the requirement to directly report 
information to DEQ impact the confidentiality of information 
generated by the laboratory? 

RESPONSE: It does, but where state policy provides, EPA 
requires laboratories to report sample results which would cause 
a system to be out of compliance directly to the proper 
authority, which in Montana's case is the Department of 
Environmental Quality. 

COMMENT #48: The rule should more clearly define contamination 
for microbiological samples. Also, in Rule XXIV ( 1) (d) 
(37.12.341), is the word "performed" appropriate, or should it 
be "completed"? 

RESPONSE: The language in Rule XXIV (1) (c) (37.12.341) has been 
replaced with EPA language which more clearly defines the 
reporting requirements for microbiology samples. In Rule 
XXIV(!) (d) (37.12.341), the word "performed" has been replaced 
with the word "completed". 

COMMENT #49: One Commentor requested that the time for 
reporting written results of microbiological samples be extended 
to 10 days to improve efficiencies at DEQ. 

RESPONSE: It is necessary for the department to receive 
information within five days so it can follow up on check and 
repeat samples to protect the public health. DEQ data entry 
staff are current in their processing and do not agree that 
efficiencies would be gained by lengthening the reporting 
period. 

RULE XXV (37.12.342) 

COMMENT #50: One commentor suggests that laboratories be 
allowed to report subcontracted results on their own reporting 
form while supplying DEQ with copies of the results from the 
laboratory actually performing the tests. This would protect 
the commercial position of the primary laboratory. 

RESPONSE: Both Department of Public Health and Human Services 
and Department of Environmental Quality strongly hold that 
public water suppliers, not just DEQ, should know the identity 
and location of the laboratory performing tests they have 
submitted. In addition, transferring results from the original 
report to a second report from the primary laboratory may result 
in transcription errors. Therefore, the suggest ion was not 
incorporated into the rule. 

A number of other statements, opinions, and comments were 
determined to deal with operational matters and issues not 
related to the proposed rules. Therefore, it is not appropriate 
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to address them in this context, and the Department has elected 
not to respond. 

Rule Reviewer 
~~ 

Director, Public ~lth and 
Human Services 

Certified to the Secretary of State January 29, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.20.103, 
46.20.114 and 46.20.123 
pertaining to the Montana 
mental health access plan 

TO: All Interested Persons 

NOTICE OF AMENDMENT 

1. On December 17, 1998 the Department of Public Health 
and Human Services published notice of the proposed amendment of 
the above-stated rules at page 3258 of the 1998 Montana 
Administrative Register, issue number 24. 

2. The Department has amended rules 46.20.103, 46.20.114 
and 46.20.123 as proposed. 

3. No comments or testimony were received. 

~ t;t_ 
Director, Public He~h and Rule Reviewer 
Human Services 

Certified to the Secretary of State January 29, 1999. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT AND REPEAL 
of ARM 42.20.454, 42.20.455, ) 
and 42.21.157; and REPEAL of ) 
ARM 42.21.304 relating to ) 
Real and Personal Property ) 
Tax Rules ) 

TO: All Interested Persons: 

1. On December 17, 1998, the Department published notice 
of the proposed amendment of ARM 42.20.454, 42.20.455, and 
42.21.157; and repeal of ARM 42.21.304 relating to real and 
personal property tax rules at page 3263 of the 1998 Montana 
Administrative Register, issue no. 24. 

2. No comments were received regarding these rules. 
3. The Department has amended and repealed the rules as 

proposed. 

CLEO ANDERSON 
Rule Reviewer 

MARY BRYSON 
Director of Revenue 

Certified to Secretary of State January 29, 1999 
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NOTICE OF fUNCTIONS OF AQMINISTBATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through september 
30 1 1998. This table includes those rules adopted during the 
period October 1, 1998 through December 31, 1998 and any 
proposed rule action that was pending during the past 6-month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register {MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1998, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1998 and 1999 Montana Administrative Registers. 

To aid the user, the Accumulative, Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS. Title 1 

1.2.419 

1.2.519 

Filing, compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions, p. 2856 

AQMINISTBATION, Department of. Title 2 

2.21.812 
2. 21.6401 

and other rules - Sick Leave Fund, p. 2133, 53 
and other rules - Performance Appraisal, p. 1452, 
2258 

(State Compensation Insurance Fund) 
2.55.321 Calculation of Experience Rates, p. 2643, 3267 
2. 55.327 and other rules - Construction Industry Premium 

Credit Program Definitions Individual Loss 
Sensitive Dividend Distribution Plan, p. 2776, 3268 

AQRICQLTURE. Department of. Title 4 

I 
!-IX 

4.3.602 

Weed District Supervisor Training, p. 811, 1913 
Pesticide Reporting, Cleanup, and Pesticide 
Containment, p. 2924, 54 , 
and other rules - Rural Assistance Loan Program to 
Assist Substandard Income, p. 2188, 2704 
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4.5.203 
4.9.401 
4.10.1001 
4.12.1428 
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and other rules - Ranking of Weed Grant Projects -
Identifying New Noxious Weeds, p. 1986, 2472 
category 2 Noxious Weeds, p. 809, 1912 
Wheat and Barley Assessment - Refunds, p. 807, 1696 
and other rules - Pesticide Enforcement, p. 1 
Assessment Fees on All Produce, p. 2934 

STAIE AUPITQR. Title 6 

I-XV 

6.6.503 

6.6.801 
6.6.2503 

6.6.3101 
6.6.4001 
6.6.5090 

6.6.5101 

6.10.101 

Annuity Disclosure and Sales Illustrations, p. 382, 
2012 
and other rules - Medicare supplement Insurance, 
p. 2325, 3269 
and other rules - Annuity Disclosures, p. 16 
and other rules - Group Health Insurance in the 
Large and Small Group Markets - Individual Health 
Insurance, p. 1, 1698, 2020 
and other rules - Long-term Care, p. 2193, 3271 
Valuation of securities, p. 205 
Rate Manual and Rate Restriction Guidelines, 
p. 2781, 3276 
Plan of Operation for the Small Employer Health 
Reinsurance Program, p. 814, 1406 
and other rules - Registration - Unethical Practices 

Financial Requirements Bonding - Books and 
Records Requirements in the Business of Securities, 
p. 2527, 56 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 3174 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 599, 1407 

COMMERCE, Department of. Title 8 

8.2.208 Renewal Dates, p. 3178 

(Board of Athletics) 
8. 8. 2802 and other rules - Definitions Prohibitions -

Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker Medical Advisor, p. 1053, 
2858, 2958 

(Chemical 
I 
I-XVIII 

Dependency Counselor Certification Program) 
Unprofessional Conduct, p. 1305, 1914 
Chemical Dependency Counselor Certification, 
1408 

p. 602, 

(Board of Chiropractors) 
8.12.601 and other rules Applications Examination 

Requirements Temporary Permit Renewals 
Unprofessional Conduct - Endorsement, p. 49, 1494 
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(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and oth~r rules - Fees - Renewal - Inactive Status -

Reactivation of License, p. 2136, 2860 

(Board of Cosmetologists) 
8.14. 803 and other rules - Applications for Examination -

Temporary Permits - Application of Out-of-State 
Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education - Salons - Booth 
Rental Licenses - Restrictions of Temporary Permits, 
p. 1456, 2261 

8.14.814 Fees Initial, Renewal, Penalty and Refund, 
p. 1226, 2163 

(Board of Dentistry) 
8.16.409 and other rules - Dentist Mandatory CPR - Screening 

Panel - Dental Hygiene Mandatory CPR - Continuing 
Education in Anesthesia Requirements and 
Restrictions - Denturist Applications - Denturist 
Examination Denturist Intern Renewal 
Requirements and Restrictions - Inspections-Sanitary 
Standards Screening Panel Out-of-State 
Applicants - 90-Day Guarantee, p. 2541, 3237, 209 

(Board of 
8.20.408 

8.20.417 

Hearing Aid Dispensers) 
and other rule - Unprofessional Conduct 
Educational Requirements, p. 2350 
Definitions, p. 207 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 1058, 1915 

(Board of Medical Examiners) 

- Continuing 

I Curriculum Approval for Applicants for Acupuncture 
License, p. 2936 

8.28.403A Graduate Training Requirements for Foreign Medical 
Graduates, p. 2786 

8. 28.1501 and other rules Definitions Fees 
Unprofessional Conduct NCCPA Certification, 
p. 2783 

8. 28.1508 Quality Assurance of Advam;ed Practice Registered 
Nurse Practice, p. 22 

(Board of Funeral Service) 
8.30.402 and other rules - Applications - Licensure of Out­

of-State Applicants, - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833, 
2959, 66 
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Nursing) 
Application for Recognition, p. 1308, 2164 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy, p. 623, 2473 

(Board of Nursing Home Administrators) 
8.34.414 and other rule - Examinations - Fees, p. 2139, 2964, 

67 

(Board of Occupational Therapists) 
8.35.408 and other rule - Unprofessional Conduct - Continuing 

Education, p. 1551, 2266 

(Board of Optometry) 
8.36.601 and other rule - Continuing Education Requirements 

- New Licensees, p. 3180 

Outfitters) (Board of 
8.39.505 and other rules Outfitter Applications and 

Renewals - Guide or Professional Guide Licenses and 
Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816, 2560 

8.39.804 Review of New Operations Plan and Proposed Expansion 
of Net Client Hunting Use under an Existing 
Operations Plan, p. 1463, 2267 

(Board of Pharmacy) 
8.40.401 and other rules - Practice of Pharmacy, p. 2353, 

3103, 3200 

(Board of Private Security Patrol Officers and Investigators) 
8.50.428 and other rules - Experience Requirements - Fees -

Private Investigator Trainee, p. 2230, 2705 
8.50.505 and other rule - Employers' Responsibility - Type of 

Firearm, p. 2366, 2965 

(Board of Psychologists) 
8.52.605A and other rules - Minimum Standards - Examination -

Continuing Education Program Options, p. 3182, 211 

(Board of Public Accountants) 
8.54.410 and other rules - Fee Schedule - Inactive Status and 

Reactivation - Basic Requirement - Alternatives and 
Exemptions, p. 2369, 212 

(Board of Radiologic Technologists) 
8.56.402 and other rules Applications 

Education Permit Application 
Unprofessional Conduct, p. 1241, 1916 

(Board of Realty Regulation) 

Continuing 
Types 

8.58.301 and other rules - Definitions - Applications - Fees 
- Inactive Licenses - Trust Account Requirements -
Continuing Education Grounds for License 

3-2/11/99 Montana Administrative Register 



8.58.411 

8.58.413 
8.58.419 

-316-

Discipline General License Administration 
Requirements - Pre-licensing Education - License 
Renewal Inactive Licenses-Reactivation 
Continuing Property Management Education - Trust 
Account Requirements for Property Management 
Grounds for License Discipline for Property 
Management Licensees - Foreign Land Sales Practices 
Act, p. 24 
and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 2141, 2861 
Reactivation of Licenses, p. 407, 1496 
and other rules - Grounds for License Discipline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 2788, 3277 

(Board of Respiratory Care Practitioners) 
8. 59. so6 and other rules - Fees - Continuing Education -

Unprofessional Conduct, p. 1553, 2276 

(Board of 
8.60.408. 

8.60.410A 

(Board of 
8.62.402 

8.62.404 

Sanitarians) 
and other rules - Minimum Standards 
Continuing Education, p. 824, 1497, 
and other rule Examinations 
training, p. 2939 

for Licensure -
1718 
Sanitarian-in-

Speech-Language Pathologists and Audiologists) 
and other rules Definitions Supervisor 
Responsibility - Schedule of Supervision - Non­
allowable Functions of Speech Aides - Functions of 
Audiology Aides, p. 3239 
and other rules Examinations Schedule of 
Supervision - Continuing Education, p. 1465, 2165 

(Board of Veterinary Medicine) 
8.64.401 and other rules - Definitions - Continuing Education 

- Unprofessional Conduct, p. 3185 

(Building Codes Division) 
8.70.101 and other rules - Building Codes Division, p. 1310, 

2563 

(Weights 
8.77.101 

8.77.103 

and Measures Bureau) 
and other rules Voluntary Registration of 
Servicepersons and Service Agencies Uniform 
Regulation of National Type Evaluation, p. 517, 1498 
and other rule - NIST Handbook 44 - Receipt to be 
Left at Time of Delivery, p. 3188, 68 

(Consumer Affairs Division) 
I Notice of Resale of Returned Vehicle, p. 1989, 2476 

(Banking and Financial Institutions Division) 
8.80.110 Fees for the Approval of Point-of-Sale Terminals, 

p. 1556, 2478 
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8.80.307 Dollar Amounts to Which Consumer Loan Rates are to 
be Applied, p. 1558, 2479 

(State Banking Board) 
8.87.401 and other rule - Organization of the State Banking 

Board, p. 1560, 2480, 2706 

(Local Government Assistance Division) 
I Administration of the 1999 Federal Community 

Development Block Grant Program, p. 3245 
8. 94.3714 Administration of the 1998 Federal Community 

Development Block Grant Program, p. 706, 2481 
8.94.4102 and other rule - Single Audit Act, p. 1355, 1917 

(Economic Development Division) 
8. 99.506 and other rule - Microbusiness Finance Program, 

p. 1468, 2166 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
10.16 .1101 and other rules - Procedures for Evaluation and 

Determination of Eligibility for Special Education 
and Related Services, p. 2233, 69 

10.16. 2215 and other rules - School Funding - Budgeting -
Transportation, p. 1244, 1719 

(Board of Public Education) 
10.55.602 and other rules - Content and Performance Standards 

for Reading and Mathematics, p. 1358, 2707 
10.57. 204 Teacher Certification - Experience Verification, 

p. 826, 1918 
10.57.215 Teacher Certification Renewal Requirements, 

p. 836, 1919 
10.57.220 Teacher Certificatioq - Recency of Credit, p. 830, 

1920, 2753 
10.57. 301 Teacher Certification - Endorsement Information, 

p. 838, 1923 
10.57. 301 Teacher Certification - Endorsement Information, 

p. 832, 1922 
10.57. 401 Teacher Certification Class 1 Professional 

Teaching Certificate, p. 834, 1924 
10.57.403 Teacher Certification - Administrative Certificate, 

p. 840, 1925 
10.57.406 Teacher Certification Class 6 Speciali~t 

Certificate, p. 828, 1926 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1563, 3104 

(Montana Historical Society) 
I-XVI Procedures That State Agencies Must Follow to 

Protect Heritage Properties and Paleontological 
Remains General Procedures Which the State 
Historic Preservation Office Must Follow in 
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Implementing its General Statutory Authority, 
p. 411, 2022, 2483 

FISH. WILQLIFE. AND PARKS· Department of. Title 12 

I-III 
12.3.202 

12.6.1501 

Angler Education Events, p. 626, 2277 
Establishing a New Class of License Agent Who May 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629, 2485 
and other rules - Game Farms, p. 2646, 79 

(Fish, Wildlife, and Parks Commission) 
I-IX Creating "Primitive Fishing Access Site Designation" 

Where Site Development and Maintenance are Limited, 
p. 1991, 91 

12.6.901 Limiting the Use of Motor-propelled Water Craft on 
Various Bodies of Water Within the Thompson Chain of 
Lakes Area, p. 1996, 3278 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
12.3.123 and other rule - License Refunds, p. 43 

ENVIRONMENTAL QUALITY. Department of. Title 17 

I 

I & II 

I-VI 

17.56.1001 

(Board of 
17.8.101 

17.8.220 
17.8.302 

17.8.321 

and other rules - Water Treatment System Operators -
Approved Providers of Training for Water Treatment 
System Operators Definitions Updating 
Classification of Water and Wastewater Treatment 
Systems Continuing Education Requirements for 
Operators, p. 2248, 2966 
and other rules Underground Storage Tanks 
Assessment of Administrative Penalties for 
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank 
Permits, p. 842, 1739 
CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264, 2941 
and other rule - Underground Storage Tanks - Tank 
Fee Schedule - Upgrading of Existing UST Systems, 
p. 2547, 3108 

Environmental Review) 
and other rules - Air Quality - Definition of 
Volatile Organic Compounds Incorporations by 
Reference Incorporating by Reference Maximum 
Achievable Control Technology Standards for Primary 
Aluminum Reduction Plants, p. 851, 1725 
Air Quality - Settled Particulate Matter, p. 1577 
and other rule Air Quality Adopting and 
Incorporating by Reference Emission Guidelines for 
Hospital/Medical/Infectious Waste Incinerators, 
p. 2373, 3106 
Air Quality - Opacity Limits and Other Requirements 
for Kraft Pulp Mills, p. 2398 
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and other rule - Air Quality - Application and 
Operation Fees, p. 1574, 2486 
Air Quality - Air Quality Major Open Burning Fees, 
p. 859, 1729 
and other rules - Hard Rock - Hard Rock Mining 
Reclamation, p. 2376, 2994 
and other rules - Coal and Uranium Mining Program 
RUles for the Industrial and Energy Minerals Bureau, 
p. 2995 
Water Quality Permit and Authorization Fees, 
p. 1566 
Water Quality - Montana Mixing Zone - Definitions, 
p. 847, 2487 
and other rules - Water Quality - Montana Surface 
Water Quality standard11 - Nondegradation Rules -
Ground Water Pollution Control System Rules, 
p. 1835, 94 
Water Quality Montana Surface Water Quality 
Standards, p. 857, 2489 
and other rules - Public Water Supply - Updating 
Public Water Supply and Public Sewage System Rules, 
p. 242, 1167, 1730, 1927, 2035 

(Department of Environmental Quality and Board of Environmental· 
Review) 
17.36.1101 and other rules - Water Quality - Administrative 

Enforcement Procedures Under the Public Water Supply 
Act, p. 2754 

(Petroleum Tank Release Compensation Board) 
17.58.331 Assent to Audit Requirements, p. 2245, 3112 

TBANSPORtATIQN. Department of. Title 18 

I-III 

I-III 

I-III 

I-IV 

I-V 

18.9.102 

and other rules - Agriculture Refunds Standard 
Deduction (60\), p. 2791 
Setting Policy for Waiver and Suspension of Motor 
Fuel Penalties, p. 2666 
and other rules - Alcohol Tax Incentive Program, 
p. 2144, 3113 
and other rules - Special Fuel Users Tax, Dealers 
and LPG Tax, p. 2797 
Setting Forth Procedures for Dealers of Compressed 
Natural Gas (CNG) and Liquefied Petroleum Gas (LPG), 
p. 2671 
Bonding Requirements for Gasoline, Special Fuel or 
Aviation Fuel Distributors, p. 2669 

CQRRECTIONS. pepartment of. Title 20 

I-VI 

I-XI 

20.9.501 

3-2/11/99 

Parole of a Youth Confined in a State Youth 
Correctional Facility, p. 2943, 214 
Siting, Establishment, and Expansion of Prerelease 
Centers in the State of Montana, p. 2675, 3114 
and other rules - Licensure of Youth Detention 
Facilities, p. 2813, 121 
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(Board of Pardons and Parole) 
20. 25 .101 and other rules - Board of Pardons and Parole, 

p. 3248 

JUSTICE. Department of. Title 23 

23.5.101 and other rules Incorporating Amendments to 
Federal Regulations Pertaining to Motor Carrier and 
Commercial Motor Vehicle Safety Standards Previously 
Incorporated by Reference in Current Rules - Making 
General Revisions to Clarify Scope of Rules, 
p. 2148, 2582 

LABQR AND INPUSIRY· oepartment of. Title 24 

24 . 11. 44 2 and other rule - Unemployment Insurance Bene£ it 
Claims, p. 2157, 2862 

24.16.9003 and other rules - Montana's Prevail:ing Wage Rates -
Establishing Revised Rates for Building Construction 
Services, p. 1581, 2585, 2755, 2870 

24. 16. 9003 and other rule Prevailing Wage Rates 
Establishing Rates for Building Construction 
Services, p. 718, 1060, 1740 · 

24. 16.9007 Incorporation by Reference of Federal Davis-Bacon 
Wage Rates, p. 3249 

24. 21.414 Wage Rates for Certain Apprenticeship Programs, 
p. 1586 

24.28.101 and other rule - Workers• Compensation Mediation, 
p. 1061, 2871 

24.29.207 and other rules - Workers' Compensation Matters, 
p. 1064, 2872 

24.33.121 and other rules - Operation of the Construction 
contractor Registration Program, p. 1078, 2877 

24.35.111 and other rules - Independent Contractor Exemption, 
p. 1082, 2880 

(Workers' Compensation Court Judge) 
I Procedural Rule - Motion for Consideration, p. 1579, 

2167 

(Human Rights Commission) 
I-XIV and other rules - Organization and Functions of the 

Montana Human Rights Commission, p. 1851, 3201 

LIYESTQCK. Department of. Title 32 

I & II Inspector Examination - Certification, p. 47 
I-XXV Regulation of Game Farms in the State of Montana, 

p. 2681, 136 

(Board of Livestock) 
I Emergency Adoption - Chronic Wasting Disease and 

Importation Restrictions on Game Farm Animals, 
p. 3115 

I-VI and other rule Equine Infectious Anemia 
Importation of Animals into Montana, p. 1090, 2757 
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I-VIII Scrapie Quarantine Reporting Requirement 
Identification Disclosure of Information 
Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589, 2756 

32.8.101 Incorporation by Reference of the Procedures 
Governing the Cooperative State-Public Health 
Service/Food and Drug Administration Program for 
Certification of Interstate Milk Shippers, p. 2699, 
144 

(Board of Milk Control) 
32.24.301 Butter Component Used in the Pricing Structure of 

Milk to Establish the Class I, II and III Producer 
Prices, p. 2255, 2760 

32.24.301 Emergency Amendment - Alteration of the Milk Pricing 
Rule as it Pertains to the Butter Fat Component, 
p. 1742 

MILITARY AFfAIRS. Department of. Title 34 

I-VI Administration of the Education Benefit Program for 
the Montana National Guard, p. 49 

NATURAL RESOQRCES AND CQNSERVATIQN. D~partment of. Title 36 

I-IV 

I-XX 

Marketing of Water at State Water Projects, p. 728, 
1415 
Financial Assistance Available Under the Drinking 
Water State Revolving Fund Act, p. 861, 1412 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
I Gra~ing of Domestic Sheep on State Tracts Within or 

Adjacent to Occupied Bighorn Ranges, p. 731, 1414 

(Board of Oil and Gas Conservation) 
36.22.1308 Plugging and Restoration Bond, p. 636, 1745 

PUBLIC HEALTH AND HYMAN SERVICES. pepartment of, Title 37 

I-III and other rules - Transfer from the Department of 
Family Services - Child Care Assistance, p. 2408, 
3117 

I-VI and other rules Child Placing Agencies 
Transitional Living Programs, p. 1999 

I-VIII and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. 886, 2045 

I-XV and other rules - Families Achieving Independence in 
Montana !FAIM), p. 1592, 3284 

I-XXIII •nd other rules Child Support Enforcement 
Guidelines, p. 317, 447, 2066, 2598 

I-XXV and other rules Standards for Licensing of 
Laboratories Conducting Analyses of Public Water 
Supplies, p. 3080 

11.4.101 and other rules - Transfer from the Department of 
Family Services - Aging Services, p. 2279 
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11.5.901 and other rules - Transfer from the Department of 
Family Services - Home Attendant Services, p. 3218 

11.13.101 and other rules - Transfer from the Department of 
Family Services Therapeutic Youth Programs, 
p. 2037 

11.14.101 and other rules - Transfer from the bepartment of 
Family Services - Licensure of Child Care Facilities 

Transfer from the Department of Health and 
Environmental Sciences - Requirements for Health 
Care Centers, p. 2594, 2881 

16.28.101 and other rules - Control of Sexually Transmitted 
Diseases, p. 1690, 2493 

16.29.101 and other rules - Public Health Control Measures for 
Dead Human Bodies, p. 2428 

16.30.801 and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 2438 

16.32.320 Hospital Swing Beds, p. 1890, 146 
20.3.201 and other rules - Transfer from the Department of 

Corrections - Chemical Dependency Treatment Program, 
p. 1502 

20.14.104 and other rules - Transfer from the Department of 
Corrections - Mental Health Inpatient Facilities, 
p. 1505 

20.14.201 and other rules - Transfer from the Department of 
Corrections - Veterans• Facilities, p. 1748 

20.14. 501 and other rules - Certification of Mental Health 
Professionals, p. 1485, 2039 

37.70.406 and other rules- Low Income Energy Assistance 
Program, p. 2551 

46.6.102 and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Vocational 
Rehabilitation Program, p. 2040 

46.6.1601 and other rules - Transfer from the bepartment of 
Social and Rehabilitation Services - Independent 
Living Services, p. 2044 

46. 8. 101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Developmental 
Disabilities Program, p. 3124 

46.12.303 and other rules - Medicaid Coverage - Reimbursement 
of Various Medical Items and Services, p. 1470, 2168 

46.12. 514 and other rules - Early and Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) - Private 
Duty Nursing Services, p. 1894, 3219 

46.12.1221 and other rules - Medicaid coverage - Reimbursement 
of Nursing Facility Services, p. 1097, 1749 

46.12. 3001 and other rules - Medicaid Eligibility, p. 1660, 
3281 

46.13.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Low Income 
Energy Assistance Program (LIEAP), p. 2059 

46.14.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Low Income 
Weatherization Assistance Program (LIWAP), p. 2061 

46.14. 301 and other rule Low Income Weatherization 
Assistance Program (LIWAP), p, 639, 1416 
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46.15.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services Refugee 
Assistance, p. 2063 

46.18.305 and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676, 
3303 

46.19.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services 
Telecommunications for Persons with Disabilities, 
p. 2064 

46.20.103 and other rules -Montana Mental Health Access Plan, 
p. 2843, 3307 

46.20. 103 and other rules Montana Mental Access Plan, 
p. 3258 

46.20.106 and other rules - Montana Mental Health Access Plan, 
p. 3252 

46.30.507 Child Support Enforcement Distributions of 
Collections, p. 1395, 2496 

46.30.1605 and other rules - Child Support and Enforcement 
Services Fee Schedule, p. 310, 1777 

PUBLIC SERVICE REGULAJIQN. Deoartment of, Title 38 

I-VI 

I-IX 

I-XIII 

38.5.1502 

38.5.2202 
38.5.2502 

Electricity Supplier Licensing and Reporting Rules, 
p. 1121, 1929 
and other rule - Consumer Information and Protection 
Rules Application to Restructured Electric and 
Natural Gas Industries, p. 3191 
Natural Gas Utility Restructuring and Customer 
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive 
Practices - supplier Licensing - Universal System 
Benefits, p. 2263, 1506, 1928 
and other rule Utility-to-Consumer Notice of 
Proposed Tariff Changes, p. 1488, 2968 
ahd other rule - Pipeline Safety, p. 2947, 153 
Responsibility for the Expense of Maintaining Water 
Utility Service Pipes Application for Water 
Service, p. 2557, 3220 

REVENYE. Department of. Title 42 

I-IV 
42.2.601 
42.11.244 

42.11.301 

42.12.104 

42.12.132 
42.17.131 
42.20.160 
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Universal Access Fund Surcharge, p. 2468, 3137 
Tax Assessment Review Process, p. 1814, 2199 
and other rules - Liquor License Transfers, p. 1139, 
2088 
and other rules Commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132, 2498 
and other rules Lottery Process for Liquor 
Licensing, p. 2441, 3132, 3221 
Management Agreements, p. 1491, 2102 
Withholding Allowances, p. 1909, 2504 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128, 2505 

Montana Administrative Register 



-324-

42.20.454 and other rules - Real and Personal Property Tax 
Rules, p. 3263 

42.21.113 and other rules Personal Property Trended 
Depreciation Schedules and Valuations for the 1999 
Tax Year, p. 2451, 3316, 154 

42.21.113 Personal Property Schedules, p. 1153, 1525 
42.22.1311 and other rule - Industrial Property Trend Factors, 

p. 2949, 3318 
42.31.331 Tobacco Rules - Sales from Vending Machines, p. 733, 

1417 
42.38.101 and other rules - Unclaimed Property, p. 1399, 2511 

SECRETARY OF STATE. Title 44 

1.2.419 

1.2.519 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions for the Montana 
Administrative Register, p. 2856, 3223 
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