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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any

changes made since the proposed stage. The interpretation
section contains the attorney general’s opinions and state
declaratory rulings. Special notices and tables are found at

the back of each register.
Inguiries regarding the rulemaking process, including material
found in the Montana Adminigtrative Register and the

Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

In the matter of the adoption of new
Rules I and 11, repeal of ARM
2.5.119, and the amendment of
ARM 2.5.201, 2.5.202, 2.5.302,

) NOTICE OF PROPOSED
)
)
)
401, 2.5.403, 2.5.404, )
)
)
)
)

ADOPTION, REPEAL AND
AMENDMENT OF RULES

2.5.303, 2.5.

2.5.405, 2.5.406, 2.5.407, 2.5.501, NO PUBLIC HEARING
2.5.502, 2.5.503, 2.5.505, 2.5.601, CONTEMPLATED
2,5.602, 2.5.603, and 2.5.604

concerning state procurement.

TO: All Concerned Persons

1. On November 16, 1999, the Department of Administration
proposes to adopt New Rules I and II, repeal ARM 2.5.119, and
amend ARM 2.5.201, 2.5.202, 2.5,302, 2.5.303, 2.5.401,
2.5.403, 2.5.404, 2.5.405, 2.5.406, 2.5.407, 2.5.501, 2.5.502,
2.5.503, 2.5.505%, 2.5.601, 2.5.602, 2.5.603, and 2.5.604
pertaining to state procurement.

2. The Department of Administration will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommedation, contact the Department of Administration no
later than 5:00 p.m. on November 4, 1999 to advise usg of the
nature of the accommodation that you need. Please contact
Sheryl Motl, PO Box 200135, Helena, MT 59620-0135; (406) 444-
3315; TDD 1-800-253-4091; or FAX (406) 444-2529.

3. The proposed new rules will read as follows:

Rule I REQUESTS FOR INFORMATION (1) Agencies may issue
requests for information. A request for information may be
used only to obtain preliminary information about a market or
the type of available supply or service, where there is not
enocugh information readily available to write an adequate
specification or work statement.

{(2) Pricing information may be requested only with the
provision that such information would be submitted
voluntarily. The request for information must clearly state
that no award will result from the inquiry.

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-221, MCA

Rule IT LATE BIDS OR PROPOSALS (1) Late bids or
proposals will not be accepted, regardless of cause. Late bids
or proposals will be returned unopened to the vendor at the
expense of the vendor or destroyed if requested.

MAR Notice No, 2-2-288 19-10/7/99
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AUTH: Section 18-4-221, MCA
IMP: Section 18-4-221, MCA

4. ARM 2.5.119, the rule proposed to be repealed, is on
page 2-133 of the Administrative Rules of Montana.

AUTH: Section 18-4-221, MCA
IMP:  Section 18-4-221, MCA

5. The rules to be amended provide as follows: (new
matter underlined, deleted matter interlined)

INITI In these rules, words and terms
deflned in Title 18, chapter 4, MCA, shall have the same
meaning ae in the statutes and, unless the context clearly
requires otherwise or a different meaning is prescribed for a
particular section, the following definitions apply:

(1) and (2) Remain the same.

! ; ) b ) 14 £ o) )
eé&*edﬂ_bhe_b*d_. : 0y
(3) "Bid" means the executed dogument submitted by a
"bidder" in response to an jpvitation for bid.
(4) and (5) Remain the same.
. .
el fi’ !EBMFEE?E*‘E htﬂd*?g ?eans the—otfering—of ?’tees by
(7) through (11) Remain the same, but are renumbered (6)
through (10)
ve contract" mean at sta agencies wmust
r gervic rom the contract

hol g;(g), nlggg the contract allows otherwise.
(12) through (14) Remain the same.

" -exclusive contract" m state ncies are
t i urch. thi u; vice the
trac old d may obtain the necessa vice or
uppl ifferent source followi th irements of
it iy agenc I remen legation

(16) "Offer" means proposal. "Offeroxr" means a pefson
submitting a proposal when a procurement is made by—a-—seurece
: LS L by a

ue f sal
(17) roffice supply" means an item imeluded—undern the

i 4 in the Central Stores Product
Catalogs . 4
with prefixes beginning with the following numbers: 7001
through 7704, 7802 through 7904, 7907 and 9513.

(18) through (20) Remain the same.

19-10/7/99 MAR Notice No. 2-2-288
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Fivd le £ ]
precurement—ef-ali--suppliens—and-services needed by the—atate
e*e%adéng-eheae7eee?iees—p*eeH*edTby—ehe—properby—and—ﬂappéy

2 "Reguest for inf ion" document u
informally solicit information_about a market or type of
available ly or service w e is no informatio
readily available to write an cification or work
statement .

22) "Reque fo uote" gource selection
metho W or in Tit 18, MCA.

(22) Remains the same, but is renumbered (23).

+233(24) "Requisition time schedule" means a schedule
issued by the purehasing state procurement bureau each year
which designates the dates by which certain categories of
controlled items must be requested from the bureau.

(24) through (28) Remain the gsame, but are renumbered
(25) through (29).

429+(30) “Specificationg" means a detailed description
of what the purchaser requires and what a bidder or offeror
must offer to be considered for an award.

3 "stat rocureme bureau" meang that bureau of th
division responsible for procuring or superviging the
rocurement of al lies and services needed by the st

excluding thoge services procured by the property and supply
bureau and publications and graphics bureay,

(30) through (33) Remain the same, but are renumbered
(32) through (35).

434} (36) "Vendors list" means a list maintained by the
division listing the names and addresses of suppliers of
various geeds gupplies and services from whom bids or
proposalsg can be solicited.

AUTH: Section 18-1-114 and 18-4-221, MCA
IMP: Section 18-4-221, MCA

2.5.202 DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES

(1) through (5)(b) Remain the same.

{c) communications equipment and_systems--approval by
information gservices division is required.

{d) Remains the same.

(6) Delegation of authority.

(a) Except for controlled items or as specified in (5),
authority is hereby delegated to all agencies for the
procurement of supplies and services of $5,000 or less.

(b) Remains the same,

(c} Delegation greater than $5,000 will be given through
a written delegation agreement with the purchesimg gtate
procurement bureau. The written delegation shall specify:

(i} through (7) Remains the same.

AUTH: Section 18-4-242, MCA
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IMP: Section 2-17-301, 2-17-302, 18-4-221 and 18-4-222,
MCA

O] FROM THE A CIE O THE DIVISION

(1) All agencies must complete the division's electronig
requisition form when a state purchase order is required from
the division +4see—ARM—2-5-304)>. The requisition must be
signed or electronically approved by an authorized agency
official. Only items of a like nature (items ordinarily
procurable from the same vendor) to be billed to one location
shall be combined on one requisition. A separate requisition
is required for each billing location. The requisition must
be accompanied by specifications as described in ARM 2.5.501.
Completed requisitions for coarse paper, computer paper,
computer software supported by information systems gervices
division, fine paper, forms, flags, fire extinguishers,
janitorial supplies, and office supplies shall be forwarded to
the property and supply bureau; requisitions for printing
shall be forwarded to publications and graphics bureau.
Completed requisitions for supplies and services (not listed
above) shall be forwarded to the purehasing gtate procurement
bureau.

(2) through (4) Remain the same.

AUTH : Section 18-4-221, MCA
IMP: Section 18-4-221, MCA

2.5.303 ENFORCING THE CONTRACT (1) Except for items
purchased and warehoused by the division's central stores
program, agencies are responsible for receiving supplies and
services procured on their behalf by the department.
Receiving means inspecting the supply or service and checking
it against the contract to iwsure engure that it is
acceptable, complete and in compliance with the terms of the
contract.

(2) Remains the same,

(3) The state of Montana reserves the right to assess
liquidated damages for failing to comply with delivery
requirements indicated in the bid or proposal. This sum may be
deducted from vendor payment for failure to deliver when
specified. Liquidated damages should not be punitive and
should only be used where it is difficult to determlne actual
damages at the time of contractlng

Eime—

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-221, MCA

2.5.401 VENDORS LIST (1) Remains the same.

(2) To get on the vendors list, a vendor must register
with the division on a form supplied by the division,
1nc1ud1ng 1nformat10n sufficient to 1dent1fy preper the

supplies or services the vendor wishes
19-10/7/99 MAR Notice No. 2-2-288
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to bid supply. Registration—forms—are—available—Erem—the

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-221, MCA

2.5.403 BIDDING PREFERENCES (1) Remains the same.

(2) To assess eligibility, the department requires
vendors to apply for preference by completing the applicable
sections of the bidder affidavit form described in 18-1-113,
MCA. The affidavit must be on file with the division or

appropriate political subdivision at the time of bid opening,
or be submitted with the bid to be con51dered for preference
eligibility. The business name and £ ation
number on the affidavit must mat i s an
federal identification number i i cumen:

i rder to be considered eligible f t eference. Branc
offices of a Monta egident

affidavit on fi with th ublic agency unl th ubmitt
bid documents reflect t me_busines me an me _federa

identification pumber as the parent company's affidavit.,
Vendors who submit inaccurate information on this form may be
subject to the provisions of ARM 2.5.402.

(3) A—thiwmd The preference;—as required in 18-7-107,
MCA, must be applied to all state printing, binding, and
stationery work subject to the limitations in (1).

AUTH: Section 18-1-114 and 18-4-221, MCA
IMP: Section 18-4-221, MCA

2.5.404 BID AND PROPOSAL PREPARATION (1) Any exceptions
to the bid-ew specifications on the part of the bidder or
offeror must be clearly indicated. Exceptions may be rejected.

(2) Each item on which a bidder gr offeror submits a
guotation must be new and unused and of the latest model or
manufacture unless otherwise specified by the state. It shall
be equal in quality and performance characteristics to that
indicated in the #nvitatien—fer—PBid invitation for bid or
request for proposal.

(3) The price for each item must be stated in—the—tid
and shall be c¢learly shown in the space provided on the bid
form. Only one unit price sghall be shown for each item unless
specific provision is made in the bid form for an optional
figure. The price of each jtem shall be extended to show the
total price for the quantity requested. 1In case of error in
extension, the unit price gshall prevail.

(4) Remains the same.

(5) Unless stated otherwise in the golicitation,
Ppayment will be due 30 days from:

(a) the receipt of a properly executed claim; or

(b) upon satisfactory receipt of the merchandise or
service, whichever is later.

(6) Remains the same.
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(7) Vendors will offer a firm price for 30 days after a
bid or proposal opening, pending award, unless otherwise
provided for in the invitation for bids or reguest for
propogal

{8) Remains the same.

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-221, MCA

2.5.405 BLIND VENDORS' BIDDING PREFERENCE (1) A blind
person wishing to claim the vending facility preference must
complete the determination form provided by the purekesing

bureau. The form must be completed by an
ophthalmologist, physician skilled in diseases of the eye or a
state of Montana, department of public health and human
services, visual services counselor.

(2) Remains the same.

AUTH: Section 18-5-501, MCA

IMP: Section 18-5-501, MCA
2.5.406 VENDOR_PROTEST (1) Except for small purchases

or limited solicitations made pursuant to 18-4-305, MCA, a
bidder, offeror, or contractor aggrieved in connection with
the solicitation, award, or administration of a contract may
protest to the department. Protests invelving a solicitation
or award must follow the provisions of 18-4-242, MCA. The

department is respongible for making decisgions ;nvolvlng the
bespt interepts of the state.

(2) In the event the protest concerns the administration
of an existing contract, the protesting party must follow the
protest procedure get out in the contract. If there is no
procedure stated in the contract, the protesting party must
submit a protest in writing no later than 14 days after the
cause of action, question, or dispute has arisen. If the
protest is not resolved by mutual agreement, the department
shall issue a written decision on the protest within 30 days
after the receipt of the protest. In issuing the final
decigion, the decision must:

(a) state the reason for the action taken by the
department with regard to the contract; and

(b) inform the aggrleved party of the party's right to
pursue judicial eetdem review under Title 18, chapter 1, part
4, MCA.

(3) and (4) Remain the same

AUTH: Section 18-4-221, MCA
IMP: Section 18-1-402 and 18-4-221, MCA

2.5,407 S OF RESPONSIBILIT (1) Among factors
that may be considered in determining whether the standard of
regponsibility has been met are whether a prospective
contractor:

{a) through (d} Remain the same.
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(e) has a satisfactory record of past performance.
Nothing shall prevent the procurement officer from
establishing additional responsibility standards for a
particular procurement, provided that these additional
standards are set forth in the SolicitationL_gg_E;gngglng

t for wi the state of Montana as a c

(2) A prospective contractor must supply 1nformat10n
requested by the procurement officer concerning the
respongibility of the contractor in a timely and convincing
manner. If the contractor fails to supply the requested
information, the procurement officer shall base the
determination of responsibility upon any available information
or may find the prospective contractor nonresponsible.

(3) and (4) Remain the same,

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-308, MCA

2.5.501 SPECIFICATIONS (1) through (5) Remain the same.

{6) A specification for a specific brand of supplies or
services er—egquipment may be used if the requesting agency has
a documented need to maintain a standard of performance and
compatibility with existing supplies, equipment or staff
experience.

(7) The suggested format for gspecifications is as
follows:

{a) through (e) Remain the same.

(£) Date commodlty is to be dellvered +en—the—avefage—

(g) and (h) Remain the same.

AUTH: Section 18-4-232, MCA
IMP: Section 18-4-231 through 18-4-234, MCA

2.5.502 BID, PROPOSAL, AND CONTRACT PERFORMANCE SECURITY

(1) The state may, at its discretion, require bid or
proposal security and/or contract performance security for the
procurement of services and supplies.

(2) Bid oxr propgsal security and contract performance
security requirements must be stated in the invitation for
bids or the request for proposals.

(3) and (4) Remain the same.

(5) All bid and proposal security, except bonds, will be
returned to the unsuccessful bidders and proposers within 30
days from the date of the award.

{6} Remains the same.

(7) All gontract performance security, except bonds,
will be returned to the successful bidder or offeror upon
completion of the contract, or at the discretion of the
procurement official as documented to assure contract

MAR Notice No. 2-2-288 19-10/7/99
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completion, or warranty period as declared within the
contract.

AUTH: Section 18-4-221, MCA
IMP: Section 18-1-102 and 18-4-312, MCA

Iic C (1) through (3) Remain the spame.
(4) In the event that it is either not practicable or not
advantageous to the state to furnish bide golicitations to all
the bidders yendorg listed on the central biddewss vendors list
for a specific supply or service, the purchasing agency may
elect to shorten e—kidders the list by selecting a sample of
bidders or offerors.

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-303 and 18-4-304, MCA

2.5.505 MISTAKES AND MINOR VARIATIONS IN BIDS AND OFFERS

{1) The procurement officer may allow a bidder or
offeror to correct minor mistakes in a bid or offer if the
mistake is clearly not attributed to an error in judgment, and
the mistake and the intended correct bid or offer avre— is
clearly evident on the form of the bid document. Examples of
correctable mistakes include, but are not limited to:

(a) through (3) Remain the same.

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-303 and 18-4-304, MCA

2.5.601 COMPETITIVE SEALED BIDS (1) through (4) Remain
the same.

(5) Upon receipt of a bid or a facsimile transmission of
a bid, an employee of the agency other than the procurement
officer will cauge it to be time-stamped and stored in a
secure place until the time and date set for bid opening. In

idered tim the entire printed bid must be
estination by th ecified time, )

(6) Bide shall be opened publicly at the time, date and

place de91gnated 1n the invitation for b1d Fhe—pame—of—each

(7) Remains the same.
(8) Follow1ng determination of product acceptability, +£
i bids will be evaluaked reviewed to determine
which bidder offers the lowest cost to the state in accordance
with the evelustien—eriteria gpecifications set forth in the
invitation for bids erd, including the preference provisions
degcribed in ARM 2.5.403, Bxampies—ef-such—eriteria—inctude
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o y—1 b . : ; inE . )
atate—has—-avatlable—concerming—future—uoe—and

(9) and (10) Remain the same.

(11) The discretion of the division or the head of a
purchasing agency, will be used to resolve tie bids not
resolved by the provisions of 18-1-111, MCA. 3If-ne

(12) through (15) Reﬁain the same.

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-303, MCA

2,5.602 COMPETITIVE SEALED PROPQSAL (1) "Competitive
sealed proposal" is a procurement option allowing the award to
be based upon an evaluation process u31ng stated criteria ew
evaltuation—foetors— to facilitate arriving at a contract that
will be most advantageous to the state.

(2) Competitive sealed proposals, solicited through a
request for propogals, may be practical when one or more of
the following conditions exist:

(a) through (c) Remain the same.

(d) award may need to be based upon a comparative
evaluation as stated in the request for proposals of differing
price, quality, and contractual factors in order to determine
the most advantageous offering to the state. Quality factors
include technical and performance capability and the content
of the technical propeosal; and or

{e) price will be only one of several criteria
congidered in determining an award, if evaluated at all. &he

" 3 n na -~ 3 p .

42+ (3) The request for proposals must be prepared in
accordance with ARM 2.5.601(2) through (4) and must also
include: '

{(a) Remains the same.

(b) the—relative—impertance—of—evaloation—factors— the
criteria that will be used to evaluate the proposals,

(3) Remalns the same, but is renumbered (4).

Proposals
shall be time-stamped upon receipt and held in a secure place
by an employee of the agency untll the establlshed dﬂe—dﬁfe
tlme e
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45 (6) After the dmee time established for recelpt of

proposals, hal n
i abl or ub
cti -4- Th rocurement of 'cer
will r i and make the pro als
avai lic inspectio ffero ubmitting a
o, i idential information
-4- i ude tatem that
attests to the gf:gzg:'g acceptance of the legal and flggncial
ibj i ¢laim ditio ny claim
for trade secret gogfldgg;;al;gy must be_made by an offeror!'s

legal coupsel using the affidavit prescribed by the division,

(7) For the purpose of conducting discussions, proposals
shall be initially classified as:

(a) respongive; or

(b) non-responsive.

i y be found non-responsive any time during
the evaluation process if; )

A of the required information isg ng ovided;

(B} . the submitted price is found to be excessive or
inadequate as measured by criteria gtated in the request for
propogal; or

{C) the proposal is not within the plans and

icati ib d required in the request fo
propogal .
(ii) Nopn-regponsive proposgals will be eliminated from

(8) and (8) (a) Remain the same.

{b) facilitate arriving at a contract that will be most
advantageous to the state taking into consideration all

criteria set forth in the request for proposals.

(c) Discussions may include oral presentations,
interviews, demonstrations, responses to specific questions,
modifications, and negotiations. &fferers—shell—retbe
iﬂéefmeé<&E4ﬂw&*h*eﬂk—at—theweéme—ef—ééeeaeeieae-

tio e procurement officer, one or
more offerors may be provided an opportunity to submit a best
and final offer if additjonal information ig required in order
;g_;ggghﬂg_ﬁ;nglnggglglgg A begt and final offer may not be
requested from the offeror(s) on price alone.
(9) Remains the same.
(10) The evaluation shall be based on the evaluation
i t rth i e requ for pro ogals. The
L i tion 1n assignin oints
W involwv ju ssment of
;hg_gwgluation crlterla The contract will be awarded to the
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hi in roposal offered b iv d
regponsible offeror.
(10) Remains the same, but is renumbered (11)
-
feereta—aa—defined—lw-the-Uniform Trade—Heorets—et—Pitte—30-
(12) and (13)'Remain the same.

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-304, MCA

2.5.60 Q [e)
SUPPLIES AND SERV (1) Remains the same.

(2) The division or state agency, if authorized in a
written delegation agreement, may procure supplies or services
costing between 55,001 and $15,000 using a limited
golicitation procedure. This procedure requires a minimum of
three viable written or oral euetatiens b_gg if available.

The award must be made to the lowes e and
respongive bid. The limited solicitation procedure must be
documented and, wherever practical, use the departmentlis
gstate's vendor list.

(3) and (4) Remain the same.

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-305, MCA

2.5.604 SOLE SQURCE PROCUREMENT (1} through (5) Remain
the same.

(6) through (6) (c) Remain the same.

(d) purchase or renewal of maintenance agreements for
software or hardware meinteponco—agreements.

AUTH: Section 18-4-221, MCA
IMP: Section 18-4-306, MCA

6. We propose to adopt New Rule I concerning requests for
information to give agencies some guidance in how to use this
form of information gathering. We mean to clearly state that a
request for information may not be used as a "source selection
method"” permitted in Title 18, chapter 4, MCA.

7. We propose to adopt New Rule II concerning late bids
and proposals to specify in rule what is the long held policy
in public procurement and specifically of the Department of
Administration concerning late bids and proposals.

8. We propose to repeal ARM 2.5.119 because it
unnecessarily repeats the statute found in Section 18-4-132,
MCA.

9. It is necessary to amend the rules for the following
reasons:

MAR Notice No. 2-2-288 19-10/7/99



-2135-

ARM 2.5.201(3) is deleted as unnecessary. A new (3) is
ingserted to include a reference to "bidder" when discussing
the definition of "bid."

ARM 2.5.201(6) is deleted as unnecessary.

ARM 2.5.201(new 11) and (new 15) are amended to add
definitions of "exclusive" and "non-exclusive" contracts.
Recently the state has begun distinguishing between these two
types of contracts and a formal definition will assist vendors
and agencies in understanding the difference.

ARM 2.5.201(15) is deleted as unnecessary since there is
a definition of "resident bidder."

ARM 2.5.201(16) is amended to clarify that an "offeror"
is a vendor responding to a request for proposal instead of an
"invitation for bid."

ARM 2.5.201(17) changes the wording to reflect a
different business practice for the state's new purchasing
software. ‘

ARM 2.5.201(0ld (21) and new (31)) reflects the new name
for the state procurement bureau. This same change is made
everywhere reference is made to the "purchasing" bureau.

ARM 2.5.201(new 21) is amended to add a definition of
"request for information." This definition will give agencies
some guidance in how to use this form of information
gathering. We mean to c¢learly state that a request for
information may not be used as a "source selection method"
permitted in Title 18, chapter 4, MCA.

ARM 2.5.201{new 22} is amended to add a definition of
"request for quote." This definition is necessary because the
state's new purchasing software refers to "requests for quote"
and not "invitations for bid" or "requests for proposals" as
found in statute.

ARM 2.5.201(new 24) changes the name of the purchasing
bureau to "state procurement bureau."

ARM 2.5.201 (new 30) adds the word "offeror" where the
rule discusses "specifications" to clarify that the rule
applies to both invitations to bid and requests for proposals.

ARM 2.5.201(new 36) "Goods" is replaced as an outdated
term with "supplies."

ARM 2,5.202(5) (¢) is amended to reflect language in
Section 2-17-302, MCA concerning communications systems.

ARM 2.5.202(6) (a) provides clarification.

ARM 2.5.202(6) (c) changes the name of the bureau.

ARM 2.5.302 is amended to refer to the state's new
electronic requisition form and changes the name of the
bureau. :

ARM 2.5.303(3) The last sentence is dropped because it
does not relate to the subject matter of liquidated damages.

ARM 2.5.401 is amended to reflect changes required by the
new purchasing software.

ARM 2.5.403 is amended to reflect Sections 18-1-101 and
18-1-113, MCA, which refer to "public agencies" maintaining a
file of affidavits for the Montana resident preference. The
rule currently only refers to "the division" maintaining the
affidavits which is inaccurate. The second part of the
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amendment clarifies how the state will proceed in handling
claims for resident preference from branch offices of a parent
company. Furthermore, the amendments clarify when a preference
for printing is applied.

ARM 2.5.404 is amended to make minor clarifications
concerning bid and proposal preparation.

ARM 2.5.405 is amended to change the name of the bureau.

ARM 2.5.406 is amended to include a statement to clarify
that the state is responsible for making determinations of
what is in the state's best interest in a protest procedure.
This became an issue during recent litigation.

ARM 2.5.407 is amended to clarify that the state may
consider its own experience with a vendor in making a
determination of "responsibility" as required in Section 18-4-
308, MCA.

ARM 2.5.501 is amended to make minor clarifications in
the text.

ARM 2.5.502 is amended to continue to distinguish between
bids and proposals and bidders and offerors.

ARM 2.5.503 is amended to make minor clarifications in
the text.

ARM 2.5.505 is amended to make minor clarifications in
the text concerning bids and proposals.

ARM 2.5.601(5) is amended to clarify that incomplete bids
will not be accepted as timely. Subsection (6) is amended to
clarify that all information involving a bid is open to the
public. Subsection (8) is amended to clarify how bids will be
awarded and to continue the clarification between bids and
proposals. Some material is deleted as unnecessary. Subsection
(11) makes minor clarifications and removes unnecesgsary text.

ARM 2.5.602 is amended extengively as a result of a 1998
Montana Supreme Court decision addressing the "public's right
to know" concerning the request for proposal procesa and as a
result of recent litigation. See Great Falls Tribune Company
v, Day, 1998 MT 133, 959 P.2d 508 (1998). Subsection (1) is
amended to clarify that the evaluation process for a request
for proposal procesgs must be based solely on "stated criteria*
and removes the confusing and redundant reference to
v"evaluation factors." In addition, language is inserted to
clarify that the purpose of the request for proposal process
is to reach a contract that will be most advantageous to the
state. New subsection (2) (e) clarifies the language concerning
the consideration of price in a request for proposal.
Subsection (3) (b) states that evaluation criteria must be
included in the original solicitation document. Subsection (5)
is amended to remove restrictions on the public's right to
inspect the proposal documents. Subsection (6) concerns the
protection of trade secret information and what an offeror
must do in order to submit trade secret material. 0ld
subsection (6) is deleted and the concepts re-inserted in new
(10) . New subsection (7) describes when a proposal may be
found non-responsive and specifies that proposals found non-
respongive may not be considered further. Subsection (8) (c) is
amended to remove the restriction on informing offerors of the
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their statug. This information may not be withheld under the
recent Supreme Court opinion.

ARM 2.5.602(8) (d) places limitations on when best and
final offers may be requested. The Supreme Court decision
concerning the public's right to know implies that competing
offerors may now inspect each others proposals for information
that may enhance their own ability to obtain a contract award.
If best and final offers were requested on price alone, the
business community could be subjected to an auction type
environment that is not permitted even in the invitation for
bid process.

ARM 2.5.602(10) is amended to describ& how requests for
proposals may be evaluated. In addition, language is included
to clarify that discretion will be involved in the evaluation
process, implying that an RFP evaluation process cannot be
totally without some subjectivity. However, this amendment
also limits that discretion by clarifying that the contract
must be awarded to the highest scoring proposal offered by a
respongible and responsive offeror. Subsection (1l1) is struck
because it directly conflicts with the Supreme Court decision.

ARM 2.5.603 is amended to
uging the limited solicitation
basis of loweat responsive and

ARM 2.5.604 is amended to

10. Proposed rule notices

state that contracts awarded
process must be awarded on the
responsible bidder.

clarify the intent of the rule.

are placed on the Procurement

and Printing Division's Internet site at
www.state.mt.us/doa/ppd.

11. Concerned persons may submit their data, views, or
arguments concerning the proposed rule actions to Sheryl Motl,
Bureau Chief, State Procurement Bureau, Department of
Administration, PO Box 200135, Helena, MT, 59620-0135,
Electronic responses may be sent to smotl@state.mt.us. Any
comments must be received no later than November 4, 1999,

12. If persons who are directly affected by the proposed
action wish to express their data, views, and arguments orally
or in writing at a public hearing, they must make a written
request for a hearing and submit this request along with any
written comments they have to Sheryl Motl at the address
listed above. The comments must be received no later than
November 4, 1999.

13. If the agency receives requests for a public hearing
on the proposed action from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the appropriate administrative rule review
committee of the legislature; from a governmental subdivision
or agency; or from an association having not less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
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persons directly affected has been determined to be 25 based
on the minimum numbers stated above.

14. The Department of Administration maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to this list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notice regarding state procurement. Such written
request may be mailed or delivered to Sheryl Motl, PO Box
200135, Helena, MT 59620-0135, faxed to the office at (406)
444-2529, or may be made by completing a request form at any
rules hearing held by the Department of Administration.

15. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

By:
Lois Menzies

Lois Menzies, Director, Department of Administration

Dal Smilie
Dal Smilie, Rule Reviewer, Department of Administration

Certified to the Secretary of State September 27, 1999.
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BEFORE THE CLASSIFICATION REVIEW COMMITTEE
OF THE STATE OF MONTANA

In the matter of the proposed
amendment of ARM 6.6.8301,
concerning updating references
to the NCCI Basic Manual for

NOTICE OF PROPOSED
AMENDMENT OF ARM
6.6.8301

[P

Workers Compensation and
Employers Liability Insurance,
1996 ed. NO PUBLIC HEARING
CONTEMPLATED
TO: All Concerned Persons
1. On December 16, 1999, the Montana Classgification

Review Committee proposes to amend ARM 6.6.8301 updating
references to the NCCI Basic Manual for Workers Compensation and
Employers Liability, 1996 edition.

2. The Classification Review Committee will make
reascnable accommodations for persons with disabilities who wish
to participate in this rulemaking process and need an
alternative accessible format of this notice. If you require an
accommodation, contact the Committee no later than 5:00 p.m.,
November 9, 1999, to advise us of the nature of the
accommodation needed. Please contact Christy Weikart, State
Compensation Insurance Fund, 5 South Last Chance Gulch, Helena,
MT 59601; telephone (406) 444-9332; fax (406) 444-6555.

3. The rule, as proposed to be amended, appears as follows
{(new material is underlined; material to be deleted is
interlined) :

E OF CLASSIFICATION FOR COMPENSATION
PLAN NO. 2 (1) The committee hereby adopts and incorporates by
reference the NCCI Basic Manual for Workers Compensation and
Employers Liability Insurance, 1996 ed., as supplemented through
T which establishes
c13391f1catlons with respect to employers electing to be bound
by compensation plan No. 2 as provided in Title 39, chapter 71,
part 22, Montana Code Annotated. A copy of the Basic Manual for
Workers Compensation and Employers Liability Insurance is
available for public inspection at the Office of the
Commiesioner of Insurance, Room 270, Sam W. Mitchell Building,
126 North Sanders, P.0O. Box 4009, Helena, MT 59620-4009. Copies
of the Basic Manual for Workers Compensation and Employers
Liability Insurance may be obtained by writing to the Montana
Classification Review Committee in care of the National Council
on Compensation Insurance, Inc., 7220 West Jefferson Avenue,
Suite 310, Lakewood, Colorado 80235. Persons obtaining a copy
of the Basic Manual for Workers Compensation and Employers
Liability Insurance must pay the committee's cost of providing
such copies.
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(2) Remains the same.

 AUTH: 33-16-1012, MCA;
IMP: 33-16-1012, 2-4-103, MCA
4. The proposed amendments are necesgary in order to

update references to the NCCI Basic Manual for Workers
Compensation and Employers Liability. Changes to the NCCI Basic
Manual for Workers Compensation and Employers Liability affect
classifications for those employers listed below:

Item B-1359 - Elimination or Enhancement of Selected
Basic Manual Classifications and Basic Manual
Claggification Advisory Notes

Purpose: The proposed filing eliminates three
clasgifications that have minimal national
payroll/credibility. The three codes are:

1470 - Coke Mfg. & Drivers (any existing
experience in this code will be moved
to Code 1472)

7323F - Stevedoring: Explosive Materials
Under Contract (existing experience
moved to Code 7309F, 7317F or 7327F
depending on type of stevedoring

performed)
8710 - Field Bonded Warehousing - All
Employees & clerical (existing

experience moved to Codes 8291, 8292
or 8293 depending on type of items
being warehoused)

Item B-1361 - Basic Manual Updates or Selected Rules
and References

Purpose: Filing proposes 9 different enhancement or
modernization's of certain Basic Manual
Rules and References

Specialty Contractor Classifications:
1) Flagging Services
2) Concrete Pumping Service

Purpose: To assign all specialty contractor flagging
services to Code 5506 -~ Street or Road
Construction: Paving or Repaving and to assign
all specialty contractor concrete pumping
gervices to Code 9534 - Mobile Crane and Hoisting
Service Contractors NOC,

5. Concerned persons may submit their data, views or
arguments concerning the proposed amendment in writing to
Christy Weikart, c/o National Council on Compensation Insurance,
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Inc., 7220 West Jefferson Avenue, Suite 310, Lakewood, Colorado
80235, to be received no later than December 1, 1999.

6. If persons who are directly affected by the proposed
amendment wish to express their data, views and arguments orally
or in writing at a publi¢ hearing, they must make written
request for a hearing and submit this request along with any
written comments they have to Christy Weikart, Chairperson,
Montana Classification Review Committee, c/o National Council on
Compensation, Inc., 7220 West Jefferson Avenue, Suite 310,
Lakewood, Colorado 80235, The comments must be received no
later than December 1, 1999.

7. If the classification review committee of the state of
Montana receives requests for a public hearing on the proposed
amendments from either 10% or 25, whichever is less, of the
persons who are directly affected by the proposed amendment;
from the appropriate administrative rule review committee of the
legislature; from a governmental agency or subdivision; or from
an association having not legs than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register,

Ten percent of the businesses directly affected by the
propogsed elimination of the classification codes has been
determined to be 10 based on 100 businesses.

Ten percent of the business directly affected by the
proposed change to specialty flagging contractors and specialty
concrete pumping contractors has been determined to be 25 based
on 250 businesses.

8. The State Auditor's Office maintains a 1list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have their
name added to the list shall make a written request which
includes the name and mailing address of the person to receive
notices and specifies whether the person wishes to receive
notices regarding insurance rules, securities rules, or both.
Such written requests may be mailed or delivered to the State
Auditor's Office, P.O. Box 4009, Helena, MT, 59604, faxed to the
office at (406) 444-3497, or may be made by completing a request
form at any rules hearing held by the State Auditor's Office.
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9. The bill sponsor notice requirements of 2-4-302, MCA do
not apply.

CLASSIFICATION AND
REVIEW COMMITTEE

Cr%cal‘??_, Lobrcd ol

By:
Christy Weikart
Chairperson
_/Rgﬂ;:;, —2;152;50451’
By:

Gary L. Spaeth

Certified to the Secretary of State September 27, 1999.
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BEFORE THE BOARD OF MEDICAI, EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of a rule pertaining ) THE PROPOSED AMENDMENT OF
to definitions and the proposed) 8.28.1501 DEFINITIONS AND
adoption of rules pertaining ) THE PROPOSED ADOPTION OF

to post-graduate training NEW RULES I MEDICAL STUDENT,
programs II STUDENT'S PERMITTED
ACTIVITIES, III INTERN, IV
INTERN’'S SCOPE OF PRACTICE,
V RESIDENT, VI RESIDENT'S
SCOPE OF PRACTICE AND VII
APPROVED RESIDENCY

TO: All Concerned Persons

1. On November 10, 1999, at 10:00 a.m., a public hearing
will be held in the Division of Professional and Occupational
Licensing Conference room, Lower Level, Arcade Building, 111
North Jackson, Helena, Montana, to consider the proposed
amendment and adoption of the above-stated rules.

2. The Department of Commerce will make reascnable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
November 1, 1999, to advise us of the nature of the
accommodation that you need. Please contact LaVelle Potter,
Board of Medical Examiners, 111 N. Jackson, P.0. Box 200513,
Helena, Montana 59620-0513; telephone (406) 444-9322; Montana
Relay 1-800-253-4091; TDD (406)444-2978; facsimile (406) 444-
9396. Persons with disabilities who need an alternative
accessible format of this document in order to participate in
this rule-making process should contact Lavelle Potter.

3. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8.28.1501 DEFINITIONS As used in this sub-chapter the
following definitions apply:
(1) and (2) will remain the same.

" " _mean erson who has draduated from an
approved medical school, and is enrolled in a program of
training approved for first year post-graduates. The intern
m 1 £ to as "in post-graduate year 1" (PGY-1
or "first year resgident."

{(a) An intern has passed USMLE Steps 1 and 2, and ig
preparing for, or awaiting the results of, USMLE Step 3, or
the American osteopathic equivalent;

{b) An intern is;
(i) not yet eligible for licensure;

(ii) not required to obtain a license for medical

i erformed while in Montana: and

iii ot nitored by the board.

c The board may extend the time of internship beyond
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one or good caug own . :
{3} and (4) remain the same, but are renumbered (4) and
(5).

6 "Medical student" means a person current enro
in a gchool of allopathic or osteopathi edj a ove
the council on medical education of the American medicgal
association, the equivalent body of the American osteopathic
asgociation or the board.
(a) A medical student ig:
{i) not vet eligible for licensure;

{ii not required obtai ng or ical
practice performed while in Montana; and

iid not monitored by t board.

A person is not a medj 8 e i h erson:

i hasg bee w a doctorate degree and
successfully com he United States medical licensin
examination (USMLE) Steps 1 and 2, or the equivalent level of
testing by the American osteopathig aggeciation; or

ii ag_passed USMLE Ste r_ th ivalent level

of testing by the American osteopathig _assogiation.

(5) remains the same, but is renumbered (7).

(8) "Resident" means a person who is educationally
eligible for licensure as a physician, that is:

(a) has the degree of medical doctor, doctor of
osteopathy or an equivalent degree:

(b) for purposes of licensure only:

(i) prior to Qctober 1, 2001, has completed post-graduate
year 1; or

(ii) on or after October 1, 2001, has completed post-
graduate year 2;

(c) holds a certificate from the educational commission
for foreign medical d g (ECFMG) where applicable, or the
American osteopathic asscciation egquivalent; and

(d) is enrolled in a residengy training program approved
by the accreditation council for graduate medical educati
(ACGME) or the equivalent American osteopathic association
¢redentialing body.

{e} A resident may apply for licensgure:

(1) if the resident is _enrolled in an ACGME-approved
residency or a residency approved by the American esteopathic
aggociation, the resident need not have an existin active
license tgo practice ag a physician in a _state or territory of
the United States; '

(ii) 4if the regidept is not enrolled in an ACGME-
approved residency, the resident must have an existing, active
licenge to practice as a physician in a_state or territory of
the United States in order to obtain resident registration."

(6} through (8) remain the same, but are renumbered (9)
through (11}.

Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102,
37-3-203, MCA
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4. The proposed new rules will read ag follows:

"I MEDICAL STUDENT'S PERMITTED ACTIVITIES (1) All
medical practice must be under the direct supervision of a
Montana-licensed physician, who must be aware of the
limitations on the medical student’s scope of practice.
Either the medical student’s medical achool or the supervising
physician must carry malpractice insurance covering the
medical student’s practice during the training process.

{2) As used herein, "direct supervigsion" means that the
supervising physician is physically present in the same
building as the medical student, or is within 20 minutes of
the physical presence of the patient being cared for by the
medical student.

(3) The medical student may:

{(a) assist the licensed physician in medical procedures
(for example, suturing wounds) in an office or hospital;

(b) 8scrub and assist the licensed physician in surgery;

(c) participate in educational and patient conferences;
and

(d) participate in medical research.

(4) The medical student may not practice independently;
for example, among other things, the medical student may not:

(a) perform surgery;

(b) care for a patient in an emergency room without the
physical presence of the supervising physician;

(¢) prescribe medications without the co-signature of
the medical student’s supervising physician;:

(d) write or issue orders without the co-signature of
the medical student'’s supervising physician; or

(e) s8ign hospital records or patient charts without the
co-signature of the wmedical student’s supervising physician."

Auth: Sec¢. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102,
37-3-203, MCA

"II _INTERN'S E OF PRACTIC (1) If the training
program in which the intern is enrolled is approved by the
ACGME, the intern's scope of practice shall be defined by the
residency review committee of the ACGME, or American
osteopathic association equivalent,

(2) 1If the training program in which the intern is
enrolled is not approved by the ACGME or American osteopathic
association equivalent, the intern’s medical practice must be
under the direct supervision of a Montana-licensed physician,
who: '

(a) must be aware of the statutory limitations on the
intern’s scope of practice; and

(b) must carry malpractice insurance covering the
intern’s conduct during the training process. .

(3) As used herein, "direct supervision" means that the
supervising physician is physically present in the same
building as the intern, or is within 20 minutes of the
physical presence of the patient being cared for by the
intern.
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(4} Subject to the local training program’s
requirements, the intern may:

(a) assist the licensed physician in medical procedures
(office and hospital);

(b) scrub and assist the licensed physician in surgery;

(c) participate in educational and patient conferences;

{d) participate in medical research; '

(e) prescribe medications, without the co-signature of
the intern's supervising physician;

(£) write or issue orders, without the co-signature of
the intern’'s supervising physician; and

(g) sign hospital records or patient charts, without the
co-gignature of the intern’s supervising physician.

(5) The intern may not practice independently; for
example, among other things, the intern may not:

(a) perform surgery; or

(b) care for a patient in an emergency room without the
physical presence of the supervising physician."

Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102,
37-3-203, MCA

"IIT RESIDENT'S SCOPE OF PRACTICE (1) A resident may
practice medicine in a hospital or clinic in which the
resident is training, under the general supervision of a
Montana-licensed physician.

(2) As used herein, "general supervision" means that the
supervising physician need not be physically present in the
same building as the resident, nor within 20 minutes of the
physical presence of the patient being cared for by the
resident.

(3) 1If the training program in which the resident is
enrolled is approved by, or affiliated with a program approved
by the ACGME, the resident’'s scope of practice shall be
defined by the residency review committee of the ACGME.

(4) If the training program in which the resident is
enrolled is not approved by the ACGME, the supervising
physician must be aware of the statutory limitations on the
regident’s scope of practice, and must carry malpractice
insurance covering the resident’s conduct during the training
process.

(5) A resident may, among other things:

(a) participate in active, actual patient care;

(b) write prescriptions and orders without co-signature
of the sponsoring or supervising physician;

{(c) sign hospital charts and office records;

(d) assume increasing responsibility in surgical and
medical care, within the context of a review process;

(e} take emergency room and other calls independently
and without direct supervision; and

(f) participate in medical research and review
processes."

Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102,
37-3-203, MCA
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"IV__APPROVED RESIDENCY (1) A residency is approved for
purposes of 37-3-102(3), MCA, if the training program meets
the following criteria:

(a) is in a hospital or clinic located in the United
States; and

(b) has been approved by the American council on
graduate medical education or the American osteopathic
association. )

(2) Alternatively, a residency is approved if, upon
investigation, the board finds that the residency:

(a) 1s approved by, or affiliated with, the world health
organization;

(b) carries malpractice insurance;

{(c) has been approved for certification by the American
board of medical specialties;

(d) requires residents to have sufficient fluency in
spoken and written English to practice medicine with
reagonable skill and safety;

(e} has an internal examination process (if written
examinations are conducted, the residency will provide the
board with reports or access to examination results}); and

(f) provides that residents are supervised by a mentor
who:

(1) is a licensed physician; and

(ii) provides written evaluations and/or reports to the
training program, and to the board upon request.'

Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102,
37-3-203, MCA

- REASON: There are three levels of medical education after the
baccalaureate degree which are undertaken by persons training
to be physicians: wmedical school (generally, four years,
following the college bachelor degree), internship (or "post-
graduate year 1" following medical school) and residency
("post-graduate years 2 and 3" following internship.) Section
37-3-102, MCA, authorizes the Board to approve "internships*
and “residencieg," but does not set down criteria for such
approval, nor does it distinguish between those two levels of
post-graduate education. There is no definition for the term
"medical student," nor is that level of education
distinguished from that of interns and residents. Section 37-
3-203, MCA, exempts interns and residents from licensure, but
does not set forth a scope of practice for either educational
level, or for that of the medical student. This silence in
the law has raised questions and problems.

Although Montana does not have a medical school, the
state isg experiencing a healthy increase in all levels of
physicians-in-training coming into the state for at least part
of their medical education--for rotations of two- to four-
weeks up to two or more years. These persong learn how to
provide rural medicine, and many are attracted to the state
and return to settle and practice permanently here. At
present, however, there is no formal regulation of these
trainee physicians, although they are undertaking increasing

19-10/7/99 MAR Notice No. 8-28-51



-2148-

responsibility for actual patient care. Questions have been
presented to the Montana Board of Medical Examiners as to the
scope of practice of these trainees, such as: "Can a medical
student assist at surgery?" "Can a foreign medical graduate
who does not qualify for a Montana physician license work in
the state as a ‘resident?’" "Can an ’'intern’ order
medications for a patient in a hospital, or must orders be
counter-gigned by a Montana-licensed physician?"

The Montana Board of Medical Examiners determined that a
systematic get of rules was needed to define the
qualificationg of the three educational levels {(that is,
"medical student," "intern" and "resident"), and to give the
public notice of the scope of practice at each level and the
degree of supervision required. The rules proposed above were
drafted in consultation with the administrators of some of the
training programs operating in the state.

The proposed rules set the standards the Board would
apply in answering questions from the public, and
administering the licensing and disciplinary statutory scheme.
The proposed rules give guidance to persons seeking Board
approval of non-accredited programs, as provided in section
37-3-102, MCA. The proposed rules fill a gap in the law, and
are consistent with the existing statutory and regulatory
scheme.

5. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Medical Examiners, 111 North Jackson, P.0O. Box 200513, Helena,
Montana 59620-0513, or by facsimile, number (406)444-9396, to
be received no later than 5:00 p.m., November 10, 1999.

6. Charlene Norris, attorney, has been designated to
preside over and conduct this hearing.

‘ 7. Persons who wish to be informed of all Board of
Medical Examiners administrative rulemaking proceedings or
other administrative proceedings may be placed on a list of
interested persons by advising the Board at the hearing or in
writing to the Board of Medical Examiners, 111 North Jackson,
P.0O. Box 200513, Helena, Montana 59620-0513 or by phone at
(406)444-4284.

8. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.
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BOARD OF MEDICAL EXAMINERS
LAWRENCE R. MCEVOY, MD,
PRESIDENT

ae | (o 7 Bt

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Clrnio 700 Foctsn,

ANNIE M. BARTOS, RULE REVIEWER

BY:

Certified to the Secretary of State, Septemeber 27, 1999
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed
amendment and adoption of
rules pertaining to nursing
tasks that may be WHICH MAY BE DELEGATED,
delegated, general nursing 8.32.1709 GENERAL NURSING

) NOTICE OF PUBLIC HEARING ON

)

)

)

)
tasks that may not be } TASKS THAT MAY NOT BE

)

}

)

)

THE PROPOSED AMENDMENT OF
8.32.1702 NURSING TASKS

delegated, nursing tasks DELEGATED, NEW RULE I

related to gastrostomy feeding NURSING TASKS RELATED TO

that may be delegated GASTROSTOMY FEEDING THAT MAY
BE DELEGATED

TO: All Concerned Persons

1. On October 27, 1999, at 2:00 p.m., a public hearing
will be held in the Boyd Andrew Center, Suite 1E, Arcade
Building, 111 North Last Chance Gulch, Helena, Montana, to
congider the proposed amendment and adoption of the above-
stated rules.

2. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this action and need an alternative accessible
format of this notice. If you require an accommodation,
contact the Department of Commerce no later than 5:00 p.m.,
on October 20, 1999, to advise us of the nature of the
accommodation that you need. Please contact Jill Caldwell,
Acting Executive Director, Board of Nursing, 111 N. Jackson,
P.O. Box 200513, Helena, Montana 59620-0513; telephone (406)
444-7762; Montana Relay 1-8B00-253-4091; TDD (406)444-2978;
faceimile (406)444-7759.

3. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.32.1702 NURSING TASKS wiicH THAT MAY BE DELEGATED

(1) Nursing taskg that may be delegated are as fgllows:

43} (a) Aadministration of medications as provided in
this subchapter.

(b) administration of a gastrostomy tube feeding by way
of_a nonacute, well hegled, pateni. bpercutapeoug ingertion
gite older than 2 months as provided in this subchapter."

Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA

"8.32.1709 GENERAL NURSING TASKS THAT MAY NOT BE
DELEGATED (1) By way of example, but not in limitation, the
following are nursing tasks that are not within the scope of
nursing judgment to delegate to an unlicensed perscn:

(a) sterile procedures inveolving a wound or an
anatomical site which could potentially become infected;

(b) non-sterile procedures such as dressing or cleansing
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penetrating wound or deep burns;
(c) invasive procedures such as inserting tubes in a
body cavity or instilling or inserting substances into an

indwelling tube ist i a trogtomy tube
i c well h ed ten
io i lder n my hs;

(d) and (e) remain the same."
Auth: Sec, 37-8-202, MCA; IMP, Sec. 37-8-202, MCA

4. The proposed new rule will read as follows:

"NEW RULE I NURSING TASKS (1) Feeding via a gastrostomy
tube is a nursing function. As such, the nurse retains full
responsibility for such feeding administration.

(2) Administration of gastrostomy tube feeding may only
be delegated by the nurse as provided in ARM 8.32.1705 and
8.32.1707. :

(3) The following activitieg related to gastrostomy tube
feeding may not be delegated:

(a) calculation of any nutritional formulas; or

(b) administration of medications by way of the
gastrostomy tube."

Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA

REASON ; The Board of Nursing recognizes that certain healthy
individuals rely on gastrostomy tube feedings for nutrition.
The current statutes and rules for nursing require only a
licensed nurse administer these feedings. This poses a
problem for many individuals who would need to obtain
profegsional nursing services for several feedings a day.
Recognizing that this procedure is safely done by an
adequately trained non-professional person, the Board of
Nursing has decided to amend and adopt these rules of
delegation.

5. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Nursing, 111 North Jackson, P.0. Box 200513, Helena, Montana
59620-0513, or by facsimile, number (406) 444-7759, to be
received no later than 5:00 p.m., November 4, 1999.

6. F. Lon Mitchell, attorney, has been designated to
preside over and conduct this hearing.

7. The Board of Nursing maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this Board. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices
regarding the Board of Nursing. Such written request may be
mailed or delivered to the Board of Nursing, faxed to the
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office at (406)444-7759 or may be made by completing a request
form at any rules hearing held by the Board of Nursing.

8. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

BOARD OF NURSING
KIM POWELL, RN, BSN, PRESIDENT

oy (o 710 BRitsas

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ol (o 700 Fitbn,

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 27, 1999.

MAR Notice No. 8-32-48 19-10/7/99



-2153-

BEFORE THE BOARD OF OPTOMETRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed
amendment of rules pertaining
to licensure of out-of-state 8.36.417 LICENSURE OF

applicants, approved programs OUT-OF-STATE APPLICANTS,

) NOTICE OF PUBLIC HEARING ON

)

)

)
or courses, therapeutic pharm- } 8.36.602 APPROVED PROGRAMS

)

)

)

)

)

THE PROPOSED AMENDMENT OF

aceutical agents, approved OR COURSES, 8.36.801

course and examination, and THERAPEUTIC PHARMACEUTICAL

approved drugs AGENTS, B8.36.803 APPROVED
COURSE AND EXAMINATION, AND
8.36.804 APPROVED DRUGS

TO: All Concerned Persons

1. On November 5, 1999, at 9:00 a.m,, a public hearing
will be held in the Division of Professional and Occupational
Licensing Conference room, Lower Level, Arcade Building, 111
North Jackson, Helena, Montana, to consider the proposed
amendment of the above-stated rules.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8.,36.417 LICENSURE OF OQUT-OF-STATE APPLICANTS (1) and
(a) remain the same.

(b} the candidate shall supply a copy of the certified
transcript sent directly from a college, university or
institution approved by the board, including schools of
optometry accredited by the intermatienal association of

boards of examiners-in optometry (ARBO) in which
the practlce and science of optometry is taught in a course of
study covering eight semesters or four years of actual
attendance;

(c) through (f) remain the same."

Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-1-304, MCA

"8.36.602 APPROVED PROGRAMS OR COURSES (1) The type of
educational programs approved by the board shall be those
affiliated with national, regional or state optometric
agsociations, academies, colleges of optometry or approved by
the iﬂ&efﬁﬁﬁ*eﬁe} agsociation of regulatory boards of
examiners—in optometry’s council on optometric practitioner
education (COPE).

(a) through (3) (¢} remain the same.®

Auth: Sec. 37-1-319, 37-10-202, MCA; IMP, Sec. 37-1-306,
MCA

"8.,36,801 THERAPEUTIC PHARMACEUTICAL AGENTS (1) remains
the game.

(a) A certificate of competency for use of therapeutic
pharmaceutical agents will be issued by the board of optometry
to those doctors of optometry who have successfully taken a
required course and passed a required examination—e®
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a1l ; . . £ the i , 1
agseeiation—of boarde—of examinersin optemetry in an approved
cou a in ARM 8.36.803(1). The fee will be
determined by the board.

(b) and (¢) remain the same."

Auth: Sec. 37-10-202, MCA; IMP, 37-1-304, 37-10-304, MCA

6.803 APPROVED COURSE AND EXAMINATION (1) remains
the same.

(a) The test for competency will be given either by the
staff conducting the course, or the ¥AB ARBO. The IAB ARBO
exam referred to in this seetien rule is the exam on ocular
therapeutics. A passing score will be an average of 75% or
higher on all subjects tested.

Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10-304, MCA

"§.36,804 APPROVED DRUGS ( ) 1 e board hereby approves
e following drugs for the us r t. limit t
he anterior seqment of the eye and adngxa.

423 (a) Fopiealdrugs Anti-infective agents, including:
e (i) Anti-biotic agepesr;

A (ii) Anti-viral agertsy;

+er(iii) Anti-fungal agemrtss;

4 (iv) Arti—inflammeteoryagenkss Anti-parasitic;

4e}-—Antihistomines

423 (b} ©ral-—drugs Auto-immune agents, including:
4ab(i) oraleanatgestes Anti-allergys:

(ii) Anti-histamines;

(1ii) Decongestants;

{(iv) Mast cell stabilizers;:

(v) Anti-anaphylaxis;

{c) Analge ics;

-0

{d) An;;vlnflammatorx agents.

{e) Antji-glaucoma agents:

{f) Hyperogmotic agents;

(g) Autonomic_agents:

4+e}(h) Over the counter gagents."

Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10-101, 37-10-
304, MCA

REASON: The International Association of Boards (IAB) has
recently changed its name to the Association of Regulatory
Boards of Optometry (ARBO). The proposed amendments to ARM
8.36.417, 8.36.602, 8.36.801 and 8.36.803 are simply to
reflect the correct name of the board’s national association.

The Montana Legislature passed House Bill 85 in the 1999
gession which allows optometrists to treat Glaucoma. The
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amendments to ARM 8.36.801 and 8.36.804 will implement that
bill by stating that anti-glaucoma drugs can be prescribed by
an optometrist.

3. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this action and need an alternative accessible
format of this notice. If you require an accommodation,
contact the Department of Commerce no later than 5:00 p.m.,
on October 25, 1999, to advise us of the nature of the
accommodation that you need. Please contact Linda Grief,
Board of Optometry, 111 N. Jackson, P.0. Box 200513, Helena,
Montana 59620-0513; telephone (406)444-5924; Montana Relay 1-
800-253-4091; TDD (406)444-2978; facsimile (406)444-1667.

4. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Optometry, 111 North Jackson, P.0O. Box 200513, Helena, Montana
59620-0513, or by facsimile, number (406)444-1667, to be
received no later than 5:00 p.m., November 5, 1999.

5. Ed Meyers, attorney, has been designated to preside
over and conduct this hearing.

6. The Board of Optometry maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this Board. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices
regarding the Board of Optometry. Such written request may be
mailed or delivered to the Board of Optometry, faxed to the
office at (406)444-1667 or may be made by completing a request
form at any rules hearing held by the Board of Optometry.

7. The bill sponsor notice requirements of 2-4-302, MCA,
apply and have been fulfilled.

BOARD OF OPTOMETRY
CHARLIENE STAFFANSON, CHATIRMAN

By (onio 700 FRitses

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: Q’Ww—ﬂ P Foctses

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 27, 1999.
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed
amendment of rules pertaining
to the monumentation of sur- ARM 8.94.3001, B.94.3002,

veys and to the form, accuracy AND 8.94.3003 PERTAINING TO

) NOTICE OF PUBLIC HEARING ON
)
)
)
and descriptive content of } THE MONUMENTATION OF SURVEYS
)
)
)

THE PROPOSED AMENDMENT OF

records survey AND TO THE FORM, ACCURACY,
AND DESCRIPTIVE CONTENT OF
RECORDS OF SURVEY

TO: All Concerned Persons

1. On October 27, 1999, at 1:30 p.m., a public hearing
will be held in the downstairs conference room, at the
Department of Commerce building, 1424 Ninth Avenue, Helena,
Montana, to consider the proposed amendment of the above-
stated rules.

2. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish
to participate in this action and need an alternative
accessible format of this notice. If you require an
accommodation, contact the Department of Commerce no later
than 5:00 p.m., on October 21, 1999, to advigse us of the
nature of the accommodation that you need. Please contact
Richard M. Weddle, Local Government Agsgistance Division,
P.0O. Box 200501, Helena, Montana 59620-0501; telephone (406)
444-2781; Montana Relay 1-800-253-4091; TDD (406) 444-2978;
facsimile (406) 444-4482 or by E-mail, addresgsed to
rweddle@state.mt.us.

3. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

8.94.3001 TINIFORM STANDARDS FOR MONUMENTATION (1) The
following standards shadd govern the monumentation of land
surveys:

(a) The terms "monument" and "permanent monument" as
uged in these regulations shail mean any structure of masonry,
metal or other permanent, durable material placed in the
ground, which is exclusively identifiable ag a monument to a
gsurvey point, expressly placed for surveying reference.

(b) A11 permanene—eeﬂfre%ﬁnenemeﬂﬁs—or mgta monuments

eé—ﬂetw&eea—ehen mugg be at leas one- half inch in dlameter
and 24 inches in length with a cap ef not less than 1 34 inch
in diameter marked in a permanent manner with the nreme—andfer
registration number of the registered lmmd surveyor in charge
of the survey and eithexr the name of the surveyor or the

company employing the gurveyor. A monument may also consist of
a cap ©f—+the as described above dimensioms—may—be set firmly
in concrete. Metal monuments marking a U.S. government corner
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ust b inches 1 d inch in diameter with
i 1 cap at leas inches in

iame

(c) Prier-te—the—filing-of—any Before a subdivision plat
or certificate of survey may be filed for record the land
surveyor shall confirm the location of swffieiemt as many
monuments as, in the surveyor's profeggional judgment, are
negeggary to reasonably assure the perpetuation er
reestablishment of any corner ef or boundary—er—rekracement—of

gg;gpl;ghgﬂ_hx the survey an ble her surveyors to
r nd b ies and retrace th
vey. The surveyor shall clearly identify on the face of

the plat or certificate of survey all monuments wsed—in
the survey, and the deacriptions gf these
ahn}& must be sufficient to identify the monuments
without reference to another record of survey although
@M__mﬁg,rewmm_mybe—mdm
} The surveyor shall set all A3+ monuments must—be—set
prior to the filing of a plat or certificate of survey except
those monuments whiek that will be disturbed by the
installation of improvements or that, because of severe
her conditions, m in the gUYrV ' ‘u ment, be more
i cou after t ther ha
improved. In_ these two c1gcumstggce§ the survexgr may set
Sueh monuments maynbe—aet subscquent—te £iling after the
il if the surveyor certifies gn the
survey Qoggmgng that £hey the monuments will be set befere by
a specified date gnd if the gurvey document bearg the

following language ip at least 14 point, bold-faced type:
"Thig (certificate of gurvey or subdivision plat) shows the

i tain monum that have not en set in th
ground. The land depicted ip this may not be s80ld, rented,
e o therwi nveye the owner until a registered

veyor i an affidavit, to attached to this

c ifi or_gubdivision a ertifying that
1 f e ents have been_se

(i) If during the later monumentation of the corners of a
plat or certificate of gurvey that were not monumented before
tificate was filed, the surveyor finds that it
ig necegsary to set a reference monument to a corner, the

v repare a file an amended certificate of
v o) divigio 1
ii ilure of e surveyor to set the monuments b
i he r of survey will be deemed
vi i le

= 3 5

1 ge) ]¥h° Eia?leligE!Etfteabe S e%ea*i7 3lmwiblm

relationship—of—the—monuments of record—to—monuments set—after
+4£3{e) The surveyor shall get Menumerts monuments ree
n . A : ¥ n

tess—ehan—three e*5¥55 tnehin—diameter an? +8 tgehes B
Tength ?"d umgkg& :*Eh the name a?d;e! EEQ*TE’ >t “ﬂ;h?§ fg
et at the following locations:
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(i) At each corner and angle point of all lots, blocks
er and parcels of land created_by_the survey.

(ii) At every point of intersection of the outer
boundary of-the a subdivision with an existing er—ereated road
right-of-way line of record or a road right-of ~way line
created by the gurvey.

(iii) At every point of curve, point of tangency, p01nt
of reversed curve, er point of compounded curve, and point of

ntersggtlon on each road right-of-way line established
created by the survey.

(iv) At the intergegtion of a boundary line and a
meander line. Meander line angle peints need not otherwise be
monumented.

4ep-(f) whenm If the placement of a required monument at
itg proper location is physlcallx impractical, the surveyor

may et a reference or witpegs monument near—ihat—peoint,
& This referemnee monument has the same statug as other

monuments of record if its location is properly shown. Where

f the survexo; relies upon any existing mopument in
conducting a surve r_she shall confirm th ation of

the monument and show and describe it on the resulting
certificate of gurv r subdivision pla

Auth: Sec. 76-3-403, MCA; IMP, Sec. 76-3-403

8.94.3002 UNIFORM STANDARDS FOR CERTIFICATES OF SURVEY

(1) A certificate of survey may not be filed by the a
county clerk and recorder unless it complies with the
following requirements:

+i+(a) A cercificates certificate of survey skadd must
be legibly drawn with permanent ink or printed or reproduced
by a process guaranteeing a permanent record and shatd mugt be
18 inches by 24 inches, or 24 inches by 36 inches, overall to
include a 1 % inch margin on the binding side.

+23+(b) One signed elethbacked-or-opague mylar copy on
cloth-back material or on 3 mil or heavier matte stable-bage
polyester film or equivalent and one signed reproducible copy
on a steble—base stable-base polyester film or equivalent
shald must be submitted,

433(c) Whenever If wmore than one sheet must be used to
adequately depict the land subdiwvided

gurveyed, each sheet must show the number of that sheet and
the total number of sheets included. All eertificates
certifications eshedtdt must be shewn placed or referenced
referred to on one sheet.
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443-(d) e A certificate of survey shald must show or
contain on its face or on separate sheets wseferenced referred
to on its face the following information emiy-. The survevor
m i r discretion rovide additional information
regarding the survey.

+a3(i) A title or title block including the guarter
see&teom quarter-section, section, township, range, principal
meridian, and county e+ in which the surveyed land is located.

elerapnd—pecorderia—filing—informatiens A certificate of
survey sheld must not bear the title "plat," "subdivision," or
any title other than "Certificate of Survey."

+br(ii) The Nemets}: name(s) of the ewnertsi—ef-the-iand

g) w missioned the survey and the names

of any adjoining platted subdivisions and the numbers of any
adjoining certificates of survey previously recerded filed and
iep thereto.

+e>(iii) The Bate date the survey was completed and a
brief deseriptien explanation of why the certificate of survey
was prepared, such as erestien ef Lo create a new parcel,
repepeement-of yetrace a section line, reteracementof or
retrage an existing &r»aet parcel of land.

+d3-(iv) A Newsh north peimt arrow.

+e>(v) A Beale gcale bar. (The scale shadd must be
sufficient to leglbly represent the requ1red 1nformat10n and
data

+£+(vi) The kin diameter and length (if known).
stamping or scribing on, the location of, and other
information relating to A}} all monuments found set, reset,
replaced or removed t
data .
A additional monuments are to be set after the
certificate of survey is filed, these monuments must be shown
by a distinct symbol, and _the certificate of gsurvey must bear
ertificati h, rveyoy as to th ason the monuments
ave not bee £ an he da by whigc ey will be set.
B 11 monume and other evidence found durin
entg that influ ed the position of any corner or
indicat the certificate of survey must be
Wil .
+g>-{vii) The location of any section corners ef—seetiens
or corners of divisions of gections the surveyor deems to be
pertlnent to the survey.
4-(viii) Witness and reference monuments+ and basis of
bearing bearings—bearings-and—lengtheofIines. For purposesg
of this rule the term "basls of bearlnas" means the survevor's

7 7

the the bea ghown in the
erti rve h asi rin a8 may refer to a
articular 13 ween monume ted oints in a eviousl
filed survey dogument. If the certificate of survey shows
true bearings, the bggls of bearings must describe the method
by whi rue in were eymined.

4+)-(ix) The bearings, distances, and curve data of all
perimeter boundawrd boundary lines shall—be—indieated. When Lf
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the parcel surveyed is bounded by an irregular shoreline or a
body of water, the bearings and distances of a meander

traverse generally paralleling the riparian boundary sheld
must be given,

A) _The cour long a meander 1i a shown lely to
provide a basis for calculating the acreage of a_parcel that
has on more ri i oundaries as igsted at
the time of survey,

For pu f this r i indicates a
fixed undary of arcel is no v nder" or "meander

line" and may not be desgignated as one,
+33-{x) Data on all curves sufficient to enable the
reegtablishment of the curves on the ground. Fhese For
circular curves these data shald must at least include+ radius
and arc length,
w T £ _

Hi—tre—tengthr
+Hidd-Netatieon—of For non-tangent curves, which must be
80 labeled, the gertificate of survey must include the
bearings of radial lines or chord length and bearing. .
e}l (xi) Lengths of all lines shown to at least tenths of
a foot, and all angles and bearings shown to at least the
nearest minute.
-(xii) A narrative legal description ef—the perimebor
beundary of the &raet parcel surveyed as followsw:

(A) _If the parcel surveyed jig an aliguot part of a U.S.
government. section, the inforwmation required by this
subgection_ig the aligu ription of .

(B) If the sgurvey depicts the_retracement or divigion of
a parcel or lot that is showpn on a filed certificate of survey
or_subdivision plat, the information required by this
subsection ig the number or pame of the certificate of gurvey
or plat and the parcel or lot numbey of the parcel surveved,

(C) If the parcel surveyed does not fall within

1) (d) {xii) (A) or (B abov the inf i required by thi

gubsection is the metes-and-bounds description of the
perimeter boundary of the parcel surveved.

(D) _If the certificate of survey egtablishes the
boundary of a parcel containing one or more i ior parcels
the informatio uired this gubsection i al
description of the encompassing parcel.

4m>(xiii) Except as provided by (1) (f) (iv), &+ all
parcels created by the survey, designated by number or letter,
and the dimensions and area of each parcel. (Excepted parcels
shald must be marked "Not included in this survey.") 1If a

arcel created the survey is identifiable as a 1/32 or

larger aliquot part of a U.S. government section or as a U.S,
government lot, it may be designated by number or letter or by
its aliquot part or government lot identification.

xiv The location _of eagement that will be create
by reference to the certificate of survey.

4mr(xv) The dated signature and fhe seal of the

}and surveyor responsible for the survey. The

affixing of h+® this seal constitutes a certification by the
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surveyor that the certificate of survey has been prepared in
conformance with the Montana Subdivision and Platting Act
(seetions 76-3-101 through #6—3—6+4 76-3-625, MCA) and the
regulations adopted—purswvent—eherere under that Act

4o (xvi) Memorandum A memorandum of any oaths
admlnistered pursuant—te under 76-3-405, MCA.

xVvi ce f oun k and recorde filin
information.
icate rv, that do not represen
guch o depicti the retracement of
i re d th repared for informational
8 u a _gtatement as to their purppse and must
equirem of thig rule for form and

t
+5+1£L Procedures for divisions of land exempted from
public review as subdiwisien gubdivigions. —eextifieates
certificates of survey for divisions of land meeting the
criteria get out in seetien 76-3-207, MCA, must meet the
following requirements:
4+ar(j) A Cemtifieates certificate of survey of a
division of land whiek that would otherwise be a subdivision
but whieh_that is exempted from publie gubdivision review
under sectien 76-3-207, MCA, may not be filed by the county
clerk and recorder unless it bears the acknowledged
certificate of the property owner stating that the division of
land in-gquestion is exempted exempt from review as a
subdivision and citing the applicable exemption.
+b+(ii) -—Whewme If the exemption relied upon requires
that the property owner enter into a covenant running with the
land, the certificate of survey may not be filed unless it
bears a signed and acknowledged eepy recitation of the
covenant .
+4er{ijj) ¥Fer—amy If a certificate of survey lnvokes the
exemption as for a—gife gifts er and sale gales to
of the landowner's immediate family, the certlflcate
must edse indicate the name of the proposed grantee,
the relationship of the grantee to the landowner, and the
parcel to be conveyed to the grantee.
+é-(iv) +Feran a certificate of survey invokes the
exemption es—e for the relocation of & common boundary tine
ra
{(A) #«he The certificate of survey must bear the
gignatures of all landowners whose parcels are—ehanged will be
altered by the proposed relocation. The certificate of survey
must show that the exemption was used only to change the
location of @r eliminate a boundary line dividing two or more
parcels, and must clearly distinguish the prior boundary
location (shown, for example, by a dashed or broken line or a
notation) from the new boundary (shown, for example, by a
golid line or notation)~;
(B) The certificate of survey must show the boundaries of
he are at ig bein moved from rcel and joined with
another parcel. The certificate of survey may, but ig not
required to, establigh the exterior boundaries of the
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L i s. However, t ic f surv must
show rtions of isting unch rieg gufficien
t a identify both location and the e t of the
boundary relocatjion;

(o] a_boundar; i will be com liminated, the
certifica ust esgtab e boundar regultin

parcgl,

A gurve cument tha i lots in a at
and f;lgg subdlzlglgg and invokes an gxgmg;;gn from
ubdlv;g;gn rev1gn under 76-3-201 or 76-3-207(1)(d) or (e),

MCA be ent "amended the

subdivision ut r.all othe rposeg is t arded
a certifi of vey. The d ment_musg ontain_a
statemen igned by t ropert wner tha rov. £ _the
acal gover t body is t require iting the
applicable exemption.

vi he certifi of sur invokes an ex ion
froi bdivigi eview 76-3-207 e ificate
of survey mugt bear, ox be accompanied by, a certification by
the gounty treagurer that all taxes and special asgeggments

ssegged and levied on urveye a ve been d

vii F rposes 1) (f w arcel of 1
for which an exe on from subdivision review is claimed
being conveyed unde ontract-for-deed, the terms "proper
owner," "landowner," and "owner" mean the seller of the parcel
under the contract-for-deed.

46+(gq) Procedures for filing certificates of gurvey of
divisions of land entirely exempted from the requirements of
the Act. The divisions of land described in seetiens 76-3-
.201, 76-3-205, and 76-3-209, MCA, and divisions ¢of federally
owned land made by a United States government agency are not
required to be surveyed, nor must a certificate of survey or
subdivision plat thereef ghowin he ivisiona be filed with
the clerk and recorder. A certificate of gurvey of sueh o
divigion one of these divisjons may, however, be filed with
the clerk and recordex if 4+ the certificate of gurvey meets
the requirements for form and content for certificates of
gyrvey contained in this see#ien rule and bears a certificate
of the surveyor performing the survey steating citing the
applicable exemption from the Act or, when applicable, that
the land surveyed is owned by the federal government.

Auth: Sec. 76-3-403, MCA; IMP, Sec. 76-3-403

8.94.30 UNIFORM STANDARDS FOR FINAL BDIVISION PLATS

(1) A final subdivision plat may not be approved by the
governing body me® or filed by the county clerk and recorder
unless it complies with the following requirements:

(a) Final subdivision plats she¥} must be legibly drawn
with permanent ink or printed or reproduced by a process
guaranteeing a permanent record and sheld must be 18 inches by
24 inches or 24 inches by 36 inches overall to include a 1 %-
inch margin on the binding side.

(b) One signed eileth-backed—oropasue-mplasr copy oOn
cloth-backed material or on 3 mil or heavier matte stable-base
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lent and one signed reproducible copy
on a seable—pame ptable-base polyester film or equivalent
shait must be submitted.
(c) Whernevewr If more than one sheet must be used to
adequately depict the land subdivided, each
sheet must show the number of that sheet and the total number
of sheets included. All certifications shedtd must be shown

(4) A _survey that modifies a filed
subdivision plat must be £i¥ed entitled "gmended plat of (lot,
block, and name of gubdijvision being amended) . " and unless
i X ubdivigj view 76-3-201 or
26-3- MCA .

may not be filed with the
k order unless 4k meets it meets the f111ng
requirements for & final subdivision piae plats specified in
hege—mutes th ;g riuley exeept—that—appreval—ly-the tocal

%644&+—4g+7nMGA77fer—fe%eeeeéenrfé~eemmeﬁ—beuﬂéery~;§ﬁee—e*

(2) Phe A final plat submitted for approval shatt must
show or contain, on its face or on geparate sheets referenced
referred to on the plat, the following informations, The

gurveyor may, at h1§ or _her dlsg;eglon, provide additional
on rega th ve

{a) A title or_title block indicating the quarter-
gection+4s), section, township, range, principal
meridjan, and county ef in which the subdivision jig logated.
The title of the plat shail must contain the words "plat" and
ejther "subdivisgion"_or "addition".

(b) Neme{s) The name of the person(s) who gommissioned
e Surv the nam of the owner4s) of the land
to be subdivided if other than the person(s)
commigsioning the survey,—emd the names of any adjoining

platted subdivisions, and the numbers of any adjoining
certificates of survey previously xeeceorded filed and-ties
rhesete,

{(c) Nemelh A north peint arrow.

(d}) 6eale A gcale bar. (The scale shall must be
gufficient to leglbly represent the required information and

data on the plat L)
(e) The kind, diameter and length (if known), any
stamping Qr gg:;p; ng on, the location of, and other

information relating to ﬁ}} gll monuments found set, reset,
replaced, or removed g g i
data :

ddition nument are to be get after the at

;g g;led, the location of these monuments mugt be shown bv a
ct d the t must r a certification by the

veyor rea he monuments haye not been set and

the date by which they wjill be get,
: ii Al en nd oth evidence found durin
ents at infl d th ositiong of any corner
indi d on th lat must be clear shown.
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f) Th o i tion corners or nerg of
divisions of gections pertinent to the survey.
+£) (gq) Witness and reference monuments+ and basis of

bearing bearin -—beaetngewendm}engehﬂ—ef—}tnee For purpoggg
of thig rule the term "basis of bearings" means the surveyor's

statemen to the origin hi arings shown on the pl
The basis of rings may refer t rticular line betwe
monumented i in a previou iled rv docum . £
lat shows true bearin t basis of bearin must
scribe the method by which t rue bearings were

determined.

4e+-(h) The bearings, distances, and curve data of all
perimeter boundary lines shall—be—indieeted. When If the
subdivision is bounded by an irregular shoreline or body of
water that is a riparian boundary, the bearings and distances
of a meander traverse generall aralleling the riparian
boundary shalt must be given.

The cours ong a meander line are shown sole
provide a basis for calculating the acreage of a parcel with
one or more riparian boundaries as the parcel existed at the
time of survey.

ii For purpo of thege re iong a line that

indicates a fixed boundary of a parcel is not a "meander" or
'meandey line" and m not be designated as one.

3-(i) Data on all curves sufficient to enable the
reestablishment of the curves on the ground., These For
circular curves these data shedt must at least include+ radius
and arc length.

+HH—Redius—eofeurve

+ii—Are—Ttength-

+i4i}—Netetionr—eof For non-tangent curves, which must be
so labeled, the plat must include the bearings of radial lines
or chord length and bearing.

4+++(j) Lengths of all lines shali—be shown to at least
tenths of a foot, and all angles and bearings shown to at
least the nearest minute.
+3+1_L The location of &3F any section corners ef legal
or gorners of divisions of sections the

surveyor deems_to be pertinent to the gurvey of the
subdivision

He-(1) All lots and blocks in the subdivision,
designated by number, the dimensions of each lot and block,
the area of each lot, and the total acreage of all lots.
(Excepted parcels shall must be marked "Not included in this
subdivision" or "Not included in this plats+," as appropriate,
and the beoundawy—completed—indiented oy bearings and discances

lengths of thesgse excepted boundaries must be shown.)

33(m) All streets, alleys, avenues, roads, and
highways; their widths (if ascertainable), bearings, and area;
the width and purpose of all »ights—efway road rightg-of-way
and all other eagements that will affect or will be created by
the f£iling of the plat; and the names of all streets, roads,
and highways.
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4m-(n) The location, dimensions, and areas of all parks,
common areas, and #3F other grounds dedicated for public use.
4n+{0) The total Peremge acreage of the subdivisions+

“e+{p) A parrative legal description
beundary of the &#wact—surveyed Subd1v;glgn ag gollows—
(i) I1f the parcel being subdivided i aliquot re

nt s ormation uired b this
liquot ripti the parcel.
t depicts division of a parcel or lot
W] il rtificate vey or subdivigion
i jo uired by thi section ig the
ertificat v or plat and the
numbexr of the parcel or lot affected by the gurvey.
ji e parcel gurv d n fall within
i v he informati uired by this

subgection ig the metes-and-bounds degcription of the
perimeter boundary of the subdivision.

jv t establishes the boundaries of a

isi ing one or more interior rcels, the
required by thi bgecti is the legal

i e perimeter boundar £ the subdivision.

FIay All 'S £ 1o £ o, = =

{pr—nil to—te—pe—of—x wd—munt—beadeauately

(q) The dated signature and the seal of the
+and surveyor responsible for the survey. The affixing of his
thig seal constitutes a certification by the surveyor that the
final plat has been prepared in conformance with the Montana
Subdivision and Platting Act (seetiens 76-3-101 through—36—3—
&+4 76-3-625, MCA) and the regulations adopted pursuant
sereto under that Act.

(r) A Memewandum memorandum of any oaths administered
pursuvant—ee under eeeﬁtea 76-3-405, MCA.

d, and acknowl consent to the

jvigi W of the land bei bdivided. For
i ule w the parcel of land proposed for

ivision is bein v d under a_ contract-for-dee the

terms "owner" and "owner of the land" refers to the seller
under the gontract-for-deed.
48} (t) Certification by the governing body that the
final subdivision plat is approved;,—except—where—the—piat
filed bdivied 1 hrieh—t)

E 3 ] - ] . 762
28343t S—er—te}—MER. Where—an—amended—plet—gualifies—for
£o—pection—F3—285-t3te—MER—approval—by—the—Jecal

M {ped—£ 1 : A
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u for the clerk and re r's f£filin
information.

(3) The following documents shkald must appear on the
face of or accompany the approved final plat when it _is
presented to £ited—with the county c¢lerk and recorder for
filing:

(a) If applicable, €ertifiention the owner's certificate
of dedication of streets, parks, or playgrounds, or other
public improvementsr—er—of—cesh—denation—inlien—of

If applicab a certifi the governing body
expressly accepting any dedicated land apd improvements. _An
acceptan f a dedication is ine ive withou hi
certification.

4bo+(c) A Cexeifiemtion certificate by of a Heensed

title abstractor showing the names of the owners of record of
the land to be subdivided and the names of any lien holders or
claimante of record against the land and the written consent
to the subdivigion by the owners of the land, if other than
the gubdivider, and any lien holders or claimants of record
against the land.

+er{d) Copies of any covenants or deed restrictions
relating to pﬁb&te—tmpravemeﬁes the subdivision.

+d3+-(e) If applicable, a certifieakien certificate by
from the &state Bdepartment of Heatth—and Benvironmental
Bedienees quality stating that it has approved the plans and
spec1f1catlons for water sugply and sanltary fac111t1es

(f) A Certifieation cgrtificate by from the subdivider
indicating which required public improvements have been
installed and a copy of any subdivision improvements agreement
securing the future construction of any additional public
improvement to be installed.

(g) Unless o;herwise provided by local subdivision
regulatlons. Eopies cogles of final plans, profiles, grades,
and specifications for improvements, including a complete
grading and drainage plan, with the certification of a
registered professional engineer that all requ1red
improvements which have been installed are in conformance with

the attached plans. Logal subdivision requlations may
authorize the subdividexr, under conditions satisfactory to the
in od t t lans a specifications

the final plat has en filed or file them wi a
gqovernment official other than the gounty clerk and recorder,
or both.

If applicable, the Ceskifieabes certifjcate of
the examining land SUrveyor where—applicable,
(i) tre reated b t will intersect

with a state hlghwax. a €epy copy of the state highway access
permit—whenr o new—gtrect—will—interscet—with—a—state—highway.
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5 X 1] E
levied on the land to be subdivided have been paid.
Auth: Sec. 76-3-403, MCA; IMP, Sec. 76-3-403, MCA

REASQON: It is reasonably necessary to amend the Department's
monumentation and surveying rules because they have remained
eggentially unchanged since their original adoption in .1974.
Over the past two years the department has conferred
extensively with representatives of the land surveying
profession and with state and local government officials whose
functions require them to work with surveying records to craft
modifications which will clarify the rules and harmonize them
with the provisions of the Montana Subdivision and Platting
Act. Many of the proposed changes are organizational or
editorial in nature while others are intended to better
reflect currently accepted standards for the practice of
profeasional land surveying.

3. Concerned persons may present their data, views or
argumentg either orally or in writing at the hearing. Written
data, views or arguments may alsc be submitted to Richard
Weddle, Local Government Assigtance Division, P.O. Box 200501,
Helena, Montana $9620-0501, or by facsimile, number (406) 444-
4482, or by E-mail, addressed to rweddle@state.mt.us to be
received no later than 5:00 p.m., November 4, 1999.

4. Richard M. Weddle, attorney, has been designated to
preside over and conduct this hearing.

5. The Local Government Assistance Division maintains a
list of interested persons who wish to receive notices of
rulemaking actions proposed by the Division. Persons who wish
to have their name added to this ligt may make a written
request which includes the name and mailing address of the
person to receive notices and specifies that the person wishes
to receive notices regarding rules relating to survey
monumentation and records of survey. This request may be
mailed or delivered to the Division, faxed to the cffice at
(406) 444-4482 or may be made by completing a request form at
any rules hearing held by the Division.

6. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.
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LOCAL GOVERNMENT ASSISTANCE
DIVISION DEPARTMENT OF COMMERCE

Covis 7 Boche

ANNIE M. BARTOS, CHIEF COUNSEL

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 27, 1999
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BEFORE THE BOARD OF INVESTMENTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed
amendment and repeal of rules
pertaining to the INTERCAP
Program

) NOTICE OF PUBLTIC HEARING ON

) THE PROPOSED AMENDMENT OF

) ARM 8.,97.910 INTERCAP PROGRAM
) - PURPOSE, B8.97.911 INTERCAP
) PROGRAM - ELIGIBLE GOVERNMENT
} UNIT’S BORROWING AUTHORITY

) AND 8.97.913 INTERCAP PROGRAM
) - ADDITIONAL PROGRAM REQUIRE-
) MENTS - INTERCAP-EZ PROGRAM

) AND 8.97.915 INTERCAP PROGRAM
) - LOAN TERMS, INTEREST RATES,
) FEES AND CHARGES, AND THE

) REPEAL OF RULES PERTAINING TO
) THE INTERCAP PROGRAM

TO: All Concerned Persons:

1. On October 27, 1999, at 9:00 a.m., a public hearing
will be held in the Board of Investments conference room, 555
Fuller Avenue, Helena, Montana, to consider the proposed
amendment and repeal of the rules pertaining to the INTERCAP
Program.

2. The Department of Commerce will make reasoconable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Department of Commerce no later
than 5:00 p.m., on October 25, 1999, to advise us of the
nature of the accommodation that you need. Please contact
David Ewer, Board of Investments, 555 Fuller Avenue, P.0O. Box
200126, Helena, Montana 59620-0126; telephone (406) 444-0001;
Montana Relay 1-800-253-4091; TDD (406) 444-2978; facsimile
(406) 449-6579.

3. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

" NTE PR/ PURPOSE (1) The board
hereby creates its intermediate term capital program
(INTERCAP) for providing loans ferperieda—uwp—te-i0—years to
eligible government units that are authorized to participate
in the program to finance equipment, vehicles, capital
improvements and other needs, and to refinance outstanding
indebtedness.

(a) will remain the same."

Auth: Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA

"8,97.911 NTERCAP PRO - ELIGIBLE GOVERNMENT UNIT'S
BORROWING _AUTHORITY (1) 1In order to receive financing
through the INTERCAP program, an eligible government unit must
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be legally authorized to borrow money for the proposed project
and must have complied with all constitutional and statutory
requirements to borrow such money. The INTERCAP loan will be
evidenced by a loan agreement consistent with the eligible
government unit’s enabling authority and the financial

requlrements of the board Fhe-poard—will-require—the

Auth: Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA

"§.97.913 INTERCAP PROGRAM - ADDITIONAL PROGRAM
REQUIREMENTS— _INTHRCAD EZ PROCREM (1) through (1) (g) remain
the same.

Auth: Sec. 17-5-1605, MCA; IMP, Sec. 17:571606, MCA

"8.97.915 INTERCAP PROGRAM - LOAN TERMS, INTEREST RATES,
FEES AND CHARGES (1) and (1) (a) will remain the same.

(2} The eligible government unit will be required to
make semiannual loan payments on each February 15 and August
15, except as provided in ARM 8.97.916. Prepayments will be
allowed without a prepayment penalty on any business day upon
30 days prior notice to the board in—weiting."

Auth: Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA

4, The rules, found on Administrative Rules of Montana
pages 8-3529 through 8-3533, proposed for repeal are as
follows:

8.97.914 INTERCAP PROGRAM - ORIGINATION FEE Auth: Sec.
17-5-1605, MCA; IMP, Sec. 71-5-1611, 17-5-1643, MCA

8.97.916 INTERCAP PROGRAM - SHORT-TERM LOANS Auth:
Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA
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7 7 PRO - GENERAL LIGATION BONDED
DERT - DESCRIPTION REQUIRFMENTS Auth: Sec, 17-5-1605, MCA;
IMP, Sec. 17-5-1606, MCA

7. ERCA OGRAM - REVE OBLIGATION - TAX
BACKED REVENUE QELIQA[IQNS DESCRIPTION - REQUIREMENTS Auth:
Sec, 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA

IN C ER - SPECTAL IMPROVEMENT BOND

DEBT - DESCRIPTION - REQUIREMENTS Auth: Sec. 17-5-1605, MCA;

IMP, Sec. 17-5-1606, MCA

B.97.921 INTERCAP PROGBAM - OTHER LOANS; LIMITS Auth:
Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, 17-5-1611, MCA

REASON: The Board is proposing the above amendments and
repeals to make the rules more current with usage and
expectations of the public. The Municipal Finance
Consgolidation Act directs the Board to c¢reate programs for
local and state government to obtain affordable capital. The
Act allows, but does not require, the Board to implement rules
to govern the Act.

5. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may alsc be submitted to the Board of
Investmentsa, 55%5 Fuller Avenue, P.0. Box 200126, Helena,
Montana 59620-0513, or by facsimile (406) 444-6579, to be
received no later than 5:00 p.m., November 4, 1999.

6. David Ewer has been designated to preside over and
conduct this hearing.

7. 'The Board of Investments maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this Board. Persons who wish to have
their name added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notices regarding INTERCAP and other Board of
Investments programs. Such written request may be mailed or
delivered to the Board of Investments, 555 Fuller Avenue, P.O.
Box 200126, Helena, Montana 59620-0513, faxed to the office at
(406) 444-6579 or may be made by completing a request form at
any rules hearing held by the Board of Investments.

8. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.
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BOARD OF INVESTMENTS

BY: d"ﬂw" P Latses

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: Q'W“—"'?‘PIB.&Z%@J

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 27, 1999,
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
AND THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPQSED
of ARM 17.4.101 pertaining to ) AMENDMENT
incorporation by reference of ) NO PUBLIC HEARING
the Attorney General's Model ) CONTEMPLATED
Rules )
) (PROCEDURAL)
TO: All Concerned Persons
1. On January 7, 2000, or as soon thereafter as the

Board of Environmental Review shall meet, the Department of
Environmental Quality and the Board of Environmental Review
propose to amend ARM 17.4.101.

2. The Department and the Board will make reascnable
accommodations for persons with disgabilities who wish to
participate in this rulemaking process and need an alternative
accegsible format of this notice. If you require an
accommodation, contact the Department and Board no later than
S p.m., on October 18, 1999, to advise us of the nature of the
accommodation you need. Please contact the Department and
Board at P.O. Box 200901, Helena, Montana, 59620-0901; phone
(406) 444-2544; fax (406) 444-4386.

3. The rule proposed to be amended provides as follows.
Text of present rule with matter to be stricken interlined and
new matter underlined.

17.4.101 MODEL _ RULES (1) The department of
environmental quality and the board of environmental review
herein adopt and incorporate the attorney general's model
procedural rules, ARM 1.3.101, 1.3.102, and 1.3.201 through
1.3.233, ffoctive June 4 1999 including the
appendix of sample forms which follows the model rules, except
as modified by (2)+ and (3) amd—4) below, as authorized by
2-4-302, MCA.

(2) remains the same.

{3} Th — il iz o 4
=7 me—HReorporation—or—eRe—app SE—S&

4 B and O
(4) and (5) remain the same, but are renumbered (3) and

AUTH: 2-4-201, MCA
IMP: 2-4-201, 2-4-302, 2-4-303, 2-4-305, 2-4-306,
2-4-315, MCA

4. On April 8, 1999, at page 600 of the 1999 Montana
Administrative Register, the Attorney General issued a notice
of proposed amendment to the Model Rules of Procedure and
sample forms attached to the Model Rules of Procedure. On
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June 3, 1999, the Attorney General published notice of
adoption of the amendments with certain modifications.

The Department of Environmental Quality and the Board of
Environmental Review wish to adopt the amended rules and
sample forms as amended by the Attorney General.

The proposed amendments are necessary because the 1997
and 1999 Legislatures passed numerous bills clarifying,

changing, and expanding the laws pertaining to the
Administrative Rules of Montana. Each change, its location in
the Montana Code Annotated (1997), and the Administrative

Rules of Montana to which the change applies, follow.

The 1999 Legislature passed and the Governor signed
Senate Bill 11, which eliminates the Administrative Code
Committee and replaces it with several, subject apecific,

administrative rule review committees,. Therefore the
references to the Administrative Code Committee are replaced
with "appropriate. administrative rule review committee". ARM
1.3.204(4) (b) (iii) (D), 1.3.204(6), 1.3.205(1) (b),

1.3.206(3) (b) (i} (B), 1.3.206(3)(c) (i), 1.3.207(2) (a) (iii) (B),
1.3.208(3) and (4), 1.3.209(1) (b) (i).

1997 Mont. Laws ch. 489 defines "signficant interest to
the public" (§ 2-4-102(12), MCA) and requires an agency to
conduct a public hearing if propogsed rules, or changes
thereto, involve matters of signficant interest to the public.
§ 2-4-302(4), MCA; ARM 1.3.102, 1.3.204(4) (b) (ii1) and (iii),
1.3.207(1) (a).

1997 Mont. Laws ch. 489, § 2 requires that an agency post
notice of its intended action on the state electronic bulletin
board, or other electronic communications system available to
the public. § 2-4-302(2) (c), MCA; BRM 1.3,206(1) ().

1997 Mont. Laws ch. 152 sets forth the statutory
authority which must be in place before substantive rules may
be proposed or adopted. § 2-4-305(3), MCA; ARM 1.3.204(3).

1997 Mont. Laws ch, 340 requires that the chief sponsor
of a legislative bill be notified when an agency starts
working on the initial rules implementing any section or
sections of the bill (§ 2-4-302(2)(d), MCA) and that the chief
sponsor be provided a copy of the initial rule proposal within
3 days of publication in the Montana Administrative Register.

(§2-4-302(2) (a), MCA,) Former legislators desiring
notification of initial rules must provide their name and
address to the Secretary of State. § 2-4-302(8), MCA; ARM
1.3.204(4) (a) (i1), 1.3.206(1) (a), 1.3.206(1){(d) (ii) and

1.3.206(1) (e).

1997 Mont. Laws ch. 489 defines an "interested person" (§
2-4-102(5), MCA), and requires agencies to maintain lists of
interested persons by subject area, requires agencies to
inform people of the interested persons list and how to get on
the list, and requires agencies to inform interested persons
of any rulemaking procedures in their area(s) of interest. §
2-4-302(2) and (7) (b); ARM 1.3.204(4) (a)(iii), 1.3.204(5),
1.3.206(1) (A) (i), 1.3.206(3)(a) (i) (A)(IV), 1.3.207(2)(a)(iii)
(c).

MAR Notice No. 17-110 19-10/7/99



-2175-

1997 Mont. Laws ch. 152 requires that a statement of
reagsonable necessity contain the principal reasons and the
rationale for each rule proposed to be adopted, amended or
repealed. 1997 Mont. Laws ch. 4B9 requires that the rationale
for any proposed rulemaking be written in plain, easily
understood language, and provides that any deficienciesg in the
gtatement of reasonable neceasity cannot be corrected in the
adoption notice. § 2-4-302(1) and 2-4-305(6) (b), MCA; ARM
1.3.204(4) (a) (iv), 1.3.206(3) (a) {i) (A) (III).

1997 Mont. Laws c¢h. 152 clarifies that the 28 days
afforded persons to submit written or oral comment on a
proposed rule is 28 days from the date of the original notice
of proposal. That time frame may be extended if an amended or
supplemental notice 1is filed. § 2-4-302(4), MCA; ARM
1.3.204(4) (b) (1) .

1997 Mont. Laws ch, 489 expands on the reasons why and
proceass by which temporary emergency rules are adopted.
Adoption of a temporary emergency rule requires "circumstances
that truly and clearly constitute an existing imminent peril
to the public health, satety, or welfare". The published
statement of reasons must stand on its own merits for purposes
of judicial review. Hearings on whether such circumstances
exist must be given priority over all other matters. Notice
must be given to the Administrative Rule Review Committee, and
must be liberally disseminated. ARM 1.3.209(2) clarifies the
difference between temporary emergency and temporary rules. §
2-4-303, MCA; ARM 1.3.204(6) and (7), 1.3.209.

1997 Mont. Laws ch. 110 elaborates on the process to be
used by an agency when responding to a petition for the
adoption, amendment or repeal of rules. The agency's decision
on the petition must be in writing, based on evidence in the
record, and include the reasons for the decision. The agency
is given some discretion on whether to conduct a hearing or
oral presentation in order to develop a record. § 2-4-315,
MCA; ARM 1.3.205(3) and (4).

1997 Mont. Laws ch. 335 adopts processes by which the
Administrative Rule Review Committee may postpone the adoption
and delay the effective date of a new rule, or the amendment
or repeal of an existing rule. § 2-4-305, MCA; ARM
1.3.208(3).

Finally, general amendments to the existing model rules
are necesgsary to conform short-form references to those used
in the Montana Code Annotated, to sgimplify citations to
applicable statutes and administrative rules, and to clarify
whether a reference is to the Montana Code Annotated, the
Administrative Rules of Montana or the Montana Administrative
Register. ARM 1.3.101, 1.3.201 through 1.3.203, and 1.3.210.

Many of the sample forms referred to in the model rules
conform with current requirements and more clearly illustrate
proper formats. Amendments include reference to requirements
imposed by the Americans with Disabilities Act; information
regarding interested persons lists and how to be put on those
lists; notification to bill sponsors of proposed rules
implementing their legislation; more detailed statements of
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reasonable necessity; and reference to the appropriate
administrative rule review committee rather than the
Administrative Code Committee.

s. Due to the volume of changes, the expense of
publication, and fiscal constraints, the forms are not being
published in the Montana Administrative Register. However,
copies of the rule and form amendments can be obtained by
contacting Debbie G. Allen, Paralegal, Department of
Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; telephone (406) 444-2630; facsimile (406) 444-4386;
email, "dallen@state.mt.us".

6. Concerned persons may submit their data, views or
argumentg concerning the proposed action in writing to the
Board of Environmental Review, P.O. Box 200901, Helena,
Montana, 59620-0901, no later than November 4, 1999, To be
guaranteed consideration, the comments must be received or
postmarked on or before that date. Written data, views or
arguments may also be submitted electronically via email
addressed to Leona Holm, Board Secretary, at
"lholm@state.mt:.us", no later than 5 p.m. November 4, 193%9.

7. If persons who are directly affected by the proposed
amendment wish to express their data, views, and arguments
orally or in writing at a public hearing, they wmust make
written request for a hearing and submit this request along
with any written comments they have to the Board of
Environmental Review, P.0O. Box 200901, Helena, MT 59620-0901.
A written request for hearing must be received or postmarked
no later than Novembey 4, 1999.

8. If the Board receives requests for a public hearing
on the proposed action(s) from either 10% or 2%, whichever is
less, of the persons who are directly affected by the proposed
action; from the appropriate administrative rule review
committee of the legislature; from a governmental subdivision
or agency; or from an association having not 1less than 25
members who will be directly affected, a hearing will be held
at a later date. ©Notice of the hearing will be publighed in
the Montana Administrative Register. Ten percent of those
persong directly affected has been determined to be more than
25 persons based on the fact that rules adopted by the
Department and Board affect all citizens of Montana who are
interested in rulemaking conducted by the Department or the
Board.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

DEPARTMENT OF ENVIRONMENTAL QUALITY

by: Mark A. Simonich
MARK A. SIMONICH, Director

MAR Notice No. 17-110 19-10/7/99



-2177-

Reviewed by:

John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State September 27, 1999.

19-10/7/99 MAR Notice No., 17-110



-2178-

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment
of ARM 17.24.101, 17.24.102,
17.24.118, 17.24.123,
17.24.128, 17.24.137,
17.24.140, 17.24.141,
17.24.144, 17.24.150,
17.24.158, 17.24.184 through
17.24.189 pertaining to the
metal mines reclamation act

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

— e e et e

(METAL MINES)

TO: All Concerned Persons

1. On November 9, 1999, at 1:30 p.m. in Room 35 of the
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana, the
Board of Environmental Review will hold a hearing to consider
the proposed amendment of the above-captioned rules.

2. The Board will make reasonable accommodations for
persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this
notice. If you require an accommodation, contact the Board no
later than 5 p.m., November 1, 1999, to advise us of the
nature of the accommodation you need. Please contact the
Board at P.0O. Box 200901, Helena, Montana, %9620-0901; phone
(406) 444-2544; fax (406) 444-4386.

3. The rule proposed to be amended provideg as follows.
Text of present rule with matter to be stricken interlined and
new matter underlined.

17.24.101 GENERAL PRQVISIONS (1) The Act and this
subchapter provide that no person may engage in exploration
for, or mwining of wminerals on or below the ‘surface of the
earth, engage in ore processing, reprocessing of mine waste
rock or tailings, construct or operate a hard rock mill, use
cyanide or other meta) Jleaching solvents or ore-processing
reagents, or disturb land in anticipation of any of these
activities without first obtaining the appropriate license or
permit from the department. Prior to receipt of an
exploration license or operating permit the applicant, other
than a public or governmental agency, shall deposit with the
department a reclamation performance bond in a form and amount
as determined by the department in accordance with 82-4-338,
MCA. The license or permit may be issued following receipt
and acceptance of the reclamation performance bond, and, at
such time, operations may commence.

(2). Section 82-4-390, MCA provides that open pit miping
for gold ox silver using heap leaching or vat leaching_ with
cyanide ore-processing reagents is prohibited., except that a
mine_in operation on November 3, 1998, way continue operating
under its existing operating permit or any amended permit that
is necegsary for continued operation of the mine.
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(2) and (3) remain the same, but are renumbered (3) and
(4).

ta——any-—pergon ere ‘. Hr—mindng—activieicas—3f—the

+i+———u9e—mebertzed-e*eava&*ag—equfémeatf

+ii—use—blagting-agentor

+ii—disturh-more—ehan - 186—aquare—fect—or-So—ecubic—yards
of-matertat-por—oires-

+Hivi—leave —disturbed—and unveciaimed—surface ogites —an
defined—in—ARM-—37 24308+ —rhat—are—tess—than—t-mileapart;

4 —eume—p—puction—aredge—with—an intake—of more—than—4
inehes—im-diameter,—and

i) . ired . e £ e
erreambed—-hat—ig—naburatly—under—water——at —the—eime—of
operarion—or

“t—a—pergen—vwho—allows—eother—persons—to—engage—in
mining—ectiviticg—on—tand-owed—or—contrelled—bythat—persen
if—-thege-—aetivities—eumulptively meet—the regquirements—-of (o)
abover

Act this subghapter do not apply to a rson

a minin tivity describ in 82-4-310(1) and

(2) ... MCA, or to a person who, on land owned or controlled by

that person ig allowing other persons to engage in mining
viti a rovided in 82-4-310(3 MCA .

453 (6) Subject to the exclusions set forth in the Act
and pursuant to the definitions of "surface mining", "mining",
"exploration" and "mineral® in the Act, placer or dredge
mining, and rock quarryings i - :
are included in the application of the Act.

(6) remains the same, but is renumbered (7).

+H {(8) Common use pits and quarries on federal land
which are available to the general public for rerecemmereiad
the exclusive or nonexclusive procurement of seieble—pinerals
rock or stopne and which are administered by the responsible
federal agency under appropriate regulations are not subject
to these rules, pursuant to 82-4-309, MCA.

AUTH: 82-4-321, MCA
IMP: 82-4-305, B2-4-309, B2-4-310, B82-4-320, 82-4-331,
82-4-332, 82-4-335, 82-4-361, 82-4-362, MCA

17.24.102 DEFINITIONS As used in the Act and this sub-
chapter, the following definitions apply-:

(1) through (11) remain the same.

(12) "Mineral" means any ore, rock or substance, other
than oil, gas, bentonite, clay, coal, sand, gravel, phosphate
peat, soil materialg, scoria or uranium, taken from below the
surface oxr from the surface of the earth for the purpose of
milling, leaching, concentration, refinement, smelting,
manufacturing, or other subsegquent use or processing or for
gtockpiling for future use, refinement or smelting.

(13) through (24) remain the same.
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(25) "Surface mining"® means all or any part of the
process involved in mining of minerals by removing the
overburden and mining directly from the mineral deposits
thereby exposed, including, but not limited to, open-pit
mining of minerals naturally exposed at the surface of the
earth, mining by the auger method, and all similar methods by
which earth or minerals exposed at the surface are removed in

the course of mining. Surface mining shall not include the
extraction of oil, gas, bentonite, clay, coal, sand, gravel,
peat, soil wmaterials, scoria or uranium nor

excavation or grading conducted for on-site farming, on-site
road construction, or other on-site building construction.

AUTH: 82-4-321, MCA
IMP: B2-4-303, 82-4-305, 82-4-309, 82-4-310, 82-4-331,
MCA

17.24.118 ANNUAL REPORT (1) through (4) remain the
same,

(5) Each annual report for those operations using
cyanide or other metal leaching gplvents or readents or having
the potential to generate acid must provide a narrative
summary of water balance conditions during the preceding year
and identify excess water holding capacity at the time of the
annual report.

(6) through (10) remain the same.

(11) If site-specific closure requirements identified in
the permit include monitoring for cyanide or other metal
leaching sglvent or reagent neutralization, acid rock drainage
development, or similar occurrences, the annual report must
include an evaluation of monitoring and testing data required
in the permit for c¢losure under 82-4-335, MCA.

(12) through (15) remain the same.

AUTH: 82-4-321, MCA
IMP: B2-4-335 through 82-4-339, 82-4-362, MCA

17.24.123 PERMIT CONSOLIDATION (1) In order to
facilitate management e+ of multiple permits for a contiguous
area, a permittee may, with department approval, consoclidate
permits.

(2) and (3) remain the same.

AUTH: B2-4-321, MCA
IMP: B82-4-335, MCA

17.24.128 INSP JONS: FR ENCY, METHOD, AND REPORTIN
(1) through (1) (b) remain the same.

(i) uses cyanide or other wmetal leaching solvents or
reagents;
(1) (b) {ii) through (3) remain the same.

AUTH: 82-4-321, MCA
IMP: 82-4-337, B2-4-339, MCA
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7 .137 NOTICE ORDERS : FECT (1) remains the
game .

(2) If a suspension order will not completely abate the
imminent danger to the health or safety of persons outgide the
permit or license area in the most expeditious wmanner
physically possible, the director or his the director's
authorized representative shall impose affirmative obligations
on the person to whom it is issued to abate the condition,
practice, or violation. The order must specify the time by
which abatement must be accomplished and may require, among
other things, the use of existing or additional personnel and
equipment,

(3) and (4) remain the same.

AUTH: 82-4-321, MCA
IMP: 82-4-361, 82-4-362, MCA

17.24.140 BONDING: DETERMINATION OF BOND AMOUNT (1) and
(1) (a) remain the same.

(b} the additional estimated costs to the department
which may arise from additional design work, applicable public
contracting requirements or the need to bring personnel and
equipment to the operating area after its abandonment by the
operator; and

(¢) an additional amount based on factors of cost
changes during the preceding 5 years for the types of
activities associated with the reclamation to be performed+ ;

{d). _the additional estimated g¢ost to the department
which may arjse from management, operaticon, and maintenance of
site temporary or permanent o ator insolvency or

abandonment, until full bond liquidation can be effected.
(2) through (5) remain the same.

AUTH: 82-4-321, MCA
IMP: 82-4-338, MCA

7.24.141 BO) NG: USTMENT OF AMOUNT OF BOND (1) The
amount of the performance bond must be reviewed for possible
adjustment as the disturbed acreage is revised, methods of
mining operation change, standards of reclamation change or
when contingency procedures or monitoring change. Fhe—amount

epartmen all conduc n verview of the

amount of each bond annually and shall conduct a comprehengive
bon review t eve 5 ears. The _department ma
conduct dditiona comprehensive bond reviews.. i after
modification of the reclamation or operation plan, an annual
gverview, or an inspection of the permit area, the department

i that an_ _jncrea of the bond level ma be
neceggsary.,

(2) through (%) remain the same, but are renumbered (3)
through (6).
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7 filed for an o i i ined und
82-4-335, MCA may not be released or decreased until the
publi¢c has been provided an opportunity for a hearing and a
heari h n_hel i reque The de ha
provide reasonable statewide and local . notice of = the
fa) rtuni for hearj incl but limit e}
publishing a notjge in newgpapers of general daily
circulati T ment all i -da n
period in the notice., A request for hearjpng must be submjitted
to the department jn writing within the comment period.

AUTH: 82-4-321, MCA
IMP: 82-4-338, 82-4-342, MCA

17.24.144 BONDING: SURETY BONDS (1) through (1) (f)
remain the same. .

(g) Whenever operations are abandoned concurrent with
cancellation of the bond, the department must reclaim the site
and forfeit the bond within % 2 vyears, consistent with
82-4-341, MCA, for any reclamation obligation incurred in the
reclamation of the site.

AUTH: 82-4-321, MCA
IMP: 82-4-338, B2-4-341, B2-4-360, MCA

17.24.150 ABANDONMENT OR COMPLETION OF ERATION

{1} For the purposes of administering the Act the beard
department will presume that an operation is abandoned or
completed (and thus subject to the reclamation time schedule
outlined in 82-4-336, MCA) as soon as ore ceases to be
extracted for future use or processing. Should the pevrmittee
operater wish to rebut said assumption, he the operator must
provide evidence satisfactory to the beard department that hés
the operations have not in fact been abandoned or completed.

(2) remains the same.

(3) At the discretion of the beard department, the
following evidence and any other relevant evidence may be
gatisfactory to show intent to regsume operations:

(a) exhibition of drill core and accompanying assay
reports to show that ore minerals still remain in the mine and
that they are present in veins or accumulations of gufficient
size, grade and accessibility to warrant cont inued
development-—. aGeological, geochemical or geophysical
indications of valuable mineralization sufficient to warrant
further development or mining will also be considered by the
peard department ;

(b) remains the same.

(c) data recording present and predicted commodity

prices, labor and transportation costs, etc., or any other
evidence which wmay show that mining may soon resume on a
profitable basis. Board comment: It is recognized that

"abandonment or completion of mining" under the operating
permit (see 82-4-336, MCA) is an action commonly predicated
upon c¢omplex and changing economic circumstances; that
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cessation of mining need not mean abandonment or completion;
and that short of obtaining an operator's records and
examining his the mine development drill core, the beard
department may be unable to determine the operator's true
intent.

AUTH: 82-4-321, MCA
IMP: B82-4-336, MCA

7 .1 B IN TIONS: PARTICIPATION D
[of F_PERSQ USIN P IVES (1) through (3) (b)
remain the same.

(c) The recognized expert must submit hkis the expert's
qualifications to the department for review. At a minimum,
the expert must:

(i) through (4) (c) remain the same.

AUTH: 82-4-321, MCA
IMP: 82-4-356, MCA

17. 84 1, MINER _BOND FORFEITURE AND MES
REVOCATION (1) If a small miner who conducts a placer or

dredge operation fails to commence reclamation within 6 months
after cessation of mining or within an extended period allowed
by the department for good cause shown pursuant to (4) of this
rule, or fails to diligently complete reclamation, the
department shall notify the small miner by certified mail at
his the small miper's last reported address that bond will be
forfeited and the department will reclaim the site unless the
small miner commences reclamation within 30 days and
diligently completes reclamation.
(2) through (7) remains the same.

AUTH: 82-4-321, MCA
IMP: 82-4-305(4), (5), and (&), MCA

17.24.185 SMALL MINER €¥ANIDE METAL LEACHING SOLVENT OR
REAGENT APPLICATIONS (1) A small miner proposing to opewrate
uge cyanide— or other metal leaching solvents or reagentsg in a
processing £eseidibies facility and & mine under a small miner
exemption must continue to meet the criteria for a small miner

exemption under B2-4-305, MCA, concerning the mining
operation. The acreage disturbed by the cyanide or other
metal leaching sglvent or reagent ore-processing operation and

covered by the operating permit pursuant to 82-4-335(2), MCA,
is excluded from the 5 acre limit.

(2) remains the same.

(3) A small miner proposing to use metal leaching

olv ents er an cyvanide in an_ore processin
facility must obtain a permit for those facilitjes pursuant to
82-4-335(2), MCA, for operations for which a valid small miner

exclusion statement had not been ogbtained prior to May 1,
19989,
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43+ {4) To expedite permitting of cyanide ox other
metal leaching solvent or reagent facilities, the department
shall make available to a small miner whc has submitted or may
submit an appllcatlon for a permit to operate a cyanide or
oth al le 80lv or reagent ore processing
facility appropriate department staff to determine how
bageline, operating and reclamation plan requirements may be
met in view of conditions and characteristics of the site at
which the eyeride—ore—processing facility is proposed. The
department shall process these eyanide—eore—precessing permit
applications as expeditiously as possible c¢onsistent with
statutory deadlines for other permit applicationa and the
department's obligations under the Montana Environmental
Policy Act.

+4- (5) An application for a small miner c¢yanide oz
[o] me leachi solvent. or reagent ore processing
operating permit must contain:

{a) baseline information wmeeting the requirements of ARM
17.24.186+;

{b) an operating plan meeting the requirements of ARM
17.24.187v; and

{c) a reclamation plan meeting the requirements of ARM
17.24.188.

AUTH: 82-4-321, MCA
IMP: 82-4-305, B2-4-335, MCA

7.24.186 SMALL MINER METAL LEACHING SOLVENT OR
EN SELINE _INFORMATIO] (1) An application for a small
miner cyanide or other metal leaching  solvent or reagent
processing facility permit must include the following baseline
information on the exigting conditions at the site:
(a) through (i) remain the same.

AUTH: 82-4-321, MCA
IMP: 82-4-305(7), 82-4-335(2), MCA

1 187  SMALL E ETAL LEACHI SOLVENT  OR
REAGENT OPERATING PLANS (1) An application for a small miner
cyanide or other wetal leaching sglvent or reagent processing
facility permit wmust include the following information for
construction and operation of the eyan£$}1ﬂeeessing fac111ty

(a) appropriate maps showing the location of the mine
and support facilities, cyanide or other metal leaching
solvent or reagent-processing facilities, permit boundaries,
and perennial streams;

(b) ‘and (c) remain the same.

(d) number, size and location of any proposed leach pads
and pondsL and ore and tailings piles associated with eyamide
processing;

(e) remains the same.

(f) a plan for a leak detection system, including a
program and schedule of monitoring for possible leakage which
monitors pH, electrical conductivity (EC), enmd cyanide as weak
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acid dissociable (WAD), ther me leachin olvent or
reagents ag appropriate, and other constituent levels, for

those constituents appropriate to the type of processing
proposed;

(g) through (m) remain the same.

(n) a plan to salvage and stockpile soil from all areas

to be disturbed by cyanide or other metal leaching solvent or
reagent-processing facilities, including stockpiles and
wastepiles;

(o) and (p) remain the same.
{q) end-of-season procedures for shutdown of the cyanide

or other metal leaching golvent _or reagent-processing
facility;

(r) through (w} remain the same.
(x) for facilities that are exposed to precipitat%on

flows and that carry cyanidated other metal
solvent or readent solution, a plan that provides for adequate

passage of a 50-year 24-hour gtorm even flow; and
(y) a plan for preventing wildlife access to facilities

with cyanidated or other wmetal leaching solvent or reagent
solutions.

AUTH: 82-4-321, MCA
IMP: B2-4-305, 82-4-335, MCA

17.24.188 SMALL MINER E¥ANIDE M L _LEAC] G_SOLV OR
REAGENT RECLAMATION PLANS (1) An application for a small
miner cyanide or_ other metal leaching solvent or reagent ore
processing permit must contain a reclamation plan that
includes the following:

(a) through (e) remain the same.

(f) a map showing regrading plans for all cyanide gr
other metal leaching golvent gr reagent-processing and related
facilities to a stable, minimally ercsive slope configuration
by backfilling excavated material, consistent with the
postmining land use;

(g) through (1)} remain the same.

(2} In addition, a eyenide—processing facility which
would constitute a ‘project", as that term is defined in
75-7-103, MCA, on a perennial stream, must comply with the
requirements of the Natural Streambed and Land Preservation
Act, as amended, by obtaining permits required by the
appropriate conservation district.

AUTH: 82-4-321, MCA
IMP: 82-4-305, 82-4-335, MCA

17.24.189 SMALL MINER &¥ANIBE METAL LEACHING SOLVENT OR
RE PROCESSIN FACILITIES RFORMANCE  STANDARD, AND

BONDING (1) remains the same.

(2) In addition to the applicable performance standards
of ARM 17.24.188 and 17.24.101, and 82-4-305, MCA, the
following are required prior to bond release:
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(a) neutralization of cyanide or other wetal leaching
golvent or readent-containing tailing and solutions to those
levels considered acceptable under applicable water quality
standards;

(b) submittal of - construction reports for tailings,
ponds, and other appropriate facilities related to cyanide or
other metal leaching golvent or_ reagent processing, on a
monthly basis;

(c) remains the same.

(3) Bonding for cyanide gr, gpther metal leaching solvent

or reagent-processing facilities must cover the actual cost of

xeclamation to the department ef—xeelamatien and the
additional imated co to the artwent which may arise

agem erati nd maintenance of the gite upon
temporary or permament insoivency or abandonment, until full

bond liquidation can be effected. Bonds must be reviewed and,

.if necessary, adjusted at least once every 5 years, tied to
either the rate of inflation based on the consumer price
index, a change in activities, or both, as appropriate.

{4} remains the same.

AUTH: 82-4-321, MCA
IMP: 82-4-305, 82-4-335, MCA

4. The Board is propoging the above rule amendments to
implement two acts revising the Metal Mine Reclamation Act
(Sections 82-4-301, et seq., hereinafter referred to as the

Act) by the 1999 Montana Legislature. In Chapter 507, Laws of
1999, the Legislature enacted a broad range of revisions
including a change in the definition of minerals subject to
the Act (adding phogphate rock and removing peat and soil
materiale), the regulation of other metal leaching solvents or
reagents to the same extent as c¢yanide, restrictions on the
use of mercury, and modifications to bonding procedures. In
Chapter 457, Laws of 1999, the Legislature revised Section
82-4-390, MCA, to allow open-pit mines that were in operation
and using cyanide leach processing on November 3, 1998, to
continue to operate under an amended permit.

Most of the rule amendments are proposed to conform the
rules to the Act. Other amendments are proposed for
clarification and to correct typographical errors.

Ru 17.24.101: The proposed amendment to subsection (1)
reflects the revision of the Act contained in Chapter 507,
Laws of 1999, that regulates other metal leaching solvents or
reagents to the same extent as cyanide. The proposed
amendment adds subsection (2) to reflect the revision of
Section 82-4-390, MCA, by Chapter 457, Laws of 1999, that
allows open-pit mines in operation and using cyanide leach
processing on November 3, 1998, to continue to operate under
an amended permit.

Subsgection (4), renumbered as subsection (5) contained a
verbatim statement of the exemptions to the Act set forth in
82-4-310(1), (2) and (3), MCA. Chapter 507, Laws of 1999,
revised these exemptions. Rather than setting forth the
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revised exemptions verbatim, subsection (5) simply refers to

82-4-310, MCA. The statutory reference was substituted
because subsection (5) did not contain any additional
information than that set forth in the statute. Subsgection

(6) reflects the removal of peat and soil materials from
regulation under the Act pursuant to Chapter 507, Laws of
1999.

Subsection (8) addresses applicability of the Act to the
extraction of resources from common-use pits and quarries
located on federal lands and subject to federal law.. The
purpose of the subsection is to eliminate duplicative state
and federal regulation by exempting the quarries and pits
located on federal land from the Act.

As formerly written, the subsection exempted the general
public's '"noncommercial procurement" of "saleable minerals"
from these pitg and gquarries. In the context of eliminating
duplicative state and federal regulation, however, there is no
basis for distinguishing between the general public's
noncommercial and commercial extraction of resources from
these pits and quarries. Therefore, the phrase "noncommercial
procurement” was vreplaced by ‘“exclusive or nonexclusive
procurement®. This new phrase is meant to be inclusive of all
extractions from the pits and quarries, covering situations in
which the right to access the pit or quarry is held by an
individual member or is shared among members of the general
public,

"Salable minerals" is a term-of-art in federal law that
ig not pertinent to the administration of the Act. That
phrase, therefore, has been replaced by the phrase "rock or
stone", which describes the resource being taken from the pit
or quarry.

Rule 17.24.102: The proposed amendments to subsections
(12) and (25) reflect the revision to the Act's definition of
"mineral" contained in Chapter 507, Laws of 1999, adding
phosphate rock and removing peat and soil materials.

Rule 17.24.118: The proposed amendments to subsections
(5) and (11) reflect the revisions to the Act contained in
Chapter 507, Laws of 1999, regulating other metal leaching
solvents or reagents to the same extent as cyanide.

Rule 17.24.123: The proposed amendment to this rule
corrects a typographic error, changing the word "or" to "of",
Rule 17.24.128: The propogsed amendment to this rule

reflects revisions to the Act contained in Chapter 507, Laws
of 1999, regulating other metal leaching solvents or reagents
to the same extent as c¢yanide.

Rule 17.24.137: The proposed amendment to (2) inserts
gender neutral language, changing "his" to "the director's”.
Rule 17.24.140: Chapter 507, Lawsg of 1999 revised

Section 82-4-338(1), MCA, to require the Department to include
the cost of Department management, operation and maintenance
of a minesite upon temporary or permanent operator insolvency
or abandonment in calculating the amount of bond required,

The proposed amendment to ARM 17.24.140 reflects this revision
of the Act.

19-10/7/99 MAR Notice No, 17-111



+-2188-

Rule 17.24.1431: Chapter 507, Laws of 1999, revised
Section 82-4-338(2), MCA, to require the Department to conduct
an overview of the amount of a bond issued under the Act
annually and to conduct a comprehensive bond review at least

every 5 vyears. The proposed amendment to sgubsection (2)
reflects this revision of the Act. Chapter 507, Laws of 1999,
also revised Section 82-4-338{(4), MCA, to require the
opportunity for a public hearing before the Department may
decrease a bond for an operating permit. The revision also

specifies that a public hearing must be held, if requested,
prior to releasing or decreasing a bond and requires the
Department to provide reasonable statewide and local notice of
the opportunity for hearing. The proposed amendment to
subsection (7) reflects Section 82-4-338(4) as revised.

The Board believes that a procedural framework was
necesgary to effectuate the opportunity for a public hearing
required by Section 82-4-338(4). Thus, the proposed amendment
to the rule requires the Department to provide notice of the
opportunity for hearing and a 30-day comment period. A
request for a hearing must be submitted to the Department in
writing within the comment period.

Rule 17.24.144: The proposed amendment to this rule
corrects a typographic error, changing the number "7" to "2".
As amended, the rule is consistent with Section 82-4-341, MCA.

Ru 17.24,150: The proposed amendment to this rule is
congistent with previous amendments to rules promulgated under
the Act replacing the term ‘'board" with "department". The
Department of State Lands, which was headed by the Board of
Land Commissioners, previously administered the Act. It was
this entity that the rules referred to as the T"board".
Administration of the Act, however, has subsequently been
transferred to the Department of Environmental Quality. The
proposed amendment to Rule 17.24.150 reflects this change. The
proposed amendment also replaces "permittee" with "operator"
in subsgection ({(1}. The change in terms was made because
"operator" includes licensees who have obtained an exploration
license under Section 82-4-332, MCA, as well as permitees who
have obtained an operating permit under Section 82-4-335, MCA,
In addition, the Board proposes deleting "he" and "his" in (1)
and (3) (¢) and inserting gender neutral language in its place.

Rule 17.24.158: The Board proposes deleting "his" in
(3) {¢) and inserting gender neutral language in its place.

Rule 17.24.184: The Board proposes deleting "his" in (1)
and inserting gender neutral language in its place.

1 7.24.185: The proposed changes to subsections (1),
(4) and (5) of this rule reflect the revisions of the Act
under Chapter 507, Laws of 1999, regulating other metal
leaching solvents or reagents to the same extent as cyanide.

Chapter 507, Laws of 1999, specifically amended Section
82-4-305(7), MCA, to require a small miner using metal
leaching solvents or reagents other than cyanide to obtain an
operating permit. Section 23 o©of Chapter 507, Laws of 1999,
provides that Section 82-4-305(7), MCA, applies to operations
for which a valid small miner exclusion had not been filed
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before May 1, 1999. The proposed rule amendment adds
subsection (3) which contains the same requirement as Section
82-4-305(7), MCA, as revised by Chapter 507, Laws of 1999, and
with the applicability date set forth in Section 23 of Chapter
507, Laws of 1999.

Rule 17.24.186, Rule 17.24.187, Rule 17.24.188, and Rule
17.24.189: These proposed rule changes reflect the revisions

to the Act under Chapter 507, Laws of 1999, regulating other
metal leaching solvents or reagents to the same extent as
cyanide.

5. Concerned persons may submit their data, views or
arguments concerning the proposed action either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.O.
Box 200901, Helena, Montana, 59620-0901, no later than
November 12, 1999. To be guaranteed consideration, the
comments must be postmarked on or before that date. Written
data, views or arguments may also be submitted electronically
via email addressed to Leona Holm, Board Secretary, at
"lholm@gtate.mt.us", no later than 5 p.m. November 12, 1999.

6. James B. Wheelis, attorney for the Board, has been
designated to preside over and conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State September 27, 1999.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING ON THE PROPOSED
ADOPTION, TRANSFER, AND
AMENDMENT OF RULES

In the matter of the proposed
adoption of a new rule regarding
insurance required prior to the
public display of fireworks, the
proposed transfer and amendment

of ARM 23.7.113, and the proposed
amendment of ARM 23.7.102 through
23.7.104, 23.7.106 through
23.7.110, 23.7.112, 23.7.201 :
through 23.7.203, 23.7.301 through
23.7.310 of the fire code.

TO: All Concerned Persons

1. On October 29, 1999, at 9:00 a.m. a public hearing
will be held in the auditorium of the Scott Hart Building at
303 North Roberts, Helena, Montana, to consider the adoption of
new Rule I, the transfer and amendment of ARM 23.7.113, and the
amendment of ARM 23.7.102 through 23.7.104, 23.7.106 through
23.7.110, 23.7.112, 23.7.201 through 23.7.203, and 23.7.301
through 23.7.310 of the fire code.

2. The Department of Justice will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accesgsible format of this notice, If you require an
accommodation, contact the Department of Justice no later than
5:00 p.m. on October 21, 1999, to advise us of the nature of the
accommodation that you need. ©Please contact Melanie Symons,
215 North Sanders, P.0. Box 201401, Helena, MT 59620-1401;
(406) 444-5880; FAX (406) 444-3549.

3. The proposed new rule provides as follows:
L, ENERAL LIABILIT INSURANCE REQUIRED FOR PUBLIC
PISPLAY OF FIREWORKS (1) Any organization or group of

individuals planning a public display of fireworks must provide
proof to either the fire prevention and investigation program or
the governing body of a city, town, or county, that the group
has a general liability insurance policy in the amount of not
less than $1,000,000 per o¢currence.

(2) The proof of insurance must be provided with the
application for permit referenced in 50-37-107, MCA, no later
than 1% days prior to any public display of fireworks. The
general liability insurance policy must be valid at the time of
the public display.

(3) The general 1liability insurance policy wmust cover
payment of any liability, including personal and property
damages, arising out of the public display of fireworks.

(4) Although the general liability insurance must meet the
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requirements of 50-37-108, MCA, an insurance policy is permitted
in lieu of a damage indemnity bond as damage indemnity bonds are
no longer available for the public display of fireworks.

(5) Alternative methods of liability coverage wmay be
approved if equivalent to the above-listed requirements.

AUTH: 50-3-102 and 50-3-103, MCA
IMP: 50-37-108, MCA

This rule is required as the statute provides for a bond "in a
sum not lesg than $500". A bond in the amount of 3500 is
completely insufficient to cover the magnitude of damages which
could arise from the public display of fireworks. Insurance
companies have recommended a minimum of $1,000,000 in coverage.
Bonds in excess of §1,000 are prohibitive to acquire.
Additionally, although the statute provides for a damage
indemnity bond, the Department has learned that damage indemnity
bonds are no longer available for entities engaged in the public
display of fireworks. This rule guarantees that general
liability insurance policies will satisfy the statutory
requirement.

4. ARM 23,7.113 is proposed to be transferred to ARM
23.7.101A , and amended as follows, stricken matter interlined,
new matter underlined:

23—F333 23.7.101A7 DEFINITIONS Unless the context
requires otherwise, the following definitions apply to +the
rules in ARM Title 23, chapter 7}:

4+2-(1) "Building code" means the latest edition of the
Uniform Building Code {UBC) adopted by the department of
commerce., Whenever a provision of the Bbuilding €gode is
incorporated within the Uniform Fire Code (UFC) by reference,
such provision 1is hereby adopted for application to all
buildings within the jurisdiction of the state fire prevention
and investigation bureaw program (FPIP), unless the bureau-—ehief
state fire marshal determines otherwise in accordance with UFC
Geetdon 103.1.2. Copies of the UnifermBuiidingCede UBC may be
obtained from the Building Codes Bureaw Division of the
Department of Commerce, 1218 East Sixth Avenue, Helena, Montana
59620-0517.

+34-(2) "Building official" refexs—ke meang the bureau
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chief division administrator of the building codes division
buresu of the department of commerce or, when made applicable by
statute or rule, the building official of the 1local

jurisdiction.
3 "Certifi e of roval" mea a lettexr of approval
fire venti nd investi atio r ram.
(4) "Chief, "fire chief, "fire marshal," and "fire

prevention englneer" all are—ffeaEeéuae*feferftﬁg—te mean the

gtate flgg marshal or, when made
applicable by statute or rule or the context thereof, &o the
chief official of the appropriate local fire protection agency.

(7) remaing the same but is renumbered (5).

+8)+(6) "District,"+ as used in seetieon 50-61-114, MCA,
means a rural fire district establigshed under Tltle 7,
chapter 33, part 21, MCA.

T T oF l 3 . Pr : Y ! et

(10) and (11) remain the =same but are renumbered (7)
and (8).

(9) "Fire coge" means the latest edition of the Uniform
Fir od u an dditiong_thereto adopted by the fire
prevention gnd 1nvgst1gatlon program,

+32)+(10) "Fire department" and "bureau of flre prevention"
are treated as referring to the fire prevention and
investigation burean program of the department of justice or,
when made applicable by statute or rule or the context thereof,
to the appropriate local jurisdiction.

(13) through (17) remain the same but are renumbered (11)
through (15).

16 YFireworks nd" means a small, temporar often
open-air ructure b or the ortable stand-alone

structure desiqped and congtructed_ of wood or metal, utilized

f t express rpoge of digplay and sale_of fireworks at
retail,

+3+93-(17) "Licenge" means the document issued by the
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department of commerce which authorizes a person or entity to
engage in the business of servicing fire extinguishers

(20) remains the same but is renumbered (18).

4233 (19) "Mechanical code" means the latest edition of the
Uniform Mechanical Code (QM ) adopted by the department of
commerce. Whenever a provision of the Bniferm—Mechanical—Code
UMC is incorporated within the Uniferm—Pire—Cede UFC by
reference, such provision is hereby adopted for application to
all buildings within the Jjurisdiction of the state fire
prevention and investigation bureaw program, unless the burean
ehief gtate fire marshal determines otherwise in ac¢cordance with
UFC Seetion 2.301.

(20) "Nationally recognized standards® includes but is not
imited to any of the sta r erenced jn UFC Arti
Nation Fire Pr tio; ociation NFP,
Underwriters Labora iesg c. UL dards
Petro m _Institut ndards, American ogi o
sting a aterials rds, an merican Nati 1
Standards ;gggltute (ANST) g;andg;gg
(22) remains the game but is renumbered (21).
423 (22) "Ordinance" means state law, city or county

ordinance, or rule adopted by the fire prevention and
investigation bureauw program.

(24) remains the same but is renumbered (23).

4253 (24) "Service"; mgans;

(a) when referring to portable fire extinguishers and fire
extinguisher cylinders, means maintenance and includes breakdown
for replacement of parts or agent, repair, recharging, or
hydrostatic testing—;

+a3-(b) When when referring to alarm systems, fire
extinguishing systems, and fire suppression systems, iservieel
means maintenance and testing required to keep the protective
signaling, extinguishing, and suppression system and its
component parts in an operative condition at all times, together
with replacement of the system or its component parts with
listed or approved parts, when, for any reason they become
undependable, defective, or inoperative—; and

+b+{c) “"Service" does not include resetting manual alarm
systems which may be reset by properly trained building owners
or their designated representative.

4263 (25) "Single famlly private house" means a dwelling
unit as the term dwglllng ig defined in the YnifermPire—Cede
UFC, no part of which is rented to another person.

427)-(26) "Special agent fire suppression system" means an
approved system and components which require individual
engineering in accordance with manufacturer specifications and
includes dry chemical, carbon dioxide, halogenated, gaseous
agent, foam, and wet chemical systemss. The term includes a
pre-engineered system but does not include a fire extinguishing
gystem.

i Y ) he3 Yits £ 4y
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AUTH: 50-3-102, 50-39-107, MCA
IMP: 50-3-102, MCA

ARM 23.7.113 is proposed to be transferred to ARM 23.7.101A as
definitions which are applicable to a set of rules are generally
found at the beginning of the rules to which they apply.

The proposed amendments to the definitions clarify the terms
used throughout the rules and eliminate definitions no longer
needed. Specifically, the terms "Apprentice," “Commercial
General Liability Ingurance," "Endorgement” and "Inspection" are
proposed to be deleted because duties associated with those
terms have been transferred to the Department of Commerce;
"Certificate of Approval" is proposed to be adopted to clarify
that letters issued by the FPIP qualify as certificates; "City"
is proposed to be deleted as the term is not used in the way in
which it was defined; "Uniform Fire Code" is proposed to be
deleted and replaced with "Fire Code" for consistency purposes;
"Fireworks Stand" is proposed to be adcopted to clarify the type
of structures from which fireworks can be sold; "License" is
proposed to be amended to indicate that the Department of
Commerce is now charged with licensing responsibilities;
"Nationally Recognized Standards" is proposed to be adopted to
better identify the various standards referenced throughout the
rules; and the termg "Service" and "Single Family Private House"
are proposed to be amended to eliminate confusion within their
current definitions.

The other proposed changes are merely clerical in nature. For
example, the Fire Prevention and Invegtigation Bureau is now the
Fire Prevention and Investigation Program, or FPIP, and the
bureau chief is now the state fire marshal.

5. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

23.7.102 ENFORCEMENT OF FIRE PREVENTION AND INVESTIGATION
RAM RULES (1) The fire prevention and investigation
pbureays program (FPIP) shall administer and enforce in every area
of the state of Montana all the provisions of the Ffire €codes
eof Montana and rules adopted pursuant thereto. The chief fire
officialg of each municipality, fire service area, or organized
fire district shall have responsibility for enforcement of
applicable fire codes within the 1limits of Hhi® their
jurisdiction, and shall assist the bureaw FPIP in the
enforcement of laws and rules pertaining to fire safety in
publie buildings.
(2) Each local authority responsible for fire prevention
inspections shall maintain reports of inspectiong performed.
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g Fire prevention inspection reports shall be
accesgible to and provided to the £ire—prevention—and
investigatieon—burean FPIP when deemed necessary by the bureau
ehief state fire marshal.

(3) Each official responsible for investigating fires
shall file with the state fire marshal a fire incident report on

each and every fire occurring within the official’'s

jurisdiction

iye incident reports
must be submitted on the forms ggggingd ;gg suppltied—by the
bureau FPIP The state fire marshal may return Fincomplete
forms geports may—be—returned for resubmigsion with complete
information.

AUTH: 650-3-102, MCA
IMP: ©50-3-102, 50-61-102, 50-63-203, MCA

Subsection (1) - Fire service areas were first created by the
1997 legislature. The term is proposed to be adopted here to
recognize the existence of fire service areas and to ensure that
an area’'s chief fire official has the responsibility of
enforcing the fire «code in the fire @service area.
Subsection (2) - Although annual inspections are still regquired,
the FPIP no longer requires submission of annual inspection
reports absent a specific request for the report from the FPIP.
Storage issues and logistics necessgitate this proposed change.
Subsection (3) - Local agencies must now obtain federally
mandated incident reports from the FPIP and must complete those
reports according to FPIP specifications, This change isa
proposed to ensure consistent information is provided the FPIP.

23.7.10 NOTICE OF VIOLATION (1) Upon determination by
an officer of the fire prevention and investigation kureau
program (FPIP) that any person or entity is in violation of any
provision of the Pire Codes—eof—Mentana fire code or any rule
adopted pursuant thereto, the bureaw FPIP shall serve upon the
person or a designated representative of the entity a notice of
violation, as provided in seetien 50-61-115, MCA—eor .,

Additionally, if the violation constitutes +f a fire hazard is
present, the bureaw FPIP shald may proceed in accordance with
geettons 50-62-102 and 50-62-103, MCA.

AUTH: 50-3-102, MCA
IMP: 50-3-102, 50-3-103, MCA

Proposed changes are merely clerical in nature. For example,
the Fire Prevention and Investigation Bureau is now the Fire
Prevention and Investigation Program, or FPIP. The substantijve
meaning of the rule has not changed.

23.7.104 INTERPRETATION (1) Interpretations of rules

adopted by the fire prevention and investigation buresuw program
shall be made by the state fire marshal.
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AUTH: 50-3-102, MCA
IMP: 50-3-102, 50-61-102, MCA

Proposed changes are merely clerical in nature. For instance,
the Fire Prevention and Investigation Bureau is now the Fire
Prevention and Investigation Program, or FPIP. The substantive
meaning of the rule has not changed.

23.7.106 APPOINTMENT OF SPECIAL FIRE INSPECTORS (1) and
(2) remain the same.

(3) Qualifications for persons appointed special fire
inspector are:

(a) Any person appointed special deputy state fire

marshal, except for a qualified inspector employed by another
state agency, must have a degree in fire protection engineering
or related field from a recognized institution of higher
education, e»2 two years' experience in fire protection, oxr be
UFG certified, and must complete a training course administered
or approved by the fire prevention and investigation buxreau
program (FPIP).

(b} An employee of another agency of the state of Montana
may be appointed special fire inspector for the purpose of
conductlng 1nspectlons or 1nvestlgat10ns authorized by the £iwe

FPIP if such employee is
qualified by the employing agency as an inspector - or
investigator and 1is approved to conduct inspections or
investigations by the department of justice.

(4) A special fire inspector may perform any duty with
which the £ire—prevention—and—investigatieon—burean FPIP is
charged by state law or rule, subject to the direction of the

bureauw—chief state fire marsghal.

AUTH: 50-3-106, MCA
IMP: 50-3-106, MCA

"UFC certified" is propogsed to be adopted as an option for a
special fire inspector’'s qualifications. Such certification is
equivalent to others listed in the rule, and commonly obtained
by inspectors. Other proposed changes are merely clerical in
nature. For instance, the Fire Prevention and Investigation
Bureau is now the Fire Prevention and Investigation Program, or
FPIP.

23.,7.107 FI ESCAPES R LIC BUILDINGS (1) The
following UFC aggendicea are adopted for application to &i¥
buildings described in seetdien 50-61-103, MCA, which are of two
or more storxes in helght 1—exeept—privete-residences,—sahall—be

MAR Notice No. 23-7-118 19-10/7/99



-2197-

(Q) UFC Appendlx I-C
appliesg to ex;stlng buildings.

bes A R Y, il

AUTH: 50-3-103, MCA
IMP: 50-61-105, MCA

Proposed changes clarify that the FPIP does not enforce Appendix
I-A of the Uniform Fire Code, except Section 2.4 Fire Escapes is
enforced in existing buildings of two or more stories in height.
Appendix I-C of the Uniform Fire Code is enforced only in
existing buildings of two or more stories in height. These
clarifications are consistent with the policies of the Building
Codes Division, Department of Commerce.

23.7.108 SMOKE DETECTORS IN RENTAL UNITS (1) remains the
same.

(2) An approved smoke detector is a device that is capable
of detecting visible or invisible particles of combustion, that
emits an alarm signal, and that bears a label or other
identification issued by an approved testing agency having—a
serviee—for—ingpection—ef which inspectg wmaterials and
workmanship at the factory during fabrication and assembly.

(3} UFC Appendix I-A, - SECTION 6-SMOKE DETECTORS of the
Uniferm—iire—Code shall govern the installation of smoke
detectors in all dwelling units subjeet—¢teo —thig—rute rented
to another person.

AUTH: 50-3-102, 70-24-303, MCA
IMP: 50-3-102, 70-24-303, MCA

Proposed changes clarify that rented dwelling units must have
smoke detectors. These c¢larifications are consistent with
Montana's Landlord-Tenant Law,

23.7.109 CERTIFICATE OF APPROVAL FOR DAY CARE CENTERS FOR
THIRTEEN 13 OR MORE CHILDREN (1) Any applicant for a license
from the department of family public health and human services
to operate a day care center for 13 or more children under
Title 52, chapter 2, MCA, must obtain a certificate of approval
from the state fire marshal in accordance with this rule.

(2) To obtain a certificate of approval, the applicant
shall submit a written application to the state fire marshal
setting forth the following information:

(a) Nname and address of applicant; and

{b) location of proposed day care center; and

4b¥(c) Npumber of children for which proposed day care
center will provide care.

(3) Upon receipt of an application for certificate of
approval, the state fire marshal or his a representative shall
conduct an inspection of the proposed day care center,;—and
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. : i i :
shell-promptiy-thereafeer issue—hio Et“diﬁgs' thdieating whether
?%! fire f&EFE’“ %:155 ;{a.e b?en ??e r—edditien—to

care 8 8 mply with the fire de .

{5) dDay care centers shall comply with the following
provisions of the building code which are hereby incorporated by
reference: Sees——80%4e+ UBC 305.2.3, 683 305.3, 808 305.8
305,989, chapter 33 8, chapter 10, aeefien—999%+e+ Qg,2,4.2, gng

904.2.4.3. and—ehapter—42-. ies of the 1997 UBC may b
obtained fyom the Buildipg Codes Djvision, Department of
el Box 17 a T 620-0517.

Day care centers must shall also comply with the
following additional requirements:
(a) through (h) remain the same.
(i) Portable fire extinguishers shall be installed and
malntalned in accordance with UFC Standard 10-1 or the natipnal
fire protection association’s standard for portable fire
extingu1sng;§, NFPA 10 (122@!
(j) through (1) remain the same.
+4)3(7) 1If the proposed day care center is in compliance
with these rules, the gtate fire wmarshal shall issue a
certificate of approval. If the center is not in compliance,
the gtate fire marshal shall isgue a notice of corrective action
needed to  bring the center into compliance. Additional
inspections may be conducted as needed until compliance is
achieved.
45)(8) For the purposes of this rule, the definitions
contained in seetien 52-2-703, MCA, are applicable.
(6) remains the same but is renumbered (9).

AUTH: 50-3-102, 52-2-734, MCA
IMP: 50-3-102, 52-2-733, 52-2-734, MCA

The Department of Family Services has been eliminated. Its
previous functions are now the responsibility of the Department
of Public Health and Human Services. Proposed changes clarify
that the state fire marshal is charged with inspecting day care
centers for 13 or more children and that such centers must
comply with various provisions of the Uniform Fire Code and the
National Fire Protection Association’s standards for portable
fire extinguishers. Proposed changes further clarify when and
what day care center reports must be issued by the state fire
marshal.

23.7.110 CERTIFICATE OF APPRQVAL FOR COMMUNITY HOMES

(1) This rule shall govern certification for fire and life
safety of all community homes for the developmentally disabled,
in accordance with seetien 53-20-307, MCA, and of all community
homes for persons with severe disabilltles, in accordance with
aeetion 52-4-204, MCA.

(2) and (3) remain the same.

(a) Nname and address of applicant; and

{b) location of prepesed community home; and

By (c) Npumber of residents for which prepesed community
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home wil3d provideg care.

(4) Upon receipt of an application for certificate of
approval, the gtate fire marshal or his a representative shall
conduct an inspection of the prepesed community home, and shall
promptly thereafter issue his findingss+ indicating whether es

reot the fire ea%etr—fu}ee—h&ve code has been met.

community hgmg is in compliance with these ruleg, the state : ire
1 sh su ifica f oval. th ommu
h ig in compli ire m a hall issue a
" noti recti i o rin he communi om
into compliance. = Additj i ions may be c¢ond ed as
needed until col i e is achieved. :

(5) For purposeg of determining compliance with the fire

gcode, all community homes shall comply with the

Uniform Fire Code and with all other rules promulgated by the
fire prevention and investigation bumeau program.

publlc health and human services when a
community home has been certified. :

AUTH: 52-4-204, 53-20-307, MCA
IMP: 52-4-204, 53-20-307, MCA

The Department of Family Services and the Department of Social
and Rehabilitation Services have been eliminated. Their
relevant functions are now the responsibility of the Department
of Public Health and Human Services. Proposed changes clarify
that the regulation applies to proposed and existing community
homes, and distinguishes between the issuance of a certificate
of approval and a notice of corrective action.

7.112 THREAT OF EXPLi VES IN STATE BUILDINGS (1) In
3 i : Each department director or
official in charge shall assign one individual €e¥ in each
building housing members of the department+ whose
responsibilities shall be to coordinate evacuation and to
practice proper procedureg involving a threat of explosive
materiales in the asgigned building or building area. The
designated individual shall have responsibility to ensure that
appropriate fire and law enforcement authorities are notified of
a threat of explosives.
(2) In the event a building houses more than one state
department, each ageney department shall designate a
responsible individual. Where the threatened explosive device
is located in a particular agenmey's department’s area of the
building, that ageneyls department’sg designated individual shall
be primarily responsible for evacuation and notification of
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proper authorities.

AUTH: 50-3-102, MCA
IMP: ©50-3-102, MCA

Proposed changes c¢larify that each department housed in a
building is responsible for the handling of threats of explosive
devices. This will eliminate any confusion regarding
responsibility issues.

.7.201  RETAIL_ FIREWORKS SALE (1) Anyone engaged in the
retail sale of permissible fireworks, as defined in seekion
50-37-105, MCA, must obtain a permit if required by the
applicable local jurisdiction. The provisions of this rule do
not apply if a local ordinance has been adopted pursuant to
seetion 7-33-4206, MCA, regulating or prohibiting the retail
gsale of fireworks.

T retai) sale of permigsible fireworks may occur
om_a ved retail busipess egtablishments or approved
ew stands ag defined in ARM 23.7.101A, Fireworks shall

not be sold from or stored in any tent, canopy or temporary
rane structure (UFC 3215.2 £0 from a_ mobile trailer

which is designed for the transportation of goods, or sold from
firework and mobile tyailer which rmits ent of the

public,

(2) remains the same but is renumbered (3).

43}+(4) No fireworks may be digcharged within 100 feet of
a fireworks stand retail-galesleeatien.

44)+(5) No smoking shall be allowed within the fireworks
stand. At any place where permissible fireworks are sold or
displayed, a sign reading "NO SMOKING" must be posted in letters
at least four inches in height and % one-half inch in stroke
where customers are most likely to read it.

+45)-(6) Except as provided in subseetien (12) of this rule,
retail sale of fireworks shall be conducted from fireworks
stands located at least 300 feet from a church or hospital,
50 feet from any flammable 1liquid dispensing device or
installation, 50 feet from other inhabited areas, and 30 feet
from any public roadway.

+6+{17) Parking of vehicleg used to transport Class A or B
explosives or flammable and combustible liquids is prohibited
within 100 feet of a xetedd fireworks stand.

+3+(8) Fireworks Sgtands shall be equipped inside with at
least one pressurized water extinguisher with a minimum rating
of 2A or one garden hose connected to an avallable water supply

(9) All weeds, dry grass, and combustible material shall
be cleared for a minimum distance of 25 feet in all directions
from ke a fireworks stand.

(10) Electrical wiring shall be in a safe condition, and
if found upon inspection to be unsafe shall be upgraded to
comply with the applicable provisions of the National Electrical
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Code (NEC) adopted by the building codes bureaw division of the
department of commerce.

(11) Open flame devices of any kind are prohibited in or
within_ 25 feet of any wretail fireworks stands;—and—within 25
feet—eof-£he stand.

(12) through (12) (b) {i) remain the same.

(ii) It ie protected by a fire suppression sprinkler
system approved by the fire prevention and investigation kbureau
program or by a fire marshal of the local jurisdiction; or

(iii) remains the same.

(13) All retait fireworks stands
inspeetton mugt be inspected by the chief in accordance with
seetion—2-26% UFC  103.2.1. ef—the—Uniform—Pire Code.
Viclations shall be handled in accordance with sgeetien
50-61-115, MCA. If immediate action is necessary to safeguard
life and property, the chief may issue an order to remedy in
accordance with seetien 50-62-102, MCA.

AUTH: 50-3-102, MCA
IMP: 50-3-102, MCA

Proposed subsection (2) is new. It ensures that the retail sale
of fireworks may occur only from fireworks stands and retail
establishments which meet particular structural and safety
requirements. The FPIP is especially concerned that facilities
which permit entry by the public have adequate exits and other
gafety features, Subsection (8) is proposed to be deleted
because under new proposed subsection (2), the public cannot
enter a "fireworks stand." If the public is permitted entry,
the structure must meet the requirements of a retail business
establishment permitted to sell fireworks. Proposed amendments
to subsection (13) mandate inspections of fireworks stands by a
chief, again to ensure the public’s safety.

23.7.202 FIREWQRKS REPACKAGING, STORAGE AND SHIPPING

(1) All buildings where fireworks are stored, opened for
repacking, repackaged, or prepared for shipping shall conform to
the provisions of the Bbuilding €code and the Umifewm Efire
€code. Where thoge codes are silent, National Fire Protection
Association (NFPA) pamphlet 1124 (1998) shall be applied.

(2) (NFPA) pamphlet 1124 shail—be (1998), which is the
code governing the manyfacture, transportation and storage of
fireworks and which can be found in the 1999 edition of the
Nationa ire Code (NF is hereby incorporated by reference.
Copies may be obtained from the Fire Prevention and
Investigation Bureauw Program, 383—Nerth—Reberts 1310 East
Lockey, Helena, Montana 59620.

AUTH: 50-3-102, MCA
IMP: 50-3-102, MCA

Proposed changes are merely clerical or clarifying in nature.

For instance, the Fire Prevention and Investigation Bureau is
now the Fire Prevention and Investigation Program, or FPIP, and
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its address has changed and NFPA Pamphlet 1124 is further
defined. The substantive meaning of the rule has not changed.

2 DOOR _ RISPLAY O WORKS (1) Unless
prohlbited by local ordinance, superv1sed public displays of
fireworks shall be conducted in accordance with seetien
50-37-107, MCA, and applicable local ordinances. Where no local
ordinance is in effect, the governing body of the city, town, or
county shall be notified at least 15 days in advance of any
outdoor display.

AUTH: 50-3-102, 50-37-107, 50-37-108, MCA
IMP: 50-3-102, 50-37-107, MCA

Proposed changes are merely clerical in nature, and made to
ensure consistency throughout the regulations. The substantive
meaning of the rule has not changed.

23.7.301 ADOPTION OF UNIFORM FIRE CODE (1) The fire
prevention and investigation buresuw program hereby adopts and
incorporates by reference the Uniform Fire Code and appendices,
1994 1997 edition (UFC), and the Uniform Fire Code Standards,
1994 1997 edition (UFC Standards), with the additions,
amendments, and deletions enumerated in this subchapter. Copies
of the Uniferm—Fire Code UFC and related materials may be
obtained from the International Conference of Building
Officials, 5360 South Workman Mill Road, Whittier, CA
90601-2298, 3366524226 1-800-423-6587, www.icbho.org, or from
the MSU Fire Training School, 2100 16th Avenue South, Great
Falls, MT 59405-4997, (406) 363136885 771-4336.

(2) remains the same,

(3) This rule egtablishes a minimum fire protection code
to 'be used in conjunction with the Uniform Building Code, ARM
8676363 8.70.101, et seq. Nothing in this rule prohibits any
local government unit from adopting those portions of the
Uniform—Fire—Cede UFC that are not adopted by the fire
prevention and 1nvest1gat10n bureayw program or standards which
are more restrictive than the UpifermFire Code UFC.

AUTH: 50-3-102, MCA
IMP: 50-3-103, MCA

The International Fire Code Institute continually studies the
use of new technology, construction materials and methods,
safety devices, and prevention techniques, and updates the
Uniform Fire Code and Uniform Fire Code Standards to reflect and
incorporate those improvements. The Department proposes to
replace the 1994 Uniform Fire Code and Uniform Fire Code
Standards with the 1997 Uniform Fire Code and Uniform Fire Code
gtandards. The 1997 versions contain updated fire practices and
are more current in their applications. The newer code will
assisgt in the Department’s ongoing objective of enacting codes
and standards which reflect the safest methods of establishing
and implementing fire safety.
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The remaining proposed changes are merely clerical in nature,
and made to ensure consistency throughout the regulations. For
instance, the Fire Prevention and Investigation Bureau is now
the Fire Prevention and JInvestigation Program, or FPIP, and
.agency telephone numbers have been changed. The substantive
meaning of the rule has not changed.

23.7.30 ADMINISTRATIO (1) and (1) (a) remain the same.
(b) Gubseetier UFC 105.8-Permit Required+ and any other
subsgctlog of the UFC referring to permlts subsections—ar2

AP
enty; are not adopted.
(2) remains the same.

(a) APPENDIX II-C MARINAS Section 3-Permits is not
adopted. The remainder of Appendix II-C is adopted in its
entirety;

(b) through (d) remain the same.

(e) APPENDIX I-A, Subseeeteﬁ———&H&F—Effeettve——ﬁeee——ts

3 except
Section 2.4 Fire Escapes is adopted as stated at ARM 23.7.107
and SECTION 6-SMOQKE DETECTORS is adopted as stated at ARM
23.7.108.

AUTH: 50-3-102, MCA
IMP: 50-3-103, MCA

Subsection (1) is proposed to be amended to clarify that none of
the Uniform Fire Code’s permitting sections have been adopted by
the FPIP. Those sections are not being adopted as the FPIP
lacks the necessary resources. Subsection (2)(a) is proposed to
be amended to clarify that the only section of Appendix II-C not
adopted is that pertaining to permits. The remainder of
Appendix II-C is adopted. Subsection (2) (¢) is proposed to be
amended to comply with the proposed amendments to ARM 23,7,107
and 23.7.108.

23.7.303 ADDITIONAL DEFINITIONS (1} ARTICLE 2-DEFINITIONS
AND ABBREVIATIONS is adopted with the following additions:

(1) and (2) remain the same, but are renumbered (a) and
(b).

433 (¢} "Rural area" means anyarea—eoutside—a—three-mile

7
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those areas located three miles or

e side) the corpora imits of a Class 1 or
glags 2 city, as dgfined in 7-1-41131, MCA, and one and_one-half
i more d_(outgide) the corporate limits of Cla
3 ;z, as def;ngg in 7- 1 4111, MCA, when the Class 3 c¢ity's

n is more tha 00 regidents. In the case of an

unlncorporated place, the place will be considered rural if it
has a population of less than ;966 1,500 and a density of less
than 800 persons per square mile, according to the most recent
U.5. census.

AUTH: 50-3-102, 50-61-102, MCA
IMP: 50-3-102, 50-61-102, MCA

The proposed amendment eliminates confusion caused by the use of
the term "radius" in defining a rural area. The proposed
changes clarify that a rural area starts three miles outside any
point on the outer boundary of the corporate limits of a city.

GENERAL PROVISIONS FOR SAFETY (1)} Articles 9
through 13 of the UFC are adopted with the following exceptions:
4+ (a) Section 1104 Parade Floats (including all
subsections) is not adopted; and
2+ (b) Subsection 1302,3 False Alarms is not adopted.

AUTH: 50-3-102, MCA
IMP: 50-3-103, MCA

Proposed changes are merely clerical in nature, and made to
ensure consistent earmarking throughout the rules.

23.7.305 SPECIAL QCCUPANCY USES (1) Articles 24 through
36 of the UFC are adopted without change.

AUTH: 50-3-102, MCA
IMP: 50-3-103, MCA

Proposed change is merely clerical in nature, and made to ensure
consistent earmarking throughout the rules.

23.7.306 SPECIAL PROCESSES- (1) Articles 45 through 52 of
the UFC are adopted with the following exceptions and

amendments :

UFC_5201.1 Scope is amende adding the followin
statement at the end of the subsectjon: "For public automotive
motor yehicle fuel-dispensing stations located in rural areag,
aece icl of the ow" ;

(b) UFC 5201.2 Definitions is_amended by adding the
it3 “bulk plant or terminal® found in Article 2 of the
F. n h finition of "rur area" found in ARM 23.7.303;
(e} UFC 5201.3.1 Permits is not, adopted;
{d) UFC 5201.4.1.1 General is amended by referencing
l&&gﬁéutﬂmwyﬂﬁguuﬂg_erigf__—ulmmm
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43)(e) 6Subsgeetion UFC 5201.4.1.3 is amended as follows

5201 4.1.3 Bulk plants. Motor v f -
stati re n at k la t hi ar
in a ra ax : in kX plants whi r
located in ru i h otor vehicl fuel-dispensi
dispense w in ed i bru 9 996
digpensers are jin compliance with UFC 5302.4.1.

2, Bulk pla located insid districts defined as
"rural? ar mitted to incorpora mo vehicl fuel-

dispensing stations. The Meter motor vehicle fyel-dispensing
stations at—bulkeplants shall be separated by a fence or similar
barrier from the area in which bulk operations are conducted and
in accordance with Section 5201. See alme—SGeetton UFC 5202.3.1
and Article 53 of the fire code;

o] 01.6.3 Unsupervi Dis ing ig amend
requiring the gign to provide an "EMERGENCY" telephone number
rathexr than a "Fire Department" telephone number:;

UFC 5 .1 General ig amended b di e followi

statement at the end of the gubgection: "For public automotive
motor vehicle fuel-digpensing stations located in rural areas,
gee Article 53 of the fire code";

4 (h) Subseetion UFC 5202.3.1 General is amended as
follows:

5202.3.1 General. Class I liquids shall be stored in
closed containers, in tanks located et—bule-plantss underground
or in special enclosures in accordance with Geetion UFC
5202.3.6. &krasses Class IT and III-A liquids shall be stored in
containers or in tanks located underground or in special
enclosureg in accordance with Seet%eﬁs UFC 5202.3.6 er
5263-4—3-3. Storage of Class I, W Or III-A liquids at public
motor vehicle fuel-dispenging statlgng located in rural areag
and bulk plants Jlocated ip rural areas ig permitted in
aboveground tanks. See also Appendix II-F and Article 53 of the
fire code;~

+1-(i) Bubseetion UFC 5202.3.4 Euel—tanhks—at-buleplante—
ig-not adepted- is amended as follows:

5202.3.4 Fuel tankg at bulk plants, Storage tanks used
for fueling ogperations shall not be connected to or sgerve ag
bulk plant tanks. EXCEPTION: Storage_ tanks which are located
at bulk plants in rural areas and which are constructed and
installed in accordance with Articleg 53 and 79 below:

(5) remains the same but is renumbered (j).

+6+(k) Eubseetion UFC 5202.4.1 Aboveground tanks— is
amended as follows: Class I and €}ass II liquids shall not be
dispensed into the fuel tank of a motor vehicle from aboveground
tanks except when such tanks are installed inside special
enclosures in accordance with Seetden UFC 5202.3.6 ex

5263413 See also Appendix 1I-F, UFC. :
fe%&ewtﬂghe*eeptieﬁw EXCEPTION:
accerdance—with—Seetion—5300—

As—permittedat—ruralareas—in
Aboveground tanks located at
ublic automotive motor vehicl uel-digpensi gtations located

in rural areas and bulk plants located in rural areas, See
Article 53 below;
(1) UFC 5202.4.4.1 General is amended by adding at the end
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of the third paragraph: “"See Article 53 of the fire code";
(7) remains the same but is renumbered (m).
+2%(n) Subseetion—5282-32 UFC 5202.13 Vapor Recovery
i 3 is not adopted;
UF 203 and 04 are ado in eir entiret
+8+(p) The following entire Article 453+ is added to the
yre fire code:

Article S3-Rural Motor Vehicle Fuel-Dispensing Stationsg

SECTION 5301 - GENERAL

5301.1 Scope. Rural Public automotive motor vehicle
fuel -dispensing stations ocatgd in rural  areag, includipng
acg ible tions exclu farms and ranches
shall be in accordance w1th Eheee~ra}es Artlcleg 52 _and 53 of
the UFC.
- Private operations,
ot han farms and_ranch shall comply with Article 52

above, Flammable and combustible liquids and LP-gas shall also
be in accordance with Articleg 79 and 82, UFC,

5301.2 Definitions. For definitions of BULK PLANT or
TERMINAL, CNG, COMBUSTIBLE LIQUID, FLAMMABLE LIQUID and MOTOR

VEHICLE FUEL-DISPENSING STATION, see Article 2, UFC. For the-
definition of RURAL AREA, see ARM 23.7.303.

5301.3 Plans.

5301.3.1 Plans submittal. Plans submittal is reeruited
required for rural public automotive motor vehicle
fuel-dispensing stations.

5301.3.2 Plans and specifications submittgl. Plans and
specifications shall be submitted for review and approval prior
to the installation or construction of a fure% gubllc automotive
motor vehicle fuel-dispensing station i
eombustible liquids located in a rural area. A site plap shall
be submitted which illustrates the location of flammable liquid,
LP-gaB, or CNG storage vesselg, and their spatial relation_to

ea er operty lipes, and building openings,. Both
aboveground and underground storage vessels shall be shown on
plans. For each type of station, plans and specifications shall
include, but not be limited to, the following:

1. Plans, blueprints, or drawings for the renovation or
construction of a rufa% publ;g automotive motor vehicle

fuel-dispensing station located in a rural area that utilizes
aboveqround storage of flammable or combustlble liquids, or

both, must be submitted to the ¥Ffire Pprevention and
finvestigation Bureau program (FPIP) by registered receipt mail
for approval before beginning construction. The Fire—Preventien

FPIP shall approve or deny the plans
within 50 calendar days or they are automatically considered
approved. The plang  must comply with Seetiens UFC 7901.8,
7901.11, 7902.1.8.2.1, 7902.1.10, 7%02.1.11, 7902.1.12,
7902.1.13, 7902.2.3, anmd Article 53 of the Uniferm Fire—Code
UFC, and the Natlonal Electrical Code (NEC), and contain all the
following information:
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A. Quankities Tapk styles, capacities, and types of
liquids to be stored;

B. Distances from tanks apd-dispensers to:

I. property lines, rights-of-way, and public wavys;

II. and buildings;

IIT, r tanks;

IvV. dike walls;

V. dispensers;

C. through H. remain the same.

I. Seismic design in accordance with the BaifermPBuitding
€ede building code;

J. Secondary containment (include calculation sh

K. through O. remain the same.

2. Prior to the proposed renovation or construction of a
rural public automotive motor vehicle fuel-dispensing station
renovation—er—-eonstruction—the located in a rural area, an
applicant shall obtain a letter of e i i

approval from the local fire official responsible
for fire protection. This letter and two sets of plans,
blueprints, or drawings shall be submitted to the fire
prevention and investigation bureaw program for examination and
approval ef-eemplianee—with—thig—ruie.
3. Liquefied Petroleum Gas (LPG). See UFC 5201.3.2(2) and
5203.

4. Compressed Natural Gas (CNG) . ee UFC 5201.3.2(3) and
5204.

5301.4 and 5301.4.1 remain the same,
5301.4.1.1 General.

5301.4.1.2 Dispensing devices. Dispensing devices shall
be leeated—as—follews+- subject to UFC 5201.4 throuah 5201.11.
I—Fen—feet—(3046mml—or—more—fromproperty-tiness
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01. ill Contro Drain {o) {s] d_Secondar:
Contai . i con and secondary containment all b
provided in accordapnce with UFC 7901.8. Drainage control and

diking shall be provided as gef forth in UFC 7902.2.8. :
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538333~ 5301.6 Leaklng Aboveground Storage Tanks. A
leaking tank shall be reported to the local fire official and
the department and may be replaced with an approved tank of the
same volume without prior written approval as required in
5302.2.4.1. Subsequent inspection and approval shall be made by
the local fire official.

SECTION 5302 -- RURAL PUBLIC FLAMMABLE AND COMBUSTIBLE LIQUID
AUTOMOTIVE MOTOR VEHICLE FUEL-DISPENSING STATIONS LOCATED IN
RURAIL, AREAS

5302.1 General. Rural Publjc automotive motor vehicle
fuel-dispensing stations located in rural areag and utilizing
flammable or combustible ligquids shall be in accordance with
Seeston UFC 5301 and 5302. See also Article 79, UFC.

5302.2 remains the same.

5302 2 1 General Beauipment-and—appliances—used—for the

5202,2 2.
5302.2. 3 Llsted equ1pment Fanks—electrical-equipment

See UFC 5202 2 3.

5302.3 remains the same.

5302.3.1 General.

1. Class I, Il, and III-A liquida may be stored in
aboveground storage tanks at public automotive motor vehicle
fuel-dispensing stations located in "rural areas" as defined in
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ARM 23.7.303 ADDITIONAL—DEFENITIONS. Primary product-bearing
tanks may be of horizontal or vertical design but shall not
exceed 12,000 gallone individual capacity or 48,000 gallons
aggregate capacity.

2. Storage tanks, at the option of the owner, may be
installed in accordance with the requirements of See&ien UFC
5202.3.1, er Appendix II-F, or Appendix II1-J ef—the—3504
Bdition—Yniform FPire Code anadeopted

5302.3.2 Interconnection of aboveground tanks and
underground tanks. i
-~ See UF 3.2,
tanks.

5302.3.3

Fueling from portable

See UFC 5202.3.3.

5302.3.4 Fuel tanks at bulk plants. Storage tanks storing
Class I, TI, and 1II-A liquids at bulk plants located in "rural
areas," as defined in ARM 23.7.303 ADBPITIONAL-DEFINITIONS and
which are interconnected for use at motor vehicle
fuel-dispensing stations, shall be installed in accordance with
Seetion UFC 5302 and shall have no capacity restrictions.
5302.3.5 Class I liquids in basements or pits. €leas—F%

aceordance—with—Seetion—7982-5- Special enclosures.. See UEC

5202.3.6.
5302.3.7 Festing-ef-ltealdetection-devices—heal—detection
i 3 Container
storage inside buildings. See UFC 5202.3.7.
5302.3.8 Testing of leak-detection devices. See UFC

5202.3,8.

536230 5302.3.9 Inventory control. Accurate daily
inventory records shall be maintained and reconciled on Class I,
1I, and III-A liquid storage tanks for indication of possible
leakage from tanks and piping. The records shall be kept at the
premigsea and available to the chief upon request and shall
include records showing, by product, daily reconciliation
between sales, use, receipts, and inventory on hand. 1If there
is more than one system consisting of tanks serving separate
pumps or dispensers for a product, the reconciliation shall be
ascertained separately for each tank system. A consistent or
accidental loss of Class I, II, or III-A liquids shall be
immediately reported to the fire department.

5302.4 Dispensing.

5302.4.1 Aboveground tanks. Class I and €3ass I1 liquids
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may be dispensed into the fuel tank of a motor vehicle from
aboveground tanks when the aboveground tanka are located in
"rural areas" and the tanks are installed in accordance with
these rules,

Existing installations shall have the following and Ngew
installations shall provide the following at the time of
installation;~+

1. remains the same.

A. remains the same.

B. Breakaway valves. Product delivery hoses are equipped
with a listed emergency breakaway device designed to retain
liquid on both sides of the breakaway point. Such devices shall
be installed and maintained in accordance with manufacturer’s
instyuctions. See UFC 5202.4.3.

C. remains the same.

2. Guard posts. Guard posts or other means shall be
provided outside the dike to protect from vehicle impact the
dike and the area where tanks are installed. The design shall
be—inaccerdance comply with Seetien UFC 8001.9.3,

3. PFencing. Tanks shall be surrounded by a fence not less
than 5 five feet in height, constructed of wire mesh, solid
metal sheathing, or masonry.

5302.4.2 Filling of portable containers, tanksg, and cargo
tanks. Class I, II_, and III-A liquids shall not be dispensed
into portable contalners unless guch container is of approved
material and construction, and having has a tight closure with
screwed or spring cover so designed that the eemtemts liquid can
be dispensed into the contaiper without spilling. Cargo tanks
shall be filled at either bulk plants or terminals.

5302.4.3 Design and Construction remains the same.

5302.4.3.1 General

7 —3—6— See UFC
5202.4.4.1.
Mgzjm_t_a_nlw_-

Suction sygtemg, Class I, II, er and III-A liquids
shall be dispensed by approved pumps taklng suction through the
top of the eentainer—en—herigontal—tanksr tank through the
installation of a ick-u tube whig terminates within six
inches of the tank bottom, Such systems shall have apn approved
anti-syphon device installed in the digpensing line which is
electrically connected to the digpenser; or

Pregsure systems. (Class I, II, and III-A liquids shall
be dispensed by an approved submergible pressure pump installed
in the top of the tank. Such systems shall have an approved
anti- () evice installed in the dis ging line whjich i
electrically connected to the dispenser; or

c. Gravity flow systems. (Class I, II, and III-A liquids
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ha ispensed approv um takin roduct from
s in the bottom end of horizontal tanks vided the
following is complied with:
(1) All openings below liquid level, through which product
lows, have fire valves in a ance with UFC 5302.4.1(1) (a
above; and
(2) All dispensing lines have an approved anti-syphon
device installed in the digpensing line which is electrically

onn th spens
All ctric interco: ted anti-syphon valves
shal a outgide the diked a of stora anksg . e
UFC 7902.2.8.3.8.

2. Vertical tanks, Vertical tanks digpensing Clasg I, II,
or III-A liguids may xely on gravity flow provided one of the

llowi methods of product withdrawal is employed:

a. a i nks:

(1) shall not exceed 250 gallons capacity;

{2) shal) be located ocutside the storage tank dike area;

(3) shall be ingtalled within a sgeparate, independent

ond containment iguid tight dike) gystem;

(4) shall be provided with fire valves in accordance with
UFC 5302.4.1(1) (a):

(5} shall be provided with an_approved method gr _device
for egualization of head pressure between the primary storage
tank and the day, tank:

6 shall have submersgible presgure pumps installed in the
top;

(7) shall have product withdrawal piping which has_an
approved anpti-syphon device electrically connected to the
digpenserg; and

(8) shall, when equipped with underaround piping, have an

utol ic line leak detection  installed in__accordance with

e £m of environmenta uality/underground storage tank
E T ules.
b In-line suction d/c resgure  pumps. Approved
-1i 8 ion and/or pregsure pum may be installed without
the f a i ta in accordan with the following:

1) Pumps shall be Jlocated outside the dike area for
gstorage tanks. See UFC 7902.2.8.3.8:

(2) Pumpg shall be Jlogated within their own secondary

ntainme liguid tight dike) system:
nke shall b rovided with approved fire valves;

Withdraw iping shall be provided with an approved

nti-s device electrica connect to the dispensers; and

{5} If any system piping runs underground, automatic line

leak detection shall be installed in accordance with DEQ/UST

rules

¢. Clagg I, II, and TII-A liguids shall not be dispensed.

by a device that operates through pressure within a storage tank

or conptainer upnless the tank or container hag been approved as

re vessel the use which it is gubjected. Air and

oxygen pressure gshall not be used for dispensing Class I, II, or

17 iquidyg. Abeve—ground—tanks—dispensing €lass—3I—IFor

A Tiquid 5 ey £ Lo 3 ; ]
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UFC 5202.4.4.2.

5302.4.4 Supervigion. In addition to the requirements in
Seetien 5301.6, dispensing equipment used at unsupervised
locations shall comply with one of the following:

1. The amount of fuel being dispensed is limited in
gquantity by a preprogrammed card.
2. Digspensing devices are programmed or set to limit

uninterrupted fuel delivery to 25 gallons (94.6 L) and require
a manual action to resume continued delivery, or

3. Product delivery hoses are equipped with a ligted
emergency breakaway device designed to retain liquid on both
sides of the breakaway point.. Such devices shall be installed
and maintained in accordance with the manufacturer'’'s
instructions.
5302.4.5 Dispensing inside garages. Where—an—outaide
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See UFC 5202.4.6.
5302.4.6 Electrical controls. A—eentrel-shallbe-provided

5303.4.7 Special-type dispensers. approved—opecial—

—bd 8

f = L1418 i a s ball. e ol-a i H r= =
The—aE shall-beable tocommmnicate-with-persens
3 See UFC 5202.4.8,
5302.4.8 Dispenser hogesg,

5302.,4.8 1 Hose length. See UFC 5202.4.3.1.

5302.% remains the same,

5302.5.1 General. &ystems—used—for—the—dispensing—of

i See UFC 5202.5.3.
5302.5.2 Pits. 3
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S oiiis ) . ! buotibles ol
See UFC 5202.5.2.
5302.5.3 Piping, valves and fittings. See UFC 5202.5.3.
Pip 3 N holl |

. 5302.5.3.1 Hebd

General . -

See UFC 5202.5.3.1.

5302.5.3.2 Valves. A check or manual valve shall be
provided in the discharge dispensing supply line from the pump
with a union between the valve and the same pump discharge. An
approved emergency shutoff impact valve incorporating a fusible
link designed to close automatically in the event of severe
impact or fire exposure shall be rigidly mounted and connected
. by a union in the dispensing supply line at the base of each
dispensing device. The shear section of the impact valve ghall
be mounted flush with the top of the surface upon which the
dispenser ig mounted. Existing dispensersnot—equipped—with—an

$302.5,3,3 Leak detection. Pumps supplying Clags I, I,
or III-A liguids through underaround piping gystems shall have
installed on the discharge an approved leak-detection device
which will provide an indication if the piping and dispensers
are not essentially liquid tight in accordance with DEQ/UST
rules, Also gee UFC 5302.4.4.1, Vertical Tanks.

5302.5.3.4 Testing. i

ee UFC 5202.5.3.4.

5302.6 Electrical Equipment. See UFC 5202.6.,1 through
5202.6.3.

19-10/7/99 MAR Notice No., 23-7-118



-2216-

5302.7 Heating Equipment: See UFC 5202.7.1 and 5502.7.2.

-y = = "- SES =

5302.8 Drainage Control. Provisions shall be made to
prevent liquids sapilled during dispensing operations from
flowing into buildings. Acceptable methods include grading

driveways, raising doorsills, or other approved means. See UFC
5

5302.9 Fire Protection. A—fire--extinguicher—with—a

& 7 s

See UFC 5202.9. .
5302.10 Motor Vehicle Fuel-dDispensing Stations Located

+Inside Buildings. See UFC 5202.10.
£362-38-r——General— —Autometive-—metor—vehiele—fuel

MAR Notice No, 23-7-118 19-10/7/99



-2217-

AUTH: 50-3-102, MCA
IMP: 50-3-103, MCA

Article 52: Article 52 of the Uniform Fire Code addresses
public and private motor vehicle fuel-dispensing stations. 1In
1996, the Montana Fire Prevention and Investigation Program
(FPIP) created Article 53 to establish regulations regarding
aboveground rural motor vehicle fuel-dispensing installations.
The majority of the proposed changes to Article 52 are
references to applicable sections of and amendments to
Article 53, as the subject matter of the two articles is
intertwined. Compliance with Article 53 often constitutes
compliance with Article 52 as well.

UFC 5201.3.1 Permits is not proposed for adoption as the
Department does not have the resources to issue and monitor such
permits. UFC 5201.6.3 is proposed to be amended to require an
emergency phone number rather than a fire department phone
number as many volunteer fire departments use emergency numbers
rather than station numbers. UFC 5203 and 5204 are proposed to
be adopted in their entirety as the increase in the dispensing
of liquefied petroleum gas and compressed natural gas in Montana
necessitate the adoption of safety standards regarding such
dispensing.

Article 53: Article 53 adopted much of its language from
Article 52, UFC, Article 53 also references some of the
provisions of Article 79, UFC, which addresses flammable and
combustible liquids. The three articles are sufficiently
interrelated to necessitate amendments to all when the terms of
one are amended. Most of the proposed amendments address or
incorporate the International Fire Code Institute's amendments
to Articles 52 and 79. The FPIP has also decided to reference
Article 52 provisions rather than reiterate those sections in
Article 53. The intent is to reduce the length of the rules and
the associated printing costs, not to change the existing rules
or their intent.

UFC 5301: UFC 5301.1 Scope and many subsequent sections are
proposed to be amended to clarify which articles apply to the
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various tank types and the dispensing of fuels from those tanks.
UFC 5301.3.2 is proposed to be amended to clarify the detail
required in various site plans and the source of approval for
the renovation or construction of a public automotive motor
vehicle fuel-dispensing station located in a rural area.
UFC 5301.5 is propesed to be adopted to clarify that Article 79
dictates spill control, drainage control and secondary
containment.

UFC 5302: UFC 5302.4.8 Dispenser hoses is being proposed for
adoption to comply with digpenser hose provisions in Article 52.
UFC 5302.4.3.1 is propoged to be deleted because it relies on
definitions which apply to underground storage tanks, not to
aboveground storage tanks. UFC 5302.4.4.1 proposes specific
equipment requirements to engure the safe operation of
horizontal and vertical aboveground tanks. UFC 5302.5.3.1 is
proposed to be amended as the 36 wmonths allowed for compliance
has expired. All dispensers mugt now meet the section’s
requirements. UFC 5302.5.3.3 is proposed to be amended to
clarify that a leak-detection device is needed only on
underground piping.

3.7.307 EQUIPMENT (1) Articles 61, 62, and 63, and 64 of
the UFC are adopted without change.

AUTH: 50-3-102, MCA
IMP: 50-3-103, MCA

Article 64, "Stationary Lead-acid Battery Systems," was newly
adopted in the 1997 edition of the UFC. The FPIP is, for safety
purposes, proposing to adopt this Article exactly as it exists
in the UFC.

23.7.308 SPECIAL SUBJECTS (1) Articles 74 through 88 of

the UFC are adopted with the following exceptions, and those in
ARM 23.7.309:

(1) remains the same but is renumbered (b).

(2) remains the same but is renumbered (c).

{3) remains the same but is renumbered (d4).

{4) remains the same but is renumbered (a).

{e} UFC 7902.1.7.4.2 Disposal is modified as follows;

Tankg shall be disposed of in accordance with the

following:
i Underground tanks shall be disposed of in accordance
wi merican Petroleum Institute (APT 604, Second Edition

December 1987 and the department of environmental quality’'s
underground storage tank requirements;

ii}) All “unlj " v ound tapke which are no longer
fit for continued service or which cannot be internally lined in
acco ce with nationally-rec ized tandaxd shall be
disposed of in accordance with API 2202, Third Edition, January

1
(5) remains the same but is renumbered (f).
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AUTH: 50-3-102, MCA
IMP: 50-3-102, MCA

The proposed changes modify the UFC's provisions regarding the
disposal of underground and aboveground storage tanks. The UFC
provides only that "tanks shall be disposed of in accordance
with federal, state or local regulations." The UFC does not
list any spec1flc federal, state, or local regulation. The
proposed amendments establish a proper method of disposal which
complies with nationally-recognized standards as published by
the petroleum industry. The proposed amendment directs tank
owners to a gpecific document they can reference for the proper
disposal of tanks.

23.7.309 FLAMMABLE AND COMBUSTIBLE LIQUIDS {31) The
following subsections are added to ARTICLE 79-FLAMMABLE AND
COMBUSTIBLE LIQUIDS, of the UFC:

7904.8 remains the same.

7904.8.1 General, Permanent and temporary storage and
dispensing of Class I and II liquids for private use in motor
vehicles on farms and ranches shall be in accordance with
Geetton UFC 7904.8.

EXCEPTION: Storage and use of fuel-pil and containers
connected with oil-burning equipment regulated by Article 61 and
the Mmechanical €gode.

7904.8.2 Combustlbles and open flames near tanks Gtorage

- See UFC 7904.2.2.
7904.8.3 Marking of tanks and containers. Tanks and
containers for the storage of liquids aboveground shall be
consplcuously marked with the name of the product which they

Contaln and the word FLAMMABLE BExisting tanlkas not—markedand

F962+ See UFC 7904.2.4.

‘7904 .8.5 through 7904.8.5.2 remain the same.

7904.8.5.2.1 General. Supports and foundations for
aboveground storage tanks on farms and ranches shall be in
accordance with Seetten UFPC 7904.8.5.2.

7904.8.5.2.2 Tanks at grade. Fanks—shall—rest—orn—the
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See UFC 7902.1.14.2.
7904.8.5.2,3 Tanks above grade. Tenks—shall be-securely

! See UFC 7902 1.14.3.
7904 .8,5.2.4 Deslgn of supports

of —Jeads—on—the —supporting pertion—of the —sheti- See UFC
7902.1,14.5.

7904.8.5.3 remaing the same.

7904.8.5.4 Vents. Each new tank shall be provided with a
free-opening vent of a size not less than specified in Table
7904.2-A to relieve vacuum or pressure which could develop in
normal operation or from fire exposure. Venting shall be in
accordance with Seettens—3962-3-36—and UFC 7902.1.11 and
7902.1.12. Vents shall be arranged to dlscharge in a manner
which prevents localized overheating or flame impingement on any
part of the tank in the event vapors from such vents are
ignited.

7904.8.5.5 and 7904.8.5.5.1 remain the same.

7904.8.5.5.2 Locations  where abovearound tanks are
BL nlblted, Fhe—atorage—of—Class—F—and —I—liquids—in

1. Aboveground storage tanks are not prohibited on "farms"

and "ranches." All new an xigting aboveground storage tank
on farms and ranches must be ingtalled in_accordance with ARM
23,7.309.
2. For existing and new bulk plants not located in a rural
rea ee M 23.7.306,
r xistin nd _new ublic motor vehicle
fuel-digpensing stations not located in a rural area, see ARM

23.,7.306,
7904.8.5.6 and 7904.8.5.6.1 remain the same.

7904.,8.5.6.2 Tanks with top openings only. Horizontal
tanks with top openings only shall be mounted and equipped as
follows:

1. Supports and foundations shall be in accordance with
UFC 7904.8.5.2
2. Horizontal tanks with top openings only shall be

equipped with a tightly and permanently attached, approved
pumping device having an approved hose of sufficient length for
filling vehicles, EqulpmentL or contalners to be served from the
tank.
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4994—&m6_3 7904.7.5.6. Tanks for gravity discharge.
Horizontal and vertical tanks w1th a connection in the bottom or
end for gravity dispensing liquids shall be mounted and equlpped
as—Efellowass with orts nd foundations whic re i
accordance with 7902 1.1

7904.8.6 and 7904.8.6.1 remain the same but are renumbered
7904.7.6 and 7904.7.6.1,

AUTH: 50-3-102, MCA
IMP: 50-3-102, MCA

Article 79 of the Uniform Fire Code addresses the storage, use,
dispensing, mixing, and handling of flammable and combustible
liquids. In 1996, the Montana Fire Prevention and Investigation
Program (FPIP) created Section 7904.8 to establish regulations
regarding the aboveground storage and dispensing of flammable
and combustible liquids on farms and ranches, Many of the
proposed changes to Section 7904.8 are references to applicable
sections of and amendments to Article 79, UFC, as the subject
matter of Article 79 and Section 7904.8 are intertwined. Other
proposed changes simply clarify the rules that were previously
adopted, or delete repetition of the requirements stated in the
UFC. Existing rules contain the exact terminology found in the
UFC, There is no need to repeat that terminology in these
rules. The intent is to reduce the length of the rules, and the
associated publishing costs.

UFC 7904.8.3 Marking of tanks and containers is proposed to be

amended to delete the 12-month time frame in which existing
tanks are to be marked and labeled. The time period hag passed.
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All existing tanks must be marked and labeled in accordance with
the section.

UFC 7904.8.5.5.2 Locations where aboveground tanks are
prohibited is proposed to be amended to clarify that aboveground
gtorage tanks are not banned from farms and ranches, and to
reference the regulations which govern the installation of
aboveground storage tanks outside rural areas.

UFC 7904.8.5.6.2 Tanks with top openings only is proposed to be
amended because the legislature has determined that the FPIP can
not require shut-off devices for storage tanks intended only for
private uge on farms and ranches, 50-3-103, MCA.

23.7.310 STANDARDS (1) The Uniform Fire Code Standards
{(Vol. 2 of the UFC) are adopted, with the following amendmentg:

UNIFORM FIRE CODE STANDARD 10-1
SELECTION, INSTALLATION, INSPECTION, MAINTENANCE AND TESTING
OF PORTABLE FIRE EXTINGUISHERS

See Geetiens UFC 1002.1, 1006.2.7, 1102,5.2.3, 2401.13, 3265
3208, 3407, 4502.8.2, 4503,7.1, 5201.9, 7901.5.3, 7902.5.1.2.1,
203,5 7.1, ard 7904.5.1.2, 5102 11, and 8211.2 UYniferm—Fire

This standard, with certain deletions, is based upon the

Nat10na1 Fire Protection Association Standard for Portable Fire

Extinguishers, NFPA Standard 16—3894 10 (1998).

SECTION 10.101 -- AMENDMENTS
The Standard for Portable Fire Bxtinguishers, NFPA—316—3594 NFPA
Stapndard 10 (1998), applies to the selection, installation,
inspection, maintenance, and testing of portable fire
extinguishers, except as follows:

1. and 2. remain the same.

3. Sec, 1-3 is revised by amending the following
definitiong $ i Huriadiaetd
1. AUTHORITY—HAVING—JURISBICTION "Authority Hav1ng

Jurjsdiction" is the offic¢ial regponsible for the administration
and enforcement of this standard.

2. The definitions of lappreveds "Approved," “labeled L
"Labeled, * and #Hstedt MlLigted" shall be as set forth in
UNTFORM—PIRE—€OPE UFC Volume 1.

3. The definition of ‘sheuwldr "Should" is deleted and
replaced with the word "Shall" as defined in this standard.

4. through 15. remain the same.

AUTH: 50-3-103, MCA
IMP: 50-3-103, MCA

Proposed changes to UFC citations in ARM 23.7.310(1) reflect
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changes in content and in arrangement of the 1997 Uniform Fire
Code. NFPA Standard 10 (1994), which the FPIP adopted by
reference, was revised and updated in 1998. The FPIP proposes
to adopt by reference the revised version of NFPA Standard 10.
Subsection 3 of Section 10-101 Amendments is proposed to be
amended to clarify that three definitions contained in Sec. 1-3
have been amended, not just the definition of "authority having
jurisdiction."

ARM 23.7.310(2) is proposed to be deleted because Uniforwm Fire
Code Appendix Standard A-II-F-1 Testing Requirements for
Protected Motor Vehicle Fuel Storage Tanks no longer exists.

6. Concerned persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Terry
Phillips, State Fire Marshal, 1310 East Lockey, P.O. Box 201415,
Helena, MT 59620-141%, and must be received noc later than
November 5, 1999.

7. Melanie Symons, Department of Justice, P.O. Box 201401,
Helena, MT %59620-1401, has been designated to preside over and
conduct the hearing.

8. The Department of Justice maintains a list of interested
persons who wish to receive notices of rulemaking actions
proposed by this agency. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices of rules
for the Board of Crime Control, the Forensic Science Division,
the Highway Patrol, the Gambling Control Division, the Law
Enforcement Academy, the Justice Information Systems Division,
the Division of Criminal Investigation, the Motor Vehicle
Division, or any combination thereof. Such written request may
be mailed or delivered to Melanie Symons, Department of Justice,
P.0. Box 201401, Helena, MT 59620-1401, faxed to the office at
(406) 444-3549, or may be made by completing a request form at
any rules hearing held by the Department of Justice.

9. The bill sponsor notice requirements of 2-4-302, MCA
apply and have been complied with.

By &MJ’DCQM@! (M@_i{
Y&J\JO ttorney! Genera

Department of Justlce

/”{(g ' 4{71%

elanie ymons, ule eviewey

Certified to the Secretary of State September 27, 1999.
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the amendment NOTICE OF PROPOSED

)
of ARM 36.2.101, pertaining to ) AMENDMENT
the department model procedural )
rules ) NO PUBLIC HEARING
CONTEMPLATED
TO: All Concerned Persons
1. On November 8, 1999, the Department of Natural

Resources and Conservation propogses to amend ARM 36.2.101 by
incorporating by reference ARM 1.3.101 through 1.3.233, the
Attorney General’s model rules of procedure, and the sample
forms attached to the model rules.

2, The department will make reasonable accommodations for
persons with disabilities who wish to participate in the
rulemaking process and need an alternative accessible format of
this notice. If you require an accommodation, contact the
department no later than 5:00 p.m. on October 15, 1999, to
advise us of the nature of the accommodation that you need.
Please contact Shannon Kirby, Department of Natural Resources
and Conservation, P.0O. Box 201601, Helena, MT 59620-1601;
telephone (406)444-2074; FAX (406)444-2684.

3. The rule as proposed to be amended provides as
follows, stricken matter interlined, new matter underlined:

3 .10 DEPARTME. DEL PROCED! L, RULES (1) The
department of natural resourcesg and conservation herein adopts
and incorporates by reference ARM 1.3.101 through 3i=3-234

.3.233 which set forth the attorney general’'s model rules. A
copy of the model rules may be obtained from the Department of
Natural Resources and Conservatlon, 1520—Bast—6ixth 1625 11th
Avenue, P.O. Box 201601, Helena, Montana 59620-1601.

AUTH: Sec. 2-4-201, MCA
IMP: Sec. 2-4-201, MCA

4. The amendment to ARM 36.2.101 is proposed to adopt the
Attorney General's amendments to the Model Rules of Procedure,
which were adopted at page 1225 of the 1999 Montana
Administrative Register, Issue No. 11, effective June 4, 1999.
The model procedural rules provide rules of practice, setting
forth the nature and requirements for formal and informal
administrative procedures,

5. Concerned persons may submit their data, views or
arguments concerning the proposed amendment in writing to Don
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MacIntyre, Chief Legal Counsel, Department of Natural Resources
and Conservation, P.0. Box 201601, Helena, MT 59620-1601. Any
comments must be received no later than November 4, 1999.

6. The department maintains a list of interested persons
who wish to receive notices of rulemaking actions proposed by
this agency. Persons who wish to have their name added to the
list shall make a written request which includes the name and
mailing address of the person to receive notices and specifies
that the person wishes to receive notices regarding conservation
districts and resource development, forestry, oil and gas
conservation, trust land management, water resources oOr
combination thereof. Such written request may be mailed or
delivered to the Department of Natural Resources and
Conservation, 1625 11th Avenue, P.0. Box 201601, Helena, MT
59620-1601, faxed to the office at (406) 444-2684, or may be
made by completing a request form at any rules hearing held by
the Department of Natural Resources and Conservation.

7. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

By: Donald D. MacIntyre By: Arthur R. Clinch
DONALD D. MACINTYRE ARTHUR R. CLINCH
Rule Reviewer Director

Certified to the Secretary of State September 27, 1999.
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM 36.14.502

) CORRECTED NOTICE OF

)
pertaining to dam safety and )

)

)

PROPOSED AMENDMENT

the hydrologic standard for NO PUBLIC HEARING

emergency and principal CONTEMPLATED
spillways
TO: All Concerned Persons
1. On September 23, 1999, the department published notice

of proposed amendment to ARM 36.14.502 pertaining to dam safety
and the hydrologic standard for emergency and principal
spillways at page 2031 of the 1999 Montana Administrative
Register, Issue Number 18. The notice of proposed agency action
is corrected because ARM 36.14.502(5) through (8) are new text
and should have been underlined. ARM 36.14.502(1) through (4)
remain as proposed.

2. The department will make reasonable accommodations for
persons with disabilities who need an alternative accessible
format of this notice. If you require an accommodation, contact
the department no later than 5:00 p.m. on October 14, 1999, to
advise us of the nature of the accommodation that you need.
Please contact Shannon Kirby, Department of Natural Resources
and Conservation, P.0O. Box 201601, Helena, MT 59%620-1601;
telephone (406)444-2074; FAX (406)444-2684,

3. Concerned personsg may submit their data, views or
arguments concerning the proposed amendment in writing to Terry
Voeller, Water Resources Division, Department of Natural
Resources and Conservation, P.0., Box 201601, Helena, MT 59620-
1601. Any comments must be received no later than October 22,
1999. .

4. If persons who are directly affected by the proposed
amendment wish to express their data, views and arguments orally
or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments they have to Terry Voeller, Water Resources
Division, Department of Natural Resources and Conservation, P.O.
Box 201601, Helena, MT 59620-1601. A written request for
hearing must be received no later than October 22, 1999.

5. If the agency receives requests for a public hearing
on the proposed action from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed action;
from the appropriate adminigstrative rule review committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
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Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those directly affected
has been determined to be greater than 25 persons baged on the
more than 250 individuals affected by rules covering high hazard
dams.

6. The agency maintains a list of interested persons who
wish to receive notices of rulemaking actions proposed by this
agency. Persons who wish to have their name added to the list
shall make a written request which includes the name and mailing
address of the person to receive notices and specifies that the
person wishes to receive notices regarding conservation
digtricts and resource development, forestry, oil and gas
conservation, trust land management, water resources or
combination thereof. Such written reguest may be mailed or
delivered to the Department of Natural Resources and
Conservation, P.O. Box 201601, Helena, MT 59620-1601, faxed to
the office at (406)444-2684, or may be made by completing a
request form at any rules hearing held by the agency.

7. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

DEPARTMENT OF NATURAL RESQURCES
AND CONSERVATION

Donald D. MacIntyre Arthur R, Clinch
DONALD D. MACINTYRE ARTHUR R. CLINCH
Rule Reviewer Director

Certified to the Secretary of State September 27, 1999,
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of the Proposed ) NOTICE OF PUBLIC HEARING
Adoption of Rules Implementing) ON THE PROPOSED ADOPTION
Senate Bill 406 ("Electricity ) OF ELECTRICITY DEFAULT
Buying Cooperative Act") and ) SUPPLIER LICENSING AND
House Bill 211 Pertaining to ) SELECTION RULES

Electricity Default Suppliers )

TO: All Concerned Persons

1. On November 4, 1999 at 10:00 a.m. in the Bollinger
Room, Public Service Commission offices, 1701 Prospect Ave.,
Helena, Montana, the Montana Public Service Commission

{(Commission) will conduct a hearing to consider the proposed
adoption of electricity default supplier 1licensing and
gselection rules.

2. The Public Service Commission will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the Public Service Commission no later
than 5:00 p.m. on November 1, 1999 to advise us of the nature
of the accommodation that you need. Please contact Kathy
Anderson, Commission Secretary, 1701 Prospect Avenue, P.0O. Box
202601, Helena, Montana 59620-2601, telephone number 406-444-
6170, TTD number 406-444-6199, fax number 406-444-7618.

3. The proposed rules do not replace or modify any sec-
tion currently found in the Administrative Rules of Montana.

4. The Commission proposes alternative models for the
default supplier Rules I, III, IV and V. The rules proposed
to be adopted provide as follows:

NOTE: Rule 1 (4) is removed from alternative B because the
Commigsion will not establish melded default service rates in
alternative B.

ALTERNATIVE A

1 . DEFINITIONS (1) "pDefault supplier" meang a
regulated transmission and distribution services provider, asg
defined in 69-8-103(10), MCA, or a retail electricity supplier
licensed by the Montana public service commission to provide
all or a portion of the electricity supply requirements of all
or a portion of the asmall customers of a regulated
transmission and distribution services provider that are not
being served by a retail electricity supplier.
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(2) "Default supply service" means regulated electricity
supply service provided by one or more default suppliers as
designated by the commission.

(3} r"befault supply tariff" means a tariff filed by a
designated default supplier and approved by the commission
that contains the price(s) and other terms and conditions.

(4) "Melded retail default service rate" means the
assigned-load-weighted average of the individual default
supply tariff prices filed by designated default suppliers for
their assigned 1loads that is charged to small customers
receiving default supply service. The melded retail default
service rate may be different for residential and
nonresidential customers.

(5) "sSmall customer" meang a retail customer of a
regulated electric distribution utility with an average
monthly demand in the previous calendar year of less than 100
kilowatts or a new customer with an estimated average monthly
demand of less than 100 kilowatts.

AUTH: 65-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

ALTERNATIVE B

ULE I. EFINITIQNS (1) "Default supplier" means a
regulated transmission and distribution services provider, as
defined in 69-8-103(10), MCA, or a retail electricity supplier
licensed by the Montana public service commission to provide
all or a portion of the electricity supply requirements of all
or a portion of the small customers of a regulated
transmission and distribution services provider that are not
being served by a retail electricity supplier.

(2) "Default supply service" means regulated electricity
supply service provided by one or more default suppliers as
designated by the commission.

(3) "Default supply tariff" means a tariff filed by a
designated default supplier and approved by the commission
that contains the price(s) and other terms and conditions.

(4) "Small customer" means a retail customer of a
regulated electric distribution utility with an average
monthly demand in the previous calendar year of less than 100
kilowatts or a new customer with an estimated average monthly
demand of less than 100 kilowatts.

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

NOTE: Rule II would be the same for both alternative A and
alternative B.

RULE II. DEFAULT SUPPLIER LICENSE REQUIREMENTS

(1) To become a default supplier, an electricity
supplier must submit a bid for designation as a default
supplier in the commission's competitive solicitation, or
submit an application to the commission for designation as a
default supplier. The supplier must submit the following
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information to the commission and the public utility(ies)
serving the area(s) in which the supplier wishes to provide
default supply:

(a) complete business name of the applicant;

(b) complete street and mailing address of the
applicant's principal office;

{¢) the name of a regulatory contact who should be
contacted regarding the application, and the address, direct
telephone number, fax number and e-mail address of that
person;

(d) the name and business address of all applicant's
officers and directors, partners or other similar officials,
and a statement that neither the applicant, nor any or its
officers and directors, partners or other similar officials
are currently in violation of, and within the past three years
have not violated, any state or federal consumer protection
laws or rules;

(e} a list of affiliates, a corporate organization
diagram, a description of each affiliate's activities and
purpose;

(f) a statement explaining whether the applicant owns,
holds, equips or maintains any distribution systems or
facilities in the state of Montana;

(g) a demonstration that it has the capability to
generate or acquire energy, capacity and other generation-
related services, transmission rights and interconnection
arrangements sufficient to deliver to the public utility's
transmission and distribution system, electricity supply
equivalent to the power product described by Western Systems
Power Pool, Schedule C;

(h) an agreement to comply with reliability criteria
established by the North American electric reliability council
and the western systems coordinating council and mid-continent
area power pool, as applicable;

(i) a financial performance bond with a value equal to
the product of five dollars per megawatt-hour times the
estimated annual megawatt-hours of electricity that the
applicant will deliver to the public utility's transmission
interconnection(s) if designated as a default supplier. The
performance bond must allow the Montana public service
commigsion to order the bond issuer to pay, up to the
financial value of the bond, any debts owed by the applicant
due to applicant's failure to deliver to the public utility's
transmigsion interconnection(s) the electric energy, capacity
and other generation sgervices necessary to satisfy the
applicant's default supplier obligations; and

(j) verification that the applicant can execute an
agreement with the public utility for deliveries of default
electric supply to the utility's transmission system
interconnection points.

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA
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NOTE: Rule III (2) ig changed in alternative B to reflect an
individual customer relationship with a default supplier. Rule
ITI (4) is deleted in alternative B because the Commission
will not establish melded default service rates. Rule III (5)
is deleted in alternative B because uniform default service
rates in a utility's service area are not required. Rule III
(7) is deleted in alternative B because default suppliers may
perform their own collections functions. Remaining subparts
are renumbered accordingly.

ALTERNATIVE A

RULE IZXI. STANDARDS OF DEFAULT ELECTRICITY SUPPLY
SERVICE (1) The commission will designate one or more

default suppliers and/or the requlated transmission and
distribution services provider to provide default supply
gservice in a regulated transmission and distribution services
provider's service territory if the service territory is open
to retail supply competition and customer choice pursuant to
69-8-101, et seqg., MCA.

(2) Default suppliers must generate or acquire electric
energy, capacity and other generation-related services and
deliver these services to the regulated electric utility's
transmission system interconnection point(s) in sufficient
quantities to provide a reliable, firm source of electricity
supply, equivalent to the power product described by Western
Systems Power Pool, Schedule C, to serve:

(a) in the case of a single default supplier, the full
load requirements of all small customers receiving default
supply service; or

(b) in the case of two or more default suppliers, an
assigned share of the full load requirements of all small
customers receiving default supply service, in increments of
20 percent consistent with [RULE V], as determined by the
commission, unless a default supplier is a c¢ity, county,
consolidated government or buying cooperative, The default
supplier(s) mugt supply hourly energy matching a day-ahead
preschedule provided to them by the utility under normal
operating procedures.

(3) Default suppliers are resgponsible for line losses
that owcur  on the public utility's transmission and
distribution system in the process of delivering default
electricity from the regulated utility's points of delivery to
end-use customers,

(4) Except when the default supplier is a city, county,

consolidated government or buying cooperative, public
utilities must bill customers for default supply service
through consolidated, unbundled bills wusing commission-

approved, melded default service rates,

(5) Rates, terms and conditions for default supply
service must be uniform throughout a regulated transmission
and distribution services provider's service area, except if
the commission designates a city, county, consolidated
government or buying cooperative to serve a sgpecific
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geographic area within the regulated transmission and
distribution services provider's service area according to
[RULES VI and VII]. Default service prices may include
seasonal rate changes, but may not involve more than two such
rate changes in each one-year period.

(6) A small customer whose default supply account is not
in arrears may leave default supply service and select a
competitive retail electricity supplier at any time. A small
customer whose default supply service account is in -arrears
must clear the unpaid balance before the customer may select a
competitive retail electricity supplier. A swmall customer
being served by a retail electricity supplier way return to
default supply service at any time during the transition
period. This rule does not release the customer from possible
early termination penalties that may be contained in the
customer's contract with the supplier.

(7) The public utility 1is responsgible for collections
for nonpayment of default supply service. Designated default
gsuppliers will be allocated costg associated with annual
default supply-related uncollectable balances and costs for
collection activities in proportion to their assigned default
supply load obligation.

(8) Only the regulated transmission and distribution
services provider may physically disconnect a default service
customer for nonpayment of default supply service, A
regulated transmission and distribution services provider must
comply with the commission's termination rules when physically
disconnecting a default supply service customer.

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

ALTERNATIVE B

LE s STANDARD: QF DEFAULT LECTRICITY SUPPL
SERVIC (1) The commission will designate one or more
default suppliers and/or the regulated transmission and
distribution services provider to provide default supply
service in a regulated transmission and distribution services
provider's service territory if the service territory is open
to retail supply competition and customer choice pursuant to
69-8-101, et seq., MCA

(2) Default suppliers must generate or acquire electric
energy, capacity and other generation-related services and
deliver these services to their customers.

(3) Default suppliers are responsible for line losses
that occur on the regulated transmission and distribution
services provider's transmission and distribution system in
the process of delivering default electricity from the
regulated utility's points of delivery to end-use customers.

(4) A small customer whose default supply account is not
in arrears may leave default supply service and select a
competitive retail electricity supplier at any time. A small
customer whose default supply service account ig in arrears
must clear the unpaid balance before the customer may select a
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competitive retail electricity supplier. A small customer
being served by a retail electricity supplier may return to
default supply service at any time during the transition
period, This rule does not release the customer from possible
early termination penalties that may be contained in the
customer's contract with the supplier.

(5) Only the regulated transmission and distribution
gervices provider may physically disconnect a default service
customer for nonpayment of default agupply service. A
regulated transmission and distribution services provider must
comply with the commission's termination rules when physically
disconnecting a default supply service customer.

AUTH: 69-8-403, MCA

IMP: 69-8-203 and £9-8-416, MCA

NOTE: Rule IV (2){c)({v) is removed from alternative B because
collection for nonpayment is not a required utility
obligation. Subsequent subsections in Rule IV are renumbered
accordingly.

ALTERNATIVE A

RULE_IV. OBLIGATIONS OF PUBLIC UTILITIES (1) The public
utility must perform billing and metering functions for
default supply service until the commission determines that
these functions should be functionally separated from
regulated utility service.

(2) In addition to other obligations specified in these
rules or by commission order, public utilities must:

(a) educate customers about the availability of default
supply service but must not promote it;

{(b) act as emergency electricity suppliers in the event
designated default suppliers fail to provide electric energy,
capacity and other generation-related services necessary to
maintain reliable, firm electricity supply service to small
customers receiving default supply service;

(c}) submit for commission approval tariffs that specify
the rates, terms and conditions: that will apply when the
utility provides the following services to designated default
suppliers:

(i) transmission system interconnection;

(ii) energy scheduling services;

(iii) energy imbalance services;

(iv) metering and billing services;

(v} collections for nonpayment;

(vi) termination for nonpayment; and

(vii) emergency supply services.

(d) provide to commission-designated default suppliers
day-ahead preschedules of hourly energy requirements under
normal operating procedures;

(e) provide to prospective bidders for default supplier
designation:

(i) a two-year, nonbinding forecast of monthly resi-
dential and nonresidential default service load requirements;
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(ii) separate load profiles for residential and nonresi-
dential default service loads;

(iii) two years of historic, monthly residential and
nonregidential default service consumption data, by customer
clags; and

(iv) two years of historic, monthly, supply-related
uncollectable costs associated with residential and
nonresidential small customers, by customer class.

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

ALTERNATIVE B

RULE IV. OBLIGATIONS OF PUBLIC UTILITIES (1) The public

utility must perform billing and metering functions for
default supply service until the commission determines that
these functions should be functionally separated from
regulated utility service.

(2) In addition to other obligations specified in these
rules or by commission order, public utilities must:

(a) educate customers about the availability of default
supply service but must not promote it;

(b) act as emergency electricity suppliers in the event
designated default suppliers fail to provide electric energy,
capacity and other generation-related services necegsary to
maintain reliable, firm electricity supply service to small
customers receiving default supply service;

(c) submit for commission approval tariffs that specify
the rates, terms and conditions that will apply when the
utility provides the following services to designated default
suppliers:

{i) transmission syatem interconnection;

(ii) energy scheduling services;

(iii) energy imbalance services;

(iv) metering and billinyg services;

(v) termination for nonpayment; and

(vi) emergency supply services.

(d) provide to commission-designated default suppliers
day-ahead preschedules of hourly energy requirements under
normal operating procedures;

(e) provide to prospective bidders for default supplier

designation:

(i) a two-year, nonbinding forecast of monthly
residential and nonresidential default gervice load
requirements;

(ii) separate load profiles for residential and nonresi-
dential default service loads;

(iii) two years of historic¢, monthly residential and
nonresidential default service congsumption data, by customer
class; and

(iv) two years of historic, monthly, supply-related
uncollectable costs associated with residential and
nonresidential small customers, by customer class.

AUTH: 69-8-403, MCA
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IMP: 69-8-203 and 69-8-416, MCA

NOTE: Alternative A establishes a Commission-conducted,
annual competitive solicitation process for selecting default
suppliers and determining default service prices. The service
quality and reliability characteristics of default service are
pre-set and the Commission selects default suppliers based on
the lowest bid price(s). In alternative B the Commission first
establishes the default service prices. Suppliers then submit
bids to the Commission that the Commission may use to
establish default service rates, terms and conditions. Bidders
are provided the discretion to shape the default service they
would provide and the associated price(s). The Commission
would select the mixture of default guppliers that best meets
the public interest.

ALTERNATIVE A

RULE V. DESIGNATION OF DEFAULT SUPPLIERS

(1) The commission will determine whether it is in the
public interest to designate one or more electricity suppliers
and/or the regulated transmission and distribution services
provider ag default electricity suppliers through a
competitive bid process. During the rate moratorium period
defined in 69-8-211, MCA, the commission will reject bids that
exceed the public utility's tariffed, unbundled electricity
supply rates,

(2) The commission will select the default supplier(s)
it determines meet the public interest. Retail electricity
suppliers that have obtained a license pursuant to [RULE II]
may bid for designation as a default supplier for either
residential default supply loads, nonresidential default
supply loads or both. The commission may give preference to
offers that include a single price for both residential and
nonresidential default supply loads and bids to serve the
entire default customer load. If a retail electricity supplier
offers different prices for residential and nonresidential
loads, the commission may, with the supplier's agreement,
designate the supplier as a default supplier for either
residential loads only or nonresidential loads only.

(3) Bids for supplying residential and/or nonresidential
loads must be in the form of a single, fixed price per
kilowatt-hour, but may include seasonal rate differences. All
bids must be for a term of one year. Bids must be based on
the forecast requirements described in [RULE III]) and must
include associated losses.

(4) Electricity suppliers must submit bids to serve the
firm power supply requirements of the residential and/or
nonresidential default service load in increments of 20
percent of the entire residential and/or nonresidential

default service load. However, a supplier may submit a bid
for only a portion of the total residential and/or
nonresidential default service load, e.g., 40 percent of the

residential default service load.
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(5) If the commission receives two or more identical
bids, the commission will establish a reasonable means of
designating a default supplier, including an agreement with
the bidders or a required re-bid.

(6) A retail electricity supplier that is designated by
the commission as the default supplier for a regulated
electric utility's small customers will receive its tariffed
price(s) for all metered kilowatt-hour default service
deliveries, as specified in default service tariffs approved
by the commission.

(7) If the commission designates two or more default
suppliers, each default supplier will receive its individual
tariffed price(s) for the proportion of all metered kilowatt-
hour default service deliveries equal to the supplier's
preschedule. Default service customers will be billed a
melded price based on individual tariffed prices and assigned
load share.

(8) The commission will publicly disclose all default
supply service bids following designation of the default
supplier(s) other than the utility. Interested persons may
request reconsideration of the commission's designation of the
default supplier(s) but may not submit alternative bids.

(9) All federal power marketing administration power
benefitg available to a public utility or a buying cooperative
through the year 2006 must be applied to an equal portion of
the individual 1loads of each residential customer of the
public utility, whether or not the customer subscribes to
default supply service. The price and equivalent guantity of
federal power marketing administration power benefits must be
an unbundled component of the utility bill and mwmust be
identified separately from default supply service or supply
service provided by retail electricity suppliers. The
equivalent quantity of federal power marketing administration
power will be removed from the default supply load the
commission submits for bid-under this rule.

(10) If the commission designates a city, county or
congolidated government as a default supplier pursuant to
[RULE VI], or an electricity buying cooperative pursuant to
[RULE VII}, the default service load associated with that
designation will be removed from the default service load
submitted for bids in the next annual solicitation.

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

ALTERNATIVE B

RULE V. IGNATION O EFAULT SUPPLIERS

(1) The commission will determine whether it is in the
public interest to designate one or more electricity suppliers
and/or the regulated transmission and distribution services
provider as default electricity suppliers through a competi-
tive bid process. The commission will establish the price at
which default supply service will be provided to customers.
Bidders may submit bids for prices at which they would agree
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to provide default supply service, which may be different than
the commission-established default service price. If a
commission-designated default supplier's bid is higher than
the commission-established default service rate, that price
will be considered by the commission in its selection. If a
commigsion-designated default supplier's bid is lower than the
comnission-established default supply rate, customers will pay
the commission-egtablished rate. A bidder's proposal may
include a premjum which will be paid to the distribution
company each billing cycle to be distributed to all customers
of the distribution company in proportion to c¢ustomers'
kilowatt-hour consumption. During the rate moratorium period
defined in 69-8-211, MCA, the commission will reject bids that
exceed the public utility's tariffed, wunbundled electricity
supply rates. If it is in the public¢ interest the commisaion
will designate the regulated transmission and distribution
services provider as the default supplier.

(2) The commission will select the default supplier(s)
by determining the bid(s) that best satisfy the public
interest.

{(3) Bids for supplying default service must include a
description of the default service to be provided and the
customers to be served. Bid prices may include seasonal rate
differences. Bids must be based on the forecast requirements
described in (RULE III]} and must include associated losses.

(4) If the commission receives two or more identical
bids, the commission will establish a reasonable means of
designating a default supplier, including an agreement with
the bidders or a required re-bid,

(5) A retail electricity supplier that is designated by
the commission as the default supplier for a regulated
electric utility's small customers will receive its tariffed
price(s) for all metered kilowatt-hour default service
deliveries, as specified in default service tariffs approved
by the commission.

(6) If the commission designates two or more default
suppliers, each default supplier will receive its tariffed
price(s) for all metered kilowatt-hour default service
deliveries to its customers.

(7) The commission will publicly disclose all default
supply service bids following designation of the default
supplier(s) other than the utility. Interested persons may
request reconsideration of the commission's designation of the
default supplier(s), but may not submit alternative bids.

(B) All federal power marketing administration power
benefits available to a public utility or a buying cooperative
through the year 2006 must be applied to an equal portion of
the individual 1loads of each residential customer of the
public utility, whether or not the customer subscribes to
default supply service. The price and equivalent quantity of
federal power marketing administration power benefits must be
an unbundled component of the utility bill and must be
identified separately from default supply service or supply
service provided by retail electricity suppliers. The
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equivalent quantity of federal power marketing administration
power will be removed from the default supply load the
commission submits for bid under this rule.

(9) If the commission designates a city, county or
consolidated government as a default supplier pursuant to
[RULE VI], or an electricity buying cooperative pursuant to
[RULE VII], the default gervice load associated with that
designation will be removed from the default service load
submitted for bids in the next annual solicitation.

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

NOTE: Rules VI through VIII would be the same for both alter-
native A and alternative B.

RULE VI. CITIES, COUNTIES AND CONSOLIDATED GOVERNMENTS

(1) A city, county or consolidated government that has
satisfied the commission's default supplier license
requirements may apply to the commission to be designated as
the default supplier for small customers within its
juriadiction for service after the transition period.

(2) A city, county or consolidated government applying
to the commission for designation as a default supplier must
fully describe its plan for providing default supply service
and demonstrate that its designation as a default supplier:

(a) will provide net efficiency gains with respect to
the provigion of default service within the public utility's
service area and provide benefits to the small customers
within its jurisdiction that would not be otherwise available;

(b) will not negatively impact the remaining default
service customers of the public utility; and

(c) will promote and facilitate the development of
retail competition in the geographic¢ area to be served and in
the public utility's service area generally.

(3) The commission will notice receipt of a city, county
or c¢onsolidated government's application for designation as a
default supplier and provide interested parties an opportunity
to submit comments and request a hearing, after which the
commigsion may approve, modify or deny a city, county or
consolidated government's plan for providing default supply
gervice.

(4) Pursuant to 69-8-201(3) and 69-8-403(1), MCA, a
city, county or consolidated government designated by the
commission as a default supplier shall come under the
commisgion's regulatory jurisdiction with vrespect to the
rates, terms and conditiong of default supply service,

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

RULE VII. ELECTRICITY BUYING COOPERATIVES

(1) An electricity buying cooperative that has satisfied
the commisaion's default supplier license requirements may
apply to the commission to be designated as the default
supplier for small customers.
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(2) An electricity buying cooperative applying to the
commission for designation as a default supplier must fully
describe its plan for providing default supply service and
demonstrate that its designation as a default supplier:

(a) will provide net efficiency gains with respect to
the provision of default supply service within the public
utility's service area and provide benefits to customers
choosing to become members of the cooperative that would not
otherwigse be available;

(b) will not negatively impact default service customers
who c¢hoose not to become members of the cooperative; and

(¢) will promote and facilitate the development of
retail competition in the public utility's service area.

(3} The commission will notice receipt of an electricity
buying cooperative's application for designation as a default
supplier and provide interested parties an opportunity to
submit comments and request a hearing, after which the
commission may approve, modify or deny an electricity buying
cooperative's plan for providing default supply service.

(4) Pursuant to 35-19-103, 69-8-201(3) and 69-8-403(1),
MCA, an electricity buying cooperative designated by the
commission as a default supplier shall come under the commis-
sion's regulatory jurisdiction with respect to the rates,
terms and conditions of default electricity service.

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

RULE VIII. DEFAULT SUPPLY RENEWABLE PORTFOLIO STANDARD

(1) Five percent of the electricity supply delivered by
default suppliers to Montana customers must have been
generated by a renewable energy resource as those resources
are defined in (the disclogure and labeling rules).

AUTH: 69-8-403, MCA

IMP: 69-8-203 and 69-8-416, MCA

5. Rationale: The 1999 legislature passed Senate Bill
406 (1999) ("Electricity Buying Cooperative Act") and House
Bill 211 (1999) ("An act allowing a city, county, or
consolidated government to become a default electricity
supplier to residential and commercial customers of a public

utility within the city's, county's or consolidated
government's jurisdiction®). Senate Bill 406 requires the
Commission to promulgate rules to implement licensing of
default electricity suppliers. House Bill 211 requires the

Commission to establish an application process and guidelines
for the designation of one or more default =supplier for the
distribution area of each public utility.

The Commigsion has issued proposed draft rules on
licensing and selection of default electricity suppliers to a
substantial number of interested parties for comment. The
Commission's proposed draft rules in this notice take into
consideration the comments received on or before September 17,
1999. In addition to modifying the rules put out for informal
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comment, the Commission propogses an Alternative B on the
selection and licensing of default supplier(s). The
Commission recognizes that there are multiple models for
providing for default service and desires a full and diverse
record from which to adopt final rules.

6. Interested persons may submit their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments (original and 10 copies) may
also be gubmitted to the Montana Public Service Commission,
Legal Divigion, 1701 Prospect Avenue, P.0. Box 202601, Helena,
Montana 59620-2601, no later than November 4, 1999, (PLEASE
NOTE: When filing comments pursuant to this notice please
reference "Docket No. L-99.7,9-RUL.")

7. The Public Service Commisgsion, a commissioner, or a
duly appointed presiding officer may preside over and conduct
the hearing.

8. The Montana Consumer Counsel, 616 Helena Avenue, P.O.
Box 201703, Helena, Montana 59620-1703, phone (406) 444-2771,
is available and may be contacted to represent consumer
interests in this matter.

9. Both bill sponsor notification requirements of 2-4-
302, MCA, apply and have been complied with.

10. The Public Service Commission maintains a list of
persons interested in Commission rulemaking proceedings and
the subject or subjects in which each person on the list is
interested. Any pergon wishing to be on the list must make a
written request to the commission, providing a name, address,
and description of the subject or subjects in which the person
is interested. Direct the request to the Public Service
Commission, Legal Division, 1701 Prospect Avenue, P.0O. Box
202601, Helena, Montana 59620-2601.

ave Fisher, Chairman

(ZJ_\_'qA;M'-LL! /1
Reviewed By Robin A. McHug

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 27, 1999.

MAR Notice No. 38-2-150 19-10/7/99



~2241-

BEFORE THE COMMISSIONER OF POLITICAL PRACTICES
OF THE STATE OF MONTANA

In the matter of the )  NOTICE OF PROPOSED AMENDMENT
amendment. of ARM 44.10.331 )

regarding limitations on )

receipts from political )

committees }  NO PUBLIC HEARING CONTEMPLATED
TO: All Concerned Persons

1. On November 8, 1999, the Commissioner of Political
Practices propoges to amend ARM 44.10.331, which applies
limitations on receipts from political committees.

2. The Commissioner of Political Practices will make
reasonable accommodations for persons with disabilities who wish
to participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodation, contact the Commissioner of Political Practices,
1205 B8th Avenue, P.0O. Box 202401, Helena, MT 59620-2401,
telephone number (406) 444-2942 or by fax at (406) 444-1643, no
later than October 12, 1999, to advise us of the nature of the
accommodation that you need.

3. The rule as proposed to be amended provides as
follows:

44.10.331 LIMITATIONS ON RECEIPTS FROM POLITICAL COMMITTEES

(1) Pursuant to the operation specified in 13-37-218 and
15-30-101(8), MCA, limits on total combined contributions from
political committees other than political party committees to'
legislative candidates are as follows: }

(a) a candidate for the state house of representatives may
receive no more than £3356 $12Q0;

{b) a candidate for the state senate may receive no more
than #3958 $2000.

(2) These limits apply to total combined receipts for the
entire election cycle of 3998 2000.

{3) Pursuant to 13-37-218, MCA, in-kind contributions must
be included in computing these limitation totals.

AUTH: 13-37-114, MCA IMP: 13-37-218, MCA

4. ARM 44.10.331 is being amended because the aggregate
limitation on contributions from political committees to
candidates for the State House of Representatives and State
Senate has been changed to reflect the current year's consumer
price index as mandated by statute.

5. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the
Commigsioner of Political Practices, 1205 8th Avenue, P.0O. Box
202401, Helena, MT 59620-2401. Any comments must be received no
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later than November 5, 1999.

6. If persons who are directly affected by the proposed
amendment wish to express their data, views and arguments orally
or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments they have to the Commiasioner of Political
Practices, 1205 8th Avenue, P.O. Box 202401, Helena, MT $9620-
2401. A written request for hearing must be received no later
than November 5, 1999.

7. 1f the Commissioner receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed action; from the appropriate administrative rule
review committee of the legiglature; from a governmental
subdiviaion or agency; or from an association having not less
than 25 members who will be directly affected, a hearing will be
held at a later date. Notice of the hearing will be published
in the Montana Administrative Register. Ten percent of those
personsa directly affected has been determined to be 25 persons
based on the 251 state legiglative candidates in the 1998
election cycle.

8. The Commissioner of Political Practices maintains a
list of interested persons who wish to receive notices of
rulemaking actions proposed by this agency. Persons who wish to
have their names added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices, and specifies that the person wishes to receive
noticeg regarding campaign practices and finance, lobbying, and
ethica laws. Such written request may be mailed or delivered to
the Commissioner of Political Practices at P.O. Box 202401, 1205
Eighth Avenue, Helena, MT' 59620-2401, or faxed to (406) 444-
1643, or may be made by completing a request form at any rules
hearing held by the Commissioner of Political Practices.

9. The bill sponsor notice regquirements of 2-4-302, MCA
do not apply.

By

Commissioner

By: f?1wh )&2(1&}5
Jim Scheier !

Rule Reviewer
Assistant Attorney General

Certified to the Secretary of State September 27, 1999.
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BEFORE THE TEACHERS' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoption of
new rule I, the amendment of

rules 2.44.307, 2.44.401, 2.44.414,
2.44.506, 2.44.511, 2.44.515,
2.44.517 and 2.44.518 and the

)

) NOTICE OF ADOPTION,

)

)

)
repeal of rules 2.44.404, 2.44.410,)

)

)

)

)

AMENDMENT, AND REPEAL

2.44.415, 2.44.502, 2.44.503,
2.44.510, 2.44.516, and 2.44.519
pertaining to the Teachers’
Retirement System.

TO: All Concerned Persons

1. On July 22, 1999, the Teachers' Retirement Board
published a notice of proposed adoption of new Rule I,
amendment of ARM 2.44.307, 2.44.401, 2.44.414, 2.44.506,
2,44 .511, 2.44.515, 2.44.517 and 2.44.518 and the repeal of ARM
2,44 .404, 2.44.410, 2.44.415, 2.44.502, 2.44.503, 2.44.510,
2.44.516, and 2.44.519 concerning the Teachers' Retirement
System at page 1565 of the 1999 Montana Administrative
Register, Issue Number 14.

2. The board has adopted new Rule I, ARM 2.44.4156,
exactly as proposed,

3. The board has amended ARM 2,44 .401, 2.44.414,
2.44.506, 2.44.511, 2.44.517, and 2.44.518 as proposed and
repealed ARM 2.44.404, 2.44.410, 2.44.415, 2.44.502, 2.44.503,
2.44.510, 2.44.516 and 2.44.519 as proposed. The proposed
amendments to ARM 2.44.307 and 2.44.515 are not being adopted.

COMMENT 1: At the public hearing, a representative of the
Teachers' Retirement Board stated that they had received
several calls from wmwembers asking for clarification of the
types of services that would be reportable and what would be
diminutive. He suggested that the amendments to ARM 2,44.307(3)
be revised to c¢larify that playground duty and/or lunchroom
duty are to be reported provided the duties do not exceed more
than one hour per day.

RESPONSE: Proposed amendments to ARM 2.44.307 have not
been adopted.

Montana Administrative Register 19-10/7/99
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COMMENT 2: Written comments were received from Mr. Kelly
Jenkins, Legal Counsel, Public¢ Employees' Retirement Board
questioning what was intended by the proposed amendments to ARM
2.44.307. He also pointed out that the rule could conflict and
be confused with 19-3-411, MCA which could require a teacher's
aide once reported to PERS to continue to be reported to PERS
for all non-instructional duties even if they are only an hour
per day.

RESPONSE: The board agrees and has not adopted proposed
amendments to ARM 2.44.307.

[60) NT 3: Written comments were received from teacher
aides in Eureka public schools expressing support for ARM
2.44.307 and asking that the amendments be applied
retroactively.

RESPONSE: Proposed amendments to ARM 2.44.307 have not
been adopted.

OMMENT 4: At the public hearing, a representative of the
Teachers' Retirement Board stated that ARM 2.44.515 was
unworkable, As drafted, interest due on contributions not
reported that are several years old could be avoided if the
member and/or the employer remit the contributions due within
12 months of discovery of the error. In these cases, often the
interest due exceeds the contributions due and waiving the
interest could create large unfunded liabilities.

RESPONSE: Proposed amendments to ARM 2.44.515 have not
been adopted.

By:

. Dadg Y,

Dal Smilie, Chief Legal Counsel David L. Senn, Administrator
Rule Reviewer Teachers' Retirement System

Certified to the Secretary of State September 27, 1999.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 6.6.126 )
pertaining to unethical )

)

practices
TO: All Concerned Persons

1. On June 17, 1999, the State Auditor's Office
published notice of the proposed amendment of ARM 6.6.126 at
page 1272 of the 1999 Montana Administrative Register, issue
number 12.

2. The Department has amended ARM 6.6.126 exactly as
proposed.
3. No comments or testimony were received.

MARK O'KEEFE, State Auditor
And Commissioner of Insurance

e <

Frank Cote'
Deputy Insurance Commissioner

By: /6/7 jM

Gary L. Spaeth
Rules Reviewer

By

Certified to the Secretary of State September 27, 1999.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM 6.6.1105
pertaining to allowable

) NOTICE OF AMENDMENT

)

)
exclusions and restrictions )

)

)

)

TO: All Concerned Persons

1. On June 17, 1999, the State Auditor's Office
published notice of the propoged amendment of ARM 6.6.1105 at
page 1274 of the 1999 Montana Administrative Register, issue
number 12.

2. The Department has amended ARM 6.6.1105 exactly as
proposed.
3. No comments or testimony were received,

MARK O'KEEFE, State Auditor
And Commissioner of Insurance

e« @~

Frank Cote!
Deputy Insurance Commissioner

/6/7 /M

Gary L. Spaeth
Rules Reviewer

By:

By:

Certified to the Secretary of State September 27, 1999.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 6.6.4102 )
pertaining to continuing )

)

education fees
TO: All Concerned Persons

1. On June 22, 1999, the State Auditor's Office
published notice of the proposed amendment of ARM 6.6.4102 at
page 1600 of the 1999 Montana Administrative Register, issue
number 14.

2. The Department has amended ARM 6.6.4102 exactly as
proposed.
3. No comments or testimony were received.

MARK O'KEEFE, State Auditor
And Commissioner of Insurance

Le o @-

Frank Cote'
Deputy Insurance Commissioner

B /‘6/7 JM

Gary L. Spaeth
Rules Reviewer

Certified to the Secretary of State September 27, 1999.
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BEFORE THE BOARD OF SANITARTANS

DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to fees ) 8.60.413 FEES

TO: All Concerned Persons

1. On May 20,

1999, the Board of Sanitarians published a

notice of proposed amendment of the above-stated rule at page

999, 1999 Montana Administrative Register, issue number 10.
2. The Board has amended the rule exactly as proposed.
3. No comments were received,

BOARD OF SANITARIANS
DENISE MOLDROSKI, CHAIRMAN

BY:
(s 20 Foctsw,
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE
BY:

é:zLLW‘;B 7%7 iéii£25¢J

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 27, 1999.
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BEFORE THE BOARD OF SPEECH-LANGUAGE
PATHOLOGISTS AND AUDIOLOGISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to qual- ) 8.62.407 QUALIFICATIONS
ifications for probationary ) FOR PROBATIONARY LICENSE,
license and fees, and the ) 8.62.413 FEES AND ADOPTION
adoption of a new rule pertain-) OF A NEW RULE (B.62.505)

)

ing to unlicensed person UNLICENSED PERSON
TO: All Concerned Persons

1. On July 1, 1999, the Board of Speech-Language
Pathologists and Audiologists published a notice of proposed
amendment and adoption of the above-stated rules at page 1470,
1999 Montana Administrative Register, issue number 13,

2. The Board has amended and adopted the rules exactly as
proposed.

3. No comments were received.

BOARD OF SPEECH-LANGUAGE

PATHOLOGISTS AND AUDIOLOGISTS
LYNN HARRIS, CHAIRMAN

£:2n40.$ ‘737 TZ§iL1%¢J

BY:
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE
(o 70 Fitse
BY:

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 27, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of amendment of
17.8.102, 17.8.103, 17.8.106,
17.8.202, 17.8.204, 17.8.206,
17.8.302 and 17.8.316
pertaining to air quality
incorporation by reference
rules

NOTICE OF AMENDMENT

(AIR QUALITY)

TO: All Interested Pergons

1. On June 3, 1999, the Board of Environmental Review
published notice of the proposed amendment of ARM 17.8.102,
17.8.103, 17.8.106, 17.8.202, 17.8.204, 17.8.206, 17.8.302 and
17.8.316 pertaining to air quality incorporation by reference
rules at page 1191 of the 1999 Montana Administrative Register,
Issue No, 11.

2. The Board has amended ARM 17.8.102 and 17.8.302 as
proposed.

. The Board has amended ARM 17.8.103, 17.8.106,
17.8.202, 17.8.204, 17.8.206, and 17.8.,316 with the following
changes. The changes to the title and date of the Montana
Source Test Manual reflect the Board's decision, as discussed
below, to retain the current manual, until certain concerns have
been addressed.

17.8.103 INCORPORATION BY REFERENCE (1) through (1) (j)
remain as proposed.

(k) the Montana Source Testing Protocol and Proceduresg
Manual (Mareh—3+999 July 1994 ed.), which is a department manual
setting forth sampling and data collection, recording, analysis
and transmittal requirements;

(1) the BPA Quality Assurance Handbook for Air Pollution
Measurement Systems, Volume I: A Field Guide to Environmental
Quality Assurance (EPA-600/R-94/038a, revised April 1994)+EPA
Quality Assurance Handbook for Air Pollution Measurement
Systems, Volume II: Part 1 Ambient Air Speeifie-Metheds Quality
Menitoring Program Quality System Development (EPA-&88/R—54/638b
454/R-98-004, revised Apwil 3994 August 1998); BPAR Quality
Agsurance Handbook for Air Pollution Measurement Systems, Volume
III: Stationary Source Specific Methods (EPA-600/R-94/038c,
reviged September 1994); and+BPA Quality Asgurance Handbook for
Air Pollution Measurement Systems, Volume IV: Meteorological
Methods (EPA-600/R-94/038d, March 1995), which is a federal
agency manual setting forth sampling and data collection,
recording, analysis and transmittal requirements;

(m) through (4) remain as proposed.

AUTH: 75-2-111, MCA
IMP: Title 75, chapter 2, MCA
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17.8.106 SQURCE TESTING PROTOCOL (1) (a) and (b) remain as
proposed.

(c) Unless otherwise specified in the Montana Source
Testing Protocol and Procedures Manual or elsewhere in this
chapter, all emission source testing must be performed as
specified in any applicable sampling method contained in: 40 CFR
Part 60, Appendix A; 40 CFR Part 60, Appendix B; 40 CFR Part 61,
Appendix B; 40 CFR Part 51, Appendix M; 40 CFR Part 51, Appendix
P+; ands 40 CFR Part €3. Such emisgion source testing must also
be performed in compliance with the requirements of the EBA
Quality Assurance Handbook for Air Pollution Measurement
Systems. Alternative equivalent requirements may be used if the
department and the source have determined that such alternative
equivalent requirements are appropriate, and prior written
approval has been obtained from the department. If approval by
the administrator of an alternative test method is required,
that approval must also be obtained.

(d) remains as proposed.

{e) Any changes to the Montana Source Testing Protocel and
Procedures Manual shall follow the appropriate rulemaking
procedures.

AUTH: 75-2-111, 75-2-203, MCA
IMP: 75-2-203, MCA

17.8.202 INCORPORATION BY REFERENCE (1) and (1) (a) remain
as proposed.

(b) EPA Quality Assurance Handbook for Air Pollution
Measurement Systems, Volume I: A Field Guide to Environmental
Quality Assurance, (EPA/600/R-94/038a, revised April 1994); BPA
Quality Assurance Handbook for Air Pollution Measurement
Systems, Volume II: Part 1 Ambient Air Speedfie—Metheds Quality
Monitoring Program Quality Systenm Development,
(EPA/686/R—94/638k 454/R-98-004, revised apr+l—3594 August
1998); BPA Quality Assurance Handbook for Air Pollution
Measurement Systems, Volume III: Stationary Source Specific
Methods, (EPA/600/R-94/038¢, revised September 1994); and+ BPA
Quality Assurance Handbook for Air Pollution Measurement
Systems, Volume IV: Meteorological Methods, (EPA-600/R-94/038d,
revised March 1995), a federal manual specifying sampling and
data collection, recording, analysis and transmittal
requirements;

{c) through (4) remain as proposed.

AUTH: 75-2-111, 75-2-203, MCA
IMP: 75-2-203, MCA

17.8.204 AMBIENT AIR MONITORING (1) remains as proposed.

(2) Except as otherwise provided in this chapter, or
unless written approval is obtained from the department for an
exemption from a specific part of the Montana Quality Assurance
Project Plan, all sampling and data collection, recording,
analysis, and transmittal, including but not limited to site
gelection, precision and accuracy determinations, data
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validation procedures and criteria, preventive maintenance,
equipment repairs, and equipment selection must be performed as
specified in the Montana Quality Assurance Project Plan,
incorporated by reference in ARM 17.8.202, except when more
stringent requirements are determined by the department to be
necessary pursuant to the BPA Quality Assurance Handbook for Air
Pollution Measurement Systems, or 40 CFR Part 50, Part 53, and
pPart 58 also incorporated by reference in ARM 17.8.202, at which
time the latter 2 documents shall be adhered to for the specific
exception.
(3) remains as proposed.

AUTH: 75-2-111, MCA
IMP: 75-2-201, 75-2-202, MCA

17.8.206 METHODS AND DATA (1) Except as otherwise
provided in this subchapter, or unless written approval is
obtained from the department for an exemption from a specific
part of the Montana Quality Assurance Project Plan, all sampling
and data c¢ollection, recording, analysis and transmittal,
including but not limited to site selection, calibrations,
precision and accuracy determinations must be performed as
specified in the Montana Quality Assurance Project Plan,
incorporated by reference in ARM 17.8.202, except when more
stringent regquirements are contained in the BP& Quality
Assurance Handbook for Air Pollution Measurement Systems or 40
CFR Part 50, Part 53, and Part 58, also incorporated by
reference in ARM 17.8.202.

(2) and (3) remain as proposed.

AUTH: 75-2-111, 75-2-202, MCA
IMP: 75-2-202, MCA

17.8.316 INCINERATORS (1) through (4) remain as proposed.

{(5) This rule applies to performance tests for determining
emissions of particulate matter from incinerators. All
performance tests shall be conducted while the affected facility
is burning solid or hazardous waste representative of normal
operation. Testing shall be conducted in accordance with ARM
17.8.106 and the Montana Source Testing Protocol and Procedures
Manual.

(6) remains as proposed.

AUTH: 75-2-111, 75-2-203, MCA;
IMP: 75-2-203, MCA

4. The board received the following comments; board
responses follow:

COMMENT §{1: A commentor submitted comments on the proposed
revisions to ARM 17.8.103(1) (1), 106(1) (c), 202(1) (b), 204(2),
and 206(1), which incorporate by reference the current edition
of the "Quality Assurance Handbook for Air Pollution Measurement
Systems", indicating that the title was incorrectly cited in the
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proposed rule revisions,

RESPONSE: The commentor was correct and the Board has corrected
the references to the "Quality Assurance Handbook for Air
Pollution Measurement Systems" to reflect the accurate title of
the handbook and the most recent revisions.

COMMENT #2: Two commentors objected to the proposed revision to
ARM 17.8.103(1) (k), which incorporates by reference the revised
version of the "Montana Source Testing Protocol and Procedures
Manual". Specifically, these commentors disagreed with proposed
revisions to sections 2.1.2.2 (process rate during testing) and
4.1.1 (compliance testing) of the Manual.

RESPONSE: The Board is not adopting the proposed incorporation
by reference of the revised version of the "Montana Source
Testing Protocol and Procedures Manual". There are remaining
concerns regarding the content of the Manual by some affected
parties that have yet to be resolved. Based on these concerns,
the Board is deferring adoption of revisions to the Manual at
thig time. The Department will continue working with the Clean
Air Act Advisory Committee to resolve remaining issues of
concern prior to further action by the Board.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

John North
John North, Rule Reviewer

Certified to the Secretary of State September 27, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT
of ARM 17.8.504 and 17.8.505, )
pertaining to air quality )
permit application and )
operation fees ) (AIR QUALITY)

TO: All Concerned Persons

1. on July 22, 1999, the Board of Environmental Review
published notice of the proposed amendment of ARM 17.8.504 and
17.8.505, pertaining to air quality permit application and
operation fees at page 1612 of the 1999 Montana Administrative
Register, Issue No. 14.

2. The Board has amended ARM 17.8.504 as proposed.

3. The Board has amended ARM 17.8.505 with the following
changes:

17.8.505 AIR OQUALITY OPERATION FEES (1) remains as
proposed.

(2) Fees shall be assessed under this rule for all sources
of air contaminants described above in (1) that are-eperating
meet that description as of January 1 of the calendar year in
which fees are billed.

(3) through (5) remain as proposed.

(6) A separate air quality operation fee, as set forth in
{5) above, is assessed for each source of air contaminants under
(1), except that a source of air contaminants may not be
required to pay more than one administrative fee if the facility
is subject to more than one air quality permit issued by the
department. The air quality operation fee charged may not
exceed $250,000.00.

(7) through (9) remain as proposed.

AUTH: 75-2-111, 75-2-220, MCA
IMP: 75-2-211, 75-2-220, MCA

4, The Board received the following comments; Board
responsges follow:

COMMENT #1: A commentor stated that many affected parties do
not understand why the Board is eliminating the per-ton charge
and changing to a flat fee system for air quality permit
application fees but supports the move to a flat fee system.

RESPONSE: Determining the correct per-ton charge for new sources
of air contaminants has been a recurring annual problem because
the charge is based on an estimate of expected emissions. Most
applications for a permit are incomplete because expected
emigsions are unknown at that time. The flat fee being adopted
reflects the minimum resources required to process a permit
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application and eliminates the problems associated with
estimating expected emissions, including delays in issuance of
permits.

COMMENT #2: A commentor stated that the phrase "operating as of
January 1" in proposed ARM 17.8.505(2), regarding the sources
required to pay the annual operating fee, may exclude sources
that shut down for a few days and do not actually operate on
January 1.

RESPONSE: The Board agrees that the proposed language might
exempt sources from the operating fee requirement that are not
actually ‘"operating" on January 1. As discussed below in
responge to Comment #3 by the Department, the Board has revised
this language.

COMMENT 3 : The Department commented that it agrees with
Comment #2. The Department recommended that the Board revise

the language in ARM 17.8.505(2) to state that fees shall be
assesgsed for all sources of air contaminants described above in
ARM 17.8.505(1) (sources subject to, or required to obtain, an
air quality permit) that meet that description as of January 1
of the calendar year in which fees are billed.

RESPONSE: The Board agrees and has made this revision.

COMMENT #4 : The Department commented that the references in
proposed ARM 17.8.505(6) to the air quality operation fee and
the administrative fee portion of the operation fee may be
confusing. The Department recommended that the Board revise ARM
17.8.505(6) to more clearly distinguish the total air quality
operation fee (the flat administrative fee plus the per ton
charge) from the flat administrative fee portion of the total
fee,

RESPONSE: The Board agrees and the Board made these revisions.
BOARD OF ENVIRONMENTAL REVIEW

by: Jeoe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

John North
John North, Rule Reviewer

Certified to the Secretary of State September 27, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 17.30.105 and 17.30.637)

pertaining to certification )

options and general )

prohibitions to surface water ) (WATER QUALITY)
quality standards and )

procedures )

TO: All Concerned Persons

1. on July 22, 1999, the Board of Environmental Review
published notice of the proposed amendment of ARM 17.30.105 and
17.30.637 pertaining to certification options and general
prohibitions to surface water quality standards and procedures
at page 1608 of the 1999 Montana Administrative Register, Issue
No. 14.

2. The Board has amended ARM 17.30.105 and 17.30.637 as
proposed.
3. No comments or testimony were received.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State September 27, 1999,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the
amendment of rules 17.30.602,
17.30.622 through 17,.30.629,
17.30.702, and 17.30.1001
pertaining to the Montana
surface water quality
standards, the nondegradation
rules, and the groundwater
pollution contreol system
rules

NOTICE OF AMENDMENT

(WATER QUALITY)

TO: All Concerned Persons

1. On March 25, 1999, the Board of Environmental Review
published notice of the proposed amendment to ARM 17.30.602,
17.30.622 through 17.30.629, 17.30.702, and 17.30.1001
pertaining to Montana surface water quality standards, the
nondegradation rules, and the groundwater pollution control
gsystem at page 477 of the 1999 Montana Administrative Register,
Issue No. 6.

2. On July 22, 1999, the Board of Environmental Review
published notice of a supplemental comment period on certain
issues at page 1617 of the 1999 Montana Administrative Register,
Issue No. 14,

3. The Board has amended ARM 17.30.602, 17.30.622 through
17.30.629, 17.30.702, and 17.30.1001 with the following changes.

17.30.602 DEFINITIONS 1In this subchapter the following
terms have the meanings indicated below and are supplemental to
the definitions given in 75-5-103, MCA:

(1) through (29) remain as proposed.

(30) The board hereby adopts and incorporates by reference
department Circular WQB-7, entitled "Montana Numeric Water
Quality Standards" (Mexeh September 1999 edition), which
establishes limits for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water. Copies of Circular
WQB-7 may be obtained from the Department of Environmental
Quality, P.O. Box 200901, Helena, Montana 59620-0901.

(31) remains as proposed.

AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.622 A-1 CLASSIFICATION STANDARDS (1) through (3)
remain as proposed.

(4) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Mareh September 1999 edition), which
establishes limits for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and
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(4) {b) and (¢) remain as proposed.

AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.623 B-1 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Marek September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(3) (b) and (c) remain as proposed.

AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.624  B-2 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Merekr September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(3) (b} and (c¢) remain as proposed.

AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.625 B-3 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Merek September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(3) (b) and (¢) remain as proposed.

AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.626 _C-1 CLASSIFICATION STANDARDS (1) and {2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Mareh September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(3) (b} and (c) remain as proposed.
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AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.627 C-2 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Mareh September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(3) (b) and (c) remain as proposed.

AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.628 I CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Maxeh September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(3) (b) and (c) remain as proposed.

AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.629 C-3 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

{3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standarda" (Mereh September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(3) (b) and (c¢) remain as proposed.

AUTH: 75-5-201 and 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.702 DEFINITIONS Unless the context clearly states
otherwise, the following definitions, in addition to those in
75-5-103, MCA, apply throughout this subchapter (Note: 75-5-103,
Mca, includes definitions for "degradation", "existing uses",
vhigh gquality waters", and "parameter."):

(1) through (23) remain as proposed.

(24) (a) The board hereby adopts and incorporates by
reference:

(i} department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Mareh September 1999 edition), which
establishes limits for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and
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(24) (a) (ii) through (b) remain as proposed.

AUTH: 75-5-301 and 75-5-303, MCA
IMP: 75-5-303, MCA

17.20.1001 DEFINITIONS For the purpose of this
subchapter, the following definitions, in addition to those in
75-5-103, MCA, will apply:

(1) through (14) remain as proposed.

(15) "WQOB-7" means department Circular WQB-7, entitled
"Montana Numeric Water Quality Standards" (Max=eh September 1999
edition), which establishes limits for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water.

AUTH: 75-5-201 and 75-5-401, MCA
IMP: 75-5-301 and 75-5-401, MCA

4. The Board received comments to both the March 25,
1999, notice of proposed amendment and the July 22, 1999, notice
of supplemental comment period. Comments and Board responses
follow:

Regponses to Comments pertaining to March 25, 1999, Notice of
Proposed Amendment :

COMMENT #1: The Toxicity Equivalency Factor (TEF) method errs
by assigning too little weight to certain variants of dioxin,
principally those with a non-planar configuration.

Since the science of determining the relative toxicity of
dioxins and furans is changing rapidly, WQB-7's dioxin listing
will need to be updated periodically in order to incorporate the
changes. The commentor encourages the Department to investigate
ways to avoid repeated rule changes to WQB-7 solely for the
purpose of updating references to EPA's documents of analytical
methods.

Another commentor suggested broadening the rule language to
include any future analytical method the EPA may adopt regarding
dioxins and furans.

RESPONSE: The Board agrees that the TEF method addresses the
toxicity of some of the many CDD/CDF congeners. The compounds
that have been assigned a TEF factor are those with supporting
information as of 1989, the date of the last method updates. The
EPA has stated that it is committed to continued research in
this area and will publish updates when appropriate. When the
EPA publishes an updated TEF methodology the Board will consider
it ag part of its normal water quality standards review process.

Section 2-4-307(3), MCA, of the Montana Administrative
Procedure Act (MAPA)} requires state agencies to follow MAPA
rulemaking procedures when adopting revisions to documents that
have previously been incorporated by reference. For this
reason, the Board cannot avoid future rulemaking procedures if
it adopts revisions to EPA's documents describing analytical
methods to measure dioxin.
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COMMENT #2: A commentor requested that the comment period be
extended because notice of the rulemaking was not received until
April 6, 1999, which was not sufficient time to adequately
prepare comments.

RESPONSE: Notice of the proposed rulemaking was mailed to those
on the Department's interested persons list March 29, 1999, and
legal notices were published in 7 newspapers with general
distribution for 3 weeks beginning March 28, 1999. At the
request of this commentor during the rule hearing, the public
comment period was extended for 1 week to April 30, 1999.

COMMENT #3: The proposed amendments to dioxin standards were
included in the notice for amending rules to clarify existing
language; the amendments should be dealt with separately and an
appropriate amount of time established for additional comment.

RESPONSE: Most of the language changes included in the notice to
amend the dioxin standard modify the date of WQB-7 to reflect
the updated version of WQB-7, which includes the new dioxin
standard. These language changes are necessary to incorporate
the proposed changes to the dioxin standards included in WQB-7
in the State's water quality standards rules.

Additional language was included clarifying the current

definition of WQB-7. This clarifying amendment proposed to
remove the modifier "other" from the phrase "and other harmful
parameters in water", and does not interfere or conflict with
the Board's proposal to amend the dioxin standard. Moreover,

nothing in MAPA prohibits an agency from proposing substantive
rule changes and proposing clarifying rule language in the same
rule notice. Finally, additional time was provided to comment
on all of the amendments being proposed.

COMMENT_#4: The standard for 2,3,7,8-TCDD is listed in WOB-7
as 0.00000013 parts per billion (ug/l). The federal standard is
0.013 parts per quadrillion (ppg) or, using the scale that WQB-7
uses, 0.000000013 ppb (pg/l). Is it the intent of the state to
uge the value listed in WQB-7 for the numeric standard?

RESPONSE: Yes, the numeric standard for dioxin listed in WQB-7
reflects a risk of 1/100,000 as required by Section
75-5-301(2) (b) (i}, MCA, of the Montana Water Quality Act. "Risk"
as used here means that lifetime exposure will result in less
than one excess case of cancer per 100,000 exposed persons. The
federal number is based on a risk of 1/1,000,000.

COMMENT _#5: Isomers of the dioxin/furan family other than
2,3,7,8-TCDD would be converted to a 2,3,7,8-TCDD form by
multiplying any analytically determined concentration for a
given isomer of dioxin or furan by its respective TEF thereby
artificially synthesizing a mass of 2,3,7,8-TCDD that does not
exist. The use of TEFs is a toxicological technique for
estimating risks associated with exposure to mixtures of
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Chlorinated Dibenzo-p-dioxins and Dibenzofurans, not for
generating fictitious mass.

RESPONSE: The most toxic of the dioxin and dioxin-like compounds
(congeners or furans) studied to date is 2,3,7,8-TCDD. Research
has established that 17 dioxin-like compounds cause toxicity
effects similar to 2,3,7,8-TCDD. The TEF is a method of
measuring the toxicity of a mixture of these dioxin-like
compounds that may be present in a sample to determine their
toxicity relative to 2,3,7,8-TCDD.

The proposed method does not "synthesize a mass" of dioxin.
Rather, the proposed method expresses the equivalent toxicity of
a mixture of dioxin-like compounds in any given sample. The
concentration or mass of these compounds existed prior to
sampling, measurement, and determination of the equivalent
toxicity.

COMMENT_ #6 : As stated in EPA's National Recommended Water
Quality Criteria, "States and Tribes should not selectively use
endpoints, species, rigsk levels or exposure parameters in
deriving criteria; this would not accurately characterize risk
and would not result in criteria protective of designated uses."
See 63 Fed. Reg. 68355 (1998).

The uge of TEFs to convert concentrations for isomers of
dioxins or dioxin-like compounds to a 2,3,7,8-TCDD mass basis is
contrary to the EPA's own guidance as stated in its Naticnal
Recommended Water Quality Criteria. See 63 Fed. Reg. 68355
(1998) .

RESPONSE: Department staff has reviewed all of the guidance
contained in EPA's National Recommended Water Quality Criteria,
and believe that the proposed use of TEFs is consistent with
that guidance. 1In addition, the TEF method for reporting dioxin
and dioxin-like compounds has been proposed by EPA for use in
the state of California, as described in Water OQuality
Standards; Establishment of Numeric Criteria for Priority Toxic
Pollutants for the State of California; Proposed Rule. See 62
Fed. Reg. 42160 (1997). The TEF method for assessing the
toxicity of a mixture of dioxin and dioxin-like compounds
represents the best guidance available from the EPA to ensure
aquatic life and human health are protected.

COMMENT $#7: The proposed use of TEFs to convert
concentrations for isomers of dioxing or furans to a
2,3,7,8-TCDD mass basis is contrary to the EPA's own guidelines.
This process is prohibited by 75-5-203, MCA, which requires that
the Board make specific findings prior to adopting standards
more restrictive than federal standards.

Uging the TEF method and maintaining the existing numeric
standard is in effect making a standard that is more stringent

than federal standards. The statement that the Board is not
proposing to adopt a more stringent measurement method than
comparable federal regulations (i.e. EPA guidance) is
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misleading. It focuses only on the method of measurement and
ignores the fact that the standard that would have to be met if
this rule is adopted is more stringent.

RESPONSE: House Bill (HB) 521 (1995), codified in the Montana
Water Quality Act at 75-5-203, MCA, requires the Board to make
certain written findings after a public hearing and public
comment prior to adopting a rule that is more stringent than a
comparable federal standard or guideline.

In addition, 75-5-309, MCA, requires the Board to make
certain written findings evaluating the environmental and public
health information in the record prior to adopting a rule that
is more stringent than corresponding draft or final federal
regulations, guidelines, or criteria.

The proposed action would incorporate by reference
revisions to Montana's numeric water quality standards listed in
Department Circular WQB-7 (November 1998 edition), regarding
dioxin. The numeric standard for dioxin in the current edition
of WQB-7 refers to 2,3,7,8-Tetrachlorodibenzo-p-Dioxin
(2,3,7,8-TCDD) . The proposed amendment addresses other
dioxin-like compounds, referred to as congeners that are often
found with 2,3,7,8-TCDD. Like 2,3,7,8-TCDD, these congeners
have carcinogenic characteristics and, in some instances,
dominate the mixture. The proposed amendment addresses the
additive effects of the congeners associated with 2,3,7,8-TCDD
by adopting the U.S. Environmental Protection Agency's (EPA)
method of measuring dioxin. This method is given in "Interim
Procedures for Estimating Risks Associated with Exposures to
Mixtures of Chlorinated Dibenzo-p-dioxin and -Dibenzofurans
(CDDs and CDFs) and 1989 Update", EPA/62%/3-89/016, March 1989.

Although the current numeric standard would not be changed,
the standard would now apply to 17 dioxin and dioxin-like
compounds present in a mixture by wusing the “Toxicity
Equivalence Factors" and process given in the EPA publication.
EPA has promulgated rules for states, which require the methods
uged in its 1989 publication when applying the criteria for
dioxin. See 62 Fed. Reg. 42160, at 42179 (Aug. S, 1997) and 40
CFR Part 132, App. F (1998). The Board is not proposing to
adopt a more stringent measurement method than specified in
EPA's 1989 publication. Since the proposed rules are not more
stringent than comparable federal regulations or guidelines, no
written findings are required under 75-5-203, MCA, and 75-5-309,
MCA.

COMMENT_#8: No two isomers of dioxin behave exactly the same
and no two can meaningfully be reconstituted into a 2,3,7,8-TCDD
form due to the inherent differences in each isomer's
characteristics.

RESPONSE: The TEF method compares the dioxin-like toxicity of 17
dioxin and dioxin-like compounds to 2,3,7,8-TCDD and expresses
the equivalent toxicity of the mixture, These dioxin and
dioxin-like compounds are chemically different from each other,
but cause similar biological responses. The TEF method measures
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these similar toxic effects and cancer-causing responses.

COMMENT #9: There is no evidence that 2,3,7,8-TCDD converts
or breaks down into other dioxin-like compounds in the
environment. There are many instances of elements or compounds
that break down in nature into other alements or compounds, but
the resulting "daughters" of this process do not exhibit the
same characteristics as the parent compound.

RESPONSE: Dioxin can be broken down by sunlight into other
compounds (EPA/600/6-88/05CA, June 1994). In some cases
compounds with many chlorine atoms attached may be transformed
into simpler compounds with fewer chlorine atoms attached.
However, most dioxin and dioxin-like compounds are very
persistent in the environment. In most instances of
environmental contamination by dioxin, dioxin-like compounds are
found with 2,3,7,8-TCDD. The rationale for using the TEF method
ig to account for the additive effects of these compounds that
are known to have toxic effects similar to 2,3,7,8-TCDD. An
explanation of the TEF method of measuring these toxic effects
ig described in response to Comment #5 and #7.

COMMENT #10: Using the TEF method resulta in a standard that
is broader in scope than the current dioxin standard listed in
WQB-7, which has been adopted for 2,3,7,8-TCDD. The TEF method
accounts for compounds that are pnot 2,3,7,8-TCDD and adds them
together for an evaluation against the existing numeric
criteria. This method results in broadening the existing
standard, which is prohibited by 75-5-203, MCA.

For example, it would be possible for a full suite analysis
of dioxin/furans to yield all non-detection limits. However, by
applying the TEF method using the standard convention of 1/2 of
the detection limit for non-detectable parameters, it would also
be possible to exceed the numeric standard for dioxin without
any evidence that dioxins or furans existed in the sample. This
process is specifically prohibited by 75-5-203, MCA.

RESPONSE: Although the proposed TEF method broadens the range of
dioxin and dioxin-like compounds that are measured for
compliance with the numeric standard for dioxin listed in WQOB-7,
the proposed method is consistent with federal guidelines. See
Regponse to Comment #7. Therefore, the provisions of 75-5-203,
MCA, do not require the Board to make specific findings prior to
adopting the TEF method.

In regard to the issue of detection limits, federal law
requires that states adopt water quality standards based on the
effect of a substance, not on its measurability. For dioxins
and dioxin-like compounds, it is the effect of these substances,
whether detectable or not, that may cause harm to human health
or the environment. The TEF method is intended to protect
humane and the environment from these harmful effects. Moreover,
there are other numeric standards for carcinogens listed in
WQB-7 that are below routine detection limits.

19-10/7/99 Montana Administrative Register



-2265-

COMMENT $#11: Has the Department conducted its own research to
support or justify the proposed revisione to the standard for
2,3,7,8-TCDD?

RESPONSE: The Department has not conducted its own research of
dioxin. The Department has relied upon EPA to conduct the
research and provide guidance to the states on dioxin toxicity.
The Department does have many years of experience with the types
of dioxin and dioxin-like compounds released to the environment.
This experience indicates that the TEF approach is appropriate
for the regulation of these releases.

COMMENT #12: We question why the state of Montana is
proceeding with this change without further consideration of the
science and potential ramifications to incorporating this
approach into the state's surface water quality standards.

The need to impose a new and more stringent statewide
requirement, which may result in unnecessary and costly
expenditures primarily at the request of Missoula County, is
questioned.

RESPONSE: During the November 1998 Board hearing additicnal
testimony was received that supported comments received during
the August 1998 hearing that the water quality standard for
dioxin should utilize the TEF method. A motion was heard and
passed that directed the Department to proceed with rulemaking
in regards to incorporating the TEF method into WQB-7. The
Board believes that the method for measuring 2,3,7,8-TCDD and
its congeners adopted by these amendments is scientifically
warranted and will further the protection of the public. See
the Response to Comment #11 above.

COMMENT #13: It ig doubt ful that this mathematical
manipulation of analytical results for the sole purpose of
generating an artificially derived mass of 2,3,7,8-TCDD would be
legally defensible.

RESPONSE: The purpose of the TEF method is to measure the
toxicity of a mixture of dioxin and dioxin-like compounds, not
to create or generate an artificial mass of 2,3,7,8-TCCD. The
method has been adopted by EPA for the Great Lakes Basin (40 CFR
Part 132, App. F (1998)) and is recommended for adoption by EPA
in the California Toxics Rule (62 Fed. Reyg. 42160 (1997)). Since
EPA continues to rely on the TEF method when promulgating water
quality standards for other states, the Board believes the use
of the TEF method in Montana is defensible.

COMMENT _#14: It is not true that "dioxins" are among the most
powerful human carcinogens known. EPA has classified dioxin as
a "B2" (probable human) carcinogen not an “A" (human)

carcinogen.

RESPONSE: The EPA includes dioxin on its priority pollutant list
and in EPA/625/-89/016, Part II, pg. 3, states that the "EPA
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classifies 2,3,7,8-TCDD as a 'B2' carcinogen with a potency of
1.6x1075 (mg/kg-d) "-1, by far the most potent carcinogen yet

evaluated by the Agency (US EPA, 1985). The chemical is also
the most potent reproductive toxin yet evaluated by the Agency,
with a Reference Dose (RED) of 1pg/kg-d (US EPA, 1985)." These

statements of EPA suggest that dioxin is a dangerous compound
desgpite the fact that life-long effects on humans have not been
conclusively established. In view of the uncertainty of its
toxic effects on humans, the Board is proposing the adoption of
the TEF method of measuring dioxin to ensure the protection of
human health.

15: Montana's proposal to rely on EPA's "interim”
technical support documents is of particular concern, because
that document represents theoretical paradigms instead of
accurate science, Montana is required to comply with § 304 of
the Clean Water Act, which requires states to publish "criteria
for water quality accurately reflecting the latest scientific
knowledge on the kind and extent of all identifiable effects on
health and welfare". Yet the technical support document being
adopted by Montana states that "the method proposed may lack the
scientific validity" and that the "procedure is not based on a
thoroughly established scientific foundation." The Scientific
Advisory Board that reviewed the document cautioned that the
interim TEF method should be reserved for special situations
where the extrapolations are consistent with existing animal
data.

RESPONSE: Degpite the acknowledged limitations of the method,
EPA believes that the TEF approach is a reasonable method to
address dioxins. The technical support document cited by the
commentor states that: "These continuing elements of
uncertainty in the TEF approach highlight the need to treat the
approach as "interim", that is, one that needs to be further
buttressed by experimental data and eventually replaced with a
more direct biological assay. In spite of their acknowledged
limitations, all of the groups listed above have endorsed the
TEF approach as a feasible procedure for addressing a difficult
environmental health problem at this time." (EPA/625/3-89/016,
Part 11, pg. 8). The TEF method is being proposed by EPA for
use in the "California Toxics Rule" and has been adopted by EPA
for use in the Great Lakes Basin (40 CFR 132). Thus the Board
believes that the TEF method is valid and proper for measuring
dioxin.

COMMENT #16: Even if there are valid animal studies, the
assumption of toxicity equivalence is based on a number of
questionable assumptions and scientific inconsistencies. The

potential for differential bicavailability and metabolism for
various dioxin compounds in fish is an enormous issue with
regpect to measuring compliance with a water quality based
effluent limit developed to meet such a requirement. How will
Montana regulate the discharge of a mix of substances when a
very different mix ultimately shows up in fish, bearing little
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resemblance to the relative proportions of the congeners that
were regulated in effluent?

RESPONSE: This comment assumes that humans are exposed to
dioxins primarily from the ingestion of fish. There are,
however, other routes of exposure to dioxin that may affect
human health. Dioxin may appear in ground or surface water that
are potential sources for drinking water. Montana's water
quality standards generally protect all waters for drinking
supply purposes. Therefore, regardless of the biocavailability
of dioxins through fish consumption, the Board believes that the
TEF method of measuring dioxin is a valid approach.

COMMENT #17: Most of the human exposure and risk to PCDDs and
PCDFs is from the ingestion of fish. The USEPA methodology
c¢ited in the notice only addresses "dose" (e.g., the congeners
that are actually absorbed), not "exposure". What is ignored is
(1) Dbicaccumulation in fish, the tissue of which will
"selectively" accumulate only congeners that are "bioavailable",
and (2) the metabolism and excretion of congeners by those fish.
In other words, the state of Montana may end up regulating
dioxin/furan congeners in an effluent that may have little
propensity to accumulate in fish, and ultimately, pose a risk to
humans. Should Montana pursue this methodology to derive water
quality standards for PCDDs/PCDFs, the method should be limited
to the 2,3,7,8-substituted congeners and, of those, only
congeners that (1) have adequate, scientifically valid animal
studies, and (2) are known to accumulate in edible fish and/or
wildlife.

RESPONSE: This comment assumes that humans are exposed to
dioxins primarily from the ingestion of £ish. There are,
however, other routes of exposure to dioxin that may affect
human health. See Response to Comment #16.

In addition, research indicates that all of the
2,3,7,8-substituted congeners are selectively absorbed and
retained in fish, humans, and other mammals even when the
concentration of CDDs/CDFs are relatively low. Of the 210 known
congeners, only 17 of these, which are referred to as the
2,3,7,8-substituted congeners, are given a TEF value greater
than zero and are used to obtain the total equivalent toxicity.
For these reasons, the Board does not agree that the use of
these "substituted congeners" should be limited as the commentor
suggests.

COMMEN 18: The commentor requests the Board conduct a review
to determine if the proposed method can in fact detect dioxin
compounds at the proposed concentration, or in all types of
ground water or other potential sample sources.

commercial analytical laboratories that analyze ground or
surface water samples cannot meet the proposed standard where
matrix interference prevents low level detection. Dioxin levels
can be detected in clean drinking water at low concentrations.

The proposed amendment would result in a standard that
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cannot be achieved by the cleanest waters. Available analytical
methods cannot measure dioxin/furan concentrations, as
calculated using the toxicity equivalence factors, as low as the
numerical human health standards for surface water and ground
water. The methods of measuring and calculating dioxin/furan
concentrations for compliance purposes, along with the method of
establighing the compliance limit, are complex and interrelated.
The overall approach must be protective of human health and the
environment, yet be scientifically defensible and achievable.
The TEF method of calculating dioxin/furan concentrations, in
conjunction with the numerical human health standards previously
adopted will result in a standard that cannot be achieved in
even the cleanest water.

RESPONSE: EPA requires that states adopt water gquality standards
based on the effect of a substance, not on its measurability.
For dioxins and dioxin-like compounds, it is the effect of these
substances, whether detectable or not, that may cauge harm to
human health or the environment. The TEF method of measuring
dioxin and dioxin-like compounds is designed to protect humans
from the toxic effect of these compounds.

COMMENT _#19: One commentor questions the cost and need for a
statewide rule that is primarily meant to deal currently with
one area.

RESPONSE: The Board does not agree that the proposed rule is
intended to address only one area of the state. Dioxin and
dioxin-like compounds can potentially be a threat in many areas
of the state, if they are released into surface or ground water.
Montana's surface water gquality standards are intended to
protect all waters of the state "by protecting, maintaining, and
improving the quality and potability of water for public water
supplies, wildlife, fish and aquatic life, agriculture, industry
recreation and other beneficial uses". See ARM 17.30.601. The
Board believes the rule and circular changes support the stated
policy set forth in Montana's water guality standards and that
the amendments are necessary to do so.

Regponges to Comments Pertaining to July 22, 1999, Notice of
Supplemental Comment Period:

In the Notice of Supplemental Comment Period, the Board
identified 10 issues on which it requested additional

information from the Department. 1In addition, the public was
invited to comment on those issues, and any other issueg
pertinent to this rulemaking. The issues identified by the

Board are set forth below. The Board received comments from one
member of the public and the Department. Comments received from
the public are summarized below after each issue. Responses to
both the Board's issue and the public's comment follow each
igsue/comment .

ISSUE (a): Would the use of the toxicity equivalancy factor
(TEF) method be appropriate given that sgome dioxin/furan
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congeners that do not have TEF values apparently impact
important genetic processg?

COMMENT #20: It would be inappropriate to selectively pick
those isomers with established TEFs to include in the synthesis
of a 2,3,7,8-TCDD mass, for the express purpose of comparing
against the numeric standard for 2,3,7,8-TCDD. The concept of
mathematically converting different isomers of dioxins or furans
into another form (i.e. 2,3,7,8-TCDD) is at best ignoring
fundamental scientific principles, and at worst totally bogus.
In reviewing the basis for this type of approach, this
methodology would succeed in setting the stage for creating
situations of contamination at a level that does not exist. The
ramifications could be potentially costly to any entity
involved, without any direct analytical evidence of a problem.

RESPONSE: The TEF is a universally accepted way to estimate the
toxicity of the group of complex chlorinated dibenzo-p-dioxing
(cpDs) and chlorinated dibenzofurans (CDFs) compounds often
referred to as congeners. This method is used by the USEPA, the
Agency for Toxic Substances and Disease Registry (ATSDR), the
World Health Organization (WHO), the international scientific
community, and other states and countries in evaluating risks
associated with these compounds and setting cleanup levels for
them. We are not aware of any agency that does not use this
method for these purposes.

These compounds typically occur in complex mixtures of
several CDDs and CDFs with various structures. The most widely
studied of these compounds is 2,3,7,8-tetrachlorodibenzo-p-
dioxin (TCDD). This compound, often called simply dioxin,
represents the reference compound for this class of compounds
because none of the other congeners have been shown to be more
toxic than it is.

The TEF method assigns nonzero toxicity equivalence factors
(TEFs) to all CDDs and CDFs with chlorine molecules attached or
gubstituted in the 2,3,7, and 8 carbon molecule positions. The
TEF for each congener is based on its potency relative to that
of TCDD. CDDs and CDPFs with c¢hlorine molecules in these
positions exhibit different effects on biological organisms than
those with other structures. Because of these effects, the CDDs
and CDFs with the 2,3,7,8 structure have been shown to be more
toxic than those with other structures. In fact, these are the
congeners that have been shown to cause cancer. Thus, the non-
2,3,7,8 congeners require higher doses than the 2,3,7,8
congeners to produce toxic, non-carcinogenic effects. In
addition, the congeners without the 2,3,7,8 structure are
generally not present in media without those with the 2,3,7,8
structure. Therefore, TEF concentrations that are based on
protective levels of the 2,3,7,8 congeners are also protective
for the other congeners.

Recent evaluations by the WHO support the use of the TEF
method. These evaluations have resgulted in some recommended,
slight modifications to the 1989 TEF method (increasing the
pentaCDD TEF from 0.5 to 1 and decreasing the octaCDD and

Montana Administrative Register 19-10/7/99



-2270-

octaCDF TEFs from 0.001 to 0.0001). However, the WHO has not
recommended setting TEFs for any new CDDs or CDFs. The WHO has
recommended TEFs for some polychlorinated biphenyls (PCBs);
however, the Department is not proposing these at this time.

When the EPA and world health organizations adopt improved
TEFs for these other dioxin-like compounds the Board can
consider the changes and adopt the changes when they occur. The
basic principle of the method is sound and flexible to adjust to
new findings.

ISSUE (b): Section 75-5-203, MCA, provides that the Board
may not adopt a rule that is more stringent than comparable
federal regulatjons or guidelines unless the Board makes certain
findings. Are there federal regulations or guidelines that are
comparable to the proposed dioxin standards? If so, are the
proposed standards more stringent than the federal regulations
or guidelines?

COMMENT $#21: To my knowledge, there are ho existing Federal
regulations or guidelines that support this methodology. The
EPA may be a proponent for this approach, but T question why the
EPA has not pursued development of individual standards for each
isomer, However, as stated in wy earlier comments, the
Department's conclusion that the Board would not be adopting a
more stringent measurement is very misleading since it focuses
only on the method of measurement and does not acknowledge that
the standard that would have to be met if this rule is adopted
would be more stringent than at the present time.

RESPONSE: Although the proposed TEF method broadens the range of
dioxin and dioxin-like compounds that are measured for
compliance with the numeric standard for dioxin listed in WQRB-7,
the proposed method is not more stringent than federal
guidelines. See Response to Comment #7. Therefore, the
provisions of 75-5-203, MCA, do not require the Board to make
specific findings prior to adopting the TEF method.

Again, the use of the TEF is a universally accepted way to
estimate the toxicity of the group of complex c¢hlorinated
dibenzo-p-dioxins (CDDs) and chlorinated dibenzofurans (CDFs)
compounds often referred to as congeners. This method is used
by the USEPA, the Agency for Toxic Substances and Disease
Registry, the World Health Organization (WHO), the international
scientific community, and other states and countries in
evaluating risks associated with these compounds and setting
cleanup levels for them. We are not aware of any agency that
does not uge this method for these purposes.

ISSUE (¢): Does 2,3,7,8-TCDD break down into other harmful
dioxin/furans?
COMMENT #22: Where is the evidence that 2,3,7,8-TCDD decays

into other forms of dioxin? The Department should cite the
references that support this contention.
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RESPONSE: Please see the responses to Comments #7 and #9 of the
original comment period. As stated previously, CDDs and CDFs
occur as mixtures of harmful congeners. The TEF method provides
a means for evaluating the potential for harmful effects from
exposure to these congeners. Despite a growing body of
literature from laboratory, field, and monitoring studies
examining the environmental fate and distribution of CDDs and
CDFsa, the fate of these environmentally ubiquitous compounds is
not yet fully understood. However, the available evidence
indicates that CDDs and CDFs, particularly the tetra- and higher
chlorinated congeners, are extremely stable compounds under most
environmental conditions, with environmental persistence
measured in decades. The only environmentally significant
transformation process for these congeners is believed to be
photodegradation or photolysis of chemicals not bound to
particles. The congeners have not been shown to break down into
more harmful compounds, but rather what breakdown does occur
reduces the concentrations of these hazardous compounds.

ISSUE _(d): In some instances many of the dioxin/furan
congeners in a sample are reported as "not detected". What

value should be used for calculating a TEF in these cases?

COMMENT $#23: TEFs are toxicity factors that have been
determined via toxicological studies and are not recalculated
from a c¢oncentration. In other words, TEFg are constants.
Whenever "nondetects" are reported in an analysis, the
nondetects should not be used in determining or calculating a
masg or concentration of another congener. 1f it isn't there,
it isn't there.

The Missoula City-County Health Department suggested use of
one-half the detection for wastewater samples but not for
relatively clean samples such as drinking water.

RESPONSE: The numeric value substituted for a '"nondetect"
depends on several things, including the number of samples
collected and the degree of statistical confidence desired.
Thus, this value must be determined on a case-by-case basis
uging statistical methods. The Department has appointed an
internal task force that is developing c¢riteria to deal with
nondetect values.

ISSUE (e): Is the TEF method in conjunction with the dioxin
standard and the common practice of using one half of the
"detection limit" for analyses that are reported as less than
values sensitive enough to determine compliance with permit
limits and water quality standards in even the cleanest waters
of the state.

COMMENT #24: The proposed method is overly sensitive to
determining compliance with limits and/or water quality
standardg. By its proposed methodology, the Department would be
creating something from nothing if nondetects were given an
absolute value for purposes of calculating a mass of 2,3,7,8-
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TCDD.

RESPONSE: The proposed TEF method for assessing the risk
associated CDDs and CDFs is 8sensitive enough to permit
compliance using the method described in Response to Comment #23
for nondetects. As indicated in the response to that comment,
the Department does not always use one-half the detection limit
for samples that are less than the detection limit. Rather, the
Department assigns the value on a case-by-case basis in
accordance with accepted statistical methods. These methods are
designed to avoid creating false positive readings.

ISSUE (f): The department has referenced an EPA document
published in March 1989 for the calculation of the dioxin TEF.
That document is now 10 years old. Is it appropriate to use a
10 year-old document as the basis for the dioxin water quality
standard?

COMMENT #25: It does not make sense to use a dated interim
guidance document to establish present day standards, The
science has progressed and more recent information should be
reviewed prior to amending the rules. Why is there such a rush
to adopt such a questionable rule? Further research should be
made available to the Beoard before any action is taken.

RESPONSE: The 1989 document is the most up-to-date comprehensive
document available. The EPA is continuing to review worldwide
information about CDDs and CDFs to update its risk assessment
procedures and develop water quality standards to protect human
health and the environment. Two external review draft reports
include Health Agsessment Document for 2,3,7,8-
Tetrachlorodibenzo-p-dioxin (TCDD) and Related Compounds, Volume
IIT of III EPA/600/BP-92/001c, August 1994, and ESTIMATING
EXPOSURE TO DIOXIN-LIKE COMPOUNDS VOLUME I: Executive Summary
External Review Draft EPA/600/6-88/005Ca June 1994. Both
documents cite the 1989 source document as the most up-to-date
and only recommended procedure for assessing the risk of cancer
from these compounds.

ISSUE (g): The TEF method for calculating the health risk
associated with dioxins and furans considers 17 cogeners. Are

any of the many other dioxin/furan compounds harmful to human
health?

COMMENT #26: No public comment was received on this issue.

RESPONSE: Some of the data and findings of the international
community researching dioxin-like compounds have found toxic and
carcinogenic properties for additional congeners. The EPA has
not adopted or revised the I-TEF values established in 1989.

ISSUE_(h) : The TEF method proposed by the Board relies on
animal and laboratory studies of cellular and hormone response
to dioxin and furan compounds rather than on direct
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relationships of these compounds to human health risk. 1Is this
approach appropriate?

COMMENT #27: No public comment was received on this issue.

RESPONSE: Nearly all the data on toxicity of any compound is a
result of animal and laboratory studies of cellular and hormone
response. Human data exists only for very few compounds like
benzene and benzo(a)pyrene. The only reasonable way to study
the effect chemicals have on human or animal populations is by
using controlled experiments on cell and tissue cultures
followed by experiments on laboratory animals. This data is
then modified for application to humans. This is the standard
approach toxicologists use for evaluating the toxicity of all
compounds. The effects of chemicals on human populations may be
asgessed through environmental monitoring and direct or indirect
measurement and comparison of impacted and unimpacted (sometjimes
a gradation of impact) population health data. However, this
information is difficult to interpret because it is not from a
controlled experiment. Toxicologists mwust rely on controlled
experiments for reliable data.

ISQUE (i) : Commentors have stated that the rule amendments
were proposed because of ground water contamination from the
Missoula White Pine and Sash facility. Is the potential for

dioxin contamination at other locations great enough to justify
adoption of the proposed dioxin standards?

COMMENT $#28: The Board should not adopt statewide standards
based upon isolated incidents. It is more appropriate to deal
with specific gites based on evaluation of the site conditions
and circumstances similar to how superfund sites are handled. In
other words, on a "case-by-case" basis.

RESPONSE: A number of sites have known or potential dioxin
contamination. These sites include Kalispell Pole and Timber,
Pine Tree Timber, S&W Sawmill, Berg Post and Pole, Davis Post
Yard, Granite Timber, Creston Post and Pole, Real Log Homes,
Wilsall PCB (closed), Joliet Weed Control District (closed),
Flathead Post and Pole, Mercer Post Plant, Blackfeet Post and
Pole, Beaver Wood Products, Larry's Post and Treating Co., J&N
post and Pole, Central Post and Treating, Alice Creek Post and
Pole, Strongs Post Yard, Bass Creek Post and Pole, Marble Creek
Post Yard, Muster's Post Yard, Kenison Pole Plant, Townsend Post
and Pole, Railroad Tie Treating Yard, and Stone Container. Also,
other active facilities that use pentachlorophenol may have
dioxin contamination.

ISSUE (j): The rule amendments incorporate a 1989 EPA
document entitled "Interim Procedures for Estimating Risks
Associated with Exposures to Mixtures of Chlorinated Dibenzo-p-
Dioxins and -Dibenzofurans (CDDs and CDFs) and 1989 Update", Is
it appropriate to base a rule on an interim procedure document?
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COMMENT $#29: The term "interim" suggests that the information
ig not complete, there is an uncertainty to the process, and
that additional efforts are warranted before a rule or standard
is fipalized. With this in mind, it is inadvisable to adopt the
final rules as currently proposed.

RESPONSE: EPA is sometimes reluctant to designate guidance as
final. However, this guidance has been widely used for nearly
10 years and no other guidance is available. Please see
Response to Comment #25 above.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State September 27, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 17.30.602, 17.30.622 )

through 17.30.629, 17.30.702, )

and 17.30.1001 pertaining to )

trigger values ) (WATER QUALITY)
TO: All Concerned Pergons

1. on July 22, 1999, the Board of Environmental Review
published notice of the proposed amendment of ARM 17.30.602,
17.30.622 through 17.30.629, 17.30.702, and 17.30.1001
pertaining to trigger values at page 1603 of the 1999 Montana
Administrative Register, Issue No. 14.

2. The Board has amended ARM 17.30.602, 17.30.622 through
17.30.629, 17.30.702, and 17.30.1001 with the following changes.

17.30.602 DEFINITIONS In this subchapter the following
terms have the meanings indicated below and are supplemental to
the definitions given in 75-5-103, MCA:

(1) through (29) remain as proposed.

(30) The board hereby adopts and incorporates by reference
department Circular WQB-7, entitled "Montana Numeric Water

Quality Standards" (durne September 1999 edition), which
establishes limits for toxic¢, carcinogenic, bioconcentrating,
nutrient, and ether harmful parameters in water. Copies of

Circular WQB-7 may be obtained from the Department of
Environmental Quality, PO Box 200901, Helena, MT 59620-0901.
(31) remains as proposed.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.622 A-1 CLASSIFICATION STANDARDS (1) through (3)
remain as proposed.

(4) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Jume September 1999 edition), which
establishes limits for toxie, carcinogenic, bioconcentrating,
nutrient, and ether harmful parameters in water; and

(b) and (c¢) remain as proposed.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.623 B-1 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
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Water Quality Standards" (deme September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(b} and (c) remain as proposed.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.624 B-2 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Jure September 1999 edition), which
establishes standards for toxic, carcinogenie¢, bioconcentrating,
nutrient, and harmful parameters in water; and

(b) and (¢) remain as proposed.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.625 B-3 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

{(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Jume September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(b) and (c) remain as proposed.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.626 C-1 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

{a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Jume September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(b) and (c) remain as proposed.

AUTH: 75-5-201, 75-5-301, MCa
IMP: 75-5-301, MCA

17.30.627 C-2 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Jume September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
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nutrient, and harmful parameters in water; and
(b) and (c¢) remain as proposed.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.628 I CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Jure September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(b) and (c) remain as proposed.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.629 C-3 CLASSIFICATION STANDARDS (1) and (2) remain
as proposed.

(3) The board hereby adopts and incorporates by reference
the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (duwme September 1999 edition), which
establishes standards for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(b) and (¢) remain as proposed.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.702 DEFINITIONS Unless the context clearly states
otherwise, the following definitions, in addition to those in
75-5-103, MCA, apply throughout this subchapter (Note: 75-5-103,
MCA, includes definitions for "degradation", "existing uses",
"high quality waters", and "parameter."):

(1) through (23) remain as proposed.

(24) (a) The board hereby adopts and incorporates hy
reference:

(1) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Jume September 1999 edition), which
establishes limits for toxic, carcinogenic, bioconcentrating,
nutrient, and harmful parameters in water; and

(ii) through (24) (b) remain as proposed.

AUTH: 75-%-301, 75-5-303, MCA
IMP: 75-5-303, MCA

17.30.1001 DEFINITIONS For the purpose of this
subchapter, the following definitions, in addition to those in
75-5-103, MCA, will apply:

(1) through (14) remain as proposed.

(15) "WOB-7" means department Circular WQB-7, entitled
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"Montana Numeric Water Quality Standards" (dJume September 1999
edition), which establishes limits for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water.

AUTH: 75-5-201, 75-5-401, MCA
IMP: 75-5-301, 75-5-401, MCA

3. No comments or testimony were received,
BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbhase
JOE GERBASE, Chairperson

Reviewed by:

John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State September 27, 1999.
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 17.58.101, 17.58.201, )
17.58.301, 17.58.302, 17.58.311, )
17.58.312, 17.58.313, 17.%8.323, )
17.58.325, 17.58.326, 17.58,331, )
17.58.332, 17.58,333, 17.58.334, )
17.58.335, 17.58.336, 17.58.337, )
17.58.339, 17.58.340, 17.58.341, )
17.58.342, and 17.58.343; and the )
repeal of 17.58.338 pertaining to
procedures and criteria for )
compensation of petroleum tank )
remedial costs ) (PETROLEUM BOARD)
TO: All Concerned Persons

1. Oon July 1, 1999, the Petroleum Tank Release
Compensation Board published notice of public hearing on the
proposed amendments and repeal outlined above at page 1475 of
the 1999 Montana Administrative Register, Issue No. 13.

2. The Board has amended ARM 17.58.201, 17.58.301,
17.58.302, 17.58.311, 17.58.313, 17.58.323, 17.58.325,
17.58.326, 17.58.331 through 17.58.337, and 17.58.339 through
17.58.341 as proposed.

3. The Board has repealed ARM 17.58.338 as proposed.

4. The Board has amended ARM 17.58.101, 17.58.312,
17.58.342, and 17.58.343 with the following changes:

17.58.101 ORGANIZATION AND DUTIES OF BOARD (1) and (2)
remain as proposed.

(3} The functions of the board are to provide a financial
assurance mechanism, and to reimburse the owners or operators of
eligible tanks for their expenditures in cleaning up releases
and compensating third parties who live or own property near the
tanks for bodily injury or property damage they may have
gugtained as a result of the releases.

(4) remains as proposed.

AUTH: 2-4-201, MCA
IMP: 2-4-201, MCA

17.58.312 ELIGIBILTY REQUIREMENTS (1) and (2) remain as
proposed.

(3) An owner or operator of a petr¥eleum—sterase farm or
residential tank listed below that was installed on or before
April 27, 1995, is not eligible for reimbursement of otherwise
eligible costs incurred after that date, unless the tank was
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voluntarily removed on or before December 31, 1995:
{a) through (c¢) remain as proposed,.

AUTH: 75-11-318, MCA
IMP: 75-11-308, MCA

17.58.342 OTHER CHARGES ALLOWED OR DISALLOWED
(1) through (3) remain as proposed.
(4) The presumptions made in (1) and (2) may be overcome

eetion—plan if specific circumstances warrant.
AUTH: 75-11-318, MCA
IMP: 75-11-318, MCA

17.58.343 REVIEW AND DETERMINATION OF THIRD PARTY DAMAGE
CoSTS (1) All claims for reimbursement of third party damages
must be filed with the board. Upon receipt of the claim, the
board shall determine if the claim is complete. The board shall
advise the owner or operator of any incompleteness or deficiency
which appears on the claim. The final review may be suspended
pending the submission of additional information by the owner or
operator,

(2) through (6) remain as proposed.

AUTH: 75-11-318, MCA
IMP: 75-11-309, MCA

5. The Board received the following comments; Board
responses follow:

COMMENT #1: A proposed amendment to ARM 17.58.101(3) would
require the Board to develop mechanisms and procedures to ensure
that corrective action plans are reviewed to determine that
associated costs are reasonable and necessary. This language is
unnecessary, since these mechanisms are contained in the rules.

RESPONSE: The proposed language was intended to replace a
repealed rule that delineated the responsibilities of the
Department and Board regarding review of corrective action
plans. See ARM 17.58.338, proposed for repeal because of the
1999 staff reorganization. However, the Board agrees that the
proposed amendment duplicates statutory language. See Section
75-11-318(5) (c), MCA. Accordingly, the proposed amendment is
deleted.

COMMENT #2: A proposed amendment to ARM 17.58.312(3) strikes
the term "farm or residential ¢tank" and replaces it with
"petroleum storage tank". These two terms are not equivalent.
The statute excludes certain farm and residential tanks from the
definition of petroleum storage tanks. Sections 75-11-503(7)
and 75-11-302(22), MCA.
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RESPONSE: The proposed language is confusing, and the original
language will be reinstated in response to the comment.

COMMENT #3: A proposed amendment to the definition of "tank"
in ARM 17.58.311(20) would delete the reference to petroleum
storage tanks as defined by statute, This broadens the

definition so that it now includes farm and residential tanks,
some of which are excluded by statute.

RESPONSE: Because the term "tank" is used in both the statute
and the rules, the Board believes that a definition of "tank" is
needed that refers only to the physical properties of tanks. The
eligibility of releages from different categories of tanks is a
matter that is addressed adequately in the statute and rules.
Exclusions for certain farm and residential tanks are not
affected by the amendment to this definition.

COMMENT 4 : A proposed amendment to ARM 17.58.313 replaces
the term "leaking tank" with "leaking petroleum storage tank".
The term "leaking tank" should instead be replaced with
"release", since under the statute "releases" are reviewed for
eligibility, not leaking tanks.

RESPONSE: The Board agrees that a change from "leaking tank" to
"release" would better reflect the terminology of the statute.
However, this change is outside the scope of the proposed
amendment. The public notice of the proposed amendments showed
that the term "leaking tank" would be modified, but did not
propose to replace the term with "release", The Board believes
that the use of "release", in the narrow circumstances of this
rule amendment, probably would not significantly alter the
effect of the rule. However, the public should be allowed to
comment on the change. Accordingly, the Board will defer action
on this comment to a later rulemaking.

COMMENT #5: ARM 17.58.323(s) contains a delegation to staff
of the Board's authority to determine eligibility for
reimbursement of claims. This delegation is not authorized by
statute, and may be unconstitutional. A procedure could perhaps
be set up whereby the Board staff makes a decision concerning
eligibility and the Board ratifies this decision,

RESPONSE: This comment raises a matter that is beyond the scope
of the current amendments, which propose only to replace the
term "executive director" with "board staff". The proposed
amendment is necessary because the executive director position
has been eliminated in the staff reorganization that was
conducted pursuant to recent legislation.

On the question of delegation authority, the Board believes
that delegation of initial eligibility determinations to Board
staff is consistent with the constitution and applicable
statutes, because the Board retainsg final authority to determine
eligibility. It should also be noted that the scope of staff
discretion to determine eligibility is limited, since there are
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detailed eligibility guidelines contained in the statutes and
rules. Also, as a practical matter, delegation is essential
because the Board meets only periodically. Failure to delegate
would cause unreasonable delay in processing of claims.

The Board is currently developing written guidance for
staff regarding procedures for carrying out certain Kkey
delegated tasks. For eligibility decisions, these procedures
include ratification by the Board. When the written guidance is
final, the rules may be amended to refer to the specific
procedures that the staff must follow. In the interim, however,
no changes to the rule beyond those proposed will be made.

COMMENT #6: The comment about delegation authority is also
made with respect to ARM 17.58.336, which authorizes Board staff
to process and reimburse claims. Ratification by the Board

would avoid the improper delegation issue.

RESPONSE: This comment also goes beyond the scope of the current
amendments, which propose minor changes to staff c¢laims
processing procedures. ARM 17.58.336(3), which is the section
of the rule that delegates claims reimbursement authority to
staff, is not being amended at all in this rulemaking.

The Board believes that interim reimbursements by staff are
necessary and proper, because the interim reimbursements are
subject to final approval by the Board. As noted in the prior
Response, the Board is developing specific guidance for staff
regarding delegated functions. When this guidance is final, ARM
17.58.336 may be further amended to reflect the specific
procedures.

COMMENT #7: In the proposed new subsection ARM 17.58.342(4),
the reference to subsection (1) should be eliminated. Also, the
language of the existing subsection (3) should be compared to
the definitions of ‘"reasonably, necessarily, and actually
incurred" to avoid conflicts.

RESPONSE: ARM 17.58,342(1) 1lists types of charges that are
presumed eligible for reimbursement. ARM 17.58.342(2) lists
types of charges that are presumed not to be eligible. As the
term "presume" implies, the Board can reach a different result
if specific circumstances warrant. The proposed new subsection
ARM 17.58.342(4) clarifies that the presumptions in (1) and (2)
may be overcome by specific evidence.

The commentor is correct that the proposed amendment
misstates the evidence required to rebut the presumption in (1),
The amendment has been revised to state that the presumption in
(1) wmay be overcome by evidence that the costs were not
actually, necessarily, and reasonably incurred in furtherance of
an approved corrective action plan.

Since (3) is not being amended in this rulemaking, the
comment regarding that subsection is beyond the scope of this
action. Subsection (3) identifies several types of charges that
can be reimbursed only if the claimant obtains approval from
Board staff prior to incurring the expense, The Board agrees
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with the commentor that the staff can not approve these charges
if they are not ‘"reasonably, necessarily, and actually
incurred". However, the Board believes that this requirement is
adequately expressed in the statutes and current rules.

COMMENT #8: In the proposed amendments to ARM 17.58.343, it
is suggested that the reference to "claims" for third party
damages may be confused with a complaint for third party
damages . It may be advisable to use the term '"claim for
reimbursement of third party damages".

RESPONSE: The Board agrees that the "claims" contemplated in
this rule are not c¢laims brought to the Board directly by third
parties, but claims brought to the Board by an applicant who has
reimbursed a third party for damages. The amendment is modified
accordingly.

COMMENT #9: BRM 17.58.341 sets out a procedure in which the
Board staff approves contractors' rates. The Board may
determine its own allowable reimbursement rates, but it should
not be determining rates for goods and services. These are
functions of a free market system. The limit of the Board's

involvement should be to assist parties in locating service
providers. The Board should alsoc consider an appeal process for
its rate determinations. ARM 17.58.342 identifies types of
charges that are presumed eligible or not eligible for
reimbursement. Any presumption that a rate is unreasonable
should be reviewed by an independent body. Rates and
presumptions should not be set by the Board.

RESPONSE: These comments pertain to matters that are outside the
scope of the present rulemaking, which makes minor changes to
the rules regarding procedures for establishing eligible rates

and charges. The Board is reviewing its procedures for
establishment of rates and may propose rules in the future on
that subject. These comments will be more fully considered at
that time.

COMMENT #10: All government operations regarding fuel systems,

including underground systems, should be separately regulated.
Disclosure of all activities regarding government fuel systems
should also be required, to avoid conflicts of interest.

RESPONSE: This comment addresses matters outside the scope of
the present rulemaking.

Reviewed by: PETROLEUM TANK RELEASE
COMPENSATION BOARD

John F. North by: Tim Hornbacher

John F. North, Rule Reviewer TIM HORNBACHER, Chair

Certified to the Secretary of State September 27, 1999.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM 23.14.401,
adding two members to the
Peace Officers Standards and
Training Advisory Council

NOTICE OF AMENDMENT

TO: All Concerned Persons

1. On August 12, 1999, the Department of Justice
publlshed a notice of proposed amendment of ARM 23.14.401
concerning the addition of two members to the Peace Officers
Standards and Training Advisory Council at pages 1734 to 1738 of
the 1999 Montana Administrative Register, Issue Number 15.

2. The department has amended ARM 23.14.401 as proposed.

3. No comments or testimony were received.

By:

~

JOSEPH P, MAZUREK
Attorney General
Department of Justice

-/ )/c'//mc{ J//?:cf')z,;p

Melanie Symords, Rule Reviewer

Certified to the Secretary of State September 27, 1999
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF REPEAL
ARM 36.12.801 through 36.12.809 )
pertaining to new appropriation )

)

verification procedures
TO: All Concerned Persons

1. On  August 26, 1999, the Department of Natural
Resources and Conservation published notice of the proposed
repeal of ARM 36.12.801 through 36.12.808 concerning new
appropriation verification procedures at page 1796 of the 1999
Montana Administrative Register, Issue Number 16.

2. The agency has repealed ARM 36.12.801 through
36.12.808 as proposed. In addition, it has repealed ARM
36.12.809.

AUTH: Sec. 2-4-201, MCA
IMP: Sec. 85-2-314, 85-2-315, 85-2-402, MCA

3. The agency has thoroughly considered all commentary
received. The comments received and the department’s response
to each follow:

COMMENT: The agency noted that ARM 36.12.809 pertaining to
administrative hearing and final action was inadvertently
omitted from the original Notice of Proposed Repeal.

RESPONSE: The agency intended to repeal Sub-Chapter 8 in its
entirety and has included ARM 36.12.809 in the repeal.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

By: Donald D. MacIntyre By: Arthur R. Clinch
DONALD D, MACINTYRE ARTHUR R. CLINCH
Rule Reviewer Director

Certified to the Secretary of State September 27, 1999,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the the
adoption of rules I through

) CORRECTED NOTICE OF
)
XXV, and the repeal of ARM )
)
)
)

ADOPTION AND REPEAL

46.10.303 and 46.10.307
pertaining to AFDC foster
care

TO: All Interested Persons

1. On May 6, 1999, the Department of Public Health and
Human Services published notice of the proposed adoption and
repeal of the above-stated rules at page 964 of the 1999 Mcntana
Administrative Register, issue number 9%, and on July 1, 1999,
notice of the adoption and repeal on page 1514 of the 1999
Montana Administrative Register, issue number 13, pertaining to
foster care.

2. This corrected notice is being filed to correct an
error in RULE XX (ARM 37.49.502).

3. The rule is corrected as follows:

37.49.502 IV-E FOSTER CARE ELIGIBILITY: EXCLUDED RESQURCES

(1) through (1) (r) remain as adopted.

(s) any unspent portion of an earned income tax credit
(EITC) advance payment or refund, in the first month after the
month in which it is received; pursuant to ARM 37.49.412, EITC
pavements payments and refunds are excluded as earned income in
the month of receipt;

(1) (£} and (1) (u) remain as adopted.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201 and 53-6-131, MCA

4. The correction noted in this notice is the result of
an inadvertent typo made by the Department in the previous
rulemaking notices. The word "pavement" in ARM 37.49.502(1) (s)
should have been "payment'.

5. All other rule changes adopted and repealed remain the
same,

Do 3y (e ,fz.?

Rule Reviewer Director, Publi€ Health and
Human Services

Certified to the Secretary of State September 27, 1999,
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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES
OF THE STATE OF MONTANA

In the matter of the amendment
of rules 44.10.321, 44.10.323,

44.10.411, and 44.10.531 NOTICE OF AMENDMENT

pertaining to reporting of OF RULES
contributions and expenditures

TO: All Concerned Persons

1. On April 8, 1999, the Commissioner of Political

Practices published a notice of public hearing on the proposed
amendment of rules pertaining to reporting of contributions
and expenditures at page 635 of the 1999 Montana
Adminigtrative Register, issue number 7.

2. On June 15, 1999, at 10:00 a.m., a public hearing
wag held in the Public Employees Retirement Division
Conference Room at 1712 9th Avenue, Helena, Montana. Written
comments were accepted through June 28, 1999.

3. After consideration of the comments received, the
Commissioner has amended the rules as proposed.

4, Interested persons appeared at the hearing and
submitted oral and written comments. The Commissioner has
thoroughly considered the comments received. Those comments,
and the Commissioner's responses thereto, are as follows:

COMMENT #1: The definition of "in-kind contribution" in
ARM 44.10.321 should be changed to clarify that it does not
include attendance at meetings or presentations sponsored by a
candidate or political committee by a person who does not
contribute advice or information to the sponsoring candidate
or political committee.

RESPONSE: The Commissioner has considered this comment
but determines that a provision such as that proposed is
unnecegsary. The Legislature has defined the term
"contribution," in 13-1-101, MCA, and the definition excludes
certain specific activities. ARM 44.10.321 provides
additional guidance regarding activities that are considered
contributions. Attendance at meetings or presentations
sponsored by a candidate or political committee may constitute
a contribution, depending on the specific factual
circumstances. If there is a question whether or not a
contribution has resulted from a particular activity, that
determination will be made on a case by case basis.

COMMENT #2: The addition of "coordinated expenditure,"
as defined in the amended version of ARM 44.10.323, to the
list of "in-kind contributions® in ARM 44.10.321(2) is
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unnecesgary and blurs the distinction between contributions
and expenditures.

RESPONSE: This change is consistent with case law
regarding coordinated expenditures, and with the
interpretations of the Commissioner's office regarding this
issue. See, g.q., Colorado Republican Federal Campaign_Comm,
v. FEC, 518 U.S. 604, 617-18 (1996} ; Buckley v. Valeo, 424
U.S. 1, 45-46 (1976). Rather than blurring the distinction
between contributiong and expenditures, the amendments c¢larify
that expenditures that are determined to have been coordinated
with a candidate or political committee will be considered
contributions.

COMMENT #3: The amendment adding subsection (v) to ARM
44.10.321(2) may result in a contribution to the candidate or
political committee even if the distributing, republishing, or
reproducing of campaign material is done without the knowledge
or ¢onsent of the candidate or committee.

RESPONSE: This amendment makes it clear that such
activities will be considered a contribution unless the
distribution, republication, or reproduction is confined to
the members, stockholders, or employees of a membership
organization, as described in 13-1-101, MCA. This is
consistent with Montana law and the past practice of the
Commissioner's office. Reading the amendment within the
context of the entire rule ensures that no "in-kind
contribution" will occur unless the services, rights, or
property are furnished "to a candidate or political committee
. . . ." (Emphasis added). ARM 44.10.321(2)., Thus, if the
distribution, republication, or reproduction is done without
the knowledge or consent, and entirely independent of the
candidate or committee, there is no contribution, but instead
an independent expenditure.

Commissioner
By! ’élLvm /{Z&Ln‘L,
Jim Scheier '

Rule Roviewer
Assistant Attorney GCeneral

Certified to the Secretary of State September 27, 1999.
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE

Interim Committees and the Environmental Quality Council

Administrative rule review is a function of interim
committees and the Environmental Quality Council (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attached to agencies

for administrative purposes.

Business and Labor Interim Committee:
» Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
» Department of Livestock;
» Department of Public Service Regulation; and
» Office of the State Auditor and Insurance Commissioner.
Education Interim Committee:
» State Board of Education;
» Board of Public Education;
» Board of Regents of Higher Education; and
» Office of Public Instruction.
Children, Families, Health, and Human Services Interim
Committee:
» Department of Public Health and Human Services.
Law, Jugstice, and Indian Affairs Interim Committee:
» Department of Corrections; and

» Department of Justice.
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Revenue and Taxation Interim Committee:

» Department of Revenue; and

» Department of Transportation.
State Administration, Public Retirement Systems, and

Veterana’ Affairs Interim Committee:

» Department of Adminjistration;

» Department of Military Affairs; and

» Office of the Secretary of State,
Environmental Quality Council:

» Department of Environmental Quality;

» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also -may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to gend
written statements in order to bring to theilr attention any
difficulties with the existing or proposed rules. The mailing

address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of @state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administratjve Regigter (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencieg, and
interpretations of statutes and rules by the
attorney general (Attorney General’'s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use_of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers,
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ACCUMULATIVE TABLE

The Administrative Rules of Montana {(ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through June 30, 1999.
This table includes those rules adopted during the period July
1, 1999 through September 30, 1999 and any proposed rule action
that was pending during the past 6-month period. (A notice of
adoption must be published within 6 months of the published
notice of the proposed rule.) This table does not, however,
include the contents of this issue of the Montana Administrative
Regigter (MAR).

To be current on proposed and adopted rulemaking, it is
necegsgsary to check the ARM updated through June 30, 1999, this
table and the table of contents of this issue of the MAR.

Thig table indicates the department name, title number, rule
numberg in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1998 and 1999 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions 1listed
separately under their appropriate title numbexr. These will
fall alphabetically after department rulemaking actions.

GENERAL, PROVISIONS, Title 1

1.3.101 and other rules - Model Rules of Procedure -
Amendment of the Sample Forms Attached to the Model
Rules, p. 600, 122%

ADMINISTRATION, D tment © Title 2

I Acquiring Services to Operate the State Charitable
Giving Campaign, p. 561, 1292

(Public Employees’ Retirement Board)

2.43.403 and other rules - Membership, Service Credit, and
Service Purchases in Retirement Systemsz Administered
by the Board - Service Purchases - Social Security
Coverage for the Employees of the State and Its
Political Subdivisions, p. 932, 1504

(Teachers’ Retirement Board)
I and other rules - Teacherg’ Retirement System,
p- 1565

AGRICULTURE, Department of, Title 4

4.10.1001 and other rules - Pesticide Enforcement, p. 1, 404
4.12.1428 Assessment Fees on All Produce, p. 2934, 507
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4,12.3501 and other rules - Grading of Seed Potatoes, p. 677,
1505

{Agriculture Development Council)
4.16.701 Agricultural Marketing Development Program; Purpose,
Goalg, and Criteria, p. 1458, 1764

STATE AUDITOR, Title 6

6.6.126 Unethical Practices, p. 1272

6.6.302 and other rules - Life Insurance and Annuities
Replacement, p. 1575

6.6,801 and other rules - Annuity Disclosures, p. 16, 508

6.6.1110 Determination of Reasonableness of Benefits in

Relation to Premium Charged in Credit Disability and
Credit Life Insurance, p. 1717

6.6.1105 Allowable Excluasions and Restrictions, p. 1274
6.6.4001 Valuation of Securities, p. 205, 639
6.6.4102 Continuing Education Fees, p. 1600

(Clagsification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 Edition, p. 3174, 509

COMMERCE, Department of, Title 8

8.2.208 Renewal Dates, p. 1719

(Roard of Alternative Health Care)

8.2.208 and other rules - Renewal Dates - Naturopathic
Physician Continuing Education Requirements -
Licensing by Examination - Definitions - Midwives
Continuing Education Requirements - Licensure of
Out-of-State Applicants - Direct Entry Midwife
Protocol Standard List, p. 1460, 2038

8.4.301 Fees, p. 431, 1121

8.4.503 Direct-Entry Midwife Apprenticeship Requirements,
p. 1933

(Board of Athletics)
8.8.2806 Fees, p. 433, 1506

(Board of Barbers)
8.10.405 Fee Schedule, p. 435, 2040

(Board of Cosmetologists)
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees,
p. 439, 2043

(8tate Electrical Board)
8.18.407 Fee Schedule, p. 441, 1200

(Board of Hearing Aid Dispensers)
8.20.402 Fees, p. 443, 1765
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8.20.408
B8.,20.417

(Board of
8.24.409

(Board of

8.28.420
8.28.1508

(Board of
8.30.407

(Board of
8.28.1508

8.32.301

8.32.1409
{Board of
8.34.414
(Board of
8.36.601
8.36.804

(Board of
8.39.508

(Board of
8.40.401

8.40.404
8.40.608

(Board of
8.48.1105
8.48.1105

(Board of
8.50.437
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and other rule - Unprofessional Conduct - Continuing
Educational Requirements, p. 2350, 343
Definitions, p. 207

Landscape Architects)
Fee Schedule, p. 445, 1122

Medical Examiners)
and other rules - Fee Schedule - Fees, p. 447, 1766
Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22, 1294

Funeral Service)
Fee Schedule, p. 450, 1201

Nursing)
Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22, 1294
and other rules Nurse Practitioner Practice -
Standards Relating to the Licensed Practical Nurse's
Role in Intravenous (IV) Therapy - Prohibited IV
Therapies, p. 1467
Prohibited IV Therapies, p. 563, 680

Nursing Home Administrators)
and other rule - Examinations - Fee Schedule,
p. 453, 1123

Optometry)
and other rule - Continuing Education Requirements -
New Licensees, p. 3180, 511
Approved Drugs, p. 1187

outfitters)
and other rules - Licensure--Renewal - Guide or
Professional Guide License - Safety Provisions -
Standards for Outfitters, Guides and Professional
Guides - Unprofessional Conduct and Misconduct,
p. 241, 809

Pharmacy)
and other rules - Practice of Pharmacy, p. 2353,
3103, 3200, 344
Fee Schedule, p. 455, 1124
and other rules - Renewals - Non-compliance -
Application for Registration - Wholesale Drug
Distributor Licensing, p. 1721

Professional Engineers and Land Surveyors)
Fee Schedule, p. 1936
Fee Schedule, p. 457

Private Security Patrol Officers and Tnvestigators)
Fee Schedule, p. 459, 2044
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(Board of Psychologists)
8.52.616 Fee Schedule, p. 461, 1125

(Board of Public Accountants)
8.54.410 and other rule - Fee Schedule - Statement of Permit
Holders, p. 463, 1203, 1508

(Board of Real Estate Appraisers)

8.57.101 and other rule - Board Organization - Continuing
Education, p. 1189

8.57.412 Fees, p. 465, 1657

(Board of Realty Regulation)

8.58.301 and other rules - Definitions - Applications - Fees
- Inactive Licenses - Trust Acc¢ount Requirements -
Continuing Education - Grounds for TLicense
Discipline - General [Licenge Administration
Requirements - Pre-licenging Fducation - License
Renewal - Inactive Licenses-Reactivation -
Continuing Property Management Education - Trust
Account Requirements for Property Management -~
Grounds for License Discipline for Property
Management Licensees - Foreign Land Sales Practices
Act, p. 24, 405

(Board of Respiratory Care Practitioners)
8.59.402 Definitions, p. 997

(Board of Sanitarians)
8.60.413 Fees, p. 999

(Board of Speech-Language Pathologists and Audiologists)

8.62.402 and other rules - Definitions - Supervisor
Regsponsibility - Schedule of Supervision - Non-
allowable Functions of Speech Aides - Functions of
Audiology Aides, p. 3239, 408

8.62.407 and other rules - Qualifications for Probationary

License - Fees - Unlicensed Person, p. 1470

(Board of Veterinary Medicine)

8.64.401 and other rules - Definitions - Continuing Education
- Unprofessional Conduct, p. 3185, 411

8.64.402 Fee Schedule, p. 467, 1126

8.64.508 and other rule - Unprofessional Conduct - Record-
keeping Standards, p. 565, 1509

(Building Codes Division)
8,70.101 and other rules - Building Codes Division, p. 1001,
1885

{(Weights and Measures Bureau)

8.77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 469, 1295

8.77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 325
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(Division of Banking and Financial Institutions)

I-VI Deferred Deposit Lending, p. 1849

(Local Government Assistance Division)

I Administration of the 1999 Treasure State Endowment
Program (TSEP), p. 1473

I Administration of the 1999 Federal Community

Development Block Grant Program, p. 3245, 1204, 1511

(Board of Investments)
8.97.1101 and other rules - Board of Investments, p. 1018

(Travel Promotion and Development Division)
8.119.101 Tourism Advisory Council, p. 471, 1296
8.119.101 Tourism Advigory Council, p. 327

EDUCATION, Title 10

(Board of Public Education)

I-CCLXXXIV and other rules - Content and Performance Standards
for Literature, Writing, Speaking and Listening,
Media Literacy, Science, Health, Technology, World
Languages, Reading and Mathematics, p. 1030

(State Library Commission)
10.102.101 and other rules - Library Standards, p. 1724

FISH, WILDLIFE, AND PARKS, Department of, Title 12

(Fish, Wildlife, and Parks Commigsion}

12.6.901 Limiting the Motor-Propelled Water Craft to No-Wake
Speed from Porcupine Bridge to the Mouth of the Swan
River, p. 1732, 1938

12.9.801 Creating Game Damage Hunt Rosters, p. 473, 1297

(Fish, Wildlife, and Parks Commigsion and Department of Fish,
Wildlife, and Parks)
12.3.123 and other rule - License Refunds, p. 43, 413

ENVIRONMENTAL QUALITY, Department of, Title 17

I-1V Solid Waste - Payment of Certain Abandoned Vehicle
Removal Charges, p. 1791

I-VI CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environmental Cleanup and
Responsibility Act (CECRA) Facilities, p. 1264,
2941, 837

I-XITI and other rules - Comparable/Syngas Fuel Exclusion -
Remedial Action Plans - Military Munitions -
Hazardous Waste Management, p. 1940

17.40.203 Wastewater Operator Certification, p. 1494, 1804

17.56.101 and other rule - Underground Steorage Tanks -
Underground Storage Tank Repairs, p. 1496, 2046
17.56.1001 Underground Storage Tanks - Underground Storage

Tanks Fee Schedule, p. 1853
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(Board of Environmental Review)

I

I

I & II

17.8.102

17.

17.

17.

17

17.

17.

17.

17.

17.

17.

17.

.8

8.

8.

24

24

24

30.

30

30.

30.

301

.504

601

.705

.101

.301

L3023

105

. 602

602

1341

17.38.215

and other rules - Public Water Supply - Public Water
and Sewage System Requirements, p. 578, 1895

Water Quality - Temporary Water Quality Standards
for Daisy Creek, the Stillwater River, and Fisher
Creek, p. 482, 1218

and other rules - Air Quality - Air Quality
Transportation - General Conformity Determinations,
p. 244, 1216

and other rules - Air Quality - Air OQuality
Incorporation by Reference Rules, p. 1191

and other rules - Air Quality - Maximum Achievable
Control Technology (MACT) Approval for Hazardous Air
Pollutants, p. 572, 1658

and other rule - Air Quality - Air Quality Permit
Application Operation Fees, p. 1612

and other rules - Air Quality -~ Open Burning,
p. 568, 1660

and other rules - Air Quality - De Minimis Changes
that May Be Made to a Facility Without an
Rpplication to Revise the Facility’s Air Quality
Permit, p. 261, 1206

and other rulea - Hard Rock - Hard Rock Mining
Reclamation, p. 2376, 2994, 640
and other rules - Coal and Uranium Mining Program

Rules for the Industrial and Energy Minerals Bureau,
p. 2995, 811

and other rules - Coal and Uranium - Coal and
Uranium Mining Organizational Changes, p. 1782

and other rule - Water Quality - Certification
Options - General Prohibitions to Surface Water
Quality Standards and Procedures, p. 1608

and other rules - Water Quality - Trigger Values
p. 1603

and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation - Ground
Water Pollution Control System, p. 477, 1617

Water Quality - Permit Requirements of Lagoons,
1198, 1661
Public Water Supply - Bacteriological Quality

Samples for Public Water Supply Systems, p. 257,
1222

(Petroleum Tank Release Compensation Board)
17.58.101

17.58.336
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and other rules - Procedures and Criteria for
Compensation of Petroleum Tank Remedial Costs,
p. 1475

and other rules - Review and Determination of Claims
and Charges, p. 682, 1512

ION, Departmen £, Title 18

Setting Policy for Waiver and Suspension of Motor
Fuel Penalties, p. 2666, 513

and other rules - Special Fuel Users Tax, Dealers
and LPG Tax, p. 2797, 645, 1298
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I-v Procedures for Dealers of Compressed Natural Gas
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671,
515, 651 '

CORRECTIONS, Department ¢ Title 20

I-XLIV Operation and Physical Condition of a Private
Correctional Facility - Security, Safety, Health,
Treatment and Discipline of Persons Confined in a
Private Correctional Facility, p. 1276, 1902

JUSTICE, Department of, Title 23

I-IVv Permitting the Referral of Department of Justice
Debts to the Department of Administration or Other
Agency Designated by Law, p. 399, 984

1.3.101 and other rules - Model Rules of Procedure -
Amendment of the Sample Forms Attached to the Model
Rules, p. 600, 1225

23.14.401 Adding Two Members to the Peace Officers Standards
and Training Advisory Council, p. 1734

23.16.1802 and other rules - Responsible Party for Video
Gambling Machine Taxes and Record Keeping, p. 1739,
2048

LABOR _AND INDUSTRY, Department of, Title 24

I-XI and other rules - Workers”’ Compensgation
Administrative Assessment for the State Fiscal Years
1992 through 1999, p. 1859

24.11.442 and other rule - Unemployment Insurance Benefit
Claims, p. 1856

24.16.9003 and other rule - Incorporation by Reference to
Federal Davis-Bacon Wage Rates, p. 611

24.16.9007 Prevailing Wage Rates - Nonconstruction Services,
p. 1289

24.16.9007 Montana’s Prevailing Wage Rates - Non-construction
Services, p. 615

24.30.102 Occupational Safety and Health Standards for Public
Sector Employment, p. 617, 1291

24.35.202 and other rules - Independent Contractor Central
Unit, p. 621, 684

LIVESTOCK, Department of, Title 32

I & II Inspector Examination - Certification, p. 47, 12992

(Board of Livestock)
I-X1 Chronic Wasting Disease, p. 265, 652

MILITARY AFFAIRS, Department of, Title 34

I-VI Administration of the Education Benefit Program for
the Montana National Guard, p. 1618, 2051
I-vI Administration of the Education Benefit Program for

the Montana National Guard, p. 49
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A’ 0! ES CONSERV, ON epartment Tit 36
36.12.801 and other rules - New Appropriation Verification
Procedures, p. 1796
36.14.502 Dam Safety - Hydrologic Standard for Emergency and
Principal Spillways, p. 2031

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

I&II and other rules - State Facility Reimbursement,
p. 492, 1300

I-1V and other rules - Nursing Facilities, p. 696, 1393

I-VII Use of Automated External Defibrillators, p. 1643,
1913

I-XXI Network Adequacy in Managed Care, p. 1627, 2052

I-XXV and other rules - AFDC Foster Care, p. 964, 1514

I-XLI and other rules - Coverage and Reimbursement of

Mental Health Services for Medicaid Eligible and
Certain Other Low Income Individuals, p. 723, 1301,
1806

16.29.101 and other rules - Public Health Control Measures for
Dead Human Bodies, p. 2428, 345

16.30.801 and other rules - Control of Transmission of
Infectious Diseases to Emergency Medical Service
Providers, p. 488, 1127

16.38.307 State Laboratory Fees for Analyses, p. 628, 1229

20.11.111 State Facility Reimbursement, p. 1502, 1805

37.12.310 and other rule - Laboratory License Fees - Duration
of a License, p. 625, 1230

37.70.406 and other rules - Low Income Energy Assistance
Program (LIEAP), p. 1877

37.70.406 and other rules - Low Income Energy Assistance
Program, p. 2551, 414

37.80.201 and other rules - Child Care Subsidy Programs,
p. 1798

37.80.202 Child Care Assistance, p. 685, 1378

46.12,.502A and other rules - Resource Based Relative Value
Scale (RBRVS), p. 800, 1379

46.12.503 and other rules - Inpatient Hospital Services,

p. 1744, 2078

46.12.503 and other rules - Inpatient Hospitals, p. 690, 1388

46.12.572 and other rule - Ambulatory Surgical Centers,
p. 944, 1516

46.12.601 and other rules - Medicaid Dental Services, p. 955,
1522

46.12.3215 Medicaid Health Plan Enrollment, p. 1624, 2080

46.20.106 and other rules - Montana Mental Health Access Plan,
p. 3252, 355

PUBLIC SERVICE REGULATION, Department of, Title 38

1 Establishing the Meaning and Effect of the "Landfill
Closure Provision" in Class D Motor Carrier
Authorities, p. 1291A

I-III and other rules - Operator Service Providers,

p. 1754, 2081
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I-v Unauthorized Product or Service Chargers on
Telephone Bills, p. 1749, 2086
I-IX and other rule - Consumer Information and Protection

Rules Application to Restructured Electric and
Natural Gas Industries, p. 3191, 1233

38.5.3801 and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517, 1767

38.5.3801 and other rules - Slamming, p. 329, 1523

REVENUE, Department of, Title 42

Establishment of a Negotiated Rulemaking Committee
Relating to Universal System Benefits Programs,

p. 1761
I-VII Ethics of Department of Revenue Employees, p. 1651
I-XIII Emergency Adoption - Universal System Benefits

Programs, p. 1662
42.12.106 and other rules - Liquor Licenses, p. 335
42.15.507 Elderly Homeowner Credit, p. 2035
42.20.454 and other rules - Real and Personal Property Tax
Rules, p. 3263, 309

SECRETARY OF STATE, Title 44

44.14.,101 and other rule - Retention of Records Stored on
Digital Media, p. 341, 1768

(Commissioner of Political Practices)

44.10.321 and other rules - Reporting of Contributions and
Expenditures, p. 635
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