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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 

TABLE OF CONTENTS 

NOTICE SECTION 

ADMINISTRATION. Department of, Title 2 

2-2-288 Notice of Proposed Adoption, Repeal and 
Amendment - State Procurement. No Public Hearing 

Page Number 

Contemplated. 2124-2138 

STATE AUDITOR. Title 6 

6-119 (Classification Review Committee) Notice of 
Proposed Amendment - Updating References to the 
NCCI Basic Manual for Workers Compensation and 
Employers Liability Insurance, 1996 Edition. 2139-2142 

COMMERCE, Department of, Title 8 

8-28-51 (Board of Medical Examiners) Notice of 
Public Hearing on Proposed Amendment and Adoption -
Definitions - Medical Student - Student's Permitted 
Activities - Intern- Intern's Scope of Practice -
Resident - Resident's Scope of Practice - Approved 
Residency. 2143-2149 

8-32-48 (Board of Nursing) Notice of Public 
Hearing on Proposed Amendment and Adoption 
Nursing Tasks That May Be Delegated General 
Nursing Tasks That May Not Be Delegated .. Nursing 
Tasks Related to Gastrostomy Feeding That May Be 
Delegated. 7.150 2152 

-i- 19 10/7/99 

75 34~~ 1ao ~ 
IJ9/D7 71$0-191 UA ~ 



COMMERCE. Continued 

B-36-29 (Board of Optometry) Notice of Public 
Hearing on Proposed Amendment - Licensure of Out­
of-State Applicants - Approved Programs or Courses 

Therapeutic Pharmaceutical Agents Approved 

Page Number 

Course and Examination - Approved Drugs. 2153-2155 

B-94-25 (Local Government Assistance Division) 
Notice of Public Hearing on Proposed Amendment -
Monumentation of Surveys Form, Accuracy and 
Descriptive Content of Records of Survey. 2156-2168 

B-97-47 (Board of Investments) Notice of Public 
Hearing on Proposed Amendment and Repeal - INTERCAP 
Program. 2169-2172 

ENVIRONMENTAL QUALITY, Department of, Title 17 

17-110 (Department of Environmental Quality and 
Board of Environmental Review) Notice of Proposed 
Amendment Incorporation by Reference of the 
Attorney General's Model Rules. No Public Hearing 
Contemplated. 2173-2177 

17-111 (Board of Environmental Review) (Metal 
Mines) Notice of Public Hearing on Proposed 
Amendment - Metal Mines Reclamation Act. 2178-2189 

JUSTICE. Department of, Title 23 

23-7-118 Notice of Public Hearing on Proposed 
Adoption, Transfer and Amendment - Fire Code. 2190-2223 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

36-2-70 Notice of Proposed Amendment - Department 
Model Procedural Rules. No Public Hearing 
Contemplated. 2224-2225 

36-14-71 Corrected Notice of Amendment Dam 
Safety and the Hydrologic Standard for Emergency 
and Principal Spillways. No Public Hearing 
Contemplated. 2226-2227 

PUBLIC SERVICE REGULATION, Department of, Title 38 

38-2-150 Notice of Public Hearing on Proposed 
Adoption - Electricity Default Supplier Licensing -
Selection. 2228-2240 

19-10/7/99 -ii-



SECRETARY OF STATE, Title 44 

44-2-104 (Commissioner of Political Practices) 
Notice of Proposed Amendment Limitations on 
Receipts from Political Committees. No Public 

Page Number 

Hearing Contemplated. 2241-2242 

RULE SECTION 

ADMINISTRATION, Department of. Title 2 

NEW 
AMD 
REP 

(Teachers' Retirement Board) 
Retirement System. 

STATE AUDITOR. Title 6 

AMD Unethical Practices. 

Teachers' 

AMD Allowable Exclusions and Restrictions. 

AMD Continuing Education Fees. 

COMMERCE. Department of. Title 8 

2243-2244 

2245 

2246 

2247 

AMD (Board of Sanitarians) Fees. 2248 

AMD (Board of Speech-Language Pathologists and 
NEW Audiologists) Qualifications for Probationary 

License - Fees - Unlicensed Person. 2249 

ENVIRONMENTAL QUALITY, Department of. Title 17 

(Board of Environmental Review) 

AMD (Air Quality) Air Quality Incorporation by 
Reference Rules. 2250-2253 

AMD (Air Quality) Air Quality Permit Application 
and Operation Fees. 2254-2255 

AMD (Water Quality) Certification Options and 
General Prohibitions to Surface Water Quality 
Standards and Procedures. 2256 

AMD (Water Quality) Montana Surface Water 
Quality Standards - Nondegradation Rules -
Groundwater Pollution Control System Rules. 2257-2274 

AMD (Water Quality) Trigger Values. 2275-2278 

-iii- 19-10/7/99 



ENVIRONMENTAL QUALITY. Continued 

(Petroleum Tank Release Compensation Board) 

AMD (Petroleum Board) Procedures and Criteria for 
Compensation of Petroleum Tank Remedial 

Page Numbers 

Costs. 2279-2283 

JUSTICE, Department of, Title 23 

AMD Adding Two Members to the Peace Officers 
Standards Training Advisory Council. 2284 

NATURAL RESOURCES AND CONSERVATION. Department of, Title 36 

REP New Appropriation Verification Procedures. 2285 

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37 

Corrected Notice of Adoption - AFDC Foster 
Care - Eligibility: Excluded Resources. 2286 

SECRETARY OF STATE, Title 44 

AMD (Commissioner of Political Practices) 
Reporting of Contributions and Expenditures. 2287-2288 

SPECIAL NOTICE AND TABLE SECTION 

Function of Administrative Rule Review Committee. 2289-2290 

How to Use ARM and MAR. 2291 

Accumulative Table. 2292-2300 

19-10/7/99 -iv-



-2124-

BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of new 
Rules I and II, repeal of ARM 
2.5.119, and the amendment'of 
ARM 2.5.201, 2.5.202, 2.5.302, 
2.5.303, 2.5.401, 2.5.403, 2.5.404, 
2.5.405, 2.5.406, 2.5.407, 2.5.501, 
2.5.502, 2.5.503, 2.5.505, 2.5.601, 
2.5.602, 2.5.603, and 2.5.604 
concerning state procurement. 

TO: All Concerned Persons 

NOTICE OF PROPOSED 
ADOPTION, REPEAL AND 
AMENDMENT OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 16, 1999, the Department of Administration 
proposes to adopt New Rules I and II, repeal ARM 2.5.119, and 
amend ARM 2.5.201, 2.5.202, 2.5.302, 2.5.303, 2.5.401, 
2.5.403, 2.5.404, 2.5.405, 2.5.406, 2.5.407, 2.5.501, 2.5.502, 
2.5.503, 2.5.505, 2.5.601, 2.5.602, 2.5.603, and 2.5.604 
pertaining to state procurement. 

2. The Department of Administration will make reasonable 
accommodations for persons with disabilities who wish to 
participate in the rulemaking process and need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Department of Administration no 
later than 5:00 p.m. on November 4, 1999 to advise us of the 
nature of the accommodation that you need. Please contact 
Sheryl Motl, PO Box 200135, Helena, MT 59620-0135; {406) 444-
3315; TDD 1-800-253-4091; or FAX {406) 444-2529. 

3. The proposed new rules will read as follows: 

Rule I REQUESTS FOR INFORMATION {1) Agencies may issue 
requests for information. A request for information may be 
used only to obtain preliminary information about a market or 
the type of available supply or service, where there is not 
enough information readily available to write an adequate 
specification or work statement. 

{2) Pricing information may be requested only with the 
provision that such information would be submitted 
voluntarily. The request for information must clearly state 
that no award will result from the inquiry. 

AUTH: 
IMP: 

Section 18-4-221, MCA 
Section 18-4-221, MCA 

Rule II LATE. BIDS OR PROPOSALS {1) Late bids or 
proposals will not be accepted, regardless of cause. Late bids 
or proposals will be returned unopened to the vendor at the 
expense of the vendor or destroyed if requested. 
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Section 18-4-221, MCA 
Section 18-4-221, MCA 

4. ARM 2.5.119, the rule proposed to be repealed, is on 
page 2-133 of the Administrative Rules of Montana. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-221, MCA 

5. The rules to be amended provide as follows: (new 
matter underlined, deleted matter interlined) 

2.5.201 DEFINITIONS In these rules, words and terms 
defined in Title 18, chapter 4, MCA, shall have the same 
meaning as in the statutes and, unless the context clearly 
requires otherwise or a different meaning is prescribed for a 
particular section, the following definitions apply: 

(1) and (2) Remain the same. 
(3) "Bid Blllllf'le" meane a 6&111f'le ~e ee ~t:trRishea e) eiaaer 

ee ahew ehe eharaeeerie~iee ana/eE ~t:talie) ef the item 
effereS ift tfte hiS. 

(3) "Bid" means the executed document submitted by a 
"bidder" in response to an invitation for bid. 

(4) and (5) Remain the same. 
(6) 11 E!S1ftl'el!ithe eia~Hng" meafts the efferiftg e£ priees B} 

iR8iui8~als er !irMe ee~etift~ Ee~ a eeAEraet te s~ppl) 
epeeifiea eeroieee er merehanaiee. 

(7) through (11) Remain the same, but are renumbered (6) 
through (10) 

(11) "Exclusive contract" means that state agencies must 
obtain the specified supply or service from the contract 
holder(s). unless the contract allows otherwise. 

(12) through (14) Remain the same. 
(15) "Non-exclusive contract" means state agencies are 

not required to purchase this supply or service from the 
contract holder(sl and may obtain the necessary service or 
supply from a different source following the requirements of 
Title 18, MCA and their agency procurement delegation 
agreement. 

(15) "Hen resiaeft~ eidaer" meaRs a eidaer dheee reeiaenee 
ie ne~ il'l this s~ate as determined ~:~naer 18 1 193, !!CA. 

(16) "Offer" means proposal. "Offero:~;" means a person 
submitting a proposal when a procurement is made ey a set:tree 
eeleetiel'l methed eeher than eempeeitioe sealed eidding Qy_s 
request for proposal process. 

(17) "Office supply" means an item iRel~:~ded ~:~nder the 
e££iee st:tppl) eemmedit} elaee eeaee (*619, 615 &Ra 629) 
maifteaiftea B) the dioieieft. In in the Central Stores Product 
Catalog, ehe inoenter) eeaes fet these st:t~plie~ are all i~e~ 
with prefixes beginning with the following numbers: 7001 
through 7704, 7802 through 7904, 7907 and 9513. 

(18) through (20) Remain the same. 
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(21) "Ptt:feHI!Bin~ ettreatt" l'fte!lnl!l ~ha~ ettreal:l e£ ehe 
!!lhieien reBI!IenBiele fer J!lreettrin~ er Bttl!leroiBil'l!!f ehe 
I!IPBettrel!'lel'll! e£ all Btl!l!llieB ane Bel"\iieel!l l'lee!!le!!l ey !!he BE!IEe 
eneltt!!lil'l§ eheee eeroieeB l!'ree~:~re!!l e')' ehe J!ll!'I!IJ!lert:) an!!! Btll!ll!'lY 
ettreatt al'l!!l J!lttelieaeiene an!!! ~ral!'hiee e1:1rea1:1. 

\21) "Request for information" means a document used to 
informally solicit information about a market or type of 
available supply or service where there is no information 
readily available to write an adequate specification or work 
statement. 

(22) "Request for quote" means any source selection 
method allowed for in Title 18. MCA. 

(22) Remains the same, but is renumbered (23). 
~.11ll "Requisition time schedule" means a schedule 

issued by the l!'l:l!ehaeil'l~ state procurement bureau each year 
which designates the dates by which certain categories of 
controlled items must be requested from the bureau. 

(24) through (28) Remain the same, but are renumbered 
(25) through (29) . 

~J.J.Ql "Specifications" meane a detailed description 
of what the purchaser requires and what a bidder or offeror 
must offer to be considered for an award. 

(31) "State procurement bureau" means that bureau of the 
division responsible for procuring or supervising the 
procurement of all supplies and services needed by the state 
excluding those services procured by the property and supply 
bureau and publications and graphics bureau. 

(30) through (33) Remain the same, but are renumbered 
(32) through (35). 

B-4-+llil "Vendors list" means a list maintained by the 
division listing the names and addresses of suppliers of 
various ~ supplies and services from whom bids or 
proposals can be solicited. 

AUTH: Section 18-1-114 and 18-4-221, MCA 
IMP: Section 18-4-221, MCA 

2.5.202 DEPARTMENT Of ADMINISTRATION RESPONSIBILITIES 
(1) through (5) (b) Remain the same. 
(c) communications equipment and systems--approval by 

information services division is required. 
(d) Remains the same. 
(6) Delegation of authority. 
(a) Except for controlled items or as specified in (5), 

authority is hereby delegated to all agencies for the 
procurement of supplies and services of $5,000 or less. 

(b) Remains the same. 
(c) Delegation greater than $5,000 will be given through 

a written delegation agreement with the p~rehaein~ state 
procurement bureau. The written delegation shall specify: 

(i) through (7) Remains the same . 

. AUTH: Section 18-4-242 1 MCA 
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IMP: Section 2-17-301, 2-17-302, 18-4-221 and 18-4-222, 
MCA 

2.5.302 REQUISITIONS FROM THE AGENCIES TO THE DIVISION 
(1) All agencies must complete the division's electronic 

requisition form when a state purchase order is required from 
the division (aee h~! a.S.381). The requisition must be 
signed or electronically approved by an authorized agency 
official. Only items of a like nature (items ordinarily 
procurable from the same vendor) to be billed to one location 
shall be combined on one requisition. A separate requisition 
is required for each billing location. The requisition must 
be accompanied by specifications as described in ARM 2.5.501. 
Completed requisitions for coarse paper, computer paper, 
computer software supported by information syseems services 
division, fine paper, forms, flags, fire extinguishers, 
janitorial supplies, and office supplies shall be forwarded to 
the property and supply bureau; requisitions for printing 
shall be forwarded to publications and graphics bureau. 
Completed requisitions for supplies and services (not listed 
above) shall be forwarded to the ~~~ehasifi~ state procurement 
bureau. 

(2) through (4) Remain the same. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-221, MCA 

2.5.303 ENFORCING THE CONTRACT (1) Except for items 
purchased and warehoused by the division's central stores 
program, agencies are responsible for receiving supplies and 
services procured on their behalf by the department. 
Receiving means inspecting the supply or service and checking 
it against the contract to ~ ensure that it is 
acceptable, complete and in compliance with the terms of the 
contract. 

(2) Remains the same, 
(3) The state of Mqntana reserves the right to assess 

liquidated damages for failing to comply with delivery 
requirements indicated in the bid or proposal. This sum may be 
deducted from vendor payment for failure to deliver when 
specified. Liquidated damages should not be punitive and 
should only be used where it is difficult to determine actual 
damages at the time of contracting. Ne ~temi~m ><ill be 
awar~e~ !e !he oeftaet fer eelioet} ifi aavaAee ef Ehe s~eeifiea 
~ 

AUTH: 
IMP: 

Section 18-4-221, MCA 
Section 18-4-221, MCA 

2,5,401 VENDORS LIST (1) Remains the same. 
(2) To get on the vendors list, a vendor must register 

with the division on a form supplied by the division, 
including information sufficient to identify ~ the 
eemmeaie~ (iee) Sfi whieh supplies or services the vendor wishes 
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to ~ ~· Re~ietratieft ferme are aoailable frem the 
~ree~re~eftE aftS ~Yifttift~ Siuieieft. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-221, MCA 

2.5.403 BIDDING PREFERENCES (1) Remains the same. 
(2) To assess eligibility, the department requires 

vendors to apply for preference by completing the applicable 
sections of the bidder affidavit form described in 18-1-113, 
MCA. The affidavit must be on file with the division or 
appropriate political subdivision at the time of bid opening, 
or be submitted with the bid to be considered for preference 
eligibility. The business name and federal identification 
number on the affidavit must match the business name and 
federal identification number on the submitted bid documents 
in order to be considered eligible for the preference. Branch 
offices of a Montana resident company must have a separate 
affidavit on file with the public agency unless the submitted 
bid documents reflect the same business name and same federal 
identification number as the parent company's affidavit. 
Vendors who submit inaccurate information on this form may be 
subject to the provisions of ARM 2.5.402. 

(3) Pt thirel The preference--;--Mt required in 18-7-107, 
MCA, must be applied to all state printing, binding, and 
stationery work subject to the limitations in (1). 

AUTH: Section 18-1-114 and 18-4-221, MCA 
IMP: Section 18"4-221, MCA 

2.5.404 BID AND PROPOSAL PREPARATION (1) Any exceptions 
to the ~ specifications on the part of the bidder or 
offeror must be clearly indicated. Exceptions may be rejected. 

(2) Each item on which a bidder or offeror submits a 
quotation must be new and unused and of the latest model or 
manufacture unless otherwise specified by the state. It shall 
be equal in quality and performance characteristics to that 
indicated in the !HYiloatieH fer Biel invitation for bid or 
request for proposal. 

(3) The price for each item must be stated iH l':i'!e bie! 
and shall be clearly shown in the space provided on the ~ 
form. Only one unit price shall be shown for each item unless 
specific provision is made in the ~ form for an optional 
figure. The price of each item shall be extended to show the 
total price for the quantity requested. In case of error in 
extension, the unit price shall prevail. 

(4) Remains the same. 
(5) Unless stated otherwise in the solicitation, 

Ppayment will be due 30 days from: 
(a) the receipt of a properly executed claim; or 
(b) upon satisfactory receipt of the merchandise or 

service, whichever is later. 
(6) Remains the same. 
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(7) Vendors will offer a firm price for 30 days after a 
bid or proposal opening, pending award, unless otherwise 
provided for in the invitation for bids or request for 
proposal. 

(8) Remains the same. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-221, MCA 

2.5.405 BLIND VENDORS' BIDDING PREFERENCE (1) A blind 
person wishing to claim the vending facility preference must 
complete the determination form provided by the pH!ehasiHg 
state procurement bureau. The form must be completed by an 
ophthalmologist, physician skilled in diseases of the eye or a 
state of Montana, department of public health and human 
services, visual services counselor. 

(2) Remains the same. 

AUTH: 
IMP: 

Section 18-5-501, MCA 
Section 18-5-501, MCA 

2.5.406 VENDOR PROTEST (1) Except for small purchases 
or limited solicitations made pursuant to 18-4-305, MCA, a 
bidder, offeror, or contractor aggrieved in connection with 
the solicitation, award, or administration of a contract may 
protest to the department. Protests involving a solicitation 
or award must follow the provisions of 18-4-242, MCA. The 
department is responsible for making decisions involving the 
best interests of the state. 

(2) In the event the protest concerns the administration 
of an existing contract, the protesting party must follow the 
protest procedure set out in the contract. If there is no 
procedure stated in the contract, the protesting party must 
submit a protest in writing no later than 14 days after the 
cause of action, question, or dispute has arisen. If the 
protest is not resolved by mutual agreement, the department 
shall issue a written decision on the protest within 30 days 
after the receipt of the protest. In issuing the final 
decision, the decision must: 

(a) state the reason for 
department with regard to the 

(b) inform the aggrieved 
pursue judicial ~ ~ 
4, MCA. 

the action taken by the 
contract; and 
party of the party's right 
under Title 18, chapter 1, 

(3) and (4) Remain the same 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-1-402 and 18-4-221, MCA 

to 
part 

2.5.407 SIANQARDS OF RESPONSIBILITY (1) Among factors 
that may be considered in determining whether the standard of 
responsibility has been met are whether a prospective 
contractor: 

(a) through (d) Remain the same. 
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(e) has a satisfactory record of past performance. 
Nothing shall prevent the procurement officer from 
establishing additional responsibility standards for a 
particular procurement, provided that these additional 
standards are set forth in the solicitation, or from using 
past performance with the state of Montana as a reference. 

(2) A prospective contractor must supply information 
requested by the procurement officer concerning the 
responsibility of the contractor in a timely and convincing 
manner. If the contractor fails to supply the requested 
information, the procurement officer shall base the 
determination of responsibility upon any available information 
or may find the prospective contractor nonresponsible. 

(3) and (4) Remain the same. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-308, MCA 

2.5.501 SPECIFICATIONS (1) through (5) Remain the same. 
(6) A specification for a specific brand of supplies or 

services oY eqMi~meHt may be used if the requesting agency has 
a documented need to maintain a standard of performance and 
compatibility with existing supplies, equipment or staff 
experience. 

(7) The suggested format for specifications is as 
follows: 

(a) through (e) Remain the same. 
(f) Date commodity is to be delivered. (OH the evera~e. 

aH ageHe} eaH eM~eet ~eliver} 68 to 98 ~aye a£ter eM~miEEiH~ a 
~e~MieiEieH Ee ~M~ehasiH~, ho•feoer, •eH~er ~eliweP} eehe~Hlee 
.a~) ~ramatieally fyem ~resMeE Ee ~re~~et.) 

(g) and (h) Remain the same. 

AUTH: Section 18-4-232, MCA 
IMP: Section 18-4-231 through 18-4-234, MCA 

2.5.502 BID, PROPOSAL, AND CONTRACT PERFORMANCE SECURITY 
(1) The state may, at its discretion, require bid QI 

proposal security and/or contract performance security for the 
procurement of services and supplies. 

(2) Bid or proposal security and contract performance 
security requirements must be stated in the invitation for 
bids or the request for proposals. 

(3) and (4) Remain the same. 
(5) All bid and proposal security, except bonds, will be 

returned to the unsuccessful bidders and proposers within 30 
days from the date of the award. 

(6) Remains the same. 
(7) All contract performance security, except bonds, 

will be returned to the successful bidder or offeror upon 
completion of the contract, or at the discretion of the 
procurement official as documented to assure contract 
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completion, or warranty period as declared within the 
contract. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-1-102 and 18-4-312, MCA 

2.5.503 PQBLIC NOTICE (1) through (3) Remain the same. 
(4) In the event that it is either not practicable or not 

advantageous to the state to furnish ~ solicitations to all 
the eisaere vendors listed on the central bidders vendors list 
for a specific supply or service, the purchasing agency may 
elect to shorten a bidders ~ list by selecting a sample of 
bidders or offerors. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-303 and 18-4-304, MCA 

~.5.505 MISTAKES AND MINOR VARIATIONS IN BIDS AND OFFERS 
(1) The procurement officer may allow a bidder or 

offeror to correct minor mistakes in a bid or offer if the 
mistake is clearly not attributed to an error in judgment, and 
the mistake and the intended correct bid or offer ~ is 
clearly evident on the form of the b+d document. Examples of 
correctable mistakes include, but are not limited to: 

(a) through (3) Remain the same. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-303 and 18-4-304, MCA 

2.5.601 COMPETITIVE SEALED BIDS (1) through (4) Remain 
the same. 

(5) Upon receipt of a bid or a facsimile transmission of 
a bid, ari employee of the agency other than the procurement 
officer will cause it to be time-stamped and stored in a 
secure place until the time and date set for bid opening. In 
order to be considered timely. the entire printed bid must be 
at its destination by the specified time. . 

(6) Bids shall be opened publicly at the time, date and 
place designated in the invitation for bid. ~fie ftsffie ef eaefi 
biaaer, the bid priee, afts sHek etfier iflferfflatieH as is deemed 
applepriate by the preeHremeHt effieer efiall be atailable i'er 
f'Hblie inepeetien. 

(7) Remains the same. 
(8) Following determination of product acceptability, ~ 

aft) ie~ teq~;tired, bids will be evahtates reviewed to determine 
which bidder offers the lowest cost to the state in accordance 
with the ewal~atien eri~eria specifications set forth in the 
invitation for bids aftri. including the preference provisions 
described :i.n AAM 2. 5. 403. Blcamplee ef eHeh eriteria il'lel11ae, 
bHt are PI6E limited te, transpertatien eeet, and life e~ele 
ees~ fermHlas. Bwal~atieH faete!s Heed net be preeise 
preeietere ef aetHal fHtHre eeste, b"t ee eke eneeHE peeeible 
sHeh ewalHatieH faetere shall. 
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(a) ee reaeesaele eeti~atee eaeea ~~en infet~aties the 
etate haB available eeseetsiH!J f!~t~re to~Be, asa 

(e) treat all eiSB e~~itaely. 
(9) and (10) Remain the same. 
(11) The discretion of the division or the head of a 

purchasing agency, will be used to resolve tie bids not 
resolved by the provisions of 18-1-111, MCA. ~ 
~et~ieeiele ~etheae 11ill ee ef!feeti>e iH sieee~ra~ift!J tie biae 
aHa a 11J:ittes aeterllliHatieH iB ~aae ee etal::iH!J, anard ~a} be 
111a6e b) ara>~iH~ lete. I£ eell~Bieft ie e~e~eetea reeerae ehall 
ee 111aae e£ all iso itaeiefte fer eia en \1hieh tie bide are 
reeeio ea ehewing the £elle•.ciPl!J iPlferi!IBitie'" 

(!II) the iaeHtif!ieaeiePl n~111eer sf the iPl<itflltiePl fer 
Md-. 

(e) the !!1~~~1} er eeruiee, afta 
(e) !II lieeift!J ef Bill the bidders aftd the ~rieee 

e~e111ittea. A ee~} e£ e~eh reeeras ehall be Bent te the 
attetHe} geseral'e effiee. 

(12) through (15) Remain the same. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-303, MCA 

2.5.602 COMPETITIVE SEALED PROPOSAL (1) "Competitive 
sealed proposal" is a procurement option allowing the award to 
be based upon an evaluation process using stated criteria ~ 
e.al~BitieH f!lleters. to facilitate arriving at a contract that 
will be most advantageous to the state. 

JlL Competitive sealed proposals. solicited through a 
reguest for proposals. may be practical when one or more of 
the following conditions exist: 

(a) through (c) Remain the same. 
(d) award may need to be based upon a comparative 

evaluation as stated in the request for proposals of differing 
price, quality, and contractual factors in order to determine 
the most advantageous offering to the state. Quality factors 
include technical and performance capability and the content 
of the technical proposal; ftftd or 

(e) price will be only one of several criteria 
considered in determining an award. if evaluated at all. ~ 
l!lPiiiiBP} eefteiaetatiePl ifl aeEetllliHiH!J aoiB!a IIIBY ftet be ~riee. 
~ 111 The request for proposals must be prepared in 

accordance with ARM 2.5.601(2) through (4) and must also 
include: 

(a) Remains the same. 
(b) the tel!llti.e illll!lS!E!IIHee ef e'<'ahtatiefl faetere. the 

criteria that will be used to evaluate the proposals. 
(3) Remains the same, but is renumbered (4). 
-f+l- ill PrSI!lS!!Iale afiall HBE be epeHea p~bliely e1:1t akall 

ee Sl!leHe!'i ifl I:Le l!lresesee sf a l!liSe~relllent effieial. Proposals 
shall be time-stamped upon receipt and held in a secure place 
by an employee of the agency until the established a~e aa!:e 
time. F!e~SS8}8 shall ee BhOWH OHl} tS ~et66ft6 ~8Itiei~a!:iR~ 
iR ~he eval~atieH er eeH~raetiH~ l!lteeeae. 
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-f5+ l.§l_ After the ~ .t..i.!M!. established for receipt of 
proposals, a procurement officer shall open the proposals and 
inspect the proposals for material not available for public 
inspection pursuant to 18-4-304. MCA. The procurement officer 
will remoye confidential documents and then make the proposals 
available for public inspection. Offerors submitting a 
proposal containing a claim for confidential information 
pursuant to 18-4-304, MCA. must include a statement that 
attests to the offeror's acceptance of the legal and financial 
responsibility for defending the claim. In addition, any claim 
for trade secret confidentiality must be made by an offeror's 
legal counsel using the affidavit prescribed by the division. 
a regis~er ei prepesals shall ee prepared ~ohieh shall irtel~ae 
the fta~e e~ eaeh e~~erer. ~he regis~e~ e~ prepesals shall ee 
e~eft te ~~~lie ine~eetieft eftl) at~er awoa~~ ef ~he eeftt~aet. 

(6) ~he e•al~aEien shall Be easeS eft EAe eval~atieR 
faeterl!!l see fert:ft irt Efte l!ef!~l:lest fel! "l!'e!'eeale. U1:1ft\erieal 
ratiftg l!!'ste~s ~ay ee ~l!!ea e~t are rtet reEJ:~irea. Faeeers rtee 
epeei~iea ift the ~e~~el!!t ~er prepesal shall HBE ee eertsidered. 

(7) For the purpose of conducting discussions, proposals 
shall be initially classified as: 

(a) responsive; or 
(b) non-responsive. 
(j) Proposals may be found non-responsive any time during 

the evaluation process if; · 
(A) any of the required information is not provided; 
(Bl the submitted price is found to be excessive or 

inadequate as measured by criteria stated in the request for 
proposal; or 

(C) the proposal is not within the plans and 
specifications described and required in the request for 
proposal. · 

!iil Non-responsive proposals will be eliminated from 
further consideration. 

(8) and (B) (a) Remain the same. 
(b) facilitate arriving at a contract that will be most 

advantageous to the state taking into consideration all 
~aeterl!! criteria set forth in the request for proposals. 

(c) Discussions may include oral presentations, 
interviews, demonstrations, responses to specific questions, 
modifications, and negotiations. O££e!e!s shall rtee ee 
iftfer~ea ef theil!' !artlt at the ~i~e e~ aise~:~ssierts. 

(d) At the discretion of the procurement officer, one or 
more offerors may be provided an opportunity to submit a best 
and final offer if additional information is required in order 
to reach a final decision. A best and final offer may not be 
requested from the offeror(s) on price alone. 

(9) Remains the same. 
(lOl The evaluation shall be based on the evaluation 

criteria set forth in the request for proposals. The 
evaluators shall exercise discretion in assigning points or 
value to a proposal. which involves a iudgmental assessment of 
the evaluation criteria. The contract will be awarded to the 
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highest scoring proposal offered bv a responsive and 
responsible offeror. 

(10) Remains the same, but is renumbered (11) . 
~ All ~re~eeal aee~Menes a!e awaila~le fer ~~elie 

ins~ee~ien afte! ~~e een~!ae~ is enee~~ea, eneep~ fer ~!aae 
seerees as aeHI'Iea ey ~~e t:lfiHel'fft 'Praae 8eere~s hee, 'Piele 38, 
eha~t;er 14, ~art; 4, !!CA. 

(12) and (13) Remain the same. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-304, MCA 

2.5.603 SMALL PURCHASES OR LIMITED SOLICIATIONS OF 
SUPPLIES AND SERVICES (1) Remains the same. 

(2) The division or state agency, if authorized in a 
written delegation agreement, may procure supplies or services 
costing between $5,001 and $15,000 using a limited 
solicitation procedure. This procedure requires a minimum of 
three viable written or oral ~~et;aeieHs Qig§, if available. 
The award must be made to the lowest responsible and 
responsive bid. The limited solicitation procedure must be 
documented and, wherever practical, use the ae~a!tMenl!'s 
state's vendo'r list. 

(3) and (4) Remain the same. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-305, MCA 

2.5.604 SOLE SOURCE PROCUREMENT (1) through (5) Remain 
the same. 

(6) through (6) (c) Remain the •arne. 
(d) purchase or renewal of maintenance agreements for 

software or hardware MBil'lteHanee a~!eeMel'lts. 

AUTH: Section 18-4-221, MCA 
IMP: Section 18-4-306, MCA 

6. We propose to adopt New Rule I concerning requests for 
information to give agencies some guidance in how to use this 
form of information gathering. We mean to clearly state that a 
request for information may not be used as a "source selection 
method" permitted in Title 18, chapter 4, MCA. 

7. We propose to adopt New Rule II concerning late bids 
and proposals to specify in rule what is the long held policy 
in public procurement and specifically of the Department of 
Administration concerning late bids and proposals. 

8. We propose to repeal ARM 2.5.119 because it 
unnecessarily repeats the statute found in Section 18-4-132, 
MCA. 

9. It is necessary to amend the rules for the following 
reasons: 
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ARM 2.5.201(3) is deleted as unnecessary. A new (3) is 
inserted to include a reference to "bidder" when discussing 
the definition of "bid." 

ARM 2.5.201(6) is deleted as unnecessary. 
ARM 2.5.201(new 11) and (new 15) are amended to add 

definitions of •exclusive• and •non-exclusive" contracts. 
Recently the state has begun distinguishing between these two 
types of contracts and a formal definition will assist vendors 
and agencies in understanding the difference. 

ARM 2.5.201(15) is deleted as unnecessary since there is 
a definition of "resident bidder.• 

ARM 2.5.201(16) is amended to clarify that an "offeror" 
is a vendor responding to a request for proposal instead of an 
"invitation for bid." 

ARM 2.5.201(17) changes the wording to reflect a 
different business practice for the state's new purchasing 
software. 

ARM 2.5.201(old (21) and new (31)) reflects the new name 
for the state procurement bureau. This same change is made 
ever}rwhere reference is made to the "purchasing" bureau. 

ARM 2.5.201(new 21) is amended to add a definition of 
"request for information." This defipition will give agencies 
some guidance in how to use this form of information 
gathering. We mean to clearly state that a request for 
information may not be used as a "source selection method" 
permitted in Title 18, chapter 4, MCA. 

ARM 2.5.201(new 22) is amended to add a definition of 
"request for quote." This definition is necessary because the 
state's new purchasing software refers to "requests for quote• 
and not "invitations for bid'' or "requests for proposals• as 
found in statute. 

ARM 2.5.201(new 24) changes the name of the purchasing 
bureau to "state procurement bureau.• 

ARM 2.5.201(new 30) adds the word "offeror" where the 
rule discusses "specifications" to clarify that the rule 
applies to both invitations to bid and requests for proposals. 

ARM 2.5.201(new 36) "Goods" is replaced as an outdated 
term with "supplies." 

ARM 2.5.202(5) (c) is amended to reflect language in 
Section 2-17-302, MCA concerning communications systems. 

ARM 2.5.202(6) (a) provides clarification. 
ARM 2.5.202(6) (c) changes the name of the bureau. 
ARM 2.5.302 is amended to refer to the state's new 

electronic requisition form and changes the name of the 
bureau. 

ARM 2.5.303(3) The last sentence is dropped because it 
does not relate to the subject matter of liquidated damages. 

ARM 2.5.401 is amended to reflect changes required by the 
new purchasing software. 

ARM 2.5.403 is amended to reflect Sections 18-1-101 and 
18-1-113, MCA, which refer to "public agencies" maintaining a 
file of affidavits for the Montana resident preference. The 
rule currently only refers to "the division" maintaining the 
affidavits which is inaccurate. The second part of the 
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amendment clarifies how the state will proceed in handling 
claims for resident preference from branch offices of a parent 
company. Furthermore, the amendments clarify when a preference 
for printing is applied. 

ARM 2.5.404 is amended to make minor clarifications 
concerning bid and proposal preparation. 

ARM 2.5.405 is amended to change the name of the bureau. 
ARM 2.5.406 is amended to include a statement to clarify 

that the state is responsible for making determinations of 
what is in the state's best interest in a protest procedure. 
This became an issue during recent litigation. 

ARM 2.5.407 is amended to clarify that the state may 
consider its own experience with a vendor in making a 
determination of •responsibility• as required in Section 18-4-
308, MCA. 

ARM 2.5.501 is amended to make minor clarifications in 
the text. 

ARM 2.5.502 is amended to continue to distinguish between 
bids and proposals and bidders and offerors. 

ARM 2.5.503 is amended to make minor clarifications in 
the text. 

ARM 2.5.505 is amended to make minor clarifications in 
the text concerning bids and proposals. 

ARM 2.5.601(5) is amended to clarify that incomplete bids 
will not be accepted as timely. Subsection (6) is amended to 
clarify that all information involving a bid is open to the 
public. Subsection (8) is amended to clarify how bids will be 
awarded and to continue the clarification between bids and 
proposals. Some material is deleted as unnecessary. Subsection 
(11) makes minor clarifications and removes unnecessary text. 

ARM 2.5.602 is amended extensively as a result of a 1998 
Montana Supreme Court decision addressing the "public's right 
to know" concerning the request for proposal process and as a 
result of recent litigation. See Great Falls Tribune Company 
~~ 1998 MT 133, 959 P.2d 508 (1998). Subsection (1) is 
amended to clarify that the evaluation process for a request 
for proposal process must be based solely on "stated criteria" 
and removes the confusing and redundant reference to 
"evaluation factors." In addition, language is inserted to 
clarify that the purpose of the request for proposal process 
is to reach a contract that will be most advantageous to the 
state. New subsection (2) (e) clarifies the language concerning 
the consideration of price in a request for proposal. 
Subsection (3) (b) states that evaluation criteria must be 
included in the original solicitation document. Subsection (5) 
is amended to remove restrictions on the public's right to 
inspect the proposal documents. Subsection (6) concerns the 
protection of trade secret information and what an offeror 
must do in order to submit trade secret material. Old 
subsection (6) is deleted and the concepts re-inserted in new 
(10). New subsection (7) describes when a proposal may be 
found non-responsive and specifies that proposals found non~ 
responsive may not be considered further. Subsection (B) (c) is 
amended to remove the restriction on informing offerors of the 
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their status. This information may not be withheld under the 
recent Supreme Court opinion. 

ARM 2.5.602(8) (d) places limitations on when best and 
final offers may be requested. The Supreme Court decision 
concerning the public's right to know implies that competing 
offerors may now inspect each others proposals for information 
that may enhance their own ability to obtain a contract award. 
If best and final offers were requested on price alone, the 
business community could be subjected to an auction type 
environment that is not permitted even in the invitation for 
bid process. 

ARM 2.5.602(10) is amended to describ~ how requests for 
proposals may be evaluated. In addition, language is included 
to clarify that discretion will be involved in the evaluation 
process, implying that an RFP evaluation process cannot be 
totally without some subjectivity. However, this amendment 
also limits that discretion by clarifying that the contract 
must be awarded to the highest scoring proposal offered by a 
responsible and responsive offeror. Subsection (11) is struck 
because it directly conflicts with the Supreme Court decision. 

ARM 2.5.603 is amended to state that contracts awarded 
using the limited solicitation process must be awarded on the 
basis of lowest responsive and responsible bidder. 

ARM 2.5.604 is amended to clarify the intent of the rule. 

10. Proposed rule notices are placed on the Procurement 
and Printing Division's Internet site at 
www.state.mt.us/doa/ppd. 

11. Concerned persons may submit their data, views, or 
arguments concerning the proposed rule actions to Sheryl Motl, 
Bureau Chief, State Procurement Bureau, Department of 
Administration, PO Box 200135, Helena, MT, 59620-0135. 
Electronic responses may be sent to smotl@state.mt.us. Any 
comments must be received no later than November 4, 1999. 

12. If persons who are directly affected by the proposed 
action wish to express their data, views, and arguments orally 
or in writing at a public hearing, they must make a written 
request for a hearing and submit this request along with any 
written comments they have to Sheryl Motl at the address 
listed above. The comments must be received no later than 
November 4, 1999. 

13. If the agency receives requests for a public hearing 
on the proposed action from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the appropriate administrative rule review 
committee of the legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
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persons directly affected has been determined to be 25 based 
on the minimum numbers stated above. 

14. The Department of Administration maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
their name added to this list shall make a written request 
which includes the name and mailing address of the person to 
receive notices and specifies that the person wishes to 
receive notice regarding state procurement. Such written 
request may be mailed or delivered to Sheryl Motl, PO Box 
200135, Helena, MT 59620-0135, faxed to the office at (406) 
444-2529, or may be made by completing a request form at any 
rules hearing held by the Department of Administration. 

15. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 

By: 
Lois Menzies 

Lois Menzies, Director, Department of Administration 

Dal Smilie 
Dal Smilie, Rule Reviewer, Department of Administration 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE CLASSIFICATION REVIEW COMMITTEE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 6.6.8301, 
concerning updating references 
to the NCCI Basic Manual for 
Workers Compensation and 
Employers Liability Insurance, 
1996 ed. 

TO: All Concerned Persons 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 
6.6.8301 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On December 16, 1999, the Montana Classification 
Review Committee proposes to amend ARM 6.6.8301 updating 
references to the NCCI Basic Manual for Workers Compensation and 
Employers Liability, 1996 edition. 

2. The Classification Review Committee will make 
reasonable accommodations for persons with disabilities who wish 
to participate in this rulemaking process and need an 
alternative accessible format of this notice. If you require an 
accommodation, contact the Committee no later than 5:00p.m., 
November 9, 1999, to advise us of the nature of the 
accommodation needed. Please contact Christy Wei kart, State 
Compensation Insurance Fund, 5 South Last Chance Gulch, Helena, 
MT 59601; telephone (406) 444-9332; fax (406) 444-6555. 

3. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is 
interlined) : 

6.6.8301 ESTABLISHMENT OF CLASSIFICATION FOR COMPENSATION 
PLAN NO. 2 (1) The committee hereby adopts and incorporates by 
reference the NCCI Basic Manual for Workers Compensation and 
Employers Liability Insurance, 1996 ed., as supplemented through 
August 1. 1999, JeR~eP} 1, 1999, which establishes 
classifications with respect to employers electing to be bound 
by compensation plan No. 2 as provided in Title 39, chapter 71, 
part 22, Montana Code Annotated. A copy of the Basic Manual for 
Workers Compensation and Employers Liability Insurance is 
available for public inspection at the Office of the 
Commissioner of Insurance, Room 270, Sam W. Mitchell Building, 
126 North Sanders, P.O. Box 4009, Helena, MT 59620-4009. Copies 
of the Basic Manual for Workers Compensation and Employers 
Liability Insurance may be obtained by writing to the Montana 
Classification Review Committee in care of the National Council 
on Compensation Insurance, Inc., 7220 West Jefferson Avenue, 
Suite 310, Lakewood, Colorado 80235. Persons obtaining a copy 
of the Basic Manual for Workers Compensation and Employers 
Liability Insurance must pay the committee's cost of providing 
such copies. 
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(2) Remains the same. 

AUTH: 33-16-1012, MCA; 
IMP: 33-16-1012, 2-4-103, MCA 

4. The proposed amendments are necessary in order to 
update references to the NCCI Basic Manual for Workers 
Compensation and Employers Liability. Changes to the NCCI Basic 
Manual for Workers Compensation and Employers Liability affect 
classifications for those employers listed below: 

Item B-1359 - Elimination or Enhancement of Selected 
Basic Manual Classifications and Basic Manual 
classification Advisory Notes 

Purpose: The proposed filing eliminates three 
classifications that have minimal national 
payroll/credibility. The three codes are: 

14 70 - Coke Mfg. & Dri vera (any existing 
experience in this code will be moved 
to Code 1472) 

7323F Stevedoring: Explosive Materials 
Under Contract (existing experience 
moved to Code 7309F, 7317F or 7327F 
depending on type of stevedoring 
performed) 

8710 - Field Bonded Warehousing All 
Employees & clerical (existing 
experience moved to Codes 8291, 8292 
or 8293 depending on type of items 
being warehoused) 

Item B-1361 - Basic Manual Updates or Selected Rules 
and References 

Purpose: Filing proposes 9 different enhancement or 
modernization's of certain Basic Manual 
Rules and References 

Specialty Contractor Classifications: 
1) Flagging Services 
2) Concrete Pumping Service 

Purpose: To assign all specialty contractor flagging 
services to Code 5506 Street or Road 
Construction: Paving or Repaving and to assign 
all specialty contractor concrete pumping 
services to Code 9534 - Mobile Crane and Hoisting 
Service Contractors NOC. 

5. Concerned persons may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Christy Weikart, c/o National Council on Compensation Insurance, 
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Inc., 7220 West Jefferson Avenue, Suite 310, Lakewood, Colorado 
80235, to be received no later than December 1, 1999. 

6. If persons who are directly affected by the proposed 
amendment wish to express their data, views and arguments orally 
or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
written comments they have to Christy Wei kart, Chairperson, 
Montana Classification Review Committee, c/o National Council on 
Compensation, Inc., 7220 West Jefferson Avenue, Suite 310, 
Lakewood, Colorado 80235. The comments must be received no 
later than December 1, 1999. 

7. If the classification review committee of the state of 
Montana receives requests for a public hearing on the proposed 
amendments from either 10% or 25, whichever is less, of the 
persons who are directly affected by the proposed amendment; 
from the appropriate administrative rule review committee of the 
legislature; from a governmental agency or subdivision; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

Ten percent of the businesses directly affected by the 
proposed elimination of the classification codes has been 
determined to be 10 based on 100 businesses. 

Ten percent of the business directly affected by the 
proposed change to specialty flagging contractors and specialty 
concrete pumping contractors has been determined to be 25 based 
on 250 businesses. 

8. The State Auditor's Office maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have their 
name added to the list shall make a written request which 
includes the name and mailing address of the person to receive 
notices and specifies whether the person wishes to receive 
notices regarding insurance rules, securities rules, or both. 
Such written requests may be mailed or delivered to the State 
Auditor's Office, P.O. Box 4009, Helena, MT, 59604, faxed to the 
office at (406) 444-3497, or may be made by completing a request 
form at any rules hearing held by the State Auditor's Office. 
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9. The bill sponsor notice requirements of 2-4-302, MCA do 
not apply. 

CLASSIFICATION AND 
REVIEW COMMITTEE 

By: 

By: 

Christy Weikart 
Chairperson 

Gary L. Spaeth 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining ) 
to definitions and the proposed) 
adoption of rules pertaining ) 
to post-graduate training ) 
programs · ) 

TO: All Concerned Persons 

) 
) 
) 
) 
) 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.28.1501 DEFINITIONS AND 
THE PROPOSED ADOPTION OF 
NEW RULES I MEDICAL STUDENT, 
II STUDENT'S PERMITTED 
ACTIVITIES, III INTERN, IV 
INTERN'S SCOPE OF PRACTICE, 
V RESIDENT, VI RESIDENT'S 
SCOPE OF PRACTICE AND VII 
APPROVED RESIDENCY 

1. On November 10, 1999, at 10:00 a.m., a public hearing 
will be held in the Division of Professional and Occupational 
Licensing Conference room, Lower Level, Arcade Building, 111 
North Jackson, Helena, Montana, to consider the proposed 
amendment and adoption of the above-stated rules. 

2. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
November 1, 1999, to advise us of the nature of the 
accommodation that you need. Please contact LaVelle Potter, 
Board of Medical Examiners, 111 N. Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513; telephone (406) 444-9322; Montana 
Relay 1-800-253-4091; TOO (406)444-2978; facsimile (406) 444-
9396. Persons with disabilities who need an alternative 
accessible format of this document in order to participate in 
this rule-making process should contact Lavelle Potter. 

3. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.28.1501 DEFINITIONS As used in this sub-chapter the 
following definitions apply: 

(1) and (2) will remain the same. 
(3) "Intern" means a person who has graduated from an 

approved medical school, and is enrolled in a program of 
training approved for first year post-graduates. The intern 
may also be referred to as "in post-graduate year 1" (PGY-1), 
or •first year resident." 

(a) An intern has passed USMLE Steps 1 and 2. and is 
preparing for, or awaiting the results of. USMLE Step 3, or 
the American osteopathic equivalent; 

(b) An intern is: 
(il not yet eligible for licensure; 
(iil not required to obtain a license for medical 

practice performed while in Montana: and 
(iii) not monitored by the board. 
(c) The board may extend the time of internship beyond 
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one year for good cause shown. 
(3) and (4) remain the same, but are renumbered (4) and 

(5) . 
(6) "Medical student" means a person currently enrolled 

in a school of allopathic or osteopathic medicine approved by 
the council on medical education of the American medical 
association. the equivalent body of the American osteopathic 
association or the board. 

(a) A medical student is: 
(il not yet eligible for licensure: 
!iil not required to obtain a license for medical 

practice performed while in Montana: and 
(iii) not monitored by the board. 
(bl A person is not a medical student if the person: 
(i} has been awarded a doctorate degree and 

successfully completed the United States medical licensing 
examination (USMLE) Steps 1 and 2. or the equivalent level of 
testing by the American osteopathic association: or 

(iil has passed USMLE Step 3. or the equivalent level 
of testing by the American osteopathic association. 

(5) remains the same, but is renumbered (7) . 
(8) "Resident" means a person who is educationally 

eligible for licensure as a physician, that is; 
(a) has the degree of medical doctor. doctor of 

osteopathy or an equivalent degree: 
(b) for purposes of licensure only: 
(i) prior to October 1. 2001. has completed post-graduate 

year 1; or 
<ii) on or after October 1. 2001, has completed post­

graduate year 2; 
(c) holds a certificate from the educational commission 

for foreign medical graduates (ECFMG) where applicable. or the 
American osteopathic association equivalent; and 

(d) is enrolled in a residency training program approved 
by the accreditation council for graduate medical education 
(ACGME) or the equivalent American osteopathic association 
credentialing body, 

(e) A resident may apply for licensure: 
(i) if the resident is enrolled in an ACGME-approved 

residency or a residency approved by the American osteopathic 
association. the resident need not have an existing. active 
license to practice as a physician in a state or territory of 
the United States: 

(iil if the resident is not enrolled in an ACGME­
approved residency, the resident must have an existing. active 
license to practice as a physician in a state or territory of 
the United States in order to obtain resident registration." 

(6) through (8) remain the same, but are renumbered (9) 
through ( 11) . 

Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102, 
37-3-203, MCA 
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4. The proposed new rules will read as follows: 

"I MEDICAL STupENT'S PERMITTED ACTIVITIES (1) All 
medical practice must be under the direct supervision of a 
Montana-licensed physician, who must be aware of the 
limitations on the medical student's scope of practice. 
Either the medical student's medical school or the supervising 
physician must carry malpractice insurance covering the 
medical student's practice during the training process. 

(2) As used herein, "direct supervision" means that the 
supervising physician is physically present in the same 
building as the medical student, or is within 20 minutes of 
the physical presence of the patient being cared for by the 
medical student. 

(3) The medical student may: 
(a) assist the licensed physician in medical procedures 

(for example, suturing wounds) in an office or hospital; 

and 

(b) scrub and assist the licensed physician in surgery; 
(c) participate in educational and patient conferences; 

(d) participate in medical research. 
(4) The medical student may not practice independently; 

for example, among other things, the medical student may not: 
(a) perform surgery; 
(b) care for a patient in an emergency room without the 

physical presence of the supervising physician; 
(c) prescribe medications without the co-signature of 

the medical student's supervising physician; 
(d) write or issue orders without the co-signature of 

the medical student's supervising physician; or 
(e) sign hospital records or patient charts without the 

co-signature of the medical student's supervising physician." 
Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102, 

37-3-203, MCA 

"II INTERN'S SCOPE OF PRACTICE (1) If the training 
program in which the intern is enrolled is approved by the 
ACGME, the intern's scope of practice shall be defined by the 
residency review committee of the ACGME, or American 
osteopathic association equivalent. 

(2) If the training program in which the intern is 
enrolled is not approved by the ACGME or American osteopathic 
association equivalent, the intern's medical practice must be 
under the direct supervision of a Montana-licensed physician, 
who: · 

(a) must be aware of the statutory limitations on the 
intern's scope of practice; and 

(b) must carry malpractice insurance covering the 
intern's conduct during the training process. 

(3) As used herein, "direct supervision" means that the 
supervising physician is physically present in the same 
building as the intern, or is within 20 minutes of the 
physical presence of the patient being cared for by the 
intern. 
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(4) Subject to the local training program's 
requirements, the intern may: 

(a) assist the licensed physician in medical procedures 
(office and hospital); 

(b) scrub and assist the licensed physician in surgery; 
(c) participate in educational and patient conferences; 
(d) participate in medical research; ' 
(e) prescribe medications, without the co-signature of 

the intern's supervising physician; 
(f) write or issue orders, without the co-signature of 

the intern's supervising physician; and 
(g) sign hospital records or patient charts, without the 

co-signature of the intern's supervising physician. 
(5) The intern may not practice independently; for 

example, among other things, the intern may not: 
(a) perform surgery; or 
(b) care for a patient in an emergency room without the 

physical presence of the supervising physician." 
Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102, 

37-3-203, MCA 

"III RESIDENT'S SCOPE OF PRACTICE (1) A resident may 
practice medicine in a hospital or clinic in which the 
resident is training, under the general supervision of a 
Montana-licensed physician. 

(2) As used herein, "general supervision" means that the 
supervising physician need not be physically present in the 
same building as the resident, nor within 20 minutes of the 
physical presence of the patient being cared for by the 
resident. 

(3) If the training program in which the resident is 
enrolled is approved by, or affiliated with a program approved 
by the ACGME, the resident's scope of practice shall be 
defined by the residency review committee of the ACGME. 

(4) If the training program in which the resident is 
enrolled is not approved by the ACGME, the supervising 
physician must be aware of the statutory limitations on the 
resident's scope of practice, and must carry malpractice 
insurance covering the resident's conduct during the training 
process. 

(5) A resident may, among other things: 
(a) participate in active, actual patient care; 
(b) write prescriptions and orders without co-signature 

of the sponsoring or supervising physician; 
(c) sign hospital charts and office records; 
(d) assume increasing responsibility in surgical and 

medical care, within the context of a review process; 
(e) take emergency room and other calls independently 

and without direct supervision; and 
(f) participate in medical research and review 

processes." 
Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-1-102, 

37-3-203, MCA 

MAR Notice No. 8-28-51 19·10/7/99 



-2147-

"IV APPRQVED RESIDENCY (1) A residency is approved for 
purposes of 37-3-102(3), MCA, if the training program meets 
the following criteria: 

(a) is in a hospital or clinic located in the United 
States; and 

(b) has been approved by the American council on 
graduate medical education or the American osteopathic 
association. 

(2) Alternatively, a residency is approved if, upon 
investigation, the board finds that the residency: 

(a) is approved by, or affiliated with, the world health 
organization; 

(b) carries malpractice insurance; 
(c) has been approved for certification by the American 

board of medical specialties; 
(d) requires residents to have sufficient fluency in 

spoken and written English to practice medicine with 
reasonable skill and safety; 

(e) has an internal examination process (if written 
examinations are conducted, the residency will provide the 
board with reports or access to examination results); and 

(f) provides that residents are supervised by a mentor 
who: 

(i) is a licensed physician; and 
(ii) provides written evaluations and/or reports to the 

training program, and to the board upon request." 
Auth: Sec. 37-1-131, 37-3-203, MCA; IMP, Sec. 37-3-102, 

37-3-203, MCA 

REASON: There are three levels of medical education after the 
baccalaureate degree which are undertaken by persons training 
to be physicians: medical school (generally, four years, 
following the college bachelor degree), internship (or "post­
graduate year 1" following medical school) and residency 
("post-graduate years 2 and 3" following internship.) Section 
37-3-102, MCA, authorizes the Board to approve "internships" 
and "residencies," but does not set down criteria for such 
approval, nor does it distinguish between those two levels of 
post-graduate education. There is no definition for the term 
"medical student,• nor is that level of education 
distinguished from that of interns and residents. Section 37-
3-203, MCA, exempts interns and residents from licensure, but 
does not set forth a scope·of practice for either educational 
level, or for that of the medical student. This silence in 
the law has raised questions and problems. 

Although Montana does not have a medical school, the 
state is experiencing a healthy increase in all levels of 
physicians-in-training coming into the state for at least part 
of their medical education--for rotations of two- to four­
weeks up to two or more years. These persons learn how to 
provide rural medicine, and many are attracted to the state 
and return to settle and practice permanently here. At 
present, however, there is no formal regulation of these 
trainee physicians, although they are undertaking increasing 
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responsibility for actual patient care. Questions have been 
presented to the Montana Board of Medical Examiners as to the 
scope of practice of these trainees, such as: "Can a medical 
student assist at surgery?" •can a foreign medical graduate 
who does not qualify for a Montana physician license work in 
the state as a 'resident?"' •can an 'intern' order 
medications for a patient in a hospital, or must orders be 
counter-signed by a Montana-licensed physician?" 

The Montana Board of Medical Examiners determined that a 
systematic set of rules was needed to define the 
qualifications of the three educational levels (that is, 
•medical student, • •intern• and •resident"), and to give the 
public notice of the scope of practice at each level and the 
degree of supervision required. The rules proposed above were 
drafted in consultation with the administrators of some of the 
training programs operating in the state. 

The proposed rules set the standards the Board would 
apply in answering questions from the public, and 
administering the licensing and disciplinary statutory scheme. 
The proposed rules give guidance to persons seeking Board 
approval of non-accredited programs, as provided in section 
37-3-102, MCA. The proposed rules fill a gap in the law, and 
are consistent with the existing statutory and regulatory 
scheme. 

5. Concerned persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Medical Examiners, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile, number (406)444-9396, to 
be received no later than 5:00p.m., November 10, 1999. 

6. Charlene Norris, attorney, has been designated to 
preside over and conduct this hearing. 

7. Persons who wish to be informed of all Board of 
Medical Examiners administrative rulemaking proceedings or 
other administrative proceedings may be placed on a list of 
interested persons by advising the Board at the hearing or in 
writing to the Board of Medical Examiners, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513 or by phone at 
(406)444-4284. 

8. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 
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BOARD OF MEDICAL EXAMINERS 
LAWRENCE R. McEVOY, MD, 
PRESIDENT 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, Septemeber 27, 1999 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment and adoption of 
rules pertaining to nursing 
tasks that may be 
delegated, general nursing 
tasks that may not be 
delegated, nursing tasks 
related to gastrostomy feeding 
that may be delegated 

TO: All Concerned Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.32.1702 NURSING TASKS 
WHICH MAY BE DELEGATED, 
8.32.1709 GENERAL NURSING 
TASKS THAT MAY NOT BE 
DELEGATED, NEW RULE I 
NURSING TASKS RELATED TO 
GASTROSTOMY FEEDING THAT MAY 
BE DELEGATED 

1. On October 27, 1999, at 2:00p.m., a public hearing 
will be held in the Boyd Andrew Center, Suite 1E, Arcade 
Building, 111 North Last Chance Gulch, Helena, Montana, to 
consider the proposed amendment and adoption of the above~ 
stated rules. 

2. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this action and need an alternative accessible 
format of this notice. If you require an accommodation, 
contact the Department of Commerce no later than 5:00 p.m., 
on October 20, 1999, to advise us of the nature of the 
accommodation that you need. Please contact Jill Caldwell, 
Acting Executive Director, Board of Nursing, 111 N. Jackson, 
P.O. Box 200513, Helena, Montana 59620~0513; telephone (406) 
444-7762; Montana Relay 1-800-253-4091; TDD (406)444-2978; 
facsimile (406)444-7759. 

3. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.32.1702 NURSING TASKS WIH€H THAT MAY BE DELEGATED 
(1) Nursing tasks that may be delegated are as follows: 
+±+JBl Aadministration of medications as provided in 

this subchapter. 
(b) administration of a gastrostomy tube feeding by way 

of a nonacute. well healed. patent. percutaneous insertion 
site older than 2 months as provided in this subchapter." 

Auth: Sec. 37-8-202, MCA; IM£, Sec. 37-8-202, MCA 

"8.32.1709 GENERAL NURSING TASKS THAT MAY NOT BE 
DELEGATED (1) By way of example, but not in limitation, the 
following are nursing tasks that are not within the scope of 
nursing judgment to delegate to an unlicensed person: 

(a) sterile procedures.involving a wound or an 
anatomical site which could potentially become infected; 

(b) non-sterile procedures such as dressing or cleansing 
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penetrating wound or deep burns; 
(c) invasive procedures such as inserting tubes in a 

body cavity or instilling or inserting substances into an 
indwelling tube except administration of a gastrostomy tube 
feeding by way of a nonacute. well healed. patent. 
percutaneous insertion site older than 2 months; 

(d) and (e) remain the same." 
Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA 

4. The proposed new rule will read as follows: 

"NEW RQLE I NQRSING IASKS (1) Feeding via a gastrostomy 
tube is a nursing function. As such, the nurse retains full 
responsibility for such feeding administration. 

(2) Administration of gastrostomy tube feeding may only 
be delegated by the nurse as provided in ARM 8.32.1705 and 
8.32.1707. 

(3) The following activities related to gastrostomy tube 
feeding may not be delegated: 

(a) calculation of any nutritional formulas; or 
(b) administration of medications by way of the 

gastrostomy tube." 
Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-202, MCA 

REASON: The Board of Nursing recognizes that certain healthy 
individuals rely on gastrostomy tube feedings for nutrition. 
The current statutes and rules for nursing require only a 
licensed nurse administer these feedings. This poses a 
problem for many individuals who would need to obtain 
professional nursing services for several feedings a day. 
Recognizing that this procedure is safely done by an 
adequately trained non-professional person, the Board of 
Nursing has decided to amend and adopt these rules of 
delegation. 

5. Concerned persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Nursing, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, or by facsimile, number (406) 444-7759, to be 
received no later than 5:00p.m., November 4, 1999. 

6. F. Lon Mitchell, attorney, has been designated to 
preside over and conduct this hearing. 

7. The Board of Nursing maintains a list of interested 
persons who wish to receive notices of rulemaking actions 
proposed by this Board. Persons who wish to have their name 
added to the list shall make a written request which includes 
the name and mailing address of the person to receive notices 
and specifies that the person wishes to receive notices 
regarding the Board of Nursing. such written request may be 
mailed or delivered to the Board of Nursing, faxed to the 
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office at (406)444-7759 or may be made by completing a request 
form at any rules hearing held by the Board of Nursing. 

8. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 

BY: 

BY: 

BOARD OF NURSING 
KIM POWELL, RN, BSN, PRESIDENT 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 27, 1999. 
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BEFORE THE BOARD OF OPTOMETRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to licensure of out-of-state 
applicants, approved programs 
or courses, therapeutic pharm­
aceutical agents, approved 
course and examination, and 
approved drugs 

TO: All Concerned Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.36.417 LICENSURE OF 
OUT-OF-STATE APPLICANTS, 
8.36.602 APPROVED PROGRAMS 
OR COURSES, 8.36.801 
THERAPEUTIC PHARMACEUTICAL 
AGENTS, 8.36.803 APPROVED 
COURSE AND EXAMINATION, AND 
8.36.804 APPROVED DRUGS 

1. On November 5, 1999, at 9:00a.m., a public hearing 
will be held in the Division of Professional and Occupational 
Licensing Conference room, Lower Level, Arcade Building, 111 
North Jackson, Helena, Montana, to consider the proposed 
amendment of the above-stated rules. 

2. The proposed amendment wi 11 read as follows: (new 
matter underlined, deleted matter interlined) 

11 8.36.417 LICENSURE OF OUT-OF-STATE APPLICANTS (1) and 
(a) remain the same. 

(b) the candidate shall supply a copy of the certified 
transcript sent directly from a college, university or 
institution approved by the board, including schools of 
optometry accredited by the iRterRatienal association of 
regulatory boards of exafflinere in optometry (ARBO) , in which 
the practice and science of optometry is taught in a course of 
study covering eight semesters or four years of actual 
attendance; 

(c) through (f) remain the same." 
Auth: Sec. 37-10-202, MCA; IM£, Sec. 37-1-304, MCA 

"8.36.602 APPROVED PROGRAMS OR COURSES (1) The type of 
educational programs approved by the board shall be those 
affiliated with national, regional or state optometric 
associations, academies, colleges of optometry or approved by 
the internatienal association of regulatory boards of 
exafflinere in optometry's council on optometric practitioner 
education (COPE) . 

(a) through (3) (c) remain the same." 
Auth: Sec. 37-1-319, 37-10-202, MCA; IMP, Sec. 37-1-306, 

MCA 

' 18. 36.801 THERAPEUTIC PHARMACEUTICAL AGENTS ( 1) remains 
the same. 

(a) A certificate of competency for use of therapeutic 
pharmaceutical agents will be issued by the board of optometry 
to those doctors of optometry who have successfully taken a 
required course and passed a required examination~ 
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81:1eee8sf't1lly f!as8eei aft enamiHatiem ef tae iHteFHatieHal 
aaesH3aH3e>ee~i~aH;ti4i,;;eH'H~-<;e!4f!-l;e!EsnaHF!'Eeii!sr-is;Hf!-ie~J~!a3Aift!l;loi-l' Hft<ee;F!'iBB-Joi;' HR-eef!i*-teemmee-tt~F¥Y in an approved 
course as defined in ARM 8.36.803(1). The fee will be 
determined by the board. 

(b) and (c) remain the same." 
Auth: Sec. 37-10-202, MCA; 1M£, 37-1-304, 37-10-304, MCA 

"6. 36.803 APPROVED COURSE AND EXAMINATION ( 1) remains 
the same. 

(a) The test for competency will be given either by the 
staff conducting the course, or the tAB ARBO. The ±AB ARBO 
exam referred to in this 8eetieR rule is the exam on ocular 
therapeutics. A passing score will be an average of 75% or 
higher on all subjects tested. 

Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10-304, MCA 

"8.36.604 APPROVED DRUGS (1) The board hereby approves 
the following drugs for the use in ocular treatment limited to 
the anterior segment of the eye and adnexa: 

~lgl ~ef!ieal e!''ti~B Anti-infective agents. including: 
+a+lil Anti-biotic a~eHEB,L 
+Btliil Anti-viral a~eHtB,L 
+et!iiil Anti-fungal a~eHtB,L 
+etliYl AHti iHflammateFy a~eRts, Anti-parasitic; 
(d •'•Rti histamiAes, 
+d}lQl OFal e!''ti~B Auto-immune agents. including: 
+a+lil O!'al aAal~esies Anti-allergy,L 
liil Anti-histamines; 
liiil Decongestants: 
liYl Mast cell stabilizers; 
lYl Anti-anaphylaxis; 
l£l Analgesics; 
(i) Geeeiae, 
( i i) P!'8fl8l!Yf!heHe, 
(iii) IIye!'eeeeeAe, 
(iv) Dih}e!'eeeeeiHe. 
(e) ~he aeeve may ee aemiHieteree aleHe er ia 

eelfteiHatieA with AsH sehee~:~lee a!' aea !'e~~:~latee e!'\:1~8. 
lQl Anti-inflammatory agents; 
lgl Anti-glaucoma agents; 
lil Hyperosmotic agents; 
lol Autonomic agents; 
+etlhl Over the counter agents." 
Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10-101, 37-10-

304, MCA 

REASON: The International Association of Boards (IAB) hae 
recently changed its name to the Association of Regulatory 
Boards of Optometry (ARBO) . The proposed amendments to ARM 
8.36.417, 8.36.602, 8.36.801 and 8.36.803 are simply to 
reflect the correct name of the board's national association. 

The Montana Legislature passed House Bill 85 in the 1999 
session which allows optometrists to treat Glaucoma. The 
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amendments to ARM 8.36.801 and 8.36.804 will implement that 
bill by stating that anti-glaucoma drugs can be prescribed by 
an optometrist. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this action and need an alternative accessible 
format of this notice. If you require an accommodation, 
contact the Department of Commerce no later than 5:00p.m., 
on October 25, 1999, to advise us of the nature of the 
accommodation that you need. Please contact Linda Grief, 
Board of Optometry, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513; telephone (406)444-5924; Montana Relay 1-
800-253-4091; TDD (406)444-2978; facsimile (406)444-1667. 

4. Concerned persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Optometry, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, or by facsimile, number (406)444-1667, to be 
received no later than 5:00p.m., November 5, 1999. 

5. Ed Meyers, attorney, has been designated to preside 
over and conduct this hearing. 

6. The Board of Optometry maintains a list of interested 
persons who wish to receive notices of rulemaking actions 
proposed by this Board. Persons who wish to have their name 
added to the list shall make a written request which includes 
the name and mailing address of the person to receive notices 
and specifies that the person wishes to receive notices 
regarding the Board of Optometry. Such written request may be 
mailed or delivered to the Board of Optometry, faxed to the 
office at (406)444-1667 or may be made by completing a request 
form at any rules hearing held by the Board of Optometry. 

7. The bill sponsor notice requirements of 2-4-302, MCA, 
apply and have been fulfilled. 

BY: 

BY: 

BOARD OF OPTOMETRY 
CHARLIENE STAFFANSON, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 27, 1999. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to the monumentation of sur­
veys and to the form, accuracy,) 
and descriptive content of ) 
records survey ) 

TO: All Concerned Persons 

) 
) 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
ARM 8.94.3001, 8.94.3002, 
AND 8.94.3003 PERTAINING TO 
THE MONUMENTATION OF SURVEYS 
AND TO THE FORM, ACCURACY, 
AND DESCRIPTIVE CONTENT OF 
RECORDS OF SURVEY 

1. On October 27, 1999, at 1:30 p.m., a public hearing 
will be held in the downstairs conference room, at the 
Department of Commerce building, 1424 Ninth Avenue, Helena, 
Montana, to consider the proposed amendment of the above­
stated rules. 

2. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish 
to participate in this action and need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Department of Commerce no later 
than 5:00p.m., on October 21, 1999, to advise us of the 
nature of the accommodation that you need. Please contact 
Richard M. Weddle, Local Government Assistance Division, 
P.O. Box 200501, Helena, Montana 59620-0501; telephone (406) 
444-2781; Montana Relay 1-B00-253-4091; TDD (406) 444-2978; 
facsimile (406) 444-4482 or by E-mail, addressed to 
rweddle®state.mt.us. 

3. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

8.94.3001 UNIFORM STANDARDS FOR MONQMENTATION (1) The 
following standards ~ govern ~ monumentation of land 
surveys: 

(a) The terms "monument" and "permanent monument" as 
used in these regulations ~ mean any structure of masonry, 
metal or other permanent, durable material placed in the 
ground, which is exclusively identifiable as a monument to a 
survey point, expressly placed for surveying reference. 

(b) All ~e~~aAeft~ eeA~~el ~eAH~eAEe er metal monuments 
set te eeAtrel e~ ~ark the ~eHft~aries e£ aft) ~iwieieft shall ~e 
ef ftet lese theA must be at least one-half inch in diameter 
and 24 inches in length with a cap ~ not less than 1 ~ inch 
in diameter marked in a permanent manner with the ftame aHe/er 
registration number of the ~-~isteree ~ surveyor in charge 
of the survey and either the name of the surveyor or the 
company employing the surveyor. A monument may also consist of 
g cap ~ as described above ~imeHsieHe me) ~e set firmly 
in concrete. Metal monuments marking a U.S. government corner 
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must be at least 30 inches long and 3/4 inch in diameter with 
an appropriately stamped metal cap at least 3 inches in 
diameter. 

(c) Prier te the filiHg ef aHy Before a subdivision plat 
or certificate of survey may be filed for record the ±afle 
surveyor shall confirm the location of st~~fieiene as many 
monuments as. in the surveyor's professional judgment. are 
necessary to reasonably assure the perpetuation Of 

reeetaBlish~ent of any corner &f or boundary e~ ~eeraee~ene e£ 
established by the survey and to enable other surveyors to 
reestablish those corners and boundaries and retrace the 
~· The surveyor shall clearly identify on the face of 
the plat or certificate of survey all monuments Hsea in 
pertinent to the survey, and the descriptions of these 
monuments &hat± mY§t be sufficient to identify the monuments 
without reference to another record of survey although 
additional references may be included. 

(d) The surveyor shall set all A±t monuments m~se be set 
prior to the filing of a plat or certificate of survey except 
those monuments ~ that will be disturbed by the 
installation of improvements or that. because of severe 
weather conditions. may. in the surveyor's judgment, be more 
appropriately and accurately set after the weather has 
improved. In these two circumstances the surveyor may set 
Bueft monuments ma) be set et~eeeqHeHe te ~ after the 
survey document is filed if the surveyor certifies on the 
survey document that ~ the monuments will be set ~ hv 
a specified date and if the survey document bears the 
following language in at least 14 point. bold-faced type: 
"This (certificate of survey or subdivision plat) shows the 
location of certain monuments that have not been set in the 
ground. The land depicted in this may not be sold. rented, 
leased. or otherwise conveyed by the owner until a registered 
land surveyor has filed an affidavit. to be attached to this 
(certificate of suryey or subdivision plat). certifying that 
all of these monuments have been set.~ 

(i) If during the later monumentation of the corners of a 
plat or certificate of survey that were not monumented before 
the plat or certificate was filed. the surveyor finds that it 
is necessary to set a reference monument to a corner, the 
surveyor shall prepare and file an amended certificate of 
survey or subdivision plat. 

!iil The failure of the surveyor to set the monuments by 
the date certified on the record of survey will be deemed a 
violation of these rules. 

{e) 'i'he plat er eertifieate mHst elea~l) sheu the 
relatienship e~ all aajaeene men~ments e£ reeera ana 
rehttienshil!' e~ the ment~~ente e£ ~eeexa te ~enttmente Bet aftel 
filiA!J• 

+£+(e) The surveyor shall set Plefttltflents monuments net­
lese than three ei!Jhte ineh ift aialfletet aHa 18 iHefiee iH 
left!'jth aHii tflarleea with t:he fta!fte aHa/er ~e!!Jiet:ratien 'l'tt:t~be~ ef 
the registerea laAa s~r•e)et' ift eharge e~ the st:tt•el Bhall be 
~at the following locations: 
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(i) At each corner and angle point of all lots, blocks 
~ and parcels of land created by the survey. 

(ii) At every point of intersection of the outer 
boundary of-efte ~ subdivision with an existing or ereated road 
right-of-way line of record or a road right-of-way lin, 
created by the survey. 

(iii) At every point of curve, point of tangency, point 
of reversed curve, er point of compounded curve. and point of 
intersection on each ~ right-of-way line established 
created by the survey. 

(iv) At the intersection of a boundary line and a 
meander line. Meander line angle points need not otherwise be 
monumented. 

~lil WAeft If the placement of a required monument at 
its proper location is physically impractical, the surveyor 
may set a reference or witness monument ~ear that ~ei~t. ~ 
e This refereftee monument has the same status as other 
monuments of record if its location is properly shown. Whe¥e 
aft) peiftt re~Hiiift~ IIIOft~mefttati!!ft haS eeeft preoie~Sl) 
lft!!ftHmeHtee, the leeatieH ef the el!iatiftO!j' meft~meftt shall be 
eeftfirmee e) the laHa eHroe)er if Heea, sfta if ae eeftfirmea 
shall lil!euiee be eeHsia'erea a lft!!ftHIIIettt ef reeerd \ohen 
rrererly shewft attd aeeerieea eft the eertifieate er plat filea. 
If the surveyor relies upon any existing monument in 
conducting a survey. he or she shall confirm the location of 
the monument and show and describe it on the resulting 
certificate of survey or subdivision plat. 

(h) !£ the lafta SH!'oe)SP Hsee Sft) rrewieHsl} eetaelishea 
meft~meHe, fie the ~~at eeAfirM Efte leea~iea e£ ~fte Meft~MeHE. 
If preperl) eenfirmed and ehe"n aftd dese~ieed eft the filed 
eertifieate er plat, eHeh a 111enHment shall be ee~eiaeree a 
lft!!ftHI!Ient ef reeera. 

Auth: Sec. 76-3-403, MCA; IMP, Sec. 76-3-403 

8.94.3002 UNIFORM STANDARDS FOR CERTIFICATES OF SURVEY 
l!l A certificate of survey may not be filed by ~ ~ 

county clerk and recorder unless it complies with the 
following requirements: 

~lat A Certifieates certificate of survey efta++ ~ 
be legibly drawn with permanent ink or printed or reproduced 
by a process guaranteeing a permanent record and efta++ ~ be 
18 inches by 24 inches. or 24 inches by 36 inches. overall to 
include a 1 ~ inch margin on the binding side. 

+i!+J.hl. One signed eleth eael!e!i er e~a<!Jl!e ~ copy Q!l 

cloth-backed material or on 3 mil or heavier matte stable-base 
polyester film or equivalent and one signed reproducible copy 
on a stable ease stable-base polyester film or equivalent 
efta++ must be submitted, 

+3-+l£1. llhefteoer ll more than one sheet must be used to 
aeeHra~el) ~ortr~y adequately depict the land el!~diwi~ea 
surveyed, each sheet must show the number of that sheet and 
the total number of sheets included. All eer~ifieatee 
certifications ~ must be eftewfi placed or referefte~~ 
referred to on one sheet. 
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++tldl ~ A certificate of survey ~ must show or 
contain on its face or on separate sheets refereneea referred 
t2 on its face the following information ~~ The surveyor 
may. at his or her discretion. provide additional information 
regarding the survey. 

+&rlil A title or title block including the ~~arter 
seetien quarter-section, section, township, range, principal 
meridianL and county er in which the surveyed land is located. 
S~aee shall ~e ~rewieee en the eertirieate er stlr<e} fe~ the 
eleriE ana reeereler 'a rilin'!J iftfermatien. A certificate of 
survey efta+!. l!l1!.!!.t. not bear the title "plat," ''subdivision," or 
any title other than "Certificate of Survey." 

+let+.iiil IM tlame(el name(s} of the e~•nef(s) ef the leu·"~ 
Stl!;e~ee person(sl who commissioned the survey and the names 
of any adjoining platted subdivisions and the numbers of any 
adjoining certificates of survey previously reeeraea filed &ftel 
~ thereto. 

+etliiil The ~ ~ th& survey was completed and a 
brief eeseri~tien explanation of why the certificate of survey 
was prepared, such as ereatien ~ to create a new parcel, 
retraeement ef retrace a section line, retraeement ef or 
retrace an existing ~ ~ of land . 

.fa+ ..!..ill A ~ ~ ~ arrow. 
+etl.Yl ll, ~ scale bar~ (The scale ~ must be 

sufficient to legibly represent the required information and 
data en the eertifieate ef stlrve) e~emittee fer filin'!J.l~ 

~lYil The kind. diameter and length (if known), any 
stamping or scribing on. the location of, and other 
information relating to A±± all monuments found, set, reset, 
replacedL or removed eleseriein'!J their ltif'la, eil!e, leeatien a!"'a 
'!)'i~if'I'!J ether ~ relatin'!)' therete. 

(A) If additional monuments are to be set after the 
certificate of survey is filed. these monuments must be shown 
by a distinct symbol. and the certificate of survey must bear 
a certification by the surveyor as to the reason the monuments 
have not been set and the date by which they will be set. 

(B) All monuments and other evidence found during 
retracements that influenced the position of any corner or 
boundary indicated on the certificate of survey must be 
clearly shown. 

~lYiil The location of any section corners e£ seetief'ls 
or corners of divisions of sections the surveyor deems to be 
pertinent to the survey. 

~lYiiil Witness and reference monuments, and basis of 
eeari~ bearings, eearif'I'!JS ana len'!)'tk ef lif'les. For pureoses 
of this rule the term "basis of bearings" means the surveyor's 
statement as to the origin of the bearings shown in the 
certificate of survey. The basis of bearings may refer to a 
particular line between monumented points in a previously 
filed survey document. If the certificate of survey shows 
true bearings. the basis of bearings must describe the method 
by which these true bearings were determined. 
~~ The bearings, distances~ and curve data of all 

~erimeter ee~f'leiara boundary lines shall ee inaiea~eel. Wfteft If 
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the parcel surveyed is bounded by an irregular shoreline or a 
body of water, the bearings and distances of a meander 
traverse generally paralleling the riparian boundary ~ 
must be given. 

(Al The courses along a meander line are shown solely to 
provide a basis for calculating the acreage of a parcel that 
has one or more riparian boundaries as the parcel existed at 
the time of survey. 

(B) For purposes of this rule a line that indicates a 
fixed boundary of a parcel is not a "meander" or "meander 
line" and may not be designated as one. 

+tr~ Data on all curves sufficient to enable the 
reestablishment of the curves on the ground. ~ £QL 
circular curves these data ~ must at least include~ radius 
and arc length, 

lil Radi~s ef e~xve. 
lii) Are leH~th. 
(iii) tletal':ieH e£ For non-tangent curves, which must be 

so labeled. the certificate of survey must include the 
bearings of radial lines or chord length and bearing. 

+*+JKil Lengths of all lines shown to at least tenths of 
a foot, and all angles and bearings shown to at least the 
nearest minute. 

+±+!xiil A narrative legal description ef the ~eri~eter 
be~Hda~~ of the ~ parcel surveyed as follows~~ 

(A) If the parcel surveyed is an aliquot part of a u.s. 
government section. the information required by this 
subsection is the aliquot description of the parcel. 

(Bl If the survey depicts the retracement or division of 
a parcel or lot that is shown on a filed certificate of survey 
or subdivision plat. the information required by this 
subsection is the number or name of the certificate of survey 
or plat and the parcel or lot number of the parcel surveyed. 

(Cl If the parcel surveyed does not fall within 
(1) (d) (xiil (A) or (B). above. the information required by this 
subsection is the metes-and-bounds description of the 
perimeter boundary of the parcel surveyed. 

(Dl If the certificate of survey establishes the 
boundary of a parcel containing one or more interior parcels. 
the information required by this subsection is the legal 
description of the encompassing parcel. 

+mr!xiiil Except as provided by (1) (f) !ivl. A++ ~ 
parcels created by the survey, designated by number or letter, 
and the dimensions and area of each parcel. (Excepted parcels 
;ffia+.i, l!lll§.!;. be marked "Not included in this survey.") If a 
parcel created by the survey is identifiable as a 1/32 or 
larger aliquot part of a U.S. government section or as a U.S. 
government lot. it may be designated by number or letter or by 
its aliquot part or government lot identification. 

!xivl The location of any easement that will be created 
by reference to the certificate of survey. 

+H+~ The dated signature and ~ seal of the 
re~istered ~ surveyor responsible for the survey. The 
affixing of fl±e this seal constitutes a certification by the 
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surveyor that the certificate of survey has been prepared in 
conformance with the Montana Subdivision and Platting Act 
(eeetier~e 76-3-101 through 76 3 614 76-3-625, MCA) and the 
regulations adopted pHreHaftt eheteee under that Act, 

~lni.l Uel!lerand:HI!I A memorandum of l!!lX oaths 
administered pHreHant te under 76-3-405, MCA. 

(xvii) Space for the county clerk and recorder's filing 
information. 

(e) Certificates of survey that do not represent a 
division of land. such as those depicting the retracement of 
an existing parcel and those prepared for informational 
purposes. must bear a statement as to their purpose and must 
meet applicable requirements of this rule for form and 
content. 

~111 Procedures for divisions of land exempted from 
public review as sHed:ioisieH sub9ivisions. eertifieates 
Certificates of survey for divisions of land meeting the 
criteria set out in eeetien 76-3-207, MCA, must meet the 
following requirements: 

+atlil A eertifieates certificate of survey of a 
division of land ~ that would otherwise be a subdivision 
but ~-lhat is exempted from ~ subdivision review 
under eeeeien 76-3-207, MCA, may not be filed by the county 
clerk and recorder unless it bears the acknowledged 
certificate of the property owner stating that the division of 
land in O!J:ttestie'ft is eue111ptea exempt from review as a 
subdivision and citing the applicable exemption. 

+btiiil -where If the exemption relied upon requires 
that the property owner enter into a covenant running with the 
land, the certificate of survey may not be filed unless it 
bears a signed and acknowledged ~ recitation of the 
covenant. 

+etliiil Fer ar~y If a certificate of survey invokes the 
exemption &e ~ ~ 9111§ &P and se±e sales to a 111e111eer 
members of the landowner's immediate familyL the certificate 
e£ !!ltlrYe, must tt+ee indicate the name of the proposed grantee, 
the relationship of the grantee to the landowner, and the 
parcel to be conveyed to the grantee. 

~livl Fer-aft If a certificate of survey invokes the 
exemption fte-8 for ~ relocation of a common boundary ±±fie 
liru~.i!:r_;_ 

lAl ~ ~ certificate of survey must bear the 
signatures of all landowners whose parcels axe ehaH~ea will be 
altered by the proposed relocation. The certificate of survey 
must show that the exemption was used only to change the 
location of or eliminate a boundary line dividing two or more 
parcels, and must clearly distinguish the prior boundary 
location (shown, for example, by a dashed or broken line or a 
notation) from the new boundary (shown, for example, by a 
solid line or notation)~L 

(B) The certificate of survey must show the boundaries of 
the area that is being removed from one parcel and ioined with 
another parcel. The certificate of survey may. but is not 
required to. establish the exterior boundaries of the 
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resulting parcels. However. the certificate of survey must 
show portions of the existing unchanged boundaries sufficient 
to clearly identify both the location and the extent of the 
boundary relocation: 

(C) If a boundary line will be completely eliminated, the 
certificate must establish the boundary of the resulting 
parcel. 

(v) A survey document that modifies lots in a platteq 
and filed subdivision and invokes an exemption from 
subdivision review under 76-3-201 or 76-3-207(1) (d) or (e), 
MCA. must be entitled "amended plat of the !name of 
subdivision)." but for all other purposes is to be :regarded as 
a certificate of survey. The document must contain a 
statement signed by the property owner that approval of the 
local government body is not required and citing the 
applicable exemption. 

{vi) If the certificate of survey invokes an exemption 
from subdivision review unqer 76-3-207. MCA. the certific~te 
of survey must bear. or be accompanied by, a certification by 
the county treasurer that all taxes and special assessments 
assessed and levied on the surveyed land have been paid. 

(vii) For purposes of (1) (f). when the parcel of lang 
for which an exemption from subdivision review is claimed is 
being conveyed under a contract-for-geed. the terms "property 
owner." "lanqowner." and "owner" mean the seller of the parcel 
under the contract-for-deed. 

+6+lol Procedures for filing certificates of survey of 
divisions of land entirely exempted from the requirements of 
the Act. The divisions of land described in seetieHe 76-3-
201, 76-3-205, and 76-3-209, MCA, and divisions of federally 
owned land made by a United States government agency are not 
required to be surveyed~ nor must a certificate of survey or 
subdivision plat thereef showing these divisions be filed with 
the clerk and recorder. A certificate of survey of ~ 
aioieiefi one of these divisions may, however, be filed with 
the clerk and recorder if ~ the certificate of survey meets 
the requirements for form and content for certificates of 
survey contained in this eeetieH rule and bears a certificate 
of the surveyor performing the survey etatiHg citing the 
applicable exemption from the Act or. when applicable. that 
the land surveyed is owned by the federal government. 

Auth: Sec. 76-3-403, MCA; IMP, Sec. 76-3-403 

8.94.3003 UNIFORM STANDARDS FOR FINAL SUBDIVISION PLATS 
(1) A final subdivision plat may not be approved by the 

governing body ft&P ~ filed by the county clerk and recorder 
unless it complies with the following requirements: 

(a) Final subdivision plats ~ must be legibly drawn 
with permanent ink or printed or reproduced by a process 
guaranteeing a permanent record and ~ must be 18 inches by 
24 inches or 24 inches by 36 inches overall to include a 1 ~­
inch margin on the binding side. 

(b) One signed eleeh eael{e,j el" e~ai!fHe "'''lal" copy on 
cloth-backed material or on 3 mil or heavier matte stable-base 
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polyester film or equivalent and one signed reproducible copy 
on a e~aele eaee stable-base polyester film or equivalent 
~ ~ be submitted. 

(c) Whefteoe¥ ll more than one sheet must be used to 
aee~ra~el' ~eP~ra, adequately depict the land subdivided, each 
sheet must show the number of that sheet and the total number 
of sheets included. All certifications ~ must be sfiewft 
~or referefteea referred to on one sheet.----

(d) Chaft~ee te A survey that modifies a filed 
subdivision plat must be ~ entitled "amended plat of (lot. 
block. and name of subdivision being amended)." and unless 
it is exempt from subdivision review by 76-3-201 or 
76-3-207 (ll Cdl or Cel. MCA. ~tit!h the ee~ftE' ele¥1( afta ~eee~ae~ 
ae aft ameftaea ~lat. hft ameftaea ~lat may not be filed with the 
county clerk and recorder unless ~ mee+& it meets the filing 
requirements for a final subdivision ~ ~ specified in 
~heee rttlel!l this ruleT e-e~t that a~~reval I!} Ute leeal 
~everftiftg !!lea, ie r~et req~irea uhere waioea I!) eeetieft 96 3 
1!99 (1) (e), 14CA, fer releeatieft ef eemmefl be~ftaar) liftee er 
S!!lega~iee ef £i•e er fewe~ le~e. 

(2) ~ A final plat submitted for approval ~ ~ 
show or contain, on its face or on separate sheets referefteea 
referred to on the plat. the following information~~ The 
suryeyor may. at his or her discretion. provide additional 
information regarding the survey. 

Cal A title Qr title block indicating the quarter­
section~, section, township, range, principal meriaaft 
meridian, and county ~ in which the subdivision is located. 
The title of the plat eh!tH ~ contain the words "plat" and 
~ "subdivision'' or "addition". 

(b) !lame(s) The name of the person(s) who commissioned 
the survey and the name(sl of the owner~ of the land 
et:troeyea !;Q be subdivided if other than the person{§!) 
commissioning the survey.-eftd the names of any adjoining 
platted subdivisions.._ and the numbers of any adjoining 
certificates of survey previously reee~aea filed afta ties 
~herete. 

(c) ~ A north ~ ~· 
(d) Sea±e A scale bar~ (~ scale ~ must be 

sufficient to legibly represent the required information and 
data on the plat ettemittea fs~ filiftg) .1 

(e) The kind. diameter and length (if known>, any 
stamping or scribing on. the location of. and other 
information relating to~ gll monuments found, set, reset, 
replaced.._ or removed deeezieiftg thei~ ltiHa, ei~e. leeatieft afta 
~hiftg ethe~ ~ relatift! the~ete. 

(i) If additional monuments are to be set after the plat 
is filed, the location of t;hese monuments must be shown by a 
distinct symbol. and the plat must bear a certification by the 
surveyor as to the reason the monuments have not been set and 
!;he date by which they will be set. 

Ciil All monuments and ot;her evidence found during 
retracements !;hat; influenced the positions of any corner or 
boundary indicated on the plat must be clearly shown. 
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(f) The location of any section corners or corners of 
divisions of sections pertinent to the survey. 

+ft lgl Witness and reference monuments; and basis of 
eeariH~ bearings, eeariHga aRe leHgthe e£ liHea. For purposes 
of this rule the term "basis of bearings" means the surveyor's 
statement as to the origin of the bearings shown on the plat. 
The basis of bearings may refer to a particular line between 
monumented points in a previously filed survey document. If 
the plat shows true bearings, the basis of bearings must 
describe the method by which these true bearings were 
determined. 

~lhl The bearings, distancesL and curve data of all 
perimeteP boundary lines shall ee iHaiea~ea. Wfteft If the 
subdivision is bounded by an irregular shoreline or body of 
water that is a riparian boundary, the bearings and distances 
of a meander traverse generally paralleling the riparian 
boundary~ must be given. 

(i) The courses along a meander line are shown solely to 
provide a basis for calculating the acreage of a parcel with 
one or more riparian boundaries as the parcel existed at the 
time of survey. 

(iil For purposes of these regulations a line that 
indicates a fixed boundary of a parcel is not a "meander" or 
"meander line" and may not be designated as one. 

+fl+lil Data on all curves sufficient to enable the 
reestablishment of the curves on the ground. ~ For 
circular curves these data ~ must at least include~ radius 
and arc length. 

(i) RadiMs ef eMroe. 
(ill A~e leH~~~. 
(iii) !letatieH ef fQ.r. non-tangent curves, which must be 

so labeled. the plat must include the bearings of radial lines 
or chord length and bearing. 

~lil Lengths of all lines shall be shown to at least 
tenths of a foot, and all angles and bearings shown to at 
least the nearest minute. 

+t+lkl The location of &±± ~ section corners ~ ~ 
s~eaioisieH eexHe%6 ef or corners of divisions of sections the 
surveyor deems to be pertinent to the survey of the 
subdivision BeMHSBP). 

+k+lll All lots and blocks in the subdivision, 
designated by number, the dimensions of each lot and block, 
the area of each lot, and the total acreage of all lots. 
(Excepted parcels &fta±± must be marked "Not included in this 
subdivision" or "Not included in this plat;L" as appropriate, 
and the beMHaary eemple~ea iRaieatea ey bearings and aiataReea 
lengths of these excepted boundaries must be shown.) 

~lml All streets, alleys, avenues, roadsL and 
highways; their widths (if ascertainable), bearings, and area; 
the width and purpose of all rights ef way road rights-of-way 
and all other easements that will affect or will be created by 
the filing of the plat; and the names of all streets, roadsL 
and highways. 
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~lnl The location, dimensionaL and areas of all parks, 
common areas, and~ other grounds dedicated for public use. 

~121 The total ~ete~~e acreage of the subdivision, 
!Jl!eee erte!l Plet. 

+eTJRl A narrative legal description er the ~etiffieter 
heHn~~rl of the traet SH!oeye~ subdivision as follows.: 

(il If the parcel being subdivided is an aliquot part 
of a U.S. government section. the information required by this 
subsection is the aliquot description of the parcel. 

(iil If the plat depicts the division of a parcel or lot 
that is shown on a filed certificate of survey or subdivision 
plat. the information required by this subsection is the 
number or name of the certificate of survey or plat and the 
number of the parcel or lot affected by the survey. 

(iiil If the parcel surveyed does not fall within 
(2) (pl (il or (iil. above. the information required by this 
subsection is the metes-and-bounds description of the 
perimeter boundary of the subdivision. 

(ivl If the plat establishes the boupdaries of a 
subdivision containing one or more interior parcels. the 
information required by this subsection is the legal 
description of the perimeter boundary of the subdivision. 

(~) All ffieftHffients te ee ef reeere ffiHSt ee aee~Hatel) 
~eseriee~ an~ eleatl} i~enti£ie~ en the ~lat. Hhete 
~~~itienal ffiBHHffients are te ee set s~eseqtlent te the filin~ ef 
the ~lat, the leeatien sf sHeh a~~itienal ffienHffients shall be 
l!!lheri'n hl a ~il!!ltinel!: BYI!'bel nate~ en the ~lat . ."ill ffienHffients 
et el!het e • i~enee ietln~ ~ttrin~ retr aeeffients that '•IBtlla 
h!tflHenee the ~esitiens sf an} earner er bettn~ar) in~ieatee en 
l!:he ~lal!: ffittet he elearl} shewn. 

(q) The ~ signature and the seal of the re~isterea 
~ surveyor responsible for the survey. The affixing of ~ 
ibi§ seal constitutes a certification by the surveyor that the 
final plat has been prepared in conformance with the Montana 
Subdivision and Platting Act (seetiens 76-3-101 through~ 
~ 76-3-625, MCA) and the regulations adopted ~ttrstlant 
therete under that Act. 

(r) A Pleffie:ran~ttffi memorandum of illlY oaths administered 
pHrettsnl!: l!:e ~ eeetien 76-3-405, MCA. 

(sl The dated. signed. and acknowledged consent to the 
subdivision of the owner of the land being subdivided. For 
purposes of this rule when the parcel of land proposed for 
subdivision is being conveyed under a contract-for-deed, the 
terms "owner" and "owner of the land" refers to the seller 
under the contract-for-deed. 

+e+ Jtl Certification by the governing body that the 
final subdivision plat is approvedT~ exee~t \ihere the ~lat 
shews ehan~ee te a rilea aHe~i;isien ~let o<hieh ~ are 
exeffiPt rreffi leeal !!B•etnffient Ie;ieu ttnaer seetien 1'6 3 
297 (1)~ (e), 14€1!. llhere an affien~e~ ~lat qMalifies fer 
SMeh a uaioe:r the ~l~t ffittSt eentain a stateffient that ~MrsMant 
te seetien 'i'6 3 297 (1) (e), II€A, a~~re·,·al e') the leeal 
~eoernffient he~') is nel! reqHite~ fer releeatien ef eeffiffiBn 
eeHnaary lines er a~~re~atien sf lets. 
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(u) Space for the clerk and recorder's filing 
information. 

(3) The following documents ~ ~ appear on the 
face of or accompany the approved final plat when ~ 
presented to Hlea uiefi the county clerk and recorder for 
filing: 

(a) If applicable. 6ertifieaeiea the owner's certificate 
of dedication of streets, parksL or playgrounds, or other 
public improvements, er ef eaeh aeaaeiea ia lieH ef 
aeaieaeiea, nfteft a~~lieable. 

(bl If applicable. a certificate of the governing bodv 
expressly accepting any dedicated land and improvements. An 
acceptance of a dedication is ineffective without this 
certification. 

+b+l£1 8 Oertifieatiea certificate by of a lieeaeea 
title abstractor showing the names of the owners of record of 
the land to be subdivided and the names of any lien holders or 
claimants of record against the land and the written consent 
to the subdivision by the owners of the land, if other than 
the subdivider, and any lien holders or claimants of record 
against the land. 

+e+lQl Copies of any covenants or deed restrictions 
relating to ~ttelie im~re\·emenee the subdivision. 

+a+~ If applicable. a 6ereifieaeiea certificate by 
from the &§.tate BQepartment of llealen aaa Bg_nvironmental 
Seieaeee quality stating that it has approved the plans and 
specifications for water supply and sanitary facilities. 

(e) 6e~iee e£ ~ s~eieles ef ineet~e!atien aaa b~ laws 
fer aA) pre~ere} BbAere' asseeiatiea. 

(f) 8 6e!ti£iestiea certificate by 1IQm the subdivider 
indicating which required public improvements have been 
installed and a copy of any subdivision improvements agreement 
securing the future construction of any additional public 
improvement to be installed. 

(g) Unless otherwise provided by local subdivision 
regulations, ~ copies of final plans, profiles, gradesL 
and specifications for improvements, including a complete 
grading and drainage plan, with the certification of a 
registered professional engineer that all required 
improvements which have been installed are in conformance with 
the attached plans. Local subdivision regulations may 
authorize the subdivider. under conditions satisfactory to the 
governing body, to prepare these plans and specifications 
after the final plat has been filed or file them with a 
government official other than the county clerk and recorder. 
or both. 

(h) 6ereifieaHea by the !!S<erning bed) ele~teesl}' 
aeee~tiagSA'f aeaiestea laaa BAS im~teoements. Aeee~tS8ee ef 
deaieatiea shall be iaeffeetive olithettt ettefi eertifieaeieR. 

~(h) If applicable. the Oertifieates certificate of 
~examining land surveyor ~here 8p~lieable. 

+;+lil If a street created by the plat will intersect 
with a state highway. a €epy £QEY of the state highway access 
permit oJhea a aeu stl"eet will ifltel"aeet with a st~:tte fii'l'kuBJ. 
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~ ljl The certification of the county treasurer that 
all real property taxes and special assessments assessed and 
levied on the land to be subdivided haye been paid. 

Auth: Sec. 76-3-403, MCA; lM£, Sec. 76-3-403, MCA 

REA§ON: It is reasonably necessary to amend the Department's 
monumentation and surveying rules because they have remained 
essentially unchanged since their original adoption in 1974. 
Over the past two years the department has conferred 
extensively with representatives of the land surveying 
profession and with state and local government officials whose 
functions require them to work with surveying records to craft 
modifications which will clarify the rules and harmoni~e them 
with the provisions of the Montana Subdivision and Platting 
Act. Many of the proposed changes are organi~ational or 
editorial in nature while others are intended to better 
reflect currently accepted standards for the practice of 
professional land surveying. 

3. Concerned persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Richard 
Weddle, Local Government Assistance Division, P.O. Box 200501, 
Helena, Montana 59620-0501, or by facsimile, number (406) 444-
4482, or by E-mail, addressed to rweddle®state.mt.us to be 
received no later than 5:00p.m., November 4, 1999. 

4. Richard M. Weddle, attorney, has been designated to 
preside over and conduct this hearing. 

5. The Local Government Assistance Division maintains a 
list of interested persons who wish to receive notices of 
rulemaking actions proposed by the Division. Persons who wish 
to have their name added to this list may make a written 
request which includes the name and mailing address of the 
person to receive notices and specifies that the person wishes 
to receive notices regarding rules relating to survey 
monumentation and records of survey. This request may be 
mailed or delivered to the Division, faxed to the office at 
(406) 444-4482 or may be made by completing a request form at 
any rules hearing held by the Division. 

6. The bill sponsor notice requirements of 2-4-302, MCA, 
do not apply. 
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LOCAL GOVERNMENT ASSISTANCE 
DIVISION DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, CHIEF COUNSEL 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 27, 1999 
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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment and repeal of rules 
pertaining to the INTERCAP 
Program 

TO: All Concerned Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
ARM 8.97.910 INTERCAP PROGRAM 
- PURPOSE, 8.97.911 INTERCAP 
PROGRAM - ELIGIBLE GOVERNMENT 
UNIT'S BORROWING AUTHORITY 
AND 8.97.913 INTERCAP PROGRAM 
- ADDITIONAL PROGRAM REQUIRE­
MENTS - INTERCAP-EZ PROGRAM 
AND 8.97.915 INTERCAP PROGRAM 
- LOAN TERMS, INTEREST RATES, 
FEES AND CHARGES, AND THE 
REPEAL OF RULES PERTAINING TO 
THE INTERCAP PROGRAM 

1. On October 27, 1999, at 9:00a.m., a public hearing 
will be held in the Board of Investments conference room, 555 
Fuller Avenue, Helena, Montana, to consider the proposed 
amendment and repeal of the rules pertaining to the INTERCAP 
Program. 

2. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing or need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Department of Commerce no later 
than 5:00p.m., on October 25, 1999, to advise us of the 
nature of the accommodation that you need. Please contact 
David Ewer, Board of Investments, 555 Fuller Avenue, P.O. Box 
200126, Helena, Montana 59620-0126; telephone (406) 444-0001; 
Montana Relay 1-800-253-4091; TDD (406) 444-2978; facsimile 
(406) 449-6579. 

3. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.97.910 INTERCAP PROGRAM- PURPOSE (1) The board 
hereby creates its intermediate term capital program 
(INTERCAP) for providing loans fer ~eFieas H~ to 19 }eaFs to 
eligible government units that are authorized to participate 
in the program to finance equipment, vehicles, capital 
improvements and other needs, and to refinance outstanding 
indebtedness. 

(a) will remain the same." 
Auth: Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA 

"8.97.911 INTERCAP PROGRAM - ELIGIBLE GOVERNMENT UNIT'S 
BORROWING AUTHORITY (1) In order to receive financing 
through the INTERCAP program, an eligible government unit must 
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be legally authorized to borrow money for the proposed project 
and must have complied with all constitutional and statutory 
requirements to borrow such money. The INTERCAP loan will be 
evidenced by a loan agreement consistent with the eligible 
government unit's enabling authority and the financial 
requirements of the board. 'I'Re eeaFa o1ill Fe~J~o~iFe tl!,e 
eli~iele ~evel!'Hffleat ~ait ia the ~Feeess ef tl!,e a~~lieatiea te 
iaeatify t!!,e stat~tes ~o~aaeF .,,l!,ieh it is ~l!'eeeeaiR§." 

Auth: Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA 

"8. 97.913 
REQUIREMENTS 
the same. 

INTERCAP PROGRAM - ADDITIONAL PROGRAM 
IN'I'BRCAP Bll PROGR.'!IJI (1) through (1) (g) remain 

(~) 'I'Re eeal!'a, ia aa effeFt te previae a fflel!'e 
stFeafflliaea ~Feeea~Fe fsF sfflall, f~o~ll~ see~o~l!'ea leaas, Rel!'eey 
el!'eates \iitl!,ia the IN'I'BRCAP pre~l!'affl its INTBRCAP Bll pl!'9§l!'BM. 

(a) The Bll pFB§Fam SRall ee ~sea te fiaaaee mete!!' 
•reRieles aaa eEJuipmeat ia aa affle~at aet te elEeeea manimum 
pFiaei~al ameuats estaelishea ey eeaFa ~eliey fFem time te 
time, feF a tel!'m aet te elEeeea five }'eaFs. 

(e) TRe leaas maae uaael!' tRe Bll pFs§Fam shall ee seeul!'ea 
ey a liea ea tl!,e fiaaaeea vel!,iele eF e~Juipmeat. 

(e) TRe eeaa pl!'e§l!'am effieel!' aad tfte eMeeHtive ail!'eetel!' 
may l!'evie• .. · aaa appl!'eve applieatieas fel!' the Bll pl!'e§l!'am if ia 
tReiF eelleeti>e aetel!'ffliflatiea tfte l!'Bf!!Hll!'emeats ef 
17 5 1611 (8), !4CA, are met. 

(3) Tl!,e eeal!'d will aet eeasiaeF applieatieas fer leaas 
seeurea ey the plea§e ef tan iaeremeat, aer will it eeasideF 
leaas taat are pl!'ivate aetivity leaas '•lithia t!!,e meaaiR§ ef 
Seetiea lil ef the Iateraal Revea~o~e Cede t:tHless the beard has 
aetel!'miaea, eased ea tfte epinien ef aatieaall) reee§aieea eeaa 
eeuasel, that sHeA leaas \Jill aet affeet tae tan eMem~tiea en 
tae eeard eenas issued te fiaanee the pl!'e§ram." 

Auth: Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA 

"8.97.915 INTERCAP PROGRAM - LOAN TERMS, INTEREST RATES, 
FEES AND CHARGES (1) and (1) (a) will remain the same. 

(2) The eligible government unit will be required to 
make semiannual loan payments on each February 15 and August 
15, except as provided in ARM 8.97.916. Prepayments will be 
allowed without a prepayment penalty on any business day upon 
30 days prior notice to the board in nl!'itin~." 

Auth: Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA 

4. The rules, found on Administrative Rules of Montana 
pages 8-3529 through 8-3533, proposed for repeal are as 
follows: 

8.97.914 INTERCAP PROGRAM - ORIGINATION FEE Auth: Sec. 
17-5-1605, MCA; 1M£, Sec. 71-5-1611, 17-5-1643, MCA 

8.97.916 INTERCAP PROGRAM - SHORT-TERM LOANS Auth: 
Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA 
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8.97.917 INTERCAP PROGRAM - GENERAL OBLIGATION BONDED 
DEBT - DESCRIPTION REQUIREMENTS Auth: Sec. 1.7-5-1605, MCA; 
IMP, Sec. 17-5-1606, MCA 

8.97.918 INTERCAP PROGRAM - REVENUE OBLIGATION- TAX 
BACKED REYENUE OBLIGATIONS - PESCRIPTION - REQUIREMENTS Auth: 
Sec. 17-5-1605, MCA; IMP, Sec. 17-5-1606, MCA 

8.97.919 INTERCAP PROGRAM - SPECIAL IMPROVEMENT BOND 
DEBT - DESCRIPTION - REQUIREMENTS Auth: Sec. 17-5-1605, MCA; 
IM£, Sec. 17-5-1606, MCA 

8.97,921 INTERCAP PROGRAM - OTHER LOANS; LIMITS Auth: 
Sec. 17-5-1605, MCA; IM£, Sec. 17-5-1606, 17-5-1611, MCA 

REASON: The Board is proposing the above amendments and 
repeals to make the rules more current with usage and 
expectations of the public. The Municipal Finance 
Consolidation Act directs the Board to create programs for 
local and state government to obtain affordable capital. The 
Act allows, but does not require, the Board to implement rules 
to· govern the Act. 

5. Concerned persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Investments, 555 Fuller Avenue, P.O. Box 200126, Helena, 
Montana 59620-0513, or by facsimile (406) 444-6579, to be 
received no later than 5:00p.m., November 4, 1999. 

6. David Ewer has been designated to preside over and 
conduct this hearing·. 

7. The Board of Investments maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this Board. Persons who wish to have 
their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices and specifies that the person wishes to 
receive notices regarding INTERCAP and other Board of 
Investments programs. such written request may be mailed or 
delivered to the Board of Investments, 555 Fuller Avenue, P.O. 
Box 200126, Helena, Montana 59620-0513, faxed to the office at 
(406) 444-6579 or may be made by completing a request form at 
any rules hearing held by the Board of Investments. 

8. The bill sponsor notice requirements of 2-4-302, MCA, 
do not apply. 
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BOARD OF INVESTMENTS 

BY: 

BY: 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 27, 1999. 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
AND THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.4.101 pertaining to ) 
incorporation by reference of ) 
the Attorney General's Model ) 
Rules ) 

) 

TO: All Concerned Persons 

1. On January 7, 2000, 
Board of Environmental Review 
Environmental Quality and the 
propose to amend ARM 17.4.101. 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

(PROCEDURAL) 

or as soon thereafter as the 
shall meet, the Department of 
Board of Environmental Review 

2. The Department and the Board will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this rulemaking process and need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Department and Board no later than 
5 p.m., on October 18, 1999, to advise us of the nature of the 
accommodation you need. Please contact the Department and 
Board at P.O. Box 200901, Helena, Montana, 59620-0901; phone 
(406) 444-2544; fax (406) 444-4386. 

3. The rule proposed to be amended provides as follows. 
Text of present rule with matter to be stricken interlined and 
new matter underlined. 

17.4.101 MODEL RULES (1) The department of 
environmental quality and the board of environmental review 
herein adopt and incorporate the attorney general's model 
procedural rules, ARM 1.3.101, 1.3.102, and 1.3.201 through 
1.3.233, as amended effective June 4. 1999, including the 
appendix of sample forms which follows the model rules, except 
as modified by (2)T and (3) arta (i) below, as authorized by 
2-4-302, MCA. 

(2) remains the same. 
( 3) 'Fhe irteetfjet atiert er the af!l'ertain ef samf!le ferms is 

!lleaifiea B~ aeletieH e£ the "!lete." f'!!ta!l!afjftS iH Samf!le Ferms 
i 1 5 1 1 1 8, !!Ha 9. 

(4) and (5) remain the same, but are renumbered (3) and 
(4). 

AUTH: 2-4-201, MCA 
IMP: 2-4-201, 2-4-302, 2-4-303, 2-4-305, 2-4-306, 

2-4-315, MCA 

4. On April 8, 1999, at page 600 of the 1999 Montana 
Administrative Register, the Attorney General issued a notice 
of proposed amendment to the Model Rules of Procedure and 
sample forms attached to the Model Rules of Procedure. On 
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June 3, 1999, the Attorney General published notice of 
adoption of the amendments with certain modifications. 

The Department of Environmental Quality and the Board of 
Environmental Review wish to adopt the amended rules and 
sample forms as amended by the Attorney General. 

The proposed amendments are necessary because the 1997 
and 1999 Legislatures passed numerous bills clarifying, 
changing, and expanding the laws pertaining to the 
Administrative Rules of Montana. Each change, its location in 
the Montana Code Annotated (1997), and the Administrative 
Rules of Montana to which the change applies, follow. 

The 1999 Legislature passed and the Governor signed 
Senate Bill 11, which eliminates the Administrative Code 
Committee and replaces it with several, subject specific, 
administrative rule review committees. Therefore the 
references to the Administrative Code Committee are replaced 
with "appropriate. administrative rule review committee". ARM 
1.3.204(4)(b)(iii)(D), 1.3.204(6), 1.3.205(1) (b), 
1.3.206(3)(b)(i)(B), 1.3.206(3)(c)(i), 1.3.207(2)(a) (iii)(B), 
1.3.208(3) and (4), 1.3.209(1)(b)(i). 

1997 Mont. Laws ch. 489 defines "signficant interest to 
the public" (§ 2-4-102 (12), MCA) and requires an agency to 
conduct a public hearing if proposed rules, or changes 
thereto, involve matters of signficant interest to the public. 
§ 2-4-302(4), MCA; ARM 1.3.102, 1.3.204(4) (b) (ii) and (iii), 
1.3.207(1) (a). 

1997 Mont. Laws ch. 489, § 2 requires that an agency post 
notice of its intended action on the state electronic bulletin 
board, or other electronic communications system available to 
the public. § 2-4-302(2)(c), MCA; ARM 1.3.206(1)(c). 

1997 Mont. Laws ch. 152 seta forth the statutory 
authority which must be in place before substantive rules may 
be proposed or adopted. § 2-4-305(3), MCA; ARM 1.3.204(3). 

1997 Mont. Laws ch. 340 requires that the chief sponsor 
of a legislative bill be notified when an agency starts 
working on the initial rules implementing any section or 
sections of the bill (§ 2-4-302(2) (d), MCA) and that the chief 
sponsor be provided a copy of the initial rule proposal within 
3 days of publication in the Montana Administrative Register. 
(§2-4-302 (2) (a), MCA.) Former legislators desiring 
notification of initial rules must provide their name and 
address to the Secretary of State. § 2-4-302 ( 8) , MCA; ARM 
l.3.204(4)(a)(ii), 1.3.206(1)(a), 1.3.206(1)(d)(ii) and 
1.3.206 (1) (e). 

1997 Mont. Laws ch. 489 defines an "interested person" (§ 
2-4-102 (5), MCA), and requires agencies to maintain lists of 
interested persons by subject area, requires agencies to 
inform people of the interested persons list and how to get on 
the list, and requires agencies to inform interested persons 
of any rulemaking procedures in their area(s) of interest. § 
2-4-302(2) and (7)(b); ARM 1.3.204(4)(a)(iiil, 1.3.204(5), 
1.3.206(1) (d) (i), 1.3.206(3) (a) (i) (A) (IV), 1.3.207(2) (a) (iii) 
(C). 
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1997 Mont. Laws ch. 152 requires that a statement of 
reasonable necessity contain the principal reasons and the 
rationale for each rule proposed to be adopted, amended or 
repealed. 1997 Mont. Laws ch. 489 requires that the rationale 
for any proposed rulemaking be written in plain, easily 
understood language, and provides that any deficiencies in the 
statement of reasonable necessity cannot be corrected in the 
adoption notice. § 2-4-302 (1) and 2-4-305 (6) (b), MCA; ARM 
1.3.204(4) (a) (iv), 1.3.206(3) (a) (i) (A) (III). 

1997 Mont. Laws ch. 152 clarifies that the 28 days 
afforded persons to submit written or oral comment on a 
proposed rule is 28 days from the date of the original notice 
of proposal. That time frame may be extended if an amended or 
supplemental notice is filed. § 2-4-302 (4), MCA; ARM 
1.3.204(4) (b) (i). 

1997 Mont. Laws ch. 489 expands on the reasons why and 
process by which temporary emergency rules are adopted. 
Adoption of a temporary emergency rule requires "circumstances 
that truly and clearly constitute an existing imminent peril 
to the public health, safety, or welfare". The published 
statement of reasons must stand on its own merits for purposes 
of judicial review. Hearings on whether such circumstances 
exist must be given priority over all other matters. Notice 
must be given to the Administrative Rule Review Committee, and 
must be liberally disseminated. ARM 1.3.209(2) clarifies the 
difference between temporary emergency and temporary rules. § 
2-4-303, MCA; ARM 1.3.204(6) and (7), 1.3.209. 

1997 Mont. Laws ch. 110 elaborates on the process to be 
used by an agency when responding to a petiti.on for the 
adoption, amendment or repeal of rules. The agency's decision 
on the petition must be in writing, based on evidence in the 
record, and include the reasons for the decision. The agency 
is given some discretion on whether to conduct a hearing or 
oral presentation in order to develop a record. § 2-4-315, 
MCA; ARM 1.3.205(3) and (4). 

1997 Mont. Laws ch. 335 adopts processes by which the 
Administrative Rule Review Committee may postpone the adoption 
and delay the effective date of a new rule, or the amendment 
or repeal of an existing rule. § 2-4-305, MCA; ARM 
1.3.208(3). 

Finally, general amendments to the existing model rules 
are necessary to conform short- form references to those used 
in the Montana Code Annotated, to simplify citations to 
applicable statutes and administrative rules, and to clarify 
whether a reference is to the Montana Code Annotated, the 
Administrative Rules of Montana or the Montana Administrative 
Register. ARM 1.3.101, 1.3.201 through 1.3.203, and 1.3.210. 

Many of the sample forms referred to in the model rules 
conform with current requirements and more clearly illustrate 
proper formats. Amendments include reference to requirements 
imposed by the Americans with Disabilities Act; information 
regarding interested persons lists and how to be put on those 
lists; notification to bill sponsors of proposed rules 
implementing their legislation; more detailed statements of 
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reasonable necessity; and reference to the appropriate 
administrative rule review committee rather than the 
Administrative Code Committee. 

5. Due to the volume of changes, the expense of 
publication, and fiscal constraints, the forms are not being 
published in the Montana Administrative Register. However, 
copies of the rule and form amendments can be obtained by 
contacting Debbie G. Allen, Paralegal, Department of 
Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; telephone (406) 444-2630; facsimile (406) 444-4386; 
email, "dallen@state.mt.us•. 

6. Concerned persons may submit their data, views or 
arguments concerning the proposed action in writing to the 
Board of Environmental Review, P.O. Box 200901, Helena, 
Montana, 59620-0901, no later than November 4, 1999. To be 
guaranteed consideration, the comments must be received or 
postmarked on or before that date. Written data, views or 
arguments may also be submitted electronically via email 
addressed to Leona Holm, Board Secretary, at 
"lholm®state.mt.us", no later than 5 p.m. November 4, 1999. 

7. If persons who are directly affected by the proposed 
amendment wish to express their data, views, and arguments 
orally or in writing at a public hearing, they must make 
written request for a hearing and submit this request along 
with any written comments they have to the Board of 
Environmental Review, P.O. Box 200901, Helena, MT 59620-0901. 
A written request for hearing must be received or postmarked 
no later than November 4, 1999. 

B. If the Board receives requests for a public hearing 
on the proposed action(s) from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the appropriate administrative rule review 
committee of the legislature; from a governmental subdivision 
or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be more than 
25 persons based on the fact that rules adopted by the 
Department and Board affect all citizens of Montana who are 
interested in rulemaking conducted by the Department or the 
Board. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

by: Mark A. Simonich 
MARK A. SIMONICH, Director 
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Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State september 27, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.24.101, 17.24.102, ) 
17.24.118, 17.24.123, ) 
17.24.128, 17.24.137, ) 
17.24.140, 17.24.141, ) 
17.24.144, 17.24.150, ) 
17.24.158, 17.24.184 through ) 
17.24.189 pertaining to the ) 
metal mines reclamation act 

TO: All Concerned Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT 

(METAL MINES) 

1. On November 9, 1999, at 1:30 p.m. in Room 35 of the 
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana, the 
Board of Environmental Review will hold a hearing to consider 
the proposed amendment of the above-captioned rules. 

2. The Board will make reasonable accommodations for 
persons with disabilities who wish to participate in this 
hearing or need an alternative accessible format of this 
notice. If you require an accommodation, contact the Board no 
later than 5 p.m., November 1, 1999, to advise us of the 
nature of the accommodation you need. Please contact the 
Board at P.O. Box 200901, Helena, Montana, 59620-0901; phone 
(406) 444-2544; fax (406) 444-4386. 

3. The rule proposed to be amended provides as follows. 
Text of present rule with matter to be stricken interlined and 
new matter underlined. 

17.24.101 GENERAL PROVISIONS (1) The Act and this 
subchapter provide that no person may engage in exploration 
for~ mining of minerals on or below the ·surface of the 
earth, engage in ore processing, reprocessing of mine waste 
rock or tailings, construct or operate a hard rock mill, use 
cyanide or other metal leaching solvents or ore-processing 
reagents, or disturb land in anticipation of any of these 
activities without first obtaining the appropriate license or 
permit from the department. Prior to receipt of an 
exploration license or operating permit the applicant, other 
than a public or governmental agency, shall deposit with the 
department a reclamation performance bond in a form and amount 
as determined by the department in accordance with 82-4-338, 
MCA. The license or permit may be issued following receipt 
and acceptance of the reclamation performance bond, and, at 
such time, operations may commence. 

(2). Section 82-4-390, MCA provides that open pit mining 
for gold or ail ve.r using he a{! leaching or vat leaching with 
cyanide ore-processing reagents is prohibited. except that a 
mine in operation on November 3, 1998, may continue operating 
under its existing operating permit or any amended permit that 
is necessary for continued operation of the mine. 
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(2) and (3) remain the same, but are renumbered (3) and 
(4). 

(4) The Aet ie net a~~liea~le t~. 
(a) Bftl ~e~een Bft!B!e~ 1n ~1Hift! aetioities if the 

~ine~·e e~e!atiene and aetioities ~e net. 
(i) l:li!le lllsteri!tea euea 1 at in!J eq~:~i)!!ntent, 
(iiJ l:li!le elaetin! B!eftti!lr 
(ii~J ~ii!ltl:lr~ ~e~e than 188 e~~a!e teet sf se e~:~eie )axes 

e£ 111ater1al J!!e~ s1te, 
(iw) lea1e aiet~:~~bea an~ ~:~nreelai~ed e~:~xfaee sites as 

defined in k~f 11.24.18~(8) that are lei!ls than 1 111ile apart, 
( •) k!i!le a e~etie!l ~~ee!Je wH;h aH iHtal[e e! 111exe thafl 4 

inehes in dia!lleter, ana 
( 1 i) e~e~ate a sl:lel!ien exed!e ee,eHa !!he area ef the 

eereetttl8ea that ie Ha'ek!rall~ l:lfleer utater at the ei111e ef 
sJ!!eratien, er 

(e) a ~e!ssn whe allewe el!her ~ersene 'ee en!JB!'Je in 
~inin! ael!i~itiee sH land ewnee er eeHtrellee hl that ~ereen, 
i£ these aeth ities el:lllll:llati "ely meet the reEJl:liremenl!s ef (a) 
~ 

(5) The Act and this subchapter do not apply to a person 
engaging in a mining activity described in 82-4-310 (1) and 
(2). MCA. or to a person who. on land owned or controlled by 
that person is allowing other persons to enaaae in mining 
activities as provided in 82-4-310(3). MCA. 

+&+ 121 Subject to the exclusions set forth in the Act 
and pursuant to the definitions of "surface mining•, •mining", 
"exploration" and "mineral" in the Act, placer or dredge 
mining, gng rock quarrying, ~eat ana l!e~seil ~iHiH!'J e~eratiens 
are included in the application of the Act. 

(6) remains the same, but is renumbered (7) . 
+1+ ill Common use pits and quarries on federal land 

which are available to the general public for neneem~ereial 
the exclusive or nonexclusive procurement of salable minerals 
rock or stone and which are administered by the responsible 
federal agency under appropriate regulations are not subject 
to these rules, pursuant to 82-4-309, MCA. 

AUTH: 82-4-321, MCA 
IMP: 82-4-305, 82-4-309, 82-4-310, 82-4-320, 82-4-331, 

82-4-332, 82-4-335, 82-4-361, 82-4-362, MCA 

17.24.102 DEFINITIONS As used in the Act and this sub­
chapter, the following definitions apply7L 

(1) through (11) remain the same. 
( 12) "Mineral" means any ore, rock or substance, other 

than oil, gas, bentonite, clay, coal, sand, gravel, ~h6s~hate 
peat. soil materials, scoria or uranium, taken from below the 
surface or from the surface of the earth for the purpose of 
milling, leaching, concentration, refinement, smelting, 
manufacturing, or other subsequent use or processing or for 
stockpiling for future use, refinement or smelting. 

(13) through (24) remain the same. 
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(25) "Surface mining" means all or any part of the 
process involved in mining of minerals by removing the 
overburden and m1n1ng directly from the mineral deposits 
thereby exposed, including, but not limited to, open~pit 
mining of minerals naturally exposed at the surface of the 
earth, mining by the auger method, and all similar methods by 
which earth or minerals exposed at the surface are removed in 
the course of mining. Surface mining shall not include the 
extraction of oil, gas, bentonite, clay, coal, sand, gravel, 
)!lhee)!lhate peat. soil materials, scoria or uranium nor 
excavation or grading conducted for on-site farming, on-site 
road construction, or other on-site building construction. 

AUTH: 82-4-321, MCA 
IMP: 82-4-303, 82-4-305, 82-4-309, 82-4-310·, 82-4-331, 

MCA 

17.24.118 ANNUAL REPORT (1) through (4) remain the 
same. 

(5) Each annual report for those operations using 
cyanide or other metal leaching solvents or reagents or having 
the potential to generate acid must provide a narrative 
summary of water balance conditions during the preceding year 
and identify excess water holding capacity at the time of the 
annual report. 

(6) through (10) remain the same. 
(11) If site-specific closure requirements identified in 

the permit include monitoring for cyanide or other metal 
leaching solvent or reagent neutralization, acid rock drainage 
development, or similar occurrences, the annual report must 
include an evaluation of monitoring and testing data required 
in the permit for closure under 82-4-335, MCA. 

(12) through (15) remain the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-335 through 82-4-339, 82-4-362, MCA 

17.24. 123 PERMIT CONSOLIDATION ( 1) In order to 
facilitate management ~ of multiple permits for a contiguous 
area, a permittee may, with department approval, consolidate 
permits. 

(2) and (3) remain the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-335, MCA 

17.24.128 INSPECTIONS: FREQUENCY, METHOD. AND REPORTING 
(1) through (1) (b) remain the same. 
( i) uses cyanide or other metal leaching sol vents or 

reagents; 
(1) (b) (ii) through (3) remain the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-337, 82-4-339, MCA 
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17.24.137 NOTICES AND ORDERS: EFFECT ( 1) remains the 
same. 

(2) If a suspension order will not completely abate the 
imminent danger to the health or safety of persons outside the 
permit or license area in the most expeditious manner 
physically possible, the director or ~ the director's 
authorized representative shall impose affirmative obligations 
on the person to whom it is issued to abate the condition, 
practice, or violation. The order must specify the time by 
which abatement must be accomplished and may require, among 
other things, the use of existing or additional personnel and 
equipment, 

(3) and (4) remain the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-361, 82-4-362, MCA 

17.24.140 BONDING: DETERMINATION OF BOND AMOUNT (1) and 
(1) (a) remain the same. 

(b) the additional estimated costs to the department 
which may arise from additional design work, applicable public 
contracting requirements or the need to bring personnel and 
equipment to the operating area after its abandonment by the 
operator; eft8 

(c) an additional amount based on factors of cost 
changes during the preceding 5 years for the types of 
activities associated with the reclamation to be performed7 L 

am! 
(d) the additional estimated cost to the department 

which may arise from management, operation, and maintenance of 
the site upop temporary or permanent operator insolvency or 
abandonment. uptil full bond liquidation can be effected. 

(2) through (5) remain the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-338, MCA 

17.24.141 BONDING: AQJUSTMENT OF AMOUNT OF BOND (1) The 
amount of the performance bond must be reviewed for possible 
adjustment as the disturbed acreage is revised, methods of 
mining operation change, standards of reclamation change or 
when contingency procedures or monitoring change. ~fie ameHHt 
lfttil!!ll!: alee he re • ie .. ea at leaet e•• er) 5 }' ea:t s. 

(2) The department shall conduct an overview of the 
amount of each bond annually and shall conduct a comprehensive 
bond review at least every 5 years. The department may 
conduct additional comprehensive bond reviews if. after 
modification of the reclamation or operation plan, an annual 
overview. or an inspection of the permit area, the department 
determines that an increase of the bond level may be 
necessary. 

(2) through (5) remain the same, but are renumbered (3) 
through (6). 
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(7) A bond filed for an operating permit obtained under 
82-4-335. MCA may not be released or decreased until the 
public has been provided an opportunity for a hearing and a 
hearing has been held if requested. The department shall 
provide reasonable statewide and local notice of the 
opportunitY for hearing. including but not limited to 
publishing a notice in newspapers of general daily 
circulation. The department shall provide a 30-day comment 
period in the notice. A request for hearing must be submitted 
to the department in writing within the comment period. 

AUTH: 82-4-321, MCA 
IMP: 82-4-338, 82-4-342, MCA 

17.24.144 BONDING: SURETY BONDS (1) through (1) (f) 
remain the same. 

(g) Whenever operations are abandoned concurrent with 
cancellation of the bond, the department must reclaim the site 
and forfeit the bond within ~ ~ years, consistent with 
82-4-341, MCA, for any reclamation obligation incurred in the 
reclamation of the site. 

AUTH: 82-4-321, MCA 
IMP: 82-4-338, 82-4-341, 82-4-360, MCA 

17.24.150 ABANDONMENT OR COMPLETION OF OPERATION 
(1) For the purposes of administering the Act the ~ 

department will presume that an operation is abandoned or 
completed (and thus subject to the reclamation time schedule 
outlined in 82-4-336, MCA) as soon as ore ceases to be 
extracted for future use or processing. Should the f'B'r'l!li~~ee 
operator wish to rebut said assumption, he the operator must 
provide evidence satisfactory to the ~ department that ~ 
the operations have not in fact been abandoned or completed. 

(2) remains the same. 
(3) At the discretion of the ~ department, the 

following evidence and any other relevant evidence may be 
satisfactory to show intent to resume operations: 

(a) exhibition of drill core and accompanying assay 
reports to show that ore minerals still remain in the mine and 
that they are present in veins or accumulations of sufficient 
size, grade and accessibility to warrant continued 
development--~ ~eological, geochemical or geophysical 
indications of valuable mineralization sufficient to warrant 
further development or mining will also be considered by the 
ee&Pd department; 

(b) remains the same. 
(c) data recording present and predicted commodity 

prices, labor and transportation costs, etc. , or any other 
evidence which may show that mining may soon resume on a 
profitable basis. Board comment: It is recognized that 
"abandonment or completion of mining" under the operating 
permit (see 82-4-336, MCA) is an action commonly predicated 
upon complex and changing economic circumstances; that 
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cessation of mining need not mean abandonment or completion; 
and that short of obtaining an operator's records and 
examining ~ ~ mine development drill core, the ~ 
department may be unable to determine the operator's true 
intent. 

AUTH: 82-4-321, MCA 
IMP: 82-4-336, MCA 

17,24.156 BLASTING OPERATIONS: 
COQPERATION OF PERSONS USING EXPLQSIVES 
remain the same. 

PARTICIPATION AND 
(1) through (3) (b) 

(c) The recognized expert must submit ~ the expert's 
qualifications to the department for review. At a minimum, 
the expert must: 

(i) through (4) (c) remain the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-356, MCA 

17. 24, 184 SMALL MINER BOND FORFEITURE AND SMES 
REVOCATIQN (1) If a small miner who conducts a placer or 
dredge operation fails to commence reclamation within 6 months 
after cessation of mining or within an extended period allowed 
by the department for good cause shown pursuant to (4) of this 
rule, or fails to diligently complete reclamation, the 
department shall notify the small miner by certified mail at 
~ the small miner's last reported address that bond will be 
forfeited and the department will reclaim the site unless the 
small miner commences reclamation within 30 days and 
diligently completes reclamation. 

( 2) through ( 7) ·remains the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-~05 (4), (5), and (6), MCA 

17.24, 185 SMALL MINER CYMIHlE METAL LEACHING SOLVENT OR 
RE8GEN1 APPLICATIONS (1) A small miner proposing to sperate 
~ cyanide- or other metal leaching solvents or reagents in a 
processing faeilities facility and e mine under a small miner 
exemption must continue to meet the criteria for a small miner 
exemption under 82-4-305, MCA, concerning the mining 
operation. The acreage disturbed by the cyanide or other 
metal leaching solvent or reagent ore-processing operation and 
covered by the operating permit pursuant to 82-4-335(2), MCA, 
is excluded from the 5 acre limit. 

(2) remains the same. 
(3) A small miner proposing to use metal leaching 

solvents or reagents other than cyanide in an ore processing 
facility must obtain a permit for those facilities pursuant to 
82-4-335(2). MCA. for operations for which a valid small miner 
!i\~&;lusion statement had not been obtained prior to May 1, 
.l.!1.ll..... 
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~ lil To expedite permitting of cyanide or other 
metal leaching solvent or reagent facilities, the department 
shall make available to a small miner who has submitted or may 
submit an application for a permit to operate a cyanide or 
other metal leaching solvent or reagent ore processing 
facility appropriate department staff to determine how 
baseline, operating and reclamation plan requirements may be 
met in view of conditions and characteristics of the site at 
which the e}t!trlitie ere !'reeeesirt!J facility is proposed. The 
department shall process ~ e} Brtiae ere !'reeeeeiH~ permit 
applications as expeditiously as possible consistent with 
statutory deadlines for other permit applications and the 
department's obligations under the Montana Environmental 
Policy Act. 

+4+ .ill An application for a small miner cyanide or 
other metal leaching solvent or reagent ore processing 
operating permit must contain_;_ 

lsl baseline information meeting the requirements of ARM 
17.24.186T.L 

l!2l. an operating plan meeting the requirements of ARM 
17.24.187T.L and 

..l..£l. a reclamation plan meeting the requirements of ARM 
17.24.188. 

AUTH: 82-4-321, MCA 
IMP: 82-4-305, 82-4-335, MCA 

17.24 .186 SMALL MINER CYJ'AIIDB METAL LEACHING SOLVENT OR 
REAGENT BASELINE INFORMATION (1) An application for a small 
miner cyanide or other metal leaching solvent or reagent 
processing facility permit must include the following baseline 
information on the existing conditions at the site: 

(a) through (i) remain the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-305 (7), 82-4-335 (2), MCA 

17.24.187 SMALL MINER OYANISB METAL LEACHING SOLVENT OR 
REAGENJ OPEBATING PLANS (1) An application for a small miner 
cyanide or other metal leaching solvent or reagent processing 
facility permit must include the following information for 
construction and operation of the e)BHitie !'reeeeeiH!J facility: 

(a) appropriate maps showing the location of the mine 
and support facilities, cyanide or other metal leaching 
solvent or reagent-processing facilities, permit boundaries, 
and perennial streams; 

(b) and (c) remain the same. 
(d) number, size and location of any proposed leach pads 

and pondsL and ore and tailings piles associated with !!}t!trtiae 
processing; 

(e) remains the same. 
(f) a plan for a leak detection system, including a 

program and schedule of monitoring for possible leakage which 
monitors pH, electrical conductivity (EC) , efld cyanide as weak 
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acid dissociable (WAD), other metal leaching solvents or 
reagents as appropriate. and other constituent levels, for 
those constituents appropriate to the type of processing 
proposed; 

(g) through (m) remain the same. 
(n) a plan to salvage and stockpile soil from all areas 

to be disturbed by cyanide or other metal leaching solvent or 
reagent-processing facilities, including stockpiles and 
wastepiles; 

(o) and (p) remain the same. 
(q) end-of-season procedures for shutdown of the cyanide 

or other metal leaching solvent or reagent-processing 
facility; 

(r) through (w) remain the same. 
(x) for facilities that are exposed to precipitation 

flows and that carry cyanidated or other metal leaching 
solvent or reagerit solution, a plan that provides for adequate 
passage of a so-year 24-hour storm even flow; and 

(y) a plan for preventing wildlife access to facilities 
with cyanidated or other metal leaching solvent or reagent 
solutions. 

AUTH: 82-4-321, MCA 
IMP: 82-4-305, 82-4-335, MCA 

17.24.188 SMALL MINER C¥ANIDB METAL LEACHING SOLVENT OR 
REAGENT RECLAMATION PLANS (1) An application for a small 
miner cyanide or other metal leaching solvent or reagent ore 
processing permit must contain a reclamation plan that 
includes the following: 

(a) through (e) remain the same. 
(f) a map showing regrading plans for all cyanide or 

other metal leaching solvent or reagent-processing and related 
facilities to a stable, minimally erosive slope configuration 
by backfilling excavated material, consistent with the 
postmining land use; 

(g) through (1) remain the same. 
(2) In addition, a eyaHide processing facility which 

would constitute a "project", as that term is defined in 
75-7-103, MCA, on a perennial stream, must comply with the 
requirements of the Natural Streambed and Land Preservation 
Act, as amended, by obtaining permits required by the 
appropriate conservation district. 

AUTH: 62-4-321, MCA 
IMP: 82-4-305, 82-4-335, MCA 

17.24.189 SMALL MINER QY,\IHBB METAL LEACHING SOLVENT OR 
REACiENT PROCESSING FACILITIES PERFORMANCE STANDARDS AND 
BONDING (1) remains the same. 

(2) In addition to the applicable performance standards 
of ARM 17.24.188 and 17.24.101, and 82-4-305, MCA, the 
following are required prior to bond release: 
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(a) neutralization of cyanide or other metal leaching 
solvent or reagent-containing tailing and solutions to those 
levels considered acceptable under applicable water quality 
standards; 

(b) submittal of construction reports for tailings, 
ponds, and other appropriate facilities related to cyanide or 
other metal leaching solvent or reagent processing, on a 
monthly basis; 

(c) remains the same. 
(3) Bonding for cyanide or other metal leaching solvent 

or reagent-processing facilities must cover the actual cost of 
reclamation to the department e£ teela!M:tie" and the 
additional estimated cost to the department which may arise 
from management. operation. and maintenance of the site upon 
temporary or permament insolvency or abandonment, until full 
bond liquidation can be effected. Bonds must be reviewed and, 
.if necessary, adjusted at least once every 5 years, tied to 
either the rate of inflation based on the consumer price 
index, a change in activities, or both, as appropriate. 

(4) remains the same. 

AUTH: 82-4-321, MCA 
IMP: 82-4-305, 82-4-335, MCA 

4. The Board is proposing the above rule amendments to 
implement two acts revising the Metal Mine Reclamation Act 
(Sections 82-4-301, ~·, hereinafter referred to as the 
Act) by the 1999 Montana Legislature. In Chapter 507, Laws of 
1999, the Legislature enacted a broad range of revisions 
including a change in the definition of minerals subject to 
the Act (adding phosphate rock and removing peat and soil 
materials), the regulation of other metal leaching solvents or 
reagents to the same extent as cyanide, restrictions on the 
use of mercury, and modifications to bonding procedures. In 
Chapter 457, Laws of 1999, the Legislature revised Sect ion 
82-4-390, MCA, to allow open-pit mines that were in operation 
and using cyanide leach processing on November 3, 1998, to 
continue to operate under an amended permit. 

Most of the rule amendments are proposed to conform the 
rules to the Act. Other amendments are proposed for 
clarification and to correct typographical errors. 

Rule 17.24.101: The proposed amendment to subsection (1) 
reflects the revision of the Act contained in Chapter 507, 
Laws of 1999, that regulates other metal leaching solvents or 
reagents to the same extent as cyanide. The proposed 
amendment adds subsection (2) to reflect the revision of 
Section 82-4-390, MCA, by Chapter 457, Laws of 1999, that 
allows open-pit mines in operation and using cyanide leach 
processing on November 3, 1998, to continue to operate under 
an amended permit. 

subsection (4), renumbered as subsection (5) contained a 
verbatim statement of the exemptions to the Act set forth in 
82-4-310(1), (2) and (3), MCA. Chapter 507, Laws of 1999, 
revised these exemptions. Rather than setting forth the 
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revised exemptions verbatim, subsection (5) simply refers to 
82-4-310, MCA. The statutory reference was substituted 
because subsection (5) did not contain any additional 
information than that set forth in the statute. Subsection 
(6) reflects the removal of peat and soil materials from 
regulation under the Act pursuant to Chapter 507, Laws of 
1999. 

Subsection (8) addresses applicability of the Act to the 
extraction of resources from common-use pits and quarries 
located on federal lands and subject to federal law.. The 
purpose of the subsection is to eliminate duplicative state 
and federal regulation by exempting the quarries and pits 
located on federal land from the Act. 

As formerly written, the subsection exempted the general 
public's "noncommercial procurement" of "saleable minerals" 
from these pits and quarries. In the context of eliminating 
duplicative state and federal regulation, however, there is no 
basis for distinguishing between the general public's 
noncommercial and commercial extraction of resources from 
these pits and quarries. Therefore, the phrase "noncommercial 
procurement" was replaced by "exclusive or nonexclusive 
procurement''. This new phrase is meant to be inclusive of all 
extractions from the pits and quarries, covering situations in 
which the right to access the pit or quarry is held by an 
individual member or is shared among members of the general 
public. 

"Salable minerals" is a term-of-art in federal law that 
is not pertinent to the administration of the Act. That 
phrase, therefore, has been replaced by the phrase "rock or 
stone", which describes the resource being taken from the pit 
or quarry. 

Rule 17.24 .102: The proposed amendments to subsections 
(12) and (25) reflect the revision to the Act's definition of 
"mineral" contained in Chapter 507, Laws of 1999, adding 
phosphate rock and removing peat and soil materials. 

Rule 17.24 .118: The proposed amendments to subsections 
(5) and (11) reflect the revisions to the Act contained in 
Chapter 507, Laws of 1999, regulating other metal leaching 
solvents or reagents to the same extent as cyanide. 

Rule 17.24.123: The proposed amendment to this rule 
corrects a typographic error, changing the word "or" to "of". 

Rule 17.24.128: The proposed amendment to this rule 
reflects revisions to the Act contained in Chapter 507, Laws 
of 1999, regulating other metal leaching solvents or reagents 
to the same extent as cyanide. 

Rule 17.24.137: The proposed amendment to (2) inserts 
gender neutral language, changing "his" to "the director's". 

Rule 17.24.140: Chapter 507, Laws of 1999 revised 
Section 82-4-338(1), MCA, to require the Department to include 
the cost of Department management, operation and maintenance 
of a minesite upon temporary or permanent operator insolvency 
or abandonment in calculating the amount of bond required. 
The proposed amendment to ARM 17.24.140 reflects this revision 
of the Act. · 
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Rule 17.24.14!: Chapter 507, Laws of 1999, revised 
Section 82-4-338(2}, MCA, to require the Department to conduct 
an overview of the amount of a bond issued under the Act 
annually and to conduct a comprehensive bond review at least 
every 5 years. The proposed amendment to subsection ( 2) 
reflects this revision of the Act. Chapter 507, Laws of 1999, 
also revised Section 82-4-338 (4), MCA, to require the 
opportunity for a public hearing before the Department may 
decrease a bond for an operating permit. The revision also 
specifies that a public hearing must be held, if requested, 
prior to releasing or decreasing a bond and requires the 
Department to provide reasonable statewide and local notice of 
the opportunity for hearing. The proposed amendment to 
subsection (7) reflects Section 82-4-338(4) as revised. 

The Board believes that a procedural framework was 
necessary to effectuate the opportunity for a public hearing 
required by Section 82-4-338(4}. Thus, the proposed amendment 
to the rule requires the Department to provide notice of the 
opportunity for hearing and a 30-day comment period. A 
request for a hearing must be submitted to the Department in 
writing within the comment period. 

Rule 17.24.144: The proposed amendment to this rule 
corrects a typographic error, changing the number "7" to "2". 
As amended, the rule is consistent with Section 82-4-341, MCA. 

Rule 17,24,150: The propo.sed amendment to this rule is 
consistent with previous amendments to rules promulgated under 
the Act replacing the term "board" with "department". The 
Department of State Lands, which was headed by the Board of 
Land Commissioners, previously administered the Act. It was 
this entity that the rules referred to as the "board". 
Administration of the Act, however, has subsequently been 
transferred to the Department of Environmental Quality. The 
proposed amendment to Rule 17.24.150 reflects this change. The 
proposed amendment also replaces "permittee" with "operator" 
in subsection ( 1) . The change in terms was made because 
"operator" includes licensees who have obtained an exploration 
license under Section 82-4-332, MCA, as well as permitees who 
have obtained an operating permit under Section 82-4-335, MCA, 
In addition, the Board proposes deleting "he" and "his" in (1) 
and (3} (c) and inserting gender neutral language in its place. 

Rule 17.24,158: The Board proposes deleting "his" in 
(3} (c) and inserting gender neutral language in its place. 

Rule 17.24.184: The Board proposes deleting "his" in (1) 
and inserting gender neutral language in its place. 

Rule 17.24.185: The proposed changes to subsections (1), 
(4} and (5) of this rule reflect the revisions of the Act 
under Chapter 507, Laws of 1999, regulating other metal 
leaching solvents or reagents to the same extent as cyanide. 

Chapter 507, Laws of 1999, specifically amended Section 
82-4-305(7), MCA, to require a small miner using metal 
leaching solvents or reagents other than cyanide to obtain an 
operating permit. Section 23 of chapter 507, Laws of 1999, 
provides that Section 82-4-305(7), MCA, applies to operations 
for which a valid small miner exclusion had not been filed 
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before May 1, 1999. The proposed rule amendment adds 
subsection (3) which contains the same requirement as Section 
82-4-305(7), MCA, as revised by Chapter 507, Laws of 1999, and 
with the applicability date set forth in Section 23 of Chapter 
507, Laws of 1999. 

Rule 17.24.186. Rule 17.24.187. Rule 17.24.188. and Rule 
17.24.189: These proposed rule changes reflect the revisions 
to the Act under Chapter 507, Laws of 1999, regulating other 
metal leaching solvents or reagents to the same extent as 
cyanide. 

5. Concerned persons may submit their data, views or 
arguments concerning the proposed action either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. 
Box 200901, Helena, Montana, 59620-0901, no later than 
November 12, 1999. To be guaranteed consideration, the 
comments must be postmarked on or before that date. Written 
data, views or arguments may also be submitted electronically 
via email addressed to Leona Holm, Board Secretary, at 
"lholm®state.mt.us", no later than 5 p.m. November 12, 1999. 

6. James B. Wheelis, attorney for the Board, has been 
designated to preside over and conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of a new rule regarding 
insurance required prior to the 
public display of fireworks, the 
proposed transfer and amendment 
of ARM 23.7.113, and the proposed 
amendment of ARM 23.7.102 through 
23.7.104, 23.7.106 through 
23.7.110, 23.7.112, 23.7.201 
through 23.7.203, 23.7.301 through 
23.7.310 of the fire code. 

TO: All Concerned Persons 

NOTICE OF PUBLIC 
HEARING ON THE PROPOSED 
ADOPTION, TRANSFER, AND 
AMENDMENT OF RULES 

1. On October 29, 1999, at 9:00 a.m. a public hearing 
will be held in the auditorium of the Scott Hart Building at 
303 North Roberts, Helena, Montana, to consider the adoption of 
new Rule I, the transfer and amendment of ARM 23.7.113, and the 
amendment of ARM 23.7.102 through 23.7.104, 23.7.106 through 
23.7.110, 23.7.112, 23.7.201 through 23.7.203, and 23.7.301 
through 23.7.310 of the fire code. 

2. The Department of Justice will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing or need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Department of Justice no later than 
5:00p.m. on October 21, 1999, to advise us of the nature of the 
accommodation that you need. Please contact Melanie Symons, 
215 North Sanders, P.O. Box 201401, Helena, MT 59620-1401; 
(406) 444-5880; FAX (406) 444-3549. 

3. The proposed new rule provides as follows: 

RULE I GENERAL LIABILITY INSURANCE REQUIRED FOR PUBLIC 
DISPLAY OF FIREWORKS (1) Any organization or group of 
individuals planning a public display of fireworks must provide 
proof to either the fire prevention and investigation program or 
the governing body of a city, town, or county, that the group 
has a general liability insurance policy in the amount of not 
less than $1,000,000 per occurrence. 

(2) The proof of insurance must be provided with the 
application for permit referenced in 50-37-107, MCA, no later 
.than 15 days prior to any public display of fireworks. The 
general liability insurance policy must be valid at the time of 
the public display. 

(3) The general liability insurance policy must cover 
payment of any liability, including personal and property 
damages, arising out of the public display of fireworks. 

(4) Although the general liability insurance must meet the 
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requirements of 50-37-108, MCA, an insurance policy is permitted 
in lieu of a damage indemnity bond as damage indemnity bonds are 
no longer available for the public display of fireworks. 

(5) Alternative methods of liability coverage may be 
approved if equivalent to the above-listed requirements. 

AUTH: 50-3-102 and 50-3-103, MCA 
IMP: 50-37-108, MCA 

This rule is required as the statute provides for a bond "in a 
sum not less than $500". A bond in the amount of $500 is 
completely insufficient to cover the magnitude of damages which 
could arise from the public display of fireworks. Insurance 
companies have recommended a minimum of $1,000,000 in coverage. 
Bonds in excess of $1,000 are prohibitive to acquire. 
Additionally, although the statute provides for a damage 
indemnity bond, the Department has learned that damage indemnity 
bonds are no longer available for entities engaged in the public 
display of fireworks. This rule guarantees that general 
liability insurance policies will satisfy the statutory 
requirement. 

4. ARM 23.7.113 is proposed to be transferred to ARM 
23.7.101A , and amended as follows, stricken matter interlined, 
new matter underlined: 

23.7.113 23.7.101A DEFINITIONS Unless the context 
requires otherwise, the following definitions apply to fthe 
rules in ARM Title 23, chapter 7~: 

(1) "Af'f"reatiee" is a f"erssa aew te the eatity sF f"BSitiea 
ia a tFaiaia~ eaf"aeity, fsF the seF.iee er iastallatisa sf fiFe 
alarm s 1stems, Bf>eeial a"'jeflt fire s~f'!f>Fessiea systems, sF fiFe 
eKtia~ttisaiH"'! s~ stems aaEi "hs is stttEiyia"'! ia aeesrEiaaee ··dth aa 
appFeatiee 13re"'!Fam apf:H!'sveEi by tae Eief"BFtmeat ia esajttaetiea 
'~ith the Eie13artmeat sf labsF aad iaEittst'f'} , sr •,.•fie sHemits a eery 
sf the !latieaal Iastit:;t:tte fe:r CeFtifieatisa ia Ba~iaeeria~ 
'l'eehasle"'jiee (NICB'I') nsl:ifieatisfl letts!' eeafiFmin§ the 
applieaat' s stteeessfttl esmpletiea sf the enamiaatiea elemeats 
fsF le.el I fer the Fele'taat system SF systems fel" wfiieh 
apf"reatieeship is sBtt!JAt aaEi is stttEiyia~ feF level II testia"'! 
fer tfie :rele~aat system sF s}stems. 

+i!+lll "Building code" means the latest edition of the 
Uniform Building Code ~ adopted by the department of 
commerce. Whenever a provision of the Bl:luilding ~>;ode is 
incorporated within the Uniform Fire Code (UFC) by reference, 
such provision is hereby adopted for application to all 
buildings within the jurisdiction of the ~ fire prevention 
and investigation ~ program (FPIP) , unless the ettl"eat:t ehief 
state fire marshal determines otherwise in accordance with UFC 
Seetiea 103.1.2. Copies of the UaifeFm BttilEiia~ Csae UBC may be 
obtained from the Building Codes ~ Division of the 
Department of Commerce, 1218 East Sixth Avenue, Helena, Montana 
59620-0517. 

+3-l-.ill "Building official" refers te means the ~ 
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eftie.f division administrator of the building codes division 
~ of the department of commerce or, when made applicable by 
statute or rule, the building official of the local 
jurisdiction. 

(3) "Certificate of approval" means a letter of approval 
issued by the fire prevention and investigation program. 

(4) "Chief," "fire chief," "fire marshal," and "fire 
prevention engineer" all are tPeate~ as refel~ino:J te mean the 
enie£ e£ !!he fire ,l!'e .el'leien ana in ... esti"}at!ien bttreal:l ef tfie 
~epartmeht ef j~:~stiee state fire marshal or, when made 
applicable by statute or rule or the context thereof, eo the 
chief official of the appropriate local fire protection agency. 

(5) "Cit)" is treateEI as ~eferPin~ te the state sf !!entana 
el!', whel'l ma~e etpf'lieaele by stat1:1te Sl" r1:1le el!' the eente>ct 
thezee£, te the etpf'ref'riate leeetl jl:lrisEiietien. 

( 6) "Cemmereial general liabilit) insl:ll!'anee" !!leans 
inst~Panee that eeoers beciily inj~:~ry a!'lci l"l!'e,ert) ~B:!Ilage, 
pePsenal al'IEI aci.,.ertisiftg il'ljHF} al'IEI !lledieal pa)mel'lts res~:~ltil'lg 
!rem, bttt net limited te, premises/epel!'atiens claims artd 
pFeettets/eempleteEI eperatiens elaims. 

(7) remains the same but is renumbered (5) . 
+a+ J..2.l. "District~"T as used in seetien so- 61-114, MCA.._ 

means a rural fire district established under Title 7, 
chapter 33, part 21, MCA. 

(9) "BHaeFsement" !1\ea!'ls a Eleettment iss1:1ea by the 
Elel"artment te aH iHdi.,.idttal whe has met ~~alifieatiens whieh 
atttheril!!es t:he indioiEI1:1al t:e seFviee aHa htBtall fiie alatm 
B)Btems, special ao:Jel'lt fire B~ppressieH B}stems, et fite 
extin"Jt~ishiH"J S)BEems. 

( 10) and ( 11) remain the same but are renumbered ( 7) 
and (8). 

(9) "Fire code" means the latest edition of the Uniform 
Fire Code (UFCl and any additions thereto adopted by the fire 
prevention and investigation program. 

+hl+llQl "Fire department" and "bureau of fire prevention" 
are treated as referring to the fire prevention and 
investigation ~ program of the department of justice or, 
when made applicable by statute or rule or the context thereof, 
to the appropriate local jurisdiction. 

(13) through (17) remain the same but are renumbered (11) 
through (15). 

(16) "Fireworks stand" means a smalL temporary, often 
open-air structure, booth, or other portable stand-alone 
structure designed and constructed of wood or metal, utilized 
for the express purpose of display and sale of fireworks at 
retail, 

(18) "Ins,eet:ion" as ~:~see iH ARI1 i!3.1.12l(S)(a) meaHs a 
vis1:1~l eheek t:h~t fiie f'ret:eetieH e~tlif'meHt is ~vail~ble ana 
will o,er~t:e. It is iHtenaeEI t:e give reaseHaele ass~ranee tflat 
the fire preteetien e~ttiJ!Ment is fttll) ehaFgeei B:fH:i eJ!eraele. 
Tflie is deHe b) seeiHg that it is in its designatee ~laee, that 
it flas net beeR aet\iatea er taftl!leFed ovitfi, ~na that t-here is He 

ebvie~:~s ~h,sieB:l damage er eenditieH t:e f'Fe•eH~ eperatieH. 
#9+-ll1l. "License•• means the document issued by the 
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department of commerce which authorizes a person or entity to 
engage in the business of servicing fire extinguishers er eefere 
eHgagifl:g ifl< e!te el:IBifl<eBB e£ Bellifl<g, Bervieifl:g er iHetallifi<!J 
fire alarm ByBtems, speeial agefl:t fire s~ppreBsiefl< B)BEems er 
fire extiHgl:liBfiifl<g eystemB. 

(20) remains the same but is renumbered (18) . 
~.i121. "Mechanical code" means the latest edition of the 

uniform Mechanical Code .1!!MU adopted by the department of 
commerce. Whenever a provision of the tffli£erm l!eefiaftieal Cese 
YM£ is incorporated within the UHifetm Fire Cese YEQ by 
reference, such provision is hereby adopted for application to 
all buildings within the jurisdiction of the ~ fire 
prevention and investigation ~ program, unless the ~ 
efl±ef state fire marshal determines otherwise in accordance with 
UFC Seetieft 2.301. 

(20) "Nationally recognized standards" includes but is not 
limited to any of the standards referenced in UFC Article 90, 
National Fire Protection Association (NFPA) standards, 
Underwriters Laboratories Inc. (UL) standards, American 
Petroleum Institute (API) standards. American Sogiety for 
Testing and Materials (ASIM) standards, and American National 
Standards Institute (ANSI) standards. 

(22) remains the same but is renumbered (21) . 
+i8+-n.a.l. "Ordinance" means state law, city or county 

ordinance, or rule adopted by the fire prevention and 
investigation ~ program. 

(24) remains the same but is renumbered (23). 
+z!.S+.i1.11_ "Service"T means; 
(a) when referring to portable fire extinguishers and fire 

extinguisher cylinders, ffleaftS maintenance and includes breakdown 
for replacement of parts or agent, repair, recharging_,_ or 
hydrostatic testing7L 

+a+ ..J..Ql Wfteft when referring to alarm systems, fire 
extinguishing systems_,_ and fire suppression systems, "seruiee" 
~ maintenance and testing required to keep the protective 
signaling, extinguishing_,_ and suppression system and its 
component parts in an operative condition at all times, together 
with replacement of the system or its component parts with 
listed or approved parts, when, for any reason they become 
undependable, defective_,_ or inoperative7; and 

-+b+-l£.1. "Service" does not include resetting manual alarm 
systems which may be reset by properly trained building owners 
or their designated representative. 
~~ "Single family private house" means a dwelling 

unit as the term dwelling is defined in the Uniferm Fire Gede 
UFC, no part of which is rented to another person. 

~.11.§1 "Special agent fire suppression system" means an 
approved system and components which require individual 
engineering in accordance with manufacturer specifications and 
includes dry chemical, carbon dioxide, halogenated, gaseous 
agent, foam_,_ and wet chemical systems~~ The term includes g 
pre-engineered system but does not include a fire extinguishing 
system. 

(28) "Uniferm fire eede" meana the latest editieH ef the 
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tfflit'erlll Pire Cede aaeptea e, tfie Btete Hre preventieH ana 
iftYeet igat iefl l!otl! eatt. 

AUTH: 
IMP: 

50-3-102, 50-39-107, MCA 
50-3-102, MCA 

ARM 23.7.113 is proposed to be transferred to ARM 23.7.101A as 
definitions which are applicable to a set of rules are generally 
found at the beginning of the rules to which they apply. 

The proposed amendments to the definitions clarify the terms 
used throughout the rules and eliminate definitions no longer 
needed. Specifically, the terms "Apprentice," "Commercial 
General Liability Insurance," "Endorsement" and "Inspection" are 
proposed to be deleted because duties associated with those 
terms have been transferred to the Department of Commerce; 
"Certificate of Approval" is proposed to be adopted to clarify 
that letters issued by the FPIP qualify as certificates; "City" 
is proposed to be deleted as the term is not used in the way in 
which it was defined; "Uniform Fire Code" is proposed to be 
deleted and replaced with ''Fire Code" for consistency purposes; 
"Fireworks Stand" is proposed to be adopted to clarify the type 
of structures from which fireworks can be sold; "License" is 
proposed to be amended to indicate that the Department of 
Commerce is now charged with licensing responsibilities; 
"Nationally Recognized Standards" is proposed to be adopted to 
better identify the various standards referenced throughout the 
rules; and the terms "Service" and "Single Family Private House" 
are proposed to be amended to eliminate confusion within their 
current definitions. 

The other proposed changes are merely clerical in. nature. For 
example, the Fire Prevention and Investigation Bureau is now the 
Fire Prevention and Investigation Program, or FPIP, and the 
bureau chief is now the state fire marshal. 

5. The rules proposed to be amended provide as follows, 
stricken matter interlined, new matter underlined: 

23.7.102 ENFORCEMENT OF FIRE PREVENTION AND INVESTIGATION 
B9RBAV PRQGRAM RULES (1) The fire prevention and investigation 
~ program (FPIP) shall administer and enforce in every area 
of the state of Montana all the provisions of the Pfire €£odes 
e£ !fefltetfla and rules adopted pursuant thereto. The chief fire 
official§ of each municipality, fire service area. or organized 
fire district shall have responsibility for enforcement of 
applicable fire codes within the limits of hi-s their 
jurisdiction, and shall assist the ~ FPIP in the 
enforcement of laws and rules pertaining to fire safety in 
public buildings. 

(2) Each local authority responsible for fire prevention 
inspections shall maintain reports of inspections performed. 
'FI'Ie leeal atttfierit}' slu11l Bt:IBlllit te the fhe p~eveM:ion aHd 
iH>'esEi!atiefl ettreatt, aftflttally, a repert lietiHIJ iHBpeetiefts 
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~e~fe~mea. Fire prevention 
accessible to and provided 
iHveeti~atieH eH~eaH FPIP when 
efl±ef state fire marshal. 

inspection reports shall be 
to the fire ~~e "er~tieH ar~a 
deemed necessary by the ~ 

(3) Each official responsible for investigating fires 
shall file with the ~ fire marshal a fire incident report on 
each and every fire occurring within the official's 
jurisdiction. Fetme may ee eetaiHea frem the state fi~e 
~reveHtieH afta iftvestil!j'atieft ettreaH, afta Fire incident reports 
must be submitted on Bte forms obtained from SH~plied l!ly the 
~ FPIP. The state fire marshal may return -!-incomplete 
~ reports ma} ee re!:Hl!fted for resubmission with complete 
information. 

AUTH: 50-3-102, MCA 
IMP: 50-3-102, 50-61-102, 50-63-203, MCA 

Subsection (1) - Fire service areas were first created by the 
1997 legislature. The term is proposed to be adopted here to 
recognize the existence of fire service areas and to ensure that 
an area's chief fire official has the responsibility of 
enforcing the fire code in the fire service area. 
subsection (2) - Although annual inspections are still required, 
the FPIP no longer requires submission of annual inspection 
reports absent a specific request for the report from the FPIP. 
storage issues and logistics necessitate this proposed change. 
Subsection (3) Local agencies must now obtain federally 
mandated incident reports from the FPIP and must complete those 
reports according to FPIP specifications. This change is 
proposed to ensure consistent information is provided the FPIP. 

23.7.103 NOTICE OF VIOLATION (1) Upon determination by 
an officer of the fire prevention and investigation ~ 
program (FPIPl that any person or entity is in violation of any 
provision of the Fire Ceaee ef P1eHtar~a fire code or any rule 
adopted pursuant thereto, the ~ FPIP shall serve upon the 
person or a designated representative of the entity a notice of 
violation, as provided in seetien 50-61-115, MCA.--eFT~ 
Additionally. if the violation constitutes ~ a fire hazard ~ 
preseHt, the ~ FPIP ~ ~ proceed in accordance with 
seetiens 50-62-102 and 50-62-103, MCA. 

AUTH: 50-3-102, MCA 
IMP: 50-3-102, 50-3-103, MCA 

Proposed changes are merely clerical in nature. For example, 
the Fire Prevention and Investigation Bureau is now the Fire 
Prevention and Investigation Program, or FPIP. The substantive 
meaning of the rule has not changed. 

23. 7.104 INTERPRETATION ( 1) Interpretations of rules 
adopted by the fire prevention and investigation ~ program 
shall be made by the state fire marshal. 
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AUTH: 50-3-102, MCA 
IMP: 50-3-102, 50-61-102, MCA 

Proposed changes are merely clerical in nature. For instance, 
the Fire Prevention and Investigation Bureau is now the Fire 
Prevention and Investigation Program, or FPIP. The substantive 
meaning of the rule has not changed. 

23.7.106 APPOINTMENT OF SPECIAL FIRE INSPECTORS (1) and 
(2) remain the same. 

(3) Qualifications for persons appointed special fire 
inspector are: 

(a) Any person appointed special deputy state fire 
marshal, except for a qualified inspector employed by another 
state agency, must have a degree in fire protection engineering 
or related field from a recognized institution of higher 
educationL ~ two years' experience in fire protection, or be 
UFC certified. and must complete a training course administered 
or approved by the fire prevention and investigation ~ 
program (FPIP) . 

(b) An employee of another agency of the state of Montana 
may be appointed special fire inspector for the purpose of 
conducting inspections or investigations authorized by the ~ 
~re'feRt ieR aHa iH'• estigatieR at~reB:tl FPIP if such employee is 
qualified by the employing agency as an inspector or 
investigator and is approved to conduct inspections or 
investigations by the department of justice. 

(4) A special fire inspector may perform any duty with 
which the fire ~IeientieH and if\;estigB:tien aHreaH FPIP is 
charged by state law or rule, subject to the direction of the 
BH!'ea~ enief state fire marshal. 

AUTH: 50-3-106, MCA 
IMP: 50-3-106, MCA 

"UFC certified" is proposed to be adopted as an option for a 
special fire inspector's qualifications. Such certification is 
equivalent to others listed in the rule, and commonly obtained 
by inspectors. Other proposed changes are merely clerical in 
nature. For instance, the Fire Prevention and Investigation 
Bureau is now the Fire Prevention and Investigation Program, or 
FPIP. 

23.7.107 FIRE ESCAPES FOR PUBLIC BUILDINGS ( 1) ~ 
following UFC appendices are adopted for application to AH 
buildings described in seetieH 50-61-103, MCA, which are of two 
or more stories in height:, exee~t ~ri'>'ate resieeHees, shall ae 
eEfl:lif!~ed with aaeqtJate fit e eseares iH aeeerdaHee with this 
~ 

~lal ~Appendix I-A. Section 2.4 Fire Escapes; and ef 
the UHife~ Fire Cede is ade~tea fei a~f!lieatien te all existif\g 
a~ilaiRg"S S~BjeeE te this FHle ether tha!'l nigh rise C~ilail'lg"S 1 
af!ei Bl:lbseetiefl il tneree£ shall gevern the flieoisien sf e'Eits ana 
fire eseaf'eS in all et~eh et~ileiH~s. Aflflenaix I B sf the HHiferm 
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Fire Cede is adepted ter applieatiea te all existiag high rise 
b~ilaiags s~bjeet te this rule. 

lQl ~ Appendix I-C et the Yaife~ Fire Cede shall ge.era 
stab ;Ia) ie!eatifieatieH applies to existing buildings. 

(3) Pxe~isiea er fire eseape exits ia aew b~ildiags shall 
be ia aeee~daaee 11ith the B~ildiag Cede. 

AUTH: 50-3-103, MCA 
IMP: 50-61-105, MCA 

Proposed changes clarify that the FPIP does not enforce Appendix 
I-A of the Uniform Fire code, except Section 2.4 Fire Escapes is 
enforced in existing buildings of two or more stories in height. 
Appendix I -C of the Uniform Fire Code is enforced only in 
existing buildings of two or more stories in height. These 
clarifications are consistent with the policies of the Building 
Codes Division, Department of Commerce. 

23.7.108 SMOKE DETECTORS IN RENTAL UNITS (1) remains the 
same. 

(2) An approved smoke detector is a device that is capable 
of detecting visible or invisible particles of combustion, that 
emits an alarm signal, and that bears a label or other 
identification issued by an approved testing agency haviag a 
serviee fer iaspeetiea ef which inspects materials and 
workmanship at the factory during fabrication and assembly. 

(3) UFC Appendix I~ - SECTION 6-SMOKE DETECTORS of the 
Yaife~ffi Fire Ceae shall govern the installation of smoke 
detectors in all dwelling units subjeet te this r~le rented 
to another person. 

AUTH: 50-3-102, 70-24-303, MCA 
IMP: 50-3-102, 70-24-303, MCA 

Proposed changes clarify that rented dwelling units must have 
smoke detectors. These clarifications are consistent with 
Montana's Landlord-Tenant Law. 

23.7.109 CERTIFICATE OF APPROVAL FOR DAY CARE CENTERS FOR 
'FIIIR'fSSN 13 OR MORE CHILDREN (1) Any applicant for a license 
from the department of ~ public health and human services 
to operate a day care center for 13 or more children under 
Title 52, chapter 2, MCA, must obtain a certificate of approval 
from the state fire marshal in accordance with this rule. 

(2) To obtain a certificate of approval, the applicant 
shall submit a written application to the state fire marshal 
setting forth the following information: 

(a) Nname and address of applicantL &Ad 
lQl location of proposed day care center; and 
+Drl£1 Nnumber of children for which proposed day care 

center will provide care. 
(3) Upon receipt of an application for certificate of 

approval, the state fire marshal or fl±s ~ representative shall 
conduct an inspection of the proposed day care center~.,.---t\i'iel 
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shall proMptly thereafter ise~e hie fiHdiftge, iHaieatiHg nhether 
er ftet fire eafet} r~lee haoe eeeft Met. IH aaaitieH te 
eelllf'liaHee otit:h the UHifer~~~ Fire Geae, all 

!4) Day care centers shall comply with the fire code. 
~ d.l2ay care centers shall comply with the following 

provisions of the building code which are hereby incorporated by 
reference: Sees. 892(e) QBC 305.2.3, ~ 305.3, &G& ~. &&9 
~. chapter~ 8, chapter 10. eeetieft 3892(e+ 904.2.4.2. and 
904.2. 4. 3. aHa ehapt:er 42.. Copies of the 1997 UBC may be 
obtained from the Building Codes Division. Department of 
Commerce. PO Box 200517. Helena. MT 59620-0517 . 

.L§l_ Day care centers -* ~ also comply with the 
following additional requirements: 

(a) through (h) remain the same. 
( i) Portable fire extinguishers shall be installed and 

maintained in accordance with UFC Standard 10-1 or the national 
fire protection association's standard for portable fire 
extinguishers. NFPA 10 ~-

(j) through (1) remain the same. 
~111 If the proposed day care center is in compliance 

with these rules, the ~ fire marshal shall issue a 
certificate of approval. If the center is not in compliance, 
the ~ fire marshal shall issue a notice of corrective action 
needed to· bring the center into compliance. Additional 
inspections may be conducted as needed until compliance is 
achieved. 
. +S+ill For the purposes of this rule, the definitions 
contained in eeetieA 52-2-703, MCA, are applicable. 

(6) remains the same but is renumbered (9). 

AUTH: 50-3-102, 52-2-734, MCA 
IMP: 50-3-102, 52-2-733, 52-2-734, MCA 

The Department of Family Services has been eliminated. Its 
previous functions are now the responsibility of the Department 
of Public Health and Human Services. Proposed changes clarify 
that the state fire marshal is charged with inspecting day care 
centers for 13 or more children and that such centers must 
comply with various provisions of "the Uniform Fire Code and the 
National Fire Protection Association's standards for portable 
fire extinguishers. Proposed changes further clarify when and 
what day care center reports must be issued by the state fire 
marshal. 

23.7.110 CERTIFICATE OF APPROVAL FOR COMMUNITY HOMES 
(1) This rule shall govern certification for fire and life 

safety of all community homes for the developmentally disabled, 
in accordance with seetieH 53-20-307, MCA, and of all community 
homes for persons with severe disabilities, in accordance with 
seetie" 52-4-204, MCA. 

(2) and (3) remain the same. 
(a) Nname and address of applicantL afld 
lQL location of prepeeed community home; and 
+B+~ Nnumber of residents for which pzepesea community 
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home ~provide~ care. 
(4) Upon receipt of an application for certificate of 

approval, the ~ fire marshal or ft±e ~ representative shall 
conduct an inspection of the prepesed community home, and shall 
promptly thereafter issue ft±e findingsT indicating whether er 
~ .tM fire sa£eE) rttles h:a·1e code has been met. .lL....t..illl. 
community home is in compliance with these rules. the state fire 
marshal shall issue a certificate of approval. If the community 
home is not in compliance. the state fire marshal shall issue a 
notice of corrective action needed to bring the community home 
into compliance. Additional inspections may be conducted as 
needed until compliance is achieved. 

(5) For purpose~ of determining compliance with ~ fire 
safeE}' ntles ~. all community homes shall comply with· ~ 
Uniform Fire Code and with all other rules promulgated by the 
fire prevention and investigation ~ program. 

( 6) If ehe prepesed eemm11nil::t heme is in ee111plianee ·.,·ith: 
these rttles, the fire 111arsh:al shall isstte a eerl:ifieate e£ 
appreoal. If !:he he111e is neE in eempliaaee, t-he fire 111arshal 
shall isstt:e a ael:iee ef eerreeti•e aet.iea needed t.e arin~ the 
he111e int.e eemplianee. Aadil:ienal inspeet.ieas IllS} be eena11eted 
as aeeded 11ntil eemplianee is aehie•, ed. 

~i2l The state fire marshal shall notify the department 
of seeial ana rehabilitat:ien se~ • ieee ana t:he department: ef 
family se~oiees public health and human services when a 
community home has been certified. 

AUTH: 52-4-204, 53-20-307, MCA 
IMP: 52-4-204, 53-20-307, MCA 

The Department of Family Services and the Department of Social 
and Rehabilitation Services have been eliminated. Their 
relevant functions are now the responsibility of the Department 
of Public Health and Human Services. Proposed changes clarify 
that the regulation applies to proposed and existing community 
homes, and distinguishes between the issuance of a certificate 
of approval and a notice of corrective action. 

23.7.112 THREAT OF EXPLOSIVES IN STATE BUILDINGS (1) ~ 
an}' b11ilding hettsing st:ate effiees, e~ach department director or 
official in charge shall assign one individual ~ in each 
building housing members of the department7 whose 
responsibilities shall be to coordinate evacuation and to 
practice proper procedures involving a threat . of explosive 
materials in the assigned building or building area. The 
designated individual shall have responsibility to ensure that 
appropriate fire and law enforcement authorities are notified of 
a threat of explosives. 

(2) In the event a building houses more than one state 
&geHey department, each ~ department shall designate a 
responsible individual. Where the threatened explosive device 
is located in a particular agene)'B department's area of the 
building, that a~ene)'S department's designated individual shall 
be primarily responsible for evacuation and notification of 
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IMP: 
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50-3-102, MCA 
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Proposed changes clarify that each department housed in a 
building is responsible for the handling of threats of explosive 
devices. This will eliminate any confusion regarding 
responsibility issues. 

23.7.201 RETAIL FIREWORKS SALE (1) Anyone engaged in the 
retail sale of permissible fireworks, as defined in seetiel'l 
50-37-105, MCA, must obtain a permit if required by the 
applicable local jurisdiction. The provisions of this rule do 
not apply if a local ordinance has been adopted pursuant to 
seetiel'l 7-33-4206, MCA, regulating or prohibiting the retail 
sale of fireworks. 

(2) The retail sale of permissible fireworks may occur 
only from approved retail business establishments or approved 
fireworks stands as defined in ARM 23.7.101A. Fireworks shall 
not be sold from or stored in any tent. canopy or temporary 
membrane structure (UFC 3215.2). sold from a mobile trailer 
which is designed for the transportation of goods. or sold from 
a fireworks stand or mobile trailer which permits entry of the 
public. 

(2) remains the same but is renumbered (3). 
fa+lil No fireworks may be discharged within 100 feet of 

a fireworks stand ~etail sales leeatiel'l. 
+4+121 No smoking shall be allowed within the fireworks 

stand. At any place where permissible fireworks are sold or 
displayed, a sign reading "NO SMOKING" must be posted in letters 
at least four inches in height and ~ one-half inch in stroke 
where customers are most likely to read it. 

~l§l Except as provided in subseetiel'l (12) of this rule, 
retail sale of fireworks shall be conducted from fireworks 
stands located at least 300 feet from a church or hospital, 
50 feet from any flammable liquid dispensing device or 
installation, 50 feet from other inhabited areas, and 30 feet 
from any public roadway. 

+&tlll Parking of vehicles used to transport Class A or B 
explosives or flammable and combustible liquids is prohibited 
within 100 feet of a ~ fireworks stand. 

~1§1 Fireworks S§tands shall be equipped inside with at 
least one pressurized water extinguisher with a minimum rating 
of 2A or one garden hose connected to an available water supply. 

(8) 'Afly stal'l9 eeHst~uetea te adtdt membe~s ef tfie ~ublie 
irtside shall ha• e a mirtimttm ef twe tl!'lebst~uetea enH:s ~eme!sely 
leeatee f!em eaefi ether. 

(9) All weeds, dry grass, and combustible material shall 
be cleared for a minimum distance of 25 feet in all directions 
from ~ a fireworks stand. 

(10) Electrical wiring shall be in a safe condition, and 
if found upon inspection to be unsafe shall be upgraded to 
comply with the applicable provisions of the National Electrical 
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Code (NEC) adopted by the building codes ~ division of the 
department of commerce. 

(11) Open flame devices of any kind are prohibited in or 
within 25 feet of any ~ fireworks s£aRds, aRd otH:fiifl 25 
tee£ ef tfie stand. 

(12) through (12) (b) (il remain the same. 
(ii) It is protected by a fire suppression sprinkler 

system approved by the fire prevention and investigation ~ 
program or by a fire marshal of the local jurisdiction; or 

(iii) remains the same. 
(13) All ~ fireworks stands shall be sttbjeet. t.e 

iHsf!eetiefl must be inspected by the chief in accordance with 
seetieR 2.281 UFC 103.2.1.1 ef the URifetm Fire Cede. 
Violations shall be handled in accordance with seetieR 
50-61-115, MCA. If immediate action is necessary to safeguard 
life and property, the chief may issue an order to remedy in 
accordance with seetieR 50-62-102, MCA. 

AUTH: 50-3-102, MCA 
IMP: 50-3-102, MCA 

Proposed subsection (2) is new. It ensures that the retail sale 
of fireworks may occur only from fireworks stands and retail 
establishments which meet particular structural and safety 
requirements. The FPIP is especially concerned that facilities 
which permit entry by the public have adequate exits and other 
safety features. Subsection ( 8) is proposed to be deleted 
because under new proposed subsection (2), the public cannot 
enter a "fireworks stand." If the public is permitted entry, 
the structure must meet the requirements of a retail business 
establishment permitted to sell fireworks. Proposed amendments 
to subsection (13) mandate inspections of fireworks stands by a 
chief, again to ensure the public's safety. 

23.7.202 FIREWORKS REPACKAGING. STORAGE AND SHIPPING 
(1) All buildings where fireworks are stored, opened for 

repacking, repackaged~ or prepared for shipping shall conform to 
the provisions of the BQuilding €£ode and the Yfliferm F1ire 
€£ode. Where those codes are silent, National Fire Protection 
Association lNFPAl pamphlet 1124 ~ shall be applied. 

Ql (NFPA) pamphlet 1124 shall be (1998). which is the 
code governing the manufacture. transportation and storage of 
fireworks and which can be found in the 1999 edition of the 
National Fire Code (NFC), is hereby incorporated by reference. 
Copies may be obtained from the Fire Prevention and 
Investigation ~ Program, 383 Nerth Roberts 1310 East 
Lockey, Helena, Montana 59620. 

AUTH: 50-3-102, MCA 
IMP: 50-3-102, MCA 

Proposed changes are merely clerical or clarifying in nature. 
For instance, the Fire Prevention and Investigation Bureau is 
now the Fire Prevention and Investigation Program, or FPIP, and 
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its address has changed and NFPA Pamphlet 1124 is further 
defined. The substantive meaning of the rule has not changed. 

23.7. 203 OUTDOOR DISPLAY OF FIREWORKS (1) Unless 
prohibited by local ordinance, supervised public displays of 
fireworks shall be conducted in accordance with eeeeien 
50-37-107, MCAL and applicable local ordinances. Where no local 
ordinance is in effect, the governing body of the city, town, or 
county shall be notified at least 15 days in advance of any 
outdoor display. 

AUTH: 
IMP: 

50-3-102, 50-37-107, 50-37-108, MCA 
50-3-102, 50-37-107, MCA 

Proposed changes are merely clerical in nature, and made to 
ensure consistency throughout the regulations. The substantive 
meaning of the rule has not changed. 

23.7.301 ADOPTION OF UNIFORM FIRE CODE (1) The fire 
prevention and investigation ~ program hereby adopts and 
incorporates by reference the Uniform Fire Code and appendices, 
~ 1222 edition (UFC), and the Uniform Fire Code Standards, 
~ 1997 edition (UFC Standards), with the additions, 
amendments, and deletions enumerated in this subchapter. Copies 
of the Uftirerm Fire Cede ll.El: and related materials may be 
obtained from the International Conference of Building 
Officials, 5360 South Workman Mill Road, Whittier, CA 
90601-2298, (319) 692 4226 1-800-423-6587, www.icbo.org, or from 
the MSU Fire Training School, 2100 16th Avenue South, Great 
Falls, MT 59405-4997, (406) 761 7885 771-4336. 

(2) remains the same. 
(3) This rule establishes a minimum fire protection code 

to be used in conjunction with the Uniform Building Code, ARM 
89.79.191 8.70.101, et seq. Nothing in this rule prohibits any 
local government unit from adopting those portions of the 
Uniform Fire Cese QE£ that are not adopted by the fire 
prevention and investigation ~ program or standards which 
are more restrictive than the Unifezm Fire Code ~. 

AUTH: 
IMP: 

50-3-102, MCA 
50-3-103, MCA 

The International Fire Code Institute continually studies the 
use of new technology, construction materials and methods, 
safety devices, and prevention techniques, and updates the 
Uniform Fire Code and Uniform Fire Code Standards to reflect and 
incorporate those improvements. The Department proposes to 
replace the 1994 Uniform Fire Code and Uniform Fire Code 
Standards with the 1997 Uniform Fire Code and Uniform Fire Code 
Standards. The 1997 versions contain updated fire practices and 
are more current in their applications. The newer code will 
assist in the Department's ongoing objective of enacting codes 
and standards which reflect the safest methods of establishing 
and implementing fire safety. 
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The remaining proposed changes are merely clerical in nature, 
and made to ensure consistency throughout the regulations. For 
instance, the Fire Prevention and Investigation Bureau is now 
the Fire Prevention and Investigation Program, or FPIP, and 
agency telephone numbers have been changed. The substantive 
meaning of the rule has not changed. 

23.7.302 ADMINISTRATION (1) and (1) (a) remain the same. 
(b) Gtlbseetiea YEQ 105.B~Permit Required, and any other 

subsection of the UFC referring to permits stleseetiel'ls a. ii! 
tfireu~h a.S, e.l, e.l, e.J tfireu§'fi e.8, a.l, a.ii!, e.l, f.l 
tfireu~h f.S, fi.ii!, h.J, 1.1 ehreu~h 1.3, m.1 thre~~h m.J, e.l 
tfireu~h e.J, ~.1, ~.ii!, r.l tfireugfi r.J, s.l, t.l, t.2, aaa ... 1 
eR±y, are not adopted. 

(2) remains the same. 
(a) APPENDIX II-C MARINAS Section 3-Permits is not 

adopted. The remainder of Appendix II-C is adopted in its 
entirety; 

(b) through (d) remain the same. 
(e) APPENDIX I-A, Gueseetiea l.ii! Sffeetive Date is 

ameHoee:i te reae:i as felle .. s. 1. ii! Sf feet iv e Date. PlaHs al'te:i 
s~eeifieatieas fe~ the Heeessary alte~atieas shall be filee:i with 
the ehief 11itfiift the time ~eriee:i e9tablisfiee:i By the e:iC!"Bl!'tl!lCftt 
afte~ the e:iate ef ewHer Hatirieatiea. Work ea the req~iree:i 
alteratieas to the b~ile:iin§' sfiall be eempletee:i \rithiH 36 meaths. 
The ehief ma} §'~aat aeeessar} elEte»sieas ef time whea it ea» be 
sha·.on that the s~eeHiee:i time ~n ieas are »Dt ph) sieally 
f"raetieal e~ pose aa 1:lfta~e hare:isfii~. The !JfBl'ttiH§' ef al't 
extensiel't ef time far eemplianee shall be basee:i ~~eH the shewil'tg 
ef <Ofeea cause a»a St;Objeet te the filil'tg ef aa aeee!"ta19le 
s 1stematie !"regressioe ~laH ef eerreetieH with the chief. except 
Section 2.4 Fire Escapes is adopted as stated at ARM 23.7.107 
and SECTION 6-SMOKE DETECTORS is adopted as stated at ARM 
23.7.108. 

AUTH: 50-3-102, MCA 
IMP: 50-3-103, MCA 

Subsection (1) is proposed to be amended to clarify that none of 
the Uniform Fire Code's permitting sections have been adopted by 
the FPIP. Those sections are not being adopted as the FPIP 
lacks the necessary resources. Subsection (2) (a) is proposed to 
be amended to clarify that the only section of Appendix II-C not 
adopted is that pertaining to permits. The remainder of 
Appendix II-C is adopted. Subsection (2) (c) is proposed to be 
amended to comply with the proposed amendments to ARM 23.7.107 
and 23.7.108. 

23.7.303 ADDITIONAL DEFINITIONS lll ARTICLE 2-DEFINITIONS 
AND ABBREVIATIONS is adopted with the following additions: 

(1) and (2) remain the same, but are renumbered (a) and 
(b). 

+J+ l£l. "Rural ~~~ means al't} area ettlside a three mile 
radius ef a Class 1 er a Class 2 eiE)'S eeuHaaries, as defiftee:i 
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il'l 1 1 U94, t1CA arui et:tteiee a e!'le al'lei e!'le fialf 111ile raeit:te ef 
a Class 3 eit}'e ~e~l'laaries those areas located three miles or 
more beyond (outside) the corporate limits of a Class 1 or 
Class 2 city. as defined in 7-1-4111, MCA. and one and one-half 
miles or more beyond (outside) the corporate limits of a Class 
3 city. as defined in 7-1-4111. MCA. when the Class 3 city's 
population is more than 1. 500 resident§. In the case of an 
unincorporated place, the place will be considered rural if it 
has a population of less than ~ ~ and a density of less 
than 800 persons per square mile, according to the most recent 
U.S. census. 

AUTH: 50-3-102, 50-61-102, MCA 
IMP: 50-3-102, 50-61-102, MCA 

The proposed amendment eliminates confusion caused by th~ use of 
the term "radius" in defining a rural area. The proposed 
changes clarify that a rural area starts three miles outside any 
point on the outer boundary of the corporate limits of a city. 

23.7.304 GENERAL PROVISIONS FOR SAFETY l1l Articles 9 
through 13 of the UFC are adopted with the following exceptions: 

-+++- lel Section 1104 Parade Floats (including all 
subsections) is not adopted; and 
~ lQl Subsection 1302.3 False Alarms is not adopted. 

AUTH: 50-3-102, MCA 
IMP: 50-3-103, MCA 

Proposed changes are merely clerical in nature, and made to 
ensure consistent earmarking throughout the rules. 

23.7.305 SPECIAL OCCUPANCY USES lll Articles 24 through 
36 of the UFC are adopted without change. 

AUTH: 50-3-102, MCA 
IMP: 50-3-103, MCA 

Proposed change is merely clerical in nature, and made to ensure 
consistent earmarking throughout the rules. 

23.7.306 
the UFC are 
amendments: 

SPECIAL PROCESSES lll Articles 45 through 52 of 
adopted with the following exceptions and 

(a) UFC 5201.1 Scope is amended by adding the following 
"For public automotive statement at the end of the subsection: 

motor vehicle fuel-dispensing stations located in rural areas. 
see Article 53 of the UFC. below": 

(b) UFC 5201.2 Definitions is amended by adding the 
definition of "bulk plant or terminal" found in Article 2 of the 
UFC and the definition of "rural area" found in ARM 23.7.303; 

(c) UFC 5201.3.1 Permit$ is not adopted: 
(d) UFC 5201.4.1.1 General is amended by referencing 

"Article 53 of the UFC" at the end of the first exception: 
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~~ SHeeeeeien ~ 5201.4.1.3 is amended as follows: 
5201.4.1.3 Bulk plants. 1. Motor vehicle fuel-dispensing 

stations are not permitted at bulk plants which are not located 
in a rural area. EXCEPTION: Existing bulk plants which are not 
located in rural areas if the motor vehicle fuel-dispensing 
dispensers were installed prior to February 9. 1996. and if the 
dispensers are in compliance with UFC 5302.4.1. 

2. Bulk plants located inside the districts defined as 
"rural" are permitted to incorporate motor vehicle fuel­
dispensing stations. The ~ motor vehicle fuel-dispensing 
stations ae eHllt f'laHes shall be separated by a fence or similar 
barrier from the area in which bulk operations are conducted and 
in accordance with Section 5201. See alee seeeien Yf£ 5202.3.1 
and Article 53 of the fire code: 

( f l UFC 5201.6.3 Unsupervised Dispensing is amended by 
requiring the sign to provide an "EMERGENCY" telephone number 
rather than a "Fire Department" telephone number: 

(gl UFC 5202.1 General is amended by adding the following 
statement at the end of the subsection: "For public automotive 
motor vehicle fuel-dispensing stations located in rural areas, 
see Article 53 of the fire code": 

+4+ J.bJ.. SHbseeeien UFC 5202.3 .1 General is amended as 
follows: 

5202.3.1 General. Class I liquids shall be stored in 
closed containers, in tanks located e:e eHlk f'lafles, underground 
or in special enclosures in accordance with Seeeiefl ~ 
5202.3.6. Classes Class II and III-A liquids shall be stored in 
containers or in tanks located underground or in special 
enclosures in accordance with Seeeiens llE£ 5202.3.6 ef 
520l.i.l.3. Storage of Class I. II, or III-A liquids at public 
motor vehicle fuel-dispensing stat·ions located in rural areas 
and bulk plants located in rural areas is permitted in 
aboveground tanks. See also Appendix II-F and Article 53 of the 
fire code;7 

+±+ill SHbseeHeH Yf£ 5202. 3. 4 FHel eaf!l{s at eHll{ f'lBHts. 
~ aaepeea. is amended as follows: 

5202.3.4 Fuel tanks at bulk plants. Storage tanks used 
for fueling operations shall not be connected to or serve as 
bulk plant tanks. EXCEPTION: Storage tanks which are located 
at bulk plants in rural areas and which are constructed and 
installed in accordance with Articles 53 and 79 below: 

(5) remains the same but is renumbered (j). 
+&t.itl BHeseetieH UFC 5202,4.1 Aboveground tanks7 is 

amended as follows: Class I and~ II liquids shall not be 
dispensed into the fuel tank of a motor vehicle from aboveground 
tanks except when such tanks are installed inside special 
enclosures in accordance with Seetien ~ 5202.3.6 ~ 
5291.4.1.3. See also Appendix II-F..........!!IT. ana D) aaain'!J the 
telle\Jifi"J e>teeptien. EXCEPTION: As pef'fflittea at FI:!Fal aieas iH 
aeeeraanee >dtn Seeeien 5399. Aboveground tanks located at 
public automotive motor vehicle fuel-dispensing stations located 
in rural areas and bulk plants located in rural areas. See 
Article 53 below; 

(1) UFC 5202.4.4.1 General is amended by adding at the end 
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of the third paragraph: "See Article 53 of the fire code": 
(7) remains the same but is renumbered (m) . 
*1-lnl Sl!eBeetieft Si!9i! .12 UFC 5202.13 Vapor Recovery 

(iHelHeift~ all BHBsee~ieHa) is not adopted; 
(o) UFC 5203 and 5204 are adopted in their entirety; 
+&+lol The following entire Article +53+ is added to the 

I:W€ fire code: 

Article 53-Rural Motor Vehicle Fuel-Dispensing Stations 

SECTION 5301 - GENERAL 

5301.1 Scope. Rttffd Public automotive motor vehicle 
fuel-dispensing stations located in rural areas. including 
publicly accessible operations but excluding farms and ranches, 
shall be in accordance with these rules Articles 52 and 53 gt 
the UFC. Sl!efi eperatiefts shall iHelHee pl!blie aeeeesible 
e!'etatiefts bttt enelttdeB far111s al'le ra!'lenee. Private operations, 
other than farms and ranches. shall comply with Article 52 
~ Flammable and combustible liquids and LP-gas shall also 
be in accordance with Article~ 79 and 82, UFC. 

5301.2 Definitions. For definitions of SULK PLANT or 
TERMINAL. CNG, COMBUSTIBLE LIQUID, FLAMMABLE LIQUID and MOTOR 
VEHICLE FUEL-DISPENSING STATION, see Article 2..........!.IIT. For the· 
definition of RURAL AREA, see ARM 23.7.303. 

5301.3 Plans. 
5301.3.1 Plans submittal. Plans submittal is reeutitee 

required for rural public automotive motor vehicle 
fuel-dispensing stations. 

5301.3.2 Plans and specifications submittal. Plans and 
specifications shall be submitted for review and approval prior 
to the installation or construction of a ~ public automotive 
motor vehicle fuel-dispensing station l!tili2ift~ flammable er 
eem5ttatible liqttieB located in a rural area. A site plan shall 
be submitted which illustrates the location of flammable liquid, 
LP-gas. or CNG storage vessels. and their spatial relation to 
each other. property lines. and building openings. Both 
aboveground and underground storage vessels shall be shown on 
plans. For each type of station, plans and specifications shall 
include, but not be limited to, the following: 

1. Plans, blueprints, or drawings for the renovation or 
construction of a ~ public automotive motor vehicle 
fuel-dispensing station located in a rural area that utilizes 
aboveground storage of flammable or combustible liquids, or 
both, must be submitted to the ¥fire Pgrevention and 
~investigation ~ program (FPIPl by registered receipt mail 
for approval before beginning construction. The Fire PreoeHtieH 
aHe IftoeBti~atieH BHreau FPIP shall approve or deny the plans 
within 50 calendar days or they are automatically considered 
approved. The plans must comply with SeetieHe UFC 7901.8, 
7901.11, 7902.1.8.2.1, 7902.1.10, 7902.1.11, 7902.1.12, 
7902.1.13, 7902.2.3, afMi Article 53 of the Uftifeim Fire Cede 
~ and the National Electrical Code ~ and contain all the 
following information: 

MAR Notice No. 23-7-118 19-10/7/99 



-2207-

A. Q~s~tities Tank styles. capacities. and types of 
liquids to be stored; 

B. Distances from tanks ana ais~ensers to: 
I. property lines, rights-of-way. and public ways: 
~ &fld buildings; 
III. other tanks; 
IV. dike walls; 
V. dispensers; 
C. through H. remain the same. 
I. Seismic design in accordance with the Y~iferm B~ilai~g 

eede building code; 
J. Secondary containment (include calculation sheets); 
K. through 0. remain the same. 
2. Prior to the proposed renovation or construction of a 
~ public automotive motor vehicle fuel-dispensing station 
Fe~e<'stie~ e~ eenstruetie~ the located in a rural area. an 
applicant shall obtain a letter of ~reliminary Feoiew within 19 
eale~asr aa~s approval from the local fire official responsible 
for fire protection. This letter and two sets of plans, 
blueprints4 or drawings shall be submitted to the fire 
prevention and investigation ~ prQgram for examination and 
approval ef eem~lia~ee with this rule. 

3. Liquefied Petroleum Gas (LPG). See UFC 5201.3.2(2) and 
5203. 

4. Compressed Natural Gas (CNG). See UFC 5201.3.2(3) and 
5204. 
-----5301.4 and 5301.4.1 remain the same. 

5301.4.1.1 General. Flammable ana eemhuetible lil!uias, 
C!IG aHa LP gae shall Ret he aiepeneed iR huile!ings ana 
dispensers fs~ sueh preeuets shall Hat he leeatea in builelings. 
BKCBP~IO~I. eispeneing ef flammable anel eembustible liquiels 
insiae buildings in aeee~aanee •<ith Geetien 5382. Gee Geetiens 
538i!, Si!93 aAd Si!94 fer aaaitiet'tal requirements. See UFC 
5201.4. l. l. 

5301.4.1.2 Dispensing devices. Dispensing devices shall 
be leeatea as fellsws. subiect to UFC 5201.4 through 5201.11. 

1. ~en feet (3948 mml et: mere frem ~repeFtf lines, 
i!. Ten feet (3948 mm) er mere frem buildings ha.ing 

eembuetible e~terieF nall surfaeee eF buildinge ha,ing 
neneemhustible e~terieF nall s~~faees that aFe net pa~t ef ene 
hsur fire resisti<'e assemhly, 

BKCBPTION. Cat'tepiee eenstr~eted in aeee~aanee with the 
BuHaing Ceae. 

3. Gueh that all pertiens ef the vehiele eeiHg fueled will 
he en the !!'remises ef t-he meter •ehiele ft<el dispel'Hoil'lg station, 

4. Gueh that the nezzle, when the hese ie fully e*tenelea, 
,Jill flat f'eaeh ~~ithin s feet (lSi! 4 mm) ef bt<ilding efleHiHgB, ana 

5. ~weHt] feet (6996 mm) er mere frem fi*ee SSI:lf'CeB sf 
ignil'oiefl. 

5391.4.1.3 Bttllt fllsfitS. llete~ vehiele fuel dispensing 
stations leeatee. at bullt plsAts shall be sefla1'ated hy a fefiee er 
eimilar baJ'rie~ frem the sJ'ea il'l whieh bullt epef'atiens af'e 
eena~:~etee. Gee alee Oeetiefl 538i!.3.4. 

5391.4.i! Storage vessels. Gtef'age oessels fer LP gas Bfid 
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CNG shall be leeat=eei 28 feet= (6896 ffiffl) er ffiere freffi abeoe~reuHa 
l!anlll! eent::ainin~ flaffifflable er eem61::1stible li~ids. 

5301.5 Spill Control. Drainage Control. and Secondary 
Containment. Spill control and secondary containment shall be 
provided in accordance with UFC 7901.8. Drainage control and 
diking shall be provided as set forth in UFC 7902.2.8. 

53 81. 5.1 Preteetie!'l ef diBflense£s. 9isflel'lsing eie. ieee 
!!hall be Il£et=eeted a~ainet flh}sieal damage frem :ehieles 
me1::1nting en a esnerete iBland 6 iHehel! (152.4 mm) e£ me£e iH 
height= et e) et=her appreved met=heds. 

5381.5.2 9ispenser inet::allat=isn. Dil!pensin~ deviees shall 
be l!eeuted · iR an appre'>ed msRRe£. DiBpeHsers shall Het be 
l!ee~::~reel toe !:he iBlaHa usin~ pipin~ er eenei~::~it. 

53 81.5. 3 Bmergefley l!hut=ae·.~n El:e • ieee. Bme~ ~ene} Bh~::~tdewfl 
detiees shall be pre•ided fer all fuel dispeHsers in leeatiefls 
8!!'P!Ch€d e~ Ehe ehief. Bfllerg-eney Bhl::ltde\ifl de·,•iees fer ex!:erier 
fuel dispensers, at unst:t::ended fseilities, shall be leea!:ed 
within 75 feet (22,868 fllfll) ef, bi::IE net less t::han 25 feel: (7629 
fllm) frem, dispense~!!. Fer in!:erier fuel dispensing Sflera!:iens, 
t=he emerg-ene:r shutele .. H deviees shall ee inst=alled at= appreo•ea 
leeatiens. Aet=i:atieH ef t::he emergene) shutae .. n deviees shall 
BEl!!!' !:he Etansfer ef fuel te !:he dispensezs and elese all •al:es 
whieh suppl} fuel Ee dispe1tsers. Stteh ae1ieel! shall be 
dil!tineEl) labeled BP!BRGS~ICY FUEL SIHJ'fDOIIl!l DS'l!GB. Signs shall 
be p£e¥ided in appreved leeat=ienl!. 

5391.5. 4 Elil!peaser eleeE! ieal diseeHfleeEI!. hfl eleeH ieal 
disee!'l!'leet:: s••.iteh shall be pretided fe£ all eiispensers in 
aeee£danee t:ith !:he Bleet£ieal Cede. 'Fhe diseeflneet shall be 
plaeed in t::he OFF pesit::ien hefere l!"e!Jlai! iHg dispensers aHd 
hefere elesiH~ a meter •ehiele f~::~el diapeHsiH~ st::aeien. 

5391.6 SHpet•isiea ef Dispensin~ O!Jlerat::iens 
5391.6.1 GeHeial. 'Fhe dispensing ef f~::~el iat=e fHel EaHks 

ef al::lt:emet::ive er pertable eeHisaiHers shall be ttnder t=he 
supe£•iaien sf a ~ttslified at::tendaf\E at= all Eimes. 

SXGBP'FIOU. Yns~::~penised dispensing ef flammable and 
eembuBt:ible lil'l:ttids, LP gas aHd CNG as a me!:er fuel is alle>~ed 
in aeeerdanee .. it::h SeeEiefiS 5301.6.3, 5302, 5293 af!Ei 5204. 

5391.6.2 Attendsnt::s. '!'he at::t=endanE's !)limar} fi::IHeEien 
shall ee t::e supervise, ebserwe and esnt::rel the diapeHsing ef 
meter fHels. 'Fhe at::t=endant shall pre went Ehe dil!peHsing ef 
flammable aHa eembustible lil'J:I::IiEis anEi flammable gases inte 
eentaine£s net in eemplianee wiEh !:hie eede, eenttel se~::~Iees ef 
i~nitien, gite immediat=e aH:entien t=e aeeiEieflt=al spills er 
£eleases, and be p£epared t::e Hse file eJcEinguisfie~s. l'z method 
ef ee!lll'lll::lnieat=ing \with t=he fi£e depa!t::ment shall be preuieled fer 
t::he att:eftdaftt: 

5391. 6. 3 Unsu,er•,.ised dispensing. Unsu!)CI • ised diB!Jlenl!i';g­
is allewed wheH the ewHer e1 eperat=er pre1ides, and ~s 
aeee1::1nt:aele fer, dail} site visit=!!!, reg'tlla£ el'l:ttipment= inepeet=ien 
aAEi mainteAsnee, eenspie~e~sly ~esteEi instiuetiens fer t=he safe 
eperatien ef dispensing el'l:ttipmenE, and !)eat::ed t::eleJ3hSHe !lumbers 
fer eo•fte£s er Bf'Cl'at::ers. A sigfl, in addit::ien Ee !:he Bi!;l'ns 
£e!fl:li:t'ed b} Seet:ien 5391.8, ehall be flBSEed in a eenspieHetts 
leeatieft reaEiin~. During heurs ef eperatieft, etat::iens haviflg 
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tiHSI:tJ!!Cl!'oiBed disJ!!eHSifl!'j shall ee J!!l'O .. ided with a fil!'e alal!'!ll 
trartsmitting de.-iee. A telef'JftBHC HOt ref}ttiring a eo in to 
Of'Jerate is aceefltaele. 

5391.7 Settl!'ces of IgHitieH. Blcct~ieal e~iJ!!meHt shall ee 
ifl accerdartee with the Electrical Cede. 6melliH!J af!d Of"CH flames 
shall be Jll!'ehieited iH areas where f1:1el is disf'Jensed. 'l'he 
eHgir~es ef oehicles beiH!J ftteled shall be stOJ!!J!!ed. 

5391.8 SigHS. Sigfls J!!rohibitiH!J SftiB)[iHg, !'lrBhieitlH!J 
disJ!!eHsiHg iHte ttflaJ!!J!!ro' ed centaiHe~ s afld reqtth iH!J , ehiele 
et~gines to ee stOJ!!J!!Cd dtlriHg ftteliH!J shall ee CBHspiettOttSl} 
pasted aithifl sight of each disJ!!eHser. 

5381.9 Fi~e ProteetioH. Pe~table fil!'e extiHgttishel!'e shall 
be l'lrsvided as set forth ifl UFC StaHdard 19 1. 

5391.19 Cleal!'aHee ho111 Col!lbttetible P!atel!'ials. ileeds, 
gl!'ass, 6~ 1:1sh, trash aHd other comb~::~stiele 111ate~ iale shall be 
IEe!'lt HOt lees than 18 feet (3848 1!11!1) fro111 f1:1el etsrage veeeels 
artd fttel hartdliHg eqtti!'IIIICHt. 

5381.11 l!aiHtCHartee. FtteliHt!J S}Bteme shall 19e l!lairttairted 
iH J!!IB!'Ier eperatirtg eortditioH. 

5381.12 Spill CoHtl!'ol, BiaiHage C~mtrol, aftd Dildrtg. 
B!'lill eeHtrol and draiHage esatrel shall 19e f"rouided as set 
faith iH Sections 7981.8 aad 7992.2.8. 

5381.13. 5301.6 Leaking Aboveground Storage Tanks. A 
leaking tank shall be reported to the local fire official and 
the department and may be replaced with an approved tank of the 
same volume without prior written approval as required in 
5302.2.4.1. Subsequent inspection and approval shall be made by 
the local fire official. 

SECTION 5302 -- HBRAb PUBLIC FLAMMABLE AND COMBUSTIBLE LIQUID 
AUTOMOTIVE MOTOR VEHICLE FUEL-DISPENSING STATIONS LOCATED IN 
RURAL AREAS 

5302.1 General. fH:I:fiH. Public automotive motor vehicle 
fuel-dispensing stations located in rural areas and utilizing 
flammable or combustible liquids shall be in accordance with 
Seetioa UFC 5301 and 5302. See also Article 79, UFC. 

5302.2 remains the same. 
5302.2.1 General. Bqtti!'ll!leat aad appliaHees ttsed fel!' ehe 

storage or eis!'leftsiHg of flammal9le aHd colftl91:ls~ible liqttids shall 
be appro<'ed or lieteei in aeeordaflee wtith SeetioH 539i!. i!. See 
UFC 5202.2.1. 

53 02.2. 2 Approved equipment. PHs aad pipiHg t-tsea for 
flaMmable aHa eet~~b~::~stil9le li']t-tiels shall be appro., ed. See UFC 
5202 2.2. 

5302. 2. 3 Listed equipment. 'Faal!e, elect~ ieal CE!I:li!'lllleflt, 
dis!'leflsers, hose, flB22les, artd stt19meraiele ol!' sttf.a~::~rfaee pttl!lps 
t-teed fer the storat!Je Bl!' dispeneing of flal!lt~~able afld eel!lbttetil9le 
liqt-tide ehall be listeel. See UFC 5202.2,3. 

5302.3 remains the same. 
5302.3.1 General. 
1. Class I, II.._ and III-A liquids may be stored in 

aboveground storage tanks at public automotive motor vehicle 
fuel-dispensing stations located in •rural areas" as defined in 
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ARM 23.7. 303 Ml9I'l'I9Ui\b 9BFINI'FI9f18. Primary produckbearing 
tanks may be of horizontal or vertical design but shall not 
exceed 12,000 gallons individual capacity or 48,000 gallons 
aggregate capacity. 

2. Storage tanks, at the option of the owner, may be 
installed in accordance with the requirements of Seet:ieH UFC 
5202.3.1L &P Appendix II-F. or Appendix II-J er t:fie 1994 
Baitien, eHirer~ Fire Geee as aeeptea. 

5302.3.2 Interconnection of aboveground tanks and 
underground tanks. A eeHHeetieH shall fist ee 111aae eet .. eel'l aH 
aeewegrel:ll'le taH)[ af'le Bl\ l:ll'leergrst~l'le taHIL See UFC 5202.3.2. 

5302.3.3 Fueling from portable tanks. Pertaele aHa 
se111ipertaele taHks are allewee te ee temperaril} ~:~see iH 
eef'l11:11\etisH with the dispef'lsiHg sf Class I, II er III A li~1:1ias 
iHte the r~:~el tanl[s sf 111eter oehieles er ether metezi2ed 
e~ip~eftt sH pze111ises Het f'le~ally aeeessiele te the p~:~elie wheH 
appreuee B} the efiie£. See UFC 5202.3.3. 

5302.3.4 Fuel tanks at bulk plants. Storage tanks storing 
Class I, IIL and III-A liquids at bulk plants located in "rural 
areas," as defined in ARM 23.7.303 ABIH'l'IONAL DBFHII'l'I9NS and 
~ are interconnected for use at motor vehicle 
fuel-dispensing stationaL shall be installed in accordance with 
SeetieH UFC 5302 and shall have no capacity restrictions. 

5302.3.5 Class I liquids in basements or pits. Class I 
liq~:~ids shall Hst ee stared er 1:1sed ~ithiH a bt~ildiH!J haviH!J a 
easemef'lt er pit iHts whieh flamfflaele va13ers eet~ld travel tmless 
s1:1efi area is preoided with oeHtilatisH desi!!jHed te preveflt the 
aee~:~m~:~latisH sf fla111mable oapers thereiH. See UFC 5202.3.5. 

5302.3.6 CeHtaiHer stera!Je iHsiae et~ilaiH!JS. Class I, II 
SF III A liqt~ias seerea hteiEie meter oekiele fttel aiSf"ChSiR!J 
stat:ieH e~:~ilaiH!!JS shall ee iH apl3!!'S'o'ea eeHtaiHers ana iH 
aeeeraa!'lee 11ith Geetien 7992. S. Special enclosures. See UFC 
5202.3.6. 

5302.3.7 'festing ef.leal[ aeteetisH aeoieee. bealt aeteetisH 
ae¥iees efiall be tested aHHI:IBlly H~ the BnHer sr seetlpaHt er tfie 
prepert~ efl ,,fiieh they are leeatea. 'feet rest~lts shall ee 
maifltainea aHa be a'o'ailaele t:e the efiief sH reqt~est. Container 
storage inside buildings. See UFC 5202.3.7. 

5302.3.8 Testing of leak-detection devices. See UFC 
5202.3,8. 

5382.3.8 5302.3.9 Inventory control. Accurate daily 
inventory records shall be maintained and reconciled on Class I, 
II~ and III-A liquid storage tanks for indication of possible 
leakage from tanks and piping. The records shall be kept at the 
premises and available to the chief upon request and shall 
include records showing, by product, daily reconciliation 
between sales, use, receipts~ and inventory on hand. If there 
is more than one system consisting of tanks serving separate 
pumps or dispensers for a product, the reconciliation shall be 
ascertained separately for each tank system. A consistent or 
accidental loss of Class I, II~ or III-A liquids shall be 
immediately reported to the fire department. 

5302.4 Dispensing. 
5302.4.1 Aboveground tanks. Class I and e±a&9 II liquids 
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may be dispensed into the fuel tank of a motor vehicle from 
aboveground tanks when the aboveground tanks are located in 
"rural areas" and the tanks are installed in accordance with 
these rules. 

Existing installations shall have the following and Nnew 
installations shall provide the following at the time -of 
installation.i.-r Bxiel:iHg iHel:allatieHe ehall ~l!BYilie l:he 
felle~iftg wil:hiH 36 meHthe e£ !:he ade~l:ieft ef this rttle. 

1. remains the same. 
A. remains the same. 
B. Breakaway valves. Product delivery hoses are equipped 

with a listed emergency breakaway device designed to retain 
liquid on both sides of the breakaway point. Such devices ehall 
be installed and maintained in accordance with manufacturer's 
instructions. See UFC 5202.4.3. 

C. remains the same. 
2. Guard posts. Guard posts or other means shall be 

provided outside the dike to protect from vehicle impact the 
dike and the area where tanks are installed. The design shall 
be iH aeeerdaftee comply with Seel:iefl: UFC 8001.9.3. 

3. Fencing. Tanks shall be surrounded by a fence not less 
than 5 five feet in height, constructed of wire mesh, solid 
metal sheathing, or masonry. 

5302.4.2 Filling of portable containers. tanks, and cargo 
tanks. Class I, IIL and III-A liquids shall not be dispensed 
into portable containers unless such container is of approved 
material and construction, and ~ ~ a tight closure with 
screwed or spring cover so designed that the eentenl:s liquid can 
be dispensed into the container without spilling. Cargo tanks 
shall be filled at ~bulk plants or terminals. 

5302.4.3 Design and Construction remains the same. 
53 0 2 . 4. 3. 1 General. Class I aftd II liqttids shall be 

l:raHefe~red frem tanlts b} meafts ef fixed f>Hnt~s ee deeigaed aHS 
equi~~ed ae te allen eel'tl:rel e£ !:he fleot a'ftd toe ~re'>enl: lealtage 
er aeeideHI:al diseharge. Su~~lemeftt:al meaas ehall be r:>revided 
etttside ef !:he dis[')eaeing area whereb')o !:he seuree e£ pe·.rer eaH 
readily be 9ieeefl:Heel:e9 ift !:he eweftl: ef fire er el:her aeeidenl:. 
Dis['leftsiftg deoiees fer Class I, II er III A liqttide shall be ef 
aft B['l['lrB\eS E}~e. See Arl:iele 99, Staftda~d u.l.G. See UFC 
5202.4.4 .1. 

1. Horizontal tanks. 
a. Suction systems. Class I, IIL EH!' and III-A liquids 

shall be dispensed by approved pumps taking suction through the 
top of the ee!'ll:aifter efl heril!eHI:al EaHlrs. tank through the 
installation of a pick-up tube which terminates within six 
inches of the tank bottom. Such systems shall have an approved 
anti-sYPhon device installed in the dispensing line which is 
electrically connected to the dispenser; or 

b. Pressure systems. Class I, II. and III A liquids shell 
be dispensed by an approved submersible pressure pump installed 
in the top of the tank. Such systems shall have an approved 
anti-svohon device installed in the dispensing line which is 
electrically connected to the dispenser; or 

c. Gravity flow systems. Class I. II. and III A liquids 
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shall be dispensed by approved pumps taking product from 
openings in the bottom end of horizontal tanks provided the 
following is complied with: 

(1) All openings below liquid level. through which product 
flows. have fire valves in accordance with UFC 5302.4.1(1) (a) 
above: and 

(2) All dispensing lines have an approved anti-syphon 
device installed in the dispensing line which is electrically 
connected to the dispenser. 

d. All electrically interconnected anti-syphon valves 
shall be located outside the diked area of storage tanks. See 
UFC 7902.2.8.3.8. 

2. Vertical tanks. Vertical tanks dispensing Class I, II. 
or III-A liquids may rely on gravity flow provided one of the 
following methods of product withdrawal is employed: 

a. Day !pig! tanks: 
(1) shall not exceed 250 gallons capacity: 
(2) shall be located outside the storage tank dike area; 
( 3 l shall be installed within a separate, independent 

secondary containment (liquid tight dike) system; 
(4) shall be provided with fire valves in accordance with 

UFC 5302.4.1(1) (a); 
(5) shall be provided with an approved method or device 

for equalization of head pressure between the primary storage 
tank and the day tank; 

(6) shall have submersible pressure pumps installed in the 

(7) shall have product withdrawal piping which has an 
approved anti-syphon device electrically connected to the 
dispensers; and 

(8) shall. when equipped with underground piping. have an 
automatic line leak detection installed in accordance with 
department of environmental quality/underground storage tank 
(DEO/UST) rules. 

b, In-line suction and/or pressure pumps. Approved 
in-line suction and/or pressure pumps may be installed without 
the use of a day (pig) tank in accordance with the following: 

(1) Pumps shall be located outside the dike area for 
storage tanks. See UFC 7902.2.8.3.8: 

(2) Pumps shall be located within their own secondary 
containment (liquid tight dike) system: 

(3) Tanks shall be provided with approved fire valves; 
(4} Withdrawal piping shall be provided with an approved 

anti-syphon device electrically connected to the dispensers: and 
(5! If any system piping runs underground, automatic line 

leak detection shall be installed in accordance with DEO/UST 
~ 

c. Class I. II. and III-A liquids shall not be dispensed 
by a device that operates through pressure within a storage tank 
or coptainer unless the tank or container has been approved as 
a pressure vessel for the use to which it is subiected. Air and 
oxygen pressure shall not be used for dispepsing Class I. II, or 
!II-A liauids. Abeoe ~retu'ld ~anke dis(!lensin~ Class I, II er 
III A lieJ:I:Iids 111ay rel')' en ~~aoit') fle•n·, pi:II'AJ!l!!l leea~ee at ~fie 
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taf\Jte, 6'1!' BHeti6R pHmpe leeatea ifi the baee e£ the BiSpC88C'I!'. 
A~r6oea meaRS shall be preoiaea te preoeHt eiphefiifi~. Clase I, 
II arui III A liE!;'tlias shall Ret ae aiSJ'efieee b~ a ae•,•iee that 
eflerates tht s'ti!!Jh l'reeeHI e withiH a et6ra~e tafilt er eefttahter 
'tiHless the tattlE 6'1!' e6Htaifier has eeea apflre•• ea as a flreeeHre 
.eseel £er the Hee te \lhieh it is s'tle;eetea. Air atte e:~ey!!JeH 
preesHre ehall Het be Heea EB'I!' aispeHSiH~ Glees I, II er Ill A 
liq1:1ias. See SeetieH 5392.5 ier pressHre aeliver~ meter oehiele 
EHel aispefteiH~ etatieHS. 

5302.4.3.2 Nozzles. A }istea a'tltematie eleeift!!J t}~e hese 
HBI!I!le vaLe with ex nH:het!t a lateh epea aeo·iee shall be 
previaea eft ielaHa t)pe aispeasers 'tleea EB'I!' aiepeftSlH~ Glase I, 
II er III A liq'tlias. Overheaa type aispeasia~ 'tlftite shall he 
pr6oiaea ··dth a listea atltematie elesiH~ type kese ftBEEle •al'J'e 
wit:het1t a lateh epeH ae,.iee. 

BXGBP'FIOtl. l'• listea at1tematie elesill:!!J t}pe ftSilEle oahe 
with latefi spell: ae•iee is allewea te be tiSeB if tfie aesigH ~£ 
the S}ste!ll is sueh thai: the hese HBI!I!le oalve ooill eleee 
aute!llal:ieall} iH the eoell:l: the oalve is releasee! fren1 a £ill 
epeniH!!J er 'tlpeH impael: ooith a arh•ev•'a}. 

llhere aispeHsing e£ Class I, II er II I A liqt1ias is 
pezfermea b} se111eette ether !:fiatt a qHalifieel al:l:eHaanl:, a listed 
atltematie elesiH!:J type hese HBEEle valve shall ee t~seel 
iHeerpexating tke fellewiH!;J £eatures. 

1. 'Ffie hese fiBI!I!}e oalve Bfiall ee eqt~ippee nil:h aH 
iHEe!!Jral lal:eh epeH ae.iee. 

2. llfieH Ehe fleo1 ef preaueE is Hezmall} eeml:relleel b} 
ee.iees er eeJUipmenE ether !:haft the heee ftel!li!le oaloe, the hese 
ael!ele oalve ehall ael: be capable ef eeiH!:J epenea Maless the 
aelioer~ hese is press'tlril!ea. If press'tlre te the hese is lest, 
the Re£ele shall elese at~l:e!llatieall~. 

3. 'Fhe hese HOEEle shall be deei!:Jned s'tleh that the HBI!i!le 
is retaiHed ia !:he fill pipe dt~riRg the filliRg eperatien. See 
UFC 5202.4.4.2. 

5302.4.4 Supervision. In addition to the requirements in 
SeetieR 5301.6, dispensing equipment used at unsupervised 
locations shall comply with one of the following: 

1. The amount of fuel being dispensed is limited in 
quantity by a preprogrammed card. 

2. Dispensing devices are programmed or set to limit 
uninterrupted fuel delivery to 25 gallons (94.6 L) and require 
a manual action to resume continued delivery, or 

3. Product delivery hoses are equipped with a listed 
emergency breakaway device designed to retain liquid on both 
sides of the breakaway point. Such devices shall be installed 
and maintained in accordance with the manufacturer's 
instructions. 

5302.4.5 Dispensing inside garages. Whexe an et~l:eiae 
leeatien is impraetieal, eispeHsiag ae~iees appre~eeJ fer iHeiae 
t~se axe alle'Wea te be iftstalled iaside a gara§'e er similar 
esl:ablishmeftl: whieh stares, parks, sex1iees er xepairs 
at~l:emel:ive eqtlipment. 'Fhe leeatiea ef aHd safe!;Jt~ards fez st1eh 
aispensiH§' aeviees efiall be appre o ed. EliepeflSiH!!J ee•oiees shall 
Be prel:eetea frsm ph~eieal aama!:Je by ~ehieles B~ ffiB'tiHtiH§' sueh 
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devices en a cene~ete island, er b~ eq~i.alent means, and shall 
be leeatea in a pesitien where they eannet be stt ttck by an 
ettt of eefll!rel • efiiele deseeHaii'I!J a ra~ or ether slope. 'Fhe 
aisl:'eflsin!J area shall be l:'reoidea ~lil!h an approved meehaflieal er 
gra~iey •entilatieR system. llhefl disl:'eneiHg ttRits a~e lecatcd 
belen grade, Bftl) al:'p~e•oed meehaaieal oelitilatieR shall be ttsed 
aRd ehe entire aispeasiHg area shall be pletected b) .sn approved 
al;!tematie sptiHltlel!' system. VefltilatiR!J s~stems shall be 
electl!'ieall:) ial!el!'leelted with Class I li~;J:ttid dispensing !;!Rite 
stteh that !:he disj!'!eRsiag t:lflits eaf!net be Bj!'!el!'ated ttnless the 
ventilatiag fan motets are enel!'gieed. See alee Seetien 5392.19. 
See UFC 5202.4.6. 

5302.4.6 Electrical controls. A eefltl!'el shall be plodded 
that; will allen tfie pHilip te Oj!'!el!'ate only 11hel'l a aiBJl€1'1Bil'lg 
ne!!l!lle is reme•,•ed fl!'em its bl!'aeltet e~ !'lermal pesH:ien with 
l!'eej!'!ect l!e the disj!'!el'lsing Hl'lit a!'ld the switch efl the disJ!e!'lsing 
Hflit is mantotally actttated. This central shall alee step the 
j!'!HIIIp when all neeeles ha • e beeR rettottned, eithet to their 
bl!'aeltets er te the normal aendispensing pesitiefl. See UFC 
5202.4.7. 

5302.4.7 Special-type dispensers. Appleoed special 
disj!'!eneing S)Stems stteh as, bttt fiSt limited to, eein BJ!erated 
and remote preset tytJes, are alle·,,ed at meter vehicle 
f"'el dispensing stations, provided thete is at least one 
~;J:ttalified attendant Bfl dttty hhile the station is epen te the 
pttelie, aRe. 

1. 'Fhe attefldaat e~ sttJ!erviset en dttt} shall be capable ef 
pe~fermia~ ~he fttaetieas aad assttming the respeasibilities set 
forth in Sections 5391 ana 5382.4.4, 

2. Iflst:rttctieHe fey the epe%atieH of dispeneeYs el~ll be 
eenspiettettsly peslsed, 

3, Remote preset t}pe devices shall be set ifl lone eff 
pes it ien nhile nolo in ttse se that the disJ!eRse~ eaRnet be 
aeti val!ed ni!!'hettt !:'fie lmewled~e of the alotefldant, 

4. ~fie aispeHsin~ deviCe shall be iR elea:r view ef the 
attendal'it at all times and eestaeles ehall net ee placed eet .. een 
the dis~ensin~ devices afld the attendaRt, aHd 

5. 'Fhe attendant shall ee able te c~ttnieate .. ith persBfiS 
ifl the dispeRsin~ area at all times. See UFC 5202.4.8. 

5302.4.8 Dispenser hoses. 
5302.4.8.1 Hose length. see UFC 5202.4.3.1. 
5302.5 remains the same. 
5302.5 .l General. Systems ttse.d fer the disJ!ensin~ ef 

Class I or II li~;J:ttias that traRefer the liqttid frem storage te 
inai~idttal er mttltiple dispeRsiRg ttHits 13} ptimps that are net 
leeated at dispensing ttHits shall 13e in aeee:rdaflee with Section 
5392.5. 

SXCEP'FION. '!'he chief is attthe:r i!led to alter er impose 
addieienal re~ttlatiens ~onere stteh systems are located nithin 
btotilaiflgs . 

NetificatieR shall ee given te the chief p:rier te 
aeaflael'iment, alteratiofl or :repair of aay pare ef a piessttre 
delive:r) S)Btem, exeej!'!t the dispenser. see UFC 5202.5.1. 

5302.5.2 Pits. Pits inte!'i&ed te centaiR sttl!!sttrfaee pttffipS 
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or tietiHgB tro111 Btle!!lerBiele ~Ht!!ltlB Bhall Hot ee laxge:r Utal'l 
HeeeBBar} te eeHtaia the iHteH6ea eq~:ti!'l!!leHe aHa toe allew the 
tree !!leve!!leat efi hal'la toole e)!Oeratea fre'" aee..-e gl:'a6e. 

Pite aHa eevere Bhall ee EleBigf'led af'ta eeHstrt~etee to 
Withetaaa t;he e'fteU'Ia} terees te whieh they ee~:t}6 J!le Btlej eete6, 
~lhel'l leeateEl abe..-e aa t~HElexgtetlfiEl taHit, at least 1 teet (395 
mm)et earth or saHEl eeoer shall ee R~aiHtaiHed ever the te)!O et 
the taflk. 

Pite Bhall ee )!Ol!'Oteetea agaiftBE igHitieH of ..-a!'lers e} Bfle 
et the fielleniHg 111ethedl!. 

1. SealiHg the tlH!'liereeEl eo..-er \oith 111aetie er B} eeleiflg 
agaiflet a gaeltet ifl afl ap)!Ore • eEl maflfler, er 

2. FilliHg the pit nith a Hoflee!!letlstiele iHert material. 
See UFC 5202.5.2. 

5302.5.3 Piping, valves and fittings. See UFC 5202.5.3. 
5302.5.3.1 General. PipiHg, vel,es Bfld fittings shell ee 

aesigHed fex the uerldl'lg rreest~reB ana strt~et~:tral etresses te 
lihieh the:7 eo~:tld ee s~:tbjeeted. netellie pipiHg in eentaee with 
'!'he gre~:tnEl shall ee pre.,. idea n ith eathel'Ue f.'reteet iefl. Threaded 
jeintl! er eenneetiens shall ee 111aae tl!'l tight \dth the ~:tee ef an 
ap)!OreveEl !'li)!Oe "jeint l!ealing eempet~Rd. Uenmetallie jeints shall 
ee appre~ea and shall ee installeei in aeeeraanee "'ith the 
mantlfaettlzez's iRst:ttletieHs. See UFC 5202.5.3.1. 

5302.5.3.2 Valves. A check or manual valve shall be 
provided in the discharge dispensing supply line from the pump 
with a union between the valve and the same pump discharge. An 
approved emergency shutoff impact valve incorporating a fusible 
link designed to close automatically in the event of severe 
impact or fire exposure shall be rigidly mounted and connected 
by a union in the dispensing supply line at the base of each 
dispensing device. The shear section of the impact valve shall 
be mounted flush with the top of the surface upon which the 
dispenser is mounted. Enistil'lg aiepensers !'let eq1:1ippea with aR 
impaet valve shall ee se eq1:1ippea uithin 3 6 mcmths ef the 
aaeptiel'l ef this r1:1le. 

5302.5,3,3 Leak detection. Pumps supplying Class I. II, 
or III-A liquids through underground piping systems shall have 
installed on the discharge an approved leak-detection device 
which will provide an indication if the piping and dispensers 
are not essentially liquid tight in accordance with DEQ/UST 
rules, Also see UFC 5302.4.4.1. Vertical Tanks. 

5302.5.3.4 Testing. UpeH eefflpletieH ef the iastallatiel'l, 
the system shall be tested iH aeeeraal'lee with SeetieH ?991.11. 
See UFC 5202.5.3.4. 

5302.6 Electrical Equipment. see UFC 5202.6.1 through 
5202.6.3. 

5392.6.1 GeHeral. Azeas ~heYe Glass I liqt~ids are sterea, 
handled er dispel'lsea shall he iR aeeerdal'lee \iith Seetien 5392.6. 
See alae Seetiel'l 7991.4. 

539:2.6.2 Eleetrieal wiriRg ana equiplllel'lt. Eleetrieal 
•ii:t il'lg ana equipmeHt shall . ee il'lstallea il'l a maHHez .. hieh 
pre.iaes Yeasef'laele aafet) te persons aRd preperty. Eviaenee 
that uiril'lg and eq1:1ipment aze ef the t)'fle appre.eei fer 1:1se il'l 
the haeardetls leeatieHa as l!et Eerth iR Taele 5302.6 A aHa that 
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wi~ia~ aaa e~ipmeat ha.e heeH iHstallea iH aeee~aaHee with the 
Bleetrieal Ceae shall he p!evi!iea. 

5392.6.3 Classified area. IH ~ahle 5392.6 A, a elassifiea 
area aeea Het enteHEi he}eHEi aft 1:1RJ!'ie~eea ~.·all, reef er- ether­
seliEi paititieR. Fer- area elaeeifieatieRs Ret eeoer-eEi iH 
Seetiea 5392.6.2 aaEi Het listed iR Teele 5292.6 A, the ehief is 
at~ther-ieeEi te elaesif) the exteRt ef the haear-Eie1:1s ar-ea. 

5302.7 Heating Equipment. See UFC 5202.7.1 and 5202.7.2. 
5392.7.1 Bleetrieal heatia~ e~t~ipmeflt. Bleet~ieal heatiR~ 

e~1:1if'meat shall ee ia aeee! aaHee ~•ith Seetiea 53 92. 6. 
5392.7.2 F1:1el hH!flifl~ eq1:1ipmeat. Ft~el h1:1raiH~ eqt~ipmeat, 

ether thaH ~1et heat eye!oem aHa aireet fhea maiEet~p ah heater-s,· 
shall ftsE he leeatea ia elispeHain~ reems or- iH areas o1her-e 
.apers eet~la mi~rate. St~eh s~stems shall he ia aeeeraaaee ~·ith 
the t!eehaHieal Ceae. 

5302.8 Drainage control. Provisions shall be made to 
prevent liquids spilled during dispensing operations from 
flowing into buildings. Acceptable methods include grading 
driveways, raising doorsills, or other approved means. See UFC 
5301.5. 

5302.9 Fire Protection. A fi:t'e eJttiH~I:Iisher .. H:h a 
miHi~ r-atiHg ef 2 A, 29 B.C shall he pre•iaea BREi leeateEi st~eh 
that H: is HOE mere thaH 75 feet (:i!:t!, 869 mlft) from aft)' pttlftJ3, 
aiepeaaer er fill pipe epeHiHg. See UFC 5202.9. 

5302.10 Motor Vehicle Fuel-a]2ispensing Stations Located 
~Inside Buildings. See UFC 5202.10. 

5392.19.1 Oeaeral. Atttemeti•e mete:t' oehiele ft~el 
diepenein~ etatieHe whieh die~ense fuels iHte vehicles iH ar-eas 
that are whell) ei partial!) eftelesed b~ the .. alls, ilee~s er 
eeiliHgs ef the bt~ildings shall be in aeeerdanee with Geeti~, 
5392.19. See alee Seeloieft S392.l.S. 

B*CSP~ION. "eter- .ehiele fttel dispeHsin~ statieae leeated 
iHeide a huilaiH~ with M~e et me:t'e sides ef the diepeHsiHg a:t'ea 
epen te the euilaia~ eMterier se that Her-mal .eatilatieH eaH be 
eM~eetea te dissipate flammable oapets. 

DiepeHsing of f~el iate metet oehieles inside ei bttilaia~s 
is allewed eHl} "heH appr-e.ed b) the ehief. 

538iL19.2 CeHstittetierL 1\tltemetive metet oehiele ft~el 
dispeBsiHg etatiefts withiH b1:1ilEiiHge shall be eenstr-uetea iH 
aeeerdaftee 'rith the Dt!ildiHg Cede. 

5382.19.3 ¥eHtilatieH. 
5382.19.3.1 Oefteral. IleatiHg, oeatilatieH aftd ai:t' 

eeftaitieHiHg s)stems shall be in aeeerdanee 'iith the lleehaBieal 
eea-. 

53 92. 19. 3. 2 IHte:t'leelts OH dispeHeer a. WheH Ateehaftieal 
systeme fer .entilatieft ate iHetallea ser-<'iHg eal'! the area 
where ft~els are dis~eftsed, the system shall eflerate whel'l the 
meter vehiele ft~el dis~eftsift~ statieH is epea fer business and 
shall be iaterleelted te disfleHain~ ttl'lits se that it~el eaHnet be 
Eiisflensea t!Hless the veatilatieft s)etem is iH e~e!atien. 

5392.19.3.3 BMhattSt B)Stem aesi~ft. The e}thal:ist S}Steffl 
shall be aesigfled te p:t'e~ide air ~wemeat aer-ess all pertiens ef 
the ahJflensiA!j' fleer- area aad to preven!': the flo., ef flammable 
.. apers he.,ene! the dispeHsiHg area. Suhaust il'llet duets shall 
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Het be lese thaH 3 iHehes (16. 2 mm) er meze thaH 12 iHehee 
(394. B 111111) &eeYe the fleer. B)~hEHISE etteta shall HBE be leeal:ee 
iH fleo! 1!1 er !'eHetrate the Hear of !:he elisperteiH~ area aHel 
shall elisehar~e te a safe loeatioH oHE.aiele the bHilaiH~. 

5392.19.i PipiHg. 
53S2.1S.i.l Gerteral. PipiH~ systems shall he in 

aeeozaaHee with BeetioH 7981.11. 
5382.19.i.2 BHelosure ef veHE. pipin~. Fuel anel flammable 

•aper pipin~ iHsiele buileliHgs, but: eutsiele of !:he meter vehiele 
fttel aispeHaiH~ stat:ieH area, ehall be eHeleseel .. ithiH a 
he:dl!!efttal er a , ert:ieal ehaft usee eHl} fot this pipiH!!. 
Vertieal etHel hori2eHE.al ehetfte ehall he eeHatrueteel of materials 
haoin~ et fire teeiatanee ratift!! ef Hot less thaH two heurs. 

AUTH: 50-3-102, MCA 
IMP: 50-3-103, MCA 

Article 52: Article 52 of the Uniform Fire Code addresses 
public and private motor vehicle fuel-dispensing stations. In 
1996, the Montana Fire Prevention and Investigation Program 
(FPIP) created Article 53 to establish regulations regarding 
aboveground rural motor vehicle fuel-dispensing installations. 
The majority of the proposed changes to Article 52 are 
references to applicable sections of and amendments to 
Article 53, as the subject matter of the two articles is 
intertwined. Compliance with Article 53 often constitutes 
compliance with Article 52 as well. 

UFC 5201.3 .1 Permits is not proposed for adoption as the 
Department does not have the resources to issue and monitor such 
permits. UFC 5201.6.3 is proposed to be amended to require an 
emergency phone number rather than a fire department phone 
number as many volunteer fire departments use emergency numbers 
rather than station numbers. UFC 5203 and 5204 are proposed to 
be adopted in their entirety as the increase in the dispensing 
of liquefied petroleum gas and compressed natural gas in Montana 
necessitate the adoption of safety standards regarding such 
dispensing. 

Article 53: Article 53 adopted much of its language from 
Article 52, UFC. Article 53 also references some of the 
provisions of Article 79, UFC, which addresses flammable and 
combustible liquids. The three articles are sufficiently 
interrelated to necessitate amendments to all when the terms of 
one are amended. Most of the proposed amendments address or 
incorporate the International Fire Code Institute's amendments 
to Articles 52 and 79. The FPIP has also decided to reference 
Article 52 provisions rather than reiterate those sections in 
Article 53. The intent is to reduce the length of the rules and 
the associated printing costs, not to change the existing rules 
or their intent. 

UFC 5301: UFC 5301.1 Scope and many subsequent sections are 
proposed to be amended to clarify which articles apply to the 
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various tank types and the dispensing of fuels from those tanks. 
UFC 5301.3.2 is proposed to be amended to clarify the detail 
required in various site plans and the source of approval for 
the renovation or construction of a public automotive motor 
vehicle fuel-dispensing station located in a rural area. 
UFC 5301.5 is proposed to be adopted to clarify that Article 79 
dictates spill control, drainage control and secondary 
containment. 

UFC 5302: UFC 5302.4.8 Dispenser hoses is being proposed for 
adoption to comply with dispenser hose provisions in Article 52. 
UFC 5302.4.3.1 is proposed to be deleted because it relies on 
definitions which apply to underground storage tanks, not to 
aboveground storage tanks. UFC 5302.4.4. 1 proposes specific 
equipment requirements to ensure the safe operation of 
horizontal and vertical aboveground tanks. UFC 5302.5.3.1 is 
proposed to be amended as the 36 months allowed for compliance 
has expired. All dispensers must now meet the section's 
requirements. UFC 5302.5.3. 3 is proposed to be amended to 
clarify that a leak-detection device is needed only on 
underground piping. 

23.7.307 EQUIPMENT l1l Articles 61, 62~ and 63, and 64 of 
the UFC are adopted without change. 

AUTH: 
IMP: 

50-3-102, MCA 
50-3-103, MCA 

Article 64, "Stationary Lead-acid Battery Systems," was newly 
adopted in the 1997 edition of the UFC. The FPIP is, for safety 
purposes, proposing to adopt this Article exactly as it exists 
in the UFC. 

23.7.308 SPECIAL SUBJECTS l1l Articles 74 through 88 of 
the UFC are adopted with the following exceptions, and those in 
ARM 23.7.309: 

(1) remains the same but is renumbered (b). 
(2) remains the same but is renumbered (c) . 
(3) remains the same but is renumbered (d). 
(4) remains the same but is renumbered (a). 
(e) UFC 7902.1.7.4.2 Disposal is modified as follows: 
Tanks shall be disposed of in accordance with the 

following; 
(iJ Underground tanks shall be disposed of in accordance 

with American Petroleum Institute (API) 1604, Second Edition. 
December 1987 and the department of environmental quality• s 
underground storage tank requirements; 

(iil All •unlisted'' aboveground tanks which are no longer 
fit for continued service or which cannot be internally lined in 
accordance with nationally-recognized standards. shall be 
disposed of jn accordance with API 2202. Third Edition. Januar~ 

!22.1..... 
(5) remains the same but is renumbered (f). 
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The proposed changes modify the UFC's provisions regarding the 
disposal of underground and aboveground storage tanks. The UFC 
provides only that "tanks shall be disposed of in accordance 
with federal, state or local regulations.• The UFC does not 
list any specific federal, state, or local regulation. The 
proposed amendments establish a proper method of disposal which 
complies with nationally-recognized standards as published by 
the petroleum industry. The proposed amendment directs tank 
owners to a specific document they can reference for the proper 
disposal of tanks. 

23.7. 309 FLAMMABLE AND COMBUSTIBLE LIQUIDS .ill. The 
following subsections are added to ARTICLE 79-FLAMMABLE AND 
COMBUSTIBLE LIQUIDS, of the UFC: 

7904.8 remains the same. 
7904.8.1 General. Permanent and temporary storage and 

dispensing of Class I and II liquids for private use in motor 
vehicles on farms and ranches shall be in accordance with 
GeeEioa UFC 7904.8. 

EXCEPTION: Storage and use of fuel-oil and containers 
connected with oil-burning equipment regulated by Article 61 and 
the Mmechanical €code. 

7904.8.2 Co~ustibles and open flames near tanks. Gto~age 
areas sfiall be ltept free of weeas and e'Ktraneotts eeffibttstible 
111aterial. Open fla111es ana SffiOIEing are profiibited in fla111111able 
er eoffibttstible li~ttia storage areas. See UFC 7904.2.2. 

7904. 8. 3 Marking of tanks and containers. Tanks and 
containers for the storage of liquids aboveground shall be 
conspicuously marked with the name of the product which they 
contain and the word FLAMMABLE. Ei'Kisting tanles net 111arleed and 
labeled sfiall be 111arlted and labeled .. iEfiin 1:2 menEhs ef the 
adeptien of this eeee in aecereanee with Seetiens 7991.9.:2 ana 
7992.1.3.2. 

7904.8.4 Containers for storage and use. tletal eentaiaers 
~see fer sterage ef Class I er II li~ttids shall be in aeeerdanee 
~1ith DO'P ~e~uirements or sfiall be of an app~evee eesign. 
Discharge eieviees shall be ef a type tfiat dees net de.,.elep an 
inte~nal pressure en the container. Pttmping devices er app~e~ed 
self closing i'aueete tteed fer dispeneif1g lit111:ids shall net lealt 
and shall be well maintained. Individl:lal eentainers shall net 
be inte~eenneeteei anti shall be kept elesecl "heft net in ~se. 
Containers sterea e~teide ehall be in aeeerdanec with Gcetisn 
~ See UFC 7904.2.4. 

7904.8.5 through 7904.8.5.2 remain the same. 
7904. 8. 5. 2. 1 General. Supports and foundations for 

aboveground storage tanks on farms and ranches shall be in 
accordance with Seetie~ UFC 7904.8.5.2. 

7904. 8. 5. 2. 2 Tank ;-at grade. 'Panlte shall rest en the 
greund er en fel:lneiatisns made ef eenerete, 111ase~r 1 , piling er 
steel. Tanle fettndatiens shall be designed ts lflini111iee the 
possibilitl' ef uneven eettling ef the t:-anlt ana te miniffiil!!e 
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eerresiel'l il'l al'ly !'are ef the tal'llt restil'lg el'l the fettl'ldatiel'l. 
See UFC 7902.1.14.2. 

7904.8.5.2.3 Tanks above grade. Tanks shall be see~rel, 
Stlf3f3Breea. 0tt!'f36rts fe~ tal'llts staring Class I, I er II I A 
lif!tti!ls shall be ef eeHerete, l!lasel!'lr}, er steel. Sil'l~le .. eed 
ti!Me! SttJ'I!'Brts, net eribeil'lg, laid herieeH!:all} are alle~oed fez 
ettl:silie abe'>'e~re~n!i l:al'llts if Ret 111ez e tfial'l 12 il'lehes ( 3 8 4. 8 
~)high at: their lowest !'Bil'lt. See UFC 7902 1.14.3. 

7904. 8. 5. 2. 4 Design of supports. The desi~l'l ef the 
attf3f3ertil'lg sl:rttet~re fer tal'llts shall be il'l aeeerdaHee ~lith 
well eseablished engiHeeril'lg I'rineiJ'les ef Meehal'lies and shall 
be il'l aeeezdal'!ee with the B1.tilding Cede. 'fa!'llts shall 19e 
Bli!!'!'S!ted iR a MaRner ~thieh J're•eHts the e1!eessi .·e eeHeeHtratie!t 
ef leads eft tke Stlf'!i~Srti!'l~ !i~Brl=ien ef the shell. See UFC 
7902.1.14.5. 

7904.8.5.3 remains the same. 
7904.8.5.4 Vents. Each new tank shall be provided with a 

free-opening vent of a size not less than specified in Table 
7904.2-A to relieve vacuum or pressure which could develop in 
normal operation or from fire exposure. Venting shall be in 
accordance with Seetiel'ls ?982.1.18 and UFC 7902.1.11 and 
7902.1.12. Vents shall be arranged to discharge in a mann;;:: 
which prevents localized overheating or flame impingement on any 
part of the tank in the event vapors from such vents are 
ignited. 

7904.8.5.5 and 7904.8.5.5.1 remain the same. 
7904. B. 5. 5. 2 Locations where aboveground tanks are 

prohibited, The sl=ezage ef Class I al'ld II lif!tlids il'l 
abewe~~ettr"i !:a!'llEs is prel<ti19H:ed i!'l Bl'IY area iHside a 3 mile 
xaeitts ef Class 1 ez Class 2 eity betll'learies al'ld i!'lside 1 ~ mile 
raaitla e£ Class 3 eetl!'ldariee as defifted aeeezail'I"J te !:heee 
rtllea, e1!eel!'t fer !:a!'llts existiR"J eft !:he effeeloioe da!:e ef these 
r~.tles. E1!istil'l~ installatiel'le m~s!: ee1!1f31) .. ith the retreaeti•e 
ref!Hiremel'lts ef !:!<tis eha~ter. 

1. Moveground stOrage tanks are not prohibited on "farms" 
and "ranches." All new and existing aboveground storage tanks 
on farms and ranches must be installed in accordance with ARM 
23,7.309. 

2. For existing and new bulk plants not iocated in a rural 
area. see ABM 23.7.306. 

3. For existing and new public motor vehicle 
fuel-dispensing stations not located in a rural area. see ARM 
23.7.306. 

7904.8.5.6 and 7904.8.5.6.1 remain the same. 
7904.8.5. 6. 2 Tanks with top openings only. Horizontal 

tanks with top openings only shall be mounted and equipped as 
follows: 

1, Supports and foundations shall be in accordance with 
UFC 7904.8.5.2 

2, Horizontal tanks with top openings only shall be 
equipped with a tightly and permanently attached, approved 
pumping device having an approved hose of sufficient length for 
filling vehicles, equipment~ or containers to be served from the 
tank. Aft effee!:ioe antisi~he!'lii'I"J deoiee shall ee inelttdee in 
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the Jll:llllp aieehal!'!je l:lrtleee a eel£ eleeift!J rtBI!I!le ie !'!'BViaeEI. 
Si!'hBrtf! 6!' irttel!'nal pl!'eesl:lre Elieehal!'ge ae o ieee ehall rtBE ee 
1:1eea. Bltiet:irtg heses rtet: e(!!;t:Iippea .. it:h a el!'ealta~nt) eet:l'!'liR!J 
shall ee ret:refittea withirt 36 mertt:hs e£ the aaeptiert ef thie 
eede-:-

7904.8.6.3 7904.7.5.6.3 Tanks for gravity discharge. 
Horizontal and vertical tanks with a connection in the bottom or 
end for gravity dispensing liquids shall be mounted and equipped 
ae felle .. e. with supports and foundations which are in 
accordance with UFC 7902.1.14. 

1. Sl:lpf!el!'ts ana fet:Indat:ieHs shall be iH aeeeraanee with 
7994.8. 5.2. 

2. Bettem Bl efta epenings fer gxavit) Elisehal!'ge shall ee 
eqHi!'pea with a valve leeat:ea aajaeertt te the taak ehell .. hieh 
will elose al:ltematieall) in the eoeRt of fire thleHgh opel!'atiert 
ef aR effeet:i, e heat aet~:~at:ea eftl:lt eff Ele dee. Bl~istiR!J tafllts 
Ret eqttippea with a heat aetttatea shttt eff aeviee shall ee 
retrefittea withiR 36 mo'rtthe of the aaept:ioa ef thie eoae. If 
this val·.·e esRHet ee eperatea maH1:1ally, it shall l:!e e~:~pplemeHtea 
by a see oRa mSHl:lally operatea valve. The gra 1it:y aieeharge 
o~:~tlet ehsll ee pro\iaea with aR apprevea hose eq~:~il'l'eEi "ith a 
self eleeirt!J valve at the aiseharge erta. s~isting hesee Ret 
eq~:~iJ'•pea lcith a erealt away eel:ll'lin!J ehall ee retrefittea \cithiH 
36 months ef the aaeptieH ef this eeae. 

7984.8.5.7 S!;lill eeHtrel, Eirainage eORtrel ana aileiRg. 
IR6eer sterage ana aispeRsiRg areas shall ee previaea l<ith SJ;lill 
eeRtl!'el aRB al!'aiRage eeRtl!'el as set fol!'th irt Seetien 7981.8. 
Outaoel!' sterage al!'eas shall ee previaea Jith EiraiRage eeRtrel el!' 
silting as set ferth iH Seetien 7902.2.8. 

7904.8.6 and 7904.8.6.1 remain the same but are renumbered 
7904.7.6 and 7904.7.6.1. 

AUTH: 50-3-102, MCA 
IMP: 50-3-102, MCA 

Article 79 of the Uniform Fire Code addresses the storage, use, 
dispensing, mixing, and handling of flammable and combustible 
liquids. In 1996, the Montana Fire Prevention and Investigation 
Program (FPIP) created Section 7904.8 to establish regulations 
regarding the aboveground storage and dispensing of flammable 
and combustible liquids on farms and ranches. Many of the 
proposed changes to Section 7904.8 are references to applicable 
sections of and amendments to Article 79, UFC, as the subject 
matter of Article 79 and Section 7904.8 are intertwined. Other 
proposed changes simply clarify the rules that were previously 
adopted, or delete repetition of the requirements stated in the 
UFC. Existing rules contain the exact terminology found in the 
UFC. There is no need to repeat that terminology in these 
rules. The intent is to reduce the length of the rules, and the 
associated publishing costs. 

UFC 7904.8.3 Marking of tanks and containers is proposed to be 
amended to delete the 12-month time frame in which existing 
tanks are to be marked and labeled. The time period has passed. 
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All existing tanks must be marked and labeled in accordance with 
the section. 

UFC 7904.8.5. 5. 2 Locations where aboveground tanks are 
prohibited is proposed to be amended to clarify that aboveground 
storage tanks are not banned from farms and ranches, and to 
reference the regulations which govern the installation of 
aboveground storage tanks outside rural areas. 

UFC 7904.8.5.6.2 Tanks with top openings only is proposed to be 
amended because the legislature has determined that the FPIP can 
not require shut-off devices for storage tanks intended only for 
private use on farms and ranches, 50-3-103, MCA. 

23.7.310 STANDARDS (1) The Uniform Fire Code Standards 
(Vol. 2 of the UFC) are adopted, with the following amendment§: 

UNIFORM FIRE CODE STANDARD 10-1 
SELECTION, INSTALLATION, INSPECTION, MAINTENANCE AND TESTING 

OF PORTABLE FIRE EXTINGUISHERS 

See Seetiens UFC 1002.1, 1006.2.7, 1102.5.2.3, 2401.13, ~ 
3208, ~ 4502.8.2, 4503.7.1, 5201.9, 7901.5.3, 7902.5.1.2.1~ 

7903.4.7.1. EffiE} 7904.5.1.2, 8102.11. and 8211.2 Bniferm Fiie 
Eeee. This standard, with certain deletions, is based upon the 
National Fire Protection Association Standard for Portable Fire 
Extinguishers, NFPA Standard 19 1994 10 (1998). 

SECTION 10.101 -- AMENDMENTS 
The Standard for Portable Fire Extinguishers, ~18 1994 NFPA 
Standard 10 (1998), applies to the selection, installation, 
inspection, maintenance~ and testing of portable fire 
extinguishers~ except as follows: 

1. and 2. remain the same. 
3. Sec. 1-3 is revised by amending the following 

definition.!!. ef "alil:onerit:, na>in§' jlirisaietien" as fellm,s: 
1. MJTIIOIH'FY HJ'NINO JOOISBICTIO!I "Authority Having 

Jurisdiction" is the official responsible for the administration 
and enforcement of this standard. 

2. The definitions of "e:ppre.,ed," "Approved," "labeled," 
"Labeled," and "liseeEi" "Listed" shall be as set forth in 
UliiFOR,. FIREi COBB, ~ Volume 1. 

3. The definition of "snelild" "Should" is deleted and 
replaced with the word "Shall" as defined in this standard. --

4. through 15. remain the same. 
(2) Plirsliant te S>iheeetien 9991.1 ef the BFC, Bnife~m Fiie 

Cede AppenEiilc StanEiarEi ,\. II F 1 'fest ing Reqliiremel'H:s fer 
Preteet:ea P!eter 'leniele F1:tel Sl:oera!Je TanlH! ( ine11:iEiin"'J all 
s1:ibseetiensl is speeirieell:, aaepeed. 

AUTH: 50-3-103, MCA 
IMP: 50-3-103, MCA 

Proposed changes to UFC citations in ARM 23.7.310(1) reflect 
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changes in content and in arrangement of the 1997 Uniform Fire 
Code. NFPA Standard 10 (1994), which the FPIP adopted by 
reference, was revised and updated in 1998. The FPIP proposes 
to adopt by reference the revised version of NFPA Standard 10. 
Subsection 3 of Section 10-101 Amendments is proposed to be 
amended to clarify that three definitions contained in Sec. 1-3 
have been amended, not just the definition of "authority having 
jurisdiction." 

ARM 23.7.310(2) is proposed to be deleted because Uniform Fire 
Code Appendix Standard A-II-F-1 Testing Requirements for 
Protected Motor Vehicle Fuel Storage Tanks no longer exists. 

6. Concerned persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Terry 
Phillips, State Fire Marshal, 1310 East Lockey, P.O. Box 201415, 
Helena, MT 59620-1415, and must be received no later than 
November 5, 1999. 

7. Melanie Symons, Department of Justice, P.O. Box 201401, 
Helena, MT 59620-1401, has been designated to preside over and 
conduct the hearing. 

8. The Department of Justice maintains a list of interested 
persons who wish to receive notices of rulemaking actions 
proposed by this agency. Persons who wish to have their name 
added to the list shall make a written request which includes 
the name and mailing address of the person to receive notices 
and specifies that the person wishes to receive notices of rules 
for the Board of Crime Control, the Forensic Science Division, 
the Highway Patrol, the Gambling Control Division, the Law 
Enforcement Academy, the Justice Information Systems Division, 
the Division of Criminal Investigation, the Motor Vehicle 
Division, or any combination thereof. Such written request may 
be mailed or delivered to Melanie Symons, Department of Justice. 
P.o. Box 201401, Helena, MT 59620-1401, faxed to the office at 
(406) 444-3549, or may be made by completing a request form at 
any rules hearing held by the Department of Justice. 

9. The bill sponsor notice requirements of 2-4-302, MCA 
apply and have been complied with. 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 36.2.101, pertaining to 
the department model procedural 
rules 

TO: All Concerned Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 8, 1999, the Department of Natural 
Resources and Conservation proposes to amend ARM 36.2.101 by 
incorporating by reference ARM 1. 3 .101 through 1. 3. 233, the 
Attorney General's model rules of procedure, and the sample 
forms attached to the model rules. 

2. The department will make reasonable accommodations for 
persons with disabilities who wish to participate in the 
rulemaking process and need an alternative accessible format of 
this notice. If you require an accommodation, contact the 
department no later than 5:00 p.m. on October 15, 1999, to 
advise us of the nature of the accommodation that you need. 
Please contact Shannon Kirby, Department of Natural Resources 
and Conservation, P.O. Box 201601, Helena, MT 59620-1601; 
telephone (406)444-2074; FAX (406)444-2684. 

3. The rule as proposed to be amended provides as 
follows, stricken matter interlined, new matter underlined: 

36.2 .101 DEPARTMENT MODEL PROCEDURAL RULES ( 1 ) The 
department of natural resources and conservation herein adopts 
and incorporates by reference ARM 1.3.101 through 1.3.234 
1.3.233 which set forth the attorney general's model rules. A 
copy of the model rules may be obtained from the Department of 
Natural Resources and Conservation, 1529 Bast BiRth 1625 11th 
Avenue, p.o. Box 201601, Helena, Montana 59620-1601. 

AUTH: 
IMP: 

Sec. 2-4-201, MCA 
Sec. 2-4-201, MCA 

4. The amendment to ARM 36.2.101 is proposed to adopt the 
Attorney General's amendments to the Model Rules of Procedure, 
which were adopted at page 1225 of the 1999 Montana 
Administrative Register, Issue No. 11, effective June 4, 1999. 
The model procedural rules provide rules of practice, setting 
forth the nature and requirements for formal and informal 
administrative procedures. 

5. Concerned persons may submit their data, views or 
arguments concerning the proposed amendment in writing to Don 
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Macintyre, Chief Legal Counsel, Department of Natural Resources 
and Conservation, P.O. Box 201601, Helena, MT 59620-1601. Any 
comments must be received no later than November 4, 1999. 

6. The department maintains a list of interested persons 
who wish to receive notices of rulemaking actions proposed by 
this agency. Persons who wish to have their name added to the 
list shall make a written request which includes the name and 
mailing address of the person to receive notices and specifies 
that the person wishes to receive notices regarding conservation 
districts and resource development, forestry, oil and gas 
conservation, trust land management, water resources or 
combination thereof. Such written request may be mailed or 
delivered to the Department of Natural Resources and 
Conservation, 1625 11th Avenue, P.O. Box 201601, Helena, MT 
59620-1601, faxed to the office at (406) 444-2684, or may be 
made by completing a request form at any rules hearing held by 
the Department of Natural Resources and Conservation. 

7. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 

By: Donald D. Macintyre 
DONALD D. MACINTYRE 
Rule Reviewer 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

By: Arthur R. Clinch 
ARTHUR R. CLINCH 
Director 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 36.14.502 
pertaining to dam safety and 
the hydrologic standard for 
emergency and principal 
spillways 

TO: All Concerned Persons 

CORRECTED NOTICE OF 
PROPOSED AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On September 23, 1999, the department published notice 
of proposed amendment to ARM 36.14.502 pertaining to dam safety 
and the hydrologic standard for emergency and principal 
spillways at page 2031 of the 1999 Montana Administrative 
Register, Issue Number lB. The notice of proposed agency action 
is corrected because ARM 36.14.502(5) through (B) are new text 
and should have been underlined. ARM 36.14.502(1) through (4) 
remain as proposed. 

2. The department will make reasonable accommodations for 
persons with disabilities who need an alternative accessible 
format of this notice. If you require an accommodation, contact 
the department no later than 5:00 p.m. on October 14, 1999, to 
advise us of the nature of the accommodation that you need. 
Please contact shannon Kirby, Department of Natural Resources 
and Conservation, P.O. Box 201601, Helena, MT 59620-1601; 
telephone (406)444-2074; FAX (406)444-26B4. 

3. Concerned persons may submit their data, views or 
arguments concerning the proposed amendment in writing to Terry 
Voeller, Water Resources Division, Department of Natural 
Resources and Conservation, P.O. Box 201601, Helena, MT 59620-
1601. Any comments must be received no later than October 22, 
1999. 

4. If persons who are directly affected by the proposed 
amendment wish to express their data, views and arguments orally 
or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
written comments they have to Terry Voeller, Water Resources 
Division, Department of Natural Resources and Conservation, P.O. 
Box 201601, Helena, MT 59620-1601. A written request for 
hearing must be received no later than October 22, 1999. 

5. If the agency receives requests for a public hearing 
on the proposed action from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed action; 
from the appropriate administrative rule review committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
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Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those directly affected 
has been determined to be greater than 25 persons based on the 
more than 250 individuals affected by rules covering high hazard 
dams. 

6. The agency maintains a list of interested persons who 
wish to receive notices of rulemaking actions proposed by this 
agency. Persons who wish to have their name added to the list 
shall make a written request which includes the name and mailing 
address of the person to receive notices and specifies that the 
person wishes to receive notices regarding conservation 
districts and resource development, forestry, oil and gas 
conservation, trust land management, water resources or 
combination thereof. Such written request may be mailed or 
delivered to the Department of Natural Resources and 
Conservation, P.O. Box 201601, Helena, MT 59620-1601, faxed to 
the office at (406)444-2684, or may be made by completing a 
request form at any rules hearing held by the agency. 

7. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 

Donald D. Macintyre 
DONALD D. MACINTYRE 
Rule Reviewer 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

Arthur R. Clinch 
ARTHUR R. CLINCH 
Director 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of the Proposed ) 
Adoption of Rules Implementing) 
Senate Bill 406 ("Electricity ) 
Buying Cooperative Act•) and ) 
House Bill 211 Pertaining to ) 
Electricity Default Suppliers ) 

TO: All Concerned Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF ELECTRICITY DEFAULT 
SUPPLIER LICENSING AND 
SELECTION RULES 

1. On November 4, 1999 at 10:00 a.m. in the Bollinger 
Room, Public Service Commission offices, 1701 Prospect Ave., 
Helena, Montana, the Montana Public Service Commission 
(Commission) will conduct a hearing to consider the proposed 
adoption of electricity default supplier licensing and 
selection rules. 

2. The Public Service Commission will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing or need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Public Service Commission no later 
than 5:00 p.m. on November 1, 1999 to advise us of the nature 
of the accommodation that you need. Please contact Kathy 
Anderson, Commission Secretary, 1701 Prospect Avenue, P.O. Box 
202601, Helena, Montana 59620-2601, telephone number 4 06-444-
6170, TTD number 406-444-6199, fax number 406-444-7618. 

3. The proposed rules do not replace or modify any sec­
tion currently found in the Administrative Rules of Montana. 

4. The Commission proposes alternative models for the 
default supplier Rules I, I II, IV and V. The rules proposed 
to be adopted provide as follows: 

NOTE: Rule I (4) is removed from alternative B because the 
Commission will not establish melded default service rates in 
alternative B. 

ALTERNATIVE A 

RULE I. DEFINITIONS (1) •Default supplier• means a 
regulated transmission and distribution services provider, as 
defined in 69-8-103(10), MCA, or a retail electricity supplier 
licensed by the Montana public service commission to provide 
all or a portion of the .electricity supply requirements of all 
or a portion of the small customers of a regulated 
transmission and distribution services provider that are not 
being served by a retail electricity supplier. 
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(2) "Default supply service·" means regulated electricity 
supply service provided by one or more default suppliers as 
designated by the commission. 

(3) "Default supply tariff" means a tariff filed by a 
designated default supplier and approved by the commission 
that contains the price(s) and other terms and conditions. 

(4) "Melded retail default service rate" means the 
assigned-load-weighted average of the individual default 
supply tariff prices filed by designated default suppliers for 
their assigned loads that is charged to small customers 
receiving default supply service. The melded retail default 
service rate may be different for residential and 
nonresidential customers. 

(5) "Small customer" means a retail customer of a 
regulated electric distribution utility with an average 
monthly demand in the previous calendar year of less than 100 
kilowatts or a new customer with an estimated average monthly 
demand of less than 100 kilowatts. 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 

ALTERNATIVE B 

RULE I. DEFINITIONS (1) "Default supplier" means a 
regulated transmission and distribution services provider, as 
defined in 69-B-103(10), MCA, or a retail electricity supplier 
licensed by the Montana public service commission to provide 
all or a portion of the electricity supply requirements of all 
or a portion of the small customers of a regulated 
transmission and distribution services provider that are not 
being served by a retail electricity supplier. 

(2) "Default supply service" means regulated electricity 
supply service provided by one or more default suppliers as 
designated by the commission. 

(3) "Default supply tariff" means a tariff filed by a 
designated default supplier and approved by the commission 
that contains the price(s) and other terms and conditions. 

(4) "Small customer" means a retail customer of a 
regulated electric distribution utility with an average 
monthly demand in the previous calendar year of less than 100 
kilowatts or a new customer with an estimated average monthly 
demand of less than 100 kilowatts. 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 

NOTE: Rule I I would be the same for both alternative A and 
alternative B. 

RULE II. DEFAULT SUPPLIER LICENSE REQUIREMENTS 
( 1) To become a default supplier, an electricity 

supplier must submit a bid for designation as a default 
supplier in the commission's competitive solicitation, or 
submit an application to the commission for designation as a 
default supplier. The supplier must submit the following 
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commission and the public utility(ies) 
in which the supplier wishes to provide 

(a) complete business name of the applicant; 
(b) complete street and mailing address of the 

applicant's principal office; 
(c) the name of a regulatory 

contacted regarding the application, 
telephone number, fax number and 
person; 

contact who should be 
and the address, direct 

e-mail address of that 

(d) the name and business address of all applicant's 
officers and directors, partners or other similar officials, 
and a statement that neither the applicant, nor any or its 
officers and directors, partners or other similar officials 
are currently in violation of, and within the past three years 
have not violated, any state or federal consumer protection 
laws or rules; 

(e) a list of affiliates, a corporate organization 
diagram, a description of each affiliate's activities and 
purpose; 

(f) a statement explaining whether the applicant owns, 
holds, equips or maintains any distribution systems or 
facilities in the state of Montana; 

(g) a demonstration that it has the capability to 
generate or acquire energy, capacity and other generation­
related services, transmission rights and interconnection 
arrangements sufficient to deliver to the public utility's 
transmission and distribution system, electricity supply 
equivalent to the power product described by Western Systems 
Power Pool, Schedule C; 

(h) an agreement to comply with reliability criteria 
established by the North American electric reliability council 
and the western systems coordinating council and mid-continent 
area power pool, as applicable; 

(i) a financial performance bond with a value equal to 
the product of five dollars per megawatt-hour times the 
estimated annual megawatt-hours of electricity that the 
applicant will deliver to the public utility's transmission 
interconnection (s) if designated as a default supplier. The 
performance bond must allow the Montana public service 
commission to order the bond issuer to pay, up to the 
financial value of the bond, any debts owed by the applicant 
due to applicant's failure to deliver to the public utility's 
transmission interconnection(s) the electric energy, capacity 
and other generation services necessary to satisfy the 
applicant's default supplier obligations; and 

(j) verification that the applicant can execute an 
agreement with the public utility for deliveries of default 
electric supply to the utility's transmission system 
interconnection points. 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 
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NOTE: Rule III (2) is changed in alternative B to reflect an 
individual customer relationship with a default supplier. Rule 
III (4) is deleted in alternative B because the Commission 
will not establish melded default service rates. Rule III (5) 
is deleted in alternative B because uniform default service 
rates in a utility's service area are not required. Rule III 
(7) is deleted in alternative B because default suppliers may 
perform their own collections functions. Remaining subparts 
are renumbered accordingly. 

ALTERNATIVE A 

RULE III. STANDARDS OF DEFAULT ELECTRICITY SUPPLY 
SERVICE (1) The commiss1on will designate one or more 
default suppliers and/or the regulated transmission and 
distribution services provider to provide default supply 
service in a regulated transmission and distribution services 
provider's service territory if the service territory is open 
to retail supply competition and customer choice pursuant to 
69-8-101, et seq., MCA. 

(2) Default suppliers must generate or acquire electric 
energy, capacity and other generation-related services and 
deliver these services to the regulated electric utility's 
transmission system interconnection point(s) in sufficient 
quantities to provide a reliable, firm source of electricity 
supply, equivalent to the power product described by Western 
Systems Power Pool, Schedule C, to serve: 

(a) in the case of a single default supplier, the full 
load requirements of all small customers receiving default 
supply service; or 

(b) in the case of two or more default suppliers, an 
assigned share of the full load requirements of all small 
customers receiving default supply service, in increments of 
20 percent consistent with (RULE V], as determined by the 
commission, unless a default supplier is a city, county, 
consolidated government or buying cooperative. The default 
supplier (s) must supply hourly energy matching a day-ahead 
preschedule provided to them by the utility under normal 
operating procedures. 

(3) Default suppliers are responsible for line losses 
that occur on the public utility's transmission and 
distribution system in the process of delivering default 
electricity from the regulated utility's points of delivery to 
end-use customers. 

(4) Except when the default supplier is a city, county, 
consolidated government or buying cooperative, public 
utilities must bill customers for default supply service 
through consolidated, unbundled bills using commission­
approved, melded default service rates. 

(5) Rates, terms and conditions for default supply 
service must be uniform throughout a regulated transmission 
and distribution services provider's service area, except if 
the commission designates a city, county, consolidated 
government or buying cooperative to serve a specific 
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geographic area within the regulated transmission and 
distribution services provider's service area according to 
[RULES VI and VII) . Default service prices may include 
seasonal rate changes, but may not involve more than two such 
rate changes in each one-year period. 

(6) A small customer whose default supply account is not 
in arrears may leave default supply service and select a 
competitive retail electricity supplier at any time. A small 
customer whose default supply service account is in arrears 
must clear the unpaid balance before the customer may select a 
competitive retail electricity supplier. A small customer 
being served by a retail electricity supplier may return to 
default supply service at any time during the transition 
period. This rule does not release the customer from possible 
early termination penalties that may be contained in the 
customer's contract with the supplier. 

(7) The public utility is responsible for collections 
for nonpayment of default supply service. Designated default 
suppliers will be allocated costs associated with annual 
default supply-related uncollectable balances and costs for 
collection activities in proportion to their assigned default 
supply load obligation. 

(8) Only the regulated transmission and distribution 
services provider may physically disconnect a default service 
customer for nonpayment of default supply service. A 
regulated transmission and distribution services provider must 
comply with the commission's termination rules when physically 
disconnecting a default supply service customer. 

AUTH: 69-8-403, MCA 
IMP: 69-B-203 and 69-8-416, MCA 

ALTERNATIVE B 

RULE III. STANDARDS OF DEFAULT ELECTRICITY SUPPLY 
SERVICE (1) The commission will designate one or more 
default suppliers and/or the regulated transmission and 
distribution services provider to provide default supply 
service in a regulated transmission and distribution services 
provider's service territory if the service territory is open 
to retail supply competition and customer choice pursuant to 
69-8-101, et seq., MCA 

(2) Default suppliers must generate or acquire electric 
energy, capacity and other generation-related services and 
deliver these services to their customers. 

(3) Default suppliers are responsible for line losses 
that occur on the regulated transmission and distribution 
services provider's transmission and distribution system in 
the process of delivering default electricity from the 
regulated utility's points of delivery to end-use customers. 

(4) A small customer whose default supply account is not 
in arrears may leave default supply service and select a 
competitive retail electricity supplier at any time. A small 
customer whose default supply service account is in arrears 
must clear the unpaid balance before the customer may select a 
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competitive retail electricity supplier. A small customer 
being served by a retail electricity supplier may return to 
default supply service at any time during the transition 
period. This rule does not release the customer from possible 
early termination penalties that may be contained in the 
customer's contract with the supplier. 

(5) Only the regulated transmission and distribution 
services provider may physically disconnect a default service 
customer for nonpayment of default supply service. A 
regulated transmission and distribution services provider must 
comply with the commission's termination rules when physically 
disconnecting a default supply service customer. 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 

NOTE: Rule IV (2) (c) (v) is removed from alternative B because 
collection for nonpayment is not a required utility 
obligation. Subsequent subsections in Rule IV are renumbered 
accordingly. 

ALTERNATIVE A 

RULE IV. OBLIGATIONS OF PUBLIC UTILITIES (1) The public 
utility must perform billing and metering functions for 
default supply service until the commission determines that 
these functions should be functionally separated from 
regulated utility service. 

(2) In addition to other obligations specified in these 
rules or by commission order, public utilities must: 

(a) educate customers about the availability of default 
supply service but must not promote it; 

(b) act as emergency electricity suppliers in the event 
designated default suppliers fail to provide electric energy, 
capacity and other generation-related services necessary to 
maintain reliable, firm electricity supply service to small 
customers receiving default supply service; 

(c) submit for commission approval tariffs that specify 
the rates, terms and conditions· that will apply when the 
utility provides the following services to designated default 
suppliers: 

(i) transmission system interconnection; 
(ii) energy scheduling services; 
(iii) energy imbalance services; 
(iv) metering and billing services; 
(v) collections for nonpayment; 
(vi) termination for nonpayment; and 
(vii) emergency supply services. 
(d) provide to commission-designated default suppliers 

day-ahead preschedules of hourly energy requirements under 
normal operating procedures; 

(e) provide to prospective bidders for default supplier 
designation: 

( i) a two-yea.r, nonbinding forecast of monthly resi­
dential and nonresidential default service load requirements; 
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(ii) separate load profiles for residential and nonresi­
dential default service loads; 

(iii) two years of historic, monthly residential and 
nonresidential default service consumption data, by customer 
class; and 

(iv) two years of historic, monthly, supply-related 
uncollectable costs associated with residential and 
nonresidential small customers, by customer class. 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 

ALTERNATIVE B 

RQLE IV. OBLIGATIONS OF PUBLIC UTILITIES (1) The public 
utility must perform billing and metering functions for 
default supply service until the commission determines that 
these functions should be functionally separated from 
regulated utility service. 

(2) In addition to other obligations specified in these 
rules or by commission order, public utilities must: 

(a) educate customers about the availability of default 
supply service but must not promote it; 

(b) act as emergency electricity suppliers in the event 
designated default suppliers fail to provide electric energy, 
capacity and other generation-related services necessary to 
maintain reliable, firm electricity supply service to small 
customers receiving default supply service; 

(c) submit for commission approval tariffs that specify 
the rates, terms and conditions that will apply when the 
utility provides the following services to designated default 
suppliers: 

(i) transmission system interconnection; 
(ii) energy scheduling services; 
(iii) energy imbalance services; 
(iv) metering and billing services; 
(v) termination for nonpayment; and 
(vi) emergency supply services. 
(d) provide to commission-designated default suppliers 

day-ahead preschedules of hourly energy requirements under 
normal operating procedures; 

(e) provide to prospective bidders for default supplier 
designation: 

(i) a 
residential 
requirements; 

two-year, nonbinding 
and nonresidential 

forecast 
default 

of monthly 
service load 

(ii) separate load profiles for residential and nonresi­
dential default service loads; 

(iii) two years of historic, monthly residential and 
nonresidential default service conf!umption data, by customer 
class; and 

(iv) two years of historic, monthly, supply-related 
uncollectable costs associated with residential and 
nonresidential small customers, by customer class. 

AUTH: 69-8-403, MCA 
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IMP: 69-8-203 and 69-8-416, MCA 

NOTE: Alternative A establishes a Commission-conducted, 
annual competitive solicitation process for selecting default 
suppliers and determining default service prices. The service 
quality and reliability characteristics of default service are 
pre-set and the Commission selects default suppliers based on 
the lowest bid price(s). In alternative B the Commission first 
establishes the default service prices. Suppliers then submit 
bids to the Commission that the Commission may use to 
establish default service rates, terms and conditions. Bidders 
are provided the discretion to shape the default service they 
would provide and the associated price(s). The Commission 
would select the mixture of default suppliers that best meets 
the public interest. 

ALTERNATIVE A 

RULE V. DESIGNATION OF DEFAULT SUPPLIERS 
(1) The commission will determine whether it is in the 

public interest to designate one or more electricity suppliers 
and/or the regulated transmission and distribution services 
provider as default electricity suppliers through a 
competitive bid process. During the rate moratorium period 
defined in 69-B-211, MCA, the commission will reject bids that 
exceed the public utility• s tariffed, unbundled electricity 
supply rates. 

(2) The commission will select the default supplier(s) 
it determines meet the public interest. Retail electricity 
suppliers that have obtained a license pursuant to [RULE II) 
may bid for designation as a default supplier for either 
residential default supply loads, nonresidential default 
supply loads or both. The commission may give preference to 
offers that include a single price for both residential and 
nonresidential default supply loads and bids to serve the 
entire default customer load. If a retail electricity supplier 
offers different p~ices for residential and nonresidential 
loads, the commiss1on may, with the supplier's agreement, 
designate the supplier as a default supplier for either 
residential loads only or nonresidential loads only. 

(3) Bids for supplying residential and/or nonresidential 
loads must be in the form of a single, fixed price per 
kilowatt-hour, but may include seasonal rate differences. All 
bids must be for a term of one year. Bids must be based on 
the forecast requirements described in [RULE I I I) and must 
include associated losses. 

(4) Electricity suppliers must submit bids to serve the 
firm power supply requirements of the residential and/or 
nonresidential default service load in increments of 20 
percent of the entire residential and/or nonresidential 
default service load. However, a supplier may submit a bid 
for only a portion of the total residential and/or 
nonresidential default service load, e.g., 40 percent of the 
residential default service load. 
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(5) If the commission receives two or more identical 
bids, the commission will establish a reasonable means of 
designating a default supplier, including an agreement with 
the bidders or a required re-bid. 

(6) A retail electricity supplier that is designated by 
the commission as the default supplier for a regulated 
electric utility's small customers will receive its tariffed 
price (s) for all metered kilowatt-hour default service 
deliveries, as specified in default service tariffs approved 
by the commission. 

(7) If the commission designates two or more default 
suppliers, each default supplier will receive its individual 
tariffed price (s) for the proportion of all metered kilowatt­
hour default service deliveries equal to the supplier's 
preschedule. Default service customers will be billed a 
melded price based on individual tariffed prices and assigned 
load share. 

(8) The commission will publicly disclose all default 
supply service bids following designation of the default 
supplier ( s) other than the utility. Interested persons may 
request reconsideration of the commission's designation of the 
default supplier(s) but may not submit alternative bids. 

(9) All federal power marketing administration power 
benefits available to a public utility or a buying cooperative 
through the year 2006 must be applied to an equal portion of 
the individual loads of each residential customer of the 
public utility, whether or not the customer subscribes to 
default supply service. The price and equivalent quantity of 
federal power marketing administration power benefits must be 
an unbundled component of the utility bill and must be 
identified separately from default supply service or supply 
service provided by retail electricity suppliers. The 
equivalent quantity of federal power marketing administration 
power will be removed from the default supply load the 
commission submits for bid under this rule. 

(10) If the commission designates a city, county or 
consolidated government as a default supplier pursuant to 
[RULE VI], or an electricity buying a:ooperative pursuant to 
[RULE VII), the default service load associated with that 
designation will be removed from the default service load 
submitted for bids in the next annual solicitation. 

AUTH: 69-B-403, MCA 
IMP: 69-8-203 and 69-B-416, MCA 

ALTERNATIVE B 

RULE V. DESIGNATION OF DEFAULT SUPPLIERS 
(1) The commission will determine whether it is in the 

public interest to designate one or more electricity suppliers 
and/or the regulated transmission and distribution services 
provider as default electricity suppliers through a competi­
tive bid process. The commission will establish the price at 
which default supply service will be provided to customers. 
Bidders may submit bids for prices at which they would agree 
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to provide default supply service, which may be different than 
the commission-established default service price. If a 
commission-designated default supplier's bid. is higher than 
the commission-established default service rate, that price 
will be considered by the commission in its selection. If a 
commission-designated default supplier's bid is lower than the 
commission-established default supply rate, customers will pay 
the commission-established rate. A bidder's proposal may 
include a premium which will be paid to the distribution 
company each billing cycle to be distributed to all customers 
of the distribution company in proportion to customers' 
kilowatt-hour consumption. During the rate moratorium period 
defined in 69-8-211, MCA, the commission will reject bids that 
exceed the public utility's tariffed, unbundled electricity 
supply rates. If it is in the public interest the commission 
will designate the regulated transmission and distribution 
services provider as the default supplier. 

(2) The commission will select the default supplier(s) 
by determining the bid(s) that best satisfy the public 
interest. 

( 3) Bids for supplying default service must include a 
description of the default service to be provided and the 
customers to be served. Bid prices may include seasonal rate 
differences. Bids must be based on the forecast requirements 
described in [RULE III) and must include associated losses. 

(4) If the commission receives two or more identical 
bids, the commission will establish a reasonable means of 
designating a default supplier, including an agreement with 
the bidders or a required re-bid. 

(5) A retail electricity supplier that is designated by 
the commission as the default supplier for a regulated 
electric utility's small customers will receive its tariffed 
price(s) for all metered kilowatt-hour default service 
deliveries, as specified in default service tariffs approved 
by the commission. 

(6) If the commission designates two or more default 
suppliers, each default supplier will receive its tariffed 
price (s) for all metered kilowatt-hour default service 
deliveries to its customers. 

(7) The commission will publicly disclose all default 
supply service bids following designation of the default 
supplier (s) other than the utility. Interested persons may 
request reconsideration of the commission's designation of the 
default supplier(s), but may not submit alternative bids. 

(B) All federal power marketing administration power 
benefits available to a public utility or a buying cooperative 
through the year 2006 must be applied to an equal portion of 
the individual loads of each residential customer of the 
public utility, whether or not the customer subscribes to 
default supply service. The price and equivalent quantity of 
federal power marketing administration power benefits must be 
an unbundled component of the utility bill and must be 
identified separately from default supply service or supply 
service provided by retail electricity suppliers. The 
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equivalent quantity of federal power marketing administration 
power will be removed from the default supply load the 
commission submits for bid under this rule. 

(9) If the commission designates a city, county or 
consolidated government as a default supplier pursuant to 
(RULE VI), or an electricity buying cooperative pursuant to 
(RULE VII), the default service load associated with that 
designation will be removed from the default service load 
submitted for bids in the next annual solicitation. 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 

NOTE: Rules VI through VIII would be the same for both alter­
native A and alternative B. 

RULE VI. CITIES. COUNTIES AND CONSOLIDATED GOVERNMENTS 
(1) A city, county or consolidated government that has 

satisfied the commission's default supplier license 
requirements may apply to the commission to be designated as 
the default supplier for small customers within its 
jurisdiction for service after the transition period. 

(2) A city, county or consolidated government applying 
to the commission for designation as a default supplier must 
fully describe its plan for providing default supply service 
and demonstrate that its designation as a default supplier: 

(a) will provide net efficiency gains with respect to 
the provision of default service within the public utility's 
service area and provide benefits to the small customers 
within its jurisdiction that would not be otherwise available; 

(b) will not negatively impact the remaining default 
service customers of the public utility; and 

(c) will promote and facilitate the development of 
retail competition in the geographic area to be served and in 
the public utility's service area generally. 

(3) The commission will notice receipt of a city, county 
or consolidated government's application for designation as a 
default supplier and provide interested parties an opportunity 
to submit comments and request a hearing, after which the 
commission may approve, modify or deny a city, county or 
consolidated government's plan for providing default supply 
service. 

(4) Pursuant to 69-B-201 (3) and 69-8-403 (1), MCA, a 
city, county or consolidated government designated by the 
commission as a default supplier shall come under the 
commission's regulatory jurisdiction with respect to the 
rates, terms and conditions of default supply service. 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 

RULE VII. ELECTRICITY BUYING COOPERATIVES 
(1) An electricity buying cooperative that has satisfied 

the commission's default supplier license requirements may 
apply to the commission to be designated as the default 
supplier for small customers. 
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(2) An electricity buying cooperative applying to the 
commission for designation as a default supplier must fully 
describe its plan for providing default supply service and 
demonstrate that its designation as a default supplier: 

(a) will provide net efficiency gains with respect to 
the provision of default supply service within the public 
utility's service area and provide benefits to customers 
choosing to become members of the cooperative that would not 
otherwise be available; 

(b) will not negatively impact default service customers 
who choose not to become members of the cooperative; and 

(c) will promote and facilitate the development of 
retail competition in the public utility's service area. 

(3) The commission will notice receipt of an electricity 
buying cooperative's application for designation as a default 
supplier and provide interested parties an opportunity to 
submit comments and request a hearing, after which the 
commission may approve, modify or deny an electricity buying 
cooperative's plan for providing default supply service. 

(4) Pursuant to 35-19-103, 69-8-201 (3) and 69-8-403 (1), 
MCA, an electricity buying cooperative designated by the 
commission as a default supplier shall come under the commis­
sion's regulatory jurisdiction with respect to the rates, 
terms and conditions of default electricity serv·ice. 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 

RULE VIII. DEFAULT SUPPLY RENEWABLE PORTFOLIO STANDARD 
(1) Five percent of the electricity supply delivered by 

default suppliers to Montana customers must have been 
generated by a renewable energy resource as those resources 
are defined in (the disclosure and labeling rules) . 

AUTH: 69-8-403, MCA 
IMP: 69-8-203 and 69-8-416, MCA 

5. Rationale: The 1999 Legislature passed Senate Bill 
406 (1999) ("Electricity Buying Cooperative Act") and House 
Bill 211 (1999) ("An act allowing a city, county, or 
consolidated government to become a default electricity 
supplier to residential and commercial customers of a public 
utility within the city's, county's or consolidated 
government's jurisdiction") . Senate Bill 406 requires the 
Commission to promulgate rules to implement licen.sing of 
default electricity suppliers. House Bill 211 requ~res the 
Commission to establish an application process and guidelines 
for the designation of one or more default supplier for the 
distribution area of each public utility. 

The commission has issued proposed draft rules on 
licensing and selection of default electricity suppliers to a 
substantial number of interested parties for comment. The 
Commission's proposed draft rules in this not ice take into 
consideration the comments received on or before September 17, 
1999. In addition to modifying the rules put out for informal 
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comment, the Commission proposes an Alternative B on the 
selection and licensing of default supplier (s). The 
Commission recognizes that there are multiple models for 
providing for default service and desires a full and diverse 
record from which to adopt final rules. 

6. Interested persons may submit their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments (original and 10 copies) may 
also be submitted to the Montana Public Service Commission, 
Legal Division, 1701 Prospect Avenue, P.O. Box 202601, Helena, 
Montana 59620-2601, no later than November 4, 1999. (PLEASE 
NOTE: When filing comments pursuant to this notice please 
reference "Docket No. L-99.7.9-RUL.") 

7. The Public Service Commission, a commissioner, or a 
duly appointed presiding officer may preside over and conduct 
the hearing. 

8. The Montana Consumer Counsel, 616 Helena Avenue, P.O. 
Box 201703, Helena, Montana 59620-1703, phone (406) 444-2771, 
is available and may be contacted to represent consumer 
interests in this matter. 

9. Both bill sponsor notification requirements of 2-4-
302, MCA, apply and have been complied with. 

10. The Public Service Commission maintains a list of 
persons interested in Commission rulemaking proceedings and 
the subject or subjects in which each person on the list is 
interested. Any person wishing to be on the list must make a 
written request to the commission, providing a name, address, 
and description of the subject or subjects in which the person 
is interested. Direct the request to the Public Service 
Commission, Legal Division, 1701 Prospect Avenue, P.O. Box 
202601, Helena, Montana 59620-2601. 

~{+#~~IL 
Reviewed By Rob~n A. McHUg~ 

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 27, 1999. 
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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 44.10.331 
regarding limitations on 
receipts from political 
committees 

NOTICE OF PROPOSED AMENDMENT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Concerned Persons 

1. On November 8, 1999, the Commissioner of Political 
Practices proposes to amend ARM 44.10.331, which applies 
limitations on receipts from political committees. 

2. The Commissioner of Political Practices will make 
reasonable accommodations for persons with disabilities who wish 
to participate in the rulemaking process and need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Commissioner of Political Practices, 
1205 8th Avenue, P.O. Box 202401, Helena, MT 59620-2401, 
telephone number (406) 444-2942 or by fax at (406) 444-1643, no 
later than October 12, 1999, to advise us of the nature of the 
accommodation that you need. 

3. The rule as proposed to be amended provides as· 
follows: 

44.10.331 LIMITATIONS ON RECEIPTS FROM POLITICAL COMMITTEES 
(1) Pursuant to the operation specified in 13-37-218 and 

15-30-101(8), MCA, limits on total combined contributions from 
political committees other than political party committees to· 
legislative candidates are as follows: 

(a) a candidate for the state house of representatives may 
receive no more than ~ ~; 

(b) a candidate for the state senate may receive no more 
than~ $2000. 

(2) These limits apply to total combined receipts for the 
entire election cycle of ~ 2000. 

(3) Pursuant to 13-37-218, MCA, in-kind contributions must 
be included in computing these limitation totals. 

AUTH: 13-37-114, MCA IMP: 13-37~218, MCA 

4. ARM 44.10.331 is being amended because the aggregate 
limitation on contributions from political committees to 
candidates for the State House of Representatives and State 
Senate has been changed to reflect the current year's consumer 
price index as mandated by statute. 

5. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Commissioner of Political Practices, 1205 8th Avenue, P.O. Box 
202401, Helena, MT 59620-2401. Any comments must be received no 
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later than November 5, 1999. 

6. If persons who are directly affected by the proposed 
amendment wish to express their data, views and arguments orally 
or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
written comments they have to the Commissioner of Political 
Practices, 1205 8th Avenue, P.O. Box 202401, Helena, MT 59620-
2401. A written request for hearing must be received no later 
than November 5, 1999. 

7. If the Commissioner receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the appropriate administrative rule 
review committee of the legislature; from a governmental 
subdivision or agency; or from an association having not less 
than 25 members who will be directly affected, a hearing will be 
held at a later date. Notice of the hearing will be published 
in the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 25 persons 
based on the 251 state legislative candidates in the 1998 
election cycle. 

8. The Commissioner of Political Practices maintains a 
list of interested persons who wish to receive notices of 
rulemaking actions proposed by this agency. Persons who wish to 
have their names added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices, and specifies that the person wishes to receive 
notices regarding campaign practices and finance, lobbying, and 
ethics laws. Such written request may be mailed or delivered to 
the Commissioner of Political Practices at P.O. Box 202401, 1205 
Eighth Avenue, Helena, MT 59620-2401, or faxed to (406) 444-
1643, or may be made by completing a request form at any rules 
hearing held by the Commissioner of Political Practices. 

9. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 

BYt.;;;7*~~~~~C'f-"..YJr-va 
CoiiUI\iiSiOner 

By• (ft-:_ )£~ 
Jim Scheier 
Rule Reviewer 
A~li&tant Attorney General 

certified to the Secretary of State September 27, 1999. 
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BEFORE THE TEACHERS' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rule I, the amendment of 
rules 2.44.307, 2.44.401, 2.44.414, 
2.44.506, 2.44.511, 2.44.515, 
2.44.517 and 2.44.518 and the 
repeal of rules 2.44.404, 2.44.410, 
2.44.415, 2.44.502, 2.44.503, 
2.44.510, 2.44.516, and 2.44.519 
pertaining to the Teachers' 
Retirement System. 

TO: All Concerned Persons 

NOTICE OF ADOPTION, 
AMENDMENT, AND REPEAL 

1. On July 22, 1999, the Teachers' Retirement Board 
published a notice of proposed adoption of new Rule I, 
amendment of ARM 2.44.307, 2.44.401, 2.44.414, 2.44.506, 
2.44.511, 2.44.515, 2.44.517 and 2.44.518 and the repeal of ARM 
2.44.404, 2.44.410, 2.44.415, 2.44.502, 2.44.503, 2.44.510, 
2.44.516, and 2.44.519 concerning the Teachers' Retirement 
System at page 1565 of the 1999 Montana Administrative 
Register, Issue Number 14. 

2. The board has adopted new Rule I, ARM 2.44.416, 
exactly as proposed. 

3. The board has amended ARM 2.44.401, 2.44.414, 
2.44.506, 2.44.511, 2.44.517, and 2.44.518 as proposed and 
repealed ARM 2.44.404, 2.44.410, 2.44.415, 2.44.502, 2.44.503, 
2.44.510, 2.44.516 and 2.44.519 as proposed. The proposed 
amendments to ARM 2.44.307 and 2.44.515 are not being adopted. 

COMMENT 1: At the public hearing, a representative of the 
Teachers' Retirement Board stated that they had received 
several calls from members asking for clarification of the 
types of services that would be reportable and what would be 
diminutive. He suggested that the amendments to ARM 2.44.307(3) 
be revised to clarify that playground duty and/or lunchroom 
duty are to be reported provided the duties do not exceed more 
than one hour per day. 

RESPONSE: Proposed amendments to ARM 2. 4 4. 307 havP. not 
been adopted. 
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COMMENT 2: Written comments were received from Mr. Kelly 
Jenkins, Legal Counsel, Public Employees' Retirement Board 
questioning what was intended by the proposed amendments to ARM 
2.44.307. He also pointed out that the rule could conflict and 
be confused with 19-3-411, MCA which could require a teacher's 
aide once reported to PERS to continue to be reported to PERS 
for all non-instructional duties even if they are only an hour 
per day. 

RESPONSE: The board agrees and has not adopted proposed 
amendments to ARM 2.44.307. 

COMMENT 3: Written comments were received from teacher 
aides in Eureka public schools expressing support for ARM 
2.44.307 and asking that the amendments be applied 
retroactively. 

RESPONSE: Proposed amendments to ARM 2.44.307 have not 
been adopted. 

COMMENT 4: At the public hearing, a representative of the 
Teachers' Retirement Board stated that ARM 2.44.515 was 
unworkable. As drafted, interest due on contributions not 
reported that are several years old could be avoided if the 
member and/or the employer remit the contributions due within 
12 months of discovery of the error. In these cases, often the 
interest due exceeds the contributions due and waiving the 
interest could create large unfunded liabilities. 

RESPONSE: Proposed amendments to ARM 2.44.515 have not 
been adopted. 

By~ 
Dal Smilie, Chief Legal Counsel 
Rule Reviewer 

David L. Senn, Administrator 
Teachers' Retirement System 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 6.6.126 
pertaining to unethical 
practices 

NOTICE OF AMENDMENT 

TO: All Concerned Persons 

1. On June 17, 1999, the State Auditor's Office 
published notice of the proposed amendment of ARM 6.6.126 at 
page 1272 of the 1999 Montana Administrative Register, issue 
number 12. 

2. The Department has amended ARM 6.6.126 exactly as 
proposed. 

3. No comments or testimony were received. 

MARK O'KEEFE, State Auditor 
And Commissioner of Insurance 

By: 
=F~r-a-n~k--c=o~t-e~.-------------------

Deputy Insurance Commissioner 

BY'------------~-------------­
Gary L. Spaeth 
Rules Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 6.6.1105 
pertaining to allowable 
exclusions and restrictions 

NOTICE OF AMENDMENT 

TO: All Concerned Persons 

1. On June 17, 1999, the State Auditor's Office 
published notice of the proposed amendment of ARM 6.6.1105 at 
page 1274 of the 1999 Montana Administrative Register, issue 
number 12. 

2. The Department has amended ARM 6.6.1105 exactly as 
proposed. 

3. No comments or testimony were received. 

MARK O'KEEFE, State Auditor 
And Commissioner of Insurance 

By: 
=F~r-a-n~k~C~o-t~e~,-------------------

Deputy Insurance Commissioner 

By: ____________ ~--~---------
Gary L. Spaeth 
Rules Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 6.6.4102 
pertaining to continuing 
education fees 

NOTICE OF AMENDMENT 

TO: All Concerned Persons 

1. On June 22, 1999, the State Auditor's Office 
published notice of the proposed amendment of ARM 6.6.4102 at 
page 1600 of the 1999 Montana Administrative Register, issue 
number 14. 

2. 
proposed. 

The Department has amended ARM 6.6.4102 exactly as 

3. No comments or testimony were received. 

MARK O'KEEFE, State Auditor 
And Commissioner of Insurance 

By:~--~----~---------------­
Frank Cote' 
Deputy Insurance Commissioner 

By:~--~~~--~----------~-­
Gary L. Spaeth 
Rules Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE BOARD OF SANITARIANS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees 

NOTICE OF AMENDMENT OF 
8.60.413 FEES 

TO: All Concerned Persons 

1. On May 20, 1999, the Board of Sanitarians published a 
notice of proposed amendment of the above-stated rule at page 
999, 1999 Montana Administrative Register, issue number 10. 

2. The Board has amended the rule exactly as proposed. 
3. No comments were received. 

BY: 

BY: 

BOARD OF SANITARIANS 
DENISE MOLDROSKI, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RUL,E REVIEWER 

Certified to the Secretary of State, September 27, 1999. 
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BEFORE THE BOARD OF SPEECH-LANGUAGE 
PATHOLOGISTS AND AUDIOLOGISTS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to qual­
ifications for probationary 
license and fees, and the 
adoption of a new rule pertain-) 
ing to unlicensed person ) 

TO: All Concerned Persons 

NOTICE OF AMENDMENT OF 
8.62.407 QUALIFICATIONS 
FOR PROBATIONARY LICENSE, 
8.62.413 FEES AND ADOPTION 
OF A NEW RULE (8.62.505) 
UNLICENSED PERSON 

1. On July 1, 1999, the Board of Speech-Language 
Pathologists and Audiologists published a notice of proposed 
amendment and adoption of the above-stated rules at page 1470, 
1999 Montana Administrative Register, issue number 13. 

2. The Board has amended and adopted the rules exactly as 
proposed. 

3. No comments were received. 

BY: 

BY: 

BOARD OF SPEECH-LANGUAGE 
PATHOLOGISTS AND AUDIOLOGISTS 
LYNN HARRIS, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 27, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of amendment of 
17.8.102, 17.8.103, 17.8.106, 
17.8.202, 17.8.204, 17.8.206, 
17.8.302 and 17.8.316 
pertaining to air quality 
incorporation by reference 
rules 

TO: All Interested Persons 

NOTICE OF AMENDMENT 

(AIR QUALITY) 

1. On June 3, 1999, the Board of Environmental Review 
published notice of the proposed amendment of ARM 17.8.102, 
17.8.103, 17.8.106, 17.8.202, 17.8.204, 17.8.206, 17.8.302 and 
17.8.316 pertaining to air quality incorporation by reference 
rules at page 1191 of the 1999 Montana Administrative Register, 
Issue No. 11. 

2. The Board has amended ARM 17.8 .102 and 17.8. 302 as 
proposed. 

3. The Board has amended ARM 17.8.103, 17.8.106, 
17.8.202, 17.8.204, 17.8.206, and 17.8.316 with the following 
changes. The changes to the title and date of the Montana 
Source Test Manual reflect the Board's decision, as discussed 
below, to retain the current manual, until certain concerns have 
been addressed. 

17.8.103 INCORPORATION BY REFERENCE (1) through (1) (j) 
remain as proposed. 

(k) the Montana Source Testing Protocol and Procedures 
Manual (Uareh 1999 July 1994 ed.), which is a department manual 
setting forth sampling and data collection, recording, analysis 
and transmittal requirements; 

(1) the SPA Quality Assurance Handbook for Air Pollution 
Measurement Systems, Volume I: A Field Guide to Environmental 
Quality Assurance (EPA-600/R-94/03Ba, revised April 1994)~ 
Quality Assurance Handbook for Air Pollution Measurement 
Systems, Volume II: Part 1 Ambient Air G~eeiiie Pletheds Quality 
Monitoring Program Quality System Development (EPA-688/R 94/838e 
454/R-98-004, revised •'<!!ril 1994 August 1998); SPA Quality 
Assurance Handbook for Air Pollution Measurement Systems, Volume 
III: Stationary Source Specific Methods (EPA-600/R-94/038c, 
revised September 1994); and~ Quality Assurance Handbook for 
Air Pollution Measurement Systems, Volume IV: Meteorological 
Methods (EPA-600/R-94/038d, March 1995), which is a federal 
agency manual setting forth sampling and data collection, 
recording, analysis and transmittal requirements; 

(m) through (4) remain as proposed. 

AUTH: 75-2-111, MCA 
IMP: Title 75, chapter 2, MCA 
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17.8.106 SOURCE TESTING PROTOCOL (1) (a) and (b) remain as 
proposed. 

(c) Unless otherwise specified in the Montana Source 
Testing Protocol and Procedures Manual or elsewhere in this 
chapter, all emission source testing must be performed as 
specified in any applicable sampling method contained in: 40 CFR 
Part 60, Appendix A; 40 CFR Part 60, Appendix B; 40 CFR Part 61, 
Appendix B; 40 CFR Part 51, Appendix M; 40 CFR Part 51, Appendix 
PTL and, 40 CFR Part 63. Such emission source testing must also 
be performed in compliance with the requirements of the EPA 
Quality Assurance Handbook for Air Pollution Measurement 
Systems. Alternative equivalent requirements may be used if the 
department and the source have determined that such alternative 
equivalent requirements are appropriate, and prior written 
approval has been obtained from the department. If approval by 
the administrator of an alternative test method is required, 
that approval must also be obtained. 

(d) remains as proposed. 
(e) Any changes to the Montana Source Testing Protocol and 

Procedures Manual shall follow the appropriate rulemaking 
procedures. 

AUTH: 75-2-111, 75-2-203, MCA 
IMP: 75-2-203, MCA 

17.8.202 INCORPORATION BY REFERENCE (1) and (1) (a) remain 
as proposed. 

(b) BPA Quality Assurance Handbook for Air Pollution 
Measurement Systems, Volume I: A Field Guide to Environmental 
Quality Assurance, (EPA/600/R~94/038a, revised April 1994); BPA 
Quality Assurance Handbook for Air Pollution Measurement 
systems, Volume II: Part 1 Ambient Air S!'eeifie Plet.kees Quality 
Monitoring Program Quality System Development, 
(EPA/686/R 94/6381'> 454/R 98 004, revised April 1994 August 
1998); BPA Quality Assurance Handbook for Air Pollution 
Measurement Systems, Volume III: Stationary Source Specific 
Methods, (EPA/600/R-94/038c, revised September 1994); and.,.- SPA 
Quality Assurance Handbook for Air Pollution Measurement 
Systems, Volume IV: Meteorological Methods, (EPA-600/R-94/038d, 
revised March 1995l, a federal manual specifying sampling and 
data collection, recording, analysis and transmittal 
requirements; 

(c) through (4) remain as proposed. 

AUTH: 75-2-111, 75-2-203, MCA 
IMP: 75-2-203, MCA 

17.8.204 AMBIENT AIR MONITORING (1) remains as proposed. 
(2) Except as otherwise provided in this chapt.,r, or 

unless written approval is obtained from the departm.,nt for an 
exemption from a specific part of the Montana Quality Assurance 
Project Plan, all sampling and data collection, re~ording, 
analysis, and transmittal, including but not limited t.n site 
selection, precision and accuracy determinations, data 
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validation procedures and criteria, preventive maintenance, 
equipment repairs, and equipment selection must be performed as 
specified in the Montana Quality Assurance Project Plan, 
incorporated by reference in ARM 17.8. 202, except when more 
stringent requirements are determined by the department to be 
necessary pursuant to the EPA Quality Assurance Handbook for Air 
Pollution Measurement Systems, or 40 CFR Part 50, Part 53, and 
Part 58 also incorporated by reference in ARM 17.8.202, at which 
time the latter 2 documents shall be adhered to for the specific 
exception. 

(3) remains as proposed. 

AUTH: 75-2-111, MCA 
IMP: 75-2-201, 75-2-202, MCA 

17.8.206 METHODS AND DATA (1) Except as otherwise 
provided in this subchapter, or unless written approval is 
obtained from the department for an exemption from a specific 
part of the Montana Quality Assurance Project Plan, all sampling 
and data collection, recording, analysis and transmittal, 
including but not limited to site selection, calibrations, 
precision and accuracy determinations must be performed as 
specified in the Montana Quality Assurance Project Plan, 
incorporated by reference in ARM 17.8. 202, except when more 
stringent requirements are contained in the &PA Quality 
Assurance Handbook for Air Pollution Measurement Systems or 40 
CFR Part 50, Part 53, and Part 58, also incorporated by 
reference in ARM 17.8.202. 

(2) and (3) remain as proposed. 

AUTH: 75-2-111, 75-2-202, MCA 
IMP: 75-2-202, MCA 

17.8.316 INCINERATORS (1) through (4) remain as proposed. 
(5) This rule applies to performance tests for determining 

emissions of particulate matter from incinerators. All 
performance tests shall be conducted while the affected facility 
is burning solid or hazardous waste representative of normal 
operation. Testing shall be conducted in accordance with ARM 
17.8.106 and the Montana Source Testing Protocol and Procedures 
Manual. 

(6) remains as proposed. 

AUTH: 75-2-111, 75-2-203, MCA; 
IMP: 75-2-203, MCA 

4. The board received the following comments; board 
responses follow: 

COMMENT #1: A commentor submitted comments on the proposed 
revisions to ARM 17.8.103(1)(1), 106(l)(c), 202(l)(b), 204(2), 
and 206(1), which incorporate by reference the current edition 
of the "Quality Assurance Handbook for Air Pollution Measurement 
Systems", indicating that the title was incorrectly cited in the 
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proposed rule revisions. 

RESPONSE: The commentor was correct and the Board has corrected 
the references to the "Quality Assurance Handbook for Air 
Pollution Measurement Systems• to reflect the accurate title of 
the handbook and the most recent revisions. 

COMMENT #2: Two commentors objected to the proposed revision to 
ARM 17.8.103(1) (k), which incorporates by reference the revised 
version of the "Montana Source Testing Protocol and Procedures 
Manual". Specifically, these commentors disagreed with proposed 
revisions to sections 2.1.2.2 (process rate during testing) and 
4.1.1 (compliance testing) of the Manual. 

RESPONSE: The Board is not adopting the proposed incorporation 
by reference of the revised version of the "Montana Source 
Testing Protocol and Procedures Manual". There are remaining 
concerns regarding the content of the Manual by some affected 
parties that have yet to be resolved. Based on these concerns, 
the Board is deferring adoption of revisions to the Manual at 
this time. The Department will continue working with the Clean 
Air Act Advisory Committee to resolve remaining issues of 
concern prior to further action by the Board. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

John North 
,Tohn North, Rule Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.8.504 and 17.8.505, ) 

NOTICE OF AMENDMENT 

pertaining to air quality ) 
permit application and ) 
operation fees ) (AIR QUALITY) 

TO: 

1. 
published 
17.8.505, 
operation 
Register, 

2. 
3. 

changes: 

All Concerned Persons 

On July 22, 1999, the Board of Environmental Review 
notice of the proposed amendment of ARM 17.8.504 and 
pertaining to air quality permit application and 
fees at page 1612 of the 1999 Montana Administrative 
Issue No. 14. 
The Board has amended ARM 17.8.504 as proposed. 
The Board has amended ARM 17.8.505 with the following 

17.8.505 AIR QUALITY OPERATION FEES (1) remains as 
proposed. 

(2) Fees shall be assessed under this rule for all sources 
of air contaminants described above in (1) that are e~eratiH~ 
meet that description as of January 1 of the calendar year in 
which fees are billed. 

(3) through (5) remain as proposed. 
(6) A separate air quality operation fee, as set forth in 

(5) above. is assessed for each source of air contaminants under 
(1), except that a source of air contaminants may not be 
required to pay more than one administrative fee if the facility 
is subject to more than one air quality permit issued by the 
department. The air quality operation fee charged may not 
exceed $250,000.00. 

(7) through (9) remain as proposed. 

AUTH: 75-2-111, 75-2-220, MCA 
IMP: 75-2-211, 75-2-220, MCA 

4. The Board received the following comments; Board 
responses follow: 

COMMENT #1: A commentor stated that many affected parties do 
not understand why the Board is eliminating the per-ton charge 
and changing to a flat fee system for air quality permit 
application fees but supports the move to a flat fee system. 

RESPONSE: Determining the correct per-ton charge for new sources 
of air contaminants has been a recurring annual problem because 
the charge is based on an estimate of expected emissions. Most 
applications for a permit are incomplete because expected 
emissions are unknown at that time. The flat fee being adopted 
reflects the minimum resources required to process a permit 
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application and eliminates 
estimating expected emissions, 
permits. 

the problems associated with 
including delays in issuance of 

COMMENT #2: A commentor stated that the phrase "operating as of 
January 1" in proposed ARM 17. B. 505 ( 2) , regarding the sources 
required to pay the annual operating fee, may exclude sources 
that shut down for a few days and do not actually operate on 
January 1. 

RESPONSE: The Board agrees that the proposed language might 
exempt sources from the operating fee requirement that are not 
actually "operating" on January 1. As discussed below in 
response to Comment #3 by the Department, the Board has revised 
this language. 

COMMENT #3: The Department commented that it agrees with 
Comment #2. The Department recommended that the Board revise 
the language in ARM 17.8.505(2) to state that fees shall be 
assessed for all sources of air contaminants described above in 
ARM 17.8.505(1) (sources subject to, or required to obtain, an 
air quality permit) that meet that description as of January 1 
of the calendar year in which fees are billed. 

RESPONSE: The Board agrees and has made this revision. 

COMMENT #4: The Department commented that the references in 
proposed ARM 17.8.505(6) to the air quality operation fee and 
the administrative fee portion of the operation fee may be 
confusing. The Department recommended that the Board revise ARM 
17. B. 505 (6) to more clearly distinguish the total air quality 
operation fee (the flat administrative fee plus the per ton 
charge) from the flat administrative fee portion of the total 
fee. 

RESPONSE: The Board agrees and the Board made these revisions. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

John North 
John North, Rule Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.30.105 and 17.30.637) 
pertaining to certification ) 
options and general ) 
prohibitions to surface water ) 
quality standards and ) 
procedures ) 

TO: All Concerned Persons 

NOTICE OF AMENDMENT 

(WATER QUALITY) 

1. On July 22, 1999, the Board of Environmental Review 
published notice of the proposed amendment of ARM 17.30.105 and 
17.30.637 pertaining to certification options and general 
prohibitions to surface water quality standards and procedures 
at page 1608 of the 1999 Montana Administrative Register, Issue 
No. 14. 

2. The Board has amended ARM 17.30.105 and 17.30.637 as 
proposed. 

3. No comments or testimony were received. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, chairperson 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules 17.30.602, 
17.30.622 through 17.30.629, 
17.30.702, and 17.30.1001 
pertaining to the Montana 
surface water quality 
standards, the nondegradation 
rules, and the groundwater 
pollution control system 
rules 

NOTICE OF AMENDMENT 

(WATER QUALITY) 

TO: All Concerned Persons 

1. On March 25, 1999, the Board of Environmental Review 
published notice of the proposed amendment to ARM 17.30. 602, 
17.30.622 through 17.30.629, 17.30.702, and 17.30.1001 
pertaining to Montana surface water quality standards, the 
nondegradation rules, and the groundwater pollution control 
system at page 477 of the 1999 Montana Administrative Register, 
Issue No. 6. 

2. On July 22, 1999, the Board of Environmental Review 
published notice of a supplemental comment period on certain 
issues at page 1617 of the 1999 Montana Administrative Register, 
Issue No. 14. 

3. The Board has amended ARM 17.30.602, 17.30.622 through 
17.30.629, 17.30.702, and 17.30.1001 with the following changes. 

17.30.602 DEFINITIONS In this subchapter the following 
terms have the meanings indicated below and are supplemental to 
the definitions given in 75-5-103, MCA: 

(1) through (29) remain as proposed. 
(30) The board hereby adopts and incorporates by reference 

department Circular WQB-7, entitled "Montana Numeric Water 
Quality Standards" (~ September 1999 edition), which 
establishes limits for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water. Copies of Circular 
WQB-7 may be obtained from the Department of Environmental 
Quality, P.O. Box 200901, Helena, Montana 59620-0901. 

(31) remains as proposed. 

AUTH: 75-5-201 and 75-5-301, MCA 
IMP: 75-S-301, MCA 

17.30.622 A-1 CLASSIFICATION STANDARDS 
remain as proposed. 

(1) through Dl 

(4) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (He-l-eft September 1999 edition), which 
establishes limits for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 
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(4) (b) and (c) remain as proposed. 

AUTH: 75-5-201 and 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.623 B-1 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (HfH!'eft September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(3) (b) and (c) remain as proposed. 

AUTH: 75-5-201 and 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.624 B-2 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (HfH!'efi September 1999 edition) , which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(3) (b) and (c) remain as proposed. 

AUTH: 75-5-201 and 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.625 B-3 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality standards" (HfH!'efi September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(3) (b) and (c) remain as proposed. 

AUTH: 75-5-201 and 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.626 C-1 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
water Quality Standards" (~ September 1999 edition) , which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(3) (b) and (c) remain as proposed. 

19-10/7/99 Montana Administrative Register 



-2259~ 

AUTH: 75-5-201 and 75-5~301, MCA 
IMP: 75-5-301, MCA 

17.30.627 C-2 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (~ September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(3) (b) and (c) remain as proposed. 

AUTH: 75-5-201 and 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.628 I CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (~ September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(3) (b) and (c) remain as proposed. 

AUTH : 7 5 - 5 - 2 0 1 and 7 5 ·· 5 - 3 0 1 , MCA 
IMP: 75-5-301, MCA 

17.30.629 C-3 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (Me£eh September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(3) (b) and (c) remain as proposed. 

AUTH: 75-S-201 and 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.702 DEFINITIONS Unless the context clearly states 
otherwise, the following definitions, in addition to those in 
75-5-103, MCA, apply throughout this subchapter (Note: 75-5-103, 
MCA, includes definitions for "degradation", "existing uses", 
"high quality waters", and "parameter.•): 

(1) through (23) remain as proposed. 
(24) (a) The board hereby adopts and incorporat:.-,s by 

reference: 
(i) department Circular WQB-7, entitled "Montana Numeric 

Water Quality Standards" (~ September 1999 edition), which 
establishes limits for toxic, carcinogenic, bioconcentri'lting, 
nutrient, and harmful parameters in water; and 
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(24) (a) (ii) through (b) remain as proposed. 

AUTH: 75-5-301 and 75-5-303, MCA 
IMP: 75-5-303, MCA 

17.30.1001 DEFINITIONS For the purpose of this 
subchapter, the following definitions, in addition to those in 
75-5-103, MCA, will apply: 

(1) through (14) remain as proposed. 
(15) "WQB-7" means department Circular WQB-7, entitled 

"Montana Numeric Water Quality Standards" (~ September 1999 
edition), which establishes limits for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water. 

AUTH: 75-5-201 and 75-5-401, MCA 
IMP: 75-5-301 and 75-5-401, MCA 

4. The Board received comments to both the March 25, 
1999, notice of proposed amendment and the July 22, 1999, notice 
of supplemental comment period. Comments and Board responses 
follow: 

Responses to Comments pertaining to March 25, 1999, Notice of 
Proposed Amendment: 

COMMENT #1: The Toxicity Equivalency Factor (TEF) method errs 
by assigning too little weight to certain variants of dioxin, 
principally those with a non-planar configuration. 

Since the science of determining the relative toxicity of 
dioxins and furans is changing rapidly, WQB-7's dioxin listing 
will need to be updated periodically in order to incorporate the 
changes. The commentor encourages the Department to investigate 
ways to avoid repeated rule changes to WQB-7 solely for the 
purpose of updating references to EPA's documents of analytical 
methods. 

Another commentor suggested broadening the rule language to 
include any future analytical method the EPA may adopt regarding 
dioxins and furans. 

RESPONSE: The Board agrees that the TEF method addresses the 
toxicity of some of the many CDD/CDF congeners. The compounds 
that have been assigned a TEF factor are those with supporting 
information as of 1989, the date of the last method updates. The 
EPA has stated that it is committed to continued research in 
this area and will publish updates when appropriate. When the 
EPA publishes an updated TEF methodology the Board will consider 
it as part of its normal water quality standards review process. 

Section 2-4-307 (3), MCA, of the Montana Administrative 
Procedure Act (MAPA) requires state agencies to follow MAPA 
rulemaking procedures when adopting revisions to documents that 
have previously been incorporated by reference. For this 
reason, the Board cannot avoid future rulemaking procedures if 
it adopts revisions to EPA's documents describing analytical 
methods to measure dioxin. 
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COMMENT #2: A commentor requested that the comment period be 
extended because notice of the rulemaking was not received until 
April 6, 1999, which was not sufficient time to adequately 
prepare comments. 

RESPONSE: Notice of the proposed rulemaking was mailed to those 
on the Department's interested persons list March 29, 1999, and 
legal notices were published in 7 newspapers with general 
distribution for 3 weeks beginning March 28, 1999. At the 
request of this commentor during the rule hearing, the public 
comment period was extended for 1 week to April 30, 1999. 

COMMENT #3: The proposed amendments to dioxin standards were 
included in the notice for amending rules to clarify existing 
language; the amendments should be dealt with separately and an 
appropriate amount of time established for additional comment. 

RESPONSE: Most of the language changes included in the notice to 
amend the dioxin standard modify the date of WQB-7 to reflect 
the updated version of WQB-7, which includes the new dioxin 
standard. These language changes are necessary to incorporate 
the proposed changes to the dioxin standards included in WQB-7 
in the State's water quality standards rules. 

Additional language was included clarifying the current 
definition of WQB-7. This clarifying amendment proposed to 
remove the modifier •other• from the phrase •and other harmful 
parameters in water", and does not interfere or conflict with 
the Board's proposal to amend the dioxin standard. Moreover, 
nothing in MAPA prohibits an agency from proposing substantive 
rule changes and proposing clarifying rule language in the same 
rule notice. Finally, additional time was provided to comment 
on all of the amendments being proposed. 

COMMENT #4: The standard for 2,3,7,8-TCDD is listed in WQB-7 
as 0.00000013 parts per billion (llg/1). The federal standard is 
0. 013 parts per quadrillion (ppq) or, using the scale that WQB-7 
uses, 0.000000013 ppb (llg/1). Is it the intent of the state to 
use the value listed in WQB-7 for the numeric standard? 

RESPONSE: Yes, the numeric standard for dioxin listed in WQB·7 
reflects a dsk of 1/100,000 as required by SP.ction 
75-5-301. (2) (b) (i), MCA, of the Montana Water Quality Act. "Risk" 
as used here means that lifetime exposure will result in less 
than one excess case of cancer per 100,000 exposed persons. The 
federal number is based on a risk of l/1,000,000. 

COMMENT #5: Isomers of thF> dioxin/furan family other than 
2,3,7,8-TCDD would be converted to a 2,3,7,8-TCDD form by 
multiplying any analytically determined concentration for a 
given isomer of dioxin or furan by its respective TEF thereby 
artificially synthesizing a mass of 2,3,7,8-TCDD that rlo0s not 
exist. The use of TEFs is a toxicologic.'ll rechnique for 
estimatjng 1·isks associated witlt ~xpoAtJre to mixturPs of 
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Chlorinated Dibenzo-p-dioxins and Dibenzofurans, 
generating fictitious mass. 

not for 

RESPONSE: The most toxic of the dioxin and dioxin-like compounds 
(congeners or furans) studied to date is 2,3,7,8-TCDD. Research 
has established that 17 dioxin-like compounds cause toxicity 
effects similar to 2, 3, 7, 8 -TCDD. The TEF is a method of 
measuring the toxicity of a mixture of these dioxin-like 
compounds that may be present in a sample to determine their 
toxicity relative to 2,3,7,8-TCDD. 

The proposed method does not "synthesize a mass" of dioxin. 
Rather, the proposed method expresses the equivalent toxicity of 
a mixture of dioxin-like compounds in any given sample. The 
concentration or mass of these compounds existed prior to 
sampling, measurement, and determination of the equivalent 
toxicity. 

COMMENT #6: As stated in EPA's National Recommended Water 
Quality Criteria, "States and Tribes should not selectively use 
endpoints, species, risk levels or exposure parameters in 
deriving criteria; this would not accurately characterize risk 
and would not result in criteria protective of designated uses." 
~ 63 Fed. Reg. 68355 (1998). 

The use of TEFs to convert concentrations for isomers of 
dioxins or dioxin-like compounds to a 2,3,7,8-TCDD mass basis is 
contrary to the EPA's own guidance as stated in its National 
Recommended Water Quality Criteria. See 63 Fed. Reg. 68355 
(1998) . 

RESPONSE: Department staff has reviewed all of the guidance 
contained in EPA's National Recommended Water Quality Criteria, 
and believe that the proposed use of TEFs is consistent with 
that guidance. In addition, the TEF method for reporting dioxin 
and dioxin-like compounds has been proposed by EPA for use in 
the state of California, as described in Water Quality 
Standards: Establishment of Numeric Criteria for Priority Toxic 
Pollutants for the State of California; Proposed Rule. ~ 62 
Fed. Reg. 42160 (1997). The TEF method for assessing the 
toxicity of a mixture of dioxin and dioxin-like compounds 
represents the best guidance available from the EPA to ensure 
aquatic life and human health are protected. 

COMMENT #7: The P.roposed use of TEFs to convert 
concentrations for 1somers of dioxins or furans to a 
2,3,7,8-TCDD mass basis is contrary to the EPA's own guidelines. 
This process is prohibited by 75-5-203, MCA, which requires that 
the Board make specific findings prior to adopting standards 
more restrictive than federal standards. 

Using the TEF method and maintaining the existing numeric 
standard is in effect making a standard that is more stringent 
than federal standards. The statement that the Board is not 
proposing to adopt a more stringent measurement method than 
comparable federal regulations (i.e. EPA guidance) is 
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misleading. It focuses only on the method of measurement and 
ignores the fact that the standard that would have to be met if 
this rule is adopted is more stringent. 

RESPONSE: House Bill (HB) 521 (1995), codified in the Montana 
Water Quality Act at 75-5-203, MCA, requires the Board to make 
certain written findings after a public hearing and public 
comment prior to adopting a rule that is more stringent than a 
comparable federal standard or guideline. 

In addition, 75-5-309, MCA, requires the Board to make 
certain written findings evaluating the environmental and public 
health information in the record prior to adopting a rule that 
is more stringent than corresponding draft or final federal 
regulations, guidelines, or criteria. 

The proposed action would incorporate by reference 
revisions to Montana's numeric water quality standards listed in 
Department Circular WQB-7 (November 1998 edition) , regarding 
dioxin. The numeric standard for dioxin in the current edition 
of WQB-7 refers to 2,3,7,8-Tetrachlorodibenzo-p-Dioxin 
(2, 3, 7, 8 -TCDD) . The proposed amendment addresses other 
dioxin-like compounds, referred to as congeners that are often 
found with 2,3,7,8-TCDD. Like 2,3,7,8-TCDD, these congeners 
have carcinogenic characteristics and, in some instances, 
dominate the mixture. The proposed amendment addresses the 
additive effects of the congeners associated with 2,3,7,8-TCDD 
by adopting the U.S. Environmental Protection Agency's (EPA) 
method of measuring dioxin. This method is given in "Interim 
Procedures for Estimating Risks Associated with Exposures to 
Mixtures of Chlorinated Dibenzo-p-dioxin and -Dibenzofurans 
(CDDs and CDFs) and 1989 Update", EPA/625/3-89/016, March 1989. 

Although the current numeric standard would not be changed, 
the standard would now apply to 17 dioxin and dioxin-like 
compounds present in a mixture by using the "Toxicity 
Equivalence Factors" and process given in the EPA publication. 
EPA has promulgated rules for states, which require the methods 
used in its 1989 publication when applying the criteria for 
dioxin. See 62 Fed. Reg. 42160, at 42179 (Aug. 5, 1997) and 40 
CFR Part 132, App. F (1998). The Board is not proposing to 
adopt a more stringent measurement method than specified in 
EPA's 1989 publication. Since the proposed rules are not more 
stringent than comparable federal regulations or guidelines, no 
written findings are required under 75-5-203, MCA, and 75-5-309, 
MCA. 

COMMENT #8: No two isomers of dioxin behave exactly the same 
and no two can meaningfully be reconstituted into a 2,3,7,8-TCDD 
form due to the inherent differences in each isomer's 
characteristics. 

RESPONSE: The TEF method compares the dioxin-like toxicity of 17 
dioxin and dioxin-like compounds to 2,3,7,8-TCDD and expresses 
the equivalent toxicity of the mixture. ThF>se dioxin and 
dioxin-like compounds are chemically different from each other, 
but cause similar biological responses. The TEF method meaRurF>R 
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these similar toxic effects and cancer-causing responses. 

COMMENT #9: There is no evidence that 2,3,7,8-TCDD converts 
or breaks down into other dioxin-like compounds in the 
environment. There are many instances of elements or compounds 
that break down in nature into other elements or compounds, but 
the resulting •daughters• of this process do not exhibit the 
same characteristics as the parent compound. 

RESPONSE: Dioxin can be broken down by sunlight into other 
compounds (EPA/600/6-BB/05CA, June 1994). In some cases 
compounds with many chlorine atoms attached may be transformed 
into simpler compounds with fewer chlorine atoms attached. 
However, most dioxin and dioxin-like compounds are very 
persistent in the environment. In most instances of 
environmental contamination by dioxin, dioxin-like compounds are 
found with 2,3,7,8-TCDD. The rationale for using the TEF method 
is to account for the additive effects of these compounds that 
are known to have toxic effects similar to 2,3,7,8-TCDD. An 
explanation of the TEF method of measuring these toxic effects 
is described in response to Comment #5 and #7. 

COMMENT #10: Using the TEF method results in a standard that 
is broader in scope than the current dioxin standard listed in 
WQB-7, which has been adopted for 2,3,7,8-TCDD. The TEF method 
accounts for compounds that are not 2,3,7,8-TCDD and adds them 
together for an evaluation against the existing numeric 
criteria. This method results in broadening the existing 
standard, which is prohibited by 75-5-203, MCA. 

For example, it would be possible for a full suite analysis 
of dioxin/furans to yield all non-detection limits. However, by 
applying the TEF method using the standard convention of 1/2 of 
the detection limit for non-detectable parameters, it would also 
be possible to exceed the numeric standard for dioxin without 
any evidence that dioxins or furans existed in the sample. This 
process is specifically prohibited by 75-5-203, MCA. 

RESPONSE: Although the proposed TEF method broadens the range of 
dioxin and dioxin-like compounds that are measured for 
compliance with the numeric standard for dioxin listed in WQB-7, 
the proposed method is consistent with federal guidelines. See 
Response to Comment #7. Therefore, the provisions of 75-5-203, 
MCA, do not require the Board to make specific findings prior to 
adopting the TEF method. 

In regard to the issue of detection limits, federal law 
requires that states adopt water quality standards based on the 
effect of a substance, not on its measurability. For dioxins 
and dioxin-like compounds, it is the effect of these substances, 
whether detectable or not, that may cause harm to human health 
or the environment. The TEF method is intended to protect 
humans and the environment from these harmful effects. Moreover, 
there are other numeric standards for carcinogens listed in 
WQB-7 that are below routine detection limits. 
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COMMENT #11: Has the Department conducted its own research to 
support or justify the proposed revisions to the standard for 
2,3,7,8-TCDD? 

RESPONSE: The Department has not conducted its own research of 
dioxin. The Department has relied upon EPA to conduct the 
research and provide guidance to the states on dioxin toxicity. 
The Department does have many years of experience with the types 
of dioxin and dioxin-like compounds released to the environment. 
This experience indicates that the TEF approach is appropriate 
for the regulation of these releases. 

COMMENT #12: We question why the state of Montana is 
proceeding with this change without further consideration of the 
science and potential ramifications to incorporating this 
approach into the state's surface water quality standards. 

The need to impose a new and more stringent statewide 
requirement, which may result in unnecessary and costly 
expenditures primarily at the request of Missoula County, is 
questioned. 

RESPONSE: During the November 1998 Board hearing additional 
testimony was received that supported comments received during 
the August 1998 hearing that the water quality standard for 
dioxin should utilize the TEF method. A motion was heard and 
passed that directed the Department to proceed with rulemaking 
in regards to incorporating the TEF method into WQB-7. The 
Board believes that the method for measuring 2,3,7,8-TCDD and 
its congeners adopted by these amendments is scientifically 
warranted and will further the protection of the public. See 
the Response to Comment #11 above. 

COMMENT #13: It is doubtful that 
manipulation of analytical results for 
generating an artificially derived mass of 
legally defensible. 

this mathematical 
the sole purpose of 
2,3,7,8-TCDD would be 

RESPONSE: The purpose of the TEF method is to measure the 
toxicity of a mixture of dioxin and dioxin-like compounds, not 
to create or generate an artificial mass of 2,3,7,8-TCCD. The 
method has been adopted by EPA for the Great Lakes Basin (40 CFR 
Part 132, App. F (1998)) and is recommended for adoption by EPA 
in the California Taxies Rule (62 Fed. Reg. 42160 (1997)). Since 
EPA continues to rely on the TEF method when promulgating water 
quality standards for other states, the Board believes the use 
of the TEF method in Montana is defensible. 

COMMENT #14: It is not true that "dioxins" are among the most 
powerful human carcinogens known. EPA has classified dioxin as 
a "82" (probable human) carcinogen not an "A" (human) 
carcinogen. 

RESPONSE: The EPA includes dioxin on its priority pol1tJtant list 
and in EPA/625/-89/016, Part II, pg. 3, states that thP. "EPA 
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classifies 2,3,7,8-TCDD as a 'B2' carcinogen with a potency of 
1. 6x10~5 (mg/kg-d) • -1, by far the most potent carcinogen yet 
evaluated by the Agency (US EPA, 1985). The chemical is also 
the most potent reproductive toxin yet evaluated by the Agency, 
with a Reference Dose (RfD) of 1pg/kg-d (US EPA, 1985) .• These 
statements of EPA suggest that dioxin is a dangerous compound 
despite the fact that life-long effects on humans have not been 
conclusively established. In view of the uncertainty of its 
toxic effects on humans, the Board is proposing the adoption of 
the TEF method of measuring dioxin to ensure the protection of 
human health. 

~OMMENT #15: Montana's proposal to rely on EPA's "interim" 
technical support documents is of particular concern, because 
that document represents theoretical paradigms instead of 
accurate science. Montana is required to comply with § 304 of 
the Clean Water Act, which requires states to publish "criteria 
for water quality accurately reflecting the latest scientific 
knowledge on the kind and extent of all identifiable effects on 
health and welfare". Yet the technical support document being 
adopted by Montana states that "the method proposed may lack the 
scientific validity" and that the •procedure is not based on a 
thoroughly established scientific foundation." The Scientific 
Advisory Board that reviewed the document cautioned that the 
interim TEF method should be reserved for special situations 
where the extrapolations are consistent with existing animal 
data. 

RESPONSE: Despite the acknowledged limitations of the method, 
EPA believes that the TEF approach is a reasonable method to 
address dioxins. The technical support document cited by the 
commentor states that: "These continuing elements of 
uncertainty in the TEF approach highlight the need to treat the 
approach as •interim•, that is, one that needs to be further 
buttressed by experimental data and eventually replaced with a 
more direct biological assay. In spite of their acknowledged 
limitations, all of the groups listed above have endorsed the 
TEF approach as a feasible procedure for addressing a difficult 
environmental health problem at this time." (EPA/625/3-89/016, 
Part II, pg. B). The TEF method is being proposed by EPA for 
use in the "California Toxics Rule" and has been adopted by EPA 
for use in the Great Lakes Basin (40 CFR 132). Thus the Board 
believes that the TEF method is valid and proper for measuring 
dioxin. 

COMMENT 1116: Even if there are valid animal studies, the 
assumption of toxicity equivalence is based on a number of 
questionable assumptions and scientific inconsistencies. The 
potential for differential bioavailability and metabolism for 
various dioxin compounds in fish is an enormous issue with 
respect to measuring compliance with a water quality based 
effluent limit developed to meet such a requirement. How will 
Montana regulate the discharge of a mix of substances when a 
very different mix ultimately shows up in fish, bearing little 
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resemblance to the relative proportions of the congeners that 
were regulated in effluent? 

RESPONSE: This comment assumes that humans are exposed to 
dioxins primarily from the ingestion of fish. There are, 
however, other routes of exposure to dioxin that may affect 
human health. Dioxin may appear in ground or surface water that 
are potential sources for drinking water. Montana's water 
quality standards generally protect all waters for drinking 
supply purposes. Therefore, regardless of the bioavailability 
of dioxins through fish consumption, the Board believes that the 
TEF method of measuring dioxin is a valid approach. 

COMMENT #17: Most of the human exposure and risk to PCDDs and 
PCDFs is from the ingestion of fish. The USEPA methodology 
cited in the notice only addresses "dose" (e.g., the congeners 
that are actually absorbed), not "exposure". What is ignored is 
(1) bioaccumulation in fish, the tissue of which will 
"selectively" accumulate only congeners that are "bioavailable", 
and (2) the metabolism and excretion of congeners by those fish. 
In other words, the state of Montana may end up regulating 
dioxin/furan congeners in an effluent that may have little 
propensity to accumulate in fish, and ultimately, pose a risk to 
humans. Should Montana pursue this methodology to derive water 
quality standards for PCDDs/PCDFs, the method should be limited 
to the 2,3,7,8-substituted congeners and, of those, only 
congeners that (1) have adequate, scientifically valid animal 
studies, and (2) are known to accumulate in edible fish and/or 
wildlife. 

RESPONSE: This comment assumes that humans are 
dioxins primarily from the ingestion of fish. 
however, other routes of exposure to dioxin that 
human health. See Response to Comment #16. 

exposed to 
There are, 
may affect 

In addition, research indicates that all of the 
2,3,7,8-substituted congeners are selectively absorbed and 
retained in fish, humans, and other mammals even when the 
concentration of CDDs/CDFs are relatively low. Of the 210 known 
congeners, only 17 of these, which are referred to as the 
2,3,7,8-substituted congeners, are given a TEF value greater 
than zero and are used to obtain the total equivalent toxicity. 
For these reasons, the Board does not agree that the use of 
these "substituted congeners" should be limited as the commentor 
suggests. 

COMMENT #18: The commentor requests the Board conduct a review 
to determine if the proposed method can in fact detect dioxin 
compounds at the proposed concentration, or in all types of 
ground water or other potential sample sources. 

Commercial analytical laboratories that analyze ground or 
surface water samples cannot meet the proposed standard where 
matrix interference prevents low level detection. Dioxin levels 
can be detected in clean drinking water at low concentrations. 

The proposed amendment would result in a standard that 
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cannot be achieved by the cleanest waters. Available analytical 
methods cannot measure dioxin/furan concentrations, as 
calculated using the toxicity equivalence factors, as low as the 
numerical human health standards for surface water and ground 
water. The methods of measuring and calculating dioxin/furan 
concentrations for compliance purposes, along with the method of 
establishing the compliance limit, are complex and interrelated. 
The overall approach must be protective of human health and the 
environment, yet be scientifically defensible and achievable. 
The TEF method of calculating dioxin/furan concentrations, in 
conjunction with the numerical human health standards previously 
adopted will result in a standard that cannot be achieved in 
even the cleanest water. 

RESPONSE: EPA requires that states adopt water quality standards 
based on the effect of a substance, not on its measurability. 
For dioxins and dioxin-like compounds, it is the effect of these 
substances, whether detectable or not, that may cause harm to 
human health or the environment. The TEF method of measuring 
dioxin and dioxin-like compounds is designed to protect humans 
from the toxic effect of these compounds. 

COMMENT #19: one commentor questions the cost and need for a 
statewide rule that is primarily meant to deal currently with 
one area. 

RESPONSE: The Board does not agree that the proposed rule is 
intended to address only one area of the state. Dioxin and 
dioxin-like compounds can potentially be a threat in many areas 
of the state, if they are released into surface or ground water. 
Montana's surface water quality standards are intended to 
protect all waters of the state "by protecting, maintaining, and 
improving the quality and potability of water for public water 
supplies, wildlife, fish and aquatic life, agriculture, industry 
recreation and other beneficial uses". See ARM 17.30.601. The 
Board believes the rule and circular changes support the stated 
policy set forth in Montana's water quality standards and that 
the amendments are necessary to do so. 

Responses to Comments Pertaining to July 22, 1999, Notice of 
Supplemental Comment Period: 

In the Notice of Supplemental Comment Period, the Board 
identified 10 issues on which it requested additional 
information from the Department. In addition, the public was 
invited to comment on those issues, and any other issues 
pertinent to this rulemaking. The issues identified by the 
Board are set forth below. The Board received comments from one 
member of the public and the Department. Comments received from 
the public are summarized below after each issue. Responses to 
both the Board's issue and the public's comment follow each 
issue/comment. 

ISSUE (a) : 
(TEF) method 

19-10/7/99 

Would the use of the toxicity equivalancy factor 
be appropriate given that some dioxin/furan 
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congeners that do not have TEF values apparently impact 
important genetic process? 

COMMENT #20: It would be inappropriate to selectively pick 
those isomers with established TEFs to include in the synthesis 
of a 2, 3, 7, 8~TCDD mass, for the express purpose of comparing 
against the numeric standard for 2,3,7,8~TCDD. The concept of 
mathematically converting different isomers of dioxins or furans 
into another form (i.e. 2,3,7,8~TCDD) is at best ignoring 
fundamental scientific principles, and at worst totally bogus. 
In reviewing the basis for this type of approach, this 
methodology would succeed in setting the stage for creating 
situations of contamination at a level that does not exist. The 
ramifications could be potentially costly to any entity 
involved, without any direct analytical evidence of a problem. 

RESPONSE: The TEF is a universally accepted way to estimate the 
toxicity of the group of complex chlorinated dibenzo-p~dioxins 
(CDDs) and chlorinated dibenzofurans (CDFs) compounds often 
referred to as congeners. This method is used by the USEPA, the 
Agency for Toxic Substances and Disease Registry (ATSDR) , the 
World Health Organization (WHO), the international scientific 
community, and other states and countries in evaluating risks 
associated with these compounds and setting cleanup levels for 
them. We are not aware of any agency that does not use this 
method for these purposes. 

These compounds typically occur in complex mixtures of 
several CDDs and CDFs with various structures. The most widely 
studied of these compounds is 2,3,7,8-tetrachlorodibenzo-p­
dioxin (TCDD). This compound, often called simply dioxin, 
represents the reference compound for this class of compounds 
because none of the other congeners have been shown to be more 
toxic than it is. 

The TEF method assigns nonzero toxicity equivalence factors 
(TEFs) to all CDDs and CDFs with chlorine molecules attached or 
substituted in the 2,3,7, and 8 carbon molecule positions. The 
TEF for each congener is based on its potency relative to that 
of TCDD. CDDs and CDFs with chlorine molecules in these 
positions exhibit different effects on biological organisms than 
those with other structures. Because of these effects, the CDDs 
and CDFs with the 2,3,7,8 structure have been shown to be more 
toxic than those with other structures. In fact, these are the 
congeners that have been shown to cause cancer. Thus, the non-
2,3,7,8 congeners require higher doses than the 2,3,7,8 
congeners to produce toxic, non~carcinogenic effects. In 
addition, the congeners without the 2,3,7,8 structure are 
generally not present in media without those with the 2,3,7,8 
structure. Therefore, TEF concentrations that are based on 
protective levels of the 2,3,7,8 congeners are also protective 
for the other congeners. 

Recent evaluations by the WHO support the use of the TEF 
method. These evaluations have resulted in some recommended, 
slight modifications to the 1989 TEF method (increasing the 
pentaCDD TEF from 0. 5 to 1 and decreasing the octaCDD and 
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octaCDF TEFs from 0.001 to 0.0001). However, the WHO has not 
recommended setting TEFs for any new CODa or CDFs. The WHO has 
recommended TEFs for some polychlorinated biphenyls (PCBs); 
however, the Department is not proposing these at this time. 

When the EPA and world health organizations adopt improved 
TEFs for these other dioxin-like compounds the Board can 
consider the changes and adopt the changes when they occur. The 
basic principle of the method is sound and flexible to adjust to 
new findings. 

ISSUE (b): Section 75-5-203, MCA, provides that the Board 
may not adopt a rule that is more stringent than comparable 
federal regulations or guidelines unless the Board makes certain 
findings. Are there federal regulations or guidelines that are 
comparable to the proposed dioxin standards? If so, are the 
proposed standards more stringent than the federal regulations 
or guidelines? 

COMMENT #21: To my knowledge, there are no existing Federal 
regulations or guidelines that support this methodology. The 
EPA may be a proponent for this approach, but I question why the 
EPA has not pursued development of individual standards for each 
isomer. However, as stated in my earlier comments, the 
Department's conclusion that the Board would not be adopting a 
more stringent measurement is very misleading since it focuses 
only on the method of measurement and does not acknowledge that 
the standard that would have to be met if this rule is adopted 
would be more stringent than at the present time. 

RESPONSE: Although the proposed TEF method broadens the range of 
dioxin and dioxin-like compounds that are measured for 
compliance with the numeric standard for dioxin listed in WQB-7, 
the proposed method is not more stringent than federal 
guidelines. See Response to Comment #7. Therefore, the 
provisions of 75-5-203, MCA, do not require the Board to make 
specific findings prior to adopting the TEF method. 

Again, the use of the TEF is a universally accepted way to 
estimate the toxicity of the group of complex chlorinated 
dibenzo-p-dioxins (CDDs) and chlorinated dibenzofurans (CDFs) 
compounds often referred to as congeners. This method is used 
by the USEPA, the Agency for Toxic Substances and Disease 
Registry, the World Health Organization (WHO), the international 
scientific community, and other states and countries in 
evaluating risks associated with these compounds and setting 
cleanup levels for them. We are not aware of any agency that 
does not use this method for these purposes. 

ISSUE (c): Does 2,3,7,8-TCDD break down into other harmful 
dioxin/furans? 

COMMENT #22: Where is the evidence that 2,3,7,8-TCDD decays 
into other forms of dioxin? The Department should cite the 
references that support this contention. 
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RESPONSE: Please see the responses to Comments #7 and #9 of the 
original comment period. As stated previously, CDDs and CDFs 
occur as mixtures of harmful congeners. The TEF method provides 
a means for evaluating the potential for harmful effects from 
exposure to these congeners. Despite a growing body of 
literature from laboratory, field, and monitoring studies 
examining the environmental fate and distribution of CDDs and 
CDFs, the fate of these environmentally ubiquitous compounds is 
not yet fully understood. However, the available evidence 
indicates that CDDs and CDFs, particularly the tetra- and higher 
chlorinated congeners, are extremely stable compounds under most 
environmental conditions, with environmental persistence 
measured in decades. The only environmentally significant 
transformation process for these congeners is believed to be 
photodegradation or photolysis of chemicals not bound to 
particles. The congeners have not been shown to break down into 
more harmful compounds, but rather what breakdown does occur 
reduces the concentrations of these hazardous compounds. 

ISSUE (d) : In some instances many of the dioxin/furan 
congeners in a sample are reported as "not detected". What 
value should be used for calculating a TEF in these cases? 

COMMENT #23: TEFs are toxicity factors that have been 
determined via toxicological studies and are not recalculated 
from a concentration. In other words, TEFs are constants. 
Whenever "nondetects" are reported in an analysis, the 
nondetects should not be used in determining or calculating a 
mass or concentration of another congener. If it isn't there, 
it isn't there. 

The Missoula City-County Health Department suggested use of 
one-half the detection for wastewater samples but not for 
relatively clean samples such as drinking water. 

RESPONSE: The numeric value substituted for a "nondetect" 
depends on several things, including the number of samples 
collected and the degree of statistical confidence desired. 
Thus, this value must be determined on a case-by-case basis 
using statistical methods. The Department has appointed an 
internal task force that is developing criteria to deal with 
nondetect values. 

ISSUE (e) : Is the TEF method in conjunction with the dioxin 
standard and the common practice of using one half of the 
"detection limit" for analyses that are reported as less than 
values sensitive enough to determine compliance with permit 
limits and water quality standards in even the cleanest waters 
of the state. 

COMMENT #24: The proposed method is overly sensitive to 
determining compliance with limits and/or water quality 
standards. By its proposed methodology, the Department would be 
creating something from nothing if nondetects were given an 
absolute value for purposes of calculating a mass of 2,3,7,8-
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TCDD. 

RESPONSE: The proposed TEF method for assessing the risk 
associated CDDs and CDFs is sensitive enough to permit 
compliance using the method described in Response to Comment #23 
for nondetects. As indicated in the response to that comment, 
the Department does not always use one-half the detection limit 
for samples that are less than the detection limit. Rather, the 
Department assigns the value on a case-by-case basis in 
accordance with accepted statistical methods. These methods are 
designed to avoid creating false positive readings. 

ISSUE (f): The department has referenced an EPA document 
published in March 1989 for the calculation of the dioxin TEF. 
That document is now 10 years old. Is it appropriate to use a 
10 year-old document as the basis for the dioxin water quality 
standard? 

COMMENT #25: It does not make sense to use a dated interim 
guidance document to establish present day standards. The 
science has progressed and more recent information should be 
reviewed prior to amending the rules. Why is there such a rush 
to adopt such a questionable rule? Further research should be 
made available to the Board before any action is taken. 

RESPONSE: The 1989 document is the most up-to-date comprehensive 
document available. The EPA is continuing to review worldwide 
information about CDDs and CDFs to update its risk assessment 
procedures and develop water quality standards to protect human 
health and the environment. Two external review draft reports 
include Health Assessment Document for 2,3,7,8-
Tetrachlorodibenzo-p-dioxin (TCDD) and Related Compounds, Volume 
III of III EPA/600/BP-92/001c, August 1994, and ESTIMATING 
EXPOSURE TO DIOXIN-LIKE COMPOUNDS VOLUME I: Executive Summary 
External Review Draft EPA/600/6-88/00SCa June 1994. Both 
documents cite the 1989 source document as the most up-to-date 
and only recommended procedure for assessing the risk of cancer 
from these compounds. 

ISSUE (g) : The TEF method for calculating the health risk 
associated with dioxins and furans considers 17 cogeners. Are 
any of the many other dioxin/furan compounds harmful to human 
health? 

COMMENT #26: No public comment was received on this issue. 

RESPONSE: Some of the data and findings of the international 
community researching dioxin-like compounds have found toxic and 
carcinogenic properties for additional congeners. The EPA has 
not adopted or revised the I-TEF values established in 1989. 

ISSUE (ll): The TEF method proposed by the Board relies on 
animal and laboratory studies of cellular and hormone response 
to dioxin and furan compounds rather than on direct 
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relationships of these compounds to human health risk. 
approach appropriate? 

Is this 

COMMENT #27: No public comment was received on this issue. 

RESPONSE: Nearly all the data on toxicity of any compound is a 
result of animal and laboratory studies of cellular and hormone 
response. Human data exists only for very few compounds like 
benzene and benzo (a) pyrene. The only reasonable way to study 
the effect chemicals have on human or animal populations is by 
using controlled experiments on cell and tissue cultures 
followed by experiments on laboratory animals. This data is 
then modified for application to humans. This is the standard 
approach toxicologists use for evaluating the toxicity of all 
compounds. The effects of chemicals on human populations may be 
assessed through environmental monitoring and direct or indirect 
measurement and comparison of impacted and unimpacted (sometimes 
a gradation of impact) population health data. However, this 
information is difficult to interpret because it is not from a 
controlled experiment. Toxicologists must rely on controlled 
experiments for reliable data. 

ISSUE (i): Commentors have stated that the rule amendments 
were proposed because of ground water contamination from the 
Missoula White Pine and Sash facility. Is the potential for 
dioxin contamination at other locations great enough to justify 
adoption of the proposed dioxin standards? 

COMMENT #28: The Board should not adopt statewide standards 
based upon isolated incidents. It is more appropriate to deal 
with specific sites based on evaluation of the site conditions 
and circumstances similar to how superfund sites are handled. In 
other words, on a "case-by-case" basis. 

RESPONSE: A number of sites have known or potential dioxin 
contamination. These sites include Kalispell Pole and Timber, 
Pine Tree Timber, S&W Sawmill, Berg Post and Pole, Davis Post 
Yard, Granite Timber, Creston Post and Pole, Real Log Homes, 
Wilsall PCB (closed), Joliet Weed Control District (closed) , 
Flathead Post and Pole, Mercer Post Plant, Blackfeet Post and 
Pole, Beaver Wood Products, Larry's Post and Treating Co., J&N 
Post and Pole, Central Post and Treating, Alice Creek Post and 
Pole, Strongs Post Yard, Bass Creek Post and Pole, Marble Creek 
Post Yard, Muster's Post Yard, Kenison Pole Plant, Townsend Post 
and Pole, Railroad Tie Treating Yard, and Stone Container. Also, 
other active facilities that use pentachlorophenol may have 
dioxin contamination. 

ISSUE (j): The rule amendments incorporate a 1989 EPA 
document entitled "Interim Procedures for Estimating Risks 
Associated with Exposures to Mixtures of Chlorinated Dibenzo-p­
Dioxins and -Dibenzofurans (CDDs and CDFs) and 1989 Update". Is 
it appropriate to base a rule on an interim procedure document? 
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COMMENT #29: The term "interim" suggests that the information 
is not complete, there is an uncertainty to the process, and 
that additional efforts are warranted before a rule or standard 
is finalized. With this in mind, it is inadvisable to adopt the 
final rules as currently proposed. 

RESPONSE: EPA is sometimes reluctant to designate guidance as 
final. However, this guidance has been widely used for nearly 
10 years and no other guidance is available. Please see 
Response to Comment #25 above. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.30.602, 17.30.622 ) 
through 17.30.629, 17.30.702, ) 
and 17.30.1001 pertaining to ) 
trigger values ) 

NOTICE OF AMENDMENT 

(WATER QUALITY) 

TO: All Concerned Persons 

1. On July 22, 1999, the Board of Environmental Review 
published notice of the proposed amendment of ARM 17.30. 602, 
17.30.622 through 17.30.629, 17.30.702, and 17.30.1001 
pertaining to trigger values at page 1603 of the 1999 Montana 
Administrative Register, Issue No. 14. 

2. The Board has amended ARM 17.30.602, 17.30.622 through 
17.30.629, 17.30.702, and 17.30.1001 with the following changes. 

17.30. 602 DEFINITIONS In this subchapter the following 
terms have the meanings indicated below and are supplemental to 
the definitions given in 75-5-103, MCA: 

(1) through (29) remain as proposed. 
(30) The board hereby adopts and incorporates by reference 

department Circular WQB-7, entitled "Montana Numeric Water 
Quality Standards" (.:H:tfte September 1999 edition), which 
establishes limits for toxic, carcinogenic, bioconcentrating, 
nutrient, and ~ harmful parameters in water. Copies of 
Circular WQB-7 may be obtained from the Department of 
Environmental Quality, PO Box 200901, Helena, MT 59620-0901. 

(31) remains as proposed. 

AUTH: 
IMP: 

75-5-201, 75-5-301, MCA 
75-5-301, MCA 

17.30.622 A-1 CLASSIFICATION STANDARDS (1) through (3) 
remain as proposed. 

(4) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (.:H:tfte September 1999 edition), which 
establishes limits for toxic, carcinogenic, bioconcentrating, 
nutrient, and~ harmful parameters in water; and 

(b) and (c) remain as proposed. 

AUTH: 
IMP: 

75-5-201, 75-5-301, MCA 
75-5-301, MCA 

17.30.623 B-1 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 

Montana Administrative Register 19-10/7/99 



-2276-

Water Quality Standards" (~ Septeffiber 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(b) and (c) remain as proposed. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.624 B-2 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (~ September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(b) and (c) remain as proposed. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.625 B-3 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (dtffie September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(b) and (c) remain as proposed. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.626 C-1 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (~ September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(b) and (c) remain as proposed. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.627 C-2 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (dtffie September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
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nutrient, and harmful parameters in water; and 
(b) and (c) remain as proposed. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.628 I CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (.:ftffle September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(b) and (c) remain as proposed. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.629 C-3 CLASSIFICATION STANDARDS (1) and (2) remain 
as proposed. 

(3) The board hereby adopts and incorporates by reference 
the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (.:ftffle September 1999 edition), which 
establishes standards for toxic, carcinogenic, bioconcentrating, 
nutrient, and harmful parameters in water; and 

(b) and (c) remain as proposed. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.702 DEFINITIONS Unless the context clearly states 
otherwise, the following definitions, in addition to those in 
75-5-103, MCA, apply throughout this subchapter (Note: 75-5-103, 
MCA, includes definitions for "degradation", "existing uses", 
"high quality waters", and "parameter.") : 

(1) through (23) remain as proposed. 
(24) (a) The board hereby adopts and incorpor;,tes hy 

reference: 
(i) department Circular WQB-7, entitled "Montana Numeric 

Water Quality Standards" (.:ftffle September 1999 edition), which 
establishes limits for toxic, carcinogenic, bioconcentrat i. nq, 
nutrient, and harmful parameters in water; and -

(ii) through (24) (b) remain as proposed_ 

AUTH: 75-5-301, 75-5-303, MCA 
IMP: 7 5-5-3 0 3, MCA 

17.30_1001 DEFINITIONS For the purpose of this 
subchapter, the following definitions, in addition to those in 
75-5-103, MCA, will apply: 

(1) through (14) remain as proposed. 
(15) "WQB-7" means department Circular WQB-7, ent.i tled 
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"Montana Numeric Water Quality Standards" (<fttfte September 1999 
edition), which establishes limits for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water. 

AUTH: 75-5-201, 75-5-401, MCA 
IMP: 75-5-301, 75-5-401, MCA 

3. No comments or testimony were received. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 17.58.101, 17.58.201, 
17.58.301, 17.58.302, 17.58.311, 
17.58.312, 17.58.313, 17.58.323, 
17.58.325, 17.58.326, 17.58.331, 
17.58.332, 17.58.333, 17.58.334, 
17.58.335, 17.58.336, 17.58.337, 
17.58.339, 17.58.340, 17.58.341, 
17.58.342, and 17.58.343; and the 
repeal of 17.58.338 pertaining to 
procedures and criteria for 
compensation of petroleum tank 
remedial costs 

TO: All Concerned Persons 

NOTICE OF AMENDMENT 

(PETROLEUM BOARD) 

1. On July 1, 1999, the Petroleum Tank Release 
Compensation Board published notice of public hearing on the 
proposed amendments and repeal outlined above at page 1475 of 
the 1999 Montana Administrative Register, Issue No. 13. 

2. The Board has amended ARM 17.58.201, 17.58.301, 
17.58.302, 17.58.311, 17.58.313, 17.58.323, 17.58.325, 
17.58.326, 17.58.331 through 17.58.337, and 17.58.339 through 
17.58.341 as proposed. 

3. The Board has repealed ARM 17.58.338 as proposed. 
4. The Board has amended ARM 17.58.101, 17.58.312, 

17.58.342, and 17.58.343 with the following changes: 

17.58.101 ORGANIZATION AND DUTIES OF BOARD (1) and (2) 
remain as proposed. 

(3) The functions of the board are to provide a financial 
assurance mechanism, and to reimburse the owners or operators of 
eligible tanks for their expenditures in cleaning up releases 
and compensating third parties who live or own property near the 
tanks for bodily injury or property damage they may have 
sustained as a result of the releases. ~he beard shall deoelep 
ffleehaRiama aRd preeedtlres te eRetl~e that eerreetioe aetieR plana 
ate reoiewed te determiRe that asaeeiated eeeta a~e reaseRable 
al'\6: Heeel!lear). 

(4) remains as proposed. 

AUTH: 2-4-201, MCA 
IMP: 2-4-201, MCA 

17.58.312 ELIGIBILTY REQUIREMENTS (1) and (2) remain as 
proposed. 

(3) An owner or operator of a petreleHm stera~e farm or 
residential tank listed below that was installed on or before 
April 27, 1995, is not eligible for reimbursement of otherwise 
eligible costs incurred after that date, unless the tank was 
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voluntarily removed on or before December 31, 1995: 
(a) through (c) remain as proposed. 

AUTH: 75-11-318, MCA 
IMP: 75-11-308, MCA 

17.58.342 OTHER CHARGES ALLOWED OR DISALLOWED 
(1) through (3) remain as proposed. 
(4) The presumptions made in (1) and (2) may be overcome 

b) e, iaenee that the eeete .. el!'e aett~all'), neeesear il}' ana 
reaeenabl} inet~rre~ in f~rthetaftee ef the a~~reoea eerteetive 
aetien ~lan if specific circumstances warrant. 

AUTH: 75-11-318, MCA 
IMP: 75-11-318, MCA 

17.58.343 REVIEW AND DETERMINATION OF THIRD PARTY DAMAGE 
COSTS (1) All claims for reimbursement of third party damages 
must be filed with the board. Upon receipt of the claim, the 
board shall determine if the claim is complete. The board shall 
advise the owner or operator of any incompleteness or deficiency 
which appears on the claim. The final review may be suspended 
pending the submission of additional information by the owner or 
operator. 

(2) through (6) remain as proposed. 

AUTH: 75-11-318, MCA 
IMP: 75-11-309, MCA 

5. The Board received the following comments; Board 
responses follow: 

COMMENT #1: A proposed amendment to ARM 17.58.101(3) would 
require the Board to develop mechanisms and procedures to ensure 
that corrective action plans are reviewed to determine that 
associated costs are reasonable and necessary. This language is 
unnecessary, since these mechanisms are contained in the rules. 

RESPONSE: The proposed language was intended to replace a 
repealed rule that delineated the responsibilities of the 
Department and Board regarding review of corrective action 
plans. ~ ARM 17.58.338, proposed for repeal because of the 
1999 staff reorganization. However, the Board agrees that the 
proposed amendment duplicates statutory language. See Section 
75-11-318 (5) (c), MCA. Accordingly, the proposed amendment is 
deleted. 

COMMENT #2: A proposed amendment to ARM 17.58.312(3) strikes 
the term "farm or residential tank" and replaces it with 
•petroleum storage tank". These two terms are not equivalent. 
The statute excludes certain farm and residential tanks from the 
definition of petroleum storage tanks. Sections 75-11-503(7) 
and 75-11-302 (22), MCA. 
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RESPONSE: The proposed language is confusing, and the original 
language will be reinstated in response to the comment. 

COMMENT #3: A proposed amendment to the definition of "tank" 
in ARM 17.58.311(20) would delete the reference to petroleum 
storage tanks as defined by statute. This broadens the 
definition so that it now includes farm and residential tanks, 
some of which are excluded by statute. 

RESPONSE: Because the term "tank" is used in both the statute 
and the rules, the Board believes that a definition of "tank" is 
needed that refers only to the physical properties of tanks. The 
eligibility of releases from different categories of tanks is a 
matter that is addressed adequately in the statute and rules. 
Exclusions for certain farm and residential tanks are not 
affected by the amendment to this definition. 

COMMENT #4: A proposed amendment to ARM 17. 58. 313 replaces 
the term "leaking tank" with "leaking petroleum storage tank". 
The term "leaking tank" should instead be replaced with 
"release", since under the statute "releases" are reviewed for 
eligibility, not leaking tanks. 

RESPONSE: The Board agrees that a change from "leaking tank" to 
"release" would better reflect the terminology of the statute. 
However, this change is outside the scope of the proposed 
amendment. The public notice of the proposed amendments showed 
that the term "leaking tank" would be modified, but did not 
propose to replace the term with "release". The Board believes 
that the use of "release", in the narrow circumstances of this 
rule amendment, probably would not significantly alter the 
effect of the rule. However, the public should be allowed to 
comment on the change. Accordingly, the Board will defer action 
on this comment to a later rulemaking. 

COMMENT #5: ARM 17.58.323(6) contains a delegation to staff 
of the Board's authority to determine eligibility for 
reimbursement of claims. This delegation is not authorized by 
statute, and may be unconstitutional. A procedure could perhaps 
be set up whereby the Board staff makes a decision concerning 
eligibility and the Board ratifies this decision. 

RESPONSE: This comment raises a matter that is beyond the scope 
of the current amendments, which propose only to replace the 
term "executive director" with "board staff". The proposed 
amendment is necessary because the executive director position 
has been eliminated in the staff reorganization that was 
conducted pursuant to recent legislation. 

On the question of delegation authority, the Board believes 
that delegation of initial eligibility determinations to Board 
staff is consistent with the constitution and applicable 
statutes, because the Board retains final authority to determine 
eligibility. It should also be noted that the scope of staff 
discretion to determine eligibility is limited, since there are 
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detailed eligibility guidelines contained in the statutes and 
rules. Also, as a practical matter, delegation is essential 
because the Board meets only periodically. Failure to delegate 
would cause unreasonable delay in processing of claims. 

The Board is currently developing written guidance for 
staff regarding procedures for carrying out certain key 
delegated tasks. For eligibility decisions, these procedures 
include ratification by the Board. When the written guidance is 
final, the rules may be amended to refer to the specific 
procedures that the staff must follow. In the interim, however, 
no changes to the rule beyond those proposed will be made. 

COMMENT #6: The comment about delegation authority is also 
made with respect to ARM 17.58.336, which authorizes Board staff 
to process and reimburse claims. Ratification by the Board 
would avoid the improper delegation issue. 

RESPONSE: This comment also goes beyond the scope of the current 
amendments, which propose minor changes to staff claims 
processing procedures. ARM 17.58.336(3), which is the section 
of the rule that delegates claims reimbursement authority to 
staff, is not being amended at all in this rulemaking. 

The Board believes that interim reimbursements by staff are 
necessary and proper, because the interim reimbursements are 
subject to final approval by the Board. As noted in the prior 
Response, the Board is developing specific guidance for staff 
regarding delegated functions. When this guidance is final, ARM 
17.58.336 may be further amended to reflect the specific 
procedures. 

COMMENT #7: In the proposed new subsection ARM 17.58.342(4), 
the reference to subsection (1) should be eliminated. Also, the 
language of the existing subsection (3) should be compared to 
the definitions of "reasonably, necessarily, and actually 
incurred" to avoid conflicts. 

RESPONSE: ARM 17.58.342(1) lists types of charges that are 
presumed eligible for reimbursement. ARM 17.58.342(2) lists 
types of charges that are presumed not to be eligible. As the 
term "presume" implies, the Board can reach a different result 
if specific circumstances warrant. The proposed new subsection 
ARM 17.58.342(4) clarifies that the presumptions in (1) and (2) 
may be overcome by specific evidence. 

The commentor is correct that the proposed amendment 
misstates the evidence required to rebut the presumption in (1). 
The amendment has been revised to state that the presumption in 
(1) may be overcome by evidence that the costs were not 
actually, necessarily, and reasonably incurred in furtherance of 
an approved corrective action plan. 

Since (3) is not being amended in this rulemaking, the 
comment regarding that subsection is beyond the scope of this 
action. Subsection (3) identifies several types of charges that 
can be reimbursed only if the claimant obtains approval from 
Board staff prior to incurring the expense. The Board agrees 
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with the commentor that the staff can not approve these charges 
if they are not "reasonably, necessarily, and actually 
incurred". However, the Board believes that this requirement is 
adequately expressed in the statutes and current rules. 

COMMENT #8: In the proposed amendments to ARM 17.58.343, it 
is suggested that the reference to "claims" for third party 
damages may be confused with a complaint for third party 
damages. It may be advisable to use the term "claim for 
reimbursement of third party damages". 

RESPONSE: The Board agrees that the "claims" contemplated in 
this rule are not claims brought to the Board directly by third 
parties, but claims brought to the Board by an applicant who has 
reimbursed a third party for damages. The amendment is modified 
accordingly. 

COMMENT #9: ARM 17.58.341 sets out a procedure in which the 
Board staff approves contractors' rates. The Board may 
determine its own allowable reimbursement rates, but it should 
not be determining rates for goods and services. These are 
functions of a free market system. The limit of the Board's 
involvement should be to assist parties in locating service 
providers. The Board should also consider an appeal process for 
its rate determinations. ARM 17.58. 342 identifies types of 
charges that are presumed eligible or not eligible for 
reimbursement. Any presumption that a rate is unreasonable 
should be reviewed by an independent body. Rates and 
presumptions should not be set by the Board. 

RESPONSE: These comments pertain to matters that are outside the 
scope of the present rulemaking, which makes minor changes to 
the rules regarding procedures for establishing eligible rates 
and charges. The Board is reviewing its procedures for 
establishment of rates and may propose rules in the future on 
that subject. These comments will be more fully considered at 
that time. 

COMMENT #10: All government operations regarding fuel systems, 
including underground systems, should be separately regulated. 
Disclosure of all activities regarding government fuel systems 
should also be required, to avoid conflicts of interest. 

RESPONSE: This comment addresses matters outside the scope of 
the present rulemaking. 

Reviewed by: PETROLEUM TANK RELEASE 
COMPENSATION BOARD 

John F. North by: Tim Hornbacher 
John F. North, Rule Reviewer TIM HORNBACHER, Chair 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 23.14.401, 
adding two members to the 
Peace Officers Standards and 
Training Advisory Council 

NOTICE OF AMENDMENT 

TO: All Concerned Persons 

1. On Au~ust 12, 1999, the Department of Justice 
published a not1ce of proposed amendment of ARM 23.14.401 
concerning the addition of two members to the Peace Officers 
Standards and Training Advisory Council at pages 1734 to 1738 of 
the 1999 Montana Administrative Register, Issue Number 15. 

2. The department has amended ARM 23.14.401 as proposed. 

3. No comments or testimony were received. 

By: CL_])~Ck¥~ fr- JOSEPH p. MAZUREK 
Attorney General 
Department of JusticP 

· f ldti.>1:a . :nx:oz.J-- ·· )
' ~ 

Mel~nie Symo~; Rule Reviewer 

Certified to the Secretary of State September 27, 1999 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the repeal of 
ARM 36.12.801 through 36.12.809 
pertaining to new appropriation 
verification procedures 

NOTICE OF REPEAL 

TO: All Concerned Persons 

1. On August 26, 1999, the Department of Natural 
Resources and Conservation published notice of the proposed 
repeal of ARM 36.12.801 through 36.12.808 concerning new 
appropriation verification procedures at page 1796 of the 1999 
Montana Administrative Register, Issue Number 16. 

2. The 
36.12.808 as 
36.12.809. 

agency has repealed ARM 36.12.801 through 
has repealed ARM proposed. In addition, it 

AUTH: Sec. 2-4-201, MCA 
IMP: Sec. 85-2-314, 85-2-315, 85-2-402, MCA 

3. The agency has thoroughly considered all commentary 
received. The comments received and the department's response 
to each follow: 

COMMENT: The agency noted that ARM 36.12.809 pertaining to 
administrative hearing and final action was inadvertently 
omitted from the original Notice of Proposed Repeal. 

RESPONSE: The agency intended to repeal Sub-Chapter 8 in its 
entirety and has included ARM 36.12.809 in the repeal. 

By: Donald D. Macintyre 
DONALD D. MACINTYRE 
Rule Reviewer 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

By: Arthur R. Clinch 
ARTHUR R. CLINCH 
Director 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the the 
adoption of rules I through 
XXV, and the repeal of ARM 
46.10.303 and 46.10.307 
pertaining to AFDC foster 
care 

TO: All Interested Persons 

CORRECTED NOTICE OF 
ADOPTION AND REPEAL 

1. On May 6, 1999, the Department of Public Health and 
Human Services published notice of the proposed adoption and 
repeal of the above-stated rules at page 964 of the 1999 Montana 
Administrative Register, issue number 9, and on July 1, 1999, 
notice of the adoption and repeal on page 1514 of the 1999 
Montana Administrative Register, issue number 13, pertaining to 
foster care. 

2. This corrected notice is being filed to correct an 
error in RULE XX (ARM 37.49.502). 

3. The rule is corrected as follows: 

37.49.502 IV-E FOSTER CARE ELIGIBILITY: EXCLUDED RESOURCES 
(1) through (1) (r) remain as adopted. 
( s) any unspent port ion of an earned income tax credit 

(EITC) advance payment or refund, in the first month after the 
month in which it is received; pursuant to ARM 37.49.412, EITC 
~a.e~ents payments and refunds are excluded as earned income in 
the month of receipt; 

(1) (t) and (1) (u) remain as adopted. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201 and 53-6-131, MCA 

4. The correction noted in this notice is the result of 
an inadvertent typo made by the Department in the previous 
rulemaking notices. The word "pavement• in ARM 37.49.502(1) (s) 
should have been "payment". 

5. All other rule changes adopted and repealed remain the 
same. 

~·et_ 
Director, Publi~ealth and Rule Reviewer 
Human Services 

Certified to the Secretary of State September 27, 1999. 
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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 44.10.321, 44.10.323, 
44.10.411, and 44.10.531 
pertaining to reporting of 
contributions and expenditures 

TO: All Concerned Persons 

NOTICE OF AMENDMENT 
OF RULES 

1. On April 8, 1999, the Commissioner of Political 
Practices published a notice of public hearing on the proposed 
amendment of rules pertaining to reporting of contributions 
and expenditures at page 635 of the 1999 Montana 
Administrative Register, issue number 7. 

2. On June 15, 1999, at 10:00 a.m., a public hearing 
was held in the Public Employees Retirement Division 
Conference Room at 1712 9th Avenue, Helena, Montana. Written 
comments were accepted through June 28, 1999. 

3. After consideration of the comments received, the 
Commissioner has amended the rules as proposed. 

4, Interested persons appeared at the hearing and 
submitted oral and written comments. The Commissioner has 
thoroughly considered the comments received. Those comments, 
and the Commissioner's responses thereto, are as follows: 

COMMENT #1: The definition of "in-kind contribution" in 
ARM 44.10.321 should be changed to clarify that it does not 
include attendance at meetings or presentations sponsored by a 
candidate or political committee by a person who does not 
contribute advice or information to the sponsoring candidate 
or political committee. 

RESPONSE: The Commissioner has considered this comment 
but determines that a provision such as that proposed is 
unnecessary. The Legislature has defined the term 
"contribution," in 13-1-101, MCA, and the definition excludes 
certain specific activities. ARM 44.10.321 provides 
additional guidance regarding activities that are considered 
contributions. Attendance at meetings or presentations 
sponsored by a candidate or political committee may constitute 
a contribution, depending on the specific factual 
circumstances. If there is a question whether or not a 
contribution has resulted from a particular activity, that 
determination will be made on a case by case basis. 

COMMENT #2: The addition of "coordinated expenditure," 
as defined in the amended version of ARM 44.10.323, to the 
list of "in-kind contributions" in ARM 44.10.321(2) is 
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unnecessary and blurs the distinction between contributions 
and expenditures. 

RESPONSE: This change is consistent with case law 
regarding coordinated expenditures, and with the 
interpretations of the Commissioner's office regarding this 
issue. See, ~. Colorado Republican Federal Campaign Comm. 
~. 518 u.s. 604, 617-18 (1996); Buckley v. Valeo, 424 
U.S. 1, 45-46 (1976). Rather than blurring the distinction 
between contributions and expenditures, the amendments clarify 
that expenditures that are determined to have been coordinated 
with a candidate or political committee will be considered 
contributions. 

COMMENT #3: The amendment adding subsection (v) to ARM 
44.10.321(2) may result in a contribution to the candidate or 
political committee even if the distributing, republishing, or 
reproducing of campaign material is done without the knowledge 
or consent of the candidate or committee. 

RESPONSE: This amendment makes it clear that such 
activities will be considered a contribution unless the 
distribution, republication, or reproduction is confined to 
the members, stockholders, or employees of a membership 
organization, as described in 13-1-101, MCA. This is 
consistent with Montana law and the past practice of the 
Commissioner's office. Reading the amendment within the 
context of the entire rule ensures that no •in-kind 
contribution• will occur unless the services, rights, or 
property are furnished •to a candidate or political committee 

• (Emphasis added). ARM 44.10.321(2). Thus, if the 
distribution, republication, or reproduction is done without 
the knowledge or consent, and entirely independent of the 
candidate or committee, there is no contribution, but instead 
an independent expenditure. 

By~~~~~~~M<~~~ va 
Coaunissioner 

By• a:..... A£~~ 
Jim Scheier 
Rule Reviewer 
Assistant Attorney General 

Certified to the Secretary of State September 27, 1999. 
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE 

Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim 

committees and the Environmental Quality Council (EQC). These 

interim committees and the EQC have administrative rule review, 

program evaluation, and monitoring functions for the following 

executive branch agencies and the entities attached to agencies 

for administrative purposes. 

Business and Labor Interim Committee: 

~ Department of Agriculture; 

• Department of Commerce; 

• Department of Labor and Industry; 

• Department of Livestock; 

~ Department of Public Service Regulation; and 

• Office of the State Auditor and Insurance Commissioner. 

Education Interim Committee: 

• State Board of Education; 

• Board of Public Education; 

• Board of Regents of Higher Education; and 

• Office of Public Instruction. 

Children, Families, Health, and Human Services Interim 

Committee: 

• Department of Public Health and Human Services. 

Law, Justice, and Indian Affairs Interim Committee: 

• Department of Corrections; and 

~ Department of Justice. 
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Revenue and Taxation Interim Committee: 

~ Department of Revenue; and 

~ Department of Transportation. 

State Administration, Public Retirement Systems, and 

Veterans' Affairs Interim Committee: 

~ Department of Administration; 

~ Department of Military Affairs; and 

~ Office of the Secretary of state. 

Environmental Quality Council: 

~ Department of Environmental Quality; 

~ Department of Fish, Wildlife, and Parks; and 

~ Department of Natural Resources and Conservation. 

These interim committees and the EQC have the authority to 

make recommendations to an agency regarding the adoption, 

amendment, or repeal of a rule or to request that the agency 

prepare a statement of the estimated economic impact of a 

proposal. They also ·may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt, 

amend, or repeal a rule. 

The interim committees and the EQC welcome comments and 

invite members of the public to appear before them or to send 

written statements in order to bring to their attention any 

difficulties with the existing or proposed rules. The mailing 

address is PO Box 201706, Helena, MT 59620-1706. 

19-10/7/99 Montana Administrative Register 



-2291-

HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana <ARMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1999. 
This table includes those rules adopted during the period July 
1, 1999 through September 30, 1999 and any proposed rule action 
that was pending during the past 6-month period. (A notice of 
adoption must be published within 6 months of the published 
notice of the proposed rule.) This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1999, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1998 and 1999 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS. Title 1 

1.3.101 and other rules Model Rules of Procedure 
Amendment of the Sample Forms Attached to the Model 
Rules, p. 600, 1225 

ADMINISTRATION, Department of, Title 2 

I Acquiring Services to Operate the State Charitable 
Giving Campaign, p. 561, 1292 

(Public Employees' Retirement Board) 
2.43.403 and other rules - Membership, Service Credit, and 

Service Purchases in Retirement Systems Administered 
by the Board - Service Purchases - Social Security 
Coverage for the Employees of the State and Its 
Political Subdivisions, p. 932, 1504 

(Teachers' Retirement Board) 
I and other rules 

p. 1565 
Teachers' Retirement System, 

AGRICULTURE. Department of, Title 4 

4.10.1001 
4.12.1428 

and other rules - Pesticide Enforcement, p. 1, 404 
Assessment Fees on All Produce, p. 2934, 507 
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and other rules - Grading of Seed Potatoes, p. 677, 
1505 

(Agriculture Development Council) 
4.16.701 Agricultural Marketing Development Program; Purpose, 

Goals, and Criteria, p. 1458, 1764 

STATE AUDITOR. Title 6 

6.6.126 
6.6.302 

6.6.801 
6.6.1110 

6. 6.1105 
6.6.4001 
6.6.4102 

Unethical Practices, p. 1272 
and other rules Life Insurance and Annuities 
Replacement, p. 1575 
and other rules - Annuity Disclosures, p. 16, 508 
Determination of Reasonableness of Benefits in 
Relation to Premium Charged in Credit Disability and 
Credit Life Insurance, p. 1717 
Allowable Exclusions and Restrictions, p. 1274 
Valuation of Securities, p. 205, 639 
Continuing Education Fees, p. 1600 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 3174, 509 

COMMERCE, Department of. Title 8 

8.2.208 Renewal Dates, p. 1719 

(Board of 
8.2.208 

Alternative Health Care) 

8.4.301 
8.4.503 

and other rules Renewal Dates Naturopathic 
Physician Continuing Education Requirements 
Licensing by Examination - Definitions - Midwives 
Continuing Education Requirements Licensure of 
Out-of-State Applicants Direct Entry Midwife 
Protocol Standard List, p. 1460, 2038 
Fees, p. 431, 1121 
Direct- Entry Midwife Apprenticeship Requirements, 
p. 1933 

(Board of Athletics) 
8.8.2806 Fees, p. 433, 1506 

(Board of Barbers) 
8.10.405 Fee Schedule, p. 435, 2040 

(Board of Cosmetologists) 
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees, 

p. 439, 2043 

(State Electrical Board) 
8.18.407 Fee Schedule, p. 441, 1200 

(Board of Hearing Aid Dispensers) 
8.20.402 Fees, p. 443, 1765 
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8.20.408 and other rule - Unprofessional Conduct - Continuing 
Educational Requirements, p. 2350, 343 

8.20.417 Definitions, p. 207 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 445, 1122 

Medical Examiners) (Board of 
8.28.420 
8.28.1508 

and other rules - Fee Schedule - Fees, p. 447, 1766 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22, 1294 

(Board of Funeral Service) 
8.30.407 Fee Schedule, p. 450, 1201 

(Board of Nursing) 
8. 28.1508 Quality Assurance of Advanced Practice Registered 

Nurse Practice, p. 22, 1294 
8. 32.301 and other rules - Nurse Practitioner Practice 

Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy - Prohibited IV 
Therapies, p. 1467 

8.32.1409 Prohibited IV Therapies, p. 563, 680 

(Board of Nursing Home Administrators) 
8.34.414 and other rule Examinations 

p. 453, 1123 

(Board of Optometry) 

Fee Schedule, 

8.36.601 and other rule - Continuing Education Requirements -
New Licensees, p. 3180, 511 

8.36.804 Approved Drugs, p. 1187 

Outfitters) (Board of 
8.39.508 and other rules Licensure- -Renewal Guide or 

Professional Guide License - Safety Provisions -
Standards for Outfitters, Guides and Professional 
Guides Unprofessional Conduct and Misconduct, 
p. 241, 809 

(Board of Pharmacy) 
8.40.401 and other rules- Practice of 

3103' 3200' 344 
8.40.404 Fee schedule, p. 455, 1124 
8.40.608 and other rules Renewals 

Application for Registration 
Distributor Licensing, p. 1721 

Pharmacy, p. 2353, 

Non-compliance 
Wholesale Drug 

(Board of Professional Engineers and Land Surveyors) 
8.48.1105 Fee Schedule, p. 1936 
8.48.1105 Fee Schedule, p. 457 

(Board of Private Security Patrol Officers and Investigators) 
8.50.437 Fee Schedule, p. 459, 2044 
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(Board of Psychologists) 
8.5~.616 Fee Schedule, p. 461, 1125 

(Board of Public Accountants) 
8.54.410 and other rule - Fee Schedule - Statement of Permit 

Holders, p. 463, 1203, 1508 

(Board of Real Estate Appraisers) 
8. 57.101 and other rule - Board Organization - Continuing 

Education, p. 1189 
8.57.412 Fees, p. 465, 1657 

(Board of Realty Regulation) 
8.58.301 and other rules - Definitions - Applications - Fees 

- Inactive Licenses - Trust Account Requirements -
Continuing Education Grounds for License 
Discipline General License Administration 
Requirements - Pre-licensing Education - License 
Renewal Inactive Licenses-Reactivation 
Continuing Property Management Education - Trust 
Account Requirements for Property Management 
Grounds for License Discipline for Property 
Management Licensees - Foreign Land Sales Practices 
Act, p. 24, 405 

(Board of Respiratory Care Practitioners) 
8.59.402 Definitions, p. 997 

(Board of Sanitarians) 
8.60.413 Fees, p. 999 

(Board of Speech-Language Pathologists and Audiologists) 
8. 62.402 and other rules Definitions Supervisor 

Responsibility - Schedule of Supervision - Non­
allowable Functions of Speech Aides - Functions of 
Audiology Aides, p. 3239, 408 

8.62.407 and other rules - Qualifications for Probationary 
License - Fees - Unlicensed Person, p. 1470 

(Board of Veterinary Medicine) 
8.64.401 and other rules - Definitions - Continuing Education 

- Unprofessional Conduct, p. 3185, 411 
8.64.402 Fee Schedule, p. 467, 1126 
8.64.508 and other rule - Unprofessional Conduct - Record­

keeping Standards, p. 565, 1509 

(Building Codes Division) 
8.70.101 and other rules - Building Codes Division, p. 1001, 

1885 

(Weights and Measures Bureau) 
8. 77.103 Weights and Measures Bureau - NIST Handbook 44, 

p. 469, 1295 
8. 77.103 Weights and Measures Bureau - NIST Handbook 44, 

p. 325 
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(Division of Banking and Financial Institutions) 
I-VI Deferred Deposit Lending, p. 1849 

(Local 
I 

Government Assistance Division) 

I 

Administration of the 1999 Treasure State Endowment 
Program (TSEP), p. 1473 
Administration of the 1999 Federal Community 
Development Block Grant Program, p. 3245, 1204, 1511 

(Board of Investments) 
8.97.1101 and other rules - Board of Investments, p. 1018 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 471, 1296 
8.119.101 Tourism Advisory Council, p. 327 

EDUCATION, Title 10 

(Board of Public Education) 
I-CCLXXXIV and other rules - Content and Performance Standards 

for Literature, Writing, Speaking and Listening, 
Media Literacy, Science, Health, Technology, World 
Languages, Reading and Mathematics, p. 1030 

(State Library Commission) 
10.102.101 and other rules - Library Standards, p. 1724 

FISH. WILDLIFE. AND PARKS, Department of. Title 12 

(Fish, Wildlife, and Parks Commission) 
12.6.901 Limiting the Motor-Propelled Water Craft to No-Wake 

Speed from Porcupine Bridge to the Mouth of the Swan 
River, p. 1732, 1938 

12.9.801 Creating Game Damage Hunt Rosters, p. 473, 1297 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
12.3.123 and other rule - License Refunds, p. 43, 413 

ENVIRONMENTAL QUALITY, Department of, Title 17 

I-IV 

I-VI 

I-XIII 

17.40.203 
17.56.101 

17.56.1001 

Solid Waste - Payment of Certain Abandoned Vehicle 
Removal Charges, p. 1791 
CECRA - Listing, De listing and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264, 
2941, 837 
and other rules - Comparable/Syngas Fuel Exclusion -
Remedial Action Plans Military Munitions 
Hazardous Waste Management, p. 1940 
Wastewater Operator Certification, p. 1494, 1804 
and other rule Underground Storage Tanks 
Underground Storage Tank Repairs, p. 1496, 2046 
Underground Storage Tanks Underground Storage 
Tanks Fee Schedule, p. 1853 
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(Board of Environmental Review) 
I and other rules - Public Water Supply - Public Water 

and Sewage System Requirements, p. 578, 1895 
I Water Quality - Temporary Water Quality Standards 

for Daisy Creek, the Stillwater River, and Fisher 
Creek, p. 482, 1218 

I & II and other rules Air Quality Air Quality 
Transportation - General conformity Determinations, 
p. 244, 1216 

17.8.102 and other rules Air Quality Air Quality 
Incorporation by Reference Rules, p. 1191 

17.8.301 and other rules - Air Quality - Maximum Achievable 
Control Technology (MACT) Approval for Hazardous Air 
Pollutants, p. 572, 1658 

17.8.504 and other rule - Air Quality - Air Quality Permit 
Application Operation Fees, p. 1612 

17.8. 601 and other rules Air Quality Open Burning, 
p. 568, 1660 

17.8.705 and other rules - Air Quality - De Minimis Changes 
that May Be Made to a Facility Without an 
Application to Revise the Facility's Air Quality 
Permit, p. 261, 1206 

17.24. 101 and other rules - Hard Rock Hard Rock Mining 
Reclamation, p. 2376, 2994, 640 

17.24.301 and other rules - Coal and Uranium Mining Program 
Rules for the Industrial and Energy Minerals Bureau, 
p. 2995, 811 

17.24. 303 and other rules Coal and Uranium Coal and 
Uranium Mining Organizational Changes, p. 1782 

17.30.105 and other rule Water Quality Certification 
Options - General Prohibitions to Surface Water 
Quality Standards and Procedures, p. 1608 

17.30. 602 and other rules - Water Quality - Trigger Values 
p. 1603 

17.30.602 and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation - Ground 
Water Pollution Control System, p. 477, 1617 

17.30.1341 Water Quality - Permit Requirements of Lagoons, 
p. 1198, 1661 

17.38.215 Public Water Supply Bacteriological Quality 

(Petroleum 
17.58.101 

17.58.336 

Samples for Public Water Supply Systems, p. 257, 
1222 

Tank Release Compensation Board) 
and other rules Procedures and Criteria for 
Compensation of Petroleum Tank Remedial Costs, 
p. 1475 
and other rules - Review and Determination of Claims 
and Charges, p. 682, 1512 

TRANSPORTATION, Department of. Title 18 

I-III Setting Policy for Waiver and Suspension of Motor 
Fuel Penalties, p. 2666, 513 

I-IV and other rules - Special Fuel Users Tax, Dealers 
and LPG Tax, p. 2797, 645, 1298 
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Procedures for Dealers of Compressed Natural Gas 
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671, 
515, 651 

CORRECTIONS. Department of. Title 20 

I-XLIV Operation and Physical Condition of a Private 
Correctional Facility - Security, Safety, Health, 
Treatment and Discipline of Persons Confined in a 
Private Correctional Facility, p. 1276, 1902 

JUSTICE. Department of. Title 23 

I- IV Permitting the Referral of Department of Just ice 
Debts to the Department of Administration or Other 
Agency Designated by Law, p. 399, 984 

1.3.101 and other rules Model Rules of Procedure 
Amendment of the Sample Forms Attached to the Model 
Rules, p. 600, 1225 

23.14.401 Adding Two Members to the Peace Officers Standards 
and Training Advisory Council, p. 1734 

23.16.1802 and other rules Responsible Party for Video 
Gambling Machine Taxes and Record Keeping, p. 1739, 
2048 

LABOR AND INDUSTRY, Department of. Title 24 

I -XI and other rules Workers' Compensation 
Administrative Assessment for the State Fiscal Years 
1992 through 1999, p. 1859 

24 .11. 442 and other rule Unemployment Insurance Benefit 
Claims, p. 1856 

24.16. 9003 and other rule Incorporation by Reference to 
Federal Davis-Bacon Wage Rates, p. 611 

24.16. 9007 Prevailing Wage Rates - Nonconstruction Services, 
p. 1289 

24.16.9007 Montana's Prevailing Wage Rates - Non-construction 
Services, p. 615 

24.30.102 Occupational Safety and Health Standards for Public 
Sector Employment, p. 617, 1291 

24.35. 202 and other rules - Independent Contractor Central 
Unit, p. 621, 684 

LIVESTOCK. Department of. Title 32 

I & II Inspector Examination - Certification, p. 47, 1299A 

(Board of Livestock) 
I-XI Chronic Wasting Disease, p. 265, 652 

MILITARY AFFAIRS. Department of, Title 34 

I-VI 

I-VI 

Administration of the Education Benefit Program for 
the Montana National Guard, p. 1619, 2051 
Administration of the Education Benefit Program for 
the Montana National Guard, p. 49 
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NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

36.12.801 

36.14.502 

and other rules - New Appropriation Verification 
Procedures, p. 1796 
Dam Safety - Hydrologic Standard for Emergency and 
Principal Spillways, p. 2031 

PUBLIC HEALTH AND HUMAN SERVICES, Department of. Title 37 

I & II 

I-IV 
I-VII 

I-XXI 
I-XXV 
I -XLI 

16.29.101 

16.30.801 

16.38.307 
20.11.111 
37.12.310 

37.70.406 

37.70.406 

37.80.201 

37.80.202 
46.12.502A 

46.12.503 

46.12.503 
46.12.572 

46.12.601 

46.12.3215 
46.20.106 

and other rules State Facility Reimbursement, 
p. 492, 1300 
and other rules - Nursing Facilities, p. 696, 1393 
Use of Automated External Defibrillators, p. 1643, 
1913 
Network Adequacy in Managed Care, p. 1627, 2052 
and other rules - AFDC Foster Care, p. 964, 1514 
and other rules Coverage and Reimbursement of 
Mental Health Services for Medicaid Eligible and 
Certain Other Low Income Individuals, p. 723, 1301, 
1806 
and other rules - Public Health Control Measures for 
Dead Human Bodies, p. 2428, 345 
and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 488, 1127 
State Laboratory Fees for Analyses, p. 628, 1229 
State Facility Reimbursement, p. 1502, 1805 
and other rule - Laboratory License Fees - Duration 
of a License, p. 625, 1230 
and other rules Low Income Energy Assistance 
Program (LIEAP), p. 1877 
and other rules Low Income Energy Assistance 
Program, p. 2551, 414 
and other rules Child Care Subsidy Programs, 
p. 1798 
Child Care Assistance, p. 685, 1378 
and other rules Resource Based Relative Value 
Scale (RBRVS), p. 800, 1379 
and other rules Inpatient Hospital Services, 
p. 1744. 2078 
and other rules - Inpatient Hospitals, p. 690, 1388 
and other rule Ambulatory Surgical Centers, 
p. 944, 1516 
and other rules - Medicaid Dental Services, p. 955, 
1522 
Medicaid Health Plan Enrollment, p. 1624, 2080 
and other rules - Montana Mental Health Access Plan, 
p. 3252, 355 

PUBLIC SERVICE REGULATION, Department of. Title 38 

I Establishing the Meaning and Effect of the "Landfill 
Closure Provision" in Class D Motor Carrier 
Authorities, p. 1291A 

I-III and other rules Operator Service Providers, 
p. 1754, 2081 
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Unauthorized Product or Service Chargers on 
Telephone Bills, p. 1749, 2086 
and other rule - Consumer Information and Protection 
Rules Application to Restructured Electric and 
Natural Gas Industries, p. 3191, 1233 
and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517, 1767 
and other rules - Slamming, p. 329, 1523 

REVENUE. Department of. Title 42 

I-VII 
I-XIII 

42.12.106 
42.15.507 
42.20.454 

Establishment of a Negotiated Rulemaking Committee 
Relating to Universal System Benefits Programs, 
p. 1761 
Ethics of Department of Revenue Employees, p. 1651 
Emergency Adoption Universal System Benefits 
Programs, p. 1662 
and other rules - Liquor Licenses, p. 335 
Elderly Homeowner Credit, p. 2035 
and other rules - Real and Personal Property Tax 
Rules, p. 3263, 309 

SECRETARY OF STATE. Title 44 

44.14.101 and other rule - Retention of Records Stored on 
Digital Media, p. 341, 1768 

(Commissioner of Political Practices) 
44 .10. 321 and other rules - Re!Jorting of Contributions and 

Expenditures, p. 635 
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