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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment of rules pertaining ) 
to direct-entry midwife appren-) 
ticeship requirements ) 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.4.503 DIRECT-ENTRY 
MIDWIFE APPRENTICESHIP RE
QUIREMENTS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Concerned Persons 
1. On October 25, 1999, the Board of Alternative Health 

Care proposes to amend ARM 8.4.503 pertaining to direct-entry 
midwife apprenticeship requirements. 

2. The Board of Alternative Health Care will make 
reasonable accommodations for persons with disabilities who 
wish to participate in the rulemaking process and need an 
alternative accessible format of this notice. If you require 
an accommodation, contact the Board of Alternative Health 
Care, no later than 5:00p.m., on October 15, 1999, to advise 
us of the nature of the accommodation that you need. Please 
contact Cheryl Brandt, Board of Alternative Health Care, 111 
N. Jackson, P.O. Box 200513, Helena, Montana 59620-0513; 
telephone (406) 444-5436; Montana Relay 1-800-253-4091; TDD 
(406) 444-2978; facsimile (406) 444-1667, 

3. The proposed amendment of ARM 8.4.503 will read as 
follows: (new matter underlined, deleted matter interlined) 

"8.4.503 DIRECT-ENTRY MIDWIFE APPRENTICESHIP 
REQUIREMENTS 

(1) will remain the same. 
(2) Applicants for a direct-entry midwife apprenticeship 

license shall submit a completed application with the proper 
fee, a current CPR card indicating certification to perform 
adult and infant cardiopulmonary resuscitation, a supervision 
agreement and a curriculum outline or method of academic 
learning that meets the board's educational rule requirements 
for licensure. A di£eet eRtry midJife a~~reRtiee lieeRse is 
•,alid fer eRe year after iss~:~aRee, aRd SHall then en~ire the 
fells\iiR§ Beeemeer 31, aRd eaeH Beeember 31 annually, witH a 
limit sf fmu· reRe•lals. A supervision agreement shall 
include: 

(a) through (B) will remain the same. 
(a) be currently licensed in good standing as a direct

entry midwife, a certified nurse midwife, a licensed 
naturopathic physician who is certified for the specialty 
practice of naturopathic childbirth attendance or a physician 
licensed under Title 37, chapter 3, MCA. A licensed direct
entry midwife supervisor shall have been licensed for one year 
and have 20 continuous care births as primary attendant, 
before becoming a supervisor for level II and III apprentices, 
except for those licensees who have successfully passed the 
first licensing exam administered by the board. A licensed 
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direct-entry midwife wbo has not been licensed for one year 
and/or completed 20 continuous carebirths may only supervise 
level I apprentices; 

(b) through (el will remain the same." 
Auth: 37-27-105, MCA; !M£, Sec. 37-27-201, 37-27-205, MCA 

REhSQN: The Board is proposing to delete the reference to the 
previous apprentice renewal date of December 31. The renewal 
date has been placed into the Department's renewal date rule 
(ARM 8.2.208) with the other professions of the Alternative 
Health Care Board for April 30. 

The Board is proposing to amend this rule to allow newly
licensed midwives to supervise first level apprentices only. 
Level I apprenticeship constitutes 40 birth observations and 
20 prenatal examinations. The Board determined that this 
level of skills could be supervised by a midwife who has not 
yet obtained the 20 independent continuous care births 
necessary for Board approval to supervise Level II and III 
apprentices. There is a shortage of supervisors and some 
individuals are not able to obtain their apprentice licenses 
solely due to the lack of approved supervisors. It is hoped 
that this change will allow those waiting for a supervisor to 
obtain their apprentice license and begin their training. 

4. Concerned persons may submit their data, views or 
arguments concerning the proposed action(s) in writing to the 
Board of Alternative Health Care, 111 N. Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, or by facsimile to (406) 
444-1667, to be received no later than 5:00p.m., October 25, 
1999. 

5. If persons who are directly affected by the proposed 
action(s) wish to express their data, views or arguments 
orally or in writing at a public hearing, they must make 
written request for a hearing and submit the request along 
with any comments they have to the Board of Alternative Health 
Care, 111 N. Jackson, P.O. Box 200513, Helena, Montana 59620-
0513, or by facsimile to (406) 444-1667, to be received no 
later than 5:00p.m., October 25, 1999. 

6. If the Board receives requests for a public hearing 
on the proposed action(s) from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed action(s), from the appropriate administrative 
rule review committee of the legislature, from a governmental 
agency or subdivision or from an association having no less 
than 25 members who will be directly affected, a hearing will 
be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be 
six based on the 56 licensees in Montana. 

7. The Board of Alternative Health Care maintains a list 
of interested persona who wish to receive notices of 
rulemaking actions proposed by this Board. Persons who wish 
to have their name added to the list shall make a written 
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request which includes the name and mailing address of the 
person to receive notices and specifies that the person wishes 
to receive notices regarding Alternative Health Care 
administrative rulemaking proceedings. Such written request 
may be mailed or delivered to the Board of Alternative Health 
Care, faxed to the office at (406)444-1667 or may be made by 
completing a request form at any rules hearing held by the 
Board of Alternative Health Care. 

8. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 

BY: 

BY: 

BOARD OF ALTERNATIVE HEALTH CARE 
MICHAEL BERGKAMP, ND, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 13, 1999. 
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BEFORE THE BOARD OF PROFESSIONAL ENGINEERS 
AND LAND SURVEYORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining ) 
to fees ) 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.48.1105 FEE SCHEDULE 

TO: All Concerned Persons 

1. On October 25, 1999, at 9:00a.m., a public hearing 
will be held in the downstairs large conference room of the 
Professional and Occupational Licensing Division, 111 N. Last 
Chance Gulch, Helena, Montana, to consider the proposed 
amendment of the above-stated rule. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"6.48.1105 FEE SCHEDULE (1) and (2) will remain the 
same. 

(3) The biennial renewal fee for registration as a 
professional engineer or professional land surveyor shall be 
$+9 ~· For professional engineers-surveyors (ES), it shall 
be $~ ~. For partnership or corporation certificates of 
authori~ation it shall be $~ ~. 

(4) The remainder of the fees shall be as 
(a) EIT application and test 
(b) PE application and test (original) 
(c) PE application and test for 

(d) 
(e) 
(f) 
(g) 
(h) 
(i) 
(j) 

out-of-state EIT 
PE comity application 
will remain the same. 
LS application and test 
LS comity and test 
ES comity and test 
Re-exam 
Partnership and corporation 
certificate of authori~ation 
original 

(k) Emeritus application 
(1) Reactivation fee, land surveyor and 

professional engineer" 

follows: 
$ +G 60 
~ 130 
~ 150 

Auth: Sec. 37-1-134, 37-67-202, MCA; IMP, Sec. 37-1-319, 
37-67-303, 37-67-312, 37-67-313, 37-67-315, 37-67-320, 37-67-
321, MCA 

REASON: The Board is proposing these amendments to partially 
fund the new Compliance Officer/Investigator position, 
certification technician position, increased recharge costs by 
the Division, and Oracle computer conversion. The Board is 
also partially funding the new continuing education and 
records retention programs under its jurisdiction. The 
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Board's current fee schedule does not generate enough revenue 
to establish a cash balance sufficient to administer the 
entire program during the 2000-2001 biennium. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
October 15, 1999, to advise us of the nature of the 
accommodation that you' need. Please contact Mary Hain1in, 
Board of Professional Engineers and Land Surveyors, 111 N. 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513; 
telephone (406) 444-4285; Montana Relay 1-800-253-4091; TDD 
(406) 444-2978; facsimile (406) 444-1667. Persons with 
disabilities who need an •lternative accessible format of this 
document in order to participate in this rulemaking process 
should contact Mary Hain1in. 

4. Concerned persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Professional Engineers and Land Surveyors, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513, or by facsimile, 
number (406) 444-1667, to be received no later than 5:00p.m., 
October 25, 1999. 

5. Lon Mitchell, attorney, has been designated to 
preside over and conduct this hearing. 

6. Persons who wish to be informed of all Board of 
Professional Engineers and Land Surveyors administrative 
rulemaking proceedings or other administrative proceedings may 
be placed on a list of interested persons by advising the 
Board at the hearing or in writing to the Board of 
Professional Engineers and Land Surveyors, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620-0513 or by phone at 
(406) 444-4285. 

7. The bill sponsor notice requirements of 2-4-302, MCA 
do not apply. 

BY: 

BY: 

BOARD OF PROFESSIONAL ENGINEERS 
AND LAND SURVEYORS 
DAVID HUMMEL, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 13, 1999. 

MAR Notice No. 8-48-21 18-9/23/99 



·193B~ 

BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment} 
of ARM 12.6.901 limiting } 
motor-propelled water craft } 
to no-wake speed from } 
Porcupine Bridge to the mouth } 
of the Swan River. } 

To: All Concerned Persons 

NOTICE OF 
SUPPLEMENTAL 
COMMENT PERIOD 

1. On August 12, 1999, the Montana Fish, Wildlife and 
Parks Commission (commission} published notice of public hearing 
on the proposed amendment of ARM 12.6.901. The proposed rule 
amendment can be found on page 1732 of the 1999 Montana 
Administrative Register, Issue No. 15. 

The proposed amendment pertains to amending ARM 12.6.901 to 
restrict motor propelled water craft to no-wake speed in Lake 
County from the mouth of the Swan River to Porcupine Bridge in 
order to protect wildlife in the National Wildlife Refuge. 

2. The department will make reasonable accommodations for 
persons with disabilities who wish to participate in this 
rulemaking or need an alternative accessible format of this 
notice. If you request an accommodation, contact the department 
no later than 5:00 p.m. on October 7, 1999, to advise us of the 
nature of the accommodation that you need. Please contact Frank 
Bowen, Department of Fish, Wildlife and Parks, 490 North 
Meridian Road, Kalispell, MT 59901; (406) 751-4559; FAX (406} 
257-0349. 

3. While public comment has been in favor of adopting 
this rule amendment, a number of persons stated that individuals 
opposed to the rule amendment were not given an equal 
opportunity to be heard. To ensure that the rulemaking process 
is fair and all viewpoints have an opportunity to be expressed, 
we are extending the comment period to October 22, 1999. 
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4. Concerned persons may present their data, views or 
arguments concerning the proposed amendment in writing to Frank 
Bowen, Department of Fish, Wildlife and Parks, 490 North 
Meridian Road, Kalispell, Montana 59901, no later than October 
22, 1999. 

BY: 

PATRICK J. GRAHAM 
Commission Secretary 

BY: 

MARTHA C. WILLIAMS 
Rule Reviewer 

Certified to the Secretary of State September 13, 1999 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF MONTANA 

In the matter of the adoption ) 
of NEW RULE I pertaining to ) 
comparable/syngas fuel ) 
exclusion; NEW RULES II ) 
through VII pertaining to ) 
remedial action plans; NEW ) 
RULES VIII through XIII ) 
pertaining to military ) 
munitions; and the amendment ) 
of ARM 17.54.102, 17.54.105, ) 
17.54.106, 17.54.107, ) 
17.54.110, 17.54.120, ) 
17.54.128, 17.54.131, ) 
17.54.136, 17.54.146, ) 
17.54.150, 17.54.201, ) 
17.54.301, 17.54.302, ) 
17.54.303, 17.54.307, ) 
17.54.308, 17.54.309, ) 
17.54.311, 17.54.322, ) 
17.54.324, 17.54.325, ) 
17.54.326, 17.54.351, ) 
17.54.401, 17.54.402, ) 
17.54.408, 17.54.435, ) 
17.54.501, 17.54.505, ) 
17.54.511, 17.54.526, ) 
17.54.601, 17.54.609, ) 
17.54.610, 17.54.612, ) 
17.54.701, 17.54.702, ) 
17.54.907, 17.54.1101, ) 
17.54.1105, 17.54.1106, ) 
17.54.1107, 17.54.1108, ) 
17.54.1109, 17.54.1113, ) 
17.54.1114, and 17.54.1118 ) 
pertaining to hazardous waste ) 
management ) 

TO: All concerned Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION 

AND AMENDMENT 

(HAZARDOUS WASTE) 

1. The Department of Environmental Quality will hold a 
public hearing on October 19, 1999, at 1:30 p.m. in Room 111 
of the Metcalf Building, 1520 East Sixth Avenue, Helena, 
Montana, to consider the proposed adoption and amendment of 
the above-captioned rules. 

2. The Department will make reasonable accommodations 
for persons with disabilities who wish to participate in this 
hearing or need an alternative accessible format of this 
notice. If you require an accommodation, contact the 
Department no later than 5 p.m., October 8, 1999, to advise us 
of the nature of the accommodation you need. Please contact 
the Department at P.O. Box 200901, Helena, Montana, 
59620-0901; phone (406) 444-2544; fax (406) 444-4386. 
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3. The proposed new rules, to be codified in ARM Title 
17, chapter 54, provide as follows: 

RULE I COMPARABLE/SYNGA§ FUEL EXCLUSION (1) Wastes that 
fuel physical meet the following comparable/syngas 

specifications are not solid wastes: 
(a) The heating value must exceed 5,000 BTU/lbs (11,500 

J/g); and 
(b) The viscosity must not exceed 50 cs, as-fired. 
(2) Table 1 below lists the specification levels and, 

where non-detect is the specification, minimum required 
detection limits. 

(3) Synthesis gas fuel (i.e., syngas fuel) that is 
generated from hazardous waste must: 

(a) have a minimum BTU value of 100 BTU/Scf; 
(b) contain less than 1 ppmv of total halogen; 
(c) contain less than 300 ppmv of total nitrogen other 

than diatomic nitrogen (N2); 

(d) contain less than 200 
(e) contain less than 

constituent in the target list 
VIII (incorporated by reference 

ppmv of hydrogen sulfide; and 
1 ppmv of each hazardous 
of 40 CFR part 261, Appendix 

in ARM 17.54.352(1) (b)). 

Table 1: Detection and Detection Limit Values for Comparable 
Fuel Specification 

chemical Natne CAS Nri Concentration limit Minimum 

Total Nitrogen as N 
Total Halogene: C~-8 Cl 
Total organic Halogens as cl 

·~ NA 

""' 
Polychlorin~ted bipht~!nyh, totd lJJG-)G-J 
IAror;oolora, 
Total) 8 

CyanidE!, total 5'7-12-5 
Metals: 

Antimony, total 7440TJG-O 
11.utmic, total 7440~38~2 

Barium, total 7440-39-l 
Bet'yllium, total 7440-41-1 
cadmium, total 7440-43-9 
Chromium, totd 7440·47·) 
Cobalt 7440-48r4 

Lead, tot.tl 7439-92-1 
Manganese 7439·96-5 
Mercury, total 7419-91·6 
Nickel. tntal 7440-02-0 
Selenium, total 7782-49-2 
suv~r. total 7440-22-4 
Thallium, total ?440-29-0 

Hydrocarbon9: 
Benzo {aJ antre.c~n~ 56-55-3 

B~nzene 71-41-2 
Benzo (b) fluoranthene 205 r99 -2 
Benzo (k) fluoranthene 207-08-9 
8em:o(aJpyrene 50-12-1 
Chrysene 2111-01-" 
Oiben:to {a, h} anthrace:ne 53-70-1 

MAR Notice No. 17-109 

(mg/kg at 10, ooo required 
BTU/lb) detection limit 

(mg/kgl 
4900 
540 

25 or individual 
halogenated orglllnics 
listed below 
Non-detec:t 

Nan-detect 

7 .• 
0.21 
23 
1 2 
1. 2 
2. 3 ... 
)1 

1. 2 
0. 24 
sa 
0.15 
2.] 

21 

1100 
4100 

••• 
1900 

••• 
1400 
960 

1. 0 
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Cheml cal Name 

7, l:Z -Dl•ethylbenJi 1•1 •nthJ"•c::ene 
Fl uor•nthen• 
Indeno (1, 2, 3-cd)pyrene 
l -Hethylcholanthrene 
Naphthah!ne 
Toluene 

Oxygeteaz 
Acetophenone 

Acrolein 
Allyl alcohol 
Bi• (:J-ethylhexyl)phthalate 

IDi-:J-ethylhexyl phth•l•t~J 
BUtyl benzyl phthalate 

o-Cx-esol (2-Methyl phenoll 
11-Cresol (3-Methyl phenol) 
p-Cresol It-Methyl phenQl) 
Di-n-butyl phthalate 
Diethyl phthalate 
2, 4 -Dimethylphenol 
Dimethyl phthalate 
Di-n-octyl phthah.te 

8ndothoU 
lthyl methacrylate 
2-Ethoxyethanol (Bthylene 
gly~ol monoethyl ether) 

IBobutyl alcohol 
I•lle•f.J"(Jle 
Methyl ethyl ketone 

(2-Butanone) 

Methyl JMt:thacrylate 
1, f -Naphthoquinone 
Phenol 
Propargyl alcohol 

(2 -Propyn~ l-oll 
Safrole 

SuUoted OJ'ganica l 
caxbon disulfide 

Diaulfoton 
Bthyl rethaneeulfonate 
Methyl methane•ulfonate 
Phorate 
l,l-Propane •ultone 
1'etraethyldithiopyrophoaphate 

(Sul fotepp} 
Thiophenol [Benzenethiol I 
0, 0, 0-Triethyl 

Phoaphorothio,ate 
Nitrogenated Organics: 
Acetonitrile (M•thyl cyanide] 

~-Acetylan~irtofluorene 12-AAtr] 
Acrylonitrile 
t~Aminobiphenyl 

4-Aminopyridine 
Anilino 
Benzidine 
Dibe:nz Ia. j)acridine 
0, 0-Diethyl 0-pyrazinyl 

phophoro- thioate 
l"rhionazinl 

Oimethoate 
p- (Oimethylamino) 

azobenzen8 (.f,r 
Dimethylaminoazobenzenel 

18-9/23/99 
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CAS No. 

57-97-fi 
20,·44-0 

193-39-S 

56-49-5 
n-2o~J 

108-88-3 

98-86-2 
101-02~8 

10?'~18-6 

117-81-1 

IS-U-7 

95-·U~? 

108•)9u4. 
106-44-S 
U-74-2 
84-U-2 

105-67-9 
131-11-J 
117-84-0 
HS-73-l 
91-63-2 
110-80-5 

78-83·1 
120-59-1 
18~!J3r3 

80•62u6 
ll0-15-4 

108-95-2 
101'-19-1 

75~15rQ 

~98-04-4 

62•50cQ 
66~27-l 

298-02-2 
1120-71-4 

3689-H-S 

108-98-5 
126-68-1 

75-05-8 
5]-96-) 

101-13-1 

92-6?'-1 

504-24-5 
62-53-3 

92-87-S 
224-42-0 
297-9'7-:1 

60u51-S 
60-11-7 

Concent:r•tion limit 
(mg/kg at 10, ODD 
BTU/lb) 

1900 
1900 

060 
uoo 
3200 

36000 

1900 
37 

30 
1900 

1900 

220 
220 
220 
1900 

1900 

1900 

1900 
060 
100 
37 
100 

37 
1900 

J7 
1900 
1900 

30 

1900 

Non-detect 
Non-detect 
Non-detect 
Non-det.ect 
Non-detect 
Non-detect 
Non-detect 

Non-detect 
Non-detect 

Non·detect 
Non-detect 
Non-detect 
Non-detect 
Nona detect 
Non-dEtect 
Non-detect 
Non-detect 
Non-d~tec:'t 

Non-detect 
Non-detect 

Minimwn 
:r~tquh-ed 

detection limit 
(mg/kgl 

J7 
1900 
1900 

1900 

1900 
100 
l'JOO 

30 
1900 

)7 

1900 

37 

1900 

100 
1900 

1900 
1900 
1900 

1900 

1900 
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Chemic::al Name 

3, 3 • ~olmethylbenzldinll"! 

o ,l.l·Oimethylphenethylamine 
l, 3 '-Dim.,thoxybenddine 
1, 3 ~Dinitroben:tene 

lm-Dini trobenzene) 
4, 6 -Oinitro-o-cresol 
2, 4 -DinitrQphenol 
2, 4 -Dinitz-otoluene 
2, 6 -Dinitrotoluene 
Oinoseb 12-aec-Butyl-4.6-

Dinittophf!lnol) 
Diphenylamine 
Ethyl carbamate [Urethane) 
£tl1ylenethiourea 

(2 w Imidazol idinethione J 
Famphur 
Methacrylonitrile 
Methapyrilene 
Methomyl 

2 ·Methyllactonitrile 
[Acetone cyanohydrin} 

Methyl pilrathion 
MNNa' (N-Metyl-N-nitroiiO

N' -nitroguanidinel 
1-Naphthylamine 

(o.-Naphthylatllirie) 
2 -Na.phthylamine 

lfJ-Jtiaphthylatdne) 
NiCOtine 
4-Nitroaniline 

lp-Nitroaniline1 
Nitrobtmzene 
p-Nitrophenol [p-Nitroph""nol] 
5 -Ni tro-o-toluidine 
N~Ni trosodi -n- butylamine 
N-Nitrosodiethybmine
N-Ni troaodiphenylamine 

(Diphenylnitrosaminel 
N- Ni tro•o-N -methylethyl amine 

N~Ni trosomot"ptmline 
N·Ni trosopiperidine 
N-Ni trosopyrrolidine 
2-Nitropropane 
Parathion 
Phenacetin 
1, 4- Phehylene diamine 

(p- Phenylenediamine) 
N-Phenylthiourea 

:;2-Picoline (alpha-Picoline] 
Prapythioraci 1 

(6-Propyl- 2 -thiouraci 11 
Pyridine 
strychnine 
Thioac:etamide 

Thiohnox 
Thiourea 
Toluene-2 1 4 -diamine 

12, 4-Diardnotoluen""l 
'toluene-4:, li-diamine 

(2, G TDiaminotoluenel 
o-Toluidihe 
p -Toluidine 
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CAS No. 

119-93-7 
122-09-8 

119-90-4 
99-55-0 

534-52-1 
51-le-S 
121-H-2 

606·20-2 
88-85-'7 

122-39-4 

Sl-1'9-6 
96-45-'7 

52-85-7 
126-98-'7 
91-80-5 

16152-'7'7- 5 
75D86~5 

2.99·00-0 
70-25-'7 

91-59-8 

98-95-l 

100-02-'7 
99·55-8 
924-16-3 
55-18-5 

86-30-6 

105,5-95-6 
59-89-2 
100-75-4 

930-55-2 
79-45-9 
56-38-2 
62-44-2 
106-50-J 

101-85-5 

109-0G-Iil 

51·52-5 

110-86-1 
57·:24 -9 
62~55-5 

9196-18-4 
62-56-6 
95-80·7 

95-53-4 
105-49-0 

Concentration limit 
(mg/kg at 10, ooo 
81'11/lbl 

Non-detect 
Non-detect 

Non-detect 
Non-detect 

Non-detect 
Non-detect 
Non-d.etet't 
Non-detect 
Non-detect 

Non-detet't 
Non-d&tect 
Non-detect 

Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 

Non-detect 
Non-detect 

Non~detect 

Non-deter:t 

NOnndet.,c::t 
Non-detect 

Non-detect 
Non-detect 
Non-detf'!c::t 
Non-detect 
Non-detect 
Non-detect 

Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Nonndetect 

Non-detect 
Non-detect 
Non-detec:t 

Non-detect 
Non-detect 
Non-detect 

Non-detect 
Non-detect 
Non~detect 

Non-detect 

Non-detect 
Non-dete[::t_ 

Minimum 
.requiu1d 
detection limit 
Cmg/kgl 
1,00 

uoo 
100 
1900 

1!.100 
1900 

1900 
1900 
1900 

1900 
100 
110 

1900 
l7 

1900 
57 
100 

1900 
110 

1900 

1900 

100 

1900 

1900 
1900 

1900 
1900 

1900 
1900 

1900 
1900 

1900 
1900 
]0 

1900 
uoo 
l!IOD 

57 
1900 
100 

1900 
100 
57 
100 

57 
57 

57 

2200 
100 
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Chemical Na• 

1, l, 5-Trlnltrobenaene 
l•yrn-Trinitobenzenel 

"•lQg•n•t•d. OJ"ganic• 1 b 

Allyl chloride 
Aramite 
Ben1.al chloride 

(DiohlorotRethyl benzene} 
een~yl chloride 
Bia .. {2.-chloroethyll ether 

(Dichloroethyl ether] 
aromofor- [Trib:rQIDQmethane) 

8rotb0nit!!thane (Milthy bomide) 
4-Bromophenyl phenyl ether 

(p-Bromo diphenyl etherl 
Carbon tll!trachloride 

Chloxdane 
p-Chloroaniline 

Chlol'obenzene 
Chlorobenzilate 
p-Chloro-m-cresol 
l-Chloroethyl vinyl ether 
Chlorotont~ 

Chlorometh•ne 
(Methyl chloride] 

2 ~chlorophthalene 
(bt!'lt•-Chlorophttaal~tnt!'l) 

:,jt -Chlorophenol 
lo-C:hlorophenol) 

Chloroprene 
(2-Chloro-1,3-butadiene) 

3,4-D [;a,t-
Dichlcrophenoxy•cetic add) 

Diallate 
1, 4:-Dibromo-l-c::hlo!'op:rop.;:ane 
1, :Z -Dichlorobenzene 

(o-Dichlorobenzene) 
1, 3 -Dichlorobenzene 

[m-Dichloz-obenzene) 
1, 4-Dic:hlorobenzene 

[p- Di c::hlorobenzen•) 
l, 3 1 -Dichlorobenr.idine 
Dichlorodi f 1 uoromethane 

(CFC-13) 
1, 2-Dichloroethane 

(l:thylene dichloride) 
1 1 1-Dichloroethylene 

[Vinylir!ene c::hlm::-idel 
Dic;:hloron~ethoxy ethane 

[Bia (2-chloroethoxy) 
methane] 

:z ,4 -Dichlorophenol 
l 1 6-Dichlorophenol 
1, 2-Dichloropropane 

(Propylene cUchloridel 
ciB-1, J-Piclllorop<opylono 

tran•·1, l-Dichloropropylene 
1, 3-Dichloro- 2 -propanol 
l.ndo•ultan I 
Kndo•ul!an II 
Bndrin 
Endrin aldehyde 
Endr-in Ketone 
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CAS No. 

99-35-4 

107-05-1 
1ot-S1-e 
98~87~] 

100-U-77 
111-44-4 

75-25-2 
14-83-9 
101•55r] 

S6-l3-5 
57-74-9 

106-47-8 
108-90-7 
510-15-G 

S9-50-? 
110-75-8 
67-66-3 
14-87-3 

94-75-7 

2303-16-4 

!Hi-12-8 
95-S0-1 

107-05-:l 

'75-35-4 

111-91-1 

120-83-2 
87-65-0 
7111-87-S 

10061-01-5 
10061-02-G 
96-23-1 
959-98-8 
33213-65-9 
72<l0-B 
7421-93-4 
5l49t-70-5 

Concentration limit 
(1119/kg at 10 1 ooo 
1!111/1bl 

Non-detect 

Non-detect 
NOn-detect 
Non-detf'!Ct 

Non-detect 
Non·d~tect 

Non·detect 
Non-detect 
Non-detect 

Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detect 
Non-detec::t 
Non-detect 
Non-det.t:ct 
Non-detect 

Non-detect 

Non-detect 

Non-detect 

Non-detect 
Non-detect 
Non-detect 

Non-detect 

Non-detect 

Non-detect 
Non-detect 

Non-detect 

Non-dEtect 

Non-detect 

Non-detect 
Non- detect 
Non-detect 

Non-detect 
Non-deteC"t 

Non-detect 
Non~det.ect 

Non-(tetect 
Non-detect 
Non-det.ect 
Non-d~tec::t 

f4inimum 
required 
detection limit 
!mg/kgl 
2000 

37 
1900 
100 

100 
1900 

17 
]7 

1900 

37 

H 
1900 

J7 

1900 
1900 
37 

37 
]7 

1900 

1900 

37 

7. 0 

1900 
J7 

1900 

1900 

1900 

1900 
J7 

J7 

J7 

1900 

1900 
1900 
37 

37 
J7 

30 

4 .. 
• • 

1 • 
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Chemical Name CAS No. Concentration limit Minimum 
(mg/kg At 10,000 required 
8TU/lbl detection limit 

(mg/kgl 
Epichlorohydrin 106·89-8 Non~detect 30 

(1-Chloro-2,3-epoxy propane) 
Ethylidene dichloride 75-34-3 Non-detect 37 

[1, 1-Dic::hloroethan~) 
i- Fluoroacetamide 640-19-7 Non-detect 100 

Heptachlor 76-44-8 Non-detect 1.4 
Heptachlor expoxide 1024-57-3 Non-detect 2 .• 
Htexachlorobenzene 118-14-1 Non-d~t~ct 1900 
Hex•chloro- 1, 3, butadiene 87-68~3 Non-detect 1900 

[Hexachlorobutadiene) 
Hexachlorocyclopent~cUene 1.1-47-4 Non-detect 1900 

Hexachloroetl'1•n" 57-12-1 Non-detect 1900 

Jlexachlorophtme 70-JD-4 Non-detect 1000 

Hexachloropropene 1888-11-1 Non-detect 1900 
(Hexachloropropyl ene J 

teodrin 465-73~, Noii-deteet 1900 

Kepon~ [Chlor-decone) U3~50-0 Non·detect 3600 
Lindane [garntr'la- 58-89-9 Non-detect 1.4 

Hexachlorocyclohext~ne] 

lga!l'lma-SHC) 
Methylene chlor-ide 75~09-2 Non··detect 37 

[Oichloromethanel 
4, 4 1 -methylene-bia 101-H-4 Non-det~ct 100 

( 2- chlo.tomnilinl'!) 
Methyl iodide (Iodomethanel 74-88-4 Non-detect 37 
Pentachlorobenz;ene 608-93-S Non-det~ct 1!100 

Pentachloroethane 'Hi-01-7 Non·dl'ltl'lct )7 

Pen tachloroni t robenzene [PCNB] 82-68-8 Nan-detect 1900 

(Quintobenzenel (:Zuintozf"nf") 
t>entachlorophenol 87-86-S Non-dl'ltf"ct 1900 

Pronamide 2l9S0-58-S Non-detect 1900 
Silvex (W, 4., Sr 9.3>'72-1 Non·detect 7. 0 

Tr- ichlorophenoxyprop ion 1 c 
aC'id) 

2., J, 1, 9-Tetrachlof"OC:Hbf"OZO·p- 174fi-Ol-li Non-detect JO 

dioxin (2, J, 7, 8-TCDO) 
1, 2 1 4, 5-Te:trachlorobenz:ene 95·94-3 Non-detect 1900 

1, 1, 2, 2-Tetrl!lchloroetha.ne 79-H-S Non-detect 37 
Tetuchlor-oethylt:ne 12?-18 -4 Non-detect 37 

(PerchloroethyleneJ 
2 I 3 1 1 1 6-Tett"ac:hlor-ophenol 58-90~2 Nonrdetect 1900 

1 1 2, 4 ~Trichlorobenzene 120-82-1 Non .. detect 1900 
1, 1, 1-Tf".tc:-hloroethane 71-55-& Non-dete~t 37 

(Methyl chloroforml 
1, 1, 2-TrichloJ"oethane 79-00-S Non-det~ct 37 

{Vinyl trichloride) 
Tr-ichloroethylene 79-01-6 Non-detect 37 
Trichlorofluorometha.ne 15-69-1 Non- detect )7 

(Tr i c:-hlor-monof 1 uoroml'lt hllne 1 
2 I 4, S-Trichlorophenol 95-95-4 Non~ detect 1900 

2 1 4, fi ·'trichlorophenol 88-06· 2 Non~detect 1900 
1 1 2 1 J-Trichloropropane 96-18-4 Non-detect 37 
vinyl Chloride 15·01-4 Non-detect )7 

AAbsence of PCB a c;:~n a lao b~ a~monstratf"d by uelng .!1ppropda.te sc:-reenlng ~qthoda' ~.g. I 

iml'l'lunoassay kit for PCB in oils (M~thod 4020) or colodml!!tric llnaly&h for PCBI'I in oil (Method 
9019)' 

1'Soml'! minimum required detection limits are above the total halogen limit of 540 ppm. The 
detection limitl'l t"efh:ct what waH ac::hieved during EPA te!ft1ng ~nd $0.!1lyais a.nd o~~ho iJO.!Ilyticd 
complexity aasoch.ted with measuring all halog~n compounda in App~ndix VIII at low levela. II!PA 
recognizes that in practice the presence of these compounds will bP.: functionally limited by 
the moler:-ubr weic;Jht and th~ total h.;~logen limit of 540 ppm. 
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(4) Waste that meets the comparable or syngas fuel 
specifications provided by (1) or (3) of this rule 
(constituent levels are achieved by_ the comparable fuel when 
generated, or as a result of treatment or blending, as 
provided in (7) or (8) of this rule) is excluded from the 
definition of waste provided that the following requirements 
are met: 

(a) For purposes of this section, the person claiming 
and qualifying for the exclusion is called the 
comparable/syngas fuel generator and the person burning the 
comparable/syngas fuel is called the comparable/syngas burner. 
The person who generates the comparable fuel or syngas fuel 
must claim and certify to the exclusion. 

(i) The comparable/syngas generator shall submit a 
one-time notice to the department certifying compliance with 
the conditions of the exclusion and providing documentation as 
required by (4) (a) (iii); 

(ii) If the generator is a company that generates 
comparable/syngas fuel at more than one facility, the 
generator shall specify at which sites the comparable/syngas 
fuel will be generated; 

(iii) A comparable/syngas fuel generator's notification 
to the department must contain the following items: 

(A) the name, address, and RCRA identification number of 
the person/facility claiming the exclusion; 

(B) the applicable EPA hazardous waste codes for the 
hazardous waste; 

(C) the name and address of the units, meeting the 
requirements of ( 6) of this rule, that will burn the 
comparable/syngas fuel; and 

(D) the following statement, signed and submitted by the 
person claiming the exclusion or his authorized 
representative: 

"Under penalty of criminal and civil prosecution for 
making or submitting false statements, representations, or 
omissions, I certify that the requirements of ARM 17.54. 353 
have been met for all waste identified in this notification. 
Copies of the records and information required at [RULE I) are 
available at the comparable/syngas fuel generator's facility. 
Based on my inquiry of the individuals immediately responsible 
for obtaining the information, the information is, to the best 
of my knowledge and belief, true, accurate, and complete. I 
am aware that there are significant penalties for submitting 
false information, including the possibility of fine and 
imprisonment for knowing violations." 

(5) Prior to burning an excluded comparable/syngas fuel, 
the burner shall publish in a major newspaper of general 
circulation local to the site where the fuel will be burned, a 
notice entitled "Notification of Burning a Comparable/Syngas 
Fuel Excluded Under the Resource Conservation and Recovery 
Act" containing the following information: 

(a) name, address, and RCRA identification number of the 
generating facility; 
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(b) name and address of the unit(s) that will burn the 
comparable/syngas fuel; 

(c) a brief, general description of the manufacturing, 
treatment, or other process generating the comparable/syngas 
fuel; 

(d) an estimate of the average and maximum monthly and 
annual quantity of the waste claimed to be excluded; and 

(e) the name and mailing address of the department and 
notice that the claim was submitted to the department. 

(6) The comparable/syngas fuel exclusion for fuels 
meeting the requirements of either (1) or (7) of this rule, 
and meeting the requirements of (4) (a) (i) applies only if the 
fuel is burned in the following units that are also subject to 
federal/state/local air emission requirements, including all 
applicable Clean Air Act MACT requirements: 

(a) industrial furnaces as defined in ARM 17.54.201(66); 
(b) boilers, as defined in ARM 17.54.201(10), that are 

further defined as follows: 
(i) industrial boilers located on the site of a facility 

engaged in a manufacturing process where substances are 
transformed into new products, including the component parts 
of products, by mechanical or chemical processes; 

(ii) utility boilers used to produce electric power, 
steam, heated or cooled air, or other gases or fluids for 
sale; or 

(iii) hazardous waste incinerators subject to regulation 
under subpart 0 of 40 CFR parts 264 or 265 (incorporated by 
reference in ARM 17.54.702 and 17.54,609, respectively). 

(7) A hazardous waste blended to meet the viscosity 
specification must: 

(a) meet the constituent and heating value 
specifications of (3) (a) and (4) of this rule as generated and 
prior to any blending, manipulation, or processing; 

(b) be blended at a facility that is subject to the 
applicable requirements of 40 CFR parts 264 and 265 
(incorporated by reference in ARM 17.54,702 and 17.54.609, 
respectively), or ARM 17.54.421; and 

(c) not violate the dilution prohibition of (4) and (11) 
of this rule. 

(8) A hazardous waste may be treated to meet the 
exclusion specifications of (3) and (4) of this rule provided 
the treatment: 

(a) destroys or removes the constituent listed in the 
specification or raises the heating value by removing or 
destroying hazardous constituents or materials; 

(b) is performed at a facility that is subject to the 
applicable requirements of 40 CFR parts 264 and 265, or ARM 
17.54.421; and 

(c) does not violate the dilution prohibition of (4) and 
(11) of this rule. 

(9) Residuals resulting from the treatment of a 
hazardous waste listed in ARM 17.54.330, to generate a 
comparable fuel, remain a hazardous waste. 
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(10) A syngas fuel can be generated from the processing 
of hazardous wastes to meet the exclusion specifications of 
(3) of this rule provided the processing: 

(a) destroys or removes the constituent listed in the 
specification or raises the heating value by removing or 
destroying constituents or materials; 

(b) is performed at a facility that is subject to the 
applicable requirements of 40 CFR parts 264 and 265, or ARM 
17.54.421, or is an exempt recycling unit pursuant to ARM 
17.54.309(3); and 

(c) does not violate the dilution prohibition of (4) and 
(12) of this rule. 

( 11) Residuals resulting from the treatment of a 
hazardous waste listed in ARM 17.54.330, to generate a syngas 
fuel, remain a hazardous waste. 

(12) No generator, transporter, handler, or owner or 
operator of a treatment, storage, or disposal facility may in 
any way dilute a hazardous waste to meet the exclusion 
specifications of (1), (2) or (3) of this rule. 

(13) The generator of a comparable/syngas fuel shall 
develop and follow a written waste analysis plan, which 
describes the procedures for sampling and analysis of the 
hazardous waste to be excluded. The waste analysis plan must 
be developed in accordance with the applicable sections of the 
"Test Methods for Evaluating Solid Waste, Physical/Chemical 
Methods" (SW-846) (incorporated by reference in ARM 
17. 54. 3 51) . The plan must be followed and retained at the 
facility excluding the waste. 

(a) At a minimum, the plan must specify: 
(i) the parameters for which each hazardous waste will 

be analyzed and the rationale for the selection of those 
parameters; 

(ii) the test methods which will be used to test for 
those parameters; 

(iii) the sampling method which will be used to obtain a 
representative sample of the waste to be analyzed; 

(iv) the frequency with which the initial analysis of 
the waste will be reviewed OJ;' repeated to ensure that the 
analysis is accurate and up to date; and · 

(v) if process knowledge is used in the waste 
determination, any information prepared by the generator in 
making such determination. 

(b) The waste analysis plan must also contain records of 
the following: 

(i) the dates and times waste samples were obtained, 
and the dates the samples were analyzed; 

(ii) the names and qualifications of the person(s) who 
obtained the samples; 

(iii) a description of the temporal and spatial locations 
of the samples; 

(iv) the name and address of the laboratory facility at 
which analyses of the samples were performed; 

(v) a description of the analytical methods used, 
including any clean-up and sample preparation methods; 
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(vi) all quantitation limits achieved and all other 
quality control results for the analysis (including method 
blanks, duplicate analyses, matrix spikes, etc.), laboratory 
quality assurance data, and description of any deviations from 
analytical methods written in the plan or from any other 
activity written in the plan which occurred; 

(vii) all laboratory results demonstrating that the 
exclusion specifications have been met for the waste; and 

(viii) all laboratory documentation that supports the 
analytical results, unless a contract between the claimant and 
the laboratory provides for the documentation to be maintained 
by the laboratory for the period specified in (15) of this 
rule and also provides for the availability of the 
documentation to the claimant upon request. 

(c) Syngas fuel generators shall submit for approval, 
prior to performing sampling, analysis, or any management of a 
syngas fuel as an excluded waste, a waste analysis plan 
containing the elements of (13) (a) (i) to the department. 
Waste analysis plans must be in writing and received by the 
facility prior to sampling and analysis to demonstrate the 
exclusion of a syngas. The approval of the waste analysis 
plan may contain such provisions and conditions as the 
department deems appropriate. 

(14) For each waste for which an exclusion is claimed, 
the generator of the hazardous waste shall test for all the 
constituents in 40 CFR part 261, Appendix VIII (incorporated 
by reference in ARM 17. 54.352 ( 1) (b) ) , except those that the 
generator determines, based on testing or knowledge, should 
not be present in the waste. The generator is required to 
document the basis of each determination that a constituent 
should not be present. 

(a) The generator may not determine that any of the 
following categories of constituents should not be present: 

(i) a constituent that triggered the toxicity 
characteristic for the waste constituents that were the basis 
of the listing of the waste stream, or constituents for which 
there is a treatment standard for the waste code in 40 CFR 
268.40 (incorporated by reference in ARM 17.54.150(1)); 

(ii) a constituent detected in a previous analysis of 
the waste; 

(iii) constituents introduced into the process that 
generate the waste; or 

(iv) constituents that are byproducts or side reactions 
to the process that generate the waste. 

(b) Any claim under this section must be valid and 
accurate for all hazardous constituents; a determination not 
to test for a hazardous constituent will not shield a 
generator from liability should that constituent later be 
found in the waste above the exclusion specifications. For 
each waste for which the exclusion is claimed where the 
generator of the comparable/syngas fuel is not the original 
generator of the hazardous waste, the generator of the 
comparable/syngas fuel may not use process knowledge pursuant 
to (14), above, and shall test to determine that all of the 
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constituent specifications of (2) and (3) of this rule have 
been met. 

(c) The comparable/syngas fuel generator may use any 
reliable analytical method to demonstrate that no constituent 
of concern is present at concentrations above the 
specification levels. It is the responsibility of the 
generator to ensure that the sampling and analysis are 
unbiased, precise, and representative of the waste. For the 
waste to be eligible for exclusion, a generator shall 
demonstrate that: 

(i) each constituent of concern is not present in the 
waste above the specification level at the 95% upper 
confidence limit around the mean; and 

(ii) the analysis could have detected the presence of 
the constituent at or below the specification level at the 95% 
upper confidence limit around the mean. 

(d) Nothing in this rule preempts, overrides or 
otherwise negates the provisions in ARM 17.54.402, which 
require any person who generates a waste to determine if that 
waste is a hazardous waste. 

(e) In an enforcement action, the burden of proving 
conformance with the exclusion specification shall be on the 
generator claiming the exclusion. 

(f) The generator shall conduct sampling and analysis in 
accordance with their waste analysis plan developed under (12) 
of this rule. 

(g) Syngas fuel and comparable fuel that has not been 
blended in order to meet the kinematic viscosity 
specifications must be analyzed as generated . 

. (h) If a comparable fuel is blended in order to meet the 
kinematic viscosity specifications, the generator shall: 

(i) analyze the fuel as generated to ensure that it 
meets the constituent and heating value specifications; and 

( ii) after blending, analyze the fuel again to ensure 
that the blended fuel continues to meet all comparable/syngas 
fuel specifications. 

(i) Excluded comparable/syngas fuel must be re-tested, 
at a minimum, annually, and must be re-tested after a process 
change that could change the chemical or physical properties 
of the waste. 

(15) Any persons handling a comparable/syngas fuel are 
subject to the speculative accumulation test under ARM 
17.54.302(3) (d). 

(16) The generator shall maintain records of the 
following information on-site: 

(a) all information required to be submitted to the 
implementing authority as part of the notification of the 
claim, including: 

(i) the owner/operator's name, address, and RCRA 
facility identification number of the person claiming the 
exclusion; 

(ii) the applicable EPA hazardous waste codes for each 
hazardous waste excluded as a fuel; and 
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(iii) the certification signed by the person claiming 
the exclusion or his authorized representative. 

(b) a brief description of the process that generated 
the hazardous waste and the process that generated the 
excluded fuel, if not the same; 

(c) an estimate of the average and maximum monthly and 
annual quantities of each waste claimed to be excluded; 

(d) documentation for any claim that a constituent is 
not present in the hazardous waste as required under (14), 
above; 

(e) the results of all analyses and all detection limits 
achieved as required under (14), above; 

(f) if the excluded waste was generated through 
treatment or blending, documentation as required under (7) or 
(8) of this rule; 

(g) if the waste is to be shipped off-site, a 
certification from the burner as required under (18) of this 
rule; 

(h) a waste analysis plan and the results of the 
sampling and analysis that includes the following: 

(i) the dates and times waste samples were obtained, and 
the dates the samples were analyzed; 

(iil the names and qualifications of the person(s) who 
obtained the samples; 

(iii) a description of the temporal and spatial locations 
of the samples; 

(iv) the name and address of the laboratory facility at 
which analyses of the samples were performed; 

(v) a description of the analytical methods used, 
including any clean-up and sample preparation methods; 

(vi) all quantitation limits achieved and all other 
quality control results for the analysis (including method 
blanks, duplicate analyses, matrix spikes, etc.), laboratory 
quality assurance data, and description of any deviations from 
analytical methods written in the plan or from any other 
activity written in the plan which occurred; 

(vii) all laboratory analytical results demonstrating 
that the exclusion specifications have been met for the waste; 
and 

(viii) all laboratory documentation that supports the 
analytical results, unless a contract between the claimant and 
the laboratory provides for the documentation to be maintained 
by the laboratory for the period specified in (17) below and 
also provides for the availability of the documentation to the 
claimant upon request; and 

(i) if the generator ships comparable/syngas fuel 
off-site for burning, the generator shall retain for each 
shipment the following information on-site: 

(i) the name and address of the facility receiving the 
comparableisyngas fuel for burning; 

(ii) the quantity of comparable/syngas fuel shipped and 
delivered; 

(iii) the date of shipment or delivery; 
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(iv) a cross-reference to the record of comparable/syngas 
fuel analysis or other information used to make the 
determination that the comparable/syngas fuel meets the 
specifications as required under (14) of ~his rule; and 

(v) a one-time certification by the burner as required 
under (18) of this rule. 

(17) Records must be maintained for a period of 3 years. 
A generator shall maintain a current waste analysis plan 
during that 3-year period. 

(18) Prior to submitting a notification to the 
department, a comparable/syngas fuel generator who intends to 
ship its fuel off-site for burning shall obtain a one-time 
written, signed statement from the burner: 

(a) certifying that the comparable/syngas fuel will only 
be burned in an industrial furnace or boiler, utility boiler, 
or hazardous waste incinerator, as required under (6) of this 
rule; 

(b) identifying the name and address of the units that 
will burn the comparable/syngas fuel; and 

(c) certifying that the state in which the burner is 
located is authorized to exclude wastes as comparable/syngas 
fuel under the provisions of this rule. 

(19) Wastes that are listed because of presence of 
dioxins or furans, as set out in 40 CFR part 261, Appendix 
VIII (incorporated by reference in ARM 17.54.352(1)(b)), are 
not eligible for this exclusion, and any fuel produced from or 
otherwise containing these wastes remains a hazardous waste 
subject to full RCRA hazardous waste management requirements. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

RULE II REMEDIAL ACTION PLANS ( 1) A "remedial act ion 
plan" (RAP) is a special form of RCRA permit that the 
owner/operator may obtain instead of a permit issued under ARM 
Title 17, chapter 54, subchapter 1 to authorize the treatment, 
storage, or disposal of hazardous remediation waste (as 
defined in ARM 17.54.201(112)) at a remediation waste 
management site. A RAP may only be issued for the area of 
contamination where the remediation wastes to be managed under 
the RAP originated, or areas in close proximity to the 
contaminated area, except as allowed in limited circumstances 
under [RULE VII) . 

(a) The requirements in ARM Title 17, chapter 54, 
subchapter 1 do not apply to RAPs unless the requirements for 
traditional RCRA permits are specifically required under [RULE 
ti through RULE VII). The definitions in ARM 17.54.201 apply 
to RAPs. 

(b) Notwithstanding any other provision of ARM Title 17, 
chapter 54, subchapters 1 or 9, any document that meets the 
requirements in this section constitutes a RCRA permit under 
42 usc 6925(c). 

(c) A RAP may be: 
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(i) a stand-alone document that includes only the 
information and conditions required by [RULES II through VII) ; 
or 

(ii) part (or parts) of another document that includes 
information and/or conditions for other activities at the 
remediation waste management site, in addition to the 
information and conditions required by [RULES II through VII) . 

(d) If the owner/operator is treating, storing, or 
disposing of hazardous remediation wastes as part of a cleanup 
compelled by federal or state cleanup authorities, the RAP 
does not affect the owner/operator's obligations under those 
authorities in any way. 

(e) If the owner/operator receives a RAP at a facility 
operating under interim status, the RAP does not terminate the 
owner/operator's interim status. 

(2) A RAP is needed whenever 
stores, or disposes of hazardous 
manner that requires a RCRA permit 
owner/operator must either obtain: 

the owner/operator treats, 
remediation wastes in a 

under ARM 17.54 .105. The 

(a) a RCRA permit according to ARM Title 17, chapter 54, 
subchapter 1; or 

(b) a RAP according to [RULES II through VII) . 
(3) Treatment units that use combustion of hazardous 

remediation wastes at a remediation waste management site are 
not eligible for RAPs under [RULES II through VII) . 

(4) The owner/operator may obtain a RAP for managing 
hazardous remediation waste at an already permitted RCRA 
facility. The RAPs must be approved as a modification to the 
existing permit according to the requirements of ARM 17.54.126 
or 17.54.128 instead of the requirements in [RULES II through 
VII). When the owner/operator submits an application for such 
a modification, however, the information requirements in ARM 
17.54.128(2) (a) and (b) do not apply; instead, the 
owner/operator must submit the information required under 
[RULE III (4)]. When the permit is modified the RAP becomes 
part of the RCRA permit. Therefore, when the permit 
(including the RAP portion) is modified, revoked and reissued, 
terminated or when it expires, the permit will be modified 
according to the applicable requirements in ARM 17. 54 .125, 
17.54 .126, and 17.54 .128; revoked and reissued according to 
the applicable requirements in ARM 17.54. 126 and 17.54 .127; 
terminated according to the applicable requirements in ARM 
17.54.127; and expire according to the applicable requirements 
in ARM 17.54.113. 

(5) The provisions of ARM 17.54.120 apply to RAPs. 

AUTH: 
IMP: 

75-10-405, MCA 
75-10-405, MCA 

RULE III APPLYING FOR A RAP (1) To apply for a RAP, 
the owner/operator shall complete an application, sign it, and 
submit it to the department according to the requirements in 
[RULES II through VII]. 
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(2) When a facility or remediation waste management site 
is owned by one person, but operated by another person, it is 
the operator's duty to obtain a RAP, except that the owner 
must also sign the RAP application. 

(3) Both the owner and the operator shall sign the RAP 
application and any required reports according to ARM 
17.54.110. In the application, both the owner and the 
operator shall also make the certification required under ARM 
17.54.110(4). However, the owner may choose the alternative 
certification. under ARM 17.54.110(5) if the operator certifies 
under ARM 17.54.110(4). 

(4) The owner/operator shall include the following 
information in the application for a RAP: 

(a) the name, address, and EPA identification number of 
the remediation waste management site; 

(b) the name, address, and telephone number of the owner 
and operator; 

(c) the latitude and longitude of the site; 
(dl the United States geological survey (USGS) or county 

map showing the location of the remediation waste management 
site; 

(e) a scaled drawing of the remediation waste management 
site showing: 

(i) the remediation waste management site boundaries; 
(ii) any significant physical structures; and 
(iii) the boundary of all areas on-site where remediation 

waste is to be treated, stored or disposed; 
(f) a specification of the hazardous remediation waste 

to be treated, stored or disposed of at the facility or 
remediation waste management site. This must include 
information on: 

(il constituent concentrations and other properties of 
the hazardous remediation wastes that may affect how such 
materials should be treated and/or otherwise managed; 

(ii) an estimate of the quantity of these wastes; and 
(iii) a description of the processes the owner /operator 

will use to treat, store, or dispose of this waste including 
technologies, handling systems, design and operating 
parameters the owner/operator will use to treat hazardous 
remediation wastes before disposing of them according to the 
land disposal restrictions standards of 40 CFR part 268 
(incorporated by reference in ARM 17.54.150), as applicable; 

(g) enough information to demonstrate that operations 
that follow the provisions in the RAP application will ensure 
compliance with standards referenced in ARM 17.54.112; and 

(h) any other information the department decides is 
necessary for demonstrating compliance with [RULES II through 
VII] or for determining any additional RAP conditions that are 
necessary to protect human health and the environment. 

(5) ARM 17.54.1008 allows the owner/operator to claim as 
confidential any or all of the information submitted to the 
department under [RULES II through VII]. The owner/operator 
shall assert any such claim at the time that the 
owner/operator submits the RAP application or other 
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submissions by stamping the words "confidential business 
information" on each page containing such information. If the 
owner/operator does assert a claim at the time of submission 
of the information, the department shall apply the procedures 
in subchapter 10. If the owner/operator does not assert a 
claim at the time he submits the information, the department 
may make the information available to the public without 
further notice. The department shall deny any requests for 
confidentiality of the owner/operator's name and/or address. 

(6) The owner/operator shall submit the application for 
a RAP to the department for approval. 

(7) If the owner/operator submits the application 
RAP as a part of another document, the owner /operator 
clearly identify the components of that document 
constitute the RAP application. 

AUTH: 75~10~405, MCA 
IMP: 75~10-405, MCA 

for a 
shall 
that 

RULE IV GETTING A RAP APPROVED ( 1) If the department 
finds that the RAP application includes all of the information 
required by [RULE III(4)] and that the proposed remediation 
waste management activities meet the regulatory standards, the 
department shall make a tentative decision to approve the RAP 
application. The department shall then prepare a draft RAP 
and provide an opportunity for public comment before making a 
final decision on the RAP application, according to [RULES II 
through VII] . 

(2) If the department finds that the RAP application 
does not include all of the information required by [RULE 
III(4)] or that the proposed remediation waste management 
activities do not meet the regulatory standards, the 
department may request additional information from the 
owner/operator or ask that the deficiencies in the application 
be corrected. If the owner/operator fails or refuses to 
provide any additional information the department requests, or 
to correct any deficiencies in the RAP application, the 
department may make a tentative decision to deny the RAP 
application. After making this tentative decision, the 
department will prepare a notice of intent to deny the RAP 
application ("notice of intent to deny") and provide an 
opportunity for public comment before making a final decision 
on the RAP application, according to the requirements in 
[RULES II through VII] . The department may deny the RAP 
application either in its entirety or in part. 

(3) If the department prepares a draft RAP, it must 
include: 

(a) information required under [RULE III (4) (a) through 
(f) J; 

(b) terms and conditions: 
( i) necessary to ensure that the operating requirements 

specified in the RAP comply with applicable requirements of 
ARM 17.54.112. In satisfying this provision, the department 
may incorporate, expressly or by reference, standards 
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referenced in ARM 17.54.112 into the RAP or establish 
site-specific conditions as required or allowed by those 
standards; 

(ii) found in ARM 17.54.111; 
(iii) for modifying, revoking and reissuing, and 

terminating the RAP, as provided in (RULE 1V(l)]; and 
(iv) any additional terms or conditions that the 

department determines are necessary to protect human health 
and the environment, including any terms and conditions 
necessary to respond to spills and leaks during use of any 
units permitted under the RAP; and 

(c) if the draft RAP is part of another document, as 
described in [RULE 11(1) (d) (ii)], the department must clearly 
identify the components of that document that constitute the 
draft RAP. 

(4) Once the department has prepared the draft RAP or 
notice of intent to deny, the department shall then: 

(a) prepare a "statement of basis" that briefly 
describes the derivation of the conditions of the draft RAP 
and the reasons for them, or the rationale for the notice of 
intent to deny; 

(b) compile an administrative record, including: 
(i) the RAP application, and any supp?rting data 

furnished by the applicant; 
(ii) the draft RAP or notice of intent to deny; 
(iii) the statement of basis and all documents cited 

therein; and 
(iv) any other documents that support the decision to 

approve or deny the RAP; and 
(c) make information contained in the administrative 

record available for review by the public upon request. 
(5) When the department makes a tentative decision on a 

draft RAP or notice of intent to deny, the department shall: 
(a) send notice to the owner/operator of the 

department's intention to approve or deny the RAP application, 
and send the owner/operator a copy of the statement of basis; 

(b) publish a notice of the department's intention to 
approve or deny the RAP application in a major local newspaper 
of general circulation; 

(c) broadcast the department 'a intention to approve or 
deny the RAP application over a local radio station; and 

(d) send a notice of the department's intention to 
approve or deny the RAP application to each unit of local 
government having jurisdiction over the area in which the site 
is located, and to each state agency having any authority 
under state law with respect to any construction or operations 
at the site. 

(6) The notice required by (5), above, must provide an 
opportunity for the public to submit written comments on the 
draft RAP or notice of intent to deny within at least· 45 days. 

(7) The notice required by (5), above, must include: 
(a) the name and address of the office processing the 

RAP application; 
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(b) the name and address of the RAP applicant, and if 
different, the remediation waste management site or activity 
the RAP will regulate; 

(c) a brief description of the activity the RAP will 
regulate; 

(d) the name, address and telephone number of a person 
from whom interested persons may obtain further information, 
including copies of the draft RAP or notice of intent to deny, 
statement of basis, and the RAP application; 

(e) a brief description of the comment procedures in 
this section, and any other procedures by which the public may 
participate in the RAP decision; 

(f) if a hearing is scheduled, the date, time, location 
and purpose of the hearing; 

(g) if a hearing is not scheduled, a statement of 
procedures to request a hearing; 

(h) the location of the administrative record, and times 
when it will be open for public inspection; and 

(i) any additional information required by the Montana 
Administrative Procedure Act or which the department considers 
necessary or proper. 

(B) If, within the comment period, the department 
receives written notice of opposition to the department's 
intention to approve or deny the RAP application and a request 
for a hearing, the department shall hold an informal public 
hearing to discuss issues relating to the approval or denial 
of the RAP application. The department may also determine on 
the department's own initiative that an informal hearing is 
appropriate. The hearing must include an opportunity for any 
person to present written or oral comments. Whenever 
possible, the department shall schedule this hearing at a 
location convenient to the nearest population center to the 
remediation waste management site and give notice according to 
the requirements in (5) (a) of this rule. This notice must, at 
a minimum, include the information required by (7) of this 
rule and: 

(a) reference to the date of any previous public notices 
relating to the RAP application; 

(b) the date, time and place of the hearing; and 
(c) a brief description of the nature and purpose of the 

hearing, including the applicable rules and procedures. 
(9) The department will make a final decision on a RAP 

application as follows: 
(a) The department shall consider and respond to any 

significant comments raised during the public comment period, 
or during any hearing on the draft RAP or notice of intent to 
deny, and revise the draft RAP based on those comments, as 
appropriate. 

(b) If the department determines that the RAP includes 
the information and terms and conditions required in [RULE 
IV(2)), then the department shall issue a final decision 
approving the RAP and, in writing, notify the owner/operator 
and all commentors on the draft RAP that the RAP application 
has been approved. 
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(c) If the department determines that the RAP does not 
include the information required in [RULE IV(2) ], then the 
department shall issue a final decision denying the RAP and, 
in writing, notify the owner/operator and all commentors on 
the draft RAP that the RAP application has been denied. 

(d) If the department's final decision is that the 
tentative decision to deny the RAP application was incorrect, 
the department shall withdraw the notice of intent to deny and 
proceed to prepare a draft RAP, according to the requirements 
in [RULES II through VII) . 

(e) When the department issues the final RAP decision, 
the department must refer to the procedures for appealing the 
decision under [RULE IV(6)). 

(f) Before issuing the final RAP decision, the 
department shall compile an administrative record. Material 
readily available at the department or published materials 
which are generally available and which are included in the 
administrative record need not be physically included with the 
rest of the record as long as it is specifically referred to 
in the statement of basis or the response to comments. The 
administrative record for the final RAP must include 
information in the administrative record for the draft RAP 
(see [RULE IV(3) (b)]), and: 

(i) all comments received during the public comment 
period; 

(ii) tapes or transcripts of any hearings; 
(iii) any written materials submitted at these hearings; 
(iv) the responses to comments; 
(v) any new material placed in the record since the 

draft RAP was issued; 
(vi) any other documents supporting the RAP; and 
(vii) a copy of the final RAP. 
(g) The department shall make information contained in 

the administrative record available for review by the public 
upon request. 

(10) The decision to approve or deny a RAP application 
may be administratively appealed: 

(a) by any commentor on the draft RAP or notice of 
intent to deny, or any participant in any public hearing(s) on 
the draft RAP pursuant to ARM 17.54.915. Any person who did 
not file comments, or did not participate in any public 
hearing(s) on the draft RAP, may petition for administrative 
review only to the extent of the changes from the draft to the 
final RAP decision. Appeals of RAPs may be made to the same 
extent as for final permit decisions under ARM 17.54.915. 
Instead of the notice required under ARM 17.54.907, the 
department shall give public notice of any grant of review of 
RAPs by the department through the same means used to provide 
notice under [RULE IV(4)]. The notice must include: 

(i) the briefing schedule for the appeal; 
(ii) a statement that any interested person may file an 

amicus brief; and 
(iii) the information specified in [RULE IV(4) (c) l, as 

appropriate. 
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(b) This appeal is a prerequisite to seeking judicial 
review of these department ·actions. 

(11) The RAP becomes effective 30 days after the 
department notifies the owner/operator and all commentors that 
the RAP is approved unless: 

(a) the department specifies a later effective date in 
the decision; 

(b) the owner/operator or another person has appealed 
the RAP under [RULE IV(6)] ;or 

(c) no commentors requested a change in the draft RAP, 
in which case the RAP becomes effective immediately when it is 
issued. 

(12) The owner/operator shall not begin physical 
construction of new units permitted under the RAP for 
treating, storing or disposing of hazardous remediation waste 
before receiving a final effective RAP. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

RULE V MODIFICATION, REVOCATION AND REISSUANCE, OR 
TERMINATION OF RAPs (1) In the RAP, the department shall 
specify, either directly or by reference, p~ocedures for 
future modifications, revocations and re1ssuance, or 
terminations of the RAP. These procedures must provide 
adequate opportunities for public review and comment on any 
modification, revocation and reissuance, or termination that 
would significantly change the owner/operator's management of 
the remediation waste, or that otherwise merits public review 
and comment. If the RAP has been incorporated into a 
traditional RCRA permit, as allowed under [RULE II (2) (c)], 
then the RAP will be modified according to the applicable 
requirements in ARM 17.54.125, 17.54.126, and 17.54.128; 
revoked and reissued according to the applicable requirements 
in ARM 17.54.126 and 17.54.127; or terminated according to the 
applicable requirements of ARM 17.54.127. 

(2) The department may modify the final RAP upon request 
of the owner/operator or for one or more of the following 
reasons: 

(a) The owner/operator made material and substantial 
alterations or additions to the activity that justify applying 
different conditions; 

(b) The department finds new information that was not 
available at the time of RAP issuance and would have justified 
applying different RAP conditions at the time of issuance; 

(c) The standards or rules on which the RAP was based 
have changed because of new or amended statutes, standards or 
rules, or by judicial decision after the RAP was issued; 

(d) If the RAP includes any schedules of compliance, the 
department may find reasons to modify the compliance schedule 
for unusual circumstances such as strike, flood, or materials 
shortage or other events over which the owner/operator has 
little or no control and for which there is no reasonably 
available remedy; 
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(e) The owner/operator is not in compliance with 
conditions of the RAP; 

(f) The owner/operator failed in the application or 
during the RAP issuance process to disclose fully all relevant 
facts, or misrepresented any relevant facts at the time; 

(g) The department has determined that the activity 
authorized by the RAP endangers human health or the 
environment and can only be remedied by modification; or 

(h) The owner/operator has notified the department (as 
required in the RAP under [RULE VI(3))) of a proposed transfer 
of a RAP. 

(3) Notwithstanding any other provision in this rule, 
when the department reviews a RAP for a land disposal facility 
under [RULE V ( 6)) , the department may modify the permit as 
necessary to assure that the facility continues to comply with 
the currently applicable requirements in [RULES II through 
VII]. 

(4) The department shall not reevaluate the suitability 
of the facility location at the time of RAP modification 
unless new information or standards indicate that a threat to 
human health or the environment exists that was unknown when 
the RAP was issued. 

(5) The department may revoke and reissue the final RAP 
upon request of the owner/operator or if one or more reasons 
for revocation and reissuance exist. 

(a) Reasons for modification or revocation and 
reissuance are the same as the reasons listed for RAP 
modifications in (2) (a) through (h), above, if the department 
determines that revocation and reissuance of the RAP is 
appropriate. 

(b) The department shall not reevaluate the suitability 
of the facility location at the time of RAP revocation and 
reissuance, unless new information or standards indicate that 
a threat to human health or the environment exists that was 
unknown when the RAP was issued. 

( 6) The department may terminate the final RAP on its 
own initiative, or deny the renewal application for the same 
reasons as those listed for RAP modifications in (2) (a) 
through (h) if the department determines that termination of 
the RAP or denial of the RAP renewal application is 
appropriate. 

(7) Any commentor on the modification, revocation and 
reissuance or termination, or any person who participated in 
any hearing (s) on these actions, may appeal the department's 
decision to approve a modification, revocation and reissuance, 
or termination of the RAP, according to [RULE IV ( 6)] . Any 
person who did not file comments or did not participate in any 
public hearing (s) on the modification, revocation and 
reissuance or termination, may only petition for 
administrative review of the changes from the draft to the 
final RAP decision. 

(B) Any commentor on the modification, revocation and 
reissuance or termination, or any person who participated in 
any hearing(s) on these actions, may informally appeal the 
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department's decision to deny a request for modification, 
revocation and reissuance, or termination to the department. 
Any person who did not file comments, or did not participate 
in any public hearing(s) on the modification, revocation and 
reissuance or termination may petition for administrative 
review only of the changes from the draft to the final RAP 
decision. 

(9) The process for informal appeals of RAPs is as 
follows: 

(a) The person appealing the decision shall send a 
letter to the department. The letter must briefly set forth 
the relevant facts. 

(b) The department has 60 days after receiving the 
letter to act on it. 

(c) If the department does not take action on the letter 
within 60 days after receiving it, the appeal shall be 
considered denied. 

(d) This informal appeal is a prerequisite to seeking 
judicial review of these department actions. 

(10) RAPs must be issued for a fixed term, not to exceed 
10 years, although they may be renewed upon approval by the 
department in fixed increments of no more than 10 years. In 
addition, the department shall review any RAP for hazardous 
waste land disposal 5 years after the date of issuance or 
reissuance and the owner/operator or the department shall 
follow the requirements for modifying the RAP as necessary to 
assure that the owner/operator continues to comply with 
currently applicable requirements in 42 usc 6924 and 6925. 

(11) If the owner/operator wishes to renew the expiring 
RAP, the owner/operator shall follow the process for 
application for and issuance of RAPs in [RULES II through 
VII]. 

(12) If the owner/operator has submitted a timely and 
complete application for a RAP renewal, but the department, 
through no fault of the owner/operator, has not issued a new 
RAP with an effective date on or before the expiration date of 
the previous RAP, the previous RAP conditions continue in 
force until the effective date of the new RAP or RAP denial. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

RULE VI OPERATING UNDER THE RAP (1) The owner/operator 
is required to keep records of: 

(a) all data used to complete RAP applications and any 
supplemental information that is submitted for a period of at 
least 3 years from the date the application is signed; and 

(b) any operating and/or other records the department 
requires the owner/operator to maintain as a condition of the 
RAP. 

(2) Time periods in [RULES II through VII] and the RAP 
are computed as follows: 
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(a) .a time period scheduled to begin on the occurrence 
of an act or event begins to elapse on the day after the act 
or event. 

(b) a time period scheduled to elapse before the 
occurrence of an act or event shall not include the day of the 
act or event in the computation of the time period. 

(c) If the final day of any time period falls on a 
weekend or legal holiday, the time period extends to the next 
working day. . 

(d) Whenever a party or interested person has the right 
to or is required to act within a prescribed period after the 
service of notice or other paper by mail, 3 days shall be 
added to the prescribed term. 

(3) If the owner or operator wishes to transfer the RAP 
to a new owner or operator, the transferring owner/operator 
shall follow the requirements specified in the RAP for RAP 
modification to identify the new owner or operator, and 
incorporate any other necessary requirements. These 
modifications do not constitute "significant" modifications 
for purposes of [RULE V ( 1)] . The new owner /operator shall 
submit a revised RAP application no later than 90 days before 
the scheduled change along with a written agreement containing 
a specific date for transfer of RAP responsibility between the 
transferring owner/operator and the new owner/operator. 

(4) When a transfer of ownership or operational control 
occurs, the transferring owner or operator shall comply with 
the applicable requirements in subchapter 8 (financial 
requirements), until the new owner or operator has 
demonstrated that they are complying with the requirements in 
that subchapter. The new owner or operator shall demonstrate 
compliance with subchapter 8 within 6 months of the date of 
the change in ownership or operational control of the facility 
or remediation waste management site. When ' the new 
owner/operator demonstrates compliance with subchapter 8 to 
the department, the department shall notify the transferring 
owner/operator that they no longer need to comply with 
subchapter 8 as of the date of demonstration. 

(5) The state shall report noncompliance with RAPs 
according to the provisions of 40 CFR 270.5. 

AliTH: 
IMP: 

75-10-405, MCA 
75-10-405, MCA 

RULE VII OBTAINING A RAP FOR AN OFF-SITE LOCATION 
(1) The owner/operator may request a RAP for remediation 

waste management activities at a location removed from the 
area where the remediation wastes originated if the 
owner/operator believes such a location would be more 
protective than the contaminated area or areas in close 
proximity. 

(a) If the department determines that an alternative 
location, removed from the area where the remediation waste 
originated, is more protective than managing remediation waste 
at the area of contamination or areas in close proximity, then 
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the department may approve a RAP for this alternative 
location. 

(b) The owner/operator shall request the off-site RAP, 
and the department shall approve or deny the off-site RAP, 
according to the procedures and requirements in [RULES II 
through VII] . 

(c) A RAP for an alternative location must also meet the 
following requirements, which the department shall include in 
the RAP for such locations: 

(i) the RAP for the alternative location must be issued 
to the person responsible for the cleanup from which the 
remediation wastes originated; 

(ii) the RAP is subject to the expanded public 
participation requirements in ARM 17.54. 907 and the Montana 
Administrative Procedure Act; 

(iii) the RAP is subject to the public notice 
requirements in ARM 17.54.907(7); and 

(iv) the site permitted in the RAP may not be located 
within 61 meters or 200 feet of a fault, which has had 
displacement in the Holocene time. The owner/operator shall 
demonstrate compliance with this standard through the 
requirements in 40 CFR 270. 14 (b) ( 11) (incorporated by 
reference in ARM 17.54.131(3)). Sites located in counties 
other than those listed in Appendix VI of 40 CFR part 264 
(incorporated by reference in ARM 17. 54.702 ( 6) ) , are assumed 
to be in compliance with this requirement. 

(d) These alternative locations are remediation waste 
management sites, and retain the following benefits of 
remediation waste management sites: 

(i) exclusion from facility-wide corrective action under 
40 CFR 2 64. 101 (incorporated by reference in ARM 17.54. 702) ; 
and 

(ii) application of ARM 17.54.105(13) in lieu of 40 CFR 
part 264, subparts B, C, and D (incorporated by reference in 
ARM 17. 54 . 702) . 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

RULE VI I I GENERAL INFORMATION ( 1) [RULES VI I I through 
XIII] identify when military munitions become a waste, and, if 
these wastes are also hazardous under [RULES II through VII] 
or subchapter 3, the management standards that apply to these 
wastes. 

(2} Unless otherwise specified in [RULES VIII through 
XIII], all applicable requirements of [RULES VIII through 
XIII] apply to waste military munitions. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

R!JLE IX DEFINITIONS In addition to the definitions in 
ARM 17.54.201, the following definitions apply to (RULES VIII 
through XII I 1 : 
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(1) "Active range" means a military range that is 
currently in service and is being regularly used for range 
activities. 

(2) "Chemical agents and munitions" are defined as in 50 
usc 1521(j) (1). 

(3) "Explosives or munitions emergency response 
specialist" is as defined in ARM 17.54.201(46). 

(4) "Explosives or munitions emergency" is as defined in 
ARM 17.54.201(44). 

(5) "Explosives or munitions emergency response" is as 
defined in ARM 17.54.201(45). 

(6) "Inactive range" means a military range that is not 
currently being used, but that is still under military control 
and considered by the military to be a potential range area, 
and that has not been put to a new use that is incompatible 
with range activities. 

(7) "Military" means the department of defense (DOD), 
the armed services, coast guard, national guard, department of 
energy (DOE), or other parties under contract or acting as an 
agent for the foregoing, who handle military munitions. 

(B) "Military munitions" is as defined in ARM 
17.54.201(84). 

(9) "Military range" means designated land and water 
areas set aside, managed, and used to conduct research on, 
develop, test, and evaluate military munitions and explosives, 
other ordnance, or weapon systems, or to train military 
personnel in their use and handling. Ranges include firing 
lines and positions, maneuver areas, firing lanes, test pads, 
detonation pads, impact areas, and buffer zones with 
restricted access and exclusionary areas. 

(10) "Unexploded ordnance" (UXO) means military munitions 
that have been primed, fused, armed, or otherwise prepared for 
action, and have been fired, dropped, launched, projected, or 
placed in such a manner as to constitute a hazard to 
operations, installation, personnel, or material and remain 
unexploded either by malfunction, design, or any other cause. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

RULE X MILITARY MUNITION WASTE (1) A military munition 
is not a waste when: 

(a) used for its intended purpose, including: 
(il use in training military personnel or explosives 

and munitions emergency response specialists (including 
training in proper destruction of unused propellant or other 
munitions); or 

(ii) use in research, development, testing, and 
evaluation of military munitions, weapons, or weapon systems; 
or 

(iii) recovery, collection, and on-range destruction of 
unexploded ordnance and munitions fragments during range 
clearance activities at active or inactive ranges. However, 
"use for intended purpose" does not include the on-range 
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disposal or burial of unexploded ordnance and contaminants 
when the burial is not a result of product use. 

(b) an unused munition, or component thereof, is being 
repaired, reused, recycled, reclaimed, disassembled, 
reconfigured, or. otherwise subjected to materials recovery 
activities, unless such activities involve use constituting 
dis_posal as defined in ARM 17.54.302(3)(a), or burning for 
.energy recovery as defined in ARM 17.54. 302 (3) (b). 

(2) An unused military munition is a waste when any of 
the following occurs: 

(a) the munition is abandoned by being disposed of, 
burned, detonated (except during intended use as specified in 
(1) (a), incinerated, or treated prior to disposal; 

(b) the munition is removed from storage in a military 
magazine or other storage area for the purpose of being 
disposed of, burned, or incinerated, or treated prior to 
disposal; 

(c) the munition is deteriorated or damaged (e.g., the 
integrity of the munition is compromised by cracks, leaks, or 
other damage) to the point that it cannot be put into 
serviceable condition, and cannot reasonably be recycled or 
used for other purposes; or 

(d) the munition has been declared a waste by an 
authorized military official. 

(3) A used or fired military munition is a waste: 
(a) when transported off-range or from the site of use, 

where the site of use is not a range, for the purposes of 
storage, reclamation, treatment, disposal, or treatment prior 
to disposal; or 

(b) if recovered, collected, and then disposed of by 
burial, or landfilling either on or off a range. 

(4) A used or fired military munition is a "waste" or 
"solid waste" and, therefore, is potentially subject to RCRA 
corrective action authorities under RCRA section 3004 (u) and 
(v) and 75-10-406 (1) and (7), MCA, and RCRA section 3008 (h) 
and 75-10-416, MCA. Used or fired military munitions are also 
subject to imminent and substantial endangerment authorities 
under RCRA section 7003 and 75-10-415, MCA, if the munition 
lands off-range and is not promptly rendered safe and/or 
retrieved. Any imminent and substantial threats associated 
with any remaining material must be addressed. If remedial 
action is infeasible, the operator of the range shall maintain 
a record of the event for as long as any threat remains. The 
record must include the type of munition and its location (to 
the extent the location is known) . 

AUTH: 
IMP: 

75-10-405, MCA 
75-10-405, MCA 

RULE XI STANDARDS APPLICABLE TO THE TRANSPORTATION OF 
WASTE MILITARY MUNITIONS (1) Waste military munitions that 
are being transported and that exhibit a hazardous waste 
characteristic or are listed as hazardous waste under 
subchapter 3, are listed or identified as a hazardous waste 
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(and thus are subject to regulation under [RULES VIII through 
XIII], unless all the following conditions are met: 

(a) the waste military munitions are not chemical agents 
or chemical munitions; 

(b) the waste military munitions are transported in 
accordance with the department of defense shipping controls 
applicable to the transport of military munitions; 

(c) the waste military munitions are transported from a 
military owned or operated installation to a military owned or 
operated treatment, storage, or disposal facility; and 

(d) the transporter of the waste provides oral notice to 
the department within 24 hours from the time the transporter 
becomes aware of any loss or theft of the waste military 
munitions, or any failure to meet a condition of (1), above, 
that may endanger health or the environment. In addition, a 
written submission describing the circumstances shall be 
provided within 5 days from the time the transporter becomes 
aware of any loss or theft of the waste military munitions or 
any failure to meet a condition of (1), above. 

(2) If any waste military munitions shipped under (1), 
above, are not received by the receiving facility within 45 
days of the day the waste was shipped, the owner or operator 
of"the receiving facility shall report this non-receipt to the 
department within 5 days. 

(3) The exemption in (1), above, from regulation as 
hazardous waste shall apply only to the transportation of 
non-chemical waste military munitions. It does not affect the 
regulatory status of waste military munitions as hazardous 
wastes with regard to storage, treatment or disposal. 

(4) The conditional exemption in (1), above, applies 
only so long as all of the conditions in (1) are met. 

(5) If any waste military munition loses its exemption 
under (1), above, an application may be filed with the 
department for reinstatement of the exemption from hazardous 
waste transportation regulation with respect to such munition 
as soon as the munition is returned to compliance with the 
conditions of (1), above. 

(a) If the department finds that reinstatement of the 
exemption is appropriate based on factors such as the 
transporter's provision of a satisfactory explanation of the 
circumstances of the violation, or a demonstration that the 
violations are not likely to recur, the department may 
reinstate the exemption under (1), above. 

(b) If the department does not take action on the 
reinstatement application within 60 days after receipt of the 
application, then reinstatement shall be deemed granted, 
retroactive to the date of the application. However, the 
department may terminate a conditional exemption reinstated by 
default pursuant to this subsection if the department finds 
that reinstatement is inappropriate based on factors such as 
the transporter's failure to provide a satisfactory 
explanation of the circumstances of the violation, or failure 
to demonstrate that the violations are not likely to recur. 
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(c) In reinstating the exemption under (1), above, the 
department may specify additional conditions as are necessary 
to ensure and document proper transportation to protect human 
health and the environment. 

(6) The department of defense shipping controls 
applicable to the transport of military munitions referenced 
in (1) (b) of this rule are government bill of lading (GBL) 
(GSA Standard Form 1109), requisition tracking form (DD Form 
1348), the signature and talley record (DD Form 1907), special 
instructions for motor vehicle drivers (DD Form 836), and the 
motor vehicle inspection report (DD Form 626) in effect on 
November 8, 1995. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

RULE XII STANDARDS APPLICABLE TO EMERGENCY RESPONSES 
(1) Explosives and munitions emergencies involving 

military munitions or explosives are subject to ARM 
17.54.105(5), 17.54.401(7), 17.54.501(3) and 17.54.612(1)(h). 
In the alternative, such emergencies are subject to ARM 
17.54.133. 

AUTH: 
IMP: 

75-10-405, MCA 
75-10-405, MCA 

RULE XIII STANDARQS APPLICABLE TO THE STORAGE OF WA$TE 
MI~ITARX MUNITIONS (1) Waste military munitions in storage 
that exhibit a hazardous waste characteristic or are listed as 
hazardous waste under subchapter 3 are listed or identified as 
a hazardous waste (and thus are subject to regulation under 
[RULES VIII through XIII]), unless all the following 
conditions are met: 

(a) The waste military munitions are not chemical agents 
or chemical munitions. 

(b) The waste military munitions are subject to the 
jurisdiction of the department of defense explosives safety 
board (DDESB) . 

(c) The waste military munitions are stored in 
accordance with the DDESB storage standards applicable to 
waste military munitions. 

(d) Within 90 days of [the effective date ofthis rule], 
or within 90 days of when a storage unit is first used to 
store waste military munitions, whichever is later, the owner 
or operator shall notify the department of the location of any 
waste storage unit used to store waste military munitions for 
which the conditional exemption in (1) of this rule is 
claimed. 

(e) The owner or operator shall provide oral notice to 
the department within 24 hours from the time the owner or 
operator becomes aware of any loss or theft of the waste 
military munitions, or any failure to meet a condition of (1) 
of this rule that may endanger health or the environment. In 
addition, a written submission describing the circumstances 
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shall be provided within 5 days from the time the owner or 
operator becomes aware of any loss or theft of the waste 
military munitions or any failure to meet a condition of (1) 
of this rule. 

(f) The owner or operator shall inventory the waste 
military munitions at least. annually, must inspect the waste 
military munitions at least quarterly for compliance with the 
conditions of (1) of this rule, and shall maintain records of 
the findings of these inventories and inspections for at least 
3 years. 

(g) Access to the stored waste military munitions must 
be limited to appropriately trained and authorized personnel. 

(2) The conditional exemption in (1) of this rule from 
regulation as hazardous waste shall apply only to the storage 
of non-chemical waste military munitions. It does not affect 
the regulatory status of waste military munitions as hazardous 
wastes with regard to transportation, treatment or disposal. 

(3) The conditional exemption in (1) of this rule 
applies only so long as all of the conditions in (1) (a) 
through (g) of this rule are met. 

(4) The owner or operator shall notify the department 
when a storage unit identified pursuant to (1) (d) of this rule 
will no longer be used to store waste military munitions. 

(5) If any waste military munition loses its conditional 
exemption under (1) of this rule, an application may be filed 
with the department for reinstatement of the conditional 
exemption from hazardous waste storage regulation with respect 
to such munition as soon as the munition is returned to 
compliance with the conditions of (1) of this rule. 

(a) .If the department finds that reinstatement of the 
conditional exemption is appropriate based on factors such as 
the owner's or operator's provision of a satisfactory 
explanation of the circumstances of the violation, or a 
demonstration that the violations are not likely to recur, the 
department may reinstate the conditional exemption under (1) 
of this rule. 

(b) If the department does not take action on the 
reinstatement application within 60 days after receipt of the 
application, then reinstatement shall be deemed granted. 
retroactive to the date of the application. However, the 
department may terminate a conditional exemption reinstated by 
default pursuant to this subsection if it finds that 
reinstatement is inappropriate based on factors such as the 
owner's or operator's failure to provide a satisfactory 
explanation of the circumstances of the violation, or failure 
to demonstrate that the violations are not likely to recur. 

(c) In reinstating the conditional exemption under (1) 
of this rule, the department may specify additional conditions 
as· are necessary to ensure and document proper storage to 
protect human health and the environment. 

(6) waste military munitions that are chemical agents or 
chemical munitions and that exhibit a hazardous waste 
characteristic or are listed as hazardous waste under 
subchapter 3 are subject to the applicable regulatory 
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requirements of the Montana Hazardous Waste Act, Title 75, 
chapter 10, part 4, MCA. 

(7) Waste military munitions that are chemical agents or 
chemical munitions and that exhibit a hazardous waste 
characteristic or are listed as hazardous waste· under 
subchapter 3 are not subject to the storage prohibition in 
RCRA section 3004, 40 CFR 268.50 (incorporated by reference in 
ARM 17.54.150(1)). 

(8) The DDESB storage standards applicable to waste 
military munitions, referenced in (1) (c) of this rule, are DOD 
6055.9-STD ("DOD Ammunition and Explosive Safety Standards"), 
in effect on November 8, 1995. 

(9) The treatment and disposal of hazardous waste 
military munitions are subject to the applicable permitting, 
procedural, and technical standards in [RULES VIII through 
XIII). 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

4. The rules proposed to be amended provide as follows. 
Text of present rule with matter to be stricken interlined and 
new matter underlined. 

17.54.102 INCORPORATIONS BY REFERENCE (1) and (2) 
remain the same. 

(3) Where the department has adopted a federal 
regulation by reference, the following shall apply: 

(a) Except where indicated otherwise, references in the 
federal regulations to "administrator", "regional 
administrator", or US environmental protection agency, or the 
like, should be read to mean "department''. 

(b) and (4) remain the same. 
(S) For the purposes of this chapter. the department 

adopts and incorporates herein by reference the following: 
(a) the final rules published at 63 FR 42110-89 on 

August 6. 1998. "Petroleum Refining Process Wastes", to be 
codified at 40 CFR parts 261, 266. and 268; 

(b) the final rules published at 63 FR 46332-34 on 
August 31. 1998. "Land Disposal Restrictions Phase IV -- Zinc 
Micronutrient Fertilizers, Amendment". to be codified at 40 
CFR 268.40 (i) ; 

lg) the final rules published at 63 FR 47409-18 on 
September 4, 1998. "Emergency Revision of the Land Disposal 
Restrictions Treatment Standards for Listed Huardous Wastes 
from Carbamate Production". to be codified at 40 CFR part 268; 

(d) the final rules puQlished at 63 FR 48124-27 Qn 
September 9. 1998. "Land Disposal Restrictions Phase IV 
Extension of Compliance Date for Characteristic Slags", to be 
codified at 40 CFR 268.34; 

(e) the final rules published at 63 FR 51254-67 on 
September 24. 1998, "Land Disposal Restrictions: Treatment 
Standards for Spent Potliners from Primary Aluminum Reduction 
(K068)". to be codified at 40 CFR part 268; 
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(f) the final rules published at 63 FR 56710·35 on 
October 22. 1998. "Post-Closure Permit Requirement and Closure 
Process", to be codified at 40 CFR parts 264. 265, and 270; 
gng 

(g) the final rules published at 63 FR 65674-947 on 
November 30. 1998. "HWIR Media". to be codified at 40 CFR 
parts 260. 261. 264, 265, 268. and 270. 

#+ J..2l As of J~ft\iary 26, 199'1 September L 1999, all 
of the incorporations by reference of federal agency rules 
listed below within _the specific state agency rules listed 
below shall refer to federal agency rules as they have been 
codified in the July 1, ~ ~ edition of Title 40 of the 
CFR and in (5) of this rule. References in the state rules to 
federal rules contained in Titles 49 and 33 are updated to the 
extent that they have been updated by the federal rules which 
also incorporate these rules by reference. For the proper 
edition of these rules in Titles 49 and 33, see the reference 
in Title 40 of the CFR (~ 1998 edition), provided in 
parentheses. A short description of the amendments to 
incorporate& federal rules which have occurred since the last 
incorporation by reference is contained in the column to the 
right. This rule supersedes any specific references to 
editions of the CFR contained in other rules in this chapter. 
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state Rule 

17.54. . .. 

(a) 105 

(b) 111 

(c) 112 

(d) 126 

(e) 131 

(f) 136 

(g) 137 

(h) 140 

( i) 150 

-1971-

Federal Rule Incorporated 

48 OFR 

40 CFR 264.17(b), 264.96, 
264.117, 264.171, 264.172 

.iQ.._Q:Jl, 264.72, 
264.73 (b) (9). 264.76 

40 CFR Parts 264 (except 
subpart H) and 266 (except 
subpart H) 

40 CFR 264.98, 264.99, 
264.100, 264.112, 264.113, 
264.117(a), 264.118, 
264.147 

~ 270.14 - 270.26 

~ 264.343, 264.345 

40 CFR Part 264, Subpart M 

40 CFR Parts 264 (except 
subpart H) and 266 (except 
subpart H) 

40 CFR Part 268, (except 
sections 268.5, 268.6, 
26B.42(b), and 264.44) as 
well as Appendices I 
through H XI 
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State Rule 

17.54 .... 
(j) 201 

(k) 309 

(1) 311 

(m) 321 

(n) 323 

(o) 331 

(p) 332 

(q) 333 

(r) 334 

(s) 351 

18-9/23/99 

-1972-

Federal Rule Incorporated 

iQ_QfR Parts 264 and 266, 
Appendix to Part 262 

iQ_QfR Part 264, Subpart 
0; Part 265, Subpart 0; 
Part 266, Subparts C-G; 
265.71, 265.72; Part 279 

40 CFR Part 273, Subparts 
A-F 

49 CFR ... 

49 CFR 173.300 (40 CFR 
261.21) 

~ 173.51, 173.53, 
173.88 (40 CFR 261.23) 

t8 GfR 

40 CFR 261.31 

iQ_QfR 261.32 

iQ_[ER 261.33(e) and (f) 

40 CFR Part 265, Appendix 
v 

40 CFR Part 261, 
Appendices I, II, and III 

Notation of Most 
Recent Changes to 
Federal Rules 
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17.54. . .. 

(t) 352 

(u) 408 

(v) 415 

(w) 416 

(x) 417 

(y) 418 

(z) 421 

(aa) 435 

-1973-

Federal Rule Incorporated 

40 CFR Part 261, 
Appendices VII and VIII 

40 CFR Part 262, the 
Appendix 

49 €FR . 

49 CFR Parts 173, 178, and 
179 (40 CFR 262.30) 

~ Part 172, Subpart E 
(40 CFR 262. 31) 

49 CFR Part 172, Subpart D 
(40 CFR 262. 32) 

~Part 172, Subpart F 
(40 CFR 262.33) 

40 CFR Part 265, Subparts 
C and D, 265.111, 265.114, 
Part 265, Subpart I, Part 
265, Subpart J, (except 
265.197(c) and 265.200) 

40 CFR 262.58 
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State Rule 

17.54. . .. 

(ab) 511 

(ac) 603 

(ad) 609 

(ae) 702 

(af) 802 

(ag) 803 

(ah) 807 

(ai) 808 

18-9/23/99 

-1974-

Federal Rule Incorporated 

49 GFR .I 33 CFR 

49 CFR 171.15, 171.16 / 33 
CFR 153.203 (40 CFR 
263.30) 

49 GFR . . . 

~ 264.2SO(c), 
265.352, 265.383 

~ Part 265, Subparts 
B - Q, excluding Subpart H 
and 265.75 

40 CFR Part 264, Subparts 
B - BB, excluding Subpart 
Hand 264.75; Part 264, 
Appendices I, IV, V, VI, 
and IX 

40 CFR 264.197, 264.228, 
264.258, 265.197, 265.228, 
and 265.258 

iQ_£fR 264.112, 264.117 -
264,120, 265.112, 265.117 
- 265.120 

40 CFR 264.111 - 264.115, 
264.143 (f) (3). 264.178, 
264.197, 264.228, 264.258, 
264.280, 264.310, 264.351, 
264.601 - 264.603, 
265.111-265.115, 265.197, 
265.228, 265.258, 265.280, 
265.310, 265.351, 265.381, 
and 265.404 

40 CFR 264.117 - 264.120, 
264.145(f)(5), 264.228, 
264.258, 264.280, 264.310, 

Notation of Most 
Recent Changes to 
Federal Rules 
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Military 
munitions. post 
closure 

Faeilit} 
etaHaal"ae. 
Military 
munitions, post 
closure 

NC 

NC 

EH>ireftMel'ltal 
perfe~Maftee 
BtaHaar"ae fer" 
MiBeellafteel:le 
1:lfti..t-. N C 

NC 
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State Rule 

17.54 .... 

(aj) 814 

(ak) 823 

(all 833 

(am) 1108 

(an) 1111 (3) 

(ao) 1118 

-1975-

Federal Rule Incorporated 

264.603, 265.117 -
265.120, 265.228, 265.258, 
265.280, 265.310 

iQ_[ER 264.143(f) and 
264.145 (f) 

iQ_£ER 264.147(f), 
264.147(g) 

40 CFR 264.151(a)-(j) 

40 CFR 51.100(ii) 

iQ_QER Part 60, Appendix 
A, Methods 1 through 5 

iQ_QER Part 266, 
Appendices I through XII 

Notat1on of Most 
Recent Changes to 
Federal Rules 

NC 

NC 

NC 

NC 

NC 

s,~empe mel! eHPY 
lelearin:~ naet!ee. 
Guideline on new 
air quality 
~ 

NC - Refers to no change in the material which is being 
incorporated by reference from the time of the last 
formally noticed incorporation by reference. 

(6) remains the same, but is renumbered (7) . 

same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.105 SCOPE OF PERMIT REQUIREMENTS ( 1) remains the 

(2) Owners and operators of hazardous waste management 
units shall have HWM permits during the active life, including 
the closure period, of the unit. Owners or operators of 
surface impoundments, landfills, land treatment units, and 
waste pile units that received wastes after July 26, 1982, or 
that certified closure (according to 40 CFR 265.115) after 
January 26, 1983, ~ ~ have post-closure permits, unless 
they demonstrate closure by removal or decontamination as 
provided under (8) aHd (9) and (10) of this rule. or obtain an 
enforceable document in lieu of post-closure permit. as 
provided in ARM 17,54. 702 (51_. If a post-closure permit is 
required, the permit must address applicable ground water 
monitoring, unsaturated zone monitoring, corrective action, 
and post-closure care requirements of subchapter 7 of this 
chapter. The denial of a permit for the active life of a 
hazardous waste management facility or hazardous waste 
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management unit does not affect the requirement to obtain a 
post-closure permit. 

(3) through (4) (d) remain the same. 
(e) owners and operators of elementary neutralization 

units or wastewater treatment units as defined in ARM 
17.54.201, provided that if the owner or operator is diluting 
hazardous ignitable (D001) wastes (other than the 0001 High 
TOC subcategory defined in 40 CFR ~ 268.40 (incorporated 
by reference in ARM 17.54.150). Table Treatment Standards for 
Hazardous Wastes), 'Faele i!), er eerresLe (9882) luael:e or 
reactive !DOOJ) waste, to remove the characteristic before 
land disposal, the owner or operator lfttl-9£. shall comply with 
the requirements set out in 40 CFR 264. 17 (b) (incorporated by 
reference in ARM 17.54.702); 

(f) and (g) remain the same. 
(h) universal waste handlers and universal waste 

transporters las defined in ARM 17.54.201(144) and (145). 
respectively} handling the wastes listed below. These 
handlers are subiect to regulation under 40 CFR part 273 
(incorporated by reference in ARM 17.54,311(1) (a}), when 
handling the below~listed universal wastes. 

lil batteries as described in 40 CFR 273.2 
( incoz:porated by reference in ARM 17. 54. 311 ( 1) (all : 

Iii) pesticides as described in 40 CFR 273.3 
(incorporated by reference in ARM 17. 54. 311 ( 1 l (a l l ; and 

liiil thermostats as described in 40 CFR 273.4 
<incorporated by reference in ARM 17.54.311(1) (all. 

(5) Further exclusions: 
(a) A person is not required to obtain a HWM permit for 

treatment or containment ael!i u ieiee l!altef'l actions during 
immediate response to eiehex e£ the following activities: 

(i) a hazardous waste discharge; 
(ii) an imminent and substantial threat of a hazardous 

waste discharge~~ 
liiil an immediate threat to human health, public safety. 

property. or the environment, from the known or suspected 
presence of military munitions. other explosive material. or 
an explosive device. as determined by an explosive or 
munitions emergency response specialist as defined in ARM 
17.54.201, 

(b) remains the same. 
(c) ln the case of an explosives or munitions emergency 

response. if a federal. state. tribal or local official acting 
within the scope of his or her official responsibilities, or 
an explosives or munitions emergency response specialist, 
determines that immediate removal of the material or waste is 
necessary to protect human health or the environment. that 
official or specialist may authorize the removal of the 
material or waste by transporters who do not have EPA 
identification numbers and without the preparation of a 
manifest. In the case of emergencies involving military 
munitions. the responding military emergency response 
specialist's organizational unit shall retain records for 3 
years identifying the dates of the response. the responsible 
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persons responding. the type and description of material 
addressed. and its disposition. 

(6) The requirements of 40 CFR part 264. subparts B. C. 
and D (incorporated by reference in ARM 17.54. 702 (1}) do not 
apply to remediation waste management sites. lnstead. owners 
or operators of remediation waste management sites shall: 

(a) obtain an EPA identification number by applying to 
the administrator using EPA Form 8700-12: 

(b) obtain a detailed chemical and physical analysis of 
a representative sample of the hazardous remediation wastes to 
be managed at the site. At a minimum. the analysis must 
contain all of the information which must be known to treat. 
store, or dispose of the waste according to 4 0 CFR 264, 1 
(incorporated by reference in ARM 17.54 .112) and 40 CFR part 
266 !partially incorporated by reference in ARM 17.54 .15Q), 
and must be kept accurate and up to date: 

!cl prevent people who are unaware of the danger from 
entering. and minimize the possibility for unauthorized people 
or livestock to enter onto the active portion of the 
remediation waste management site. unless the owner or 
operator can demonstrate to the director that: 

(i) physical contact with the waste. structures. or 
equipment within the active portion of the remediation waste 
management site will not iniure people or livestock who may 
enter the active portion of the remediation waste management 
site: and 

(iil disturbance of the waste or equipment by people or 
livestock who enter onto the active portion of the remediation 

·waste management site will not violate 40 CFR 264.1 
(incorporated by reference in ARM 17,54.112): 

!dl inspect the remediation waste management site for 
malfunctions. deterioration. operator errors. and discharges 
that may be causing. or may lead to. a release of hazardous 
waste constituents to the environment, or a threat to human 
health. The owner or operator must conduct these inspections 
often enough to identify problems in time to correct them 
before they harm human health or the environment, and must 
remedy the problem before it leads to a human health or 
environmental hazard. Where a hazard is imminent or has 
already occurred. the owner/operator must take remedial action 
immediately: 

(el provide personnel with classroom or on-the-job 
training on how to perform their duties in a way that ensures 
the remediation waste management site complies with the 
requirements of 40 CFR 264.1 !incorporated by reference in ARM 
17.54.112). and on how to respond effectively to emergencies; 

{f) take precautions to prevent accidental ignition or 
reaction of ignitable or reactive waste. and prevent threats 
to human health and the environment from ignitable. reactive 
and incompatible waste; 

. (g) for remediation waste management sites subject to 
regulation under subparts I through 0 and subpart X of 40 CFR 
264.1 (incorporated by reference in ARM 17.54.112), the 
owner/operator shall design. construct, operate, and maintain 
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a unit within a 100-year floodplain to prevent washout of any 
hazardous waste by a 100-year flood. unless the owner/operator 
can meet the demonstration of 40 CFR 264.18 (b) (incorporated 
by reference in ARM 17.54.702): 

(b) not place any non-containerized or bulk liquid 
ha;ardous waste in any salt dome formation, salt bed 
formation. underground mine or cave; 

!il develop and maintain a construction quality 
assurance program for all surface impoundments, waste piles 
and landfill units that are required to comply with 40 CFR 
264.22l(cl and {d) (incorporated by reference in ARM 
17.54.702). 40 CFR 264.251{cl and (d) {incorporated by 
reference in ARM l7, 54. 702). and 40 CFR 264.301 (c) and (d) 
!incorporated by reference in ARM 17.54.702) at the 
remediation waste management site. according to the 
reguirements of 40 CFR 264.19 !incorporated by reference in 
ARM 17.54.702); 

(jl develop and maintain procedures to prevent accidents 
and a contingency and emergency plan to control accidents that 
occur. These procedures must address proper design. 
construction. maintenance. and operation of remediation waste 
management units at the site. The goal of the plan must be to 
minimhe the possibility of. and the hazards from, a fire. 
explosion or any unplanned sudden or non-sudden release of 
hazardous waste or hazardous waste constituents to air. soil, 
or surface water that could threaten human health or the 
environment. The plan must explain specifically how to treat, 
store and dispose of the hazardous remediation waste in 
question. and must be implemented immediately whenever a fire, 
explosion. or release of hazardous waste or hazardous waste 
constituents which could threaten human health or the 
environment; 

(kl designate at least one employee. either on the 
facility premises or on call {that is. available to respond to 
an emergency by reaching the facility quickly). to coordinate 
all emergency response measures. This emergency coordinator 
shall be thoroughly familiar with all aspects of the 
facility's contingency plan. all operations and activities at 
the facility. the location and characteristics of waste 
handled. the location of all records within the facility. and 
the facility layout. In addition, this person shall have the 
authority to commit the resources needed to carry out the 
contingency plan: 

(1 l develop, maintain and implement a plan to meet the 
requirements in (6) (b) through {fl. (il and !il of this rule: 
Silli! 

(ml maintain records documenting compliance with (6) (a) 
through !ll of this rule. 

(7) Remediation waste management sites that are part of 
a facility that is subject to a traditional RCRA permit 
because the facility is also treating, storing or disposing of 
non-remediation derived hazardous wastes are subject to 40 CFR 
part 264. subparts B. C, and D. 
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(6) through (10) remain the same, but are renumbered (8) 
through (12) . 

(13) [RULE XIII] identifies when the reauirements of this 
rule apply to the storage of military munitions classified as 
waste under [RULES IX and XI . The treatment and disposal of 
hazardous waste military munitions are subject to the 
applicable permitting, procedural. and technical standards of 
this chapter. 

( 14) At the department's discretion, an owner/operator 
may obtain an enforceable document imposing 40 CFR 265,121 
requirements (incorporated by reference in ARM 17.54. 609) in 
lieu of post-closure permits. 

(a) "Enforceable document" means an order or other 
document issued under the authority of 40 CFR 271.16(e) 
including, but not limited to. a corrective action order 
issued by EPA under section 3008(h). a CERCLA remedial action, 
or a closure or post-closure plan. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54. 106 PERMITTING REQUIREMENTS: EXISTING AND NEW HWM 
FACILITIES (1) remains the same. 

(2) At any time after adoption of final facility 
standards, the owner aftd or operator of an existing HWM 
facility may be required to submit Part B of the permit 
application. Any owner or operator shall be allowed at least 
6 months from the date of request to submit Part B of the 
application. Any owner or operator of an existing· HWM 
facility may voluntarily submit Part B of the application any 
time after adoption of final facility standards. 
Notwithstanding the above, any owner or operator of an 
existing HWM facility ~ shall submit a Part B permit 
application in accordance with the dates specified in ARM 
17.54.107(6). Any owner or operator of a land disposal 
facility in existence on the effective date of statutory or 
regulatory amendments under RCRA defined in ARM 17.54.201 that 
render the facility subject to the requirement to have a 
permit ~ shall submit a Part B application in accordance 
with the dates specified in ARM 17.54.107(6). 

(3) through (B) remain the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54.107 TEMPORARY PERMITS (INTERIM STATUS) (1) through 
(5) remain the same. 

( 6) Interim status terminates: 
(a) when final administrative disposition of a permit 

application. except an application for a remedial action plan 
(RAP) under [RULE III], is made; or 

(bl through (g) remain the same. 

AUTH: 75-10-404, 75-10-405, MCA 
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IMP: 75-10-405, 75-10-406, MCA 

17.54.110 SIGNbTORIES TO PERMIT APPLICATIONS (1) through 
(4) remain the same. 

!51 For HAPs under [RULES II through VIII. if the 
operator certifies according to !41 of this rule. then the 
owner may choose to make the following certification instead 
of the certification in !41 : 

"Based on my knowledge of the conditions of the property 
described in the RAP and my inouiry of the person or persons 
who manage the system referenced in the operator's 
certification. or those persons directly responsible for 
gathering the information. the information submitted is. upon 
information and belief, true, accurate, and complete. I am 
aware that there are significant penalties for submitting 
false information. including the possibility of fine and 
imprisonment for knowing violations." 

AUTH: 75-10-404, 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

p.54.120 EFFECT OF A PERMIT (1) (a) and (1) (a) (i) remain 
the same. 

( ii) are adopted under ARM 17.54. 150, restricting the 
placement of hazardous wastes in or on the land; or 

(iii) are adopted under ARM 17,54.702 regarding leak 
detection systems for new and replacement surface impoundment, 
waste pile and landfill units, and lateral expansions of 
surface impoundment, waste pile and landfill units. The leak 
detection system requirements include double liners, 
construction quality assurance (CQA) programs, monitoring, 
action leakage rates, and response action plans, and ~ 
~be implemented through the procedures of ARM 17.54.1287~ 
QI: 

!iv) are promulgated under subparts AA, BB. or CC of 40 
CFR part 265 !incorporated by reference in ARM 17.54.609(5)) 
limiting air emissions. 

(1) (b) through (3) remain the same. 

AUTH: 75-10-404, 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54.128 MINOR MODIFICATIONS OF PERMITS: TEMPORARY 
AUTHORIZATIONS FOR MODIFICATIONS: AND AUTHORIZATIONS FOR 
MANAGEMENT OF NEWLY IDENTIFIED WASTES (1) At the request or 
upon the consent of the pet'mittee, the department may modify a 
permit to make the corrections or allowances for changes in 
the permitted activity listed in Table I of this rule, without 
following the procedures set forth in subchapter 9. Any 
permit modification not processed under this rule must be made 
with draft permit and public notice as required in ARM 
17.54.1:26. 
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TABLE I 
LISTING OF MINOR MODIFICATIONS 

A. through D.2. remain the same. 
3. Addition of the following new units to be used 

temporarily for closure activities. 
a. Surface impoundments 
b. Incinerators 
c. waste piles that do not comply with 40 CFR 

264.250(cl (incorporated by reference in ARM 

d. 

e. 

f. 

17.54.702(5)) 
waste piles that comply with 40 CFR 264.250(cl 
(incorporated by reference in ARM 17.54.702(5)) 
Tanks or containers (other than specified 
~ 
Tanks used for neutralization. dewaterina. 
phase separation, or component separation, with 
prior approval of the department 

g. Staging piles 
E. through K. remain the same. 
L. through 2. remain the same. 

3. Technology changes needed to meet standards under 
40 CFR part 63 (EEE- National Emission standards 
for hazardous air pollutants from hazardous waste 
combustors), provided the procedures of 
270 42 (a) (i} are followed. 

M. remains the same. 
N. Corrective Action: 

1. Approval of a corrective action management unit 
pursuant to 40 CFR 264.552 (incorporated by 

2. 

3. 

reference in ARM 17.54.702(5)) 
Approval of a temporary unit or time extension for a 
temporary unit pursuant to 40 CFR 264.553 
(incorporated by reference in ARM 17.54.702(5)) 
Approval of a staging pile operating term extension 
pursuant to 40 CFR 264,554 (incorporated by 
reference in ARM 17.54.702(5)), 

(2) and (3) remain the same. 
(4) The permittee is authorized to contipue to accept 

waste military munitions notwithstanding any permit conditions 
barring the permittee from accepting off-site wastes, if: 

(a) the facility was in existence as a hazardous waste 
facility. and the facility was already permitted to hapdle the 
waste military munitions on the date when the waste military 
munitions became subject to hazardous waste regulatory 
requirements; 

(b) on or before the date when the waste military 
munitions became subject to hazardous waste regulatory 
requirements. the permittee submitted a minor modification 
request to remove or amend the permit provision restricting 
the receipt of off-site waste mupitions; and 

{cl in the case of modifications. which are not minor 
modifications under Table I above, the permittee submits a 
complete modification request within 180 days of the date when 
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the waste military munitions became subject to hazardous waste 
regulatory requirements. 

(5) The following procedures apply to hazardous waste 
COmbustion facility permit modifications reguested upder 
Appendix I of 40 CFR 270.42. section L!9l: 

(a) Facility owpers or operators shall comply with the 
Notification of Intent to Comply !NICl reguirements of 40 CFR 
63.1211 before a permit modification can be reguested under 
this rule. 

!bl If the department does not approve or deny the 
request within 90 days of receiving it. the reguest shall be 
deemed approved. The departmept may extend this 90-day 
deadline one time for up to 30 days by notifying the facility 
owner or operator. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17, 54. 131 CONTENTS OF PART B ( 1) Part B of the permit 
application consists of the general information requirements 
of (2) (a) of this rule and the specific information 
requirements of (2) (b) of this rule. These information 
requirements are necessary for the department to determine 
compliance with ARM 17.54.701, et seq. If owners and 
operators of HWM facilities can demonstrate that the 
information prescribed in Part B can not be provided to the 
extent required, the department may make allowance for 
submission of such information on a case by case basis. 
Information required in Part B shall be submitted to the 
department and signed in accordance with requirements in ARM 
17.54.110. Certain technical data, specified below, such as 
design drawings and specifications and engineering studies 
shall be certified by a registered professional engineer. Part 
B information is to be submitted in narrative or report form 
unless otherwise specified by the department. For post
closure permits. oply the information specified in (3) (o), 
below. is required ip Part B of the permit application. 

(2) and (2) (a) remain the same. 
(b) the owners or operators of specific types of HWM 

facilities ~ shall describe the nature, design operation 
and maintenance of such facilities and ~ shall include the 
items of specific information applicable to such facilities 
listed in 40 CFR 270.15 through~ 270.27. 

( 3) The department hereby adopts and incorporates by 
reference 40 CFR 270.14 through ~ 270.27 except for 
270.22 (a) (1) (ii), (a) (2), (a) (4) and (a) (6). The correct CFR 
edition is listed in ARM 17.54.102. 

(a) through (m) remain the same. 
!nl 40 CFR 270.27 is a federal agency rule setting forth 

permit information reguirements for air emission coptrols for 
tanks. surface impoundments. and containers; 

(o) For post-closure eermits, the owner or operator is 
reguired to submit only the information specified in 40 CFR 
270.14!b)(1), !b)(4) through !bl(6). (b)(ll). (bl(13). 
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(bl (14). (b) (16). <bl (18). and (b) (19), (cl. and (dl unless 
the department determines that additional information from 40 
CFR 270.14. 270.16. 270.17. 270.18. 270.20. or 270.21 is 
necessary. The owner or operator is required to submit the 
same information when an alternative authority is used in lieu 
of a post-closure permit. 

-ffl+ lil. Copies of 40 CFR 270.14 through ~ ll.Q......11 
or any portion thereof may be obtained from the Department of 
Environmental Quality, PO Box 200901, Helena, MT 59620-0901. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54.136 PERMITS FOR HAZARDOUS WASTE INCINERATORS 
(1) through (2) (e) remain the same. 
(f) The department shall send a notice to all persons on 

the facility mailing list as set forth in ARM 17.54.907(6) and 
to the appropriate units of state and local government as set 
forth in ARM 17.54.907(6) announcing the scheduled 
commencement and completion dates for the trial burn. The 
applicant shall not commence the trial burn until after the 
department has issued such notice. 

(i) This notice must be mailed within a reasonable time 
period before the scheduled trial burn. An additional notice 
is not required if the trial burn is delayed due to 
circumstances beyond the control of the facility or the 
permitting agency. 

(iil This notice must contain: 
(A) the name and telephone number of the applicant's 

contact oerson: 
{B) the name and telephone number of the permitting 

agency's contact office: 
(C) the location where the approved trial burn plan and 

any supporting documents can be reviewed and copied: and 
(D) an expected time period for commencement and 

completion of the trial burn. 
(f) through (j) remain the same, but are renumbered (g) 

through (k). 
(3) remains the same. 
(4) For the purposes of determining feasibility of 

compliance with the performance standards of 40 CFR 264.343 
and of determining adequate operating conditions under 40 CFR 
264.345 and except as provided in (5), the applicant for a 
permit for an existing hazardous waste incinerator ~ ~ 
prepare and submit a trial burn plan and perform a trial burn 
in accordance with Ull (e) (i) (2) (b) through (2) (e) and (2) (g) 
through (2) (j) of this rule or, instead, submit other 
information as specified in 40 CFR 270.19 (c), (40 CFR 270.19 
is incorporated by reference in ARM 17.54.131(3)). The 
department shall announce its intention to approve the trial 
Qytn. plan in accordance with the timing and distribution 
requirements of (2) (f) of this rule. The contents of the 
notice must include: 
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(a) the name and telephone number of a contact person at 
the facility: 

(bl the name and telephone number of a contact office at 
the permitting agency: 

!cl the location where the trial burn plap and any 
supportipg documents can be reyiewed and copied; and 

!dl a schedule of the activities that are required prior 
to permit issuance. including the anticipated time schedule 
fQI agency approval of the plap and the time period during 
which the trial burn would be conducted. 

l2l Applicants submitting information under 40 CFR 
270.19 (a) are exempt from compliance with 40 CFR 264.343 and 
264.345 and, therefore, are exempt from the requirement to 
conduct a trial burn. Applicants who submit trial burn plans 
and receive approval before submission of a permit application 
~ §h2ll complete the trial burn and submit the results, 
specified in (2)-f# lgl of this rule, with Part B of the 
permit application. If completion of this process conflicts 
with the date set for submission of the Part B application, 
the applicant ~ dh2ll contact the department to establish a 
later date for submission of the Part B application or the 
trial burn results, Trial burn results must be submitted 
prior to issuance of the permit. When the applicant submits a 
trial burn plan with Part B of the permit application, the 
department wi-H §.ha!.l specify a time period prior to permit 
issuance in which the trial burn must be conducted and the 
results submitted. 

(5) and (6) remain the same, but are renumbered (6) and 
(7). 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17 I 54 I 146 PERMITS FOR BOILERS AND INDUSTRIAL FURNACES 
BURNING HAZARDOUS WASTE (1) through (2) (a) remain the same. 

(b) An analysis of each hazardous waste, as-fired, 
including: 

(il an identification of any hazardous organic 
constituents listed in ARM 17.54.352(l)(b), that are present 
in the feed stream, except that the applicant need not analyze 
for constituents listed in ARM 17.54.352(1) (b) that would 
reasonably not be expected to be found in the hazardous waste. 
The constituents excluded from analysis must be identified and 
the basis for this exclusion explained. The waste analysis 
must be conducted in accordance with analytical techniques 
specified in "Test Methods for Evaluating Solid Waste, 
Physical/Chemical Methods• EPA Publication SW-846 
!incorporated by reference in ARM 17.54.351), or their 
equivalent. 

(ii) an approximate quantification of the hazardous 
constituents identified in the hazardous waste, within the 
precision produced by the analytical methods specified in 
"Test Methods for Evaluating Solid Waste, Physical/Chemical 
Methods" EPA Publication SW-846, or other equivalent. 
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(iii) through (5) remain the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54,150 RESTRICTIONS ON THE LAND DISPOSAL OF HAZARDOUS 
~ (1) The department hereby adopts and incorporates by 
reference 40 CFR ~Qart 268 (except sections 268.5, 268.6, 
268.42(b), and 268.44) and Appendices I through+* XI to ~Qart 
268. The correct CFR edition is listed in ARM 17.54.102. 

(2) through (4) remain the same. 

AUTH: 75-10-404, MCA 
IMP: 75-10-405, MCA 

17.54. 201 DEFINITIONS In this chapter, the following 
terms shall have the meanings or interpretations shown below: 

(1) through (7) remain the same. 
(8\ "Battery" means a device consisting of one or more 

electrically connected electrochemical cells which is designed 
to receive. store. and deliver electric energy. An 
electrochemical cell is a system consisting of an anode. 
cathode. and an electrolyte. plus such connections (electrical 
and mechanical\ as may be needed to allow the cell to deliver 
or receive electrical energy. The term battery also includes 
an intact, unbroken battery from which the electrolyte has 
been removed. 

(B) through (21) remain the same, but are renumbered (9) 
through ( 22) . 
~ llll "Corrective action management unit" - lCAMUl 

means an area within a facility that is aesigAate!!l ey ehe 
aef!!BFI!:!!IeAt fe~ the ~ttrf!!eee ef iH~f!!lel'!lerll::ing ee~reel!:i we aeeien 
reefl:lirel'!lenl!:s. •'• E'NI!:l I'!IB} lee used only ~ !;Q the I'!I!!PIB!Jel'!lenl!: 
M- manage remediation wastes flttt'ettal'!i': ee for il'llfllel'!lenl!:irt~ 
8tteft corrective action re!'jl:lirel'!lertes or cleanup at the 
facility. 

(23) through (25) remain the same, but are renumbered 
(24) through (26). 

(27) "Destination facility" means a facility that treats. 
disQoses of. or recycles a particular category of universal 
waste. exceQt those management activities described in 40 CFR 
273.13(a) and (c) (incorporated by reference in ARM 17.54.311! 
and 273.33(a) and (c) (incorporated by reference in ARM 
17.54. 311) . A facility at which a Qarticular category of 
universal waste is only accumulated. is not a destination 
f_ggility for Qurposes of managing that category of universal 
waste. 

(26) through (41) remain the same, but are renumbered 
(28) through (43). 

(44\ "ExQlosives or munitions emergency" means a 
situation involving the suspected or detected Qresence of 
unexploded ordnance (UXO), damaged or deteriorated explosives 
or munitions. an improvised explosive device (IEDl. other 
potentially explosive material or device. or other potential1y 
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harmful military chemical munitions or device. that creates an 
actual or potential imminent threat to human health. including 
safety. or the environment. including property. as determined 
by an explosives or munitions emergency response specialist. 
Such situations may require immediate and expeditious action 
by an explosives or munitions emergency response specialist to 
control. mitigate. or eliminate the threat. 

(451 "Explosives or munitions emergency response" means 
all immediate response activities by an explosives and 
munitions emergency response specialist to control. mitigate, 
or eliminate the actual or potential threat encountered during 
an explosives or munitions emergency. An explosives or 
munitions emergency response may include in-place render-safe 
procedures. treatment or destruction of the explosives or 
munitions and/or transporting those items to another location 
to be rendered safe. treated. or destroyed. AnY reasonable 
delay in the completion of an explosives or munitions 
emergency response caused by a necessary. unforeseen. or 
uncontrollable circumstance will not terminate the explosives 
or munitions emergency. Explosives and munitions emergency 
responses can occur on either public or private lands and are 
not limited to responses at RCRA facilities. 

(46) "Explosives or munitions emergency response 
specialist" means an individual trained in chemical or 
conventional munitions or explosives handling. transportation, 
render-safe procedures. or destruction techniques. Explosives 
or munitions emergency response specialists include department 
of defense !DOD) emergency explosive ordnance disposal (EODl. 
technical escort unit (TEU), and DOD-certified civilian or 
contractor personnel; and other federal. state. or local 
government. or civilian personnel similarly trained in 
explosives or munitions emergency responses . 

..(-4-iH- .i.i1.l. "Facility" or "hazardous waste management 
facility" means: 

Jsl all contiguous land, and structures, other 
appurtenances, and improvements on the land, used for 
treating, storing, or disposing of hazardous waste. A 
facility may consist of several treatment, storage, or 
disposal operational units (e.g .. one or more landfills, 
surface impoundments. or combinations of them). 

lbl Per for the purpose& of implementing corrective 
action under 40 CFR 264 .. 101 or ~ an administrative order, 
ehe een1 '' £aeilie)'" i8ehtliee all contiguous property under the 
control of the owner or operator seeking a · permit under 
subtitle C of RCBA. This definition also applies to 
facilities implementing corrective action under RCRA section 
3008(hl and 75-10-416. MCA. 

(cl Notwithstanding (47l !bl. a remediation waste 
management site is not a facility that is subject to 40 CFR 
264.101 (incorporated by reference in ARM 17,54. 702 {Sll. but 
is subject to corrective action requirements if the site is 
located within such a facility. 

(43) through (78) remain the same, but are renumbered 
(48) through (83). 
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(84 l "Military munitions" means all ammunition products 
and components produced or used by or for the us department of 
defense or the US armed services for national defense and 
security. including military munitions under the control of 
the department of defense. the us coast guard. the us 
department of energy CDOEl. and national guard personnel. The 
term "military munitions" includes: confined gaseous. liquid. 
and solid propellants. explosives. pyrotechnics. chemical and 
riot control agents. smokes. and incendiaries used by DOD 
components. including bulk explosives and chemical warfare 
agents. chemical munitions. rockets. guided and ballistic 
missiles. bombs. warheads. mortar rounds. artillery 
ammunition. small arms ammunition. grenades. mines. torpedoes. 
depth charges. cluster munitions and dispensers. demolition 
charges. and devices and components thereof. Military 
munitions do not include wholly inert items. improvised 
explosive devices. and nuclear weapons. nuclear devices. and 
nuclear components thereof, However, the term does include 
non-nuclear components of nuclear devices, managed under DOE's 
nuclear weapons program after all required sanitization 
operations under the Atomic Energy Act of 1954. as amended. 
have been completed. 

(79) remains the same, but is renumbered (85) • 
~ l.ll.ll "Miscellaneous unit" means a hazardous waste 

management unit where hazardous waste is treated, stored, or 
disposed of and th~t is not a container, tank, surface 
impoundment, pile, land treatment unit, landfill, incinerator, 
boiler, industrial furnace, underground injection well with 
appropriate technical standards under 40 CFR part 146, 
containment building, corrective action management unit, ~ 
unit eligible for a research, development, and demonstration 
permit under ARM 17.54.140, or staging pile. 

(81) through (92) remain the same, but are renumbered 
(87) through (98). 

(99) "Pesticide" means any substance or mixture of 
substances intended for preventing. destroying. repelling, or 
mitigating any pest. or intended for use as a plant regulator, 
defoliant. or desiccant, other than any article that: 

Cal is a new animal drug under Federal Food, Drug and 
Cosmetic Act IFFDCAl section 201(w); 

(bl is an animal drug that has been determined by 
regulation of the secretary of health and human services not 
to be a new animal drug; or 

Ccl is an animal feed under FFDCA section 201 Cxl that 
bears or contains any substances described by 199) (a) or (bl. 

(93) through (103) remain the same, but are renumbered 
(100) through (110). 

( 111) •Remedial action plan" CRAP) means a special 
form of RCRA permit that a facility owner or operator may 
obtain instead of a permit issued under subchapter 1 or 6, to 
aYthorize the treatment. storage or disposal of hazardous 
remediation waste Cas defined in (112)) at a remediation waste 
management site. 
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+r6+r m "Remediation waste" means all solid and 
hazardous wastes, and all media (including ground water, 
surface water, soils and sediments) and debris, that~ 

+&+- contain listed hazardous wastes or .till!..!;. themselves 
exhibit a hazardous ~ characteristic, and 

+e+ are managed for the ~~r~eee ef implementing eerree 
tio'e setiee rel!!:l:liremeel!e ~eeer t9 eFR :i!64.191 ae!!l ~ft!!ler Bft 
aemiftietratiwe er8e~. Fer a !iweft faeilit), reMe8i&tieft 
uuaste!l "'B) eri!iftate esl) £Fetft witftift tofte faeilit!l J!etJ:Ae.At~·, 
e1:1t ms~ ieel1:1!!le wsel!e !IIBI'!oB!Jefi ie eefteeel!iee '•til!h eerreel!h•e 
aetiee fer relessee ee:)efte the faeilil!y eel:ll'!o!!lary cleanup. 

(113) "Remediation waste management site" means a 
facility where an owner or operator is or will be treating, 
storing or disposing of hazardous remediation wastes. A 
remediation waste management site is not a facility that is 
subject to corrective action under 40 CFR 264.101 
(incorporated by reference in ARM 17.54.702(5)), but is 
subiect to corrective action requirements if the site is 
located in such a facility. 

(105) through (112) remain the same, but are renumbered 
(114) through (121). 

(122) "Staging pile" means an accumulation of solid, 
non-flowing remediation waste (as defined in !112) l that is 
not a containment building and that is used only during 
remedial operations for temporary storage at a facility. 
Staging piles shall be designated by the department according 
to the requirements of 40 CFR 264.554 (incorporated by 
reference in ARM 17.54.702). 

(113) through (119) remain the same, but are renumbered 
(123) through (129). 

(130) "Thermostat" means a temperature control device 
that contains metallic mercury in an ampule attached to a 
bimetal sensing element. and mercury-containing ampules that 
have been removed from these temperature control devices in 
compliance with the requirements of 40 CFR 273.13(cl (2) or 
273.33(cl!2l !incorporated by reference in ARM 
17.54.311(1) (all. 

( 120) through ( 131) remain the same, but are renumbered 
(131) through (142). 

(143) "Universal waste" means any of the following 
hazardous wastes that are managed under the universal waste 
requirements of 40 CFR part 273 !incorporated by reference in 
ARM p.54.311(1) (all: 

(al batteries as described in 40 CFR 273.2 !incorporated 
by reference in ARM 17.54.311(1)(a)); 

(b) pesticides as described in 40 CFR 273.3 
(incorporated by reference in ARM 17.54.311(1) !all; and 

(c) thermostats as described in 40 CFR 273.4 
(incorporated by reference in ARM 17.54. 311 Ill (a)). 

( 144 l "Universal waste handler" means: 
(a) a generator of universal waste; or 
(b) the owner or operator of a facility. including all 

contiguous property, that receives universal waste from other 
universal waste handlers. accumulates universal waste. and 
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sends universal waste to another universal waste handler. to a 
destination facility. or to a foreign destination. 

lcl Qniyersal waste handler does not mean; 
lil a person who treats !except under the provisions of 

40 CFR 273.13lal or lcl. or 273,331al or lcl. incorporated by 
reference in ARM 17.54.31111l(all. disposes of. or recycles 
universal waste: or 

Iii! a person engaged in the off-site transportation of 
universal waste by air. rail. highway. or water, including a 
universal waste transfer facility. 

(145) "Universal waste transporter" means a person 
engaged in the off-site transportation of universal waste by 
air. rail. highway. or water. 

(132) through (143) remain the same, but are renumbered 
(146) through (157). 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54.301 POLICY (1) through (3) (g) remain the same. 
(h) A material is "accumulated speculatively" if it is 

accumulated before being recycled. A material is not 
accumulated speculatively, however, if the person accumulating 
it can show that the material is potentially recyclable and 
has a feasible means of being recycled and that during the 
calendar year the amount of material that is recycled, or 
transferred to a different site for recycling, equals at least 
75% by weight or volume of the amount of that material 
accumulated at the beginning of the period. In calculating 
the percentage of turnover, the 75\ requirement is to be 
applied to each material of the same type (e.g., slags from a 
single smelting process) that is recycled in the same way 
(i.e., from which the same material is recovered or that is 
used in the same way) . Materials accumulating in units that 
would be exempt from regulation under ARM 17.54.307(1) (h) are 
not to be included in making the calculation. (Materials that 
are already defined as wastes also are not to be included in 
making the calculation+.l Materials are no longer in this 
category once they are removed from accumulation for 
recycling, heweoer. 

lil "Excluded scrap metal" is processed scrap metal. 
unprocessed home scrap metal. and unprocessed prompt scrap 
mrnu._.. 

ljl "Processed scrap metal'' is scrap metal which has 
been manually 6r physically altered to either separate it into 
distinct materials to enhance economic value or to improve the 
handling of materials. Frocessed scrap metal includes. but is 
not limited to scrap metal which has been baled. shredded. 
sheared. chopped. crushed. flattened. cut. melted. or 
separated by metal type !i.e .. sorted!. and fines. drosses and 
related materials which have been agglomerated. Shredded 
circuit boards being sent for recycling are not considered 
processed scrap metal. Shredded circuit boards are covered 
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under the exclusion from the definition of waste for shredded 
circuit boards being recycled !ARM 17.54.307(1) (gll. 

!kl "Home scrap metal" is scrap metal as generated by 
steel mills. foundries. and refineries such as turnings. 
cuttings. punchings. and borings. 

( ll "Prompt scrap metal" is scrap metal as generated by 
the metal working/fabrication industries and includes such 
scrap metal as turnings, cuttings. punchings, and borings. 
Prompt scrap metal is also known as industrial or new scrap 
metal. 

AUTH: 
IMP: 

75-10-404, 75-10-405, MCA 
75-10-403, 75-10-405, MCA 

17.54.302 DEFINITION OF WASTE (1) (a) through (b) (i) 
remain the same. 

(ii) recycled, as explained in (3) of this rule; er 
(iii) considered inherently waste-like, as explained in 

(4) of this rule~L-9£ 
!iv) a militarv munition identified as a waste in ARM 

17.54.1303(1). 
(2) through (3) (b) remain the same. 
(c) reclaimed; materials noted with a "*" in column 3 of 

table 1 are wastes when reclaimed except as provided under ARM 
17.54.307(1l(rl; or 

(dl remains the same. 

Table 1 

Use 
conetituting 
disposal 

Spent Mater iah 
Sludges (listed in ARM 

17. 54 . 331 or 
17.54.332) 

Sludges exhibiting a 
character-istic of 
hazardous waste 

1\RM 
17.54 
Ill 
i'l 
(•) 

(•J 

By-products (listed in (+) 

ARM 17.54.331 or-
17.54.332) 

By-pt"odvcta exhibiting ("') 
a characteriatic of 
hazardous waste 

Commercial chemical f ~r J 
products Hated in 
ARM 17.54.333 

Scnp metal other than f'" I 
excluded ecrap metal 
(40 CFR 261.1 lei 191 I 

18-9/23/99 

302 ())(a,) 

Energy Reclamation Speculative 
acc\,JmUlAtion recovery/ 

fuel except as 
provided in ARM 
17.54.307(11 {r) 

for mineral 
!;!t"ocessing 

~ 
milter-iillB 
1\RM 
11.54. 302 (3) (b) 
(2J 
(') 

1•1 

('I 

(•) 

(•) 

(•J 

(') 

ARM ...... 
17.54 102131 (0) 17.54 102 11 I ldl 
(JJ 141 
l'l (') 
('J i'l 

(') 

(') (•J 

1'1 

1•1 

(•) (') 

MAR Notice No. 17-109 



-1991-

Note -- The terma "spent m.at•rial•, R "Rludges", ''by-products," .n4 ''scrap metal" and 
•proce•aed tsrap metal" are defined in .AAM 17.54.301. 

(4) through (5) (a) (ii) remain the same. 
(iii) reettrned te ehe eri~inal pteeeee £re111 .. !otieh the) 

are !Jel'letaeea, withettl! £i!ee eeiH!J reelai111eel. 1'he 111atel"ial 
lllttee ee tettlrl'lea ae a etteetiet~te fel' ran 111atetial feeeleteeJ[, 
aHa the pteeeee lllttet ttee l'!til l!le.tet"iale ae prineipal £eeaeteel{e 
materials noted with a ••• in column 3 of table 1 are wastes 
when reclaimed (except as provided under ARM 17.54.307(1) (r)). 
Materials noted with a •--- • in column 3 of table 1 are not 
wastes when reclaimed (except as provided under ARM 
17.54.307(1) (rll. 

(b) through (6) remain the same. 

AUTH: 75-10-404, 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54. 303 DEFINITION OF HAZARDOUS WASTE (1) through 
(1) (b) remain the same. 

(i) it exhibits any of the characteristics of hazardous 
waste identified in ARM 17.54. 320 through 17.54. 324., eueept 
t-fla.t. However. any mixture of a waste from the extraction, 
beneficiation, and processing of ores and minerals excluded 
under ARM 17.54.307(2) (d) and any other waste exhibiting a 
characteristic of hazardous waste identified in ARM 17.54.320 
through 17.54.324 is ft hazardous waste only if it exhibits a 
characteristic that would not have been exhibited by the 
excluded waste alone if such mixture had not occurred~ or if 
it continues to exhibit any of the hazardous characteristics 
exhibited by the non-excluded wastes prior to mixture. 
Further, for the purposes of applying the toxicity 
characteristic to such mixtures, the mixture is also a 
hazardous waste if it exceeds the maximum concentration for 
any contaminant listed in table I of ARM 17.54.324 that would 
not have been exceeded by the excluded waste alone if the 
mixture had not occurred or if it continues to exceed the 
maximum concentration for any contaminant exceeded by the 
nonexempt waste prior to mixture. 

(1) (b) (ii) through (1) (b) (iv) (B) remain the same. 
(C) one of the following wastes identified in ARM 

17.54.332. provided that the wastes are discharged to the 
refinery oil recovery sewer before primary oil/water/solids 
separation--heat exchanger bundle cleaning sludge from the 
petroleum refining industry (EPA Hazardous Waste No. KOSO)~ 
crude oil storage tank sediment from petroleum refining 
operations (EPA Hazardous Waste No. K169), clarified slurry 
oil tank sediment and/or in-line filter/separation solids from 
petroleum refining operations (EPA Hazardous Waste No. Kl70). 
spent hydrotreating catalyst (EPA Hazardous Waste No. Kl71) , 
and spent hydrorefining catalyst (EPA Hazardous Waste No. 
Kll.ll; or 

(D) remains the same. 
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(E) wastewater resulting from labo~atory operations 
containing toxic (T) wastes identified 1n ARM 17.54.330 
through 17.54. 333, provided that the annualized average flow 
of laboratory wastewater does not exceed 1% of total 
wastewater flow into the headworks of the facility's 
wastewater treatment or pretreatment system, or provided the 
wastes, combined annualized average concentration does not 
exceed one part per million in the headworks of the facility's 
wastewater treatment or pretreatment facility. Toxic (T) 
wastes used in laboratories that are demonstrated not to be 
discharged to wastewater are not to be included in this 
calculationT; or 

(F) one or more of the following wastes listed in 40 CFR 
261.32 (incorporated by reference in ARM 17.54,332)-
wastewaters from the production of carbamates and carbamoyl 
oximes (EPA Hazardous Waste No. Kl57l--provided that the 
maximum weekly usage of formaldehyde, methyl chloride, 
methylene chloride, and triethylamine (including all amounts 
that can not be demonstrated to be reacted in the process. 
destroyed through treatment, or is recovered. i.e.. what is 
discharged or volatilized) diyided by the average weekly flow 
of process wastewater prior to any dilutions into the 
headworks of the facility's wastewater treatment system does 
not exceed a total of 5 parts per million by weight; or 

(G) wastewaters derived from the treatment of one or 
more of the following wastes listed in 40 CFR 261.32 
(incorporated by reference in ARM p.54.332)--organic waste 
(including heayy ends, still bottoms, light ends, spent 
solvents. filtrates. and decantatesl from the production of 
carbamates and carbamoyl oximes (EPA Hazardous Waste No. 
K156)--provided, that the maximum concentration of 
formaldehyde, methyl chloride, methylene chloride, and 
triethylamine prior to any dilutions into the headworks of the 
facility's wastewater treatment system does not exceed a total 
of 5 milligrams per liter. 

(2) through (4) (b) (i) remain the same. 
( ii) wastes from burning any of the materials exempted 

from regulation under ARM 17.54.309(1) (c) (h•) (vii) (iii) and 
l.iYl; and 

(4) (b) (iii) (Al through (C) remain the same. 
(D) Biological treatment sludge from the treatment of 

one of the following wastes listed in 40 CFR 261.32 
(incorporated by reference in ARM 17.54.3321--organic waste 
(including heavy ends. still bottoms, light ends, spent 
solvents. filtrates, and decantatesl from the production of 
carbamates and carbamoyl oximes (EPA Hazardous Waste No. 
Kl56). and wastewaters from the production of carbamates and 
carbamoyl oximes (EPA Hazardous waste No. Kl57). 

(E) Catalyst inert support media separated from one of 
the following wastes listed in 40 CFR 261.32 (incorporated by 
reference in ARM 17.54.332)--spent hydrotreating catalyst (EPA 
Hazardous Waste No. Kl 71) , and spent hydrorefining catalyst 
(EPA Hazardous Waste No. Kl72). 

(5) and (6) remain the same. 
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AUTH: 75-10-405, MCA 
IMP: 75-10-403, 75-10-405, MCA 

17.54.307 EXCLUSIONS (1) through (1) (1) remain the 
same . 

.fm1-ill spent wood preserving solutions that have been 
reclaimed and are reused for their original intended purpose; 

-fftt .i.ill wastewaters from the wood preserving process 
that have been reclaimed and are reused to treat wood; and 

!iiil prior to reuse. the wood preserving wastewaters 
and spent wood preserving solutions described in (1) (1) (il and 
iiil of this rule. so long as they meet all of the following 
conditions: 

(A) the wood preserving wastewaters and spent wood 
preserving solutions are reused on-site at water borne plants 
in the production process for their original intended purpose; 

!Bl prior to reuse. the wastewaters and spent wood 
preserving solutions are managed to prevent release to either 
land or ground water or both; 

(C) any unit used to manage wastewaters and/or spent 
wood preserving solutions prior to reuse can be visually or 
otherwise determined to prevent such releases; 

(D) any drip pad used to manage the wastewaters ~nd/or 
spent wood preserving solutions prior to reuse complies with 
the standards in 40 CFR part 265. subpart w (incorporated by 
reference in ARM 17.54.609(1) l, regardless of whether the 
plant generates a total of less than 100 kg/month of hazardous 
waste: and 

(El prior to operating pursuant to this exclusion. the 
plant owner or operator submits to the department a one-time 
notification stating that the plant intends to claim the 
exclusion. giving the date on which the plant intends to begin 
operating under the exclusion. and containing the following 
language: "I have read the applicable regulation establishing 
an exclusion for wood preserving wastewaters and spent wood 
preserving solutions and understand it requires me to comply 
at all times with the conditions set out in the regulation." 
The plant owner or operator shall maintain a copy of that 
document in its on-site records for a period of no less than 3 
years from the date specified in the notice. The exclusion 
applies only so long as the plant meets all of the conditions. 
If the plant goes out of compliance with any condition, it may 
apply to the department for reinstatement. The department may 
reinstate the exclusion upon finding that the plant has 
returned to compliance with all conditions and that violations 
are not likely to recur. 

~lml nonwastewater splash condenser dross residue 
from the treatment of K061 waste in high temperature metals 
recovery units, provided it is shipped in drums (if shipped) 
and not land disposed before recovery. 

!nl {il oil-bearing hazardous secondary materials {i.e., 
sludges. byproducts. or spent materials) that are generated at 
a petroleum refinery (SIC code 2911) and are inserted into the 
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petroleum refining orocess !SIC code 2911 including. but not 
limited to. distillation. catalytic cracking, fractionation. 
or thermal cracking units !i.e .. cokersll unless the material 
is placed on the land. or speculatively accumulated before 
being so recycled, Materials inserted into thermal cracking 
units are excluded under this subsection. provided that the 
coke prodyct also does not exhibit a characteristic of 
hazardous waste, Oil-bearing hazardous secondary materials 
may be inserted into the same petroleum refinery where they 
are generated. or sent directly to another petroleum refinery. 
and still be excluded under this subsection. Except as 
provided in (1) (n) {iil. oil-bearing hazardous secondary 
materials generated elsewhere in the petroleum industry !i.e .. 
from sources other than petroleum refineries) are not excluded 
under this subsection. Residuals generated from processing or 
recycling materials excluded under this subsection, where such 
materials as generated would have otherwise met a listing 
under 40 CFR part 261. subpart D. or subchapter 3. are 
designated as F037 listed wastes when disposed of or intended 
for disposal. 

Iii) recovered oil that is recycled in the same manner 
and with the same conditions as described in (1) !nl !il of this 
rule. Recovered oil is oil that has been reclaimed from 
secondary materials {including wastewater) generated from 
normal petroleum industry practices. including refining. 
exploration and production. bulk storage. and transportation 
incident thereto !SIC codes 1311. 1321. 1381. 1382. 1389. 
2911, 4612, 4613, 4922. 4923, 4789, 5171, and 5172), Recovered 
oil does not include oil-bearing hazardous wastes listed in 40 
CFR part 261. subpart D. or subchapter 3; however. oil 
recovered from such wastes may be considered recovered oil, 
Recovered oil does not include used oil as defined in ARM 
17' 54' 201. 

!ol excluded scrap metal !processed scrap metal. 
unprocessed home scrap metal, and unprocessed prompt scrap 
metal) being recycled. 

!pl shredded circuit boards being recycled provided that 
they are: 

! i l stored in containers sufficient to prevent a 
release to the environment prior to recovery: and 

!iil free of mercury switches. mercury relays and 
nickel-cadmium batteries and lithium batteries. 

(g) condensates derived from the overhead gases from 
kraft mill steam strippers that are used to comply with 40 CFR 
63.446 (e). The exemption applies only to combustion at the 
mill generating the condensates. 

!rl secondary materials (i.e .. sludges. by-products. and 
spent materials as defined in ARM 17.54.301, other than 
hazardous wastes listed in ARM 17.54.331 through 17.54.333) 
generated within the primary mineral processing industry from 
which minerals. acids. cyanide. water or other values are 
recoveted by mineral processing. provided that: 

!il the secondary material is legitimately recycled to 
recover minerals. acids, cyanide. water or other values; 
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!iil the secondary material is not accumulated 
speculatively; 

!iiil except as provided in Ill !rl !iv). the secondary 
material is stored in tanks. containers. or buildings meeting 
the following·minimum integrity standards; 

!A) a building must be an engineered structure with a 
floor. walls. and a roof all of which are made of non-earthen 
materials providing structural support (except smelter 
buildings may have partially earthen floors provided the 
secondary material is stored on the non-earthen portion) . and 
have a roof suitable for diverting rainwater away from the 
foundation; 

!B) a tank must be free standing. not be a surface 
impoundment !as defined in ARM 17.54.201), and be manufactured 
of a material suitable for containment of its contents; 

!Cl a container must be free standing and be 
manufactured of a material suitable for containment of its 
contents. If tanks or containers contain any particulate, 
which may be subiect to wind dispersal. the owner/operator 
shall operate these units in a manner which controls fugitive 
dust. Tanks. containers. and buildings must be designed, 
constructed and operated to prevent significant releases to 
the environment of these materials. 

!ivl The department may make a site-soecific 
determination. after public review and comment, that solid 
mineral processing secondary materials may only be placed on 
pads. rather than in tanks. containers. or buildings. Solid 
mineral processing secondary materials do not contain any free 
liauid. The decision-maker must affirm that pads are 
designed. constructed and operated to prevent significant 
releases of the secondary material into the environment. Pads 
must provide the same degree of containment afforded by the 
non-RCRA tanks. containers and buildings eligible for 
exclusion. 

!A) The decision-maker shall also consider if storage on 
pads poses the potential for significant releases via ground 
water, surface water, and air expOSJ.!re pathways. Factors to 
be considered for assessing the ground water. surface water, 
air exposure pathways are: 

(Il the volume and physical and chemical properties of 
the secondary material. including its potential for migration 
off the pad; and 

(Ill the potential for human or environmental exposure to 
hazardous constituents migrating from the pad via each 
exposure pathway. and the possibility and extent of harm to 
human and environmental receptors via each exposure pathway. 

!Bl pads must meet the following minimum standards: 
(I) be designed of non-earthen material that is 

compatible with the chemical nature of the mineral processing 
secondary material; 

(II) be capable of withstanding physical stresses 
associated with placement and removal; 

!Ill) have run on/runoff controls; 
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(IVl be operated in a manner which controls fugitive 
dust; and 

!Vl have integrity assurance through inspections and 
maintenance programs. 

(Cl Before making a determination under this subsection. 
the department shall provide notice and the opportunity for 
comment to all persons potentially interested in the 
determination. This can be accomplished by placing notice of 
this action in major local newspapers. or broadcasting notice 
over local radio stations. 

(vl the owner or operator provides a notice to the 
department. identifying the following information; 

(Al the types of materials to be recycled; 
(Bl the type and location of the storage units and 

recycling processes; and 
(C) the annual quantities expected to be placed in 

land-based units. This notification must be updated when 
there is a change in the type of materials recycled or the 
location of the recycling process. 

(vi l For purposes of ARM 17. 54.307 (2 l (d) . mineral 
processing secondary materials must be the result of mineral 
processing and may not include any listed hazardous wastes. 
Listed hazardous wastes and characteristic hazardous wastes 
generated by non-mineral processing industries are not 
eligible for the conditional exclusion from the definition of 
solid waste. 

(vii) This subsection (1) (r) shall become effective [270 
days after the effective date of this rule] . 

(s) comparable fuels or comparable syngas fuels !i.e, 
comparable/syngas fuels) that meet the requirements of ARM 
17.54.353. 

(t) petrochemical recovered oil from an associated 
organic chemical manufacturing facility. where the oil is to 
be inserted into the petroleum refining process (SIC code 
2911) along with normal petroleum refinery process streams. 
provided: 

(il the oil is hazardous only because it exhibits the 
characteristic of ignitability (as defined in ARM 17.54. 321) 
and/or toxicity for benzene (ARM 17.54.324. waste code 0018); 
gng 

(iil the oil generated by the organic chemical 
manufacturing facility is not placed on the land. or 
speculatively accumulated before being recycled into the 
petroleum refining process. An associated organic chemical 
manufacturing facility is a facility where the primary SIC 
code is 2869, but where operations may also include SIC codes 
2821. 2822. and 2865: and is physically co-lo<;ated with a 
petroleum refinery; and where the petroleum refinery to which 
the oil being recycled is returned also provides hydrocarbon 
feedstocks to the organic chemical manufacturing facility. 
Petrochemical recovered oil is oil that has been reclaimed 
from secondary materials (i.e. , sludges, byproduct a, or spent 
materials. including wastewater) from normal organic chemical 
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manufacturing operations. as well as oil recovered from 
organic chemical manufacturing processes. 

!ul spent caustic solutions from petroleum refinino 
liquid treating processes used as a feedstock to produce 
cresylic or naphthenic acid unless the material is placed on 
the land. or accumulated speculatively as defined in ARM 
17.54.301(3) !hi. 

!yl dredged material that is not a hazardous waste, 
Dredged material that is subiect to the requirements of a 
permit that has been issued under 404 of the Federal Water 
Pollution Control Act (33 USC 1344) or section 103 of the 
Marine Protection. Research. and Sanctuaries Act of 1972 (33 
USC 1413) is not a hazardous waste. For this subsection 
!11 !vl. the following definitions apply; 

!il The term "dredged material" has the same meaning as 
defined in 40 CFR 232.2; 

!iil The term "permit" means: 
!Al a permit issued by the us army corps of engineers 

!corps) or an approved state under section 404 of the Federal 
Water Pollution Control Act !33 usc 1344); 

(B) a permit issued by the corps under section 103 of 
the Marine Protection. Research. and Sanctuaries Act of 1972 
!33 USC 1413); or 

!C) in the case of corps civil works projects. the 
administrative equivalent of the permits referred to in 
(1) (vl !iil !A) and (B) of this rule. as provided for in corps 
regulations !for example. see 33 CFR 336.1. 336.2. and 337.61. 

(2) (a) through (c) remain the same. 
(d) waste from the extraction, beneficiation and 

processing of ores and minerals (including coal, phosphate 
rock and overburden from the mining of uranium ore), except as 
provided by ARM 17.54.1114 for facilities that burn or process 
hazardous waste. 

ill For purposes of this exclusion, beneficiation of 
ores and minerals is restricted to the following activities: 
crushing; grinding; washing; dissolution; crystallization; 
filtration; sorting; sizing; drying; sintering; pelletizing; 
briquetting; calcining to remove water and/or carbon dioxide; 
roasting, autoclaving, and/or chlorination in preparation for 
leaching (except where the roasting [and/or autoclaving and/or 
chlorination]/leaching sequence produces a final or 
intermediate product that does not undergo further 
beneficiation or processing); gravity concentration; magnetic 
separation; electrostatic separation; flotation; ion exchange; 
solvent extraction; electrowinning; precipitation; 
amalgamation; and heap, dump, vat, tank, and in-situ leaching. 

liil For the purposes of this exclusion, waste from the 
processing of ores and minerals includes only the following 
wastes as generated; 

(i) through (xx) remain the same, but are renumbered (A) 
through (T) . 

!iii) A residue derived from co-processing mineral 
processing secondary materials with normal beneficiation raw 
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materials remains excluded under ARM 17.54.307(2). if the 
owner or operator: 

(A) processes at least 50 percent by weight normal 
beneficiation raw materials: and 

{B) legitimately reclaims the secondary mineral 
processing materials. 

(2) (e) through (4) (a) remain the same. 
(b) The exemption in J!l(a) above is applicable to 

samples of hazardous waste being collected and shipped for the 
purpose of conducting treatability studies provided that: 

( i) The generator or sample collector uses (in 
"treatability studies") no more than ~ lQ.,_Q.QQ kg of ~ 
contaminated with &tty non-acute hazardous waste, 1000 kg of 
non-acute hazardous waste other than contaminated media. 1 kg 
of acute hazardous waste, 2500 kg of media SP 259 It~ ef eeile, 
\iaeer, er eel!!Pie contaminated with acute hazardous waste for 
each process being evaluated for each generated waste stream; 

( i i) The mass of each sample shipment does not exceed 
~ lQ.,_Q.QQ kg. The 10.000 kg quantity may be all media 
contaminated with ~ non-acute hazardous waste, or may include 
2500 kg of media contaminated with acute hazardous waste. 1000 
kg of hazardous waste. and 1 kg of acute hazardous waste~ 
259 )(~ ef eeils, nater er Eieerie eel'ltttHiiHatee nieh ttett~e 
haEar~e~e ••ae~e; and 

(4) (b) (iii) through (vi) remain the same. 
(c) The department may grant requests on a case-by-case 

basis for up to an additional 2 years for treatability studies 
involving bioremediation. The department may grant reguests 
on a case-by-case basis for quantity limits in excess of those 
specified in (4) {b) (i} and (ii) and (5) {dl of this rule. for 
up to an additional 5000 kg of media contaminated with 
non-acute hazardous waste. 500 kg of non-acute hazardous 
waste, 2500 kg of media contaminated with acute hazardous 
waste and 1 kg of acute hazardous waste: 

(il in response to requests for authorization to ship. 
store and conduct treatabilty studies on additional quantities 
in advance of commencing treatability studies. Factors to be 
considered in reviewing such requests include the nature of 
the technology, the type of process (e.g .. batch versus 
continuous), size of the unit undergoing testing (particularly 
in relation to scale-up considerations) , the time and quantity 
of material required to reach steady state operating 
conditions. or test design considerations such as mass balance 
calculations. 

(ii) in response to requests for authorization to ship. 
store and conduct treatability studies on additional 
guantities after initiation or completion of initial 
treatability studies. when: 

(A) there has ·been an equipment or mechanical failure 
during the conduct of a treatability study; 

(B) there is a need to verify the results of a 
previously conducted treatability study: 

(C) there is a need to study and analyze alternative 
techniques within a previously evaluated treatment process: or 
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!Dl there is a need to do further evaluation of an 
ongoing treatability study to determine final specifications 
for treatment. 

!iiil the addi!;ional quantities and timeframes allowed 
in (4) !cl (i) and !iil of this rule are subject to all the 
provisions in !41 !al and !bl !iiil through (vil of this rule. T 
fer !!tiBRI:il:) H111iee itt e1eeeee ef eheee epeeiHeei itt (e) ( i) 
aeewe, fer ~P ee eft aeieiieiettal 599 k~ ef """ ae~t:e ha~ateie~e 
wasee, 1 Je~ ef ae~:~:ee ha!!areie~:~:s ·.caste, aHa 259 Je~ ef seile, 
water er eieet ie eetteallli8aeei!l .. ieh ae~te ha~at!ie~e .. aeee, ee 
eett!i~:~:ee £~reher ueataeilil!) et~!i} e¥ah:~atieH wheH. 

(i) 'Fhere hae eeett aft eql:til!JIIIe8t e!l!' 111eehaHieal £ail~te 
s~:~:ritt~ l!he eetti!l~el! ef a l!teataeilit} et~:~:i!l~. 

(iil 'Fhere ia a tteed l!e oeri£} the r-ee~lte ef a 
ptewie~el} eett!il:tel!ed ereataBilit} etl:t!i), 

(iii) 'Fhere ie a rteeei te el!~!i} ells ettal}!!e alter-8al!ioe 
l!eehttiq~ee withitt a preoie~:~:el) eoal~:~:aeed tteatllleftt preeess, er 

(iv) 'Fhere ie a Heed l!e de f~:~:rther eoal~al!iett ef el'l 
ert!!Jei8!'J ereaeaeilit) et~:ti!l) ee eieter111i8e Hrtal epeeifieatiefle 
~er ~rea~meftt. ~he a~~itieftal ~~aft~i~iee alle••e~ are SH~jee~ 
~e all the ~re•ieie"e ift (a) afte (8) aeeve. 

+&r The generator or sample collector shall apply to the 
department and provide in writing the following information: 

-1-# ill The reason why the generator or sample 
collector requires additional time or quantity of samplee for 
~ treatability study evaluation and the additional time or 
quantity needed; 

(ii) through (v) remain the same but are renumbered (B) 
through (E). 

(5) through (5) (b) remain the same. 
(c) No more than a total of ~ 10.000 kg of "as 

received" media contaminated with non-acute hazardous waste. 
2500 kg of media contaminated with acute hazardous waste or 
250 kg of other "as received'' hazardous waste !liB) ee is 
subjectee to initiation of treatment in all treatability 
studies in any single day. "As received" waste refers to the 
waste as received in the shipment from the generator or sample 
collector. 

(d) The quantity of "as received" hazardous waste stored 
at the facility for the purpose of evaluation in treatability 
studies ~ ~ not exceed ~ ~ kg, the total of which 
can include 10.000 kg of media contaminated with non-acute 
hazardous waste. 2500 kg of media contaminated with acute 
hazardous waste. 1000 kg of non-acute hazardous wastes other 
than contaminated media. and 599 It~ ef eeile, nater er !ieerie 
eertl!allliftatei!l "il!h ae~:~:te ha~!ari!le~:~:e w!!SI!e er 1 kg of acute 
hazardous waste. This quantity limitation does not include~ 

(i) 'Freataeilit} et~:~:d} reeii!l~:~:es, art~ 
+i-# 'l'.treatment materials (including nonhazardous waste) 

added to "as received" hazardous waste. 
{e) No more than 90 days may elapse from the time the 

treatability study for the sample was completed, orr no more 
than 1 year (2 years for treatability studies involving 
bioremediationl 1ftaY have elapse!:! from the time the generator 
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or sample collector ships the sample to the laboratory or . 
testing facility, whichever date first occurs. Up to 500 kg 
of treated material from a particular waste stream from 
treatability studies may be archived for future evaluation up 
to 5 years from the date of initial receipt. Quantities of 
materials archived are counted against the total storage limit 
for the facility. 

{5) {f) through {k) remain the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-403, 75-10-405, MCA 

17.54. 308 SPECIAL REQUIREMENTS FOR COUNTING HAZARDOUS 
WASTES (1) IH aeee~ft~iH~ fe~ ~he ~aHeit' ef haBareeHe ~aeee 
~efte~a~ea fer ~he ~HI~ese e€ dete~~iHift~ a ~efte~ate~·s pre~er 
ea~e~e~~. a gefte~ate~ When making the quantity determinations 
of this rule the generator shall include all hazardous waste 
that it generates. except hazardous waste that: 

(a) fteed He!! iHelHae heu:a~deHe ~taste that ie exel~cieci 
fietfl Ie~ttlaeieH 1:tneier t:ftie ehapt:er (e. g., wasees elfeltteied 
Hftee~ ARP! 17.5L195 1 17.54.397, 17.54.612, e~ 11.54.791 1 

~ee~elaele ~ate~iale • .. ·hieh ate euel~aeci Hftae~ ."tRP! 
17.54.399(1)(e), e~ whieh ate aileeely ~eelai~ed efteil!!e 
wil!!he"l!! ro~ie~ etera~e, aHa .. sea eil whieh has He!: eeeH ~iuea 
with aft'1 hai!aHie"e waste efta nh:ieh ie eJcehtaea ~ftae~ ARU 
17.54.399(1) (a) is exempt from regulation under ARM 
17.54.307{1) lhl. 17.54.307{3) through {5), 17.54.309{1) {c). 
17.54.310{1), or 17.54.312; or 

lbl is managed immediately upon generation only in on
site "elementary neutralization units•, •wastewater treatment 
units•, or •totally enclosed treatment units• as defined in 
ARM 17.54.201: or 

lcl is recycled. without prior storage or accumulation. 
only in an on-site process subject to regulation under ARM 
17.54.309(3)(a): or 

ldl is used oil managed under the requirements of ARM 
17.54.309(1) ldl: or 

le) is spent lead-acid batteries managed under the 
reguirements of 40 CFR part 266. subpart G I incorporated by 
reference in ARM 17.54.309{5)); or 

lfl is universal waste managed under 40 CFR 261.9 and 40 
CFR part 273 {incorporated by reference in ARM 
17.54.311{1) {all. 

(b) through {e) remain the same, but are renumbered {2) 
through { 5) . 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.309 REQUIREMENTS FOR RECYCLABLE MATERIALS: 
REQUIREMENTS FOR THE MANAGEMENT OF USED OIL ( 1) {a) through 
{c) (i) remain the same. 

Iii) Heed ea~~eriee (er Heed eattet) eelle) ~etHtHea ~e ~ 
ba~~er} ~aftHfaet .. rer fer re~efte~al!!ieH, 
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~ scrap metal that is not excluded under ARM 
17.54.307(1) (p); 
~ liiil fuels produced from the refining of oil

bearing hazardous wastes along with normal process streams at 
a petroleum refining facility if such wastes result from 
normal petroleum refining, production, and transportation 
practices (this exemption does not apply to fuels produced 
from oil recovered from oil-bearing hazardous waste, where 
such recovered oil is already excluded under ARM 
17.54.307(1) (o)); 

( i wl eil reelailfte!!i fre111 hal!arael:ll!l naste res~:~ltiH!'J fpelft 
nermal ~eeteleHM tefiBift!, pred~stien, efta t~ane~e~tatien 
('Eael!ieel!l, nhieh eil is l!e be refiHel!i aleHg with Her111al pre 
eel!ll!l l!ltrealfts at a petrelel:llft PefiHiHg faeilit~, 

+¥++- liYl_(A) hazardous waste fuel produced from oil
bearing hazardous wastes from petroleum refining, production, 
or transportation practices, or produced from oil reclaimed 
from such hazardous wastes, where such hazardous wastes are 
reintroduced into a process that does not use distillation or 
does not produce products from crude oil so long as the 
resulting fuel meets the used oil specification under 40 CFR 
279.11 and so long as no other hazardous wastes are used to 
produce the hazardous waste fuel; 

(B) remains the same. 
(C). oil reclaimed from oil-bearing hazardous wastes from 

petroleum refining, production, and transportation practices, 
which reclaimed oil is burned as a fuel without reintroduction 
to a refining process, so long as the reclaimed oil meets the 
used oil fuel specification under 40 CFR 279.11,-ftfld~ 

(, ii) ('ei!Pelel:llll eeloe p~ea1:1eea £re"' petH•lel:l"' refirter~ 
ha!!lll!'l!il!ll:le wastes eeHtaiHiHg eil at l!he sa111e faeilit~ at whieh 
e1:1eh wasl!es nere geHeratea, l:IHless the Peet:tlti.;.g eeloe predl:let 
eHeee!!il!l sHe BE 111ere ef the eharaeteristies sf hal!!aEelel:ls waste 
iH s~:~beha('ter 3 sf this el!apteE. 

(d) remains the same. 
(e) Hazardous waste that is exported to or imported from 

designated member countries of the organization for economic 
cooperation and development (QECD) (as defined in 40 CFR 
262.58!a) (1)) for purpose of recovery is subject to the 
requirements of 40 CFR part 262. subpart H. if it is subject 
to either the manifesting requirements of subchapter 4 or to 
the universal waste management standards of ARM 17.54.311. 

(2) remains the same. 
(3) (a) Unless exempted in (1) (b) and (c) above, owners 

&r gng operators of facilities that store recyclable materials 
before they are recycled are regulated under all applicable 
provisions of subparts B through L, AA, &na BB, and CC of 40 
CFR parts 264 and 265 (except subpart H of each P.oart and 
except for 40 CFR 264.75 and 40 CFR 265.75), subparts C 
through G of 40 CFR P.oart 266, and subchapters 1, 6, 7, 8, and 
11 of this chapter. (The recycling process itself is exempt 
from regulation, except as provided in (4) of this rule and 
except as provided in subchapter 11.) 

(3) (b) through (5) remain the same. 

MAR Notice No. 17-109 18-9/23/99 



AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

-2002-

17.54.311 UNIVERSAL WASTE MANAGEMENT Ill {a) and {b) 
remain the same. 

!cl The wastes listed in this rule are exempt from 
regulation under ARM Title 17. chapter 54. subchapters 1. 4. 
5. 6, and 11. except as specified in 40 CFR part 273 
!incorporated by reference in ARM p.54.311Hl!all and. 
therefore are not fully regulated as hazardous waste. The 
wastes listed in this subsection (1) (c) and in (2) are subiect 
to regulation under 40 CFR part 273 (incorporated by reference 
in ARM p.54.311(1)(all: 

(il batteries (defined in ARM 17.54.201) as described in 
40 CFR 273.2 (incorporated by reference in ARM 
17,54.311(1) (all; 

(ii) pesticides (defined in ARM 17.54.201) as described 
in 40 CFR 273.3 !incorporated by reference in ARM 
17.54.311(1) !all; and 

(iii) thermostats !defined in ARM 17.54.201) as described 
in 40 CFR 273.4 !incorporated by reference in ARM 
17.54.311(1) (a)). 

(2) and (3) remain the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-404, 75-10-405, MCA 

17.54. 322 CHARACTERISTIC OF CORROSIVITY (1) A waste 
exhibits the characteristic of corrosivity if a representative 
sample of the waste has either of the following properties: 

(a) it is aqueous and has a pH less than or equal to 2 
or greater than or equal to 12.5, as determined by a pH meter 
using Method 9040 ~he ~es~ Me~he~ speeifie~ in "Test Methods 
for Evaluating Solid Waste, Physical/Chemical Methods", E.fA 
Publication SW-846. as incorporated by reference in ARM 
17 54.351 seeena eail!ien, as aMende~ b:'f l:lr~a~e I (lsrtil 1984) 
an~ l:Jp~a~e II (Arril 1985); 

(b) it is a liquid and corrodes steel (SAE 1020) at a 
rate greater thim 6.35 mm (0.250 inch) per year at a test 
temperature of SS"c ( 130"F) as determined by the test method 
specified in "Test Methods for Evaluating Solid Waste, 
Physical/Chemical Methods", EPA Publication SW-846, as 
incorporated by reference in ARM 17.54.351 seeena e~i~ien, as 
aMen~e~ by l:lr~a~e I (hp!il 199il ana l:lraate II (hpril 1985). 

(e) ~he ~epar~Ment hereb) aaep~e ana i"eerpetatee herein 
b"t referenee "'PeBt Pletheaf! fer J!hal~t!!tin!!' Selie Haste, 
Pk:tsieal/GkeMieal tle~heas", seeena eai~ien ae aMenaea l!!>y 
l:Jpaate I h'"''ril 1981) ana l::J!}aate II (hpdl 1985), \ohieh ie 
p1:1bliehea l!sy BP:., llfla whieh ee~s fet~k BPA'e e~ar~aata teet 
Metheaf! fsl aeterMinatien ef, a~SH~ ether thin~s, haeata \o!!SEe 
eharae~eriseiee e£ eelia waete. A eer) e~ ~hie f'l::lbliel!ltie" 
~ay be ebtai"e~ rte~ the serart~ent e! Bnuiren~e~tal Qt~alit), 
P9 Bex 288991, Helena, 1!1' 59629 8981. 
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17.54.324 TOXICITY CHARACTERISTIC (1) A waste exhibits 
the characteristic of toxicity if, using the toxicity 
characteristic leaching procedure. test method 1311 in "Test 
Methods for Evaluating Solid Waste. Physical/Chemical 
Methods". EPA Publication SW-846, as incorporated by reference 
in ARM 17. 54 . 3 51 the teo!! I! mel! he a!! aeeel!'ieea iH .-.RP4 17 . 54 . 3 51, 
the extract from a representative sample of the waste contains 
any of the contaminants listed in Table I at a concentration 
equal to or greater than the respective value given in that 
table. Where the waste contains less than 0. 5% filterable 
solids, the waste itself, after filtering using the 
methodology specified in ARM 17.54.351(1) (b), is considered to 
be the extract for the purposes of this rule. 

(2) remains the same. 

AUTH: 75-10-204, 75-10-405, MCA 
IMP: 75-10-203, 75-10-204, 75-10-405, MCA 

17.54. 325 RECLASSIFICATION TO A MATERIAL OTHER THAN A 
WASTE (1) In accordance with the standards and criteria in 
ARM 17.54.326 and the procedures in ARM 17.54.328, the 
department may determine on a case-by-case basis that the 
following recycled materials are n.ot wastes: 

(a) materials that are ~accumulated speculatively~ (as 
defined in ARM 17.54.301JJU_LU1) without sufficient amounts 
being recycled; 

(b) materials that are ~reclaimed,:, J.as defined in ARM 
17.54.301(3) (d)), and then reused within the original ~l!'iii'IBI!'~ 
production proces·s in which they were generated; or 

(c) remains the same. 

AUTH: 75-10-404, 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.326 STANDARDS AND CRITERIA FOR RECLASSIFICATION TO 
A MATERIAL OTHER THAN A WASTE (1) The department may grant 
requests for a reclassification from classification as a waste 
t2 those materials that are accumulated speculatively without 
sufficient amounts being recycled if the applicant 
demonstrates that sufficient amounts of the material will be 
recycled or transferred for recycling in the following year. 
If a request for reclassification is granted, it is valid only 
for the following year, but can be renewed, on an annual 
basis, by filing a new application. The department's decision 
~must be based on the following el!aHaarae aHa criteria: 

(1) (a) through (3) remain the same. 

AUTH: 75-10-404, 75-10-405, MCA 
IMP: 75-10-405, MCA 
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17.54.351 REPRESENTATIVE SAMPLING METHODS: TOXICITY 
CHARACTERISTIC LEACHING PROCEDQRE: CHEMICAL ANALYSIS TEST 
METHQDS; AND TESTING METHODS { 1) through { 1) {c) remain the 
same. 

{d) "ASTM Standard Test Method for Analysis of Reformed 
Gas by Gas Chromatography," ASTM Standard D 1946-82. available 
from American Society for Testing Materials. 1916 Race Street. 
Philadelphia. PA 19103; 

{e) "ASTM Standard Test Method for Heat of Combustion of 
Hydrocarbon Fuels by Bomb Calorimeter {High-Precision 
Method)," ASTM Standard D 2382-83. available from American 
Society for Testing Materials. 1916 Race Street. Philadelphia. 
PA 19103 i 

{f) "ASTM Standard Practices for General Techniques of 
Ultraviolet-Visible Quantitative Analysis," ASTM Standard E 
169-87. available from American Society for Testing Materials. 
1916 Race Street. Philadelphia. PA 19103; 

{g) "ASTM Standard Practices for General Techniques of 
Infrared Quantitative Analysis," ASTM Standard E 168-88 ... 
available from American Society for Testing Materials, 1916 
Race Street. Philadelphia. PA 19103; 

{h) "ASTM Standard Practice for Packed Column Gas 
Chromatography," ASTM Standard E 260-85. available from 
American Society for Testing Materials. 1916 Race Street, 
Philadelphia. PA 19103; 

{i) "ASTM Standard Test Method for Aromatics in Light 
Naphthas and Aviation Gasolines by Gas Chromatography," ASTM 
Standard D 2267-88, available from American Society for 
Testing Materials. 1916 Race Street. Philadelphia. PA 19103; 

{j) "ASTM Standard Test Method for Vapor Pressure
Temperature Relationship and Initial Decomposition Temperature 
of Liquids by l!!e~eril!!leeee Isoteniscope," ASTM Standard D 
2879-&&92 available from American Society for Testing 
Materials. 1916 Race Street. Philadelphia. PA 19103; 

{k) "APT! Course 415: Control of Gaseous Emissions," 
EPA Publication EPA-450/2-81-005, December 1981, which 
contains fundamental concepts of operation of equipment and 
techniques to control gaseous emissions from stationary 
sources. available from National Technical Information 
Service. 5285 Port Royal Road, Springfield. VA 22161; 

(1) "'fest P!etheae fel." B•,•ahtatifi'!J Selia lla!!te, 
Ph~eieal/Chemieal P!etheas", eeeefla eaitiefl as amenaea ~~ 
H!!!aate I (A!!ll"il 1984) ana Hraate II (Af'~il 19B5l, an EPA 
~H~lieat;ie8 set;tifi'!J ferth st;aflaara sam~lifi'!J, ext;l."aetien, ar~a 
a8al:, t ieal test; me thea!! !!el" ~he nst ieHal ha!!!ar ae>H!I "ae~e 
pre!Jl"Bm HI'FIS aeettment ndm~el" PBB? 129 291), and 

.filtt- lll. "Test Methods for Evaluating Solid Waste, 
Physical/Chemical Methods", EPA Publication SW-846, l.I~hird 
.Eedition {November 1986)~ as amended by Re·,•isiefl Updates I 
(DeeeMbe~ 198?) (July 1992), II (September 1994), IIA (August 
1993), IIB (January 1995). and III (December 1996! J, Th~ 
Third Edition of SW-646 and Updates I. II. IIA. liB and III 
(document number 955-001-00000-1) are available from the 
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Superintendent of Documents, US Government Printing office, 
Washington. DC 20402. !202! 512-1800. Copies of the Third 
Edition and its updates are also available from the National 
Technical Information Service !NTIS! , 5285 Port Royal Road 
Springfield. VA 22161. (703) 487-4650. Copies may be 
inspected at the Library. US Environmental Protection Agency, 
401 M Street. sw. washington, DC 20460; !1ft EP."t l'l:lelie!ll!ieft 
l!letl!:ifl§ £ert:h: ataHBa:rS l!llllftl!'lifl!, enerae1::iea, atui aftal,tieal 
eeee ftlel!hede fer !!:he ft!ll:ieft!ll h!!i!!lr!iette 11ael!e p~e!Jra"' 
(6eel:lftleHt: Hl:lftleet 955 eel e9999 1) . 'fhe l:hir!i e!iiEieft e£ ow 
846 eefti!:Bifte 47 !IH!Il}tieal teetiftg ftlel!:he6e (liete6 ift 49 CPR 
269.11) ~hieh !lte He!: eeHI!aiftea iA !!:he eeeeHa e6il!:ieft e£ this 
6ee~:~ftleftl!:. 

!ml "ASTM Standard Test Methods for Flash Point of 
Liquids by Setaflash Closed Tester." ASTM Standard D-3278-78. 
available from American Society for Testing Materials. 1916 
Race Street. Philadelphia. PA 19103; 

(nl "ASTM Standard Teat Methods for Flash point by 
Penaky-Martens Closed Tester." ASTM Standard D-93-79 or 
D-93-80. available from Affierican Society for Testing 
Materials. 1916 Race Street. Philadelphia. PA 19103; 

!ol "Flammable and Combustible Liquids Code" (1977 or 
1981) . available from the National Fire Protection 
Association. 470 Atlantic Avenue. Boston. MA 02210; 

!pl "Screening procedures for Estimating the Air Quality 
Impact of Stationary Sources, Revised", October 1992. EPA 
publication No. EPA-450/R-92-019. available from Environmental 
Protection Agency. Research Triangle Park. NC 27711; 

!gl "ASTM Standard Test Methods for Preparing 
Refuse-Derived Fuel (RDFl Samples for Analyses of Metals." 
ASTM Standard E926-86, Test Method C-Bomb, Acid Digestion 
Method, available from American Society for Testing Materials. 
1916 Race Street. Philadelphia. PA 19103; and 

!rl "API Publication 2517, Third Edition". February 
1989. "Evaporative Loss from External Floating-Roof Tanks," 
available from the American Petroleum Institute, 1220 L Street 
Northwest. washington, DC 20005. 

(2) remains the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.401 GENERAL PROVISIONS (1) remains the same. 
(2} AnY person who exports or imports for recovery 

hazardous waste subject to the manifesting requirements of 
subchapter 4 or subject to the universal waste management 
standards of ARM 17.54.311. to or from the countries listed in 
40 CFR 262.58(al (1), shall comply with 40 CFR 262. subpart H. 

(2) through (4) (c) remain the same, but are renumbered 
(3) through (5) (c). 

(d) For counting requirements, see ARM 17.54.308. Also. 
40 CFR 261.5!cl and (d) must be used to determine the 
applicability of provisions of this subchapter that are 
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dependent on calculations of the quantity of hazardous waste 
generated per month. 

+&+ jgl Because of episodic fluctuations in the rate of 
accumulation or monthly generation, a generator may at any 
given point in time, be subject to different regulatory 
requirements for differing accumulations or monthly 
generations of hazardous waste. The appropriate requirements 
in this subchapter ·become applicable to the generated or 
accumulated hazardous waste, as appropriate. It is the 
responsibility of the generator to insure compliance with such 
applicable requirements, and to maintain the documentation 
necessary to distinguish between such episodic fluctuations. 

(7) Persons responding to an explosives or munitions 
emergency in accordance with ARM 17.54.105 (5) (a) !iiil or !cl 
or ARM 17.54.612(1) (hl !il or (ivl are not required to comply 
with the standards of this subchapter. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54. 402 HAZARDOUS WASTE DETERMINATION: APPLICABILITY 
OF RULES TO GENERATOR CATEGORIES; SPECIAL REQUIREMENTS FOR 
CONDITIONALLY EXEMPT SMALL QUANTITY GENERATORS ( 1) through 
(4) remain the same. 

(5) The following special requirements apply to a 
conditionally exempt small quantity generator of acute 
hazardous waste: 

(a) 11 eeHdiEieHall) .eneR'I:!'t! geflerat:et ma} aeet.ttflttlaee 
hal!areletts •,castes er1 site l:ft f!l:laHtities tlf' te the limite 
Bf'eeifiee ir1 AR!I 17.5Li81(i)(e)(il. If he exeeeee thie 
l!l:lafttit} limit, the time peried ef .'lim 11.5Liii!1(2) fel! 
aeettml:llatieH ef ;iaetes er1 l!!ite b:)l a emall !JeHe'l'ater nill 
appl:)l. q>he time pel! iee rer aeel:lml:llatieH l:lftdet AR!! 
17.54.i21(2) be!JiHB fer the eer~ditierlall} exempt !Jer~eratel! at 
afty ti111e lfhen the aeettmttlatee ha!!areetts otae\::ee eneeee 1888 
J[ile!Jrams (2288 pel:lftae). If a generator generates acute 
hazardous waste in a calendar month in quantities greater than 
set forth below, all quantities of that acute hazardous waste 
are subiect to full regulation under subchapters 1. 4. 5. 6, 
9, and 11 of this chapter: 

( i l a total of one kilogram of acute hazardous wastes 
listed in 40 CFR 261.31 (incorporated by reference in ARM 
17.54.331), 261.32 !incorporated by reference in ARM 
17.54.332). or 261.33(e) !incorporated by reference in ARM 
17.54.333(1) (g)). 

!iil a total of 100 kilograms of any residue or 
!<.l?!!taminated soil.. waste, or other debris resulting from the 
clean-up of a spill. into or on any land or water. of any 
acute hazardous wastes listed in 40 CFR 261.31 (incorporated 
by reference in ARM 17.54.331). 261.32 !incorporated by 
reference in ARM 17.54.332), or 261.33(e} !incorporated by 
reference in ARM 17.54.333(1)(g)), !i.e .. those rule§ 
applicable to generators of greater than 1000 kg of 
non-acutely hazardous waste in a calendar month) . 
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!bl In order for acute hazardous wastes generated by a 
generator of acute hazardous wastes in quantities equal to or 
less than those set forth in !Sl !al !il or !iil of this rule to 
be excluded from full regulation under this subsection. the 
generator shall comply with the following requirements: 

!il ARM 17.54.402111: and 
!iil the generator may accumulate acute hazardous waste 

on-site. If the generator accumulates at any time acute 
hazardous wastes in quantities greater than those set forth in 
(5) tal !il or !iil of this rule. all of those accumulated 
wastes are subject to regulation under subchapters 1. 4, 5. 6, 
9. and 11 of this chapter. The time period of ARM 
17.54.42112). for accumulation of wastes on-site. begins when 
the accumulated wastes exceed the applicable exclusion limit: 
~ ~ A conditionally exempt small quantity generator 

may either treat or dispose of ft±& ~ hazardous waste in an 
on-site facility, or ensure delivery to an off-site storage, 
treatment, or disposal facility. Either facility, if located 
in the United States, ~ shall meet one of the following 
conditions, as applicable. Ie M~st: 

(i) be permitted under subchapters 1 or 6 of this 
chapter; 

(ii) be authorized by EPA to manage hazardous waste; 
(iii) be authorized to manage hazardous waste by a state 

with a hazardous waste management program approved by EPA; 
(iv) be licensed by the department as a solid waste 

management system pursuant to ARM Title 17, chapter 50, 
subchapter 5 (subject to any applicable restrictions of that 
subchapter and any applicable solid waste management system 
license restrictions) and. if managed in a municipal solid 
waste landfill. be subject to 40 CFR 258; 

!vl be permitted, licensed. or registered by the 
department to manage non-municipal non-hazardous waste and, if 
managed in a non-municipal non-hazardous waste disposal unit 
after January 1. 1998. it must be subject to the requirements 
in 40 CFR 257.5 through 257.30: or 

(vil be a facility which: 
.f¥t .1Al. beneficially use§. or re-useg, or legitimately 

recycle~ or reclaim§. wasteg; or 
~ lftl treat.!l. waste prior to beneficial use or re-use, 

or legitimate recycling or reclamation~~ 
!viil for universal waste managed under 40 CFR part 273 

!incorporated by reference in ARM 17.54.311(1) !all. be a 
universal waste handler or destination facility subject to the 
requirements of 40 CFR part 273. 

(6) The following special requirements apply to a 
conditionally exempt small quantity generator of hazardous 
~ 

(a) A conditionally exempt small quantity generator may 
either treat or dispose of their hazardous waste in an on-site 
facility. or ensure delivery to an off-site storage, 
treatment. or disposal facility. Either facility. if located 
in the United States, shall meet one of the following 
conditions. as applicable: 
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( i) be permitted under subchapters 1 or 6 of this 
chapter: 

(ijl be authorized by EPA to manage hazardous waste; 
(iii) be authorized to manage hazardous waste by a state 

with a hazardous waste management program approyed by EPA; 
( jy) be licensed by the department as a solid waste 

management system pursuant to ARM Title 17. chapter so. 
subchapter 5 (subject to any applicable restrictions of that 
subchapter and any applicable solid waste management system 
license restrictions) and. if managed in a municipal solid 
waste landfill be subject to 40 CFR part 258; 

(v) be permitted. licensed or registered by the 
department to manage non-municipal non-hazardous waste and. if 
managed in a non-municipal non-hazardous waste disposal unit 
after January 1. 1998. be subject to the requirements in 40 
CFR 257.5 through 257.30; or 

{vil be a facility which: 
{Al beneficially uses or re-uses. or legitimately 

recycles or reclaims waste; or 
(Bl treats waste prior to beneficial use or re-use. or 

legitimate recycling or reclamation: or 
(vii) for universal waste managed under 40 CFR part 273 

(incorporated by reference in ARM 17.54.311(1) (a)). be a 
universal waste handler or destination facility subject to the 
requirements of 40 CFR 273. 

+e+ ill A conditionally exempt generator's hazardous 
waste may be mixed with a solid waste (non-hazardous waste) 
and remain subject to these limited requirements even though 
the resultant mixture exceeds the quantity limitations 
identified in ARM 17.54.401(4) unless the mixture meets any of 
the characteristics of hazardous wastes identified in ARM 
17.54.320 through 17.54.324. 

+dT 1at If a conditionally exempt generator's ha~arae~s 
wastes are mixed with used oil, the mixture is subject to the 
requirements of 40 CFR Ppart 279 (incorporated by reference in 
ARM 17.54.309(5)). Any material produced from such a mixture 
by processing, blending, or other treatment is also so 
regulated if it is destiHed te ee e~rHed ter eHerg~ reeeoei,. 

AUTH: 75-10-204, 75-10-405, MCA 
IMP: 75-10-204, 75-10-405, MCA 

17.54.408 MANIFEST GENERAL REQUIREMENTS (1) through (5) 
remain the same. 

( 6) The requirements of this subchapter and ARM 
17.54.417(2) do not apply to the transport of hazardous wastes 
on a public or private right-of-way within or along the border 
of contiguous property under the control of the same person. 
even if such contiguous property is divided by a public or 
private right-of-way. Notwithstanding ARM 17.54.501. the 
generator or transporter shall comply with the reguirements 
for transporters set forth in ARM 17.54.511 and 17.54.512 iu 
the event of a discharge of hazardous waste on a public or 
private right-of-way. 
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(6) remains the same, but is renumbered (7) . 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.435 INTERNATIONAL SHIPMENTS (1) Any person who 
exports a hazardous waste from Montana to a foreign country or 
imports hazardous waste from a foreign country into Montana 
ftMt!H!- .l!.hs.l.l comply with the requirements of this chapter and 
with the special requirements of this rule. Except to the 
extent 40 CFR 262.58 and 40 CFR 262. subpart H, providee 
otherwise, a primary exporter of hazardous waste ~ shall 
comply with the special requirements of this rule and a 
transporter transporting hazardous waste for export ~ §hell 
comply with applicable requirements of subchapter 5 of this 
chapter. 

(2) through (3) (a) remain the same. 
(b) UeeiHeald:eH e!otall ~e eer1t te Ute OHiee ef Uaate 

PregraHte B!'lfereeHteHI:, ROIU"t Er~fereeHteHI: l3i' isier1 (06 529) , 
ElHd!l!'e!'IHte!'ll!al P!l!'eteel!ieH ."t!!eHe), 491 P4 Sl!!l!'eel!: SW, llaa'hir~gtefl, 
DO 29469 wil!!ot 11 Atter~tier1. Uetifieal!ieH te Elnf'Sl!'l! 11 f'l!'SHtiHeHtl} 
tHepla)'eli e!'l 1!:1\e rl!'e!'ll!: er !!:he er~;elepe. Notifications 
submitted by mail must be sent to the following mailing 
address: Office of Enforcement and Compliance Assurance. 
Office of Compliance, Enforcement Planning. Targeting. and 
Data Division (2222A), Environmental Protection Agency, 401 M 
St. SW. Washington. DC 20460. Hand-delivered notifications 
must be delivered to: Office of Enforcement and Compliance 
Assurance. Office of Compliance. Enforcement Planning. 
Targeting. and Data Division (2222A), Environmental Protection 
Agency. Ariel Rios Bldg .. 12th St. and Pennsylvania Ave. NW .. 
Washington. DC 20004. In both cases, the following must be 
prominently displayed on the front of the envelope: 
"Attention: Notification of Intent to Export". 

(c) through (6) (a) remain the same. 
(b) Reperl!e !l!'eqt~ireli l!e be Hlea \oith !!:he EP • ., shall be 

eefll!: l!e !!he relle"iflg alil!ltei!IS. Orriee ef llae!;e Pl!'S!!l!'aHtl!l 
Sr~fe:reeHteHt, RO~., Br~fereeMeHt Bi.isie!'l (06 529), Er~oil!'eHHteHI!al 
PreteetieH A!!efle}, 191 !! Sl!:teet 811, llaehhtgteH, BO 29469. 
Annual reports submitted by mail must be sent to the following 
mailing address: Office of Enforcement and Compliance 
Assurance. Office of Compliance, Enforcement Planning. 
Targeting. and Data Division (2222Al, Environmental Protection 
Aoency. 401 M St. sw. Washington. DC 20460. Hand-delivered 
reports must be delivered to: Office of Enforcement and 
Compliance Assurance. Office of Compliance. Enforcement 
Planning. Targeting. and Data Division (2222A). Environmental 
Protection Agency. Ariel Rios Bldg .. 12th St. and Pennsylvania 
Ave. NW·· Washington. DC 20004. 

(7) and (B) remain the same. 

AUTH: 75-10-404, 75-10-405, MCA 
IMP: 75-10-405, MCA 
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17.54.501 GENERAL PROVISIONS (1) and (2) remain the 
same. 

(3) Persons responding to an explosives or munitions 
emergency in accordance with ARM 17.54.105(5) !al !iiil or Ccl 
or ARM 17.54.612(1) Chl Cil or (ivl are not required to comply 
with the standards of this subchapter. 

(4) [RULES XI and XII] identify how the requirements of 
this subchapter apply to military munitions classified as 
waste under [RQLES IX and Xl . 

(5) A transporter of hazardous waste subject to the 
manifesting :requirements of subchapter 4. or subject to the 
universal waste management standards of ARM 17.54.311. that is 
being imported from or exported to any of the countries listed 
in 40 CFR 262.58(al (ll for purposes of recovery is subject to 
subpart A of 40 CFR part 263 and to all other relevant 
requirements of subpart H of 40 CFR part 262. including. but 
not limited to. 40 CFR 262.84 for tracking documents. 

AUTH: 75-10-204, 75-10-405, MCA 
IMP: 75-10-204, 75-10-212, 75-10-214, 75-10-221, 75-10-

225, 75-10-405, MCA 

17. 54. 505 MANIFEST SYSTEM ( 1) A transporter may not 
accept hazardous waste from a generator unless it is 
accompanied by a manifest, signed by the generator in 
accordance with subchapter 4 of this chapter. In the case of 
exports other than those subject to subpart H of 40 CFR part 
~. a transporter may not accept such waste from a primary 
exporter or other person~ 
~ if he knows the shipment does not conform to the EPA 

acknowledgment of consent; and 
-f-8+- unless, in addition to a manifest signed in 

accordance with provisions of ARM 17. 54.408, such waste is 
also accompanied by an EPA acknowledgment of consent which, 
except for shipment by rail, is attached to the manifest (or 
shipping paper for exports by water [bulk shipment)) . .Eru: 
exports of hazardous waste subject to the requirements of 
subpart H of 40 CFR part 262, a transporter may not accept 
hazardous waste without a tracking document that includes all 
information required by 40 CFR 262.64. 

(2) through (8) remain the same. 

AUTH: 75-10-404, 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.511 HAZARDOUS WASTE DISCHABGES--IMMEDIATE ACTION 
(1) through (3) (b) remain the same. 
(c) give notice to the department by immediately 

contacting the Montana hazardous materials emergency response 
system ( (406) 444 6911 841-3911), 

(4) and (5) remain the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 
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17 I 54 I 526 EMERGENCY PREPAREDNESS I PREVENTION I ANP 
RESPONSE AT TRANSFER FACILITIES (1) through (2) (c) (iil remain 
the same. 

(iii) In the event of a fire, explosion, spill or other 
release which could threaten human health or when the 
emergency coordinator has knowledge that a spill has reached 
surface water, the emergency coordinator shall immediately 
notify the National Response Center (using the 24 -hour 
toll-free telephone number (800)424-8802) and the department 
(using the 24-hour telephone number (406) H4 6911 841-3911. 

The notifications must include the following information: 
(A) through (3) remain the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.601 PURPOSE; APPLICA~ILITY (1) remains the same. 
(2) Except as provided 1n 40 CFR 265.1080/bl. the 

standards of 40 CFR part 265 (incorporated by reference in ARM 
17.54.609(5)), ~the requirements of this subchapterL and of 40 
CFR 264.552 ~L 264.553, and 264.554 (all adopted and 
incorporated by reference in ARM 17.54.702(5)) apply to owners 
and operators of all facilities which treat, store or dispose 
of hazardous waste referred to in ARM 17.54.150.~ ~The 40 
CFR part 268 standards incorporated by ref~rence i; ARM 
17, 54. 150 are considered material conditions or requirements 
of the interim status standards of this subchapter. 

AUTH: 75-10-404, 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54. 609 STANDARDS FOR EXISTING FACILITIES WITH 
TEMPORARY PERMITS (INTERIM STATUS) (1) A person who receives 
a temporary permit under ARM 17.54.605 ~shall comply with 
the standards and requirements in 40 CFR Ppart 265, subparts B 
through and including BPEE excluding subparts H and R and 40 
CFR 265.75. 

(2) through (4) remain the same. 
(5) The department hereby adopts and incorporates herein 

by reference 40 CFR Ppart 265, subparts B through and 
including BBEE, and excluding subparts H and R and 40 CFR 
265.75. The correct CFR edition is listed in ARM 17.54 .102. 
The equivalent of subpart H is set forth in subchapter 8 of 
this chapter. The equivalent of 40 CFR 265.75 is set forth in 
ARM 17.54. 613. Subparts B through Q of 40 CFR Ppart 265 are 
federal agency rules setting forth general facility standards 
(B) ; requirements for preparedness and prevention (C) ; 
requirements for contingency plan and emergency procedures 
(D); manifest system, recordkeeping and reporting requirements 
(E); ground water monitoring requirements (F) ; closure and 
post-closure requirements (G); requirements for use and 
management of containers (I), tanks (J), surface impoundments 
(K), waste piles (L), land treatment units (M), landfills (N), 
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incinerators (0), thermal treatment units (P), chemical, 
physical and biological treatment units (Q); requirements for 
drip pads at wood treating operations (W); air emission 
standards for process vents (AA); air emission standards for 
equipment leaks (BB) ; £tftd requirements for containment 
buildings (DD) ,;_ and hazardous waste munitions and explosives 
storage (EEl, A copy of 40 CFR Ppart 265, subparts B through 
and including BBEE, excluding subparts H and R, or any portion 
thereof, may be obtained from the Department of Environmental 
Quality, PO Box 200901, Helena, MT 59620~0901. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

l7. 54.610 CHANGES DURING TEMPORARY PERMITTING !INTERIM 
STATUS) (1) through (2) (g) remain the same. 

(h) changes necessary to comply with standards under 40 
CFR part 63, subpart EEE--National Emission Standards for 
Hazardous Air Pollutants From Hazardous Waste Combustors. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54.612 EXCLUSIONS (1) through (1) (f) remain the 
same. 

(g) the owner or operator of an "elementary 
neutralization unit" or a "wastewater treatment unit" as 
defined in ARM 17.54.201. provided that if the owner or 
operator is diluting hazardous ignitable (D001) wastes (other 
than the D001 High TOC Subcategory defined in 40 CFR 268.40 
incorporated by reference in ARM 17. 54. 150. Table Treatment 
Standards for Hazardous Wastes). or reactive {D003) waste. to 
remove the characteristic before land disposal. the 
owner/operator shall comply with the requirements set out in 
40 CFR 265.17(b) (incorporated by reference in ARM 17.54.609); 

(h) (i) except as provided in (1) (h) (ii) below, a person 
engaged in treatment or containment activities during 
immediate response to a hazardous waste discharge~ ep an 
imminent and substantial threat of a hazardous waste 
discharge, or an immediate threat to human health. public 
~etety, property. or the environment. from the known or 
suspected presence of military munitions. other explosive 
material. or an explosive device, as determined by an 
"~xplosive or munitions emergency response specialist" as 
defined in ARM 17.54.201. 

(ii) An owner or operator of a facility otherwise 
regulated by this subchapter ~ shall comply with all 
applicable requirements of 40 CFR Ppart 265, subparts C and D. 

(iii) remains the same. 
(ivl In the case of en explosives or munitions emergency 

response. if a federal. state. tribal or local official acting 
within the scope of his or her official responsibilities, or 
an explosives or munitions emergency response specialist. 
determines that immediate removal of the material or waste is 

18-9/23/99 MAR Notice No. 17-109 



-2013-

necessary to protect human health or the environment, that 
official or specialist mav authorize the removal of the 
material or waste by transporters who do not have EPA 
identification numbers and without the preparation of a 
manifest. In the case of emergencies involving militijkY 
munitions. the responding military emergency response 
specialist's organizational unit shall retain records for 3 
years identifying the dates of the response, the responsigle 
persons responding. the tvoe and description of material 
addressed, and its disposition. 

(i) and (j) remain the same. 
(kl universal waste handlers and universal waste 

transporters (as defined in ARM 17.54.201) handling the wastes 
listed below. These handlers are subject to regulation under 
40 CFR part 273 !incorporated by reference in ARM 
17, 54, 311 ( 1) (a) l, when handling the following universal 
wastes; 

(il batteries as described in 40 CFR 273.2 
/incorporated by reference in ARM 17.54.311(1) !all; 

( ii) pesticides as described in 40 CFR 273.3 
(incorporated by reference in ARM 17.54.311(1) (a)); and 

(iii) thermostats as described in 40 CFR 273.4 
!incorporated by reference in ARM 17.54.311(1) !all. 

-tk+ ill the disposal of c wastes in injection wells; 
however, where injection wells have associated surface 
facilities that treat, store or dispose of hazardous waste, 
such associated surface facilities are subject to the 
requirements of this subchapter. 

(m) [RULES XII and XIII] identify when the requirements 
of this subchapter apply to the storage of military munitions 
classified as waste under !RULES IX and Xl . The treatment and 
disposal of hazardous waste military munitions are sugject to 
the applicable permitting, procedural, and technical standards 
of this chapter. 

AUTH; 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54.701 PURPOSE (1) through (3) (a) remain the same. 
(b) owners or operators of solid waste management 

systems licensed by the department pursuant to ARM Title 17, 
chapter 50, subchapter 5, if the only hazardous waste the 
facility treats, stores, or disposes of is excluded from 
regulation by ARM 17.54.402(5) (special requirements for 
conditionally exempt generators); ~ 

(c) owners or operators of facilities managing 
recyclable materials described in ARM 17.54.309(1)(b), (c), 
and (d), except to the extent they are referred to in 
subchapter 11 of this chapter, in 40 CFR part 279 
(incorporated by reference in ARM 17.54.309), or in subparts 
C, F, or G of 40 CFR Ppart 266 (incorporated by reference in 
ARM 17.54.309(5))7~ 

!d) universal waste handlers and universal waste 
transporters (as defined in ARM 17.54.201) handling the wastes 
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listed below. These handlers are subiect to regulation under 
40 CFR part 273 (incorporated by reference in ARM 
17.54, 311 (ll (a) l . when handling the following universal 
wastes: 

( i l batteries as described in 40 CFR 273.2 
(incorporated by reference in ARM p.54.311(1l (a)): 

(iil pesticides as described in 40 CFR 273.3 
(incorporated by reference in ARM 17.54. 311 (1) (a) l; and 

(iii! thermostats as described in 40 CFR 273,4 
(incorporated by reference in ARM 17.54.311(1) (all, 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54.702 STANDARDS AND REQUIREMENTS FOR PERMITTED 
FACILITIES ( 1) Except as provided in ARM 17, 54, 13 7, any 
person who owns or operates a HWM facility ~ §hBll comply 
with the standards in 40 CFR Ppart 264, subparts B through and 
including &BEE, excluding subpart Hand 40 CFR 264.75. 

(2) through (4) remain the same. 
(5) The department ftereby adopts and incorporates herein 

by reference 40 CFR Ppart 264, subparts B through and 
including &BEE, excluding subpart H and 40 CFR 264.75. The 
correct CFR edition is listed in ARM 17.54 .102, The 
equivalent of subpart H is set forth in subchapter 8 of this 
chapter. The equivalent of 40 CFR 264.75 is set forth in ARM 
17.54. 705, Subparts B through &BEE, excluding subpart H, are 
federal agency rules setting forth, respectively, general 
facility standards (B) ; requirements for preparedness and 
prevention (C); requirements for contingency plan and 
emergency procedures (D); manifest system, recordkeeping and 
reporting requirements (E); ground water monitoring 
requirements (F); closure and post-closure requirements (G); 
requirements for use and management of containers (I) , tanks 
(J), surface impoundments (K), waste piles (L), land treatment 
units (M), landfills (N), and incinerators (0); corrective 
action for solid waste management units (S); requirements for 
drip pads at wood treating operations (W) ; requirements for 
miscellaneous units (X); air emission standards for process 
vents (AA) ; air emission standards for equipment leaks (BB) ; 
ftfl6 requirements for containment buildings (DD) ; and hazardous 
waste munitions and explosives storage (EEl . A copy of 40 CFR 
P.Qart 264, subparts B through and including BBE,E, excluding 
subpart H or any portion thereof, may be obtained from the 
Department of Environmental Quality, PO Box 200901, Helena, MT 
59620-0901. 

(6) remains the same. 

AUTH: 75-10-405, 75-10-406, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17. 54. 907 PUBLIC NOTICE OF PERMIT ACTIONS AND PUBLIC 
COMMENT PERIOD (1) The department adopts and incorporates by 
reference herein 40 CFR 124.31. 124.32 and 124.33, with the 
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exception of paragraph (a) under each section. which is 
reolaced as follows: 

(a) 124.31 (a) : The requirements of this section apply 
to applications for initial permits for hazardous waste 
management units. The requirements of this section shall also 
apply to applications for renewal of permits for such units, 
where a significant change in facility operations is proposed. 
For the purposes of this section. a "significant change" is 
any change that would qualify as a major permit modification 
under ARM 17.54.126. The requirements of this section do not 
apply to minor permit modifications under ARM 17.54.128 or to 
applications that are submitted for the sole purpose of 
conducting post-closure activities or post-closure activities 
and corrective action at a facility. 

(b) 124,32 (a) : The requirements of this section apply 
to all applications for initial permits for hazardous waste 
management units. The requirements of this section shall also 
apply to applications for revocation and reissuance of permits 
for such units under ARM 17.54.126. The requirements of this 
section do not apply to permit modifications under ARM 
17.54.128 or permit applications submitted for the sole 
purpose of conducting post-closure activities or post-closure 
activities and corrective action at a facility. 

(c) 124.33 (a) : The requirements of this section apply 
to all applications for permits for hazardous waste management 
J.!D.itL. 

( 1) through ( 9) remain the same, but are renumbered ( 2) 
through (10). 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54,1101 APPLICABILITY ( 1) through ( 2) (b) remain the 
same. 

(c) Hazardous wastes that are exempt from regulation 
under ARM 17.54.307 and 17.54.309(1) (c)(") (.iii) (iiiland(ivl, 
and hazardous wastes that are subject to the special 
requirements for conditionally exempt small quantity 
generators under ARM 17.54.402(2). 

(d) and (3) remain the same. 
(3) (a) To be exempt from ARM 17.54.1105 through 

17.54.1113, an owner or operator of a metal recovery furnace 
or mercury recovery furnace ~ ~ comply with the 
following requirements, except that an owner or operator of a 
lead or a nickel-chromium recovery furnace, or a metal 
recovery furnace that burns baghouse bags used to capture 
metallic dusts emitted by steel manufacturing, ~ ~ 
comply with the requirements of (3) (c) of this rule: 

(i) through (3) (b) remain the same. 
(c) To be exempt from ARM 17.54.1105 through 17.54.1113, 

an owner or operator of a lead or nickel-chromium or mercury 
recovery furnace, or a metal recovery furnace that burns 
baghouse bags used to capture metallic dusts emitted by steel 
manufacturing, ~ shall provide a one-time written notice to 
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the department identifying each hazardous waste burned and 
specifying whether the owner or operator claims an exemption 
for each waste under this subsection or (3) (a) of this rule. 
The owner or operator ~ §hall comply with the requirements 
of (3) (a) of this rule for those wastes claimed to be exempt 
under that section and ~ aball comply with the requirements 
below for those wastes claimed to be exempt under this 
~section. 

(i) The hazardous wastes listed in 40 CFR part 266. 
Appendices XIL &flS XII. and XIII (as incorporated by reference 
in ARM 17.54.1118) e£ t!fti!!l !!ll:i5el!!:a!!l!er and bag house bags used 
to capture metallic dusts emitted by steel manufacturing are 
exempt from the requirements of (3) (a) of this rule, provided 
that: 

(A) A waste listed in 40 CFR part 266. Appendix XI (as 
incorporated by reference in ARM 17.54.1118) must contain 
recoverable levels of lead, a waste listed in 40 CFR part 266. 
Appendix XII (as incorporated by reference in ARM 17.54.1118) 
must contain recoverable levels of nickel or chromium, a waste 
listed in 40 CFR part 266. Appendix XIII (as incorporated by 
reference in ARM 17.54 .1118) must contain recoverable levels 
of mercury and contain less than 500 ppm of 40 CFR part 261. 
Appendix VIII organic constituents, and baghouse bags used to 
capture metallic dusts emitted by steel manufacturing must 
contain recoverable levels of metal; and 

(B) through (D) remain the same. 
(ii) The department may decide on a case-by-case basis 

that the toxic organic constituents in a material listed in iQ 
CFR part 266, Appendix XIL er XII, or XIII (as incorporated by 
reference in ARM 17.54.1118) e£ thi!!l !!IH5efia~ter that contains 
a total concentration of more than 500 ppm toxic organic 
compounds listed in ARM 17.54.352(1) (b), may pose a hazard to 
human health and the environment when burned in a metal 
recovery furnace exempt from the requirements of this 
subchapter. In that situation, after adequate notice and 
opportunity for comment, the metal recovery furnace will 
become subject to the requirements of this subchapter when 
burning that material. In making the hazard determination, 
the department will consider the following factors: 

(A) and (B) remain the same. 
(C) Whether the acceptable ambient levels established in 

40 CFR part 266. Appendices IV or V (as incorporated by 
reference in ARM 17.54.1118) ef thie s~:~5eha!'ter may be 
exceeded for any toxic organic compound that may be emitted 
based on dispersion modeling to predict the maximum annual 
average off-site ground level concentration. 

(4) through (6) remain the same, 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54 .1105 PERMIT STANDARDS FOR BURNERS 
(5) (h) (i) (A) remain the same. 

(1) througr 
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(B) If specified by the permit, carbon monoxide (CO), 
hydrocarbons (He) , and oxygen on a continuous basis at a 
common point in the boiler or industrial furnace downstream of 
the combustion zone and prior to release of stack gases to the 
atmosphere in accordance with operating requirements specified 
in (S) (b) (ii) of this rule. CO, HC, and oxygen monitors must 
be installed, operated, and maintained in accordance with 
methods specified in 40 CFR part 266. Appendix IX (as 
incorporated by reference in ARM 17.54. 1118) ef ehis 
e~eeha~:~ter. 

(5) (h) (i) (C) through (6) (d) remain the same. 
(e) Sampling and analysis shall be in conformance with 

procedures described in Test Methods for Evaluating Solid 
Waste, Physical/Chemical Methods (incorporated by reference in 
ARM 17.54.351). The statistical methodology will be the same 
employed for Bevill residue determinations as described in 40 
CFR part 266. Appendix IX ef ehis el:leeha~l':er. That is, the 
annual samples (taken after hazardous wastes are burned) will 
be compared to background samples for the constituents of 
concern. The 95% confidence interval about the mean of the 
background levels must be used in the comparison of the annual 
and background samples. The concentration of a constituent in 
the annual sample is not considered to be significantly higher 
than in the background sample if the concentration does not 
exceed the upper limit of the 95% confidence interval about 
the mean that was established for the background level. 

(f) remains the same. 

AUTH: 75-10-405, 75-10-406, MCA 
IMP: 75-10-405, 75-10-406, MCA 

17.54.1106 STANDARDS TO CONTROL ORGANIC EMISSIONS 
(1) through (2) (a) remain the same. 
(b) CO and oxygen shall be continuously monitored in 

conformance with "Performance Specifications for Continuous 
Emission Monitoring of Carbon Monoxide and Oxygen for 
Incinerators, Boilers, and Industrial Furnaces Burning 
Hazardous Waste" in 40 CFR part 266. Appendix IX (as 
incorporated by reference in ARM 17.54 .1118) ef ehie 
eMbehl!ll!'ter. 

(c) through (3) (b) remain the same. 
(c) HC shall be continuously monitored in conformance 

with "Performance Specifications for Continuous Emission 
Monitoring of Hydrocarbons for Incinerators, Boilers, and 
Industrial Furnaces Burning Hazardous Waste" in 40 CFR part 
~ Appendix IX (as incorporated by reference in ARM 
17.54.1118) e£ this s~eeha~eer. co and oxygen shall be 
continuously monitored in conformance with (2) (b) of this 
rule. 

(d) and (4) remain the same. 
(5) Owners and operators of boilers and industrial 

furnaces ~ shall conduct a site-specific risk assessment as 
follows to demonstrate that emissions of chlorinated 
dibenzo-p-dioxins (PCDDs) and dibenzofurans (CDDs/COFsl do not 
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result in an increased lifetime cancer risk to the 
hypothetical maximum exposed individual (MEI) exceeding 1 in 
100,000 (this provision may be waived if, the owner or operator 
of the facility can demonstrate, to the satisfaction of the 
department, that raw materials and fuels used are such that 
dioxins and furans would not be present in waste residues or 
emissions) : 

(a) During the trial burn, determine emission rates of 
the tetra-octa congeners of ehlerinatea di~enBI!! fl Sii!!Kiftl!! 
-fPCDDst and ail3enaefttutne (CDDs/CDFst using Method ~Q.Qm. 
"Sampling Method for Polychlorinated Dibenzo-p-Pioxins and 
Polychlorinated Dibenzofurans Emissions from Stationary 
Sources". from EPA Publication SW-846. "Beterlftinatien ef 
Pel) ehlerinated Bi~enl!le p Bienine ana Pel') ehlerinal!ea 
Biee81!1ef~rane (PCBPe) frelft Statienar) Se~reee", in AppendiK IX 
(as incorporated by reference in ARM 17.54 .HH~) ef thie 
eueehaptet; 

(b) Estimate the 2,3,7,8-TCDD toxicity equivalence of 
the tetra-octa CDDs/CDFs congeners using "Procedures for 
Estimating the Toxicity Equivalence of Chlorinated 
Dibem:o-p-Dioxin and Dibenzofuran Congeners" in 40 CFR part 
266. Appendix IX (as incorporated by reference 1n ARM 
17. 54. 1118) er t:hie e~hehsflter. Multiply the emission rates 
of CDD/CDF congeners with a toxicity equivalence greater than 
zero (see the procedure) by the calculated toxicity 
equivalence factor to estimate the equivalent emission rate of 
2,3,7,8-TCDD; 

(c) Conduct dispersion modeling using methods 
recommended in Appendix W of 40 CFR part 51 ("Guideline on Air 
Quality Models (revised)" (1986) and its supolementsl, 
Gl:lideli8e e8 .. .it Q~:~alit) Pledele (Reoieed) ex the "Hazardous 
Waste Combustion Air Quality Screening Procedure", nhieh are 
provided in ~pendieee K and Appendix IX of 40 CFR part 266, 
reepeetioel), or "BPA SCR:BBU Sereenin~ Preeedttre" ae aeseri13ea 
in ~Screening Procedures for Estimating Air Quality Impact of 
Stationary Sources, revised" (as incorporated by reference in 
ARM 17.54.H*351), to predict the maximum annual average 
off-site ground level concentration of 2,3,7,8-TCDD 
equivalents determined under J2l(b) above. The maximum annual 
average e8 site concentration must be used when a person 
resides on-site; and 

(d) The ratio of the predicted maximum annual average 
ground level concentration of 2,3,7,8-TCDD e~uivalents to the 
risk-specific dose for 2,3,7,8-TCDD (2.2 X 10·) provided in iQ 
CFR part 266, Appendix V (as incorporated by reference in ARM 
17. 54. 1118) er ehie sul3ehapter (Zl. Zl X 19--"t shall not exceed 
1.0. 

(6) Altei"rHI:i:Le IIC limit fer ft:trnaees odth er!!j!inie 
M!itter in r!iw material. Fer in~1:1etrisl £~:tr8e;ees that eannet 
111eet the Zl8 flpM• IIG limit eeea~:~ee e£ ergani:e matter il'l l'lerlftal 
raw mat;er ial, the elepartment Ma) eete;elish an alternaeb e ue 
limit en a ease 13) ease hasie (~:~n~er a f!art B per111it preeeea, 
ift!JI at a leYel !:he;t ensttres that fl1:1e !!J!il!! IIG (and COl eeneen 
tratienl!! olhen ettrnil'l~ Ral!lareletts .. aete are f!BI: greater than 
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uher1 Het ettrftirl~ ha!!are!etts uaste (the eeselirte IIG leve 1) 
f!re;iaee! that the e .. l'ler er er'e~el!er eelftr'liee l4ith the 
£ellerJ~·iP.a~ ret!!l:tiremeftte. Uawe • el!, eefttef\1! h:ilHs ee!ftti1'!9efi tatitk a 
B~ pase e!ttee lfteetirtg the req~:~irelftertts ef (7) ef this ~Hle, .are 
rtel! eligiele fer ar1 altexrtal!ioe He liMit. 

(a) llhePI the eeselir1e IJe (aPia 00) level i!!l aeterlftil'lee!, 
the ewner er !!r'eratet ll'tttel! e!elft!!ft!!ll!rel!e !!hal! !!he faeility is 
eieeigHe~ l!lftei eperaeea te mifliffti!le ft')eh:eeeal!:eft etnieeieru!!i fren. 
f~:~ele ar18 Ia\i lftatet ials afte! el!ae !!he faeilit) i!!l ptee!t:teil"'!' 
ft!!!'lftal p~ee!t:tets t:tfte!er l'lerlftal epetal!ir~g eer~aitiefts teee!il"'g 
ft!!!'lftal ieee!steelts a!'le! ft:tels. 'fhe easeline IIG (a!'la GO) leoel 
ie e!eH:I'Iee! as tl!e aoerage 1ner all valie! l!eet tt:tfte ef the 
highest het:ti 1) rellil'lg a • erage u alt:te fer eaeh rt:tl'l o#hel'l the 
faeilit) flees r~et 5t:trl"' l!B!!etae~:~s ;;aste, Ba;t:tl!ltea Be 
apf1!'8r'rial!e l!e eefteie!et tl!e >Biiaeilit) e£ h)elteear5el'l leoele 
tt!'laer geee! eelft5t:tetiel'l eperel!iftg eer~aitiel'le. !fhe eaeelifte eo 
leuel is aeterlfti!'lea eaeea el'l the teet r~:~r~e t:teea te estaelieh 
l!l!e easelifte He le • el aHa i!!l aefir~ee! ae the a • erage e • er all 
l!est rt:tft!!l ef the higheet l!e~:~:rl} rellir1g average eo -.alt:te fer 
eaeh E"ttfl. "ere ehaA eH:e Baseline le ... el Ml:lst: Be elete!.'ft'lifteei if 
!!he fBeilit~ !!fleratee Hl'laet aiffetel'lt lft8aee !!hat ma) ger1erate 
eigftiHear~tl) e!Hferel"!l! 110 (artd 00) le • ele, 

(e) Tl!e e .. l'ler er eperater lftt:tet e!e • ele!' ar1 appreaeh te 
lfteftiter ever tiMe ehar~gee ifl the er'eratier1 ef the faeilit} 
thee eet:tle! tee!t:tee the eaeelir~e IIG leoel, 

(e) The eoiPier er 8f1erater lftl:l:i!lt eerte!l:tet elftiesier~e teetil'lg 
a~:~rirtg the trial Bl:f!PI te. 

(i) Beterlft:l.l"!e ehe ectselil'le IIG (!!I'IB 00) level, 
(iii Belftel'letral!e that, .. hel'l ka!!a!e!et:te 01aete ie BI:Hl'lea, 

IIC (aPia GO) leoele ae r~ee eneeea the eaeelir~e le~·el, a'Aa 
(iii) Ilier~tH} the tYf!eB a!'lli eer~ee'Atrat:iems ef ergartie 

eaMf!ettl'llie listed in An!! 17.54.352(1) (e) thee are elftittea arte 
eeftattel! aiefleteiel'l lftee!eliH!Y te fHefliet !:he lftel!illl\il!l !IH'I\\ial 
a, er age gret:trta le, el eeseer~eret: iert e£ eaeh er!YaHie eelftfJet:tlifl. 
Grt eite grettl'lli le•el ee!'leertt:latiese mttet: ee eel"'eiaeJ:"ee! f'er 
ehie e;alt:tat:ier~ if a flerees reeilies er1 eite. 

(A) Saltlpli'A!Y asa artal}eis ef et!YaHie eMieeiert!!l ekall be 
eenflttel!ea H!lii'I!Y r>reeeflt:tree preeerif.efl e, !:he eef!artlftel'lt. 

(B) Bisf!ereier~ lfteaeli'A!Y ehall ee eerte!~eeee! aeeerliiH~ t:e 
l'reeeatt!ee r>teviliefl b) (5) (e) ef t:hie rttle, ane 

( L l Belfteftetrate that lftanilftttlft artP!t:tal a • e¥ a!Ye ~~ ettl'la 
le, el eer~eer~l!retierte et' the et !Yartie eeMf!et:tPiaB iliel'lt: i fie a irt 
(e) (iii) Bi!!eve de rtet eneeeli the £ellewii"'!Y le•el!!. 

(A) Fer ehe ner~eareil'le!Ye'Aie eeltlfl!!HI"'IiB lietea irt 
IV !!Is ineerf!eratee! ey teferel"!ee ifl ARI1 17.54 .1118) et' tfiie 

IV (ae 
il'leeipei~te~ I!!) re£erenee in~~~ 17.54.1118), 

!B) Fe:r ebe eareir~eger~:l.e eeltlflst:tne!B lietee! il'l Aflflel'leix 't' 
(al!l ifleer.r>etal!ea I!!:)' Ieferertee iH PJU1 17.54 .1118) e£ tfiie 
!!ttl!!ehapter, !!he et:tlft fer all e!!lftf'et:tl'lliB ef t:he rat:iee ef the 
ee~~al gre~H8 leuel eefteefttEaeie~ te tfle leuel e~taBlieftea~ 
Af!!'ePiaiu Y eal'll'!ee elteeeli 1. e. !fa eetilftal!e the kealtk rielt 
frel'ft el!leril'latei!J flif.en!!a fl aieniH!I !!Pia aif.ePI!!8ft:trah eal'lgeP!ere, 
t:tse the f!!eeedttree preeeribed b} (5) (e) ef tfti!'! l''tlle te 
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estimate the i!, 3, 7, 8 'fCBB eenieiey efftti • alenee ef the 
eef'lgePJ:el!!J. 

(C) Fet eemret~nfie net lieeea in Af!f!el'laix IV er '1, (ae 
ifleel!rse:ra'eeel lei} l!eferenee iH: A:Rt4 17. S4 .1118), 9.1 lfliere!Jrs:me 
rer etteie lftetet. 

(a) All h}Eireearee!'l leoele ereeified t~naet ehie eeeeiel'l 
ate te ee menitered and re~eE"ted ae e~eei!iea il'l (3) (a) aPI!i 
(e) ef this rt~le. 

(7) through (9) remain the same, but are renumbered (6) 
through (8). 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.1107 STANDARDS TO CONTROL PARTICULATE MATTER 
(1) A boiler or industrial furnace burning hazardous 

waste may not emit particulate matter in excess of 180 
milligrams per dry standard cubic meter (0.08 grains per dry 
standard cubic foot) after correction to a stack gas 
concentration of 7% oxygen, using procedures prescribed in 40 
CFR Pgart 60, Appendix A, methods 1 through 5, and 40 CFR gart 
266. Appendix IX (as incorporated by reference in ARM 
17.54.1118) ef thie stteehartet. 

(2) remains the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-40~>. MCA 

17.54.1108 STANPARDS TO CONTROL METALS EMISSIONS 
( 1) The owner or operator ~ shall comply with the 

metals standards provided by (2), (3), (4), (5), or (6) of 
this rule for each metal listed in Jll(b) of this rule that is 
present in the hazardous waste at detectable levels using 
analytical procedures specified in Test Methods for Evaluating 
Solid Waste, Physical/Chemical Methods (SW-846), incorporated 
by reference in ARM 17.54.351(1)+et ill. 

(2) Tier I feed rate screening limits· for metals are 
specified in 40 CFR gart 266, Appendix I (as incorporated by 
reference in ARM 17.54.1118) e£ this st~eehartet as a function 
of terrain-adjusted effective stack height and terrain and 
land use in the vicinity of the facility. Criteria for 
facilities that are not eligible to comply with the screening 
limits are provided in seetien (2) (g) of this rule. 

(a) Ne!'leareine~enie metals. The feed rates of antimony, 
barium, lead, mercury, thallium, and silver in all feed 
streams, including hazardous waste, fuels, and industrial 
furnace feed stocks shall not exceed the screening limits 
specified in 40 CFR part 266, Appendix I (as incorporated by 
reference in ARM 17.54.1118) ef this st~beha~eer. 

(i) and (ii) remain the same. 
(b) Gateine~enie metals. 
(i) The feed rates of arsenic, cadmium, beryllium, and 

chromium in all feed streams, including hazardous waste; 
fuels, and industrial furnace feed stocks shall not exceed 
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values derived from the screening limits specified in ~ 
part 2661 Appendix I (as incorporated by reference in ARM 
17.54 .1118) ef thie e1:1eeh~1'te!. The feed rate of each of 
these metals is limited to a level such that the sum of the 
ratios of the actual feed rate to the feed rate screening 
limit specified in Appendix I shall not exceed 1.0, as 
provided by the following equation: 

n AFRu 1 

E E 1.0 
i=1 FRSLu 1 

where: 
n=number of carcinogenic metals 
AFR=actual feed rate to the device for metal "i" 
FRSL=feed rate screening limit provided by 40 CFR part 
~ Appendix I (as incorporated by reference in ARM 
17.54.1118) e£ this SM~ehal'ter for metal "i" 

(ii) through (B) remain the same. 
(c) (i) The terrain-adjusted effective stack height 

(TESH) is determined according to the following equation: 

TESH=Ha+Hl-Tr 
where: 

Ha=Actual physical stack height 
H1=Plume rise as determined from 40 CFR par~ 266~ 
Appendix VI (as incorporated by reference l.n ARM 
17.54 .1118) e£ thie I!!Meehal'ter as a function of stack 
flow rate and stack gas exhaust temperature. 
Tr=Terrain rise within 5 kilometers of the stack. 

(ii) through (2) (d) remain the same. 
(e) The screening limits are a function of whether the 

facility is located in an area where the land. use is urban or 
rural I To determine whether land use in the vicinity of the 
facility is urban or rural, procedures provided in 40 CFR pa~t 
~ l~l'eftaieee Appendix IX er-* (as incorporated by reference 
in ARM 17.54.1118) I or 40 CFR part 51. Appendix W e£ thie 
eMeehal'ter shall be used. 

(f) through (h) remain the same. 
(3) Tier II emission rate screening limits. B"'il!!eieft 

!~te l!!ereeftiftg li"'ite are specified in 40 CFR part 266~ 
Appendix I (as incorporated by reference in ARM 17.54.1118) as 
a function of terrain-adjusted effective stack height and 
terrain and land use in the vicinity of the facility. Criteria 
for facilities that are not eligible to comply with the 
screening limits are provided in (2) (g) of this rule. 

(a) Ne8eareiftegeftie "'etale. The emission rates of 
noncarcinogenic metals such as antimony, barium, lead, 
mercury, thallium, and silver shall not exceed the screening 
limits specified in 40 CFR part 266, Appendix I (as 
incorpor·ated by reference in ARM 17.54. 1118) ef this 
eMI3e!otal'ter. 
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(b) careiftegeftie Metals. The emission rates of 
carcinogenic metals such as arsenic, cadmium, beryllium, and 
chromium shall not exceed values derived from the screening 
limits specified in 40 CFR part 266. Appendix I (as 
incorporated by reference in ARM 17.54 .1118) e~ this 
slieehaf"l!er. The emission rate of each of these metals is 
limited to a level such that the sum of the ratios of the 
actual emission rate to the emission rate screening limit 
specified in Appendix I las ifteerperate~ B)' !e~ereftee ift A.~1 
11.5i.lll8) shall not exceed 1.0, as provided by the following 
equation: 

n 
l: 
i=1 ERSL 1" 

where: 

l: 1.0 

n=number of carcinogenic metals 
AER=actual emission rate for metal "i" 
ERSL=emission rate screening limit provided by 40 CFR 

part 266 I Appendix I (as incorporated by reference in ARM 
17.54.1118) ef this Blieehapter for metal "i". 

(c) through (4) (a) remain the same. 
(b) 40 CFR part 2661 Appendices IV and V (as 

incorporated by reference in ARM 17.54 .. 1118), list the 
acceptable ambient levels for purposes of this rule, Reference 
air concentrations (RACs) are listed for the noncarcinogenic 
metals and 10' risk-specific doses (RSDs) are listed for the 
carcinogenic metals. The RSD for a metal is the acceptable 
ambient level for that metal provided that only 1 of the 4 
carcinogenic metals is emitted. If more than 1 carcinogenic 
metal is emitted, the acceptable ambient level for the 
carcinogenic metals is a fraction of the RSD as described in 
lil_(c) below. 

(c) through (f) remain the same. 
(5) The owner or operator may adjust the feed rate 

screening limits provided by 40 CFR part 266 I Appendix I (as 
incorporated by reference in ARM 17.54 .1118), e~ this 
e\ieehapte! to account for site- specific dispersion modeling. 
Under this approach, the adjusted feed rate screening l:imit 
for a metal is determined by back-calculating from the 
acceptable ambient level provided by 40 CFR oart 266. 
Appendices IV and V (as incorporated by reference in ARM 
17.54.1118) , ef t:hie Blieehaptet using dispersion modeling to 
determine the maximum allowable emission rate. This emission 
rate becomes the adjusted tier I feed rate screening limit. 
The feed rate screening limits for carcinogenic metals are as 
prescribed in (2) (b) of this rule. 

(6) Alten1at:ive implemeftt:at:ien sppreaehee; 
~ The department may approve on a case-by-case basis 

approaches to implement the tier II or tier III metals 
emission limits provided by ( 3) or (4 l of this rule 
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alternative to monitoring the feed rate of metals in each 
feedstream. 

-fer ill The emission limits provided by (4) of this 
rule must be determined as follows: 

+B- ill For each noncarcinogenic metal, by back~ 
calculating from the RAC provided in 40 CFR part 266. Appendix 
IV (as incorporated by reference in ARM 17.54.1118), er ~hi~ 
etteehaJ:!I!er to determine the allowable emission rate for each 
metal using the dilution factor for the maximum annual average 
ground level concentration predicted by dispersion modeling in 
conformance with +&+ liL of this rule; and 
~ lbl For each carcinogenic metal by7 
.fM- BQack-calculating from the RSD provided in 40 CFR 

part 266. Appendix V (as incorporated by reference in ARM 
17.54 .1118), e£ thi~ etteeha)!:lter to determine the allowable 
emission rate for each metal if that metal were the only 
carcinogenic metal emitted using the dilution factor for the 
maximum annual average ground level concentration predicted by 
dispersion modeling in conformance with +&+ l2l of this rule; 
and 

(B) remains the same but is renumbered (c) . 
(7) s~ieeieft testin~. 
+a+ ~ Emission testing for metals shall be conducted 

using Method 0060. "Determinations of Metals in Stack 
Emissions", from EPA Publication SW-846, the llt~ltiJ:!le P1etals 
'Fraift ae eeseril!!ea in .. lfiJ!'eftfl:i!K Ill (as incorporated by 
reference in ARM 17.54.~~), er this stteehaJ:!ter. 

-fer ill Emissions of chromium are assumed to be 
hexavalent chromium unless the owner or operator conducts 
emissions testing to determine hexavalent chromium emissions 
using procedures prescribed in Method 0061. "Determination of 
Hexavalent Chromium Emissions from Stationary Sources", from 
EPA Publication SW- 646, ••<f!J:!erHHle IK (as incorporated by 
reference in ARM 17.54.~~) ef thie etteehapter. 

+&+ l1Ql Dispersion modeling required under this rule 
shall be conducted according to methods recommended in 40 CFR 
part !;i1. Appendix W ("Guideline on Air Quality MOdelS 
(revised)" (1986) and its supplements), Appene:i:n K (as 
ifteerperal!eli e~ referenee il'l P<RI1 17.54. 1118) ' ef this 
~tteehl!l!!l!er, the "Hazardous Waste Combustion Air Quality 
Screening Procedure" described in 40 CFR part 266, Appendix IX 
(ae iftee:rJ:!~ratee e) refei ePtee il'l l'tRP1 1?. st. 1118) , or .ll.Bf'A 

SORBBN Sereeftil'l~ Preeefl:ttre" as fl:eserieea in ~Screening 
Procedures for Estimating Air Quality Impact of Stationary 
Sources. Revised." incorporated by reference in ARM 
17.54 ·**J2J. to predict the maximum annual average off-site 
ground level concentration. However, on-site concentrations 
must be considered when a person resides on-site. 

(9) remains the same but is renumbered (11). 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

MAR Notice No. 17-109 18-9/23/99 



-2024-

17,54.1109 STANPARDS TO CONTROL HYDROGEN CHLORIDE (HCL) 
AND CHLORINE GAS (CL2 l EMISSIONS (1) remains the same. 

(2) (a) Tier f feed rate screening limits. Feea !'ate 
ee!'eeni!'I!J lilllits are specified for total chlorine in .iQ..__£[R 
part 266, Appendix II (as incorporated by reference in ARM 
17.54.1118), ef this s~eehapte!' as a function of 
terrain-adjusted effective stack height and terrain and land 
use in the vicinity of the facility. The feed rate of total 
chlorine and chloride, both organic and inorganic, in all feed 
streams, including hazardous waste, fuels, and industrial 
furnace feed stocks shall not exceed the levels specified. 

(b) Tier II emission Pate Be!'eeni!'II!J limit!!. EmiBBie!'l 
rate screening limits for HCl and Cl2 are specified in iQ_£ER 
part 266, Appendix III (as incorporated by reference in ARM 
17.54.1118), ef thiB BMeehapte!' as a function of 
terrain-adjusted effective stack height and terrain and land 
use in the vicinity of the facility. The stack emission rates 
of HCl and Cl 2 shall not exceed the levels specified. 

(c) through (d) remain the same. 
(3) ~ie!' III site speeifie !'isk asBesBments. 
+a+ Conformance with the tier III controls must be 

demonstrated by emissions testing to determine the emission 
rate for HCl and Cl,, air dispersion modeling to predict the 
maximum annual average off-site ground level concentration for 
each compound, and a demonstration that acceptable ambient 
levels are not exceeded. 

-(.b-1- liil. Acceptable ambient levels. 40 CFR part 266, 
Appendix IV (as incorporated by reference in ARM 17.54.1118), 
lists the reference air concentrations (RACsl for HCl (7 
micrograms per cubic meter) and cl, (0.4 micrograms per cubic 
meter). 

(c) remains the same but is renumbered (b) . 
(4) remains the same. 
(5) The owner or operator may adjust the feed rate 

screening limit provided by 40 CFR part 266, Appendix II (as 
incorporated by reference in ARM 17.54 .1118), ef thiB 
sMhehapte!' to account for site-specific dispersion modeling, 
Under this approach, the adjusted feed rate screening limit is 
determined by back-calculating from the acceptable ambient 
level for Cl, provided by 40 CFR part 266, Appendix IV (as 
incorporated by reference in ARM 17. 54. 1118) , ef this 
s~behapter using dispersion modeling to determine the maximum 
allowable emission rate. This emission rate becomes the 
adjusted tier I feed rate screening limit. 

(6) Emissions testing for HCl and Cl, shall be conducted 
using the procedures described in Methods 0050 or 0051, EPA 
Publication SW-8~6, ·Appendix IK (as incorporated by reference 
in ARM 17.54.~~), ef EAis sMhekapEe!'. 

(7) and (B) remain the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

18-9/23/99 MAR Notice No. 17-109 



-:20:25-

17.54 .1113 STANDARDS FOR DIRECT TRANSFER ( 1) through 
(4) (a) remain the same. 

(b) The use and management requirements of subpart I, 40 
CFR ~art 265, except for 40 CFR :265.170 and :265.174, (adopted 
by reference in ARM 17.54.609) and except that in lieu of the 
special requirements of 40 CFR 265.176 (adopted by reference 
in ARM 17.54. 609) for ignitable or reactive waste, the owner 
or operator may comply with the requirements for the 
maintenance of protective distances between the waste 
management area and any public ways, streets, alleys, or an 
adjacent property line that can be built upon as required in 
Tables :2-1 through 2-6 of the national fire protection 
association's (NFPA) "Flammable and Combustible Liquids Code," 
1977 or 1981 (incorporated by reference in ARM 17.54.~J2l). 
The owner or operator ~ shall obtain and keep on file at 
the facility a written certification by the local fire 
marshal~ that the installation meets the subject NFPA codes; 
and 

(c) through (5) remain the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 

17.54.1114 REGULATION OF RESIDUES (1) through (b) 
remain the same. 

(i) Oe!lll'arisel'l e£ ooaste eioitea tesiB.He •iiH1 I'ISf'!llal 
resiaHe. The waste-derived residue must not contain ARM 
17.54.35:2(1) (b) constituents, (toxic constituents) that could 
reasonably be attributable to the hazardous waste at 
concentrations significantly higher than in residue generated 
without burning or processing of hazardous waste, using the 
following procedure. Toxic compounds that could reasonably be 
attributable to burning or processing the hazardous waste 
(constituents of concern) include toxic constituents in the 
hazardous waste, and the organic compounds listed in ~ 
part 266. Appendix VIII ~ (incorporated by reference in ARM 
17.54 .111BL., that may be generated as products of incomplete 
combustion. Sampling and analyses shall be in conformance 
with procedures prescribed in Test Methods for Evaluating 
Solid Waste, Physical/Chemical Methods, (incorporated by 
reference in ARM 17.54.351). 

(A) Concentrations of toxic constituents of concern in 
normal residue shall be determined based on analyses of a 
minimum of 10 samples representing a minimum of 10 days of 
operation. Composite samples may be used to develop a sample 
for analysis provided that the compositing period does not 
exceed 24 hours. The upper tolerance limit (at 95% confidence 
with a 95\ proportion of the sample distribution) of the 
concentration in the normal residue shall be considered the 
statistically-derived concentration in the normal residue. If 
changes in raw materials or fuels reduce the statistically
derived concentrations of the toxic constituents of concern in 
the normal residue, the statistically-derived concentrations 
must be revised or statistically-derived concentrations of 
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toxic constituents in normal residue must be established for a 
new mode of operation with the new raw material or fuel. To 
determine the upper tolerance limit in the normal residue, the 
owner or operator shall use statistical procedures prescribed 
in "Statistical Methodology for Bevill Residue Determinations• 
in 40 CFR part 266, Appendix IX (as incorporated by reference 
in ARM 17.54.1118.) 

(B) remains the same. 
(ii) GempariBeft et waste eerioee resie~e eeneentratieft8 

with health bases limits. 
+A+ The concentrations of each nonmetal toxic 

constituent of concern (specified in (1) (b) (i) of this rule) 
in the waste-derived residue must not exceed the health-based 
level specified in 40 CFR part 266. Appendix VII (as 
incorporated by reference in ARM 17.54.1118), or the level of 
detection (using analytical procedures prescribed in SW-846), 
whichever is higher. If a health-based limit for a 
constituent of concern is not listed in Appendix VII, then a 
limit of 0.002 micrograms per kilogram or the level of 
detection (using analytical procedures prescribed in SW-846), 
whichever is higher, shall be used. The levels specified in 
40 CFR part 266. Appendix VII {incorporated by reference in 
ARM 17.54.1118(1)·) (and the default level of 0.002 micrograms 
per kilogram or the level of detection for constituents as 
identified in note 1 of 40 CFR part 266. Appendix VII 
[incorporated by reference in ARM 17.54.1118(1) 1) are 
administratively stayed under the condition. for those 
constituents specified in (1) (b) (i) of this rule. that the 
owner or operator complies with alternative levels defined as 
the land disposal restriction limits specified in 40 CFR 
268.40 (incorporated by reference in ARM 17.54.150) for F039 
nonwastewaters. In complying with those alternative levels, 
if an owner or operator is unable to detect a constituent 
despite documenting use of best good-faith efforts as defined 
by applicable EPA guidance or standards, the owner or operator 
is deemed to be in compliance for that constituent. Until new 
guidance or standards are developed, the owner or operator may 
demonstrate such good-faith efforts by achieving a detection 
limit for the constituent that does not exceed an order of 
magnitude above the level provided by 40 CFR 268.40 
(incorporated by reference in ARM 17.54.150) for F039 
nonwastewaters. The stay will remain in effect until further 
administrative action is taken and notice is published in the 
federal register and the code of federal regulations; and 

+Bt JAl The concentration of metals in an extract 
obtained using the toxicity characteristic leaching procedure 
of ARM 17.54. 324 must not exceed the levels specified in 40 
CFR part 266. Appendix VII (as incorporated by reference in 
ARM 17.54.1118); and 

(C) remains the same but is renumbered (B) . 
(1) (c) remains the same. 

AUTH: 75-10-405, MCA 
IMP: 75-10-405, MCA 
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17.54.1118 INCORPOBATION BY REFERENCE (1) The 
department hereby incorporates by reference Appendices I 
through XII! of 40 CFR l1Sll 266 Gttbrtu e II. 

(2) (a) The l!lera!'tlllent he!'eb} ineetJ:'e!atee Is) PefereHee 
the l!leettllleH£. "SereeniH!!' PPeeedttres £er Bet.iMatin!!' Ail!' Qttality 
1111raee ef StaeienaPy 8e1ueee", us SPA, htt!!'ttst 1988. 

(b) The aerart.Meftt he!'eB) iP!eetretatee b) pefe!'eRee 
Tables 2 1 ~htett~h 2 6 ef the P!aeienal fixe r!'eteetien 
aeeeeiaeieft' e "Fla111111Bble aP!a Celllbtteeiele Li!!l:liae ceae", ( 197? 
er 1991). 

+et The department hereby incorporates by reference 
~Guideline on Air Quality Models (Revised) " described in 
Appendix W of 40 CFR part 51. e-r 21!2 the "Hazardous Waste 
Combustion Air Quality Screening Procedure", whieh a!'e 
provided in 40 CFR part 266, J'ltlpel"laieee X ana Appendix IX.
ret!!reeti wely, 48 CFR 268.11 e!' "EPA SCRBBU Gereenirt!!' 
P:reeeaHre". Copies may be obtained from the Department of 
Environmental Quality, PO Box 200901, Helena, MT 59620-0901. 

(3) remains the same. 

AUTH: 
IMP: 

75-10-405, MCA 
75-10-405, MCA 

5. The department is proposing these new rules and 
amendments to adopt and incorporate by reference federal 
regulations which revise existing provisions and propound new 
provisions implementing the Resource Conservation and Recovery 
Act of 1976 ( "RCRA") . The following Federal RCRA Revision 
Checklists address the following federal regulations: 

Checklist 
125 

126 
127 

129 

135 
137 

140 

141 
142A 
142B 

142C 

1420 

144 

Subject Matter 
Boilers and Industrial Furnaces; Changes for 
Consistency with New Air Regulations. 
Testing and Monitoring Activities. 
Boilers and Industrial Furnaces; Administrative 
Stay and Interim Standards for Bevill Residues. 
Revision of Conditional Exemption for Small Scale 
Treatability Studies. 
Recovered Oil Exclusion. 
Universal Treatment Standards and Treatment 
Standards for Organic Toxicity Characteristic 
Wastes and Newly Listed wastes. 
Carbamate Production Identification and Listing of 
Hazardous Waste. 
Testing and Monitoring Activities Amendment II. 
Universal Waste: General Provisions. 
Universal Waste Rule: Specific Provisions for 
Batteries. 
Universal Waste Rule: Specific Provisions for 
Pesticides. 
Universal Waste Rule: Specific Provisions for 
Thermostats. 
Removal of Legally Obsolete Rules. 
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148 
152 

153 

154 

156 

157 

158 
164 
166 

167D 
167E 
167F 
168 
169 
174 

175 

-2028-

Subject Matter 
RCRA Expanded Public Participation. 
Imports and Exports of Hazardous Waste: 
Implementation of OECD Council Decision. 
Conditionally Exempt Small Quantity Generator 
Disposal Options Under Subtitle D. 
Consolidated Organic Air Emission Standards for 
Tanks, Surface Impoundments, and Containers. 
Military Munitions Rule: Hazardous Waste 
Identification and Management; Explosives 
Emergencies; Manifest Exemption for Transport of 
Hazardous Waste on Right-of-Ways on Contiguous 
Properties. 
Land Disposal Restrictions Phase IV-Treatment 
Standards for Wood Preserving Wastes, Paperwork 
Reduction and Streamlining, Exemptions from RCRA 
for Certain Processed Materials; and Miscellaneous 
Hazardous Waste Provisions. 
Testing and Monitoring Activities Amendment III. 
Kraft Mill Steam Stripper Condensate Exclusion. 
Recycled Used Oil Management Standards; Technical 
Correction and Clarification. 
Miner•l Processing Secondary Materials Exclusion. 
Bevill Exclusion Revisions and Clarifications. 
Exclusion of Recycled Wood Preserving Wastewaters. 
Hazardous Waste Combustors Revised Standards. 
Petroleum Refining Process Wastes. 
Post-Closure Requirements and Closure Process: 
Standards Applicable to Owners and Operators of 
Closed and Closing Hazardous Waste Management 
Facilities. 
HWIR Media Rule. 

The U.S. Environmental Protection Agency ("EPA") 
the regulations on the following dates, at 
Register cites indicated.· 

promulgated 
the Federal 

Checklist 
125 
126 
127 
129 
135 
137 
140 
141 
142A 
142B 
142C 
142D 
144 
148 
152 
153 

18-9/23/99 

Date promulgated 
07/20/93 
08/31/93 
11/09/93 
02/18/94 
07/28/94 
09/19/94 
02/09/95 
04/04/95 
05/11/95 
05/11/95 
05/11/95 
05/11/95 
06/29/95 
12/11/95 
04/12/96 
07/01/96 

FR cite 
58 FR 38,816 
58 FR 46,040 
58 FR 59,598 
59 FR 8,362 
59 FR 38,536 
59 FR 47,982 
60 FR 7,824 
60 FR 17,001 
60 FR 25,492 
60 FR 25,492 
6.0 FR 2 5 , 4 9 2 
60 FR 25,492 
60 FR 33,912 
60 FR 63,417 
61 FR 16,289 
61 FR 34,252 
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l::b!i!ckli!!t Q2t!i! ~romylg2t!i!g FR cite 
154 11/25/96 61 FR 59,931 
156 05/06/97 62 FR 6,622 
157 05/12/97 62 FR 25,998 
158 06/13/97 62 FR 32,452 
164 04/15/98 63 FR 18,504 
166 05/06/98 63 FR 24,963 
167D 05/26/98 63 FR 28,556 
167E 05/26/98 63 FR 28,556 
167F 05/26/98 63 FR 28,556 
168 06/19/98 63 FR 33,782 
169 08/06/98 63 FR 42,110 
174 10/22/98 63 FR 56' 710 
175 11/30/98 63 FR 65,874 

The EPA has developed these checklists as a mechanism to 
ensure the minimum regulatory requirements necessary for EPA 
to approve a state program to implement the revised and/or 
newly propounded RCRA provisions and for EPA to delegate 
authority to the state. Under Sections 271.1 and 3006 of 
RCRA, if EPA does not approve a state's regulations based upon 
the above guidelines, EPA retains primary authority to 
implement such regulations. The policy of the state is to 
adopt a state program equivalent to the federal hazardous 
waste management program (75-10-402(2), MCA). Adoption of the 
proposed and amended rules is necessary to maintain state 
equivalency and therefore primacy. 

The department is proposing new rules and amendment to 
rules with the minimum possible stringency necessary to obtain 
EPA approval of the state's program. The new rules and 
amendments to rules are necessary to obtain and maintain 
authorization under the federal program (75-10-405(1) (o), 
MCA) . The department is not proposing to exceed the federal 
standards because adoption of rules at least as protective as 
the EPA regulations is sufficient to gain EPA approval. The 
department also proposes the minimum requirements for EPA 
approval because the department has not met the requirements 
of 75-10-405(2), MCA, which prohibits the department, except 
in limited circumstances, from adopting rules more stringent 
than comparable federal regulations or guidelines without 
first conducting a public hearing and making certain written 
findings. 

6. Concerned persons may submit their data, views or 
arguments concerning the proposed action either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to Debbie G. Allen, Paralegal, Department of 
Environmental Review, P.O. Box 200901, Helena, Montana, 
59620-0901, no later than October 26, 1999. To be guaranteed 
consideration, the comments must be postmarked on or before 
that date. Written data, views or arguments may also be 
submitted electronically no later than 5 p.m. October 26, 
1999, via email addressed to Debbie G. Allen, Paralegal, at 
"dallen®state. mt. us". 
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7. Mark Steger Smith, attorney for the Department, has 
been designated to preside over and conduct the hearing. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

by: Mark A. Simonich 
MARK A. SIMONICH, Director 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State September 13, 1999. 

18-9/23/99 MAR Notice No. 17-109 



-2031-

BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 36.14.502 
pertaining to dam safety and 
the hydrologic standard for 
emergency and principal 
spillways 

TO: All Concerned Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 25, 1999, the Department of Natural 
Resources and Conservation proposes to amend ARM 36.14.502 
pertaining to dam safety and the hydrologic standard for 
emergency and principal spillways. 

2. The Department of Natural Resources and Conservation 
will make reasonable accommodations for persons with 
disabilities who need an alternative accessible format of this 
notice. If you request an accommodation, contact the 
department no later than 5:00 p.m. on October 1, 1999, to 
advise us of the nature of the accommodation that you need. 
Please contact Shannon Kirby, Department of Natural Resources 
and Conservation, P.O. Box 201601, Helena, MT 59620-1601; 
telephone (406)444-2074; FAX (406)444-2684. 

3. The rule as proposed to be amended provides as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

36.14,502 HYDROLOGIC STANDARD FOR EMERGENCY AND 
PRINCIPAL SPILLWAYS (1) Spilhays fer hi§'h hazara claMS M~otst 
safel} pasa the flees eale~:~latea freM the iHfle~• Eiesi!JH flees. 
The llliHilftlollft iafle" aesi§'H fleea is enpreseea as a f£aetiea ef 
the pre~a~le lftel!illl~otlll flees e£ as etherwise iRaieatea iR Ta~le 
lh-

(i!J lleweve£, the spill~.·ay eapaeity May ~e sMaller if aa 
aaal}eis sheds that there is Rs assitieaal lese ef life 
enpeeteEi h·eM the Eiam faiht£e flees. 'i'he f!liRillltllll iafle'" 
Eiesigft ~leeEi shall ~e the 199 year, 24 he~ot£ fleea. 

(3) As a l!liRilfttllll, £e~:ttiHg ef the iRflew sesi§'R fleoa 
th£sHgh the reser..-eir shall aeStlllle ste£a!Je eeateats ts ~e at 
the eMer§'eRey e£est ele..-atieft prie£ te flees re~o~tiH!J. 

(4) The ~reaeh area ~elew the hi§'h hazara da111 is 
aeSl§'Ratea as 8ateg9r}' A if the aalll is ES ee a Hew dam er aft 
eKistiH!J aaftl t9 ~e eRlar§'es or a 111ajer £e~air 9r alte£atieR ef 
the elfter!Jeftey Bf!ilhiay is te ~e perfe£111ea; ~•he£e tfie 
seMIStrea!l'l haearEi area eeataias 1119£e tfiafl 1!9 resiEieRte aRe tfie 
failt~£e flees · .. •a•,•e is lese thaR i hetll!'S frem the sa111 te tfie 
fil!'st !?esilieAee. 

IS) The ereaeh area ~elew the hi!Jfi hasa£s sa111 is 
lieeigaateEi as Gate§'ery B if the Eiam is aft eJEietiRg Eiam Ret 

MAR Notice No. 36-14-69 18-9/23/99 



-2032-

ffieetiag the criteria fer a Categer} A dam. 

reEjttireffieHts ia 'fable A are field iH abe}'aHee fer aH iHterim 
periea enaiHg eH eeeemeer 31, 1997 fer eJtieting high hamara 
dame. IH the iaterim a miaiml:lffi et:~ill··ta}' fiyarattlie eat:~aeity 
efiall be Hat leea tfiaH aet1:1al aeeigH eapaeiE} ef the et:~ilh··ay 
aHa Het lese tfiaa the fle~t frem the 599 year iHfle••J ret~tea 
thret1gfi the reeerveir ~ti!oh a flealr fle~J eemptltea tiSiHg ehe 
apprepriaee regieHal fleea freEjtleHey regreeeieH CEjtlaeieH iH 
U.S. Geelegieal Stiroe} Water Reeet~reee Iavestigatieft Repere 
9~ 4848 er etlbeeEjl:leH!o 1ereieHe thereef er reaeeHable enietiHg 
fle11 data. 

'fo'loBLB A 
BP4BRGSPICY SPILLWAY HIFLOW flBSIGtl FLOOB 

Capacity te efie Sffiergeftey Breaefi Area Breaefi Area 
Cre;et/!leiafie te Saffi Greet CatCEJBF\ o'lo Caeeae£r B 

flame leee efiaH 189 aere feet 2Q Q 
& leee tfiaft 28 feet iH height 

Baffie lese tfiaH 589 aere feet . 2 PP4F .1 PPIF 
& lees tfiaH 35 feet ia height 

BaffiB lese tfiaa 1,988 aere feet . 3 PP4F . 15 PP4F 
& lees thaa 59 feet ia height 

Daffie 12,599 aere feet er lese . 5 PI4F .5 PMF 
& lese thaa 59 feet ia height 

Dame lese tfiaa 58,988 aere feet . 75 PP4F . 75 PP4F 
& lese than 188 feet in height 

Daffie 58,998 aere feet er greater 1. 8 PI4F 1.8 PP4F 
& 198 feet e£ g£eater ia height 

(1) Spillway conveyance for high-hazard dams will be 
based on estimated loss of life downstream from the dam caused 
by spillway failure. 

(2) The minimum inflow design flood for an estimated 
loss of life; of 0.5 or less shall be the 500-year recurrence 
interval flood. 

(3) The. minimum inflow design flood recurrence 
interval for estimated loss of life greater than 0.5 and less 
than or equal to 5 shall be determined by multiplying the 
estimated loss of life by 1,000. 

(4) The minimum inflow design flood for estimated loss 
Q{ life greater than 5 and less than 1.000 shall be determined 
from the design precipitation derived using the tollowing 
equations: 

P, = P5 , 000 (10'") where 
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r = -0.304 + .435 log10 (lol) 
d = log10 ( PMP) - log10 ( P,, 000 ) 

lol = estimated loss of life 
PMP = probable maximum precipitation 
P,, 000 = 5, 000-year recurrence interval 
precipitation 
P. = design precipitation to meet spillway 
standard 

(5) The minimum inflow design flood for estimated loss 
of life greater than or equal to 1,000 shall be the probable 
maximum flood. 

(6) The reservoir and spillway must safely store and 
pass the runoff resulting from the minimum inflow design 
flood. 

(7) As a minimum, the reservoir will be assumed at 
normal operation pool before the minimum inflow design flood 
begins. 

(8) The spillway capacity may be smaller if an analysis 
shows that there is no additional loss of life expected from 
the dam failure flood than that observed for the minimum 
inflow design flood. 

AUTH: 
IMP: 

Sec. 85-15-110, MCA 
Sec. 85-15-210, MCA 

4. Under existing Montana rules, the amount of water 
that existing spillways must convey is the same, regardless of 
the population below the dam. Some spillways in remote areas 
are required to pass enormous floods at great cost to the 
owners. The proposed rule change allows for a hydrologic 
standard for spillways that is risk based, with dams having a 
large population below being held to a more stringent criteria 
than dams having a low population below. 

5. Concerned persons may submit their data, views or 
arguments concerning the proposed action in writing to Terry 
Voeller, Water Resources Division, Department of Natural 
Resources and Conservation, P.O. Box 201601, Helena, MT 59620-
1601, no later than October 22, 1999. The Department also 
maintains lists of persons interested in receiving notice of 
administrative rule changes. These lists are compiled 
according to subjects or programs of interest. For placement 
on the mailing list, please write the person at the address 
above. 

6. If a person who is directly affected by the proposed 
action wishes to express data, views and arguments orally or 
in writing at a public hearing, that person must make a 
written request for a public hearing and submit such request, 
along with any written comments to Terry Voeller, Water 
Resources Division, Department of Natural Resources and 
Conservation, P.O. Box 201601, Helena, MT 59620-1601, no later 
than October 22, 1999. 
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7. If the Department of Natural Resources and 
Conservation receives requests for a public hearing on the 
proposed action from either 10\ or 25, whichever is less, of 
the persons who are directly affected by the proposed action; 
from the appropriate administrative rule review committee of 
the legislature; from a governmental agency or subdivision; or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those directly 
affected has been determined to be greater than 25 persons 
based on the more than 250 individuals affected by rules 
covering high hazard dams. 

a. The bill sponsor notice requirements of 2-4-302, MCA, 
do not apply. 

Donald D. Macintyre 
DONALD D. MACINTYRE 
Rule Reviewer 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

Arthur R. Clinch 
ARTHUR R. CLINCH 
Director 

Certified to the Secretary of State September 13, 1999. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the Matter of the Proposed 
Amendment of ARM 42.15.507 
relating to Elderly Homeowner 
Credit 

NOTICE OF PROPOSED AMENDMENT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Concerned Persons 

1. On November 5, 1999, the department proposes to amend 
ARM 42.15.507, relating to elderly homeowner credit. 

2. The Department of Revenue will make reasonable 
accommodations for persons with disabilities who wish to 
participate in the rulemaking process and need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Department of Revenue no later than 
5:00 p.m. on October 1, 1999, to advise us of the nature of the 
accommodation that you need. Please contact Cleo Anderson, 
Department of Revenue, Director's Office, P.O. Box 5805, Helena, 
Montana 59620-5805; telephone (406)444-2855; fax number 
(406)444-3696; e-mail address canderson®state.mt.us. 

3. The rule as proposed to be amended provides as follows: 

42.15.507 DEFINITIONS (1) through (5) remain the same. 
(6) Land elffle!ehip surrounding a hemee~eae iH eneeee e£ eHe 

ae!e ~~~ leee ~haft 19.99 aeree nill be eemp~tee the eligible 
residence for the elderly homeowner/renter credit is the 1 aqre 
farmstead or primary acre associated with the primary residence. 
If the 1 aqre farmstead or primary acre is not separately 
identified on the tax bill or assessment notice from the other 
acreage and the ownership is less than 20 acres. the allowable 
credit shall be calculated as follows: total amount of property 
tax billed on the land, divided by the total acreage to equal 
the allowable amount of property tax used in the credit 
calculation. 

(a) Land ownership of 20 acres or more that does not have 
the 1 acre farmstead or primary acre separately identified on 
the tax bill or assessment notice must go to the ~ 
l!a!!Sel!!ll!ll!!l! 'e department's local office for computation of the 
allowable amount of property tax used in the credit calculation. 

(7) through (11) remain the same. 
AQIH: Sec. 15-30-305, 15-31-501, and 15-32-611, MCA. 
IMf: Sec. 15-30-165, 15-30-166, 15-30-167, 15-31-161, 15-

31-162, 15-32-601, 15-32-602, 15-32-603, 15-32-604, 15-32-609, 
and 15-32-610, MCA. 

4. The amendments are necessary to make the rules 
consistent with the department's practice of breaking out the 1 
acre associated with the primary residence ~hen determining the 
elderly homeowner/renter credit. When the rules were originally 
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adopted the department did not break the 1 acre out separately. 
The rules were developed with the requirement to calculate the 
allowable taxes for the credit based on the total taxes paid on 
the land divided by the total acreage. In most cases, the 
department now provides the 1 acre detail for determining the 
taxes paid on the land associated with the primary residence. 
The amendment further defines what is considered the 1 acre 
associated with the primary residence and how it will be treated 
when it is identifiable. 

The formula will be used to determine the allowable amount 
of property tax used in calculating the credit in cases where 
the 1 acre may not be separated from the other acreage. 

5. Concerned parties may submit their data, views, or 
arguments concerning the proposed action in writing to: 

Cleo Anderson 
Department of Revenue 
Director's office 
P.O. Box 202701 
Helena, Montana 59620 

no later than October 21, 1999. 

6. If a person who is directly affected by the proposed 
action wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make written request for 
a hearing and submit this request along with any written 
comments he or she has to Cleo Anderson at the above address no 
later than October 21, 1999. 

7. If the agency receives requests for a public hearing on 
the proposed action from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed action; 
from the appropriate administrative rule review committee of the 
legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register, 

8. The Department of Revenue maintains a list of interested 
persons who wish to receive notices of rulemaking actions 
proposed by the agency. Persons who wish to have their name 
added to the list shall make a written request which includes 
the name and mailing address of the person to receive notices 
and specifies that the person wishes to receive notices 
regarding a particular subject matter or matters. such written 
request may be mailed or delivered to the person identified in 
Section 5 above, faxed to the office at (406)444-3696, or may be 
made by completing a request form at any rules hearing held by 
the Department of Revenue. 
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9. The notice requirements of 2-4-302(2) (d), MCA, have 
been satisfied. 

CLEO ANDERSON 
Rule Reviewer 

MARY BRYSON 
Director of Revenue 

Certified to Secretary of State September 13, 1999 
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to renewal 
dates, naturopathic physician 
continuing education 
requirements, licensing by 
examination, definitions, 
midwives continuing education 
requirements, licensure of out
of-state applicants, and 
adoption of new rule pertaining 
to direct entry midwife 
protocol standard list 

TO: All Concerned Persons 

NOTICE OF AMENDMENT OF ARM 
8.4.405 NATUROPATHIC 
PHYSICIAN CONTINUING 
EDUCATION REQUIREMENTS, 
8.4.501 LICENSING BY 
EXAMINATION, 8.4.502 
DEFINITIONS, 8.4.508 
MIDWIVES CONTINUING 
EDUCATION REQUIREMENTS, 
8.4.510 LICENSURE OF OUT
OF-STATE APPLICANTS, AND 
ADOPTION OF NEW RULE I 
DIRECT ENTRY MIDWIFE 
PROTOCOL STANDARD LIST 

1. On July 1, 1999, the Board of Alternative Health care 
published a notice of public hearing on the proposed amendment 
and adoption of the above-stated rules at page 1460, 1999 
Montana Administrative Register, issue number 13. 

2. The Board has decided not to adopt the proposed 
change to ARM 8.2.208. The Board has amended ARM 8.4.405, 
8.4.501, 8.5.502, 8.4.508, 8.4.510 exactly as proposed. The 
Board has adopted new rule I (9.4.511) as proposed but with 
the following changes: 

"NEW RULE I (8.4.511) DIRECT ENTRY MIDWIFE PROTOCOL 
STANDARD LIST REQUIRED FOR APPLICATION 

(1) through (2) (q) remains as proposed. 
(r) f3FefllaE>~Fe prolonged rupture of membranes (ROll aHei He 

±-abeff; 
(s) through (4) (q) remains as proposed." 
Auth: Sec. 37-1-131, 37-27-105, MCA; IMP, Sec. 37-27-

201, MCA 

3. No comments were received, however, the Board has 
chosen not to adopt the proposed change to ARM 8.2.208 because 
the Department of Commerce is implementing a new computer 
database and has requested that the renewal date for 
apprentice direct-entry midwives be the same as licensed 
direct-entry midwives (April 30) so that these license groups 
can be related properly. The proposed rule would have listed 
the apprentice renewal date as December 31 which would have 
impeded the implementation of the new computer database. The 
Board also desires to amend New Rule !(2) (r) to clarify that 
prolonged rupture of membranes is a clearer medical 
description of the condition which is required in the 
intrapartum protocol standards. 
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BOARD OF ALTERNATIVE HEALTH CARE 
MICHAEL BERGKAMP, ND, CHAIRMAN 

~ 71-t ~--" 
·----- ~ 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 13, 1999. 
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BEFORE THE BOARD OF BARBERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF 
8.10.405 FEE SCHEDULE 

TO: All Concerned Persons 
1. On March 25, 1999 1 the Board of Barbers published a 

notice of public hearing on the proposed amendment of the 
above-stated rule at page 435, 1999 Montana Administrative 
Register, issue number 6. The hearing was held on April 14, 
1999 in Helena, Montana. 

2. The Board has adopted 8.10.405 exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received from two licensees at the hearing. Those 
comments, and the Board's responses thereto, are as follows: 

COMMENT NO. 1: Twenty-two licensees signed a form 
letter opposing the fee increases. Commentors stated that the 
fees were raised in 1996 to meet board expenses and asked why 
now three years later fees are raised again by almost 100\ to 
meet board expenses. 

RESPONSE: The Board noted that the increases in 1996 only 
affected examinations, reciprocity, and initial shop 
inspection fees. Renewal fees have not been increased since 
1994. 

COMMENT NO. 2: The following comments: 1) a review of 
the Board's budget and administrative costs, defined as 
mailing costs of notices to licensees, i.e. board vacancies, 
meeting dates and current lists of licensees; 2) the Board and 
licensees be informed and involved with the Department's 
Oracle computer conversion; 3) per diem of $50.00 per day for 
board members had remained the same for a number of years; and 
4) how many boards have proposed fee increases were received 
from eleven individuals. Nine in written form and two oral 
testimonials. 

RESPONSE: The Board noted that during the Executive 
Planning Process its proposed budget is reviewed by the Board, 
Division, Department, Governor's Office, Office of the 
Legislative Fiscal Analyst and the Legislature. At each board 
meeting, the Board reviews its revenues and expenditures. The 
board meetings are open to the public and interested persons 
may attend the meetings and observe and participate in the 
budget review. 

The Board further noted that the office maintains an 
interested persons list specifically used to automatically 
mail out to interested persons mailings such as agendas, 
minu~es, and public notices. 

In response to the Division's conversion to Oracle, the Board 
noted that conversion was necessary because the current 
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Informix database is not Y2K compliant. Oracle conversion 
began in Fiscal Year 1998. The Department entered into a 
contract with a private computer consulting firm. The 
conversion will combine 45+ databases into one. In addition 
to becoming Y2K compliant, standardization will allow the 
Division to operate more efficiently. Better service will be 
provided to licensees and other agencies because extracted 
information will be more accurate. Conversion costs were 
based on the number of records transferred per board. Funding 
for Oracle was submitted to and approved by the Legislature. 

Per diem is established on a statewide basis and is set forth 
in the Department of Administration's statutes. The statute 
affects all boards and commissions in state government. The 
Board, at this time and on its own, is not interested in 
pursuing a change in this statute. 

Based on information provided to the Board by staff, about 
fourteen boards are in the process of increasing their fees 
for various reasons. 

COMMENT NO. 3: At the hearing, one individual requested 
an explanation of recharges. 

RESPONSE: Recharge provides funding for the Division's 
budget. The Division's budget is a proprietary account and 
the Board's budget is a special revenue account. The Division 
budget covers the costs of administrative support provided to 
all boards of the Division on a fiscal year basis. The 
Division does not generate its own revenue. Each board pays 
a recharge to the Division, and such recharges are assessed 
the boards on an equitable basis as authorized by statute. 
The recharge is allocated based upon individual board budget 
requests. Adjustments are made to board budgets if they pay 
their own office rent and salaries. Based on the adjusted 
budget, a percentage rate is calculated for each board. That 
rate is applied to the Division's budget to determine the 
recharge assessment. The Division's budget (recharges) goes 
through the same legislative approval process as does a board 
budget. 

COMMENT NO. 4: one written comment received did not 
oppose the fee increase but asked if revenues collected exceed 
the Board's budget. 

RESPONSE; The Board noted that revenues collected do not 
exceed the Board's budget when funding for Oracle, which is a 
separate budget, is taken into consideration. 

COMMENT N0.5: One written comment received opposed the 
fee increases and questioned why the Board even has out-of
state expenses. 

R~SPONSE: Out-of-state expenses include travel, lodging, 
meals and registration. Travel must be approved unanimously 
by the Board and then approved by the Department of Commerce. 
Typically, the Board sends two of its members to the Annual 
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Conference of the National Association of Boards of Barbers of 
America. The Board believes that participation at the 
national level is necessary so that Montana has input into 
issues which directly affect licensing and regulation in 
Montana. 

COMMENT NO. 6: One written comment received opposed the 
fee increases and recommended combining the Cosmetology and 
Barber boards to cut costs, put together one inspection form 
for all shops, allow dogs to be present in shops, and send 
inspectors to common sense and courtesy classes. 

RESPONSE: On several occasions, discussion of combining 
the Cosmetology and Barber boards has taken place. 
Legislation would be required to achieve a combined board and 
to date neither board has pursued such action. Inspection 
forms have been revised, however, board requirements are 
different which necessitates the use of different forms. In 
the interest of public safety, current sanitation regulations 
prohibit the presence of all animals in barbershops. The 
Board will explore possibilities of customer service training 
for all employees. 

BY: 

BOARD OF BARBERS 
MAX DEMARS, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 13, 1999. 
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BEFORE THE BOARD OF COSMETOLOGISTS 
DEPARTMENT OF COMMERCE 

In the matter of the 
amendment of a rule 
pertaining to fees 

STATE OF MONTANA 

NOTICE OF AMENDMENT OF ARM 
8.14.814 FEES - INITIAL, 
RENEWAL, PENALTY AND REFUND 
FEES 

TO: All Concerned Persons 
1. On March 25, 1999, the Board of Cosmetologists 

published a notice of proposed amendment of ARM 8.14.814 
pertaining to fees at page 439, 1999 Montana Administrative 
Register, issue number 6. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BY: 

BY: 

BOARD OF COSMETOLOGISTS 
VERNA DUPUIS, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 13, 1999. 
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BEFORE THE BOARD OF PRIVATE SECURITY 
PATROL OFFICERS AND INVESTIGATORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to fees 

TO: All Concerned Persons 

NOTICE OF AMENDMENT OF 
8.50.437 FEE SCHEDULE 

1. On March 25, 1999, the Board of Private Security 
Patrol Officers and Investigators published a notice of public 
hearing on the proposed amendment of the above-stated rule at 
page 459, 1999 Montana Administrative Register, issue number 6. 
The hearing was held on April 14, 1999 in Helena, Montana. 

2. The Board has amended the rule as proposed, with the 
following changes: 

"8.50.437 FEE SCHEDULE 
(1) License application fees 
(a) Contract security company 
(b) Proprietary security organization 
(c) Private investigator 
(d) Qualifying agents and resident 

managers 
(e) Security alarm installer 
(f) Private investigator trainee 
(2) through (2) (c) will remain the same. 
(3) Licensee and employee renewals 
(a) Licensee renewals 

One-half fee for renewals for each 
additional license or multiple 
licenses 

( 3) (b) through ( 8) remain as proposed." 

$~ £QQ 
~ 200 
~ 200 

~ 200 
~ 200 
~ 200 

,H-5- lQQ 

Auth: Sec. 37-1-134, 37-60-202, MCA; IMP, Sec. 25-1-1104, 
37-1-134, 37-60-304, 37-60-312, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO. 1: Nine written comments were received in 
opposition to the fee increases. Twelve individuals (two of 
whom had also submitted written comments) testified at the 
hearing in opposition to the fee increases. 

RESPONSE: The Board, through extensive discussion and 
review of its fee justification worksheet, voted to adopt a 
decrease in the proposed fee schedule. The license application 
fees approved by the Board have been reduced by $50.00, and the 
licensee renewal fee has been reduced by $25.00. The Board 
noted that by statute fees must be set commensurate with 
program costs. The Board is self-funded through licensing fees 
and does not receive cash from the general fund to operate. 
Therefore, by reducing these fees, the Board realizes that its 
overall expenditures will need to be monitored for possible 
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future fee adjustments. The Board also noted that a 
significant expenditure was in fingerprint processing by the 
Montana Department of Justice and the FBI. Commerce staff will 
research the feasibility of having the fingerprint processing 
costs removed from the Board's budget. 

COMMENT NO. 2: Four of the comments received indicated 
concerns pertaining to continuing education. The commentors 
indicated that they do not receive continuing education 
administered by the Board, and were concerned about the 
proposal stating that the proposed fee increases were to cover 
costa of administering continuing education. 

RESPONSE: The Board acknowledged that it does not provide 
or require continuing education of its licensees. The proposed 
notice should not have stated that fees collected by the Board 
were to cover costs associated with continuing education. 

BY: 

BOARD OF PRIVATE SECURITY 
PATROL OFFICERS AND INVESTIGATORS 
GARY GRAY, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 13, 1999. 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.56.101 and 17.56.304) 
pertaining to underground ) 
storage tank repairs ) 

) 

TO: All Concerned Persons 

NOTICE OF AMENDMENT 

(UNDERGROUND STORAGE TANKS) 

1. On July 1, 1999, the Department of Environmental 
Quality published notice of the proposed amendment of ARM 
17.56.101 and 17.56.304 pertaining to underground storage tank 
repairs at page 1496 of the 1999 Montana Administrative 
Register, Issue No. 13. 

2. The Department has amended ARM 17.56.101 and 17.56.304 
as proposed. 

3. The Department received the following comments; 
responses follow: 

COMMENT #1: Are the new rules going to make it impossible to 
repair tanks? 

RESPONSE: No. The new rules simply ensure that any repairs made 
to tanks are done to a standard that provides assurance that the 
public health and the environment are not harmed. The proposed 
rules may allow fewer total number of repairs, but manufacturers 
have informed the Department that tanks repaired to their 
standards or under their supervision may be re-certified. 

COMMENT #2: 
tanks is a 
accomplish? 

Having the 
good plan, 

manufacturers re-warranty repaired 
but won't this be impossible to 

RESPONSE: The Department believes that if the tank manufacturer 
repairs a damaged or leaking tank to original tank 
specifications, or certifies that the repair performed by a 
third party meets that same standard and provides a re~warranty 
of the tank, the risk to public health and the environment would 
be minimized. The Department searched for another standard that 
would offer adequate protection and still allow repairs; 
however, no industry standard for repair other than those 
proposed would provide the tank manufacturers with sufficient 
confidence in the repair to re-warranty the repaired tank. The 
tank manufacturers assured the Department that they would allow 
repairs of their tanks if the manufacturers' representative 
conducted or provided oversight of the repair. The tank 
manufacturers also indicated they would be willing to re
warranty the tank if they were involved in the repair. 

COMMENT !13: Couldn't specially-trained and certified 
contractors do the repairs and warranty their work? 
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RESPONSE: The Department does not have the authority or the 
budget to begin a special training program for underground 
storage tank repair contractors. Given the limited number of 
repairs that have been conducted over the program history, 
developing such a program would be very difficult to justify. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

by: Mark A. Simonich 
MARK A. SIMONICH, Director 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State September 13, 1999. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 23.16.1802, 
23.16.1826, and 23.16.1827 
Responsible Party for Video 
Gambling Machine Taxes and 
Record Keeping 

NOTICE OF AMENDMENT 

TO: All Concerned Persons 

1. On August 12, 1999, the Department of Justice 
published notice of the proposed amendment to ARM 23.16.1802, 
23.16.1826 and 23.16.1827 at page 1739 of the 1999 Montana 
Administrative Register, Issue Number 15. 

2. The agency has amended ARM 23.16.1802, 23.16.1826 and 
23.16.1827 as proposed. 

Comment 1: The Department of Justice received only one 
formal, written comment to the notice of proposed amendment. 
The comment is couched in terms of a proposed interpretation of 
the new rule, rather than opposition to, or support of, the 
proposed amendments to the rules. However, if the Department 
does not accept the suggested interpretation one could assume 
that the author would object to the amended rules. Therefore, 
the Department will treat the comment as an objection. 

Steve Dawson, on behalf of B&S Entertainment, a licensed 
route operator, submitted on September 9, 1999, a memorandum he 
termed, "An Appeal for a Common Sense Interpretation of the 
Legislative Mandate Concerning 'designated representative' 
Duties." Mr. Dawson's memorandum expresses his hope to convince 
the Department that the existing rules and proposed amendments 
would allow a video gambling machine owner to designate a 
representative to act on the machine owner's behalf. Mr. Dawson 
would like the Department to interpret the gambling rules to 
allow the machine owner to delegate tax reporting and payment 
duties to the gambling operator who actually offers the machines 
to the public for play. Mr. Dawson is not objecting to the rule 
so much as he is suggesting a way to interpret the rule to allow 
him to continue to do business as he and a few others have 
operated prior to the legislature's recent statutory changes. 

Mr. Dawson's comment suggests that requiring the video 
gambling machine owner to maintain income records and pay the 
gambling tax based on those records would adversely impact the 
market niche he and some other route operators have developed. 
By requiring the tax reporting and tax payments to go through 
the machine owner, he argues, the gambling operator/permittee 
will have to disclose income figures to the machine owner/route 
operator. Some gambling operator /permit tees prefer to keep 
their income confidential from the machine owner/route operator. 
Mr. Dawson observes that under the previous law and rule design, 
the gambling operator/permittee could name a route operator as 
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a "designated representative" to act on his or her behalf. Mr. 
Dawson requests that the Department interpret the new law and 
rule design to allow the machine owner/route operator to name 
the gambling operator /permittee as the "designated 
representative" to maintain records and pay taxes on behalf of 
the machine owner. 

Response: The legislature enacted amendments to Mont. Code 
Ann. §23-5-610 as part of a program that will develop a 
statewide automated accounting and reporting system for video 
gambling machines. Formerly this section read, "A licensed 
operator issued a permit under this part shall pay" the 15% 
gambling tax. Following the 1999 amendments to this section, it 
reads, "A licensed machine owner shall pay" the gambling tax. To 
facilitate the transition to a statewide automated system, the 
legislature declared that the machine owner should now be the 
entity responsible for the tax. Logically, with the tax payment 
responsibility goes the tax reporting and tax records 
maintenance duties. Some of Mr. Dawson's gambling 
operator/permittee clients are unwilling to allow Mr. Dawson 
access to their gambling income records which gives rise to this 
issue. 

Mr. Dawson suggests that a route operator could designate 
the gambling operator/permittee as his or her designee for 
record keeping and tax reporting/payment. Mr. Dawson adds, 
"Everyone understands that ultimate responsibility lies with the 
machine owner." Under Mr. Dawson's vision, the route operator 
would place blind faith in the gambling operator/permittee, 
trusting that the gambling operator will maintain complete 
records and will accurately and timely file tax returns and pay 
the proper tax. If the Department discovers some error, whether 
intentional or inadvertent, the route operator, according to Mr. 
Dawson, would willingly accept any sanction because he is, after 
all, "ultimately responsible." There are two flaws in this 
reasoning: a) the old system was specifically authorized by 
statute; and b) Mr. Dawson's design is inconsistent with the 
Department's regulatory mandate. 

Pared down to its core, Mr. Dawson's point is this: Under 
the old system the operator could assign duties to the machine 
owner/route operator; under the new system the machine 
owner/route operator should be able to assign duties to the 
operator. The old system is based on a statute that allows a 
route operator to pay permit fees and taxes for an operator. 
Mont. Code Ann. § 23-5-130(1). The Legislature did not create 
a similar statute for the new system. The machine owner/route 
operator may still name a "designated representative" for some 
functions, but there is no statute which allows an 
operator/permittee to pay taxes for the machine owner/route 
operator. 

There is a second reason why Mr. Dawson's proposed 
interpretation is unworkable. The Department is charged with 
administering the gambling code and rules. Mont. Code Ann. §23-
5-115. The legislature has declared that the code should be 
interpreted to "maintain a uniform regulatory climate," "protect 
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legal public gambling activities from unscrupulous players and 
vendors," and "protect the state and local governments from 
those who would . . deprive those governments of their tax 
revenues." Mont. Code Ann. §23-5-110(1). A significant amount 
of the Gambling Control Division's energy is devoted to a) 
collecting taxes; b) attempting to assure that each operator 
pays his or her fair share of taxes; and c) pursuing 
administrative contested case actions against those who fail to 
maintain tax records or pay their tax as required. The 
Department strives to maintain a level playing field for all 
gambling licensees and at the same time collect the proper 
taxes. To succeed, the Department must have available to it 
meaningful sanctions for those who would violate the law. 

Mr. Dawson's proposal would force the Department to 
penalize a forthright machine owner/route operator if his 
client, the gambling operator, committed a violation. The 
gambling operator could commit an offense and be insulated from 
responsibility by the route operator. The Department does not 
pursue violations for the sake of collecting civil penalties -
the point is to assure compliance. Penalizing the wrong 
licensee would do nothing to promote compliance and further the 
state's public policy on gambling. 

Under the amended rules, as required by the 1999 
legislation, the machine owner is responsible for paying the 
gambling tax. With that responsibility comes the duty to 
maintain the necessary records and pay the tax. Under the 
legislature's new design, the machine owner (in this case the 
route operator) cannot walk away from this responsibility even 
if another volunteers to shoulder it. Therefore, the Department 
must overrule Mr. Dawson's objection to the amendments. 

Certified to the Secretary of State September 13, 1999 
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BEFORE THE DEPARTMENT OF MILITARY AFFAIRS 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of new rules for 
the administration of the 
Education Benefit Program 
for the Montana National 
Guard 

TO: All Concerned Persons 

NOTICE OF ADOPTION 

1. on July 22, 1999, the department of military affairs 
published notice of the proposed adoption of new rules I 
through VI pertaining to the administration of the Montana 
national guard education benefit program (EBP) at page 1619 of 
the Montana Administrative Register, issue number 14. 

2. The agency has adopted rules I through VI (ARM 
34.6.101 through 34.6.106) as proposed. 

3. No written comments or testimony were received. 

By:~~~ 
JOilE: Pre~tor 
Department of Military Affairs 

Rule Reviewer 

Certified to the Secretary of 3, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I through XXI 
pertaining to network adequacy 
in managed care 

NOTICE OF ADOPTION 

TO: All Interested Persons 

1. on July 22, 1999, the Department of Public Health and 
Human Services published notice of the proposed adoption of the 
above-stated rules at page 1627 of the 1999 Montana 
Administrative Register, issue number 14. 

2. The Department has adopted the rules V (37.108.208), 
VII (37.108.215), VIII (37.108.216), XI (37.108.221), XV 
(37.108.235), XVI (37.108.236), XVII (37.108.240), XVIII 
(37.108.241), XIX (37.108.242), XX (37.108.250) and XXI 
(37.108.251) as proposed. 

3. The Department has adopted the following rules as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

RULE I (37.108.201) DEFINITIONS The following 
definitions, in addition to those contained in 33-36-103, MCA, 
apply to this chapter: 

(1) and (2) remain as proposed. 
( 3) "Geographic service area" means tfie SHill ef the i! 

geographic ~ area of Montana in which a health carrier has 
a network that has been deemed adequate by the department &Ad 
for lfhiefi tfie fieaH:fi earrie:r fiae reeei es al'!lre•,·al f:re111 tfie 
ine~:traRee eel!ll!lissione:r as an "area ef Bf>e:ration" in ••fiiefi te 
111e:rket and iss~:te healtH iRsl:lraRee eevera~e. 

(4) "Mid-level provider" means a physician assistant.:. 
certified or an advanced practice registered nurse. 

(5) "Non-urgent care with symptoms" means care required 
for an illness, iniury. or condition with symptoms that do not 
require care within 24 hours to prevent a serious risk of harm 
but do require care that is neither routine nor preventive in 
nature. 

(5) through (7) remain as proposed but are renumbered (6) 
through (8). 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-103 and 33-36-105, MCA 

RULE II (37.108.205) ACCESS PLAN FILING AND REVIEW 
GUID"ELINES (1) When a health carri<>r submits a proposed access 
plan to the department for review and approval, the department 
will either approve, disapprove, or request additional 
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information on the proposed plan within 60 calendar days. The 
department has a total of 60 calendar days to review and issue 
a decision concerning any proposed access plan, not including 
any 30 calendar day response period that may be granted a health 
carrier proposing the plan. The department may grant up to two 
30 calendar day response periods during the review of each 
access plan. 

(2) During the departmental review of its proposed access 
plan, a health carrier must respond to a departmental request 
for information within 30 calendar days after the date of the 
request. If the response remains incomplete, the department may 
grant the health carrier a second 30 calendar day period within 
which to submit a complete response. If, after two departmental 
requests for information, the health carrier fails to provide 
information that the department deems sufficient to satisfy its 
requests, the access plan will be disapproved and the health 
carrier will be required to submit a new proposed access plan 
prior to enrolling initial or additional enrollees. 

(3) remains as proposed. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE III (37.108.206) ACCESS PLAN UPDATES (1) Health 
carriers shall be responsible for monitoring the status of their 
networks and must submit an updated access plan to the 
department within 30 calendar days ~ after a mateFial 
significant change in the status of their network. For the 
purposes of this rule, a material significant change is a change 
in the composition of a health carrier's provider network or a 
change in the size or demographic characteristics of the 
population enrolled with the health carrier that renders the 
health carrier's network non-compliant with one or more of the 
network adequacy standards set forth at (Rules VII (37.108.215), 
IX (37.108.219), and XII (37.108.227)). If the revised access 
plan is not submitted within 30 calendar days after the material 
change in network status occurs, the health carrier must cease 
enrolling new recipients in the affected geographic service area 
until the revised access plan is approved by the department. 
Review of the revised access plan is subject to the procedures 
and consequences outlined in (Rule II (37.108.205)). 

(2) remains as proposed. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE IV (37.108.207} ACCESS PLAN SPECIFICATIONS (1) In 
addition to meeting the requirements of 33-36-201(6), MCA, an 
access plan for each health carrier offered in Montana must 
describe or contain the following: 

(a) a list of participating providers which describes the 
type of provider, their specialty or credentials, and also their 
names, business addresses, zip codes, and phone numbers. The 
list must indicate which providers are accepting new patients; 
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(1) (b) through (d) remain as proposed. 
(e) a copy of the iHfs£ffiatieH fileel ·.:ita tae eemmissieHe£ 

ef iHB~l'aHee e~tliHiH~ health benefit plan's booklet or policy 
or certificate of coverage, a summary of benefits for each 
policy (if available), the list of network providers for each 
policy. and any other important information about the health 
carrier's services and features which must be provided by the 
health carrier to either potential enrollees or covered 
enrollees. This information must be presented in language that 
is comprehensible to the average layperson. The information to 
be provided includes, but is not limited to: 

(1) (e) (i) through (i) remain as proposed. 
(j) the health carrier's metaeel ef procedures for 

complying with geographic accessibility requirements as outlined 
in (Rules IX (37.108.219) and X (37.108.220)). 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE VI (37.108.214) MANDATORY COVERAGE (1) The 
following must be reimbursed without regard to either prior 
authorization or the contractual relationship between the health 
carrier and the provider: 

(a) remains as proposed. 
(b) covered services that do not meet the criteria for 

emergency services, but which were medically necessary and 
immediately required because &E an unforeseen illness, injury or 
condition occurred when the enrollee was outside the health 
carrier's geographic service area and tae eH£ellee could not 
reasonably access services through the health ea££ie£ eeea~se fie 
er sae was eHtsiele tae aealth ea££ie£'s se£viee a£ea carrier's 
network of providers; and 

(c) renal dialysis, if covered, that is provided while the 
enrollee is outside the health carrier's service area for no 
more than 30 calendar days per year. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105, 33-36-201 and 33-36-205, MCA 

RULE IX (37.108.219) GEOGRAPHIC ACCESS CRITERIA (1) In 
order to be deemed adequate, a provider network must fulfill all 
access criteria of the rules in this chapter within the 
following geographic restrictions: 

(a) to the extent that services are covered by the health 
carrier, the health carrier must have an adequate network of 
primary care providers, a hospital7 and/or medical assistance 
facility, and a pharmacy that is located within a +5 lQ mile 
radius of each enrollee's residence or place of work, unless: 

(1) (a) (i) remains as proposed. 
( ii) the provider is available but does not meet the 

health carrier's reasonable credentialing requirements; and 
(b) if no qualified provider for a service covered by the 

plan exists within a +5 30 mile radius of an enrollee's 
residence or place of work, the health carrier must document how 

Montana Administrative Register 18-9/23/99 



-2055-

covered services will be provided at no additional charge to 
enrollees through referrals to qualified providers both inside 
and outside the +S lQ mile radius~ ~ 

-fe+- l2l_ ea£ellees Enrollees may, at their discretion, 
select participating primary care providers located farther than 
+S lQ miles from their homes and/or places of business. 

(3 l When an eligible employee in a group health plan 
neither resides nor works within a 30 mile radius of the network 
established pursuant to (1) . the network may be deemed adeguate 
subiect to the following conditions: 

(a) Insured employees living and working outside the 30 
mile radius of the primary place of work of their employer. as 
well as their dependents. may not be penalized either in 
benefits or by being required to travel outside the 30 mile 
radius from their own place of work to receive routine treatment 
typically provided by a primary care provider. 

(b) The carrier may require employees to utilize a network 
primary care provider for referrals. including for referrals for 
routine treatment provided by a primary care provider. If such 
a requirement is imposed, access to the network primary care 
proyider must be available to the insured by phone at no cost to 
the insured. A toll free number to the health carrier would 
satisfy this requirement. 

(c) The maximum number of eligible employees residing and 
working outside the 30 mile radius of the primary place of work 
may not exceed. at the time of application for network approval. 
the following; 

!il for groups with two to five employees. one: 
Iii) for groups with six to 15 employees. two: 
liiil for groups with 16 to 30 employees. three. and 
(ivl for groups with 30 or more employees, 10% of the 

employees. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE X (37 .108. 220) EXCEPTIONS TO GEOGRAPHIC ACCESS 
CRITERIA (1) remains as proposed. 

(2) Good cause includes but is not limited to the 
circumstance where the health carrier has documented a good 
faith effort to negotiate a contract with local providers but 
has failed to reach an agreement within 60 days after the offer 
of a written contract from the health carrier. A good faith 
effort means an honest effort with the intent to deal fairly 
with providers and includes offering terms and conditions at 
least as favorable as those offered to other entities providing 
the same or similar services. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XII (37.108.2271 MAXIMUM WAIT TIMES FOR 
APPOINTMENTS (1) An adequate network must meet the following 
criteria for all enrollees: 
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(1) (a) and (b) remain as proposed. 
(c) appointments for non-urgent care with symptoms must be 

available within ~ 10 calendar days; 
(1) (d) and (e) remain as proposed. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XIII (37.108.228) REFERRAL AND SPECIALTY CARE 
REQUIREMENTS ( 1) Procedures for referrals Ee eeRsultiR!'J 
Sfleeialiets must be clearly outlined in the access plan, in 
literature provided to all enrollees, and in literature QI: 
contracts provided to all participating providers. 

(2) and (3) remain as proposed. 
(4) An enrollee must be allowed to designate a 

participating pediatrician, family practice physician, or, if 
the health carrier allows a mid-level provider to be a PCP, a 
mid-level provider specializing in primary care of children as 
the PCP for the enrollee's children and/or adolescents who are 
covered by the health carrier. 

(5) remains as proposed. 
(6) The access plan must include policies and procedures 

by which an enrollee with a condition that requires ongoing care 
from a specialist may obtain a standing referral to a 
participating specialty provider. For purposes of this rule, 
standing referral means a referral for ongoing care to be 
provided by a participating specialty care provider that 
authorizes a series of visits with the specialist for either a 
specific time period or a limited number of visits, and which is 
provided according to a treatment plan approved by the carrier 
and developed by the enrollee's PCP, the specialty provider, and 
the enrollee. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XIV (37.108.229) CONTINUITY OF CARE AND TRANSITIONAL 
CARE (1) through (1) (c) remain as proposed. 

(2) A health carrier must allow enrollees in the 
categories described in (1) (a) through (1) (c) above to continue 
to receive services from their existing providers when their 
provider's contract is terminated by the carrier without cause, 
so long as those providers agree to abide by the payment rates, 
quality-of-care standards and protocols, and reporting standards 
which apply to comparable participating providers. 

(3) remains as proposed. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 
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RULE I (37.108.201) 

COMMENT Ill: Are physical therapists considered "specialty 
providers" or •specialists" in the proposed rules, and if not, 
how do the rules include them? 

RESPONSE: Under this rule, physical therapists are not 
considered speciality providers but may be participating 
providers. "Participating provider" is defined in 33-36-
103(19), MCA, and is used in Rules IV (37.108.207), XIII 
(37.108.228), and XIV (37.108.229). 

COMMENT #2: Concerning the definition of "geographic service 
area", one commentator contended that the reference to the 
insurance commissioner• s "area of operation" was inaccurate, 
another questioned how the definition fit with Rule XI 
(37.108.221), and another requested clarification of the word 
"sum''. 

RESPONSE: The Department agrees that the above definition did 
not work well with Rule XI (37.108.221) and that the definition 
merits rewording; the definition is being amended accordingly. 

COMMENT #3: The Department should better define what it means 
by the term "non-urgent care with symptoms". 

RESPONSE: The Department agrees and has added a definition of 
"non-urgent care with symptoms". 

COMMENT #4: The definition of "advanced practice registered 
nurse" is unnecessary because it is already defined by statute. 

RESPON~E: The statutory definition of that phrase in 37-8-102, 
MCA, lS "a registered professional nurse who has completed 
educational requirements related to the nurse's specific 
practice role, in addition to basic nursing education ... ", while 
37-8-202(5), MCA, which empowers the board of nursing to set 
educational requirements for advanced practice registered 
nurses, indicates that "[advanced practice registered nurses 
include nurse practitioners, nurse-midwives, nurse-anesthetists, 
and clinical nurse specialists." For convenience, the 
department's definition simply consolidates the two provisions 
and is therefore retained. 

COMMENT #5: "Certified" should be added after "physician 
assistant" in the definition of "mid-level provider". 

RESPONSE: The department agrees that "physician assistant
certified" is the proper designation and made the change. 

RULE II (37.108.205) 

COMMENT #6: The access plan should contain descriptions of the 
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populations to be served, projections regarding the 
characteristics of these populations, and a map of the source 
area with locations of all providers. 

RESPONSE: This information should be part of the plan's 
marketing strategy. Specific requirements to include this in the 
access plan would be administratively burdensome and expensive 
given the penetration of managed care in the state at this time. 
The quality assurance rules are currently being developed to 
implement Title 33, Chapter 36, Part 3, MCA, and may address 
consumer component requirements. 

COMMENT #7: Reference to "calendar days", rather than "days" 
alone, should be added in Rule II (37.108.205) for clarity and 
consistency with the three references already there to "calendar 
days". 

RESPONSE: The department agrees, and all references to "days" 
in Rule II (37.108.205) have been changed to "calendar days". 

COMMENT #8: What are the time lines for submission and approval 
of initial access plans? 

RESPONSE: The network adequacy statutes, in 33-36~201(4), MCA, 
require the initial access plans to be filed with the department 
by October 1, 1999. The rest of the review time periods are 
prescribed by these rules. Although it is apparent that, given 
the fact that both the law and its implementing rules become 
effective very soon, both health carriers and the department may 
find it difficult to meet the prescribed time frames for 
implementing the new rules, the statutory deadline is not 
negotiable, and every effort should be made to comply with the 
dates outlined in this rule. 

COMMENT #9: The department should have only 15 days, rather 
than 60, to make its initial request for additional information. 

RESPONSE: The department disagrees. A deadline of 15 calendar 
days for the initial departmental review, given staffing 
restrictions, competing responsibilities, etc., is impractical 
and unreasonable, and the department has determined that the 60 
day deadline remains the most reasonable. 

COMMENT #10: Freezing new enrollments after an access plan is 
disapproved, pending approval of a revised plan, exceeds the 
department's statutory authority, which is limited by 33-36-401, 
MCA, to recommending corrective action to the carrier in 
question and/or recommending to the insurance commissioner that 
the latter take enforcement action. 

RESPONSE: The department disagrees that the law in effect 
prohibits the department from barring a carrier found to have an 
inadequate access plan from enrolling additional or, in the case 
of a new carrier, initial enrollees until a revised plan is 
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submitted. The fact that 33-36-401, MCA, establishes two means 
of enforcement that the department can utilize does not mean 
that no other action can be taken by the department to carry out 
its duty to ensure adequate networks or preclude the department 
from freezing new enrollments when a plan is found inadequate. 
Section 33-36-201 (4), MCA, obligates existing plans to, by 
October 1, 1999, submit to the department "an access plan 
complying with (6) and the rules of the department .. " [emphasis 
added]. The same subsection of 33-36-201, MCA, requires new 
carriers offering a plan on or after October 1 to do the same 
"before offering the managed care plan." That language assumes 
and endorses the principle that a carrier should not be 
enrolling individuals until an adequate network is in place. 
The provisions of Rule II (37.108.205) complained of are clearly 
in step with the mandate in 33-36-201(4), MCA. In addition, 33-
36-105, MCA, gives the department the authority and duty to, by 
rule, establish procedures for ensuring compliance with network 
adequacy standards. Once again, Rule II (37.108.205)'s freeze 
of new enrollees if a plan is found inadequat-e implements that 
statutory provision by ensuring compliance with the standards. 

RULE III (37.108.206) 

COMMENT #11: The argument contained in Comment #10 in reference 
to Rule II (37 .lOB. 205) was repeated in reference to Rule III 
(37.108.206) and its requirement that, if a revised access plan 
is found to be inadequate, no new enrollees be enrolled until 
one is approved. 

RESPONSE: See the response to Comment #10. 

COMMENT 1112: 
"material". 

The word "significant" should replace the word 

RESPONSE: The Department agrees and has made the change. 

RULE IV (37.108.207) 

COMMENT #13: The access plan specifications should contain more 
consumer components, e.g. , information about the physician's 
education, results of consumer satisfaction surveys, a 1+800 
number, etc. 

RESPONSE: The department felt that the quality assurance rules 
currently under development and implementing Title 33, Chapter 
36, Part 3, MCA, are more appropriate than the network adequacy 
rules for such components and will be considered for inclusion 
in the quality assurance rules. 

COMMENT 1114: The reference in Rule IV (37.108.207) (1) (a) to the 
addresses of participating providers should be specifically 
business addresses. 
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RESPONSE: 
change. 

The department agrees and has made the requested 

COMMENT #15: The word "procedures" should replace "policy" in 
Rule IV (37.108.207) (1) (e) (v). 

RESPONSE: The department disagrees. The language in the rule 
will not change because the two words are interchangeable and 
the change would have no impact on the intent of the rule. 

COMMENT #16: The filing and approval procedures of the 
insurance commissioner should be sufficient to comply with this 
rule. 

RESPONSE: 
items in 

The language in the rule will not change because all 
this rule are essential to describe the health 

carrier's access plan. 

COMMENT #17: In Rule IV (37.108.207) (1) (j), the more appropriate 
word "procedures" should be substituted for "method''. 

RESPONSE: The department agrees and has made the change. 

COMMENT #18: Because there is no particular filing with the 
commissioner of insurance that contains the specific information 
required by (1) (e) (i) through (xi), the requirement is confusing 
and should be removed. 

RESPONSE: The department does not agree to removing 
subsection entirely, but instead amended subsection (e) 
eliminate any confusion, using language suggested by 
commissioner of insurance. 

the 
to 

the 

COMMENT #19: Standards should be included in subsection (1) (d) 
as to what is considered reasonable in the removal of barriers 
to gaining access to services. 

RESPONSE: The language in the rule will not change because it 
would be impossible to identify all possible barriers that may 
exist. The health carrier is given considerable leeway in how 
it meets this obligation and complies with the standards set 
forth in Rule XVI (37.108.236). Furthermore, it is assumed the 
health carrier will do all it can to avoid complaints from 
dissatisfied enrollees. 

COMMENT #20: The language in subsection (1) (e) (vi) should be 
deleted because the information is the same as that already 
required by subsection (1) (e) (v). 

RESPONSE: The language was not changed because the two 
subsections do require two separate types of information and 
because the information is required for access plan 
specifications and for the benefit and protection of health care 
consumers. 
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COMMENT #21: The meaning of the phrase "facilitate review of 
post-evaluation or post-stabilization services" in subsection 
(1) (e) (viii) should be clarified and the subsection preferably 
should be deleted. 

RESPONSE: The language in this rule is necessary to access 
plans specifications and will not change. To "facilitate" 
logically means to aid, expedite, or assist, and the 
department's interpretive guidelines will provide further 
clarification of the phrase in question. 

COMMENT #22: If the health carrier must have a network of 
specialists, including providers from every specialty, what 
process will be used to correct an insufficient network, who 
makes that determination, and is there a time period within 
which to correct a finding of insufficiency? 

RESPONSE: The health carrier must insure access to specialty 
care. The options to correct an insufficient network may 
include, but are not limited to, recommending termination of the 
health benefit plan to the commissioner of insurance or seeking 
other corrective action. An insufficient network is a failure 
to meet the requirements of the legislation, and the department 
will make this determination. As yet, there is no time period 
set within which to correct a finding of insufficiency. 

COMMENT #23: There should be more stringent language in the 
rule to demonstrate that when an HMO begins marketing in a new 
area, members of the provider network are actually accepting new 
patients. 

RESPONSE: The department did not change the proposed language 
because it believes the proposed language is already adequate to 
provide the department with the information it needs to 
determine whether the network is adequate. If the HMO has an 
extensive list of providers, but the providers are not accepting 
new patients, then the network is not adequate. The department 
can determine compliance by monitoring access plan 
specifications as outlined in Rule IV (37.108.207). 

COMMENT #24: In subsection ( 1) ( j) , how can a health carrier 
have a "method" of complying with geographic accessibility 
requirements? 

RESPONSE: The department agrees the language could be improved, 
and, in response, has changed "method of" to "procedures for". 

RULE V (37.108.208) 

COMMENT #25: The numbers and types of providers should be 
limited to primary care providers, hospitals, and pharmacies. 

RESPONSE: 

lB-9/23/99 

Rule V (37.108.208) will remain the same. The 
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Department believes this language would negate the intent of the 
statutes being implemented, which is to ensure that managed care 
networks have sufficient numbers and type of all of the types of 
providers needed by the consumers the network serves. 

RULE VI (37.108.214) 

COMMENT #26: The reference in (1) (b) to accessing •services 
through the health carrier• should be amended to refer to the 
carrier's network of providers, since a health carrier does not 
itself provide health services. 

RESPONSE: The department agrees and has rephrased the provision 
to clarify its meaning. 

COMMENT #27: For clarity, the phrase "per year" should be added 
after "30 calendar days• in subsection (1) (c) concerning renal 
dialysis. 

RESPONSE: 
change. 

The department agrees and has made the suggested 

COMMENT #28: What is meant by an •unforeseen illness, injury or 
condition" in ( 1) (b) 7 

RESPONSE: An unforeseen event is generally one that is 
unanticipated, sudden, or occurring by chance. For example, an 
enrollee may slip and fall on the ice, experience pain from the 
fall and uncertainty as to the extent or seriousness of the 
injury, and seek medical care to determine if treatment is 
needed. The department did not make any change in the language 
because it believes the meaning is already sufficiently clear. 

COMMENT #29: Does subsection (1) (b) apply only when the person 
is outside the service area for reasons other than seeking out 
medical care? 

RESPONSE: The answer is yes, and the department amended the 
language to make that fact clearer. 

COMMENT #30: A non-participating provider differential should 
be considered with respect to subsection (1) (b). 

RESPONSE: The language in the rule was not changed. The health 
care provider must ensure that covered services are provided to 
the enrollee. 

COMMENT #31: To require health carriers to reimburse out-of
network providers under certain circumstances exceeds the 
statutory authority of the department. In addition, 33-36-
205 (2), MCA only requires payment for "emergency services 
obtained from a non-network provider within the service area of 
a managed care plan .. •, and only for certain emergency services. 
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RESPONSE: The fact that 33-36-205(2), MCA, contains the above 
requirement as applied to emergency services provided within the 
carrier's geographic service area does not mean that emergency 
services provided outside of that area do not have to be paid 
for by the carrier. Section 33-36-201, MCA, requires that 
"[c]overed persons ... have access to emergency care 24 hours a 
day, 7 days a week." That requirement cannot logically be met 
unless a plan pays for emergency services to enrollees 
regardless of where they occur or who provides them. As for the 
contention that only certain emergency services need be covered, 
the rule refers to "emergency services as defined in 33-36-103, 
MCA", which in turn states that such services are those 
"required to evaluate and treat an emergency medical condition." 

Section 33-36-205, MCA, allows a carrier to refuse to pay 
for services that are found not to be necessary, a provision 
that parallels the language in the definition that the services 
be "required to evaluate and treat" the condition. (emphasis 
added) Therefore, the reference in Rule VI ( 3 7 .108. 214) to 
coverage of emergency services complies with the statutory 
language and was not changed. As for the contention that the 
department does not have the authority to require the other two 
categories of services that Rule VI (37.108.214) requires to be 
reimbursed, regardless of the existence of preauthorization or 
the status of the provider as a network provider, the department 
disagrees. Section 33-36-201, MCA, contains language indicating 
that non-network providers have to be reimbursed whenever the 
network is insufficient to provide a covered benefit. In line 
with that language, Rule VI (37.108.214) (ll (b) and (c) require 
reimbursement only if the services provided out-of-network are 
services covered by the plan. 

RULE VII (37.108.215) 

COMMENT #32: Why were the ratios cited chosen and why were no 
ratios specified for speciality providers and specialists? 

RESPONSE: Rule VII (37.108.215) will remain the same. The 
ratios set in this rule are nationally accepted ratios for 
primary care providers and are not intended to set ratios for 
specialty providers or specialists. There is little information 
nationally concerning acceptable ratios for specialty providers, 
so none were included in the rule. 

COMMENT !133: It should be clarified that a mid-level PCP is a 
mid-level provider as defined by Rule I (37.108.201) (4), and the 
rule should specify that if the mid-level provider is intended 
to be a PCP, the mid-level PCP has to have been designated as 
such by the health carrier. 

RESPONSE: A mid-level PCP is in fact a mid-level provider, but 
since the language already fairly indicates that fact, no change 
was made. With regard to Rule VII (37.108.215) needing to 
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specify that the mid-level PCP has been designated as such by 
the health carrier, the department believes that this would be 
redundant because Rule I (37.108.201) (5) clearly indicates that 
any PCP has to be designated by the health carrier. 

RULE IX (37.108.219) 

COMMENT #34: A large number of comments were received regarding 
the 45 mile radius requirement, many requesting that the radius 
be returned to 30 miles, others supporting the 45 mile radius, 
and others suggesting that a mileage of greater than 45 miles 
should be adopted. 

RESPONSE: The department has carefully reviewed all of the 
mileage options. A comparison of data relevant to the relative 
impact of both the 30 and the 45 mile radii demonstrates that 
the 30 mile radius offers the most beneficial and balanced 
approach to the geographic access issue, for the consumer, the 
health care provider and the managed care organization. When the 
30 mile access radius is applied, access to an additional 32 
hospitals, clinics, and allied health care providers is 
available compared to the potential available providers using 
the 45 mile radius. The department believes that it is 
advantageous for all parties to have the largest possible number 
of potential providers available, both inside the geographic 
access area and outside or adjacent to the geographic access 
area. The Department also believes the 30 mile geographic 
access area will reduce the potential of patients having to 
leave their local community for primary care services and at the 
same time reduce the possible negative impacts to the local 
health care system. 

COMMENT #35: Regarding the geographic access exception in 
(1) (a) (i), the documentation that a carrier provides regarding 
usual and customary travel patterns should be subject to 
approval by the department. 

RESPONSE: Any exception to the geographic access requirements 
is inherently subject to revjew by the Department, since it is 
a factor in determining the adequacy of the network; 
consequently, no change in the rule is necessary. 

coMMENT #36: The language in (1) (c) should be changed to state 
•outside the approved geographic service area" in place of 
•farther than 45 miles from their homes ... • 

RESPONSE: Because the existing wording is consistent with that 
in (1) (a) and the suggested change would not necessarily clarify 
the intent of the rule, no change was made, other than, as 
previously noted, to change 45 to 30. 

COMMENT H37: Does the rule not require specialty providers to 
be included within the prescribed radius? 
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RESPONSE: Yes. The rule does not apply to specialty providers. 

COMMENT #38: Subsection (1) (b), unlike subsection (a), appears 
to apply to any "qualified provider", not just to primary care 
providers, hospitals or Medical Assistance Facility (MAF), and 
pharmacies. The rule should be reworded to clarify that the 
entire rule applies only to PCPs, hospitals/MAP's, and 
pharmacies. 

RESPONSE: The rule is not intended to be so limited; subsection 
(1) (b) does apply to any qualified provider. 

COMMENT #3 9: If an exception is granted pu1·suant to Rule X 
(37.108.220), does Rule IX (37.108.219) (1) (b) apply at all? 

RESPQNSE: Yes, even if an exception is granted pursuant to Rule 
X (37.108.220). 

COMMENT #40: Subsection (1) (c) should be more appropriately 
designated subsection (2). 

RESPONSE: The department agrees and has made the suggested 
change. 

COMMENT #41: Concerning subsection (1) (c), the rule should be 
amended to indicate that, when an enrollee selects a provider 
outside the geographic access area, the health carrier will be 
deemed in compliance with the geographic accessibility standard 
or a good cause exception exists to that standard. 

RESPONSE: No change was made in the rule because it was 
considered unnecessary. It is implicit that if an enrollee 
freely chooses to have a primary care provider outside the 
prescribed radius, the carrier will not be regarded as in 
violation of the geographic access requirement. 

COMMENT #42: Subsection (1) (c) should be amended to allow 
enrollees to also select a hospital, medical assistance facility 
(MAP) , and/or a pharmacy located outside the geographic access 
area, in addition to a primary care provider. 

RESPONSE: The department did not make the suggested change. An 
enrollee can select any of these provider types if allowed by 
the carrier. The department did not feel it would be fair to 
the plans to require them to cover the cost of any hospital, 
etc., without the approval of the plan. 

COMMENT #43: If some eligible employees do not live and work 
within the prescribed radius around the primary place of work, 
the network should still be regarded as adequate if the maximum 
number of those outside the radius does not exceed one, in the 
case of a group with 2 to 5 employees; two, in the case of a 
group with 6 to 15 employees; three, in the case of a group with 
16 to 30 employees; and for groups with 31 or more employees, 

18-9/23/99 Montana Administrative Register 



-2066-

10% of the employees. 

RESPONSE: The department agrees with the proposed changes and 
has amended the rule accordingly. 

COMMENT #44: Rule IX (37.108.219) (1) (c) should apply only to 
traditional health maintenance organization plans, which are 
more restrictive in terms of the providers a patient may see; 
the proposed language does not work with a point-of-service 
option. 

RESPONSE: The department believes the language is clear that 
this rule is not applicable to a point-of-service product. 

COMMENT #45: The commissioner of insurance suggested that 
insured employees and their dependents living outside the 
prescribed radius of the network be protected from benefit 
penalties or from having to travel outside the radius around 
their own place of work to receive routine treatment from a 
primary care provider. Another commentator suggested that the 
commissioner's prop0sed language provided greater benefits to 
those dependents than to those under some current managed care 
plans. 

RESPONSE: The department agreed to incorporate the commissioner 
of insurance's suggestion as best for both plans and out-of-area 
enrollees, incorporating a change in the process that avoids 
preferential treatment to out-of-area dependents. 

COMMENT #46: The maximum number of eligible employees residing 
and working more than a 45-mile radius from the employer's 
primary place of business should not exceed 50 percent of the 
eligible employees in the employer's group. 

RESPONSE: The department disagrees. Allowing 50 percent of 
eligible employees to live and work outside the 45 mile radius 
defeats the purpose of network adequacy. Therefore, the 
department adopted the recommendation of the commissioner of 
insurance that the outside limit would be 10% of the total 
number of employees. However, the department did add a 
requirement that the outlying enrollees reside and work outside 
the radius of the primary place of work and that the 
determination of the number of eligible employees would be 
determined at the time of application for network approval. 

COMMENT #47: The commissioner of insurance recommended that, if 
a carrier required all employees to utilize a network PCP for 
referrals, access to the network PCPs would have to be available 
by phone at no cost to the insured. Another commentator asked 
that the toll-free phone call requirement be deleted because of 
lack of notice of it in the original notice to providers who 
would carry the burden of providing the access. 

RESPONSE: The department adopted the commissioner's 
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recommendation in part, but, in agreement with the concern about 
the impact on providers, added, for clarification, that a toll
free number maintained by the health carrier would satisfy the 
requirement. 

COMMENT 1148: In reference to the out-of-area language requested 
by the insurance commissioner, another commentator suggested 
clarifying that employees who, at their discretion, pursuant to 
(1) (c), agree to use primary care providers outside of radius 
are not to be counted as "out-of-area" employees for purposes of 
the exception now included as subsection (3). 

RESPONSE: The department felt the language was sufficiently 
clear already and did not make a change. 

CQMMENI #49: The rule should provide that out-of-area employees 
may seek primary care services from non-participating providers 
so long as these providers agree to abide by the payment rates, 
referral process, quality of care standards and protocols, and 
reporting standards that apply to comparable participating 
providers. 

RESPONSE: The department did not adopt the suggested language 
because the purpose of this rule is to allow carriers, under 
certain limited circumstances, to market outside their network 
without penalizing the insured outside the network. The 
proposed language would penalize the insured outside the 
network. 

COMMENT 1150: The changes proposed by the Insurance Commissioner 
should be set out in a separate rule. 

RESPONSE: The department believes there is no necessity for a 
separate rule, and that the suggested changes logically fit 
within Rule IX (37.108.219). 

COMMENT #51: The "usual and customary travel pattern", as 
referenced in subsection (1) (a) (i), should be documented by the 
carrier and subject to approval by the department. 

RESPONSE: The Department will be responsible for determining 
usual and customary travel patterns and will develop criteria to 
make such determinations, as well as interpretive guidance for 
this subsection. 

COMMENT #52: Allowing an exception from the geographic 
accessibility requirements if a provider within the radius does 
not meet the credentialing requirements of the carrier could 
enable health plans to set credentialing standards in such a way 
that they avoid the geographic accessibility rule. 

RESPONSE: Subsection (1) (a) (ii) requires the credentialing 
requirements to be reasonable. The Department will be 
responsible for determining whether any given requirements are 
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reasonable or not. 

COMMENT 1153: "Qualified provider", as used in (1) (b), is 
undefined and should be deleted. 

RESPONSE: The department added clarifying language that a 
"qualified provider" was one qualified to provide a service 
covered by the relevant plan. Given that, it is plain that a 
qualified provider is a health care provider that is licensed by 
Montana to provide certain health care services or licensed as 
a health care facility. 

COMMENT #54: The reference to medical assistance facilities is 
outdated because, under the federal Balanced Budget Act of 1997, 
they will be converted to "critical access hospitals" on October 
1, 1999. 

RESPONSE: The change in federal terminology does not alter the 
fact that what may be a "critical access hospital" under federal 
law is defined as a "medical assistance facility" under Montana 
law. Since the legal entity that is subject to Montana 
licensure standards is designated in 50-5-101, MCA, as a 
"medical assistance facility" rather than a "critical access 
hospital", these rules must continue to refer to MAF's. 

RULE X (37.108.220) 

COMMENT #55: Comments were received that ranged from support of 
the rule's allowance of potential exceptions from the geographic 
access requirements of Rule IX (37.108.219) to assertions that 
no exceptions should be allowed and the rule should be deleted 
altogether. 

RESPONSE: Rule X (37.108.220) will remain the same because the 
department continues to agree with those that feel some 
exception process is necessary in order to deal with situations 
that may impact the geographic service areas and network 
adequacy. The department will prepare interpretive guidance for 
this rule and provide the guidance to all interested parties. 

COMMENT #56: 
defined. 

A "good faith effort" should be more precisely 

RESPONSE: Language was added to do so that parallels the 
definitions of "good faith" in Montana law. Beyond that, the 
department feels that it is impossible to include all of the 
factors and components that might define good faith efforts into 
a single definition. 

COMMENT #57: In the phrase "The department may grant 
exceptions ... if good cause to do so exists", the word "must" 
should be substituted for "may•. 
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RESPONSE: The department did not make the requested change 
because it needs to have the ability to decline an exception 
even when good cause seems to exist in instances where granting 
an exception would compromise the adequacy of the network. 

COMMENT #58: Subsection (2) should be replaced by language 
requiring health carriers and providers to negotiate in good 
faith to negotiate a contract that adheres to sound business 
principles, and if no agreement can be reached within 120 days, 
utilize an alternative dispute resolution process. If the 
ultimate ruling favors the carrier, it would be allowed to 
market its product, even without enough local providers under 
contract, but must, in that case, document how it will provide 
adequate provider access to enrollees in that area. 

RESPONSE: No change was made. As noted above, the department 
has added language that more specifically defines good faith. As 
for lengthening the time period for reaching an agreement, the 
department continues to believe that 60 days is sufficient. As 
for dispute resolution, the rule already allows such a process 
and the department is responsible for the ultimate decision 
whether the network is adequate. 

COMMENT #59: Subsection (2), defining a good faith effort as 
including an offer of terms and conditions at least as favorable 
as those offered to other entities providing the same or similar 
services, does not address the situation where two hospitals 
provide the same services but have vastly different financial 
circumstances, meaning that the same terms and conditions would 
not be acceptable to both. In addition, some recognition should 
be made of offers made by providers and facilities during 
negotiations. 

RESPONSE: The department believes the current language can 
cover the situations as described, so no change was made. 

RULE XI (37.108.221) 

COMMENT #60: How does this rule work with the Rule I 
(37.108.201) definition of •geographic service area"? 

RESPONSE: See the response to Comment #2. 

RULE XII (37.108.227) 

COMMENT #61: Several comments were made concerning the time 
limit within which non-urgent care with symptoms must be 
provided. It was suggested that it is unreasonable to expect a 
plan to provide non-urgent care with symptoms to its members 
within 5 calendar days, that the deadline be extended to 10 
business days, and that the term "non-urgent care with symptoms" 
be removed altogether. Another party suggested that the 
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Department limit the definition to include only "illnesses, 
injuries, or conditions that require care within five calendar 
days in order to insure good health." 

RESPONSE: As for the time period within which such care must be 
provided, the Department continues to assert that consumers need 
to be guaranteed access to care by health carriers for those 
conditions which fall in between urgent and routine conditions. 
Non-urgent care with symptoms is care required for an illness, 
injury or condition with symptoms that does not require care 
within 24 hours to prevent a serious risk of harm but is also 
not routine or preventive in nature. Examples would include a 
consumer discovery of a lump in a breast or testicle upon self
examination; a health care consumer who is afebrile but is 
expectorating green phlegm and has chest pain upon inspiration; 
or a consumer with a history of low back pain who is newly 
experiencing sciatic pain that is unrelieved by over-the-counter 
medications, stretching, rest, ice packs, etc. These are but 
some conditions for which a consumer might reasonably expect 
access to care in a shorter time-frame than the 45 days 
specified for routine care. The Department amended rule XII 
(37.108.227) (1) (c) to include a deadline of 10 calendar days 
rather than the five proposed in the original notice for non
routine care. Ten calendar days will ensure adequate consumer 
access for non-urgent care with symptoms without being unduly 
burdensome on health carriers, especially in cases like holiday 
periods where there are fewer business days than usual. 

COMMENT #62: Appointments for routine or preventive care should 
be available within 60 rather than 45 days. This would prevent 
providers from feeling penalized for participating in a managed 
care contract because a 45-day period forces the provider to 
give preferential treatment to managed care patients over 
traditional fee-for-service patients. The proposed time limit 
would make it less attractive for a provider to contract with 
managed care plans, and since managed care plans are capitated 
and discounted, it would allow a different standard for access 
for these consumers. 

RESPONSE: These rules apply only to maximum waiting times that 
a health carrier must guarantee. They do not limit a health 
carrier to using only a primary care provider to guarantee 
access within the specified appointment times. The comments 
about the relationship between the health carrier and its 
network providers deal with a contractual matter beyond the 
scope of this rule or the enabling legislation. This rule 
merely seeks to guarantee consumer access within a reasonable 
period. The department continues to assert that 45 days is a 
reasonable period, which was adopted after extensive literature 
research and meetings with interested parties, and the 
department rejects the suggestion that this time frame be 
extended to 60 days. 

COMMENT #63: Tracking preventive services such as immunization 
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and mammography rates, which are quality issues that are also 
tracked through Health Employer Data and Information Set (HEDIS) 
reporting, appears to combine quality and access issues in this 
rule. 

RESPONSE: The Department believes the requirement is an access 
issue--that a consumer must have "access to preventive services" 
such as immunizations and mammography services within a 
reasonable time frame to protect that consumer's health. For 
immunizations, this is also a public health concern. To fail to 
set maximum appointment times would be to fail to carry out the 
mandate of the enabling legislation. 

COMMENT #64: Access standards such as the ones contained in 
this rule do not accomplish their mission unless they are 
reported and monitored annually on a standardized tool. 

RESPONSE: Rule XVII ( 37. 108.240) as proposed requires the 
establishment of methods for periodically assessing the 
sufficiency of the network and provider and consumer 
satisfaction. Specific requirements such as specifying that an 
independent satisfaction survey be done annually and a 
standardized evaluation tool be used were rejected by the 
department as unduly burdensome and expensive, given the 
penetration of managed care in the state at this time. 

RULE XIII (37.108.228) 

COMMENT #65: The language in subsection (4) should be deleted 
that allows carriers the choice of using mid-level providers as 
PCPs, because it invites their exclusion and reinforces the myth 
that mid-level providers are unable to provide excellent medical 
care. 

RESPONSE: The department declines making the suggested change. 
Mid-level providers are eligible to be included by a carrier as 
participating providers, but the Department feels that it cannot 
mandate that a health plan use mid-level providers because mid
level practitioners do not operate independently but in 
conjunction with a supervisory physician. The language allowing 
an enrollee's choice of a mid-level provider is contingent on 
the plans recognizing them as participating providers. 

COMMENT #66: The rules should ensure that patients have access 
to appropriate physical therapist specialists. 

RESPONSE: The department did not change the language. Physical 
therapists are eligible to be included as participating 
providers but the Department cannot mandate that a health plan 
use physical therapists. Plan enrollees will have access to 
physical therapists if the plans recognize them as participating 
providers. 
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COMMENT #67: The phrase "or contracts" should be added after 
"in literature" in subsection (1). 

RESPONSE: 
change. 

The department agrees and has made the suggested 

COMMENT #68: The language in subsection (2) requiring women 
access to a gynecologist without a PCP referral should be 
deleted since it is already required by statute. 

RESPONSE: The language is retained for purposes of ease of 
comprehension of enrollee rights by including all of the 
specialty and referral requirements in one place. 

COMMENT #69: The reference to "family physician" should more 
properly be "family practice physician" in subsection (4). 

RESPONSE: 
change. 

The department agrees and has made the suggested 

COMMENT #70: In subsection (6), a requirement that the 
treatment plan is approved by the carrier should be added. 

RESPONSE: 
change. 

The department agrees and has made the suggested 

COMMENT #71: "Consulting specialists", as used in subsection 
(1), should be defined. 

RESPONSE: The department agreed there was a question about the 
meaning of that phrase. As an alternative solution, for 
purposes of clarity, the phrase "to consulting specialists" was 
deleted after the word "referrals" in the first line. 

COMMENT #72: The language in 33-36-201(2), MCA, allowing the 
department to approve alternatives to the requirement that a 
carrier with not enough providers to provide a covered benefit 
has to provide the benefit at no extra cost to enrollees, should 
be added to the rule along with criteria for determining which 
alternative arrangements are acceptable. 

RESPONSE: The language in subsection (5) will not change. The 
primary way that the department has identified of meeting the 
requirements of 33-36-201 (2), MCA, is to require the process 
referred to in subsection (5) to address instances when a plan 
has an inadequate number or type of participating providers. 
The department will review other arrangements if any are 
proposed, but because no other viable alternatives came to light 
during the process of developing these rules, no criteria for 
evaluating them were developed, either. The department remains 
open to developing criteria for that purpose in the future. 

COMMENT #73: What is an "insufficient number or type" of 
participating provider? 
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RESPONSE: The interpretation is provided elsewhere in Rules VII 
(37.108.215) and IX (37.108.219). 

COMMENT #74: Which provider types are included in Rule XIII 
(37.108.228) and does subsection (5) apply only to specialists? 

RESPONSE: Rule XIII (37.108.228) and, specifically, subsection 
(5) apply to both participating providers and their referrals to 
specialists. 

COMMENT #75: What is the meaning of "accessible" in subsection 
(5)? 

RESPONSE: "Accessible" means available to enrollees according 
to the standards elsewhere in the rules, e.g. Rules VII 
(37.108.215), IX (37.108.219), and X (37.108.220). 

COMMENT #76: Is a point of service (POS) product an acceptable 
alternative to ensuring covered services are provided at no 
greater cost to the enrollee? 

RESPONSE: The department, after consultation with the Insurance 
Commissioner's office, has determined that these rules apply 
only to closed networks. 

COMMENT #77: The rule as written leaves little or no incentive 
for providers to sign up with a plan to be in a participating 
network. 

RESPONSE: The department disagrees and the language will not 
change. The department feels there are sufficient incentives for 
providers to be part of the health plan's network. 

RULE XIV (37.108.229) 

COMMENT #78: Two parties were concerned that they would be 
unable to guarantee that providers who were outside of the 
network would meet credentialing criteria, accept payment rates, 
follow referral processes and protocols and refrain from billing 
for balances above the carrier's allowed amount for either new 
enrollees with certain specified conditions or for existing 
enrollees whose existing provider's contracts had been 
terminated without cause. One of the parties wanted to know if 
the department could ensure that providers did not bill patients 
for a balance. 

RESPONSE: Rule XIV (37.108.229) only requires a health carrier 
to continue to pay for care if the provider agrees to comply 
with the payment rates, credentialing, referral process, 
quality-of-care standards and protocols, and reporting standards 
that apply to comparable participating providers. The health 
carrier is given a choice. They can pay 100% of the charges and 
not require the provider to meet any of these requirements if 
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they so choose. However, if the provider does not agree to 
comply with these standards, the carrier can choose not to pay 
providers that did not meet the conditions stated in the rule. 
In this last instance, the health carrier would be responsible 
for arranging for a primary care provider to assume the care of 
this vulnerable population. The department's responsibility is 
to enforce this rule and monitor to ensure that the provisions 
are carried out, but is not responsible for negotiating with the 
health care provider. 

COMMENT #79: Rule XIV (37.108.229) (2) should be clarified to 
state that it only applies if the contract is terminated without 
cause "prior to the end of the contract term." Discontinuance 
of a contract at the end of its term should not be termination 
without cause. 

RESPONSE: The department did not make the suggested change. 
The department believes that failure to renew a contract with a 
provider who was previously a participating provider would in 
fact be a termination without cause. Subsection (2) would apply 
in these cases as well as in cases where the contract is 
terminated prior to the end of the contract term. In either 
case, the health care consumer is at risk of an interruption in 
health care services that could prove detrimental to his/her 
health. All of the conditions specified in the proposed rule 
require coordinated medical care to ensure the health of the 
consumer. 

COMMENT #80: The rule should be clarified by indicating what 
the triggering event of contract termination would be. 

RESPONSE: The language in the rule was not changed, because it 
did not seem necessary to provide any greater clarification. 

COMMENT #81: Access standards such as those in Rule XIV 
(37.108.229) must be reported and monitored annually on a 
standardized tool if they are to be effective. 

RESPONSE: Rule XVII (37.108.240) as proposed requires the 
establishment of methods for periodically assessing the 
sufficiency of the network and provider and consumer 
satisfaction. Specific requirements such as specifying that an 
independent satisfaction survey be done annually and a 
standardized evaluation tool be used were rejected by the 
Department as unduly burdensome and expensive given the 
penetration of managed care in the state at this time. 

RULE XV (37.108.235) 

COMMENT #82: The department should allow the enrollee to change 
primary care providers more frequently than once a year. 

RESPONSE: The language in the rule will not change. The 
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department does feel the rule is necessary to allow enrollees 
choice and the option to change their choice of a primary care 
provider at least once a year. The option of allowing enrollees 
to choose their primary care provider more or less frequently 
was considered and rejected. Less frequent change would reduce 
enrollee choice and more frequent changes would disrupt 
continuity of care. The language as written protects the 
enrollee and is not administratively burdensome to the plan. 

COMMENT #83: Subsection {2) is useless since it would take 
several years to identify providers who had a higher than 
average turnover rate. 

RESPONSE: Subsection (2) is necessary so that the plan can 
monitor quality of care and patient satisfaction by how often 
change requests are being made. A provider that has higher 
turnover rates than the average can and should be identified and 
followed up on. 

COMMENT #84: Subsection (2) is not needed because the networks 
are monitored for enrollee satisfaction under Rule XVII 
(37.108.240). 

RESPONSE: Subsection {2) will remain in the rule. It is needed 
for the reasons stated in the comment listed above. Rule XVII 
{37.108.240) does provide for monitoring enrollee satisfaction 
but it is not specific to enrollee choice of primary care 
providers. 

RULE XVI {37.108.236) 

COMMENT #85: Standards should be included defining what is 
considered reasonable in the removal of barriers to gaining 
access to services. 

RESPONSE: The language in the rule will not change, because it 
would be impossible to identify all possible barriers that may 
exist. The health carrier is given considerable leeway in how 
it meets this obligation, and it is assumed the health carrier 
will do all it can to avoid complaints from dissatisfied 
enrollees. 

RULE XVII {37.108.240) 

COMMENT #86: Subsection {1) (a) should be deleted becau5e the 
rules are not primarily intended for these services. 

RESPONSE: Rule XVII (37.108.240) will remain the same because 
changes in the volumes of these services are important 
information in assessing the sufficiency of the network. 

COMMENT # B 7 : Subsection (1) (d) and (e) should be deleted 
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because the intent of the law and the purpose of these rules are 
not ensuring provider satisfaction. 

RESPONSE: Subsection (1) (d) and (e) will remain the same. The 
department position is that the purpose and intent of the act is 
to establish standards to ensure the adequacy, accessibility, 
and quality of health care services offered under managed care, 
and that customer satisfaction is one means of determining 
adequacy, accessibility, and quality. 

COMMENT #88: It is a matter for concern that the proposed rule, 
specifically subsections (1) (e) and (i), goes beyond NCQA 
reporting requirements and would require plans to develop and 
administer their own separate surveys, which would be costly and 
without national standards to measure the results. 

RESPONSE: The department kept the requirements of subsections 
(1) (e) and (i) because it believes they are important components 
in assessing the sufficiency of the network, whether or not NCQA 
reporting requirements are exceeded. 

RULE XIX (37.108.242) 

COMMENT #89: Is the health carrier to be held responsible for 
a provider's failure to meet the demands of the rules, though 
the health carrier is not at fault? 

RESPONSE: Yes. Rule XIX (37.108.242) requires that a managed 
care plan that uses contracts is and remains responsible for the 
contracted services that the health carrier has purchased via a 
contract with a provider. 

RULE XX (37.108.250) 

COMMENT #90: What is the remedy if a dispute arises regarding 
what is and what is not adequate corrective action? 

RESPONSE: If a health carrier disagrees with the department 
over what constitutes adequate corrective action, the carrier 
may appeal the decision as provided in Rule XXI (37.108.251). 

COMMENT #91: What response is the department seeking from the 
commissioner of insurance when it provides the commissioner with 
documentation of the network inadequacy? 

RESPONSE: Because of the wide range of possible types of 
network inadequacy that may occur, the department cannot 
elaborate on what action the department might recommend to the 
commissioner. The department would expect the commissioner to 
take appropriate action based on the department's 
recommendations within the scope of its own authority, depending 
upon the nature of the inadequacy in question. 
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COMMENT 1192: In the event that the department determines a 
network is inadequate, what are the time lines for compliance? 

RESPONSE: None are yet prescribed. 

5. These rules will become effective October 1, 1999. 

Rule Reviewer Director, Pub Tc ~lth and 
Human Services 

Certified to the Secretary of State September 13, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of ARM 46.12.503, 
46.12.504 and 46.12.505 
pertaining to inpatient 
hospital services 

NOTICE OF AMENDMENT 

TO: All Interested Persons 

1. On August 12, 1999, the Department of Public Health 
and Human Services published notice of the proposed amendment of 
the above-stated rules at page 1744 of the 1999 Montana 
Administrative Register, issue number 15. 

2. The Department has amended rule 46.12.504 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

46.12.503 INPATIENT HOSPITAL SERVICES. DEFINITIONS 
(1) through (5) remain as proposed. 
(6) "IIespital peliey aEl.juste£ 11 lfteans a pa)9'11ent te P4entana 

hespitals paie under the 9RG paY!ftent system .~ith pe!'eenta~e ef 
meeieaie inpatient HU!'Sery eaye at 9!' ~!'eate!' than 55~ fi~Hree 
e} the El.epartment from eest repe!'ts. 

(6) "Hospital policy adiustor" means a payment to a 
Montana hospital paid under the DRG payment system. Data 
sources for the department to determine who meets policy 
adjustor criteria include but are not limited to information 
from the Montana hospital association database; Montana medicaid 
paid claims database; department's database for vital 
statistics: and licensing bureau. Evaluations will be made 
annually to determine which hospital will qualify for the policy 
adjustor. All of the following criteria must be met for a 
hospital to qualify: 

(a) has 50 or fewer beds; 
(b) routinely delivers babie§; 
(c) delivered less than 200 babies (all payers) for state 

fiscal year 1998 (July 1, 1997 through June 30, 1998); and 
(d) of the total babies delivered in state fiscal year 

1998. 53% covered were either medicaid primary or medicaid 
secondary. 

(7) through (17) remain as proposed. 

AUTH: Sec. 53-6-113, MCA 
IMP: 

6-141, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-
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46.12.505 INPATIENT HOSPITAL SERVICES. REIMBURSEMENT 
(1) through (16) remain as proposed. 
(17) Subject to funding. P£eviaeFs providers identified as 

eligible for the "hospital policy adjustor" defined in ARM 
46.12.503 will receive, in addition to the DRG payment, a 
payment amount of 5\ of ~the hospital's prospective base 
rate. 

AUTH: 
IMP: 

6-141, MCA 

Sec. 53-6-113, MCA 
Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

4. The Department added the phrase "subject to funding" 
to ARM 46.12.505(17) in order to ensure the Department does not 
exceed legislative appropriations for these services. 

5. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT 1: The hospital policy adjuster uses Medicaid 
nursery days for the statistical factor. It was suggested that 
the Department use Medicaid births rather than Medicaid nursery 
days. The statistics could be gathered from the MHA Camp Data 
program and from the DPHHS using DRG's 385 through 391. This 
would give rural facilities credit for delivering those newborns 
that are transferred out. The commentor believes the Department 
did not intend to use neo-natal days as part of the computation 
since those facilities are already reimbursed additionally. 
Using births eliminates that question. 

If Medicaid secondary payer statistics are not used in 
determining the 55%, it is suggested that the percentage be 
lowered to 51%. If secondary payer statistics are used, the 55% 
threshold is acceptable. 

The Department's statistics should be derived from the 
facilities fiscal year that began two years prior to the 
beginning of its current fiscal year. This would allow for the 
settlement of all outstanding claims. 

RESPONSE: The Department concurs with the comment to use births 
and to place the percentage at 53 using Medicaid secondary payer 
statistics, to the extent that facilities billed Medicaid after 
billing primary payers. 

Rule Reviewer 

Certified to the Secretary of State September 13, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of ARM 46.12.3215 pertaining 
to medicaid health plan 
enrollment 

NOTICE OF REPEAL 

TO: All Interested Persons 

1. On July 22, 1999, the Department of Public Health and 
Human Services published notice of the proposed repeal of the 
above-stated rule at page 1624 of the 1999 Montana 
Administrative Register, issue number 14. 

2. The Department has repealed ARM 46.12.3215 as 
proposed. 

3. No comments or testimony were received. 

& ..... U,..,. 
Rule Reviewer Direct~~b~~th and 

Human Services 

Certified to the Secretary of State September 13, 1999. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of the ) 
Proposed Adoption of New Rules) 
and Amendment of Existing ) 
Rules Pertaining to ) 
Operator Service Providers ) 

TO: All Concerned Persons 

NOTICE OF ADOPTION 
AND AMENDMENT 

1. On August 12, 1999, the Department of Public Service 
Regulation, Public Service Commission (PSC) published notice of 
public hearing on the proposed adoption of rules pertaining to 
operator service providers, at pages 1754 through 1760 of the 
1999 Montana Administrative Register, issue number 15. 

2. The PSC has adopted Rule II (38.·5.3404 COST-BASED 
ALLOWABLE RATE) as proposed. The PSC has adopted and amended 
the following rules as proposed, but with the following changes: 

RULE I. (38.5.3403) ALLOWABLE RATE (1) through (3) 
remain as proposed. 

(a) assisted - operator dialed calling card; collect call; 
third party billed; BeftE ~aid eeift, person to person; operator 
dialed called number; customer dialed calling card, non-company; 
and customer dialed calling card, company card; 

(b) message ~ telecommunications service interLATA -
rirBE miH~Ee, ~er mile, aHd rlae, aAd addieieAal miA~eee, ~er 
mile, aHa rlae per minute (if the operator service provider has 
more than one per minute rate. e.g .. distance. time of day, and 
so forth. "per minute" will be the average per minute); and 

(c) message ~ telecommunications service intraLATA -
!iree miH~Ee, ~er mile, sAd fleE, aAd addieieAal miH~Eee, ~e! 
mile, aHa flat per minute (if the operator service provider has 
more than one per minute rate. e.g .. distance. time of day. and 
so forth. "per minute" will be the average per minute) . 

(4) remains as proposed. 
AUTH: 69-3-103 and 69-3-1103, MCA 
IMP: 69-3-201, 69-3-1101, 69-3-1102 and 69-3-1105, MCA 

RULE III. (38.5.3407) BILLING DISCLOSURE (1) remains as 
proposed. 

(a) the operator service provider ~ billed amount, 
clearly distinguished from the carrier's eftar~es billed amount; 

(b) remains as proposed. 
(c) the toll-free telephone number of the operator service 

provider or the operator service provider's billing agent, if 
the billing agent has authority to resolve disputes and the 
operator service provider and billing agent have established an 
effective method of resolving customer disputes. 

(2) Upon request of a customer, the billing telecommuni
cations carrier must provide the exact legal name of the 
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operator service provider, the toll-free telephone number of the 
operator service provider. the current and complete street 
address of the operator service provider, and the mailing 
address of the operator service provider. 

AUTH: 69-3-103, 69-3-822 and 69-3-1103, MCA 
IMP: 69-3-102 and 69-3-1106, MCA 

38.5.3401 GENERAL AND DEFINITIONS (1) and (2) remain as 
proposed. 

(a) "Call blocking" means prohibiting or restricting a 
consumer's access to a carrier which offers service in the same 
local exchange area by means of equal access or an access code, 
including but not limited to 1-800, 950-XXXX, and ~10XXX-0+ 
dialing sequences. 

(b) remains as proposed. 
(c) "Inmate ealliHg preuiael" er 1'iH~t~ate operator service 

provider" means a carrier or operator service provider that 
provides regulated telecommunications services b:7 ~t~eaHs ef eeiH 
er eeiHless pay telepfieHeS for the use of inmates in 
correctional facilities. 

(d) through (d) (ii) remain as proposed. 
AUTH: 69-3-103, 69-3-822 and 69-3-1103, MCA 
IMP: 69-3-102, 69-3-201, 69-3-802, 69-3-1102 and 69-3-

1103, MCA 

38.5.3405 GENERAL REQUIREMENTS (1) through (1) (d) remain 
as proposed. 

(e) Obtain a pesitive an affirmative response from the 
called party on willingness to accept charges for collect calls. 

(2) and (3) remain as proposed. 
AUTH: 69-3-103, 69-3-822 and 69-3-1103, MCA 
IMP: 69-3-102, 69-3-201, 69-3-802 and 69-3-1104, MCA 

38.5.3412 CALL BLOCKING PROHIBITED (1) Except as 
otherwise provided in these rules, all agreements or contracts 
between an operator service provider and an owner of a pay 
telephone instrument or private telecommunications system must 
contain a provision which prohibits call blocking as defined in 
these rules. This requirement applies to all contracts or 
agreements entered into after the effective date of this rule; 
however, all operator service providers must comply with (2) of 
this rule at all times, including during the remaining term of 
all existing contracts and agreements. 

(2) remains as proposed. 
(3) This rule does not prohibit the blocking of 10 lOXXK 

11 eP 10 19KKK 9111 10lxxxx-1+ or 101xxxx-011+ calls. 
AUTH: 69-3-103, 69-3-822 and 69-3-1103, MCA 
IMP: 69-3-102, 69-3-201 and 69-3-802, MCA 

38.5.3440 INMATE OPERATOR SERVICE PROVIDERS (1) remains 
as proposed. 

(2) Inmate operator service providers may not 
collect calls to a called party number, except on request 
called party or following seven days written notification 

block 
by the 
to the 
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called party. or for reasons of individual or public safety. 
(3) remains as proposed. 

AUTH: 69-3-103 and 69-3-822, 69-3-1103, MCA; 
IMP: 69-3-102, 69-3-201 and 69-3-802, MCA 

3. Comments received and responses by the PSC: 

Comments, written or oral or both, were received from the 
Montana Consumer Counsel (MCC) , AT&T Communications of the 
Mountain States, Inc., Sprint Communications Company, L.P., and 
MCI WorldCom, Inc. (jointly, AT&T, Sprint, and MCI), US West 
Communications, Inc. (USWC), Montana Telecommunications 
Association (MTA), and AARP. 

The Montana Consumer Counsel comments that the logic 
underlying the 50 percent adder in Rule I is not clear and 
suggests the maximum adder be 20 percent. Although the amount 
of the adder may need to be revisited as implementation of these 
rules progresses, the PSC will retain 50 percent, as the logic 
underlying it is at least as clear as the alternative suggested 
and the amount seems to more readily allow for what might be 
reasonable aggregator surcharges and other calling fees which 
are contemplated by statute. 

AT&T, MCI, and Sprint comment that interexchange carriers 
and operator service providers presently have price flexibility 
and resellers do not undergo tariff review and, given this, 
there is a dilemma in setting the required price cap. AT&T, 
MCI, and Sprint also comment that basing the allowable rate on 
averaging rates, although inclusion of a rate-regulated company 
in the calculation limits flexibility, may be on the right 
track, but operator service providers have restructured the way 
in which they provide and charge for services and the categories 
of services identified in Rule I are dated. AT&T, MCI, and 
Sprint suggest a simplified categorization for Rule I, which is 
in line with current practices and which will also be easier to 
understand and enforce. In regard to Rule I USWC comments that 
sent paid coin is direct dialed, not assisted. The PSC agrees 
with AT&T, MCI, and Sprint in part and amends the "message 
telecommunications service" categories in Rule I accordingly. 
The PSC disagrees with AT&T, MCI, and Sprint in part and retains 
the "assisted" categories. The AT&T, MCI, and Sprint comments 
demonstrate that these carriers can categorize services 
according to the proposed categories and the resulting rates 
appear lower than those resulting from the alternative 
suggested. The PSC agrees with USWC that "sent paid coin" is 
not assisted and amends the rule accordingly. 

The MTA comments in regard to Rule III that Montana 
carriers be allowed to comply with the same rules as those 
contained in the FCC's truth-in-billing guidelines, to avoid 
duplication of effort and expense aimed at achieving the same 
result. MTA states that companies may not be able to easily 
determine the exact legal name and current street address of the 
operator service provider and these requirements may not be 
necessary in providing customers an opportunity to communicate 
with an operator service provider and a toll-free number should 
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be sufficient. The PSC, or the legislature, may consider this 
comment when the FCC's guidelines have been implemented, but the 
PSC rejects the comment for the time being. The PSC must first 
answer to the statutes, upon which these rules are closely 
based. The exact legal name and street address of the operator 
service provider are necessary because the underlying statutes 
contemplate litigation for violation and require information 
essential to commencing that litigation. 

In regard to Rule III, AT&T, Sprint, and MCI comment that 
(1) (b) and (c) present practical problems because the operator 
service provider may have assigned billing to another carrier 
and cannot respond to billing inquiries. The PSC agrees in 
part, but believes that it is essential that the operator 
service provider and the carrier assigned the billing or the 
billing agent must each have sufficient information to 
completely and accurately respond to billing disputes. The PSC 
has amended the rule accordingly. 

USWC argues that systems work, at added costs, would need 
to be done to unbundle a call into rate elements as required by 
Rule III. The PSC believes the rule, as noticed, might be 
unclear in this regard and has amended the rule accordingly. 

Pertaining to ARM 38.5. 3401 USWC comments that inmate 
calling providers should be excluded from the term operator 
service provider, as inmate calling providers have unique needs 
which should exclude them from the general rules. USWC comments 
that "inmate calling provider" is an inaccurate term and only 
"inmate operator service provider" should be used and the 
definition of "inmate operator service provider" is inaccurate 
and should be revised and the "coin or coinless pay telephone" 
language should be removed as these are not instruments used for 
such service. USWC comments that the rules need amendment to 
reflect that carrier access code dialing has moved from three 
digit to four digit. The PSC cannot totally exempt inmate 
operator service providers from the rules because the statutes 
do not allow it (i.e., the statutes do not distinguish inmate 
operator service providers) . The PSC agrees that "inmate 
operator service provider" is the correct term and that the 
further suggested amendments to the rule are advisable. The PSC 
amends the rule accordingly. 

In regard to ARM 38.5.3405 USWC comments that the effective 
date for (1) (b) should be the same as FCC requirements 
(presently under reconsideration by the FCC) because there will 
be increased costs for state-by-state deployment. USWC also 
suggests that 0+ not be stricken in the rule. Neither of these 
suggestions can be adopted because the statutes underlying the 
rules would not allow it. For (1) (e) USWC comments that 
•positive response" should be replaced by "affirmative 
response." The PSC agrees and amends the rule accordingly. 

Pertaining to ARM 38.5.3412 USWC recommends (1) be deleted 
or the reference to •an owner of a pay telephone instrument" be 
removed, as payphones are deregulated. USWC recommends removal 
of application of (2) in regard to telephone instruments which 
are deregulated and services which are preempted. uswc comments 
that blocking of incoming calls at payphones and blocking 
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certain BOO numbers from payphones are permitted by federal law. 
The PSC determines that "call blocking" is narrowly defined for 
purposes of these rules and USWC's comments do not apply to that 
definition. The rule has been amended to note this. USWC 
comments that (3) should be updated to the new four digit 
carrier identification code. The PSC agrees and has amended the 
rule accordingly. 

In regard to ARM 38.5.3440 USWC comments that the rule be 
deleted in its entirety and (1) be included at ARM 38.5.4312. 
USWC comments that (2) is not in the public interest and there 
are certain numbers automatically blocked (e.g., 900, 800, DA, 
and 0+) and others that normally are blocked (e.g. , witness 
phone numbers, guard phone numbers). The PSC determines the 
rule should not be deleted, but agrees that amendments should be 
made to address some of USWC' s concerns. The rule has been 
amended accordingly. 

AARP urges the PSC to consider adding language to ensure 
that consumer protections are in place to handle and resolve 
consumer complaints efficiently and notify the consumers of what 
redress and penalties are available. The PSC is actively 
pursuing customer education and will continue to do so. Redress 
and penalties for violation are included in the statutes 
underlying these rules. 

f2.r,_:._d~ # (,. ~ JL 
Reviewed By Robin A. Mclh;.it' 

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 13, 1999. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of the 
Proposed Adoption of Rules 
Pertaining to Unauthorized 
Product or Service Charges 
on Telephone Bills 

NOTICE OF ADOPTION 

TO: All Concerned Persons 

1. On August 12, 1999, the Department of Public Service 
Regulation, Public Service Commission (PSC) published notice of 
public hearing on the proposed adoption of rules pertaining to 
unauthorized product or service charges on telephone bills, at 
pages 1749 through 1753 of the 1999 Montana Administrative 
Register, issue number 15. 

2. The PSC has adopted Rule II (38.5.3904 LETTER OF AGENCY 
FORM AND CONTENT) as proposed. The PSC has adopted the 
following rules as proposed, but with the following changes: 

RULE I, (38.5.3901) CUSTOMER AUTHORIZATION REQUIRED PRIOR 
TO PLACEMENT OF CHARGES ON CUSTOMERS' TELEPHONE BILL ( 1) A 
telecommunications carrier or other entity that is neither the 
customer's leeal enehal"'~e ea~~ie~ 1"10~ ~~eEn:tese~ibeel eheiee ef 
il"'l!e~el[ei'ta!"'~e earol!'ier selected provider of local exchange 
service nor selected provider of interexchange service may not 
initiate the placement on a customer's telecommunications bill 
of charges for services or products except: 

lgl When the service is a customer initiated and 
controlled selection or approval of a calling method, such as 
dial-around or acceptance of a collect call. or a customer 
initiated and controlled selection of an available service which 
will facilitate completing a call. such as directory assistance 
or operator assistance, if the charges for such calling-method 
and call-facilitation services are assessed on a per-use basis 
only and no further obligation of any kind extends to the 
customer: 

(a) through (c) remain the same but are renumbered (b) 
through (d) . 

(i) through (5) remain the same. 
AUTH: 69-3-1304, MCA 
IMP: 69-3-1301 and 69-3-1303, MCA 

RULE III. (38. 5. 3907) COMPLAINTS OF UNAUTHORIZED CHARGES 
FOR PRODUCTS OR SERVICES BEING PLACED ON A CUSTOMER'S TELEPHONE 
BILL (1) Upon receipt of a complaint alleging an unauthorized 
charge for a product or service being placed on a customer's 
telephone bill, either orally or in writing, from the customer, 
the customer's local exchange company, or from the commission or 
its staff on behalf of a customer or applicant, the tele
communications carrier or other entity that initiated placement 
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of the charge for the product or service on the customer's 
telephone bill shall make a suitable and documented investiga
tion and advise the party requesting the investigation of the 
results. The results of the investigation need not be in 
writing, unless otherwise directed by the commission or 
requested by a customer. When advising the customer or party 
requesting the investigation of the results, the carrier or 
other entity that initiated the placement of the charge for the 
product or service on the customer's telephone bill shall 
provide documentation in accordance with ARM 38.5.3901 and 
38.5.3904 that confirms the customer's valid authorization for 
placement of the charge for the product or service on the 
telephone bill. The burden is on the carrier or other entity 
that initiated the placement of the charge for the product or 
service on the customer's telephone bill to produce docu
mentation that valid authorization was obtained from the 
customer. If a carrier or other entity fails to provide the 
documentation, all charges for the products or services that the 
customer did not authorize or that were not provided to the 
customer will be deemed invalid. A telecommunications carrier or 
other entity, upon receipt of a complaint ftem ehe eemmissieft er 
ies eta££ alleging unauthorized placement of charges for 
products or service on a customer's telephone bill, shall issue 
an initial response within five working days . 

.ill The carrier or other entity shall maintain and 
preserve records of complaints for a minimum period of two years 
after receipt of the complaint. Records of complaints must 
include the complaint, documentation of the investigation of the 
complaint, and documentation of the response or responses to the 
complaint. Records of complaints must include the customer's 
name. address. and telephone number, the date of the complaint. 
a summary of the complaint, the date the complaint was resolved. 
and the resolution reached. Records of complaints must be 
provided to the commission within 20 days of request by the 
commission. 

AUTH: 69-3-1304, MCA 
IMP: 69-3-1301 and 69-3-1303, MCA 

RULE IV. (38.5.3910) TELECOMMQNICATIONS CARRIER OR QTHER 
ENTITY LIA8ILITY (1) An entity that initiates a placement of 
a charge for a product or service on a customer's telephone bill 
in violation of these rules, or that cannot provide 
documentation that the billing for the product or service was 
initiated in compliance with these rules, is liable to the 
customer for all customer-paid charges and fees related to the 
product or service being billed on the customer's telephone bill 
by ~ telecommunications carrier, other entity, or ~ agent of 
either. during the period of the unauthorized billing, not to 
exceed six continuous months of unauthorized billing. 

(2) Penalties for violation are as provided in 69-3-1305. 

AUTH: 69-3-1304, MCA 
IMP: 69-3-1301 and 69-3-1303, MCA 
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RULE V. (38.5.3913) CREDIT OR REFUNQ OF CHARGES (1) A 
telecommunications carrier or other entity which initiates a 
placement of a charge for a product or service on the customer's 
telephone bill without authorization from the customer in 
accordance with these rules shall issue to the customer a full 
credit or g_ refund cl the entire amount of such cust-;;mer' s 
charges for the product or service attributable to the 
telecommunications carrier or other entity. The required credit 
and refund are limited to six continuous months of unauthorized 
charges. The appropriate credit or refund must be issued within 
a period not to exceed 60 days from the date of the initial 
complaint fFem ~fie e~stemer, eemmissie", eF staff. 

121 If the customer has not paid the charges placed on the 
customer's telephone bill without authorization in accordance 
with these rules, the telecommunications carrier or other entity 
which initiated the unauthorized charge will make appropriate 
arrangements to adjust the telephone bill to remove the 
unauthorized charges and any interest or penalty that is 
attributable to the unauthorized charges. Adjustment to the 
bill roust be within 60 days from the date of the initial 
complaint. 

AUTH: 69-3-1304, MCA 
IMP: 69-3-1301 and 69-3-1303, MCA 

3. Comments received and responses by the PSC: 

Comments, written, oral, or both, were received from AARP, 
Photos Now, Jesse Long, Montana Consumer Counsel (MCC), MCI 
WorldCom, Inc. (MCI), Sprint Communications Company, L.P., and 
AT&T Communications of the Mountain States, Inc. (jointly, 
Sprint and AT&T), and US West Communications, Inc. (USWC). 

AARP generally suggests the PSC take efforts to educate 
customers. AARP suggests that penalty provisions be added to 
the rules. The PSC is actively pursuing customer education and 
will continue to do so. Redress and penalties for violation are 
included in the statutes underlying these rules. 

Photos Now suggests that every authorization for products 
and services be required in writing and a copy of documentation 
explaining exactly what products or services were selected be 
sent to the customer. The PSC agrees with Photos Now's concern 
that carriers or other entities obtain customer authorization, 
but believes the rules as proposed and adopted provide 
sufficient customer protection, making available a variety of 
acceptable methods of authorization. The PSC' s rules also 
include record-keeping requirements and the statutes underlying 
the rules provide for remedies. 

Several of USWC's preliminary comments pertain to slamming. 
The PSC cannot identify how USWC's slamming comments directly 
pertain to the present proposed rules. 

Sprint and AT&T suggest that, for purposes of placement of 
charges for products and services on a customer's bill, wireless 
be treated in the same fashion (i.e., exempt from verification 
requirements) as a customer's local exchange carrier or 
presubscribed interexchange carrier, as the customer/carrier 
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relationship is the same. The PSC determines that the 
exemptions are statutory and cannot be expanded by rule. 

Sprint and AT&T, MCI, and USWC argue that certain customer 
initiated and controlled services (e.g., dial-around, directory 
assistance, acceptance of a collect call), sometimes referred to 
as "casual calling," should be exempt from the verification 
requirements as there is sufficient verification simply by use 
of the service. The PSC agrees that application of the rules to 
certain categories of services serves no meaningful purpose and 
will unreasonably complicate the flow of communications. The 
PSC has amended Rule I accordingly. Jesse Long suggests that 
promotions for using some of these "casual calling" services are 
less than clear and may include unknown conditions. The PSC 
determines that confining the exemption to per use charges, with 
no further obligation, will resolve that problem. 

MCI recommends that "unauthorized charge" be defined by 
rule. MCI also recommends that "customer" and "subscriber" be 
defined by rule to recognize that certain customers and 
subscribers are multi-member entities (e.g., families, 
businesses). The PSC's previous amendment to Rule I will likely 
resolve some concern MCI has with the absence of a definition of 
"unauthorized charges." The PSC declines further definition of 
"unauthorized charges" or definition of "customer" and 
"subscriber." The PSC does not see a compelling need for such 
definitions at this time. The PSC also determines that the 
defining of "customer" and "subscriber," if a definition is 
necessary, might be a task for the legislature not the PSC. 

In regard to Rule I I, MCC suggests that font size be 
specified (e.g., 12 point), so that the meaning of "readable" is 
not subject to debate. Although the idea has some positive 
merit, the proposal is not of that degree of importance that 
would justify a Montana-specific rule which is not yet 
nationally or uniformly recognized as critical to the question 
of "readability." 

MCC suggests that Rules III and V may conflict and V should 
be revised in regard to who may make complaints and who should 
receive or is entitled to the response. The PSC agrees and has 
amended Rules III and V accordingly. MCC argues that responses 
should be within a specified period and should be directed to 
anyone lodging a complaint. The PSC agrees and has amended Rule 
III accordingly. MCC argues that records should be kept by the 
companies for a period so that frequency and general business 
practices may be verified. The PSC agrees and has amended Rule 
II I accordingly. 

USWC argues that proposed Rules III through V are subject 
to a preemption challenge. USWC may here be discussing federal 
slamming provisions, which are not applicable to the proposed 
rules. The PSC disagrees that Rules III through V of the rules 
proposed in this rulemaking are preempted by federal law. 
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In regard to Rules IV and V Sprint and AT&T suggest that 
there be a refund or credit only if the customer has paid the 
contested charges and that liability be limited to 30 days. 
Jesse Long comments that 30 days is too short of a time. The 
PSC agrees that customer payment is essential in regard to 
credits and refunds. The PSC has amended Rules IV and V 
accordingly. The PSC also amends the rules to accommodate the 
situation where a customer has not paid the unauthorized 
charges. The PSC disagrees that liability should be limited to 
30 days. The PSC agrees that there should be some limitations 
on the time unauthorized charges may go unchallenged. The PSC 
determines that refunds and credits should be limited to six 
continuous months of unauthorized charges and has amended the 
rule accordingly. 

~·~~;.4., 
~Fisher, Chairman 

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 13, 1999. 
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VOLUME NO. 48 OPINION NO. 7 

ACUPUNCTURISTS - Education, training and licensing; 
ACUPUNCTURISTS - Medical doctors and acupuncture; 
COMMERCE, DEPARTMENT OF - Educating, training, and licensing 
acupuncturists; 
COMMERCE, DEPARTMENT OF - Medical doctors and acupuncture; 
HEALTH - Educating, training, and licensing acupuncturists; 
HEALTH - Medical doctors and acupuncture; 
HEALTH BOARDS AND DISTRICTS - Educating, training, and licensing 
acupuncturists; 
HEALTH BOARDS AND DISTRICTS - Medical doctors and acupuncture; 
MEDICINE - Educating, training, and licensing acupuncturists; 
MEDICINE - Medical doctors and acupuncture; 
ADMINISTRATIVE RULES OF MONTANA - Rules 8.28.501(1), 8.28.511; 
MONTANA CODE ANNOTATED - Title 3 7, chapters 3, 13; sections 
37-3-102 (6)' 37-13-103 (1)' -104, 37-13-301, -302. 

HELD: 1. If a licensed physician wishes to represent himself or 
herself as licensed to practice the discipline of 
acupuncture, the physician must acquire a license to 
practice acupuncture under title 37, chapter 13. 

2. A physician licensed under Mont. Code Ann. title 37, 
chapter 3, may, as part of his or her practice of 
medicine, use solid needles to perform therapeutic 
modalities without first acquiring a license to 
practice acupuncture under title 37, chapter 13. 

September 3, 1999 

Lawrence McEvoy, M.D., President 
Montana Board of Medical Examiners 
Professional and Occupational Licensing Division 
Department of Commerce 
P.O. Box 200513 
Helena, MT 59620-0513 

Dear Dr. McEvoy: 

You have requested my opinion on the following question: 

May a physician licensed under title 37, chapter 3 of 
the Montana Code Annotated use solid needles to 
practice acupuncture without first acquiring a license 
to practice acupuncture under title 37, chapter 13? 
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I. 

The Montana Board of Medical Examiners regulates the practice of 
medicine by physicians and the practice of acupuncture by 
acupuncturists. Acupuncture is defined as "the diagnosis, 
treatment, or correction of human conditions, ailments, 
diseases, injuries, or infirmities by means of mechanical, 
thermal, or electrical stimulation effected by the insertion of 
solid needles. The term includes the use of acupressure and the 
use of oriental food remedies and herbs." Mont. Code Ann. 
§ 37-13-103 (1). 

A person may not practice acupuncture or use the title 
"acupuncturist" in Montana unless the person is licensed 
pursuant to Mont. Code Ann. title 37, chapter 13. ~Mont. 
Code Ann. § 37-13-301. A person is qualified to be licensed as 
an acupuncturist in Montana if the person is 18 years or older, 
is of good moral character, is a graduate of an approved school 
of acupuncture, and has passed an examina-tion prepared and 
administered by either the Board of Medical Examiners or the 
National Commission for the Certification of Acupuncturists. 
Mont. Code Ann. § 37-13-302 (2). No exception to either the 
education requirement or the examination requirement exists in 
rule or statute for licensed physicians who wish to practice 
acupuncture. 

An approved school of acupuncture is defined by statute as one 
which is approved by the National Accreditation Commission for 
Schools and Colleges of Acupuncture and Oriental Medicine 
(NACSCAOM) and offers a course of at least 1000 hours of entry
level training in acupuncture or an equivalent curriculum 
approved by the Board of Medical Examiners. Mont. Code Ann. 
§ 37-13-302 (2) (c). The Board of Medical Examiners recently 
adopted an "advisory rule" clarifying that an approved school of 
acupuncture is one which is either (1) approved by the NACSCAOM 
and has a curriculum of at least 1000 hours of entry-level 
training in recognized branches of acupuncture; or (2) a school 
which, although not approved by NACSCAOM, offers a curriculum 
which is the equivalent of a 1000-hour course of entry-level 
training in recognized branches of acupuncture. Mont. Admin. R. 
8.28.511. 

The Board of Medical Examiners has determined to review 
"equivalent curriculum" on a case-by-case basis. Mont. Admin. 
R. 8.28.501(1). The authority to approve an "equivalent 
curriculum" includes the right to approve an equivalent 
curriculum for licensed physicians who wish to become licensed 
acupuncturists. The fact the Board has chosen not to adopt an 
equivalent acupuncture curriculum for licensed physicians 
confirms that licensed physicians are currently subject to the 
same education requirements as anyone else wishing to become a 
licensed acupuncturist. Unless the Board of Medical Examiners 
either adopts or approves on a case-by-case basis an applicable 
"equivalent curriculum," a licensed physician must take a 
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1000-hour approved course in order to become a licensed 
acupuncturist. 

The above conclusion is supported by Mont. Code Ann. § 37-13-
104 (1) (b), which provides: "A doctor of medicine, osteopathy, 
chiropractic, dentistry, or podiatry may not practice 
acupuncture in this state unless that doctor has completed a 
course and passed an examination in acupuncture as required by 
this chapter." See also Mont. Code Ann. § 37-13-301. Licensed 
physicians are, however, relieved from taking additional 
examinations in anatomy, physiology, chemistry, dermatology, 
diagnosis, bacteriology, materia medica and other subjects 
required by their existing license. Mont. Code Ann. § 37-13-
104 (1) (a). 

II. 

The question remains, however, whether a licensed physician may 
use solid needles as part of a treatment or therapeutic modality 
within his or her "practice of medicine." The practice of 
medicine includes "the diagnosis, treatment, or correction of or 
the attempt to or the holding of oneself out as being able to 
diagnose, treat, or correct human conditions, ailments, 
diseases, injuries, or infirmities, whether physical or mental, 
by any means, methods, devices, or instrumentalities." Mont. 
Code Ann. § 37-3-102(6). You have asked whether the phrase "by 
any means, methods, devices, or instrumentalities" permits a 
licensed physician who is not a licensed acupuncturist to use 
solid needles as part of a treatment or therapeutic modality. 

The 1995 legislature, along with clarifying the definition and 
upgrading the standards of the practice of acupuncture, 
attempted to address the question of whether medical doctors can 
use solid needles when it adopted Mont. Code Ann. § 37-13-104(2) 
and (3) . .§g_g legislative history for ch. 340, 54th Leg. (Mont. 
1995) . 

Mont. Code Ann. § 37-13-104(2) and (3) states: 

(2) Except as provided in 37-13-301 and with 
particular regard to the insertion of solid needles 
used to perform acupuncture, this chapter is not 
intended to limit, interfere with, or prevent a 
licensed health professional from practicing within 
the scope of the health professional's license. 

(3) This chapter does not affect the practice of an 
occupation by an individual who does not represent to 
the public that the individual is licensed under this 
chapter. 

Unfortunately, those subsections do not provide a definitive 
answer to your question. 
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Mont. Code Ann. § 37-13-104(2) is internally ambiguous. If the 
word "except" qualifies only the phrase "as provided in 37-13-
301," the legislature most likely intended to permit medical 
doctors to insert solid needles to perform acupuncture. 
However, if the legislature intended the word "except" to also 
qualify the phrase following the word "and," that subsection 
would ban a licensed physician who is not a licensed 
acupuncturist from inserting solid needles used to perform 
acupuncture. 

Mont. Code Ann. § 37-13-104(3) emphatically states that the 
statutes regarding acupuncturists do not apply to anyone who 
does not represent him- or herself to the public as a licensed 
acupuncturist. This subsection directly conflicts with Mont. 
Code Ann. § 37-13-104 (2), if the latter subsection is 
interpreted to prohibit medical doctors from using solid needles 
to perform acupuncture. It also conflicts with Mont. Code Ann. 
§ 37-13-104(1) (b) with respect to whether a medical doctor must 
complete an approved course and pass an approved examination in 
order to practice acupuncture. 

The apparent ambiguity between Mont. Code Ann. § 37-3-104(1) (b), 
(2), and (3) permits reliance on legislative history to 
determine legislative intent. Lovell v. State Camp. Mut. Ins. 
EYnQ, 260 Mont. 279, 285, 860 P.2d 95, 99 (1993). My review of 
the legislative history disclosed no information that would help 
resolve this conundrum. 

The ambiguous nature of the statute also makes it difficult to 
apply the typical rules of statutory construction. A 
fundamental rule of statutory interpretation requires that all 
statutes concerning a subject be read together, with each given 
effect if reasonably possible. See Crist v. Segna, 191 Mont. 
210, 212, 622 P.2d 1028, 1029 (1981). I have already determined 
that Mont. Code Ann. § 37-13-104(2) is internally ambiguous and 
that § 37-13-104(2) and (3) may be mutually exclusive. 
Additionally, § 37-13-104(3) appears to conflict with§§ 37-13-
104 (1) (b) and -301 (1). It is impossible to give effect to each 
of these subsections. 

The 1969 legislature enacted Mont. Code Ann. § 37-3-102 (6). 
That statute defines the practice of medicine as the "diagnosis, 
treatment or correction" of "human conditions, ailments, 
diseases, injuries, or infirmities" by any "means, methods, 
devices, or instrumentalities." The 1995 legislature, by 
adopting Mont. Code Ann. § 37-13-104(2), may have intended to 
exclude acupuncture from the "means, methods, devices, or 
instrumentalities" licensed physicians are permitted to perform. 
However, § 37-3-102(6) was not amended to reflect such a change. 
Repeals by implication are not favored. State v. Gafford, 
172 Mont. 380, 388, 563 P.2d 1129, 1134 (1977). Therefore, it 
cannot be assumed that the legislature silently amended or 
repealed § 37-3-102 (6) when it passed § 37-13-104 (2). 
Conversely, the 1995 legislature may have intended, by adopting 
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§ 37-13-104 (3), to ensure that a licensed physician can use 
treatment methods including solid needle therapy as long as the 
physician does not represent him- or herself to be a licensed 
acupuncturist. 

You recently provided me with a position paper and transcript of 
a Board of Medical Examiners meeting. Both documents indicate 
the Board agreed to inform me of the following: 

No. 1, that we're saying that we feel solid needle 
therapy may be used by a licensed physician and 
surgeon. No. 2, that this is not to be construed as 
allowing any individual to hold themselves out as a 
certified acupuncturist unless that individual has 
gone through the certified acupuncturist training and 
certification. 

Board Meeting of March 13, 1999, Tr. at 74, lines 15-22. 

Great deference is afforded an agency's interpretation of the 
laws it enforces. Norfolk Holdings, Inc. v. Montana Dep't of 
Rev., 249 Mont. 40, 44, 813 P.2d 460, 462 (1991). This is 
particularly true in fields such as medicine, where a high level 
of expertise exists. I find the Board's interpretation of these 
statutes to be persuasive. It gives meaning to the majority of 
the statutes and subsections involved and construes conflicting 
statutes in a manner which gives effect to each section, while 
protecting the public from the unlicensed practice of 
acupuncture. 

The Board's interpretation is also consistent with the 
legislative purpose for the legislation, the protection of the 
public health, safety, and welfare and the protection of the 
public from "the unauthorized and unqualified practice of 
acupuncture." Mont, Code Ann. § 37-13-102. The Board of 
Medical Examiners apparently assumes a medical doctor is 
properly trained to provide treatment with solid needles. If a 
medical doctor performs the treatment without proper training or 
exceeds the scope of his or her license, the doctor is subject 
to the Board's disciplinary jurisdiction. 

THEREFORE, IT IS MY OPINION: 

1. If a licensed physician wishes to represent himself or 
herself as licensed to practice the discipline of 
acupuncture, the physician must acquire a license to 
practice acupuncture under title 37, chapter 13. 

2. A physician licensed under Mont. Code Ann. title 37, 
chapter 3, may, as part of his or her practice of 
medicine, use solid needles to perform therapeutic 
modalities without first acquiring a license to 
practice acupuncture under title 37, chapter 13. 
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE 

Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim 

committees and the Environmental Quality Council (EQC) . These 

interim committees and the EQC have administrative rule review, 

program evaluation, and monitoring functions for the following 

~xecutive branch agencies and the entities attached to agencies 

for administrative purposes. 

Business and Labor Interim Committee: 

~ Department of Agriculture; 

~ Department of Commerce; 

~ Department of Labor and Industry; 

~ Department of Livestock; 

~ Department of Public Service Regulation; and 

~ Office of the State Auditor and Insurance Commissioner. 

Education Interim Committee: 

~ State Board of Education; 

~ Board of Public Education; 

~ Board of Regents of Higher Education; and 

~ Office of Public Instruction. 

Children, Families, Health, and Human Services Interim 

Committee: 

~ Department of Public Health and Human Services. 

Law, Justice, and Indian Affairs Interim Committee: 

• Department of Corrections; and 

• Department of Justice. 

Montana Administrative Register 18-9/23/99 



-2098-

Revenue and Taxation Interim Committee: 

• Department of Revenue; and 

• Department of Transportation. 

State Administration, Public Retirement Systems, and 

Veterans• Affairs Interim Committee: 

~ Department of Administration; 

~ Department of Military Affairs; and 

• Office of the Secretary of State. 

Environmental Quality Council: 

• Department of Environmental Quality; 

~ Department of Fish, Wildlife, and Parks; and 

~ Department of Natural Resources and Conservation. 

These interim committees and the EQC have the authority to 

make recommendations to an agency regarding the adoption, 

amendment, 

prepare a 

proposal. 

or repeal of a rule or to request that the agency 

statement of the estimated economic impact of a 

They also may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt, 

amend, or repeal a rule. 

The interim committees and the EQC welcome comments and 

invite members of the public to appear before them or to send 

written statements in order to bring to their attention any 

difficulties with the existing or proposed rules. The mailing 

address is PO Box 201706, Helena, MT 59620-1706. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General • s Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1999. 
This table includes those rules adopted during the period July 
1, 1999 through September 30, 1999 and any proposed rule action 
that was pending during the past 6-month period. (A notice of 
adoption must be published within 6 months of the published 
notice of the proposed rule.) This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1999, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1998 and 1999 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS, Title 1 

1.3.101 and other rules Model Rules of Procedure 
Amendment of the Sample Forms Attached to the Model 
Rules, p. 600, 1225 

ADMINISTRATION. Department of, Title 2 

I Acquiring Services to Operate the State Charitable 
Giving Campaign, p. 561, 1292 

(Public Employees' Retirement Board) 
2.43.403 and other rules - Membership, Service Credit, and 

Service Purchases in Retirement Systems Administered 
by the Board - Service Purchases - Social Security 
Coverage for the Employees of the State and Its 
Political Subdivisions, p. 932, 1504 

(Teachers' Retirement Board) 
I and other rules 

p. 1565 
Teachers' Retirement System, 

AGRICULTQRE. Department of. Title 4 

4.10.1001 
4.12.1428 

and other rules - Pesticide Enforcement, p. 1, 404 
Assessment Fees on All Produce, p. 2934, 507 
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4.12.3501 and other rules - Grading of Seed Potatoes, p. 677, 
1505 

(Agriculture Development Council) 
4.16.701 Agricultural Marketing Development Program; Purpose, 

Goals, and Criteria, p. 1458, 1764 

STATE AUPITOR. Title 6 

Unethical Practices, p. 1272 6.6.126 
6.6.302 and other rules Life Insurance and Annuities 

Replacement, p. 1575 
6.6.801 
6. 6. 1110 

and other rules - Annuity Disclosures, p. 16, 508 
Determination of Reasonableness of Benefits in 
Relation to Premium Charged in Credit Disability and 
Credit Life Insurance, p. 1717 

6.6.1105 
6.6.4001 
6.6.4102 

Allowable Exclusions and Restrictions, p. 1274 
Valuation of Securities, p. 205, 639 
Continuing Education Fees, p. 1600 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic 

Workers Compensation and Employers 
Insurance, 1996 Edition, p. 3174, 509 

COMMERCE. Department of, Title 8 

8.2.208 Renewal Dates, p. 1719 

(Board of Alternative Health Care) 

Manual for 
Liability 

8. 2. 208 and other rules - Renewal Dates - Naturopathic 
Physician Continuing Education Requirements 
Licensing by Examination - Definitions - Midwives 
Continuing Education Requirements - Licensure of 
Out-of-State Applicants Direct Entry Midwife 
Protocol Standard List, p. 1460 

8.4.301 Fees, p. 431, 1121 

(Board of Athletics) 
8.8.2806 Fees, p. 433, 1506 

(Board of Barbers) 
8.10.405 Fee Schedule, p. 435 

(Board of Cosmetologists) 
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees, 

p. 439 

(State Electrical Board) 
8.18.407 Fee Schedule, p. 441, 1200 

(Board of 
8.20.402 
8.20.408 

8.20.417 

18-9/23/99 

Hearing Aid Dispensers) 
Fees, p. 443, 1765 
and other rule - Unprofessional Conduct - Continuing 
Educational Requirements, p. 2350, 343 
Definitions, p. 207 
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(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 445, 1122 

(Board of 
8.28.420 
8.28.1508 

Medical Examiners) 
and other rules - Fee Schedule - Fees, p. 447, 1766 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22, 1294 

(Board of Funeral Service) 
8.30.407 Fee Schedule, p. 450, 1201 

(Board of 
8.28.1508 

8.32.301 

8.32.1409 

Nursing) 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22, 1294 
and other rules - Nurse Practitioner Practice 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy - Prohibited IV 
Therapies, p. 1467 
Prohibited IV Therapies, p. 563, 680 

(Board of Nursing Home Administrators) 
8.34.414 and other rule Examinations 

p. 453, 1123 

(Board of Optometry) 

Fee Schedule, 

8.36.601 and other rule - Continuing Education Requirements -
New Licensees, p. 3180, 511 

8.36.804 Approved Drugs, p. 1187 

(Board of 
8.39.508 

(Board of 
8.40.401 

8.40.404 
8.40.608 

Outfitters) 
and other rules - Licensure- -Renewal - Guide or 
Professional Guide License - Safety Provisions -
Standards for Outfitters, Guides and Professional 
Guides Unprofessional Conduct and Misconduct, 
p. 241, 809 

Pharmacy) 
and other rules - Practice of Pharmacy, p. 2353, 
3103, 3200, 344 
Fee Schedule, p. 455, 1124 
and other rules Renewals 
Application for Registration 
Distributor Licensing, p. 1721 

Non-compliance 
Wholesale Drug 

(Board of Professional Engineers and Land Surveyors) 
8.48.1105 Fee Schedule, p. 457 

(Board of Private Security Patrol Officers and Investigators) 
8.50.437 Fee Schedule, p. 459 

(Board of Psychologists) 
8.52.616 Fee Schedule, p. 461, 1125 

(Board of Public Accountants) 
8.54.410 and other rule - Fee Schedule - Statement of Permit 

Holders, p. 463, 1203, 1508 
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Real Estate Appraisers) 
and other rule - Board 
Education, p. 1189 
Fees, p. 465, 1657 

Realty Regulation) 

Organization - Continuing 

and other rules - Definitions - Applications - Fees 
- Inactive Licenses - Trust Account Requirements -
Continuing Education Grounds for License 
Discipline General License Administration 
Requirements Pre-licensing Education - License 
Renewal Inactive Licenses-Reactivation 
Continuing Property Management Education - Trust 
Account Requirements for Property Management 
Grounds for License Discipline for Property 
Management Licensees - Foreign Land Sales Practices 
Act, p. 24, 405 

(Board of Respiratory Care Practitioners) 
8.59.402 Definitions, p. 997 

(Board of Sanitarians) 
8.60.413 Fees, p. 999 

(Board of 
8.62.402 

8.62.407 

(Board of 
8.64.401 

8.64.402 
8.64.508 

Speech-Language Pathologists and Audiologists) 
and other rules Definitions Supervisor 
Responsibility - Schedule of Supervision Non
allowable Functions of Speech Aides - Functions of 
Audiology Aides, p. 3239, 408 
and other rules - Qualifications for Probationary 
License - Fees - Unlicensed Person, p. 1470 

Veterinary Medicine) 
and other rules - Definitions - Continuing Education 
- Unprofessional Conduct, p. 3185, 411 
Fee Schedule, p. 467, 1126 
and other rule - Unprofessional Conduct - Record
keeping Standards, p. 565, 1509 

(Building Codes Division) 
8.70.101 and other rules -Building Codes Division, p. 1001, 

1885 

(Weights and Measures Bureau) 
8,77.103 Weights and Measures Bureau - NIST Handbook 44, 

p. 469' 1295 
8.77.103 Weights and Measures Bureau - NIST Handbook 44, 

p. 325 

(Division of Banking and Financial Institutions) 
I-VI Deferred Deposit Lending, p. 1849 

(Local Government Assistance Division) 
I Administration of the 1999 Treasure State Endowment 

Program (TSEP), p. 1473 

18-9/23/99 Montana Administrative Register 



I 

-2104-

Administration of the 1999 Federal Community 
Development Block Grant Program, p. 3245, 1204, 1511 

(Board of Investments) 
8.97.1101 and other rules - Board of Investments, p. 1018 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 471, 1296 
8.119.101 Tourism Advisory Council, p. 327 

EDUCATION. Title 10 

(Board of Public Education) 
I-CCLXXXIV and other rules - Content and Performance Standards 

for Literature, Writing, Speaking and Listening, 
Media Literacy, Science, Health, Technology, World 
Languages, Reading and Mathematics, p. 1030 

(State Library Commission) 
10.102.101 and other rules - Library Standards, p. 1724 

FISH. WILDLIFE. AND PARKS. Department of, Title 12 

(Fish, Wildlife, and Parks Commission) 
12.6.901 Limiting the Motor-Propelled Water Craft to No-Wake 

Speed from Porcupine Bridge to the Mouth of the Swan 
River, p. 1732 

12.9.801 Creating Game Damage Hunt Rosters, p. 473, 1297 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
12.3.123 and other rule - License Refunds, p. 43, 413 

ENVIRONMENTAL QUALITY, Department of. Title 17 

I-IV 

I-VI 

17.40.203 
17.56.101 

17.56.1001 

(Board of 
I 

I 

I & II 

Solid Waste - Payment of Certain Abandoned Vehicle 
Removal Charges, p. 1791 
CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264, 
2941, 837 
Wastewater Operator Certification, p. 1494, 1804 
and other rule Underground Storage Tanks 
Underground Storage Tanks Repairs, p. 1496 
Underground Storage Tanks Underground Storage 
Tanks Fee Schedule, p. 1853 

Environmental Review) 
and other rules - Public Water Supply - Public Water 
and Sewage System Requirements, p. 578, 1895 
Water Quality - Temporary Water Quality Standards 
for Daisy Creek, the Stillwater River, and Fisher 
Creek, p. 482, 1218 
and other rules Air Quality Air Quality 
Transportation - General Conformity Determinations, 
p. 244, 1216 
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17.8.102 and other rules Air Quality Air Quality 
Incorporation by Reference Rules, p. 1191 

17.8.301 and other rules - Air Quality - Maximum Achievable 
Control Technology (MACT) Approval for Hazardous Air 
Pollutants, p. 572, 1658 

17.8.504 and other rule - Air Quality - Air Quality Permit 
Application Operation Fees, p. 1612 

17.8.601 and other rules Air Quality Open Burning, 
p. 568, 1660 

17.8.705 and other rules - Air Quality - De Minimis Changes 
that May Be Made to a Facility Without an 
Application to Revise the Facility's Air Quality 
Permit, p. 261, 1206 

17.24. 101 and other rules - Hard Rock - Hard Rock Mining 
Reclamation, p. 2376, 2994, 640 

17.24.301 and other rules - Coal and Uranium Mining Program 
Rules for the Industrial and Energy Minerals Bureau, 
p. 2995, 811 

17.24. 303 and other rules Coal and Uranium Coal and 
Uranium Mining Organizational changes, p. 1782 

17.30.105 and other rule Water Quality Certification 
Options General Prohibitions to Surface Water 
Quality Standards and Procedures, p. 1608 

17.30. 602 and other rules - Water Quality - Trigger Values 
p. 1603 

17.30.602 and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation - Ground 
Water Pollution Control system, p. 477, 1617 

17.30.1341 Water Quality Permit Requirements of Lagoons, 
p. 1198, 1661 

17.38.215 Public Water Supply Bacteriological Quality 
Samples for Public Water Supply Systems, p. 257, 
1222 

(Petroleum Tank Release Compensation Board) 
17.58.101 and other rules Procedures and Criteria for 

Compensation of Petroleum Tank Remedial Costs, 
p. 1475 

17.58.336 and other rules - Review and Determination of Claims 
and Charges, p. 682, 1512 

TRANSPORTATION. Department of. Title 18 

I- III 

I-IV 

I-V 

Setting Policy for Waiver and Suspension of Motor 
Fuel Penalties, p. 2666, 513 
and other rules - Special Fuel Users Tax, Dealers 
and LPG Tax, p. 2797, 645, 1298 
Procedures for Dealers of Compressed Natural Gas 
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671, 
515, 651 

CORRECTIONS. Department of. Title 20 

I-XLIV 

18-9/23/99 

Operation and Physical 
Correctional Facility -

Condition of a 
Security, Safety, 

Private 
Health, 
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Treatment and Discipline of Persons Confined in a 
Private Correctional Facility, p. 1276, 1902 

JUSTICE, Department of. Title 23 

I-IV Permitting the Referral of Department of Justice 
Debts to the Department of Administration or Other 
Agency Designated by Law, p. 399, 984 

1.3.101 and other rules Model Rules of Procedure 
Amendment of the Sample Forms Attached to the Model 
Rules, p. 600, 1225 

23.14.401 Adding Two Members to the Peace Officers Standards 
and Training Advisory Council, p. 1734 

23.16.1802 and other rules Responsible Party for Video 
Gambling Machine Taxes and Record Keeping, p. 1739 

LABOR AND INDUSTRY. Department of, Title 24 

I -XI and other rules Workers' Compensation 
Administrative Assessment for the State Fiscal Years 
1992 through 1999, p. 1859 

24. 11.442 and other rule - Unemployment Insurance Benefit 
Claims, p. 1856 

24.16.9003 and other rule Incorporation by Reference to 
Federal Davis-Bacon Wage Rates, p. 611 

24.16. 9007 Prevailing Wage Rates - Nonconstruction Services, 
p. 1289 

24.16.9007 Montana's Prevailing Wage Rates - Non-construction 
Services, p. 615 

24.30.102 Occupational Safety and Health Standards for Public 
Sector Employment, p. 617, 1291 

24.35. 202 and other rules - Independent Contractor Central 
Unit, p. 621, 684 

LIVESTOCK. Department of, Title 32 

I & II Inspector Examination - Certification, p. 47, 1299A 

(Board of Livestock) 
I-XI Chronic Wasting Disease, p. 265, 652 

MILITARY AFFAIRS, Department of, Title 34 

I-VI 

I -VI 

Administration of the Education Benefit Program for 
the Montana National Guard, p. 1619 
Administration of the Education Benefit Program for 
the Montana National Guard, p. 49 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

36.12.801 and other rules - New Appropriation Verification 
Procedures, p. 1796 
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PUBLIC HEALTH AND HUMAN SERVICES, Department of. Title 37 

I & II 

I-IV 
I-VII 

I-XXI 
I-XXV 
I-XLI 

16.29.101 

16.30.801 

16.38.307 
20.11.111 
37.12.310 

37.70.406 

37.70.406 

37.80.201 

37.80.202 
46.12.502A 

46.12.503 

46.12.503 
46.12.572 

46.12.601 

46.12.3215 
46.20.106 

and other rules - State Facility Reimbursement, 
p. 492, 1300 
and other rules - Nursing Facilities, p. 696, 1393 
use of Automated External Defibrillators, p. 1643, 
1913 
Network Adequacy in Managed Care, p. 1627 
and other rules - AFDC Foster Care, p. 964, 1514 
and other rules - Coverage and Reimbursement of 
Mental Health Services for Medicaid Eligible and 
Certain Other Low Income Individuals, p. 723, 1301, 
1806 
and other rules - Public Health Control Measures for 
Dead Human Bodies, p. 2428, 345 
and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 488, 1127 
State Laboratory Fees for Analyses, p. 628, 1229 
state Facility Reimbursement, p. 1502, 1805 
and other rule - Laboratory License Fees - Duration 
of a License, p. 625, 1230 
and other rules Low Income Energy Assistance 
Program (LIEAP), p. 1877 
and other rules Low Income Energy Assistance 
Program, p. 2551, 414 
and other rules Child Care Subsidy Programs, 
p. 1798 
Child Care Assistance, p. 685, 1378 
and other rules - Resource Based Relative Value 
Scale (RBRVS), p. BOO, 1379 
and other rules Inpatient Hospital Services, 
p. 1744 
and other rules - Inpatient Hospitals, p. 690, 1388 
and other rule Ambulatory surgical Centers, 
p. 944, 1516 
and other rules - Medicaid Dental services, p. 955, 
1522 
Medicaid Health Plan Enrollment, p. 1624 
and other rules - Montana Mental Health Access Plan, 
p. 3252, 355 

PUBLIC SERVICE REGULATION. Department of, Title 38 

Establishing the Meaning and Effect of the "Landfill 
Closure Provision• in Class D Motor Carrier 
Authorities, p. 1291A 

I-III and other rules Operator Service Providers, 
p. 1754 

I-V Unauthorized Product or Service Chargers on 
Telephone Bills, p. 1749 

I-IX and other rule - Consumer Information and Protection 
Rules Application to Restructured Electric and 
Natural Gas Industries, p. 3191, 1233 

38.5.3801 and other rules - Emergency Amendment and Adoption 
Slamming, p. 362, 517, 1767 
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38.5.3601 and other rules - Slamming, p. 329, 1523 

REVENQE. Department of. Title 42 

I-VII 
I-XIII 

42.12.106 
42.20.454 

Establishment of a Negotiated Rulemaking Committee 
Relating to Universal System Benefits Programs, 
p. 1761 
Ethics of Department of Revenue Employees, p. 1651 
Emergency Adoption Universal System Benefits 
Programs, p. 1662 
and other rules - Liquor Licenses, p. 335 
and other rules - Real and Personal Property Tax 
Rules, p. 3263, 309 

SECRETARY OF STATE. Title 44 

44.14.101 and other rule - Retention of Records Stored on 
Digital Media, p. 341, 1768 

(Commissioner of Political Practices) 
44.10. 321 and other rules - Reporting of Contributions and 

Expenditures, p. 635 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in August 1999, appear. 
Vacancies scheduled to appear from October 1, 1999, through 
December 31, 1999, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
September 7, 1999. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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