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state agencies’ proposed new, amended or repealed rules; the
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and where written comments may be submitted. The rule section
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Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed )} NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF ARM 8,4,503 DIRECT-ENTRY
to direct-entry midwife appren-) MIDWIFE APPRENTICESHIP RE-
ticeship requirements ) QUIREMENTS

NO PUBLIC HEARING CONTEMPLATED

TO: All Concerned Persons

1. On October 25, 1999, the Board of Alternative Health
Care proposes to amend ARM B.4.503 pertaining to direct-entry
midwife apprenticeship requirements.

2. The Board of Alternative Health Care will make
reasonable accommodations for persons with disabilities who
wish to participate in the rulemaking process and need an
alternative accessible format of this notice. If you require
an accommodation, contact the Board of Alternative Health
Care, no later than 5:00 p.m., on October 15, 1999, to advise
us of the nature of the accommodation that you need. Please
contact Cheryl Brandt, Board of Alternative Health Care, 111
N. Jackson, P.0. Box 200513, Helena, Montana $9620-0513;
telephone (406) 444-5436; Montana Relay 1-800-253-4091; TDD
(406) 444-2978; facsimile (406) 444-1667.

3. The proposed amendment of ARM 8.4.503 will read as
follows: (new matter underlined, deleted matter interlined)

"8.4.503 DIRECT-ENTRY MIDWIFE APPRENTICESHIP
REQUIREMENTS

(1) will remain the same.

(2) Applicants for a direct-entry midwife apprenticeship
license shall submit a completed application with the proper
fee, a current CPR card indicating certification to perform
adult and infant cardiopulmonary resuscitation, a supervision
agreement and a curriculum outline or methed of academic
learning that meets the board’s educational rule requirements
for licensure. : et 3 i

12

Himit—of-four repewals— A supervision agreement shall
include:

(a) through (8) will remain the same.

(a) be currently licensed in good standing as a direct-
entry midwife, a certified nurse midwife, a licensed
naturopathic physician who is certified for the specialty
practice of naturopathic childbirth attendance or a physician
licensed under Title 37, chapter 3, MCA. A licensed direct-
entry midwife supervisor shall have been licensed for one year
and have 20 continuous care birthg as primary attendant,
before becoming a supervisor for level 11 and III_ apprentices,
except for those licensees who have succegsfully passed the
first licensing exam administered by the board._ A licensed

MAR Notice No. 8-4-15 18-9/213/99
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- idwi i one yea
i a irths may o upervi
v i
{b) through (e) will remain the same."
Auth: 37-27-105, MCA; IMP, Sec. 37-27-201, 37-27-205, MCA

REASON: The Board is proposing to delete the reference to the
previous apprentice renewal date of December 31. The renewal
date has been placed into the Department’s renewal date rule
(ARM 8.2.208) with the other professions of the Alternative
Health Care Board for April 30.

The Board is proposing to amend this rule to allow newly-
licensed midwives to supervise first level apprentices only.
Level I apprenticeship conatitutes 40 birth observations and
20 prenatal examinations. The Board determined that this
level of gkills could be supervised by a midwife who has not
yet obtained the 20 independent continuocus care births
necessary for Board approval to supervise Level II and III
apprentices. There is a shortage of supervisors and some
individuals are not able to obtain their apprentice licenses
solely due to the lack of approved supervisora. It is hoped
that this change will allow those waiting for a supervisor to
obtain their apprentice license and begin their training.

4. Concerned persons may submit their data, views or
arguments concerning the proposed action(s) in writing to the
Board of Alternative Health Care, 111 N. Jackson, P.O. Box
200513, Helena, Montana 59620-0513, or by facsaimile to (406)
444-1667, to be received no later than 5:00 p.m., October 25,
1999.

5. If persons who are directly affected by the proposed
action(s) wish to express their data, views or arguments
orally or in writing at a public¢ hearing, they must make
written request for a hearing and submit the request along
with any comments they have to the Board of Alternative Health
Care, 111 N. Jackson, P.0O. Box 200513, Helena, Montana 59620-
0513, or by faceimile to (406) 444-1667, to be received no
later than 5:00 p.m., October 25, 1999.

6. If the Board receives requests for a public hearing
on the proposed action(s) from either 10 percent or 25,
whichever is lesa, of those persons who are directly affected
by the proposed action(s), from the appropriate administrative
rule review committee of the legislature, from a governmental
agency or subdivision or from an association having no less
than 25 members who will be directly affected, a hearing will
be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to be
8ix based on the 56 licensees in Montana.

7. The Board of Alternative Health Care maintaing a list
of interested persons who wish to receive notices of
rulemaking actions proposed by this Board. Persons who wish
to have their name added to the list shall make a written
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request which includes the name and mailing address of the
person to receive notices and specifies that the person wishes
to receive notices regarding Alternative Health Care
administrative rulemaking proceedings. Such written request
may be mailed or delivered to the Board of Alternative Health
Care, faxed to the office at (406)444-1667 or may be made by
completing a request form at any rules hearing held by the
Board of Alternative Health Care.

8. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

BOARD OF ALTERNATIVE HEALTH CARE
MICHAEL BERGKAMP, ND, CHAIRMAN

BY: QVWMWEJQ‘U

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(o 200 Foitsn

ANNIE M. BARTOS, RULE REVIEWER

BY:

Certified to the Secretary of State, September 13, 1999.
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BEFORE THE BOARD OF PROFESSIONAL ENGINEERS
AND LAND SURVEYORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of a rule pertaining ) THE PROPOSED AMENDMENT OF
to fees ) 8.48.1105 FEE SCHEDULE

TO: All Concerned Persons

1. On October 25, 1999, at 9:00 a.m., a public hearing
will be held in the downstairs large conference room of the
Professional and Occupational Licensing Division, 111 N. Last
Chance Gulch, Helena, Montana, to consider the proposed
amendment of the above-gtated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8.48.1105 FEE SCHEDULE (1) and (2) will remain the
same.

(3) The biennial renewal fee for registration as a
professional engineer or profeasional land surveyor shall be
%40 60. For professional engineers-surveyors (ES), it shall
be $60 80. For partnership or corporation certificates of
authorization it shall be $3i5 25.

(4) The remainder of the fees shall be as follows:

(a) EIT application and test $ 40 60
(b) PE application and test {original) 126 130
(c) PE application and test for 140 150
out-of-state EIT
(d) PE comity application 4o 50
(e) will remain the same.
(f) LS application and test 86 100
(g) LS comity and test 348 250
(h) ES8 comity and test 2668 250
(i) Re-exam 56 60
(§) Partnership and corporation 49 60
certificate of authorization
original
(k) Emeritus application = 25
(1) Reactivation fee, land surveyor and 45 60

professional engineer"
Auth: Sec. 37-1-134, 37-67-202, MCA; IMP, Sec. 37-1-319,
37-67-303, 37-67-312, 37-67-313, 37-67-315, 37-67-320, 37-67-
321, MCa

REASON: The Board is proposing these amendments to partially
fund the new Compliance Officer/Investigator position,
certification technician position, increased recharge costs by
the Division, and Oracle computer conversion. The Board is
also partially funding the new continuing education and
records retention programs under its jurisdiction. The

18-9/23/99 MAR Notice No. 8-48-21
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Board's current fee schedule does not generate enough revenue
to establish a cash balance sufficient to administer the
entire program during the 2000-2001 biennium.

3. The Department of Commerce will make reasonable
accommodations for perscns with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
October 15, 1999, to advise us of the nature of the
accommodation that you need. Please contact Mary Hainlin,
Board of Professional Engineers and Land Surveyors, 111 N.
Jackson, P.O. Box 200513, Helena, Montana 59620-0513;
telephone (406) 444-4285; Montana Relay 1-800-253-4091; TDD
(406) 444-2978; facsimile (406) 444-1667. Persons with
digabilities who need an alternative accessible format of this
document in order to participate in this rulemaking process
should contact Mary Hainlin.

4. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Professional Engineers and Land Surveyors, 111 North Jackson,
P.O. Box 200513, Helena, Montana 59620-0%513, or by facsimile,
number (406) 444-1667, to be received no later than 5:00 p.m.,
October 25, 1999.

5. Lon Mitchell, attorney, has been designated to
preside over and conduct this hearing.

6. Persons who wish to be informed of all Board of
Professional Engineers and Land Surveyors administrative
rulemaking proceedings or other administrative proceedings may
be placed on a list of interested persons by advising the
Board at the hearing or in writing to the Board of
Professional Engineers and Land Surveyors, 111 North Jackson,
P.0. Box 200513, Helena, Montana 59620-0513 or by phone at
(406) 444-4285.

7. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

BOARD OF PROFESSIONAL ENGINEERS
AND LAND SURVEYORS
DAVID HUMMEL, CHAIRMAN

BY: [:;Lmanén P Lotsas

ANNIE M. BARTOS, CHIEF CQUNSEL
DEPARTMENT OF COMMERCE

BY: lﬁzﬂﬂnén P Lactses

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 13, 1999.
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment)

of ARM 12.6.901 limiting ) NOTICE OF
motor-propelled water craft ) SUPPLEMENTAL
to no-wake speed from ) COMMENT PER1OD

Porcupine Bridge to the mouth )
of the Swan River. )

To: All Concerned Persons

1. On August 12, 1999, the Montana Fish, Wildlife and
Parks Commisgion (commission) published notice of public hearing
on the proposed amendment of ARM 12.6.901., The proposed rule
amendment c¢an be found on page 1732 of the 1999 Montana
Administrative Register, Issue No. 15.

The proposed amendment pertains to amending ARM 12.6.901 to
restrict motor propelled water craft to no-wake speed in Lake
County from the mouth of the Swan River to Porcupine Bridge in
order to protect wildlife in the National Wildlife Refuge.

2. The department will make reasonable accommodations for
persons with disabilities who wish to participate in this
rulemaking or need an alternative accessible format of this
notice. If you request an accommodation, contact the department
no later than 5:00 p.m. on October 7, 1999, to advise us of the
nature of the accommodation that you need. Please contact Frank
Bowen, Department of Figh, Wildlife and Parks, 490 North
Meridian Road, Kalispell, MT 59901; (406) 751-4559; FAX (406)
257-0349.

3. While public comment has been in favor of adopting
this rule amendment, a number of persons stated that individuals
opposed to the rule amendment were not given an equal
opportunity to be heard. To ensure that the rulemaking process
is fair and all viewpoints have an opportunity to be expressed,
we are extending the comment period to October 22, 1999.

18-9/23/99 MAR Notice No. 12-253
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4, Concerned persons may present their data, views or
arguments concerning the proposed amendment in writing to Frank
Bowen, Department of Fish, Wildlife and Parks, 490 North
Meridian Road, Kalispell, Montana 59901, no later than Octocber
22, 1999.

BY:

PATRICK J. GRAHAM
Commisgion Secretary

Y:
HLAe? i -

MARTHA C. WILLIAMS
Rule Reviewer

B

Certified to the Secretary of State September 13, 1999
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the adoption
of NEW RULE I pertaining to
comparable/syngas fuel
exclusion; NEW RULES II
through VII pertaining to
remedial action plans; NEW
RULES VIII through XIII
pertaining to military
munitions; and the amendment
of ARM 17.54.102, 17.54.105,
17.54.106, 17.54.107,
17.54.110, 17.54.120,
17.54.128, 17.54.131,
17.54.136, 17.54.146,
17.54.150, 17.54.201,
17.54.301, 17.54.302,
17.54.303, 17.54.307,

) NOTICE OF PUBLIC HEARING
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
17.54.308, 17.54.309, )
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)

ON PROPOSED ADOPTION
AND AMENDMENT

17.54.311, 17.54.322,
17.54.324, 17.54.325,
17.54.326, 17.54.351,
17.54.401, 17.54.402,
17.54.408, 17.54.435,
17.54.501, 17.54.505,
17.54.511, 17.54.526,
17.54.601, 17.54.609,
17.54.610, 17.54.612,
17.54.701, 17.54.702,
17.54.%07, 17.54.1101,
17.54.1105, 17.54.1106,
17.54.1107, 17.54.1108,
17.54.1109, 17.54.1113,
17.54.1114, and 17.54.1118
pertaining to hazardous waste
management

(HAZARDOUS WASTE)

TQ: All Concerned Persons

1. The Department of Environmental Quality will hold a
public hearing on October 19, 1999, at 1:30 p.m. in Room 111
of the Metcalf Building, 1520 East Sixth Avenue, Helena,
Montana, to consider the proposed adoption and amendment of
the above-captioned rules.

2. The Department will make reasocnable accommodations
for persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this

notice. If you require an accommodation, contact the
Department no later than § p.m., October 8, 1999, to advise us
of the nature of the accommodation you need. Please contact

the Department at P.O. Box 200901, Helena, Montana,
59620-0901; phone (406) 444-2544; fax (406) 444-4386.

18-9/23/99 MAR Notice No. 17-109
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3. The proposed new rules, to be codified in ARM Title
17, chapter 54, provide as follows:

RUL COMP LE/SYN N (1) Wastes that
meet the following comparable/syngas fuel physical
specifications are not solid wastes:

(a) The heating value must exceed 5,000 BTU/lbs (11,500
J/g); and

{(b) The viscosity must not exceed 50 c¢s, as-fired.

(2) Table 1 below lists the specification levels and,
where non-detect is the sgpecification, minimum required
detection limits.

(3) Synthesis gas fuel (i.e., 8yngas fuel) that is
generated from hazardous waste must:

(a) have a minimum BTU value of 100 BTU/Scf;

(b) contain less than 1 ppmv of total halogen;

(c) contain less than 300 ppmv of total nitrogen other
than diatomic nitrogen (N,);

(d) contain less than 200 ppmv of hydrogen sulfide; and

{e) contain less than 1 ppmv of each hazardous
constituent in the target list of 40 CFR part 261, Appendix
VIII (incorporated by reference in ARM 17.54.352(1) (b)).

Table 1: Detection and Detection Limit Values for Comparable
Fuel Specification

Chemical Name CAS No. Concentration 1imit Minimum
(mg/kg at 10,000 required
BTU/1b)} detection limit
(mg/kg)
Total Nitrogen as N NA L0 TTTTTTTT
Total Halogens as C) HA 540 e emema—menne—a
Total Organle Halogena as Cl1 NA 25 or individual 0 ..o e aaaa

halogenated organics
liated below

Polychlorinated biphenyls, total 1336-36-3 Non-detect 1.4
[Arocolors,
Total)”®
Cyanide, total . 57-12-5 Non-detect 1.0
Metals:
Antimony, total 7440-16-0 7.9
Arsenic, total 7440-38-2 0.23
Barium, total 7440-39-3 23
Beryllium, total 7440-41-7 1.2
Cadmium, total 7440-43-9 1.2
Chromium, total 7440-47-3 2.3
Cobalt 7440-48-4 4.6
Lead, total 7439-92-1 3
Manganeae 7439-96-5 1.2
Mercury, total 7439-97-6 0.24
Nickel, total 7440-02-0 58
Selenium, total 7782-49-2 0.15
Silver, total 7440-22-4 2.3
Thallium, total 7440-28-0 22

Hydrocarbons:

Benzo(a] antracene £6-55-2 1100
Benzene 71-431-2 4100
Benzo [b) flueranthene 205-99-2 960
Benzo[k)] fluoranthene 207-08-5 1900
Benzo(al pyrene 50-32-8 260
Chryaene 218-01-9% 1400
Dibenzof{a, h]anthracene 53-70-3 960

MAR Notice No. 17-109 18-9/23/99
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Chemical Name CAS No [Q ration limit Minimum
{mg/kg at 10,000 required
BTU/1b) detection limit
(mg/kg)

7,312-Dimethylbenz [alanthracene §7-97-6 1900 P

Fluoranthene 206-44-0 1500

Indeno{l,2,3-cd)pyrene 193-39-% 960

3-Methylcholanthrene 56-49-5 1900

Naphthalene 91-20-3 3200

Toluene 108-88-3 36000 0 eeemeeeacooess

Oxygetes:

Acetophenone 98-86-2 1900
Aerolein 107-02-8 37
Allyl aleohol 107-18-6 30
Bim(2-eathylhexyllphthalate 117-81-7 1300

(pi-2-ethylhexyl phthalate)

Sutyl benzyl phthalate 85-68-7 1500
o-Cresol [2-Methyl phenol] 95-48-7 220
m-Cresol (3-Methyl phenol) 108-39-4 220
p-Cresol ([4-Methyl phencl) 106-44-5 220
Di-n-butyl phthalate B4-74-2 1900
Diethyl phthalate B4-66-2 1900
2,4-Dimethylphencl 105-67-9 1900
Dimethyl phthalate 131-11-3 1300
Di-n-octyl phthalate 117-84-0 960

Endothall 145-73-3 100
Rthyl methacrylats 97-63-2 a7
2-Ethoxyethanol [Bthylene 110-80-5 100

glycol monoethyl ether)

Isobutyl alcohol 78-83-1 37
Isosafrale 120-%8-1 1900
Methyl ethyl ketone 18-93-3 37

[2-Butanone}
Methyl methacrylate 80-62-6 17
1, 4-Naphthoquinone 130-15-4 1900
Phenol 108-95-2 1900
Propargyl alcohol 107-19-7 30
(2-Propyn-1l-ol]
Safrole 94-59-7 1900 reeeeseeeeaees

Sultoted Organica:

Carbon disulfide 75-15-0 Non-detect 17
Disulfoton 298-04-4 Non-detect 1900
Ethyl methanesulfonate 62-50-0 Non-detect 1300
Methyl methanesulfonate 66-27-3 Non-detect 1900
Phorate 298-02-2 Non-detect 1300
1,3-Propane sultone 1120-71-4 Non-detect 100
Tetraethyldithiopyrophosphate 36893-24-5 Non-detect 1900

[(Sulfotepp]
Thiophenol [Benzenethiol] 108-98-5 Non-detect 30
0,0,0-Triethyl 126-68-1 Non-detect 1900
Phoaphorothiocate

Nitrogenated Organics:

Acetonitrile [Methyl cyanide] 75-05-8 Non-detect 37
2-Acetylaminofluorene [2-AAF) 53-96-1 Non-detect 1900
Acrylonitrile 107-13-1 Non-detect i7
4-Aminobiphenyl 92-67-1 Non-detect 1900
4-Aminopyridine 504-24-5 Non-detect 100
Aniline 62-53-3 Non-detect 1300
Benzidine 92-87-3 Non-detect 1900
Dibenz [a, j]l acridine 224-42-0 Non-detect 1900
0,0-Diethyl O-pyrazinyl 297-97-2 Non-detect 1300

phophora-thicate
I'thionazin)

Dimethoate 60-51-5 Non-detact 1900

p- {Dimethylaminao) 60-11-7 Non-detect 1900

azobentens [4-
Dimecthylamincazobenzene)

18-9/23/99
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Chemical Name CAS No. Concentration limit Minimum
{mg/kg at 10,000 required
BTU/1b) detection limit
{mg/kg}

3,37 -Dimethylbenzidine 119-93-7 Non-detact 3900
a,a-Dimethylphenethylamine 122-09-8 Non-detect 1900
3,3’ -Dimethoxybenzidine 113-90-4 Non-detect 100
1,3-Dinitrobenzene 99-65-0 Non-detect 1900

im-Dinitrobenzene)
4,6-Dinitro-o-cresol 534-52-1 Hon-detect 1900
2,4-Dinjtrophencl 51-28-5 Non-detect 1900
2,4-Dinitrotoluene 121-34-2 Non-detect 1500
2,6-Dinitrotoluene 606-20-2 Non-detect 1500
binoseb [2-sec-Butyl-4.6- 88-85-7 Non-detect 1900
Dinitrophencl)
Diphenylamine 122-39-4 Non-detect 1800
Ethyl carbamate [Urethane] $1-79-6 Non-detect 100
Ethylenethiourea 96-45-7 Non-detect 110
{2-Imidazolidinethione)
Famphur 52-85-7 Non-detect. 1900
Methacrylonitrile 126-98-7 Non-detect 37
Methapyrilene 91-80-5 Non-detect 1900
Methomyl 16752-77-5 HNon-detect 57

2-Methyllactonitrile 75-86-5 Non-detect 100
[Acetone cyanohydrin}

Methyl parathien 298-00-0 Non-detect 1900
MNNG (N-Metyl-N-nitroso- 70-25-7 Non-detect 110

N -nitroguanidine) .

1-Naphthylamine 134-32-7 Non-detect 1900
[a-Naphthylamine]
2-Naphthylamine 91-59-8 Non-detect 1900

{§-Naphthylamine)
Nicotine 54-11-5 Non-detect 100
4-Nitroaniline 100-01-6 Non-detect 1900
Ip-Nitroaniline)
Nitrobenzene 98-95-3 Ron-detect 1900
p-Nitrophenol [p-Nitrophenol] 100-02-7 Non-detect 1900
5-Nitro-o-toluidine 95-55-8 Non-detect, 1900
N-Nitrosodi-n-butylamine 924-16-3 Non-detect 1900
N-Nitrosodiethylamine 55-18-5 Non-detect 1300
N-Nitrosodiphenylamine 86-30-6 Hon-detect 1900
{piphenylnitrosamine]

N-Nitroso-N-methylethylamine 10595-95-6 Non-detect 1900
N-Nitrosomorpholine 59-89-2 Non-detect 1900
R-Nitrosopiperidine 100-75-4 Non-detect 1300
N-Nitrosopyrrolidine 930-55-2 Non-detect 1900
2-Nitropropane 79-46-9 Non-detect 30
rarathion 56-18-2 Non-detect 1900
pPhenacetin 62-44-2 Non-detect 1500
1,4-Phenylene diamine 106-50-3 Non-detect 1900

(p-Phenylenediamine)

N-Phenylthiourea 103-85-5 Non-detect 57
2-Picoline [alpha-Picoline) 109-06-8 Non-detect 1900
propythioracil 51-52-% Non-detect 100

{6-Propyl-2-thiouracil)
Pyridine 110-86-1 Non-detect 1900
Strychnine 57-24-9 Non-detect 100
Thicacetamide 62-55-5 Non-detect 57
Thicfanox 9196-18-4 Non-detect 100
Thiourea 62-56-6 Non-detect 57
Toluene-2,4-diamine 95-80-7 Non-detect 57
[2,4-Diaminotoluene]
tToluene-2,6-diamine 823-40-5 Non-detect 57
(2,6-Diaminotoluene]
o-Toluidine 95-53-4 Non-detect 2200
p-Toluidine 106-49-0 Hon-deatect 100
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Chamical Name CAS No. Concentration Iimit Minimum
(mg/kg at 10,000 requirad
BTU/1b) detection limit
(mg/kg)
1.3,5-Trinitrobenzene 99-35-4 Non-detect 2000

{sym-Trinitcbenzenel
Halogenated Organica:®

Allyl chloride 107-05-1 Non-detect 37
Aramite 104-57-8 Non-detect 1900
Benzal chloride 98-87-1 Non-detect 100

{Dichloromethyl benzenel
Benzyl chloride 100-44-77 Non-detect 100
Bis- (2-chlorosthyl)ether 111-44-4 Non-detect 1500
[pichloroethyl ether}

Bromof [Tribr hane] 75-25-2 Non-detect 37
Bromomethane [Methy bomide) 74-83-9 Non-detect 37
4-Bromophenyl phenyl ether 101-55-3 Non-detect 1900

lp-Bromo diphenyl etherl
Carbon tetrachloride 56-23-5 Non-detect a7
Chloxdane 57-74-9 Non-detect 14
p-Chloroaniline 106-47-8 Non-detect 1900
Chlorobenzene 108-90-7 Non-detect 37
Chlorobenzilace 510-15-§ Non-detect 1900
p-Chloro-m-cresol 59-50-7 Non-detect 1900
2-Chloroethyl vinyl ether 110-75-8 Non-detect 27
Chlorotorm €7-66-3 Non-detect 37
Chloromethane 74-87-3 Non-detect 37
[Methyl chloride]

2-Chlorophthalene 91-58-7 Non-detect 1300
{beta-Chlorophthalene]

2-Chlorophenol 95-57-8 Non-detect 1%00
lo-Chlorophenol)

Chloroprene 1126-53-8 Non-detect 37
[2-Chloro-1, 3-butadiens]

2.4-D [2,4- 24-75-7 Non-detect 7.0
Dichlorophenoxyacetic acid}

Diallate 2303-16-4 Non-detect 1900

1,2-Pibromo-3-chlorepropane 96-12-8 Non-detect 37

1,2-Dichlorobenzene 95-50-1 Non-detect 1300
[o-Dichlorcbenzene)

1,3-Dichlorobenzene 541-73-1 Non-detect 1900
[m-Dichlorobenzene)

1, 4-Dichlorobenzene 106-46-7 Non-detect 1900
[p-Pichlorobenzene)

3,3'-Dichlorobenzidine 91-94-1 Non-detect 1900

Dichlorodifluoromethane 75-71-8 Non-detect a7
[CFC-12)

1,2-Dichloroethane 107-06-2 Ron-detect 37
[2thylens dichloride]

1,1-Dichlaorgethylens 75-35-4 Non-detect 17
{vinylidene chloride}

Dichloromethoxy ethane 121-91-1 Non-detect 1900

{Bis (2-chloroethoxy)
methane]

2,4-bichlorophencl 120-83-2 Non-detect 1900
2,6-Dichlorophencl 87-65-0 . Non-detect 1900
1, 2-Dichloropropane 78-87-5 Non-detect 37

(Propylene dichloride)

cis-1,3-Plichloropropylene 10061-01-5 Non-detect 37
trans-1,3-Dichloropropylene 10061-02-6 Non-detect 17
1,3-Dichloro-2-propancl 96-23-1 Non-detect a0
Endosulfan I 959-99-8 Non-detect 1.4
Endosulfan II 33213-65-9 Non-detect 1.4
Endrin 72-20-B Non-detect 1.4
Endrin aldehyde 7421-93-4 Non-detect 1.4
Endrin Ketone 53494-70-5 Non-detect 1.4
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Chemical Name CAS No. Concentration limit Minimum
(mg/kg at 10,000 required
BTU/1b) detection limit
(mg/kg)
Epichlorohydrin 106-89-8 Non-detect 30
{1-Chlora-2, 3-epoxy propane}
Ethylidene dichloride 75-34-3 Non-detect 37
{1,1-pDichloroethane]

2-Fluoroacetamide €40-19-7 Non-detect 100
Heptachlor 76-44-8 Non-detect 1.4
Heptachlor expoxide 1024-57-3 Non-detect 2.8
Rexachlorobenzene 118-74-1 Non-detect 1200
Hexachloro-1, 3, butadiene B87-68-3 Non-detect 1900

[Hexachlorobutadiene)

Hexachlorocyclopentadiene 77-47-4 Non-detect 1900
Hexachloroethane €7-72-1 Non-detect 1900
Hexachlerophene 70-30-4 Non-dstect 1000
Hexachloropropene 1888-71-7 Non-detect 1900

(Hexachloropropylene]
Isodrin 465-73-¢ Non-detect 1900
Kepone [Chlordecene) 143-50-0 Non-detect 3600
Lindane [gamma- 58-89-9 Non-detect 1.4

Hexachlorocyclohexane)
[gamma - BHC]

Methylene chloride 75-09-2 Non-detect 37
[bichloromethane}
4,4'-methylene-bia 101-14-4 Non-detect 160
(2-chlorocaniline)
Methyl iodide {Iodomethane] 74-88-4 Non-detect 37
Pentachlorcbenzene €08-93-5 Non-detect 1900
Pentachloroethane 76-01-7 Non-detect 17
Pentachloronitrobenzene [PCNB] B82-68-8 Non-detect 1900
[Quintobenzene] {Zuintozene]
pentachlorophenol 87-86-5 Non-detect 1900
Pronamide 23950-58-5 Non-detect 1900
Silvex [w,4.5- 53-72-1 Kon-detect 7.0
Trichlorophenoxypropionic
acid}
2,3,7,8-Tetrachloredibenzo-p- 1746-01-6 Non-detect 10
dioxin [2,3,7,8-TCDD}
1,2,4,5-Tetrachlorobenzene 95-94-3 Non-detect 1900
1,1,2,2-Tetrachloroethane 79-34-5 ' Non-detect 17
Tetrachloroethylene 127-18-4 Non-detect 37
[Perchloroethylene]
2,3,4,6-Tetrachlorophenol $8-90-2 Non-detect 1900
1,2,4-Trichlorobenzene 120-82-1 Non-detect 1900
1,1,1-Trichloroethane 71-55-& Non-detect 37
(Methyl chloroform]
1,1,2-Trichloroethane 75-00-5 Non-detect 37
{Vinyl trichloride)
Trichlorcethylene 79-01-6 Non-detect 37
Trichlorofluoromethane 75-69-4 Non-detect 37
{Trichlormonofluoromethane}
2.4,5-Trichlorophencl 95-95-4 Non-detect 1900
2,4,6-Trichlorophenol BB-06-2 Hon-detect 1900
1,2,3-Trichloropropane 96-18-4 Non-detect 7
vinyl Chloride 75-01-4 Non-detect 37

"Absence of PCR3 can also be demonstrated by uaing appropriate screening methods, e.g.,
immunoassay kit for PCB in oils (Method 4020) or colorimetric analysis for PCBs in oil (Method
9079) .

"Some minimum required detection limits are above the total halogen limit of 540 ppm. The
detection limits reflect what was achieved during EPA testing and analysis and also analytical
complexity associated with measuring all halogen compounds in Appendix VIII at low levels. EPA
recognizes that in practice the presence of these compounda will be functionally limited by
the molecular weight and the total halogen limit of 5S40 ppm,
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(4) Waste that meets the comparable or syngas fuel
specifications provided by (1) or (3) of this rule
(constituent levels are achieved by the comparable fuel when
generated, or as a result of treatment or blending, as
provided in (7) or (8) of this rule) is excluded from the
definition of waste provided that the following requirements
are met:

(a) For purposes of this section, the person claiming
and qualifying for the exclusion is called the
comparable/syngas fuel generator and the person burning the
comparable/syngas fuel is called the comparable/syngas burner.
The person who generates the comparable fuel or syngas fuel
must claim and certify to the exclusion.

(i) The comparable/gyngas generator shall submit a
one-time notice to the department certifying compliance with
the conditions of the exclusion and providing documentation as
required by (4) (a) (iii);

(ii) If the generator is a company that generates
comparable/syngas fuel at more than one facility, the
generator shall specify at which sites the comparable/syngas
fuel will be generated;

(1ii) A comparable/syngas fuel generator's notification
to the department must contain the following items:

(A) the name, address, and RCRA identification number of
the person/facility claiming the exclusion;

(B) the applicable EPA hazardous waste codes for the
hazardous waste;

(¢) the name and address of the units, meeting the
requirements of (6) of this rule, that will burn the
comparable/syngas fuel; and

(D) the following statement, signed and submitted by the
person c¢laiming the exclusion or his authorized
representative:

"Under penalty of criminal and civil prosecution for
making or submitting false statements, representations, or
omigsiona, I certify that the requirements of ARM 17.54.353
have been met for all waste identified in this notification.
Copies of the records and information required at [RULE I} are
available at the comparable/syngas fuel generator's facility.
Based on my inguiry of the individuals immediately responsible
for obtaining the information, the information is, to the best
of my knowledge and belief, true, accurate, and complete. 1
am aware that there are significant penalties for submitting
false information, including the possibility of fine and
imprisonment for knowing violations."

(5) Prior to burning an excluded comparable/syngas fuel,
the burner shall publish in a major newspaper of general
c¢irculation local to the gite where the fuel will be burned, a
notice entitled "Notification of Burning a Comparable/Syngas
Fuel Excluded Under the Resource Conservation and Recovery
Act" containing the following information:

(a) name, address, and RCRA identification number of the
generating facility;
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{b) name and address of the unit(s) that will burn the
comparable/syngas fuel;

(¢) a brief, general description of the manufacturing,
treatment, or other process generating the comparable/syngas
fuel;

(d) an estimate of the average and maximum monthly and
annual quantity of the waste claimed to be excluded; and

(e) the name and mailing address of the department and
notice that the c¢laim was submitted to the department.

(6) The comparable/syngas fuel exclusion for fuels
meeting the requirements of either (1) or (7) of this rule,
and meeting the requirements of (4) (a) (i) applies only if the
fuel is burned in the following units that are also subject to
federal/state/local air emission requirements, including all
applicable Clean Air Act MACT requirements:

(a) industrial furnaces as defined in ARM 17.54.201(66);

(b) boilers, as defined in ARM 17.54.201(10), that are
further defined ag follows:

(i) industrial boilers located on the site of a facility
engaged in a manufacturing process where sgubstances are
transformed into new products, including the component parts
of products, by wmechanical or chemical processes;

(ii) wutility boilers used to produce electric power,
steam, heated or cooled air, or other gases or fluids for
sale; or

(iii) hazardous wagte incinerators subject to regulation
under subpart O of 40 CFR parts 264 or 265 (incorporated by
reference in ARM 17.54.702 and 17.54.609, respectively).

{(7) A hazardous waste blended to meet the viscosity
specification must:

(a) meet the constituent and heating value
specifications of (3)(a) and (4) of this rule as generated and
prior to any blending, manipulation, or processing;

{b) be blended at a facility that is subject to the
applicable requirements of 40 CFR parts 264 and 265
(incorporated by reference in ARM 17.54.702 and 17.54.609,
respectively), or ARM 17.%4.421; and

(c) not violate the dilution prohibition of (4) and (11)
of this rule.

(8) A hazardous waste may be treated to meet the
exclusion specifications of (3) and (4) of this rule provided
the treatment: ’

(a) destroys or removes the constituent listed in the
specification or raises the heating value by removing or
destroying hazardous constituents or materials;

(b) is performed at a facility that is subject to the
applicable requirements of 40 CFR parts 264 and 265, or ARM
17.%4.421; and

(¢} does not violate the dilution prohibition of (4) and
(11) of this rule.

{9) Residuals resulting from the treatment of a
hazardous waste listed in ARM 17.54.330, to generate a
comparable fuel, remain a hazardous waste.
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(10} A syngas fuel can be generated from the processing
of hazardous wastes to meet the exclusion specificationa of
(3) of this rule provided the processing:

{(a) destroys or removes the constituent listed in the
specification or raises the heating value by removing or
destroying constituents or materials;

(b} is performed at a facility that is subject to the
applicable requirements of 40 CFR parts 264 and 265, or ARM
17.54.421, or is an exempt recycling unit pursuant to ARM
17.54.309(3); and

(¢c) does not violate the dilution prohibition of (4) and
(12) of this rule.

(11) Residuals resulting from the treatment of a
hazardous waste listed in ARM 17.54.330, to generate a syngas
fuel, remain a hazardous waste.

(12) No generator, transporter, handler, or owner or
operator of a treatment, storage, or disposal facility may in
any way dilute a hazardous waste to meet the exclusion
specifications of (1), (2) or (3) of this rule.

(13) The generator of a comparable/syngas fuel sghall
develop and follow a written waste analysis plan, which
describes the procedures for sampling and analysis of the
hazardous waste to be excluded, The waste analysis plan must
be developed in accordance with the applicable sections of the
"Tfeat Methods for Evaluating Solid Waste, Physical/Chemical
Methods" (SW-846) {(incorporated by reference in  ARM
17.54.351). The plan must be followed and retained at the
facility excluding the waste,

(a) At a minimum, the plan must specify:

(i) the parameters for which each hazardous waste will
be analyzed and the rationale for the selection of those
parameters;

(ii) the test methods which will be used to test for
those parameters;

(1ii) the sampling method which will be used to obtain a
representative sample of the waste to be analyzed;

{iv) the frequency with which the initial analysis of
the waste will be reviewed or repeated to ensure that the
analysis is accurate and up to date; and '

(v) if process Kknowledge 1is wused in the waste
determination, any information prepared by the generator in
making such determination.

(b) The waste analysis plan must also contain records of
the following:

(i) the dates and times waste samples were obtained,
and the dates the samples were analyzed;

(ii) the names and qualifications of the person(s) who
obtained the samples;

(iii) a description of the temporal and spatial locations
of the samples;

{iv) the name and address of the laboratory facility at
which analyses of the samples were performed;

(v) a description of the analytical wmethods used,
including any clean-up and sample preparation methods;
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(vi) all quantitation 1limits achieved and all other
quality control results for the analysis (including method
blanks, duplicate analyses, matrix spikes, etc.), laboratory
quality assurance data, and description of any deviations from
analytical methods written in the plan or from any other
activity written in the plan which occurred;

(vii) all laboratory results demonstrating that the
exclusion specifications have been met for the waste; and

(viii) all laboratory documentation that supports the
analytical results, unless a contract between the clajimant and
the laboratory provides for the documentation to be maintained
by the laboratory for the period specified in (1%) of this
rule and also provides for the availability of the
documentation to the claimant upon request.

(c) 8Syngas fuel generators shall subwit for approval,
prior to performing sampling, analysis, or any management of a
syngas fuel as an excluded waste, a waste analysis plan
containing the elements of (13){(a) (i) to the department.
Waste analysis plans must be in writing and received by the
facility prior to sampling and analysis to demonstrate the
exclusion of a syngas. The approval of the waste analysis
plan may contain such provisions and conditions as the
department deems appropriate.

{14) For each waste for which an exclusion is claimed,
the generator of the hazardous waste shall test for all the
constituents in 40 CFR part 261, Appendix VIII (incorporated

by reference in ARM 17.54.352(1) (b)), except those that the
generator determines, based on testing or knowledge, should
not be present in the waste. The generator is required to

document the basis of each determination that a conetituent
should not be present.

(a) The generator may nhot determine that any of the
following categories of constituents should not be present:

(i) a constituent that triggered the toxicity
characteristic for the waste constituents that were the bhasis
of the listing of the waste stream, or constituents for which
there is a treatment standard for the waste code in 40 CFR
268.40 (incorporated by reference in ARM 17.54.150(1));

(ii}) a constituent detected in a previous analysis of
the waste;

(1ii) constituents introduced into the process that
generate the waste; or

(iv) constituents that are byproducts or side reactions
to the process that generate the waste.

(b) Any claim under this section must be wvalid and
accurate for all hazardous constituents; a determination not
to test for a hazardous constituent will not sghield a
generator from liability should that constituent later be
found in the waste above the exclusion specifications. For
each waste for which the exclusion is c¢laimed where the
generator of the comparable/syngas fuel is not the original
generator of the hazardous waste, the generator of the
comparable/syngas fuel may not use process knowledge pursuant
to (14), above, and shall test to determine that all of the
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constituent specifications of (2) and (3) of this rule have
been met.

{c) The comparable/syngas fuel generator may use any
reliable analytical method to demonstrate that no constituent
of concern is  present at concentyations above the

specification levels. It is the responsibility of the
generator to ensure that the sampling and analygis are
unbiased, precise, and representative of the waste., For the

waste to be eligible for exclusion, a generator shall
demonstrate that:

(i) each constituent of concern is not present in the
waste above the specification 1level at the 95% upper
confidence limit around the mean; and

(ii) the analysis could have detected the presence of
the constituent at or below the specification level at the 95%
upper confidence limit around the mean.

(d) Nothing in this rule preempts, overrides or
otherwise negates the provisions in ARM 17.54.402, which
require any person who generates a waste to determine if that
waste is a hazardous waste,

(e} In an enforcement action, the burden of proving
conformance with the exclusion specification shall be on the
generator claiming the exclusion,

(f) The generator shall conduct sampling and analysis in
accordance with their waste analysis plan developed under (12)
of this rule.

{g) Syngas fuel and comparable fuel that has not been
blended in order to meet the kinematic viscosity
specifications must be analyzed ag generated.

{h) If a comparable fuel is blended in order to meet the
kinematic viscosity specifications, the generator shall:

(i) analyze the fuel as generated to ensure that it
meets the constituent and heating value specifications; and

(ii) after blending, analyze the fuel again to ensure
that the blended fuel continues to meet all comparable/syngas
fuel sgpecifications.

(i) Excluded comparable/syngas fuel must be re-tested,
at a minimum, annually, and must be re-tested after a process
change that could change the chemical or physical properties
of the waste.

(15) Any persons handling a comparable/syngas fuel are
subject to the speculative accumulation test under ARM
17.54.302(3) (d).

(16) The generator shall maintain records of the
following information on-site:

(a) all information required to be submitted to the
implementing authority as part of the notification of the
claim, including:

(i) the owner/operator's name, address, and RCRA
facility identification number of the person claiming the
exclusion;

(1i) the applicable EPA hazardous waste codes for each
hazardous waste excluded as a fuel; and
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(iii) the certification signed by the person claiming
the exclusion or his authorized representative.

(b) a brief description of the process that generated
the hazardous waste and the process that generated the
excluded fuel, if not the same; .

(c) an estimate of the average and maximum monthly and
annual quantities of each waste c¢laimed to be excluded;

(d) documentation for any claim that a conatituent is
not present in the hazardous waste as required under (14),
above;

(e) the results of all analyses and all detection limits
achieved as required under (14), above;

(f) if the excluded waste was generated through
treatment or blending, documentation as required under (7) or
(8) of this rule;

{(g) if the waste 1is to be shipped off-sgite, a
certification from the burner as required under (18) of this
rule;

(h} a waste analysis plan and the resulte of the
gampling and analysis that includes the following:

(i} the dates and times waste samples were obtained, and
the dates the gamples were analyzed;

(ii) the names and qualifications of the person(s) who
obtained the gamples;

{iii) a description of the temporal and spatial locations
of the samples;

(iv) the name and address of the laboratory facility at
which analyses of the samples were performed;

(v) a description of the analytical methods used,
including any clean-up and sample préparation methods;
(vi) all quantitation limite achieved and all other

quality control results for the analysis (including method
blanks, duplicate analyses, matrix spikes, etc.), laboratory
guality assurance data, and description of any deviations from
analytical methods written in the plan or from any other
activity written in the plan which occurred;

(vii) all laboratory analytical results demonstrating
that the exclusion specifications have been met for the waste;
and

(viii) all laboratory documentation that supports the
analytical results, unless a contract between the claimant and
the laboratory provides for the documentation to be maintained
by the laboratory for the period specified in (17) below and
also provides for the availability of the documentation to the
claimant upon redquest; and

(i) if the dgenerator ships comparable/asyngas fuel
off-site for burning, the generator shall retain for each
shipment the following information on-site:

(i) the name and address of the facility receiving the
comparable/syngas fuel for burning;

(ii) the gquantity of comparable/syngas fuel shipped and
delivered;

(iii) the date of shipment or delivery;
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(iv) a cross-reference to the record of comparable/syngas
fuel analysis or other information used to make the
determination that the comparable/syngas fuel meets the
specifications as required under (14) of thig rule; and

(v) a one-time certification by the burneér as required
under (18) of this rule.

(17) Records must be maintained for a period of 3 years.
A generator shall maintain a current waste analysis plan
during that 3-year period.

(18) Prior to submitting a notification to the
department, a comparable/syngas fuel generator who intends to
ship its fuel off-site for burning shall obtain a one-time
written, signed statement from the burner:

(a) certifying that the comparable/syngas fuel will only
be burned in an industrial furnace or boiler, utility boiler,
or hazardous waste incinerator, as required under (6) of thise
rule;

(b) identifying the name and address of the units that
‘will burn the comparable/syngas fuel; and

{(c) certifying that the state in which the burner is
located is authorized to exclude wastes as comparable/syngas
fuel under the provisions of this rule.

(19) Wastes that are listed because of presence of
dioxins or furans, as set out in 40 CFR part 261, Appendix
VIII ({incorporated by reference in ARM 17.54.352(1) (b)), are
not eligible for this exclusion, and any fuel produced from or
otherwise containing these wastes remains a hazardous waste
subject to full RCRA hazardous waste management requirements.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE_ II REMEDIAL ACTION PLANS (1) A "remedial action
plan* (RAP) is a special form of RCRA permit that the
owner/operator may obtain instead of a permit issued under ARM
Title 17, chapter 54, subchapter 1 to authorize the treatment,
gtorage, or disposal of hazardous remediation waste (as
defined in ARM 17.54.201(112)) at a remediation waste
management site. A RAP may only be issued for the area of
contamination where the remediation wastes to be managed under
the RAP originated, or areas in close proximity to the
contaminated area, except as allowed in limited circumstances
under [RULE VII}.

(a) The requirements in ARM Title 17, chapter 54,
subchapter 1 do not apply to RAPs unless the requirements for
traditional RCRA permits are specifically required under {RULE
IT through RULE VII]. The definitions in ARM 17.54.201 apply
to RAPs.

(b} Notwithstanding any other provision of ARM Title 17,
chapter 54, subchapters 1 or 9, any document that meets the
requirements in this section constitutes a RCRA permit under
42 USC 6925(c¢).

(c) A RAP may be:
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(1) a sgtand-alone document that includes only the
information and ¢onditions required by [RULES II through VII};
or

(ii) part {(or parts) of another document that includes
information and/or conditions for other activities at the
remediation waste management site, in addition to the
information and conditions required by [RULES 1I through VII).

{(d) If the owner/operator is treating, storing, or
disposing of hazardous remediation wastes as part of a cleanup
compelled by federal or state cleanup authorities, the RAP
does not affect the owner/operator's cbligations under those
authorities in any way.

(e} If the owner/operator receives a RAP at a facility
operating under interim status, the RAP does not terminate the
owner/operator's interim status.

{(2) A RAP is needed whenever the owner/operator treats,
stores, or disposes of hazardous remediation wastes in a
manner that requires a RCRA permit under ARM 17.54.105. The
owner/operator must either obtain:

(a) a RCRA permit according to ARM Title 17, chapter 54,
subchapter 1; or !

{b) a RAP according to [RULES II through VII].

(3) Treatment units that use combustion of hazardous
remediation wastes at a remediation wagte management. site are
not. eligible for RAPs under (RULES II through VII].

(4) The owner/operator may obtain a RAP for managing
hazardous remediation waste at an already permitted RCRA
facility. The RAP8 must be approved as a modification to the
existing permit according to the requirements of ARM 17.54.126
or 17.54.128 instead of the requirements in [RULES II through
VII]. When the owner/operator submits an application for such
a modification, however, the information requirements in ARM
17.54.128(2) (a) and {(b) do not apply: instead, the
owner/cperator must submit the information required under
[RULE III(4)]. When the permit is modified the RAP becomes
part of the RCRA permit. Therefore, when the permit
{including the RAP portion) is modified, revoked and reissued,
terminated or when it expires, the permit will be modified
according to the applicable requirements in ARM 17.54.125,
17.54.126, and 17.54.128; revoked and reissued according to
the applicable requirements in ARM 17.54.126 and 17.54.127;
terminated according to the applicable requirements in ARM
17.%54.127; and expire according to the applicable requirements
in ARM 17.54.113.

{5) The provisions of ARM 17.54.120 apply to RAPs.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE III APPLYING FOR A RAP (1) To apply for a RAP,
the owner/operator shall complete an application, sign it, and
submit it to the department according to the requirements in
[RULES II through VII).
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(2) When a facility or remediation waste management site
is owned by one person, but operated by another person, it is
the operator's duty to obtain a RAP, except that the owner
must also sign the RAP application.

(3) Both the owner and the operator shall sign the RAP
application and any required reports according to ARM

17.54.110. In the application, both the owner and the
operator shall also make the certification required under ARM
17.54.110(4) . However, the owner may choose the alternative

certification under ARM 17.54.110(5) if the operator certifies
under ARM 17.54.110(4).

(4) The owner/operator shall include the following
information in the application for a RAP:

{(a) the name, address, and EPA identification number of
the remediation waste management site;

(b} the name, address, and telephone number of the owner
and operator;

(¢) the latitude and longitude of the site;

{d} the United States geological survey (USGS) or county
map showing the location of the remediation waste management
site; ‘

(e} a scaled drawing of the remediation waste management
site showing:

(i) the remediation waste management site boundaries;

(ii) any significant physical structures; and

(iii) the boundary of all areas on-site where remediation
waste is to be treated, stored or disposed;

(f) a specification of the hazardous remediation waste
to be treated, stored or disposed of at the facility or

remediation waste management site. This must include
information on:
(1) constituent concentrations and other properties of

the hazardous remediation wastes that may affect how such
materials should be treated and/or otherwise managed;

(ii) an estimate of the quantity of these wastes; and

(iii) a description of the processes the ownexr/operator
will use to treat, store, or dispose of this waste including
technologies, handling systems, design and operating
parameters the owner/operator will use to treat hazardous
remediation wastes before disposing of them according to the
land dispoBal restrictions standards of 40 CFR part 268
(incorporated by reference in ARM 17.54.150), as applicable;

(g) enough information to demonstrate that operations
that follow the provisions in the RAP application will ensure
compliance with standards referenced in ARM 17.54.112; and

(h) any other information the department decides is
necessary for demonstrating compliance with [RULES II through
V1I) or for determining any additional RAP conditions that are
neceggary to protect human health and the environment.

(5) ARM 17.54.1008 allows the owner/operator to claim as
confidential any or all of the information submitted to the
department under [RULES II through VII). The owner/operator
ghall assert any such claim at the time that the
owner/operator submita the RAP application or other
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submissions by stamping the words “"confidential business
information" on each page containing such information. If the
owner/operator does assert a claim at the time of submission
of the information, the department shall apply the procedures
in subchapter 10. If the owner/operator does not assert a
claim at the time he submits the information, the department
may make the information available to the public without
further notice. The department shall deny any requests for
confidentiality of the owner/operator's name and/or address.

(6) The owner/operator shall submit the application for
a RAP to the department for approval.

(7) If the owner/operator submits the application for a
RAP as a part of another document, the owner/operator shall
clearly identify the components of that document that
constitute the RAP application.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE IV TTING A RAP APPROVED (1) If the department
finds that the RAP application includes all of the information
required by [RULE III(4)} and that the proposed remediation
waste management activities meet the regulatory standards, the
department shall make a tentative decision to approve the RAP
application. The department shall then prepare a draft RAP
and provide an opportunity for public comment before making a
final decision on the RAP application, according to [RULES Il
through VII].

(2) If the department finds that the RAP application
does not include all of the information required by [RULE
I11(4)] or that the proposed remediation waste management
activitieg do not meet the regulatory standards, the
department may request additional information from the
owner/operator or ask that the deficiencies in the application
be corrected. If the owner/operator fails or refuges to
provide any additional information the department requests, or
to correct any deficiencies in the RAP application, the
department may make a tentative decision to deny the RAP

application. After making this tentative decision, the
department will prepare a notice of intent to deny the RAP
application ("notice of intent to deny") and provide an

opportunity for public comment before making a final decision
on the RAP application, according to the requirements in
[RULES II through VII]. The department may deny the RAP
application either in its entirety or in part.

(3) If the department prepares a draft RAP, it must
include:

(a) information required under ([RULE III(4){a) through
(£)1;

(b} terms and conditions:

(i} necessary to ensure that the operating requirements
specified in the RAP comply with applicable requirements of
ARM 17.54.112. In satisfying this provision, the department
may incorporate, expressly or by reference, standards
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referenced in ARM 17.54.112 into the RAP or establish
site-specific conditions as required or allowed by those
standards;

(11) found in ARM 17.54.111;

(iii) for modifying, vrevoking and reissuing, and
terminating the RAP, as provided in [RULE IV(l)); and
(iv) any additional terms or conditions that the

department determines are necessary to protect human health
and the environment, including any terms and conditicns
necessary to respond to spills and leaks during use of any
units permitted under the RAP; and

(¢} 1if the draft RAP is part of another document, as
described in [RULE II(1){d)(ii)], the department must clearly
identify the components of that document that constitute the
draft RAP.

(4) Once the department has prepared the draft RAP or
notice of intent to deny, the department shall then:

(a) prepare a ‘"statement of basis" that briefly
describes the derivation of the conditions of the draft RAP
and the reasons for them, or the rationale for the notice of
intent to deny;

{(b) compile an administrative record, including:

(i} the RAP application, and any supporting data
furnished by the applicant; '

(ii) the draft RAP or notice of intent to deny; )

(iii) the statement of basis and all documents cited
therein; and

(iv) any other documents that support the decision to
approve or deny the RAP; and

(c) make information contained in the administrative
record available for review by the public upon request,

(5} When the department makes a tentative decision on a
draft RAP or notice of intent to deny, the department shall:

(a) send notice to the owner/operator of the
department's intention to approve or deny the RAP application,
and send the owner/operator a copy of the statement of basis;

(b) publish a notice of the department's intention to
approve or deny the RAP application in a major local newspaper
of general circulation;

(c) broadcast the department's intention to approve or
deny the RAP application over a local radio station; and

(d) send a notice of the department's intention to
approve or deny the RAP application to each unit of local
government having jurisdiction over the area in which the site
is located, and to each state agency having any authority
under state law with respect to any construction or operations
at the site.

(6) The notice required by (5), above, must provide an
opportunity for the public to submit written comments on the
draft RAP or notice of intent to deny within at least 45 days.

(7) The notice required by (5), above, must include:

(a) the name and address of the office processing the
RAP application;
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(b) the name and address of the RAP applicant, and if
different, the remediation waste management site or activity
the RAP will regulate;

() a brief description of the activity the RAP will
regulate;

(d) the name, address and telephone number of a person
from whom interested persons may obtain further information,
including copies of the draft RAP or notice of intent to deny,
statement of basig, and the RAP application;

(e} a brief description of the comment procedures in
this section, and any other procedures by which the public may
participate in the RAP decision;

(£} if a hearing is scheduled, the date, time, location
and purpose of the hearing;

{g) if a hearing is not sacheduled, a statement of
procedures to request a hearing;

(h) the location of the administrative record, and times
when it will be open for public¢ inspection; and

(i) any additional information required by the Montana
Administrative Procedure Act or which the department considers
necessary or proper.

(8) If, within the comment period, the department
receives written notice of oppogition to the department's
intention to approve or deny the RAP application and a request
for a hearing, the department shall hold an informal public
hearing to discuss issues relating to the approval or denial
of the RAP application. The department may also determine on
the department's own initiative that an informal hearing is
appropriate. The hearing must include an opportunity for any
pergon to present written or oral comments. Whenever
possible, the department shall schedule this hearing at a
location convenient to the nearest population center to the
remediation waste management site and give notice according to
the requirements in (5) (a) of this rule. This notice must, at
a minimum, include the information required by (7) of this
rule and:

(a) reference to the date of any previous public notices
relating to the RAP application;

{b) the date, time and place of the hearing; and

(c) a brief description of the nature and purpose of the
hearing, including the applicable rules and procedures.

{9) The department will make a final decision on a RAP
application as follows:

(a) The department shall consider and respond to any
significant comments raised during the public comment period,
or during any hearing on the draft RAP or notice of intent to
deny, and revise the draft RAP based on those comments, as
appropriate,

(b) I1f the department determines that the RAP includes
the information and terms and conditions required in [RULE
1v(2)]), then the department shall igsue a final decision
approving the RAP and, in writing, notify the owner/operator
and all commentors on the draft RAP that the RAP application
has been approved.

MAR Notice No. 17-109 18-9/23/99



-1958-

{(¢) If the department determines that the RAP does not
include the information required in (RULE 1IV(2)], then the
department shall issue a final decision denying the RAP and,
in writing, notify the owner/operator and all commentors on
the draft RAP that the RAP application has been denied.

(d) If the department's final decision is that the
tentative decision to deny the RAP application was incorrect,
the department shall withdraw the notice of intent to deny and
proceed to prepare a draft RAP, according to the requirements
in [RULES I1I through VITI).

(e) When the department issues the final RAP decision,
the department must refer to the procedures for appealing the
decision under [RULE IV(6)]}.

(f) Before issuing the final RAP decision, the
department shall compile an administrative record. Material
readily available at the department or published materials
which are generally available and which are included in the
administrative record need not be physically included with the
rest of the record as long as it is gpecifically referred to
in the statement of basis or the response to comments. The
administrative record for the final RAP must include
information in the administrative record for the draft RAP
(see [RULE iV (3)(b)]), and:

(1) all comments received during the publlc comment
period;

(ii) tapes or transcripts of any hearings;

(iii) any written materials submitted at these hearings;

(iv) the responses to comments;

(v) any new material placed in the record since the
draft RAP was issued;

(vi) any other documents supporting the RAP; and

(vii) a copy of the final RAP.

(g) The department shall make information contained in
the administrative record available for review by the public
upon request.

{(10) The decision to approve or deny a RAP application
may be administratively appealed:

(a) by any commentor on the draft RAP or notice of
intent to deny, or any participant in any public hearing(s) on
the draft RAP pursuant to ARM 17.54.915. Any person who did
not file comments, or did not participate in. any public
hearing(s) on the draft RAP, may petition for administrative
review only to the extent of the changes from the draft to the
final RAP decision. Appeals of RAPs may be made to the same
extent as for final permit decisions under ARM 17.54.915.
Instead of the notice required under ARM 17.54.907, the
department shall give public notice of any grant of review of
RAPs by the department through the same means used to provide
notice under [RULE IV{(4)]}. The notice must include:

(i) the briefing schedule for the appeal;

(ii) a statement that any interested person may file an
amicus brief; and

(iii) the information specified in [RULE IV{4)({(c)], as
appropriate.
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(b) This appeal is a prerequisite to seeking judicial
review of these department 'actions.

(11) The RAP becomes effective 30 days after the
department notifies the owner/operator and all commentors that
the RAP is approved unlesgs:

(a) the department specifies a later effective date in
the decision;

(b) the owner/operator or another person has appealed
the RAP under [RULE IV(6)];or

(c) no commentors requested a change in the draft RAP,
in which case the RAP becomes effective immediately when it is
issued.

(12) The owner/operator shall not begin physical
construction of new units permitted under the RAP for
treating, storing or disposing of hazardous remediation waste
before receiving a final effective RAP.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE V MODIFICATION REVOCATION . REISSUANCE
TERMINATION QF RAPs (1) In the RAP, the department shall
specify, either directly or by reference, procedures for
future modifications, revocationsg and reigsuance, or
terminations of the RAP. These procedures must provide
adequate opportunities for public review and comment on any
modification, revocation and reissuance, or termination that
would significantly change the owner/operator's management of
the remediation wasite, or that otherwise merits public review
and comment. If the RAP has been incorporated into a
traditional RCRA permit, as allowed under [RULE II{2)(c)],
then the RAP will be modified according to the applicable
requirements in ARM 17.54.125, 17.54.126, and 17.54.128;
revoked and reissued according to the applicable requirements
in ARM 17.54.126 and 17.54.127; or terminated according to the
applicable requirements of ARM 17.54.127.

(2) The department may modify the final RAP upon request
of the owner/operator or for one or more of the following
reasons:

{a) The owner/operator made material and substantial
alterations or additions to the activity that justify applying
different conditions;

{b) The department finds new information that was not
available at the time of RAP issuance and would have justified
applying different RAP conditions at the time of issuance;

(¢} The standards or rules on which the RAP was based
have changed because of new or amended statutes, standards or
rules, or by judicial decision after the RAP was issued;

(d) If the RAP includes any schedules of compliance, the
department may find reasons to modify the compliance schedule
for unusual circumstances such as strike, flood, or materials
shortage or other events over which the owner/operator has
little or no control and for which there is no reasonably
available remedy;
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(e) The owner/operater is not in compliance with
conditions of the RAP;

() The owner/operator failed in the application or
during the RAP issuance process to disclose fully all relevant
facts, or misrepresgented any relevant facts at the time;

(g) The department has determined that the activity
authorized by the RAP endangers human health or the
environment and can only be remedied by modification; or

(h) The owner/operator has notified the department (as
required in the RAP under {RULE VI(3)]) of a proposed tranafer
of a RAP.

(3) Notwithstanding any other provision in this rule,
when the department reviews a RAP for a land disposal facility
under [RULE V(6)), the department may modify the permit as
necessary to assure that the facility continues to comply with
the currently applicable requirements in [RULES II through
VII]).

{4) The department shall not reevaluate the suitability
of the facility location at the time of RAP modification
unless new information or standards indicate that a threat to
human health or the environment exists that was unknown when
the RAP was issued.

(5} The department may revoke and reissue the final RAP
upon request of the owner/operator or if one or more reasons
for revocation and reissuance exist.

(a) Reasons for modification or revocation and
reigsuance are the same as the reasons listed for RAP
modifications in (2) (a} through (h), above, if the department
determines that revocation and reissuance of the RAP is
appropriate.

(b) The department shall not reevaluate the suitability
of the facility location at the time of RAP revocation and
reissuance, unless new information or standards indicate that
a threat to human health or the environment exists that was
unknown when the RAP was issued.

(6) The department may terminate the final RAP on its
own initiative, or deny the renewal application for the same
reagong as those listed for RAP modifications in (2) (a)
through (h) if the department determines that termination of
the RAP or denial of the RAP renewal application is
appropriate.

(7) Any commentor on the modification, revocation and
reissuance or termination, or any person who participated in
any hearing(s) on these actions, may appeal the department's
decision to approve a modification, revocation and reissuance,

or termination of the RAP, according to [RULE IV(6)]. Any
person who did not file comments or did not participate in any
public  hearing(s) on  the modifieation, revocation and
reissuance or termination, may only petition for

administrative review of the changes from the draft to the
final RAP decision.

(8) Any commentor on the modification, revocation and
reissuance or termination, or any person who participated in
any hearing(s) on these actiong, may informally appeal the
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department's decision to deny a request for modification,
revocation and reissuance, or termination to the department.
Any person who did not file comments, or did not participate
in any public hearing(s) on the modification, revocation and
reissuance or termination may petition for administrative
review only of the changes from the draft to the final RAP
decision.

(9) The proceass for informal appeals of RAPs is as
follows:

(a) The person appealing the decision shall send a
letter to the department. The letter musgt briefly set forth
the relevant facts.

(b} The department has 60 days after receiving the
letter to act on it.

(c}) If the department does not take action on the letter
within 60 days after receiving it, the appeal =shall be
considered denied. .

(d) This informal appeal is a prerequisite to seeking
judicial review of these department actions.

(10) RAPs must bhe issued for a fixed term, not to exceed
10 years, although they may be renewed upon approval by the
department in fixed increments of no more than 10 years. In
addition, the department shall review any RAP for hazardous
wagste land digposal 5 years after the date of issuance or
reisguance and the owner/operator or the department shall
follow the requirements for modifying the RAP as necessary to
assure that the owner/operator continues to comply with
currently applicable requirementg in 42 USC 6924 and 6925.

(11) If the owner/operator wishes to renew the expiring
RAF, the owner/operator shall follow the process for
application for and issuance of RAPs in [RULES II through
VII}.

(12) If the owner/operator has submitted a timely and
complete application for a RAP renewal, but the department,
through no fault of the owner/operator, has not issued a new
RAP with an effective date on or before the expiration date of
the previous RAP, the previous RAP conditions continue in
force until the effective date of the new RAP or RAP denial.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE VI OPERATING UNDER THE RAP (1) The owner/operator
ig required to keep records of:

(a) all data used to complete RAP applications and any
supplemental information that is submitted for a period of at
least 3 years from the date the application is signed; and

(b) any operating and/or other records the department
requires the owner/operator to maintain as a condition of the
RAP.

(2) Time periods in [RULES I1 through VII] and the RAP
are computed as follows: .
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{a) .a time period scheduled to begin on the occurrence
of an act or event begins to elapse on the day after the act
or event.

(b) a time period scheduled to elapse before the
occurrence of an act or event shall not include the day of the
act or event in the computation of the time period.

(c) If the final day of any time period falls on a
weekend or legal holiday, the time period extends to the next
working day. '

(d) Whenever a party or interested person has the right
to or is required to act within a prescribed period after the
gervice of notice or other paper by mail, 3 days shall be
added to the prescribed term.

(3) If the owner or operator wishes to transfer the RAP
to a new owner or operator, the transferring owner/operator
shall follow the requirements specified in the RAP for RAP
modification to identify the new owner or operator, and

incorporate any other necessary requirements. These
modifications do not constitute "significant" modifications
for purposes of [RULE V(1)]. The new owner/operator shall

submit a revised RAP application no later than 90 dayg before
the scheduled change along with a written agreement containing
a specific date for transfer of RAP responsibility between the
transferring owner/operator and the new owner/operator.

(4) When a transfer of ownership or operational control
occurs, the transferring owner or operator shall comply with
the applicable requirements in subchapter 8 (financial
requirements), until the new owner or operator |has
demonstrated that they are complying with the requirements in
that subchapter. The new owner or operator shall demonstrate
compliance with subchapter 8 within 6 months of the date of
the change in ownership or operational control of the facility
or remediation waste management site. When * the new
owner/operator demonstrates compliance with subchapter 8 to
the department, the department shall notify the transferring
owner/operator that they no longer need to comply with
subchapter 8 as of the date of demonstration.

(5) The state shall report noncompliance with RAPs
according to the provisions of 40 CFR 270.5.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RU v TAINING RAP FOR FF-SITE LOCATION

(1) The owner/operator may request a RAP for remediation
waste management activities at a location removed from the
area where the remediation wastes originated if the
owner/operator believes such a location would be more
protective than the contaminated area or areas in close
proximity.

(a) If the department determines that an alternative
location, removed from the area where the remediation waste
originated, is more protective than managing remediation waste
at the area of contamination or areas in close proximity, then
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the department may approve a RAP for this alternative
location.

(b) The owner/operator shall request the off-site RAP,
and the department shall approve or deny the off-site RAP,
according to the procedures and requirements in [RULES 1II
through VII].

(c) A RAP for an alternative location must also meet the
following requirements, which the department shall include in
the RAP for such locations:

(1) the RAP for the alternative location must be issued
to the person responsible for the cleanup from which the
remediation wastes originated;

(ii) the RAP 1is subject to the expanded public
participation requirements in ARM 17.54.907 and the Montana
Administrative Procedure Act; '

(iii) the RAP 1is subject to the public notice
requirements in ARM 17.54.907(7); and

(iv) the site permitted in the RAP may not be located
within 61 meters or 200 feet of a fault, which has had
displacement in the Holocene time. The owner/operator shall
demonstrate compliance with this standard through the
requirements in 40 CFR 270.14(b) (11) {incorporated by
reference in ARM 17.54.131(3)). Sites located in counties
other than those 1listed in Appendix VI of 40 CFR part 264
(incorporated by reference in ARM 17.54.702(6)), are assumed
to be in compliance with this requirement.

(d) These alternative locations are remediation waste
management sites, and vretain the following benefits of
remediation waste management sites:

(i) exclusion from facility-wide corrective action under
40 CFR 264.101 (incorporated by reference in ARM 17.54.702);
and

(ii) application of ARM 17.54.105(13) in lieu of 40 CFR
part 264, subparts B, C, and D (incorporated by reference in
ARM 17.54.702).

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE VIII ERAL INFQRMATION (1) [RULES VIII through
XI1I] identify when military munitions become a waste, and, if
these wastes are also hazardous under (RULES 1l through VII]
or subchapter 3, the management standards that apply to these
wastes.

(2} Unless otherwise specified in [RULES VIII through
X111}, all applicable requirements of ([RULES VIII through
XI11] apply to waste military munitions.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE IX DEFINITIONS In addition to the definitions in
ARM 17.54.201, the following definitions apply to (RULES VIII
through XIII]):
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(1) "Active range" means a military range that is
currently in service and is being regularly used for range
activities.

(2) "Chemical agents and munitions" are defined as in 50
Usc 1521 (§) (1),
(3) "Explosives or munitions emergency response

specialist" is as defined in ARM 17.54.201 (46).
(4) "Explosives or munitions emergency" is as defined in
ARM 17.54.201(44).

(5) "Explosives or munitions emergency response" is as
defined in ARM 17.54.201(45).
(6) "Inactive range' means a military range that is not

currently being used, but that is still under military control
and considered by the military to be a potential range area,
and that has not been put to a new use that is incompatible
with range activities.

(7) "Military" means the department of defense (DOD),
the armed services, coast guard, national guard, department of
energy (DOE), or other parties under contract or acting as an
agent for the foregoing, who handle military munitions.

{(8) "Military munitions" is as defined in  ARM
17.54.201(84) .

(9) “Military range" means designated land and water
areas set aside, managed, and used to conduct research on,
develop, test, and evaluate military munitions and explosives,
other ordnance, or weapon systems, or to train military

personnel in their use and handling. Ranges include firing
lines and positions, maneuver areas, firing lanes, test pads,
detonation pads, impact areas, and buffer zones with

regtricted access and exclusionary areas.

(10) "Unexploded ordnance" (UX0O) means military munitions
that have been primed, fused, armed, or otherwise prepared for
action, and have been fired, dropped, launched, projected, or
placed in such a manner as to constitute a hazard to
operations, installation, personnel, or material and remain
unexploded either by malfunction, design, or any other cause.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

9 X TARY MUNITION WAST (1) A military munition
is not a waste when:

(a) used for its intended purpose, including:

(i) use in training military personnel or explosives
and munitions emergency response specialists (including
training in proper destruction of unused propellant or other
nmunitions); or

(ii) use in regearch, development, testing, and
evaluation of military munitions, weapons, or weapon systems;
or

(iii) recovery, collection, and on-range destruction of
unexploded ordnance and munitions fragments during range
clearance activities at active or inactive ranges. However,
"use for intended purpose" does not include the on-range
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disposal or burial of unexploded ordnance and contaminants
when the burial is not a result of product use.

(b) an unused munition, or component thereof, is being
repaired, reused, recycled, reclaimed, disassembled,
reconfigured, or, otherwise subjected to materials recovery
activities, unless such activities involve use constituting
disposal as defined in ARM 17.54.302(3){(a), or burning for
energy recovery as defined in ARM 17.54,302(3) (b).

(2)  An unused military munition is a waste when any of
the following occurs:

(a) the munition is abandoned by being disposed of,
burned, detonated (except during intended use as specified in
(1) {a), inecinerated, or treated prior to disposal;

(b) the munition is removed from sgtorage in a military
magazine or other storage area for the purpose of being
disposed of, burned, or incinerated, or treated prior to
disposal;

(c) the munition is deteriorated or damaged (e.g., the
integrity of the munition is compromised by cracks, leaks, or
other damage)} to the point that it cannot be put into
serviceable condition, and cannot reasonably be recycled or
used for other purposes; or

(d) the munition has been declared a waste by an
authorized military official.

(3) A used or fired military munition is a waste:

(a) when transported off-range or from the site of use,
where the sgite of use is not a range, for the purposes of
storage, reclamation, treatment, digposal, or treatment prior
to disposal; or

(b} if recovered, collected, and then disposed of by
burial, or landfilling either on or off a range.

(4) A used or fired military munition is a "waste" or
"golid waste" and, therefore, is potentially subject to RCRA
corrective action authorities under RCRA section 3004 (u) and
(v} and 75-10-406{(1) and (7), MCA, and RCRA section 3008 (h)
and 75-10-416, MCA. 1Used or fired military munitions are also
subject to imminent and substantial endangerment authorities
under RCRA section 7003 and 75-10-415, MCBA, if the munition
lands off-range and is not promptly rendered asafe and/or
retrieved. Any imminent and substantial threats associated
with any remaining material must be addressed. If remedial
action is infeasible, the operator of the range sghall maintain
a record of the event for as long as any threat remains. The
record must include the type of munition and its location (to
the extent the location is known) .

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE XI STANDARDS APPLICABLE TO THE TRANSPORTATION OF
WASTE MILITARY MUNITIONS (1) Waste military munitions that
are being transported and that exhibit a hazardous waste
characteristiec or are listed as hazardous waste under
subchapter 3, are listed or identified as a hazardous waste
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(and thus are subject to regulation under [RULES VIII through
X111}, unless all the following conditions are met:

(a) the waste military munitions are not chemical agents
or chemical munitions;

(b) the waste military munitions are transported in
accordance with the department of defense shipping controls
applicable to the transport of military munitions;

(c) the waste military munitions are transported from a
military owned or operated installation to a military owned or
operated treatment, storage, or disposal facility; and

{(d) the transporter of the waste provides oral notice to
the department within 24 hours from the time the transporter
becomes aware of any loss or theft of the waste military
munitions, or any failure to meet a condition of (1), above,
that may endanger health or the environment. In addition, a
written submission describing the circumstances shall be
provided within 5 days from the time the transporter becomes
aware of any loss or theft of the waste military munitions or
any failure to meet a condition of (1), above.

(2) If any waste military munitions shipped under (1),
above, are not received by the receiving facility within 45
days of the day the waste was shipped, the owner or operator
of the receiving facility shall report this non-receipt to the
department within 5 days.

(3) The exemption in (1), above, from regulation as
hazardous waste shall apply only to the transportation of
non-chemical waste military munitions. It does not affect the
regulatory status of waste military munitions as hazardous
wastes with regard to storage, treatment or disposal.

(4) The conditional exemption in (1), above, applies
only so long as all of the conditions in (1) are met.

(5) If any waste military munition loses its exemption
under (1), above, an application may be filed with the
department for reinstatement of the exemption from hazardous
waste transportation regulation with respect to such munition
as soon as the munition is returned to compliance with the
conditions of (1), above.

(a) If the department finds that reinstatement of the
exemption is appropriate based on factors such as the
transporter's provision of a satisfactory explanation of the
circumstances of the violation, or a demonstration that the
violations are not 1likely to recur, the department may
reinstate the exemption under (1), above.

(b} 1f the department does not take action on the
reinstatement application within 60 days after receipt of the
application, then reinstatement shall be deemed granted,
retroactive to the date of the application. However, the
department may terminate a conditional exemption reinstated by
default pursuant to this subsection if the department finds
that reinstatement is inappropriate based on factors such as
the transporter's failure to provide a satisfactory
explanation of the circumstances of the violation, or failure
to demonstrate that the violations are not likely to recur,
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(c) In reinstating the exemption under (1), above, the
department may specify additional conditions as are necessary
to ensure and document proper transportation to protect human
health and the environment.

(6) The department of defense shipping controls
applicable to the transport of military munitions referenced
in (1) (b) of this rule are government bill of lading (GBL)
(GSA Standard Form 1109), requisition tracking form (DD Form
1348), the signature and talley record (DD Form 1907), special
ingtructions for motor vehicle drivers (DD Form 836), and the
motor vehicle inspection report (DD Form 626) in effect on
November 8, 1995.

AUTH: *75-10-405, MCA
IMP: 75-10-405, MCA

RULE XTI T, DS APPLICABL 'Q_EMERGENC ONSES

(1) Explosives and munitions emergencies involving
military munitions or explosives are subject to ARM
17.54.105(5), 17.54.401(7), 17.54.501(3) and 17.54.612(1) (h),
In the alternative, such emergencies are subject to ARM
17.54.133.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

RULE XIIT TAND. S APPLICABLE TO THE GE OF W
MILITARY MUNITIONS (1) Waste military munitions in storage
that exhibit a hazardous waste characteristic or are listed as
hazardous waste under subchapter 3 are listed or identified as
a hazardous waste (and thus are subject to regulation under
{RULES VIII through XIIi}), unless all the following
conditions are met:

(a) The waste military munitions are not chemical agents
or chemical munitions.

(b) The waste military munitions are subject to the
jurigdiction of the department of defense explosives safety
board (DDESB) .

(c) The waste military munitions are stored in
accordance with the DDESB storage standards applicable to
waste military munitions.

(d) Within 90 days of [the effective date ofthis rule],
or within 90 days of when a storage unit is first used to
store waste military munitions, whichever is later, the owner
or operator shall notify the department of the location of any
waste storage unit used to store waste military munitions for
which the conditional exemption in (1) of this rule is
claimed.

(e) The owner or operator shall provide oral notice to
the department within 24 hours from the time the owner or
operator becomes aware of any loss or theft of the waste
military munitions, or any failure to meet a condition of (1)
of this rule that may endanger health or the environment. 1In
addition, a written submission describing the circumstances
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shall be provided within 5 days from the time the owner or
operator becomes aware of any loss or theft of the waste
military munitions or any failure to meet a condition of (1)
of this rule.

(£) The owner or operator shall inventory the waste
military munitions at least annually, must inspect the waste
military munitions at least gquarterly for compliance with the
conditions of (1) of this rule, and shall maintain records of
the findings of these inventories and inspections for at least
3 years.

(g) Access to the stored waste military munitions must
be limited to appropriately trained and authorized personnel.

(2) The conditional exemption in (1) of this rule from
regulation as hazardous waste shall apply only to the storage
of non-chemical waste military munitions, It does not affect
the regulatory status of waste military munitions as hazardous
wastes with regard to transportation, treatment or disposal.

(3) The conditional exemption in (1) of this rule
applies only so long as all of the conditions in (1) {(a)
through (g) of this rule are met.

(4) The owner or operator shall notify the department
when a storage unit identified pursuant to (1) (d) of this rule
will no longer be used to store waste military munitions.

(5) If any waste military munition loses its conditional
exemption under (1) of this rule, an application may be filed
with the department for reinstatement of the conditional
exemption from hazardous wagte storage regulation with respect
to such munition as soon as the munition is returned to
compliance with the conditions of (1) of this rule,

(a) ‘If the department finds that reinstatement of the
conditional exemption is appropriate based on factors such as
the owner's or operator's provision of a satisfactory
explanation of the circumstances of the violation, or a
demonstration that the violations are not likely to recur, the
department may reinstate the conditional exemption under (1)
of this rule.

(b)) If the department does not take action on the
reinstatement application within 60 days after receipt of the
application, then reinstatement shall be deemed granted,
retroactive to the date of the application. However, the
department may terminate a conditional exemption reinstated by
default pursuant to this subsection if it finds that
reinstatement is inappropriate based on factors such as the
owner's or operator's failure to provide a satisfactory
explanation of the circumstances of the violation, or failure
to demonstrate that the violations are not likely to recur.

(c) In reinstating the conditional exemption under (1)
of this rule, the department may specify additional conditions
ags are necessary to ensure and document proper storage to
protect human health and the environment.

(6) Waste military munitions that are chemical agents or
chemical munitions and that exhibit a hazardous waste
characteristic or are listed as hazardous waste under
subchapter 3 are subject to the applicable regulatory
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requirements of the Montana Hazardous Waste Act, Title 75,
chapter 10, part 4, MCA.

(7) Waste military munitions that are chemical agents or
chemical munitions and that exhibit a hazardous waste
characteristic or are 1listed as hazardous waste: under
subchapter 3 are not subject to the storage prohibition in
RCRA section 3004, 40 CFR 268.50 (incorporated by reference in
ARM 17.54,150(1)).

(8) The DDESB storage standards applicable to waste
military munitions, referenced in (1) (¢) of this rule, are DOD
6055.9-STD ("DOD Ammunition and Explosive Safety Standardse"”),
in effect on November 8, 1995,

(9) The treatment and disposal of hazardous waste
military munitions are subject to the applicable permitting,
procedural, and technical standards in [RULES VIII through
XIII}.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

4, The rules proposed to be amended provide as follows.
Text of present rule with matter to be stricken interlined and
new matter underlined.

17.54.102 INCORPORATIONS BY REFERENCE (1) and (2)
remain the same.

(3) Where the department has adopted a federal
regulation by reference, the following shall apply:

(a) Except where indicated otherwise, references in the
federal regulations to "administrator", "regional
administrator", or US environmental protection agency, or the
like, should be read to mean "department".

(b) and (4) remain the same.

{(5) For the purposes of this chapter, the department
adopts and. incorporates ein by ref nce the owing:

(a) the final_  rules published at 63 FR 42110-89 on
Augus 8 "Petr um Refini Process W, " t
codified at 40 arts 261, 266, and

the fina ules ubli d at 63 FR 46332-34_ on
August "lLLand Djspogal Restrictions Pha V -- 2in
Microputrient Fertilizer Amendment " o be codified at 4
CFR 268.40(i);

(c) the final rules published at 63 FR__47409-18 _on
September 4, .1998, "Emerdgency Revigi f
Restrictions Treatment Standards for Listed Hazardous Wastes

" from_Carbamate Production", to be godified at 40 CFR part 268;
d the fina ules ublished t 6 8124-27
eptember 19 "Land igpo R r i \
Extension of Compli Da o ristj "ot e
codified at 40 CFR 268,34;
(e} the final rules published at 63 FR_51254-67 on
te r 24 "La Di a Restricti i Treatm
nd S t Potliners from Primary Aluminum_Reduction
(K0gg8) ", to be codifjed at 40 CFR part 268;
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u i a R 710-3
October 22, 1998, "Pogt-Closure Permit Requirement and (logure
" odifi a a 2 d 270;
and
{q) the final rules published at 63 FR_ 65874-947 on
IR Media" o _be codified at CFR
4, 2 2 70.
453 (6) As of dJenuweary—38,—399% September 1, 1999, all

of the incorporations by reference of federal agency rules
listed below within the specific state agency rules 1listed
below shall refer to federal agency rules as they have been
codified in the July 1, 3895 1998, edition of Title 40 of the
CFR and in (5) of thig rule. References in the state rules to
federal rules contained in Titles 49 and 33 are updated to the
extent that they have been updated by the federal rules which
also incorporate these rules by reference. For the proper
edition of these rulesa in Titles 49 and 33, see the reference
in Title 40 of the CFR (%995 1998 edition), provided in
parentheses. A short description of the amendments to
incorporated federal rules which have occurred since the last
incorporation by reference is contained in the column to the
right. This rule 8supersedes any specific references to
editions of the CFR contained in other rules in this chapter.
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State Rule Federal Rule Incorporated Notation of Most
Recent Changes to
17.54. ... Federal Rules
48—CFR———
(a) 105 40 CFR 264.17(b), 264.96, Pogt—elosgre
264.117, 264.171, 264.172 eare—eontainer
aeandands— NC
{b) 111 40 CFR 264.72, Manifemting—-and
264.73(b) (9), 264.76 eperating—record
remrivementa- NC
(c) 112 40 CFR Parts 264 (except General—faeility
subpart H) and 266 ({(except standards -
subpart H) sranderds fox
specifie.wantes
and-fooitiriens—
NC
(d) 126 40 CFR 264 .98, 264.99, NC
264.100, 264.112, 264.113, .
264.117(a), 264.118,
264.147
(e} 131 40 CFR 270.14 - 270.26 Parmie
i ,
Post-closure
(f) 136 40 CFR 264.343, 264,345 NC
(g} 137 40 CFR Part 264, Subpart M NC
(h) 140 40 CFR Parts 264 (except General—faaitity
subpart H) and 266 (except standardo-
subpart H) standande—for
speeifie-—waostes
and—faeitlieien
NC
(i} 150 40 CFR Part 268, (except Hand—disposat
gsections 268.5, 268.6, regerietionn—
268.42(b), and 264.44) as HWIR media

MAR Notice No.

well as Appendices I
through % XI
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State Rule Federal Rule Incorporated Notation of Most
Recent Changes to

17.54. ... Federal Rules

(5) 201 40 CFR Parts 264 and 266, General—facitity

Appendix to Part 262 standanrds-
seendarnda—for
speeifire—wastes
and—faeititien-
Universgal wastes,
Military
Munitiong, HWIR
media

(k) 309 40 CFR Part 264, Subpart Seandarde—for

0; Part 265, Subpart O; speaific-—ywastes

Part 266, Subparts C-G; and—fpeilieies

265.71, 265.72; Part 279 NC

(1) 311 40 CFR Part 273, Subparts Universal waste

A-F management .

49EPR————

{m) 321 49 CFR 173.300 (40 CFR Be-f-tﬂﬁ&ﬁﬂ—e—f

261.21) ignitable
compregsed—gasT
NC

{n) 323 49 CFR 173.51, 173.53, elasgsifieabion—of

173.88 (40 CFR 261.23) explesives— NC

460-—€FR————

(o) 331 40 CFR 261.31 Harardous—wastes
Epom—ronr—speatiia
gourees- NC

(p) 332 40 CFR 261,32 Hazardeus—wantes
£rom—monr—specifia
souysees— NC

(q) 333 40 CFR 261.33(e) and (f) Bisearded
ehemieat
preducts
ragiduer- NC

(r) 334 40 CFR Part 265, Appendix NC

\'

(8) 351 40 CFR Part 261, NC

Appendices I, II, and III
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State Rule Federal Rule Incorporated Notation of Most
Recent Changes to
17.54. ... Federal Rules
(t) 352 40 CFR Part 261, Bagig—for—tiakine
Appendiceg VII and VIII kazardoun—wantes
eonstitgenta- NC
(u) 408 40 CFR Part 262, the Ne Miljitary
Appendix munitions
I e = 22 e —
(v) 415 49 CFR Parts 173, 178, and 6Ghipping—and
179 (40 CFR 262.30) peckasging-—-of
harardeous
materiats- NC
(w) 416 49 CFR Part 172, Subpart E  bmbeling
(40 CFR 262.31) veguirementa—fon
hrarardous
materiale—NC
{x) 417 49 CFR Part 172, Subpart D Mereleine
(40 CFR 262.32) regirirements—for
herrevdevs
materiats
transportation.
NC
(y) 418 49 CFR Part 172, Subpart F Plesarxding
(40 CFR 262.33) requi-remerntns—for
. hazerdens
maverinla
Fransportation—
NC
A EPR————
{z) 421 40 CFR Part 265, Subparts Air—emi-goien
¢ and D, 265.111, 265.114, standawda— NC

Part 265, Subpart I, Part
' 265, Subpart J, (except
265.197(¢) and 265.200)

(aa) 435 40 CFR 262.58 Ne Imports and
exports of

hazardous wastes
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State Rule

Federal Rule Incorporated

Notation of Most
Recent Changes to

17.54. Federal Rules
49— PR3 3 @R
{ab) 511 49 CFR 171.15, 171.16 / 33 Notiee
CFR 153.203 (40 CFR requirementa—for
263.30) discharges—of
harardons—vwaste—
NC
$O—CFR—rmr
{ac) 603 40 CFR 264.250{(c), NC
265.352, 265.383
(ad) 609 40 CFR Part 265, Subparts Interim otatus
B - Q, excluding Subpart H standarde—
and 265.7% Military
munitions, post
closure
{ae) 702 40 CFR Part 264, Subparts Faeility
B - BB, excluding Subpart standards—
H and 264.75; Part 264, Military
Appendices I, IV, V, VI, munitions, post
and IX closure
(af) 802 40 CFR 264.197, 264.228, NC
264.258, 265.197, 265.228,
and 265.258
(ag) 803 40 CFR 264.112, 264.117 - NC
264,120, 265.112, 265.117 .
- 265.120
(ah) 807 40 CFR 264.111 - 264.115, Brrvirenmentat
264,143 (f) (3}, 264.178, performanee
264,197, 264.228, 264.258, standardo—for
264.280, 264.310, 264.351, miscellancons
264,601 - 264.603, unies+~ NC
265.111-265,115, 265.197,
265.22B, 265.258, 265.280,
265,310, 265.351, 265.381,
and 265.404
(ai) 808 40 CFR 264.117 - 264.120, NC
264.145(f) (5), 264.228,
264.258, 264.280, 264.310,
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State Rule Federal Rule Incorporated Notation of Most
Recent Changes to
17.54. ... Federal Rules

264.603, 265.117 -
265.120, 265.228, 265.258,
265,280, 265.310

{aj) 814 40 CFR 264.143(f) and NC
264,145 (f)

(ak) 823 40 CFR 264.147(f), NC
264.147(g)

(al) 833 40 CFR 264.151(a) - (j) NC

(am) 1108 40 CFR 51.100(ii) NC

{an) 1111 (3) 40 CFR Part 60, Appendix NC

A, Methods 1 through S

(ao) 1118 40 CFR Part 266, Brempt—memeniy
Appendices 1 through XII bearing—waskes -
Guideline on new

air quality
models

NC - Refers to no change in the material which is being
incorporated by reference from the time of the laat
formally noticed incorporation by reference.

(6) remains the same, but is renumbered (7).

AUTH: 75-10-40%, MCA
IMP: 75-10-405, MCA

17.54.105 SCQPE _OF PERMIT REQUIREMENTS (1) remains the
same.

(2) Owners and operators of hazardous waste management
units shall have HWM permits during the active life, including
the closure period, of the unit. Owners or operators of
gurface impoundments, landfills, 31and treatment units, and
waste pile units that received wastes after July 26, 1982, or
that certified c¢losure (according to 40 CFR 265.115) after
January 26, 1983, must shall have post-closure permits, unless

they demonstrate closure by removal or decontamination as
provided under 48—end (9) and (10) of this rule, or obtain an
enforceable document in lieu of pogt-closure permit, ag

provided in ARM 17,54.702(5). If a post-closure permit is
required, the permit wmust address applicable ground water
monitoring, unsaturated zone monitoring, corrective action,
and post-closure care requirements of subchapter 7 of this
chapter. The denial of a permit for the active life of a
hazardous waste management facility or hazardous waste
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management unit does not affect the requirement to obtain a
post-closure permit.

{3) through (4) (d) remain the same.

(e) owners and operators of elementary neutralization
units or wastewater treatment wunits as defined in ARM
17.54.201, provided that if the owner or operator is diluting
hazardous ignitable (D001} wastes (other than the D001 High
TOC subcategory defined in 40 CFR 266—42 268.40 (incorporated

7.54.150 Tabl n ndar for
az Wastes), ?eb%e——Q+7uner——eorreeé¥e——+9662+——weete or
reactive (D003) waste, to remove the characteristic before

land disposal, the owner or operator ®must ghall comply with
the requirements set out in 40 CFR 264.17(b) (incorporated by
reference in ARM 17.54,702);

(f) and (g) remain the same.

niver waste handlers and univers was
as defined in ARM 17.%4.201(244) and (145),
spectiv handlin th wagtes listed below. These
a ubject ulation under 40 CFR part 273
i ated refergnce in ARM 17.54.311(1)(a)), when
handlj elow-ligted universal wastes
i batteries as described 40 CFR 273.2
or d reference in 1. 4.311 1)(a));
(ii) pestigides as described in 40 CFR__ 273.3

(4 ggg;gorg;gd by reference in ARM 17.54. 311(1)(a)). and
ermos at a described in 40 CFR _ 273.4
[s) ted in ARM 17.54.311(1
(5) Further excluaions-
(a) A person is not required to obtain a HWM permit for
treatment or containment eesivities—taleen actions during
immediate response to either—ef the following activities:

(i) a hazardous waste discharge;
(ii) an imminent and substantial threat of a hazardous
waste dlscharge—, or
i mmediate threat to human health ublic_ safet
oper t environment m,. the known or suspected
rege military munition her explogive material, or
logive vi 2] etermined b a xplosive or
munjtions emergency response specialist as defined in ARM
17 01
{(b) remains the same.

c ives or munitio mergenc
respons i federal, state, tribal or local official actin
w hi of his or her official sponsibilities
a X i r munition mergenc response specialigt
determi hat immediate removal of the material or waste is
necessary to protect guman health QL the environment, that
of ici cialist autho the removal of

rans Jo) rs__who d ve EPA
Jggggiflcggxgn numbers___and. without the preparation of a
manifest. In_the case of  emergencies involving military
munitionsg, the responding military emergency response
specialist's organizational unit shall retain records for 3
vears jdentifying the dates of the response, the responsible
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rsQ re n e i ma i
addressed, and its digposition.

(6) The requirements of 40 CFR paxt 264, pubparts B, C,
and b (incorpor by r nee i 7. 70
apply to remediation waste management sjtes. Instead, ownersg
or o] ors of re jation w. mana 8i all:

(a) obtain ap EPA identification pumber by applying to
the administrator using EPA Form 8700-12;:

ain a iled chemij nd i
repres ive sam the h 8 remedij n wa

mana £ sit a minj he eis mus
gontain all of the informatiop which mugt be known to treat,

or di the was ccoxr 4 2
incorporated b ence in 7.54.11 nd 40
2 artially in d by ¢ e in 7.5
and must be kept accurate and up to e;
revent pe ho are a f d r
enterin and minimize e poasibili for un ized
or livestock to epter onto the active portion of the
remedigtion wagte wmanagement site,  unless the owner or
gperator can demonstrate to the director that:

(i) physical contact with the waste, strugtures, or
equipment within the active portion of the remediation waste
management site will not injure people or livestock who may
enter the active portion of the remediation wagte management
gite; and )

(ii} disturbance of the waste or equipment by people or
livestock who enter onto the active portion of the remediation

' was mana en ite will n violat 40
(incorporated by reference in ARM 17,54.112);

a inspect th mediation wag manage gite fo
m nctions, deterioratiogn, operator er 8,  and j arge
that wmay be causjing, or may lead to, a releage of hazardous
waste congtituents to t nvironmen thr a
health. The owner or operator must nduct th i ectio
often e h to identif roblems in i to co ct  them
before they harm human health or the environment, and must
remed he roblem before it leads huma ith
environmental hazard. Where a hazard is imminent or has
alrea curred, the owner erator must take remedial tion
immediately:

rovide ergonn with claggroom or - -
traini erf ir duties i wa e
the jati waste m ment 8i mpli with
equirements of 40 CFR 264.1 {incor] fer in
17.54.112 and on how to respond eff jv to emer ies;

f take precautions to preve cident ignition
reaction of ignitable or reactive waste, and prevent threats
to human health and the environment from ignitable, reactive
and_incompatible waste;

.{g) for yremediation waste management sites subject to
requlation under subparts I through O and subpart X of 40 CFR
264.1 (incorporated by reference in ARM 17.54.112), the
owner/operator shall degian, construct, operate nd maintain
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a uni ithi - flood i v wagho of
za ~year f1l Wi er
c m t m atj of 40 CFR 264.18(b incorporated
b i 17.54.7 :
c n -contaiperized or bulk liguid
j n 8a dome formation, salt bed
formation, underqround mine or cave;

v an maintaj a ngtruction uyalit
a all sur undment waste piles
and ggg ill units that are vequired to comply with 40 CFR
264,221 (c) apd (d) inec ed b reference in M -
i rds) FR__264.2 nd d incorporated
r e 2.54.702 4 CFR _264.301(c nd (d
lincorporated by reference in ARM 17.54.702) at the
r i men it accordin th

! e QO_CFR _264.1 incorporated by reference i
ARM 17.54.,702);
j v d maintain dures to prev cide
a, nti and emergenc to control idents t
r. rocedures address rope esign
ti i and © jon of remediation waste
m men i the gite. cal of the plan mu e to
mi t ibili of he_ hazards from, a fire
e i r_an d sudden non-gudden release of
haz g wast azardous waste constituents to air, sgpil
surf W, r that uld threate human healt or the
environment. The plan mugt explain specifically how to treat,
s di £ _the azar iation waste i
i t b mple qd immediately whenever a fire
i releage hazardous waste or haz ug waste
c i jch ould threaten_ h ealth or the
environment ;

Bl nate £ one employee either n _the
facili remis or on call (that is, avajlabl regpond to
an ncy b hing the facilit uick to coordinate
all e ncy r e reg. This emergenc cordinator

rou 113 wit al aspects of the
£ ity ingenc n, a ope i and activities at
t a j the Jlocatio and ¢ risticg of waste
h ation of all records withij he facilit and
the facility layout. 1In addition, thisg person shall have the

author ommit the r urces needed to carry out the

1o maintain and im 1em t.a plan to meet the

r irem jn_(6) (b) throu £ nd (i) of this rule:
and
(m) .maintajn records documenting compliance with (6) (a)
Ir .
7 R. iati w e management sites that arx art of
a facility that is pubjegt to a tyraditional RCRA permit
beca t cili ig also treatin storing or dispogi £
-T jati derived z wastes e subi to 40 _C
art 26 arts B, C nd D,
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{(6) through (10) remain the same, but are renumbered (8)
through (12).

13 RULE XII1] identifies whe i h
rule apply to the gtorage of military munjtions glassified as
wasgt der [RULE X and X]. The tre nt a isposa
hazar wast militar munitions I i
a icable permittin rocedural , and ical ndard
this chapter,

(14) At the department's discretion, an owner/operator
may o i an enforceab document.__impos
requiremen incorporat refere in 7.54.60
lieu of post-glosure, permitg,

a YEnf e document" wmean or

ocument issue der the ori 4 (o) 71.16
including, but not limited to, a corrective action order
iggued by EPA d. ection 300 CE remedi action

or a ¢losure or post-closure plan,

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54.106 PERMITTING REQUIREMENTS: EXISTING AND NEW HWM
FACILITIES (1) remains the same.

(2) At any time after adoption of final facility
standards, the owner amd or operator of an existing HWM
facility may be required to submit Part B of the permit
application. RAny owner or operator shall be allowed at least
6 months from the date of request to submit Part B of the

application. Any owner or operator of an existing HWM
facility may voluntarily submit Part B of the application any
time after adoption of final facility standards.

Notwithstanding the above, any owner or operator of an
existing HWM facility wmuss& shall submit a Part B permit
application in accordance with the dates specified in ARM
17.54.107(6) . Any  owner or operator of a land disposal
facility in existence on the effective date of statutory or
regulatory amendments under RCRA defined in ARM 17.54.201 that
render the facility subject to the requirement to have a
permit must ghall submit a Part B application in accordance
with the dates spec¢ified in ARM 17.54.107(6) .
(3) through (8) remain the gsame.

AUTH: 7%-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54.107 TEMPORARY PERMITS (INTERIM _STATUS) (1) through
(5} remain the game.

(6) Interim status terminates:

(a) when final administrative disposition of a permit
application, except an application for a remedial action plan

(RAP) under [RULE II1], is made; or
(b} through (g) remain the same.

AUTH: 75-10-404, 75-10-40%, MCA
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IMP: 75-10-405, 75-10-406, MCA

17,54.110 SIGNATORIES TOQ PERMIT APPLICATIONS (1) through
(4) remain the same.

(5) For RAPs under |[RULES TI through VII], jif the
operator certifies according to (4) of this xule, then the
o make t llowi ertification instead
o] fi ion i 4):

" know of the conditions of t roper
described in the RAP and my inquiry of the pergson or personsg
who _ manaqge the system referenced in the - operator's
certification, or those pergseons directly responsible for
gathering the information, the information submitted is, upon
i rmatio lief, true cgurat and complete. I am
aware that there are significant penalties for submitting
f i includin t ibilit of fine nd
impri or knowi violations."

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54.120 EFFECT OF A PERMIT (1) (a) and (1) (a) (i) remain
the same.

(ii) are adopted under ARM 17.54.150, restricting the
placement of hazardous wastes in or on the land; er

(iii) are adopted under ARM 17,54.702 regarding leak
detection systems for new and replacement surface impoundment,
waste pile and landfill units, and 1lateral expansions of
surface impoundment, waste pile and landfill units. The leak
detection system requirements include double liners,
conatruction quality assurance (CQA) programs, monitoring,
action leakage rates, and response action plans, and muse
shall be implemented through the procedures of ARM 17.54.128-+;
or

iv are omulgated under gubparts AA, BB, or CC of 40

FR i rated by refere in ARM 17.54.609(5
limiti ir emiggions.
(1) (b) through (3) remain the same.

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

7.54 MINOR MODIF ON, OF PERMITS: TEMPORARY
AUTHORIZATIONS FOR__MODIFICATIONS; AND AUTHORIZATIQONS . FOR
MANAGEMENT OF NEWLY JDENTIFIED WASTES (1) At the request or

upon the consent of the permittee, the department may modify a
permit to make the corrections or allowances for changes in
the permitted activity listed in Table I of this rule, without
following the procedures set forth in subchapter 9. Any
permit modification not processed under this rule must be made
with draft permit and public notice as required in ARM
17.54.126.
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TABLE I
. LISTING OF MINOR MODIFICATIONS
A. through D.2. remain the same.
3. Addition of the following new units to be used
temporaril o re tivi
a. Surface impoundments
b, Incinerators
c, Waste piles that do not comply with 40 CFR
264.250 (¢ incorporated by «r in ARM
17.54.702(5))
d. Waste piles that m] ith 40 CF 4.250(¢
incorpora erence in .702
e, Tanks or copntainers (other than specified
below)
£. Tanks used for neutralization, dewatering,
phage separation, or component separation, with
prior _approval of the departuwent
i iles
through K. remain the same.
through 2. remain the same.

3. ~ Technology c¢hanges needed to meet standards under

40 CFR art 63 EEE- Nationa igsion Stan
for hazardous air pollutants from hazardous wagte
combustors rovided the rocedure o
270.42(a) (i) are followed.

remaing the sgame.

Corrective Action:

1. Approval of a _corrective actijon  management unit
purguant to 40 CFR 264.552 (incorporated_. by
reference i RM 17.54.702(5

2. Approval of a temporayy unit or time extension for a
temporary, unit pursuant to 40 CFR 264,553

incorporated b eferenc 7.54.702
3. Approval of a staging pile ogeratlng term gx;egsiou
ursuant 40 CFR 264,554 incor) e
reference in ARM 17.54.702(5)),

cm

'z X

(2) and (3) remain the same,

4 The permittee is authorized to conti to accept
waste military wunitjions notwithstanding any permit conditions
barring the permittee from accepting off-gite wastes, if:

the facility was in existence as a ha s_wa
facilit and the cility was alrea ermitted e
waste_military munitions on the date when the waste military
munitions_  became subject to hazardous waste requlatory
requirements;

b) on or bef the date when the waste militar
munitions became subiject to hazardous . waste requlatory
requirements, the permittee submitted .a minor modification
requegt to remove or amend the permit provision restricting
the receipt of off-gite waste munitions; and

in the ¢ of modificati which are not minor
modifications under Table I abov e permittee submi a
complete modification request within 180 days of the date when
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w. ili nitions me subject azardo W e
requlatory requirements.
win rocedures appl h dous wasgte
combustion facility permit modificationg requested under
Appendix I of 40 CFR 270.42, gection L(9):
{a) Facility owners or operatoyxs shall comply with the
i i Inten Compl equirements of 40 CF

63.1211 before a permit modification can be requested under

departme does not approve r deny the
r w j days of iv it, the request shall
deemed approved. The department may extend thig 90-day
e i ne tij r_ up to 30 days notifyving the facilit

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

7 .131 ONTENTS QF PART B (1) Part B of the permit
application consists of the general information requirements
of (2){a) of this rule and the specific information
requirementa of (2)(b) of this rule, These information
requirements are necessary for the department to determine
compliance with ARM 17.54.701, et seq. If owners and
operators of HWM facilities ecan demonstrate that the
information prescribed in Part B can not be provided to the
extent required, the department may make allowance for
submisgion of such information on a case by case basis.
Information required in Part B shall be submitted to the
department and signed in accordance with requirements in ARM
17.54.110. Certain technical data, specified below, such as
design drawings and specifications and engineering studies
shall be certified by a registered professional engineer. Part
B information is to be submitted in narrative or report form

unless otherwise sgpecified by the department. For post-
ur i o e ipformation specified in_(3) (o
below, is reguired in Paxrt B of the permit application.

(2) and (2) (a) remain the same.

(b) the owners or operators of specific types of HWM
facilities muet shall describe the nature, design operation
and maintenance of such facilities and muet ghall include the
items of sgpecific information applicable to such facilities
listed in 40 CFR 270.15 through 23626 270.27.

{(3) The department hereby adopts and incorporates by
reference 40 CFR 270.14 through 27626 270.27 except for
270.22(a) (1) (ii), (a) (2}, (a)(4) and (a){6). The correct CFR
edition is listed in ARM 17.54.102.

(a) through (m) remain the same.

70.27 is a fede enc le setting for
ermjt i ion requirements for air emigsi controls for
tanksg, surface jmpoundments, and containers:
o ogt-clogure permits he owner or erator is
required to gubmit only the information specified in 40 CFR
270,14 (b) (1), (b) (4) through {h) (6), (b) (11}, (b) {(13),
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16 18 nd
the department determipes that additj i rm rol
CFR 270.314, 270.16, _270.17, 270.18, 270.20, oxr 270.21 jis
ces . T owner opera i red he
e inf ation when an ternative aut i i d in_lieu

a pogst-closure permit.
4} (4) Copies of 40 CFR 270.14 through 2%8-26 270.27
or any portion thereof may be obtained from the Department of
Environmental Quality, PO Box 200901, Helena, MT 59620-0901.

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54.136 PERMITS FOR HAZARDOUS WASTE INCINERATORS
(1) through (2) (e} remain the same,
he department shall send a i to all pe ng on
the facili mailin ist as t for in ARM 907(6 nd
to the appropriate units of gtate and 1 oV ment
forth i 17. 07¢(6]} announci t sched
col mencemen d_ completion d £ tri by

applicant shall not commence the trial burn until after the
department has issued such notice.
(i} Thig notice must be mailed within a_ reasonable time
eriod before the scheduled trial burn. An ditional ice
ig not required if the trial burxn jis delayed due to
circumstances beyond the control of the facility or the
(ii) This_potice must contain:

A the name and telephone number of e applic 's
contact person;
(B} the pame and telephone number of the permitting
ncy's contact ice;
he locati where the approv tria rn plan and
any supporti cument an be viewed and copied; a
(D) an expegted time period for commencement _and

completion of the trial burn.

(f£) through (j) remain the same, but are renumbered (g)
through (k).

(3) remains the same.

(4) For the purposes of determining feasibility of
compliance with the performance standards of 40 CFR 264.343
and of determining adequate operating conditions under 40 CFR
264.345 and except as provided ip (8), the applicant for a
permit for an existing hazardous waste incinerator muse shal]
prepare and submit a trial burn plan and perform a trial burn
in accordance with “+2+H—Hi} (2) (b) throuah (2)(e) and (2) (q)

through (2} (j) of this rule or, instead, submit other
information as specified in 40 CFR 270.19(c), (40 CFR 270.19
is incorporated by reference jin ARM 17.54.131(3)). The
departmen hall annoynce its intenti to approve the trial
burn. plan in accordance with the timing and digtribution
requirements of (2)(f) of this yule. The contents of the
notice must include:
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le umber o ontact person at
he facility:
{b).  the name and telephone number of a contact office at
t .
n trial bur a and an
8 e ilew ied; and
du e ivitie a re required i
o] i is e, 1 din antici d_time hedul
£ v [« h a the tim eriod durin
whi i would b onduct

{5) Applicants gubmitting information under 40 CFR
270.19(a) are exempt from compliance with 40 CFR 264.343 and
264.345 and, therefore, are exempt from the requirement to
conduct a trial burn. Applicants who submit trial burn plans
and receive approval before submission of a permit application
muse shall complete the trial burn and asubmit the results,
specified in (2)4£- (g) of this rule, with Part B of the
permit application. If completion of thia process conflicts
with the date set for submission of the Part B application,
the applicant muwst ghall contact the department to establish a
later date for submission of the Part B application or the
trial burn results. Trial burn results must be submitted
prior to issuance of the permit. When the applicant submits a
trial burn plan with Part B of the permit application, the
department wiit ghall specify a time period prior to permit
issuance in which the trial burn must be conducted and the
results submitted.

(5) and (6) remain the same, but are renumbered (6) and

(7).
AUTH: 75-10-40%, MCA
IMP: 75-10-405, 75-10-406, MCA
7.5 PERMIT OR _BO S _AND INDUSTRIAL FURNACES
BURNING bOUS W, E (1) through (2) (a) remain the same.

(b) An analysis of each hazardous waste, as-fired,
including:

(i) an identification of any hazardous organic
constituents listed in ARM 17.54.352(1) (b), that are present
in the feed stream, except that the applicant need not analyze
for constituents listed in ARM 17.54.352(1)(b) that would
reasonably not be expected to be found in the hazardous waste.
The constituents excluded from analysis must be identified and
the basis for this exclusion explained. The waste analysis
must be conducted in accordance with analytical techniques
specified in "Test Methods for Evaluating Solid Waste,

Physical/Chemical Methoda" EPA Publication SW-846
(incorporated by reference in ARM 17.54.351), or their
equivalent.

(ii) an approximate quantification of the hazardous

constituents identified in the hazardous waste, within the
precision produced by the analytical methods specified in
"Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods" EPA Publicgtion SW-846, or other equivalent.
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(iii) through (5) remain the same.

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17. 1 ESTRICTIONS ON T D DY HAZAR
WASTES (1) The department hereby adopts and incorporates by
reference 40 CFR Ppart 268 (except sections 268.5, 268.6,
268.42(b), and 268.44) and Appendices I through #% XI to Ppart
268. The correct CFR edition is listed in ARM 17.54.102.

{2) through {4) remain the same,

AUTH: 75-10-404, MCA
IMP: 75-10-405, MCA

17.54.201 DEF IONS In this chapter, the following
terms shall have the meanings or interpretations shown below:

(1) through (7) remain the same.

(8 "Battery" means a device consisting of ong O ;g
electrically connected ctrochemical hich i
to receive store and eliver electri ner
electrochemical cell is a syst congisti an __an
cathode d an electrolyte luys_guch connecti electrica
and mechanigal) as may be needed to_allow the cell to deliver
or receive electrical enerqy. The term battery also includes
an_intact, unbroken battery from which the electrolyte has
bheen removed.

(8) through {(21) remain the same, but are renumbered (9)
through (22).

22 (23) "Corrective action management unlt" e» (CAMU)
means an area within a faclllty that is

regquisenents—H CAMY-—-may—be used only fer to the—mamagement
ef— manage remediation wastes pareaaﬂf——&& for implementing
sueh corrective action *eqﬁ&remeﬂb& cleanup at the

facility.

(23) through (25) remain the same, but are renumbered
(24) through (26).

(27) "Destination facjlity" means a facility that treats,
digposes of, or recycles a particular category of upniversal

- waste, except thoge management activities degcribed in 40 CFR
273.13(a nd_(¢ incorporated by reference in ARM 17.
273.33(a and c incorporated b feren in
17.54.311) . A facility at which a particular category of
yniversal waste is on accumulated i not a d ination
fagility for purposes of managing that category of upniversal
waste.

(26) through (41) remain the same, but are renumbered
(28) through (43).

44) "BExplosives or munitions emergency" means a
situation involving the suspected or detected presence_ of
unexploded ordnance (UXQ), damaged or deterjorated explosives
or munitions, an improviged explosive devige (IED), other
potentially explosive material or device, or other potentially
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armfu i ic i o evic that cre an
a imminent health i
vironm includj t as_determinped
i i emerge cialigt.
u i i img iat itious acti
a jv munitio en nse specialist to
ontr it elimi threat
" jv r muniti emergency response" an
all i activiti n__explosiv and
munitions emergency response gpecialist to contrel, mitjgate,
or elimi c tentia a ncountered duri
n iv o] unitji mergency . xplosives
munjtiong ewmergency regponse may include in-place render-safe
ro reatment o ruction of the explosives or
mu, io, d/or transporti those items to anot location
saf treat r destroyed. asonabl
d i e__completion o n__explosives munitions
em nse aused necegsar unforeseen or
une le circumstance will not terminate the explosives
o} unitji mergency. Ex ives and munitio mergenc
ur on eith ublic or prjvate la and are
npot limited to responges at RCRA facilities.
4 " ives r unitions emerdgen response
iali means  a jindividual traine in chemical or
v ion muniti or explosiv handlin transportation
dey- ocedur destruction techniques. Explogiv
o] it m response gpecialists include department
emerde osive ordnanc ispogal (EOD
techni cort unit (TEU and DOD-certified civilian or
c r ergo ; and other federa state or local
v me civilia nel similarl trained in
e (o] o uniti mergency respo
(47) "Facility" or "hazardoug waste management
facility" means:

{a} all contiguous land, and structures, other
appurtenances, and improvements on the land, wused for
treating, storing, or disposing of hazardous waste. A
facility may consist of several treatment, storage, or
disposal operational units one more andfills
surface impoundments, or combinationg of them).

(b) Per for the purposee of implementing corrective

action under 40 CFR 264.101 or under an administrative order,

hepopm—ifacitiptinaludes all contiguous property under the
control of the owner or operator seeking permit under
subtitle € of RCRA. Thig definitjon alsa applies to
iti nting corrective jon under ection
75-10-416
7 a emediation waste
i is _not facili ig subj 0 CFR
a b erence j 7 .10 t
2] bi rraective action requirements if the site is
ed withi ch a facilit

(43) through (78) remain the same, but are renumbered
(48) through (83).
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4) "Mili munitiong" an ammunitio I t
1t} ed £ U: artment of
m vi for iona n
ecurit i ding military munitio nder control o
st he US
epartmen T DOE a tiona ard nel. The
erm "mili itiong" in : confi age iguid
n [o) ts, ex jv rote ics, chemj
ri nts, smoke incendiaries wused b oD
includin ogives d chemical warfare
a hemi munitions rock uided nd ballistic
i 8 warhea ortar ounds a
ammunition, small arme ammunition, gqrenades, mines, torpedoes,
e luster mu i and di erg, demplition
an evices _an onents the f. ilitary
do ingl wholl nert ms im viged
ive devices, and weapons uc devices
omponents thereo owever the term does ingl
- [o! m onents ear devicesg, mana under DO
rogram _a all required itization

ggg;g;;gng Mgggr the Atomic Enerqgy Act of 1954, ag amended,

v nc eted.

(79) rewains the same, but is renumbered (85).

4803 (86) "Migcellaneous unit" means a hazardous wasgte
management unit where hazardous waste is treated, stored, or
disposed of and that is not a c¢ontainer, tank, surface
impoundment, pile, land treatment unit, landfill, incinerator,
boiler, industrial furnace, underground injection well with
appropriate technical standardgs under 40 CFR part 146,
containment building, corrective action management unit, er
unit eligible for a research, development, and demonstration
permit under ARM 17.54.140, or staging pile.

(81) through (92) remain the same, but are renumbered
(87) through (98}, :

{99) "Pesticide" means any _substance or mixture of
substances intended for preventing, destroving, repelling, or

miti i or intended for u as_a plant requlator
i desicca ther than any artic that:
ig a new animal d unde deral Food, Drug an
A FDCA) secti 201 (w);
(b) is an animal drug that has been determined by
r t gsecretary of health and human services not
o w_animal i or
i animal fe der FFDCA section 201(x) that
b contains any su nces described b 9 a) or (b

(93) through (103) remain the same, but are renumbered
(100) through (110).

"Remedial jon plan" P) means a gpecial
m_o ermit th, a facility owner or operator ma
gbtain instead of a permit issued upder subchapter 1 or 6, to
i h trea t [o) r di sal of haza ug
w s defined i 112 tar iation waste
management site.
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++04+ (112) "Remediation waste" means all golid and
hazardoug wastes, and all media (including ground water,
surface water, soils and sediments) and debris, that+

42+ contain listed hazardous wastes or that themselves
exhibit a hazardous waste characteristics and

4#)> are managed for the-purpese—ef implementing eerree—

WW - Ly from within—the faciiiby boundery,

cleanup.
113 "Re iation w management ite"
facility where an owner or operator igs or will be treatipg,
i disposi of ha mediation wagtes
remediation waste mapagement site is not a facility that ig

subject to corrective action__ under 40 CFR 264.10]
i rporated b reference in_ ARM 17.54.702(5)), but B
subject to corrective action requirements if the gite is
located in such a facility.
{105) through (112) remain the same, but are renumbered
(114) through (121).

(122) "Staging pile" means an accumulatiop of golid,
non-flowi mediation was ag defined in i

not_a_ containment building and that ig uged .only during
remedial operations for temporary storage at a facility,
Staging piles shall be designated by the department according
to the requirements of 40 CFR __264.554_ _ (incorporated by
reference in ARM 17.54.702) .

(113) through (119) remain the same, but are renumbered
(123) through (129).

130 "hermostat" means t vice
that coptains metallic mercury in an ampule attached to a
bimetal sensin emen and mercury-containi
have been removed from these temperature control devices ijin
complia with the requirements of 40 CFR 27
273.33(c) (2) (incorporated by reference in ARM
17.54.3131 (1) (a)).

(120) through (131) remain the same, but are renumbered
(131) through (142).

{143) "Universal waste" means any of the following
hazardous wastes that are managed_ under univ waag
requiremen 40 CFR r 7 incorporated by reference in
ARM 17.54.311(1)(a}):

{a) batteries ag described in 40 CFR 273.2 (incorporated
by referepce in ARM 17.54.311(1) (a)l).

b esticides as degscribe in 40 CFR 273.3

incorporated b rence in ARM 17.54.311(31)(a)): and
thermos as described in 40 CFR 273.4
incor] ed by reference i 7.54.311(1) (a

{144) "Universal waste handler" means:

a a generator of universal waste; or

b th wnexr operator of a facilit including al
contiguous propert at_receiw universal waste from other
universal waste handlers, accumulates universal waste, and
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gends univergal waste to another universal waste handler, to a

ati i o ign tinatjon.
sal wast do m :
i a who ea cept er th rovigions of

27 or 27 a i orated b

40 CFR 273.13(a) or (c), or 273.33(a) or (¢}, ingorporated by
reference in ARM 17.54.311(1)(a)), disposmes of, or recycles
universal wagte; or

i ngaged in t ff-si trans ati of
v ir, rai i or water, includi a
universal waste transfer facility.
14 "Universal waste I orter" weans a erson
nga i -gite gportatj of universal waste b
ir, rai highwa r_water.

(132) through (143) remain the same, but are renumbered
(146) through (157).

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54.301 _PQLICY (1) through (3) (g) remain the same.

(h) A material is "accumulated speculatively" if it is
accumulated before being recycled. A material is not
accumulated speculatively, however, if the person accumulating
it can show that the material is potentially recyclable and
has a feasible means of being recycled and that during the
calendar year the amount of material that is recycled, or
transferred to a different site for recycling, equals at least
75% by weight or volume of the amount of that material
accumulated at the beginning of the period. In calculating
the percentage of turnover, the 75% requirement is to be
applied to each material of the same type (e.g., slags from a
single smelting process) that is recycled in the same way
(i.e., from which the same material is recovered or that is
used in the same way). Materials accumulating in units that
would be exempt from regulation under ARM 17.54.307(1) (h) are
not to be included in making the calculation. (Materials that
are already defined as wastes also are not to be included in
making the calculations.) Materials are no longer in this
category once they are removed from accumulation for
recyclings .

{i) "Excluded scrap metal® is processed scrap metal,
un sed home scr. metal, and unprocessed prompt scra
metal,

{i) _‘“"Processed gcrap metal" is gcrap metal which has

n 11y or physical ered t ither te it into
distinct materials to enhapnce economic value or to improve the
handling of materials. Processed scrap metal includes, but ig

i t rap m which h been baled, shredd
a chy ed ugh, lattened cu elted or
by me e ted d fine dr es d
related waterials which have been agglomerated. Shredded
gcircuit boards bejng sent for recycling are not considered
metal. redded circuit boards are covered

MAR Notice No. 17-109 18-9/23/99



-1590-

under the exclusion from the definition of waste for shredded
circuit boar in ARM 17.54 7 .
k "Hom ra al" is gcrap m a b
teel mi [} rie refineri turnings
cuttin chi nd bori
1 "p crap metal is rap m d b
metal working/fabri i industri includ su
crap metal as turni cutti unchi ings
Pr gcrap metal i so known as industrial or w__se
metal.

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-403, 75-10-405, MCA

17 -302 DEFINITION OF WASTE (1) (a) through (b) (i)
remain the same.

(ii) recycled, as explained in (3) of this rule; ew

(iii) considered inherently waste-like, as explained in
(4) of this rule—r; or

iv a military munition ideptified as a waste i
17.54.1303(1).

(2) through (3)(b) remain the same.

(¢) reclaimed; materials noted with a "*" in column 3 of

table 1 are wastes when reclaimed except as provided under ARM
17.54.307(1) (r}); or

(d) remains the same.

Table 1
Use Enexgy Reclamation Speculative
constituting recovery/ accumulation
disposal fuel except as
provided in ARM
17.54.307(1) {r
for mineral
procesaing
secondary
materials
ARM ARM ARM ARM
17.54.302(3){a) 17.54.302(3) (b}  17.54.2302{(3) (¢}  17.54.302(3}(d)
{1) (2) {3 {4)
Spent Materials *) *) (*1 [G]
Sludges (listed in ARM () () *) (*}
17.54.331 or
17.54.332)
Sludges exhibiting a (*) L (*)
characteristic of
hazardous waste
By-products (listed in (+} t") *) *)
ARM 17.54.331 or
17.54.332)
By-products exhibiting *) )

a characteristic of
hazardous waste

Commercial chemical (2] xy (#)
producta listed in
ARM 17.54.333

Scrap metal other than (%) (+) (*} (*)
excluded acrap metal
(40 CFR 261.1(c) {9))
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Note -- The terms *gpent materials," rsludges", 'by-products,” and "scrap metal® and
“processed gcrap metal* are defined in ARM 17.54,301.

(4) through (5) (a) (ii) remain the same.
(iii1) returned—te—the—eriginal—process—frem—which—they
r 3 . i ;: . 3
a=e gfue!abed ;’Eheub if’”? be*”? reciaimed . ;hz "?Ee**r%

materials noted with a "*" in column 3 of table 1 are wastes

w reclaim rovided ARM_17.54.307(1) (r

Materjale noted with a "---* in column 3 of table 1 are not

wastes when _reclaimed (except as___provided __under ARM
17.54.307(1) (r))

r)).
{(b) through (6) remain the same.

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-405, MCA

17.54,303 DEFINIT OF HAZARDOUS WASTE (1) through
(1) (b) remain the same. .
(i) it exhibits any of the characteristics of hazardous

waste identified in ARM 17.54.320 through 17.54.324_. ;—exeept
£haet However, any mixture of a waste from the extraction,
beneficiation, and processing of ores and minerals excluded
under ARM 17.54.307(2) (d) and any other waste exhibiting a
characteristic of hazardous waste identified in ARM 17.54.320
through 17.54.324 is a hazardous waste only if it exhibits a
characteristic that would not have been exhibited by the
excluded waste alone if such mixture had not occurred, or if
it continues to exhibit any of the hazardous characteristics
exhibited by the non-excluded wastes prior to mixture,
Further, for the purposes of applying the toxicity
characteristic to such mixtures, the mixture is also a
hazardous waste if it exceeds the maximum concentration for
any contaminant listed in table I of ARM 17.54.324 that would
not have been exceeded by the excluded waste alone if the
mixture had not occurred or if it continues to exceed the
maximum concentration for any contaminant exceeded by the
nonexempt waste prior to mixture.
{1) (b) (ii) through (1) {b) {(iv) (B) remain the same.
(¢) one of the following wastes identified in ARM
17.54.332 vided _that wastes discharged to
iner il recov sewer fore imary oil/water/solids
--heat exchanger bundle cleaning sludge from the
petroleum refining industry (EPA Hazardous Waste No. K050},

age tank di t from etroleum  refinin

Hazardo aste N K169 clarified siurr
i i and in-line filter/separation solid rom
petroleum refjning operations (EPA Hazardous Waste No. K170),

spent hydrotreating catalyst (EPA Hazardous Waste No. K171)
and gpent hydrorefining catalyst (EPA Hazardous Waste No.

K172); or
(D) remains the same.
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(E) wastewater resulting from laboratory operations
containing toxic (T) wastes identified in ARM 17.54.330
through 17.54.333, provided that the annualized average flow
of laboratory wastewater does not exceed 1% of total
wastewater flow into the Theadworks of the facility's
wastewater treatment or pretreatment system, or provided the
wastes, combined annualized average concentration does not
exceed one part per million in the headworks of the facility's
wastewater treatment or pretreatment facility. Toxic (T)
wastes used in laboratories that are demonstrated not to be
discharged to wastewater are not to be included in this
calculationr; or

(F) one or more of the following wastes listed in 40 CFR

1 i rporat b ference in ARM 17. --
wastewaters from the production of carbamates and carbamo
oximes EPA  Hazardous Wast No. K157)--provided h
maximum weekly usage of  formaldehyde, wmethyl chloride,
methylene chloride, and trjethylamine (including all amountsg
that can not be demonstrated to be reacted in t oces
destroyed through treatment, or is recovered, i.e., what is
discharged or volatilized ivided the average f
of process wastewater prigr to any dilutions dinto the
headworks of the facility's wastewater treatment system does
not exceed a total o arts per millio wei i or

(G), . wastewaters derived from the treatment of one or
more of the following wastes listed in 40 CFR 261.32

inc rated by r rence in ARM 17.54.332)--organic wast

(including heavy ends, still bpottoms, light ends, gpent
golven filtrates nd__decantates om ion of
carhamates and carbamoyl oximes (EPA Hazardous Waste No.
K156) - -provided, that the maximum concentration of
formaldehyde, methyl chloride, methylene chloride, -and
triethylamine prior to any dilutionsg into the headworks of the
acility's wastewater treatment gystem does not exceed a tota
of 5 milligrams per liter.

(2) through (4) (b) (i) remain the same.

(ii} wastes from burning any of the materials exempted
from regulation under ARM 17.54.309(1) (¢)4+wb—ti4> (iii) and
(iv); and

(4) (b) (1ii) (A) through (C) remain the same.

(D) Biological treatment sludge from the treatment of
one of the following wasteg listed jin 40 CFR 261.32
(incorporated by reference in ARM 17.54.332)--organic waste
{including heavy ends, gotill bottoms, light ends, spent
solvents, filtrates, and decantates) from the production of

carbamates and carbamovl oximes (EPA Hazardous Wagste No.
K1 a wastewateras from the productio f carb
carbamoyl oxi E zard Waste No. Ki157).

E alyst inert suppo media

a

the following wastesg listed ipn 40 CFR 261.32 (incorporated by
reference in ARM 17.54.332)--gpent hydrotreating catalyst (EPA
Hazardous Waste No. K171), and spent hydrorefining catalyst
(EPA Hazardous Waste No. K172}.

(5) and (6) remain the same.
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AUTH: 75-10-405, MCA
IMP: 75-10-403, 75-10-405, MCA

17.54.307 EXCLUSIONS (1) through (1){(1l) remain the
same.

4m)- (1) spent wood preserving solutions that have been
reclaimed and are reused for their original intended purpose;

4m>-(ii) wastewaters from the wood preserving process
that have been reclaimed and are reused to treat wood; and

iij rior the wood rving wastewaters

I wood preaservi lutions described in (1) (1) (i) and

id rule, so lon ey meet all of the followin
c :

h ood regervin wastewaters a nt__wood
pr egerving §glu;ions are reuged on- Slte at _water borne plants
in th rocess for their original intended purpose;

i reuse the wastewaters and spent wood
res rvin u ions are managed to vent release to either
land or greund water or both;
unit used to mana wastewaters and/or spent
wood preserving solutions prior to reuse can be visually or
otherwise determined to prevent such releasges;

(D} any drip pad uged to manage the wastewaters and/or
spent wood preserving solutions prior to reuse complies with
o ndards in 4 FR _part 265 ubpa W_(incorporated b
reference in ARM 17.54.609(1)), regardless of whether the
plant genexates a total of less than 100 kg/month of hazardous
W, e; a

E ior to operatin ursua this exclusion, the
plant owner or _operator submits to the department a one-time

notification statlng that the plant intends  to  claim the
exclusion, glVlng the date on which the plant _intends to begin
i u, he exglu and co ining the followin
language: "I have read the applicable regulation establishing
an_exclusion for wood preserving wagstewaters and spent woed
preserving solutions and understand it requires me to comply
n

1 imeg with the condition et out in the requlati
Th lant owner or operator shall maintain a co of that
d nt in it -gite r rds for a riod of no han
ecifj in t notice. The exclusgion

yeays from the date specifjed in the notice. The exclusion
applies only so long as the plant meets all of the conditions.
If the plant goes out of compliance with any condition, it may

rtment for reingtatement. The department ma
el

at t xclugion upon indin hat he lant has
ur, o liance with all conditions and that violations
no kel recu

“at(m} nonwastewater splash condenger dross residue

from the treatment of K061 waste in high temperature metals

recovery units, provided it is shipped in drums (if shipped)
and not land disposed before recovery.

(n) (i) oil-bearing hagzardous secondary materials (i.e.,

gsludaes, byproducts, or sgpent materials) that are generated at

£r m refiner SI1C code 291 and _are ingerted into the
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t um fi I 9 i

limj to, digtillatio i k in¢ iona
therm ing units (i.e., ¢ u, m;

i 1 d land, o iv ccumulated r
bei aterialsg ingerted into th ki
units are excluded under this subsection, provided that the
cok does not exhibit a chara isti
hazardougs waste. Qil-bearing hazardous secondary materials
may be inserted into the same petroleum refinery where they
are ge directly to another j

n till cluded nder hie ubsecti

rovid in ii oil-bearin ardo seconda
materi ner where in t um _jindu, i
from sources other th leum refineries) are no xcluded
under this subsection. Residugls generated from processing or
recycling materials excluded under this subsection, where such
materials nerated would have otherwi a isti
under 40 art 261 gubpart D or_ 8 £

egignated _as F037 listed wastes when disposed intend

for disposal.
(ii) recovered oil that ig recycled in the sgame manner
with the same conditions as d ribed in i i
rule. Recovered o0il is o0il that has been clai fo)
secondary materials (including wastewater) generated from
normal petroleum industry practices, including refining,
exploration and production, bulk storage, and transportation
incident thereto (SIC codes 13311, 1321, 1381, 1382, 1389,
2911, 4612, 4613, 4922, 4923, 4789, 5171, and 5172). Recovered
oil doeg not include oil-bearing hazardous wagtesg listed in 40
CFR rt 261 subpart D or ub ter 3; wev j
recovered from sguch wastes may be considered recovered oil.
cov d oil 8 _no include ugsed oil ag, defined in ARM
17.54.201.

1lu c eta YO 8CT m

do) . excluded scrap metal (procegsed scrap metal.
unprocegsed home scrap metal, and unprocessed prompt _scrap
metal) bei cycled.

{p) . shredded circuit boards being recycled provided that
they are:

i e i container gufficien revent
release to the environment prior to recovery: and

(ii) free of mercury gwitches, mercury relays and

nickel-cadmium batteries and lithium batteries.
(g) condensates derived from the overhead gases from

kraft mill steam strippers that are used to comply with 40 CFR
63.44 . The tion a ies only to combustion a he
mi nerating th engates.

(r) secondary materials (i.e., sludges, by-products, and
spent materials as defined in ARM 17.54.301, other than
hazardous wastes ligsted in ARM 17.54.331 through 17.54.333)

generated within the primary mineral processing industry from
which minerals, agids, cyanjde, water or other values are

recovered by mineral processing, provided that: ]
i the secondary material jis legitimatel ecycled to
recov min acids, c¢yanide, water or other values;
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n materi is o ccumula
gpeculatively:
i ided in iv r
ter i red i contain r buildin meeti
h W ‘mini i ity stan :
uildi n_engin structure with a
wa and r which are made of non-earthen
1 rovidi a uppo except melter
ma av, arti th £1 rovide the
ial is sto -earthen ti n

have a_roof suitable for diverting rainwater away from the
foundation:
m ree standin not be a surface

i n a efined i 7 L2 and be manufacture

of a material guitable for containment of its contents:

(C) a container must be free  standing and be

manuf ured of materia itabl containment of its
contents. If tanks or containers contain any particulate,
whi may be subject win ispergal,. . the owner/operator
shal r hese units in manner. whi trols fugitive
dust . anks, containers, and buildings must b igned
cons and operated to prevent significant rel to
the vironment of these wmatexrials.

v The department ma make a site-gpecifi

determination, after public review and comment, that solid
i rocessing secondary materials may only be placed on

her than in tank ontainers, or buildin Solid

m T sing seconda aterials do not contain any free
i i The decision-maker must affirm that a are
g ted and erated to reve gignificant

releageg of the secondary material into the environment. Pads
m ovi ame degree of contajnment aff ed by the

=3

on-RCRA  tanks, containerg and __buildings eligible for
exclusion.
(A) The decision-maker shall also consider if storage on

the potential ignifi leas via ground
water, surface water, and air exposure pathways. Factors to
ongid ing the und water urface wa
air exposure pathways are:
volum n hysical and ¢ ical properties of
ri including its tential for migration
(I1I) the potential for human or environmental exposure to
hagardous constituents migrating from the pad .via each
e W, the possibilit nd ex £ of harm to
hu nd vironmental receptors via ea xposure pathway.
4 st me £ wing minimum ndards;
desi of non-earthen mateyi that is
compatible with the chemical nature of the mineral processing
gecondary materijal;
{11) be capable of _withstanding physical stressesg
i ith placem d val;

have run on/ru f controls;
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(IV) be operated in a manner which controls fugitive

dust; and
Vi in i BUranc hrou i i nd
mai nce progqramsg.
Before maki rminati der th
ar n hall vi n d the

comment _to all persons potepntjally interested in the
d rminatj This can be c ed b i i

this action in major local newspapers, or broadcasting notice
qver local radio stations.
{v) the owner or operator provides _a_notice to the

department, identifying the following information:
he types of materi o be recycled;
(B) .the type and location of the storage unjits and
recycling, processes; and :
() _the annual guantjitieg expected to be placed in
land-based i i ificati t be u when
there is a change in_the tvpe of materials recycled or the

location of the recycling process.

{vi) _For purposes of ARM  17.54.307(2)(d), mineral
progegsing secondary materials must be the resgult of mineral
processing and may not include any listed ardous wastesg.
Listed hazardous wasteg and_ characteristic hazardous wastes

enerated non-mineral rocegsin industri

eligible for the conditional exclusion from the definition of
golid waste.

vii) This subsection (1) {r) shall become effective [270
days after t jve date of this rulel, )

(s) comparable fuels or comparable gyngas fuels (i.e.,
comparabl ngag fuels) that meet the reguirements of
17.5%4.353.

(t) petrochemical recovered oil _ from an associated
organic chemical manufacturing facjlity, where the oil ig to
be inserted into the petroleum yefining process (SIC code

2911) along with normal petroleum refinery process sgtreams,

Irov H .
(i) the o0il is hazardous only because it exhibjts the
characterigtic of ignitability (ag defined in ARM 17,54.321)
nd oxicity for benzene 17.54.324, wagste code DO1
and

(ii) the oil generated by the grganic chemigal
manufacturing  facility is not placed on _the 1land, of
speculatively accumulated before being _recycled into the
petroleum refining procesgs. An agsocjiated organic chemical
manufacturing facility 3is a facility where the primary SIC
code ig 2869, but where operations may also include SIC codes
2821 d__2B865; ig physicall - ated wi
petroleum refinery; and where the petroleum refinery to which
the oi}l heing recycled is returned also provides hydrocarbon
feedstocks to the ordganic chemical manufacturing facility,
Petroghemical recovered oil is oil that hag been reclaimed
from. secondary materials (i.e., sludges, byproducts, or spent
materials, including wastewater) from normal organig chemical
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ma in erations as well 0il r vered from
organic chemical manufacturing processeg,
(u) spent caustic solutions from petroleum refining
1 i i rocesses used as a feedstock to produce
c i henig_acid unless the material is placed on
t lan mulate ativ as defined in ARM
17.54.303(3)(h}.
(v)  dredged material that is not a hazardous waste,
D i hat 1 bie hi uirement £ a
i t en issued under 404 of the Federal Water
i ct (33 USC 1344) or secti f the
Marine tectio Research, and Sanctuarie o 972 3
USC 1413) is pot a hazardous waste. For thig subsection
v llowing definiti :
i e term " ial" e m ni

defined in 40 CFR 232.2; .
(ii) The term "permit" meansg:
(A) a permit igsued by the US army corps of engineers
c or._an _approved stat der tion 404 of the Federal
Ha 1 ion Control A Usc 1344} ;

(B) _a permit issued by the corps under section 103 of
the Marine Protection, Regearch, and Sanctuaries Act of 1972
(33 USC 1413);: or

(€} in the case of corps ¢ivil works projects, the
admini iy equivalent of ermits referred to in
(1) (v) (ii) (A) and (B) of this rule, as provided for in corps
requlatjong (for example, see 33 CFR 336.1, 336.2, and 337.6).

(2) (a) through (c)} remain the same.

(d) waste from the extraction, beneficiation and
processing of ores and minerals (including coal, phosphate
rock and overburden from the mining of uranium ore), except as
provided by ARM 17.54.1114 for facilities that burn or process
hazardous waste. ’

{4) For purposes of this exclusion, beneficiation of
ores and minerals is restricted to the following activities:
crushing; grinding; washing; disgolution; crystallization;
filtration; sorting; sizing; drying; sintering; pelletizing;
briquetting; calcining to remove water and/or carbon dioxide;
roasting, autoclaving, and/or chlorination in preparation for
leaching (except where the roasting (and/or autoclaving and/or
chlorination] /leaching seguence produces a tinal or
intermediate product that does not undergo further
beneficiation or processing); gravity concentration; magnetic
separation; electrostatic separation; flotation; ion exchange;
solvent extraction; electrowinning; precipitation;
amalgamation; and heap, dump, vat, tank, and in-situ leaching.

{ii) For the purposes of this exclusion, waste from the
processing of ores and minerals includes only the following
wastes as generated:

(1) through (xx) remain the same, but are renumbered (A)
through (T).

(iii) A_regidue derived from co-progegsing mineral
processing secondary materials with normal beneficiation raw
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materi remaji ex ded u 17. 7 if
OW! r O ra :
at 1 50 cent wej rma
be iciat] aterials;
B egitimat laim, e secon miner.
procesging materials.

(2) (e) through (4) (a) remain the same.

(b} The exemption in (4)(a) above is applicable to
samples of hazardous waste being collected and shipped for the
purpose of conducting treatability studies provided that:

(1) The generator or sample collector uses (in
"treatability studies") no more than 3664 10,000 kg of media
contaminated with eny non-acute hazardous waste, 1000 k
non-acute hazardoug waste othgr than gggtam1natgd media, 1 kg
of acute hazardous waste, 250 edia
water—op--debris contaminated w1th acute hazardous waste for
each process being evaluated for each generated waste stream;

(ii) The mass of each sample shipment does not exceed
1066 10,000 kg. The 10,000 kg. guantity may be all media
contaminated with ef non-acute hazardous waste, or may include

500 kg of media contaminated with acut azardous wast 0
kg of hazardous waste, and 1 kg of acute hazardous waster—es
258 ltg of - poile—water —or debris—eontaminated —with—aeate

hazardova—waste; and

(4) (b) (1ii) through (vi) remain the same.

(¢} The department may grant requests on a case-by-case
basis fo an additional 2 years for eatabilit tudi
involving bioremediation, The department may grant requests
on_a case-by-case basgis for quantity limits in excess of those
specified in (4)(b) (i) and (ii) and (5) (d) of this rule, for
up to an additional 5000 kg of media contaminated with
non-agut rdous _waste 500 k of non-acute azardou
waste, 2500 kg of media contaminated with acute hazardous
waste and 1 kg of acute hazardous waste:

i in responge to regu or authorizatj o_shj
store and conduct treatabi udies on additi ntit
in advanc f commencin i studies. o to b
considered in reviewing such requests include the nature of
the technoloqv. the type of process (e.g., bateh versus
continuous i f the unit undergoing testin articularl

in relation to gcale-up considerations), the time and quantity
of material required to reach steady _state operating
conditions, or test design considerationsg such as mass balance
calculations.

(ii) in response to reqguests for authorization to ship,
gtore and conduct treatability studjes on additional

guantities after initiation or _completion of initial
treatability studies

A ther as been an equipment or mechanjical failur
during the condug a treatabili t

(B} there is a need to  verify the results of a
previously conducted treatability study:

C¢)_..there is a need to study and analyze alternative
techniques within a previougly evaluated treatment process; or
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i a n o further evaluation of an
bility stu o determi inal specifications
for treatment.
iii 1 it nd tim allowe.
i 4 ! rule are subij to all the
provigions in (4)(a) and (b)(iii) through (vi) of this rule. +
; - Tim . r— i Tl

44} The generator or sample collector shall apply to the
department and provide in writing the following information:

. The reason why the generator or sample
collector reguires additional time or quantity of samplee for
the treatability study evaluation and the additional time or
quantity needed;

(ii) through (v) remain the same but are renumbered (B)
through (E).

(5} through (5} (b) remain the same.

(c}) No more than a total of 256 10,000 kg of "as
received" media contaminated with non-acute hazardous waste,
2500 kg of media contaminated with acute hazardous waste or
250 kg of other "as received" hazardous waste may—be ig
subjected to initiation of treatment in all treatability
studies in any single day. "As received" waste refers to the
waste as received in the shipment from the generator or sample
collector.

(d) The quantity of "as received" hazardous waste stored
at the facility for the purpose of evaluation in treatability
studies may does not exceed +666 10,000 kg, the total of which
can include 10,000 kg of media contamjpnated with non-acute
hazardous waste, 2500 kg of media contaminated with acute
hazardous waste, 1000 kg of non-acute hazardous wastes other
than contaminated media, and 566—kg—of-seiis—water—or—debrio

4 1 kg of acute

hazardous waste. This quantity limitation does not include+

+ii) Ptreatment materials (including nonhazardous waste)
added to "as received" hazardous waste.

(e} No more than 90 days may elapse from the time the
treatability study for the sample was completed, orr no more

than 1 year ears for treatabilit studies jnvolvin
bioremediation) may have elapsed from the time the generator
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or sample collector ships the sample to the laboratory or .

testing facility, whichever date first occurs, t

of treated material from a partijcular waste stream from
ili tudie e a jv i

to 8 e dat £ initial receipt. ie f

material ived are counted a ngt the total imi

for the fagility.
(%) (f) through (k) remain the same,

AUTH: 75-10-405, MCA
IMP: 75-10-403, 75-10-405, MCA

17.54.308 SPECIAL REQUIREMENTS FOR COUNTING HAZARDOUS
WASTES (1) %ﬂ—&eeeuﬂEéﬂg—fer—eheaqpapeéfy—ef—heaerdeue—weeea

ecategory—a—generator When making the guantity determinations
of this rule the generator shall include all hazardous waste
that it geperatesg, except hazardous waste that:

(a) :

Sl i exempt from regqulation under ARM
17.54.307(3)(h}, 17.54.307(3) through (5), 17.54.309(1)(¢),
17.54.310(1), or 17.54.312; or

{(b) is managed immediately upon generation only in on-
gite "elementary neutralization units", "wastewater treatment
units", or "totally enclosed treatment units" as defined in
ARM 17.54.20}1; or

{c}) is recycled, without prior storage or agcumulation,

only in an on-site process subject to regulation under ARM
17.54.30 i or

(d)...is_used oil managed under the requirements of ARM
7.5 d);

i g t__lead-acid batteries ma under the
reguireme of F 266, subpart incorporated
reference in ARM 17.54,309(5)); or

(f) is universal waste managed under 40 CFR 261.9 and 40
CFR art 7 incorporated b referen i ARM

17.54.3311(1) (a)) .

{b) through (e) remain the same, but are renumbered (2)
through (5).

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

17.54.309 REQUIREMENTS FOR RECYCLABLE MATERIALS;
REQUIREMENTS FOR THE MANAGEMENT OF USED OIL (1) (a) through
(c) (1) remain the game.

(ii) i
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4443 scrap metal that is not excluded under ARM

v (iii) fuels produced from the refining of oil-
bearing hazardous wastes along with normal process streams at
a petroleum refining facility if such wastes result from
normal petroleum refining, production, and transportation
practices igs exemption does no to fuels produced
from oil recovered from oil-bearing hagardous waste, where
such recovered oil is already excluded under ARM
17.54.307(2)(9));

e ara—peTror 7

“wi  (iv) (A) hazardous waste fuel produced from oil-
bearing hazardous wastes from petroleum refining, production,
or transportation practices, or produced from oil reclaimed
from such hazardous wastes, where such hazardous wastes are
reintroduced into a process that does not use distillation or
does not produce products from crude oil so long as the
resulting fuel meets the used o0il specification under 40 CFR
279.11 and so long as no other hazardous wastes are used to
produce the hazardous waste fuel;

(B) remains the same.

(C). o0il reclaimed from oil-bearing hazardous wastes from
petroleum refining, production, and transportation practices,
which reclaimed oil is burned as a fuel without reintroduction
to a refining process, so long as the reclaimed oil meets the
used oil fuel specification under 40 CFR 279.1l;—end.

(d) remains the same.

(e} Hazardous waste that is exported to or imported from
degignated member countries of the organization for economic
cooperation and development (OECD) (as defined in 40 CFR

2 1 for purpose of ecover is_ subject to the
i rem g8 of 40 CFR r 6 sub; H, if it is subj
to either the manifesting requirements of subchapter 4 or to
the universal waste management standards of ARM 17.54.311,

(2) remains the same.

(3) (a) Unless exempted in (1) (b) and (c¢) above, owners
o» and operators of facilities that store recyclable materials
before they are recycled are regulated under all applicable
provisions of subparts B through L, AA, amé BB, and CC of 40
CFR parts 264 and 265 (except subpart H of each #part and
except for 40 CFR 264.75 and 40 CFR 265.75), subparts C
through G of 40 CFR Ppart 266, and subchapters 1, 6, 7, 8, and
11 of this chapter. (The recycling process itself is exempt
from regulation, except as provided in (4) of this rule and
except as provided in subchapter 11.)

(3) (b) through (5) remain the same.
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AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

17.54.311 UNIVERSAL, WASTE MANAGEMENT (1) (a) and (b)
remain the same.

The waste i e in i le a t r
gegula;;gg under ARM Title 17, chapter 54, subchapters 1, 4,
5, 6, and 1;. except asg gpegiﬁ;gd in 40 CFR part 273
(;ggorggxg;g by reference in ARM 17.54.311(3) (a)} and,

eref re not fu 4 azardo W he
waste isted in this bgection and i ubi
o regulation under 40 CFR part 273 {incorpora eferen
in ARM 17.54.3131(1)(a)):
i batteries ined in ARM 17.%54.201 g des b
CFR i orated b reference i ARM
7 54.
'1 est1c1dea defined in 17.54.201) as d

in .40 CFR _ 273.3 (incorporated by reference in ARM
17.54.311(1)(a)); and

(iii) thermostats (defined in ARM 17.54.201) as degcribed
in 40 CFR __273.4 {(incorporated . by reference in ARM
17.54.311(1)(a)) .

(2) and (3) remain the same.

AUTH: 75-10-405, MCA
IMP: 75-10-404, 75-10-405, MCA

17.54.322 CHARACTERISTIC QOF CORROSIVITY (1) A waste
exhibits the characteristic of corrosivity if a representative
gample of the waste has either of the following properties:

(a) it is aqueous and has a pH less than or equal to 2
or greater than or equal to 12.5, as determined by a pH meter
using Method 9040 the—test—method—sepecified in "Test Methods
for Evaluating Solid Waste, Physical/Chemical Methods", EPA
Publication SW-846, as _incorporated by reference in__ARM
17.54.35]1 second—edition,—as—amended—by Hpdate-I {(dpuil-—3084+}

(b) it is a liquid and corrodes steel (SAE 1020) at a
rate greater than 6.35 mm (0.250 inch) per year at a test
temperature of 55°C (130°F) as determined by the test method
specified in "Test Methods for Evaluating Solid Waste,

Physical/Chemical Methods", EPA Publication . SW-846, as
incorporated by reference in ARM 17.54.351 second—edition—ao
amended--py-Update—F—April—1984;-and-Update FI—thpril 1085
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(2) remains the same.

AUTH: 175-10-405, MCA
IMP: 75-10-405, MCA

17.54.324 T (1) A waste exhibits
the characteristic of toxicity if, using the toxicity
characteriptic leaching procedure, test method 1311 in "Test

valuatin Solid Waste Phygical/Chemical

Methods", EPA Publication SW-846, as incorporated by reference
i 7.54.351 the—tkest—methods—deseribed—in-ARM-33-54—35%,
the extract from a representative sample of the waste contains
any of the contaminants listed in Table I at a concentration
equal to or greater than the respective value given in that
table. Where the waste contains less than 0.5% filterable
solids, the waste itself, after filtering  using the
methodology specified in ARM 17.54.351(1) (b), is considered to
be the extract for the purposes of this rule.
(2) remains the same.

AUTH: 75-10-204, 75-10-405, MCA
IMP: 75-10-203, 75-10-204, 15-10-405, MCA

17.54.325 RECLASSIFICATION TO A MATERIAL OTHER THAN A
WASTE (1) In accordance with the standards and criteria in
ARM 17.54.326 and the procedures in ARM 17.54.328, the
department may determine on a case-by-case basis that the
following regycled materials are not wastes:

(a) materials that are "accumulated speculatively! (as
defined in ARM 17.%4.301(3)(h)) without sufficient amounts
being recycled;

(b) materials that are ‘"reclaimed!'s f(as defined in ARM
17.54.301(3)(d})), and then reused within the original primary
production process in which they were generated; or

(c) remains the same.

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-405, MCA

¥/ 2 DARDS D CRITERIA RECLASSIFICATION TQ
A MATERIAL OTHER THAN A WASTE (1) The department may grant
requests for a reclassification from classification as a waste
to those materials that are accumulated speculatively without
sufficient amounts  being recycled if the applicant
demonstrates that sufficient amounts of the material will be
recycled or transferred for recycling in the following year.
If a request for reclassification is granted, it is valid only
for the following year, but can be renewed, on an annual
basis, by filing a new application. The department's decision
wild must be based on the following standawsds—and criteria:

(1) (a) through (3) remain the same.

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-405, MCA
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.54 1 RESEN v P G i TOX
CHARACTERISTIC LEACHING PROCEDURE: CHEMICAL _ANALYSIS TEST
E : TES (6] (1) through (1) (c) remain the

same.

(d) "ASTM Standard Test Method for Analysis of Reformed
Gas by Gas Chromatography, " ASTM Standard D 1946-82,_avajilable
from American i for Testin ial 6 Rac re
Philadelphia, PA 19103;

(e} "ASTM Standard Test Method for Heat of Combustion of

Hydrocarbon Fuels by Bomb Calorimeter (High-Precision
Method) ," ASTM Standard D 2382-83, avajlable from American
Socj for Testing M rial 16 Race reet adelph

PA 19103;

(£} "ASTM Standard Practices for General Techniques of
Ultraviolet-visible Quantitative Analysis," ASTM Standard E

169-87 vail from Ameri Societ or Testing Materi
1916 Race Styeet, Philadelphia, PA 19103;

(g) "ASTM sStandard Practices for General Techniques of
Infrared Quantitative Analysis," ASTM Standard E 168-88,
available from American Society for Testing Materials, 1916
Race Street, Philadelphia, PA 1910

(h) "ASTM Standard Practice for Packed Column Gas

Chromatography," ASTM Standard E 260-85, available from
American $gciety for Testing Materials, 1916 Race Street,
Philadelphia, PA 19103;

(i) "ASTM Standard Test Method for Aromatics in Light
Naphthas and Aviation Gasolines by Gas Chromatography," ASTM
Standard D 2267-88 vailable rom _American _Societ
Testing Materials, 1916 Rag treet, Philadelphia, P 9103;

(j) "ASTM Standard Test Method for Vapor Pressure-
Temperature Relatlonshlp and Initial Decomposition Temperature
of Liguids by Iggt§n1scoge " ASTM Standard D
2879-8692 avallgg from American Society for Testing

aterials, 1916 Ra eet, Phi lphia, PA 19103;

(k) "APTI Course 415: Control of Gaseous Emisgsions,"
EPA  Publication EPA-450/2-81-005, December 1981, which
contains fundamental concepts of operation of equipment and
techniques to control gaseous emissions from stationary
sources, available from National Technical Information
Service, 5285 Port Roval Road, Springfield, VA 22161;

[

4m (1) "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods", EPA Publication SW-846, [Tehird
Eedition (November 1986), as amended by Rev&eten gpgatea I
+Pecemper—19587) (July 1992 I] (September 1994 Augu
1993), IIB_ (January 1995), and II] (December 1996)]. The
Third Edition of SW-846 and Updates I, II, JIA, IIB and III
document number 955-001-00000-1 re availab fr th
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Docume: US Governmen i i Office
DC_ 20402 12-1800. Copi of the fThird
i updates 1s vailable from t National
Technical Information Service (NTIS), 528% Port Royal Road
Springfield, VA 22161, (703) 487-4650. Copies ~may be
i d at Librar US_Environmental Protection A enc
4 M r Washingt n, DC 20460;

T™ Standar t _Methods or Flash Point £
etaflas Tester," ASTM Standard D-3278-7
from American ciety for Testing Material 1916
Race Street, Philadelphia, PA 19103;
TM _Standar Methods or Flash o1 b
Pen - ng _Closed " _ASTM an d -93-7 or
D-93-80, available from American Society for Testing
Materi 1916 Race Stree hiladelphia A 1910
"Flammable and C stible Liquids Code" 1977 or
1981 avai ble from h National Fire Protection
Asgo 470 Atlan \' Bost 02210;
" r dures fo imating the Air Qualij
;mggg; gf Stationary sgggggg, Reviged", October 1992, EPA
b on No E A-450 - avail from Environmental
Pr c Research Triangle Park, NC 27711:
" M tandard e ethods for Preparin
e-Derjiv Fuel (RDF) Sam for alyses Meta
AS dar E926-8 eat Method C-Bomb cid Digestion
Method, available from American Society for Testing Materials,
1916 Race Street, Philadelphia, PA 19103; and

(r) _"API Publication 2517, _Third Edition", ng;ugzx
1989, "Evaporative Loss from External Floating-Roof Tanks,"

av g;laplg from thg American Petroleum Institute, 31220 I, Street
ngton, DC 20005.

(2) remains the same,

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

GENERAL, PRQVISIONS (1) remains the same,

ers wh ortg or imports recover
h_gzsig;& waste subject to the manifesting requirements of
r r subject to t universa waste management
Standardl of ARM 17 %4.311, to or_ from the countries listed in
62 shal mply with CFR_262, sub, t H.

(2} through (4) {(¢) remain the same, but are renumbered
(3) through (5) (c).
(d) For counting requirements, see ARM 17.54.308. Also

40 CFR 261.5(c) and (d) must be used to determine the
i ili o ovisions o thi subchapter hat are
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dependent on calculations of the quantity of hazardous waste
generated per month.

45+ (6) Because of episodic fluectuations in the rate of
accumulation or monthly generation, a generator may at any
given point in time, be sgsubject to different regulatory
requirementsg for differing accumulations or monthly
generations of hazardous waste. The appropriate requirements
in this subchapter become applicable to the generated or
accumulated hazardous waste, as appropriate,. It is the
responsibility of the generator to insure compliance with such
applicable requirements, and to maintain the documentation
necessary to distinguish between such episodic¢ fluctuations.

7 Person respondi to & losiv muniti
mer: in acceordance with 17.54.108 iij r
or M 17.54.612(1) (h) (i) o iv e not required to compl
with the standard this hapter.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

7 .402 HAZARDOUS WAST, ETERMINAT i APP LIT
OF R TQ GENERATOR CATEGORIES:. SPECIAL REQUIREMENTS FOR
CONDITIONALLY EXEMPT SMALIL OQUANTITY GENERATORS (1) through
(4) remain the game,

(5) The following special requirements apply to a
conditionally exempt small quantity generator of acute
hazardous waste:

(a) A——eoﬂditiﬁna%&yw-g*empE—ugeﬂerafenh—ﬂmy—waeeamuieee

T}

kitogreams—(2266-—pounds)—

hazardous waste in a calendar month in quantities greater than
get forth below, all gquantities of that acute hazardous waste
are subiject to full regulation under subchapters 1, 4 [
9, and 11 of this chapter:

i a_ total one kilogram of acute hazardous wastes
listed in 40 CFR 261.31 {incorporated by reference in ARM
17.54.331 261.32 incorporated _ b reference i ARM
17. 32 261 .33 (e incorpgrated by reference in ARM
17.54.333(1 .

(ii) a total of 100 kilograms of__any residue _or
gontaminated soil, waste, or other debrjs resulting from the
clean-up of a spill, into or on any land or water, of any
acute hazardous wastes listed in 40 CFR 261,31 (incorporated

rence i M 17, 331 261.32 incorporated
reference in ARM 17.54.332), or 2631.33(e) (ingorporated by
reference in ARM _ 17.%4.333(1) (q)), {(i.e., thogse rulesg
applicable to generators _of greater than 1000 kg _of
non-acutely hazardous waste in a calendar month).
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(b) In order for acute hazardous wastes generated by a
£ _acute h wasgt i ntities equal r
an_those se i i ii) of this rule_ to
b X ded fro i u i bgecti he
a hall com wi he followin uirements:
(i) ARM 17.54,402(1);: and
ii hi en ula ug wast
-gite. h ene umulate i cute
I w 8 in antiti s r an_thos orth in
i or (i3 of i 1 th ulated
wa a ject to requlation under subchapters 1, 4 6
a 11 o hi chapter. h time period of ARM
17.54.421(2), for accumulation of wastes on-site, begins when
he c t w xceed the applicab ex i limit;

4> (¢} A conditionally exempt gmall gquantity generator
may either treat or dispose of his acute hazardous waste in an
on-site facility, or ensure delivery to an off-site storage,
treatment, or disposal facility. Either facility, if located
in the United States, must ghall meet one of the following
conditions, as applicable—3Fe—must:

(1) be permitted under subchapters 1 or 6 of this
chapter;

(1i) be authorized by EPA to manage hazardous waste;

(iii) be authorized to manage hazardous waste by a state
with a hazardous waste management program approved by EPA;

(iv) be licensed by the department as a solid waste
management system pursuant to ARM Title 17, chapter 50,
subchapter 5 (subject to any applicable restrictions of that
subchapter and any applicable solid waste management system
license restrictions) and, if managed in a wmunicipal solid

w landfi b ubject to 40 CF 58;
(v) be permitted, licenged, or registered by the
depaytme ent to wapage, pon- -municipal non-hazardous waste and, if
managed in a n-municipal non-hazardous waste disposal  unit

after January 1, 1998, it must be subject to the reguirements
in 40 257.5 thr 7.3
{vi) be a facility which:
-+ (A) beneficially useg or re-uses, or legitimately
recycleg or reclaimg wasteg; or
{B) treatg waste prior to beneficial use or re-use,
or 1egltimate recycllng or reclamatlonﬂ- or

v v ma der 40 CFR 273
(ingorporated by reference in ARM 17.54.311(1)(a)) be a
universa) waste handler or destination facility subject to the
requirements of 40 CFR part 273.

6 The followin special _requirementg appl to

di exempt sm anti nerator of hazardous
waste;
na exem) small guanti n r ma
either treat or dispose of their hazardous waste in an on-site

i ngur eliver off-gite storage
treatment, or disposal facility. Eithex facility, if located
in nited States 1 mee )} of the followin
conditions, as applicable:
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(i) be permitted under subchapters 1 or 6 of thig
chaptey;
be authorized b o] e _h.

be lic e n wa
nagement m__pursuant t it i
ubch i o _any applic
; s angd ar L = gte 2 Bygte
license_ restrictions) and, if managed in_a_.municipal solid
waste dfi b ject t 0 R ;

(v) be permitted, licensed or registered by the
department to manage nop-munigipal non-hazardous waste and, if
managed in a non-municipal non-hazardous waste disposgal unit
after January 1, 1998, be subject to the requirements in 40
CFR.257.5 through 257.30; or

vi b ili whi

eficia e - o 1
recycles or reclaims waste; or

{(B) treatgs waste prior to beneficial use or re-use, or
legitimate recycling or reclamation; or

(vii) for universal waste managed under 40 CFR part 273
(incorporated by reference in ARM_17.54.311{(1){(a)), be a
uniy W n or degtination facilit ubi

requirements of 4Q CFR 273.

+e} (7) A conditionally exempt generator's hazardous
waste may be mixed with a solid waste (non-hazardous waste)
and remain subject to these limited requirements even though
the resultant mixture exceeds the quantity 1limitations
identified in ARM 17.54.401(4) unless the mixture meets any of
the c¢haracteristics of hazardous wastes identified in ARM
17.54.320 through 17.54.324.

+d> (8) If a conditionally exempt generator's hazerdeus
wastes are mixed with used oil, the mixture is subje¢t to the
requirements of 40 CFR Ppart 279 (incorporated by reference in
ARM 17.54.309(5)). Any material produced from such a mixture
by processing, blending, or other treatment is also so
regulated—f—it—3 :

AUTH: 75-10-204, 75-10-405, MCA
IMP: 75-10-204, 75-10-405, MCA

17.54.408 MANIFEST GENERAL REQUIREMENTS (1} through (5)
remain the same.

(6) The requirements _of this subchapter and ARM
17.54.417(2) do not apply to the transport of hazardous wastes
on a i ivate right-of-way within o o the bo
of contiquous prope und the control of ame pers
even if such contiguous property is divided by a public or
private right-of-way. Notwithstanding ARM 17.54.501, the

nerator or transpor shall comply wi he requi
for transporters set forth jin ARM 17.54.511 and 17.%4.512 ip
the event of a discharge of hazardous waste on a public or

private right-of-way.
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(6) remains the same, but is renumbered (7).

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

7 4 TERNATION, HIP (1) Any person who
exports a hazardous waste from Montana to a foreign country or
imports hazardous waste from a foreign country into Montana
must ghall comply with the requirements of this chapter and
with the special requirements of this rule. Except to the
extent 40 CFR 262.58 apd 40 CFR 262, subpart H, provides
otherwise, a primary exporter of hazardous waste must ghall
comply with the special requirements of this rule and a
transporter transporting hazardous waste for export must shall
comply with applicable requirements of subchapter 5 of this
chapter.

(2) through (3)(a) remain the same.

(b) Netifiestion—shall—be—sent—te—the—0ffice—of Wante

déap*ayed-—en-ehe~_{reﬂ;——oé—mthe——eﬁve%eper Notifications
gubmitted by mail must be gent to the following mailing

d : ice of Enforcement and Compliance Assuran
Offj mpliance, Enforcement Plannin Targetin ang
Data Division (2222A), Environmental Protection Adency, 401 M

. i DC . and-delivered notifications

must ivered to: i of Enforcement and Compliance
Office of Complianc men Plannin

d Data Divigio 22224 i me Protection

Agency, Ariel Rios Bldg.,, 12th St. and Pennsylvania Ave. NW.,

W i DC 20004. In both cases, the following must be

prominently digplaved on the front of _the envelope:

YA jon: Notification ntent to Export".

(c¢) through (6) (a) remain the same.

(b) Reports—regquired—to—be—filed—with—ehe—EPA—phall—be
sent—to—the—following—addrens—0ffice—of Wante—Programs

Protestion—igeney—iOt—Mofrpaat—aH-——Washington,—BC—2 0466
Apnual reports submitted bv mail must be sent to the following

aili add, :  Office of Enforcement Compliance
Asgurance, Office of Compliance, Enforcement Planning,
Targetina, and Data Division (2222A), Environmental Protection
Agency, 401 M gt. SW, Washington, DC _20460. Hand-delivered

reports must be delivered to: Office of Enforcement and
Compliance Assurance, Office _of Compliance, Enforcement
r in d Data Division 2227 Environm 1
n_ A rie i 1dg., 12th . and Penngylvania

v W ingto D

(7) and (8) remain the same.

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-405, MCA
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7.54.501 GENE Q NS (3) and (2) remain the
same.
re i ive U
em n i rdance with 1 L1 i
7 . i iv o ir compl
with r i .
(4) [RULES XI and XII] identify how the requirements_of
i to milita nitions cil ifie
waste I d
sporter of a wa ubjec
manifestin uirement £ subch er 4 r biec
universal wagte management standards of ARM 17.54.311, that is
i imported from or exported of countrie
in 40 CFR 8 or purposes of very i u
subpart r 263 an 1 ther relev
requirements of subpart H of 40 CFR part 262, including, but

not limjted to, 40 CFR 262.84 for tracking documents.

AUTH: 75-10-204, 75-10-405, MCA
IMP: 75-10-204, 75-10-212, 75-10-214, 75-10-221, 75-10-
225, 75-10-40%, MCA

17.54.505 MANTFEST SYSTEM (1) A transporter may not
accept hazardous waste from a generator unless it is
accompanied by a manifest, signed by the generator 1in
accordance with subchapter 4 of this chapter. 1In the case of
exports other than thoge subject to subpart H of 40 CFR part
262, a transporter may not accept such waste from a primary
exporter or other person+

+a)> if he knows the shipment. does not conform to the EPA
acknowledgment of consent; and

4k} unless, in addition to a manifest aigned in
accordance with provisions of ARM 17.54.408, such waste is
also accompanied by an EPA acknowledgment of consent which,
except for shipment by rail, is attached to the manifest (or
shipping paper for exports by water [bulk shipment]). For
e rtg o ardous waste subject t requirem
subpart H of 40 CFR part 262 t sporter ma
hazardoug waste without a tracking document that includeg all
information required by 40 CFR 262.84.

(2) through (8) remain the same.

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-405, MCA

17.54,.511__HAZARDOUS WASTE DISCHARGES--IMMEDIATE ACTION

(1) through (3) (b) remain the same.

(¢) give notice to the department by immediately
contacting the Montana hazardous materials emergency response
system ((406)444—6933F 841-3911) . .

(4) and (5) remain the same.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA
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7 EMERGE] PAREDNESS PREVENTION AN]
E NSE TRANSFER FAC (1) through (2) (c) (ii) remain
the same.

(iii) In the event of a fire, explosion, spill or other
release which could threaten human health or when the
emergency coordinator has knowledge that a spill has reached
surface water, the emergency coordinator shall immediately
notify the National Response Center (using the 24-hour
toll-free telephone number (800)424-8802) and the department
(using the 24-hour telephone number (406)444—69%F 841-3911.
The notifications must include the following information:

(A} through (3) remain the same.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

17.54.601 PURPOSE; APPLICABILITY (1) remains the same.

(2) Except as provided in 40 CFR 265.1080(b), the
standards of 40 CFR part 265 (incorporated by reference in ARM
17.54,609(5)), ®Pthe requirements of this subchapter, and of 40
CFR 264.552 end, 264.553, and__264.554 (all adopted and
ipgorporated by reference in ARM 17,54.702(5)) apply to owners
and operators of all facilities which treat, store or dispose
of hazardous waste referred to in ARM 17.54.150.+—end &The 40
CFR part 26B standards incorporated by reference in ARM
17.54.150 are considered material conditions or regquirements
of the interim status standards of this subchapter.

AUTH: 75-10-404, 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54 STANDARDS FO! EXISTING _FACILITIE WITH

EMPO PERMIT INTERIM STATUS (1) A person who receives

a temporary permit under ARM 17.54.605 must shall comply with

the standards and requirements in 40 CFR Ppart 265, subparts B

through and including BBEE excluding subparts H and R and 40
CFR 265.75.

(2) through (4) remain the same.

(5) The department hereby adopts and incorporates herein
by reference 40 CFR P$part 265, subparts B through and
including BBEE, and excluding subparts H and R and 40 CFR
265.75. The correct CFR edition is listed in ARM 17.54.102.
The equivalent of gubpart H is set forth in subchapter 8 of
this chapter. The equivalent of 40 CFR 265.75 is set forth in
ARM 17.54.613. Subparts B through Q of 40 CFR Ppart 265 are
federal agency rules setting forth general facility standards
(B); requirements for preparedness and prevention (C);
requirements for contingency plan and emergency procedures
(D); manifest system, recordkeeping and reporting requirements

(E}); ground water monitoring requirements (F); closure and
post-closure requirements (G); requirements for wuse and
management of containers (I), tanks (J), surface impoundments

(K), waste pileg (I,), land treatment units (M), landfills (N),
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incinerators (0), thermal treatment units (P), chemical,
physical and biological treatment units (Q); requirements for
drip pads at wood treating operations (W); air emission
standards for process vents (AA); air emission standards for
equipment leaks (BB); weand requirements for containment
buildings (DD); and_ hazardous waste munitions and explosives
storage (EE), A copy of 40 CFR Ppart 265, subparts B through
and including BBEE, excluding subparts H and R, or any portion
thereof, may be obtained from the Department of Environmental
Quality, PO Box 200901, Helena, MT 59620-0901.

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

. 7.54.610 CHANGES DURING TEMPORARY PERMITTI RI
STATUS) (1) through (2) (g) remain the same.
h changes necessary to comply wit tandards unde

CFR_part 63, subpart FEE--National Emigsion Standards for
Hazardous Air Pollutants From Hazardoug Waste Combustors.

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54.612 EXCLUSIONS (1) through (1) (f) remain the
same.

(g) the owner or operator of an "elementary
neutralization unit" or a "wastewater treatment unit" as
defined in ARM 17.54.201, provided that if the owner or
operator is diluti h ous igqnitabl 00 wastes her
than the D001 High TOC Subcategory defined in_ 40 CFR 268.40
ingorporated by reference in ARM_17.54.15%0, Table Treatument
Standards for Hazardous Wagtes or reactiv Doo wa to
remove the characterigtic before land digposal, the
own ope r shall comply wi the reguireme set out in
40 CPFR 265.17(b incorporated reference in M 17.54.60

(h) (i) except as provided in (1) (h) (ii) below, a person
engaged in treatment or <containment activities during
immediate response to a hazardous waste discharge, e® an
imminent and substantial threat of a hazardous waste

dlscharge, or an 1mmed1g§§ th;eg; to human health, public
t vironmen from own

ggectgd pregsence of military munitions, other explosive
mg;grial, Qr _an explosive devige, as determined by an
"explogive _or munitions emerdency response gpecialist" ag
defined in 17.54.201.

(ii) An owner or operator of a facility otherwise
regulated by this subchapter mwste ghall comply with all
applicable requirements of 40 CFR PBpart 265, subparts C and D.

(iii) remains the same.

In the e of an explogives or munitions emergen
r onse, if a fe al, stat tribal or local officia tin
within the scope of his or her official resgponsibilities, or
an_ _explosives or munitions emerdgency response spegialist,
determines that immediate removal of the material or waste is
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n Yy _to protect human health or the environment, that
officia Qr specialist may authorize the removal of the
materia or waste by transporters who do not have EPA
identification numbers and without th preparation gg a
manif cas involvin mi
ns the ondi i} m n res se
igt's o ni ional unit sha i cords for
ears ide ing the d s_of the r responsible
rE0n r ndi hi t and descriptio of material
ed jts dis jtion.
(i) and (j) remain the same.
univergal waste han r and universgal wagte
tran rs (as defined in AR 7.54.201) handlin he_wastes
liste ow. ‘Th handle re subject to regqulation under
40 F! art 273 in rated b re ence in
17 1(1 when ha in the followin univergal
wastes;
i batteries as degcribed in__40 CFR 273.2
incor; d b eference in 17.54.311 (31
i esticides as degcribed in__40 CFR 273.3
coO b eference in ARM 17.54.311(1 ;_and
(iii) thermostats _as described in 40 CFR 273 .4

i rated by reference in ARM 17.54.311(1
e (1) the disposal of wastes in anECtlon wells;
"however, where injection wells have associated surface
facilities that treat, store or dispose of hazardous waste,
guch associated surface facilities are subject to the
requirements of this subchapter.

m ES XII and XIIi] identify when the requirements

of this subchapter apply to the storage of military munitions
lassif}] ag wa under U IX X]l. The treatment and
i of h dous waste military munitjons are sgubject to

the agpplicable permitting, procedural, and technical standards

of is ter.

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

7.54.7 PURPOSE (1) through (3) (a) remain the same.

(b) ownerg or operators of solid waste management
systems licensed by the department pursuant to ARM Title 17,
chapter 50, subchapter 5, if the only hazardous waste the
facility treats, stores, or dispogses of is excluded from
regulation by ARM 17.54.402(5) (special requirements for
conditionally exempt generators); and

(c) owners or operators of facilities managing
recyclable materials described in ARM 17.54.309(1) (b), (c),
and (d), except to the extent they are referred to 1in
subchapter 11 of this chapter, in 40 CFR part 279
(incorporated by reference in ARM 17.54.309), or in subparts
C, F, or G of 40 CFR Ppart 266 (incorporated by reference in
ARM 17.54.309(5))—; and

d ive waste a er and universal wagte
transporters {ag defined in ARM 17.54.201) handling the wastes
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i d b The dler biject ulation unde
CF ar 273 i orated eren
17.5 11(1) {(a when andlin llowin univi
wagtes:
i erie j in 1
{incorporated by reference in ARM 17.54.311(3)(a});
ii joide ibe i
incor erence i 311 (1

(1ii) thermostats as described in 40 CFR 273.4
(incorporated by reference in ARM 17.54.311(31) (a)).

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54.702 STANDARDS UIREMENTS FOR __ P TTE
FACILITIES (1) Except as provided in ARM 17.54.137, any
person who owns or operates a HWM facility muse ghall comply
with the standards in 40 CFR Ppart 264, subparts B through and
including BBEE, excluding subpart H and 40 CFR 264.75.

(2) through (4) remain the same.

(5} The department hereby adopts and incorporates herein
by reference 40 CFR #¥part 264, subparts B through and
including BBEE, excluding subpart H and 40 CFR 264.75. The
correct CFR edition . is 1listed in ARM 17.54.102. The
equivalent of subpart H is set forth in subchapter 8 of this
chapter. The equivalent of 40 CFR 264.75 is set forth in ARM
17.54.705. Subparts B through BBEE, excluding subpart H, are
federal agency rules setting forth, respectively, general
facility standards (B); requirements for preparedness and
prevention (c); requirements for «contingency plan and
emergency procedures (D); manifest system, recordkeeping and
reporting requirements (E); ground water monitoring
requirements (F); closure and post-closure requirements (G);
requirements for use and management of containerg (I), tanks
(J), surface impoundments (K), waste piles (L), land treatment
units (M), landfills (N), and incinerators (0); corrective
action for solid waste management units (8); requirements for
drip pads at wood treating operations (W); requirements for
miscellaneous units (X); air emission standards for process
vents (AA); air emission standards for equipment leaks (BB);
emd requirements for containment buildings (DD); and hazardous
waste munitions and explosives storage (EE). A copy of 40 CFR
Ppart 264, subparts B through and including BBEE, excluding
subpart H or any portion thereof, may be obtained from the
Department of Environmental Quality, PO Box 200901, Helena, MT
59620-0901.

(6) remains the same.

AUTH: 75-10-405, 75-10-406, MCA
IMP: 75-10-405, 75-10-406, MCA

17.54.907 PUBLIC NOTICE QF PERMIT ACTIONS AND PUBLIC

CQMMENT PERIOD (1) The department adopts and incorporates by
reference herein 40 CFR 124 .31, 124.32 and 124.33, with the
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o] i ragra under ¢ch _section, which is
replaced ag  follows:

1(a): equiremen o hi tion appl
to applications for ipnitial permits for hazardous wagte
management units. The requirements of thig section shall_also

licationg for renewal o ermites for such units

where a gignificant change in facility operations ie proposed.
For _the purposes of this section, a “significant change" is
an hat wou ualif 8 a ior it ification
under ARM 17.54,126. The requirements of this section do not
apply to minor permit modifications upder ARM 17.54.128 or to
aJ i tha e ubmitte e sole urpo f
conductina post-closure activities or post-closure actjvities
and corrective action at a fagility.

(b) 124.,32(a): The reguirements of thig_gection apply
to al)l applications for initial permits for hazardous waste
ma ment unitg, The requirements of this section shall also
apply to applications for revocation and reissuange of permits

r h uni der ARM 17.54.126. The uirements of thi
gection do not apply to permit modifications under ARM

7 12 r mit appli ions submitted for the sole
purpose of conducting post-glosure activities or post-closure
activities and corrective agtion at a_facility.

{c) .124.33(a}; The requirements of this section apply

to all applications for permits for hazardous waste management

8.
(1) through (9) remain the same, but are renumbered (2)
through (10).

AUTH: 75-10-405, MCA
IMP: 75-10-405, 75-10-406, MCA

7.54,1101 APPLICABILITY (1) through (2) (b) remain the
game .

(c) Hazardous wastes that are exempt from regulation
under ARM 17.54.307 and 17.54.309(1) (c)w—twiii-(iii)and (iv]),
and hazardous wastes that are subject to the special
requirements for conditicnally exempt small quantity
generators under ARM 17.54.402(2).

{(d) and (3) remain the same.

(3) (a) To be exempt from ARM 17.54.1105 through
17.54.1113, an owner or operator of a metal recovery furnace
or _ _mercury recovery furnace must ghall comply with the

following requirements, except that an owner or operator of a
lead or a nickel-chromium recovery furnace, or a metal
recovery furnace that burns baghouse bags used to capture
metallic dusts emitted by steel manufacturing, must ghall
comply with the requirements of (3) (c) of this rule:

(i} through (3) (b) remain the same.

(¢) To be exempt from ARM 17.54.1105 through 17.54.1113,
an owner or operator of a lead or nickel-chromium gr wmercury
recovery furnace, or a metal recovery furnace that burns
baghouse bags used to capture metallic dusts emitted by steel
manufacturing, must shall provide a one-time written notice to
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the department identifying each hazardous waste burned and
specifying whether the owner or operator claims an exemption
for each waste under this gubsection or (3){a) of this rule.
The owner or operator muse ghall comply with the requirements
of (3)(a) of this rule for those wastes claimed to be exempt
under that section and must& ghall comply with the requirements
below for those wastes claimed to be exempt under this
Bsubsgection.

(i} The hazardous wastes listed in 40 CFR part 266,
Appendices X1, and XI1, and XIII (as incorporated by reference
in ARM 17.54. 1118) ef-phis—subehapter and baghouse bags used
to capture metallic dusts emitted by steel manufacturing are
exempt from the requirements of (3)(a) of this rule, provided
that:

(A) A waste listed in 40 CFR part 266, Appendix XI (as
incorporated by reference in ARM 17.54.1118) must contain
recoverable levels of lead, a waste listed in 40 CFR part 268§,
Appendix XII (as incorporated by reference in ARM 17.54.1118)
must contain recoverable levels of nickel or chromium, a_waste
listed in 40 CF art 266, Appendix XIII (as in
reference in ARM 17.54.1118) must contain recov ble 1
of mercury and contain less than 500 ppm of 40 CFR part 261,
Appendix VIII organic constituents, and baghouse bags used to
capture metallic dusts emitted by steel manufacturing must
contain recoverable levels of metal; and

(B) through (D) remain the same.

(ii} The department may decide on a case-by-case basis
that the toxic organic constituents in a material listed in 40
CFR part 266, Appendix XI., er XII, or XIIJI (as incorporated by
reference in ARM 17.54.1118) ef—this—suwbehapter that contains
a total concentration of more than 500 ppm toxic organic
compounds listed in ARM 17.54.352(1) (b), may pose a hazard to
human health and the environment when burned in a metal
recovery furnace exempt from the requirements of this
subchapter. In that situation, after adequate notice and
opportunity for comment, the metal vrecovery furnace will
become subject to the requirements of this subchapter when
burning that material, In making the hazard determination,
the department will consider the following factors:

(A) and (B) remain the same.

{C) Whether the acceptable ambient levels established in
40 CFR part 266, Appendices 1V or V (as incorporated by
reference in ARM 17.54,1118) ef—this—subchapter may be
exceeded for any toxic organic compound that may be emitted
based on dispersion modeling to predict the maximum annual
average off-site ground level concentration.

(4) through (6) remain the same,

AUTH: 75-10-405%, MCA
TMP: 75-10-405, MCA

17.54.1105 PERMIT _ STANDARDS FOR BURNERS (1) through
(5) (h) (i) (A) remain the same.
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(B) If specified by the permit, carbon monoxide (CO),
hydrocarbons (HC), and oxygen on a continuous basis at a
common peint in the boiler or industrial furnace downstream of
the combustion zone and prior to release of stack gases to the
atmosphere in accordance with operating requirements specified
in (5) (b) (ii) of this rule. CO, HC, and oxygen monitors must
be installed, operated, and maintained in accordance with

- methods specified in 40 CFR part 266, Appendix IX (as
incorporated by reference in ARM 17.54.1118) ef—&his

(5) (h) (i) (C) through (6) (d) remain the same.

(e) Sampling and analysis shall be in conformance with
procedures described in Test Methods for Evaluating Solid
Waste, Physical/Chemical Methods (incorporated by reference in
ARM 17.54.351). The statistical methodology will be the same
employed for Bevill residue determinations as described in 40
CFR part 266, Appendix IX ef—this—subehapter. That is, the
annual samples (taken after hazardous wastes are burned) will
be compared to background samples for the constituents of
concern. The 95% confidence interval about the mean of the
background levels must be used in the comparison of the annual
and background samples. The concentration of a constituent in
the annual sample is not considered to be gsignificantly higher
than in the background sample if the concentration does not
exceed the upper limit of the 95% confidence interval about
the mean that was established for the background level.

(f) remains the same.

AUTH: 75-10-405, 75-10-406, MCA
IMP: 75-10-405, 75-10-406, MCA
7. .1106 STANDAR ONTROL _QRGANIC EMISSIONS

(1) through (2) (a) remain the same.

(b) €O and oxygen shall be continuously monitored in
conformance with "Performance Specifications for Continuous
Emission Monitoring of Carbon Monoxide and Oxygen for
Incinerators, Boilers, and Industrial Furnaces Burning
Hazardous Waste" in 40 CFR part 266, Appendix IX (as
incorporated by reference in ARM 17.54.1118) ef—this

(¢) through (3) (b) remain the same.

{(c) HC shall be continuougly monitored in conformance
with "Performance Specifications for Continuous Emission
Monitoring of Hydrocarbons for Incinerators, Boilers, and
Industrial Furnaces Burning Hazardous Waste" in 40 CFR_part
266, Appendix IX (as incorporated by reference in ARM
17.54.1118) eof—this—nubehapeer. €0 and oxygen shall be
continuously monitored in c¢onformance with (2)(b) of this
rule.

(d) and (4) remain the same.

{(5) Owners and operators of boilers and industrial
furnaces muet ghall conduct a site-specific risk assessment as
follows to demonstrate that emissions of chlorinated
dibenzo-p-dioxins (PCDDs) and dibenzofurans (CDDs/CDFs) do not
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result in an increased lifetime cancer risk to the
hypothetical maximum exposed individual (MEI) exceeding 1 in
100,000 (this provision may be waived if the owner or operator
of the facility can demonstrate, to the satisfaction of the
department, that raw materials and fuels used are such that
dioxins and furans would not be present in waste residues or
emisgions) :

(a) During the trial burn, determine emission rates of
the tetra-octa congeners of echlorinated—dibense-p-dionins
+PCDD8} and €ibernsefurans—{CDDs/CDFs3 using Method 2300233,

"Sa i M (¢} T t Dj
Pol lorinated ibenzofur isgions i
fo) " from _EP. Publicati W-846 4Betermination—eof

il £ DEe)—f ; : L imed tireTH
(as incorporated by reference in ARM 17.54.333835]1) ef—this

‘ (b) Estimate the 2,3,7,8-TCDD toxic¢ity equivalence of
the tetra-octa CDDg/CDFs congeners using "Procedures for
Estimating the Toxicity Equivalence of Chlorinated
Dibenzo-p-Dioxin and Dibenzofuran Congeners' in 40 CFR part
266, Appendix IX (as incorporated by reference in ARM
17.54.1118) ef—this—subehapte®. Multiply the emission rates
of CDD/CDF congeners with a toxicity equivalence greater than
zero (see the procedure) by the calculated toxicity
equivalence factor to estimate the equivalent emission rate of
2,3,7,8-TCDD;

(c) Conduct dispersion modeling using methods
recommended in Appendix W of 40 CFR part 51 ("Guideline on Air
Quality Modelg {reviged)" {1986) and its supplements),

4 . 3 3 the "Hazardous
Waste Combustion Air Quality Screening Procedure",
provided in Appendiees—¥—and Appendix IX of 40 CFR part 26
respeetivelyr or “EPA—&3HHHF{K&%eﬁtﬂg—Preeedare“w&ﬁ—dese*tbed
in "Screening Procedures for Estimating Air Quality Impact of
Stationary Sources, reviged" (as incorporated by reference in
ARM 17.54.33#8351), to predict the maximum annual average
off-site ground level concentration of 2,3,7,8-TCDD
equivalents determined under (5)(b) above. The maximum annual
average em—eiee concentration must be used when a person
resides on-site; and

(d) The ratio of the predicted maximum annual average
ground level concentration of 2,3,7,8-TCDD eq71va1ents to the
risk-specific dose for 2,3,7,8-TCDD (2.2 X 10°') provided in 40
CFR_part 266, Appendix V (as incorporated by reference in ARM

17.54.1118) ef—this—subshapter—22-% 36"+ shall not exceed
1.0.
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{(7) through (9) remain the same, but are renumbered (&)
through (8).

AUTH: 75-10-40%, MCA
IMP: 75-10-405, MCA

17.54.1107 STANDARDS TO CONTROL PARTI E MATTER

(1} A boiler or industrial furnace burning hazardous
waste may not emit particulate matter in excess of 180
milligrams per dry standard cubic meter (0.08 grains per dry
standard cubic foot) after correction to a stack gas
concentration of 7% oxygen, using procedureg prescribed in 40
CFR Ppart 60, Appendix A, methods 1 through 5, and 40 CFR part
266, Appendix IX (as incorporated by reference in ARM
17.54.1118) ef—thia—aubehaptesr.

(2) remains the same.

AUTH: 75-10-40%, MCA
IMP: 75-10-405, MCA

17.54.1108 STANDARDS TO CONTROL METALS EMISSIONS

(1) The owner or operator muase shall comply with the
metals standards provided by (2), (3), (4), (5), or (&) of
this rule for each metal listed in (2) (b) of this rule that is
present in the hazardous waste at detectable levels using
analytical procedures specified in Test Methods for Evaluating
Solid Waste, Physical/Chemical Methods (SW-846), incorporated
by reference in ARM 17.54.351(1)+e} (1}.

(2) Tier I feed rate screening limits" for metals are
specified in 40 CFR part 266, Appendix I (as incorporated by

reference in ARM 17.54.1118) as a function
of terrain-adjusted effective stack height and terrain and
land use in the vicinity of the facility. Criteria for

facilities that are not eligible to comply with the screening
limits are provided in seerien (2) (g) of this rule.

(a) Nenecarcinegenie—metals— The feed rates of antimony,
barium, lead, mercury, thallium, and silver in all feed
streams, including hazardous waste, fuels, and industrial
furnace feed stocks shall not exceed the screening limits
specified in 40 CFR part 266, Appendix I (as incorporated by
reference in ARM 17.54.1118) ef—+thissubehapten.

(i) and (ii) remain the same.

(b) Carcinogeniemetato-

(i) The feed rates of arsenic, cadmium, beryllium, and
chromium in all feed streams, including hazardous waste,
fuels, and industrial furnace feed stocks shall not exceed
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values derived from the screening limits specified in 40 _CFR
part 266, Appendix I (as incorporated by reference in ARM
17.54.1118) ef—this—subchapten, The feed rate of each of
these metals is limited to a level such that the sum of the
ratios of the actual feed rate to the feed rate screening
limit specified in Appendix I shall not exceed 1.0, as
provided by the following equation:

n AFR,y,

z I 1.0

i=1 FRSL,

where:

n=number of carcinogenic metals

AFR=actual feed rate to the device for metal "i"
FRSL=feed rate screening limit provided by 40 CFR part
266, Appendix I {(as incorporated by reference in ARM
17.54.1118) ef—eht&—sabehapber for metal "i®

(ii) through (B) remain the same.
(c) (1) The terrain-adjusted effective stack height
(TESH) is determined according to the following eguation:

TESH=Ha+H1-Tr
where: :
Ha=Actual physical stack height
Hi=Plume rise as determined from 40 _CFR part 266,
Appendix VI {as incorporated by reference in ARM
17.54.1118) eof—thiv—subehapter as a function of stack
flow rate and stack gas exhaust temperature.
Tr=Terrain rise within 5 kilometers of the stack.

(ii) through (2) (d) remain the same.

(e) The screening limits are a function of whether the
facility is located in an area where the land use is urban or
rural. To determine whether land use in the vicinity of the
facility is urban or rural, procedures provided in 40 _ CFR_part
266, Appendices Appendix IX e»-¥ (as incorporated by reference
in ARM 17.54.1118), or 40 CFR_part 51, Appendix W ef—&his
subekapter shall be used.

(f) through (h) remain the same.

(3) Tier II emission rate screenlng limit gw———-—FEminsicn
rate—seseening—limits are specified in 40 CFR part 266,
Appendix I (as incorporated by reference in ARM 17.54.1118) as
a function of terrain-adjusted effective stack height and
terrain and land use in the vicinity of the facility. Criteria
for facilities that are not eligible to comply with the
ascreening limits are provided in (2) (g) of this rule.

(a) Neﬂea*etnegen*e——mefa&e? The emission rates of

nedgeni metal ag antimony, barium, lead,
mercury, thallium, and silver shall not exceed the screening
limits specified in 40 CFR part 266, Appendix I (as
incorporated by reference in ARM 17.54.1118) ef—+this
subchapter
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(b) €aveineogenie—metalsr The emission rates of
carcipogenic metals such ag arsenic, cadmium, beryllium, and
chromium shall not exceed values derived from the screening
limits specified in 40 CFR part 266, Appendix I (as
incorporated by reference in ARM 17.54.1118) ef-—ehis

The emission rate of each of these metals is
limited to a level such that the sum of the ratios of the
actual emission rate to the emission rate screening limit
specified in Appendix I “4es—incerperated—by—wefemence —in—ARM

- shall not exceed 1.0, as provided by the following

equation:

n AER,,

X 1.0

i=1 ERSL,,
where:

n=number of carcinogenic metals

AER=actual emission rate for metal "i"

ERSL=emission rate screening limit provided by 40 CFR
part. 266, Appendix I (as incorporated by reference in ARM
17.54.1118) ef—thig—subehapter for metal "i".

(c)} through (4) (a) remain the same.

(b) 40 CFR.__part 266, Appendices v and V (as
incorporated by reference 1in ARM 17.54.1118), 1list the
acceptable ambient levels for purposes of this rule, Reference
air concentrations (RACs) are 1listed for the noncarcinogenic
metals and 10° risk-specific doses (RSDs) are listed for the
carcinogenic metals. The RSD for a metal is the acceptable
ambient level for that metal provided that only 1 of the 4
carcinogenic metals is emitted. If more than 1 carcinogenic
metal is emitted, the acceptable ambient level for the
carcinogenic metals is a fraction of the RSD as described in
(4) (c) below.

{c) through (f) remain the same.

(5) The owner or operator may adjust the feed rate
screening limits provided by 40 CFR part 266, Appendix I (as
incorporated by reference in ARM 17.54.1118), ef—4hin

to account for site-specific dispersion modeling.
Under this approach, the adjusted feed rate screening limit
for a metal is determined by back-calculating from the
acceptable ambient level provided by 40 CFR part 266,
Appendices IV and V {as incorporated by reference in ARM
17.54.1118), ef—this—subehapter using dispersion modeling to
determine the maximum allowable emission rate. This emission
rate becomes the adjusted tier I feed rate screening limit.
The feed rate screening limits for carcinogenic metals are as
prescribed in (2) (b} of this rule.

(6) : i 4 o

+4&)} The department may approve on a case-by-case bagis
approaches to implement the tier II or tier III metals
emigsion limits provided by (3) or (4) of this rule
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alternative to monitoring the feed rate of metals in each
feedstream.

4+ (7)) The emission limits provided by (4) of this
rule must be determined as follows:

4+ (a) For each noncarcmogenm metal, by Dback-
calculating from the RAC provided in 40 CFR part 266, Appendix
IV (as incorporated by reference in ARM 17.54.1118), eé—thims
subehapter» to determine the allowable emission rate for each
metal using the dilution factor for the maximum annual average
ground level concentration predicted by dispergion modeling in
conformance with 483 (9) of this rule; and

443 (b) For each carcinogenic metal by-

4A> Bback-calculating from the RSD provided in 40 CFR
part 266, Appendix V (as incorporated by reference in ARM
17.54.1118), ef—this—subehapter to determine the allowable
emission rate for each metal if that metal were the only
carcinogenic metal emitted using the dilution factor for the
maximum annual average ground level concentration predicted by
dispersion modeling in conformance with +8+ (9) of this rule;
and

(B) remaing the same but is renumbered (c).

+H—-Emiasion—testingr
+o- (8) Emission testing for metals shall be conducted

using ho 0060 "Determinations £ Metal in Stack
Emigsiona", from EPA Publication SW-846,

Fretmr—eao—deseribed—in—Appendisx—3IX (as incorporated by
reference in ARM 17.54.3%138-351) +—ef—thig—subekapten.

4= (9) Emissions of chromium are assumed to be
hexavalent c¢hromium unlegs the owner or operator c¢onducts
emigsions testing to determine hexavalent chromium emissions

using procedures prescribed in Met 0 "D rminatio
n romium Emigs rom tionary Sourceg", from
EPA E ublication SW-846, Appendbxe—Ik (as incorporated by
reference in ARM 17.54.3338351) ef—this—subehapten,

48+ (10} Dispersion modeling required under this rule

shall be conducted according to methods recommended in 40 CFR

rt 1 Appengdix W "Guideline on ir ualit Models
reviged) " 86 n it u ment :

+ the "Hazardous Waste Combustion Air Quality
Screening Procedure" described 1n 0 CFR p_agt 266, Appendix IX

, or L4LEPA

in ‘"Screening

Procedures for Estimating Air Quality Impact of Stationary
Sources, Revised,” incorporated by reference in  ARM
17.54.333835] to predict the maximum annual average off-site
ground level concentration. However, on-site concentrations

must be considered when a person resides on-site,
(9) remains the same but is renumbered (11).

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA
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17 .110 ST, ARDS TO COl OL N CH C
AND CHLORINE GAS (CL,) EMISSIONS (1) remains the same.

(2) (a) Tier I feed rate screening limits—Feed—rate
sereentag—timits are specified for total chlorine in 40 CFR
part 266, Appendix II (as incorporated by reference in ARM
17.54.1118), of —thig——subechapter as a function of
terrain-adjusted effective stack height and terrain and land
use in the vicinity of the facility. The feed rate of total
chlorine and chloride, both organic and jinorganic, in all feed
streams, including hazardous waste, fuels, and industrial
furnace feed stocks shall not exceed the levels specified.

(b) Tier II em1ssion—1ﬂﬁe—ﬂereeﬂtﬁg—&imtbe————sm*eaten
rate gcreening limits for HCl and Cl, are specified in 40 CFR
part 266, Appendix III (as 1ncorporated by reference in ARM
17.54.1118), of—rthia-——aubehapter as a function of
terrain-adjusted effective stack height and terrain and land
use in the vicinity of the facility. The stack emission rates
of HC1l and (1, shall not exceed the levels specified.

(c) through (d) remain the same.

(3) 4 £ 3 3 -

+a+ Conformance with the tier III controls must be
demonstrated by emiasions testing to determine the emission
rate for HCl and Cl,, air dispersion modeling to predict the
maximum annual average off-gite ground level concentration for
each compound, and a demonstration that acceptable ambient
levels are not exceeded.

4=+ (a) Acceptable ambient levels. 40 CFR part 266,
Appendix IV (as incorporated by reference in ARM 17.54.1118),
lists the reference air concentrations (RACs) for HC1 (7
micrograms per cubic meter) and Cl, (0.4 micrograms per cubic
meter) ,

(c) remains the same but is renumbered (b).

(4) remaing the same.

(5) The owner or operator may adjust the feed rate
gcreening limit provided by 40 CFR_part 266, Appendix II (as
incorporated by reference in ARM 17.54.1118), ef-thin

to account for site-specific dispersion modeling,
Under this approach, the adjusted feed rate screening limit is
determined by back-calculating from the acceptable ambient
level for Cl, provided by 40 CFR_ part 266, Appendix IV (as
incorporated by reference in ARM 17.54.1118), ef—his

using dispersion modeling to determine the maximum
allowable emission rate. This emission rate becomes the
adjusted tier I feed rate screening limit,

{(6) Emissions testing for HCl and Cl, shall be conducted
using the procedures described in Methods 0050 oxr 0051, EPA

Publication SW-846, -  #ppendix—I® (as incorporated by reference
in ARM 17.54. i&i&_&l)T—ef—fh&ﬂ—subehQPEer.

(7) and (8) remain the same.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA
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17.54.3113 STANDARDS FOR DIRECT TRANSFER (1} through
(4) (a) remain the same.

{b) The use and management requirements of subpart I, 40
CFR Ppart 265, except for 40 CFR 265.170 and 265.174, (adopted
by reference in ARM 17.54.609) and except that in lieu of the
special requirements of 40 CFR 265.176 (adopted by reference
in ARM 17.54.609) for ignitable or reactive waste, the owner
or operator mway comply with the requirements for the
maintenance of protective distances Dbetween the waste
management area and any public ways, 8treets, alleys, or an
adjacent property line that can be built upon as required in
Tables 2-1 through 2-6 of the national fire protection
asgociation's (NFPA) "Flammable and Combustible Liquids Code,"
1977 or 1981 (incorporated by reference in ARM 17.54.3%+38351).
The owner or operator muse shall obtain and keep on file at
the facility a written certification by the 1local fire
marshalt that the installation meets the subject NFPA codes;
and

(c) through (5) remain the same.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

17.54.1114 REGULATION OQOF RESIDUES (1) through (b)
remain the same.

(1) :

- The waste-derived residue wmust not contain ARM
17.54.352(1) (b) constituents, (toxic constituents) that could
reasonably be attributable to the hazardous waste at
concentrationa significantly higher than in residue generated
without burning or processing of hazardous waste, using the
following procedure. Toxic compounds that could reasonably be
attributable to burning or processing the hazardous waste
(constituents of concern) include toxic constituents in the
hazardous waste, and the organic compounds listed in 40 CFR
part 266, Appendix VIII ef (incorporated by reference in ARM
17.54.1118), that may be generated as products of incomplete
combustion. Sampling and analyses shall be in conformance
with procedures prescribed in Test Methods for Evaluating
Solid Waste, Physical/Chemical Methods, (incorporated by
reference in ARM 17.54.351}.

(A) Concentrations of toxic constituents of concern in
normal residue shall be determined based on analyses of a
minimum of 10 samples representing a minimum of 10 days of
operation. Composite samples may be used to develop a sample
for analysis provided that the compositing period does not
exceed 24 hours. The upper tolerance limit (at 95% confidence
with a 95% proportion of the sample distribution) of the
concentration in the normal residue shall be considered the
statistically-derived concentration in the normal residue. If
changes in raw materials or fuels reduce the statistically-
derived concentrations of the toxic constituents of concern in
the normal residue, the statistically-derived concentrations
must be revised or statistically-derived concentrations of
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toxic constituents in normal residue must be established for a
new mode of operation with the new raw material or fuel. To
determine the upper tolerance limit in the normal residue, the
owner or operator shall use statistical procedures prescribed
in "Statistical Methodology for Bevill Residue Determinations”
in 40 CFR _part 266, Appendix IX (as incorporated by reference
in ARM 17.54.1118.)

(B) remalns the same.

(ii)

+A} The concentrations of each nonmetal toxic
constituent of concern (specified in (1) (b) (i) of this rule)
in the waste-derived residue must not exceed the health-based
level specified in 40 CFR part 266, Appendix VII (as
incorporated by reference in ARM 17.54.1118), or the level of
detection (using analytical procedures prescribed in SW-846),
whichever is higher. If a health-based 1limit for a
constituent of concern is not listed in Appendix VII, then a
limit of 0.002 micrograms per kilogram or the 1level of
detection (using analytical procedures prescribed in SW-846),
whichever is higher, shall be used, _ The levels gpecified in
40 CPR part 266, Appendix VII {incorporated by reference in
ARM 17.54.1118(1)) {(and the default level of 0.002 micrograms
per kilogram or the level of detection for constituents as
identified in note 1 of 40 CFR part 266, Appendix VII

[incorporated by reference _in ARM  17.54.1118(1)]) are
administrativel stayed under the condition for those
constituents specified in i) of thisg  rul that th

owner or operator complies w1th alternative levels gef;n as
the land disposal restriction limits specified in 40 CFR
268.40 (incorporated by reference in ARM 17.54.150) for FO39
nonwagtewaters. In complying with thoge alternative levels,
if an owner or operator is unable to detect a_ constituent
despite documenting use of best good-faith efforts as defined
by applicable EPA guidance or standards, the owner or operator
is deemed to be in compliance for that constituent. Until new
guidance or standards are developed, the owner or operator may
demongtrate such good-faith efforts by achieving a detection
limit for the constituent that does not exceed an orxder of
magnitude above the level provided by 40 CFR 268.40
(incorporated by reference in ARM 17.%4.150} for FO39
nonwastewaters. The stay will remain in effect until further
administrative action is taken and notice is published in the
federal register and the code of federal regulations; and

B {A) The concentration of metals 1in an extract
obtained using the toxicity characteristic leaching procedure
of ARM 17.54.324 must not exceed the levels specified in 40
CFR _part 266, Appendix VII (as incorporated by reference in
ARM 17.54.1118); and

(C) remains the same but ig renumbered (B).

(1) (¢} remains the same.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA
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7.54.11 INCORPQRATION BY REFERENCE (1) The
department hereby incorporates by reference Appendices I

through XI1i of 40 CFR part 266 Subpars—H,.
(2) i

;r-i98i+—

4e+ The department hereby incorporates by reference
"Guideline on Air Quality Models (Revised)" described in
Appendix W of 40 CFR part 51, e+ and the "Hazardous Waste
Combustion Air Quality Screening Procedure", whieh—are

provided in 40 CFR part 266, ARppendices—¥—eand Appendix IX+
t

respeetively; —40—CFR-mB GO H—or—lBEPA—SCREEN—F ereening

Precedurel, Copies may be obtained from the Department of

Environmental Quality, PO Box 200901, Helena, MT 59620-0901.
(3) remains the same.

AUTH: 75-10-405, MCA
IMP: 75-10-405, MCA

5. The department is proposing thegse new rules and
amendments to adopt and incorporate by reference federal
regulations which revise existing provisions and propound new
provisions implementing the Resource Conservation and Recovery
Act of 1976 ("RCRA"). The following Federal RCRA Revision
Checklists address the following federal regulations:

Checkligt Subject Matter

125 Boilers and Indugtrial Furnaces; Changes for
Consistency with New Air Regqulations.

126 Testing and Monitoring Activities.

127 Boilers and Industrial Furnaces; Administrative
Stay and Interim Standards for Bevill Residues.

129 Revision of Conditional Exemption for Small Scale
Treatability Studies.

135 Recovered 0il Exclusion.

137 Universgal Treatment Standards and Treatment

Standards for Organic Toxicity Characteristic
Wastes and Newly Listed Wastes.

140 Carbamate Production Identification and Listing of
Hazardous Waste.

141 Testing and Monitoring Activities Amendment II.

142A Universal Waste: General Provisions.

142B Universal Waste Rule: Specific Provisions for
Batteries.

142¢C Universal Waste Rule: Specific Provisions for
Pesticides.

142D Universal Waste Rule: Specific Provigions for
Thermostats.

144 Removal of Legally Obsolete Rules.
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Checklist Subject Matter

148 RCRA Expanded Public Participation.

152 Imports and Exports of Hazardous Waste:
Implementation of OECD Council Decision.

153 Conditionally Exempt Small Quantity Generator
Disposal Options Under Subtitle D.

154 Consolidated Organic Air Emission Standards for
Tanks, Surface Impoundments, and Containers.

156 Military Munitions Rule: Hazardous Waste
Identification and Management ; Explosives

Emergencies; Manifest Exemption for Transport of
Hazardous Waste on Right-of-Ways on Contiguous
Properties.

157 Land Disposal Restrictions Phase IV-Treatment
Standards for Wood Preserving Wastes, Paperwork
Reduction and Streamlining, Exemptions from RCRA
for Certain Processed Materials; and Miscellaneous
Hazardous Waste Provisions,

158 Testing and Monitoring Activities Amendment II1l.

164 Kraft Mill Steam Stripper Condengate Exclusion.

166 Recycled Used 0il Management Standards; Technical
Correction and Clarification.

167D Mineral Processing Secondary Materials Exclusion.

167E Bevill Exclusion Revisions and Clarifications.

167F Exclusion of Recycled Wood Preserving Wastewaters.

168 Hazardous Waste Combustors Revised Standards.

169 Petroleum Refining Process Wastes.

174 Post-Closure Requirements and Closure Process:

Standards Applicable to Owners and Operators of
Closed and Closing Hazardous Waste Management
Facilities.

175 HWIR Media Rule.

The U.S. Environmental Protection Agency ("EPA") promulgated
the regulations on the following dates, at the Federal
Register cites indicated. -

Checklist Date promulgated FR _cite

125 07/20/93 58 FR 38,816
126 08/31/93 58 FR 46,040
127 11/09/93 58 FR 59,598
129 02/18/94 59 FR 8,362

138 07/28/94 59 FR 38,536
137 09/19/94 59 FR 47,982
140 02/09/95% 60 FR 7,824

141 04/04/95 60 FR 17,001
142A 05/11/95 60 FR 25,492
142B 05/11/95 60 FR 25,492
142C 05/11/95 60 FR 25,492
142D 05/11/95 60 FR 25,492
144 06/29/95 60 FR 33,912
148 12/11/95 60 FR 63,417
152 04/12/96 61 FR 16,289
153 07/01/96 61 FR 34,252
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Checklist Date promulgated FR cite

154 11/25/96 61 FR 59,931
156 05/06/97 62 FR 6,622
157 - 05/12/97 62 FR 25,998
158 06/13/97 62 FR 32,452
164 04/15/98 63 FR 18,504
166 05/06/98 63 FR 24,963
167D 05/26/98 63 FR 28,556
167E 05/26/98 63 FR 28,556
167F 05/26/98 63 FR 28,556
168 06/19/98 63 FR 33,782
169 08/06/98 63 FR 42,110
174 10/22/98 63 FR 56,710
175 11/30/98 63 FR 65,874

The EPA hag developed these checklists as a mechanism to
ensure the minimum regulatory requirements necessary for EPA
to approve a gtate program to implement the revised and/or
newly propounded RCRA provisions and for EPA to delegate
authority to the state. Under Sections 271.1 and 3006 of
RCRA, if EPA does not approve a state's regulations based upon
the above guidelines, EPA retains primary authority to

implement such regqulations. The policy of the state is to
adopt a state program equivalent to the federal hazardous
waste management program (75-10-402(2), MCA). Adoption of the

proposed and amended rules is necessary to maintain state
equivalency and therefore primacy.

The department is proposing new ruleg and amendment to
rules with the minimum possible stringency necessary to obtain
EPA approval of the state's program. The new rules and
amendments to rules are necessary to obtain and maintain
authorization under the federal program (75-10-405(1) (o),
MCA) . The department is not proposing to exceed the federal
standards because adoption of rules at least as protective as
the EPA regulations is sufficient to gain EPA approval. The
department also proposes the minimum requirements for EPA
approval because the department has not met the requirements
of 75-10-405(2), MCA, which prohibits the department, except
in limited circumstances, from adopting rules more stringent
than comparable federal regulations or guidelines without
first conducting a public hearing and making certain written
findings.

6. Concerned persons may submit their data, views or
arguments concerning the proposed action either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to Debbie G, Allen, Paralegal, Department of
Environmental Review, P.0. Box 200901, Helena, Montana,
59620-0901, no later than October 26, 1999. To be guaranteed
consideration, the comments must be postmarked on or before
that date. Written data, views or arguments may also be
gubmitted electronically no later than 5 p.m, October 26,
1999, via email addressed to Debbie G. Allen, Paralegal, at
"dallen@state.mt.us".
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7. Mark Steger Smith, attorney for the Department, has
been designated to preside over and conduct the hearing.

DEPARTMENT OF ENVIRONMENTAL QUALITY

by: Mark A. Simonich
MARK A. SIMONICH, Director

Reviewed by:

John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State September 13, 1999,
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the )
amendment of ARM 36.14.502 )
pertaining to dam safety and )
)
)

the hydrologic standard for NO PUBLIC HEARING

emergency and principal CONTEMPLATED
spillways

TO: All Concerned Persons

1. On October 25, 1999, the Department of Natural

Resources and Conservation proposes to amend ARM 36.14,502
pertaining to dam safety and the hydrologic standard for
emergency and principal spillways.

2. The Department of Natural Resources and Conservation
will make reasonable accommodations for persons with
disabilities who need an alternative accessible format of this
notice, If you request an accommodation, contact the
department no later than 5:00 p.m. on October 1, 1999, to
advise us of the nature of the accommodation that you need.
Please contact Shannon Kirby, Department of Natural Resources
and Conservation, P.Q. Box 201601, Helena, MT 59620-1601;
telephone (406)444-2074; FAX (406)444-2684,

3, The rule as proposed to be amended provides as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

36.14,502 HYDROLOGIC STANDARD FOR_ EMERGENCY AND
PRINCIPAL SPILLWAYS 3 i
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1 Spillwa onveyance for high-hazard dams will be
based on estimated loss of life downstream from the dam caused
by _spillway fajlure,

(2) The minimum_ inflow design flood for an estimated
loss of 1ife of 0.5 or less shall be the 500-year recurrence
interval flood.

(3) The. minimym inflow design flood recurrence
interval for estimated loss of life greater than 0.5 and less
than or egual to 5 shall be determined by multiplying the
estimated losg of life by 1,000.

(4) The minimum inflow design flood for estimated loss
of life greater than 5 and less than 1,000 shall be determined
from_the design precipitation derived using the following
equations:

P, = P; o (10™) where
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r -0.304 + .435 log,,(lol)

d logy o (PMP) - log,, (Pg gp0)

1ol = estimated loss of life

PMP = probable maximum precipitation

Ps 000 .= 5,000-year recurrence interval
precipitation

P, = design precipitation to meet spillway
standard

(5) The minimum inflow design flood for estimated loss
of life greater than or equal to 1,000 shall be the probable
maximum flood.

(6) The reservoir and spillway must safely store and
pass the runoff resulting from the minimum inflow design
flood.

(7) As a minimum, the reservoir will be assumed at
normal operation pool before the minimum inflow design flood
beginsg. -

(8) The spillway capacity may be smaller if an analysis
shows that there is no additional loss of life expected from
the dam failure flood than that observed for the minimum
inflow design flood.

AUTH: Sec, 85-15-110, MCA
IMP: Sec., B5-15-210, MCA

4, Under existing Montana rules, the amount of water
that existing spillways must convey is the same, regardless of
the population below the dam. Some spillways in remote areas
are required to pass enormous floods at great cost to the
owners. The proposed rule change allows for a hydrologic
standard for spillways that is risk based, with dams having a
large population below being held to a more stringent c¢riteria
than dams having a low population below.

5. Concerned persons may submit their data, views or
arguments concerning the proposed action in writing to Terry
Voeller, Water Resources Division, Department of Natural
Resources and Conservation, P.0O. Box 201601, Helena, MT 59620-
1601, no later than October 22, 1999. The Department also
maintains lists of persons interested in receiving notice of
administrative rule changes. These lists are compiled
according to subjects or programs of interest. For placement
on the mailing list, please write the person at the address
above.

6. I1f a person who is directly affected by the proposed
action wishes to express data, views and arguments orally or
in writing at a public hearing, that person must make a
written request for a public hearing and submit such request,
along with any written comments to Terry Voeller, Water
Resources Division, Department of Natural Resources and
Conservation, P.O. Box 201601, Helena, MT 59620-1601, no later
than October 22, 1999,
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7. If the Department of Natural Resources and
Congervation receives requests for a public hearing on the
proposed action from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed action;
from the appropriate administrative rule review committee of
the legislature; from a governmental agency or subdivision; or
from an association having no less than 25 members who are
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those directly
affected hag been determined to be greater than 25 persons
based on the more than 250 individuals affected by rules
covering high hazard dams.

8. The bill sponsor notice requirements of 2-4-302, MCA,
do not apply.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

Donald D. MaclIntyre Arthur R. Clinch
DONALD D. MACINTYRE ARTHUR R. CLINCH
Rule Reviewer Director

Certified to the Secretary of State September 13, 1999.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

In the Matter of the Proposed ) NOTICE OF PROPOSED AMENDMENT
Amendment of ARM 42.15.507

relating to Elderly Homeowner )

Credit }  NO PUBLIC HEARING CONTEMPLATED

TO: All Concerned Persons

1. On November 5, 1999, the department proposes to amend
ARM 42.15.507, relating to elderly homeowner credit.

2. The Department of Revenue will make reasonable
accommodations for persons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodation, contact the Department of Revenue no later than
5:00 p.m. on October 1, 1999, to advise us of the nature of the
accommedation that you need. Pleage contact Cleo Anderson,
Department of Revenue, Director's Office, P.O. Box 5805, Helena,
Montana 59620-5805; telephone (406) 444-2855; fax number
(406)444-3696; e-mail address canderson@state.mt.us.

3. The rule as proposed to be amended provides as follows:

42.15,507 DEFINITIONS (1) through (5) remain the same.
(6) Land ewmewship surrounding e—hemestecad—in-excess—of one
i the eligible

resj for t lderl eowner/r er credit is the re
a a T i cre asgocjated with t rima esidence.
£ farmstead or im ac ig aratel
d i o} tax bi ass e notice from the othe

& ow hip ig 1 th 2 res wable

edj c ulated as follows: total amount of property

tax billed on the land, divided by the total acreage to equal
the allowable amount of property tax used in the credit
calculation.

(a) Land ownership of 20 acres or more that does not have
the 1 acre farmstead or primary acre geparately identified on
the tax bill or assegsment notice must go to the eeunty
assessewle department's local office for computation of the
allowable amount of property tax used in the credit calculation.

{(7) through (11} remain the same.

AUTH: Sec. 15-30-305, 15-31-501, and 15-32-611, MCA.

IMP: Sec. 15-30-16%, 15-30-166, 15-30-167, 15-31-161, 15-
31-162, 15-32-601, 15-32-602, 15-32-603, 15-32-604, 15-32-609,
and 15-32-610, MCA.

4. The amendmentg are necessary to wmake the rules
consistent with the department's practice of breaking out the 1
acre associated with the primary residence when determining the
elderly homeowner/renter credit. When the rules were originally
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adopted the department did not break the 1 acre out separately.
The rules were developed with the requirement to calculate the
allowable taxes for the credit based on the total taxes paid on
the land divided by the total acreage. In most cases, the
department now provides the 1 acre detail for determining the
taxes paid on the land associated with the primary residence.
The amendment further defines what is considered the 1 acre
associated with the primary residence and how it will be treated
when it is identifiable.

The formula will be used to determine the allowable amount
of property tax used in calculating the credit in cases where
the 1 acre may not be separated from the other acreage.

5. Concerned parties may submit their data, views, or
arguments concerning the proposed action in writing to:

Cleo Anderson
Department of Revenue
Director's Office
P.0. Box 202701
Helena, Montana 59620
no later than October 21, 1999.

6. If a person who is directly affected by the proposed
action wishes to express his data, views and arguments orally or
in writing at a public hearing, he must make written request for
a hearing and submit this request along with any written
comments he or she has to Cleo Anderson at the above address no
later than October 21, 1999.

7. 1If the agency receives requests for a public hearing on
the proposed action from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed action;
from the appropriate administrative rule review committee of the
legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register,

8. The Department of Revenue maintains a list of interested
persons who wish to receive notices of rulemaking acticns
proposed by the agency. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices
and specifies that the person wishes to receive notices
regarding a particular subject matter or matters. Such written
request may be mailed or delivered to the person identified in
Section 5 above, faxed to the office at (406)444-3696, or may be
made by completing a request form at any rules hearing held by
the Department of Revenue.
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9. The notice requirements of 2-4-302(2){(d), MCA, have
been gatigfied.

CLEQ ANDERSON MARY BRYSON
Rule Reviewer Director of Revenue

Certified to Secretary of State September 13, 1999
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment
of rules pertaining to renewal
dates, naturopathic physician
continuing education

)  NOTICE OF AMENDMENT OF ARM
) 8.4.405 NATUROPATHIC
) PHYSICIAN CONTINUING
)  EDUCATION REQUIREMENTS,
requirements, licensing by ) 8.4.501 LICENSING BY
examination, definitions, }  EXAMINATION, 8.4.502
midwives continuing education ) DEFINITIONS, 8.4.508
requirements, licensure of out- ) MIDWIVES CONTINUING
of -state applicants, and ) EDUCATION REQUIREMENTS,
adoption of new rule pertaining ) 8.4.510 LICENSURE OF OUT-
to direct entry midwife ) OF-STATE APPLICANTS, AND
protocol standard list ) ADOPTION OF NEW RULE I

) DIRECT ENTRY MIDWIFE

) PROTOCOL STANDARD LIST

TO: All Concerned Persons

1. On July 1, 1%99, the Board of Alternative Health Care
published a notice of public hearing on the proposed amendment
and adoption of the above-stated rules at page 1460, 1999
Montana Administrative Register, issue number 13.

2. The Board has decided not to adopt the proposed
change to ARM 8.2.,208., The Board has amended ARM 8.4.405,
8.4.501, 8.5.502, 8.4.508, 8.4.510 exactly as proposed. The
Board has adopted new rule I (8.4.511) as proposed but with
the following changes:

"NEW RULE I (8.4.511) DIRECT ENTRY MIDWIFE PROTOCOL
STANDARD LIST REQUIRED FOR APPLICATION

(1) through (2) (q) remains as proposed.

(r) premature prolonged rupture of membranes ROM—and -ne
Tabor);

(s) through (4) (q) remains as proposed."

Auth: Sec. 37-1-131, 37-27-105, MCA; IMP, Sec. 37-27-
201, MCA

3, No comments were received, however, the Board has
chosen not to adopt the proposed change to ARM 8.2.208 because
the Department of Commerce is implementing a new computer
database and has requested that the renewal date for
apprentice direct-entry midwives be the same as licensed
direct-entry midwives (April 30) so that these license groups
can be related properly. The proposed rule would have listed
the apprentice renewal date as December 31 which would have
impeded the implementation of the new computer database. The
Board also desires to amend New Rule I(2) (r) to clarify that
prolonged rupture of membranes is a clearer medical
description of the condition which is required in the
intrapartum protocol standards.
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BOARD OF ALTERNATIVE HEALTH CARE
MICHAEL BERGKAMP, ND, CHAIRMAN

BY: Q"""“"%’lm

ANNTIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: Q'w“—n%m

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 13, 1999.
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BEFORE THE BOARD OF BARBERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of a rule pertaining to fees ) 8.10.405 FEE SCHEDULE

TO: All Concerned Persons

1. On March 25, 1999, the Board of Barbers published a
notice of public hearing on the proposed amendment of the
above-stated rule at page 435, 1999 Montana Administrative
Register, issue number 6. The hearing was held on April 14,
1999 in Helena, Montana.

2. The Board has adopted 8.10.405 exactly as proposed.

3. The Board has thoroughly considered all comments and
testimony received from two licensees at the hearing. Those
comments, and the Board's responses thereto, are as follows:

COMMENT NO. 1: Twenty-twoe licensees signed a form
letter opposing the fee increases. Commentors stated that the
fees were raised in 1996 to meet board expenses and asked why
now three years later fees are raised again by almost 100% to
meet board expenses.

RESPONSE: The Board noted that the increases in 1996 only
affected examinations, reciprocity, and initial shop
inspection fees. Renewal fees have not been increased since
1994.

COMMENT_NQ. 2: The following comments: 1) a review of
the Board’'s budget and administrative costs, defined as
mailing costs of notices to licensees, i.e. board vacancies,
meeting dates and current lists of licensees; 2} the Board and
licensees be informed and involved with the Department’s
Oracle computer conversion; 3) per diem of $50.00 per day for
board members had remained the same for a number of years; and
4) how many boards have proposed fee increases were received
from eleven individuals. Nine in written form and two oral
tegtimonials.

RESPONSE: The Board noted that during the Executive
Planning Process its proposed budget is reviewed by the Board,
Division, Department, Governor's Office, Office of the
Legislative Fiscal Analyst and the Legislature. At each board
meeting, the Board reviews its revenues and expenditures. The
board meetings are open to the public and interested persons
may attend the meetings and observe and participate in the
budget review,

The Board further noted that the office maintains an
interested persons list specifically used to automatically
mail out to interested persons mailings such as agendas,
minutes, and public notices.

In response to the Division’s conversion to Oracle, the Board
noted that conversion was necessary because the current
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Informix database is not Y2K compliant. Oracle conversion
began in Fiscal Year 1998. The Department entered into a
contract with a private computer consulting firm. The
conversion will combine 45+ databases into one. 1In addition
to becoming Y2K compliant, standardization will allow the
Division to operate more efficiently. Better service will be
provided to licensees and other agencies because extracted
information will be more accurate. Conversion costs were
based on the number of records transferred per board. Funding
for Oracle was Bubmitted to and approved by the Legislature.

Per diem is established on a statewide basis and is set forth
in the Department of Administration’s statutes, The statute
affects all boards and commissions in state government. The
Board, at this time and on its own, is not interested in
pursuing a change in this statute.

Based on information provided to the Board by staff, about
fourteen boards are in the process of increasing their fees
for various reasons.

COMMENT NO, 3: At the hearing, one individual requested
an explanation of recharges.

RESPONSE: Recharge provides funding for the Division’s
budget. The Division’s budget is a proprietary account and
the Board’s budget is a special revenue account. The Divigion
budget covers the costs of administrative support provided to
all boards of the Division on a fiscal year basis. The
Division does not generate its own revenue. Each board pays
a recharge to the Division, and such recharges are assessed
the boards on an equitable basis as authorized by statute.
The recharge is allocated based upon individual board budget
requests. Adjustments are made to board budgets if they pay
their own office rent and salaries. Based on the adjusted
budget, a percentage rate is calculated for each board. That
rate is applied to the Division’s budget to determine the
recharge assessment. The Division’s budget (recharges) goes
through the same legislative approval process as does a board
budget.

COMMENT NO, 4: One written comment received did not
oppose the fee increase but asked if revenues collected exceed
the Board’'s budget.

RESPONSE; The Board noted that revenues collected do not
exceed the Board’'s budget when funding for Oracle, which is a
separate budget, is taken into consideration.

COMMENT NO.5: One written comment received opposed the
fee increases and questioned why the Board even has out-of-
state expenses.

Out-of -state expenses include travel, lodging,
meals and registration. Travel must be approved unanimously
by the Board and then approved by the Department of Commerce.
Typically, the Board sends two of itg members to the Annual
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Conference of the National Association of Boards of Barbers of
America. The Board believes that participation at the
national level is necessary so that Montana has input into
issues which directly affect licensing and regulation in
Montana.

COMMENT NO. 6: One written comment received opposed the
fee increases and recommended combining the Cosmetology and
Barber boards to cut costs, put together one inspection form
for all shops, allow dogs to be present in shops, and send
inspectors to common sense and courtesy classes.

RESPONSE: On several occasions, discussion of combining
the Cosmetology and Barber boards has taken place.
Legislation would be required to achieve a combined board and
to date neither board has pursued such action. Inspection
forms have been revised, however, board reguirements are
different which necessitates the use of different forms. 1In
the interest of public safety, current sanitation regulations
prohibit the presence of all animals in barbershops. The
Board will explore possibilities of customer service training
for all employees.

BOARD OF BARBERS
MAX DEMARS, CHAIRMAN

BY: va P oo

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: A 2L1 o A féi; g

ANNIE M. BARTOS, RULE REVIEWER
Certified to the Secretary of State, September 13, 1999,
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BEFORE THE BOARD OF COSMETOLOGISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the NOTICE OF AMENDMENT OF ARM

)
amendment of a rule ) 8.14,814 FEES - INITIAL,
pertaining to fees ) RENEWAL, PENALTY AND REFUND
) FEES

TO: All Concerned Persons

1. On March 25, 1999, the Board of Cosmetologists
published a notice of proposed amendment of ARM 8.14.814
pertaining to fees at page 439, 1999 Montana Administrative
Register, issue number 6.

2. The Board has amended the rule exactly as proposed.

3. No comments or testimony were received.

BOARD OF COSMETOLOGISTS
VERNA DUPUIS, CHAIRMAN

BY: @w%ﬁaﬁ,ﬂ

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: ﬁf'vw-—o Py LA

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 13, 1999.

18-9/23/99 Montana Administrative Register



-2044-

BEFORE THE BOARD OF PRIVATE SECURITY
PATROL OFFICERS AND INVESTIGATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment )} NOTICE OF AMENDMENT OF
of a rule pertaining to fees ) 8.50.437 FEE SCHEDULE

TO: All Concerned Persons

1. On March 25, 1999, the Board of Private Security
Patrol Officers and Inveatigators published a notice of public
hearing on the proposed amendment of the above-stated rule at
page 459, 1999 Montana Administrative Register, issue number 6.
The hearing was held on April 14, 1999 in Helena, Montana.

2. The Board has amended the rule as proposed, with the
following changes:

"8.50.437 FEE SCHEDULE
(1) License application fees

(a) Contract security company 5250 200
(b) Proprietary security organization 256 200
{(¢) Private investigator 258 200
(d) Qualifying agents and resident

managers 250 200
(e) Security alarm installer 250 200
(f) Private investigator trainee 258 200
(2) through (2) (¢) will remain the same.
(3) Licensee and employee renewals
(a) Licensee renewals 325 100

One-half fee for renewals for each
additional license or multiple
licenses
(3) (b) through (8) remain as proposed."
Auth: Sec¢, 37-1-134, 37-60-202, MCA; IMP, Sec. 25-1-1104,
37-1-134, 37-60-304, 37-60-312, MCA

3. The Board has thoroughly considered all comments and
testimony received. Those comments, and the Board’'s responses
thereto, are as follows:

COMMENT NO. 1: Nine written comments were received in
opposition to the fee increases. Twelve individuals (two of
whom had also submitted written comments) testified at the
hearing in opposition to the fee increases.

RESPONSE: The Board, through extensive discussion and
review of its fee justification worksheet, voted to adopt a
decrease in the proposed fee schedule. The license application
fees approved by the Board have been reduced by $50.00, and the
licensee renewal fee has been reduced by $25.00. The Board
noted that by statute fees must be set commensurate with
program costs. The Board is self-funded through licensing fees
and does not receive cash from the general fund to operate.
Therefore, by reducing these feeg, the Board realizes that its
overall expenditures will need to be monitored for possible
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future fee adjustments. The Board also noted that a
significant expenditure was in fingerprint processing by the
Montana Department of Justice and the FBI. Commerce staff will
research the feagibility of having the fingerprint processing
costs removed from the Board’'s budget.

COMMENT NO. 2: Four of the comments received indicated
concerns pertaining to contlnu1ng education. The commentors
indicated that they do not receive continuing education
administered by the Board, and were concerned about the
proposal stating that the proposed fee increases were to cover
costs of administering continuing education.

RESPONSE: The Board acknowledged that it does not provide
or require continuing education of its licensees. The proposed
notice should not have stated that feeg collected by the Board
were to cover costs associated with continuing education.

BOARD OF PRIVATE SECURITY

PATROL OFFICERS AND INVESTIGATORS
GARY GRAY, CHAIRMAN

BY: Crnio 710 FRitsws

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

BY: CCZLmanén 7&7 :tizizsq/
ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 13, 1999.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT
of ARM 17.56.101 and 17.56.304)
pertaining to underground )
storage tank repairs )

) (UNDERGROUND STORAGE TANKS)

TO: All Concerned Persons

1. Oon July 1, 1999, the Department of Environmental
Quality published notice of the proposed amendment of ARM
17.56.101 and 17.56.304 pertaining to underground storage tank
repairs at page 1496 of the 1999 Montana Administrative
Register, Issue No. 13.

2. The Department has amended ARM 17.56.101 and 17.56,304
as proposed.
3, The Department received the following comments;

responses follow:

COMMENT #1: Are the new rules going to make it impossible to
repair tanks?

RESPONSE: No. The new rules simply ensure that any repairs made
to tanks are done to a standard that provides assurance that the
public health and the environment are not harmed. The proposed
rules may allow fewer total number of repairs, but manufacturers
have informed the Department that tanks repaired to their
standards or under their supervision may be re-certified.

COMMENT #2: Having the manufacturers re-warranty repaired
tanks is a good plan, but won't this be impossible to
accomplish?

RESPONSE: The Department believes that if the tank manufacturer
repairs a damaged or leaking tank to original tank
specifications, or certifies that the repair performed by a
third party meets that same standard and provides a re-warranty
of the tank, the risk to public health and the environment would
be minimized. The Department searched for another standard that
would offer adequate protection and still allow repairs;
however, no industry standard for repair other than those
proposed would provide the tank manufacturers with sufficient
confidence in the repair to re-warranty the repaired tank. The
tank manufacturers assured the Department that they would allow
repairg of their tanks if the manufacturers' representative
conducted or provided oversight of the repair. The tank
manufacturers also indicated they would be willing to re-
warranty the tank if they were involved in the repair.

COMMENT _#3: Couldn't specially-trained and certified
contractors do the repairs and warranty their work?
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RESPONSE: The Department does not have the authority or the
budget to begin a special training program for underground
gstorage tank repair contractors. Given the limited number of
repairs that have been conducted over the program history,
developing such a program would be very difficult to justify.

DEPARTMENT OF ENVIRONMENTAL QUALITY

by: Mark A. Simonich
MARK A. SIMONICH, Director

Reviewed by:

John F., North
John F. North, Rule Reviewer

Certified to the Secretary of State September 13, 1999.

18-9/23/99 Montana Administrative Register



-2048-

BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 23.16.1802, )
23.16.1826, and 23.16.1827 )
Responsible Party for Video )
Gambling Machine Taxes and )

)

Record Keeping
TO: All Concerned Personas

1. On August 12, 1999, the Department of Justice
published notice of the proposed amendment to ARM 23.16.1802,
23.16.1826 and 23.16.1827 at page 1739 of the 1999 Montana
Administrative Register, Issue Number 15.

2. The agency has amended ARM 23.16.1802, 23.16.1826 and
23.16.1827 as proposed.

Comment 1: The Department of Justice received only one
formal, written comment to the notice of proposed amendment.
The comment is couched in terms of a proposed interpretation of
the new rule, rather than opposition to, or support of, the
proposed amendments to the rules. However, if the Department
does not accept the suggested interpretation one could assume
that the author would object to the amended rules. Therefore,
the Department will treat the comment as an objection.

Steve Dawson, on behalf of B&8S Entertainment, a licensed
route operator, submitted on September 9, 1999, a memorandum he
termed, "An Appeal for a Common Sense Interpretation of the
Legislative Mandate Concerning ‘'designated representative'
Duties." Mr. Dawson's memorandum expresses his hope to convince
the Department that the existing rules and proposed amendments
would allow a video gambling machine owner to designate a
representative to act on the machine owner's behalf. Mr. Dawson
would like the Department to interpret the gambling rules to
allow the machine owner to delegate tax reporting and payment
duties to the gambling operator who actually offers the machines
to the public for play. Mr. Dawson is not objecting to the rule
so much as he is suggesting a way to interpret the rule to allow
him to continue to do business as he and a few others have
operated prior to the legislature's recent statutory changes.

Mr. Dawson's comment suggests that requiring the video
gambling machine owner to maintain income records and pay the
gambling tax based on those records would adversely impact the
market niche he and some other route operators have developed.
By requiring the tax reporting and tax payments to go through
the machine owner, he argues, the gambling operator/permittee
will have to disclose income figures to the machine owner/route
operator. Some gambling operator/permittees prefer to keep
their income confidential from the machine owner/route operator.
Mr. Dawson observes that under the previoug law and rule design,
the gambling operator/permittee could name a route operator as
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a "designated representative” to act on his or her behalf. Mr.
Dawson requests that the Department interpret the new law and
rule design to allow the machine owner/route operator to name
the gambling operator/permittee as the "designated
representative® to maintain records and pay taxes on behalf of
the machine owner.

: The legislature enacted amendments to Mont. Code
Ann, §23-5-610 as part of a program that will develop a
statewide automated accounting and reporting gystem for video
gambling machines. Formerly this section read, "A licensed
operator issued a permit under this part shall pay" the 15%
gambling tax. Following the 1999 amendments to this section, it
reads, "A licensed machine owner shall pay" the gambling tax. To
facilitate the transition to a statewide automated system, the
legislature declared that the machine owner should now be the
entity responsible for the tax. Logically, with the tax payment
regponsibility goes the tax reporting and tax records
maintenance duties. Some of Mr. Dawson's gambling
operator/permittee c¢lients are unwilling to allow Mr. Dawson
access to their gambling income records which gives rise to this
issue.
Mr. Dawson suggests that a route operator could designate
the gambling operator/permittee as his or her designee for

record keeping and tax reporting/payment, Mr. Dawson adds,
"Everyone understands that ultimate responsibility lies with the
machine owner." Under Mr. Dawson's vision, the route operator

would place blind faith in the gambling operator/permittee,
trusting that the gambling operator will wmaintain complete
records and will accurately and timely file tax returns and pay
the proper tax. If the Department discovers some error, whether
intentional or inadvertent, the route operator, according to Mr.
Dawson, would willingly accept any sanction because he is, after
all, "ultimately responsible." There are two flaws in this
reasoning: a) the old system was specifically authorized by
statute; and b) Mr. Dawson's design is inconsistent with the
Department's regulatory mandate.

Pared down to its core, Mr. Dawson's point is this: Under
the old system the operator could assign duties to the machine
owner/route operator; under the new gystem the machine
owner/route operator should be able to assign duties to the
operator. The old system is based on a statute that allows a
route operator to pay permit fees and taxes for an operator.
Mont. Code Ann. § 23-5-130(1). The Legislature did not create
a similar statute for the new system. The machine owner/route
operator may still name a "designated representative" for some
functions, but there is no statute which allows an
operator/permittee to pay taxes for the machine owner/route
operator.

There is a second reason why Mr. Dawson's proposed
interpretation is unworkable. The Department is charged with
administering the gambling code and rules. Mont. Code Ann. §23-
5-115. The legislature has declared that the code should be
interpreted to "maintain a uniform regulatory climate," "protect
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legal public gambling activities from unscrupulous players and

vendors," and ‘"protect the gtate and local governments from
those who would . . . deprive those governments of their tax
revenues." Mont. Code Ann. §23-5-110(1). A significant amount

of the Gambling Control Division's energy is devoted to a)
collecting taxes; b) attempting to assure that each operator

pays his or her fair share of taxes; and c) pursuing
administrative contested case actions against those who fail to
maintain tax records or pay their tax as required. The

Department strives to maintain a level playing field for all
gambling licensees and at the same time collect the proper
taxes. To succeed, the Department must have available to it
meaningful sanctions for those who would violate the law.

Mr. Dawson's proposal would force the Department to
penalize a forthright wmachine owner/route operator if his
client, the gambling operator, committed a violation. The
gambling operator could commit an offense and be insulated from
regponsibility by the route operator. The Department does not
pursue violations for the sake of collecting civil penalties -
the point is to assure compliance. Penalizing the wrong
licensee would do nothing to promote compliance and further the
state's public policy on gambling.

Under the amended rules, as required by the 1999
legislation, the machine owner is responsible for paying the
gambling tax. With that responsibility comes the duty to
maintain the necessary records and pay the tax. Under the
legislature's new design, the machine owner (in this case the
route operator) cannot walk away from this responsibility even
if another volunteers to shoulder it. Therefore, the Department
must overrule Mr. Dawson's cbjection to the amendments.

By: Lf///éﬁ‘%x 4%@ C/\f/{/fn/

p{Joskph ¥. Mazurek, 'httorney Gene'fal

S Wtarnee dpriend”’

Melahie Symons{ Rule Reviewer

Certified to the Secretary of State September 13, 1999
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BEFORE THE DEPARTMENT OF MILITARY AFFAIRS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION
adoption of new rules for )
the administration of the )
Education Benefit Program )
for the Montana National )

)

Guard
TO: All Concerned Persons

1. On July 22, 1999, the department of military affairs
published notice of the proposed adoption of new rules I
through VI pertaining to the administration of the Montana
national guard education benefit program (EBP) at page 1619 of
the Montana Administrative Register, issue number 14.

2. The agency has adopted rules I through VI (ARM
34.6.101 through 34.6.106) as proposed.

3. No written comments or testimony were received.

BY=£’£5.Z—Q(’

John E. Prendergast, Director
Department of Military Affairs

(: James P. ran, Rule Reviewer

~——
Certified to the Secretary of State Septem 3, 1999,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption )
of Rules I through XXI )
pertaining to network adequacy }
in managed care )

NOTICE OF ADOPTION

TO: All Interested Persons

1. On July 22, 1999, the Department of Public Health and
Human Services published notice of the proposed adoption of the
above-stated rules at page 1627 of the 1999 Montana
Administrative Register, issue number 14.

2. The Department has adopted the rules V (37.108.208),
VIT (37.108.215), VIII (37.108.216), XI (37.108.221), XV
(37.108.235), XVI (37.108.236), XVII1 (37.108.240}, XVIII
(37.108.241), XIX (37.108.242), XX (37.108.250) and XXI
(37.108.251) as proposed.

3. The Department has adopted the following rules as
proposed with the following changes from the original proposal.
Matter to be added ig underlined. Matter to be deleted is
interlined.

RULE I (37.108.201) DEFINITIONS The following

definitions, in addition to those contained in 33-36-103, MCA,
apply to this chapter:

(1) and (2) remain as proposed.

(3) "Geographic service area" means the—spum—of—the a
geographic areas area of Montana in which a health carrier has

a network that has been deemed adequate by the department and
e hioh—thehealeh : ;  red 1 £ :

(4) "Mid-level provider" means a physician assigtant-
certified or an advanced practice registered nurse.

(5) "Non-urgent care with symptoms" means care required
for an illness, injury, or condition with symptoms that do not
requive care within 24 hours to prevent a serioug risk of harm
but do require care that is neither routine nor preventive in
nature.

(5) through (7) remain as proposed but are renumbered (§&)
through (8).

AUTH: BSec. 33-36-105, MCA
IMP: Sec¢. 33-36-103 and 33-36-105, MCA

RULE II _(37.108.205) ACCESS PLAN FILING AND REVIEW
GUIDELINES (1) When a health carrier submits a proposed access
plan to the department for review and approval, the department
will either approve, disapprove, or request additional
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information on the proposed plan within 60 calendar days. The
department has a total of 60 calendar days to review and issue
a decision concerning any proposed access plan, not including
any 30 calendar day response period that may be granted a health
carrier proposing the plan. The department may grant up to two
30 cgalendar day response periods during the review of each
access plan.

(2) During the departmental review of its proposed access
plan, a health carrier must respond to a departmental request
for information within 30 calendar days after the date of the
request. If the response remains incomplete, the department may
grant the health carrier a second 30 calgndar day period within
which to submit a complete response. If, after two departmental
requests for information, the health carrier fails to provide
information that the department deems sufficient to satisfy its
requests, the access plan will be disapproved and the health
carrier will be required to submit a new proposed access plan
prior to enrolling initial or additional enrollees.

(3) remains as proposed.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

U I 37.108.206 ACCESS PLAN UPDATES (1) Health
carriers shall be responsible for monitoring the status of their
networks and must submit an updated access plan to the
department within 30 calendar days ef after a wmakerial
significant change in the status of their network. For the
purposes of this rule, a materiat significant change is a change
in the composition of a health carrier’s provider network or a
change in the size or demographic characteristics of the
population enrolled with the health carrier that renders the
health carrier’s network non-compliant with one or more of the
network adequacy standards set forth at (Rules VII (37.108.215),
IX (37.108.219), and XII (37.108.227)). If the revised access
plan is not submitted within 30 calendar days after the material
change in network status occursg, the health carrier must cease
enrolling new recipients in the affected geographic service area
until the revised access plan is approved by the department.
Review of the revised access plan is subject to the procedures
and consequenceg outlined in (Rule II (37.108.205)).

(2) remaing as proposed.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE IV (37.108.207 ACCESS SPECIFICATIONS (1) 1In
addition to meeting the requirements of 33-36-201(6), MCA, an
access plan for each health carrier offered in Montana must
describe or contain the following:

(a) a list of participating providers which describes the
type of provider, their specialty or credentials, and also their
names, buginess addresses, zip codes, and phone numbers. The
list must indicate which providers are accepting new patients;
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(1) (b) through (d) remain as proposed.
(e) a copy of the iﬂ%efmae&eﬂ—é*4ed—w*%h—&he—eemm&ae&ener

health benefi oocklet or polig
or certificate of coverage, a summary of benefits for each

olic if available the list of network providers for each
policy, and any other important information about the health
carrier’s services and features which must be provided by the
health carrier to either potential enrollees or covered
enrollees. This information must be presented in language that
is comprehensible to the average layperson. The information to
be provided includes, but is not limited to:
(1) {(e) {i) through (i) remain as proposed.
(3) the health carrier’'s methed—eof procedures for
complying with geographic accessibility requirements as outlined
in (Rules IX (37.108.219) and X (37.108.220)).

AUTH: Sec. 33-36:105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE VI 37.108.214 MANDATORY COVERAGE (1) The
following must be reimbursed without regard to either prior
authorization or the contractual relationship between the health
carrier and the provider:

(a) remains as proposed.

(b) covered gervices that do not meet the criteria for
emergency services, but which were medically necessary and
immediately required because ef an unforeseen illness, injury or
condition occurred when the enyrollee was outside the health

carrier’'s geographic service area and the—enrellee could not
reasonably access gervices through the health eaxrier beesuse—he
or—phe—wat—eoutoide—the health—earrierta—gervicearea carrier’'s
network of providers; and

(c) vrenal dialysis, if covered, that is provided while the
enrollee is outside the health carrier's service area for no
more than 30 calendar days per year.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105, 33-36-201 and 33-36-205, MCA

RULE IX (37.108.219 GEOGRAPHIC ACCESS CRITERIA (1) In
order to be deemed adequate, a provider network must fulfill all
access criteria of the rules in this chapter within the
following geographic restrictions:

(a) to the extent that services are covered by the health
carrier, the health carrier must have an adequate network of
primary care providers, a hospital+ and/or medical assistance
facility, and a pharmacy that is located within a 4& 30 mile
radius of each enrollee’s residence or place of work, unless:

(1) (a) (1) remains as proposed,

(i1) the provider is available but does not wmeet the
health carrier’'s reasonable credentialing requirements; and

(b) if no qualified provider for a gervice covered by the
plan exists within a 45 30 mile radius of an enrollee’'s
regidence or place of work, the health carrier must document how
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covered services will be provided at no additional charge to
enrollees through referrals to qualified providers both inside
and ocutside the 45 30 mile radius+—and .

4e3 (2) enrellees Enrollees may, at their discretion,
select participating primary care providers located farther than
45 30 miles from their homes and/or places of business.

W igib mplovee i oul ealt lan
i works withi mi adius of the network
t 1 the network may be deemed adequate

ub he following conditions:
ngur emplo 1ivin d worki outside the 30
il di o rimar lace of work of their employer, a
wel eir endents, may not be penalized either in

benefits or by being reguired to travel outside the 30 wmile
radjius from their own place of work to receive routine treatment
i vi a primary care ovider.

{(b) The carrier may require employeeg to utilize a network

primary care provider for referrals, including for referrals for
utine treatment provided by a primary care provider If such
a_requirement is imposed, access to the network primary care
i t availab the insured b hone o gost_to
A toll f number to the heal carrier would

gpatipfy this requirement.

(¢) The maximum number of eligible employees residing and
working outgide the 30 mile radius of the primary place of work
may not exceed, at the time of application for network approval,
the following;

{il_ . for groups with two to five employees, one;

{ii) for groups with six to 15 employees, two:

{iij)} for groups with 16 to 30 employeeg, three, and

{iv}) for groups with 30 or more emplovees, 10% of the
employees.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RUL X 7.108.220 EXCEPTIONS TO GEOGRAPHIC ACCESS
CRITERIA (1) remains as proposed.
(2) Good cause includes but is not limited to the

circumstance where the health carrier has documented a good
faith effort to negotiate a contract with local providers but
has failed to reach an agreement within 60 days after the offer
of a written contract from the health carrier. A good faith
effort means an honest effort with the .intent to deal fairly
with providers and includes offering terms and conditions at
least as favorable as those offered to other entities providing
the same or similar services.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

LE I 7.108.227 IMUM WAIT TIMES OR
IN (1) An adequate network must meet the following
criteria for all enrollees:
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(1) {2) and (b) remain as proposed.

(c) appointments for non-urgent care with symptoms must be
available within & 10 calendar days;

(1) {(d) and (e) remain as proposed.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE XIII  {37.108.228) REFERRAL __AND _SPECIALTY  CARE
REQUIREMENTS (1) Procedures for referrals &e—eensulting
speeialiets must be clearly outlined in the access plan, in
literature provided to all enrollees, and in literature or
contracts provided to all participating providers.

{2) and (3) remain as proposed.

(4) An enrollee must be allowed to designate a
participating pediatrician, family practice physician, or, if
the health carrier allows a mid-level provider to be a PCP, a
mid-level provider specializing in primary care of children as
the PCP for the enrollee’s children and/or adolescents who are
covered by the health carrier.

(5) remains as proposed.

(6) The access plan must include policies and procedures
by which an enrollee with a condition that requires ongoing care
from a specialist may obtain a standing referral to a
participating specialty provider. For purposes of this rule,
standing referral means a referral for ongoing care to be
provided by a participating specialty care provider that
authorizes a series of visits with the specialist for either a
specific time period or a limited number of visitas, and which is
provided according to a treatment plan approved by the carrier
and developed by the enrollee’s PCP, the specialty provider, and
the enrollee.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE XIV (37.108.229) CONTINUITY OF CARE AND TRANSITIONAL
CARE (1) through (1) (¢) remain as proposed.

(2) A health carrier must allow enrollees in the
categories described in (1) (a) through (1} (¢} above to continue
to receive services from their existing providers when their
provider’s contract is terminated by the carrier without cause,
so long as those providers agree to abide by the payment rates,
quality-of-care standards and protocols, and reporting standards
which apply to comparable participating providers.

(3) remains as proposed.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

4. The Department has thoroughly considered all
commentary received. The comments received and the department’s
response to each follow:
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RULE I (37.108.201)

Are physical therapists considered 'gpecialty
providers" or "specialista" in the proposed rules, and if not,
how do the rules include them?

RESPONSE: Under this rule, physical therapists are not
considered speciality providers but may be participating
providers. "Participating provider" is defined in 33-36-

103(19), MCA, and is used in Rules IV (37.108.207), XIII
(37.108.228), and XIV (37.108.229).

Concerning the definition of "geographic service
area", one commentator contended that the reference to the
insurance commissioner’s "area of operation" was inaccurate,
another questioned how the definition £it with Rule XI
(37.108.221), and another requested clarification of the word
" Eum" .

RESPONSE: The Department agrees that the above definition did
not work well with Rule XI (37.108.221) and that the definition
merits rewording; the definition is being amended accordingly.

COMMENT #3: The Department should better define what it means
by the term "non-urgent care with symptoms*.

RESPONSE: The Department agrees and has added a definition of
"non-urgent care with symptoms".

COMMENT #4: The definition of "advanced practice registered
nurse" is unnecessary because it is already defined by statute.

RESPONSE,: The statutory definition of that phrase in 37-8-102,
MCA, is "a registered professional nurse who has completed
educational requirements related to the nurse’'s specific
practice role, in addition to basic nursing education...", while
37-8-202(5), MCA, which empowers the board of nursing to set
educational requirements for advanced practice registered
nurses, indicates that "[advanced practice registered nurses
include nurse practitioners, nurse-midwives, nurge-anesthetists,
and clinical nurse specialistg." For convenience, the
department’s definition simply consclidates the two provisions
and is therefore retained.

COMMENT #5: "Certified" should be added after ‘"physician
agsistant" in the definition of "mid-level provider".

RESPONSE: The department agrees that "physician assistant-
certified" is the proper designation and made the change.

RULE IT (37.108.205)
COMMENT #6: The access plan should contain descriptions of the
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populations to be gerved, projections regarding the
characteristicas of these populations, and a map of the source
area with locations of all providers.

RESPONSE : This information should be part of the plan’s
marketing strategy. Specific requirements to include this in the
access plan would be administratively burdensome and expensive
given the penetration of managed care in the state at this time.
The gquality assurance rules are currently being developed to
implement Title 33, Chapter 36, Part 3, MCA, and may address
consumer component requirements.

COMMENT #7: Reference to "calendar days", rather than "days"
alone, should be added in Rule II (37.108.205) for clarity and
consistency with the three references already there to "calendar
days".

RESPONSE: The department agrees, and all references to "days"
in Rule II (37.108.205) have been changed to "calendar days".

COMMENT #i8: What are the time lines for submission and approval
of initial access plans?

RESPONSE: The network adequacy statutes, in 33-36-201(4), MCA,
require the initial access plans to be filed with the department
by October 1, 1999. The rest of the review time periods are
prescribed by these rules. Although it is apparent that, given
the fact that both the law and its implementing rules become
effective very soon, both health carriers and the department may
find it difficult to wmeet the prescribed time frames for
implementing the new rules, the statutory deadline is not
negotiable, and every effort should be made to comply with the
dates outlined in this rule.

COMMENT #9: The department should have only 15 days, rather
than 60, to make its initial request for additional information.

RESPONSE: The department disagrees. A deadline of 15 calendar
days for the initial departmental review, given staffing
restrictions, competing responsibilities, etc., is impractical
and unreasonable, and the department has determined that the 60
day deadline remaing the most reasonable.

COMMENT #10: Freezing new enrollments after an access plan is
disapproved, pending approval of a revised plan, exceeds the
department’s statutory authority, which is limited by 33-36-401,
MCA, to recommending corrective action to the carrier in
question and/or recommending to the insurance commissioner that
the latter take enforcement action.

RESPONSE : The department disagrees that the law in effect
prohibits the department from barring a carrier found to have an
inadequate access plan from enrolling additional or, in the case
of a new carrier, initial enrollees until a revised plan is
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submitted. The fact that 33-36-401, MCA, establishes two means
of enforcement that the department can utilize does not mean
that no other action can be taken by the department to carry out
its duty to ensure adequate networks or preclude the department
from freezing new enrollments when a plan is found inadequate.
Section 33-36-201(4), MCA, obligates existing plans to, by
October 1, 1999, submit to the department "an access plan
complying with (6) and the rules of the department.." [emphasis
added]. The same subsection of 33-36-201, MCA, requires new
carriers offering a plan on or after October 1 to do the same
"before offering the managed care plan." That language assumes
and endorses the principle that a carrier should not be
enrolling individuals until an adequate network is in place.
The provisions of Rule II (37.108.205) complained of are clearly
in step with the mandate in 33-36-201{(4), MCA. 1In addition, 33-
36-105, MCA, gives the department the authority and duty to, by
rule, establish procedures for ensuring compliance with network
adequacy standards. Once again, Rule II (37.108.205)’'s freeze
of new enrcollees if a plan is found inadequate implements that
statutory provision by ensuring compliance with the standards.

RULE III (37.108.206)

COMMENT #11: ‘The argument contained in Comment #10 in reference
to Rule II (37.108.205) was repeated in reference to Rule III
(37.108.206) and its requirement that, if a revised access plan
is found to be inadequate, no new enrollees be enrolled until
one is approved.

RESPONSE: See the response to Comment #10.
COMME 12: The word "significant" should replace the word
"material".

RESPONSE: The Department agrees and has made the change.

RULE IV (37.108.207)

COMMENT #13: The access plan specifications should contain more
consumer components, e.g., information about the physician’'s
education, results of consumer satisfaction surveys, a 1+800
number, etc.

RESPONSE: The department felt that the quality assurance rules
currently under development and implementing Title 33, Chapter
36, Part 3, MCA, are more appropriate than the network adequacy
rules for such components and will be considered for inclusion
in the guality assurance rules.

ComMM 14: The reference in Rule IV (37.108.207) (1) (a) to the
addresses of participating providers should be specifically
business addresses.

18-9/23/99 Montana Administrative Register



-2060-

RESPONSE : The department agrees and has made the requested
change.

COMMENT #15: The word "procedures" should replace "policy" in
Rule IV (37.108.207) (1) (e) (v).

RESPONSE: The department disagrees. The language in the rule
will not change because the two words are interchangeable and
the change would have no impact on the intent of the rule.

COMMENT _#16: The f£filing and approval procedures of the
ingurance commissioner should be sufficient to comply with this
rule.

RESPONSE: The language in the rule will not change because all
itemsa in this rule are esgsential to describe the health
carrier’s access plan.

COMMENT #17: In Rule IV (37.108.207)(1)(j), the more appropriate
word "procedures" should be substituted for "method".

RESPONSE: The department agrees and has made the change.

COMMENT #18: Because there is no particular filing with the
commisgsioner of insurance that contains the specific information
required by (1) (e) (i) through (xi), the requirement is confusing
and should be removed.

RESPONSE: The department does not agree to removing the
subsection entirely, but instead amended subsection (e} to
eliminate any confusion, wusing language suggested by the
commisgioner of insurance.

COMMENT $#19: Standards should be included in subsection (1) (d)
as to what is considered reasonable in the removal of barriers
to gaining access to services.

RESPONSE: The language in the rule will not change because it
would be impossible to identify all possible barriers that may
exist. The health carrier ig given considerable leeway in how
it meets this obligation and complies with the standards set
forth in Rule XVI (37.108.236). Furthermore, it is assumed the
health carrier will do all it can to avoid complaints from
dissatisfied enrollees,

COMMENT #20: The language in subsection (1) (e) {vi) should be
deleted because the information is the same as that already
required by subsection (1) (e} (v).

RESPONSE : The 1language was not changed because the two
subsections do require two separate types of information and
becauge the information is required for access plan
specifications and for the benefit and protection of health care
consumers.
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: The meaning of the phrase "facilitate review of
post-evaluation or post-sgtabilization services" in subsection
(1) (e) (viii) should be clarified and the subsection preferably
should be deleted.

RESPONSE: The language in this rule is necessary to access
plans specifications and will not change. To “"facilitate"

logically means to aid, expedite, or asasigt, and the
department’s interpretive guidelines will provide further
clarification of the phrase in question.

COMMENT #22: If the health carrier must have a network of
specialists, including providers from every specialty, what
process will be used to correct an insufficient network, who
makes that determination, and is there a time period within
which to correct a finding of insufficiency?

RESPONSE: The health carrier must insure access to specialty
care. The options to correct an insufficient network may

include, but are not limited to, recommending termination of the
health benefit plan to the commissioner of insurance or seeking
other corrective action. An insufficient network is a failure
to meet the requirements of the legislation, and the department
will make this determination. As yet, there is no time period
set within which to correct a finding of insufficiency.

co 23: There should be more stringent language in the
rule to demonstrate that when an HMO begins marketing in a new
area, members of the provider network are actually accepting new
patients.

RESPONSE: The department did not change the proposed language
because it believes the proposed language is already adequate to
provide the department with the information it needs to
determine whether the network is adequate. 1If the HMO has an
extensive list of providers, but the providers are not accepting
new patients, then the network is not adequate. The department
can determine compliance by monitoring access plan
specifications as outlined in Rule IV (37.108.207).

COMMENT #24: 1In subgection (1) (j), how can a health carrier

have a "method" of complying with geographic accessibility
requirementa?

RESPONSE: The department agrees the language could be improved,

and, in response, has changed "method of" to "procedures for".

RULE V (37.108.208)

25: The numbers and types of providers should be
limited to primary care providerg, hospitals, and pharmacies.

RESPONSE: Rule V (37.108.208) will remain the same. The
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Department believes this language would negate the intent of the
statutes being implemented, which is to ensure that managed care
networks have sufficient numbers and type of all of the types of
providers needed by the consumers the network serves.

RULE VI (37.108.214)

COMMENT #26: The reference in (1) (b) to accessing "“services
through the health carrier" should be amended to refer to the
carrier’s network of providers, since a health carrier does not
itself provide health services.

RESPONSE: The department agrees and has rephrased the provision
to clarify its meaning.

COMMENT #27: For clarity, the phrase "per year" should be added
after "30 calendar days" in subsection (1) (c) concerning renal
dialysis.

RESPONSE : The department agrees and has made the suggested
change.

COMMENT #28: What is meant by an "unforeseen illness, injury or
condition" in (1) (b)?

RESPONSE : An unforeseen event 1is generally one that is
unanticipated, sudden, or occurring by chance. For example, an
enrollee may slip and fall on the ice, experience pain from the
fall and uncertainty as to the extent or seriousness of the
injury, and seek medical care to determine 1if treatment is
needed. The department did not make any change in the language
because it believes the meaning is already sufficiently clear.

COMMENT #29: Does subsection (1) (b} apply only when the person
is outside the service area for reasons other than seeking out
medical care?

RESPONSE: The answer 1is yes, and the department amended the
language to make that fact clearer.

COMMENT_#30: A non-participating provider differential should
be considered with respect to subsection (1) (b).

RESPONSE: The language in the rule was not changed. The health
care provider must ensure that covered services are provided to
the enrollee.

COMMENT #31: To require health carriers to reimburse out-of-
network providers under certain circumstances exceeds the
statutory authority of the department. In addition, 33-36-
205(2), MCA only requires payment for "emergency services
obtained from a non-network provider within the service area of
a managed care plan..", and only for certain emergency services,
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RESPONSE: The fact that 33-36-205(2), MCA, contains the above
requirement as applied to emergency services provided within the
carrier’s geographic service area does not mean that emergency
services provided outside of that area do not have to be paid

for by the carrier. Section 33-36-201, MCA, requires that
"[c]overed persons...have access to emergency care 24 hours a
day, 7 days a week." That requirement cannot logically be met

unless a plan pays for emergency services to enrollees
regardless of where they occur or who provides them. As for the
contention that only certain emergency services need be covered,
the rule refers to "emergency services as defined in 33-36-103,
MCA", which in turn states that such services are those
"required to evaluate and treat an emergency medical condition."

Section 33-36-205, MCA, allows a carrier to refuse to pay
for services that are found not to be necessary, a provision
that parallels the language in the definition that the services
be "required to evaluate and treat" the condition. (emphasis
added) Therefore, the reference in Rule VI (37.108.214) to
coverage of emergency services complies with the statutory
language and was not changed. As for the contention that the
department does not have the authority to require the other two
categories of services that Rule VI (37.108.214) requires to be
reimbursed, regardless of the existence of preauthorization or
the status of the provider as a network provider, the department
disagrees. Section 33-36-201, MCA, contains language indicating
that non-network providers have to be reimbursed whenever the
network is insufficient to provide a covered benefit. 1In line
with that language, Rule VI (37.108,214) (1) (b) and (c) require
reimbursement only if the services provided out-of-network are
services covered by the plan. .

RULE VII (37.108.215)

OMMEN 32: Why were the ratios cited chosen and why were no
ratios specified for speciality providers and specialists?

RESPONSE : Rule VII (37.108.215) will remain the same. The
ratios set in this rule are nationally accepted ratios for
primary care providers and are not intended to set ratios for
specialty providers or specialists. There is little information
nationally concerning acceptable ratios for specialty providers,
so none were included in the rule.

COMMENT #33: It should be clarified that a mid-level PCP is a
mid-level provider as defined by Rule I (37.108.201) (4), and the
rule should specify that if the mid-level provider is intended
to be a PCP, the wid-level PCP has to have been designated as
such by the health carrier.

RESPONSE: A mid-level PCP is in fact a mid-level provider, but
since the language already fairly indicates that fact, no change
was made. With regard to Rule VII (37.108.215) needing to
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gpecify that the mid-level PCP has been designated as such by
the health carrier, the department believes that this would be
redundant because Rule I (37.108.201) (5) clearly indicates that
any PCP has to be designated by the health carrier.

RULE IX (37.108.219)

COMMENT §34: A large number of comments were received regarding
the 45 mile radius requirement, many requesting that the radius
be returned to 30 miles, others supporting the 45 mile radius,
and others suggesting that a mileage of greater than 45 miles
should be adopted.

RESPONSE: The department has carefully reviewed all of the
mileage options. A comparison of data relevant to the relative
impact of both the 30 and the 4% mile radii demonstrates that
the 30 mile radius offers the most beneficial and balanced
approach to the geographic access issue, for the consumer, the
health care provider and the managed care organization. When the
30 mile access radius is applied, access to an additional 32
hospitals, clinics, and allied health care providers is
available compared to the potential available providers using
the 45 mile radius. The department believes that it is
advantageous for all parties to have the largest possible number
of potential providers available, both inside the geographic
access area and outside or adjacent to the geographic access
area. The Department alsc believes the 30 mile geographic
access area will reduce the potential of patients having to
leave their local community for primary care services and at the
same time reduce the possible negative impacts to the local
health care system.

COMMENT 5: Regarding the geographic accegs exception in
(1) {(a) (i), the documentation that a carrier provides regarding
usual and customary travel patterns should be subject to
approval by the department.

RESPONSE: Any exception to the geographic accegs requirements
is inherently subject to review by the Department, since it is
a factor in determining the adequacy of the network;
consequently, no change in the rule is necessary.

COMMENT #36: The language in (1) (¢) should be changed to state
"outside the approved geographic service area" in place of
"farther than 45 miles from their homes..."

RESPONSE: Because the existing wording is consistent with that
in (1) (a) and the suggested change would not necessarily clarify
the intent of the rule, no change was made, other than, as
previously noted, to change 45 to 30,

COMMENT #37: ©Does the rule not require specialty providers to
be included within the prescribed radius?
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RESPONSE: Yes. The rule does not apply to specialty providers.
COMME! 38: Subsection (1) (b), unlike subsection (a), appears

to apply to any "qualified provider", not just to primary care
providers, hospitals or Medical Assistance Facility (MAF), and
pharmacies. The rule should be reworded to clarify that the
entire rule applies only to PCPs, hospitals/MAF’s, and
pharmacies.

RESPONSE: The rule is not intended to be so limited; subsection
(1) (b) does apply to any qualified provider.

COMMENT #39: If an exception is granted pursuant to Rule X
(37.108.220), does Rule IX (37.108.219) (1) (b) apply at all?

RESPONSE: Yeas, even if an exception is granted pursuant to Rule
X (37.108.220).

COMMEN 40: Subsection (1) (c) should be more appropriately
designated subsection (2).

RESPONGE: The department agrees and has made the suggested
change.

COMMENT #41: Concerning subsection (1) (¢), the rule should be
amended to indicate that, when an enrcollee selects a provider
outaide the geographic access area, the health carrier will be
deemed in compliance with the geographic accessibility standard
or a good cause exception exists to that standard.

RESPONSE: No change was made in the rule because it was
considered unnecessary. It is implicit that if an enrollee

freely chooses to have a primary care provider outside the
prescribed radius, the carrier will not be regarded as in
violation of the geographic access requirement.

COMMENT #42: Subsection (1) (¢) should be amended to allow
enrollees to also select a hospital, medical assistance facility
(MAF), and/or a pharmacy located ocutside the geographic access
area, in addition to a primary care provider.

RESPONSE: The department did not make the suggested change. An
enrollee can select any of these provider types if allowed by
the carrier. The department did not feel it would be fair to
the plans to require them to cover the cost of any hospital,
etc., without the approval of the plan.

COMMEN' 3: If some eligible employees do not live and work
within the prescribed radius around the primary place of work,
the network should still be regarded as adequate if the maximum
number of those outside the radius does not exceed one, in the
case of a group with 2 to 5 employees; two, in the case of a
group with 6 to 15 employees; three, in the case of a group with
16 to 30 employees; and for groups with 31 or more employees,
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10% of the employees.

RESPONSE: The department agrees with the proposed changes and
has amended the rule accordingly.

COMMENT $#44: Rule IX (37.108.219) (1) (c) should apply only to
traditional health maintenance organization plans, which are
more restrictive in terme of the providers a patient may see;
the proposed language does not work with a point-of-service
option.

RESPONSE: The department believes the language is clear that
this rule is not applicable to a point-of-service product.

COMMENT #45: The commissioner of insurance suggested that
insured employees and their dependents living outside the
prescribed radius of the network be protected from benefit
penalties or from having to travel outside the radius around
their own place of work to receive routine treatment from a
primary care provider. Another commentator suggested that the
commissioner’'s proposed language provided greater benefits to
those dependents than to those under some current managed care
plans.

RESPONSE: The department agreed to incorporate the commissioner
of insurance’s suggestion as best for both plans and out-of-area
enrollees, incorporating a change in the process that avoids
preferential treatment to out-of-area dependents.

COMMENT #46: The waximum number of eligible employees residing
and working more than a 45-mile radius from the employer’s
primary place of business should not exceed 50 percent of the
eligible employees in the employer’s group.

RESPONSE: The department disagrees. Allowing 50 percent of
eligible employees to live and work outside the 45 mile radius
defeats the purpose of network adequacy. Therefore, the
department adopted the recommendation of the commissioner of
insurance that the outside limit would be 10% of the total
number of employees, However, the department did add a
requirement that the outlying enrollees reside and work outside
the radius of the primary place of work and that the
determination of the number of eligible employees would be
determined at the time of application for network approval.

COMMENT #47: The commissioner of insurance recommended that, if
a carrier required all employees to utilize a network PCP for
referrals, access to the network PCPs would have to be available
by phone at no cost to the insured. Another commentator asked
that the toll-free phone call requirement be deleted because of
lack of notice of it in the original notice to providers who
would carry the burden of providing the access.

RESPONSE : The department adopted the commigsioner’s
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recommendation in part, but, in agreement with the concern about
the impact on providers, added, for clarification, that a toll-
free number maintained by the health carrier would satisfy the
requirement.

COMMENT #48: In reference to the out-of-area language requested
by the insurance commissioner, another commentator suggested
clarifying that employees who, at their discretion, pursuant to
(1) (¢), agree to use primary care providers outside of radius
are not to be counted as "out-of-area" employees for purposes of
the exception now included as subsection (3).

The department felt the language was sufficiently
clear already and did not make a change.

49: The rule should provide that out-of-area employees
may seek primary care services from non-participating providers
so long as these providers agree to abide by the payment rates,
referral process, quality of care standards and protocols, and
reporting standards that apply to comparable participating
providers.

The department did not adopt the suggested language
because the purpose of this rule is to allow carriers, under
certain limited circumstances, to market outside their network
without penalizing the insured outside the network. The
proposed language would penalize the insured outside the
network.

COMMENT #50: The changes proposed by the Insurance Commissioner
should be set out in a separate rule.

RESPONSE: The department believes there is no necessity for a
separate rule, and that the suggested changes logically fit
within Rule IX (37.108.219).

ENT #51: The "usual and customary travel pattern", ag
referenced in subsection (1) (a) (i), should be documented by the
carrier and subject to approval by the department.

RESPONSE: The Department will be responsible for determining
ugual and customary travel patterns and will develop criteria to
make such determinations, as well as interpretive guidance for
this subsection.

ENT 52: Allowing an exception from the geographic
accessibility requirements if a provider within the radius does
not meet the credentialing requirements of the carrier could
enable health plans to set credentialing standards in such a way
that they avoid the geographic accessibility rule.

RESPONSE: Subgection (1) (a) (ii) requires the credentialing
requirements to be reasonable. The Department will be

responsible for determining whether any given requirements are

18-9/23/99 Montana Administrative Register



-2068-

reasonable or not.

COMMENT #53: "Qualified provider", as used in (1)(b), is
undefined and should be deleted.

RESPONSE: The department added clarifying language that a
"qualified provider" was one qualified to provide a service
covered by the relevant plan. Given that, it is plain that a
qualified provider is a health care provider that is licensed by
Montana to provide certain health care services or licensed as
a health care facility.

COMMENT #54: The reference to medical assistance facilities is
outdated because, under the federal Balanced Budget Act of 1997,
they will be converted to "critical access hospitals" on October
1, 1999,

RESPONSE: The change in federal terminclogy does not alter the
fact that what may be a "critical access hogpital" under federal
law is defined as a "medical assistance facility" under Montana
law. Since the legal entity that is subject to Montana
licensure standards is designated in 50-5-101, MCA, as a
"medical assistance facility" rather than a "critical access
hospital”, these rules must continue to refer to MAF's.

RULE X (37.108.220)

COMMENT #55: Comments were received that ranged from support of
the rule’s allowance of potential exceptions from the geographic
access requirements of Rule IX (37.108.219) to assertions that
no exceptions should be allowed and the rule should be deleted
altogether.

RESPONSE: Rule X (37.108.220) will remain the same because the
department continues to agree with those that feel some
exception process is necesgsary in order to deal with situations
that may impact the geographic service areas and network
adequacy. The department will prepare interpretive guidance for
this rule and provide the guidance to all interested parties.

COMMENT #56: A "good faith effort" should be more precisely
defined.

RESPONSE : Language was added to do so that parallels the
definitions of "good faith" in Montana law. Beyond that, the
department feels that it is impossible to include all of the
factors and components that might define good faith efforts into
a single definition.

MMENT 57: In the phrase "The department may grant

exceptions...if good cause to do so exists", the word "must"
should be substituted for "may".
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RESPONSE : The department did not make the requested change
because it needs to have the ability to decline an exception
even when good cause seems to exist in instances where granting
an exception would compromise the adequacy of the network.

COMMEN 58: Subsection (2} should be replaced by language
requiring health carriers and providers to negotiate in good
faith to negotiate a contract that adheres to sound husiness
principles, and if no agreement can be reached within 120 days,
utilize an alternative dispute resolution process. If the
ultimate ruling favors the carrier, it would be allowed to
market its product, even without enough local providers under
contract, but must, in that case, document how it will provide
adequate provider access to enrollees in that area.

RESPONSE: No change was made. As noted above, the department
has added language that more specifically defines good faith. As
for lengthening the time period for reaching an agreement, the
department continues to beljeve that 60 days is sufficient. As
for dispute resclution, the rule already allows such a process
and the department is responsible for the ultimate decision
whether the network is adequate.

COMMENT ##59: Subsection (2), defining a good faith effort as
including an offer of terms and conditions at least as favorable
as those offered to other entities providing the same or similar
services, does not address the situation where two hospitals
provide the same services but have vastly different financial
circumstances, meaning that the same terms and conditions would
not be acceptable to both. In addition, some recognition should
be made of offers made by providers and facilities during
negotiations,

RESPONSE : The department believes the current language can
cover the situations as described, so no change was made.

RULE XI (37.108.221)

ENT 60: How does this rule work with the Rule I
(37.108.201) definition of "geographic service area"?

RESPONSE: See the response to Comment #2.

RULE XIT (37.108.227)

COMMENT #61: Several comments were made concerning the time
limit within which non-urgent care with symptoms must be
provided. It was suggested that it is unreasonable to expect a
plan to provide non-urgent care with symptoms to its members
within S calendar days, that the deadline be extended to 10
business days, and that the term "non-urgent care with symptoms"
be removed altogether. Another party suggested that the
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Department limit the definition to include only "illnesses,
injuries, or conditions that require care within five calendar
days in order to insure good health."

RESPONSE: As for the time period within which such care must be
provided, the Department continues to assert that consumers need
to be guaranteed access to care by health carriers for those
conditions which fall in between urgent and routine conditions.
Non-urgent care with symptoms is care required for an illness,
injury or condition with symptoms that does not require care
within 24 hours to prevent a gerious risk of harm but is also
not routine or preventive in nature. Examples would include a
consumer discovery of a lump in a breast or testicle upon self-
examination; a health care consumer who is afebrile but is
expectorating green phlegm and has chest pain upon inspiration;
or a consumer with a history of low back pain who is newly
experiencing sciatic pain that is unrelieved by over-the-counter
medications, stretching, rest, ice packs, etc. These are but
some conditions for which a consumer might reasonably expect
access to care in a shorter time-frame than the 45 days
gpecified for routine care. The Department amended rule XII
(37.108.227) (1) (¢} to include a deadline of 10 calendar days
rather than the five proposed in the original notice for non-
routine care. Ten calendar days will ensure adequate consumer
access for non-urgent care with symptoms without being unduly
burdensome on health carriers, especially in cases like holiday
periods where there are fewer business days than usual.

COMMENT #62: Appointments for routine or preventive care should
be available within 60 rather than 45 days. This would prevent
providers from feeling penalized for participating in a managed
care contract because a 45-day period forces the provider to
give preferential treatment to managed care patients over
traditional fee-for-service patients. The proposed time limit
would make it less attractive for a provider to contract with
managed care plans, and since managed care plans are capitated
and discounted, it would allow a different standard for access
for these congumers.

RESPONSE: These rules apply only to maximum waiting times that
a health carrier must guarantee. They do not limit a health
carrier to using only a primary care provider to guarantee
access within the sgpecified appointment times. The comments
about the relationghip between the health carrier and its
network providers deal with a contractual matter beyond the

scope of this rule or the enabling legislation. This rule
merely aseeks to guarantee congsumer access within a reasonable
period. The department continues to assert that 45 days is a

reasonable period, which was adopted after extensive literature
research and meetings with interested parties, and the
department rejects the suggestion that this time frame be
extended to 60 days.

COMMENT $#63: Tracking preventive services such as immunization
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and mammography rates, which are quality issues that are also
tracked through Health Employer Data and Information Set (HEDIS)
reporting, appears to combine gquality and access issues in this
rule,

RESPONSE: The Department believes the requirement is an access
isgue--that a consumer must have "access to preventive services"
such as immunizations and wmammography services within a
reasonable time frame to protect that consumer’s health. For
immunizations, this is also a public health concern. To fail to
set maximum appointment times would be to fail to carry out the
mandate of the enabling legislation.

COMMENT #64: Access standards such as the ones contained in
this rule do not accomplish their misgion unless they are
reported and monitored annually on a standardized tool.

RESPONSE: Rule XVII (37.108.240) as proposed requires the
eéstablishment of wmethods for periocdically assessing the
sufficiency of the network and provider and consumer
satisfaction. Specific requirements such as specifying that an
independent satisfaction survey be done annually and a
standardized evaluation tool be used were rejected by the
department as unduly burdensome and expensive, given the
penetration of managed care in the state at this time.

RULE XIII (37.108.228)

COMMENT #65: The language in subsection (4) should be deleted
that allows carriers the choice of using mid-level providers as
PCPs, because it invites their exclusion and reinforces the myth
that mid-level providers are unable to provide excellent medical
care.

RESPONSE: The department declines making the suggested change.
Mid-level providers are eligible to be included by a carrier as
participating providers, but the Department feels that it cannot
mandate that a health plan use mid-level providers hecause mid-
level practitioners do not operate independently but in
conjunction with a supervisory physician. The language allowing
an enrollee’s choice of a mid-level provider is contingent on
the plang recognizing them as participating providers.

COMMENT #66: The rules should ensure that patients have access
to appropriate physical therapist specialists.

RESPONSE: The department did not change the language. Physical
therapists are eligible to be included as participating
providers but the Department cannot mandate that a health plan
use physical therapists. Plan enrcllees will have access to
physical therapists if the plans recognize them as participating
providers.
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COMMENT #67: The phrase "or contracts" should be added after
"in literature® in subsection (1).

RESPONSE : The department agrees and has made the suggested
change.

COMMENT _#68: The language in subsection (2) requiring women
access to a gynecologist without a PCP referral should be
deleted gince it ig already required by statute.

RESPONSE: The language is retained for purposes of ease of
comprehension of enrollee rights by including all of the
gpecialty and referral requirements in one place.

COMMENT #69: The reference to "family physician" should more
properly be "family practice physician" in subsection (4).

RESPONSE: The department agrees and has made the suggested
change.

COMMENT 70: In subsection (6), a requirement that the
treatment plan is approved by the carrier should be added.

RESPONSE : The department agrees and has made the suggested
change.

COMMENT #71: “"Consulting specialists", as uged in subsection
(1), should be defined.

RESPONSE: The department agreed there was a question about the
meaning of that phrase. As an alternative solution, for
purposeg of clarity, the phrase "to consulting specialists" was
deleted after the word "referrals™ in the first line.

COMMENT #72: The language in 33-36-201(2), MCA, allowing the
department to approve alternatives to the requirement that a
carrier with not enough providers to provide a covered benefit
hag to provide the benefit at no extra cost to enrollees, should
be added to the rule along with criteria for determining which
alternative arrangements are acceptable.

RE NSE: The language in subsection (5) will not change. The
primary way that the department has identified of meeting the
requirements of 33-36-201(2), MCA, is to require the process
referred to in subsection (5) to address instances when a plan
has an inadequate number or type of participating providers.
The department will review other arrangements if any are
proposed, but because no other viable alternatives came to light
during the process of developing these rules, no criteria for
evaluating them were developed, either. The department remains
open to developing criteria for that purpose in the future.

c ENT $#73: what is an "insufficient number or type" of
participating provider?
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RESPONSE: The interpretation is provided elsewhere in Rules VII
(37.108.215) and IX (37.108.219).

COMMENT #74: Which provider types are included in Rule XIII
(37.108.228) and does subsection (5) apply only to specialists?

RESPONSE: Rule XIIT (37.108.228) and, specifically, subsection
(5) apply to both participating providers and their referrals to
gpecialists.

COMMENT #75: What is the meaning of "accessible" in subsection
{(5)7?

RESPONSE: "Accessible" means available to enrollees according
to the standards elsewhere in the rules, e.g. Rules VII
(37.108.215), IX (37.108.219), and X (37.108.220).

COMMENT #76: 1Is a point of service (POS) product an acceptable
alternative to ensuring covered services are provided at no
greater cost to the enrollee?

RESPONSE: The department, after consultation with the Insurance
Commissioner’s office, has determined that these rules apply
only to closed networks,

COMMENT #77: The rule as written leaves little or no incentive
for providers to sign up with a plan to be in a participating
network,

RESPONSE: The department disagrees and the language will not
change. The department feels there are sufficient incentives for
providers to be part of the health plan’'s network.

RULE XIV (37.108.229)

COMMENT #78: Two parties were concerned that they would be
unable to guarantee that providers who were outside of the
network would meet credentialing criteria, accept payment rates,
follow referral processes and protocols and refrain from billing
for balances above the carrier’s allowed amount for either new
enrollees with certain specified conditions or for existing
enrollees whose existing provider’s contracts had been
terminated without cause. One of the parties wanted to know if
the department could ensure that providers did not bill patients
for a balance.

RESPONSE: Rule XIV {37.108.229) only requires a health carrier
to continue to pay for care if the provider agrees to comply
with the payment rates, credentialing, referral process,
guality-of-care standards and protocols, and reporting standards
that apply to comparable participating providers. The health
carrier is given a choice. They can pay 100% of the charges and
not require the provider to meet any of these requirements if
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they so choose. However, if the provider does not agree to
comply with these standards, the carrier can choose not to pay
providers that did not meet the conditions stated in the rule,
In this last instance, the health carrier would be responsible
for arranging for a primary care provider to assume the care of
this vulnerable population. The department’s responsibility is
to enforce this rule and monitor to ensure that the provisions
are carried out, but is not responsible for negotiating with the
health care provider.

COMMENT #79: Rule XIV (37.108.229) (2) should be clarified to
state that it only applies if the contract is terminated without
cauge "prior to the end of the contract term." Discontinuance
of a contract at the end of its term should not be termination
without cause.

RESPONSE: The department did not make the suggested change.
The department believes that failure to renew a contract with a
provider who was previously a participating provider would in
fact be a termination without cause. Subsection (2) would apply
in these cases as well as in cases where the contract is
terminated prior to the end of the contract term. 1In either
cage, the health care consumer is at risk of an interruption in
health care services that could prove detrimental to his/her
health. All of the conditions specified in the proposed rule
require coordinated medical care to ensure the health of the
consumer.

COMMENT #80: The rule should be clarified by indicating what
the triggering event of contract termination would be.

RESPONSE: The language in the rule was not changed, because it
did not seem necessary to provide any greater clarification.

COMMENT #81: Accegs standards such as. those in Rule XIV
(37.108.229) mwust be reported and monitored annually on a
atandardized tool if they are to be effective.

RESPONSE: Rule XVII (37.108,240) as proposed reguires the
establishment of methods for periodically assessing the
sufficiency of the network and provider and consumer
satisfaction. Specifi¢ reguirements such as specifying that an
independent satisfaction survey be done annually and a
standardized evaluation tool be used were rejected by the
Department as unduly burdensome and expensive given the
penetration of managed care in the state at this time.

RULE XV (37.108.235)

COMMENT $#82: The department should allow the enrollee to change
primary care providers more frequently than once a year.

RESPONSE : The language in the rule will not change. The
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department does feel the rule is necessary to allow enrollees
choice and the option to change their choice of a primary care
provider at least once a year. The option of allowing enrocllees
to choose their primary care provider more or less frequently
was considered and rejected. Less frequent change would reduce
enrollee choice and more frequent changes would disrupt
continuity of care. The language as written protects the
enrollee and is not administratively burdensome to the plan.

COMMENT #83: Subsection (2) is useless since it would take
geveral years to identify providers who had a higher than
average turnover rate,

RESPONSE: Subgection (2) is necessary so that the plan can
monitor quality of care and patient satisfaction by how often
change requests are being made. A provider that has higher
turnover rates than the average can and should be identified and
followed up on.

COMMENT #84: Subsection (2) is not needed because the networks
are monitored for enrcllee satisfaction under Rule XVII
(37.108.240).

RESPONSE: Subsection (2) will remain in the rule. It is needed
for the reasons stated in the comment listed above. Rule XVII
(37.108.,240) does provide for monitoring enrollee gatisfaction
but it is not specific to enrollee choice of primary care
providers.

RULE XVI (37.108.236)

COMMENT #85: Standards should be included defining what is
considered reasonable in the removal of barriers to gaining
access to services.

RESPONSE: The language in the rule will not change, because it
would be impossible to identify all possible barriers that may
exist. The health carrier is given considerable leeway in how
it meets this obligation, and it is assumed the health carrier
will do all it can to avoid complaints from dissatisfied
enrollees.

RULE XVII (37.108.240)

COMMENT #86: Subsection (1) (a) should be deleted because the
rules are not primarily intended for these services.

RESPONSE: Rule XVII (37.108.240) will remain the same because
changes in the volumes of these services are important
information in assessing the sufficiency of the network.

COMMENT 87: Subsection (1) (d) and (e) should be deleted
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because the intent of the law and the purpose of these rules are
not ensuring provider satisfaction.

RESPONSE: Subsection (1) (d) and (e) will remain the same. The
department position is that the purpose and intent of the act is
to establish standards to ensure the adequacy, accessibility,
and quality of health care services offered under managed care,
and that customer satisfaction is one means of determining
adequacy, accesgibility, and quality.

COMMENT #88: It is a matter for concern that the proposed rule,
specifically subsections (1) (e) and (i), goes beyond NCQA
reporting requirements and would require plans to develop and
administer their own separate surveys, which would be costly and
without national standards to measure the results.

RESPONSE: The department kept the requirements of subsections
(1) (e) and (i) because it believes they are important components
in assessing the sufficiency of the network, whether or not NCQA
reporting requirements are exceeded.

RULE XIX (37.108.242)

COMMENT #89: 1Is the health carrier to be held responsible for
a provider’'s failure to meet the demands of the rules, though
the health carrier is not at fault?

RESPONSE: Yes. Rule XIX (37.108.242) requires that a managed
care plan that uses contracts is and remains responsible for the
contracted services that the health carrier has purchased via a
contract with a provider.

RULE XX (37.108.250)

COMMENT #90: What is the remedy if a dispute arises regarding
what is and what is not adequate corrective action?

RESPONSE : If a health carrier disagrees with the department
over what constitutes adequate corrective action, the carrier
may appeal the decision as provided in Rule XXI (37.108.251).

COMMENT #91: What response is the department seeking from the
commissioner of insurance when it provides the commissioner with
documentation of the network inadequacy?

RESPONSE : Because of the wide range of possible types of
network inadequacy that may occur, the department cannot
elaborate on what action the department might recommend to the
commissioner. The department would expect the commissioner to
take appropriate action based on the department’s
recommendations within the scope of its own authority, depending
upon the nature of the inadequacy in question.
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COMMENT $#92: In the event that the department determines a
network is inadequate, what are the time lines for compliance?

RESPONSE: None are yet prescribed.

5. These rules will become effective October 1, 1999,

Rule Reviewer Director, Pub{ic agaith and

Human Services

Certified to the Secretary of State September 13, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 46.12.503, )
46.12.504 and 46.12.505 )
pertaining to inpatient )
hospital services )

TO: All Interested Persons

1. On August 12, 1999, the Department of Public Health
and Human Services published notice of the proposed amendment of
the above-stated rules at page 1744 of the 1999 Montana
Administrative Register, issue number 15.

2. The Department has amended rule 46.12.504 as proposed.

3. The Department has amended the following rules as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

46.12.503 INPATIENT HOSPITAL SERVICES, DEFINITIONS
(1) through (5) remain as proposed.

{6) "Hospital policy adjustor" means a payment to  a

Montana hospital paid under the DRG payment system. Data
gsources for _the department to determine who meets policy
adjustor criterja include but are not limited to information
from the Montana hospital association database; Montana medicaid
paid__claims database; department’s database for vital
statisticgs: and licensing bureau. Evaluations will be made
annually to determine which hospital will qualify for the policy

adjustor. All of the following criteria must be met for a
hospit to qualify:

(a) has 50 or fewer beds;

(b) _routinely delivers babies:

(c}) delivered less than 200 babies (all payers) for state

fiscal year 1998 (July 1, 1997 through June 30, 1998); and

(d) of the total babies delivered in state fiscal year

1998, 53% covered were either medicaid primary or medicaid

secondary.
(7) through (17) remain as proposed.

AUTH: Sec¢. 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-
6-141, MCA
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4 2.505 INPATIE SPIT. ERVICES EMENT

(1) through (16) remain as proposed.

(17) Subject to funding, Previders providers identified as
eligible for the "hospital policy adjustor" defined in ARM
46.12.503 will receive, in addition to the DRG payment, a
payment amount of 5% of &iwmes the hospital’'s prospective base
rate.

AUTH: Sec., 53-6-113, MCA
IMP:  Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-
6-141, MCA

4. The Department added the phrase "subject to funding"
to ARM 46.12.505(17) in order to ensure the Department does not
exceed legislative appropriations for these services.

5. The Department has thoroughly considered all
commentary received. The comments received and the department’s
response to each follow:

COMMENT 1: The hospital policy adjuster uses Medicaid
nursery days for the statistical factor. It was suggested that
the Department use Medicaid births rather than Medicaid nursery
days. The statistics could be gathered from the MHA Comp Data
program and from the DPHHS using DRG’'s 385 through 391. This
would give rural facilities credit for delivering those newborns
that are transferred out. The commentor believes the Department
did not intend to use neo-natal days as part of the computation
since those facilities are already reimbursed additionally.
Using births eliminates that question.

If Medicaid secondary payer gtatistics are not used in
determining the 55%, it is suggested that the percentage be
lowered to 51%. If secondary payer statistics are used, the 55%
threshold is acceptable.

The Department’s statistics should be derived from the
facilities fiscal year that began two years prior to the
beginning of its current fiscal year. This would allow for the
settlement of all outstanding claims.

RESPONSE: The Department concurs with the comment to use births
and to place the percentage at 53 using Medicaid secondary payer

statistics, to the extent that facilities billed Medicaid after
billing primary payers.

Rule Reviewer Director, Public’Health and

Human Services
Certified to the Secretary of State September 13, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE

STATE OF MONTANA
In the matter of the repeal ) NOTICE OF REPEAL
of ARM 46.12.3215 pertaining )
to medicaid health plan )
enrollment )

TO: All Interested Persons

1. On July 22, 1999, the Department of Public Health and
Human Services published notice of the proposed repeal of the
above-stated 1rule at page 1624 of the 1999 Montana
Administrative Register, issue number 14.

2. The Department has repealed ARM 46.12.3215 as
proposed.
3. No comments or testimony were received.

Rule Reviewer Director, Public Hgalth and

Human Services

Certified to the Secretary of State September 13, 1999.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of the ) NOTICE OF ADOPTION
Proposed Adoption of New Rules) AND AMENDMENT

and Amendment of Existing )

Rules Pertaining to )

Operator Service Providers )

TO: All Concerned Persons

1. On August 12, 1999, the Department of Public Service
Regulation, Public Service Commission (PSC) published notice of
public hearing on the proposed adoption of rules pertaining to
operator service providers, at pages 1754 through 1760 of the
1999 Montana Administrative Register, issue number 15.

2. The PSC has adopted Rule II (38.5.3404 COST-BASED
ALLOWABLE RATE) as proposed. The PSC has adopted and amended
the following rules as proposed, but with the following changes:

RULE I. {38.5.3403) ALLOWABLE _RATE (1) through (3)
remain as proposed.

(a) assisted - operator dialed calling card; collect call;
third party billed; sent—paid—eeins person to person; operator
dialed called number; customer dialed calling card, non-company;
and customer dialed calling card, company card;

(b) message te}t telecommunications seryice interLATA -

fiegbt—minnte —per—mite—and—flatand—additional-minutes—per
mite—and—fiae per minute (if the operator service provider hasg

more than one per minute rate, e.q., digtance, time of day, and
g0 for "per minute" will be th verage per minute); and

(c) message €oiF telecommunications gervice intraLATA -
mite—and—£iat per minute (if e operator servi rovid has
more than one per minute rate, e.g., digtance, time of day, and
so forth, "per minute" will be the average per minute

(4) remains as proposed.
AUTH: 69-3-103 and 69-3-1103, MCA
IMP: 69-3-201, §9-3-1101, 69-3-1102 and 69-3-1105, MCA

RULE III. (38.5.3407) BILLING DISCLOSURE (1) remains as
proposed.

(a) the operator service provider eherge billed amount,
clearly distinguished from the carrier's ehesrges billed amount;

(b) remains as proposed.

(¢) the toll-free telephone number of the operator service
provider or t operat gervice provider's billin
the billing aqent hag authority to resolve digputeg and the
operator service provider and billing agent have established an
effective method of resolving customer disputes.

(2} Upon request of a customer, the billing telecommuni-
cations carrier must provide the exact legal name of the
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operator service provider, the toll-free telephone number of the
cperator service provider, the current and complete street
address of the operator service provider, and the mailing
address of the operator service provider.

AUTH: 69-3-103, 69-3-822 and 69-3-1103, MCA

IMP: 69-3-102 and 69-3-1106, MCA

38,5.3401 GENERAL AND DEFINITIONS (1) and (2) remain as
proposed.

(a) "call blocking" means prohibiting or restricting a
consumer's accesg to a carrier which offers service in the same
local exchange area by means of equal access or an accesg code,
including but not limited to 1-800, 950-XXXX, and 10-10XXX-0+
dialing sequences.

(b) remains as proposed.

(c}) "Inmate ea%}*ng—prev&der#—ef—ﬂiﬁmafe operator service
provider" means a carrier or operator service provider that
prov1des regulated telecommunications services

for the use of inmates in
correctional facilities.

{d) through (4d) (ii) remain as proposed.

AUTH: 69-3-103, 69-3-822 and 69-3-1103, MCA

IMP: 69-3-102, 69-3-201, 69-3-802, 69-3-1102 and 69-3-
1103, MCA

38.5.3405 GENERAL REQUIREMENTS (1) through (1) (d) remain
as proposed.

(e) Obtain ea—pesitive an affirmative response from the
called party on willingness to accept charges for collect calls.

(2) and (3) remain as proposed.

AUTH: 69-3-103, 69-3-822 and 69-3-1103, MCA

IMP: 69-3-102, 69-3-201, 69-3-802 and 69-3-1104, MCA

38.5,.3412 CALL _BLOCKING PROHIBITED (1) Except as
otherwise provided in these rules, all agreements or contracts
between an operator service provider and an owner of a pay
telephone instrument or private telecommunications system must
contain a provision which prohibits call blocking as _defined in
these rules. This requirement applies to all contracts or
agreements entered into after the effective date of this rule;
however, all operator service providers must comply with (2) of
this rule at all times, including during the remaining term of
all existing contracts and agreements.

(2) remains as proposed.

(3) This rule does not prohibit the blocking of 38-+0X¥H—
—er—0—TORNN—O13+ 101xxxx-1+ or 101lxxxx-011+ calls.

AUTH: 69-3-103, 69-3-822 and 69-3-1103, MCA

IMP: 69-3-102, 69-3-201 and 69-3-802, MCA

38.5.3440 INMATE QPERATOR SERVICE PROVIDERS (1) remaing
as proposed.

(2) Inmate operator service providers may not block
collect calls to a called party number, except on request by the
called party or following seven days written notification to the
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called party, or for reasons of individual or publjc safety.
(3) remains as proposed.
AUTH: 69-3-103 and 69-3-822, 69-3-1103, MCA;
IMP: 69-3-102, 69-3-201 and 69-3-802, MCA

3. Comments received and responses by the PSC:

Comments, written or oral or both, were received from the
Montana Consumer Counsel (MCC), AT&T Communications of the
Mountain States, Inc., Sprint Communications Company, L.P., and
MCI WorldCom, Inc. (jointly, AT&T, Sprint, and MCI), U S West
Communications, Inc. (USWC) , Montana  Telecommunications
Association (MTA), and AARP.

The Montana Consumer Counsel comments that the logic
underlying the 50 percent adder in Rule I is not clear and
suggests the maximum adder be 20 percent. Although the amount
of the adder may need to be revisited as implementation of these
rules progresses, the PSC will retain 50 percent, as the logic
underlying it is at least as clear as the alternative suggested
and the amount seems to more readily allow for what might be
reasonable aggregator surcharges and other calling fees which
are contemplated by statute.

AT&T, MCI, and Sprint comment that interexchange carriers
and operator service providers presently have price flexibility
and resellers do not undergo tariff review and, given this,
there is a dilemma in setting the required price cap. AT&T,
MCI, and Sprint also comment that basing the allowable rate on
averaging rates, although inclusion of a rate-regulated company
in the calculation limits flexibility, may be on the right
track, but operator service providers have restructured the way
in which they provide and charge for services and the categories
of services identified in Rule I are dated. AT&T, MCI, and
Sprint suggest a simplified categorization for Rule I, which is
in line with current practices and which will also be easier to
understand and enforce. In regard to Rule I USWC comments that
sent paid coin is direct dialed, not assisted. The PSC agrees
with AT&T, MCI, and Sprint in part and amends the "message
telecommunications service" categories in Rule I accordingly.
The PSC disagrees with AT&T, MCI, and Sprint in part and retains
the "assisted" categories. The AT&T, MCI, and Sprint comments
demonstrate that these carriers can categorize gervices
according to the proposed categories and the resulting rates
appear lower than those resulting £from the alternative
suggested. The PSC agrees with USWC that "sent paid coin" is
not assisted and amends the rule accordingly.

The MTA comments in regard to Rule III that Montana
carriers be allowed to comply with the same rules as those
contained in the FCC's truth-in-billing guidelines, to avoid
duplication of effort and expense aimed at achieving the same
result. MTA states that companies may not be able to easily
determine the exact legal name and current street address of the
operator service provider and these requirements may not be
necessary in providing customers an opportunity to communicate
with an operator service provider and a toll-free number should
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be sufficient. The PSC, or the legislature, may consider this
comment when the FCC's guidelines have been implemented, but the
PSC rejects the comment for the time being. The PSC must first
answer to the gtatutes, upon which these rules are closely
based. The exact legal name and street address of the operator
gervice provider are necessary because the underlying statutes
contemplate litigation for violation and require information
egsential to commencing that litigation.

In regard to Rule III, AT&T, Sprint, and MCI comment that
(1) (b) and (c) present practical problems because the operator
service provider may have assigned billing to another carrier
and cannot respond to billing inquiries. The PSC agrees in
part, but believes that it is essential that the operator
service provider and the carrier assigned the billing or the
billing agent wmust each have sufficient information to
completely and accurately respond to billing disputes. The PSC
has amended the rule accordingly.

USWC argues that systems work, at added costs, would need
to be done to unbundle a call into rate elements as required by
Rule III. The PSC believes the rule, as noticed, might be
unclear in this regard and has amended the rule accordingly.

Pertaining to ARM 38.5.3401 USWC comments that inmate
calling providers should be excluded from the term operator
gervice provider, as inmate calling providers have unique needs
which should exclude them from the general rules. USWC comments
that "inmate calling provider" is an inaccurate term and only
"inmate operator service provider" should be used and the
definition of "inmate operator service provider" is inaccurate
and should be revised and the "coin or coinless pay telephone"
language should be removed as these are not instruments used for
guch service. USWC comments that the rules need amendment to
reflect that carrier access code dialing has moved from three
digit to four digit. The PSC cannot totally exempt inmate
operator service providers from the rules because the statutes
do not allow it (i.e., the statutes do not distinguish inmate
operator service providers). The PSC agrees that "inmate
operator service provider" is the correct term and that the
further suggesated amendments to the rule are advisable. The PSC
amends the rule accordingly.

In regard to ARM 38.5.3405 USWC comments that the effective
date for (1)(b) should be the same as FCC requirements
(presently under reconsideration by the FCC) because there will
be increased costs for state-by-state deployment. USWC also
suggests that 0+ not be stricken in the rule. Neither of these
suggestions can be adopted because the statutes underlying the

rules would not allow it. For (1) {e) USWC comments that
vpositive response" should be replaced by raffirmative
responge." The PSC agrees and amends the rule accordingly.

Pertaining to ARM 38.5,.3412 USWC recommends (1) be deleted
or the reference to "an owner of a pay telephone ingtrument" be
removed, as payphones are deregulated. USWC recommends removal
of application of (2) in regard to telephone instruments which
are deregulated and services which are preempted. USWC comments
that blocking of incoming calls at payphones and blocking
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certain 800 numbers from payphones are permitted by federal law.
The PSC determines that "call blocking" is narrowly defined for
purposes of these rules and USWC's comments do not apply to that
definition. The rule has been amended to note this. USWC
comments that (3) should be updated to the new four digit
carrier identification code. The PSC agrees and has amended the
rule accordingly.

In regard to ARM 38.5.3440 USWC comments that the rule be
deleted in its entirety and (1) be included at ARM 38.5.4312.
USWC comments that (2) iz not in the public¢ interest and there
are certain numbers automatically blocked (e.g., 900, 800, DA,
and 0+) and others that normally are blocked (e.g., witness
phone numbers, guard phone numbers). The PSC determines the
rule should not be deleted, but agrees that amendments should be
made to address some of USWC's concerns, The rule has been
amended accordingly.

AARP urges the PSC to congider adding language to ensure
that consumer protections are in place to handle and resolve
consumer complaints efficiently and notify the consumers of what
redress and penalties are available. The PSC is actively
pursuing customer education and will continue to do so. Redress
and penalties for violation are included in the statutes
underlying these rules.

Chairman

Mk#cc%.;,&_

Reviewed By Robin A. M

ave Fisher,

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 13, 1999.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of the ) NOTICE OF ADOPTION
Proposed Adoption of Rules )
Pertaining to Unauthorized )
Product or Service Charges )
)

on Telephone Bills
TO: All Concerned Personsg

1. On August 12, 1999, the Department of Public Service
Regulation, Public Service Commission (PSC) published notice of
public hearing on the proposed adoption of rules pertaining to
unauthorized product or service charges on telephone bills, at
pages 1749 through 1753 of the 1999 Montana Administrative
Register, issue number 15.

2. The PSC has adopted Rule II (38.5.3904 LETTER OF AGENCY
FORM AND CONTENT) as proposed. The PSC has adopted the
following rules as proposed, but with the following changes:

RULE I 38.5.3901 CUSTOMER AUTHORIZATION REQUIRED PRIOR
TO EMENT. OF CHARGES ON STOMERS! TELEPHONE BILL (1) A
telecommunlcatlons carrier or other entlty that 18 nelther the
customer a8 de =1t 2 5 ad =

selected QIOVlder of local exchange
gervige rior selected provider of interexchange service may not

initiate the placement on a customer's telecommunications bill
of charges for services or products except:

{a}. When the service ig a customer injitiated and
contyrolled gelection or approval of a_calling method, such as
dial-around or acceptance of a collect call., or a customer
initiated and controlled selection of an avajlable service which
will facilitate completing a call, such ag directory assistance
or gperator assistance, if the charges for such calling-method
and_call-facilitation services are assessed on a per-use basis

on no further obligation of an ind extends to the
customer;

(a) through (¢) remain the same but are renumbered (b)
through (d).

(i} through (5) remain the same.
AUTH: 69-3-1304, MCA
IMP: 69-3-1301 and 69-3-1303, MCA

RULE ITI, 38.5.3907 COMPLAINTS OF UNAUTHORIZED CHARGES
FOR_PRODUCTS OR SERVICES BEING PLACED ON A CUSTOMER'S TELEPHONE
BILL, (1) Upon receipt of a complaint alleging an unauthorized
charge for a product or service being placed on a customer's
telephone bill, either orally or in writing, from the customer,
the customer's local exchange company, or from the commission or
its staff on behalf of a customer or applicant, the tele-
communications carrier or other entity that initiated placement
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of the charge for the product or service on the customer's
telephone bill shall make a suitable and documented investiga-
tion and advise the party requestlng the 1nvest1gat10n of the

results. su f the ti e
writi un therwigse dire t b h commi
requeste cu mer. When advising the customer or party

requesting the investigation of the results, the carrier or
other entity that initiated the placement of the charge for the
product or service on the customer's telephone bill shall
provide documentation in accordance with ARM 38.5.3901 and
38.5.3904 that confirms the customer's valid authorization for
placement of the charge for the product or service on the
telephone bill. The burden is on the carrier or other entity
that initiated the placement of the charge for the product or
service on the customer's telephone bill to produce docu-
mentation that valid authorization was obtained from the
customer, If a carrier or other entity fails to provide the
documentation, all charges for the products or services that the
customer did not authorize or that were not provided to the
customer will be deemed invalid. A telecommunications carrler or
other entity, upon receipt of a complaint

Hea—otakf alleglng unauthorized placement of charges for
products or service on a customer's telephone bill, shall issue
an initial response within five working days.

{2} The carrier or other entity shall maintain angd
pregerve records of complaints for a minimum period of two years
after receipt of the complaint. Records of complaintg must
include th omplaint ocumentatio f the investi ion of t
complaint, and documentation of the response Qr responges to the
complajnt. Reco of com ints muat include the mer's
nam address, and telephone number, the date of the complaint
a suymmary of the complaint, the te the ¢ laint was resglved

a the respolution reached. Regords of mplain must b
provided to the commission within 20 days of request by the

commiggion,
AUTH: 69-3-1304, MCA
IMP: 69-3-1301 and 69-3-1303, MCA

RULE IV. (38.5.3910 TELECOM ICATIONS CARR OR HER
ENTITY LIABILITY (1) An entity that initiates a placement of
a charge for a product or service on a customer's telephone bill
in violation of these rules, or that cannot provide
documentation that the billing for the product or service was
initiated in compliance with these rules, is liable to the
cugtomer for all customer-paid charges and fees related to the
product or service being billed on the customer's telephone bill
by a telecommunications carrier, other entity, or #heiy agent of
either, during the period of the unauthorized billing, not to
excee ix continuous months unauthorized billi

(2) Penalties for violation are as provided in 69-3-1305,

MCA,
AUTH: 69-3-1304, MCA
IMP: 69-3-1301 and 69-3-1303, MCA
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Rl v 38.5.39 CREDIT OR REF QF ¢ GES (1) A
telecommunications carrier or other entity which initiates a
placement of a charge for a product or service on the customer's
telephone bill without authorization from the c¢ustomer in
accordance with these rules shall issue to the customer a full
credit or a refund of the entire amount of such customer's
charges for the product or service attributable to the
telecommunications carrier or other entity. The required credit

and d are limited six continuou nths o nauthorized
charges. The appropriate credit or refund must be issued within
a period not to exceed 60 days from the date of the initial
complaint iaad

’ 7 .
(2) If the customer g not paid t harges placed on _the

customer's telephone bill without authorization in accordance

wit he rules, the tel mmunications carrier or other entit

which initiated the unauthgrized charge will make appropriate
arr ments  t adjust the elephone bill to remove the
unauthorized charqges and any interest or penalty that is
attributable to the unauthorized charges. Adjustment to the
bill mugt be within 60 days from the date of the initial
complaint.

AUTH: 69-3-1304, MCA

IMP: 69-3-1301 and 69-3-1303, MCA

3. Comments received and responses by the PSC:

Comments, written, oral, or both, were received from AARP,
Photos Now, Jesse Long, Montana Consumer Counsel (MCC), MCI
WorldCom, Inc. (MCI), Sprint Communications Company, L.P., and
AT&T Communications of the Mountain 8tates, Inc. (jointly,
Sprint and AT&T), and U 5§ West Communications, Inc. (USWC).

AARP generally suggests the PSC take efforts to educate
customers. AARP suggests that penalty provisions be added to
the rules. The PSC is actively pursuing customer education and
will continue to do s0. Redress and penalties for violation are
included in the statutes underlying these rules.

Photos Now suggests that every authorization for products
and services be required in writing and a copy of documentation
explaining exactly what products or services were selected be
gent to the customer. The PSC agrees with Photos Now's concern
that carriers or other entities obtain customer authorization,
but believes the rules as proposed and adopted provide
sufficient customer protection, making available a variety of
acceptable methods of authorization. The PSC's rules also
include record-keeping requirements and the statutes underlying
the rules provide for remedies.

Several of USWC's preliminary comments pertain to slamming.
The PSC cannot identify how USWC's slamming comments directly
pertain to the present propogsed rules.

Sprint and AT&T suggest that, for purposes of placement of
charges for products and services on a customer's bill, wireless
be treated in the same fashion (i.e., exempt from verification
regquirements) as a customer's local exchange carrier or
presubscribed interexchange carrier, as the customer/carrier
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relationship is the same. The PSC determines that the
exemptions are statutory and cannot be expanded by rule.

Sprint and AT&T, MCI, and USWC argue that certain customer
initiated and controlled services (e.g., dial-around, directory
assistance, acceptance of a collect call), sometimes referred to
as "casual calling," should be exempt from the verification
requirements as there ig sufficient verification simply by use
of the service. The PSC agrees that application of the rules to
certain categories of services serves no meaningful purpose and
will unreasonably complicate the flow of communications. The
PSC has amended Rule I accordingly. Jesse Long suggests that
promotions for using some of these "casual calling" services are
less than clear and may include unknown conditions. The PSC
determines that confining the exemption to per use charges, with
no further obligation, will resolve that problem.

MCI recommends that "unauthorized charge" be defined by
rule. MCI also recommends that "customer" and "subscriber" be
defined by rule to recognize that certain customers and
subscribers are multi-member entities (e.qg., families,
businesses). The PSC's previous amendment to Rule I will likely
resolve some concern MCI has with the absence of a definition of
"unauthorized charges." The PSC declines further definition of
"unauthorized charges" or definition of ‘“customer" and
"gubscriber." The PSC does not see a compelling need for such
definitions at this time. The PSC alsc determines that the
defining of "customer" and "subscriber," if a definition is
necessary, might be a task for the legislature not the PSC.

In regard to Rule II, MCC suggests that font size be
specified (e.g., 12 point), so that the meaning of "readable" is
not subject to debate, Although the idea has some positive
merit, the proposal is not of that degree of importance that
would justify a Montana-gpecific rule which is not yet
nationally or uniformly recognized as critical to the question
of "readability."

MCC suggests that Rules III and V may conflict and V should
be revised in regard to who may make complaints and who should
receive or is entitled to the response. The PSC agrees and has
amended Rules III and V accordingly. MCC argues that responses
should be within a specified period and should be directed to
anyone lodging a complaint. The PSC agrees and has amended Rule
11T accordingly. MCC argues that records should be kept by the
companies for a period so that frequency and general business
practices may be verified. The PSC agrees and has amended Rule
III accordingly,

USWC argues that proposed Rules III through V are subject
to a preemption challenge. USWC may here be discussing federal
slamming provisions, which are not applicable to the proposed
rules. The PSC disagrees that Rules III through V of the rules
proposed in this rulemaking are preempted by federal law.
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In regard to Rules IV and V Sprint and AT&T suggest that
there be a refund or credit only if the customer has paid the
contested charges and that liability be limited to 30 days.
Jesge Long comments that 30 days is too short of a time. The
PSC agrees that customer payment is esgsential in regard to
credits and refunds. The PSC has amended Rules IV and V
accordingly. The PSC alsc amends the rules to accommodate the
situation where a customer has not paid the unauthorized
charges. The PSC disagrees that liability should be limited to
30 days. The PSC agrees that there should be some limitations
on the time unauthorized charges may go unchallenged. The PSC
determines that refunds and c¢redits should be limited to six
continuous months of unauthorized charges and has amended the
rule accordingly.

ave Fisher, Chairman

RJW.;.A...M'—Q.,FA
Reviewed By Robin A. McHug

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 13, 1999.
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VOLUME NO. 48 OPINICN NO. 7

ACUPUNCTURISTS - Education, training and licensing;
ACUPUNCTURISTS - Medical doctors and acupuncture;

COMMERCE, DEPARTMENT OF - Educating, training, and licensing
acupuncturists;

COMMERCE, DEPARTMENT OF - Medical doctors and acupuncture;
HEALTH - Educating, training, and licensing acupuncturists;
HEALTH - Medical doctors and acupuncture;

HEALTH BOARDS AND DISTRICTS - Educating, training, and licensing
acupuncturists;

HEALTH BOARDS AND DISTRICTS - Medical doctors and acupuncture;
MEDICINE - Educating, training, and licensing acupuncturists;
MEDICINE - Medical doctors and acupuncture;

ADMINISTRATIVE RULES OF MONTANA - Rules 8.28.501(1), 8.2B8.511;
MONTANA CODE ANNOTATED - Title 37, chapters 3, 13; sections
37-3-1021(6), 37-13-103(1), -104, 37-13-301, -302.

HELD: 1. 1If a licensed physician wishes to represent himself or
herself as licensed to practice the discipline of
acupuncture, the physician must acquire a license to
practice acupuncture under title 37, chapter 13.

2. A physician licensed under Mont. Code Ann. title 37,
chapter 3, may, as part of his or her practice of
medicine, use solid needles to perform therapeutic
modalities without first acquiring a license to
practice acupuncture under title 37, chapter 13.

September 3, 1999

Lawrence McEvoy, M.D., President

Montana Board of Medical Examiners

Professional and Occupational Licensing Division
Department of Commerce

P.O. Box 200513

Helena, MT 59620-0513

Dear Dr. McEvoy:

You have requested my opinion on the following question:
May a physician licensed under title 37, chapter 3 of
the Montana Code Annotated use solid needles to

practice acupuncture without first acquiring a license
to practice acupuncture under title 37, chapter 137
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I.

The Montana Board of Medical Examiners regulates the practice of
medicine by physicians and the practice of acupuncture by
acupuncturists. Acupuncture is defined as "the diagnosis,
treatment, or correction of human conditiona, ailments,
diseases, injuries, or infirmities by means of mechanical,
thermal, or electrical stimulation effected by the insertion of
801id needles. The term includes the use of acupressure and the
use of oriental food remedies and herbs." Mont. Code Ann.
§ 37-13-103(1).

A person may not practice acupuncture or use the title
"acupuncturist" in Montana unless the person 1is licensed
purgsuant to Mont. Code Ann. title 37, chapter 13. See Mont.
Code Ann. § 37-13-301. A person is qualified to be licensed as
an acupuncturist in Montana if the person is 18 years or older,
is of good moral character, is a graduate of an approved school
of acupuncture, and has passed an examination prepared and
administered by either the Board of Medical Examiners or the
National Commigsion for the Certification of Acupuncturists.
Mont. Code Ann. § 37-13-302(2). No exception to either the
education requirement or the examination requirement exists in
rule or statute for licensed physicians who wish to practice
acupuncture.,

An approved school of acupuncture is defined by statute as one
which is approved by the National Accreditation Commission for
Schools and Colleges of Acupuncture and Oriental Medicine
(NACSCROM) and offers a course of at least 1000 hours of entry-
level training in acupuncture or an equivalent curriculum
approved by the Board of Medical Examiners. Mont. Code Ann.
§ 37-13-302(2) {(c). The Board of Medical Examiners recently
adopted an "advisory rule' clarifying that an approved school of
acupuncture is one which is either (1) approved by the NACSCAOM
and has a curriculum of at least 1000 hours of entry-level
training in recognized branches of acupuncture; or (2) a school
which, although not approved by NACSCAOM, offers a curriculum
which is the equivalent of a 1000-hour course of entry-level
training in recognized branches of acupuncture, Mont. Admin. R.
8.28.511.

The Board of Medical Examiners has determined to review
"equivalent curriculum" on a case-by-case basis. Mont. Admin.
R. 8.28.501(1). The authority to approve an "equivalent
curriculum" includes the right to approve an equivalent
curriculum for licensed physicians who wish to become licensed
acupuncturists, The fact the Board has chosen not to adopt an
equivalent acupuncture curriculum for licensed physicians
confirms that licensed physicians are currently subject to the
same education requirements as anyone else wishing to become a
licensed acupuncturist. Unless the Board of Medical Examiners
either adopts or approves on a case-by-case basis an applicable
"equivalent curriculum," a licensed physician must take a
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1000-hour approved courge in order to become a licensed
acupuncturist.

The above conclusion is supported by Mont. Code Ann. § 37-13-
104 (1) (b), which provides: "A doctor of medicine, osteopathy,
chiropractic, dentistry, or podiatry may not practice
acupuncture in this state unless that doctor has completed a
course and passed an examination in acupuncture as required by
this chapter." See also Mont. Code Ann. § 37-13-301. Licensed
physicians are, however, relieved from taking additional
examinations in anatomy, physiology, chemistry, dermatology,
diagnosis, bacterioleogy, materia medica and other subjects
required by their existing license. Mont. Code Ann. § 37-13-
104 (1) (a) .

IT.

The question remains, however, whether a licensed physician may
use solid needles as part of a treatment or therapeutic modality
within his or her "practice of medicine." The practice of
medicine includes "the diagnosis, treatment, or correction of or
the attempt to or the holding of oneself out as being able to

diagnose, treat, or correct human conditions, ailments,
diseases, injuries, or infirmities, whether physical or mental,
by any means, methods, devices, or instrumentalities.” Mont.

Code Ann. § 37-3-102(6). You have asked whether the phrase "by
any means, methods, devices, or instrumentalities" permits a
licensed physician who is not a licensed acupuncturist to use
s0lid needles as part of a treatment or therapeutic modality.

The 1995 legislature, along with clarifying the definition and
upgrading the standards of the practice of acupuncture,
attempted to address the question of whether medical doctors can
use solid needles when it adopted Mont. Code Ann. § 37-13-104(2)
and (3). See legislative history for ch. 340, 54th Leg. (Mont.
1995) .

Mont. Code Ann. § 37-13-104(2) and (3) states:

(2) Except as provided in 37-13-301 and with
particular regard to the insertion of solid needles
uged to perform acupuncture, this chapter is not
intended to 1limit, interfere with, or prevent a
licensed health professional from practicing within
the scope of the health professional’s license.

(3) This chapter does not affect the practice of an
occupation by an individual who does not represent to
the public that the individual is licensed under this
chapter.

Unfortunately, those subgections do not provide a definitive
answer to your question.
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Mont. Code Ann. § 37-13-104(2) is internally ambiguous. If the
word "except" qualifies only the phrase "as provided in 37-13-
301," the legislature most likely intended to permit medical
doctors to insert solid needles to perform acupuncture.
However, if the legislature intended the word "except" to also
qualify the phrase following the word "and," that subsection
would ban a licensed physician who is not a licensed
acupuncturist from inserting solid needles used to perform
acupuncture.

Mont. Code Ann. § 37-13-104(3) emphatically states that the
statutes regarding acupuncturists do not apply to anyone who
does not represent him- or herself to the public as a licensed
acupuncturist. This subsection directly conflicts with Mont.
Code Ann. § 37-13-104(2), if the latter subsection is
interpreted to prohibit medical doctors from using solid needles
to perform acupuncture. It also conflicts with Mont. Code Ann.
§ 37-13-104(1) (b) with respect to whether a medical doctor must
complete an approved course and pass an approved examination in
order to practice acupuncture.

The apparent ambiguity between Mont. Code Ann. § 37-3-104(1) (b),

(2), and (3) permits reliance on legislative history to
determine legislative intent. Lovell v. State Comp. Mut. Ins.
Fund, 260 Mont. 279, 285, 860 P.2d 95, 99 (1993). My review of

the legislative history disclosed no information that would help
resolve this conundrum.

The ambiguous nature of the statute also makes it difficult to
apply the typical rules of statutory construction. A
fundamental rule of statutory interpretation requires that all
statutes concerning a subject be read together, with each given
effect if reasonably possible. See Crist_ y. Sedgna, 191 Mont.
210, 212, 622 P.2d 1028, 1029 (1981). I have already determined
that Mont. Code Ann. § 37-13-104(2) is internally ambiguous and
that § 37-13-104(2) and (3) may be mutually exclusive.
Additionally, § 37-13-104(3) appears to conflict with §§ 37-13-
104 (1) (b) and -301(1). It is impossible to give effect to each
of these subsections.

The 1969 legislature enacted Mont. Code Ann. § 37-3-102(s6)
That statute defines the practice of medicine as the "diagnosisg,

treatment or correction" of “"human conditions, ailments,
diseases, injuries, or infirmities" by any "means, methods,
devices, or instrumentalities." The 1995 legislature, by

adopting Mont. Code Ann. § 37-13-104(2), may have intended to
exclude acupuncture from the "means, wmethods, devices, or
instrumentalities" licensed physiciang are permitted to perform.
However, § 37-3-102(6) was not amended to reflect such a change.
Repeals by implication are not favored. State v. Gafford,
172 Mont. 380, 388, 563 P.2d 1129, 1134 (1977). Therefore, it
cannot be assumed that the legislature silently amended or
repealed § 37-3-102(6) when it passed § 37-13-104(2).
Conversely, the 1995 legislature may have intended, by adopting
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§ 37-13-104(3), to ensure that a licensed physician can use
treatment methods including solid needle therapy as long as the
physician does not represent him- or herself to be a licensed
acupuncturist.

You recently provided me with a position paper and transcript of
a Board of Medi¢al Examiners meeting. Both documents indicate
the Board agreed to inform me of the following:

No. 1, that we're saying that we feel golid needle
therapy may be used by a licensed physician and
surgeon. No. 2, that this is not to be construed as
allowing any individual to hold themselves out as a
certified acupuncturist unless that individual has
gone through the certified acupuncturist training and
certification.

Board Meeting of March 13, 1999, Tr. at 74, lines 15-22.

Great deference is afforded an agency's interpretation of the
laws it enforces. Norfolk Holdings, Inc. v. Montana Dep't of
Rev,, 249 Mont. 40, 44, 813 P.2d 460, 462 (1991). This is
particularly true in fields gsuch as medicine, where a high level
of expertise exists. I find the Board’'s interpretation of these
statutes to be persuasive. It gives meaning to the majority of
the statutes and subsections involved and construes conflicting
gtatutes in a manner which gives effect to each section, while
protecting the public from the wunlicensed practice of
acupuncture.

The Board’'s interpretation is also consistent with the
legislative purpose for the legislation, the protection of the
public health, safety, and welfare and the protection of the
public from "the unauthorized and unqualified practice of
acupuncture., " Mont, Code Ann. § 37-13-102. The Board of
Medical Examiners apparently assumes a medical doctor is
properly trained to provide treatment with scolid needles. 1If a
medical doctor performs the treatment without proper training or
exceeds the scope of his or her license, the doctor is subject
to the Board’'s disciplinary jurisdiction.

THEREFORE, IT IS MY OPINION:

1. If a licensed physician wishes to represent himself or
herself as licensed to practice the discipline of
acupuncture, the physician must acquire a license to
practice acupuncture under title 37, chapter 13.

2. A physician licensed under Mont. Code Ann. title 37,
chapter 3, may, as part of his or her practice of
medicine, use golid needles to perform therapeutic
modalities without first acguiring a license to
practice acupuncture under title 37, chapter 13.
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NOTICE OF FUNCTION OF ADMINISTRATIVE RULE REVIEW COMMITTEE

Interim Committees and the Environmental Quality Council

Administrative rule review is a function of interim
committees and the Environmental Quality Council (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attached to agencies

for administrative purposes.

Business and Labor Interim Committee:
» Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
» Department of Livestock;
» Department of Public Service Regulation; and
» Office of the State Auditor and Insurance Commissioner.
Education Interim Committee:
» State Board of Education;
» Board of Public Education;
» Board of Regents of Higher Education; and
» Office of Public Instruction.
Children, Families, Health, and Human Services Interim
Committee:
» Department of Public Health and Human Services.
Law, Justice, and Indian Affairs Interim Committee:
» Department of Corrections; and

» Department of Justice.
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Revenue and Taxation Interim Committee:

» Department of Revenue; and

» Department of Transportation.
State Administration, Public Retirement Systems, and

Veterans’ Affairs Interim Committee:

» Department of Administration;

» Department of Military Affairs; and

» Office of the Secretary of State.
Environmental Quality Council:

» Department of Environmental Quality;

» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule,.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing

address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rulesg
of atate departments and attached boards
pregently in effect, except rules adopted up to
three months previously.

tan ini ative Register (MAR is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’'s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
in¢lugion in the ARM. The ARM is updated through June 30, 1999.
This table includes those rules adopted during the period July
1, 1999 through September 30, 1999 and any proposed rule action
that was pending during the past 6-month period. (A notice of
adoption must be published within 6 months of the published
notice of the proposed rule.) This table doesa not, however,
include the contents of this issue of the Montana Administrative
Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1999, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numberg in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1998 and 1999 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions 1listed
geparately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.

GENERAL PROVISIONS, Title 1

1.3.101 and other rules - Model Rules of Procedure -
Amendment of the Sample Forms Attached to the Model
Rules, p. 600, 1225

ADMINISTRATION, Department of, Title 2

1 Acquiring Services to Operate the State Charitable
Giving Campaign, p. 561, 1292

(Public Employees’ Retirement Board)

2.43.403 and other rules - Membership, Service Credit, and
Service Purchases in Retirement Systems Administered
by the Board - Service Purchases - Social Security
Coverage for the Employees of the State and Its
Political Subdivisions, p. 932, 1504

{Teachers’ Retirement Board)
I and other rules - Teachers’ Retirement System,
p. 1565

AGRICULTURE, Department of, Title 4

4.10.1001 and other rules - Pesticide Enforcement, p. 1, 404
4.12.1428 Assessment Fees on All Produce, p. 2934, 507
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4.12.3501 and other rules - Grading of Seed Potatoes, p. 677,
1505

(Agriculture Development Council)
4.16.701 Agricultural Marketing Development Program; Purpose,
Goals, and Criteria, p. 1458, 1764

STATE AUDITOR, Title 6

6.6.126 Unethical Practices, p. 1272

6.6.302 and other rules - Life Insurance and Annuities
Replacement, p. 1575

6.6.801 and other rules - Annuity Disclosures, p. 16, 508

6.6.1110 Determination of Reasonablenese of Benefits in

Relation to Premium Charged in Credit Disgability and
Credit Life Insurance, p. 1717

6.6.1105 Allowable Exclusions and Restrictions, p. 1274
6.6.4001 Valuation of Securities, p. 205, 639
6.6.4102 Continuing Education Fees, p. 1600

(Classification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 Edition, p. 3174, 509

(0] RCE ent of, Title 8

8.2.208 Renewal Dates, p. 1719

(Board of Alternative Health Care)

8.2.208 and other rules - Renewal Dates - Naturopathic
Physician Continuing Education Requirements -
Licensing by Examination - Definitions - Midwives
Continuing Education Requirements - Licensure of
Out-of-State Applicants - Direct Entry Midwife
Protoccl Standard List, p. 1460

8.4.301 Fees, p. 431, 1121

(Board of Athletics)
8.8.2806 Fees, p. 433, 1506

(Board of Barbers)
8.10.405 Fee Schedule, p. 435

(Board of Cosmetologists)
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees,
p. 439

(State Electrical Board)
8.18.407 Fee Schedule, p. 441, 1200

(Board of Hearing Aid Dispensers)
8.20.402 Fees, p. 443, 1765

8.20.408 and other rule - Unprofessional Conduct - Continuing
Educational Requirements, p. 2350, 343
8.20.417 Definitions, p. 207
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B.24.409

(Board of

8.28.420
8.28.1508

(Board of
8.30.407

(Board of
8.28.1508

8.32.301

8.32.1409
(Board of
8.34.414
(Board of
8.36.601
8.36.804

(Board of
8.39.508

(Board of
8.40.401

8.40.404
8.40.608

(Board of
8.48.1105

(Board of
8.50.437

(Board of
8.52.616

(Board of
8.54.410
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Landscape Architects)
Fee Schedule, p. 445, 1122

Medical Examiners)
and other rules - Fee Schedule - Fees, p. 447, 1766
Quality Assurance of Advanced Practice Registered
Nurge Practice, p. 22, 1294

Funeral Service)
Fee Schedule, p. 450, 1201

Nursing)
Quality Assurance of Advanced Practice Registered
Nurge Practice, p. 22, 1294
and other rules Nurse Practitioner Practice -
Standards Relating to the Licensed Practical Nurse’s
Role in Intravenous (IV) Therapy - Prohibited IV
Therapies, p. 1467
Prohibited IV Therapies, p. 563, 680

Nursing Home Administrators)
and other rule - Examinations - Fee Schedule,
p. 453, 1123

Optometry)
and other rule - Continuing Education Requirements -
New Licensees, p. 3180, 511
Approved Drugs, p. 1187

Outfitteras)
and other rules - Licensure--Renewal - Guide or
Professional Guide License - Safety Provisions -
Standards for Outfitters, Guides and Professional
Guides - Unprofessional Conduct and Misconduct,
p. 241, 809

Pharmacy)
and other rules - Practice of Pharmacy, p. 2353,
3103, 3200, 344
Fee Schedule, p. 455, 1124
and other rules - Renewals - Non-compliance -
Application for Registration - Wholesale Drug
Distributor Licensing, p. 1721

Professional Engineers and Land Surveyors)
Fee Schedule, p. 457

Private Security Patrol Officers and Investigators)
Fee Schedule, p. 459

Psychologists)
Fee Schedule, p. 461, 1125

Public Accountants)
and other rule - Fee Schedule - Statement of Permit

Holders, p. 463, 1203, 1508
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(Board of Real Estate Appraisers)

8.57.101 and other rule - Board Organization - Continuing
Education, p. 1189

8.57.412 Fees, p. 465, 1657

(Board of Realty Regulation)

8.58.301 and other rules - Definitions - Applications - Fees
- Inactive Licenses - Trust Account Requirements -
Continuing Education - Grounds for License
Discipline - General License Administration
Requirements - Pre-licensing Education - License
Renewal - Inactive Licenses-Reactivation -
Continuing Property Management Education - Trust

Account Requirements for Property Management -
Grounds for ©License Discipline for Property
Management Licensees - Foreign Land Sales Practices
Act, p. 24, 405

(Board of Respiratory Care Practitioners)

8.59.402 Definitions, p. 997

(Board of Sanitarians)

8.60.413 Fees, p. 999

(Board of Speech-Language Pathologists and Audiologists)

8.62.402 and other rules - Definitions - Supervisor
Responsibility - Schedule of Supervision - Non-

allowable Functions of Speech Aides - Functions of
Audiology Aides, p. 3239, 408

8.62.407 and other rules - Qualifications for Probationary
License - Fees - Unlicensed Person, p. 1470

(Board of Veterinary Medicine)

8.64.401 and other rules - Definitions - Continuing Education
- Unprofessional Conduct, p. 3185, 411

8.64.402 Fee Schedule, p. 467, 1126

8.64.508 and other rule - Unprofessional Conduct - Record-

keeping Standards, p. 565, 1509

(Building Codes Division)
8.70.101 and other rules - Building Codes Division, p. 1001,

1885

(Weights and Measures Bureau)

8.77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 469, 1295

8.77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 325

(Division of Banking and Financial Institutions)
1-vI Deferred Deposit Lending, p. 1849

(Local Government Assistance Division)

b Administration of the 1999 Treasure State Endowment
Program (TSEP) , p. 1473
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I Administration of the 1999 Federal Community
Development Block Grant Program, p. 3245, 1204, 1511

(Board of Investments)
B8.97.1101 and other rules - Board of Investments, p. 1018

(Travel Promotion and Development Division)
8.119.101 Tourism Advisory Council, p. 471, 1296
8.119.101 Tourism Advisory Council, p. 327

EDUCATION, Title 10

(Board of Public Education)

I-CCLXXXIV and other rules - Content and Performance Standards
for Literature, Writing, Speaking and Listening,
Media Literacy, Science, Health, Technology, World
Languages, Reading and Mathematics, p. 1030

{State Library Commigsion)
10.102.101 and other rules - Library Standards, p. 1724

FISH, WIIDLIFE, AND PARKS, Department of, Title 12

(Fish, Wildlife, and Parks Commission)

12.6.901 Limiting the Motor-Propelled Water Craft to No-Wake
Speed from Porcupine Bridge to the Mouth of the Swan
River, p. 1732

12.9.801 Creating Game Damage Hunt Rosters, p. 473, 1297

(Fish, Wildlife, and Parks Commission and Department of Fish,
Wildlife, and Parks)
12.3.123 and other rule - License Refunds, p. 43, 413

ENVIRONMENTAL QUALITY, Department of, Title 17

I-1V Solid Waste - Payment of Certain Abandoned Vehicle
Removal Charges, p. 1791

I-VI CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environmental Cleanup and
Respongibility Act (CECRA) Facilities, p. 1264,
2941, 837

17.40.203 Wastewater Operator Certification, p. 1494, 1804

17.56.101 and other rule - Underground Storage Tanks -
Underground Storage Tanks Repairs, p. 1496

17.56.1001 Underground Storage Tanks - Underground Storage

Tanks Fee Schedule, p. 1853

(Board of Environmental Review)

I and other rules - Public Water Supply - Public Water
and Sewage System Requirements, p. 578, 1895
I Water Quality - Temporary Water Quality Standards

for Daisy Creek, the Stillwater River, and Fisher
. Creek, p. 482, 1218
I & II and other rules - Air Quality - Air Quality
. Transportation - General Conformity Determinations,
p.- 244, 1216
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17.8.102 and other rules - Air Quality - Air Quality
Incorporation by Reference Rules, p. 1191
17.8.301 and other rules - Air Quality - Maximum Achievable

Control Technology (MACT) Approval for Hazardous Air
Pollutants, p. 572, 1658

17.8.504 and other rule - Air Quality - Air Quality Permit
Application Operation Fees, p. 1612

17.8.601 and other rules - Air Quality - Open Burning,
p. 568, 1660

17.8.7058 and other rules - Air Quality - De Minimis Changes

that May Be Made to a Facility Without an
Application to Revise the Facility's Air Quality
Permit, p. 261, 1206

17.24.101 and other rules - Hard Rock - Hard Rock Mining
Re¢lamation, p. 2376, 2994, 640

17.24.301 and other rules - Coal and Uranium Mining Program
Rules for the Industrial and Energy Minerals Bureau,
p. 2995, 811

17.24.303 and other rules - Coal and Uranium - Coal and
Uranium Mining Organizational Changes, p. 1782

17.30.105 and other rule - Water Quality - Certification
Options - General Prohibitions to Surface Water

Quality Standards and Procedures, p. 1608
17.30.602 and other rules - Water Quality - Trigger Values
p- 1603
17.30.602 and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation - Ground
Water Pollution Control Syatem, p. 477, 1617

17.30.1341 Water Quality - Permit Requirements of Lagoons,
1198, 1661

17.38.215 Public Water Supply - Bacteriological Quality
Samples for Public Water Supply Systems, p. 257,
1222

(Petroleum Tank Release Compensation Board)

17.568.101 and other rules - Procedures and Criteria for
Compensation of Petroleum Tank Remedial Costs,
p. 1475

17.58.336 and other rules - Review and Determination of Claims
and Charges, p. 682, 1512

TRANSPORTATION, Department of, Title 18

I-111 Setting Policy for Waiver and Suspension of Motor
Fuel Penalties, p. 2666, 513

I-IV and other rules - Special Fuel Users Tax, Dealers
and LPG Tax, p. 2797, 645, 1298

I-v Procedures for Dealers of Compressed Natural Gas
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671,
515, 651

CORREC D tment of, Titl

I-XLIV Operation and Physical Condition of a Private

Correctional Facility - Security, Safety, Health,
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Treatment and Discipline of Persons Confined in a
Private Correctional Facility, p. 1276, 1902

JUSTICE, Departwent of, Title 23
I-1V Permitting the Referral of Department of Justice

Debts to the Department of Administration or Other
Agency Designated by Law, p. 399, 984

1.3.101 and other rules - Model Rules of Procedure -
Amendment. of the Sample Forms Attached to the Model
Rules, p. 600, 1225

23.14.401 Adding Two Members to the Peace Officers Standards
and Training Advisory Council, p. 1734

23.16.1802 and other rules - Responsible Party for Video
Gambling Machine Taxes and Record Keeping, p. 1739

LABOR INDUSTRY epartment o Title 24
I-XI and other rules - Workers’ Compensation

Adminjgtrative Assessment for the State Fiscal Years
1992 through 1999, p. 1859

24.11.442 and other rule - Unemployment Insurance Benefit
Claimg, p. 1856
24.16.9003 and other rule - Incorporation by Reference to

Federal Davis-Bacon Wage Rates, p. 611

24.16.9007 Prevailing Wage Rates - Nonconstruction Services,
p. 1289

24.16.9007 Montana’'s Prevailing Wage Rates - Non-construction
Services, p. 615

24.30.102 Occupational Safety and Health Standards for Public
Sector Employment, p. 617, 1291

24.35.202 and other rules - Independent Contractor Central
Unit, p. 621, 684

LIVESTOCK, Department of, Title 32

I & II Inspector Examination - Certification, p. 47, 1299

(Board of Livestock)

1-XI Chronic Wasting Disease, p. 265, 652

MILITARY AFFAIRS, Department of, Title 34

I-vI Administration of the Education Benefit Program for
the Montana National Guard, p. 1619

1-VI Administration of the Education Benefit Program for

the Montana National Guard, p. 49

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

36.12.801 and other rules - New Appropriation Verification
Procedures, p. 1796

Montana Administrative Register 18-9/23/99



I &1I1

I-1

1T

v

I-VvII

I-X
I-X
I-X

16.
16.
16.
20.
37,
37.
37.
37.

37.
46.

46.

46,
46 .

46

46,
46

.12

XI
¥4
LI

29.
30.
38,
11.
12
70.
70.
80,

80
12.

12

12.
12

12.

.20.

101

801

307
111

.310

406

406

201

.202

502A

.503

503

.572

.601

3215
106

T

-2107-
H SERVICES, D rtme Ti 37

and other rules - State Facility Reimbursement,
p. 492, 1300

and other rules - Nursing Facilities, p. 696, 1393
Use of Automated External Defibrillators, p. 1643,
1913

Network Adequacy in Managed Care, p. 1627

and other rules - AFDC Foster Care, p. 964, 1514
and other rules - Coverage and Reimbursement of
Mental Health Services for Medicaid Eligible and
Certain Other Low Income Individuals, p. 723, 1301,
1806

and other rules - Public Health Control Measures for
pPead Human Bodies, p. 2428, 345

and other rulea - Control of Transmission of
Infectious Diseases to Emergency Medical Service
Providers, p. 488, 1127

State Laboratory Fees for Analyses, p. 628, 1229
State Facility Reimbursement, p. 1502, 1805

and other rule - Laboratory License Feeg - Duration
of a License, p. 625, 1230

and other rules - Low Income Energy Assistance
Program (LIEAP), p. 1877

and other rules - Low Income Energy Assigtance
Program, p. 2551, 414

and other rules - Child Care Subsidy Programs,
p. 1798

Child Care Assistance, p. 68%, 1378

and other rules - Resource Based Relative Value
Scale (RBRVS), p. 800, 1379

and other rules - Inpatient Hospital Services,
p. 1744

and other rules - Inpatient Hospitals, p. 690, 1388
and other rule - Ambulatory Surgical Centers,

p. 944, 1516

and other rules - Medicaid Dental Services, p. 955,
1522

Medicaid Health Plan Enrollment, p. 1624

and other rules - Montana Mental Health Accegs Plan,
p. 3252, 355

PUBLIC SERVICE REGULATION, Department of, Title 38

38.5.3801

18-9/23/99

Establishing the Meaning and Effect of the "Landfill
Closure Provision" in Class D Motor Carrier
Authorities, p. 1291A

and other rules - Operator Service Providers,
p. 1754

Unauthorized Product or Service Chargers on
Telephone Bills, p. 1749

and other rule - Consumer Information and Protection
Rules Application to Restructured Electric and
Natural Gas Industries, p. 3191, 1233

and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517, 1767
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38.5.3801 and other rules - Slamming, p. 329, 1523

REVENUE, Department of, Title 42

Establighment of a Negotiated Rulemaking Committee
Relating to Universal System Benefits Programs,

p. 1761
I-VII Ethics of Department of Revenue Employees, p. 1651
I-XIII Emergency Adoption - Universal System Benefits

Programs, p. 1662
42.12.106 and other rules - Liguor Licenses, p. 335
42.,20.454 and other rules - Real and Personal Property Tax
Rules, p. 3263, 309

SECRETARY OF _STATE, Title 44
44.14.101 and other rule - Retention of Records Stored on

Digital Media, p. 341, 1768
(Commissioner of Political Practices)

44.10.321 and other rules - Reporting of Contributions and
Expenditures, p. 635
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commigsions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in August 1999, appear.
Vacancies scheduled to appear from October 1, 1999, through
December 31, 1999, are listed, as are current vacancies due to
resignations or other reasons. Individuals interested in
serving on a board should refer to the bill that created the
board for details about the number of members to be appointed
and necessary qualifications.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following liste are current as of
September 7, 1999.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.

Montana Administrative Register 18-9/23/99
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