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and where written comments may be submitted. The rule section
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changes made since the proposed stage. The interpretation
gection contains the attorney general's opinions and state
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the back of each register.
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found in the Montana Administrative Register and the
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BEFORE THE TEACHERS' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the adoption of )

new rule I, the amendment of rules )

2.44.307, 2.44.401, 2.44.414, )

2.44.506, 2.44.511, 2.44.515, ) NOTICE OF PUBLIC
2.44.517, and 2.44.518 and the ) HEARING ON PROPOSED
repeal of rules 2.44.404, 2.44.410, ) ADOPTION, AMENDMENT
2.44.415, 2.44.502, 2.44.503, ) AND REPEAL
2.44.510, 2.44.516, and 2.44.519 )

pertaining to the Teachers' )

Retirement System. )

TO: All Concerned Persons

1. On August 16, 1999, at 8:00 a.m. a public hearing
will be held in the Boardroom of the fTeachers' Retirement
System at 1500 Sixth Avenue, Helena, Montana, to consider the
proposed adoption of new rule I, the amendment of ARM
2.44.307, 2.44.401, 2.44.414, 2.44.506, 2.44.511, 2.44.515,
2.44.517, and 2.44.518 and the repeal of ARM 2.44.404,
2.44.410, 2.44.415, 2.44.502, 2.44.503, 2.44.510, 2.44.516,
and 2.44.519.

2. The Teachers' Retirement Board will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, ¢ontact the Teachers' Retirement Board no later
than 5:00 p.m. on August 9, 1999, to advise uas of the nature
of the accommodation that you need. Please contact Penney
Clark, 1500 Sixth Avenue, Helena MT, 59620, (406) 444-3134.

3. The proposed new rule provides as follows:

RULE_I SERVICE PURCHASE RESOLUTIONS (1) The effective
date of any resolution adopted for the purpose of allowing
employees to purchase service with contributions on a picked-
up, pre-tax basis, must be at least 2 months following the
month in which the resolution is adopted. For example: if the
resolution is adopted by the governing board on July 8, 1999,
the earliest effective date would be September 1, 1999 for
additional contributions withheld from compensation earned
after September 1, 1999, and reported on the employer's
teachers' retirement system (TRS) report for September, 1999.

(2) On the first monthly report coinciding with the
ef fective date of the resolution, all additional contributions
must stop and cannot be reinstated until the employee and
employer have signed the irrevocable election form required by
19-20-415, MCA.

(3) The service purchase-irrevocable election form will
be available only through the office of the teachers'
retirement system and must be requested at least 30 days prior
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to the effective date of the resolution to ensure the member
will be able to continue payroll deductions uninterrupted.

(4) Employers who fail to withhold additional
contributions in compliance with the applicable state and
federal laws and rules adopted by the board will be notified
that the additional contributions cannot be credited to the
member's account. The employer will be required to take a
credit on their next monthly report for any amounts reported
in error, and to correct their tax withholding records.

AUTH: 19-20-201, MCA
IMP: 19-20-415, MCA

Section 9 of HB 118, 1999 Session Laws, Chapter Number 111,
requires employers to adopt a resolution before members can
have contributions deducted for the purpose of purchasing
additional service on a tax-deferred basis. This law also
requires employees to s8ign an irrevocable election form
following adoption of the resolution before the tax-deferred

deductions can begin. These rules and regulations must be
followed to the letter if the TRS is to maintain its tax-
favored status as a qualified pension plan. This rule is

necessary to establish timelines which employer and employees
must follow to ensure that members have time to make an
informed decision regarding purchasing additional service with
tax-deferred dollars. In addition these timelines will help
ensure that employees do not miss out on the opportunity to
purchase service via payroll deduction because they cannot
request, receive and complete the required paper work in time
for the next monthly payrell following adoption of the
resolution.

4. The rules proposed to be amended provide as follows:

. 307 BERSHI OF TEACHER'S AIDES AND ART-TIME
EMPLOYEES (1) Teacher's aides employed after September 1,
1989, are required to participate in the teachers’ retirement
system provided i redominate duties are tho
;ggghg; s _aid g gng not a substitute teacher or any other

bership ig mandator under 19-20-30
MCA and that they are:
(a) employed in an 1nstruct10nal services capacity for
at least 3.5 hours per day

and;
(b) employed for the—egquivalent—of—30—fulltime—days at
during the school year.
(2) remains the game.
(3) & Dart ti_g_ggggggr 5 _aide, as defined in (1), who

fo duties tha re not of
vi a ac1t shall have those salaries
h ! i rem s em provided;
a -instructj utieg are a diminutive part of
hi i erf by the part-time teacher's aide; and
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(b) the individual vir o) -1
duties, would not otherwige be eligible for membership under
the public employees' retirement s

(3) and (4) remain the same, but are renumbered (4) and
(5).

AUTH: 19-20-201, MCA
IMP: 19-20-302, MCA

Administrative Rule 2.44.401 defines a full day as 7 hours;
the proposed amendments are necessary to clarify that S0% of
the academic day is 3.5 hours. Section 19-20-302, MCA,
requires that an individual be employed for at least 30 days
in the fiscal year to be eligible for membership, therefore, a
part-time teacher's aide must also be employed for at least
210 hours (7 hours X 30) to be eligible for membexrship. At
times teacher's aides perform other duties that are not of an
instructicnal nature and would not gualify for membership
under 19-20-302, MCA, however, it is unnecesgarily burdensome
for employers to not report these earnings to TRS. ‘The
proposed amendments would allow the school district to report
non-instructional duties of a teacher's aide if they were only
a small part of the duties of the teacher's aide, and the
individual would not otherwise be eligible for membership in
PERS.

.44.401 LCULATING SERV D (1) The basic
period of time for calculating service credit shall be the
school term July 1 through June 30. Service credit in the
Montana teachers' retirement system shall be based upon the
following unless otherwise provided by rule or statute:

(a) nine 4%+ months or 180 days of full-time employment
shall equal 1.0 vyear service credit for any employment
eligible to be qualified under the teachers' retirement
system.

(b) remains the same.

{(c) remaina the same.

(2) remaing the same.
(3) For employees of the university system and community
golleges part-time service credit shall be awarded—oy—dividing
prorated based
upon _the portion of e -time contract com d

the daily rate of pay if avajlable.

AUTH: 19-20-201, MCA
IMP: 19-20-401 through 19-20-411, MCA

As part-time university and community college faculty become
less involved in teaching and more involved in grant activity
it has become impossible to base service credit on credit
hours taught. Using the member's full-time equivalent or
daily rate of pay teo calculate service credit results in a
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more accurate calculation of the actual service credit earned
by the member.

- If a member
v d cti authorizati d
reduces the monthly payment amount or terminates
monthly payments before the terms of the contract are
fulfilled, the member's account will be credited with the
prorated portion of the service purchased to date.
(2) remains the gpame.

AUTH: 19-20-201, MCA
IMP: 19-20-401 through 19-20-411, and 19-20-415, MCA

Section 9 of HB 118, 1999 Session Laws, Chapter Number 111,
created both revocable and irrevocable payroll deduction
options and incorporated the preponderance of this rule into
law. This amendment is necessary to provide for crediting any
gervice credit purchased in the event the member reduces or
terminates the monthly payments he/she has agreed to
contribute under a revocable authorization.

2:44.,506 BENEFIT PAYMENTS (1) remains the same.

{(2) remains the same.

(3) At the time application for retirement benefits is
made, each applicant must submit a copy of their final year's
contract, eamd any previous contract(s) as may be requested and

o i of resj i if one was submitted to

. If a member does not have a written contract,

a statement from their employer verifying their daily or

hourly rate of pay, their full time equivalent and the number

of days they were employed in the figcal year will be execapted
accepted.

(4) remains the same.

AUTH: 19-20-201, MCA
IMP: 19-20- 703, 19-20-716, MCA

Section 18 of HB 118, 1999 Segsion Laws, Chapter Number 111,
gives members the option to sign an irrevocable election to
contribute on termination pay with tax-deferred dollars. In
compliance with IRS regulations, the irrevocable election must
be signed at least 90 days prior to termination. A copy of
the member's letter of resignation is necessary to corroborate
and verify that the irrevocable election form was signed at
least 90 days prior to termination.

2.44.511 REINSTATEMENT OF BENEFITS (1) Upon completion
of employment, a previously retired member who is reinstated
w m nefi mount that the retired member was
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iv at t i i n a \'i
retirement ve date ei
retirement eff i da £ th 11

eligibility for the gquaranteed annual benefit adjustment
{GABA) . w&g—ﬂﬂbeequeﬂE%r—reemp%oyed—for—e—per*ed—ef—&eos—ehaﬂ

T upon ter 111}
reviou reti member's n
recalcul d i retireme f tiv }s
urpose of determinj eligibjlity for j
recent date of retirement,

AUTH: 19-20-201, MCA
IMP: 19-20-302, 19-20-804, MCA

The majority of this rule was incorporated into section 18 of
HB 118, 1999 Session Laws, Chapter Number 111, and is no
longer necessary. HB 72, 1999 Session Lawg, Chapter Number
360, provides for a guaranteed annual benefit increase of 1.5%
paid each January to all vrecipients whose most recent
retirement effective date is at least 36 months prior to
January 1 of the year in which the adjustment is to be made.
These amendments are necessary to establish the most recent
retirement effective date in the event the retiree returns to
teaching and benefits are terminated.

2.,44.515 CORRECTION OF RRORS O CONTRIB AND
OVERPAYMENTS (1) remains the same.

{2) remains the same.

(3) remains the same.

(4) Interest shall accrue on contributions not reported
or amounts overpaid at—the—same—rate—an—that—eredited-—re
wember-—gecouts

[ m he i a
unlesg arr ments a ovi
the a nt owed immedi nc th r, memb
retired member ig notified of the error.
5 nter will be waive a W, r
in no more t 12 ual m hly in owi h

date of notification of the error,
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AUTH: 19-20-201, MCA
IMP: 19-20-208, MCA

Occasionally a retiree will receive benefits that they are not
entitled to because they returned to full-time employment, or
because benefits were to be reduced upon the death of the
member or beneficiary and the TRS is not notified. Also,
employers occasionally fail to report an employee who is
eligible for membership or fail to report all of the salary
the member earned. When an error occurs, any overpayment or
amounts not reported must be paid to the TRS. The policy
embodied in this amendment is intended to encourage members
and employers to promptly pay any amounts owed within one year
by waiving the interest that could be charged. If the
overpayment is not returned within one year, interest at the
rate of 8% will be charged from the date the error is
discovered.

2.44.517 FORMULA _FOR DETERMINING CONTRIBUTIONS DUE ON
TERMINATION PAY (1) Except as provided in subseetien (2), the
formula for determining contributions due under epeéeﬂ——+t+
+9—4—+0+{&+ta> Option 1, 19-20-716, MCA shall be a percentage
of the termination pay, based upon the member's age at the
time of retirement, times the total years of creditable
service. i

(2) remains the same,

AUTH: 19-20-201, MCA
IMP: 19-20-101, 19-20-716, MCA

Amendments are necessary to correct statute site and to delete
language that would change the contribution rate paid by
employees and employers on termination pay. The formula has
not resulted in any changes in the contribution rates since
1989 but has the potential to cause the employer rate to
increase thereby creating an unfunded wmandate to school
districts.

2.44.518 LIMIT ON _EARNED COMEENSATIO (1) The earned
compensation for each year used in c¢alculating a member's
average final compensation may not exceed either the member's
actual earned compensation or earnings adjusted by this rule
for the preceding year, by more than 10% except for increases
that:

(a) result from collective bargaining agreements;

{b) have been granted by the employer to all other
similarly situated employees. The employer must certify the
similarly situated group of employees, the increase received
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by . each employee and the methodology for determining the
increases;

(c) result from compensation received for summer
employment, provided summer compensation does not exceed the
lessor of:

(i) met—te—exeeed one-ninth of the academic year contract
for each full month or ea ion
employed during the summer; oy

ii 110% of the h w
eligible tgo earn each month during the preceding summer;

(d) have resulted from change of employer; or
(e} have resulted from re-employment for a period of not
less than one year following a break in service.

(2) The member must provide adequate documentation to
permit the board to make an informed decision concerning
exceptions to the 10% limitation. Adequate documentation

includes but is not limited to the following:
{a) employment contracts;
(b} official minutes of board meetings.
(3) The assignment of additional duties of a one time or
temporary nature shall not be exempt from the 10% limitation.
(4) The 10% cap shall be calculated as per the following
example and applied consistently to all members:
TOTAL
YEAR " 3 3 2 EXCEEE

fE 500 Y o 500

MAR Notice No. 2-2-287 14-7/22/99
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{The following chart is all new text.)

FY 1996 FY 1997 FY 1998 FY 1999
BASE CONTRACT $64,750.00 $70,230.00 $90,000.00 $90,000.00
10% CAP NA NA 77.253.00 84,978.00
EXCESS BASE EARNINGS NA NA 12,747.00 5,022.00
SUMMER COMPENSATION (3
months) 21,583.00 23,700.00 30,000.00 20,000.00
SUMMER 10% CAP NA 23I,410,00 25,751.00 NA
EXCES8 SUMMER EARNINGS NA 290.00 4,249.00 NA
TOTAL EXCESS $22,308,00
AVERAGE FINAL COMPENSATION $93,640.00 $103,004.00 5104,978.00

Average final compensation is equal to total compensation less
excess earnings.

AUTH: 19-20-201, MCA
IMP: 19-20-715, MCA

Amendments are necessgary to clarify the application of the 10%
limitations on compensation to summer employment as well as
academic year earnings. The statement of intent attached to
the enabling legislation stated that the legislature intended
to limit the effect on the retirement system of isolated
salary increaseg received by selected individuals through
promotions or one-time salary enhancements during their last
years of employment. As ‘the 10% cap has been applied to
regular earnings, more and more dollars have been reported as
summer compensation for selected individuals. While the
legislature intended that the Board adopt rules to allow for
exemptions for summer employment, it is inconsistent with the
legislature's intent to exempt a member's total summer
compensation from the cap when summer compensation per month
is greater than 1/9 of the member's academic year contract or
increases more than 10% per year over what the member could
have earned each month in the preceding summer.

5. ARM 2.44.404 which can be found on page 2-3254 of the
Administrative Rules of Montana, is proposed to be repealed.

AUTH: 19-4-201, MCA
IMP: 19-4-401, MCA
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ARM 2.44.410 which can be found on page 2-3256 of the
Administrative Rules of Montana, is proposed to be repealed.

AUTH: 19-4-201, MCA
IMP: 19-4-412, MCA

ARM 2.44.415 which can be found on page 2-3258 of the
Administrative Rulea of Montana, is proposed to be repealed.

AUTH: 19-20-201, MCA
IMP: Title 19, chapter 20, part 4 MCA

- ARM 2.44.502 which can be found on page 2-3261 of the
Administrative Rules of Montana, is proposed to be repealed.

AUTH: 19-4-201 and 19-20-201, MCA
IMP: 19-4-801 through 19-4-804 and 19-20-801 through 19-
20-804, MCA

ARM 2.44.503 which can be found on page 2-3261 of the
Administrative Rules of Montana, is proposed to be repealed.

AUTH: 19-4-201, MCA
IMP: 19-4-801 and 19-4-802, MCA

ARM 2.44.510 which can be found on page 2-3265 of the
Administrative Rules of Montana, is proposed to be repealed.

AUTH: 19-4-201 and 19-20-201, MCA
IMP: 19-4-804 and 19-20-804, MCA

ARM 2.44.516 which can be found on page 2-3267 of the
Administrative Rules of Montana, is proposed to be repealed.

AUTH: -19-4-201, MCA
IMP: 19-4-101(5) and 19-4-208, MCA

The above administrative rules are proposed to be
repealed because the body of the rules have been substantially
codified in chapter 111 of the session laws of 1999, or
because the laws iwmplemented by these rules have been
repealed.

ARM 2.44.519 which can be found on page 2-3270 of the
Administrative Rules of Montana, is proposed to be repealed
because the laws implemented by this rule have been repealed
under House Bill 72, adopted by the 1999 legislature and
signed by the Governor.

AUTH: 19-4-201, MCA
IMP: 19-4-711, 19-4-712, and 19-4-713, MCA
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-1574-

6. Concerned persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data views or arguments may also be submitted to David
L. Senn, Teachers' Retirement System, PO Box 200139, Helena,
MT 59620-0139, and must be received no later than August 20,
1999. .

7. Penney Clark, Teachers' Retirement System, PO Box
200139, Helena, MT 59601-0139, has been designated to preside
over and conduct the hearing.

8. The Teachers' Retirement Board maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the 1list shall make a written request
which includes the name and mailing address of the person to
receive notice and specifieg that the person wishes to receive
notices regarding the Teachers' Retirement System. Such
written requests may be mailed or delivered to Penney Clark,
Teachera' Retirement System, 1500 Sixth Avenue, PO Box 200139,
Helena, MT 59620-0139, faxed to the office at (406) 444-2641,
or may be made by completing a request form at any rules
hearing held by the Teachers' Retirement Board.

9. The bill sponsor notice requirements of 2-4-302, MCA
apply and have been fulfilled.

DFI IS

David L. Senn, Executive Director
Teachers' Retirement Board

mwmm DtSomli

phl Smilie, Rule Re{iewer

Certified to the Secretary of State July 12, 1999
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of rules 6.6.302 ) ON PROPOSED AMENDMENT,
through 6.6.309, the proposed ) REPEAL, AND ADOPTION OF

repeal of rule 6.6.310, and
the proposed adoption of new
rule I pertaining to life
insurance and annuities
replacement.

RULES

TO: All Intereséed Persons

1. On September 13, 1999, at 10:00 a.m., a public
hearing will be held in room 136 of the Mitchell Building, 126
North Sanders, Helena, Montana, to consider the proposed
amendment of rules 6.6.302 through 6.6.309, the proposed
repeal of rule 6.6.310, and the proposed adoption of new rule
I pertaining to life insurance and annuities replacement.

2. The proposed amendments provide as followse (new text
is underlined; text to be deleted is interlined):

6.6.302 PURPOSE~ (1) The purpose of this subchapter is:
43} (a) To regulate the activities of insurers and agemks
producgers with respect to the replacement of existing life
insurance and annuitiesg;=
=% (b} To protect the interests of life insurance and
annuity purchagers pelieyownewss by establlahlng minimum
standards of conduct to be observed in #he replacement or
O : £ i
purchage transactionsg. It will:
+a) (i) Assuring Assure that thepelieyowner—seceived
purchasers receive information with which a decision can be
made in his or her own best interests;
4B} (ii) Redueing Reduge the opportunity for
misrepresentation and incomplete diasclosures; and
4oy (iii) Besteblisbking Esgtablish penalties for failure to
comply with the requirements of this subchapter.

AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-18-204, MCA

6. 03 EFINITIONS- 3H—icash-dividendi—means—ihe

foree—when it hes weceived—proper-notice—anreqired-by
6T5T3e6+9++g+—g§—ehgrqg&hehapberffrom—afrep&aeéﬂg—éneurep

433 (1) "Direct-response sales goljcitation" means any
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egent—in—the—pale—or—delivery—of-the—poliey a solicitation

h I other mags

43 (2) "Existing insurer" means the insurance company
whose policy is or will be changed or terminsted affected in
suelr a manner ae described within the definition of
"replacement” .

45+ (3) “Ex1lting Hfe—insuranee policy or cgntract"
means any an _individual life insurance pelicy (poligy) o
annujty contract {(contract) in force, including }ife—tﬁﬁﬁfaﬁee
a policy under a binding or conditional receipt or a iife
inmureanede policy or a _contract that is within an unconditional
refund per1od——but—exe&udtngwi1fe—tnsﬁfaﬂee—eBEa*ﬁeé—thfaagh

"Finance urchage" m 8 e purchase of a new
volvin h u. i ded use of ds obtained
by the withdrawal or gurrender of, or by borrowing from values
istin c 1] or part of an emium due on
the new policy. If a wi W surrender, O rowin
volv h v 8 of an existin licy are used to
umsg o i wned by the olicyholder
within 13 mont} r after the effective date of the new
W ould be known to the proposin
or to the r i insurer, or if the withdrawal
u der, or borrowj i own on any illustration of the
w icieg ma vailable to th rospective
W, ingurer or i ucers will be
ima f e idence of a fipanced pu chas
lustrat " ang a presentation Qr depiction
- ran variable elements of a polig
of life insurance gver a period of vearsg as described in 33-
-60 M
(6)' “Geﬂef*e~Name}ﬂmamurfrehege—eée&e—whieh—ia
a—pider- "Policy summary," for the purposes of this
er;
c ts other than universal life
w tatement r rdi olic
which a tain to the extent licable, but
1 the following information:
(i)  current death benefjt;
{id n cont emium;
{iii) current urrender value;
iv ur t dividend;
v licati of current dividend; and
ou £ anding loan.
or. iversal life policie means a written

gtatement that shall contain at least the following
information:

the beginnj nd end date of the current report
period;
ii hi 1i alue a n f th vious report
riod and at th t cu n eport iod;
iii) th 1 amoun hat have be credited or
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debited to the policy value during the current report period,
identifyin t .g., in e i
and riders);

iv h, rre eath benefit £ e cu n
repor eriod o i vered b icy;

v the c urrender v lie £ e
end of the cu nt _report pe d; an

vi) the a n f outstandi oa if an o
end of the current report perjod.

7 " ucer" shall ined include a
producers.

(8) "Registered contract™ meang a varjable anpuity
contract or variable 1jife insurance policy subiect to the

rogpect deliver equirements of the uriti

1933.

+7 (9) "Replacement" means any a transaction in which
a new ife—iwnsuranee policy, contract or registered contract
is to be purchased, and it is known or should be known to the
proposing agert producer, or to the proposing insurers+ if
there is no agent producer, that by reason of such
transaction, an existing }ife—inmureawee policy or contract has
been+ or is to be:

(a) Lapsed, forfeited, gurrendered+ or partially

surrendered, assigned to the replacing insurer or otherwise
terminated;

(b) Converted to reduced paid-up insurance, continued as
extended term insurance, or otherwise reduced in value by the
use of nonforfeiture bhenefits or other policy values;

(c) Amended so as to effect either a reduction in
benefits or in the term for which coverage would otherwise
remain in force or for which benefits would be paid;

(d) Reissued with any reduction in cash values; or

(e) FPledgedas—eollateral-or—wuhicsted—to borrowing,:

het) . L rrerlen 3 A s ) :
Used in a financed purchase.
0 "Replacing ingurer" means the in
that isgues or proposes to issue a new policy or contract that
replaces an existing pelicy or contragkt or is a financed
purchase . .
. ; .
, t8) ngl?gxng ?gs?!?! 'e&"? the tusuiaue; eTmpa?!EEhab
insuranee
+2) (11) "Sales propesal material" means individualined

sales—aids—ef—alilcindes—which are—denignedtojustify-ehe
) . e s Tife 3 ]

a _ga i D, er
written inted or elect ] s n mati
created r completed rovided by t r
and used in the presentaticn to the policy or contract owner
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o] ha

AUTH: Sec. 33-1-313, MCA
IMP: Sec, 33-18-204, MCA

6.6.304 EXEMPTIONS (1) Unless otherwise specifically
included this subchapter shall not apply to transagtions

j_a)_ Amnuitdes Crodit life insurance;
2 {b) &ndiv&duﬁ-eredi—h—l—&-f—e—z—nm Group life

rance or_dgrou 8_W there is no direc
Bolicitation of ipndividuals by ap insyrance producer, Direct
solicitation shall pot include any group meeting held by an
ose of educati r
v i roup life insurance
i rke o ire respons
be subjec o the provigi of ARM
£.6.307;

An application to
ti i rer at u he existin i or
w o] or a conversjon privilege
er

43 (d) Veﬁeb-}e—}-tée—z-neaﬂﬂee—&nde-r—whi-eh—ehe—éeaeh
benefits—and-eash—valtues-vary-in-accordanee—withunit—values
Mﬁn&e—!}e&d—iﬂ—a—sepﬁe&e—aeemt?—erprogosed life

1i insurance upder a binding or
d a ec he me _compan

an emplo or w benefit plan that is
1 i Incom ecurity Act
(ERISA) ; '
i lan ri b ection 40 01(k) or
£ I r nue Cod wher lan, for
purposeg of ERISA, ig established or maintained by an
emplovey;
ii v al or urch lan defined in section
ove welfar fi or a
deferred compengation plan of a state or local government or
tax exempt organization under section 457 of the Internal
Revepnue Code; or
v a nonqualifi deferred compensation arrangement
bli mai i an employer or plan spongor.
wi ndin i bchapte hall apply to
s lan arrangement
funded lel contributions an employee elects to
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make, whether on a pre-tax or aftex-tax basis, and where the
i o ag _been notifie h, 1 t ma
choose _from among 2 or more annuity providers or policy
providers and th i ec olicitati vidual
employee by an_ipsurance producer for the purchase of a

contract or policy, Ag used ip this rule, direct solicitation

include an roup m
producer solely for the purpose of educatipa individualg about
th arrangement or enrolli
QY arrangement;
+6f {q) When—the—gxésténg—i&fefﬁnﬂufgnee~§e—a-ne?—

fivevyears—er—legs—arnd—eannct—be-renewedr W W_CQVera
is provided under a life insyrance policy or contract and the
cogt is borne wholly by the ingured's _employer or by an
associatio or whi the i i mber;

(h) Existing life insurance that is a non-convertible
term life insurance policy that will ex e in S vears or les
and cannot be renewed.

AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-18-204, MCA

6.6.305 DUTIES QF AGENTS PRODUCERS+- (1) Eaech—agent
application—for-—tife—inmuraneer A pr W] ini
application shall submit to the insurer, with or as part of
the application, a g men igned b o n
the producer as_ to whether the applicant has existing policies
or contracts, he answer is " " e producer's d
with respect to replacement are complete,

{a}—hestatement—aigred—by-the—applieant asto—whepher—oe
H i1 ] iR 1ife i ) 3
+b+——ﬁ—gigne673505emeae—eﬂffe~ﬂheehge—ee—noenbhe-agenb

(2) i 7

If the applicant answered "yeg" t

xisting coverage refe i h roduce

rege and read t icant, not la an me
of ing the ication notic i i
the_form as degcribed in Appendix A _or other substantially
similar for roved b he commissj h e
be completed and signed by both the applicant and the producer
attestin hat th i e d
or_that t a ican i wish th ti ) lou

in which cas he pr [ not hawv ead th
aloud) and left with the applicant.

; : : " Tienti 1 g
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all life in urance olicies or

innMi&i§E“DIQQQEQQ_SQ_DE_EQEIB_Q ..properly identified by name
of inpurer, the insured or_ annui

t and policy or contract
pumber if available; and shall include a statement as to
i nt wil eplaced or whether a
11 our finapnging for the new
i ont t number not
d th igti ngurer, alternative
o) 8 a ication or receipt number
ghall be listed.
I i wi laceme ansaction th
1] leave w th 1j £ at the ti an
w i contract is completed
al ial. Wi espect to
sented material, it shall b rovided
h i i i rm no lat than at the time
i ac ry.
vid i ULE in nection with a
replacement trapsaction the producer shall submit teo the
i n i ion for a policy or contract ig
requi his rule
a i d or elect icall
presented company approved gales materials used, and copieg of
any individualized sales materials, including any
illustrations uged in the transaction.

AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-18-204, MCA

LACT IN URERS USE _PRODUCERS-

(;[ Eeeh Where a replacement is involved in the
gggngg_LLQQL_;hg rep1a61ng insurer shall:

My_UMQM
u} e r iv i om iance with thig subchapter;
b tif t xigti insurer that may be
affected by the proposed replacement within 5 business days of
receipt of a completed application indicating replacement or
lacement is identified if not indicated on the
at. i il of the available illustration or

policy summary for the propoged policy or available disclosure
14-7/22/99% MAR Notice No. 6-116
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document for the proposed contract withip S_business davs of a
reguest from an existing jnsurer:
d¢) Retain copies of the notification regaxding
e ement requir i e
in its home or reaional office for at leagt 5 years or until
the next reqularx_examipation by the jnsurance department of a
company's state of domicile, whichever is latexr; and
{d) Provide to the policy or contract owner notice of
the right to return the pol r gon withi
the delivery of the contract and receive an uncondjtional full
refund of all premiumg or considerations paid on it, including
any policy fees or charges or, in the cage of a varjable or
market value adjustmént polig¢y or contract, a payment of the
cash surrender value provi under a
lus th eg_and o
premiums or considerations or imposed under such policy or
contract . .
(2)
. d + In trapsactions where the
eplacing jnpsur nd isting i he m
subgidiaries or affiliates under common owpership or contrel,
w_credit for t riod of ti 8
replaced licy's ntract's j bilj i
eriod u o the amoun f i
contragt Wit ard t inan ur it
limited to the_amount the face amount of the existing policy
is re ed b e use of exisgti oli valu to fun
new jcy or ntract

+a——RA—gtatement—gigned—by—the—applicantas teo—whetheror
i £33 3 e 14 fend 2

o} —fatatement—signed ny-thae-agentan—to—whetlen onmnot
) e 3 . ) . lved 4 )
erengaction-

(3) Where—a—replacement—isinuelyead in
prohibitg_the uge of sales material other than that approved
by the company, as an _alterpative to the requirements of ARM
€.6.305(5) t in :

(a) Reqﬂite—w&th—or—;a—pare—of—eeeh—app}éeetéen—ferniife

7 = Reguire
with each applicatjon a statement gigned by the producer that;
(i) Representg that the producer used only company-
approv les material; °

ii) Li identifving n d j v
language, the sales material that was used; and

iij) States that i of material w ft
with a icant_in accorda w s ian

(b) i 4 3

£l 2 Neks R 44 Repl —if
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by—the-applicant—and—a-ecopy—of-ali-mnales propesals—uned for
preseneation—to—the—appiicant— Withi days of_ the issuance
of the policy ox contract:

i endj a £t or

mﬁl_mmﬂﬂihumm_aw

ma re the ingurer
mumwmmw
material have been left with the applicant in accordance with
ARM 6.6.305(4);

vi ith tol ee number to
gontact company personnel involved in the compliance fupction

(id e i ce of aining copies of the

GoHe*eubm—Reg&aﬁen—éS&b—Ehap&er—E«)-— Keep a copy of the
veri on e icy file at e home or
regq onal office for at least S vears after the termination or
expiration of the policy or contract; and

“e}+ (d) Provide,——:-f—r&—i—e—a—}ao—bhe-—ex&ﬁag—i—nﬂmﬂe-r—r—the
policyowner a Ppolicy Sgummary for the new policy-prepared—in
aeeerdenee—w-a-eh—(&)—(-e«)-,- prior to accepting' the applicant's
initial premium or premlum deposut —untess—thereplacing

14-7/22/99 MAR Notice No. 6-116



-1583-

examination—py—the tnugrence—department—of ity siore—at
lomiaiter—whict to ] i

AUTH: Sec. 33-1-313, MCA

IMP: Sec. 33-18-204, MCA

6,6.307 DUTIES OF INSURERS WITH RESPECT TQ DIRECT~—

RESPONSE SALES— Baeh—insurer—ahaids (1) rnfomm—i-te

n _the ca of cati hat i jti a8 r
a_direct regponge solicitation, the insurer shall require,
with or as part of each completed application for a policy or
contract, a s emen W h

applyin r s Jo} o
replace, disc inue n igt

If applicant indicates a replacement or change is not
intended or i hi ican i i h
state the_jnsur 1 a i wi

olicy or cont t ice r ! i i
B, or her subptantial similar form approv he

commiggsioner.
(2) Reguire—with-eor as—pari—of cach—ecompleced
14 : Life 4 : i N

appHeant—as—to—whether or—not—such—insusance—will-—saplace
existing—tife—inmuraneer If the jngurer has proposed the
replacement or if the applicant indicates a replacement jg
intended and the insurer continues with th lacemen
ingurer shall:

(a) Provide to applicantg or prospective applicantg with
the policy or contract a potice, ag described in Appendix C,
or othe ubstantiall imi form a t
commissjioner. In these instances the ipsurer may delete the
referencesg e i in O !
8i u without vin ai the m
the commissioner, The insurer's obligation to obtain the
applicant's signature ghall be satigfied if it can demonstrate
that it has made a diligent effort to secure a signed copy of
the notice referred to in thig rule. The reguirement to make
a diligent eff shall med gatigfi if the r
includes_ in the mailing a self-addressed postage prepajid
envelope with i ructions r the re e gi ic

ferred to in ig_rule; an

b mply w he reguiremen £ [
if the applica furnij the i rer
and the requirements of ARM 6.6,306(1) {e), (1) (d) and (2},

) ] : . - :
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AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-18-204, MCA

AT

£.6.308 DUTIES OF THE EXISTING INSURER— Bach—exinting
Jas. Ja L. :“ A -
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held—f 3 ‘1 e lusi -
regqular—examination-econducted-by—the—insurance—department—of
t+ea—domieile—whichever in-lakewr. 1;1____;9_;_;§p;__§m§n;_ig

involved in the transaction, the existing jngurer shall:
a U] notice its existi i ma
lac r oli art o i hage

etain copies of the potification in its home or regqjonal
office, indexed by replacing insurer, notifying it of the
repla for a 5 _year t lugj £
the ne regqula xamination te i

department of i of domicj whicheve ; '

Send a 1 to th oli o on c W f the
right to receive inf ion r in xigti i or
contract values ignggigg, if avajlable, an in forge
illustration or peolicy summary ;i an in forcg illustration
cannot be produced w bu da
notice that an existin licy o 's i d.
The informatio 11 be vided withi iness da
receipt of e _request fro i ct
Upo; ceipt of a regque t W, surre

withdraw an icy or co a. values h ican
a notice, adviging th coligy or cont wneyr of

relea of poli or cont values wi v n t -
uaranteed elements a mount or nder val

olicy or ntract f hich th r X

otice ghall be s eparate m_th h

sent to anygne her than the icy o ntr wner . I
ca f congecutive omatic emium
withdrawals frot contract he j rer is r ire

send the notice at the time o he first lo r withdraw

AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-18-204, MCA

6.6.309 V TIONS ENALTIES~ (1) &ny—insuser-

ehe—Inasurance—imwe—ofMenktanae- The followin ctices sh

be_considered yiolations of this subchapter:
(a) BAny deceptive or misgleading information get forth in

sales material;

Failj to k_th licant j ti
lication t erti ions re the pogsjibilit
of financing ox replacement;
c The int ional incorrect in nswe
d Advisgin licant to v
uesti regarding re ent in ord rev i
the exigting insurer; or
Advising a polj Qr_contract owner to write
directly to the company in such a_way as to attempt to obscure
the id i [=) eplacin ce mpan

+2——TFhigsub—ehapter—does—not—prohibit—the—use—of
1diei 1 e 3 ) ) i rad ) ,
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o riolation_oftiie auwb el

=4 (2) Pe&&eyownera 2011;1 and contract ownerg have the
right to replace existing life insurance policies or annuity
contyactg after indicating in or as part of the appllcatlons
for new goverage that replacemept Iife—insurance—that-sueh is
not thelr intention; however, patterns of such action by
t e t m cer
-ed shall
be deemed prima—facie evidence of the egentls producer's
knowledge that replacement was intended in connection w1th the
- identified
t of action shall be deemed

transactions. and these patterns of
prima—facie evidence of the agemtis producer's intent to
violate this subchapter.

W it ie d mi tha he reguiremen of thisg
v t e r ¢ing insurer shall
RIO) i W, in f illugtration
available or policy summary for the replacement policy or
available disclogure document for the yeplacement contract and
the notice regarding replacements in Appendix A,
(4) Violatjons of this subchapter way subject the
i h ay include the revogcation or
puspension of a producer's or company's license, monetary
i f an isgion r_compehsgation
pald to a producer as a regult of the transactiop i
mmmmmm;www
uhmwmm_uﬁﬂm@m;w violationg were
ot th ur ma e required to make
restitution. restore policy or gontract values and pay

interest .

AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-18-204, MCA

3. ARM 6.6.310 SAMPLE FORMS, the rule proposed for
repeal, is found at page 6-112 of the ARM.

AUTH: Sec. 33-1-313, MCA

IMP: Sec. 33-18-204, MCA

4. The new rule proposed for adoption provides as
follows:

T [0] L INSURERS THAT USE PRODUCER

(1) Each insurer shall:

(a) Maintain a system of supervision and control to
insure compliance with the requirements of this subchapter
that shall include at least the following:

(i) Inform its producers of the requirements of this
subchapter and incorporate the requirements of the subchapter
into all relevant producer training manuals prepared by the
insurer;

(ii) Provide to each producer a written statement of the
company's position with respect to the acceptability of
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replacements providing guidance to its producer as to the
appropriateness of these transactions;

(iii) A system to review the appropriateness of each
replacement transaction that the producer does not indicate is
in accord with (a) (ii};

(iv) Procedureg to confirm that the requirements of this
subchapter have been met; and

(v) Procedures to detect transactions that are
replacements of existing policies or contracts by the existing
insurer, but that have not been identified as such by the
applicant or producer.

(b) Have the capacity to produce, upon request, and make
available to the insurance department, records of each
producer's:

(i) Replacements, including financed purchases, as a
percentage of the producer's total annual sales for life
insurance and annuity contracts not exempted from this
subchapter;

(ii) Number of lapses of policies and contracts by the
producer as a percentage of the producer's total annual sales
of life insurance and annuity contracts not exempted from this
subchapter;

(iii) Number of transactions that are unidentified
replacements of existing policies or contracts by the existing
insurer detected by the company's monitoring system as
required by (a){v) of this rule; and

(iv) Replacements, indexed by replacing producer and
existing insurer. .

(c) Require with or as a part of each application for
life insurance or an annhuity a signed statement by both the
applicant and the producer as to whether the applicant has
existing policies or contracts;

{d) Require with each application for life insurance or
an annuity that indicates an existing policy or contract a
completed notice regarding replacements as contained in
Appendix A;

(e) When the applicant has existing policies or
contracts, retain completed and signed copies of the notice
regarding replacements in its home or regicnal office for at
leagt 5 years after the termination or expiration of the
proposed policy or contract;

(£) When the applicant has existing policies or
contracts, obtain and retain copies of any sales material as
required by ARM 6.6,.305(5), the basic illustration and any
supplemental illustrations uged in the sale and the producer's
and applicant's signed statements with respect to financing
and replacement in its home or regional office for at least S
years after the termination or expiration of the proposed
policy or contract;

{g) Ascertain that the sales material and illustrations
used in the replacement meet the requirements of this
subchapter and are complete and accurate for the proposed
policy or contract; and

(h) 1If an application does not meet the requirements of
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this subchapter, notify the producer and applicant and fulfill
the outstanding requirements.

5. The following Appendices A through D are all new

text. These will be appendices to ARM Title 6, Chapter 6,
Subchapter 3.
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APPENDIX A

IMPORTANT NOTICE:
REPLACEMENT OF LIFE INSURANCE OR ANNUITIES
This document must be completed and signed
by the applicant and the producer, if there is one,
and a copy left with the applicant.

You are contemplating the purchase of a life insurance policy
or annuity contract. In some cases this purchase may involve
discontinuing or changing an existing policy or contract. If
50, a replacement is occurring. Financed purchases are also
congidered replacements.

A replacement occurs when a new policy or contract is
purchased and, in connection with the sale, you discontinue
making premium payments on the existing policy or contract, or
an existing poliey or contract is surrendered, forfeited,
assigned to the replacing insurer, or otherwise terminated or
used in a financed purchase.

A financed purchase occurs when the purchase of a new life
insurance policy involves the use of funds obtained by the
withdrawal or surrender of or by borrowing some or all of the
policy values, including accumulated dividends, of an existing
policy, to pay all or part of any premium or payment due on
the new policy. A financed purchase is a replacement.

You should carefully consider whether a replacement is in your
best interests. You will pay acquisition costs and there may
be surrender costs deducted from your policy or contract. You
may be able to make changes to your existing policy or
contract to meet your insurance needs at less cost. A financed
purchase will reduce the value of your existing policy or
contract and may reduce the amount paid upon the death of the
ingured.

We want you to understand the effects of replacements before
you make your purchage decision and ask that you answer the
following questions and consider the questions on the back of
this form.

1. Are you considering discontinuing making premium
payments, surrendering, forfeiting, assigning to the
ingurer, or otherwise terminating your existing policy or

contract?
YES NO
2. Are you considering using funds from your existing

policies or contracts to pay premiums due on the new
policy or contract?
YES NO
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If you answered "Yes" to either of the above questions,
list each existing policy or contract you are
contemplating replacing (include the name of the insurer,
the insured, and the contract number if available) and

whether each policy will be replaced or used as a source
of financing:

INSURER CONTRACT OR REPLACED (R) OR
NAME POLICY # INSURED FINANCING (F)
1.

2.

3.

Make sure you know the facts. Contact your existing
company or its agent for information about the old policy
or contract. [If you request one, an in force
illustration, policy summary or available disclosure
documents must be sent to you by the existing insurer.)
Ask for and retain all sales material used by the agent
in the sales presentation. Be sure that you are making an
informed decision.

The existing policy or contract is being replaced becauge

I certify that the responges herein are, to the best of my
knowledge, accurate:

Applicant's Signature and Printed Name Date

Producer's Signature and Printed Name Date
I do not want this notice read aloud to me.

(Applicants must initial only if they do not want the notice
read aloud.)
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A replacement may not be in your best interest, or your
decision could be a good one. You should make a careful
compariscn of the costs and benefits of your existing policy
or contract and the proposed policy or contract. One way to do
thig is to ask the company or agent that sold you your
existing policy or contract to provide you with information
concerning your existing policy or contract. This may include
an illustration of how your existing policy or contract is
working now and how it would perform in the future based on
certain assumptions. Illustrationg should not, however, be
ugsed as a sole basis to compare policies or contracts. You
should discuss the fgllowing with your agent to determine
whether replacement or financing your purchase makes sense:

PREMIUMS :

POLICY VALUES:

INSURABILITY:

Are they affordable?

Could they change?

You're older--are premiums higher for the
proposed new policy?

How long will you have to pay premiums on the
new policy? On the old policy?

New policies usually take longer to build cash
values and to pay dividends.

Acquisition costs for the old policy may have
been paid, you will incur costs for the new
one,

What surrender charges do the policies have?
What expense and sales charges will you pay on
the new policy?

Does the new policy provide more insurance
coverage?

If your health has changed since you bought
your old policy, the new one could cost you
more, or you could be turned down.

You may need a medical exam for a new policy.
[Claims on most new policies for up to the
first two years can be denied based on
inaccurate statements.

Suicide limjitations may begin anew on the new
coverage. ]

IF YOU ARE KEEPING THE OLD POLICY AS WELL AS THE NEW POLICY:

MAR Notice No.

How are premiums for both policies being paid?
How will the premiums on your existing policy
be affected? )

Will a loan be deducted from death benefits?
What values from the old policy are being used
to pay premiumsg?
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IF YOU ARE SURRENDERING AN ANNUITY OR INTEREST SENSITIVE LIFE

PRODUCT :

Will you pay surrender charges on your old
contract?

What are the interest rate guarantees for the
new contract?

Have you compared the contract charges or other
policy expenses?

OTHER ISSUES TO CONSIDER FOR ALL TRANSACTIONS:

14-7/22/99

What are the tax consequences of buying the new
policy?

Is this a tax free exchange? (See your tax
advisor,)

Is there a benefit from favorable
"grandfathered" treatment of the old policy
under the federal tax code?

Will the existing insurer be willing to modify
the old policy?

How does the quality and financial stability of
the new company compare with your existing
company?
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APPENDIX B

NOTICE REGARDING REPLACEMENT
REPLACING YOUR LIFE INSURANCE POLICY OR ANNUITY?

Are you thinking about buying a new life insurance policy or
annuity and discontinuing or changing an existing one? If you
are, your decision could be a good one--or a mistake. You will
not know for sure unless you make a careful comparison of your
existing benefits and the proposed policy or contract's
benefits.

Make sure you understand the facts. You should ask the company
or agent that sold you your existing policy or contract to
give you information about it.

Hear both sides before you decide. This way you can be sure
you are making a decision that is in your best interest.
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APPENDIX C
IMPORTANT NOTICE:
REPLACEMENT OF LIFE INSURANCE OR ANNUITIES

You are contemplating the purchase of a life insurance policy
or annuity contract. In gome cases this purchase may involve
discontinuing or changlng an existing policy or contract. If
80, a replacement is occurring. Flnanced purchases are also
considered replacements.

A replacement occurs when a new policy or contract is
purchased and, in connection with the sale, you discontinue
making premium payments on the existing policy or contract, or
an existing policy or contract is surrendered, forfeited,
assigned to the replacing insurer, or otherwise terminated or
used in a financed purchase.

A financed purchase occurs when the purchase of a new life
insgurance policy involves the use of funds obtained by the
withdrawal or surrender of or by borrowing some or all of the
policy values, including accumulated dividends, of an existing
policy, to pay all or part of any premium or payment due on
the new policy. A financed purchase is a replacement.

You should carefully consider whether a replacement is in your
begt interests. You will pay acquigition costs and there may
be surrender costs deducted from your policy or contract. You
may be able to make changes to your existing policy or
contract to meet your insurance needs at less cost. A financed
purchase will reduce the value of your existing policy or
contract and may reduce the amount paid upon the death of the
insured.

We want you to understand the effects of replacements and ask
that you answer the following questions and consider the
questions on the back of this form.

1. Are you considering discontinuing making premium
payments, surrendering, forfeiting, assigning to the
insurer, or otherwise terminating your existing policy or

contract?
YES NO
2. Are you considering using funds from your existing

policies or contracts to pay premiums due on the new
policy or contract?
YES

Please list each existing policy or contract you are
contemplating replacing (include the name of the insurer,
the insured, and the contract number if available) and
whether each policy will be replaced or used as a source
of financing:
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INSURER CONTRACT OR REPLACED (R) OR
NAME POLICY # INSURED FINANCING (F)
1.

2.

3.

Make sure you know the facts. Contact your existing
company or its agent for information about the old policy
or contract. [If you request one, an in force
illustration, policy summary or available disclosure
documents must be sent to you by the existing insurer.)
Ask for and retain all sales material used by the agent
in the sales presentation. Be sure that you are making an
informed decision.

I certify that the responses herein are, to the best of my
knowledge, accurate:

Applicant.'s Signature and Printed Name bate
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A replacement may not be in your best interest, or your
decision could be a good one. You should make a careful
comparison of the costs and benefits of your existing policy
or contract and the proposed policy or contract. One way to do
this i8 to ask the company or agent that sold you your
existing policy or contract to provide you with information
concerning your existing policy or contract. This may include
an illustration of how your existing policy or contract is
working now and how it would perform in the future based on
certain agsumptions. Illustrations should not, however, be
uged as a sole basis to compare policies or contracts. You
should discuss the following with your agent to determine
whether replacement or financing your purchase makes sense:

PREMIUMS : Are they affordable?
Could they change?
You're older--are premiums higher for the
proposed new policy?
How long will you have to pay premiums on the
new policy? On the old policy?

POLICY VALUES: New policies usually take longer to build cash
values and to pay dividends.
Acquisition costs for the old policy may have
been paid, you will incur costs for the new
one.
What surrender charges do the policies have?
What expense and sales charges will you pay on
the new policy?
Doeg the new policy provide more insurance
coverage?

INSURABILITY: If your health has c¢hanged since you bought
your old policy, the new one could cost you
more, or you could be turned down.

You may need a medical exam for a new policy.
[Claims on most new policies for up to the
firet two yearg can be denied based on
inaccurate statements.

Suicide limitations may begin anew on the new
coverage.]

IF YOU ARE KEEPING THE OLD POLICY AS WELL AS THE NEW POLICY:

How are premiums for both policies being paid?
How will the premiumg on your existing policy
be affected?

Will a loan be deducted from death benefits?
What values from the old policy are being used
to pay premiums?
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IF YOU ARE SURRENDERING AN ANNUITY OR INTEREST SENSITIVE LIFE

PRODUCT :

Will you pay surrender charges on your old
contract?

What are the interest rate guarantees for the
new contract?

Have you compared the contract charges or other
policy expenses?

OTHER ISSUES TO CONSIDER FOR ALL TRANSACTIONS:

MAR Notice No.

What are the tax consequences of buying the new
policy?

Is this a tax free exchange? (See your tax
advisor.)

Is there a benefit from favorable
"grandfathered" treatment of the old policy
under the federal tax code?

Will the existing insurer be willing to modify
the old policy?

How does the quality and financial stability of
the new company compare with your existing
company?
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6. REASON: At the direction of the legislature and
upon request of the insurance industry and consumer groups,
this agency periodically reviews its rules to determine
whether the rules are necessary and to make changes to better
reflect what is happening in the market place. There have
been some drafting changes to make the proposed rules
consistent with changes made in the statutes and other rules
such as referring to producers instead of agent. The
substantive changes that were made close a loop hole that
allowed replacement of annuities to be made without complying
with the same requirements that were placed on replacement
life insurance. Since the impact can in many instances be
the same for replacement of annuities as life insurance, the
present rules needed to be changed to reflect these present
day changes in the market place in order to avoid consumer
abuge.

1. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Peter Funk, Attorney, State Auditor's Office, P.0O. Box 4009,
Helena, MT 59604-4009 and must be received no later than
September 17, 1999.

[: 18 The State Auditor's Office will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. 1If you require an
accommodation, contact the office no later than 5:00 p.m.,
September 7, 1999, to advise us as to the nature of the
accommodation needed. Please contact Sandi Binstock, State
Auditor's Office, P.O. Box 4009, Helena, MT 59604-4009;
telephone (406) 444-1744; Montana Relay 1-800-332-6148; TDD
(406) 444-3246; facsimile (406) 444-3497. Persons with
disabilities who need an alternative accessible format of this
document in order to participate in this rule- maklng process
should contact Sandi Binstock.

9. Peter Funk, attorney, has been designated to preside
over and conduct the hearing.

10, The State Auditor's Office maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies whether the person wishes to
receive notices regarding insurance rules, securities rules,
or both. Such written request may be mailed or delivered to
the State Auditor's Office, P.O. Box 4009, Helena, MT 59604,
faxed to 406-444-3497, or may be made by completing a request
form at any rules hearing held by the State Auditor's Office.
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11. The bill sponsor notice requirements of 2-4-392,
MCA, do not apply.

MARK O'KEEFE, State Auditor
and Commissioner of Insurance

—Ft = =

By:
Frank Coté
Deputy Insurance Commissioner
,,K§<;:;, .i;;s;:auu¢§zﬂ

By:

Gary L. Spaeth
Rules Reviewer

Certified to the Secretary of State on July 12, 1999,
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the } NOTICE OF PROPOSED
amendment of rule ) AMENDMENT

6.6.4102 pertaining to ) NO PUBLIC HEARING
continuing education ) CONTEMPLATED

fees.

TO: All Interested Persons
1. On August 30, 1999, the state auditor and
commissioner of insurance proposes to amend Rule 6.6.4102

pertaining to continuing education fees.

2. The proposed amendments are as follows (new material
is underlined; material to be deleted is interlined):

6.6.4102 CONTINUING EDUCATION FEES
H—Hieenueen

ime—ap PP | Sl B0
approvar— T -

of—courscn—

43+ {1) Accredited educational institutions are exempt
from fee requirements for courses provided for academic
credit. '

A1t feesare—non-refundable—

AUTH: Sec, 33-1-313, 33-2-708 and 33-17-1206, MCA
IMP: Sec, 33-2-708, 33-17-1204, 33-17-1205 and 33-17-1207,
MCA

3. This amendment will become effective on January 1,
2000.

4. Rule 6.6.4102 is proposed for amendment due to the
passage of Senate Bill 132 during the 1999 Montana Legislative
Seggion. Senate Bill 132 repealed most insurance fees
including continuing education fees and replaced them with a
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single fee on insurance companies.

5. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
Sandi Binstock, Montana Insurance Department, P.O. Box 4009,
Helena, Montana 59604, and must be received no later than
August 26, 1999.

6. If a person who is directly affected by the proposed
amendment wishes to express their data, views and arguments
orally or in writing at a public hearing, they must make a
written request for a hearing and submit this request along
with any written comments they have to Sandi Binstock, Montana
Insurance Department, P.O. Box 4009, Helena, Montana 59604, A
written request for hearing must be received no later than
August 26, 1999,

7. I1f the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the administrative rule review committee of the
legislature; from a governmental subdivision or agency; or
from an assgociation having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 50 persons based
on the 500 persons who have indicated interest in the rules of
this agency and who the agency has determined could be
directly affected by these rules.

8. The State Auditor's Office maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall. make a written request
which includes the name and mailing address of the person to
receive notices and specifies whether the person wishes to
receive notices regarding insurance rules, securities rules,
or both. Such written requests may be mailed or delivered to
the State Auditor's Office, P.0O. Box 4009, Helena, MT 59604,
faxed to the office at 406-444-3497, or may be made by
completing a request form at any rules hearing held by the
State Auditor's Office.
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MARK O'KEEFE, State Auditor
and Commissioner of Insurance

ot = G

By:
Frank Coté
Deputy Insurance Commissioner
/6/;7- /,441 2z
By:

Gary L. Spaeth
Rules Reviewer

Certified to the Secretary of State on July 12, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment
of ARM 17.30.602, 17.30.622

) NOTICE OF PUBLIC HEARING ON

)
through 17.30.629, 17.30.702, )

)

)

PROPOSED AMENDMENT

and 17.30.1001 pertaining to
trigger values (WATER QUALITY)
TO: All Concerned Persons

1. On August 23, 1999, at 9 a.m. in Room 111 of the
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana, the
Board of Environmental Review will hold a public hearing to
consider the proposed amendment of the above-captioned rules.

2. The Board will make reasonable accommodations for
persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this
notice. If you require an accommodation, contact the Board no
later than &% p.m., August 13, 1999, to advise us of the nature
of the accommodation you need. Please contact the Board at -
P.O. Box 200901, Helena, Montana, 59620-0901; phone (406)
444-2544; fax (406) 444-4386.

3. The rules proposed to be amended provide as follows.
Text of present rule with matter to be stricken interlined and
new matter underlined.

17.30.602 DEFINITIONS 1In this subchapter the following
terms have the meanings indicated below and are supplemental
to the definitions given in 75-5-103, MCA:

(1) through (29) Remain the same.

(30) The .board hereby adopts and incorporates by
reference department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Nevember—3988 June 1939 edition),
which establishes limits for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water.
Copies of Circular WOB-7 may be obtained from the Department
of Environmental Quality, PO Box 200901, Helena, MT
59620-09%01.

(31) remains the same.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.622 A-1 CLASSIFICATION STANDARDS (1) through (3)
remain the same.

(4) The board hereby adopts and incorporates by
reference the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Nevember 3998 June 1999 edition),
which establishes. limitg for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water;
and

(b) and (¢) remain the same.
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AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

- IFI STANDARD: (1) and (2)
remain the same.

(3) The board hereby adopts and incorporates by
reference the following:

{a) department Circular WOB-7, entitled "Montana Numeric
Water Quality Standards" (Nevembes— 3998 June 1999 edition),
which establishes standards for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water;
and

(b) and (c) remain the same.

AUTH: 75-5-201, 75-5-301, MCA

IMP: 75-5-301, MCA

7.30.624 - SSIFICATION STANDARDS (1) and (2)
remain the same.

(3) The board hereby adopts and incorporates by
reference the following:

{a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Nevember 3998 June 1999 edition),
which establishes standards for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water;
and

(b) and (c) remain the same.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

7.30. - SSIFICATION STANDARD (1} and (2)
remain the same.

(3} The board hereby adopts and incorporates by
reference the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Nevember—3556 June 1999 edition),
which establishes standards for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water;
and

(b) and (c) remain the same.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17 C- SS81 TION STANDARD (1) and (2)
remain the same.

(3) The board hereby adopts and incorporates by
reference the following:

(a) department Circular WQOB-7, entitled "Montana Numeric
Water Quality Standards" (Nevember—+598 June 1999 edition),
which egtablishes standards for toxic, carcinogenic,
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bioconcentrating, nutrient, and harmful parameters in water;
and

(b) and (¢) remain the same.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.627 C-2 . CLASSIFICATION STANDARDS (1) and (2)
remain the same.

(3) The board hereby adopts and incorporates by
reference the following:

(a) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Newemper—3538 June 1999 edition),
which egtablishes standards for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water;
and

(b) and (¢) remain the same.

AUTH: 75-%5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.628 I CLASSIFICATION STANDAR (1) and (2)
remain the same.
(3) The board hereby adopts and incorporates by
reference the following:
‘(a) department Circular WQB-7, entitled "Montana Numeric

Water Quality Standards" (Nevember 3558 June 1999 edition),
which  establishes  standards for toxic, carcinogenic,

bioconcentrating, nutrient, and harmful parameters in water;
and
(b) and (c) remain the same.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.629 C-3 CLASSIFICATIO TANDARDS (1) and (2)
remain the same.
(3) The board hereby adopts and incorporates by
reference the following:
(a) department Circular WQB-7, entitled "Montana Numeric
‘Water Quality Standards" (Nevembew—1988 June 1999 edition),
which egtablighes standards for toxie, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water;
and
(b} and (c) remain the same.

AUTH: 75-5-201, 75-5-301, MCA
IMP: 75-5-301, MCA

17.30.702 DEFINITIONS Unless the context clearly states
otherwise, the following definitions, in addition to those in
75-5-103, MCA, apply throughout this subchapter {Note:
75-5-103, MCA, includes definitions for "degradation",
"existing uses", "high guality waters", and "parameter."):
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(1) through (23) remain the same.

(24) (a) The board hereby adopts and incorporates by
reference:

(i) department Circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (Nevembex—39598 June 1999 edition),
which establishes limits _ for toxic, carcinogenic,
bioconcentrating, nutrient, and harmful parameters in water;
and

(ii) through (24) (b) remain the same.

AUTH: 75-5-301, 75-5-303, MCA
IMP: 75-5-303, MCA

17.30.1001 DEFINITIONS For the purpose of this
subchapter, the following definitions, in addition to those in
75-5-103, MCA, will apply:

(1) through (14) remain the same.

{15) *WQB-7" means department Circular WQB-7, entitled
*Montana Numeric Water Quality Standards" (Nevember—31998 June
1999 edition), which establishes limits for toxic,
carcinogenic, bioconcentrating, nutrient, and harmful
parameters in water.

AUTH: 75-5-201, 75-5-401, MCA
IMp: 75-5-301, 75-5-401, MCA

4. The Board is propoging the amendment of ARM
17.30.602, 17.30.622 through 17.30.629, 17.30.702, and
17.30.1001 to incorporate by reference revisions to Montana's
numeric water guality standards listed in department Circular
WQB-7 (November 1998 edition). The Board is proposing to
repeal the trigger values for seven parameters in WQB-7 that
were disapproved by the U.S. Environmental Protection Agency
(EPA) on December 24, 1998. EPA disapproved the use of the
seven trigger values becauge EPA determined that those values
were inappropriate for determining "significant" changes 1in
water quality for purposes of complying with federal
antidegradation requirements. The trigger values disapproved
by EPA .are for total residual chlorine, hexavalent chromium,
cyanide, 4,6-dinitro-o-cresol, endosulfan' I, methoxychlor and
parathion. These values were determined to be inappropriate
becauge they either exceed the applicable water quality
standard or are set at levels that are one-quarter or one-half
of the standard. If the Board does not correct or repeal the
disapproved values within 90 days after disapproval, § 303(c)
of the Clean Water Act requires EPA to promulgate replacement
values for the State. Although the Board could refuse to make
these changes, the Board has rejected this alternative because
EPA action would eventually preempt the WQB-7 trigger values
for the parameters anyway and because refusal would not be
congistent with the state policy to maintain primacy in the
area of water quality regulation.

Under Montana's nondegradation rules, "trigger values'
are used to determine whether a proposed activity is

14-7/22/99 MAR Notice No, 17-102



-1607-

"nonsignificant" based upon the criteria in ARM 17.30.715. The
trigger values are either based upon the method detection
level (MDL) or, when unavailable, the estimated detection
level (EDL). In order to replace the disapproved trigger
values with values acceptable to EPA, a comprehensive and
time-consuming review of the analytical methods and detection
limits would be required. Rather than delay correcting the
disapproved values until an appropriate replacement value has
been determined, the Board is proposing the repeal of the
seven disapproved trigger values from WOB-7.

Removing the trigger values from WQB-7 will not have a
aignificant impact, wupon the process of determining
gsignificance under ARM 17.30.715. For these parameters,
determining nonsignificance can be conducted by comparing the
concentration of the specific parameter at the edge of the
mixing zone to 15% of the lowest applicable standard.

5. Concerned persons may submit their data, views or
arguments concerning the proposed action either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.O.
Box 200901, Helena, Montana, 59620-0901, no later than August
27, 1999. To be guaranteed consideration, the comments must
be postmarked on or before that date.

6. James B. Wheelis, attorney for the Board, has been
designated to preside over and conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbasge
JOE GERBASE, Chairperson

Reviewed by:

John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State July 12, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF PUBLIC HEARING ON
of ARM 17.30.105 and 17.30.637) PROPOSED AMENDMENT

pertaining to certification }
options and general )
prohibitions to surface water )
quality standards and )
procedures )

(WATER QUALITY)

TO: All Concerned Persons

1. On August 24, 1999, at 9 a.m., or as soon thereafter
as may be practicable, in Room 111 of the Metcalf Building, 1520
East Sixth Avenue, Helena, Montana, the Board of Environmental
Review will hold a public hearing to consider the proposed
amendment of the above-captioned rules.

2. The Board will make reasonable accommodations for
peraons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this notice.
I1f you require an accommodation, contact the Board no later than
§ p.m,, August 13, 1999, to advise us of the nature of the
accommodation you need. Please contact the Board at P.O. Box
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

3. The rules proposed to be amended provide as follows.
Text of present rule with matter to be stricken interlined and
new matter underlined.

17.30.,105 DEPARTMENT CERTIFICATION OPTIONS (1) Ypen
’
rovi i £ epartment sha ke one of the
cti ing i review of an application
for certification submitted under this subchapter:

(a) remains the same.

(b) issue certification for any activity which the
department finds will not result in a discharge that will
violate any effluent limitation or water quality standard stated
in or developed pursuant to ARM Title 17, 'chapter 30; or

(¢) 1issue conditional certification for any activity that
with the conditions imposed will not result in a discharge that
will violate any effluent limitation or water quality standard
stated in or developed pursuant to ARM Title 17, chapter 30;—er,

&4 epartment may waive certification if the
department finds that the activity will:

i {a) cause minimal or no impacts to the quality of
gtate waters; or

++i) (b) require an application for a Montana peinte
pollutant discharge elimination system permit under ARM Title
17, chapter 30, subchapter 13, a Montana ground water pollution
control system permit under ARM Title 17, chapter 30, subchapter

10, er a short-term exemption from water quality standards under
75-5-308, MCA, or a short-term parrative water guality standard
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under 75-5-3318, MCA ARM—+736--63F+3Ht{at.

AUTH: 75-5-401, 75-5-318, MCA
IMP: 75-5-402, 75-5-403, 75-5-318, MCA

17.30.637 GE PROHIBITIONS (1) through (2) remain the

(4) through (10) remain the same, but are‘renumbered (3)
through (9).

AUTH: 75-5-201, 75-5-301, 75-5-318, 75-6-112, MCA
IMP: 75-5-301, 75-5-318, 75-6-112, MCA
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4, The Board is proposing the amendment of ARM 17.30.105
and 17.30.637 in response the enactment of Senate Bill 499 and
Senate Bill 72 by the 1999 Montana Legislature. The Board is
also proposing amendments to ARM 17.30.105%5 in order to provide
the Department the discretion to require 401 certification for
federally permitted diascharges in instances where the department
also requires a state-issued discharge permit, an authorization
to exceed water quality standards, or an authorization to use
short-term narrative standards.

In December 1998, the U.S. Environmental Protection Agency
(EPA) disapproved certain portions of Montana's Water Quality
Act during its review of Montana's revised water quality
standards. One of the statutes disapproved by EPA is § 75-5-308,
MCA, which formerly allowed short-term exemptions from water

quality standards for pesticide application, emergency
remediation activities, treatment of water supplies, and
construction activities. EPA disapproved the portion of the

statute that allowed short-term exemptions from water quality
standards for stream construction projects and treatment of
watex supplies. As a result of EPA's disapproval, Chapter 588,
Laws of 1999 (Senate Bill 499), amended § 75-5-308, MCA, to
eliminate the Department's authority to authorize short-term
exemptions from water gquality standards for stream-related
construction activities and treatment of water supplies. ARM
17.30.637(3), which implements § 75-5-308, MCA, is being
deleted, because it 1s no longer consistent with the
Department's lack of authority to authorize exemptions for
stream construction projects.

Chapter 588, Laws of 1999, alsoc amended Montana's Water
Quality Act by enacting a new provision that allows the
Department to authorize sghort-term narrative standards for
stream-related construction activities. Due to the legislative
changes made to § 75-5-308, MCA, and the enactment of statutory
authority for the Department to authorize short-term narrative
standards for atream construction activities, ARM
17.30.105(1) (d) (ii) is being amended to reflect these changes.
As proposed, the Department may waive 401 certification if the
Department requires: (1) a state-issued discharge permit; (2) a
short-term exemption from water quality standards for pesticide
application or remediation activities under § 75-5-308, MCA; or
(3) a short-term narrative standard for stream-related
congtruction activities under § 75-5-318, MCA. The reference to
exemptions authorized under ARM 17.30.637(3) (a) is being deleted
as the authority to allow exemptions from standards for
construction activities has been eliminated by the amendments to
§ 75-5-308, MCA. These changes are necessary in order to be
consistent with the legislative amendments to the Water Quality
Act contained in Senate Bill 499.

The Board is also proposing to amend ARM 17.30.105 to
provide the Department the option of waiving 401 certification,
rather than requiring a waiver when it requires a state
authorization or permit. ARM 17.30.105 describes the options
that the Department may take after completing its review of

14-7/22/99 MAR Notice No. 17-103



-1611-

applications requesting 401 certification pursuant to the
federal Clean Water Act (CWA). Section 401 of the CWA requires
a person who is applying for a federal license or permit that
may result in a discharge to surface water to obtain
certification from the State that the discharge will comply with
the State's water quality standards and effluent limitations. As
currently written, the Department is required to waive its
ability to impose conditions in the federal permit during the
certification process, if the Department requires the applicant
to obtain a state-issued discharge permit or requires the
applicant to obtain a short-term exemption from water quality
standards under ARM 17.30.637(3) (a).

The proposed amendment would eliminate the requirement to
waive 401 certification of a federal permit if the Department
also requires a state-issued discharge permit or authorization.
This amendment is proposed to allow the Department to impose
certification conditions that will be placed in the federal
permit. Although the Department has authority to place these
conditions in its permit or authorization, placement .in the
federal permit will provide an additional inspection and
enforcement mechanism to further ensure compliance.

ARM 17.30.105 ig also being amended to correct an error in
the reference to Montana's discharge permits.

Section 7 of Chapter 19%, Laws of 1999 (Senate Bill 72},
amended § 75-6-112(3), MCA, in Montana's Public Water Supply Act
by removing the prohibition against logging road construction in
public water supply watersheds unless detailed plans and
specifications were submitted to the Department. The Board is
proposing to delete ARM 17.30.637(11), because there is no
longer a requirement for plans and sgpecifications in the law.

S. Concerned persons$ may submit their data, views or
arguments concerning the proposed action either in writing or
orally at the hearing. Written data, views or arguments may
alego be submitted to the Board of Environmental Review, P.0Q. Box
200901, Helena, Montana, 59620-0901, no later than August 28,

1999. To be guaranteed consideration, the comments must be
postmarked on or before that date. )

6. James B. Wheelis, attorney for the Board, has been
designated to preside over and conduct the hearing.
Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
John F. North by: Joe Gerbase
John F. North JOE GERBASE, Chairperson

Rule Reviewer

Certified to the Secretary of State July 12, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment
of ARM 17.8.504 and 17.8.505,

) NOTICE OF PUBLIC HEARING ON

)
pertaining to air quality )

)

)

PROPOSED AMENDMENT

permit application and
operation fees

(AIR QUALITY)

TO: All Concerned Persona

1. On August 13, 1999, at 1:30 p.m. in Room 35 of the
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana, the
Board of Environmental Review will hold a public hearing to
consider the proposed amendment of the above-captioned rules.

2. The Board will make reasonable accommodations for
persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this
notice. If you require an accommedation, contact the Board no
later than 5 p.m., August 2, 1999, to advise us of the nature
of the accommedation you need. Please contact the Board at
P.O0. Box 200901, Helena, Montana, 59620-0901; phone (406)
444-2544; fax (406) 444-4386.

3. The rules proposed to be amended provide as follows.
Text of present rule with matter to be stricken interlined and
new matter underlined.

17.8.504 AIR QUALITY PERMIT APPLICATION FEES

(1) remains the same.

(2) A permit application is incomplete until the proper
application fee is paid to the department. If a fee submitted
with an air quality permit application is ingufficient, the
department shall notify the applicant in writing of the
appropriate fee that must be submitted for the application to
be processed under ARM 17.8.720(2). If the fee assessment is
appealed to the board pursuant to ARM 17.8.511, and if the fee
deficiency is not corrected by the applicant, the permit
application is incomplete wuntil issuance of the board's
decision or until completion of any judicial review of the
board's decision. Upon final disposition of an appeal, any
portion of the fee due to the department or the applicant must
be paid immediately. 7

(3) An air quality permit application fee is separate
and distinct from any air quality operation fee required to be
submitted to the department pursuant to ARM 17.8.505. Hewevers
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emiastonn—

45+ (4) The air gualjity permit application fee is: an
edminiotrativefoe—of—{4o i ti—plus—He 35 per—Eon—of —-PM—1-0--
sufur—dienide—ltend—onides-af-nitrogenr—and—volatile-erganie
ecompeunde—emitted.-

(a) $500.00 for applicants subject to only ARM Title 17,
chapter 8, subchapter 7, at the time of application; or

{(b)  $1,500.00 for applicants subject to ARM Title 17,

chapter 8, gubchapters 8, 9 or 10, at the time of application.

AUTH: 75-2-111, 75-2-220, MCA
IMP: 75-2-211, 75-2-220, MCA

17.8.50 Al UALITY OPERATION FEES (1) remains the
same.

Fees shall be assegsed under this rule for all
so0u of air cgontaminants described above in (1) that are
operating as of January 1 of the calendar year in which fees
are_billed.

(2) and (3) remain the same, but are reénumbered (3) and
(4).

44} (5) The air quality operation fee is based on the
actual, or estimated actual, amount of air pollutants emitted
during the previous calendar year and ig an administrative fee
of £367-88 5400.00, plus &34—35 $20.86 per ton of PM-10,
sulfur dioxide, lead, oxides of nitrogen and volatile organic
compounds emitteds

- .
(6) A separate air quality operation fee is assessed for

e source of ir contaminants under 1 except hat a
gource of air contaminants may not be required to pay more

han on minisg ive f if ¢ facility is subject to_more
than one air quality permit jssued by the department. The fee
c may not exceed 000.00.

+= (7) An air quality operation fee is separate and
distinct from any air quality permit application fee required
to be submitted to the department pursuant to ARM 17.8.504.

7

(6) and (5) remain the same, but are renumbered (8) and

(9).
AUTH: 75-2-111, 75-2-220, MCA
IMP: 75-2-211, 75-2-220, MCA
4. Pursuant to § 75-2-220, MCA, the Department of
Environmental Quality may assess air quality permit
application fees and air quality operation fees. In the
aggregate, these fees must be sufficient to cover the

Department's costs of developing and administering the
permitting requirements of Title 75, Chapter 2, MCA, the Clean
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Air Act of Montana. The structure and amount of the fees is
to be determined by the Board of Environmental Review, and ARM
17.8.510 requires the Board to annually review these air
quality fees.

Air quality permit application fees are charged to all
facilities that apply for an air quality permit pursuant to
ARM Title 17, c¢hapter 8, subchapters 7, B8, 9 or 10. Air
quality operation fees are required for all facilities that
hold an air quality permit, or that will be reguired to obtain
an air quality permit pursuant to § 766la of the federal Clean
Air Act, the Title V operating permit program.

Presently, the permit application fee in ARM 17.8.504
includes a flat administrative charge of $454.42 plus $14.15
per ton of regulated pollutants emitted by the facility, based
on the estimated annual emissions from the regulated facility.
The Board is proposing to eliminate the per ton charge and
asgess $500 for permit applicants subject to minor new source
review and $1,500 for permit applicants subject to major new
source review.

Under ARM 17.8.505, the .present air quality permit
operation fees also include both a flat administrative charge
and a uniform charge per ton of regulated pollutants emitted.
The Board is proposing to increase the administrative charge
from $367.88 to $400 and is proposing to increase the per ton
charge from $14.15 to $20.86.

The amount of money the Department needs to generate
through fees depends on the legislative appropriation and the
amount of carryover available from the previous fiscal year.
The emission component of the operation fee may also need
adjustment to compensate for changes in the total amount of
pollutants emitted in the state. The Department has
calculated the amount of fee fund carryover from fiscal year
1999, and has calculated the total actual emisgsions from all
regulated facilities. The proposed amendmentg to the air
quality application and operation fees will generate
sufficient fees to satisfy the legislative appropriation and
adequately fund the Department's air quality program when the
projected carryover funds and anticipated revenues are
included.

The Board is proposing to delete the per ton charge from
the air quality permit application fee and revise the flat
administrative charge to account for deletion of the per ton
charge. The Department has had difficulty determining the
correct per ton charge for new sources of air contaminants
because the charge has been based on estimates of expected

emissions. Most applications have been deemed incomplete
initially due to expected emissions being unknown at that
time. Deleting the per ton charge would eliminate this
difficulty.

For each fee, the flat administrative charge reflects the
presumptive minimum department resources devoted to regulation
of a facility by Department staff. The proposed permit
application fees of $500 and $1,500 represent the Department's
cost for the minimum time devoted to a preconstruction permit
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application review for the type of source covered by the
respective fee. The administrative charge of $400 proposed as
part of the operation fee represents the Department's cost for
the minimum time devoted to compliance monitoring activities
asgociated with a regulated facility. The uniform charge per
ton of regulated pollutant emitted, which the Board is
proposing to retain as part of the air quality operating fee,
is premised on the fact that many permitting and compliance
activities are general in nature and are not specific to a
particular pollutant or regulated facility.

Beyond a certain point additional emissions do not
translate to additional source-specific Department staff
workload. Accordingly, the air quality operation fee is
capped at an amount that allows for sufficient funds to be
collected, while ensuring that no single facility will pay a
disproportionate amount. The Board is proposing to increase
the cap from $200,000 to $250,000, commensurate with the
general increase in air quality permit fees, to meet the
legislature's appropriation.

The Board 1is proposing to delete language from ARM
17.8.504(3) and (4), and ARM 17.8.505(7). The existing
language in ARM 17.8.504(3) and 17.8.505(5), prohibiting
asgessment of more than one air quality fee simultaneously,
would no longer be applicable under the proposed amendments
and the Board is proposing to delete that language. Air
quality permit application fees no longer would be baged on
emissions, 8o that ARM 17.8.504(4), regarding calculation of
emissions for purposes of the application fee, also would no
longer be applicable.

The Beard is proposing to add a new ARM 17.8.505(2) to
specify that the operating status of a facility at the
beginning of the calendar year is the basis for determining
whether an operation fee is due for that calendar year.
Operating fees are not billed and collected until the end of
the calendar year and it has been the Department's practice to
require fees for the year from all regulated facilities that
are operating on January 1. Specifying a particular date is
necegsary to provide facilities subject to the fees and the
Department with notice of the facilities that will be required
to pay the fees. Because fees are not assessed and paid until
the end of the year for which they are assessed, specifying
January 1 is necessary to ensure that the Department receives
fees to fund the regulatory activities that have been
conducted prior to fee collection at the end of the year. This
amendment would not affect the amount of the operation fee,
which may still be prorated to cover partial-year operation,
pursuant to ARM 17.8.505(B), or which may change when fees are
annually adjusted. This amendment would also create greater
congistency between the date the obligation to pay operation
fees is fixed and the use of prior calendar year emissions to
determine the fee amount pursuant to ARM 17.8.505(5).

The Board 1is proposing several additional amendments to
clarify the air quality permit fee rules. The Board is
proposing to include a reference to ARM 17.8.720(2) in ARM
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17.8.504 to tie the two corresponding provisions together. ARM
17.8.720(2) concerns the process involved in making an air
quality permit completeness determination, -and 17.8.504
provides that submission of an insufficient permit application
fee may be grounds for finding an application to be
incomplete. The amendment is necessary to provide readers
with notice that both sections should be read together.

The Board is proposing to add a new ARM 17.8.505(6) to
clarify that the operation fee is assessed for each facility
obligated to pay the fee under ARM 17.8.505(1), but that a per
ton charge is not assessed more than once if a facility is
subject to more than one air quality permit issued by the
Department. The new section would also provide that the
operating fee cap applies to each facility, rather than each
permit. ARM 17.8.505(4) presently provides a fee cap per
permit. At least one facility in the state is subject to more
than one air quality permit. These amendments are necessary
to avoid overcharging a facility for operation fees when the
facility is subject to more than one air quality permit.

Pursuant to House Bill 194, enacted by the 1999 Montana
Legislature and codified as an amendment to § 2-4-302, MCA,
*{if] an agency proposes to adopt, increase, or decrease a
monetary amount that a person shall pay or will receive, such
as a fee, cost or benefit, the notice {[of proposed rulemaking]
must include an estimate, if known, of: (a) the cumulative
amount for all persons of the proposed increase, decrease, or
new amount; and {(b) the number of persons affected."

For the proposed air quality permit application fees, it
is estimated that 44 permit applicants would pay a total of
$24,000 in fees for calendar year 1999. This represents the
same number of permit applicants and a net decrease of $§770
from 1998.

For the proposed air quality operation fees, it is
estimated that 374 sources of air contaminants would pay a
total of $2,128,475 1in fees for calendar year 1999. This
represents 19 fewer sources, and an increase of $567,119 from
1998,

5. Concerned persons may submit their data, views or
arguments concerning the propogsed action either in writing or
orally at the hearing. Written data, views or arguments may
algso be submitted to the Board of Environmental Review, P.O.
Box 200901, Helena, Montana, 59620-0901, no later than August

20, 1999. To be guaranteed consideration, the comments must
be postmarked on or before that date.

6. James B. Wheelis, attorney for the Board, has been
designated to preside over and conduct the hearing.
Reviewed by: BOARD OF ENVIRONMENTAI, REVIEW
John F. North by: Joe Gerbase
John F. North, Rule Reviewer JOE GERBASE, Chairperson

Certified to the Secretary of State July 12, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment
of rules 17.30.602, 17.30.622
through 17.30.629, 17.30.702,
and 17.30.1001 pertaining to

)
) NOTICE OF
)
)
the Montana surface water )
)
)
)
)

SUPPLEMENTAL
COMMENT PERIOD

quality standards, the
nondegradation rules, and the
groundwater pollution control
system ruleg

(Water Quality)

TO: All Concerned Persons

) 1. On March 25, 1999, the Board of Environmental Review
published notice of the proposed amendment to ARM 17.30.602,
17.30.622 through 17.30.629, 17.30,702, and 17.30.1001
pertaining to dioxin standards at page 477 of the 1999 Montana
Administrative Register, Issue No. 6. The proposed amendments
deal with dioxin standards. The Board held a hearing on April
15, 1999. The comment period, as extended, closed on April 30,
1999.

Upon review of the written and oral comments received, the
Board has identified 10 issues on which it has requested the
Department to provide additional information. The Board is also
inviting public comment on these and any other pertinent issues.

2. The issues on which the Board invites comment are:

(a) Would the use of the toxicity equivalency factor (TEF)
method be appropriate given that some dioxin/furan congeners
that do not have TEF valuesa apparently impact important genetic
process?

(b) Section 75-5-203, MCA, provides that the Board may not
adopt a rule that is more stringent than comparable federal
regulations or guidelineg unless the Board makes certain
findings. Are there federal regqulations or guidelines that are
comparable to the proposed dioxin standards? If so, are the
proposed standards more stringent than the federal regulations
or guidelines?

(c) Does 2,3,7,8-TCDD break down into other harmful
dioxin/furans?

(d) 1In some instances many of the dioxin/furan congeners
in a sample are reported as "not detected". What value should
be used for calculating a TEF in these cases?

(e) Is the TEF method in conjunction with the dioxin
standard and the common practice of using one half of the
“detection limit" for analyses that are reported as less than
values sensitive enough to determine compliance with permit
limits and water quality standards in even the c¢leanest waters
of the state?

(£} The department has referenced an EPA document
published in March 1989 for the c¢alculation of the dioxin TEF.
That document is now 10 years old. 1Is it appropriate to use a
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10 year-old document as the basis for the dioxin water quality
standard?

(g) The TEF method for calculating the health risk
agsociated with dioxins and furans considers 17 congeners. Are
any of the many other dioxin/furan compounds harmful to human
health?

(h) The TEF method proposed by the Board reélies on animal
and laboratory studies of cellular and hormone response to
dioxin and furan compounds rather than on direct relationships
of these compounds to human health risk. Is this approach
appropriate?

(i) Commentors have stated that the rule amendments were
proposed because of ground water contamination from the Missoula
White Pine and Sash facility. Is the potential for dioxin
contamination at other locations great enough to justify
adoption of the proposed dioxin standards?

(j) The rule amendments incorporate a 1989 EPA document
entitled "Interim Procedures for Estimating Risks Associated
with Exposures to Mixtures of Chlorinated Dibenzo-p-Dioxins and
-Dibenzofurans (CDDs and CDFs) and 1989 Update". Is it
appropriate to base a rule on an interim procedure document?

3. Interested persons may submit their data, views or
arguments concerning the proposed action either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.0Q. Box
200901, Helena, Montana 59620-0901, no later than August 12,
1999, To be guaranteed consideration, the comments must be
postmarked on or before that date.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

John F. North
John F. North, Rule Reviewer

Certified to the Secretary of State July 12, 1999.
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BEFORE THE DEPARTMENT OF MILITARY AFFAIRS
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED ADOPTION
proposed adoption of new }  OF NEW RULES I THROUGH VI
rules for the administration ) PERTAINING TO THE

of the Education Benefit } ADMINISTRATION OF THE PROGRAM
Program for the Montana ) FOR THE MONTANA NATIONAL
National Guard )  GUARD

NO PUBLIC HEARING CONTEMPLATED
TO: All Concerned Persons

1. On August 21, 1999, the department of military
affairs proposes to adopt new rules I through VI pertaining to
the administration of the Montana national guard education
benefit program (EBP).

2. The rules, as proposed to be adopted, provide as
follows.

RULE 1 I TY OF M RS (1) Any active member of
the Montana army national guard or air national guard who
meets the established criteria may be eligible to participate
in the education benefit program (EBP), if attending state
funded institutions of higher learning.

(2) The EBP is a tuition waiver scholarship. The
tuition waiver would pay for the cost of tuition for credit
bearing courses only. Tuition is defined as the total
semester hour cost of instruction to a student as published in
the catalog of the ingtitution, specifically excluding
mandatory fees, book charges, and room and board.

(3) The EBP incentive applies to members who are
accepted, enrolled and matriculated at state funded
ingtitutions on a full-time or part-time basis in an
undergraduate degree-granting program. Members must meet the
institution's eligibility requirements for admission in a
degree-granting program before this incentive can be used.
Members must be pursguing their first undergraduate degree.

(4) Minimum enrollment for a part-time student is at
least 3, but less than 12, credit hours per semester. Minimum
enrollment for a full-time student is at least 12 or more
semester credit hours.

(5) An applicant must be a resident student of the state
of Montana as defined by 20-25-501(1) (d), MCA in crder to
apply for the EBP.

(6) Members may receive the EBP award for no more than 8
semesters of full-time study, or the equivalent of 4 academic
years, or, for no more than 16 semesters of part-time study in
an approved undergraduate degree-granting program. Periods of
federal active duty and activation by the governor of the
state of Montana will be excluded from the above computation
of the maximum period of eligibility. The adjutant general
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may, for exceptional circumstances, grant an extension of the
eligibility period upon a written application from the member.
(7) The adjutant general may prioritize participation in
this program in accordance with supplemental criteria deemed
necessary to maintain readiness of the state military militia.

AUTH: 10-1-121, MCA
IMP: 10-1-121, MCA

RULE_II EL ILITY C RI (1) A member may apply
for the EBP if he is an active member of the Montana army
national guard or the Montana air national guard. Members of
the active military, inactive national guard (ING), individual
ready reserve (IRR) or active guard and reserve (AGR) are not
eligible.

(2) An applicant must be a graduate of an initial active
duty for training (IADT) or a commissioning source.

(3) Applicants must be in a pay grade of enlisted - El-
E7, warrant officer - WO1-wW02, or officer - 01-02.

(4) BApplicants must have attended all scheduled unit
training assemblies and scheduled annual training periods or
have authorized absences. January 1 through June 30
establishes eligibility for the fall semester; July 1 through
December 31 establishes eligibility for the winter semester as
well as pre-approved summer courses. Members who cannot
attend unit training assemblies due to sickness, injury, or
gome other unforeseen circumstance beyond the individual's
control will be given the opportunity to perform equivalent
training in accordance with regulations in order to maintain
eligibility for the EBP., Prior service enlistees or
appointees may gain eligibility if they have joined the
Montana army national guard or air national guard prior to the
start of a semester and meet all other eligibility
requirements. The enlistment or appointment date as entered
on the individual's contract or commissioning document will he
used to determine eligibility. The first day of clags at the
college/university establishes the start of the semester.

(5) Applicants must have an expiration of term of
service (ETS)/expiration of service (EO0S) or service
obligation date beyond the semester for which the EBP is being
requested. TIndividuals who extend or reenlist for the EBP
must do so for six years and provide appropriate documentation
of extensions with their application for the tuition benefit.

(6) Applicants must not be flagged for favorable
personnel actions.

(7) Applicants must have been accepted and matriculated
for admission or enrclled at a Montana institution of higher
learning, either part-time or full-time, in a first award
undergraduate degree-granting program.

(8) Applicants may not apply for the EBP prior to
college/university acceptance.

(9) Applicants must be in good academic standing
according to definition of the institution. Additionally, the
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enrolled service member must maintain a cumulative grade point
average of 2.0 or better.

(10) If employer reimbursement for tuition is being
received, the EBP award shall be reduced by the amount of such
education reimbursement.

AUTH: 10-1-121, MCA
IMP: 10-1-121, MCA

RULE IITI USP: ON OF EDUCATIONAL BENEFITS

(1) During a semester, an applicant's/member's
eligibility for the EBP will be suspended for that semester
anytime the applicant/member fails to meet the eligibility
requirements that have been established. If EBP is suspended,
the applicant/member may be liable for the payment of the
value of tuition that was waived during that semester.

AUTH: 10-1-121, MCA
IMP: 10-1-121, MCA

RULE_IV ELIGIBILITY REVIEW AND CONTINUATION PROGRAM

(1) Participation in the EBP will be determined on a
semester-by-semester basis in accordance with the applicable
eligibility criteria set forth in these rules. BApplicants may
apply for participation in the EBP by submitting a Montana
national guard scholarship program application, which is
available from the Montana national guard education office.

(2) Commitment to any individual member of continued EBP
agsistance beyond that authorized for a particular semester is
contingent upon an annual funding availability and the
applicant/member meeting eligibility criteria contained within
these rules then in effect under the statute.

AUTH: 10-1-121, MCA
IMP: 10-1-121, MCA

RULE OBLIGATI O _REPAY EDUCATIONAL BENEFITS (1) Any
member failing to complete an active term of enlistment may be
held liable for repayment of the value of EBP benefits
received during that term of enlistment.

AUTH: 10-1-121, MCA
IMP: 10-1-121, MCA

RULE VI AVAILABILITY OF THE TUITION FEE WAIVER (1) The

availability of the EBP is contingent upon approval by the
Montana board of regents.

AUTH: 10-1-121, MCA
IMP: 10-1-121 and 20-25-421, MCA

3. These proposed new rules I through VI are reasonably
necessary for the following reasons. There have been changeg
in the Montana Code Annotated reflecting the intent of the
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legislature to provide additional financial support for the
secondary education of Montana national guard soldiers.
Education of Montana soldiers is essential to maintain the
guality performance of the Montana national guard. 1In
addition, these monies contribute to the rec¢ruitment and
retention of high caliber scldiers to serve in the Montana
national guard. The proposed rules encompass the changing law
in state contribution to secondary education as it pertains to
the department of military affairs.

4. In accordance with 2-4-302(2) (d), MCA, Representative
Robert Pavlovich from Butte, and Senator Don Hargrove from
Belgrade, who sponsored the bill, have been provided with
copies of these proposed rules.

5. Interested parties may submit data, views or
arguments in writing to: MAJ James P. Moran, Full-Time Staff
Judge Advocate, Department of Military Affairs, PO Box 4789,
Helena, MT 59604-4789., Any comments must be received no
later than August 19, 1999.

6., If a person who is directly affected by the proposed
adoption wishes to express data, views and arguments orally or
in writing at a public hearing, the person must make written
request for a hearing and submit this request along with any
written comments to: MAJ James P. Moran, Full-Time Staff
Judge Advocate, Department of Military Affairs, PO Box 4789,
Helena, MT 59604-4789., A written regquest for hearing must be
received no later than August 19, 1999.

7. 1If the agency receives requests for a public¢ hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the administrative rule review committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of the persons directly
affected has been determined to be at least 40 persons based
upon the average number of 400 Montana army and air national
guard members who are matriculated in institutions of higher
learning during a semester.

8. Alternative accessible formats of this document will
be provided upon request. Persons who need an alternative
format of this rule notice, or who require some other
reasonable accommodation in order to participate in this
process, should contact MAJ James P. Moran, Full-Time Staff
Judge Advocate, Department of Military Affairs, PO Box 4789,
Helena, MT 59604-4789; telephone: (406) 841-3325,
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9. Any person/party may be placed on the Department of
Military Affairs' list of interested persons/parties by
contacting MAJ James P. Moran, Full-Time Staff Judge Advocate,
Department of Military Affairs, in writing, at the address
listed above or may be made by completing a request form at
any rules hearing held by the department.

DEPARTMENT OF MILITARY AFFAIRS

SN o N i

John E. Prendergast
Major General, MTNG .
Director, Military Affairs

Certified to the Secretary of State this 8th day of July,
1999, :
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the repeal NOTICE OF PROPOSED

of ARM 46.12.3215 pertaining REPEAL
enrollment NO PUBLIC HEARING

)
)
to medicaid health plan )
)
)

CONTEMPLATED
TO: All Concerned Persons

1. On August 21, 1999, the Department of Public Health
and Human Services proposes to repeal the above-stated rule.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
need an alternative accessible format of this notice. If you
request an accommodation, contact the department no later than
5:00 p.m., on August 9, 1999, to advise us of the nature of the
accommodation that you need. Please contact Dawn Sliva, Office
of Legal Affairs, Department of Public Health and Human
Serviceg, P.0O. Box 4210, Helena, MT 59604-4210; telephone
(406)444-5622; FRX (406)444-1970.

2. The rule 46.12.3215 as proposed to be repealed is on
pages 46-3326 and 3327 of the Administrative Rules of Montana.

AUTH: Sec. 53-2-201, 53-6-111 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-103 and 53-6-131, MCA

3. ARM 46.12.3215 requires medicaid recipients to enroll
in health insurance plans 1if the Department determines it is
cost-effective to do so and if the Department pays the premiums
on behalf of the recipient. 1991 federal law mandated that
states have a premium payment program. The law required states
to pay the full deductible and co-insurance up to health
insurance approved amounts for any policy where the state
medicaid agency was paying the premiums. Forty-nine states,
including Montana, did not comply with this federal requirement
because few health insurance policies would ever be determined
cost, effective. Health Care Financing Administration (HCFA) and
Government Accounting Office reports discussed this situation
and the impracticality of enforcing the provision. HCFA never
enforced the provision. In 1997, federal law was changed to
make premium payment a state option. If the state kept the
option it still had to meet the deductible/co-insurance
requirement. Montana kept the option but was still not in
compliance. 1In 1998, a joint state/federal audit performed by
the Legislative Audit Division brought this compliance deficit
to the attention of the Department. HCFA, when contacted by the
Legislative Audit Division, indicated they would enforce the
requirement prospectively, The Department determined the best
course of action would be to no longer use section 1906 of the
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Social Security Act to authorize the premium payment program but
to operate the program under section 1905 which does not require
payment of deductibles/co-insurance. Section 1905, .however, does
not include a provision making it a condition of eligibility Ffor
recipients to enroll in cost-effective insurance., Elimination
of the rule is necessary to avoid a conflict between ARM
46.12.3215 and section 1905. This will not prevent any
recipient from receiving the benefit of having their health
insurance premium paid by the Department.

Two other options were considered. (1) The Department could
have digcontinued the benefit and eliminated the premium payment
program. This would have been detrimental to both recipients
and the medicaid program, since both would lose the value of the
health plans. Medicaid would have assumed all the costs for
current premium payment beneficiaries and the beneficiaries
would have lost the chance to keep insurance that would have
provided them uninterrupted coverage once they no longer
received medicaid. Many of these recipients would have been
uninsurable after leaving Medicaid. (2) The other option would
have been to comply with the section 1906 requirement. This
would have resulted in few cases ever being determined
cost-effective. The increased direct medical costs combined
with higher allowed amounts from private carriers would have
caused many cases to calculate as not cost-effective. There
would also have been an additional risk to the Department
because many policies would have required a 50% co-insurance on
mental health services, particularly for juvenile inpatient
treatment. Each policy covering that service could have had the
potential to obligate Montana medicaid to pay tens of thousands
of dollars towards a 50% co-insurance on $30,000 per month
treatment plans. The Department rejected both options.

4. Interegted persons may submit their data, views or
arguments concerning the proposed action in writing to Dawn
Sliva, Office of Legal Affairs, Department of Public Health and
Human Services, P.0O. Box 4210, Helena, MT 59604-4210, no later
than August 19, 1999. The Department also maintains lists of
persons interested in receiving notice of administrative rule
changes. These lists are compiled according to subjects or
programs of interest. For placement on the mailing list, please
write the person at the addreas above.

5. If a person who ig directly affected by the proposed
action wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments to Dawn Sliva, Office of Legal Affairs,
Department of Public Health and Human Services, P.0. Box 4210,
Helena, MT 59604-4210, no later than August 19, 1999.

6. If the Department of Public Health and Human Services
receives requests for a public hearing on the proposed action
from either 10% or 25, whichever is less, of those who are
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directly affected by the proposed action, from the
Adminigtrative Rule Review Committee of the legislature, from a
governmental agency or subdivision, or from an association
having no less than 25 members who are directly affected, a
hearing will be held at a later date and a notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those directly affected has been determined to be 50
baged on the 500 cases affected by rules covering medicaid
health plan enrollment.

Rule Reviewer birector, Publi¢’Health and

Human Services

Certified to the Secretary of State July 12, 1999,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of Ruleg I through XXI
pertaining to network
adequacy in managed care

NOTICE OF PUBLIC HEARING
ON PROPOSED ADOPTION

TO: All Concerned Persons

1. On August 11, 1999, at 1:30 p.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 N. Sanders, Helena,
Montana to consider the proposed adoption of the above-stated
rules.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
August 3, 1999, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, Office of Legal
Affairg, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be adopted provide as
follows:

RULE_ I DEFINITIONS The following definitions, in addition
to those contained in 33-36-103, MCA, apply to this chapter:

(1) "Access plan" means a document filed by a health
carrier with the department that complies with the standards set
forth in [Rules II through IV) and 33-36-201, MCA.

(2) "Advanced practice registered nurse" means a nurse
midwife, a nurse anesthetist, a nurse practitioner, or a
¢linical nurse specialist,

(3) "Geographic service area" means the sum of the
geographic areas of Montana in which a health carrier has a
network that has been deemed adequate by the department and for
which the health carrier has received approval from the
insurance commissioner as an "area of operation" in which to
market and issue health insurance coverage.

(4) "Mid-level provider" means a physician assistant or an
advanced practice registered nurse.

(5) "Primary care provider (PCP)" means a physician, mid-
level provider, federally qualified health c¢enter or rural
health clinic as defined in ARM 46.12.1708, migrant health
center or other community-based provider that is designated by
a health carrier to supervise, coordinate, or provide initial or
continuing care to an enrollee, and if required by the health
carrier, initiate a referral for specialty care services
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rendered to the enrollee.

(6) rSpecialty provider" or "specialist" means a physician
or other provider whose area of specialization is an area other
than general medicine, family medicine, general internal
medicine or general pediatrics. A provider whose area of
specialization is obstetrics and/or gynecology may be either a
PCP or a specialist within the meaning of this rule.

(7) "Urgent care" means those health care services that
are not emergency services but that are necessary to treat a
condition or illness that could reasocnably be expected to
present a serious risk of harm if not treated within 24 hours.

AUTH: Sec. 33:36-105, MCA
IMPE: Sec. 33-36-103 and 33-36-105, MCA

RULE II ACCESS PLAN FILING AND REVIEW GUIDELINES

(1) When a health carrier submits a proposed access plan
to the department for review and approval, the department will
either approve, disapprove, or request additional information on
the proposed plan within 60 calendar days. The department has
a total of 60 days to review and issue a decision concerning any
proposed access plan, not including any 30 day response period
that may be granted a health carrier proposing the plan. The
department may grant up to two 30 day response periods during
the review of each access plan.

(2) During the departmental review of its proposed access
plan, a health carrier must respond to a departmental regquest
for information within 30 calendar days after the date of the
request., If the response remains incomplete, the department may
grant the health carrier a second 30 day period within which to
submit a complete response. If, after two departmental requests
for information, the health carrier fails to provide information
that the department deems sufficient to satisfy its requests,
the access plan will be disapproved and the health carrier will
be required to submit a new proposed access plan prior to
enrolling initial or additional enrollees,

(3) The total number of days allowed for the review of a
given proposed access plan may not exceed 120 calendar days,
including both time spent by the department in review of the
proposed plan and any time granted to a health carrier to
respond to departmental requests for additional information.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE II1 ACCESS PLAN UPDATES (1) Health carriers shall
be responsible for monitoring the status of their networks and
must submit an updated access plan to the department within 30
calendar days of a wmaterial change in the status of their
network. For the purpogses of this rule, a material change is a
change in the composition of a health carrier’s provider network
or a change in the size or demographic characteristics of the
population enrolled with the health carrijer that renders the
health carrier’s network non-compliant with one or more of the
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network adequacy standards set forth at [Rules VII, IX, and
X11]). If the revised access plan is not submitted within 30
calendar days after the material change in network status
occurs, the health carrier must cease enrolling new recipients
in the affected geographic service area until the revised access
plan is approved by the department. Review of the revised
access plan is subject to the procedures and consequences
outlined in ([Rule ITI}.

(2) In addition to the requirement in (1) above, the
health carrier must submit an updated access plan to the
department by at least 2 years after the date the carrier’'s
access plan was last approved by the department.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE_IV ACCESS PLAN SPECIFICATIONS (1) In addition to
meeting the requirements of 33-36-201(6), MCA, an access plan
for each health carrier offered in Montana must describe or
contain the following:

(a) a list of participating providers which describes the
type of provider, their specialty or credentials, and also their
names, addresses, zip codes, and phone numbers. The list must
indicate which providers are accepting new patients;

{(b) the health carrier’'s policy for wmaking referrals
within and outside of the network including, at a minimum, the
health carrier’s method for complying with each of the standards
set forth in [Rules XIII, XIV, and XV];

(¢) the health carrier’'s process for monitoring on a
periodic basis the need for and satisfaction with health care
services of the enrolled population and ensuring on an ongoing
basig, the sufficiency of the network to meet those needs and,
at a minimum, the health carrier’'s wmethods for complying with
each of the standards set forth in [Rule XVII];

(d) the health carrier’s policy to address the needs of
enrollees with limited English proficiency and/or illiteracy,
those with diverse cultural and ethnic backgrounds, and those
with physical and mental disabilities, in order to insure that
these characteristics do not pose barriers to gaining access to
pervices. The policy shall, at a minimum, describe the health
carrier’s methods for complying with each of the standards set
forth in [Rule XVI}; and

(e) a copy of the information filed with the commissioner
of insurance outlining important information about the health
carrier’'s services and features which must be provided by the
health carrier to either potential enrcllees or covered
enrollees. This information must be presented in language that
is comprehensible to the average layperson. The information to
be provided includes, but is not limited to:

(i) a listing of participating providers, as described in
(1) (a) above;

(i1) a summary description of the health carrier’s
standards for provider credentials and methodology for reviewing
providers' credentials on an ongoing basis required by [Rule
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VIII];

(iii) the procedures in place for selecting and changing
providers;

{iv) a copy of the information filed with the commissioner
of insurance detailing the health carrier’s benefits, including
a comprehensive list of covered and non-covered services;

(v} the health carrier’s policy regarding enrollee
responsibility for co-insurance, copayments, and deductibles;
(vi) a detailed description of the health carrier’s

procedures along with authorization for specialty care that
comply with [Rule XIII}, a schedule of the fees, including co-
insurance, copayments and deductibles, for which an enrollee
will be responsible;

{(vii) policies pertaining to approval of and access to
emergency services that meet the requirements of [Rule VI];

(viii) telephone numbers and procedures for contacting an
authorized representative of the health carrier who can
facilitate review of post-evaluation or post-stabilization
services required immediately after receipt of emergency
gervices;

(ix) a description of the health carrier’'s grievance
procedures, including specific instructions and guidelines for
filing and appealing grievances;

{x) a policy regarding use of and payment for in-network
services; and

(x1) a policy regarding use of and payment for out-of-
network services.

(£) the health carrier’'s method of providing and paying
for emergency screening and services 24 hours a day, 7 days a
week, in accordance with [Rule VII];

(g) a process for enabling enrollees to change primary
care professionals that meets the standards of [Rule XV];

{h) a process for transfer of enrollees to other providers
must include a provision for transitional care as described in
[Rule XIV];

(i) the process used to address and correct instances
where a health carrier has an insufficient number or type of
participating providers accessible to enrollees to provide a
covered benefit. This process must comply with the requirements
of [Rules IX and X]); and

(3) the health carrier's method of complying with
geographic accessibility requirements as outlined in [Rule IX
and X].

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE V _ACCESS CRITERIA (1) The department will utilize
the criteria set forth in this chapter and Title 33, chapter 3,
MCA to determine whether the network maintained by a health
carrier offering a managed care plan in Montana is sufficient in
numbers and type of providers,
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AUTH: Sec. 33-36-105, MCA
IMP: Se¢. 33-36-105 and 33-36-201, MCA

RULE VI DATORY COVE E (1) The follewing must be
rejimbursed without regard to either prior authorization or the
contractual relationship between the health carrier and the

provider:
‘(a) emergency services as defined in 33-36-103, MCA;
(b) covered services that do not meet the criteria for

emergency services, but which were medically necessary and
immediately required because of an unforeseen illness, injury or
condition and the enrollee could not reasonably accesg services
through the health carrier because he or she was outside the
health carrier’'s service area; and

(¢} renal dialysis, if covered, that is provided while the
enrollee is outside the health carrier’s service area for no
more than 30 calendar days.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105, 33-36-201 and 33-36-205, MCA

RULE VII PROQVIDER-ENROLLEE RATIO REQUIREMENTS (1) In
order to be deemed adequate, a health carrier’s network must
include one mid-level PCP per 1,500 projected enrollees or one
physician PCP per 2,500 projected enrollees.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105, and 33-36-201, MCA

RULE VIII VERIFICATION OF PROVIDER CREDENTIAL. (1) Fach
health carrier shall establish and describe in its access plan
the criteria utilized to review the credentials of the providers
in its network. A health carrier must require a provider’s
credentials to be reviewed prior to the health carrier employing
or entering into contractual relationship with a provider and
a provider's credentials are to be reverified at least every 3
years thereafter.

AUTH: Sec., 33-36-105, MCA
IMP: Sec. 33-36-105% and 33-36-201, MCA

RULE IX GEOGRAPHIC ACCESS CRITERIA (1) In order to be
deemed adequate, a provider network must fulfill all access

criteria of the rules in this chapter within the following
geographic restrictions:

(a) to the extent that services are covered by the health
carrier, the health carrier must have an adequate network of
primary care providers, a hospital, and/or medical assistance
facility, and a pharmacy that is located within a 45 mile radius
of each enrollee’'s residence or place of work, unless:

(i) the usual and customary travel pattern of the general
population within the service area to reach health care
providers is further, and if the fact that the usual and
customary travel pattern exists is documented by the health
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carrier; or

{ii) the provider is available but does not meet the
health carrier’s reasonable credentialing requirements;
(b) if no qualified provider exists within a 45 mile

radius of an enrollee’s residence or place of work, the health
carrier must document how covered services will be provided at
no additional charge to enrollees through referrals to gqualified
providers both inside and outside the 45 mile radius; and

(c) enrollees may, at their discretion, select
participating primary care providers located farther than 45
miles from their homes and/or places of business.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE X EXCEPTIONS TQ_GEOGRAPHIC ACCESS CRITERIA (1) The
department may grant exceptions to the geographic accessibility
standard in [Rule IX] if good cause to do so exists.

(2) Good cause includes but is not limited to the
circumstance where the health carrier has documented a good
faith effort to negotiate a contract with local providers but
has failed to reach an agreement within 60 days after the offer
of a written contract from the health carrier. A good faith
effort includes offering terms and conditions at least as
favorable as those offered to other entities providing the same
or similar services.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE XI SERVICE AREAS (1) A network’s service area may
encompass more than one geographic service area provided the
network in all such areas meets the network adequacy criteria.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE XII MAXIMUM WAIT TIMES FQR APPOINTMENTS (1) An
adequate network must meet the following criteria for all
enrollees:

(a) emergency services must be available and accessible at
all times;

(b) urgent care appointments must be available within 24
hours;

(c) appointments for non-urgent care with symptoms must be
available within 5 calendar days;

(d) appointments for immunizations must be available
within 21 calendar days; and
(e) appointments for routine or preventive care must be

available within 45 calendar days.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA
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RULE II FERRAL D _SPECIALTY CARE REQUIREMENTS

(1) Procedures for referrals to consulting specialists
must be clearly outlined in the access plan, in literature
provided to all enrollees, and in literature provided to all
participating providers.

(2) Women and adolescent females who do not designate a
gynecological health care provider as their PCP must be allowed
direct access (without prior authorization or referral from a
PCP) to a participating provider whose area of specialization is
gynecology for routine gynecological care no less frequently
than one time per year.

(3) Pregnant females must be allowed direct access,
without prior authorization or referral from a PCP, to a
participating provider whose area of specialization is
obstetrics. .

(4) An enrollee must be allowed to designate a
participating pediatrician, family physician, or, if the health
carrier allows a mid-level provider to be a PCP, a mid-level
provider specializing in primary care of children as the PCP for
the enrollee’s children and/or adolescents who -are covered by
the health carrier.

(5) The access plan must include a process to address and
correct instances where a health carrier has an insufficient
number or type of participating providers accessible to
enrollees to provide a covered benefit. 1In these instances, the
health carrier must ensure that covered services are provided at
no greater cost to the enrollee than if the services were
obtained from a participating provider.

(6) The access plan must include policies and procedures
by which an enrollee with a condition that requires ongoing care
from a specialist may obtain a standing referral to a
participating specialty provider. For purposes of this rule,
standing referral means a referral for ongoing care to be
provided by a participating specialty care provider that
authorizes a series of visits with the specialist for either a
specific time period or a limited number of visits, and which is
provided according to a treatment plan developed by the

_enrollee’'s PCP, the specialty provider, and the enrollee.

AUTH: Sec. 33-36-105, MCA
IMP: Sec., 33-36-105 and 33-36-201, MCA

RULE XIV__CONTINUITY OF CARE AND TRANSITIONAL CARE (1) A
health carrier must allow the feollowing new enrollees to
continue to receive services from their previocus providers for
the time periods noted below, so long as those providers agree
to abide by the payment rates, credentialing, referral process,
quality-of-care standards and protocols, and reporting standards
that apply to comparable participating providers:

(a) a new enrollee with a life-threatening, disabling or
degenerative condition may obtain care from their previous
provider for a period of 60 days, beginning the date of the
enrollee’s enrollment with the health carrier;

(b) a new enrollee who has received a diagnosis of
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terminal illness with life expectancy of less than 6 months, may
continue to obtain care from their previous provider until death
if it occurs prior to the end of the 6 month period, or, if it
does not, for a period of 6 months from the date of the
enrollee’s enrollment with the health carrier, unless the period
iz extended after the enrollee’s medical needs and the
appropriateness of requiring a transition to a participating
provider are reassessed. Such a reassessment must be conducted
at or before the end of the 6 month period by the health carrier
for such a terminally ill enrollee; and

(¢) a new enrollee in the second or third trimester of
pregnancy may obtain care from their previous provider through
the completion of postpartum care.

(2) A health carrier must allow enrollees in the
categories described in (1} (a) through (1) (c¢) above to continue
to receive services from their existing providers when their
provider’s contract is terminated without cause, so long as
those providers agree to abide by the payment rates, quality-of-
care standards and protocels, and reporting standards which
apply to comparable participating providers.

(3) A health carrier may not hold an enrollee covered by
this rule responsible for any additional payments, copaymentsa,
co-insurance or deductibles beyond what would be required if the
services were provided by a participating provider,

AUTH: Sec. 33-36-10S, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE XV SELECTING AND GING PROVIDERS (1) Enrollees
must be allowed to change primary care providers at least once
per benefit year.

(2) The health carrier will monitor the frequency of
enrollees’ requests to change primary care providers and shall
have in place a policy to address situations in which a provider
has patient turnover rates that are significantly higher than
the average rate within the health carrier’s network.

AUTH: Sec. 33:36-105, MCA
IMP: Sec. 33-36-105 and 33-36-20), MCA

RULE _XVI REMOVAL OF BARRIERS TO ACCE (1) The health
carrier must have a policy in place to addregs the needs of
enrollees with limited English proficiency and/or illiteracy,
those with diverse cultural and ethnic backgrounds, and those
with physical and mental disabilities, in order to insure that
these characteristics do not pose barriers to gaining access to
services, This policy shall, at a minimum, describe the health
carrier’'s methods for providing the following:

(a) interpreter services to allow effective communication
regarding treatment, medical history and health education;

(b) appropriate and sufficient personnel, physical
resources and equipment to meet the basic health care needs of
these enrcllees; and

(¢} education to providers and other employees about the
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needs of these covered persons.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

R XV1 MON. RING T ETWORK (1) The health carrier
must establish methods for periodically assessing the
sufficiency of the network to meet the health care needs of
covered persgons as well as assessing their satisfaction with
services. The following must be included in this assessment:

{a) changes in volume of specialty services needed;

(b} changes in number of primary care providers needed;

{(¢) other changes in health care utilization that might
indicate changes in the health status of covered persons;

(d) enrollee gatisfaction with billing and record keeping;

(e) provider satisfaction with billing and record keeping;

(f) enrollee satisfaction with educational materials
available to them;

(g} enrollee satisfaction with 24-hour access to medical
advice and services;

(h) enrollee satisfaction with the referral process; and

(i) provider satisfaction with the referral process.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

ULE_XV LETTERS OF E (1)  In order to demonstrate
that its network is adegquate, a health carrier may utilize
letters of intent from individual providers with whom it does
not yet have a contract, so long as the providers do not
constitute more than 15% of the total network. If letters of
intent from providers are utilized, within é months after the
access plan is submitted to the department the health carrier
must submit to the department verification that it has an
adequate network.

AUTH: Sec. 33-36-105, MCA
IMP: Sec. 33-36-105 and 33-36-201, MCA

RULE XIX RESPONSIBILITY FQR CONTRACTED SERVICES (1) A

health carrier offering a managed care plan that uses a
contractual arrangement to provide services to covered persons
remains responsible for meeting the requirements of this
chapter, including documentation reguirements.

AUTH: Sec. 33-36-105, MCA

IMP: Sec. 33-36-105, MCA
R X COR TIVE ACTION (1) The department may .

recommend corrective action to the health carrier in the event
the health carrier fails to comply with the network adequacy
requirements set forth in these rules.

(2) If a health carrier fails to implement adequate
corrective action, the department will provide the commissioner
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of insurance with documentation of the network’s inadequacy.

AUTH: Sec. 33-36-105, MCA
IME: Sec. 33-36-105, MCA

ULE XX APPEAL OM_D; ™ C N (1) If a health
carrier or health care provider is aggrieved by any decision
made by the department pursuant to Title 33, chapter 36, part 2,
MCA, and these rules, the aggrieved party may request a hearing
before the department by submitting the request in writing to
the department’s Quality Assurance Division, Office of Fair
Hearings, 616 Helena Avenue, Steamboat Block, P.0O. Box 202953
Helena, MT 59620-2953.

(2) The hearing will be conducted in accordance with the
Montana Administrative Procedure Act, Title 2, chapter 4, part
6, MCA and ARM 1.3.211 through 1.3.225 and ARM 1.3.230 through
1.3.233. For purposes of such hearings, the department hereby
adopts and incorporates by reference ARM 1.3.211 through 1.3.225
and ARM 1.3.230 through 1.3.233, which c¢ontain the attorney
general’s model rules for contested cases. Copies of these
rules may be obtained from the department’'s Office of Legal
Affairsg, P.O. Box 202951, Helena, MT 59620-2951,

(3) The provisions of ARM 46.2.201, 46.2.202, 46.2.205
through 46.2.212, 46.2.214 and 46.12.590A do not apply to such
hearings.

AUTH: Sec. 2-4-201 and 33-36-105, MCA
IMP: Sec., 2-4-201 and 33-36-105, MCA

3. The Department is proposing these rules to carry out
the mandate of Chapter 413 (Senate Bill 365), passed by the 1997
Legislature, which added Title 33, Chapter 36, to the Montana
Code Annotated and required the Department to develop rules
setting standards to ensure the provider networks of managed
care plans adequately provide their enrollees with access to
health care. Department staff did an exhaustive sgearch of
available literature on the subject of network adequacy as a
basis for these rules. Staff also met with insurance carriers,
consumers, consumer advocates, and other interested parties five
times during the past 21 months to discuss and refine these
proposed rules.

The definitions contained in Rule I are necessary to explain the
meaning of the terms used ih the accompanying rules that are not
already defined in the relevant statutes.

Rule II sets forth the time frames found necessary for both the
Department to review proposed access plans and for the health
carrier to respond to requests for additional information. The
options of not setting any time lines, setting shorter time
lines, or setting longer time 1lines were all rejected as
unreasonable. Not setting any time frames or setting longer
time frames would result in a prolonged period of review that
could hurt health carriers, sinhce without Department approval of
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an access plan, a health carrier would be unable to do business
in Montana. Shorter time frames would jeopardize the ability of
the Department to review a plan adequately and safeguard the
rights of members of health plans to be assured of an adequate
provider network.

Rule III, by requiring that health carriers must update an
approved access plan within 30 days of a material change in
either the provider network or the population served, ensures
that plans remain adequate over time. The Department rejected
alternatives to the 30-day requirement because shorter time
frames would be too restrictive for health carriers and longer
time frames would not adequately protect the rights of health
care consumers, The proposed penalty of not being able to add
new enrollees if the time limit is exceeded is needed to ensure
that health carriers have an incentive to comply with the
reporting requirement and to protect health care enrollees from
an inadequate network of providers. Ensurance of plan adequacy
also necessitates that access plans be updated at least every 2
years. Alternatives to the 2-year period were considered and
rejected because shorter time frames would be unduly burdensome
on health carriers, Longer time frames would not allow health
care consumers to be informed about the availability of health
care coverage and coverage policies under the insurance they are
purchasing.

Rule IV is necessary to set out the components of the access
plan. Both more stringent and less stringent standards were
congidered but rejected. The areas are consistent with what
other states have adopted and are designed to protect the rights
of health care consumers without being too burdensome to health
carriers,

Rule V is necessary to clarify that both the statutes in Title
33, chapter 36, MCA, and these rules will be used to determine
the adequacy of a health carrier’s access plan. Since the rule
reflects legal reality, no alternatives were considered.

Rule VI is necessary to indicate reasonable circumstances under
which services must be covered by a health carrier. Subsection
(1) (a), was clearly necessary since 33-36-201, MCA, specifies
that emergency services must be covered 24 hours per day, 7 days
per week. Because of the statutory requirement, no alternatives
were considered. Subsections (1) (b) and (c) of Rule VI outline
that services must be paid for medically necessary unforeseen
care and for renal dialysis as well, and are necessary to ensure
access by consumers who might be traveling outside a network
service area and experience the need for health care when they
could not reasonably use a network provider. The alternative of
not paying for such care was rejected as too restrictive for
health care consumers, precluding them from ever being able to
travel outside the health carrier’s geographic service area with
the assurance that needed health care would be paid for. On the
other hand, the Department rejected the alternative of making
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the health carrier pay for any and all health care services as
unreasonable because a consumer would have no incentive to
utilize a network provider, potentially resulting in the
inflation of the cost of health care coverage that all members
of a plan must bear.

The minimum ratio of PCPs per enrollees set out in Rule VII is
necessary to engure adequate access to providers by consumers
-without being too burdensome on the health carrier. More and
less stringent criteria were considered but rejected as being
less reasonable by the interested parties consulted concerning
these rules.

Rule VIII, requiring health carriers to initially verify the
credentials of providers before contracting with them and to
recredential them every 3 years after that, is necessary to
ensure consumer protection from unqualified providers.
Alternatives were not adopted because the rule as it stands is
congistent with industry standards, more stringent requirements
would be unduly burdensome without offering additional consumer
protections, "and less stringent criteria would not adequately
protect health care consumers.

Rule IX’'s regquirement that a health carrier must have an
adequate network of providers within a 45-mile radius of the
covered person’s home or place of work is necessary to ensure
covered persons physical access to providers. A shorter
distance was considered and rejected as unrealistie, given
Montana’s sparse population and vast geographic area. The
Department rejected a longer distance as unduly burdensome to
health care consumers needing care. A lohger distance might
also threaten a sometimes fragile health care network in
Montana’s rural areas by allowing health care providers to
refuse to contract with local providers. Subsections (1) (a) (1)
and (ii) of this rule allow exceptions to the 45-mile radius
requirement, in necessary reflection of the facts that there may
be no properly qualified providera within that radius and that
there are Montanans who might wish to purchase a managed care
product but who are living and/or working in communities that do
not have a health care provider within 45 miles. The Department
rejected as unreasonable the alternative of not allowing such
exceptions.

Rule X establishes a process to allow exceptions to the 45-mile
radius requirement of Rule IX for "good cause", provisions that
are needed to recognize the fact that health carriers may not be
able to meet that requirement through no fault of their own.
The alternative of not allowing this exception was considered
and rejected because a single health care provider who did not
want to contract with the health carrier could then effectively
prevent the carrier from selling a product in that particular
service area. This would effectively decrease competition among
health carriers, possibly resulting in higher prices for health
care consumers and less choice of health care plans.
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Rule XI is needed te allow a health carrier to establish a
network encompassing more than a single geographic service area.
The alternative of requiring an access plan to be filed for each
geographic area was rejected because it would be burdensome to
health carriers while providing no benefit to health care
consumers.

Rule XII, in order to ensure adeguate consumer access,
eatablighes maximum wait times for appointments. Differences in
relative urgency necessitated the variance in deadlines for
different types of appointments. More and less sgtringent time
frames were evaluated and rejected because the rule, as
proposed, protects the health care consumer without being too
burdensome to the health carriers.

Rule XIII is necessary to outline the rights of consumers to
access providers of their own choice. The reference to a
woman's rights to use a gynecologist once a year and an
obstetrician if she is pregnant without prior authorization or
referral is in reflection of the fact that current state law
requires such access. For the same reason, no other
alternatives were considered. Subsection (4), specifying that
a member may choose a provider specializing in primary care of
children as a PCP for their children, was necessary to ensure
the most appropriate PCP for children. The alternative of not
allowing a specialist in pediatric care to be chosen was
considered and rejected because children have unique health care
needs that these specialists are trained to deliver. Language
specifying that this choice may include mid-level providers if
the plan recognizes them as a PCP is proposed to offer greater
choice to health care consumers. The rule does not mandate that
plans recognize mid-level providers as PCPs as this would be
outside the scope of the enabling legislation.

Rule XIII(5) is needed to ensure that a health carrier has a
process in place to address instances when a plan has an
inadequate number or type of participating providers, in order
to protect and ensure consumer access. The requirement that
this care be provided to the member at no greater cost than if
the member received the service from a participating provider
was necessary because health care consumers have’ paid for health
coverage and need a guarantee that they can receive needed
health care at no additional cost if the health carrier has an
inadequate network of providers. For that reason, no
alternative was considered or accepted. Finally, for protection
of consumers with conditions requiring ongoing care from a
specialist, the requirement was needed that health carriers must
establish a treatment plan that authorizes care for a period of
time or a number of visits. The Department evaluated and
rejected more and less stringent standards. The rule, as
proposed, protects the health care consumer with special health
care needs without being too burdensome to a health carrier.

Rule XIV(1l) is necessary to protect consumers by outlining the
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transition period to a new provider under which a new member may
continue to gee their previous provider for certain conditions.

Also needed to protect consumers is Rule XIV(2), which gives
existing members of a health plan the same rights if their
provider is terminated from the plan without cause. The
alternative of not allowing a transition period was considered
and rejected., All of the conditions specified in the proposed
rule require coordinated medical care to ensure the health of
the consumer., The alternatives of allowing a longer transition
period or requiring that a health carrier pay for care
indefinitely were rejected as unduly burdensome on the health
carrier and because they are a departure from the managed care
concept that is the basis of care. Specifically, the
alternative of allowing this transition period only in the third
trimester of pregnancy was considered and rejected because many
complications manifest themselves in the second trimester,
Allowing for the transition period in the second trimester
protects the health of the mother and unborn child. Rule
XIV(3), also needed to protect consumers, specifies that this
care must be provided at no additional cost to the consumer.
The alternative of not requiring a health carrier to have such
a provision in place was considered and rejected because health
care consumers have paid for health coverage and need a
guarantee that they can receive needed health care at no
additional cost in thesge special circumstances.

Rule XV is necessary to require a process allowing plan members
to change their primary care provider once per year, in order to
facilitate consumer choice of provider. The options of allowing
members to change PCPs more and less frequently were evaluated
and rejected. This rule, as proposed, protects the health care
consumer without being burdensome to a health carrier. The
requirement of subsection (2) that the health carrier monitor
the frequency of requests to change PCPs was needed as an added
safeguard to ensure that the quality of health care provided by
the PCP is monitored by the health carrier.

Rule XVI is needed to ensure that barriers to receiving health
care for populations such as people with physical and mental
disabilities, diverse cultural backgrounds, and limited English
proficiency or illiteracy are addressed. More and less
stringent standards were considered and rejected because the
rule, as proposed, protects the health care consumer with
special needs without being unduly burdensome to health
carriers. :

Rule XVII is needed to assure network adequacy by requiring the
establishment of methods for periodically assessing the
gufficiency of the network and provider and consumer
satisfaction with the network. These are all key components of
an adequate provider network. The measures listed are the
minimum determined by the Department as necessary to protect the
rights of the health care consumer without being unduly
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burdensome on the health carrier. Specific requirements such as
specifying that an independent gatisfaction survey be done and
a standardized evaluation tool be used were rejected as unduly
burdensome and expensive given the penetration of managed care
in the state at this time.

Rule XVIII is needed to assist a health carrier to prove that it
has an adequate network even though contracts may not yet have
been signed with all necessary providers. Allowing letters of
intent to account for no more than 15% of the total network and
requiring plans to submit verification of an adequate network
within 6 months are needed as a safeguard to ensure the network
is adequate. The alternative of letting a plan demonstrate an
adequate network with letters of intent from more than 15% of
the provider panel was rejected because it does not adequately
protect the health care consumer and guarantee access to health
care gervices. The alternative of letting a plan demonstrate an
adequate network with letters of intent from less than 15% of
the provider panel was rejected because it is unduly burdensome
to the health carrier and health care consumers are adequately
protected under the proposed rule.

Rule XIX is necessary to protect network adequacy by clarifying
that the health carrier remains responsible for meeting the
requirements of these rules whether or not services are provided
through a subcontract with another entity. No other choice was
considered because this protects health care consumers should a
health carrier decide to subcontract with another entity.

Rule XX is needed to allow a remedy for a network deficiency
short of cancellation. The alternative would be for the
Department to recommend cancellation of licensure or sanctions
to the Commissioner of Insurance for even minor infractions.
The Department rejected thig alternative since it was unduly
harsh and would not serve the public well.

Rule XXI is needed to provide an appeal from a decision of the
Department that aggrieves a health carrier or provider. The
appeal process complies with state statutes and other
alternatives were not considered.

4. The Department intends to adopt these rule changes
effective October 1, 1999.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 202951, Helena, MT 59620-2951, no later than
August 19, 1999. The Department also maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled acc¢ording to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.
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6. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Rule Reviewer Director, Public ﬁeaith and

Human Services

Certified to the Secretary of State July 12, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of Rules I through VvII

) NOTICE OF PUBLIC HEARING

)
pertaining to the use of )

)

)

ON PROPOSED ADOPTION

automated external
defibrillators

TO: All Concerned Persons

1. On August 11, 1999, at 3:00 p.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 N, Sanders, Helena,
Montana to consider the proposed adoption of the above-stated
rules.

The Department cof Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
August 2, 1999, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-15970.

2. The rules as proposed to be adopted provide as
follows:

RULE I DEFINITIONS In addition to the definitions
contained in 50-6-501, MCA, the following definitions apply to
this chapter (Note: 50-6-501, MCA, includes definitions for
"automated external defibrillator (AED)" and "entity".):

(1) "Automated external defibrillator (AED)" means a
medical device that:

(a) has received approval for marketing from the U.S. food
and drug administration;

(b) is capable of recognizing the presence or absence of
ventricular fibrillation or rapid ventricular tachycardia and of
determining, without intervention by an operator, whether
defibrillation should be performed;

(c) upon determining that defibrillation should be
performed, automatically charges and indicates that it is ready
to deliver an electrical impulse to an individual’s heart; and

(d) may be used by an operator of the device to deliver an
electrical impulse to an individual's heart.

(2) "AED training program" means a course of instruction
approved by the department which provides the initial education
in the use of the AED and which has requirements for continued
assurance of the compentency of individuals in using an AED.
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(3) "CPR" means cardiopulmonary resuscitation.

(4) "Entity" means a public agency, department, office,
board, or commission or other governmental organization or a
private corporation, partnership, group or business or other
private organization.

AUTH: . Sec. 50-6-503, MCA
IMP: Sec. 50-6-501, MCA

RULE II WRITTEN PLAN (1) An entity wishing to use or
allow the use of an AED shall develop, update as changes are
made, and adhere to a written plan that:

(a) for a stationary location specifies the physical
address where the AED will be located;

(b) for a mobile location specifies the geographic area in
which the AED will be used and specifies how the AED will be
transported to the scene of a cardiac arrest;

(c) includes the names of the individuals currently
authorized to use the AED;
(d) describes how the AED use will be coordinated with

each licensed emergency medical service providing coverage in
the area where the AED is located, including how emergency
medical serviceg will be activated every time that an AED is
attached to a patient;

(e) specifies the name, telephone number (s) and address of
the Montana licensed physician who will be providing medical
supervision to the AED program and how the physician, or the
physician’s designee, will supervise the AED program;

(f) specifies the name, telephone number (s) and address of
the physician’'s designee, if any, who will assist the physician
in supervising the AED program;

(g) specifies the maintenance procedures for the AED,
including how it will be maintained, tested and operated
according to the manufacturer’s guidelines;

(h) requires that written rec¢ords of all maintenance and
testing performed on the AED be kept;

(i) describes the records that will be maintained by the
program; and

(j) describes how the required reports of AED use will be
made to the physician supervising the AED program, or their
designee, and to the department.

AUTH: Sec¢, 50-6-503, MCA
IMP: Sec. 50-6-501 and 50-6-503, MCA

RULE TI7 WRITTEN NOTICE (1) Prior to allowing any use of
an AED, an entity must provide the following, in addition to a
copy of the plan required by [Rule II], to each licensed
emergency medical service and public safety answering point or
emergency dispatch center in the area where the AED is located:

(a) a written notice, on a form provided by the
department, that includes the following information:

(i} the name of the entity that is establishing the AED
program;
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(ii) the business address and telephone number, including
physical location, of the entity;

(iidi) the name, telephone number and address of the
individual wheo is responsible for the onsite management of the
AED program;

(iv) the starting date of the AED program; and

(v} where the AED is physically located.

AUTH: ©Sec. 50-6-503, MCA
IMP: Sec. 50-6-502 and 50-6-503, MCA

RULE 1V PORT (1) Every time an AED is attached to a
patient, its use must be reported to the supervising physician
or the physician’s designee and the report must include the
information required by the supervising physician.

(2) Every time an AED is attached to a patient, the
supervising physician or their designee shall provide to the
department, on a form provided by the department, the following
information:

(a) the name of the entity responsible for the AED;

{b) the name, address and telephone number of the
superviging physician;

(c) the date of the call;

(d) the age of the patient;

() the gender of the patient;

(f) location of the cardiac arrest;

(g) estimated time of the cardiac arrest;

(h) whether or not CPR was initiated prior to the
application of the AED;

(i) whether or not the cardiac arrest was witnessed;

(3) the time the first shock was delivered to the patient;

(k) the total number of shocks delivered;

(1) whether or not there was a pulse after the shocks and
whether or not the pulse was sustained; and

(m) whether or not the patient was transported, and if so,
the name of the transporting agency and the location to which
the patient was transported.

AUTH: Sec. §50~6-503, MCA
IMP: Sec, 50-6-502 and 50-6-503, MCA

RULE V__TRAININ (1) In order to be authorized by an AED
program plan to use an AED, an individual must:

(a) have current training in adult cardiopulmonary
resuscitation that meets the standards of the American heart
aggociation and must renew this training at intervals not to
exceed 2 years;

(b) complete one of the approved AED training programs
listed in (2) below and renew the training at intervals not to
exceed 2 years.

(2) AED training programs developed by the following
organizations are approved by the department:

(a) American heart association;

{(b) American national red cross;

MAR Notice No. 37-128 ' : 14-7/22/99



~1646-

{(¢) national safety council;
(d) medic first aid; and
{e) American safety.

AUTH: Sec. 50-6-503, MCA
IMP: Sec. 50-6-502 and 50-6-503, MCA

RULE_VI MEDICAL PROTOCOL (1) A medical protocol for
defibrillation use must be congistent with the energy
requirements for defibrillation set out on pages 2211 through
2212 of "Guidelines for Cardiopulmonary Resuscitation and
Emergency Cardiac Care, Recommendations of the 1992 National
Conference” published in the Journal of the American Medical
Agsociation on October 28, 1992, Volume 268, Number 16,

(2) The department hereby adopts and incorporates by
reference the energy requirements for defibrillation referred to
in (1) above, which set standards for proper defibrillation. A
copy of the document referred to in (1) above may be obtained
from the Department of Public Health and Human Services,
Emergency Medical Services and Injury Prevention Program, 1400
Broadway, P.0O. Box 202951, Helena, MT 59620-2951.

AUTH: Sec. 50-6-503, MCA
IMP: Sec. 50-6-502, MCA

RULE VII PERFORMAN REQUIREMENTS OF DEFIBRILLATOR

(1) An AED used by an AED program must be capable of:

(a) delivering a shock of a waveform that is either:

(1) damped sinusoidal; or

(ii) Dbiphasic truncated exponential.

(b) delivering the shocks required by the AED program’s
authorized medical protocol; and

(c) operating satisfactorily in the environment in which
it is intended to function.

AUTH: Sec. 50-6-503, MCA
IMP: Sec. 50-6-503, MCA

3. The rules specify the minimum requirements for
entities who want to establish programs allowing the use of
"automated external defibrillation on persons who have sustained
a cardiac arrest, and are necessitated by the passage of House
Bill 126 by the 1999 lLegislature, specifically, the rulemaking
mandate of 50-6-503, MCA.

Rule I is necessary to prescribe definitions for key words used
in the rules. While statutory definitions would ordinarily not
be reiterated in the rules, the statutory definitions for "AED"
and "entity" are included in this case to make the definitions
accessible to users of the rules, because the ruleg will in fact
be in effect substantially in advance of the date the revisged
1999 Montana Code Annotated containing the HB 126 enacted
language will be published and available.
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Rule II, specifying the content of the written plan which must
be maintained by the entity which operates an AED program and
which must be provided to the local emergency medical services
and the 9-1-1 center, is required by 50-6-501, MCA, and its
required contents are also specified in that statute. The
required contents, aside from being mandated by statute, are
necegsary to ensure each AED is operated pursuant to directives
that protect the health of those persons upon whom the AED may
be used. Therefore, the Department found it necessary that the
written plan specify the physical address where the AED is to be
maintained, the names of the persons authorized to operate the
RED, how the AED program will coordinate with local emergency
medical services, the name of the physician who will be
overseeing the AED program, the maintenance procedures for the
AED and how the required reports will be made to the supervising
physician and to the Department. Those provisions also ensure
that an entity with an AED program provides emergency medical
gervices with the information necessary to coordinate with the
emergency medical services and with the dispatch entity. The
Department considered requiring the plan to specify where, at
each physical location, the AED would be kept. However, this
information is not necessary for the responding emergency
medical service nor for the public safety answering point and
would therefore be unnecegsarily onerous for the entities with
the AEDs. = For entitieg which offer mobile AED services, the
Department considered whether to require, in the written plan,
precise detail about the location of each AED. However, this
requirement was not considered practical, was too difficult for
the local entity, and was consequently rejected.

Rule III specifies what each entity operating an AED program
must include in written notice to each local emergency medical
service and public safety answering point mandated by 50-6-502,
MCA. Information which must be included in the notice includes
the name of the entity and its business address and telephone
number, the name of the responsible individual, when the AED
program will begin and where the AED’'s will be located. This
written notice is necessary to assure there is effective
integration among the entities offering the AED program, the
licensed emergency medical services, and the dispatch center.
It is well established that an AED program is effective only if
there is good coordination with the EMS system. If the EMS
system is not activated each time an AED is used, there is a
decrease in the patient’s probability of survival. The
Department has required in the listing of what must be included
in the notice only those items found through experience to
agssist in such coordination. The Department considered not
ineluding the starting date of the RED program in the written
notice. However, to assure effective coordination with the EMS
system and the dispatch center, this was considered necessary
information.

Rule IV contains the reporting requirements that HB 126
mandated, and requires that the entity report to the supervising
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physician, or the physician’s designee, every time an AED is
attached to a patient and it specifies the information which
must be reported to the Department that the Department finds
valuable in assessing the success of AED programs and their
general public health impact. The information to be submitted
to the overseeing physician was found reasonably to be left to
the professional judgment of the supervising physician.

These reporting requirements are necessary to the gquality
control of the AED program. The authority is provided to the
supervising physician to regquire information necessary to
properly provide medical oversight while recognizing there may
be variations from program to program. The information required
for submission to the Department is necessary to evaluate the
overall effectiveness of the AED program and to determine if
changes are necessary in the program to assure public health and
safety and/or to improve the efficacy of the AED programs.

Also concerning Rule IV, the Department considered a reduced
number of data elements to be submitted to the Department for
each use of the AED. The Department consulted with one of the
nation’s leading experts in AED programs, Doctor Roger White of
the Mayo Clipnic in Rochester, Minnesota, in determining which
data elements are necessary to assure appropriate program
evaluation. The proposed rule reflects the regults of those
discussions and is considered the minimum data set necessary for
program evaluation.

Rule V gpecifies the training requirements found by the
Department to be necessary before an individual may be allowed
to use an AED in an approved program. The rule requires
completion of one of the major national AED training programs
listed and requires that each individual must renew their
training in one of these programs every 2 years. The rule also
requires that each individual must complete training in
cardiopulmonary resuscitation every 2 years according to the
standards of the American Heart Association, national standards
found to be persuasive.

Rule V is also necessary to assure that each person operating an
AED is properly trained in both cardiopulmonary reguscitation
and in the use of the AED. 1If persons are not properly trained
in both areas, it may reduce the effectiveness of the AED
program and could, potentially, be harmful to patients. The
Department is required, by statute, to adopt requirements
regarding cardiopulmonary resuscitation and to list the approved
AED training programs, which it has done after an exhaustive
search of the most reliable programs currently in existence.

The Department considered not specifying that CPR and AED
training should be renewed every 2 vyears. However, the
Department determined that it iz essential to public health and
safety to require that each individual complete this training
every 2 years. And, considering these training programs are not
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lengthy, it was determined that this requirement would not be a
burden on the entity nor on the individual.

Rule VI, setting up a medical protocol for AED use as required
by 50-6-502, MCA, requires the medical protocol for AED use by
entities to be consistent with the "Guidelines for
Cardiopulmonary Resuscitation and Emergency Cardiac Care,
Recommendations of the 1992 National Conference" as published in
the Journal of the American Medical Association on October 28,
1992. This i® necessary to assure that each AED program uses
medically appropriate protocols and that the protocols are not
harmful to the patient. The guidelines in gquestion are those
adopted nationally and endorsed by the American Heart
Association and are therefore considered the most reliable
available. The Department considered placing the entire
protocol in the rules and considered adopting other medical
protocols. However, the referenced protocol is available in the
peer-reviewed literature, is scientifically based and is
generally considered as the medical appropriate standard for AED
use.

Rule VII, as reqguired by 50-6-503, MCA, establishes the
performance requirements that AEDs must meet. The two waveforms
listed in the rule (damped sinusoidal or biphasic truncated
exponential) are the waveforms currently supported by peer-
reviewed literature as being effective for use in AEDs. The
Department considered not including any specific waveforms;
however, in the interest of patient safety, this requirement is
included. As additional waveforms are considered acceptable,
via peer-reviewed literature, this rule will need to be updated.
The Department considered adding a number of very specific
additional performance requirements for AEDs. However,
considering the variety of locations in which the AEDs will be
used, and considering that the AEDs must be approved by the Food
and Drug Administratjon, the Department considered that
"operating satisfactorily in the envivonment in which it is
intended to function" is the most realistic  requirement.

4. Interested persgons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairg, Department of Public Health and Human
Services, P.0. Box 202951, Helena, MT 59620-2951, no later than
August 19, 1999. The Department algo maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.
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6. The bill sponsor notice requirements of 2-4-203, MCA,
apply and have been fulfilled.

Rule Reviewer Director, Publl;g Health and

Human Services

Certified to the Secretary of State July 12, 199%9.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION
of New Rules I through Vil
relating to Ethics of
Department of Revenue
Employees

NOTICE OF PROPOSED ADOPTION

NO PUBLIC HEARING CONTEMPLATED
TO: All Concerned Persons

1. On September 10, 1999, the Department proposes to adopt
New Rules I through VII, relating to Ethics of Department of
Revenue Employees.

2. The proposed New Rules I through VII, do not replace or
modify any section currently found in the Administrative Rules

of Montana. The rules as proposed to be adopted provide as
follows:

ULE STATEME] OF INTENT (1) These rules provide
guidance to department of revenue employees concerning the
ethical standards they are expected to meet or exceed. The

rules also inform the public concerning ethics expected of
department employees.

(2) In Wadgworth v. DOR, the Montana supreme court held
that the department's policy prohibiting appraisal employees
from also working as private appraisers or as real estate
salesman was unconstitutional. The key to the decigion was that
the department could not show actual conflicts, only potential
conflicts. In addition, the court held that such policiesa
should be adopted as administrative rules. In light of this
decision and the fact that employees need to have some guidance
concerning ethical issues, these rules are adopted.

(3) The guiding principle behind these rules is that the
department trusts its employees to respect their public office
and act in an ethical wmanner. These rules provide guidance and
examples to assist employees in recognizing potential conflicts
of interest and ethical issues.

{(4) The corollary principle is that employees must take
responsibility for their conduct. An employee who betrays the
state's trust will be disciplined, including the possibility of
termination of employment.

{(5) The key to compliance with ethical requirements is
recognition of an ethical issue and complete, full and timely
disclosure of possible problems. The purpose of requiring
disclosure is to ensure that no harm comes to the employee, the
state of Montana, the department or the public from a conflict
of interest, appearance of a conflict of interest, or other
ethical issue. Disclosure is necesgary so steps can be taken by
the employee and the department to prevent harm. Disclosure is
also required by the Montana Code of Ethics, 2-2-131, MCA.
Preventing harm is, by itas nature, something that can occur only
if disclosure of conflicts of interest are made in a timely
manner.
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(6) The courts in Montana and other jurisdictions have
stated that employees owe a duty to their employer in return for
employment. This includes the duty to perform their
responsibilities diligently and faithfully. It also includes
the duty to be loyal to their employer as appropriate and within
the bounds of the law and ethical standards. Although this duty
is incapable of specific definition, these rules attempt to
inform employees of what is expected concerning their
responsibility to be loyal to the state of Montana.

AUTH:; 2-15-112 and 15-1-201, MCA

IMP: 2-2-101, 2-2-104, 2-15-112, 15-1-201 and 15-1-202,

MCA

RULE IT DEFINITIONS - ETHICS OF PDEP E OF _REVE]
EMPLOYEES Unless the context clearly indicates otherwise, the
following terms shall have the following meanings:

(1) "Code of ethi¢s" means any ethical standards,
requirements or prohibitions applicable to state public
employees that the Montana legislature has adopted, The code of
ethics is currently codified in Title 2, chapter 2, MCA as well
as other sections of law including 16-1-304, MCA.

(2) "Conflict of interest" means any situation where an
employee's private pecuniary or political interests conflict
with the interests of the department.

(3) "Disclosure" means written disclosure by an employee
to the employee's supervisor or the ethics review panel and the
secretary of state {2-2-131, MCA) of any matters in which the
employee knows or should reasonably know is a conflict of
interest, will give the impression of a conflict of interest, or
presents any other ethical issue. A written disclosure includes
electronic mail as well as hard copy.

(4) "Employee" means all entities and individuals in the
employ of or under contract to the department of revenue. The
term specifically includes contractors, full-time and part-time
employees and appointees.

(5) "Ethical issue" means a set of facts that raise or may
reasonably raise questions about whether a violation of these
rules or the code of ethics will occur,

(6) "Ethical misconduct® includes but is not limited to:

(a) failure to disclose a conflict of interest, appearance
of conflict of interest or other ethical issue as required by
these rules or the code of ethics;

(b) violation of these rules or the code of ethics; and

(¢} violation of a professional code of ethics or conduct
or similar provision by an employee engaged in the profession
subject to the code or similar provision.

(7) "Ethics review panel" as used in these rules refers to
the panel described in [Rule VI] of these rules.

(8) "Political interests" as used in these rules mean
those interests that go beyond the employee's private political
beliefs. Private political beliefs are not of concern to the
department . As used here, the term is restricted to those
situations where an employee is publicly advocating a political
position as part of an organized effort, such as being an
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officer or other leader of a political or public interest
organization which 1is advocating a particular political
viewpoint.

AUTH: 2-15-112 and 15-1-201, MCA

IMP: 2-2-101, 2-2-104, 2-15-112, 15-1-201 and 15-1-202,

MCA

ULE III__RE RED LOYEE CONDUCT (1) Employees shall
be familiar with these rules and the code of ethics adopted by
the Montana legislature in order to enable them to recognize a
conflict of interest, appearance of conflict of interest or
other ethical issue and make full, complete and timely
disclosure.

(2) Employees shall disclose any personal conflicts of
interest, appearance of a personal conflict of interest or
personal ethical imsue as soon as it becomes known to them or
should have become known to them. .

(3) Employees shall seek to avoid employment outside of
the department that creates an actual conflict of interest with
their work for the department.

(4) Employees shall comply with all statutory provisions
that the department administers including but not limited to
filing requirements and payment of taxes.

(5) Employees shall conduct themselves with the highest
sense of integrity and Jloyalty so as to serve the public
interest, honor the public trust and demonstrate their
commitment to professionalism. .

(6) Pursuant to 16-1-304, MCA, employees involved in any
way in administering any of the state liquor laws for the
department shall not directly or indirectly become involved in
any business which sells alcoholic beverages. The prohibited
involvement is interpreted broadly to include direct or indirect
ownership, employment, .or agency relationships of all types.

AUTH: 2-15-112 and 15-1-201, MCA

IMP: 2-2-101, 2-2-104, 2-2-121, 2-15-112, 15-1-201 and

15-1-202, MCA

RULE IV EXAMP OF SITUATIONS WHERE DISCLOSURE OF AN
ETHICA[, ISSUE IS REQUIRED (1) The following are examples of
gituations where the employee is required to make full, complete
and timely disclosure:

(a) A tax auditor employed by the department prepares
federal and state income tax returns for a private client on his
own time. The private client is later identified as an income
tax audit candidate, and it is possible the auditor could be
assigned to conduct the audit. As soon as the auditor becomes
aware of these facts he must disclose the potential conflict of
interest created by his involvement with the private client's
taxes so that the department can take steps to avoid a conflict
of interest (such as by assigning an auditor without the
conflict).

{b) The department hires an attorney whose sister is an
attorney and partner in a local law firm. The attorney's sister
brings an action on behalf of a client against the department.
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The department employee must disclose the ethical issue as soon
as it is known so that a different attorney can be assigned to
work on the case. Disclosure of the potential conflict as soon
as the attorney is hired would be preferable but the disclosure
needs to occur in time to prevent a clear conflict of interest.

(c) A department employee responsible for audits of oil
companies owns stock in an oil company. The employee must
disclose her ownership interest in the oil company. If the
interest is amall and the outcome of an audit will have little
or no direct impact on the employee, the department may
determine that no actual conflict of interest exists. However,
disclosure is still required in order to allow the employee and
the department to prevent a conflict of interest or appearance
of conflict of interest from occurring.

(d) An employee is a real property appraiser for property
tax purposes. The appraiser also has a private fee appraisal
service. He conducts a private fee appraisal for a certain
property owner. If the appraiser may be assigned to appraise
the property owner's property as part of his duties with the
department, the appraiser must disclose the ethical issue. The
employee and the department must take steps to insure that the
appraiser does not do both appraisals on the same property.
Disclosure ig also required if the employee is in a position of
reviewing a department appraisal of the property. Disclosure
may also be required if the employee has any other business
relationship with a particular property, such as a sale by an
employee who is a real estate agent.

(e} A departwment employee performs computer programming
and analysis on her own time for a private corporation. If the
employee is aware that the corporation is actively seeking a
significant contract to provide consulting services to the state
or 1s providing services to the state, the employee must

disclose this outside employment. The outside employment may
create a conflict of interest. or appearance of conflict of
interest. Upon disclosure the department and employee can

determine whether a conflict or appearance of conflict exists
and what steps can be taken to cure any potential problems.
AUTH: 2-15-112 and 15-1-201, MCA
IMP: 2-2-101, 2-2-104, 2-2-121, 2-15-112, 15-1-201 and
15-1-202, MCA

RULE_V _BEST INTERESTS OF THE STATE OQF MONTANA (1) In
consideration of their employment, employees have a duty to
perform diligently and faithfully. This includes the
requirement to be faithful to the employer's objectives and
goals. An employee is expected to act in the best interests of
the state of Montana as shaped and determined by the leaders of
the department. This duty clearly does not include any acts
that would viclate the laws, rules or clear public policies of
the state. It does include refraining from any acts that will
be contrary or counter productive to the legitimate policies of
the department leadership. This responsibility to act in the
best interests of the state may become an ethical issue.
Employees with questions. concerning the applicability of this
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rule should disclose these issues to their supervisor or the
ethics review panel.
AUTH: 2-15-112 and 15-1-201, MCA
IMP: 2-2-101, 2-2-104, 2-2-121, 2-15-112, 15-1-201 and
15-1-202, MCA

R Vi EVIEW OF ICAL ISSUES AND DEPARTMENT ACTION
AFTER DISCLOSURE (1) The department director shall appoint a
panel to review ethical issues. The panel shall meet regularly
and review requests from employees for advice concerning ethical
issues, and disclosures. The panel shall provide advice and
guidance to employees concerning ethical issues, the need to
disclose issues to the secretary of state and the department,
actions which may be taken to avoid conflicts of interest and
any other ethical problems or concerns. The panel shall include
both managers and nonmanagers.

(2} The department shall provide training regarding these
rules, the code of ethics and the requirements for compliance.
In addition, the department shall make information available to
assist employees in complying with these rules.

(3) Upon disclosure of an ethical issue by an employee,
the department shall take such action as appropriate to prevent
an actual conflict of interest or ethical misconduct.

AUTH: 2-15-112 and 15-1-201, MCA

IMP: 2-2-101, 2-2-104, 2-2-121, 2-2-131, 2-2-136,

2-15-112, 15-1-201 and 15-1-202, MCA

U VII __CON ENCES _FOR FAILURE TO COMPLY WITH ETHICAL
STANDARDS (1) An employee who betrays the trust given them by
the public, the state and the department by viclating these
rules or the code of ethics sghall be subjéct to appropriate
disciplinary action. The disciplinary action may include, but
is not limited to, written warning, suspension without pay,
demotion or immediate termination of employment depending on the
geverity of the violation. 1In the case of a contractor, the
disciplinary action may include immediate termination of the
contract and other action as allowed by law and the terms of the
contract.

AUTH: 2-15-112 and 15-1-201, MCA
IMp: 2-2-101, 2-2-104, 2-2-121, 2-2-201, 2-15-112,
15-1-201 and 15-1-202, MCA

3. The Department is proposing the rules to comply with
the Montana Supreme Court's order in Wadsworth.

4. Concerned persons are invited to submit their data,
views or arguments concerning the proposed rules in writing to
Cleo Anderson, Department of Revenue, Director's Office, P.O.
Box 202701, Helena, Montana 59620-2701; telephone (406) 444-
2460; fax (406) 444-3696; or e-mail canderson@state.mt.us.
Comments must be received no later than August 20, 1999.

5. If persons who are directly affected by the proposed
adoption wish to express their data, views and arguments orally
or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
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written comments they have to Cleo Anderson at the address
above. Requests must be received no later than August 20, 1999.

6. If the agency receivesg requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
adoption; from the appropriate administrative rule review
committee of the legislature; from a governmental subdivision,
or agency; or from an association having no less than 25 members
who will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administratjive Register. Ten percent of those persons directly
affected has been determined to be 57 persons based on the
number of employees of the department.

7. The Department of Revenue maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have their
name added to the 1list shall make a written requeat which
includes the name and mailing address of the person to receive
notices and gpecifies that the person wishes to receive notices
regarding department of revenue rule changes. Such written
request may be mailed or delivered to Cleo Anderson at the
address above, faxed to the office at (406) 444-3696, or may be
made by completing a request form at any rules hearing held by
the Department of Revenue.

8. The notice requirements of 2-4-302(2) (d), MCA, have
been satisfied.

Leo

CLEQ ANDERSON MARY BRYSON
Rule Reviewer Directior of Revenue

Certified to Secretary of State July 12, 1999
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of a rule pertaining to fees ) 8.57.412 FEES

TO: All Concerned Persons:

1. ©On March 25, 1999, the Board of Real Estate Appraisers
published a notice of public hearing on the proposed amendment
of the above-stated rule at page 465, Montana Administrative
Register, issue number 6. The hearing was held on April 14,
1999 in Helena, Montana.

2. The Board has amended the rule exactly as proposed.

3. The Board has considered all comments and testimony
received. Those comments, and the Board’s responses thereto,
are as follows:

COMMENT NO. 1: One comment was received in opposition to
the proposed fee for the license/certification renewal, in
addition to opposition to the other proposed fee increases.

COMMENT NQ, 2: Two commentors expressed concern with the
proposed fee increase to the original license/certificate
application fee from $150 to $400.

RESPONSE: The Board understands the commentors’
frustration with the fees being raised, but feels it is
necessary in order for the Board to continue to work
effectively and efficiently. The Board has had its operational
and legal cost increased by the Department. The Board is self-
funded through licensing fees and does not receive cash from
the general fund to operate.

BOARD OF REAL ESTATE APPRAISERS
A. FARRELL ROSE, CHAIRMAN

BY: @w%%

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT QOF COMMERCE

BY: é:zllﬂn;J Ly zgiiiz%aJ
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 12, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT
of 17.8.301, 17.8.342 and }

17.8.704 pertaining to maximum)

achievable control technology ) (AIR QUALITY)
(MACT) approval for hazardous )

air pollutants )

TO: All Concerned Persons

1. on April 8, 1999, the Board of Environmental Review
published notice of the proposed amendment to ARM 17.8.301,
17.8.342, and 17.8.704 pertaining to maximum achievable control
technology (MACT) approval for hazardous air pollutants at page
572 of the 1999 Montana Administrative Register, Issue No. 7.

2, The board has amended ARM 17.8.301 and 17.8.704 as
proposed.

3. The board has amended ARM 17.8.342 with the following
changes:

17.8,.342 EMISSTON STANDARDS FQR HAZARDOUS AIR POLLUTANTS
OR_SO! E_CATEGORIES (1) through (12) remain as proposed.

(13) The department may revoke a notice of MACT approval or
112(g) exemption if it determines that the notice or exemption
is no longer appropriate becaugse a standard has been promulgated

purguant to 42 USC 7412(d), (h) or (j). 1In pursuing revocation,

the department shall follow the procedures specified in ARM

17.8.732. A revocatjion under this sybsection may not_ become

v ior & an _owner or erator is required to

lignc it standard omulgated pursuant to 42 USC

74 d i nlegs the owner or ogperator aqgrees in
otherwi

AUTH: 75-2-111, 75-2-203, 75-2-204, MCA
IMP: 75-2-203, 75-2-204, 75-2-211, MCA

4, The board received the following comments; board
responses follow:

T : The Department apprised the Board that at a Clean
Air Act Advisory Committee meeting held May 4, 1999, a comment
was received from an interested party. Under the proposed
rules, the Department can revoke a notice of MACT approval or
112(g) exemption when EPA promulgates a standard under 42 USC
§7412. The commentor is concerned that an owner or operator of
a source could be left out of compliance if the Department took
this action before compliance with a subsequently promulgated
MACT standard was required. The commentor wishes to more
clearly define the Department's authority in revoking a notice
of MACT approval or exemption.

RESPONSE: The Board agrees with this comment, and has adopted
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the Department's recommendation to amend the proposed rule to
address the commentor's concern.

COMMENT #2 The Board received a comment noting that
something needed to be done about the pollution from motor
vehicles and other motors, and suggesting that the Board
consider requiring low or zero emission vehicles and motors.

RESPONSE: The Board appreciates the information provided by this
commentor. While the Board is cognizant of the impacts to air
quality from motor vehicles and other motors, this comment is
outside the scope of the notice in this proceeding.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

David Rusoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State July 12, 1999,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of 17.8.601, 17.8.606¢, )

17.8.610, 17.8.611, 17.8.612, )

and 17.8.613 pertaining to )

open burning ) (AIR QUALITY)
TO: All Concerned Persons

1. On April 8, 1999, the Board of Environmental Review
publigshed notice of the proposed amendment to ARM 17.8.601,
17.8.606, 17.8.610, 17.8.611, 17.8.612, and 17.8.613 pertaining
to open burning at page 568 of the 1999 Montana Administrative
Register, Issue No. 7.

2. The board has amended ARM 17.8.601, 17.8.606,
17.8.610, 17.8.611, 17.8.612, and 17.8.613 as proposed.

3. The board received the following comment; board
response follows:
COMMENT #1: Missoula City-County Health Department (MCCHD)
submitted comments on the proposed rules as noticed. MCCHD

raised a number of issues pertaining to the current open burning
rules, found generally at ARM Title 17, chapter B, subchapter 6.
Specifically, MCCHD suggested the following: for clarity,
change all references to "open burning" to "outdoor burning"
throughout the regqulations; clarify the language in ARM 17.8.604
relating to prohibited open burning; change the rules pertaining
to conditional open burning, so that permits for trade waste can
be issued for less than 1 year; shorten the public comment
period for firefighter training permits; and, simplify the
current language, when possible.

RESPONSE: The Board appreciates MCCHD's interest in clarifying
and simplifying the present rules governing open burning.
Generally, the MCCHD comments and proposed revisions are outside
the scope of the notice provided in this proceeding.

The Board is advised that the Department is considering
further revisions to the open burning rules, and has invited
MCCHD to participate in the rule revision work group for this
project.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
John F. North by: Joe Gerbasge
John F. North JOE GERBASE, Chairperson

Rule Reviewer

Certified to the Secretary of State July 12, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of 17.30.1341 pertaining to )
permit requirements of lagoons) (WATER QUALITY)

TO: All Concerned Persons

1. On June 3, 1999, the Board of Environmental Review
published notice of the proposed amendment to ARM 17.30.1341
pertaining to permit requirements of lagoons at page 1198 of the
1999 Montana Administrative Register, lssue No. 11,

2. The board has amended ARM 17.30.1341 as proposed.

3. No comments or testimony were received.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbage
JOE GERBASE, Chairperson

Reviewed by:

David Rugoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State July 12, 1999.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF ADOPTION OF

of TEMPORARY EMERGENCY RULES } TEMPORARY EMERGENCY RULES
I through XIII Relating to )

Universal System Benefits )

Programs )

TO: All Concerned Persons

1. Section 69-8-413, MCA, requires the department of
revenue to adopt rules by September 1, 1999. It further
requires the department to develop the rules through the
Montana Negotiated Rulemaking Act, Title 2, chapter 5, part 1.
Negotiated rulemaking cannot be completed prior to September
1, 1999, The negotiated rulemaking process provides for an
opportunity for interested persons to participate in the
rulemaking development. Those persons will be afforded this
opportunity through a negotiated rulemaking notice at a later
date. That notice will seek applicants for this committee.

2, Section 69-8-412, MCA requires the department to
determine if there is a positive difference between credits
and the annual funding requirement as shown in 69-8-402(2) (f)
or (5)(b), MCA exists. If it is determined that a difference
exists, the department is required to establish a fund to
provide for universal system benefits programs other than low-
income energy assistance. The fund is to be administered by
the department of environmental quality.

3, Further, 69-8-412, MCA requires an additional fund
be established to provide universal low-income energy
assistance. The administration of this fund is with the
department. of public health and human services.

4. These agencies ghould be involved in the development
of the rules regarding these two funds and their input is
welcomed regarding the other rules governed by these statutes.

5. The department of revenue will make reasonable
accommodations for pergons with disabilities who wish to
participate in the rulemaking process and need an alternative
accessible format of this notice. If you require an
accommodation, contact Cleo Anderson, Department of Revenue,
Director's Office, P.0O. Box 202701, Helena, Montana, 59620-
2701; telephone (406) 444-2460; fax (406) 444-3696; or e-mail
canderson@state.mt.us, no later than $:00 p.m. on August 11,
1999, to advise us of the nature of the accommodation that you
need.

6, The temporary emergency rules will be effective
August 31, 1999,
7. The text of the temporary emergency rules ig as
follows:
I N, The following terms will be used in

this chapter:
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(1) "Cost-effective" means that the expected benefits
accrued as a result of pursuing the action must exceed the
expected costs associated with that action over some
reasonable time period.

(2) "Department" means the Montana department of revenue.
"Department of Revenue Policy No. 2.4.3, dated July 1, 1999"
means the policy that governs the disputes handled within the
department of revenue.

{3) 'Division" means the compliance, valuation and
resolution division of the department of revenue.

(4) “LIEAP" means low income energy assistance program.

(5) "Local energy conservation' means energy-efficient
projects implemented within the service territory of a utility
(anything within a utility's distribution area).

(6) "Low-income customer eligibility" means those
householda whose annualized income is 150% or less of federal
poverty guidelines. Exceptions are subject to documentation
on an individual basis.

(7) "Low-income customer weatherization* means a group
of energy assistance measures targeted at improving energy
efficiency and energy-related safety of low-income homes.

(8) "Low-income energy assistance" means activities that
better ensure affordable energy services on a continuing basis
to low-income households.

(9) "Market transformation" means coordinated
activities, at the state, regional, or national level, that
transform markets for efficient technologies and practices.
The intent of market transformation is to undertake activities
that will increase the market share of target efficiency
products and services so that they will be sustained after
incentives or other support ie withdrawn.

(10) "Renewable resource projectas and applications"®
means projects and applications that use various technologies
to convert virtually inexhaustible energy sources to
electricity or to perform useful work in some way.

(11) "Research and development programs" means universal
system benefits programs related to a broad spectrum of
activities which are intended to identify, evaluate, develop,
and/or demonstrate techniques or technologies related to the
acquisition of public purpose benefits.

(12) "Transition advisory committee" means the committee
established in 69-8-501, MCA.

(13) "Universal system benefits programs" means public
purpose programs for:

(a) cost-effective local energy conservation;
(b) low-income customer weatherization;
{c) renewable resource projects and applications,

including those that capture unique social and energy system
benefits or provides transmission and distribution system
benefits;

(d) research and development programs related to energy
conservation and renewables;
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{e) market  transformation designed to encourage
competitive markets for public purpose programs; and

(£) low-income energy assistance.
AUTH: 69-8-413, MCA
IMP: €9-8-402, MCA

RULE 1 L] : REPITS. AND EAPENDITURE
(1) For purposes of these rules, the department hereby
adopts and incorporates, by reference, the transition advisory
committee's "Guidelines for Universal System Benefits Programs
Funding Credits and Expenditures,* dated September 17, 1998.
The guidelines cover electric industry restructuring,
specifically including, but not limited to, the general lists
of acceptable credits or expenditures included therein.
Except as expressly provided otherwise by statute or in these
rules, these guidelines shall govern the determination of the
acceptability of credits claimed for universal system benefits
programe expenditures.

(2) A copy of the guidelines will be made available to
interested persons by contacting the Department of Revenue,
Room 455, Sam Mitchell Building, Helena, Montana 59620.

AUTH: 69-8-414, MCA
IMP: €9-8-103 and 69-8-501, MCA ,

RULE III REQUIRED RECORD KEEPING - (1) In accordance
with 69-8-402, MCA, a utility or large customer claiming a
universal system benefits programs credit is responsible for
developing and demonstrating appropriate documentation in
support of its decisions relative: to each application.
Credits may be applied to either the incremental or total cost
of a program, project, or acquisition depending upon
¢ircumstances specific to such application.

(2) Claimed credits are presumed to be correct unless
challenged by an interested party. If such a challenge is
filed, the department of revenue must conduct a review of
supporting documentation in order to determine if a credit
appears to qualify. In performing its review, the department
is permitted to regquest additional evidence pertaining to
documentation from either the party challenging the credit or
the credit claimant.

AUTH: 69-8-413, MCA
IMP: 69-8-402, MCA

LOCAL ENERGY CONSERVATION (1) Credits or  expenditureg
permitted in support of  cost-effective local energy
conservation include, but are not limited to:

(a) energy audits;

(b} water heater programs;

(¢) grants or loans for lighting efficiency conversions;

(d) grants for motor efficiency conversions;

(e) expenses for consumer conservation education;

(£) expenses for demand side management programa;
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(g) grants or low-interest loans for ground-sgource heat
pumps used for energy efficiency savings;

(h) irrigation audits to reduce power requirements;

(i) programs such as super good cents;

(j} design/construction assistance for energy-efficient
construction;

(k) desgign/implementation assistance for retrofits of
existing loads;

(1) waste heat generation expenses;

{m) street lighting/security lighting upgrades for
efficiency;
(n) incremental c¢ost of distribution efficiency

expenditures attributable teo increases in energy efficiency
above acceptable wminimum industry standards that are
documented and verified by an electrical engineer;

(o) peak-shaving devices applied in customer facilities
for the purpose of reducing peak demands  excluding
interruptible service or payment for curtailment rates; and

(p) large customer conservation investments ' made
pursuant to Title 69, chapter 8, MCA.

(2) Credits and expenditures for cost-effective local
conservation shall include a cross-fuels analysis where
appropriate.

(3) 8Singular load building costs or expenses are not
acceptable universal system benefits programs credit or
expenditure activities,

1 69-8-413, MCA
IMP: 69-8-402, MCA

RULE V. _COST EFFECTIVENESS GUIDES (1) A customer-based
economic analysis may be used to establish cost effectiveness
in the case of a c¢redit claimed by a large customer.
Expenditures that result in a reduction in the consumption of
electrical energy in a large customer's facility shall be
considered cost-effective, ‘as shall expenditures identified in
the transition advisory committee guidelines.

{2) Life cycle methods must meet industry standards.

(3) All energy and demand shall be accounted for and
estimated for the expected life of .a project. Such
requirements prevail both for the base case next-best
alternative and for the energy efficient alternative.

{4) In considering a retrofit conservation project,
weather normalized energy consumption for a facility should be
ugsed for the base case. The estimated weather normalized
energy consumption after retrofit should be used for the
change case.

(5) In the cage of a new construction project, computer
simulation of a proposed facility is required.

AUTH: 69-8-413, MCA
IMB: 69-8-402, MCA

RULE VI CREDITS _AND EXPENDITURES FOR_ LOW-INCOME
UNIVERSAL _SYSTEM BENFFITS _PROGRAMS (1) Credits or
expendituresa permitted in support of low-income energy
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assistance and weatherization activities include, but are not
limited to:

(a) outreach for LIEAP enrollment;

(b) funds contributed to endowments that gqualify for
low-income universal system benefits programs purposes;

(¢) safety/repairs related to low-income energy issues;

(d) energy-efficient equipment/technologies that assist
low-income households in paying the costs of home energy;

(e) heating and energy crisis benefits, including
payments toward recipient households' energy costs; ‘

(£) payment toward recipient household weatherization
costs;

{g) purchase and delivery of fuels used by recipient
households for home energy;

(h} purchase, delivery, and installation of weather-
ization materials;

(i) purchase and delivery of blankets, space heating
devices, equipment, and other tangible items that are provided
to assist low-income households pay the costs of home energy;

(3) discounted wutility and bulk fuel prices for
recipient households;

(k) partial or full waivers of utility and other income
home energy contiection and reconnection fees, application
fees, and late payment charges;

(1) partial or full forgiveness of home energy bill
arrearages;

(m) discounts or reductions in the costs of home heating
and weatherization materials;

(n) serxrvices of paid staff donated by their employer to
deliver fuel and other tangible items that assist low-income
households pay the costs of home energy; and

(o) purchase, delivery, and installation of energy
efficient eguipment/technologies that assist low-income
households pay the costs of home energy.

(2) Low-income energy assistance and weatherization
activities include a broad-based spectrum of services and
benefits that provide affordable home energy services to
qualifying low-income families. Such activities must be
prioritized according to need. Customers must comply with
low-income customer eligibility requirements.

AUTH: 69-8-413, MCA
IMP: 69-8-412, MCA

R E VI RENEBEWARDE R RCE R G 1S AN AP ek} QN
(1) A renewable resource supported by universal system
benefits programs monies must be sited in such a manner as to
cause negligible and minimal environmental impacte, Pertinent
siting and orientation data must be described in every credit
claim. In examining competing renewable resource projects and
application claims, preference must be given to solar,
geothermal, and wind proposals. Credits or expenditures for
renewable resource projects include, but are not limited to:
(a) photovoltaic conversion, or utilization of a voltage
when radiant energy that, traveling as electromagnetic waves,
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falls upon a boundary between dissimilar substances having two
different semiconductors;

(b) solar thermal applications;

(c) geothermal projects;

(d) wind power projects; and

(e) local micro hydro projects that are on streams
outside protected areas as defined by the northwest power
planning council or state or federal law, or that are
irrigation ditch projects.
AUTH: 69-8-413, MCA
IMP: 69-8-402, MCA

RULE VILI RENEWABLE PROJECTS FUNDING CRITERIA (1) The
amount of credit that may be claimed from a purchase of
electricity generated from a renewable resource and for
renewable resource development is the difference between the
cost of the renewable purchased or developed and an
established market price for an equal amount and shape of
electricity over the same time period.

{2) For resource development projects, all anticipated.
project costs must be disclosed including design. Any
foreseeable coats for - non-hardware expenses, such as
education, must also be described.

(3) Cost-effective standards will not be used as a sole
determinant in evaluating renewable energy projects. All
anticipated project costs must be disclosed, including design.
Any foreseeable costs for non-hardware expenses, such as
education, must also be described.

(4) Total capacity and energy for a project must be
included, in their entirety, in. estimates for the expected
life of the project. This is true both for the base case next
best alternative and for the renewable source energy
alternative. Any benefits in addition to generated energy and
capacity must be s8et forth and specifically described.
Examples of benefits are:

(a) education;

(b) market transformation; and

(c) new technology.

{(5) To the extent that project benefits can also be
igolated and identified as being of particular value, service,
assistance, or relief to a specific customer group they will
be considered. For example the following should be
identified:

(a) residential;

(b) commercial; and

{c) low-income.

(6) The possible environmental impacts of any project,
favorable or unfavorable, must be described. Some examples of
environmental impacts include:

(a) visual impact of a wind park;

(b} decrease in greenhouse gasses from a bio-mass energy
project; and

{(c) effects of a thermal component of any discharge into
rivers or lakes.
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(7) Estimated project longevity must be described, in
addition to long-term financial viability. Once completed,
the monitoring and verification plan for a project must be
reviewed.

AUTH: 69-8-413, MCA
IMP: 69-8-402 and 69-8-414, MCA

RULE IX RESEARCH AND DEVELOPMENT ELIGIBILITY FOR CREDITS
(1) Costs incurred in connection with research and
development activities supporting public purpose investments
and programs are also eligible for credits. Such expenditures
must take technical feasibility, economic feasibility, and
local applicability into account.
AUTH: 69-8-413, MCA
IMP: 69-8-402 and 69-8-414, MCA

R (1) It is
possible for market transformation programs to overlap with
low-income expenditures and credits, local energy
conservation, renewable projects and applications, and

regearch and development activities. Consideration of market
tranaformation expenditures is necessary to examine the issues
of whether a given technology/process possesses a reasonable
probability of becoming a normal practice without the
incentive. Additionally, determining whether the use of codes
and standards can or should be uged to compel changes in
practice, and whether certain market transformation changes
are likely to remain in place over time will be considered.
AUTH: 69-8-413, MCA :

IMP: 69-8-402 and 69-8-414, MCA

RULE X1 QUALIFYING EXPENDITURES AND TIMING (1) A
utility or large customer shall be entitled to receive a
credit against its universal system benefits obligation for
the total cost of a qualifying expenditure unless specifically
limited in amount by the guidelines of the transition advisory
committee on electric industry restructuring. A qualifying
expenditure by a utility or large customer shall be deemed to
occur when resources or funds are financially committed to a
program, project, or activity whether by donation, payment,
contract, or other obligation and such shall be completed by
the end of the following calendar year.

(2). A qualifying expenditure by a utility or large
customer includes a commitment of funds or resources to a
universal system benefits program as defined at 69-8-103, MCA,
or identified as an acceptable credit or expenditure as
referenced in the guidelines of [Rule II].

{a) Qualifying expenditures specifically include, but
are not limited to donations by a utility or large customer to
a qualifying low-income energy assistance program such as
energy share of Montana or the state's low income energy
assistance program.
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{3) When a donation is made as described in (1) above,
it shall qualify as an expenditure to the donor for the
calendar year in which it is made. If, for example, a large
customer donates funds to the state weatherization program any
time prior to December 31, the donation shall qualify as such
in that year. The state of Montana need not expend the funds
by December 31 in order for the claimant to receive the
donation as an expenditure.

BUTH: 69-8-413, MCA
IMP: 69-8-402 and 69-8-414, MCA

RULE XI PROCEDURE R LLENG LAIMED CREDITS

(1} If the department receives a challenge to a claimed
credit, it shall promptly notify the credit claimant in
writing of the challenge, and provide a copy of the filed
challenge with any supporting documents to the claimant.
Claimed credits shall be presumed to be acceptable unless
proven otherwige, and the burden of proving ineligibility of a
credit lies with the challenging party.

(2) If a challenge to a credit is filed, the department
shall conduct an initial review of the c¢redit through the
division., The review will be concluded within 30 days from
the date of the challenge.

(3) The purpose of the initial review sghall be to
determine the 1likelihood of the credit qualifying for
universal system benefits programs. In performing its review,
the division may seek additional information from the
interested persons.

(a) If the division concludes that the credit qualifies,
it shall dismiss the challenge and provide the interested
persons with a statement of reasons for the dismissal.

(b} If the division concludes that the challenged credit
is not likely to gualify for wuniversal system benefits
programs, the division will forward the matter to the
department's office of dispute resolution to schedule a formal
review.

{(c) The office of dispute resolution will contact the
interested persons to convene a telephonic initial conference
to discuss the issues and allow for mediation or formal
hearing.

(4) If receipt of comments is deemed sufficient to
complete a formal review, such comments from all interested
pergons must be in writing. All comments and responses must
be notarized in attesting and certifying to the signature of
the person offering the document.

{a) The office of dispute resolution will establish a
timetable for receipt of comments and responses, Given the
time constraints imposed by 69-8-411, MCA, timetables will be
strictly adhered to and extensions will not be granted.

(5) Documents submitted by the credit claimant shall be
subject to the department's protective orders regarding
confidential or sensitive materials when the claimant shows a
need for privacy interest.
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(6) Materials not subject to a protective order will be
made available for public inspection and photocopying.

(7) If an oral hearing is conducted, the hearing date
will be set as close as possible to within 30 days of the time
that the department concludes that a formal review is
necessary. The hearing shall be conducted in accordance with
ARM 42.2.611, 42.2.612 and Department of Revenue Policy No.
2.4.3, dated July 1, 1999.

(8) The final agency decision certifying or denying the
credit claimed will be issued, by the department's office of
digpute resolution, within 60 days from the date the matter is
forwarded from the division.

AUTH: 69-8-413, MCA
IMP: 69-8-414, MCA

I ARTMEN ION
CHALLENGED CREDITS (1) A party who is aggrieved by a
department decision on a challenged credit is entitled to
judicial review of the decision.

(2) Proceedings for review must be instituted by filing
a petition in district court within 30 days after service of
the department's final agency decision. The petition must be
filed in the county district court where the petitioner
resides or has a principal office or place of business.
Copies of the petition must he served upon all interested
personas and the department.

(3) The petition must include:

(a) a concise statement of the facts upon which
jurisdiction and venue are based;

{b) a statement of the manner in which the petitioner
is aggrieved; and

(c) the grounds upon which the petitioner contends that
a contrary decision is appropriate,

(4) Within 30 days after service of the petition or
within further time permitted by the court, the department
shall transmit the entire record of the proceeding under
review to the reviewing court.

69-8-413, MCA
IMP: 69-8-414, MCA

8. The rationale for the temporary emergency rules is
get forth in paragraphs 1 through 3. )
9. Concerned persons are encouraged to submit their

comments during the upcoming negotiated rulemaking process.
If concerned persons wish to be personally notified of that
rulemaking process, they should submit their names and
addresses to Cleo Anderson, Department of Revenue, Director's
Office, P.O. Box 202701, Helena, Montana, 59620-2701;
telephone (406) 444-2460; fax (406) 444-3696; or e-mail
canderson@state.mt.us. Comments must be received no later
than August 19, 1999.

10. The Department of Revenue maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Pergons who wish to have
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their name added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies that the person wishes to
receive notices regarding department of revenue rule changes.
Such written request may be mailed or delivered to Cleo
Anderson at the address above, faxed to the office at (406)
444-3696, or may be made by completing a request form at any
rulegs hearing held by the Department of Revenue.

11. The Revenue and Taxation Interim Rule Review
Committee has been notified of the adoption of these temporary
emergency rules,

12. The bill sponsor notice requirements of 2-4-302,
MCA, apply and have been fulfilled.

Leo

CLEQO ARDERSON
Rule Reviewer

Certified to the Secretary of State July 12, 1999
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VOLUME NO. 48 OPINION NO. 5

CITIES AND TOWNS - Comprehensive master plans, planning and
zoning districts;

CQUNTIES - Comprehengive master plans, planning and zoning
districts;

COUNTY GOVERNMENT - Comprehensive master plans, planning and
zoning districts;

FREEHOLDERS - Petitions to create planning and zoning districts;
JURISDICTION - County planning boards and planning and zoning
commissions;

LAND USE - Comprehensive master plans, planning and zoning
districts;

LAND USE - Jurisdiction of county planning boards and planning
and zoning commissions;

LAND USE - Planning and zoning district boundaries;

MONTANA CODE ANNOTATED - Sections 70-20-201(6), 76-1-605, 76-2-
101, -103, -104, -106, 76-2-201;

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 43
(1987), 41 Op. Att'y Gen. No. 94 (1986).

HEILD: 1. Counties which have adopted a éomprehensive master
plan are authorized to create planning and zoning
districts under Mont. Code Ann. §§ 76-2-101 to -112.

2. A county planning board has no statutory authority
over a planning and zoning district created within the
board's jurisdictional area pursuant to Mont. Code
Ann. §§ 76-2-101 to -112. The district's development
pattern, which must substantially adhere to the
comprehensive master plan, is determined by the
planning and zoning commisgsion, subject to the
approval of the county commission. However, nothing
precludes the planning and zoning commission or the
county commission from requesting input from the
county planning board during the ©process of
determining and approving the development pattern.

3. The planning and zoning commission has no power to
alter unilaterally the district's geographic
boundaries from those boundaries contained in the

petition, However, the commigsion may address
boundary issues when adopting the district's
development pattern. Any changes to the internal

boundaries must be made pursuant to procedures set
forth in Mont. Code Ann. §§ 76-2-104 and -106.

4. Generally, individual freeholders may not add their
names to or withdraw their names from the petition
provided for in Mont. Code Ann. § 76-2-101, after the
petition has been certified and submitted to the
county commissioners for their review. It may, in
some circumstances, be permissible for the county
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commiasioners to extend the time for addition to or
deletion of names from the petition.

When a petition to create a planning and zoning
district includes a narrative legal description of the
district's boundaries which is inconsistent with the
accompanying map of the proposed district, the
planning and =zoning commission must follow the
guidelines found at Mont. Code Ann. § 70-20-201 to
determine the appropriate boundaries.

June 28, 1999

Mr. Robert Eddleman
Stillwater County Attorney
P.O. Box 179

Columbus,

Dear Mr.

MT 59019-0179

Eddleman:

The Stillwater County Commigsioners, through the office of their
staff attorney, have requested my opinion on several questions
which I have rephrased as follows:

1.

After a county has adopted a comprehensive master
plan for its jurisdictional area, is the county
authorized to create planning and =zoning
districts under Mont. Code Ann. §§ 76-2-101 to
-112 (Part 1 zoning) or is it limited to zoning
pursuant to Mont. Code Ann. §§ 76-2-201 to -228
(Part 2 zoning)?

What, if any, authority does a county-planning
board have with regard to a planning and zoning
district created under Part 1 zoning within the
jurisdictional area of the county planning board?

In a planning and zoning district lawfully
created pursuant to Part 1 zoning, what is the
extent of the planning and zoning commission's
power to alter the district's boundaries from
those boundaries contained in the petition?

Is it permissible for individuals to add their
names to and withdraw their names from a petition
to create a planning and zoning district once the
petition has been submitted to the county
commigsioners for review?

When a petition to create a planning and zoning
district includes a narrative legal description
of the district's boundaries and a map showing
the district's boundaries which is not consistent
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with the 1legal description, which document
prevails?

The Town of Columbus and Stillwater County created a City-County
Planning Board in 1967. As of January 23, 1995, the
jurisdictional area of the City-County Planning Board consisted
of the Town of Columbus and certain unincorporated areas
contiguous thereto. Stillwater County Commissioners established
a County Planning Board in 1994. As of January 23, 1995, the
jurisdictional area of the County Planning Board consisted of
the entire area within the external boundaries of Stillwater
County, except the Jjurisdictional area adopted by the City-
County Planning Board. The Stillwater County Commigsioners
adopted a comprehensive master plan for the County Planning
Board's jurisdictional area on December 30, 1997,

A petition requesting the establishment of a planning and zoning
digtrict pursuant to Mont. Code Ann. §§ 76-2-101 to -112 was
initially filed with the Stillwater County Commigsioners in
May 1997. Thereafter, individual names were added to and
removed from the petition upon written request of the signatory.
The county commissioners gave public notice of a specific date
after which no additions or deletions of signatures would be
permitted. Subsequent to that date, the county commissioners
pasged a resolution dated May 19, 1998, creating the "Stillwater
River Corridor Planning and Zoning District," and appointing a
five-member planning and zoning commission. The gquestions you
pose pertain to the creation and implementation of this planning
and zoning district, as well as the responsibilities of the
planning and zoning commission.

I.

The first question raised is whether a county with a
comprehensive master plan has the authority to create planning
and zoning districts puresuant to the petition process
established in Mont. Code Ann. §§ 76-2-101 to -112 (Part 1

zoning), or whether that county is required to follow the
process set forth in Mont. Code Ann. §§ 76-2-201 to -228 (Part 2
zoning). There is no question but that Part 1 zoning can apply

to a governing body which has no comprehensive master plan and
that Part 2 zoning is available only to governing bodies which

have adopted a comprehensive master plan. Montana Wildlife
v , 290 Mont. 247, 257-58, 620 P.2d 1189, 1196
(1980). However, you have not cited and I have not Eound any

case which squarely addresses whether Part 1 zoning is available
to a governing body with a comprehensive master plan.

County commissioners may create planning and zoning districts
pursuant to Part 1 zoning statutes for districts which exceed
40 acres "whenever the public interest or convenience may
require and upon petition of 60% of the freeholdere affected.”
Mont. Code Ann. § 76-2-101(1), (3). The only statutory
exceptions to Part 1 zoning are in areas which have been zoned
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by an incorporated city and when freeholders representing
50 percent of the affected property protest the district within
30 days of its creation. See Mont., Code Ann. § 76-2-101(2),
(5). There is nothing in the statutes specifically forbidding
the exercise of Part 1 zoning when a comprehensive master plan
exists.

Part 1 zoning was initially enacted in 1953, four years prior to
legislation creating comprehensive master plans and ten years
prior to Part 2 zoning. Part 1 zoning remains intact today
despite the legislature's adoption of and amendments to these
other methods of planning and zoning. It is a fundamental rule
of statutory interpretation that all statutes concerning a
subject are to be read together, with each given effect if
reasonably possible. Crigt v, Segna, 191 Mont. 210, 212, 622
P.2d 1028, 1029 (1981). Repeals by implication are not favored.
Therefore, it cannot be assumed that the legislature silently
amended or repealed existing law when it passed legislation on
a related subject. State v. Gafford, 172 Mont. 380, 388, 563
P.2d 1129, 1134 (1977).

Several court decisions have addressed the applicability of
Mont. Code Ann. §§ 76-2-101 to -112. Part 1 zoning survived a
constitutional challenge when the Montana Supreme Court
determined the statutes did not constitute an unlawful
delegation of legislative authority. City of Missoula v.

i , 139 Mont. 256, 362 P.2d 539 (1961). Then, in
Petty v, Flathead County Bd. of County Comm'rs, 231 Mont. 428,
754 P.2d 496 (1988), the Montana Supreme Court recognized that
Part 1 zoning may pertain to any district which exceeds 40 acres
in size, while Part 2 zoning "involves county-wide planning and
zoning by county commissioners working with county planning

boards." Petty, 231 Mont, at 432, 754 P.2d at 499, citing
Lundberg, County Zonipg ip Moptana, 33 Mont. L. Rev. 63, 65, €8
(1972) .

One clear conclusion attainable from these statutes and court
decisions is that Part 1 zoning is a planning and zoning vehicle
separate and distinct from Part 2 zoning. Part 1 planning and
zoning constitutes the mechaniam by which freeholders can
initiate zoning changes. Thus, it is my opinion Part 1 zoning
is a zoning process which should be and is available to
freeholders whether or not their county has adopted a

comprehensive master plan. See algso Lahren v. Park County,
No. DV-98-103 (Mont. é6th Jud. Dist., Jan., 20, 1999).

II.

Your second question is whether a county planning board has any
authority with respect to a planning and zoning district created
under Part 1 zoning statutes. As discussed above, the Part 1
zoning statutes were enacted prior to the county planning board
and comprehengive master plan statutes. Thus, although Part 2
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zoning mandates the involvement of the county planning board,
Part 1 zoning does not.

Part 1 zoning requires the county commissioners to appoint a
planning and zoning commigsion to "adopt a development pattern
for the physical and economic development of the planning and
zoning district." Mont. Code Ann. §§ 76-2-101(1), -104. Under
Part 1 zoning, the planning and zoning commission, not the
county planning board, is responsible for promoting planning and
zoning in the petitioned district. Mont., Code Ann. § 76-2-103,
However, nothing in the statutes precludes the planning and
zoning commission, or the county commissioners, from seeking the
advice or opinion ¢f an existing county planning board.
Furthermore, Mont. Code Ann. § 76-1-605 requires that governing
bodies "be gquided by and give consideration to the general
policy and pattern of develcopment set out in the master plan"
when adopting zoning ordinances. Thus, if a comprehensive
master plan exists, the planning and zoning commission is
obligated to ensure its development patterns are consistent with

that master plan. ri r W ! ! n
v. Planning & Zoning Comm'n, 270 Mont. 160, 170, 890 P.2d 1268,
1274 (1995), g¢iting Little wv. ar !

Flathead County, 193 Mont. 334, 631 P.2d 1282 (1981).
III.

Next, you question the extent of the planning and zoning
commigssion's power to alter the planning and zoning district's
boundaries from those boundaries contained in the petition. The
planning and zoning commission cannot alter unilaterally the
district's boundaries to include additional land not referenced
in the petition. The boundaries are proposed by the petitioners
and set by the county commission when it accepts the petition
creating the planning and zoning district. See Mont. Code Ann.

§ 76-2-101(1); Montana Wildlife Fed'n, 290 Mont. at 259, 620P.2d
at 1196.

The planning and zoning commission is empowered to create a
development pattern for the district. Mont. Code Ann. § 76-2-
104 (1). Following a public hearing, the planning and zoning
commigsion may issue a resolution adopting the proposed
development pattern. The resolution must "refer expressly to
the maps, charts, and descriptive matters forming the pattern or

part thereof." Mont. Code Ann. § 76-2-106(2). The Montana
Supreme Court determined in Doull v. Wohlaschlager, 377 P.2d 758,

763, 141 Mont. 354, 363 (1963), that maps and plots are
necegsary only when the commission divides the planning and
zoning district into more than one development district.

Previous attorneys general subsequently recognized the possible
need to address boundary issues when determining the development
pattern, regardless of the number of development districts being
proposed. Attorney General Woodahl determined that Mont. Code
Ann. § 76-2-106 permits the planning and zoning commission to

Montana Administrative Register 14-7/22/99



-1677-

change the boundaries within a particular planning and zoning
district if the commigsion finds such change advisable, provided
the hearing requirements found in Mont. Code Ann. § 76-2-106 are
met. However, changes to the exterior boundaries are prohibited
absent an additional petition from the affected freeholders.

[Tihe planning and zoning commissioners may change the
interior boundaries of a planning and zoning district
provided that such change is by affirmative vote of
the majority of the whole commission and that proper
notice has been given and a public hearing has been
held as sopecified in ([Mont. Code Ann. § 76-2-106].
The exterior boundaries of a digtrict may be changed
upon receipt of a petition by sixty percent of the
freeholders within the area affected by the boundary
change.

Letter op. to Mr. Thomas A. Olson, Dec. 2, 1871, at 3.

Attorney General Greely subsequently issued an informal opinion
to Charles Graveley on May 15, 1981, holding that the planning
and zoning commission could change the planning and =zoning
district's exterior boundaries when adopting the district's
development pattern process, absent a petition from 60 percent
of the affected freeholders. I find the reasoning in the letter
opinion to Mr. Olson persuasive, as well as consistent with case
law, and disapprove the informal opinion issued to Mr. Graveley
in 1981,

Iv.

Your fourth question concerns whether and when individuals may
add or withdraw their names from a petition requesting the
creation of a planning and zoning district. It is my
understanding the Stillwater County Commissioners gave public
notice of a specific date when the petition would be reviewed,
and permitted additions to and withdrawal of names from the
petition up until that date. The general rule in Montana is
that when a certain number of individuals, are required to sign
a petition "to initiate proceedings for a public purpose, any
person signing the petition has an absolute right to withdraw
his name at any time before the person or body created by law to
determine the matter submitted by the petition has finally
acted." 41 Op. Att'y Gen. No. 94 at 406 (1986), citing Ford v.
Mitchell, 103 Mont. 99, 113-14, 62 P.2d 815, 821-22 (1936), and

1 v aylor, 90 Mont. 439, 445, 4 P.2d 479,
481 (1931).

The answer to your question thus depends on what constitutes a
"final action" for Part 1 zoning petitions. A "final action"
for initiative petition purposes has been interpreted by the
Montana Supreme Court to mean notification by the secretary of
state to the governor that the petition qualified for the
ballot. State ex rel. O'Connell v, Mitchell, 111 Mont. 94, 106
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P.2d 180 (1940). A consolidation petition saw final action when
the county clerk certified the petition to the board of county
commisgioners. Taylor, 90 Mont. at 445, 4 P.2d at 481. Final

action with regpect to an annexation petition was determined to
be at the time the proper authority assumed jurisdiction.
McAlmond v, City of Bremerton, 374 P.2d4 181, 183 (Wash. 1962).
Applying the above decisions to the Part 1 zoning process, it is
my opinion that "final action" with respect to petitions for
Part 1 zoning occurs when the clerk certifies the petition to
the board of county commissioners.

Here, the commissioners took the additional step of extending
until a date certain the period of time in which signatures
could be added or deleted from the petition. As the date
certain was known to the public and preceded the Commission's
decision to create the district, the extension of time, while
not a practice to be encouraged, caused no harm. This
conclusion assumes the boundaries of the proposed district
remained the same and that as of the date certain, the
signatures of 60 percent of the freeholders within the
boundaries of the proposed district remained on the petition.

V.

Your final question is whether a narrative legal description
contained in a Part 1 zoning petition or the accompanying map,
which is not consistent with the legal description, defines the
boundaries of the proposed planning and zoning district.
Although the facts you present do not deal with a conveyance of
real property, I find the situation to be sufficiently similar
to permit reliance on Montana's property law. Mont. Code Ann.
§ 70-20-201 contains the rules for construing the description of
real property being conveyed when construction is doubtful and
no other sufficient method exists by which to determine it.
Subsection (6) provides, "When the description refers to a map
and that reference is inconsistent with other particulars, it
controls them if it appear [sic] that the parties acted with
reference to the map; otherwise, the map is subordinate to other
definite and ascertained particulars.® Mont.. Code Ann.
§ 70-20-201(6). Thus, 1 conclude that if signatures were
obtained on the petition as a result of reference to the map,
the map defines the boundaries of the planning and zoning
digtrict. However, if the map was created from the narrative
legal description set forth in the petition, the narrative
controls. The exact facts can be ascertained by the planning
and zoning commission through the public hearing process
required by Mont. Code Ann. § 76-2-106(1).

THEREFORE, IT IS MY OPINION:
1. Counties which have adopted a comprehensive master

plan are authorized to create planning and zoning
districts under Mont. Code Ann. §§ 76-2-101 to -112.
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A county planning board has no statutory authority
over a planning and zoning district created within the
board's jurisdictional area pursuant to Mont. Code
Ann. §§ 76-2-101 to -112. The district's development
pattern, which must substantially adhere to the
comprehensive master plan, is determined by the
planning and zoning commission, subject to the
approval of the county commission. However, nothing
precludes the planning and zoning commisgion or the
county commission from requesting input from the
county planning board during the process of
determining and approving the development pattern.

The planning and zoning commission has no power to
alter unilaterally the district's geographic
boundaries from those boundaries contained in the

petition. However, the commission may address
boundary issues when adopting the district's
development pattern. Any changes to the internal

boundaries must be made pursuant to procedures set
forth in Mont. Code Ann. §§ 76-2-104 and -106,

Generally, individual freeholders may not add their
names to or withdraw their names from the petition
provided for in Mont. Code Ann. § 76-2-101, after the
petition has been c¢ertified and submitted to the
county commissioners for their review. It may, in
some circumstances, be permissible for the county
commissioners to extend the time for addition to or
deletion of names from the petition.

When a petition to create a planning and zoning
digtrict includes a narrative legal description of the
district's boundaries which is inconsistent with the
accompanying map of the proposed district, the
planning and zoning commission must follow the
guidelines found at Mont. Code Ann. § 70-20-201 to
determine the appropriate boundaries.

rney Genera

jpm/mas/lrb

14-7/22/99
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PETITION FOR
DECLARATORY RULING

In the matter of the petition )
for declaratory ruling on )
the interpretation and further )
delineation of 37-28-102(3) (a) )
and (b), MCA, and a less broad )
guideline than that found in )
ARM 8.59.402(2) )

TO: All Concerned Persons:

1. On August 25, 1999, at 10:00 a.m., in the conference
room of the Division of Professional and Occupational
Licensing, Lower Level, Arcade Building, 111 North Jackson,
Helena, Montana, the Board of Regpiratory Care Practitioners
will consider a petition for declaratory ruling on the
interpretation and further delineation of 37-28-102(3) (a) and
(b), MCA, and a less broad guideline than that found in ARM
8.58.402(2).

2. This petition is filed and requested by Dr. Gregory
Paulauskis, of the Montana State University College of
Technology, Great Falls, Montana, for delineating equipment,
use of equipment, assessment, monitoring, diagnostic,
education, instruction or other evaluation of therapeutic
effects and provide a guideline to home medical equipment
delivery personnel.

3. There is confusion in and around the profession of
respiratory care regarding the scope of practice of
respiratory care practitioners which requires a skilled,
licensed individual and the allowable and non-allowable
functions/services/tasks performed by home medical equipment
delivery personnel as it relates to respiratory care.

4. Current practice suggests (as evidenced by the
Screening Panel for the Board of Respiratory Care
Practitioners) that equipment delivery personnel are involved
in clinical instruction, monitoring, assessment and evaluation
of therapeutic effects. This practice can cause harm to the
public health, safety and welfare. Although the current
regqulation and rule speak to this issue, it is broad and does
not provide a standard or plumb line by which the business
industry related to respiratory care, 1s able to determine the
guideline and to what extent of service the industry delivery
personnel can legally perform their duties.

5. The guestion Petitioner would like answered is "Where
does the unskilled, unlicensed practice end and the skilled,

licensed practice begin?" rWhat is the driver qualified to
answer?"
6. The statute and rule upon which Petitioner requests

the declaratory ruling is 37-28-102(3) (a) and (b), MCA, angd
ARM 8.59.402(2), which provide:
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37-28-102 Definitions. (1) .

(3) (a) "Respiratory care" means the care provided by a
member of the allied health profession responsible for
the treatment, management, diagnostic testing, and
control of patients with deficiencies and abnormalities
associated with the cardiopulmonary system. The term
includes but is not limited to:

(i) administration of pharmacological,
diagnostic, and therapeutic agents related to
respiratory care procedures that are necessary to
jmplement a treatment, disease prevention, pulmonary
rehabilitative, or diagnostic regimen prescribed by
a physician;

(ii) transcription and implementation of the
written or verbal orders of a physician regarding
the practice of respiratory care;

(iii) observation and monitoring of a patient’'s
signs and symptoms, general behavior, and physical
responge to a respiratory care treatment and
diagnostic testing, including determination of
abnormal characteristics;

(iv) implementation of emergency procedures
prescribed by board rules.

(b) Respiratory care is not limited to a hospital
setting but must be performed pursuant to a
physician’s order and under gualified medical
direction. The term includes inhalation and
respiratory therapy.

(4)

8.59.402 DEFINITIONS (1) ...

(2) For the purposes of 37-28-102(3) (a), MCA,
"regspiratory care" does not include the delivery,
agsembly, testing, simulated demonstration of the
operation or demonstration of safety and maintenance
of respiratory therapy equipment by home medical
equipment ("HME") personnel to a client’s home,
pursuant to the written prescription of a physician.
"Respiratory care" does include any instruction to
the client regarding clinical use of the equipment,
or any monitoring, assessment or other evaluation of
therapeutic effects.

7. Petitioner requests that the Board of Respiratory
Care Practiticners adopt the following guidelines regarding
the scope of practice of respiratory care practitioners:
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EQUIPMENT DELIVERY AND ASSEMBLY BASED ON MEDICAI, DOCTORS’
ORDER

Oxygen therapy
Concentrators
Liquid (transfilling)
Compressed gas cylinders
Portable
Conserving devices

CPAP

BiPAP

Ventilators

Apnea monitors
Aerosol therapy compressors
IPFPB

Home sleep study screeners
Medications (saline golution for demonstration)

IPV
ThAIRavest

ALLOWABLE FUNCTIONS/TASKS/SERVICE PERFORMED BY DELIVERY
PERSONNEL

Delivery of equipment
Assembly of equipment
Simulated demonstration of equipment
Safety and maintenance of equipment

Assembly of equipment would include setting the liter flow or
pressure per _written medical doctor's pregcriptien

NON-ALLOWABLE FUNCTIONS/TASK/SERVICE PERFORMED BY DELIVERY
PERSONNEL

NO clinical instruction

NO monitoring

NO assessments

NO evaluation of therapeutic effects
NO respiratory related education

NO diagnosis

8. Petitioner identified the following as other
interested persons:

1. Licensed Respiratory Care Practitioners in the state
of Montana.
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2. American Medical Oxygen - Branch offices throughout
the state
P.O. Box 31733
550 South 24th Street West
Billings, MT 59107

3. Community Home Oxygen Company - Branch offices
throughout the state
1300 Aspen
Helena, MT 59601

4., Spectrum Medical, Inc. - Branch offices throughout
the state
P.O. Box 6453
2526 12th Ave. South
Great Falls, MT 59406-6453

5. West Mont
2525 Colonial Drive
Helena, MT 59601

6. Home Link - St. Peter’s Hospital
2525 Colonial Drive
Helena, MT 59601

7. Big Sky Medical Oxygen - Branch offices throughout the
state
P.O. Box 2175
East Helena, MT 59635

8. Norco Home Oxygen - Branch offices throughout the state
2555 Hwy. 2
Kalispell, MT 59901

9. Kalispell Medical Equipment
495 N Main
Kalispell, MT 59901

10. Mission Valley Oxygen
St. Luke’'s Hospital
Ronan, MT 59864

11. Deaconess Billings Clinic
Home Oxygen and Medical Equipment
P.O. Box 37000
Billings, MT 59107

12. Ravalli Medical Oxygen
P.0O. Box 60
Hamilton, MT 59840

13. Et al
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9. Interested persons may submit their data, views or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Regpiratory Care Practitioners, 111 North Jackson,
P.Q. Box 200513, Helena, Montana 59620-0513, to be received no
later than the close of hearing, August 25, 1999.

10. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this action and need an alternative accessible
format of this notice. If you require an accommodation,
contact the Department of Commerce no later than 5:00 p.m.,
on August 5, 1999, to advise us of the nature of the
accommodation that you need. Please contact Helena Lee, Board
of Respiratory Care Practitioners, 111 N. Jackson, P.O. Box
200513, Helena, Montana 59620-0513; telephone (406) 444-3091;
Montana Relay 1-800-253-4091; TDD (406) 444-2978; facsimile
(406) 444-1667.

BOARD OF RESPIRATORY CARE

PRACTITIONERS
RICH LUNDY, CHAIRMAN

(Lo 720 “FRitsw,

BY:
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE
[CZanntﬂ Py j%iiizqu
BY:

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 12, 1999.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE RULE REVIEW COMMITTEE
Interim Committees and the Environmental Quality Council

Administrative rule review is a function of interim
committees and the Environmental Quality Council (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attached to agencies

for administrative purposes.

Business and Labor Interim Committee:
» Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
» Department of Livestock;
» Department of Public Service Requlation; and
» Office of the State Auditor and Insurance Commissioner.
Education Interim Committee:
» State Board of Education;
» Board of Public Education;
» Board of Regents of Higher Education; and
» Office of Public Instruction.
Children, Families, Health, and Human Services Interim
Committee:
» Department of Public Health and Human Services.
Law, Justice, and Indian Affaire Interim Committee:
» Department of Corrections; and

» Department of Justice.
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Revenue and Taxation Interim Committee:

» Department of Revenue; and

» Department of Transportation.
State Administration, Public Retirement Systems, and

Veterans’ Affairs Interim Committee:

» Department of Administration;

» Department of Military Affairs; and

» Office of the Secretary of State.
Environmental Quality Council:

» Department of Environmental Quality;

» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resocurces and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a propomed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an ageﬁcy to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing

address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Moptana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Regigter (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Uge of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corregponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through March
31, 1999. This table includes those rules adopted during the
period April 1, 1999 through June 30, 1999 and any proposed rule

action that was pending during the past é-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,

however, include the contents of this issue of the Montana
Adminigtrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1999, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1998 and 1999 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commigsions listed
separately under their appropriate title nuwmber, These will
fall alphabetically after department rulemaking actions.

GENERAL PROVISIONS, Title 1

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2701, 3138

1.2.519 Basic Format Instructions for the Montana
Administrative Register, p. 2856, 3223

1.3.101 and other rules - Model Rules of Procedure -

Amendment of the Sample Forme Attached to the Model
Rules, p. 600, 1225

ADMINISTRATION, Department of, Title 2

1 Acquiring Services to Operate the State Charitable
Giving Campaign, p. 561, 1292
2.21.812 and other rules - Sick Leave Fund, p. 2133, 53

(Public Employees’ Retirement Board)

2.43.403 and other rules - Membership, Service Credit, and
Service Purchases in Retirement Systems Administered
by the Board - Service Purchases - Soclal Security
Coverage for the Employees of the State and Its
Political Subdivisions, p. 932, 1504

(State Compensation Insurance Fund)
2.55.321 Calculation of Experience Rates, p. 2643, 3267

Montana Administrative Register 14-7/22/99



-1689-

2.55.327 and other rules - Construction Industry Premjium
Credit Program - Definitions - Individual Loss
Sensitive Dividend Distribution Plan, p. 2776, 3268

AG E artment Title 4

I-1X Pesticide Reporting, Cleanup, and Pesgticide

Containment, p. 2924, 54
4.10.1001 and other rules - Pesticide Enforcement, p. 1, 404
4.12.1428 Assessment Fees on All Produce, p. 2934, 507
4.12.3501 and other rules - Grading of Seed Potatoes, p. 677,
1505

(Agriculture Development Council)
4.16.701 Agricultural Marketing Development Program; Purpose,
Goals, and Criteria, p. 1468

UDITO Title 6

.6.126 Unethical Practices, p. 1272

6.6.503 and other rules - Medicare Supplement Insurance,
p. 2325, 3269

6.6.801 and other rules - Annuity Disclosures, p. 16, 508

6.6.1105 Allowable Exclusions and Restrictions, p. 1274

6.6.3101 and other rules - Long-term Care, p. 2193, 3271

6.6.4001 valuation of Securities, p. 205, 639

6.6.5090 Rate Manual and Rate Restriction Guidelines,
p. 2781, 3276

6.10.101 and other rules - Registration - Unethical Practices
- Financial Requirements - Bonding - Books and

Records Requirements in the Business of Securities,
p. 2527, 56

(Classification Review Committee)

6.6,8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 Edition, p. 3174, 509

0] R Department Title 8

8.2.208 Renewal Dates, p. 3178, 274

(Board of Alternative Health Care)

B8.2.208 and other rules - Renewal Dates - Naturopathic
Physician Continuing Education Requirements -
Licensing by Examination - Definitions - Midwives
Continuing Education Requirements - Licensure of
Out-of-State Applicants - Direct Entry Midwife
Protocol Standard List, p. 1460

8.4.301 Feeg, p. 431, 1121

{Board of Athletics)
8.8.2806 Fees, p. 433, 1506
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{(Board of Barbers)

8.10.405 Fee Schedule, p. 435

(Board of Clinical Laboratory Science Practitioners)

8.13.303 and other rule - Fees - Renewal, p. 437, 1293

(Board of Cosmetologists)

8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees,
p. 439

(Board of Dentistry)

8.16.409 and other rules - Dentist Mandatory CPR - Screening
Panel - Dental Hygiene Mandatory CPR - Continuing
Education in Anesthesia - Requirements and
Restrictions - Denturist Applications - Denturist
Examination - Denturist 1Intern - Renewal -
Requirements and Restrictions - Inspections-Sanitary
Standards - Screening Panel - Out-of-State

Applicants - 90-Day Guarantee, p. 2541, 3237, 209

(State Electrical Board)
8.18.407 Fee Schedule, p. 441, 1200

(Board of Hearing Aid Dispensers)

8.20.402 Fees, p. 443

8.20.408 and other rule - Unprofessional Conduct - Continuing
Educ¢ational Requirements, p. 2350, 343

8.20.417 Definitions, p. 207

(Roard of Landscape Architects)
8.24.409 Fee Schedule, p. 445, 1122

(Board of Medical Examiners)

I Curriculum Approval for Applicants for Acupuncture
License, p. 2936, 276

8.28.403A Graduate Training Requirements for Foreign Medical
Graduates, p. 2786, 275

8.28.420 and other rules - Fee Schedule - Fees, p. 447
8.28.1501 and other rules - Definitions - Fees -
Unprofessional Conduct - NCCPA Certification,

p. 2783, 277
8.28.1508 Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22, 1294

(Board of Funeral Service)

8.30.402 and other rules - Applications - Licensure of Out-
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary

License - Crematory Facility Regulation - Processing
of Cremated Remaing - Board Meetings - Disclosure of
Funeral Arrangements - Methods of Quoting Prices -
Itemization - Disclosure Statement - Cemetery
Regulation - Federal Trade Commission Regulations -
Disclosure Statement on Embalming, p. 1228, 1833,
2959, 66
8.30.407 Fee Schedule, p. 450, 1201
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(Board of Nursing)

8.28.1508 Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22, 1294

8.32.301 and other rules - Nurse Practitioner Practice -
Standards Relating to the Licensed Practical Nurse’s
Role in Intravenous (IV) Therapy - Prohibited IV
Therapies, p. 1467

8.32.1409 Prohibited 1V Therapies, p. 563, 680

(Board of Nursing Home Administrators)

8.34.414 and other rule - Examinations - Fee Schedule,
p. 453, 1123

8.34.414 and other rule - Examinationg - Fees, p. 2139, 2964,
67

(Board of Optometry)

8.36.601 and other rule - Continuing Education Requirements
- New Licensees, p. 3180, 511

8.36.804 Approved Drugs, p. 1187

{(Board of Outfitters)

8.39.508 and other rules - Licensure--Renewal - QGuide or
Professional License - Safety Provisions - Standards
for Outfitters, Guides and Professional Guides -~
Unprofessional Conduct and Misconduct, p. 241, 809

(Board of Pharmacy)

8.40.401 and other rules - Practice of Pharmacy, p. 2353,
3103, 3200, 344

8.40.404 Fee Schedule, p. 455, 1124

(Board of Professional Engineers and Land Surveyors)
8.48.1105 Fee Schedule, p. 457

(Board of Private Security Patrol Officers and Investigators)
8.50.437 Fee Schedule, p. 459

(Board of Psychologists)

8.52.605A and other rules - Minimum Standards - Examination -
Continuing Education Program Options, p. 3182, 211

8.52.616 Fee Schedule, p. 461, 1125

(Board of Public Accountants)

8.54.410 and other rule - Fee Schedule - Statement of Permit
Holders, p. 463, 1203, 1508
8.54.410 and other rules - Fee Schedule - Inactive Status and

Reactivation - Basic Requirement - Alternatives and
Exemptions, p. 2369, 212

(Board of Real Estate Appraisers)

8.57.101 and other rule - Beoard Organization - Continuing
Education, p. 1189
8.57.412 Fees, p. 465
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(Board of Realty Regulation)

8.58.301 and other rules - Definitions - Applications - Fees
- Inactive Licenses - Trust Account Requirements -
Continuing Education - Grounds for |License
Discipline - General License Administration
Requirements - Pre-licensing Education - License
Renewal - Inactive Licenses-Reactivation -
Continuing Property Management Education - Trust
Account Requirements for Property Management -
Grounds for License Discipline for Property
Management Licensees - Foreign Land Sales Practices
Act, p. 24, 405

8.58.419 and other rules - Grounds for License Discipline -
General Provisions - Unprofessional Conduct -
Grounds ' for License Discipline of Property
Management Licensees - General Provisions -

Unprofessional Conduct, p. 2788, 3277

(Board of Respiratory Care Practitioners)

8.59.402 Definitions, p. 997

{Board of Sanitarians)

8.60.410A and other rule - Examinations - Sanitarian-in-
training, p. 2939, 278

B.60.413 Fees, p. 999

(Board of Speech-Language Pathologists and Audiologists)

B.62.402 and other rulegs - Definitions - Supervisor
Responsibility - Schedule of Supervision - Non-

allowable Functions of Speech Aides - Functions of
Audiology Aides, p. 3239, 408

8.62.407 and other rules - Qualifications for Probationary
License - Fees - Unlicensed Person, p. 1470

(Board of Veterinary Medicine)

8.64.401 and other rules - Definitions - Continuing Education
- Unprofessional Conduct, p. 3185, 411

8.64.402 Fee Schedule, p. 467, 1126

8.64.508 and other rule - Unprofessional Conduct - Record-
keeping Standards, p. 565, 1509

(Building Codes Division)

B.70.101 and other rules - Building Codes Division, p. 1001
(Weights and Measures Bureau)
8.77.103 Weights and Measures Bureau - NIST Handbook 44,
469, 1295
8.77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 325
8.77.103 and other rule - NIST Handbook 44 - Receipt to be

Left at Time of Delivery, p. 3188, &8
(Local Government Assistance Division)

I Administration of the 1999 Treasure State Endowment
Program (TSEP), p. 1473
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I Administration of the 1999 Federal Community
Development Block Grant Program, p. 3245, 1204, 1511

{Board of Investments)
8.97.1101 and other rules - Board of Investments, p. 1018

(Travel Promotion and Development Division)
8.119.,101 Tourism Advisory Council, p. 471, 1296
8.119.101 Tourism Advisory Council, p. 327

D o) Ti 0

(Superintendent of Public Instruction)

10.16.1101 and other rules - Procedures for Evaluation and
Determination of Eligibility for Special Education
and Related Services, p. 2233, 69

(Board of Public Education)

I-CCLXXXIV and other rules - Content and Performance Standards
for Literature, Writing, Speaking and Listening,
Media Literacy, Science, Health, Technology, World
Languages, Reading and Mathematics, p. 1030

(State Library)
10.102.4001 Reimbursement to Libraries for Interlibrary Loans,
p. 1563, 3104

FIsH, WILDLIFE, AND PARKS, Department of, Title 12

12.6.1501 and other rules - Game Farms, p. 2646, 79

(Fish, Wildlife, and Parks Commission)

I-TX Creating "Primitive Fishing Access Site Designation”
Where Site Development and Maintenance are Limited,
p. 1991, 91

12.6.901 Limiting the Use of Motor-propelled Water Craft on
Various Bodies of Water Within the Thompson Chain of
Lakes Area, p. 1996, 3278

12.9.801 Creating Game Damage Hunt Rosters, p. 473, 1297

(Fish, Wildlife, and Parks Commission and, Department of Fish,
Wildlife, and Parks)
12.3.123 and other rule - License Refunds, p. 43, 413

ENVIRONMENTAL QUALITY, Department of, Title 17

I-VI CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environmental Cleanup and
Responaibility Act (CECRA) Facilities, p. 1264,
2941, 837

17.40,203 Wastewater Operator Certification, p. 1494

17.56.101 and other rule - Underground Storage Tanks -

Underground Storage Tanks Repairs, p. 1496

17.56.1001 and other rule - Underground Storage Tanks - Tank
Fee Schedule - Upgrading of Existing UST Systems,
p. 2547, 3108

14-7/22/99 Montana Administrative Register



-1694-

(Board of Environmental Review)

I

I

I & I1

17.8.102

17.

17.

17.

17.
17.

17.

17.

17.

17.

17.

17.

8.

24

24

30

30.

30,

38.

301

.302

.321

. 601
. 705

.101

.301

.602

602

1341

215

and other rules - Public Water Supply - Public Water
and Sewage System Requirements, p. 578

Water Quality - Temporary Water Quality Standards
for Daisy Creek, the Stillwater River, and Fisher
Creek, p. 482, 1218

and other rules Air Quality - Air Quality
Transportation - General Conformity Determinations,
p. 244, 1216

and other rules - Air Quality - Air Quality
Incorporation by Reference Rules, p. 1191

and other rules - Air Quality - Maximum Achievable
Control Technology (MACT) Approval for Hazardous Air
Pollutants, p. 572

and other rule - Air Quality - BAdopting and
Incorporating by Reference Emission Guidelines for
Hospital/Medical/Infectious Waste Incinerators,
p. 2373, 3106

Air Quality - Opacity Limits and Other Requirements
for Kraft Pulp Mills, p. 2398, 279

and other rules - Air Quality - Open Burning, p. 568
and other rules - Air Quality - De Minimis Changes
that May Be Made to a Facility Without an
Application to Revise the Facility’s Air Quality
Permit, p. 261, 1206

and other rules - Hard Rock - Hard Rock Mining
Reclamation, p. 2376, 2994, 640
and other rules - Coal and Uranium Mining Program

Rules for the Industrial and Energy Minerals Bureau,
p. 2995, 811

and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation - Ground
Water Pollution Control System, p. 477

and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules,
p. 1835, 94

Water Quality - Permit Requirements of Lagoons,
p. 1198
Public Water Supply - Bacteriological Quality

Samples for Public Water Supply Systems, p. 257,
1222

(Petroleum Tank Release Compensation Board)
17.58.101

17.58.331
17.%58.336

and other rules - Procedures and Criteria for

Compensation of Petroleum Tank Remedial Costs,
1475

Asgent to Audit Requirements, p. 2245, 3112

and other rules - Review and Determination of Claims

and Charges, p. 682, 1512

TRANSPQRTATION, Department of, Title 18

I-I1I

Setting Policy for Waiver and Suspension of Motor
Fuel Penalties, p. 2666, 513
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I-ITI and other rules - Alcohol Tax Incentive Program,
p. 2144, 3113

I-1V and other rules - Special Fuel Users Tax, Dealers
and LPG Tax, p. 2797, 645, 1298

I-v Procedures for Dealers of Compressed Natural Gas
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671,
515, 651

CORRECTIONS, Department of, Title 20

I-VI Parole of a Youth Confined in a State Youth
Correctional Facility, p. 2943, 214

I-X1 Siting, Establishment, and Expansion of Prerelease
Centers in the State of Montana, p. 2675, 3114

I-XLIV Operation and Physical Condition of a Private

Correctional Facility - Security, Safety, Health,
Treatment and Discipline of Persons Confined in a
Private Correctional Facility, p. 1276

20.9.501 and other rules - Licensure of Youth Detention
Facilities, p. 2813, 121

(Board of Pardons and Parole)
20.25.101 and other rules - Board of Pardona and Parole,
p. 3248, 290

JUSTICE, Department of, Title 23

I-IV Permitting the Referral of Department of Justice
Debts to the Department of Administration or Other
Agency Designated by Law, p. 3%9, 984

1.3.101 and other rules - Model Rules of Procedure -
Amendment of the Sample Forms Attached to the Model
Rules, p. 600, 1225

LABOR AND INDUSTRY, Department of, Title 24

24.16.9003 and other rule - Incorporation by Reference to
Federal Davis-Bacon Wage Rates, p. 611

24.16.9007 Prevailing Wage Rates - Nonconstruction Services,
p. 1289

24.16.9007 Montana’'s Prevailing Wage Rates - Non-construction
Bervices, p. 615

24.16.9007 Incorporation by Reference of Federal Davis-Bacon
Wage Rates, p. 3249

24.30.102 Occupational Safety and Health Standarde for Public
Sector Employment, p. 617, 1291

24.35.202 and other rules - Independent Contractor Central
Unit, p. 621, 684

(Human Rights Commigsion)

I-XIV and other rules - Organization and Functions of the
Montana Human Rights Commission, p. 1851, 3201
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IVESTOCK, D rtment of, Title 32
I & II Inspector Examination - Certification, p. 47, 1299A
I-XXV Regulation of Game Farms in the State of Montana,
p. 2681, 136

(Board of Livestock)

1 Emergency Adoption - Chronic Wasting Disease and
Importation Restrictions on Game Farm Animals,
p. 3115

I-XI Chronic Wasting Disease, p. 265, 652

32.8.101 Incorporation by Reference of the Procedures

Governing the Cooperative State-Public Health
Service/Food and Drug Administration Program for
Certification of Interstate Milk Shippers, p. 2699,
144

MILITARY AFFAIRS, Department of, Title 34

I-V1 Administration of the Education Benefit Program for
the Montana National Guard, p. 49

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

I & II and other rules - State Facility Reimbursement,
p. 492, 1300

I-II1 and other rulegs - Transfer from the Department of
Family Serviceg - Child Care Assistance, p. 2408,
3117

I-1V and other rules - Nursing Facilities, p. 696, 1393

I-XV and other rules - Families Achieving Independence in
Montana (FAIM), p. 1592, 3284

I-XXVv and other rules - AFDC Foster Care, p. 964, 1514

T-XXV and other rules - Standards for Licensing of

Laboratories Conducting Analyses of Public Water
Supplies, p. 3080, 291

I-XLI and other rules - Coverage and Reimbursement of
Mental Health Services for Medicaid Eligible and
Certain Other Low Income Individuals, p. 723, 1301

11.5.901 and other rules - Transfer from the Department of
Family Services - Home Attendant Services, p. 3218

16.29.101 and other rules - Public Health Control Measures for
Dead Human Bodies, p. 2428, 345

16.30.801 and other rules - Control of Transmission of
Infectious Diseases to Emergency Medical Service
Providers, p. 488, 1127

16.32.320 Hospital Swing Beds, p. 18390, 146

16.38.307 State Laboratory Fees for Analyses, p. 628, 1229

20.11.111 State Facility Reimbursement, p. 1502

37.12.310 and other rule - Laboratory License Fees - Duration
of a License, p. 625, 1230

37.70.406 and other rules - Low Income Energy Assistance
Program, p. 2551, 414

317.80.202 Child Care Assistance, p. 685, 1378
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46.8.101 and other rules - Transfer from the Department of
Social and Rehabilitation Services - Developmental
Disabilities Program, p. 3124

46.12.502A and other rules - Resource Based Relative Value
Scale (RBRVS), p. 800, 13793

46.12.503 and other rules - Inpatient Hospitals, p. 690, 1388

46.12.514 and other rules - Early and Periodic Screening,
Diagnostic and Treatment Services (EPSDT) - Private
Duty Nursing Services, p. 1894, 3219

46.12.572 and other rule - Ambulatory Surgical Centers,

p. 944, 1516

46.12.601 and other rules - Medicaid Dental Services, p. 955,
1522

46,12.3001 and other rules - Medicaid Eligibility, p. 1660,
3281

46.18.305 and other rules - Families Achieving Independence in
Montana’'s (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676,
3303

46.20.103 and other rules - Montana Mental Health Access Plan,
p. 3258, 308

46.20.103 and other rules - Montana Mental Health Ac¢cess Plan,
p. 2843, 3307

46.20.106 and other ruleg - Montana Mental Health Access Plan,
P 3252, 3558

PUBLIC SERVICE REGULATION, Department of, Title 38

1 Establishing the Meaning and Effect of the "Landfill
Closure Provision" in Class D Motor Carrier
Authorities, p. 1291A

I-1X and other rule - Consumer Information and Protection

Rules Application to Restructured Electric and
Natural Gas Industries, p. 3191, 1233

38.5.2202 and other rule - Pipeline Safety, p. 2947, 153

38.5.2502 Responsibility for the Expense of Maintaining Water
Utility Service Pipes - BApplication for Water
Service, p. 2557, 3220

38.5.3801 and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517

38.5.3801 and other rules - Slamming, p. 329, 1523

REVENUE, Department of, Title 42

I-1V Universal Access Fund Surcharge, p. 2468, 3137

42.12.104 and other rules - Lottery Process for Liquor
Licensing, p. 2441, 3132, 3221

42.12.106 and other rules - Liquor Licenses, p. 335

42.20.454 and other rules - Real and Personal Property Tax
Rules, p. 3263, 309
42.21.113 and other rules - Personal Property Trended

Depreciation Schedules and Valuations for the 1999
Tax Year, p. 2451, 3316, 154

42.22.1311 and other rule - Industrial Property Trend Factorg,
p. 2949, 3318
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SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2701, 3138

1.2.51% Basic Format Instructions for the Montana
Administrative Register, p. 2856, 32213

44.14.101 and other rule - Retention of Records Stored on

Digital Media, p. 341
(Commisgioner of Political Practices)

44.10.321 and other rules - Reporting of Contributions and
Expenditures, p. 635
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commissions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in June 1999, appear.
Vacancies scheduled to appear from August 1, 1999, through
October 31, 1999, are listed, as are current vacancies due to
resignatione or other reasons., Individuals interested in
serving on a board should refer to the bill that created the
board for details about the number of members to be appointed
and necessary qualifications.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
July 1, 1999.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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