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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 14 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE TEACHERS' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rule I, the amendment of rules 
2.44.307, 2.44.401, 2.44.414, 
2.44.506, 2.44.511, 2.44.515, 
2.44.517, and 2.44.518 and the 
repeal of rules 2.44.404, 2.44.410, 
2.44.415, 2.44.502, 2.44.503, 
2.44.510, 2.44.516, and 2.44.519 
pertaining to the Tea.chers' 
Retirement System. 

TO: All Concerned Persons 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
ADOPTION, AMENDMENT 
AND REPEAL 

1. On August 16, 1999, at 8:00 a.m. a public hearing 
will be held in the Boardroom of the Teachers' Retirement 
System at 1500 Sixth Avenue, Helena, Montana, to consider the 
proposed adoption of new rule I, the amendment of ARM 
2.44.307, 2,44.401, 2.44.414, 2.44.506, 2.44.511, 2.44.515, 
2.44.517, and 2.44.518 and the repeal of ARM 2.44.404, 
2.44.410, 2.44.415, 2.44.502, 2.44.503, 2.44.510, 2.44.516, 
and 2.44.519. 

2. The Teachers' Retirement Board will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing or need an alternative 
accessible format of this notice. If you require an 
accommodation, contact the Teachers' Retirement Board no later 
than 5:00 p.m. on August 9, 1999, to advise us of the nature 
of the accommodation that you need. Please contact Penney 
Clark, 1500 Sixth Avenue, Helena MT, 59620, (406) 444-3134. 

3. The proposed new rule provides as follows: 

RULE I SERVICE PURCHASE RESOLUTIONS (1) The effective 
date of any resolution adopted for the purpose of allowing 
employees to purchase service with contributions on a picked­
up, pre-tax basis, must be at least 2 months following the 
month in which the resolution is adopted. For example: if the 
resolution is adopted by the governing board on July 8, 1999, 
the earliest effective date would be September 1, 1999 for 
additional contributions withheld from compensation earned 
after September 1, 1999, and reported on the employer's 
teachers' retirement system (TRS) report for September, 1999. 

(2) On the first monthly report coinciding with the 
effective date of the resolution, all additional contributions 
must stop and cannot be reinstated until the employee and 
employer have signed the irrevocable election form required by 
19-20-415, MCA. 

(3) The service purchase-irrevocable election form will 
be available only through the office of the teachers' 
retirement system and must be requested at least 30 days prior 
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to the effective date of the resolution to ensure the member 
will be able to continue payroll deductions uninterrupted. 

(4) Employers who fail to withhold additional 
contributions in compliance with the applicable state and 
federal laws and rules adopted by the board will be notified 
that the additional contributions cannot be credited to the 
member's account. The employer will be required to take a 
credit on their next monthly report for any amounts reported 
in error, and to correct their tax withholding records. 

AUTH: 19-20-201, MCA 
IMP: 19-20-415, MCA 

Section 9 of HB 118, 1999 Session Laws, Chapter Number 111, 
requires employers to adopt a resolution before members can 
have contributions deducted for the purpose of purchasing 
additional service on a tax-deferred basis. This law also 
requires employees to sign an irrevocable election form 
following adoption of the resolution before the tax-deferred 
deductions can begin. These rules and regulations must be 
followed to the letter if the TRS is to maintain its tax­
favored status as a qualified pension plan. This rule is 
necessary to establish timelines which employer and employees 
must follow to ensure that members have time to make an 
informed decision regarding purchasing additional service with 
tax-deferred dollars. In addition these timelines will help 
ensure that employees do not miss out on the opportunity to 
purchase service via payroll deduction because they cannot 
request, receive and complete the required paper work in time 
for the next monthly payroll following adoption of the 
resolution. 

4. The rules proposed to be amended provide as follows: 
2.44.307 MEMBERSHIP OF TEACHER'S AIDES AND PART-TIME 

EMPLOYEES ( 1) Teacher's aides employed after September 1, 
1989, are required to participate in the teachers' retirement 
system provided their predominate duties are those of a 
teacher's aide and not a substitute teacher or any other 
position for which membership is mandatory under 19-20-302, 
MCA and that they are: · 

(a) employed in an instructional services capacity for 
59\o er lfte!e e£ the ae!leelftie ea) at least 3. 5 hours per day 
and; 

(b) employed for the B!!tlio!lleHE ef 39 £till tilfte aa)B & 
least 210 hours during the school year. 

(2) remains the same. 
(3l A part-time teacher's aide, as defined in (1), who 

receiye§ ~mpensation for duties thal; ...J!re not of an 
instructional services capacity shall have those salaries 
reported to the teachers' retirement system provided: 

(al the non-instructional duties are a diminutive part of 
the duties performed by the part-time teacher's aide; and 
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!bl the individual. by virtue of the non-instructional 
duties. would not otherwise be eligible for membership under 
the public employees' retirement system. 

(5). 
(3) and (4) remain the same, but are renumbered (4) and 

AUTH: 19·20-201, MCA 
IMP: 19·20-302, MCA 

Administrative Rule 2.44.401 defines a full day as 7 hours; 
the proposed amendments are necessary to clarify that SO% of 
the academic day is 3.5 hours. Section 19-20-302, MCA, 
requires that an individual be employed for at least 30 days 
in the fiscal year to be eligible for membership, therefore, a 
part -time teacher's aide must also be employed for at least 
210 hours (7 hours X 30) to be eligible for membership. At 
times teacher's aides perform other duties that are not of an 
instructional nature and would not qualify for membership 
under 19-20-302, MCA, however, it is unnecessarily burdensome 
for employers to not report these earnings to TRS. The 
proposed amendments would allow the school district to report 
non-instructional duties of a teacher's aide if they were only 
a small part of the duties of the teacher's aide, and the 
individual would not otherwise be eligible for membership in 
PERS. 

2. 44.401 CALCULATING SERVICE CREDITS ( 1) The basic 
period of time for calculating service credit shall be the 
school term July 1 through June 30. Service credit in the 
Montana teachers' retirement system shall be based upon the 
following unless otherwise provided by rule or statute: 

(a) nine +9+ months or 180 days of full-time employment 
shall equal 1.0 year service credit for any employment 
eligible to be qualified under the teachers' retirement 
system. 

(b) remains the same. 
(c) remains the same. 
(2) remains the same. 
(3) For employees of the university system and community 

colleges part-time service credit shall be awar~e~ ~} ~i·i~ift~ 
the eeHtraetea ereaie he~:t!8 ea~:t!!fht aft~ eel!ll'eft8aeea fet lily ehe 
f~:tll ti111e eredit he~:~re l'er ~~:tarter er 8eMe8ter prorated based 
upon the portion of the full-time contract completed and/or 
the daily rate of pay if available. 

AUTH: 19-20-201, MCA 
IMP: 19-20-401 through 19-20-411, MCA 

As part-time university and community college faculty become 
less involved in teaching and more involved in grant activity 
it has become impossible to base service credit on credit 
hours taught. Using the member's full-time equivalent or 
daily rate of pay to calculate service credit results in a 
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more accurate calculation of the actual service credit earned 
by the member. 

2 , 44 , 414 INSTALLMENT PQRCHASE ( 1) MaiHeftal 11er • iee 
ma) ee ~~~ehasea ift a l~m~ sHm paYMeftt, er tfte memeer may si!ft 
a eeftt~aet with the eearS te ~~~ehaBe serwiee ~ftre~!ft 
iPu!J!oallMeftt: I"S)'tlleftt!l Bet t:e eneee8 68 ment::h:s. If a member 
signs a revocable payroll deduction authorization and 
subsequently reduces the monthly payment amount or terminates 
monthly payments before the terms of the contract are 
fulfilled, the member's account will be credited with the 
prorated portion of the service purchased to date. 

(2) remains the same. 

AUTH: 19-20-201, MCA 
IMP: 19-20-401 through 19-20-411, and 19-20-415. MCA 

Section 9 of HB 118, 1999 Session Laws, Chapter Number 111, 
created both revocable and irrevocable payroll deduction 
options and incorporated the preponderance of this rule into 
law. This amendment is necessary to provide for crediting any 
service credit purchased in the event the member reduces or 
terminates the monthly payments he/she has agreed to 
contribute under a revocable authorization. 

2.44,506 BENEFIT PAYMENTS (1) remains the same. 
(2) remains the same. 
(3) At the time application for retirement benefits is 

made, each applicant must submit a copy of their final year's 
contract~~ any previous contract(s) as may be requested 2D2 
a copy of their letter of resignation if one was submitted to 
their employer. If a member does not have a written contract, 
a statement from their employer verifying their daily or 
hourly rate of pay, their full time equivalent and the number 
of days they were employed in the fiscal year will be enee~tea 
accepted. 

(4) remains the same. 

AUTH: 19-20-201, MCA 
IMP: 19-20- 703, 19-20-716. MCA 

Section 18 of HB 118, 1999 session Laws, Chapter Number 111, 
gives members the option to sign an irrevocable election to 
contribute on termination pay with tax-deferred dollars. In 
compliance with IRS regulations, the irrevocable election must 
be signed at least 90 days prior to termination. A copy of 
the member's letter of resignation is necessary to corroborate 
and verify that the irrevocable election form was signed at 
least 90 days prior to termination. 

2,44.511 
of employment, 
with the same 

14-7/22/99 

REINSTATEMENT OF BENEFITS (1) Upon completion 
a previously retired member who is reinstated 
benefit amount that the retired member was 
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receiving at the time of retirement. shall also have his/her 
retirement effective date reinstated to the original 
retirement effective date for the purpose of determining 
eligibility for the guaranteed annual benefit adiustment 
(GABA) . \oal!l etteee\!!t:tettHy reeft~!!~le} eli £er a l'er!:e!i e£ lei! I!! t!hatt 
1 }ear alta wal!! remeoea £rem ret!!:remettt!, may ha'fe h!:i!! 
rel!iremel'lt reittl!ll!at!ea ee~ittttitt~ •.cit!h t!he mettt!h £ellew!:tt! t!he 
teFmittaeien e£ hie el!ll'll!l)'!lle!'ll!. 'Phe reinet!at!ea ret:iremettt! 
eeHeHt: nill ee thai! whieh he ifl!lttla ha;e eeeH ent:ielea t!e 
reeei 'e haa he ftet rettti"nea l!.e eml'le)'!llent:. 

(2) I:JpeH eel!ll'letien ef a mil'limttm e£ 1 year'e l!!e!!"\iee ae 
aH aet:ioe meiii"Ber aHa ttpen eeaein~ t:eaehiH~i a l're;iettely 
retiree. member ma} · haoe h!:e ret!:remel'lt teiftl!!l!at!ea. llil!l 
retireftlel'lt beftefit will ee eaeea eft the theft et:trreftl! 
Fetirement l'revhieHe. If upon termination of employment the 
previously retired member's retirement benefits are 
recalculated. his/her retirement effective date. for the 
purpose of determining eligibility for QABA. will be the most 
recent date of retirement. 

(3) llhel'l a reael!ivaee!i meiii"Ber retiree fer t:he eeeenli 
time t:he aaaitieHal eeHeHt I'I'I!I • iaea ey t!he t!ePI!Iiftat:ieft lillY 
~:~sea il'l the ealettlatien ef the eri~inal eeftefit: ehall ee ali!ieli 
at the t!:me ef l!he eeeeHa retiremeftt:, after eel'!efite haoe eeeft 
reealettlal:ea ••citheMt ~i, il'l~ eeneiaeral! ieft te the 11reviette 
termil'lat.ieH J'SY. 

AUTH: 19-20-201, MCA 
IMP: 19-20-302, 19-20-804, MCA 

The majority of this rule was incorporated into section 1B of 
HB 118, 1999 session Laws, Chapter Number 111, and is no 
longer necessary, HB 72, 1999 Session Laws, Chapter Number 
360, provides for a guaranteed annual benefit increase of 1.5\ 
paid each January to all recipients whose most recent 
retirement effective date is at least 36 months prior to 
January 1 of the year in which the adjustment is to be made. 
These amendments are necessary to establish the most recent 
retirement effective date in the event the retiree returns to 
teaching and benefits are terminated. 

2.44.515 CORRECTION OF ERRORS ON CONTRIBUTIONS AND 
OVERPAYMENTS (1) remains the same. 

(2) remains the same. 
(3) remains the same. 
(4) Interest shall accrue on contributions not reported 

or amounts overpaid at; t:he eame rat:e ae thl!lt eteliit@!l te 
mem"Bei" aeeettHte to members at the actuarial assumed rate 
unless arrang,ements are made as provided J.Ulc:l!l!t !!'_il to repay 
the amount owed immediately once the employer, member or 
retired member is notified of the error. 

(5) Interest will be waived if the amount owed is repaid 
in no more than 12 equal monthly installments following the 
date of notification of the error, 
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Occasionally a retiree will receive benefits that they are not 
entitled to because they returned to full-time employment, or 
because benefits were to be reduced upon the death of the 
member or beneficiary and the TRS is not notified. Also, 
employers occasionally fail to report an employee who is 
eligible for membership or fail to report all of the salary 
the member earned. When an error occurs, any overpayment or 
amounts not reported must be paid to the TRS. The policy 
embodied in this amendment is intended to encourage members 
and employers to promptly pay any amounts owed within one year 
by waiving the interest that could be charged. If the 
overpayment is not returned within one year, interest at the 
rate of 8% will be charged from the date the error is 
discovered. 

2, 44.517 FORMULA FOR DETERMINING CONTRIBUTIONS DUE ON 
TEBMINAIIQN PAX (1) Except as provided in s~teseetien (2), the 
formula for determining contributions due under e~tien (i) 
19 l 191 (5) (a) Option l. 19-20-716, MCA shall be a percentage 
of the termination pay, based upon the member's age at the 
time of retirement, times the total years of creditable 
service. ~he tetal eentribHtiens e~te te aaeq<~atel) eempensate 
the s~stem fer the aaditienal eene£it fel Eelminatien pa~ 
~tnaer e~tien (i), shall be ahiaea eetueen the membel ana the 
e~ls') er in ehe same rae ie as eM~leyee and emple) n 
eeHtrib~ttiens ref!<~hea Hnan 19 4 68i! ana 19 4 685, t1CA are ee 
the tetal. 

(2) remains the same. 

AUTH: 19-20-201, MCA 
IMP: 19-20-101, 19~20-716, MCA 

Amendments are necessary to correct statute site and to delete 
language that would change the contribution rate paid by 
employees and employers on termination pay. The formula has 
not resulted in any changes in the contribution rates since 
1989 but has the potential to cause the employer rate to 
increase thereby creating an unfunded mandate to school 
districts. 

2, 44.516 LIMIT ON EARNED COMPENSATION ( 1) The earned 
compensation for each year used in calculating a member's 
average final compensation may not exceed either the member's 
actual earned compensation or earnings adjusted by this rule 
for the preceding year, by more than 10% except for increases 
that: 

(a) 
(b) 

similarly 
similarly 

14-7/22/99 

result from collective bargaining agreements; 
have been granted by the employer to all other 

situated employees. The employer must certify the 
situated group of employees, the increase received 
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by each employee and the methodology for determining the 
increases; 

(c) result from compensation received for summer 
employment, provided summer compensation does not exceed the 
lessor of: 

ill He~ te eueeee one-ninth of the academic year contract 
for each full month or prorated for each portion of a month 
employed during the summer~ 

(iil 110\ of the summer compensation the member was 
eligible to earn each month during the preceding summer; 

(d) have resulted from change of employer; or 
(e) have resulted from re-employment for a period of not 

less than one year following a break in service. 
(2) The member must provide adequate documentation to 

permit the board to make an informed decision concerning 
exceptions to the 10\ limitation. Adequate documentation 
includes but is not limited to the following: 

(a) employment contracts; 
(b) official minutes of board meetings. 
(3) The assignment of additional duties of a one time or 

temporary nature shall not be exempt from the 10\ limitation. 
(4) The 10\ cap shall be calculated as per the following 

example and applied consistently to all members: 

¥1!~R 1 ~ a BI§~!!S!i 

~¥ ~t:l11P1 4& I QQQ r;g,ggg !i4,QQQ ,g,ggg 

llllHIIBR t::QIIP lil!l r. .. l,999 l,ggg g 

8X<m• ~HP g 1 !iiQ9 i UP 
'I'Q'Wll'. ~QIIPI!NSMiQII 4§ I ggg §!,ggg !i,;r;gg u,sgg 

'i'lll! E~P t!JI u, i!l!l 65 §59 ,; 1§9 

llH'I'I!R8N~8 lllllt'IIG'I' II IIIII l,!iQQ 9§9 g 
I'.I!SS 8/II!IIP'I' I!~RNUIQS 1 ggg 1 ggg g 
sxesss 111'1'1' NU'F o tol §gg g Q r;gg 

~HSROCS 1'!;~1'. llOMPilllll~'I'IQN §Q,!iQQ r;,,r;gg ,l,§QQ 
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(The following chart is all new text.) 

FY 1996 FY 1997 FY 1998 FY 1999 

BASE CONTRACT $64,7so,oo $70,230.oo $9o,ooo.oo $9o,ooo.oo 

10\ CAP NA NA 77,253.00 84,978.00 

EXCESS BASE EARNINGS NA NA 12,747.00 5,022.00 

SUMMER COMPENSATION (3 
months) 21,583.00 23,700.00 30,000.00 20,000.00 

SUMMER 10\ CAP NA 23,410.00 25,751.00 NA 

EXCESS SUMMER EARNINGS NA 290.00 4,249.00 NA 

TOTAL EXCESS $22,308.00 

AVERAGE FINAL COMPENSATION $93,640.00 $103,004.00 $104,978.00 

Average final compensation is equal to total compensation less 
excess earnings. 

AUTH: 19-20-201, MCA 
IMP: 19-20-715, MCA 

Amendments are necessary to clarify the application of the 10% 
limitations on compensation to summer employment as well as 
academic year earnings. The statement of intent attached to 
the enabling legislation stated that the legislature intended 
to limit the effect on the retirement system of isolated 
salary increases received by selected individuals through 
promotions or one-time salary enhancements during their last 
years of employment. As the 10% cap has been applied to 
regular earnings, more and more dollars have been reported as 
summer compensation for selected individuals. While the 
legislature intended that the Board adopt rules to allow for 
exemptions for summer employment, it is inconsistent with the 
legislature's intent to exempt a member's total summer 
compensation from the cap when summer compensation per month 
is greater than 1/9 of the member's academic year contract or 
increases more than 10\ per year over what the member could 
have earned each month in the preceding summer. 

5. ARM 2.44.404 which can be found on page 2-3254 of the 
Administrative Rules of Montana, is proposed to be repealed. 

AUTH: 19-4-201, MCA 
IMP: 19-4-401, MCA 
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ARM 2.44.410 which can be found on page 2-3256 of the 
Administrative Rules of Montana, is proposed to be repealed. 

AUTH: 19-4-201, MCA 
IMP: 19-4-412, MCA 

ARM 2.44.415 which can be found on page 2-3258 of the 
Administrative Rules of Montana, is proposed to be repealed. 

AUTH: 19-20-201, MCA 
IMP: Title 19, chapter 20, part 4 MCA 

ARM 2. 44. 502 which can be found on page 2-3261 of the 
Administrative Rules of Montana, is proposed to be repealed. 

AUTH: 19-4-201 and 19-20-201, MCA 
IMP: 19-4-801 through 19-4-804 and 19-20-801 through 19-

20-804, MCA 

ARM 2.44.503 which can be found on page 2-3261 of the 
Administrative Rules of Montana, is proposed to be repealed. 

AUTH: 19-4-201, MCA 
IMP: 19-4-801 and 19-4-802, MCA 

ARM 2. 44.510 which can be found on page 2-3265 of the 
Administrative Rules of Montana, is proposed to be repealed. 

AUTH: 19-4-201 and 19-20-201, MCA 
IMP: 19-4-804 and 19-20-804, MCA 

ARM 2. 44.516 which can be found on page 2-3267 of the 
Administrative Rules of Montana, is proposed to be repealed. 

AUTH: -19-4-201, MCA 
IMP: 19-4-101(5) and 19-4-208, MCA 

The above administrative rules are proposed to be 
repealed because the body of the rules have been substantially 
codified in chapter 111 of the session laws of 1999, or 
because the laws implemented by these rules have been 
repealed. 

ARM 2. 44.519 which can be found on page 2-3270 of the 
Administrative Rules of Montana, is proposed to be repealed 
because the laws implemented by this rule have been repealed 
under House Bill 72, adopted by the 1999 legislature and 
signed by the Governor. 

AUTH: 19-4-201, MCA 
IMP: 19-4-711, 19-4-712, and 19-4-713, MCA 
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6. Concerned persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data views or arguments may also be submitted to David 
L. Senn, Teachers' Retirement System, PO Box 200139, Helena, 
MT 59620-0139, and must be received no later than August 20, 
1999. 

7. Penney Clark, Teachers' Retirement system, PO Box 
200139, Helena, MT 59601-0139, has been designated to preside 
over and conduct the hearing. 

8. The Teachers' Retirement Board maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notice and specifies that the person wishes to receive 
notices regarding the Teachers' Retirement System. Such 
written requests may be mailed or delivered to Penney Clark, 
Teachers' Retirement System, 1500 Sixth Avenue, PO Box 200139, 
Helena, MT 59620-0139, faxed to the office at (406) 444-2641, 
or may be made by completing a request form at any rules 
hearing held by the Teachers' Retirement Board. 

9. The bill sponsor notice requirements of 2-4-302, MCA 
apply and have been fulfilled. 

David L. Senn, Executive Director 
Teachers' Retirement Board 

Certified to the Secretary of State July 12, 1999 
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BEFORE THE STATE AUD!TOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules 6.6.302 
through 6.6.309, the proposed 
repeal of rule 6.6.310, and 
the proposed adoption of new 
rule I pertaining to life 
insurance and annuities 
replacement. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT, 
REPEAL, AND ADOPTION OF 
RULES 

1. On September 13, 1999, at 10:00 a.m., a public 
hearing will be held in room 136 of the Mitchell Building, 126 
North Sanders, Helena, Montana, to consider the proposed 
amendment of rules 6.6.302 through 6.6.309, the proposed 
repeal of rule 6.6.310, and the proposed adoption of new rule 
I pertaining to life insurance and annuities replacement. 

2. The proposed amendments provide as follows (new text 
is underlined; text to be deleted is interlined): 

6.6.302 PURPOSE~ lll The purpose of this subchapter is: 
~ laL To regulate the activities of insurers and ~ 

producers with respect to the replacement of existing life 
insurance and annuities;~ 
~ lQL To protect the interests of life insurance ~ 

annuity purchasers ~eHeye~:fters by establishing minimum 
standards of conduct to be observed in ~ replacement or 
~re~esea ~e~laee~e!\t ef e~istiH~ life ifts~raftee I!!} financed 
purchase transactions. It will: 

+at lil AssHrift~ ~ that the pelie,eWfter reeeioea 
purchasers receive information with which a decision can be 
made in his or her own best interests; 

+5+ liil ReaHeiH~ ~ the opportunity for 
misrepresentation and incomplete disclosures; and 

+e+ !iii) Estal!!lishift~ Establish penalties for failure to 
comply with the requirements of this subchapter. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

6. 6. 303 DEFINITIONS~ {1) "Gash aL iaefta 11 ftleafts the 
eH!'!'eftl: illHsl::ral::eei ail iaefta whieh eaft l!!e appHeei I:S\ii!M 

pa~eftt ef the ~ress pre~iH~. 
(2!) "CSRI!!er;al::ieft" 11\efii'!S 8:1'!'1 fll::l::elllf't ey the eui!!ti~ 

iRsHrer er its a~e!\1: te esfttift~e enistift! life iRsHraftee ift 
feree uheft it has reeei;e\!1 preper ftetiee as :req:Hireei I!!' 
6.6.396(3) (a) et l:)!is !!!ttl!! ehapter trs~ a teplaeiH!J ifts~rer 
thai: the enietitt~ lite iftsHraftee is et will ee replaee6. 
~ lll "Direct-response ~ solicitation" means ftfty 

sale ef life iHsttraHee \Ohere the iHeH~er \!lees ftel: Htili~~ eft 
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sgene in ehe esle er 8eliwer} e£ ehe pelie} a solicitation 
through mailings. telephone. the internet or other mass 
communication media. 

#+- l.ll "Existing insurer" means the insurance company 
whose policy is or will be changed or eer~inseeci affected in 
etieh a manner ee described within the definition of 
•replacement". 

-ts+ ill "Existing life insttranee policy or contract" 
means awr an individual life insurance policy (policy) or 
annuity contract (contract) in force 4 including life instt~anee 
a policy under a binding or conditional receipt or a ~ 
inettranee policy or a contract that is within an unconditional 
refund period, bttt exelttain~ life ins~ranee eeeaineci ehreu~h 
ehe enereise e£ a ciiviaenci epeien. 

(4) "Financed purchase" means the purchase of a new 
policy involving the actual or intended use of funds obtained 
by the withdrawal or surrender of. or by borrowing from values 
of an existing policy to pay all or part of any premium due on 
the new policy. If a withdrawal. surrender. or borrowing 
involving the policy values of an existing policy are used to 
pay premiums on a new policy owned by the same policyholder 
within 13 months before or after the effective date of the new 
policy and is known or should be known to the proposing 
producer. or to the replacing insurer, or if the withdrawal. 
surrender. or borrowing is shown on any illustration of the 
existing and new policies made available to the prospective 
policy owner by the insurer or its producers. it will be 
deemed prima facie evidence of a financed purchase. 

(S) "Illustration" means a presentation or depiction 
that includes non-guaranteed or variable elements of a policy 
of life insurance over a period of years as described in 33-
20-604. MCA. 

(6) "6enetie Na~e" ~eans a shs!l: eiele uhieh is 
cieseriptioe ef the pre~itiM ana benefit pal:l:e!ns ef a pelie} er 
s !icier. "Policy summary." for the purposes of this 
subchapter; 

(al For policies or contracts other than universal life 
policies. means a written statement regarding a policy or 
contract which shall contain to the extent applicable. but 
need not be limited to. the following information: 

(il current death benefit: 
!iil annual contract premium: 
!iiil current cash surrender value; 
(ivl current djvidend: 
(vl application of current dividend; and 
!vil amount of outstanding loan. 
!bl For universal life policies. means a written 

statement that shall contain at least the following 
information: 

(i) the beginning and end date of the current report 
period: 

(iil the policy value at the end of the previous report 
period and at the end of the current report period; 

!iii) the total amounts that have been credited or 
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debited to the policy value during the current report period. 
identifying each by type {e.g .. interest. mortality. expense 
and riders) ; 

!ivl the current death benefit at the end of the current 
report period on each life covered by the policy; 

!vl the net cash surrender value of the policy as of the 
end of the current report period: and 

!vil the amount of outstanding loans. if any, as of the 
end of the current report period. 

(7l "Producer" shall be defined to include agents and 
producers. 

(8) "Registered contract" means a variable annuity 
contract or variable 'life insurance policy subject to the 
prospectus delivery requirements of the Securities Act of 
1933. 
---+9+ ill "Replacement" means ~g. transaction in which 
g new life i~s~~a~ee policy, contract or registered contract 
is to be purchased, and it is known or should be known to the 
proposing ~ producer, or to the proposing insurer, if 
there is no ~ producer, that by reason of such 
transaction~ existing life i~B~Ya~ee policy or contract has 
been, or is to be: 

(a) Lapsed, forfeited, surrendered, or partially 
surrendered. assigned to the replacing insurer or otherwise 
terminated; 

(b) Converted to reduced paid-up insurance, continued as 
extended term insurance, or otherwise reduced in value by the 
use of nonforfeiture benefits or other policy values; 

(c) Amended so as to effect either a reduction in 
benefits or in the term for which coverage would otherwise 
remain in force or for which benefits woUld be paid; 

(d) Reissued with any reduction in cash values; or 
(e) Ple~~e~ as eellate~al er e~e;eetea te eerrewin~ 1 

whether i~ si~~le lea~ e~ ~nder a eehed~le er eerrewi~~ e~er a 
peried ef time, i~ ame~nts e~eeedin~ 25' ef the lean wal~e set 
fetth in ehe pelie). Used in a financed purchase. 

!10) "Replacing insurer" means the insurance company 
that issues or proposes to issue a new policy or contract that 
replaces an existing policy or contract or is a financed 
purchase. 

(B) "ReplaeiA~ ine~ter" mea~e the irts~ranee eempan:r that 
iss~es a fie" pelie) •'hieh is a replaeement ef enietin~ life 
il'!s~raf!ee. 

+9+ ll!.l. "Sales r-repesal material" means il'l~i<'i~ttalil'led 
sales aid~ e£ all kil'!ds whieh are deei~fled te ;~etify the 
replaeemef!E et eef!serwati~n ef enietin~ life ine~ranee aftd 
~seel 13;, BPI hiS~! er, a~el'!t, er erel{er fer prel!entatien 1!6 

f'elie;,e1onere. S~;~lee aiel:e ef a ~el'!erally de11eriptLe nat~re, 
whiefi are mail'!~aifled in the i~s~~er'e aelwertieift~ eemplianee 
file, sfiall l'!e~ be eeftsiaereel a sales prepeeal within ~!he 
ffieafli~~ e£ this defil'litien a sales illustration and any other 
written, printed or electronically presented informatiQD 
created, or completed or provided by the company or producer 
and used in the presentation to the policy or contract owner 
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related to the policy or contract purchased. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

6.6.304 EXEMPTIONS Jll Unless otherwise specifically 
included, this subchapter shall not apply to transactions 
inyolying: 
~ lal Aftn~itiea Credit life insurance; 
~ lbl Insiwic~al eresit life ine~ranee Group life 

insurance or group annuities where there is no direct 
solicitation of individuals by an insurance producer. pirect 
solicitation shall not include any group meeting held by an 
insurance producer solely for the purpose of education or 
enrolling individuals in a group policy, Group life insurance 
or group annuity certificates marketed through direct response 
solicitation shall be subiect to the provisions of ARM 
6.6.307; 
~ ~ Ore~p life inaHranee, greHp ereait life 

ina~ranee, ana life inaHrenee pelieiee iasHea in eenneetien 
with a peneien, prefit eharing e! ether eenefit plan 
~~alif}ing fer taM 4e4Hetibilit} ef premiHma, preoiaea, 
hewewer1 that aa te 8ft} plan aese!ieea in this rHle, fHll ana 
eemplete diseleaHre ef all material faets shall ee giuen te 
the aeminiat!ate! ef any plan te ee replaeea An application to 
the existing insurer that issued the existing policy or 
contract when a contractual change or a conversion privilege 
is being exercised; 

+4+ lQl Variable life insHranee Hnaex .. hieh the death 
~eftefi~s aft~ eaeh wal~ea ;ar) ie aeeer~aAee ai~~ ~Hit val~es 
ef in•eBt~ente held in a ee~arate aeeeHfte, er·Proposed life 
insurance that is to replace life insurance under a binding or 
conditional receipt issued by the same company; 

+5+ .ill llhere the apl'lieatien is maae te the enistiHg 
ina~rer that iaaHea the existing life insHranee ana a 
eentraetHal ehange er eenuersien prioilege is being exereisea, 
er policies or contracts used to fund: 

(i) an employee pension or welfare benefit plan that is 
covered by the Employee Retirement and Income Security Act 
!ERISA); ' 

!ii) a plan described by section 401(a), 40l!k) or 
403(b) of the Internal Revenue Code. where the plan. for 
purposes of ERISA. is established or maintained by an 
employer; 

!iii) a governmental or church plan defined in section 
414. a governmental or church welfare benefit plan. or a 
deferred compensation plan of a state or local government or 
tax exempt organization under section 457 of the Internal 
Revenue Code; or 

!iv) a nonqualified deferred compensation arrangement 
established or maintained by an employer or plan sponsor. 

(f) Notwithstanding !el, this subchapter shall apply to 
policies or contracts used to fund apy plan or arrangement 
that is funded solely by contributions an employee elects to 
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make. whether on a pre-tax or after-tax basis. and where the 
insurance company has been notified that plan participants may 
choose from among 2 or more annuity providers or policy 
providers and there is a direct solicitation of an individual 
employee by an insurance producer for the purchase of a 
contract or policy. As used in this rule. direct solicitation 
shall not include any group meeting held by an insurance 
producer solely for the purpose of educating individuals about 
the plan or arrangement or enrolling individuals in the plan 
or arrangement; 

-+# la.J._ Whe!'l l!:he eniel!il'l!! life inettranee ie a !'lel'l 
eenvertisle term life il'le~!anee pelie' whieh will eMpire in 
fi~e )ears er lese aaa eanl'let ee renewea. Where pew coverage 
is provided under a life insurapce policy or contract and the 
cost is borne wholly by the ipsured's employer or by an 
association for which the insured is a member; or 

(h) Existing life insurapce that is a non-convertible 
term life insurance policy that will expire in 5 years or less 
and cannot be renewed. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

6.6.305 DUTIES OF~ PRODUCERS~ (1) Baeh a!!el'll!: 
shall s~emie l!e l!he replaein!J ine~!er wil!h er ae pare e£ eaeh 
applieatiel'l fe! life il'le~ral'lee. A producer who initiates an 
application shall submit to the insurer. with or as part of 
the application. a statement signed by both the applicant and 
the producer as to whether the applicant has existing policies 
or contracts. If the answer is "no." the producer's duties 
with respect to replacement are co!!IDlete, 

(a) A eeal!emenl! eignea B) !!he appliea!'ll!: ae ee wheeher er 
net stteh inettranee Jill replaee eMistin!! life il'lettral'lee, a!'la 

(I!!) A ei!JI'lee etatement as te "heeher er Hel! l!he agent: 
kneds replaeement is er may ee in•eloee in the l:ral'leael:iel'l. 

(2) llhere a !!eplaeement is irtveloea, the ll!Jertl: ehall. 
If the applicant answered "yes" to the question regardipg 
existing coverage referred to in (1), the producer shall 
presept and read to the applicant. not later than at the time 
of taking the application. a notice regarding replacements in 
the form as described in Appendix A or other substantially 
similar form approved by the commissioner. The notice shall 
be completed and signed by both the applicant and the producer 
attesting that the notice has been read aloud by the Producer 
or that the applicant did pot wish the notice to be read aloud 
(in which case the producer need not have read the noti£e 
aloud) and left with the applicapt, 

(a) 9etail'l ;tith er ae ~art e£ eaeh !lpplieal! iel'l a liet ef 
all eMisl!:il'l! life inettra!'lee ~e ee re~laeea. Stteh eMietiniJ 
life instt!al'lee shall ee ieenl!ifiea e, name e£ il'le~rer ana the 
pelie) l'lttmee!. In !:he e~eftt that a pelie) l'lttmeer hae net eeen 
aeei!nea B} the enietift! iRe~rer, alterl'lal:ioe iael'll!ifieaeieft 
infe!matien, ettefi ae an a~~lieatien er reeeipl: n~meer, mMet ee 
lietea. 
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(~) Preeene ee ehe applieane, net later than at the time 
e£ l!alt:l:ng ehe appl:l:eal!ien, a "!15tiee Reger sing Replaeement 5£ 
Life lfta~~aftee' ift the ferm a~hataRtiall) 88 eeeeEi~ea ift 
6:6:319(1) er (i) Sample ferm A er B, whiehe;er ie 
appliea~le. fhe nee:l:ee mtiee ~e eigne~ ~, the agent ens 
reeeipe e£ it aeltnewlesgea ~, ehe applieant. A eep)l e£ the 
netiee m~et ~e lefe with ehe applieant. 

lei s~~mh te the replae:l:ng ine~rer .. hh the 
applieaeien, a eep)l e£ the "Neeiee Regaraing replaeement e£ 
:t:.ife 'ine~ranee", eignea ~, the agent ana reeeipt e£ it 
aeltnewleagea ~y ehe applieant ans a eepal!'ete statement 
inel~aing the infermatien aeeeribes in (2) (a) ~nleee e~eh 
infermatien ie inel~aea in the applieatien. 

(3) The notice shall list all life insurance policies or 
~nn~ities proposed to be replaced. properly identified by name 
of insurer. the insured or annuitant. and policy or contract 
DUmber if available; and shall include a statement as to 
whether each policy or contract will be replaced or whether a 
policy will be used as a source of financing for the new 
policy or contract. If a policy or contract number has not 
been issued by the existing insurer. alternative 
igentification. such as an application or receipt number. 
shall be listeg. 

. (4) In connection with a replacement transaction the 
producer shall leave with the applicant at the time an 
application for a new policy or contract is completed the 
original or a copy of all sales material. With respect to 
e1eptronically presented sales material. it shall be provided 
to the policyholder in printed form no later than at the time 
of po1ipy or contract geliyery. 

(5) Except as provided in [RULE Il. in connection with a 
replapement transaction the producer shall submit to the 
insurer to whiph an application for a policy or contract is 
presenteg. a copy of eaph document required by this rule, a 
statement identifying any preprinted or electronically 
Presented company approved sales materials used. and copies of 
any individualized sales materials. including any 
il1ustrations used in the transaction. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

6.6.306 OQTlES OF REPLACING INSURERS TijAT USE PRODUCERS7 
J1l Baeft Where a replacement is involved in the 

transaction. the replacing insurer shall: 
+rT 121 In£erm ite £iela repreeeHtatioee e£ the 

re~iremeftte e£ this eHs ehapte!. Verify that the required 
fQrms are received and are in compliance with this subchapter: 

lbl Notify any other existing insurer that may be 
affected by the proposed replacement within 5 business days of 
repeipt of a completed application indicating replacement or 
when the replacement is identified if not indicated on the 
application. ang mail a copy of the available illustration or 
policy summary for the proposed policy or available disclosure 
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document for the proposed contract within 5 business days of B 
request from an existing insurer: 

(cl Retain copies of the notification regarding 
replacement required in ARM 6.6.305(2), indexed by producer, 
in its home or regional office for at least 5 years or until 
the next regular examination by the insurance department of B 
company's state of domicile, whichever is later: and 

(d) Provide to the policy or contract owner notice of 
the right to return the policy or contract within 30 days of 
the delivery of the contract and receive Bn unconditional full 
refund of all premiums or considerations PBid on it. including 
any policy fees or charges or. in the case of B variable or 
market value adjustment policy or contract. B pAyment of the 
cash surrender value provided under the policy or contract 
plus the fees and other charges deducted from the gross 
premiums or considerations or imposed under such policy or 
contract. 

(2) Re!!:ttite nith e:t a!! J'!lrt e:€ eaeh eemJ'letei!i 
apJ'lieatien fer life ins~ranee. In trAnsactions where the 
replacing insurer and the existing insurer are the same or 
subsidiaries or affiliates under common ownership or control, 
allow credit for the period of time thBt has elapsed under the 
replaced policy's or contract's incontestability and suicide 
period up to the face amount of the existing policy or 
contract. With regard to financed purchases the credit may be 
limited to the amount the face amount of the existing policy 
is reduced by the use of existing policy values to fund the 
new policy or contract. 

(a) A statement si!Jnea b:~~ the IIJ!'l'lieal'lt as te ~chether er 
net st~eh il'ls~ranee nill rel'laee e~istin§ life inl!!ttranee; ana 

(~) h state~ent Si!JI'Ie~ "' the a§ent as te nhether er net 
he er ehe ltnewE! l!'ef!!laeement is er ma)' be in.eloea in the 
transaetiel'l. 

(3) Where a ret'laeement i!! inuelue~ If an insurer 
prohibits the use of sales material other than that Bpproved 
by the company. as an alternative to the requirements of ARM 
6.6.305(5) the insurer may: 

(a) Re!!:~il!'e with er as J'art et eaeh aJ'J'lieatien fer life 
inst~ranee a li!!t e:€ all e:€ the arl'lieal'lt 1 1!! e~istin§ life 
ins~ranee te he reJ'laee~. Stteh enietin§ life inst~ranee shall 
be iaen~ified b) na~e ef inettre~ an~ the l'elie) ntt~ber. In 
the event that a J!'elie) nt~mber has net been asei!Jnee!l hl' the 
exietin~ inett~er, alterfta~ioe i6el'l~ifieatien infermatien 1 stteh 
as an a~J'lieatiel'l er reeeil't ftttftlber, m~st he li!!tea. Require 
with each application a statement signed by the producer that; 

!il Represents that the producer used only company­
approved sales material; " 

(iil Lists. by identifying number or other descriptive 
language, the sales material that was used: and 

(iiil States that copies of all sales mAterial were left 
with the applicant in accordance with ARM 6.6,305(4): and 

(bl Re!!:ttire t'reftl the a!Jel'lt ilith the al'l'lieatien fer life 
iftst:tPaRee a eeflr et the "!lstiee Re!_!ar6ift!J ReJ'laeement ef hi fe 
Ine~ranee" si§ne~ ~) ~he a§el'\t an~ reeeil't ef it aeltne,.,lel!i§i!li 
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B) ehe a~~lieane, ana a ee~~ ef all sales p!e~eeale ~sea ter 
~~eaeneaeien ee ehe a~~lieane. Within 10 days of the issuance 
of the policy or contract; 

(il Notify the applicant by sending a letter or by 
yerbal communication with the applicant by a person whose 
duties are separate from the marketing area of the insurer, 
that the producer has represented that copies of all sales 
material have been left with the applicant in accordance with 
ARM 6.6.30514); 

(jil Provide the applicant with a toll free number to 
contact company personnel involved in the compliance function 
if such is not the case; and 

J1iil Stress the importance of retaining copies of the 
giles material for future reference; 

(c) Unless eeherwiee ~eaifiea ey the previeiene ef 
(3) (9) et (3) (e) f~rnieh ee the ap~lieant a Pelie} s~~~at} in 
aeeeraanee with the preoieiene ef the Life lne~ranee 
Selieitetien Re~~laeien (S~b Chapter 2). Keep a copy of the 
letter or other verification in the policy file at the home or 
regional office for at least 5 years after the termination or 
expiration of the policy or contract; and 

(9) Bela~. if ie ie net alee the enistin~ ine~rer, the 
i11a~e ef itll ~elie) fer tooent} aaye after it eenas the 
ellillein~ ine~Jfer a lfritl'.en ee~~~nieal'oien that inelttaee the 
na~e e£ the ins~rea, the iaentifieatien infe!~atien with 
rea~eet te the exietin! life ine~ranee te ee teplaeea that is 
eetainea ~~HI~ant l'.e (3) (a), ana a espy ef t:he pelie) s~~~~u·y, 
~nless it pteviaee in ita "!letiee Re!Jarain!J Rerolaee~eHt ef 
'!:rife I11e~tanee" ane in either its J!!lelie) er iH a separate 
writ~en neeiee ehat is aeliw ere a ooit:h the peliq t:hat the 
a~~lieant has a ~i~he te an ~neenait:ienal ref~na ef all 
~re~ht~a paie, oohieh ri~ht Ma) be enereisea >tH:hin a J!!leried e£ 
eweftty lia')'e ee!lltfteneing frelft the eal'.e e£ seliver} ef t;he 
palie~, ana it eenlie the ootitten ee~~~nieatien te~~itea ey 
this t~le ee the eltieting iHa~rer ui~hin 3 ne1fllil'l!'f dll}B ef the 
a~~ote iee pelie~ ie iee~ea, ifl \lhieh event Hte t erolaein!J 
ins~re~ ~a~ iae~e he ~elie) i~~eaiatel). 
~ l£1 Provide, if it ie alee the eltietin~ ine~tet, the 

policyowner a P~olicy S~ummary for the new policy prepares in 
aeeeraaHee with (3) (e), prior to accepting· the applicant's 
initial premium or premium deposit~ , ~nlees the replaein~ 
ine~rer ~reoiaee in ite 11 Netiee Regarein!! Replaeelftent ef Life 
Ine~raftee" ana in either ite pelie} et iH separate ooritten 
netiee l'ohet is aeli;e~eli ~ith l;he pelie} that the applieant 
has a ~i~ht te an ~neenaitienal ref~na ef all pre~i~~s paia, 
whieh ri!'fht ~a} ~e exereiaea within a peried e£ 29 aaye 
ee~enein~ txe"' the lia~e ef aelivety ef the pelie), in whieh 
e'<~~ent, the replaein! irte~rer ~~et htrnieh !:he Pelie) G~mmaFy 
at ex p!ier te aelioex} ef the pelie). 

If) !laintain espies ef l'ol!e urH:ten ee~~ttnieatieH 
rei!J~iree ~) (3) (9), the "!letiee Re!Jardin!J Re~laee~eHt ef Life 
Ine~ra!'lee", the pelie')' ~~~~~ar}, end ell salee prepeeals t:teea, 
ana a replaee~ene re!Jietet, eteee inaeltea, B} repleein!'f a~ent 
ana existing ine~rer te ee replaeea, fer at least: three }ears 
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er ~H~il ~ke eeHel~e~eH ef ~ke Hen~ eHeeee~ift~ re~~ler 
exeMiHa~ieft e, eke ifte~taftee ~e~aE~Meft~ ef i~e e~e~e ef 
aemieile, nhiehe'f er ie later. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

6.6.307 DUIIES OF INSQRERS WITH RESPECT TO DIRECT-
RESPONSE SALES. Seen iftBHEe!! ehall. (1) Iftferm i~e 
res~sfteiele ~ereeHHel ef ~he re~Hiremeft~e ef ~hie e~e ehe~~er 
In the case of an application that is initiated as a result of 
a direct response solicitation. the insurer shall require. 
with or as part of each completed application for a policy or 
contract. a statement asking whether the applicant. by 
applying for the proposed policy or contract. intends to 
replace. discontinue or change an existing policy or contract, 
If the applicant indicates a replacement or change is not 

intended or if the applicant fails to respond to the 
statement. the insurer shall send the applicant. with the 
policy or contract, a notice regarding replacement in Appendi~ 
B. or other substantially similar form approved by the 
commissioner. 

(2) Reqtti~e .. i~h er ae !'SEt e£ eaeh eem~letea 
a~~lieatieH fer life iHeHraHee a eea~emeH~ ei~fte5 e) ~he 
a~~lieaHt as te whether BE Het stteh iHettraHee '~ill Ee~laee 
enietiH~ lHe htel:lraHee. If the insurer has proposed the 
replacement or if the applicant indicates a replacement is 
intended and the insurer continues with the replacement. the 
insurer shall: 

(a) Provide to applicants or prospective applicants with 
t.he policy or cpntract a notice. as described in Appendix c. 
or other substantially similar form approved by the 
commissioner. In these instances the insurer may delete the 
references to the producer, including the producer's 
signature. without having to obtain approyal of the form from 
the commissioner. The insurer's obligation to obtain the 
applicant's signature shall be satisfied if it can demonstrate 
that it has made a diligent effort to secure a signed copy of 
the notice referred to in this rule. The requirement to make 
a diligent effort shall be deemed satisfied if the insurer 
includes in the mailing a self-addressed postage preoaid 
envelope with instructions for the return of the signed notice 
referred to in this rule• and 

(b) Comply with the requirements of ARM 6.6.306{1) (b), 
if the applicant furnishes the names of the existing insurers. 
and the requirements of ARM 6.6.306(1) (c). (1) (d) and {21. 

( 3) llhe~ e ftB l Bf?ilaeemeft~ ie pre~eee~ e, ePl ifti!IHPer ift 
tne seliei~a~ieH ef a sireet ree~enee ~ale eft~ a re~leeemeftt 
ie inoehee. 

{a) At ehe time the ~eliel ie maile~ ~e the e~~lieaft~, 
i!!el"'ee a "Ne!!iee Re~!uaiHg Re~laeemeftt ef bife IHettEenee" ift 
a ferM e~eetaHtiall" as eeeeEieed ift 6.6.319{3) Sem~le £e:r11t C. 

(4) llhel"e a re~laeemeHt i~ ~l"e~eee~ Bl aft iftettter iH ~he 
seliei!!atieP! et a ~iree!! I"BEI:!!BHi!le eele a Ee~laeemen!! is 
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iruelwe8. 
(al Re~eee ~rem ehe a~~lieane wieh er aa ~are ef the 

a~~lieaeien a liae e~ all enieein~ li~e inaHranee ee be 
re~laees. 6Heh eHieeil'l! life il'laHranee ehall be iseRtifiee by 
ehe name e~ inaHrer. 

(b) I~ ehe a~~lieane fHEftiahee the name ef the exieting 
irtattrera, ehert ehe re~laein~ sireee ree~enae irteHrer ehall 
mail ehe a~~lieaftt a "Neeiee Re!arelirtg ReplaeeMertt ef Life 
IfteHrartee" irt a ~erm eHeaearttiall')' ae aeeeribee irt 6.6.319(3) 
Sa~le terM e ~oiehin ehree 11erlfin! ea~ e after reeeipe ef tfie 
a~~lieaeieft afta ehall ee~l} uith all e~ the ~reoieiene ef 
6.6.396(J)(e)(ell(e) aftel (£), enee~t thae it need net Maintain 
a re~laeemertt re!iaMr rei!Hirea b')' 6. 6. 3 9 6 ( 3) ( f 1 . 

(e) If the a~plieartt !ieee rtet fHrnieh the naMee ef the 
exieeiR! inet:trere, theft the replaeift! aireee reepenee inettrer 
ehall at the time the ~elie} ie mailed te the applieartt, 
irtelttae a "Netiee Re~arain! Re~laeelftent of bife IneHraftee" in 
a ferlft et:tbetantiall) ae aeeerieed in 6.6.319!31 SaMple ferlft e. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

6. 6. 308 DUT!SS OF THE EXISTING INSURER-,- Eaeh eldetiHg 
ifta~re! -hieh ~ft~er~aJeee 8 eoneerwa~ieft effer~ ahall. 

(ll FHrnieh the ~elieyeolfter wiEh a l'elie) !!lliffiffit!!') fer 
the enietin~ !He iH!!It:IUtnee wi'ehin t\leHE) aaye freffi the date 
it reeeiwee the w£it'een eelftmHnieatieH reqHirea b) 
6.6.396(3) (ell freM the replaeing iHeHrer. Slieh pelie) !!lliMMB£)' 
ehall be eeMple'eeel in aeeerelaHee with the pre•ieiene of the 
bife Inettranee Selieitatiel'l Re"'JHlatien, (Stte ChapEn 2) elfeept 
that in£erlft8tien relating te p!effiittffie, eaeh ;alttee, death 
eerte~ite a!lel elivielenele, H an')' shall be el!lmpl:ltea rl!'em the 
ettrrent pelie) )ear e£ the enietifl"'' life ineHraHee. ~he 
~elie} et:tffiMBr) ehall il'lelHI!ie the amettnt ef a!l) etttstaHain"'J 
f'elie} iRaebteaneee, the slim e£ aH) ether ehiaena, 
aeeHffit:llatiel'le er aelai'eie!ls, al'lel ma) inelHae aR) ether 
irt~exmatiel'l that ie rtee in oielatien ef any regttlatie!l er 
etatHI!e. hife ineHranee eest i!lelex ana ei!Hi .•ale!lt le ;el 
aftl'lttal elioielend fi"'Jt~Eee neee l'let ee inelttaee ifl the pelie) 
sliftll'llary. If inaen H~Hree are inelHeea in the peliey 
Bliffilftar), the polie)eotner MHat be netifiea at the tiMe the 
f'elie')' attffimar) ie aelioel!'ea that eHeh figttl!'es shettla el'll) be 
tteeel fer eeM~arin! 'ehe relative eeete ef similar pelieiee. 

(2) FHrrtieh the replaeiHg iHeHrel!' otith a eepy ef the 
~elie) ei:IMffiar) fer the exietiR! life ins1:1raaee .. ithin th£ee 
uexl!in~ ela')' a ef the aate that the pelis} SliMffil!l£) ie ee!lt h) 
tfte l!nie!:ift~ il'let:treP te eiEhel!" ita a~eflt or 6:ireetl) eo t:.A:e 
pelie)'Bhl'ler. 

(3) llaintain a Hle eeatainin!!J the felle .. ing. 
(a) Written eemMttnieation reqHired b) 6.6.396(3) (al 

reeei;ea fxem ref'lsein! inst~rere; ana 
(e) €epiee e£ pelie) slilftMaries prepa£ea pttrsttant te Ill 

ana all ealee prepeeale tteee. 
1'hie Material ehall be ineenea b) £eplaeiH"'J inettrex aHa 
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held fer three )e6!e er tlntil the eenel~eien e£ the ne~t 
re~ular e~a~inatien eenauetea e, the ineuranee ee~art~ent ef 
He aen~ieile '•'hiehe • er is l!lter. ( 1) Where a replacement is 
involved in the transaction. the existing insurer shall: 

(al Upon notice that its existing policy or contract may 
be replaced or a policy may be part of a financed purchase. 
retain copies of the notification in ita home or regional 
office. indexed by replacing insurer. notifying it of the 
replacement for at least 5 years or until the conclusion of 
the next regular examination conducted by the insurance 
department of its state of domicile. whichever is later; 

(b) Send a letter to the policy or contract owner of the 
right to receive infdrmation regarding the existing policy or 
contract values including. if available. an in forQ~ 
illustration or policy summary if an in forQe illustration 
cannot be produced within 5 business days of reQeipt of a 
notice that an existing oolicy or contract is being reolaced. 
The information shall be provided within 5 business days of 
receipt of the request from the policy or contract owner; 

(cl Upon receipt of a request to borrow. surrender or 
withdraw any policy or contract values. send to the applicant 
a notice. advising the policy or contract owner of the effeQt 
release of policy or contract values will have on the non­
guaranteed elements, face amount or surrender value of the 
policy or contract from which the values are released. The 
notice shall be sent separate from the check if the check is 
sent to anyone other than the policy or contract owner. In the 
case of consecutive automatic premium loans or systematiQ 
withdrawals from a contract, the insurer is only required to 
send the notice at the time of the first loan or withdrawal, 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

6.6.309 VIOkATIONS AND PENALTIES~ (1) An) insurer, 
a~ent, re~reeen~atioe, etfieer er en~~le)ee e£ eueh ineurer 
failin~ te ee!ll~l) oiith the re~tlire~ente e£ thie e~e ehe~eer 
shall be s~bjeet ee etlefi penalties as ~a~ ee e~~re~!iate ufteer 
the Il'!s~ranee lsalfe ef P!et~tat'la. The following practices shall 
be considered violations of this subchapter; 

{a) Any deceptive or misleading information set forth in 
sales material; 

(b) Failing to ask the applicant in completing the 
application the pertinent questions regarding the possibility 
of financing or replacement: 

(c) The intentional incorreQt recording of an answeri 
(d) Advising an applicant to respond negatively to anv 

question regarding replacement in order to prevent notice to 
the existing insurer; or 

(e) Advising a policy or contract owner to write 
directly to the company in such a way as to attempt to obscure 
the identity of the replaQing producer or company. 

(2) ~his sue eha~ter aeee ftet ~rehieie the tlse e£ 
adai'eienal n~ate~ial ether thaft that .. hieh is re~t1ired that is 
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net in oielaeien e£ ehie e~5 eha~ter er an~ ether Ueneana 
atat~te er re!Hlatien. 
~ 111 Pelie)ewnere Policy and contract owners have the 

right to replace existing life insurance policies or annuity 
contracts after indicating in or as part of the applications 
for new coverage that replacement li£e ins~tanee that s~eh is 
not their intention; however, patterns of such action by 
pelie)ewnere policy or contract owners of the same producer 
whe p~rehaee the te~laeing pelieies ~reM the same agent shall 
be deemed prima-facie evidence of the agent's producer's 
knowledge that replacement was intended in connection with the 
sale e£ these pelieies, and s~eh patterns er identified 
transactions. and these patterns of action shall be deemed 
prima facie evidence of the agent's producer's intent to 
violate this subchapter. 

!3l Where it is determined that the requirements of this 
subchaPter have not been met. the replacing insurer shall 
provide to the policy owner an in force illustration if 
ayailable or policy summary for the replacement policy or 
ayailable disclosure document for the replacement contract and 
the notice regarding replacements in Appendix A. 

!4l Violations of this subchapter may subj~ct the 
violators to penalties that may include the revocation or 
suspension of a producer's or company's license. monetary 
fines and the forfeiture of any commissions or compensation 
paid to a producer as a result of the transaction in 
connection with which the violations occurred. In addition, 
where the commissioner has determined that the violations were 
material to the sale. the insurer may be required to make 
restitution. restore policy or contract values and pay 
interest. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

3. ARM 6.6.310 SAMPLE FORMS, the rule proposed for 
repeal, is found at page 6-112 of the ARM. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-18-204, MCA 

4. The new rule proposed for adoption provides as 
follows: 

RULE 1 DUTIES OF ALL INSURERS THAT USE PRODUCERS 
(1) Each insurer shall: 
(a) Maintain a system of supervision and control to 

insure compliance with the requirements of this subchapter 
that shall include at least the following: 

!il Inform its producers of the requirements of this 
subchapter and incorporate the requirements of the subchapter 
into all relevant producer training manuals prepared by the 
insurer; 

Iii) Provide to each producer a written statement of the 
company's position with respect to the acceptability of 
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replacements providing guidance to its producer as to the 
appropriateness of these transactions; 

(iii) A system to review the appropriateness of each 
replacement transaction that the producer does not indicate is 
in accord with (a) (ii); 

(iv) Procedures to confirm that the requirements of this 
subchapter have been met; and 

(v) Procedures to detect transactions that are 
replacements of existing policies or contracts by the existing 
insurer, but that have not been identified as such by the 
applicant or producer. 

(b) Have the capacity to produce, upon request, and make 
available to the insurance department, records of each 
producer's: 

(i) Replacements, including financed purchases, as a 
percentage of the producer's total annual sales for life 
insurance and annuity contracts not exempted from this 
subchapter; · 

(ii) Number of lapses of policies and contracts by the 
producer as a percentage of the producer's total annual sales 
of life insurance and annuity contracts not exempted from this 
subchapter; 

(iii) Number of transactions that are unidentified 
replacements of existing policies or contracts by the existing 
insurer detected by the company's monitoring system as 
required by (a) (v) of this rule; and 

(iv) Replacements, indexed by replacing producer and 
existing insurer. 

(c) Require with or as a part of each application for 
life insurance or an annuity a signed statement by both the 
applicant and the producer as to whether the applicant has 
existing policies or contracts; 

(d) Require with each application for life insurance or 
an annuity that indicates an existing policy or contract a 
completed notice regarding replacements as contained in 
Appendix A; 

(e) When the applicant has existing policies or 
contracts, retain completed and signed copies of the notice 
regarding replacements in its home or regional office for at 
least 5 years after the termination or expiration of the 
proposed policy or contract; 

(f) When the applicant has existing policies or 
contracts, obtain and retain copies of any sales material as 
required by ARM 6.6.305(5), the basic illustration and any 
supplemental illustrations used in the sale and the producer's 
and applicant's signed statements with respect to financing 
and replacement in its home or regional office for at least 5 
years after the termination or expiration of the proposed 
policy or contract; 

(g) Ascertain that the sales material and illustrations 
used in the replacement meet the requirements of this 
subchapter and are complete and accurate for the proposed 
policy or contract; and 

(hl If an application does not meet the requirements of 
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this subchapter, notify the producer and applicant and fulfill 
the outstanding requirements. 

5. The following Appendices A through D are all new 
text. These will be appendices to ARM Title 6, Chapter 6, 
Subchapter 3. 
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IMPORTANT NOTICE: 
REPLACEMENT OF LIFE INSURANCE OR ANNUITIES 
This document must be completed and signed 

by the applicant and the producer, if there is one, 
and a copy left with the applicant. 

You are contemplating the purchase of a life insurance policy 
or annuity contract. In some cases this purchase may involve 
qiscontinuing or changing an existing policy or contract. If 
so, a replacement is occurring. Financed purchases are also 
considered replacements. 

A replacement occurs when a new policy or contract is 
purchased and, in connection with the sale, you discontinue 
making premium payments on the existing policy or contract, or 
an existing policy or contract is surrendered, forfeited, 
assigned to the replacing insurer, or otherwise terminated or 
used in a financed purchase. 

A financed purchase occurs when the purchase of a new life 
insurance policy involves the use of funds obtained by the 
withdrawal or surrender of or by borrowing some or all of the 
policy values, including accumulated dividends, of an existing 
policy, to pay all or part of any premium or payment due on 
the new policy. A financed purchase is a replacement. 

You should carefully consider whether a replacement is in your 
best interests. You will pay acquisition costs and there may 
be surrender costs deducted from your policy or contract. You 
may be able to make changes to your existing policy or 
contract to meet your insurance needs at less cost. A financed 
purchase will reduce the value of your existing policy or 
contract and may reduce the amount paid upon the death of the 
insured. 

We want you to understand the effects of replacements before 
you make your purchase decision and ask that you answer the 
following questions and consider the questions on the back of 
this form. 

1. Are you considering discontinuing making premium 
payments, surrendering, forfeiting, assigning to the 
insurer, or otherwise terminating your existing policy or 
contract? 

YES NO 

2. Are you considering using funds from your existing 
policies or contracts to pay premiums due on the new 
policy or contract? 

YES NO 
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If you answered "Yes" to either of the above questions, 
list each existing policy or contract you are 
contemplating replacing (include the name of the insurer, 
the insured, and the contract number if available) and 
whether each policy will be replaced or used as a source 
of financing: 

INSURER 
NAAE 

CONTRACT OR 
POLICY # INSURED 

REPLACED (R) OR 
FINANCING (F) 

1. 
2. 
3. 

Make sure you know the facts. Contact your existing 
company or its agent for information about the old policy 
or contract. [If you request one, an in force 
illustration, policy summary or available disclosure 
documents must be sent to you by the existing insurer.] 
Ask for and retain all sales .material used by the agent 
in the sales presentation. Be sure that you are making an 
informed decision. 

The existing policy or contract is being replaced because 

I certify that the responses herein are, to the best of my 
knowledge, accurate: 

Applicant's Signature and Printed Name Date 

Producer's Signature and Printed Name Date 

I do not want this notice read aloud to me. 
(Applicants must initial only if they do not want the notice 
read aloud.) 
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A replacement may not be in your best interest, or your 
decision could be a good one. You should make a careful 
comparison of the costs and benefits of your existing policy 
or contract and the proposed policy or contract. One way to do 
this is to ask the company or agent that sold you your 
existing policy or contract to provide you with information 
concerning your existing policy or contract. This may include 
an illustration of how your existing policy or contract is 
working now and how it would perform in the future based on 
certain assumptions. Illustrations should not, however, be 
used as a sole basis to compare policies or contracts. You 
should discuss the fqllowing with your agent to determine 
whether replacement or financing your purchase makes sense: 

PREMIUMS: Are they affordable? 
Could they change? 
You're older--are premiums higher for the 
proposed new policy? 
How long will you have to pay premiums on the 
new policy? On the old policy? 

POLICY VALUES: New policies usually take longer to build cash 
values and to pay dividends. 
Acquisition costs for the old policy may have 
been paid, you will incur costs for the new 
one. 
What surrender charges do the policies have? 
What expense and sales charges will you pay on 
the new policy? 
Does the new policy provide more insurance 
coverage? 

INSURABILITY: If your health has changed since you bought 
your old policy, the new one could cost you 
more, or you could be turned down. 
You may need a medical exam for a new policy. 
[Claims on most new policies for up to the 
first two years can be denied based on 
inaccurate statements. 
Suicide limitations may begin anew on the new 
coverage.] 

IF YOU ARE KEEPING THE OLD POLICY AS WELL AS THE NEW POLICY: 

How are premiums for both policies being paid? 
How will the premiums on your existing policy 
be affected? · 
Will a loan be deducted from death benefits? 
What values from the old policy are being used 
to pay premiums? 
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IF YOU ARE SURRENDERING AN ANNUITY OR INTEREST SENSITIVE LIFE 
PRODUCT: 

Will you pay surrender charges on your old 
contract? 
What are the interest rate guarantees for the 
new contract? 
Have you compared the contract charges or other 
policy expenses? 

OTHER ISSUES TO CONSIDER FOR ALL TRANSACTIONS: 

14-7/22/99 

What are the tax consequences of buying the new 
policy? 
Is this a tax free exchange? (See your tax 
advisor,) 
Is there a benefit from favorable 
"grandfathered" treatment of the old policy 
under the federal tax code? 
Will the existing insurer be willing to modify 
the old policy? 
How does the quality and financial stability of 
the new company compare with your existing 
company? 

MAR Notice No. 6-116 



~1593-

APPENDIX B 

NOTICE REGARDING REPLACEMENT 
REPLACING YOUR LIFE INSURANCE POLICY OR ANNUITY? 

Are you thinking about buying a new life insurance policy or 
annuity and discontinuing or changing an existing one? If you 
are, your decision could be a good one--or a mistake. You will 
not know tor sure unless you make a careful comparison of your 
existing benefits and the proposed policy or contract's 
benefits. 

Make sure you understand the facts. You should ask the company 
or agent that sold you your existing policy or contract to 
give you information about it. 

Hear both sides before you decide. This way you can be sure 
you are making a decision that is in your best interest. 
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APPENDIX C 
IMPORTANT NOTICE: 

REPLACEMENT OF LIFE INSURANCE OR ANNUITIES 

You are contemplating the purchase of a life insurance policy 
or annuity contract. In some cases this purchase may involve 
discontinuing or changing an existing policy or contract. If 
so, a replacement is occurring. Financed purchases are also 
considered replacements. 

A replacement occurs when a new policy or contract is 
purchased and, in connection with the sale, you discontinue 
making premium payments on the existing policy or contract, or 
an existing policy or contract is surrendered, forfeited, 
assigned to the replacing.insurer, or otherwise terminated or 
used in a financed purchase. 

A financed purchase occurs when the purchase of a new life 
insurance policy involves the use of funds obtained by the 
withdrawal or surrender of or by borrowing some or all of the 
policy values, including accumulated dividends, of an existing 
policy, to pay all or part of any premium or payment due on 
the new policy. A financed purchase is a replacement. 

You should carefully consider whether a replacement is in your 
best interests. You will pay acquisition costs and there may 
be surrender costs deducted from your policy or contract. You 
may be able to make changes to your existing policy or 
contract to meet your insurance needs at less cost. A financed 
purchase will reduce the value of your existing policy or 
contract and may reduce the amount paid upon the death of the 
insured. 

We want you to understand the effects of replacements and ask 
that you answer the following questions and consider the 
questions on the back of this form. 

1. Are you considering discontinuing making premium 
payments, surrendering, forfeiting, a~signing to the 
insurer, or otherwise terminating your existing policy or 
contract? 

YES NO 

2. Are you considering using funds from your existing 
policies or contracts to pay premiums due on the new 
policy or contract? 

YES NO 

Please list each existing policy or contract you are 
contemplating replacing (include the name of the insurer, 
the insured, and the contract number if available) and 
whether each policy will be replaced or used as a source 
of financing: 
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INSURER 
NAME 

CONTRACT OR 
POLICY # INSURED 

REPLACED (R) OR 
FINANCING (F) 

1. 
2. 
3. 

Make sure you know the facta. Contact your existing 
company or ita agent for information about the old policy 
or contract. [If you request one, an in force 
illustration, po~icy summary or available disclosure 
documents must be sent to you by the existing insurer.) 
Ask for and retain all sales material used by the agent 
in the sales presentation. Be sure that you are making an 
informed decision. 

I certify that the responses herein are, to the best of my 
knowledge, accurate: 

Applicant's Signature and Printed Name Date 
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A replacement may not be in your best interest, or your 
decision could be a good one. You should make a careful 
comparison of the costs and benefits of your existing policy 
or contract and the proposed policy or contract. One way to do 
this is to ask the company or agent that sold you your 
existing policy or contract to provide you with information 
concerning your existing policy or contract. This may include 
an illustration of how your existing policy or contract is 
working now and how it would perform in the future based on 
certain assumptions. Illustrations should not, however, be 
used as a sole basis to compare policies or contracts. You 
should discuss the following with your agent to determine 
whether replacement or financing your purchase makes sense: 

PREMIUMS: Are they affordable? 
Could they change? 
You're older--are premiums higher for the 
proposed new policy? 
How long will you have to pay premiums on the 
new policy? On the old policy? 

POLICY VALUES: New policies usually take longer to build cash 
values and to pay dividends. 
Acquisition costs for the old policy may have 
been paid, you will incur costs for the new 
one. 
What surrender charges do the policies have? 
What expense and sales charges will you pay on 
the new policy? 
Does the new policy provide more insurance 
coverage? 

INSURABILITY: If your health has changed since you bought 
your old policy, the new one could cost you 
more, or you could be turned down. 
You may need a medical exam for a new policy. 
[Claims on most new policies for up to the 
first two years can be denied based on 
inaccurate statements. 
Suicide limitations may begin anew on the new 
coverage.) 

IF YOU ARE KEEPING THE OLD POLICY AS WELL AS THE NEW POLICY: 

14-7/22/99 

How are premiums for both policies being paid? 
How will the premiums on your existing policy 
be affected? 
Wi}l a loan be deducted from death benefits? 
What values from the old policy are being used 
to pay premiums? 
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IF YOU ARE SURRENDERING AN ANNUITY OR INTEREST SENSITIVE LIFE 
PRODUCT: 

Will you pay surrender charges on your old 
contract? 
What are the interest rate guarantees for the 
new contract? 
Have you compared the contract charges or other 
policy expenses? 

OTHER ISSUES TO CONSIDER FOR ALL TRANSACTIONS: 

What a:re the tax consequences of buying the new 
policy? 
Is this a tax free exchange? (See your tax 
advisor.) 
Is there a benefit from favorable 
"grandfathered" treatment of the old policy 
under the federal tax code? 
Will the existing insurer be willing to modify 
the old policy? 
How does the quality and financial stability of 
the new company compare with your existing 
company? 
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6. REASON: At the direction of the legislature and 
upon request of the insurance industry and consumer groups, 
this agency periodically reviews its rules to determine 
whether the rules are necessary and to make changes to better 
reflect what is happening in the market place. There have 
been some drafting changes to make the proposed rules 
consistent with changes made in the statutes and other rules 
such as referring to producers instead of agent. The 
substantive changes that were made close a loop hole that 
allowed replacement of annuities to be made without complying 
with the same requirements that were placed on replacement 
life insurance. Since the impact can in many instances be 
the same for replacement of annuities as life insurance, the 
present rules needed to be changed to reflect these present 
day changes in the market place in order to avoid consumer 
abuse. 

7. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Peter Funk, Attorney, State Auditor's Office, P.O. Box 4009, 
Helena, MT 59604-4009 and must be received no later than 
September 17, 1999. 

8. The State Auditor's Office will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the office no later than 5:00p.m., 
September 7, 1999, to advise us as to the nature of the 
accommodation needed. Please contact Sandi Binstock, State 
Auditor's Office, P.O. Box 4009, Helena, MT 59604-4009; 
telephone (406) 444-1744; Montana Relay 1-800-332-6148; TDD 
(406) 444-3246; facsimile (406) 444-3497. Persons with 
disabilities who need an alternative accessible format of this 
document in order to participate in this rule-making process 
should contact Sandi Binstock. 

9. Peter Funk, attorney, has been designated to preside 
over and conduct the hearing. 

10. The State Auditor's Office maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices and specifies whether the person wishes to 
receive notices regarding insurance rules. securities rules. 
or both. Such written request may be mailed or delivered to 
the State Auditor's Office, P.O. Box 4009, Helena, MT 59604. 
faxed to 406-444-3497, or may be made by completing a request 
form at any rules hearing held by the State Auditor's Office. 
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11. The bill sponsor notice requirements of 2-4-392, 
MCA, do not apply. 

MARK O'KEEFE, State Auditor 
and Commissioner of Insurance 

By: 

By: 

Frank Cot~ 
Deputy Insurance Commissioner 

Gary L. Spaeth 
Rules Reviewer 

Certified to the Secretary of State on July 12, 1999. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rule 
6.6.4102 pertaining to 
continuing education 
fees. 

NOTICE OF PROPOSED 
AMENDMENT 
NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons 

1. On August 30, 1999, the state auditor and 
commissioner of insurance proposes to amend Rule 6.6.4102 
pertaining to continuing education fees. 

2. The proposed amendments are as follows (new material 
is underlined; material to be deleted is interlined): 

6.6.4102 CONTINUING EDUCATION FEES 
(1) Lieel'leeel!l. 
(a) Filil'l~ al'll'l~al eertifieatiel'l ef ee~ree 

ee"'l'letiel'l . . . . . . . . . . . . . . . . . $ 18. 98 
(e) bate rel'le,.al fee . . . . . . . . . $ Zl9. 99 
(e) the late rel'lewal fee ie se~arate sl'la aistil'let £rem 

the al'll'l~al eertitieatiel'l et ee~~se eem~letiea fee. LieeHseee 
tet!JI:tirea te ~a} the late reaewal fee il'l a ~i'o ea ) ear m~st alae 
~a) the 81'11'1~81 eertifieatieft sf ee~tse eem~letiel'l fee fer that 
yee-r-r 

(Zl) S~el'lsezin~ etgal'li~atiel'ls. 
(a) S~emieeien e£ a ee~rse er ~xe~Iam fei reoie~ ana 

initial eiel'lnial eertifieatien ............ $15.89 
(e) s~emiseien e£ a ee~rse er ~reg1am B} al'l inai.ia~al 

llonl!:al'la ine~ranee !'te!!l~eer er eene~ltal'lt fer revien ana el'le 
time ap~re~al . . . . . . . . . . . . . . . . . $Zl5.09 

(e) A manim~m ettemissiel'l tee ef $1,508.08 ma} ee ehatgea 
a S~el'll!!erifl!!j e!'!!I!U!:izatien a~rill~ a aienl'li tift\ fer initial re .. ·ie'tl 
e£ ee~tses. 

+3+ lll Accredited educational institutions are exempt 
from fee requirements for courses provided for academic 
credit. 

(4) All fees are ftel'l refttn!!laele. 

AUTH: Sec. 33-1-313, 33-2-708 and 33-17-1206, MCA 
IMP: Sec. 33-2-708, 33-17-1204, 33-17-1205 and 33-17-1207, 
MCA 

3. This amendment will become effective on January 1, 
2000. 

4. Rule 6.6.4102 is proposed for amendment due to the 
passage of Senate Bill 132 during the 1999 Montana Legislative 
Session. Senate Bill 132 repealed most insurance fees 
including continuing education fees and replaced them with a 
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single fee on insurance companies. 

5. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Sandi Binstock, Montana Insurance Department, P.O. Box 4009, 
Helena, Montana 59604, and must be received no later than 
August 26, 1999. 

6. If a person who is directly affected by the proposed 
amendment wishes to express their data, views and arguments 
orally or in writing at a public hearing, they must make a 
written request for q hearing and submit this request along 
with any written comments they have to Sandi Binstock, Montana 
Insurance Department, P.O. Box 4009, Helena, Montana 59604. A 
written request for hearing must be received no later than 
August 26, 1999. 

7. If the agency receives requests for a public hearing 
on the proposed amendment from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative rule review committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 50 persons based 
on the 500 persons who have indicated interest in the rules of 
this agency and who the agency has determined could be 
directly affected by these rules. 

8. The State Auditor's Office maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall. make a written request 
which includes the name and mailing address of the person to 
receive notices and specifies whether the person wishes to 
receive notices regarding insurance rules, securities rules, 
or both. Such written requests may be mailed or delivered to 
the State Auditor's Office, P.O. Box 4009, Helena, MT 59604, 
faxed to the office at 406-444-3497, or may be made by 
completing a request form at any rules hearing held by the 
State Auditor's Office. 
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MARK O'KEEFE, State Auditor 
and Commissioner of Insurance 

By: 

By: 

Frank Cote 
Deputy Insurance Commissioner 

Gary L. Spaeth 
Rules Reviewer 

Certified to the Secretary of State on July 12, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.30.602, 17.30.622 ) 
through 17.30.629, 17.30.702, ) 
and 17.30,1001 pertaining to ) 
trigger values ) 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT 

(WATER QUALITY) 

TO: All Concerned Persons 

1. On August .23, 1999, at 9 a.m. in Room 111 of the 
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana, the 
Board of Environmental Review will hold a public hearing to 
consider the proposed amendment of the above-captioned rules. 

2. The Board will make reasonable accommodations for 
persons with disabilities who wish to participate in this 
hearing or need an alternative accessible format of this 
notice. If you require an accommodation, contact the Board no 
later than 5 p.m., August 13, 1999, to advise us of the nature 
of the accommodation you need. Please contact the Board at 
P.O. Box 200901, Helena, Montana, 59620-0901; phone (406) 
444-2544; fax (406) 444-4386. 

3. The rules proposed to be amended provide as follows. 
Text of present rule with matter to be stricken interlined and 
new matter underlined. 

17.30. 602 DEFINITIONS In this subchapter the following 
terms have the meanings indicated below and are supplemental 
to the definitions given in 75-5-103, MCA: 

(1) through (29) Remain the same. 
(30) The . board hereby adopts and incorporates by 

reference department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (Neve!¥1eer 1998 June 1999 edition), 
which establishes limits for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water. 
Copies of Circular WQB-7 may be obtained from the Department 
of Environmental Quality, PO Box 200901, Helena, MT 
59620-0901. 

(31) remains the same. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.622 A-1 CLASSIFICATION STANDARDS (1) through (3) 
remain the same. 

( 4) The board hereby adopts and incorporates by 
reference the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (tleve!¥1eer 1998 June 1999 edition), 
which establishes. limits for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water; 
and 

(b) and (c) remain the same. 
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AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.623 B-1 CLASSIFICATION STANDARDS (1) and (2) 
remain the same. 

(3) The board hereby adopts and incorporates by 
reference the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (tle;el!lber 1998 June 1999 edition), 
which establishes standards for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water; 
and 

(b) and (c) remain the same. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.624 B-2 CLASSIFICATION STANDARDS (1) and (2) 
remain the same. 

(3) The board hereby adopts and incorporates by 
reference the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (!le;el!lbel!' 1998 June 1999 edition), 
which establishes standards for toxic, carcinogenic, 
bioconcentrat ing, nutrient, and harmful parameters in water; 
and 

(b) and (c) remain the same. 

AUTH: 75-5-201, 75-5~301, MCA 
IMP: 75-5-301, MCA 

17.30.625 B-3 CLASSIFICATION STANDARDS (1) and (2) 
remain the same. 

(3) The board hereby adopts and incorporates by 
reference the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (!leoel!lbet 1998 June 1999 edition), 
which establishes standards for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water; 
and 

(b) and (c) remain the same. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.626 C-1 CLASSIFIQATION STANDARDS (1) and (2) 
remain the same. 

(3) The board hereby adopts and incorporates by 
reference the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (tle"el!lbel!' 1998 June 1999 edition), 
which establishes standards for toxic, carcinogenic, 
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bioconcentrating, nutrient, and harmful parameters in water; 
and 

(b) and (c) remain the same. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.627 C-2 CLASSIFICATION STANDARDS (1) and (2) 
remain the same. 

(3) The board hereby adopts and incorporates by 
reference the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standa'rds" (Ne • emeer 1998 June 1999 edition), 
which establishes standards for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water; 
and 

(b) and (c) remain the same. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.628 I CLASSIFICATION STANDARDS (1) and (2) 
remain the same. 

( 3) The board hereby adopts and incorporates by 
reference the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
Water Quality Standards" (Ne.emeer 1998 June 1999 edition), 
which establishes standards for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water; 
and 

(b) and (c) remain the same. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.629 C-3 CLASSIFICATION STANDARDS (1) and (2) 
remain the same. 

( 3) The board hereby adopts and incorporates by 
reference the following: 

(a) department Circular WQB-7, entitled "Montana Numeric 
·Water Quality Standards" (Neoemee! 1998 June 1999 edition), 

which establishes standards for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water; 
and 

(b) and (c) remain the same. 

AUTH: 75-5-201, 75-5-301, MCA 
IMP: 75-5-301, MCA 

17.30.702 DEFINITIONS Unless the context clearly states 
otherwise, the following definitions, in addition to those in 
75-5-103, MCA, apply throughout this subchapter (Note: 
75-5-103, MCA, includes definitions for "degradation", 
"existing uses", ''high quality waters", and "parameter. 11 ) : 
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(1) through (23) remain the same. 
(24) (a) The board hereby adopts and incorporates by 

reference: 
(i) department Circular WQB-7, entitled "Montana Numeric 

water Quality Standards" (lleoe!Mliel! 1998 June 1999 edition), 
which establishes limits for toxic, carcinogenic, 
bioconcentrating, nutrient, and harmful parameters in water; 
and 

(ii) through (24) (b) remain the same. 

AUTH: 75-5-301, 75-5-303, MCA 
IMP: 75-5-303, MCA 

17.30.1001 DEFINITIONS For the purpose of this 
subchapter, the following definitions, in addition to those in 
75-5-103, MCA, will apply: 

(1) through (14) remain the same. 
(15) "WQB-7 11 means department Circular WQB-7, entitled 

"Montana Numeric Water Quality Standards" (tlevemeex 1998 ~ 
l11i edition), which establishes limits for toxic, 
carcinogenic, bioconcentrating, nutrient, and harmful 
parameters in water. 

AUTH: 75-5-201, 75-5-401, MCA 
IMP: 75-5-301, 75-5-401, MCA 

4. The Board is proposing the amendment of ARM 
17.30.602, 17.30.622 through 17.30.629, 17.30.702, and 
17.30.1001 to incorporate by reference revisions to Montana's 
numeric water quality standards listed in department Circular 
WQB-7 (November 1998 edition) . The Board is proposing to 
repeal the trigger values for seven parameters in WQB-7 that 
were disapproved by the u.S. Environmental Protection Agency 
(EPA) on December 24, 1998. EPA disapproved the use of the 
seven trigger values because EPA determined that those values 
were inappropriate for determining "significant" changes in 
water quality for purposes of complying with federal 
antidegradation requirements. The trigger values disapproved 
by EPA . are for total residual chlorine, hexavalent chromium, 
cyanide, 4,6-dinitro-o-cresol, endosulfan· I, methoxychlor and 
parathion. These values were determined to be inappropriate 
because they either exceed the applicable water quality 
standard or are set at levels that are one-quarter or one-half 
of the standard. If the Board does not correct or repeal the 
disapproved values within 90 days after disapproval, § 303(c) 
of the Clean Water Act requires EPA to promulgate replacement 
values for the State. Although the Boa~·d could refuse to make 
these changes, the Board has rejected this alternative because 
EPA action would eventually preempt the WQB-7 trigger values 
for the parameters anyway and because refusal would not be 
consistent with the state policy to maintain primacy in the 
area of water quality regulation. 

Under Montana's nondegradation rules, "trigger values" 
are used to determine whether a proposed activity is 
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"nonsignificant" based upon the criteria in ARM 17.30.715. The 
trigger values are either based upon the method detection 
level (MDL) or, when unavailable, the estimated detection 
level (EDL) . In order to replace the disapproved trigger 
values with values acceptable to EPA, a comprehensive and 
time-consuming review of the analytical methods and detection 
limits would be required. Rather than delay correcting the 
disapproved values until an appropriate replacement value has 
been determined, the Board is proposing the repeal of the 
seven disapproved trigger values from WQB-7. 

Removing the trigger values from WQB-7 will not have a 
significant impact, upon the process of determining 
significance under ARM 17.30.715. For these parameters, 
determining nonsignificance can be conducted by comparing the 
concentration of the specific parameter at the edge of the 
mixing zone to 15% of the lowest applicable standard. 

5. Concerned persons may submit their data, views or 
arguments concerning the proposed action either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. 
Box 200901, Helena, Montana, 59620-0901, no later than August 
27, 1999. To be guaranteed consideration, the comments must 
be postmarked on or before that date. 

6. James B. Wheelis, attorney for the Board, has been 
designated to preside over and conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
,JOE GERBASE, Chairperson 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.30.105 and 17.30.637) 
pertaining to certification ) 
options and general ) 
prohibitions to surface water ) 
quality standards and ) 
procedures ) 

TO: All Concerned Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT 

(WATER QUALITY) 

1. On August 24, 1999, at 9 a.m., or as soon thereafter 
as may be practicable, in Room 111 of the Metcalf Building, 1520 
East Sixth Avenue, Helena, Montana, the Board of Environmental 
Review will hold a public hearing to consider the proposed 
amendment of the above-captioned rules. 

2. The Board will make reasonable accommodations for 
persons with disabilities who wish to participate in this 
hearing or need an alternative accessible format of this notice. 
If you require an accommodation, contact the Board no later than 
5 p.m., August 13, 1999, to advise us of the nature of the 
accommodation you need. Please contact the Board at P.O. Box 
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax 
(406) 444-4386. 

3. The rules proposed to be amended provide as follows. 
Text of present rule with matter to be stricken interlined and 
new matter underlined. 

17.30.105 DEPARTMENT CERTIFICATION OPTIONS (1) ~ 
eeMl'let!:in"! ite re;ie~c ef aft !!tpplieal::ien, the <ief!!Et!'tment ehall 
Except as provided in !2). the department shall take one of the 
following actions upon completing its review of an application 
for certification submitted under this subchapter: 

(a) remains the same. 
(b) issue certification for any activity which the 

department finds will not result in a discharge that will 
violate any effluent limitation or water quality standard stated 
in or developed pursuant to ARM Title 17. 'chapter 30; or 

(c) issue conditional certification for any activity that 
with the conditions imposed will not result in a discharge that 
will violate any effluent limitation or water quality standard 
stated in or developed pursuant to ARM Title 17, chapter 30~~ 

-M+ (2) The department may waive certification if the 
department finds that the activity will: 
~ .ill cause minimal or no impacts to the quality of 

state waters; or 
+i±t lQl require an application for a Montana ~ 

pollutant discharge elimination system permit under ARM Title 
17, chapter 30, subchapter 13, a Montana ground water pollution 
control system permit under ARM Title 17, chapter 30, subchapter 
10, er a short-term exemption from water quality standards under 
75-5-308. MCA, or a short-term narrative water quality standard 
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under 75-5-318. MCA 1\:afl 11.38.631(3) (a). 

AUTH: 75-5-401, 75-5-318, MCA 
IMP: 75-5-402, 75-5-403, 75-5-318, MCA 

17.30.637 GENERAL PROHIBITIONS (1) through (2) remain the 
same. 

(3) Ne waa~e!!l Bre ~e l!le ai!!le!utrged fll'lli 1'18 aetd:w!:l!ie!l 
eef!dttel:ea .. hieh, either alef!e er iH ee!M!Iil'latiel'l nith ether 
wa!ll:ea er aetivi~iee, nill eattee wielaeiel'l!l e£ e~rfaee .. aeer 
EJHBlil:) etaHaaPa!l, ~l!e> idea, a !11<!8! t eelllt el!el'l~tieH h81'1 a 
a~rraee .. a~el!' et~alit} etaHaara 1'1!1:} be at~therille!i I!!} ~fte 
ae~artmeHI! l:lflaer ~he 'felle'wifi!J eeH!iitiel'll!!l. 

(a) It !:he depar~l'leflt er fieh, nillilife !lf!a rar!r!l re. ie"l!!l 
a ehert tel!'l'l eefte~rttetiefl el!' h}arat~lie rrejeet ~Heier 8'i' 5 581, 
e~ eeet., !!Cit, er 'i'5 'i' 191, et !leE!. , liCit, aft irtereaee il'l 
~l:llbitiH:y ea~:~ee!i B)' tl<!e !'l!e;eel: ~oill be eue"'!'e frel'l ~he 
ar~lieal!lle tt~rbidity etafta!!rl!i ttl'lleee tl<!e aepa!!el'!el'lt ia aaoiee!i 
b} tl<!e aefjBFEI'Ieftt ef Heh, ~dhHHe !ll'la fjar!l!l eh!!t the pre;ee~ 
!'Ia) ree<tlt ifl a si!Jflifieafll! iuereaee il'l ~<trl!li!iitl'. H !!he 
!iepartl'!eflt ie asoieeti tha~ the pre;ee~ ma} eattee a aigHifieaHe 
iflereaee il'l !:ttlbio!li~}' !!he prej eel! nill ee el!el'lp~ frel'l ehe 
apf!!lieaele t~:~reiaity el!aHaara eR1'7 if h ia earl!'iea ette il'l 
aeeel!'aaHee wi~h eeH!iitiefte fjleeel!'iee!i 6'7 the aeparl!l'lefte il'l !1:1'1 
ARPI 11.39.631(3) atttheri!atiel'l. 

(il Aft~~ 1'i'.38.63'i'(3J applieatiel'l rerl'l mttee ee el:lel'lil!l!e!i 
te the def!!al!tl'leHt e~ the a:f'!fjlieaftt ar~el !11'1 Mn 11.38.1037(31 
at~!:herilla!:iefl ieet~ed 5, !:he elerattl'leHe rrier te the !ia} eft whieh 
!:he al!'!!'lieaf1t eel'!l'leHeee tfte ehe!!'!: l!erm eeftaUI::IetieH e!." h}lirat~lie 
f!!lejeet. 

(6) If !:he !iepartmeHt a:f'!p~eoee the leeal!iel'l, til'lil'l~; efts 
l'letheae ef ~ame £ieh pep1::1laeien reetel!'a!:ieH att!:heri!leei e' eke 
!iepartl'!en!: ef fieh, ~ilalife efta parke, re!l!:eratien ael!ioitiee 
eatteiR~ • ielatiefle ef ettl faee watel!' !!!tledit"J ataftaarse I'IB'J ee 
exel'lf'E frem the e!:aHaartie. 

(e) If a sheri: tel~ ael'!ivil!} ether thaH l!heee !ieserieea in 
(e) anti (b) aeeue eat~eee ttrtaoeiaaele ehert te!."~ oielatieHe e£ 
the tttthiail!}, tetal aieeeloed eeliae, er te"':f'!eratl::lre !lt!ll'leiarsa; 
t:he aetioit) ie exel'lpl! fiel'l the etaRdar!i ir it ie earrie!i ettt il'l 
aeeeFaaHee ;~ith eeHaieiel'le preeer ihed by ~he aerel!'l!meHt iH aft 
ARPI l'i'.39.63'i'(3) attthePillal!ieH fer~. 

(i) Aft k~l l'i'.38.63'i'(3} arrlieatiel'l fell'! l'ltle!: ee !ltlel'litteel 
te t:he elerartmel'lt "' !!he arrlieaHI! !ll'l!i eft ARfl 1'i'. 38.631 (3) 
at~l'!heril!atiel'l iee1::1ea e:r tl<!e !iep!IHI'Iert!: :f'!!."ie!." ee the ei!l) eft 11hieh 
the applieartl! ee~l'lef!eee the ehert term aetioil!y. 

(4) through (10) remain the same, but are renumbered (3) 
through (9). 

(ll) 91'1 all :f'!l:lblie ·•~!ll!er Sl:l:f'!!'l)' wate!."ehede 1 detailed pl!lHe 
aHa epeeifieaeiene fel!' the eeHetrttetieR !lfl!i epera!:iel'l ef le!!il'l! 
teaae will be etle~it~ea Ee !:he aef!!al!:~el'l~ fer ite !l!!':f'!leoel a!l 
reetttireEI e} 'fiHe 'i'S, ehaf!te!." 6, IICP.. 

AUTH: 75-5-201, 75-5-301, 75-5-316, 75-6-112, MCA 
IMP: 75-5-301, 75-5-319, 75-6-112, MCA 
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4. The Board is proposing the amendment of ARM 17.30.105 
and 17.30.637 in response the enactment of Senate Bill 499 and 
Senate Bill 72 by the 1999 Montana Legislature. The Board is 
also proposing amendments to ARM 17.30.105 in order to provide 
the Department the discretion to require 401 certification for 
federally permitted discharges in instances where the department 
also requires a state-issued discharge permit, an authorization 
to exceed water quality standards, or an authorization to use 
short-term narrative standards. 

In December 1998, the U.S. Environmental Protection Agency 
(EPA) disapproved certain portions of Montana's Water Quality 
Act during its review of Montana's revised water quality 
standards. One of the statutes disapproved by EPA is § 75-5-308, 
MCA, which formerly allowed short-term exemptions from water 
quality standards for pesticide application, emergency 
remediation activities, treatment of water supplies, and 
construction activities. EPA disapproved the portion of the 
statute that allowed short-term exemptions from water quality 
standards for stream construction project·s and treatment of 
water supplies. As a result of EPA's disapproval, Chapter 588, 
Laws of 1999 (Senate Bill 499), amended § 75-5-308, MCA, to 
eliminate the Department's authority to authorize short-term 
exemptions from water quality standards for stream-related 
construction activities and treatment of water supplies. ARM 
17.30.637(3), which implements § 75-5-308, MCA, is being 
deleted, because it is no longer consistent with the 
Department's lack of authority to authorize exemptions for 
stream construction projects. 

Chapter 588, Laws of 1999, also amended Montana's Water 
Quality Act by enacting a new provision that allows the 
Department to authorize short-term narrative standards for 
stream-related construction activities. Due to the legislative 
changes made to § 75-5-308, MCA, and the enactment of statutory 
authority for the Department to authorize short-term narrative 
standards for stream construction activities, ARM 
17.30.105(1) (d) (ii) is being amended to reflect these changes. 
As proposed, the Department may waive 401 certification if the 
Department requires: (1) a state-issued discharge permit; (2) a 
short-term exemption from water quality standards for pesticide 
application or remediation activities under § 75-5-308, MCA; or 
(3) a short-term narrative standard for stream-related 
construction activities under § 75-5-318, MCA. The reference to 
exemptions authorized under ARM 17.30.637(3) (a) is being deleted 
as the authority to allow exemptions from standards for 
construction activities has been eliminated by the amendments to 
§ 75-5-308, MCA. These changes are necessary in order to be 
consistent with the legislative amendments to the Water Quality 
Act contained in Senate Bill 499. 

The Board is also proposing to amend ARM 17.30.105 to 
provide the Department the option of waiving 401 certification, 
rather than requiring a waiver when it requires a state 
authorization or permit. ARM 17.30.105 describes the options 
that the Department may take after completing its review of 
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applications requesting 401 certification pursuant to the 
federal Clean Water Act (CWA) . Section 401 of the CWA requires 
a person who is applying for a federal license or permit that 
may result in a discharge to surface water to obtain 
certification from the State that the discharge will comply with 
the State's water quality standards and effluent limitations. As 
currently written, the Department is required to waive its 
ability to impose conditions in the federal permit during the 
certification process, if the Department requires the applicant 
to obtain a state-issued discharge permit or requires the 
applicant to obtain a short-term exemption from water quality 
standards under ARM 17.30.637(3) (a). 

The proposed amendment would eliminate the requirement to 
waive 401 certification of a federal permit if the Department 
also requires a state-issued discharge permit or authorization. 
This amendment is proposed to allow the Department to impose 
certification conditions that will be placed in the federal 
permit. Although the Department has authority to place these 
conditions in its permit or authorization. placement in the 
federal permit will provide an additional inspection and 
enforcement mechanism to further ensure compliance. 

ARM 17.30.105 is also being amended to correct an error in 
the reference to Montana's discharge permits. 

Section 7 of Chapter 195, Laws of 1999 (Senate Bill 72), 
amended§ 75-6-112(3), MCA, in Montana's Public Water Supply Act 
by removing the prohibition against logging road construction in 
public water supply watersheds unless detailed plans and 
specifications were submitted to the Department. The Board is 
proposing to delete ARM 17.30.637(11), because there is no 
longer a requirement for plans and specifications in the law. 

5. Concerned persons may submit their data, views or 
arguments concerning the proposed action either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana, 59620-0901, no later than August 28, 
1999. To be guaranteed consideration, the comments must be 
postmarked on or before that date. 

6. James B. Wheelis, attorney for the Board, has been 
designated to preside over and conduct the hearing. 

Reviewed by: 

JQhn F. North 
John F. North 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 17.8.504 and 17.8.505, ) 
pertaining to air quality ) 
permit application and ) 
operation fees ) 

TO: All Concerned Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT 

(AIR QUALITY) 

1. On August 13, 1999, at 1:30 p.m. in Room 35 of the 
Metcalf Building, 1520 East Sixth Avenue, Helena, Montana, the 
Board of Environmental Review will hold a public hearing to 
consider the proposed amendment of the above-captioned rules. 

2. The Board will make reasonable accommodations for 
persons with disabilities who wish to participate in this 
hearing or need an alternative accessible format of this 
notice. If you require an accommodation, contact the Board no 
later than 5 p.m., August 2, 1999, to advise us of the nature 
of the accommodation you need. Please contact the Board at 
P.O. Box 200901, Helena, Montana, 59620-0901; phone (406) 
444-2544; fax (406) 444-4386. 

3. The rules proposed to be amended provide as follows. 
Text of present rule with matter to be stricken interlined and 
new matter underlined. 

17.8.504 AIR QUALITY PERMIT APPLICATION FEES 
(1) remains the same. 
(2) A permit application is incomplete until the proper 

application fee is paid to the department. If a fee submitted 
with an air quality permit application is insufficient, the 
department shall notify the applicant in writing of the 
appropriate fee that must be submitted for the application to 
be processed under ARM 17.8.720(2). If the fee assessment is 
appealed to the board pursuant to ARM 17.8.511, and if the fee 
deficiency is not corrected by the applicant, the permit 
application is incomplete until issuance of the board's 
decision or until completion of any judicial review of the 
board's decision. Upon final disposition of an appeal, any 
portion of the fee due to the department or the applicant must 
be paid immediately. 

(3) An air quality permit application fee is separate 
and distinct from any air quality operation fee required to be 
submitted to the department pursuant to ARM 17.8.505. llewe.,.er, 
the depart~eftt ~a')! net e.eeeae ~ere Htafl '1 fee eifllt-:!ltaflee~o~al)'. 

(4) 'l'he air Ejl:lality I'elfllit a!'I'lieatieH fee is bsBeli aft 
t:he eet:it~~atea ametmt e£ air !'ellttt.al'lt.e te 'ee e111itted ai'IHI:Ially 
frsfll the se~ree sf air eeHtsflliHal'lt.s. 'l'he eetimatea af!le~:~nt sf 
air f'Bll~tanta te he e~itted aftftttally iB deterftlinea aeeerain~ 
ts the et~~issisfts il'loeHtsry il'lel~:~aes il'l the I'ermit BI'!'lieatien. 
A f'el"mit B<f'f'lieatieH fee fila) net 'ee aBBeeaea fer eftlissiens 
esvel"ea B) either aft enietin~ ai~ qttalit') ~etftlil': et an air 
q1:lalit} Ji>Crmil': a~~lieal':i~ft o1hiefl: is !'eHBil'lg at the tif!le e£ the 
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~t'(!lfllieaeien afts fer whieh the i!tJ.!>flref!riate fee hae been rais. 
!!ewe ;er, the l!lef!artmeftt llll!tl' aeeeee !:he lllinim1:1m fee fet !:heee 
flermie l!tf!f!lieatiene thl!tt lie ftet ree1:1lt in l!tft inerel!tee in 
emieeiefte. 

+s+ ill The air quality permit application fee is: tHt 

al!lminieera!:ioe fee ef $4S •. iii!, f!ll:le $14.15 l!!'er ten e£ P!l 19, 
!!ll:llf1:1r l!liexil!le; leal!l, exil!lee e£ ni!:regen l!tftl!i •elatile erganie 
eemf!etml!le emit tea. 

(a) $500.00 for applicants subject to only ARM Title 17, 
chapter B. subchapter 7. at the time of application: or 

(b) $1.500.00 for applicants subject to ARM Title 17, 
chapter B. subchapters 8, 9 or 10, at the time of application. 

same. 

AUTH: 
IMP: 

75-2-111, 75-2-220, MCA 
75-2-211, 75-2-220, MCA 

17.B.505 AIR QUALITY OPERATION FEES ( 1) remains the 

(2) Fees shall be assessed under this rule for all 
sources of air contaminants described above in (1) that are 
operating as of January 1 of the calendar year in which fees 
are billed. 

(2) and (3) remain the same, but are renumbered (3) and 
(4). 

#-)- ill The air quality operation fee is based on the 
actual, or estimated actual, amount of air pollutants emitted 
during the previous calendar year and is an administrative fee 
of $367.88 $400.00, plus ~ ~ per ton of PM-10, 
sulfur dioxide, lead, oxides of nitrogen and volatile organic 
compounds emitted, eneefll!c !:hat the !:e!:l!tl fee may Ret: be 
greater than $299,988 )_!let fle!mit. 

(6) A separate air quality operation fee is assessed for 
each source of air contaminants under ( 1), except that a 
source of air contaminants may not be required to pay more 
than one administrative fee if the facility is subject to more 
than oge air quality permit issued by the department. The fee 
charged may not exceed $250.000.00. 

+s+ .i1J.. An air quality operation fee is separate and 
distinct from any air quality permit application fee required 
to be submitted to the department pursuant to ARM 17.8. 504. 
lleweuer, !:he eeJ.!>artmene llll!i) l'!e!: aesess mete tABI'l 1 fee 
simttltaneel:!ely. 

(9). 
(6) and (7) remain the same, but are renumbered (8) and 

AUTH: 75-2-111, 75-2-220, MCA 
IMP: 75-2-211, 75-2-220, MCA 

4. Pursuant to § 75-2-220, MCA, the Department of 
Environmental Quality may assess air quality permit 
application fees and air quality operation fees. In the 
aggregate, these fees must be sufficient to cover the 
Department's costs of developing and administering the 
permitting requirements of Title 75, Chapter 2, MCA, the Clean 
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Air Act of Montana. The structure and amount of the fees is 
to be determined by the Board of Environmental Review, and ARM 
17.8.510 requires the Board to annually review these air 
quality fees. 

Air quality permit application fees are charged to all 
facilities that apply for an air quality permit pursuant to 
ARM Title 17, chapter 8, subchapters 7, 8, 9 or 10. Air 
quality operation fees are required for all facilities that 
hold an air quality permit, or that will be required to obtain 
an air quality permit pursuant to § 766la of the federal Clean 
Air Act, the Title v operating permit program. 

Presently, the permit application fee in ARM 17.8.504 
includes a flat administrative charge of $454.42 plus $14.15 
per ton of regulated pollutants emitted by the facility, based 
on the estimated annual emissions from the regulated facility. 
The Board is proposing to eliminate the per ton charge and 
assess $500 for. permit applicants subject to minor new source 
review and $1, 500 for permit applicants subject to major new 
source review. 

Under ARM 17.8.505, the present air quality permit 
operation fees also include both a flat administrative charge 
and a uniform charge per ton of regulated pollutants emitted. 
The Board is proposing to increase the administrative charge 
from $367.88 to $400 and is proposing to increase the per ton 
charge from $14.15 to $20.86. 

The amount of money the Department needs to generate 
through fees depends on the legislative appropriation and the 
amount of carryover available from the previous fiscal year. 
The emission component of the operation fee may also need 
adjustment to compensate for changes in the total amount of 
pollutants emitted in the state. The Department has 
calculated the amount of fee fund carryover from fiscal year 
1999, and has calculated the total actual emissions from all 
regulated facilities. The proposed amendments to the air 
quality application and operation fees will generate 
sufficient fees to satisfy the legislative appropriation and 
adequately fund the Department's air quality program when the 
projected carryover funds and anticipated revenues are 
included. 

The Board is proposing to delete the per ton charge from 
the air quality permit application fee and revise the flat 
administrative charge to account for deletion of the per ton 
charge. The Department has had difficulty determining the. 
correct per ton charge for new sources of air contaminants 
because the charge has been based on estimates of expected 
emissions. Most applications have been deemed incomplete 
initially due to expected emissions being unknown at that 
time. Deleting the per ton charge would eliminate this 
difficulty. 

For each fee, the flat administrative charge reflects the 
presumptive minimum department resources devoted to regulation 
of a facility by Department staff. The proposed permit 
application fees of $500 and $1,500 represent the Department's 
cost for the minimum time devoted to a preconstruction permit 
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application review for the type of source covered by the 
respective fee. The administrative charge of $400 proposed as 
part of the operation fee represents the Department's cost for 
the minimum time devoted to compliance monitoring activities 
associated with a regulated facility. The uniform charge per 
ton of regulated pollutant emitted, which the Board is 
proposing to retain as part of the air quality operating fee, 
is premised on the fact that many permitting and compliance 
activities are general in nature and are not specific to a 
particular pollutant or regulated facility. 

Beyond a certain point additional emissions do not 
translate to additional source-specific Department staff 
workload. Accordingly, the air quality operation fee is 
capped at an amount that allows for sufficient funds to be 
collected, while ensuring that no single facility will pay a 
disproportionate amount. The Board is proposing to increase 
the cap from $200,000 to $250,000, commensurate with the 
general increase in air quality permit fees, to meet the 
legislature's appropriation. 

The Board is proposing to delete language from ARM 
17.8.504(3) and (4), and ARM 17.8.505(7). The existing 
language in ARM 17.8.504(3) and 17.8.505(5), prohibiting 
assessment of more than one air quality fee simultaneously, 
would no longer be applicable under the proposed amendments 
and the Board is proposing to delete that language. Air 
quality permit application fees no longer would be based on 
emissions, so that ARM 17. B. 504 (4), regarding calculation of 
emissions for purposes of the application fee, also would no 
longer be applicable. 

The Board is proposing to add a new ARM 17.8.505(2) to 
specify that the operating status of a facility at the 
beginning of the calendar year is the basis for determining 
whether an operation fee is due for that calendar year. 
Operating fees are not billed and collected until the end of 
the calendar year and it has been the Department's practice to 
require fees for the year from all regulated facilities that 
are operating on January 1. Specifying a particular date is 
necessary to provide facilities subject to the fees and the 
Department with notice of the facilities that will be required 
to pay the fees. Because fees are not assessed and paid until 
the end of the year for which they are assessed, specifying 
January 1 is necessary to ensure that the Department receives 
fees to fund the regulatory activities that have been 
conducted prior to fee collection at the end of the year. This 
amendment would not affect the amount of the operation fee, 
which may still be prorated to cover partial-year operation, 
pursuant to ARM 17.8.505(8), or which may change when fees are 
annually adjusted. This amendment would also create greater 
consistency between the date the obligation to pay operation 
fees is fixed and the use of prior calendar year emissions to 
determine the fee amount pursuant to ARM 17.8.505(5). 

The Board is proposing several additional amendments to 
clarify the air quality permit fee rules. The Board is 
proposing to include a reference to ARM 17.8. 720 (2) in ARM 
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17.8.504 to tie the two corresponding prov1s1ons together. ARM 
17.8.720(2) concerns the process involved in making an air 
quality permit completeness determination, and 17.8. 504 
provides that submission of an insufficient permit application 
fee may be grounds for finding an application to be 
incomplete. The amendment is necessary to provide readers 
with notice that both sections should be read together. 

The Board is proposing to add a new ARM 17.8.505(6) to 
clarify that the operation fee is assessed for each facility 
obligated to pay the fee under ARM 17.8.505(1), but that a per 
ton charge is not assessed more than once if a facility is 
subject to more than one air quality permit issued by the 
Department. The new section would also provide that the 
operating fee cap applies to each facility, rather than each 
permit. ARM 17.8.505(4) presently provides a fee cap per 
permit. At least one facility in the state is subject to more 
than one air quality permit. These amendments are necessary 
to avoid overcharging a facility for operation fees when the 
facility is subject to more than one air quality permit. 

Pursuant to House Bill 194, enacted by the 1999 Montana 
Legislature and codified as an amendment to § 2-4-302, MCA, 
"(if) an agency proposes to adopt, increase, or decrease a 
monetary amount that a person shall pay or will receive, such 
as a fee, cost or benefit, the notice (of proposed rulemaking) 
must include an estimate, if known, of: (a) the cumulative 
amount for all persons of the proposed increase, decrease, or 
new amount; and (b) the number of persons affected." 

For the proposed air quality permit application fees, it 
is estimated that 44 permit applicants would pay a total of 
$24,000 in fees for calendar year 1999. This represents the 
same number of permit applicants and a net decrease of $770 
from 1998. 

For the proposed air quality operation fees, it is 
estimated that 374 sources of air contaminants would pay a 
total of $2,128,475 in fees for calendar year 1999. This 
represent·s 19 fewer sources, and an increase of $567,119 from 
1998. 

5. Concerned persons may submit their data, views or 
arguments concerning the proposed action either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. 
Box 200901, Helena, Montana, 59620-0901, no later than August 
20, 1999. To be guaranteed consideration, the comments must 
be postmarked on or before that date. 

6. James B. Wheel is, attorney for the Board, has been 
designated to preside over and conduct the hearing. 

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW 

John F. North by: Joe Gerbase 
John F. North, Rule Reviewer JOE GERBASE, Chairperson 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 17.30.602, 17.30.622 
through 17.30.629, 17.30.702, 
and 17.30.1001 pertaining to 
the Montana surface water 
quality standards, the 
nondegradation rules, and the 
groundwater pollution control 
system rules 

TO: All Concerned Persons 

NOTICE OF 
SUPPLEMENTAL 

COMMENT PERIOD 

(Water Quality) 

1. On March 25, 1999, the Board of Environmental Review 
published notice of the proposed amendment to ARM 17.30.602, 
17.30.622 through 17.30.629, 17.30.702, and 17.30.1001 
pertaining to dioxin standards at page 477 of the 1999 Montana 
Administrative Register, Issue No. 6. The proposed amendments 
deal with dioxin standards. The Board held a hearing on April 
15, 1999. The comment period, as extended, closed on April 30, 
1999. 

Upon review of the written and oral comments received, the 
Board has identified 10 issues on which it has requested the 
Department to provide additional information. The Board is also 
inviting public comment on these and any other pertinent issues. 

2. The issues on which the Board invites comment are: 
(a) Would the use of the toxicity equivalency factor (TEF) 

method be appropriate given that some dioxin/furan congeners 
that do not have TEF values apparently impact important genetic 
process? 

(b) Section 75-5-203, MCA, provides that the Board may not 
adopt a rule that is more stringent than comparable federal 
regulations or guidelines unless the Board makes certain 
findings. Are there federal regulations or guidelines that are 
comparable to the proposed dioxin standards? If so, are the 
proposed standards more stringent than the federal regulations 
or guidelines? 

(c) Does 2,3,7,8-TCDD break down into other harmful 
dioxin/furans? 

(d) In some instances many of the dioxin/furan congeners 
in a sample are reported as "not detected". What value should 
be used for calculating a TEF in these cases? 

(e) Is the TEF method in conjunction with the dioxin 
standard and the common practice of using one half of the 
"detection limit" for analyses that are reported as less than 
values sensitive enough to determine compliance with permit 
limits and water quality standards in even the cleanest waters 
of the state? 

(f) The department has referenced an EPA document 
published in March 1989 for the calculation of the dioxin TEF. 
That document is now 10 years old. Is it appropriate to use a 
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10 year-old document as the basis for the dioxin water quality 
standard? 

(g) The TEF method for calculating the health risk 
associated with dioxins and furans considers 17 congeners. Are 
any of the many other dioxin/furan compounds harmful to human 
health? 

(h) The TEF method proposed by the Board relies on animal 
and laboratory studies of cellular and hormone response to 
dioxin and furan compounds rather than on direct relationships 
of these compounds to human health risk. Is this approach 
appropriate? 

(i) Commentors have stated that the rule amendments were 
proposed because of ground water contamination from the Missoula 
White Pine and Sash facility. Is the potential for dioxin 
contamination at other locations great enough to justify 
adoption of the proposed dioxin standards? 

(j) The rule amendments incorporate a 1989 EPA document 
entitled "Interim Procedures for Estimating Risks Associated 
with Exposures to Mixtures of Chlorinated Dibenzo-p-Dioxins and 
-Dibenzofurans (CDDs and CDFs) and 1989 Update". Is it 
appropriate to base a rule on an interim procedure document? 

3. Interested persons may submit their data, views or 
arguments concerning the proposed action either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana 59620-0901, no later than August 12, 
1999. To be guaranteed consideration, the comments must be 
postmarked on or before that date. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

John F. North 
John F. North, Rule Reviewer 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE DEPARTMENT OF MILITARY AFFAIRS 
OF THE STATE OF MONTANA 

In the matter of the 
proposed adoption of new 
rules for the administration 
of the Education Benefit 
Program for the Montana 
National Guard 

TO: All Concerned Persons 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULES I THROUGH VI 
PERTAINING TO THE 
ADMINISTRATION OF THE PROGRAM 
FOR THE MONTANA NATIONAL 
GUARD 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 21, 1999, the department of military 
affairs proposes to adopt new rules I through VI pertaining to 
the administration of the Montana national guard education 
benefit program (EBP) , 

2. The rules, as proposed to be adopted, provide as 
follows. 

RULE I ELIGIBILITY OF MEMBERS (1) Any active member of 
the Montana army national guard or air national guard who 
meets the established criteria may be eligible to participate 
in the education benefit program (EBP) , if attending state 
funded institutions of higher learning. 

(2) The EBP is a tuition waiver scholarship. The 
tuition waiver would pay for the cost of tuition for credit 
bearing courses only. Tuition is defined as the total 
semester hour cost of instruction to a student as published in 
the catalog of the institution, specifically excluding 
mandatory fees, book charges, and room and board. 

(3) The EBP incentive applies to members who are 
accepted, enrolled and matriculated at state funded 
institutions on a full-time or part-time basis in an 
undergraduate degree-granting program. Members must meet the 
institution's eligibility requirements for admission in a 
degree-granting program before this incentive can be used. 
Members must be pursuing their first undergraduate degree. 

(4} Minimum enrollment for a part-time student is at 
least 3, but less than 12, credit hours per semester. Minimum 
enrollment for a full-time student is at least 12 or more 
semester credit hours. 

(5} An applicant must be a resident student of the state 
of Montana as defined by 20-25-501(1) (d), MCA in order to 
apply for the EBP. 

(6) Members may receive the EBP award for no more than 8 
semesters of full-time study, or the equivalent of 4 academic 
years, or, for no more than 16 semesters of part-time study in 
an approved undergraduate degree-granting program. Periods of 
federal active duty and activation by the governor of the 
state of Montana will be excluded from the above computation 
of the maximum period of eligibility. The adjutant general 
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may, for exceptional circumstances, grant an extension of the 
eligibility period upon a written application from the member. 

(7) The adjutant general may prioritize participation in 
this program in accordance with supplemental criteria deemed 
necessary to maintain readiness of the state military militia. 

AUTH: 10-1-121, MCA 
IMP: 10-1-121, MCA 

RULE II ELIGIBILITY CRITERIA (1) A member may apply 
for the EBP if he is an active member of the Montana army 
national guard or the Montana air national guard. Members of 
the active military, inactive national guard (ING), individual 
ready reserve (IRR) or active guard and reserve (AGR) are not 
eligible. 

(2) An applicant must be a graduate of an initial active 
duty for training (IADT) or a commissioning source. 

(3) Applicants must be in a pay grade of enlisted - E1-
E7, warrant officer - W01-W02, or officer - 01-02. 

(4) Applicants must have attended all scheduled unit 
training assemblies and scheduled annual training periods or 
have authorized absences. January 1 through June 30 
establishes eligibility for the fall semester; July 1 through 
December 31 establishes eligibility for the winter semester as 
well as pre-approved summer courses. Members who cannot 
attend unit training assemblies due to sickness, injury, or 
some other unforeseen circumstance beyond the individual's 
control will be given the opportunity to perform equivalent 
training in accordance with regulations in order to maintain 
eligibility for the EBP. Prior service enlistees or 
appointees may gain eligibility if they have joined the 
Montana army national guard or air national guard prior to the 
start of a semester and meet all other eligibility 
requirements. The enlistment or appointment date as entered 
on the individual's contract or commissioning document will be 
used to determine eligibility. The first day of class at the 
college/university establishes the start of the semester. 

(5) Applicants must have an expiration of term of 
service (ETS)/expiration of service (EOS) or service 
obligation date beyond the semester for which the EBP is being 
requested. Individuals who extend or reenlist for the EBP 
must do so for six years and provide appropriate documentation 
of extensions with their application for the tuition benefit. 

(6) Applicants must not be flagged for favorable 
personnel actions. 

(7) Applicants must have been accepted and matriculated 
for admission or enrolled at a Montana institution of higher 
learning, either part-time or full-time, in a first award 
undergraduate degree-granting program. 

(8) Applicants may not apply for the EBP prior to 
college/university acceptance. 

(9) Applicants must be in good academic standing 
according to definition of the institution. Additionally, the 
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enrolled service member must maintain a cumulative grade point 
average of 2.0 or better. 

(10) If employer reimbursement for tuition is being 
received, the EBP award shall be reduced by the amount of such 
education reimbursement. 

AUTH: 
IMP: 

10-1-121, MCA 
10-1-121, MCA 

RULE III SUSPENSION OF EDUCATIONAL BENEFITS 
(1) During a semester, an applicant's/member's 

eligibility for the EBP will be suspended for that semester 
anytime the applicant/member fails to meet the eligibility 
requirements that have been established. If EBP is suspended, 
the applicant/member may be liable for the payment of the 
value of tuition that was waived during that semester. 

AUTH: 10·1-121, MCA 
IMP: 10-1-121, MCA 

RULE IV ELIGIBILITY REVIEW AND CONTINUATION PROGRAM 
(1) Participation in the EBP will be determined on a 

semester-by-semester basis in accordance with the applicable 
eligibility criteria set forth in these rules. Applicants may 
apply for participation in the EBP by submitting a Montana 
national guard scholarship program application, which is 
available from the Montana national guard education office. 

(2) Commitment to any individual member of continued EBP 
assistance beyond that authorized for a particular semester is 
contingent upon an annual funding availability and the 
applicant/member meeting eligibility criteria contained within 
these rules then in effect under the statute. 

AUTH: 10-1-121, MCA 
IMP: 10-1-121, MCA 

RULE V OBLIGATION TO REPAY EDUCATIONAL BENEFITS (1) Any 
member failing to complete an active term of enlistment may be 
held liable for repayment of the value of EBP benefits 
received during that term of enlistment. 

AUTH: 10-1-121, MCA 
IMP: 10-1-121, MCA 

RULE VI AVAILABILITY OF THE TUITION FEE WAIVER (1) The 
availability of the E!BP is contingent upon approval by the 
Montana board of regents. 

AUTH: 10-1-121, MCA 
IMP: 10-1-121 and 20-25-421, MCA 

3. These proposed new rules I through VI are reasonably 
necessary for the following reasons. There have been changes 
in the Montana Code Annotated reflecting the intent of the 
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legislature to provide additional financial support for the 
secondary education of Montana national guard soldiers. 
Education of Montana soldiers is essential to maintain the 
quality performance of the Montana national guard. In 
addition, these monies contribute to the recruitment and 
retention of high caliber soldiers to serve in the Montana 
national guard. The proposed rules encompass the changing law 
in state contribution to secondary education as it pertains to 
the department of military affairs. 

4. In accordance with 2-4-302(2) (d), MCA, Representative 
Robert Pavlovich from Butte, and Senator Don Hargrove from 
Belgrade, who sponsored the bill, have been provided with 
copies of these proposed rules. 

5. Interested parties may submit data, views or 
arguments in writing to: MAJ James P. Moran, Full-Time Staff 
Judge Advocate, Department of Military Affairs, PO Box 4789, 
Helena, MT 59604-4789. Any comments must be received no 
later than ~ugust 19, 1999. 

6. If a person who is directly affected by the proposed 
adoption wishes to express data, views and arguments orally or 
in writing at a public hearing, the person must make written 
request for a hearing and submit this request along with any 
written comments to: MAJ James P. Moran, Full-Time Staff 
Judge Advocate, Department of Military Affairs, PO Box 4789, 
Helena, MT 59604-4789. A written request for hearing must be 
received no later than August 19, 1999. 

7. If the agency receives requests for a public hearing 
on the proposed adoption from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the administrative rule review committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of the persons directly 
affected has been determined to be at least 40 persons based 
upon the average number of 400 Montana army and air national 
guard members who are matriculated in institutions of higher 
learning during a semester. 

B. Alternative accessible formats of this document will 
be provided upon request. Persons who need an alternative 
format of this rule riotice, or who require some other 
reasonable accommodation in order to participate in this 
process, should contact MAJ James P. Moran, Full-Time Staff 
Judge Advocate, Department of Military Affairs, PO Box 4789, 
Helena, MT 59604-4789; telephone: (406) 841-3325. 
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9. Any person/party may be placed on the Department of 
Military Affairs' list of interested persons/parties by 
contacting MAJ James P. Moran, Full-Time Staff Judge Advocate, 
Department of Military Affairs, in writing, at the address 
listed above or may be made by completing a request form at 
any rules hearing held by the department. 

DEPARTMENT OF MILITARY AFFAIRS 

~E~ 
John E. Prendergast 
Major General, MTNG. 
Director, Military Affairs 

Certified to the Secretary of State this Bthday of July, 
1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal 
of ARM 46.12.3215 pertaining 
to medicaid health plan 
enrollment 

TO: All Concerned Persons 

NOTICE OF PROPOSED 
REPEAL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On August 21, 1999, the Department of Public Health 
and Human Services proposes to repeal the above-stated rule. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
need an alternative accessible format of this notice. If you 
request an accommodation, contact the department no later than 
5:00 p.m. on August 9, 1999, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, Office 
of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rule 46.12.3215 as proposed to be repealed is on 
pages 46-3326 and 3327 of the Administrative Rules of Montana. 

AUTH: Sec. 53-2-201, 53-6-111 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-103 and 53·6-131, MCA 

3. ARM 46.12.3215 requires medicaid recipients to enroll 
in health insurance plans if the Department determines it is 
cost-effective to do so and if the Department pays the premiums 
on behalf of the recipient. 1991 federal law mandated that 
states have a premium payment program. The law required states 
to pay the full deductible and co-insurance up to health 
insurance approved amounts for any policy where the state 
medicaid agency was paying the premiums. Forty-nine states, 
including Montana, did not comply with this federal requirement 
because few health insurance policies would ever be determined 
cost effective. Health Care Financing Administration (HCFA) and 
Government Accounting Office reports discussed this situation 
and the impracticality of enforcing the provision. HCFA never 
enforced the provision. In 1997, federal law was changed to 
make premium payment a state option. If the state kept the 
option it still had to meet the deductible/co-insurance 
requirement. Montana kept the option but was still not in 
compliance. In 1999, a joint state/federal audit performed by 
the Legislative Audit Division brought this compliance deficit 
to the attention of the Department. HCFA, when contacted by the 
Legislative Audit Division, indicated they would enforce the 
requirement prospectively. The Department determined the best 
course of action would be to no longer use section 1906 of the 
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Social Security Act to authorize the premium payment program but 
to operate the program under section 1905 which does not require 
payment of deductibles/co-insurance. Section 1905, however, does 
not include a provision making it a condition of eligibility for 
recipients to enroll in cost-effective insurance. Elimination 
of the rule is necessary to avoid a conflict between ARM 
46.12.3215 and section 1905. This will not prevent any 
recipient from receiving the benefit of having their health 
insurance premium paid by the Department. 

Two other options were considered. ( 1) The Department could 
have discontinued the benefit and eliminated the premium payment 
program. This would have been detrimental to both recipients 
and the medicaid program, since both would lose the value of the 
health plans. Medicaid would have assumed all the costs for 
current premium payment beneficiaries and the beneficiaries 
would have lost the chance to keep insurance that would have 
provided them uninterrupted coverage once they no longer 
received medicaid. Many of these recipients would have been 
uninsurable after leaving Medicaid. (2) The other option would 
have been to comply with the section 1906 requirement. This 
would have resulted in few cases ever being determined 
cost-effective. The increased direct medical costs combined 
with higher allowed amounts from private carriers would have 
caused many cases to calculate as not cost -effective. There 
would also have been an additional risk to the Department 
because many policies would have required a 50% co-insurance on 
mental health services, particularly for juvenile inpatient 
treatment. Each policy covering that service could have had the 
potential to obligate Montana medicaid to pay tens of thousands 
of dollars towards a 50% co-insurance on $30,000 per month 
treatment plans. The Department rejected both options. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed action in writing to Dawn 
Sliva, Office of Legal Affairs, Department of Public Health and 
Human Services, P.O. Box 4210, Helena, MT 59604-4210, no later 
than August 19, 1999. The Department also maintains lists of 
persons interested in receiving notice of administrative rule 
changes. These lists are compiled according to subjects or 
programs of interest. For placement on the mailing list, please 
write the person at the address above. 

5. If a person who is directly affected by the proposed 
action wiahes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments to Dawn Sliva, Office of Legal Affairs, 
Department of Public Health and Human Services, P.O. Box 4210, 
Helena, MT 59604-4210, no later than August 19, 1999. 

6. If the Department of Public Health and Human Services 
receives requests for a public hearing on the proposed action 
from either 10\ or 25, whichever is less, of those who are 
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directly affected by the proposed action, from the 
Administrative Rule Review Committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no less than 25 members who are directly affected, a 
hearing will be held at a later date and a notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those directly affected has been determined to be 50 
based on the 500 cases affected by rules covering medicaid 
health plan enrollment. 

Rule Reviewer Director, P~alth and 
Human Services 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I through XXI 
pertaining to network 
adequacy in managed care 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION 

TO: All Concerned Persons 

1. On August 11, 1999, at 1:30 p.m., a public hearing 
will be held in the auditorium of the Department of Public 
Health and Human Services Building, 111 N. Sanders, Helena, 
Montana to consider the proposed adoption of the above-stated 
rules. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation,· contact the department no later than 5:00 p.m. on 
August 3, 1999, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406) 444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I DEFINITIONS The following definitions, in addition 
to those contained in 33-36-103, MCA, apply to this chapter: 

(1) "Access plan" means a document filed by a health 
carrier with the department that complies with the standards set 
forth in [Rules II through IV] and 33-36-201, MCA. 

( 2) "Advanced practice registered nurse" means a nurse 
midwife, a nurse anesthetist, a nurse practitioner, or a 
clinical nurse specialist. 

( 3 l "Geographic service area" means the sum of the 
geographic areas of Montana in which a health carrier has a 
network that has been deemed adequate by the department and for 
which the health carrier has received approval from the 
insurance commissioner as an "area of operation" in which to 
market and issue health insurance coverage. 

(4) "Mid-level provider" means a physician assistant or an 
advanced practice registered nurse. 

(5) "Primary care provider (PCP)" means a physician, mid­
level provider, federally qualified health center or rural 
health clinic as defined in ARM 46.12.1708, migrant health 
center or other community-based provider that is designated by 
a health carrier to supervise, coordinate, or provide initial or 
continuing care to an enrollee, and if required by the health 
carrier, initiate a referral for specialty care services 
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rendered to the enrollee. 
(6) "Specialty provider" or "specialist" means a physician 

or other provider whose area of specialization is an area other 
than general medicine, family medicine, general internal 
medicine or general pediatrics. A provider whose area of 
specialization is obstetrics and/or gynecology may be either a 
PCP or a specialist within the meaning of this rule. 

(7) "Urgent care" means those health care services that 
are not emergency services but that are necessary to treat a 
condition or illness that could reasonably be expected to 
present a serious risk of harm if not treated within 24 hours. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-103 and 33-36-105, MCA 

RULE II ACCESS PLAN FILING AND REVIEW GUIDELINES 
(1) When a health carrier submits a proposed access plan 

to the department for review and approval, the department will 
either approve, disapprove, or request additional information on 
the proposed plan within 60 calendar days. The department has 
a total of 60 days to review and issue a decision concerning any 
proposed access plan, not including any 30 day response period 
that may be granted a health carrier proposing the plan. The 
department may grant up to two 30. day response periods during 
the review of each access plan. 

(2) During the departmental review of its proposed access 
plan, a health carrier must respond to a departmental request 
for information within 30 calendar days after the date of the 
request. If the response remains incomplete, the department may 
grant the health carrier a second 30 day period within which to 
submit a complete response. If, after two departmental requests 
for information, the health carrier fails to provide information 
that the department deems sufficient to satisfy its requests, 
the access plan will be disapproved and the health carrier will 
be required to submit a new proposed access plan prior to 
enrolling initial or additional enrollees. 

(3) The total number of days allowed for the review of a 
given proposed access plan may not exceed 120 calendar days, 
including both time spent by the department in review of the 
proposed plan and any time granted to a health carrier to 
respond to departmental requests for additional information. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE III ACCESS PLAN UPDATES (1) Health carriers shall 
be responsible for monitoring the status of their networks and 
must submit an updated access plan to the department within 30 
calendar days of a material change in the status of their 
network. For the purposes of this rule, a material change is a 
change in the composition of a health carrier's provider network 
or a change in the size or demographic characteristics of the 
population enrolled with the health carrier that renders the 
health carrier's network non-compliant with one or more of the 
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network adequacy standards set forth at [Rules VII, IX, and 
XII]. If the revised access plan is not submitted within 30 
calendar days after the material change in network status 
occurs, the health carrier must cease enrolling new recipients 
in the affected geographic service area until the revised access 
plan is approved by the department. Review of the revised 
access plan is subject to the procedures and consequences 
outlined in [Rule II] . 

(2) In addition to the requirement in (1) above, the 
health carrier must submit an updated access plan to the 
department by at least 2 years after the date the carrier's 
access plan was last approved by the department. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE IV ACCESS PLAN SPECIFICATIONS (1) In addition to 
meeting the requirements of 33-36-201(6), MCA, an access plan 
for each health carrier offered in Montana must describe or 
contain the following: 

(a) a list of participating providers which describes the 
type of provider, their specialty or credentials, and also their 
names, addresses, zip codes, and phone numbers. The list must 
indicate which providers are accepting new patients; 

(b) the health carrier's pol icy for making referrals 
within and outside of the network including, at a minimum, the 
health carrier's method for complying with each of the standards 
set forth in [Rules XIII, XIV, and XV); 

(c) the health carrier's process for monitoring on a 
periodic basis the need for and satisfaction with health care 
services of the enrolled population and ensuring on an ongoing 
basis, the sufficiency of the network to meet those needs and, 
at a minimum, the health carrier's methods for complying with 
each of the standards set forth in [Rule XVII]; 

ld) the health carrier's policy to address the needs of 
enrollees with limited English proficiency and/or illiteracy, 
those with diverse cultural and ethnic backgrounds, and those 
with physical and mental disabilities, in order to insure that 
these characteristics do not pose barriers to gaining access to 
services. The policy shall, at a minimum, describe the health 
carrier'S methods for complying with each of the standards set 
forth in [Rule XVI]; and 

(e) a copy of the information filed with the commissioner 
of insurance outlining important information about the health 
carrier's services and features which must be provided by the 
health carrier to either potential enrollees or covered 
enrollees. This information must be presented in language that 
is comprehensible to the average layperson. The information to 
be provided includes, but is not limited to: 

(i) a listing of participating providers, as described in 
(1) (a) above; 

Cii) a summary description of the health carrier's 
standards for provider credentials and methodology for reviewing 
providers • credentials on an ongoing basis required by [Rule 
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VIII); 
(iii) the procedures in place for selecting and changing 

providers; 
(iv) a copy of the information filed with the commissioner 

of insurance detailing the health carrier's benefits, including 
a comprehensive list of covered and non-covered services; 

(v) the health carrier's policy regarding enrollee 
responsibility for co-insurance, copayments, and deductibles; 

(vi) a detailed description of the health carrier's 
procedures along with authorization for specialty care that 
comply with [Rule XIII), a schedule of the fees, including co­
insurance, copayments and deductibles, for which an enrollee 
will be responsible; 

(vii) policies pertaining to approval of and access to 
emergency services that meet the requirements of [Rule VI); 

(viii) telephone numbers and procedures for contacting an 
authorized representative of the health carrier who can 
facilitate review of post-evaluation or post-stabilization 
services required immediately after receipt of emergency 
services; 

( ix) a description of the health carrier's grievance 
procedures, including specific instructions and guidelines for 
filing and appealing grievances; 

(x) a policy regarding use of and payment for in-network 
services; and 

(xi) a policy regarding use of and payment for out-of­
network services. 

(f) the health carrier's method of providing and paying 
for emergency screening and services 2~ hours a day, 7 days a 
week, in accordance with [Rule VI); 

(g) a process for enabling enrollees to change primary 
care professionals that meets the standards of [Rule XV) ; 

(h) a process for transfer of enrollees to other providers 
must include a provision for transitional care as described in 
[Rule XIV); 

( i) the process used to address and correct instances 
where a health carrier has an insufficient number or type of 
participating providers accessible to enrollees to provide a 
covered benefit. This process must comply with the requirements 
of [Rules IX and X] ; and 

(j) the health carrier's method of complying with 
geographic accessibility requirements as outlined in [Rule IX 
and X). 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE V ACCESS CRITERIA (1) The department will utilize 
the criteria set forth in this chapter and Title 33, chapter 36, 
MCA to determine whether the network maintained by a health 
carrier offering a managed care plan in Montana is sufficient in 
numbers and type of providers. 
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AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE VI MANDATORY COVERAGE ( 1) The following must be 
reimbursed without regard to either prior authorization or the 
contractual relationship between the health carrier and the 
provider: 

·(a) emergency services as defined in 33-36-103, MCA; 
(b) covered services that do not meet the criteria for 

emergency services, but whi.ch were medical! y necessary and 
immediately required because of an unforeseen illness, injury or 
condition and the enrollee could not reasonably access services 
through the health carrier because he or she was outside the 
health carrier's service area; and 

(c) renal dialysis, if covered, that is provided while the 
enrollee is outside the health carrier's service area for no 
more than 30 calendar days. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105, 33-36-201 and 33-36-205, MCA 

RULE VII PROVIDER-ENROLLEE RATIO REQUIREMENTS (1) In 
order to be deemed adequate, a health carrier's network must 
include one mid-level PCP per 1,500 projected enrollees or one 
physician PCP per 2,500 projected enrollees. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105, and 33-36-201, MCA 

RULE VIII VERIFICATION OF PROVIDER CREDENTIALS (1) Each 
health carrier shall establish and describe in its access plan 
the criteria utilized to review the credentials of the providers 
in its network. A health carrier must require a provider's 
credentials to be reviewed prior to the health carrier employing 
or entering into contractual relationship with a provider and 
a provider's credentials are to be reverified at least every 3 
years thereafter. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE IX GEOGRAPHIC ACCESS CRITERIA (1) In order to be 
deemed adequate, a provider network must fulfill all access 
criteria of the rules in this chapter within the following 
geographic restrictions: 

(a) to the extent that services are covered by the health 
carrier, the health carrier must have an adequate network of 
primary care providers, a hospital, and/or medical assistance 
facility, and a pharmacy that is located within a 45 mile radius 
of each enrollee's residence or place of work, unless: 

(i) the usual and customary travel pattern of the general 
population within the service area to reach health care 
providers is further, and if the fact that the usual and 
customary travel pattern exists is documented by the health 
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carrier; or 
( ii) the provider is available but does not meet the 

health carrier's reasonable credentialing requirements; 
(b) if no qualified provider exists within a 45 mile 

radius of an enrollee's residence or place of work, the health 
carrier must document how covered services will be provided at 
no additional charge to enrollees through referrals to qualified 
providers both inside and outside the 45 mile radius; and 

(c) enrollees may, at their discretion, select 
participating primary care providers located farther than 45 
miles from their homes and/or places of business. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE X EXCEPTIONS TO GEOGRAPHIC ACCESS CRITERIA (1) The 
department may grant exceptions to the geographic accessibility 
standard in [Rule IX] if good cause to do so exists. 

(2) Good cause includes but is not limited to the 
circumstance where the health carrier has documented a good 
faith effort to negotiate a contract with local providers but 
has failed to reach an agreement within 60 days after the offer 
of a written contract from the health carrier. A good faith 
effort includes offering terms and conditions at least as 
favorable as those offered to other entities providing the same 
or similar services. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XI SERVICE AREAS (1) A network's service area may 
encompass more than one geographic service area provided the 
network in all such areas meets the network adequacy criteria. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XII MAXIMUM WAIT TIMES FOR APPOINTMENTS (1) An 
adequate network must meet the following criteria for all 
enrollees: 

(a) emergency services must be available and accessible at 
all times; 

(b) urgent care appointments must be available within 24 
hours; 

(c) 
available 

(d) 

within 21 
(e) 

available 

AUTH: 
IMP: 

appointments for non-urgent care with symptoms must be 
within 5 calendar days; 

appointments for immunizations must be available 
calendar days; and 
appointments for routine or preventive care must be 
within 45 calendar days. 

Sec. 33-36-105, MCA 
Sec. 33-36-105 and 33-36-201, MCA 
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RULE XIII REFERRAL AND SPECIALTY CARE REQUIREMENTS 
(1) Procedures for referrals to consulting specialists 

must be clearly outlined in the access plan, in literature 
provided to all enrollees, and in literature provided to all 
participating providers. 

(2) Women and adolescent females who do not designate a 
gynecological health care provider as their PCP must be allowed 
direct access (without prior authorization or referral from a 
PCP) to a participating provider whose area of specialization is 
gynecology for routine gynecological care no less frequently 
than one time per year. 

(3) Pregnant females must be allowed direct access, 
without prior authorization or referral from a PCP, to a 
participating provider whose area of specialization is 
obstetrics. 

( 4) An enrollee must be allowed to designate a 
participating pediatrician, family physician, or, if the health 
carrier allows a mid-level provider to be a PCP, a mid-level 
provider specializing in primary care of children as the PCP for 
the enrollee's children and/or adolescents who ~re covered by 
the health carrier. 

(5) The access plan must include a process to address and 
correct instances where a health carrier has an insufficient 
number or type of participating providers accessible to 
enrollees to provide a covered benefit. In these instances, the 
health carrier must ensure that covered services are provided at 
no greater cost to the enrollee than if the services were 
obtained from a participating provider. 

(6) The access plan must include policies and procedures 
by which an enrollee with a condition that requires ongoing care 
from a specialist may obtain a standing referral to a 
participating specialty provider. For purposes of this rule, 
standing referral means a referral for ongoing care to be 
provided by a participating specialty care provider that 
authorizes a series of visits with the specialist for either a 
specific time period or a limited number of visits, and which is 
provided according to a treatment plan developed by the 
enrollee's PCP, the specialty provider, and the enrollee. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XIV CONTINUITY OF CARE AND TRANSITIONAL CARE (1) A 
health carrier must allow the following new enrollees to 
continue to receive services from their previous providers for 
the time periods noted below, so long as those providers agree 
to abide by the payment rates, credentialing, referral process, 
quality-of-care standards and protocols, and reporting standards 
that apply to comparable participating providers: 

(a) a new enrollee with a life-threatening, disabling or 
degenerative condition may obtain care from their previous 
provider for a period of 60 days, beginning the date of the 
enrollee's enrollment with the health carrier; 

(b) a new enrollee who has received a diagnosis of 
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terminal illness with life expectancy of less than 6 months, may 
continue to obtain care from their previous provider until death. 
if it occurs prior to the end of the 6 month period, or, if it 
does not, for a period of 6 months from the date of the 
enrollee's enrollment with the health carrier, unless the period 
is extended after the enrollee's medical needs and the 
appropriateness of requiring a transition to a participating 
provider are reassessed. Such a reassessment must be conducted 
at or before the end of the 6 month period by th'e health carrier 
for such a terminally ill enrollee; and 

(c) a new enrollee in the second or third trimester of 
pregnancy may obtain care from their previous provider through 
the completion of postpartum care. 

(2) A health carrier must allow enrollees in the 
categories described in (1) (a) through (1) (c) above to continue 
to receive services from their existing providers when their 
provider's contract is terminated without cause, so long as 
those providers agree to abide by the payment rates, quality-of­
care standards and protocols, and reporting standards which 
apply to comparable participating providers. 

(3) A health carrier may not hold an enrollee covered by 
this rule responsible for any additional payments, copayments, 
co-insurance or deductibles beyond what would be required if the 
services were provided by a participating provider. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XV SELECTING AND CHANGING PROVIDERS (1) Enrollees 
must be allowed to change primary care providers at least once 
per benefit year. 

(2) The health carrier will monitor the frequency of 
enrollees' requests to change primary care providers and shall 
have in place a policy to address situations in which a provider 
has patient turnover rates that are significantly higher than 
the average rate within the health carrier's network. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XVI REMOVAL OF BARRIERS TO ACCESS (1) The health 
carrier must have a policy in place to address the needs of 
enrollees with limited English proficiency and/or illiteracy, 
those with diverse cultural and ethnic backgrounds, and those 
with physical and mental disabilities, in order to insure that 
these characteristics do not pose barriers to gaining access to 
services. This policy shall, at a minimum, describe the health 
carrier's methods for providing the following: 

(a) interpreter services to allow effective communication 
regarding treatment, medical history and health education; 

(b) appropriate and sufficient personnel, physical 
resources and equipment to meet the basic health care needs of 
these enrollees; and 

(c) education to providers and other employees about the 
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needs of these covered persons. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XVII MONITORING THE NETWORK (1) The health carrier 
must establish methods for periodically assessing the 
sufficiency of the network to meet the health care needs of 
covered persons as well as assessing their satisfaction with 
services. The following must be included in this assessment: 

(a) changes in volume of specialty services needed; 
(b) changes in number of primary care providers needed; 
(c) other changes in health care utilization that might 

indicate changes in the health status of covered persons; 
(d) enrollee satisfaction with billing and record keeping; 
(e) provider satisfaction with billing and record keeping; 
(f) enrollee satisfaction with educational materials 

available to them; 
(g) enrollee satisfaction with 24-hour access to medical 

advice and services; 
(h) enrollee satisfaction with the referral process; and 
(i) provider satisfaction with the referral process. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105 and 33-36-201, MCA 

RULE XVIII LETTERS OF INTENT (1) In order to demonstrate 
that its network is adequate, a health carrier may utilize 
letters of intent from individual providers with whom it does 
not yet have a contract, so long as the providers do not 
constitute more than 15% of the total network. If letters of 
intent from providers are utilized, within 6 months after the 
access plan is submitted to the department the health carrier 
must submit to the department ved fication that it has an 
adequate network. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-102 and 33-36-201, MCA 

RULE XI~ RESPONSIBILITY FOR CONTRACTED SERVICES (1) A 
health carr~er offering a managed care plan that uses a 
contractual arrangement to provide services to covered persons 
remains responsible for meeting the requirements of this 
chapter, including documentation requirements. 

AUTH: Sec. 33-36-105, MCA 
IMP: Sec. 33-36-105, MCA 

RULE XX CORRECTIVE ACTION ( 1) The department may 
recommend corrective action to the health carrier in the event 
the health carrier fails to comply with the network adequacy 
requirements set forth in these rules. 

(2) If a health carrier fails to implement adequate 
corrective action, the department will provide the commissioner 
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of insurance with documentation of the network's inadequacy. 

AUTH: 
IMP: 

Sec. 33-36-105, MCA 
Sec. 33-36-105, MCA 

RULE XXI APPEAL FROM DEPARTMENT PECISION (1) If a health 
carrier or health care provider is aggrieved by any decision 
made by the department pursuant to Title 33, chapter 36, part 2, 
MCA, and these rules, the aggrieved party may request a hearing 
before the department by submitting the request in writing to 
the department's Quality Assurance Division, Office of Fair 
Hearings, 616 Helena Avenue, Steamboat Block, P.O. Box 202953 
Helena, MT 59620-2953. 

(2) The hearing will be conducted in accordance with the 
Montana Administrative Procedure Act, Title 2, chapter 4, part 
6, MCA and ARM 1.3.211 through 1.3.225 and ARM 1.3.230 through 
1.3.233. For purposes of such hearings, the department hereby 
adopts and incorporates by reference ARM 1.3.211 through 1.3.225 
and ARM 1.3.230 through 1.3.233, which contain the attorney 
general's model rules for contested cases. Copies of these 
rules may be obtained from the department's Office of Legal 
Affairs, P.O. Box 202951, Helena, MT 59620-2951. 

(3) The provisions of ARM 46.2.201, 46.2.202, 46.2.205 
through 46.2.212, 46.2.214 and 46.12.590A do not apply to such 
hearings. 

AUTH: Sec. 2-4-201 and 33-36-105, MCA 
IMP: Sec. 2-4-201 and 33-36-105, MCA 

3. The Department is proposing these rules to carry out 
the mandate of Chapter 413 (Senate Bill 365), passed by the 1997 
Legislature, which added Title 33, Chapter 36, to the Montana 
Code Annotated and required the Department to develop rules 
setting standards to ensure the provider networks of managed 
care plans adequately provide their enrollees with access to 
health care. Department staff did an exhaustive search of 
available literature on the subject of network adequacy as a 
basis for these rules. Staff also met with insurance carriers, 
consumers, consumer advocates, and other interested parties five 
times during the past 21 months to discuss and refine these 
proposed rules. 

The definitions contained in Rule I are necessary to explain the 
meaning of the terms used ih the accompanying rules that are not 
already defined in the relevant statutes. 

Rule II sets forth the time frames found necessary for both the 
Department to review proposed access plans and for the health 
carrier to respond to requests for additional information. The 
options of not setting any time lines, setting shorter time 
lines, or setting longer time lines were all rejected as 
unreasonable. Not setting any time frames or setting longer 
time frames would result in a prolonged period of review that 
could hurt health carriers, since without Department approval of 
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an access plan, a health carrier would be unable to do business 
in Montana. Shorter time frames would jeopardize the ability of 
the Department to review a plan adequately and safeguard the 
rights of members of health plans to be assured of an adequate 
provider network. 

Rule II I, by requiring that health carriers must update an 
approved access plan within 30 days of a material change in 
either the provider network or the population served, ensures 
that plans remain adequate over time. The Department rejected 
alternatives to the 30-day requirement because shorter time 
frames would be too restrictive for health carriers and longer 
time frames would not adequately protect the rights of health 
care consumers. The proposed penalty of not being able to add 
new enrollees if the time limit is exceeded is needed to ensure 
that health carriers have an incentive to comply with the 
reporting requirement and to protect health care enrollees from 
an inadequate network of providers. Ensurance of plan adequacy 
also necessitates that access plans be updated at least every 2 
years. Alternatives to the 2-year period were considered and 
rejected because shorter time frames would be unduly burdensome 
on health carriers. Longer time frames would not allow health 
care consumers to be informed about the availability of health 
care coverage and coverage policies under the insurance they are 
purchasing. 

Rule IV is necessary to set out the components of the access 
plan. Both more stringent and less stringent standards were 
considered but rejected. The areas are consistent with what 
other states have adopted and are designed to protect the rights 
of health care consumers without being too burdensome to health 
carriers. 

Rule V is necessary to clarify that both the statutes in Title 
33, chapter 36, MCA, and these rules will be used to determine 
the adequacy of a health carrier's access plan. Since the rule 
reflects legal reality, no alternatives were considered. 

Rule VI is necessary to indicate reasonable circumstances under 
which services must be covered by a health carrier. Subsection 
(1) (a), was clearly necessary since 33-36~201, MCA, specifies 
that emergency services must be covered 24 hours per day, 7 days 
per week. Because of the statutory requirement, no alternatives 
were considered. Subsections (1) (b) and (c) of Rule VI outline 
that services must be paid for medically necessary unforeseen 
care and for renal dialysis as well, and are necessary to ensure 
access by consumers who might be traveling outside a network 
service area and experience the need for health care when they 
could not reasonably use a network provider. The alternative of 
not paying for such care was rejected as too restrictive for 
health care consumers, precluding them from ever being able to 
travel outside the health carrier's geographic service area with 
the assurance that needed health care would be paid for. On the 
other hand, the Department rejected the alternative of making 
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the health carrier pay for any and all healtn care services as 
unreasonable because a consumer would have no incentive to 
utilize a network provider, potentially resulting in the 
inflation of the cost of health care coverage that all members 
of a plan must bear. 

The minimum ratio of PCPs per enrollees set out in Rule VII is 
necessary to ensure adequate access to providers by consumers 
without being too burdensome on the health carrier. More and 
less stringent criteria were considered but rejected as being 
less reasonable by the interested parties consulted concerning 
these rules. 

Rule VIII, requiring health carriers to initially verify the 
credentials of providers before contracting with them and to 
recredential them every 3 years after that, is necessary to 
ensure consumer protection from unqualified providers. 
Alternatives were not adopted because the rule as it stands is 
consistent with industry standards, more stringent requirements 
would be unduly burdensome without offering additional consumer 
protections, ·and less stringent criteria would not adequately 
protect health care consumers. 

Rule IX's requirement that a health carrier must have an 
adequate network of providers within a 45-mile radius of the 
covered person's home or place of work is necessary to ensure 
covered persons physical access to providers. A shorter 
distance was considered and rejected as unrealistic, given 
Montana's sparse population and vast geographic area. The 
Department rejected a longer distance as unduly burdensome to 
health care consumers needing care. A lohger distance might 
also threaten a sometimes fragile health care network in 
Montana's rural areas by allowing health care providers to 
refuse to contract with local providers. Subsections (1) (a) (i) 
and (ii) of this rule allow exceptions to the 45-mile radius 
requirement, in necessary reflection of the facts that there may 
be no properly qualified providers within that radius and that 
there are Montanans who might wish to purchase a managed care 
product but who are living and/or working in communities that do 
not have a health care provider within 45 miles. The Department 
rejected as unreasonable the alternative of not allowing such 
exceptions. 

Rule X establishes a process to allow exceptions to the 45-mile 
radius requirement of Rule IX for "good cause", provisions that 
are needed to recognize the fact that health carriers may not be 
able to meet that requirement through no fault of their own. 
The alternative of not allowing this exception was considered 
and rejected because a single health care provider who did not 
want to contract with the health carrier could then effectively 
prevent the carrier from selling a product in that particular 
service area. This would effectively decrease competition among 
health carriers, possibly resulting in higher prices for health 
care consumers and less choice of health care plans. 
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Rule XI is needed to allow a health carrier to establish a 
network encompassing more than a single geographic service area. 
The alternative of requiring an access plan to be filed for each 
geographic area was rejected because it would be burdensome to 
health carriers while providing no benefit to health care 
consumers. 

Rule XII, in order to ensure adequate consumer access, 
establishes maximum wait times for appointments. Differences in 
relative urgency necessitated the variance in deadlines for 
different types of appointments. More and less stringent time 
frames were evaluated and rejected because the rule, as 
proposed, protects the health care consumer without being too 
burdensome to the health carriers. 

Rule XIII is necessary to outline the rights of consumers to 
access providers of their own choice. The reference to a 
woman's rights to use a gynecologist once a year and an 
obstetrician if she is pregnant without prior authorization or 
referral is in reflection of the fact that current state law 
requires such access. For the same reason, no other 
alternatives were considered. Subsection (4), specifying that 
a member may choose a provider specializing in primary care of 
children as a PCP for their children, was necessary to ensure 
the most appropriate PCP for children. The alternative of not 
allowing a specialist in pediatric care to be chosen was 
considered and rejected because children have unique health care 
needs that these specialists are trained to deliver. Language 
specifying that this choice may include mid-level providers if 
the plan recognizes them as a PCP is proposed to offer greater 
choice to health care consumers. The rule does not mandate that 
plans recognize mid-level providers as PCPs as this would be 
outside the scope of the enabling legislation. 

Rule XIII(S) is needed to ensure that a health carrier has a 
process in place to address instances when a plan has an 
inadequate number or type of participating providers, in order 
to protect and ensure consumer access. The requirement that 
this care be provided to the member at no greater cost than if 
the member received the service from a participating provider 
was necessary because health care consumers have· paid for health 
coverage and need a guarantee that they can receive needed 
health care at no additional cost if the health carrier has an 
inadequate network of providers. For that reason, no 
alternative was considered or accepted. Finally, for protection 
of consumers with conditions requiring ongoing care from a 
specialist, the requirement was needed that health carriers must 
establish a treatment plan that authorizes care for a period of 
time or a number of visits. The Department evaluated and 
rejected more and less stringent standards. The rule, as 
proposed, protects the health care consumer with special health 
care needs without being too burdensome to a health carrier. 

Rule XIV(l) is necessary to protect consumers by outlining the 

MAR Notice No. 37-127 14-7/22/99 



-1640-

transition period to a new provider under which a new member may 
continue to see their previous provider for certain conditions. 

Also needed to protect consumers is Rule XIV(2), which gives 
existing members of a health plan the same rights if their 
provider is terminated from the plan without cause. The 
alternative of not allowing a transition period was considered 
and rejected. All of the conditions specified in the proposed 
rule require coordinated medical care to ensure the health of 
the consumer. The alternatives of allowing a longer transition 
period or requiring that a health carrier pay for care 
indefinitely were rejected as unduly burdensome on the health 
carrier and because they are a departure from the managed care 
concept that is the basis of care. Specifically, the 
alternative of allowing this transition period only in the third 
trimester of pregnancy was considered and rejected because many 
complications manifest themselves in the second trimester. 
Allowing for the transition period in the second trimester 
protects the health of the mother and unborn child. Rule 
XIV(3), also needed to protect consumers, specifies that this 
care must be provided at no additional cost to the consumer. 
The alternative of not requiring a health carrier to have such 
a provision in place was considered and rejected because health 
care consumers have paid for health coverage and need a 
guarantee that they can receive needed health care at no 
additional cost in these special circumstances. 

Rule XV is necessary to require a process allowing plan members 
to change their primary care provider once per year, in order to 
facilitate consumer choice of provider. The options of allowing 
members to change PCPS more and less frequently were evaluated 
and rejected. This rule, as proposed, protects the health care 
consumer without being burdensome to a health carrier. The 
requirement of subsection (2) that the health carrier monitor 
the frequency of requests to change PCPs was needed as an added 
safeguard to ensure that the quality of health care provided by 
the PCP is monitored by the health carrier. 

Rule XVI is needed to ensure that barriers to receiving health 
care for populations such as people with physical and mental 
disabilities, diverse cultural backgrounds, and limited English 
proficiency or illiteracy are addressed. More and less 
stringent standards were considered and rejected because the 
rule, as proposed, protects the health care consumer with 
special needs without being unduly burdensome to health 
carriers. 

Rule XVII is needed to assure network adequacy by requiring the 
establishment of methods for periodically assessing the 
sufficiency of the network and provider and consumer 
satisfaction with the network. These are all key components of 
an adequate provider network. The measures listed are the 
minimum determined by the Department as necessary to protect the 
rights of the health care consumer without being unduly 
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burdensome on the health caFrier. Specific requirements such as 
specifying that an independent satisfaction survey be done and 
a standardized evaluation tool be used were rejected as unduly 
burdensome and expensive given the penetration of managed care 
in the state at this time. 

Rule XVIII is needed to assist a health carrier to prove that it 
has an adequate network even though contracts may not yet have 
been signed with all necessary providers. Allowing letters of 
intent to account for no more than 15% of the total network and 
requiring plans to submit verification of an adequate network 
within 6 months are needed as a safeguard to ensure the network 
is adequate. The alternative of letting a plan demonstrate an 
adequate network with letters of intent from more than 15% of 
the provider panel was rejected because it does not adequately 
protect the health care consumer and guarantee access to health 
care services. The alternative of letting a plan demonstrate an 
adequate network with letters of intent from less than 15% of 
the provider panel was rejected because it is unduly burdensome 
to the health carrier and health care consumers are adequately 
protected under the proposed rule. 

Rule XIX is necessary to protect network adequacy by clarifying 
that the health carrier remains responsible for meeting the 
requirements of these rules whether or not services are provided 
through a subcontract with another entity. No other choice was 
considered because this protects health care consumers should a 
health carrier decide to subcontract with another entity. 

Rule XX is needed to allow a remedy for a network deficiency 
short of cancellation. The alternative would be for the 
Department to recommend cancellation of licensure or sanctions 
to the Commissioner of Insurance for even minor infractions. 
The Department rejected this alternative since it was unduly 
harsh and would not serve the public well. 

Rule XXI is needed to provide an appeal from a decision of the 
Department that aggrieves a health carrier or provider. The 
appeal process complies with state statutes and other 
alternatives were not considered. 

4. The Department intends to adopt these rule changes 
effective October 1, 1999. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Kathy Munson, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 202951, Helena, MT 59620-2951, no later than 
August 19, 1999. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 
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6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I through VII 
pertaining to the use of 
automated external 
defibrillators 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION 

TO: All Concerned Persons 

1. On August 11, 1999, at 3:00 p.m., a public hearing 
will be held in the auditorium of the Department of Public 
Health and Human Services Building, 111 N. Sanders, Helena, 
Montana to consider the proposed adoption of the above~stated 
rules. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons wjth disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
August 2, 1999, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I DEFINITIONS In addition to the definitions 
contained in 50-6-501, MCA, the following definitions apply to 
this chapter (Note: SO -6-501, MCA, includes definitions for 
"automated external defibrillator (AED)" and "entity".): 

(1) "Automated external defibrillator (AED)" means a 
medical device that: 

(a) has received approval for marketing from the U.S. food 
and drug administration; 

(b) is capable of recognizing the presence or absence of 
ventricular fibrillation or rapid ventricular tachycardia and of 
determining, without intervention by an operator, whether 
defibrillation should be performed; 

(c) upon determining that defibrillation should be 
performed, automatically charges and indicates that it is ready 
to deliver an electrical impulse to an individual's heart; and 

(d) may be used by an operator of the device to deliver an 
electrical impulse to an individual's heart. 

(2) "AED training program" means a course of instruction 
approved by the department which provides the initial education 
in the use of the AED and which has requirements for continued 
assurance of the compentency of individuals in using an AED. 
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(3) "CPR" means cardiopulmonary resuscitation. 
(4) "Entity" means a public agency, department, office, 

board, or commission or other governmental organization or a 
private corporation, partnership, group or business or other 
private organization. 

AUTH: Sec. 50~6~503, MCA 
IMP: Sec. 50~6~501, MCA 

RULE II WRITTEN PLAN (1) An entity wishing to use or 
allow the use of an AED shall develop, update as changes are 
made, and adhere to a written plan that: 

(a) for a stationary location specifies the physical 
address where the AED will be located; 

(b) for a mobile location specifies the geographic area in 
which the AED will be used and specifies how the AED will be 
transported to the scene of a cardiac arrest; 

(c) includes the names of the individuals currently 
authorized to use the AED; 

(d) describes how the AED use will be coordinated with 
each licensed emergency medical service providing coverage in 
the area where the AED is located, including how emergency 
medical services will be activated every time that an AED is 
attached to a patient; 

(e) specifies the name, telephone number(s) and address of 
the Montana licensed physician who will be providing medical 
supervision to the AED program and how the physician, or the 
physician's designee, will supervise the AED program; 

(f) specifies the name, telephone number(s) and address of 
the physician's designee, if any, who will assist the physician 
in supervising the AED program; 

(g) specifies the maintenance procedures for the AED, 
including how it will be maintained, tested and operated 
according to the manufacturer's guidelines; 

(h) requires that written records of all maintenance and 
testing performed on the AED be kept; 

(i) describes the records that will be maintained by the 
program; and 

(j) describes how the required reports of AED use will be 
made to the physician supervising the AED program, or their 
designee, and to the department. 

AUTH: Sec. 50~6~503, MCA 
IMP: Sec. 50~6-501 and 50-6-503, MCA 

RULE III WRITTEN NOTICE (1) Prior to allowing any use of 
an AED, an entity must provide the following, in addition to a 
copy of the plan required by [Rule II], to each licensed 
emergency medical service and public safety answering point or 
emergency dispatch center in the area where the AED is located: 

(a) a written notice, on a form provided by the 
department, that includes the following information: 

(i) the name of the entity that is establishing the AED 
program; 
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(ii) the business address and telephone number, including 
physical location, of the entity; 

(iii) the name, telephone number and address of the 
individual who is responsible for the onsite management of the 
AED program; 

(iv) the starting date of the AED program; and 
(v) where the AED is physically located. 

AUTH: Sec. 50-6-503, MCA 
IMP: Sec. 50-6-502 and 50-6-503, MCA 

RULE IV REPORTS (1) Every time an AED is attached to a 
patient, its use must be reported to the supervising physician 
or the physician's designee and the report must include the 
information required by the supervising physician. 

(2) Every time an AED is attached to a patient, the 
supervising physician or their designee shall provide to the 
department, on a form provided by the department, the following 
information: 

(a) the name of the entity responsible for the AED; 
(b) the name, address and telephone number of the 

supervising physician; 
(c) the date of the call; 
(d) the age of the patient; 
(e) the gender of the patient; 
(f) location of the cardiac arrest; 
(g) estimated time of the c·ardiac arrest; 
(h) whether or not CPR was initiated prior to the 

application of the AED; 
(i) whether or not the cardiac arrest was witnessed; 
(j) the time the first shock was delivered to the patient; 
(k) the total number of shocks delivered; 
(l) whether or not there was a pulse after the shocks and 

whether or not the pulse was sustained; and 
(m) whether or not the patient was transported, and if so, 

the name of the transporting agency and the location to which 
the patient was transported. 

AUTH: Sec. 50-6-503, MCA 
IMP: Sec. 50-6-502 and 50-6-503, MCA 

RULE V TRAINING (1) In order to be authorized by an AED 
program plan to use an AED, an individual must: 

(a) have current training in adult cardiopulmonary 
resuscitation that meets the standal-dS of the American heart 
association and must renew this training at intervals not to 
exceed 2 years; 

(b) complete one of the approved AED training programs 
listed in (2) below and renew the training at intervals not to 
exceed 2 years. 

(2) AED training programs developed by the following 
organizations are approved by the department: 

(al American heart association; 
(b) American national red cross; 
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(c) national safety council; 
(d) medic first aid; and 
(e) American safety. 

AUTH: Sec. 50-6-503 1 MCA 
IMP: Sec. 50-6-502 and 50-6-503, MCA 

RULE VI MEDICAL PROTOCOL (1) A medical protocol for 
defibrillation use must be consistent with the energy 
requirements for defibrillation set out on pages 2211 through 
2212 of "Guidelines for Cardiopulmonary Resuscitation and 
Emergency Cardiac Care, Recommendations of the 1992 National 
Conference" published in the Journal of the American Medical 
Association on October 28, 1992, Volume 268, Number 16. 

( 2) The department hereby adopts and incorporates by 
reference the energy requirements for defibrillation referred to 
in (1) above, which set standards for proper defibrillation. A 
copy of the document referred to in (1) above may be obtained 
from the Department of Public Health and Human Services, 
Emergency Medical Services and Injury Prevention Program, 1400 
Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

AUTH: Sec. 50-6-503, MCA 
IMP: Sec. 50-6-502, MCA 

RULE VII PERFORMANCE REQUIREMENTS OF DEFIBRILLATORS 
(1) An AED used by an AED program must be capable of: 
(a) delivering a shock of a waveform that is either: 
(i) damped sinusoidal; or 
(iil biphasic truncated exponential. 
(b) delivering the shocks required by the AED program' a 

authorized medical protocol; and 
(c) operating satisfactorily in the environment in which 

it is intended to function. 

AUTH: Sec. 50-6-503, MCA 
IMP: Sec. 50-6-503, MCA 

3. The rules specify the minimum requirements for 
entities who want to establish programs allowing the use of 
automated external defibrillation on persons who have sustained 
a cardiac arrest, and are necessitated by the passage of House 
Bill 126 by the 1999 Legislature, specifically, the rulemaking 
mandate of 50-6-503, MCA. 

Rule I is necessary to prescribe definitions for key words used 
in the rules. While statutory definitions would ordinarily not 
be reiterated in the rules, the statutory definitions for "AED 11 

and "entity" are included in this case to make the definitions 
accessible to users of the rules, because the rules will in fact 
be in effect substantially in advance of the date the revised 
1999 Montana Code Annotated containing the HB 126 enacted 
language will be published and available. 
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Rule II., specifying the content of the written plan which must 
be maintained by the entity which operates an AED program and 
which must be provided to the local emergency medical services 
and the 9-1-1 center, is required by 50-6-501, MCA, and its 
required contents are also specified in that statute. The 
required contents, aside from being mandated by statute, are 
necessary to ensure each AED is operated pursuant to directives 
that protect the health of those persons upon whom the AED may 
be used. Therefore, the Department found it necessary that the 
written plan specify the physical address where the AED is to be 
maintained, the names of the persons authorized to operate the 
AED, how the AED program will coordinate with local emergency 
medical services, the name of the physician who will be 
overseeing the AED program, the maintenance procedures for the 
AED and how the required reports will be made to the supervising 
physician and to the Department. Those provisions also ensure 
that an entity with an AED program provides emergency medical 
services with the information necessary to coordinate with the 
emergency medical services and with the dispatch entity. The 
Department considered requiring the plan to specify where, at 
each physical location, the AED waul d be kept. However, this 
information is not necessary for the responding emergency 
medical service nor for the public safety answering point and 
would therefore be unnecessarily onerous for the entities with 
the AEDs. For entities which offer mobile AED services, the 
Department considered whether to require, in the written plan, 
precise'detail about the location of each AED. However, this 
requirement was not considered practical, was too difficult for 
the local entity, and was consequently rejected. 

Rule III specifies what each entity operating an AED program 
must include in written notice to each local emergency medical 
.service and public safety answering point mandated by 50-6-502, 
MCA. Information which must be included in the notice includes 
the name of the entity and its business address and telephone 
number, the name of the responsible individual, when the AED 
program will begin and where the AED's will be located. This 
written notice is necessary to assure there is effective 
integration among the entities offe,-ing the AED program, the 
licensed emergency medical services, and the dispatch center. 
It is well established that an AED program is effective only if 
there is good coordination with the EMS system. If the EMS 
system is not activated each time an AED is used, there is a 
decrease in the patient's probability of survival. The 
Department has required in the listing of what must be included 
in the notice only those items found through experience to 
assist in such coordination. The Department considered not 
including the starting date of the AED program in the written 
notice. However, to assure effective coordination with the EMS 
system and the dispatch center, this was considered necessary 
information. 

Rule IV contains the reporting requirements that HB 126 
mandated, and requires that the entity report to the supervising 
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physician, or the physician's designee, every time an AED is 
attached to a patient and it specifies the information which 
must be reported to the Department that the Department finds 
valuable in assessing the success of AED programs and their 
general public health impact. The information to be submitted 
to the overseeing physician was found reasonably to be left to 
the professional judgment of the supervising physician. 

These reporting requirements are necessary to the quality 
control of the AED program. The authority is provided to the 
superv1s1ng physician to require information necessary to 
properly provide medical oversight while recognizing there may 
be variations from program to program. The information required 
for submission to the Department is necessary to evaluate the 
overall effectiveness of the AED program and to determine if 
changes are necessary in the program to assure public health and 
safety and/or to improve the efficacy of the AED programs. 

Also concerning Rule IV, the Department considered a reduced 
number of data elements to be submitted to the Department for 
each use of the AED. The Department consulted with one of the 
nation's leading experts in AED programs, Doctor Roger White of 
the Mayo Cl i11ic in Rochester, Minnesota, in determining which 
data elements are necessary to assure appropriate program 
evaluation. The proposed rule reflects the results of those 
discussions and is considered the minimum data set necessary for 
program evaluation. 

Rule V specifies the training requirements found by the 
Department to be necessary before an individual may be allowed 
to use an AED in an approved program. The rule requires 
completion of one of the major national AED training programs 
listed and requires that each individual must renew their 
training in one of these programs every 2 years. The rule also 
requires that each individual must complete training in 
cardiopulmonary resuscitation every 2 years according to the 
standards of the American Heart Association, national standards 
found to be persuasive. 

Rule V is also necessary to assure that each person operating an 
AED is properly trained in both cardiopulmonary resuscitation 
and in the use of the AED. If persons are not properly trained 
in both areas, it may reduce the effectiveness of the AED 
program and could, potentially, be harmful to patients. The 
Department is required, by statute, to adopt requirements 
regarding cardiopulmonary resuscitation and to list the approved 
AED training programs, which it has done after an exhaustive 
search of the most reliable programs currently in existence. 

The Department considered not specifying that CPR and AED 
training should be renewed every 2 years. However, the 
Department determined that it is essential to public health and 
safety to require that each individual complete this training 
every 2 years. And, considering these training programs are not 
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lengthy, it was determined that this requirement would not be a 
burden on the entity nor on the individual. 

Rule VI, setting up a medical protocol for AED use as required 
by 50-6-502, MCA, requires the medical protocol for AED use by 
entities to be consistent with the "Guidelines for 
Cardiopulmonary Resuscitation and Emergency Cardiac care, 
Recommendations of the 1992 National Conference" as published in 
the Journal of the American Medical Association on October 28, 
1992. This is necessary to assure that each AED program uses 
medically appropriate protocols and that the protocols are not 
harmful to the patient. The guidelines in quest ion are those 
adopted nationally and endorsed by the American Heart 
Association and are therefore considered the most reliable 
available. The Department considered placing the entire 
protocol in the rules and considered adopting other medical 
protocols. However, the referenced protocol is available in the 
peer-reviewed literature, is scientifically based and is 
generally considered as the medical appropriate standard for AED 
use. 

Rule VII, as required by 50-6-503, MCA, establishes the 
performance requirements that AEDs must meet. The two waveforms 
listed in the rule (damped sinusoidal or biphasic truncated 
exponential) are the waveforms currently supported by peer­
reviewed literature as being effective for use in AEDs. The 
Department considered not including any specific waveforms; 
however, in the interest of patient safety, this requirement is 
included. As additional waveforms are considered acceptable, 
via peer-reviewed literature, this rulP will need to be updated. 
The Department considered adding a number of very specific 
additional performance requirements for AEDs. However, 
considering the variety of locations in which the AEDs will be 
used, and considering that the AEDs must be approved by the Food 
and Drug Administration, the Department considered that 
"operating satisfactorily in the environment in which it is 
intended to function" is the most realistiC" requirement. 

4. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Kathy Munson, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 202951, Helena, MT 59620-2951, no later than 
August i9, 1999. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 
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6. The bill sponsor notice requirements of 2-4-203, MCA, 
apply .and have been fulfilled. 

Rule Reviewer Dire~· P~health and 
Human Services 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of New Rules I through VII 
relating to Ethics of 
Department of Revenue 
Employees 

NOTICE OF PROPOSED ADOPTION 

NO PUBI~IC HEARING CONTEMPLATED 

TO: All Concerned Persons 

1. On September 10, 1999, the Department proposes to adopt 
New Rules I through VII, relating to Ethics of Department of 
Revenue Employees. 

2. The proposed New Rules I through VII, do not replace or 
modify any section currently found in the Administrative Rules 
of Montana. The rules as proposed to be adopted provide as 
follows: 

RULE I STATEMENT OF INTENT (1) These rules provide 
guidance to department of revenue employees concerning the 
ethical standards they are expected to meet or exceed. The 
rules also inform the public concerning ethics expected of 
department employees. 

(2) In Wadsworth v. DOR, the Montana supreme court held 
that the department's policy prohibiting appraisal employees 
from also working as private appraisers or as real estate 
salesman was unconstitutional. The key to the decision was that 
the department could not show actual conflicts, only potential 
conflicts. In addition, the court held that such policies 
should be adopted as administrative rules. In light of this 
decision and the fact that employees need to have some guidance 
concerning ethical issues, these rules are adopted. 

(3) The guiding principle behind these rules is that the 
department trusts its employees to respect their public office 
and act in an ethical manner. These rules provide guidance and 
examples to assist employees in recognizing potential conflicts 
of interest and ethical issues. 

(4) The corollary principle 
responsibility for their conduct. 
state's trust will be disciplined, 
termination of employment. 

is that employees must take 
An employee who betrays the 
including the possibility of 

( 5) The key to compliance with ethical requirements is 
recognition of an ethical issue and complete, full and timely 
disclosure of possible problems. The purpose of requiring 
disclosure is to ensure that no harm comes to the employee, the 
state of Montana, the department or the public from a conflict 
of interest, appearance of a conflict of interest, or other 
ethical issue. Disclosure is necessary so steps can be taken by 
the employee and the department to pr~vent harm. Disclosure is 
also required by the Montana Code of Ethics, 2-2-131, MCA. 
Preventing harm is, by its nature, something that can occur only 
if disclosure of conflicts of interest are made in a timely 
manner. 
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(6) The courts in Montana and other jurisdictions have 
stated that employees owe a duty to their employer in return for 
employment. This includes the duty to perform their 
responsibilities diligently and faithfully. It also includes 
the duty to be loyal to their employer as appropriate and within 
the bounds of the law and ethical standards. Although this duty 
is incapable of specific definition, these rules attempt to 
inform employees of what is expected concerning their 
responsibility to be loyal to the state of Montana. 

AUTH; 2-15-112 and 15-1-201, MCA 
IMP: 2-2-101, 2-2-104, 2-15-112, 15-1-201 and 15-1-202, 
MCA 

RULE II DEFINITIONS - ETHICS OF DEPARTMENT OF REVENQE 
EMPLOYEES Unless the context clearly indicates otherwise, the 
following terms shall have the following meanings: 

(1) "Code of ethics" means any ethical standards, 
requirements or prohibitions applicable to state public 
employees that the Montana legislature has adopted. The code of 
ethics is currently codified in Title 2, chapter 2, MCA as well 
as other sections of law including 16-1-304, MCA. 

(2) "Conflict of interest" means any situation where an 
employee's private pecuniary or political interests conflict 
with the interests of the department. 

(3) "Disclosure" means written disclosure by an employee 
to the employee's supervisor or the ethics review panel and the 
secretary of state (2-2-131, MCA) of any matters in which the 
employee knows or should reasonably know is a conflict of 
interest, will give the impression of a conflict of interest, or 
presents any other ethical issue. A written disclosure includes 
electronic mail as well as hard copy. 

(4) "Employee" means all entities and individuals in the 
employ of or under contract to the department of revenue. The 
term specifically includes contractors, full-time and part-time 
employees and appointees. 

(5) "Ethical issue" means a set of facts that raise or may 
reasonably raise questions about whether a violation of these 
rules or the code of ethics will occur. 

(6) "Ethical misconduct" includes but is not limited to: 
(a) failure to disclose a conflict of interest, appearance 

of conflict of interest or other ethical issue as required by 
these rules or the code of ethics; 

(b) violation of these rules or the code of ethics; and 
(c) violation of a professional code of ethics or conduct 

or similar provision by an employee engaged in the profession 
subject to the code or similar provision. 

(7) ''Ethics review panel" as used in these rules refers to 
the panel described in [Rule VI] of these rules. 

(8) "Political interests" as used in these rules mean 
those interests that go beyond the employee's private political 
beliefs. Private political beliefs are not of concern to the 
department. As used here, the term is restricted to those 
situations where an employee is publicly advocating a political 
position as part of an organized effort, such as being an 
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of a political or public interest 
advocating a particular political 

AUTH: 2-15-112 and 15-1-201, MCA 
IMP: 2-2-101, 2-2-104, 2·15-112, 15-1-201 and 15-1-202, 
MCA 

RULE III REQUIRED EMPLOYEE CONDUCT (1) Employees shall 
be familiar with these rules and the code of ethics adopted by 
the Montana legislature in order to enable them to recognize a 
conflict of interest, appearance of conflict of interest or 
other ethical issue and make full, complete and timely 
disclosure. 

(2) Employees shall disclose any personal conflicts of 
interest, appearance of a personal conflict of interest or 
personal ethical issue as soon as it becomes known to them or 
should have become known to them. 

(3) Employees shall seek to avoid employment outside of 
the department that creates an actual conflict of interest with 
their work for the department. 

(4) Employees shall comply with all statutory provisions 
that the department administers including but not limited to 
filing requirements and payment of taxes. 

(5) Employees shall conduct themselves with the highest 
sense of integrity and loyalty so as to serve the public 
interest, honor the public trust and demonstrate their 
commitment to professionalism. 

(6) Pursuant to 16-1-304, MCA, employees involved in any 
way in administering any of the state liquor laws for the 
department shall not directly or indirectly become involved in 
any business which sells alcoholic beverages. The prohibited 
involvement is interpreted broadly to include direct or indirect 
ownership, employment, or agency relationships of all types. 
~ 2-15-112 and 15-1-201, MCA 
IMP: 2-2-101, 2-2-104, 2-2-121, 2-15·112, 15-1-201 and 
15-1-202, MCA 

RULE IV EXAMPLES OF SITUATIONS WHERE DISCLOSURE OF AN 
ETHICAL ISSUE IS REQUIRED (1) The following are examples of 
situations where the employee is required to make full, complete 
and timely disclosure: 

(a) A tax auditor employed by the department prepares 
federal and state income tax returns for a private client on his 
own time. The private client is later identified as an income 
tax audit candidate, and it is possible the auditor could be 
assigned to conduct the audit. As soon as the auditor becomes 
aware of these facts he must disclose the potential conflict of 
int.erest created by his involvement with the private client's 
taxes so that the department can take steps to avoid a conflict 
of interest (such as by assigning an auditor without the 
conflict). 

(b) The department hires an attorney whose sister is an 
attorney and partner in a local law firm. The attorney's sister 
brings an action on behalf of a client against the department. 
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The department employee must disclose the ethical issue as soon 
as it is known so that a different attorney can be assigned to 
work on the case. Disclosure of the potential conflict as soon 
as the attorney is'hired would be preferable but the disclosure 
needs to occur in time to prevent a clear conflict of interest. 

(c) A department employee responsible for audits of oil 
companies owns stock in an oil company. The employee must 
disclose her ownership interest in the oil company. If the 
interest is small and the outcome of an audit will have little 
or no direct impact on the employee, the department may 
determine that no actual conflict of interest exists. However, 
disclosure is still required in order to allow the employee and 
the department to prevent a conflict of interest or appearance 
of conflict of interest from occurring. 

(d) An employee is a real property appraiser for property 
tax purposes. The appraiser also has a private fee appraisal 
service. He conducts a private fee appraisal for a certain 
property owner. If the appraiser may be assigned to appraise 
the property owner's property as part of his duties with the 
department, the appraiser must disclose the ethical issue. The 
employee and the department must take steps to insure that the 
appraiser does not do both appraisals on the same property. 
Disclosure is also required if the employee is in a position of 
reviewing a department appraisal of the property. Disclosure 
may also be required if the employee has any other business 
relationship with a particular property, such as a sale by an 
employee who is a real estate agent. 

(e) A department employee performs computer programming 
and analysis on her own time for a private corporation. If the 
employee is aware that the corporation is actively seeking a 
significant contract to provide consulting services to the state 
or is providing services to the state, the employee must 
disclose this outside employment. The outside employment may 
create a conflict of interest or appearance of conflict of 
interest. Upon disclosure the department and employee can 
determine whether a conflict or appearance of conflict exists 
and what steps can be taken to cure any potential problems. 

AUTH: 2-15-112 and 15-1-201, MCA 
IMP: 2-2-101, 2-2-104, 2-2-121, 2-15-112, 15-1-201 and 
15-1-202, MCA 

RULE V BEST INTERESTS OF THE STATE OF MONTANA ( 1) In 
consideration of their employment, employees have a duty to 
perform diligently and faithfully. This includes the 
requirement to be faithful to the employer's objectives and 
goals. An employee is expected to act in the best interests of 
the state of Montana as shaped and determined by the leaders of 
the department. This duty clearly does not include any acts 
that would violate the laws, rules or clear public policies of 
the state. It does include refraining from any acts that will 
be contrary or counter productive to the legitimate policies of 
the department leadership. This responsibility to act in the 
best interests of the state may become an ethical issue. 
Employees with questions concerning the applicability of this 
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rule should disclose these issues to their supervisor or the 
ethics review panel. 
~ 2-15-112 and 15-1-201, MCA 
ll1f..;_ 2-2-101, 2-2-104, 2-2-121, 2-lS-112, 15-l-201 and 
15-1-202, MCA 

RULE VI REVIEW OF ETHICAL ISSUES AND DEPARTMENT ACTION 
AFTER DISCLOSURE (1) The department director shall appoint a 
panel to review ethical issues. The panel shall meet regularly 
and review requests from employees for advice concerning ethical 
issues, and disclosures. The panel shall provide advice and 
guidance to employees concerning ethical issues, the need to 
disclose issues to the secretary of state and the department, 
actions which may be taken to avoid conflicts of interest and 
any other ethical problems or concerns. The panel shall include 
both managers and nonmanagers. 

(2) The department shall provide training regarding these 
rules, the code of ethics and the requirements for compliance. 
In addition, the department shall make information available to 
assist employees in complying with these rules. 

( 3) Upon disclosure of an ethical issue by an employee, 
the department shall take such action as appropriate to prevent 
an actual conflict of interest or ethical misconduct. 

AUTH: 2-15-112 and 15-1-201, MCA 
IMP: 2-2-101, 2-2-104, 2-2-121, 2-2-131, 2-2-136, 
2-15-112, 15-1-201 and 15-1-202, MCA 

RULE VII CONSEQUENCES FOR FAILURE TO COMPLY WITH ETHICAL 
STANDARDS (1) An employee who betrays the trust given them by 
the public, the state and the department by violating these 
rules or the code of ethics shall be subj~ct to appropriate 
disciplinary action. The disciplinary action may include, but 
is not limited to, written warning, suspension without pay, 
demotion or immediate termination of employment depending on the 
severity of the violation. In the case of a contractor, the 
disciplinary action may include immediate termination of the 
contract and other action as allowed by law and the terms of the 
contract. 
~ 2-15-112 and 15-1-201, MCA 
lM£..i. 2-2-101, 2-2-104, 2-2-121, 2-2-201, 2-15-112, 
15-1-201 and 15-1-202, MCA 

3. The Department is proposing the rules to comply with 
the Montana Supreme Court's order in Wadsworth. 

4. Concerned persons are invited to submit their data, 
views or arguments concerning the proposed rules in writing to 
Cleo Anderson, Department of Revenue, Director's Office, P.O. 
Box 202701, Helena, Montana 59620-2701; telephone (406) 444-
2460; fax (406) 444-3696; or e-mail canderson@state.mt.us. 
Comments must be received no later than August 20, 1999. 

s. If persons who are directly affected by the proposed 
adoption wish to express their data, views and arguments orally 
or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
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written comments they have to Cleo Anderson at the address 
above. Requests must be received no later than August 20, 1999. 

6. If the agency receives requests for a public hearing on 
the proposed adoption from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the appropriate administrative rule review 
committee of the legislature; from a governmental subdivision, 
or agency; or from an association having no less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 57 persons based on the 
number of employees of the department. 

7. The Department of Revenue maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have their 
name added to the list shall make a written request which 
includes the name and mailing address of the person to receive 
notices and specifies that the person wishes to receive notices 
regarding department of revenue rule changes. Such written 
request may be mailed or delivered to Cleo Anderson at the 
address above, faxed to the office at (406) 444-3696, or may be 
made by completing a request form at any rules hearing held by 
the Department of Revenue. 

8. The notice requirements of 2-4-302 (2) (d), MCA, have 
been satisfied. ' 

c?k~ 
CLEO ANDERSON ~M~AR~Y~~~~~--------------
Rule Reviewer Di 

Certified to Secretary of State July 12, 1999 
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF 
8.57.412 FEES 

TO: All Concerned Persons: 
1. On March 25, 1999, the Board of Real Estate Appraisers 

published a notice of public hearing on the proposed amendment 
of the above-stated rule at page 465, Montana Administrative 
Register, issue number 6. The hearing was held on April 14, 
1999 in Helena, Montana. 

2. The Board has amended the rule exactly as proposed. 
3. The Board has considered all comments and testimony 

received. Those comments, and the Board's responses thereto, 
are as follows: 

COMMENT NO. 1: One comment was received in opposition to 
the proposed fee for the license/certification renewal, in 
addition to opposition to the other proposed fee' increases. 

COMMENT NO. 2: Two commentors expressed concern with the 
proposed fee increase to the original license/certificate 
application fee from $150 to $400. 

RESPONSE: The Board understands the commentors' 
frustration with the fees being raised, but feels it is 
necessary in order for the Board to continue to work 
effectively and efficiently. The Board has had its operational 
and legal cost increased by the Department. The Board is self­
funded through licensing fees and does not receive cash from 
the general fund to operate. 

BY: 

BY: 

BOARD OF REAL ESTATE APPRAISERS 
A. FARRELL ROSE, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, July 12, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of 17.8.301, 17.8.342 and ) 
17.8.704 pertaining to maximum) 
achievable control technology ) 
(MACT) approval for hazardous ) 
air pollutants ) 

TO: All Concerned Persons 

NOTICE OF AMENDMENT 

(AIR QUALITY) 

1. On April 8, 1999, the Board of Environmental Review 
published notice of the proposed amendment to ARM 17.8.301, 
17.8.342, and 17.8.704 pertaining to maximum achievable control 
technology (MACT) approval for hazardous air pollutants at page 
572 of the 1999 Montana Administrative Register, Issue No. 7. 

2. The board has amended ARM 17.8. 301 and 17.8. 704 as 
proposed. 

3. The board has amended ARM 17.8.342 with the following 
changes: 

17.8.342 EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS 
FOR SOUBCE CATEGORIES (1) through (12) remain as proposed. 

(13) The department may revoke a notice of MACT approval or 
112(g) exemption if it determines that the notice or exemption 
is no longer appropriate because a standard has been promulgated 
pursuant to 42 USC 7412(d), (h) or (j). In pursuing revocation, 
the department shall follow the procedures specified in ARM 
17.8.732. A revocation under this subsection may not become 
eftective prior to the date an owner or operator is required to 
be in compliance with a standard oromulgated pursuant to 42 usc 
7412 Cdl, (h), or (j), unless the owner or operator agrees in 
writing otherwise. 

AUTH: 75-2-111, 75-2-203, 75-2-204, MCA 
IMP: 75-2-203, 75-2-204, 75-2-211, MCA 

4, The board received the follow~ng comments; board 
responses follow: 

COMMENT il: The Department apprised the Board that at a Clean 
Air Act Advisory Committee meeting held May 4, 1999, a comment 
was received from an interested party. Under the proposed 
rules, the Department can revoke a notice of MACT approval or 
112(g) exemption when EPA promulgates a standard under 42 USC 
§7412. The commentor is concerned that an owner or operator of 
a source could be left out of compliance if the Department took 
this action before compl'iance with a subsequently promulgated 
MACT standard was required. The commentor wishes to more 
clearly define the Department's authority in revoking a notice 
of MACT approval or exemption. 

RESPONSE: The Board agrees with this comment, and has adopted 
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the Department's recommendation to amend the proposed rule to 
address the commentor's concern. 

COMMENT #2: The Board received a comment noting that 
something needed to be done about the pollution from motor 
vehicles and other motors, and suggesting that the Board 
consider requiring low or zero emission vehicles and motors. 

RESPONSE: The Board appreciates the information provided by this 
commentor. While the Board is cognizant of the impacts to air 
quality from motor vehicles and other motors, this comment is 
outside the scope of the notice in this proceeding. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

David Rusoff 
David Rusoff, Rule Reviewer 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of 17.8.601, 17.8.606, ) 
17.8.610, 17.8.611, 17.8.612, ) 
and 17.8.613 pertaining to ) 
open burning ) 

TO: All Concerned Persons 

NOTICE OF AMENDMENT 

(AIR QUALITY) 

1. On April B, 1999, the Board of Environmental Review 
published notice of the proposed amendment to ARM 17.8.601, 
17.8.606, 17.8.610, 17.8.611, 17.8.612, and 17.8.613 pertaining 
to open burning at page 568 of the 1999 Montana Administrative 
Register, Issue No. 7. 

2. The board has amended ARM 17.8.601, 17.8.606, 
17.8.610, 17.8.611, 17.8.612, and 17.8.613 as proposed. 

3. The board received the following comment; board 
response follows: 

COMMENT #1: Missoula City-County Health Department (MCCHD) 
submitted comments on the proposed rules as noticed. MCCHD 
raised a number of issues pertaining to the current open burning 
rules, found generally at ARM Title 17, chapter B, subchapter 6. 
Specifically, MCCHD suggested the following: for clarity, 
change all references to "open burning" to "outdoor burning" 
throughout the regulations; clarify the language in ARM 17.8.604 
relating to prohibited open burning; change the rules pertaining 
to conditional open burning, so that permits for trade waste can 
be issued for less than 1 year; shorten the public comment 
period for firefighter training permits; and, simplify the 
current language, when possible. 

RESPONSE: The Board appreciates MCCHD's interest in clarifying 
and simplifying the present rules governing open burning. 
Generally, the MCCHD comments and proposed revisions are outside 
the scope of the notice provided in this proceeding. 

The Board is advised that the Department is considering 
further revisions to the open burning rules, and has invited 
MCCHD to participate in the rule revision work group for this 
project. 

Reviewed by: 

John F. North 
John F. North 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Certified to the Secretary of State July 12, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of 17.30.1341 pertaining to ) 
permit requirements of lagoons) 

NOTICE OF AMENDMENT 

(WATER QUALITY) 

TO: All Concerned Persons 

1. On June 3, 1999, the Board of Environmental Review 
published notice of the proposed amendment to ARM 17.30.1341 
pertaining to permit requirements of lagoons at page 1198 of the 
1999 Montana Administrative Register, Issue No. 11. 

2. The board has amended ARM 17.30.1341 as proposed. 
3. No comments or testimony were received. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

David Rusoff 
David Rusoff, Rule Reviewer 

certified to the Secretary of State July 12, 1999. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of TEMPORARY EMERGENCY RULES 
I through XIII Relating to 
Universal System Benefits 
Programs 

TO: All Concerned Persons 

NOTICE OF ADOPTION OF 
TEMPORARY EMERGENCY RULES 

1. Section 69-8-413, MCA, requires the department of 
revenue to adopt rules by September 1, 1999. It further 
requires the department to develop the rules through the 
Montana Negotiated Rulemaking Act, Title 2, chapter 5, part 1. 
Negotiated rulemaking cannot be completed prior to September 
1, 1999. The negotiated rulemaking process provides for an 
opportunity for interested persons to participate in the 
rulemaking development. Those persons will be afforded this 
opportunity through a negotiated rulemaking notice at a later 
date. That notice will seek applicants for this committee. 

2. Section 69-B-412, MCA requires the department to 
determine if there is a positive difference between credits 
and the annual funding requirement as shown in 69-8-402(2) (f) 
or (5) (b), MCA exists. If it is determined that a difference 
exists, the department is required to establish a fund to 
provide for universal system benefits programs other than low~­
income energy assistance. The fund is to be administered by 
the department of environmental quality. 

3. Further, 69-8-412, MCA requires an additional fund 
be established to provide universal low- income energy 
assistance. The administration of this fund is with the 
department of public health and human services. 

4. These agencies should be involved in the development 
of the rules regarding these two funds and their input is 
welcomed regarding the other rules governed by these statutes. 

5. The department of revenue will make reasonable 
accommodations for persons with disabilities who wish to 
participate in the rulemaking process and need an alternative 
accessible format of this notice. If you require an 
accommodation, contact Cleo Anderson, Department of Revenue, 
Director's Office, P.O. Box 202701, Helena, Montana, 59620-
2701; telephone (406) 444-2460; fax (406) 444-3696; or e-mail 
candersonostate.mt.us, no later than 5:00 p.m. on August 11, 
1999, to advise us of the nature of the accommodation that you 
need. 

6. The temporary emergency rules will be effective 
August 31, 1999. 

7. the text of the temporary emergency rules is as 
follows: 

RULE I DEFINITIONS The following terms will be used in 
this chapter: 
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(1) •cost-effective• means that the expected benefits 
accrued as a result of pursuing the action must exceed the 
expected costs associated with that action over some 
reasonable time period. 

(2) "Department• means the Montana department of revenue. 
"Department of Revenue Policy No. 2.4.3, dated July 1, 1999" 
means the policy that governs the disputes handled within the 
department of revenue. 

(3) "Division• means the compliance, valuation and 
resolution division of the department of revenue. 

(4) "LIEAP" means low income energy assistance program. 
(5) "Local energy conservation• means energy-efficient 

projects implemented within the service territory of a utility 
(anything within a utility's distribution area). 

(6) "Low-income customer eligibility" means those 
households whose annualized income is 150\ or less of federal 
poverty guidelines. Exceptions are subject to documentation 
on an individual basis. 

(7) "Low-income customer weatherization" means a group 
of energy assistance measures targeted at improving energy 
efficiency and energy-related safety of low-income homes. 

(B) "Low-income energy assistance" means activities that 
better ensure affordable energy services on a continuing basis 
to low-income households. 

(9) "Market transformation" means coordinated 
activities, at the state, regional, or national level, that 
transform markets for efficient technologies and practices. 
The intent of market transformation is to undertake activities 
that will increase the market share of target efficiency 
products and services so that they will be sustained after 
incentives or other support is withdrawn. 

(10) "Renewable resource projects and applications" 
means projects and applications that use various technologies 
to convert virtually inexhaustible energy sources to 
electricity or to perform useful work in some way. 

(11) "Research and development programs" means universal 
system benefits programs related to a broad spectrum of 
activities which are intended to identify, evaluate, develop, 
and/or demonstrate techniques or technologies related to the 
acquisition of public purpose benefits. 

(12) "Transition advisory committee" means the committee 
established in 69-8-501, MCA. 

(13) "Universal system benefits programs" means public 
purpose programs for: 

(a.) cost-effective local energy conservation; 
(b) low-income customer weatherization; 
(c) renewable resource projects and applications, 

including those that capture unique social and energy system 
benefits or provides transmission and distribution system 
benefits; 

(d) research and development programs related to energy 
conservation and renewables; 
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(e) market transformation designed to encourage 
competitive markets for public purpose programs; and 

(f) low-income energy assistance. 
AYifi: 69-8-413, MCA 
!Mf: 69-8-402, MCA 

RQLE I! GQIDELINES FQR GREPITS AND EXPENOITQRES 
( 1) For purposes of these rules, the department hereby 

adopts and incorporates, by reference, the transition advisory 
committee's "Guidelines for Universal System Benefits Programs 
Funding Credits and Expenditures, • dated September 17, 1998. 
The guidelines cover electric industry restructuring, 
specifically includiag, but not limited to, the general lists 
of acceptable credits or expenditures included therein. 
Except as expressly provided otherwise by statute or in these 
rules, these guidelines shall govern the determination of the 
acceptability of credits claimed for universal system benefits 
programs expenditures. 

(2) A copy of the guidelines will be made available to 
interested persons by contacting the Department of Revenue, 
Room 455, Sam Mitchell Building, Helena, Montana 59620. 
AQIH: 69-8-414, MCA 
IM£: 69-8-103 and 69-8-501, MCA 

RQLE III REQUIRED RECQRD J{EEPING (1) In accordance 
with 69-8·402, MCA, a utility or large customer claiming a 
universal system benefits programs credit is responsible for 
developing and demonstrating appropriate documentation in 
support of its decisions relative· to each application. 
Credits may be applied to either the incremental or total cost 
of a program, project, or acquisition depending upon 
circumstances specific to such application. 

(2) Claimed credits are presumed ·to be correct unless 
challenged by an interested party. If such a challenge is 
filed, the department of revenue must conduct a review of 
supporting documentation in order to determine if a credit 
appears to qualify. In performing its review, the department 
is permitted to request additional evidence pertaining to 
documentation from either the party challenging the credit or 
the credit claimant. 
aYIH: 69-8-413, MCA 
!Mf: 69·8·402, MCA 

RULE IV CREDITS AND 
LQCAL ENERGY CONSJliRVATION 
permitted in support of 
conservation include, but are 

(a) energy audits; 

EXPENQITQRES FOR QQST-EFFECTIVE 
(1) Credits or expenditures 
cost-effective local energy 

not limited to: 

(b) water heater programs; 
(c) grants or loans for lighting efficiency conversions; 
(d) grants for motor efficiency conversions; 
(e) expenses for consumer conservation education; 
(f) expenses for demand side management programs; 
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(g) grants or low-interest loans for ground-source heat 
pumps used for energy efficiency savings; 

(h) irrigation audita to reduce power requirements; 
(i) programs such as super good cents; 
(j) design/construction assistance for energy-efficient 

construction; 
(kl design/implementation assistance for retrofits of 

existing loads; 
(1) waste heat generation expenses; 
(ml street lighting/security lighting upgrades for 

efficiency; 
(nl incremental cost of distribution 

expenditures attributable to increases in energy 
above acceptable minimum industry standards 
documented and verified by an electrical engineer; 

efficiency 
efficiency 
that are 

(o) peak-shaving devices applied in customer facilities 
for the purpose of reducing peak demands excluding 
interruptible service or payment for curtailment rates; and 

(p) large customer conservation investments made 
pursuant to Title 69, chapter 8, MCA. 

(2) Credits and expenditures for cost-effective local 
conservation shall include a cross-fuels analysis where 
appropriate. 

(3) Singular load building costa or expenses are not 
acceptable universal system benefits programs credit or 
expenditure activities, 
AQIH: 69-8-413, MCA 
lHf: 69-8-402, MCA 

RULE y CQST EFFEctivENESS GUIDES (l) A customer-based 
economic analysis may be used to establish cost effectiveness 
in the case of a credit claimed by a large customer. 
Expenditures that result in a reduction in the consumption of 
electrical energy in a large customer's facility shall be 
considered cost-effective, as shall expenditures identified in 
the transition advisory committee guidelines. 

(2) Life cycle methods must meet industry standards. 
(3) All energy and demand shall be accounted for and 

estimated for the expected life of .a project. Such 
requirements prevail both for the base case next-best 
alternative and for the energy efficient alternative. 

(4) In considering a retrofit conservation project, 
weather normalized energy consumption for a facility should be 
used for the base case. The estimated weather normal h:ed 
energy consumption after retrofit should be used for the 
change case. 

(5) In the case of a new construction project, computer 
simulation of a proposed facility is required. 
AUIH: 69-8-413, MCA 
!HE: 69-8-402, MCA 

RQLE VI CREDITS AND EXPENpiTQRES FOR LOW-INCOME 
UNIVERSAL SYSTEM BENEFITS PROGRAMS (1) Credits or 
expenditures permitted in support of low- income energy 
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assistance and weatherization activities include, but are not 
limited to: 

(a) outreach for LIEAP enrollment; 
(b) funds contributed to endowments that qualify for 

low-income universal system benefits programs purposes; 
(c) safety/repairs related to low-income energy issues; 
(d) energy-efficient equipment/technologies that assist 

low-income households in paying the costs of home energy; 
(e) heating and energy crisis benefits, including 

payments toward recipient households' energy costs; 
(f) payment toward recipient household weatherization 

costs; 
(g) purchase and deli very of fuels used by recipient 

households for home energy; 
(h) purchase, delivery, and installation of weather­

ization materials; 
(i) purchase and delivery of blankets, space heating 

devices, equipment, and other tangible items that are provided 
to assist low-income households pay the costs of home energy; 

(j) discounted utility and bulk fuel prices for 
recipient households; 

(k) partial or full waivers of utility and other income 
home energy connection and reconnection fees, application 
fees, and late payment charges; 

(1) partial or full forgiveness of home energy bill 
arrearages; 

(m) discounts or reductions in the costs of home heating 
and weatherization materials; 

(n) services of paid staff donated by their employer to 
deliver fuel and other tangible items that assist low-income 
households pay the costs of home energy; ,and 

(o) purchase, delivery, and installation of energy 
efficient equipment/technologies that assist low-income 
households pay the costs of home energy. 

(2) Low-income energy assistance and weatherillation 
activities include a broad-based spectrum of services and 
benefits that provide affordable home energy services to 
qualifying low-income families. Such activities must be 
prioritized according to need. Customers must comply with 
low-income customer eligibility requirements. 
AQIH: 69-8-413, MCA 
IHf: 69-8-412, MCA 

RQLE VII RENEHABLE RESQURCE PRQJECIS AND APPLICATIQNS 
( l) A renewable resource supported by universal system 

benefits programs monies must be sited in such a manner as to 
cause negligible and minimal environmental impacts, Pertinent 
siting and orientation data must be described in every credit 
claim. In examining competing renewable resource projects and 
application claims, preference must be given to solar, 
geothermal, and wind proposals. Credits or expenditures for 
renewable resource projects include, but are not limited to: 

(a) photovoltaic conversion, or utilization of a voltage 
when radiant energy that, traveling as electromagnetic waves, 
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falls upon a boundary between dissimilar substances having two 
different semiconductors; 

(b) solar thermal applications; 
(c) geothermal projects; 
(d) wind power projects; and 
(e) local micro hydro projects that are on streams 

outside protected areas as defined by the northwest power 
planning council or state or federal law, or that are 
irrigation ditch projects. 
AQIU: 69-8-413, MCA 
IMf: 69-8-402, MCA 

RULE YIII RENEWABLE PRQJECTS FQNpiNG CRITERIA (1) The 
amount of credit that may be claimed from a purchase of 
electricity generated from a renewable resource and for 
renewable resource development is the difference between the 
cost of the renewable purchased or developed and an 
established market price for an equal amount and shape of 
electricity over the same time period. 

(2) For resource development projects, all anticipated 
project costs must be disclosed including design. Any 
foreseeable costs for non-hardware expenses, such as 
education, must also be described. 

(3) Cost-effective standards will not be used as a sole 
determinant in evaluating renewable energy projects. All 
anticipated project costs must be disclosed, including design. 
Any foreseeable costs for non-hardware expenses, such as 
education, must also be described. 

(4) Total capacity and energy for a project must be 
included, in their entirety, in estimates for the expected 
life of the project. This is true both for the base case next 
best alternative and for the renewable source energy 
alternative. Any benefits in addition to generated energy and 
capacity must be set forth and specifically described. 
Examples of benefits are: 

(a) education; 
(b) market transformation; and 
(c) new technology. 
(5) To the extent that project benefits can also be 

isolated and identified as being of particular value, service, 
assistance, or relief to a specific customer group they will 
be considered. For example the following should be 
identified: 

(a) residential; 
(b) commercial; and 
(c) low-income. 
(6) The possible environmental impacts of any project, 

favorable or unfavorable, must be described. Some examples of 
environmental impaets inelude: 

(a) visual impact of a wind park; 
(b) decrease in greenhouse gasses from a bio-mass energy 

project; and 
(c) effects of a thermal component of any discharge into 

rivers or lakes. 
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(7) Estimated project longevity must be described, in 
addition to long-term financial viability. Once completed, 
the monitoring and verification plan for a project must be 
reviewed. 
AUifi: 69-8-413, MCA 
IHf: 69-8-402 and 69-8-414, MCA 

RQLE IX RESEARCH AND PEVELQPMEHT ELIGIBiuiTX FOR CREDITS 
(1) Costs incurred in connection with research and 

development activities supporting public purpose investments 
and programs are also eligible for credits. Such expenditures 
must take technical feasibility, economic feasibility, and 
local applicability into account. 
AUTB: 69-8-413, MCA 
IHf: 69-8-402 and 69-8-414, MCA 

RULE X MABKET TBANSFORMATION PROGRAMS ( 1) It is 
possible for market transformation programs to overlap with 
low-income expenditures and credits, local energy 
conservation, renewable projects and applications, and 
research and development activities. Consideration of market 
transformation expenditures is necessary to examine the issues 
of whether a given technology/process possesses a reasonable 
probability of becoming a normal practice without the 
incentive. Additionally, determining whether the use of codes 
and standards can or should be used to compel changes in 
practice, and whether certain market transformation changes 
are likely to remain in place over time will be considered. 
AYIU: 69-8-413, MCA 
l.Hf: 6·9-8-402 and 69-8-414, MCA 

RQLE XI QUALIFYING EXPENDITURES AND TIMING ( 1) A 
utility or large customer shall be entitled to receive a 
credit against its universal system benefits obligation for 
the total cost of a qualifying expenditure unless specifically 
limited in amount by the guidelines of the transition advisory 
committee on electric industry restructuring. A qualifying 
expenditure by a utility or large customer shall be deemed to 
occur when resources or funds are financially committed to a 
program, project, or activity whether by donation, payment, 
contract, or other obligation and such shall be completed by 
the end of the following calendar year. 

(2) A qualifying expenditure by a utility or large 
customer includes a commitment of funds or resources to a 
universal system benefits program as defined at 69-8-103, MCA, 
or identified as an acceptable credit or expenditure as 
referenced in the guidelines of [Rule II) . 

(a) Qualifying expenditures specifically include, but 
are not limited to donations by a utility or large customer to 
a qualifying low-income energy assistance program such as 
energy share of Montana or the state's low income energy 
assistance program. 
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(3) When a donation is made as described in (1) above, 
it shall qualify as an expenditure to the donor for the 
calendar year in which it is made. If, for example, a large 
customer donates funds to the state weatherization program any 
time prior to December 31, the donation shall qualify as such 
in that year. The state of Montana need not expend the funds 
by December 31 in order for the claimant to receive the 
donation as an expenditure. 
AY!H: 69-8-413, MCA 
IMf: 69-8-402 and 69-8-414, MCA 

RULE XII PROCEDQRES FOR GHALLENGIHG CLAIMEQ CREOITS 
(1) If the department receives a challenge to a claimed 

credit, it shall promptly notify the credit claimant in 
writing of the challenge, and provide a copy of the filed 
challenge with any supporting documents to the claimant. 
Claimed credits shall be presumed to be acceptable unless 
proven otherwise, and the burden of proving ineligibility of a 
credit lies with the challenging party. 

(2) If a challenge to a credit is filed, the department 
shall conduct an initial review of the credit through the 
division. The review will be concluded within 30 days from 
the date of the challenge. 

(3) The purpose of the initial review shall be to 
determine the likelihood of the credit qualifying for 
universal system benefits programs. In performing its review, 
the division may seek additional information from the 
interested persons. 

(a) If the division concludes that the credit qualifies, 
it shall dismiss the challenge and provide the interested 
persons with a statement of reasons for the dismissal. 

(b) If the division concludes that the challenged credit 
is not likely to qualify for universal system benefits 
programs, the division will forward the matter to the 
department's office of dispute resolution to schedule a formal 
review. 

(c) The office of dispute resolution will contact the 
interested persons to convene a telephonic initial conference 
to discuss the issues and allow for mediation or formal 
hearing. 

(4) If receipt of comments is deemed sufficient to 
complete a formal review, such comments from all interested 
persons must be in writing. All comments and responses must 
be notarized in attesting and certifying to the signature of 
the person offering the document. 

(a) The office of dispute resolution will establish a 
timetable for receipt of comments and responses. Given the 
time constraints imposed by 69-8-411, MCA, timetables will be 
strictly adhered to and extensions will not be granted. 

(5) Documents submitted by the credit claimant shall be 
subject to the department's protective orders regarding 
confidential or sensitive materials when the claimant shows a 
need for privacy interest .. 
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(6) Materials not subject to a protective order will be 
made available for public inspection and photocopying. 

(7) If an oral hearing is conducted, the hearing date 
will be set as close as possible to within 30 days of the time 
that the department concludes that a formal review is 
necessary. The hearing shall be conducted in accordance with 
ARM 42.2.611, 42.2.612 and Department of Revenue Policy No. 
2.4.3, dated July 1, 1999. 

(8) The final agency decision certifying or denying the 
credit claimed will be issued, by the department's office of 
dispute resolution, within 60 days from the date the matter is 
forwarded from the division. 
~: 69-8-413, MCA 
lHE: 69-8-414, MCA 

RULE XIII JUDICIAL REYIEW OF DEPARTMENT DECISIONS ON 
CHALLENQED CREDITS (1) A party who is aggrieved by a 
department decision on a challenged credit is entitled to 
judicial review of the decision. 

(2) Proceedings for review must be instituted by filing 
a petition in district court within 30 days after service of 
the department's final agency decision. The petition must be 
filed in the county district court where the petitioner 
resides or has a principal office or place of business. 
Copies of the petition must be served upon all interested 
persons and the department. 

(3) The petition must include: 
(a) a concise statement of the facts upon which 

jurisdiction and venue are based; 
(b) a statement of the manner in which the petitioner 

is aggrieved; and 
(c) the grounds upon which the petitioner contends that 

a contrary decision is appropriate. 
(4) Within 30 days after service of the petition or 

within further time permitted by the court, the department 
shall transmit the entire record of the proceeding under 
review to the reviewing court. 
AYIU: 69-8-413, MCA 
!M£: 69-8-414, MCA 

8. The rationale for the temporary emergency rules is 
set forth in paragraphs 1 through 3. 

9. concerned persons are encouraged to submit their 
comments during the upcoming negotiated rulemaking process. 
If concerned persons wish to be personally notified of that 
rulemaking process, they should submit their names and 
addresses to Cleo Anderson, Department of Revenue, Director's 
Office, P.O. Box 202701, Helena, Montana, 59620-2701; 
telephone (406) 444·2460; fax (406) 444-3696; or e-mail 
canderson®state .mt. us. Comments must be received no later 
than August 19, 1999. 

10. The Department of Revenue maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
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their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices and specifies that the person wishes to 
receive notices regarding department of revenue rule changes. 
Such written request may be mailed or delivered to Cleo 
Anderson at the address above, faxed to the office at (406) 
444-3696, or may be made by completing a request form at any 
rules hearing held by the Department of Revenue. 

11. The Revenue and Taxation Interim Rule Review 
Committee has been notified of the adoption of these temporary 
emergency rules. 

12. The bill sponsor notice requirements of 2-4-302, 
MCA, apply and have been fulfilled. 

Certified to the Secretary of State July 12, 1999 
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VOLUME NO. 48 OPINION NO. 5 

CITIES AND TOWNS - Comprehensive master plans, planning and 
zoning districts; 
COUNTIES Comprehensive master plans, planning and zoning 
districts; 
COUNTY GOVERNMENT - Comprehensive master plans, planning and 
zoning districts; 
FREEHOLDERS - Petitions to create planning and zoning districts; 
JURISDICTION - County planning boards and planning and zoning 
commissions; 
LAND USE 
districts; 

Comprehensive master plans, planning and zoning 

LAND USE - Jurisdiction of county planning boards and planning 
and zoning commissions; 
LAND USE - Planning and zoning district boundaries; 
MONTANA CODE ANNOTATED- Sections 70-20-201(6), 76-1-605, 76-2-
101, -103, -104, -106, 76-2-201; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att 'y Gen. No. 43 
(1987), 41 Op. Att'y Gen. No. 94 (1986) 

HELD: 1. Counties which have adopted a comprehensive master 
plan are authorized to create planning and zoning 
districts under Mont. Code Ann. §§ 76-2-101 to -112. 

2. A county planning board has no statutory authority 
over a planning and zoning district created within the 
board's jurisdictional area pursuant to Mont. Code 
Ann. §§ 76-2-101 to -112. The district's development 
pattern, which must substantially adhere to the 
comprehensive master plan, is determined by the 
planning and zoning commission, subject to the 
approval of the county commission. However, nothing 
precludes the planning and zoning commission or the 
county commission from requesting input from the 
county planning board during the process of 
determining and approving the development pattern. 

3. The planning and zoning commission has no power to 
alter unilaterally the district's geographic 
boundaries from those boundaries contained in the 
petition. However, the commission may address 
boundary issues when adopting the district's 
development pattern. Any changes to the internal 
boundaries must be made pursuant to procedures set 
forth in Mont. Code Ann. §§ 76-2-104 and -106. 

4. Genera 11 y, individual freeholders may not add their 
names to or withdraw their names from the petition 
provided for in Mont. Code Ann. § 76-2-101, after the 
petition has been certified and submitted to the 
county commissioners for their review. It may, in 
some circumstances, be permissible for the county 
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commissioners to extend the time for addition to or 
deletion of names from the petition. 

5. When a petition to create a planning and zoning 
district includes a narrative legal description of the 
district's boundaries which is inconsistent with the 
accompanying map of the proposed district, the 
planning and zoning commission must follow the 
guidelines found at Mont. Code Ann. § 70-20-201 to 
determine the appropriate boundaries. 

Mr. Robert Eddleman 
Stillwater County Attorney 
P.O. Box 179 
Columbus, MT 59019-0179 

Dear Mr. Eddleman: 

June 28, 1999 

The Stillwater County Commissioners, through the office of their 
staff attorney, have requested my opinion on several questions 
which I have rephrased as follows: 

1. After a county has adopted a comprehensive master 
plan for its jurisdictional area, is the county 
authorized to create planning and zoning 
districts under Mont. Code Ann. §§ 76-2-101 to 
-112 (Part 1 zoning) or is it limited to zoning 
pursuant to Mont. Code Ann. §§ 76-2-201 to -228 
(Part 2 zoning)? 

2. What, if any, authority does a county•planning 
board have with regard to a planning and zoning 
district created under Part 1 zoning within the 
jurisdictional area of the county planning board? 

3. In a planning and zoning district lawfully 
created pursuant to Part 1 zoning, what is the 
extent of the planning and zoning commission's 
power to alter the district's boundaries from 
those boundaries contained in the petition? 

4. Is it permissible for individuals to add their 
names to and withdraw their names from a petition 
to create a planning and zoning district once the 
petition has been submitted to the county 
commissioners for review? 

5. When a petition to create a planning and zoning 
district includes a narrative legal description 
of the district's boundaries and a map showing 
the district's boundaries which is not consistent 
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with the legal description, which document 
prevails? 

The Town of Columbus and Stillwater County created a City-County 
Planning Board in 1967. As of January 23, 1995, the 
jurisdictional area of the City-County Planning Board consisted 
of the Town of Columbus and certain unincorporated areas 
contiguous thereto. Stillwater County Commissioners established 
a County Planning Board in 1994. As of January 23, 1995, the 
jurisdictional area of the County Planning Board consisted of 
the entire area within the external boundaries of Stillwater 
County, except the jurisdictional area adopted by the City­
County Planning Board. The Stillwater County Commissioners 
adopted a comprehensive master plan for the County Planning 
Board's jurisdictional area on December 30, 1997. 

A petition requesting the establishment of a planning and zoning 
district pursuant to Mont. Code Ann. §§ 76-2-101 to -112 was 
initially filed with the Stillwater County Commissioners in 
May 1997. Thereafter, individual names were added to and 
removed from the petition upon written request of the signatory. 
The county commissioners gave public notice of a specific date 
after which no additions or deletions of signatures would be 
permitted. Subsequent to that date, the county commissioners 
passed a resolution dated May 19, 1998, creating the "Stillwater 
River Corridor Planning and Zoning District,• and appointing a 
five-member planning and zoning commission. The questions you 
pose pertain to the creation and implementation of this planning 
and zoning district, as well as the responsibilities of the 
planning and zoning commission. 

I. 

The first question raised is whether a county with a 
comprehensive master plan has the authority to create planning 
and zoning districts pursuant to the petition process 
established in Mont. Code Ann. §§ 76-2-101 to -112 (Part 1 
zoning). or whether that county is required to follow the 
process set forth in Mont. Code Ann. §§ 76-2-201 to -228 (Part 2 
zoning) . There is no question but that Part 1 zoning can apply 
to a governing body which has no comprehensive master plan and 
that Part 2 zoning is available only to governing bodies which 
have adopted a comprehensive master plan. Montana Wildlife 
Fed'n v. Sager, 290 Mont. 247, 257-58, 620 P.2d 1189, 1196 
(1980). However, you have not cited and I have not found any 
case which squarely addresses whether Part 1 zoning is available 
to a governing body with a comprehensive master plan. 

County commissioners may create planning and zoning districts 
pursuant to Part 1 zoning statutes for districts which exceed 
40 acres "whenever the public interest or convenience may 
require and upon petition of 60\ of the freeholders affected." 
Mont. Code Ann. § 76-2-101(1), (3). The only statutory 
exceptions to Part 1 zoning are in areas which have been zoned 
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by an incorporated city and when freeholders representing 
50 percent of the affected property protest the district within 
30 days of its creation. ~Mont. Code Ann. § 76-2-101(2), 
(5) . There is nothing in the statutes specifically forbidding 
the exercise of Part 1 zoning when a comprehensive master plan 
exists. 

Part 1 zoning was initially enacted in 1953, four years prior to 
legislation creating comprehensive master plans and ten years 
prior to Part 2 zoning. Part 1 zoning remains intact today 
despite the legislature's adoption of and amendments to these 
other methods of planning and zoning. It is a fundamental rule 
of statutory interpretation that all statutes concerning a 
subject are to be read together, with each given effect if 
reasonably possible. Crist v, Segna, 191 Mont. 210, 212, 622 
P.2d 1028, 1029 (1981). Repeals by implication are not favored. 
Therefore, it cannot be assumed that the legislature silently 
amended or repealed existing law when it passed legislation on 
a related subject. State y. Gafford, 172 Mont. 380, 388, 563 
P.2d 1129, 1134 (1977). 

Several court decisions have addressed the applicability of 
Mont. Code Ann. §§ 76-2-101 to -112. Part 1 zoning survived a 
constitutional challenge when the Montana Supreme Court 
determined the statutes did not constitute an unlawful 
delegation of legislative authority. City of Missoula v. 
Missoula County, 139 Mont. 256, 362 P.2d 539 (1961). Then, in 
Petty y, Flathead County Bd, of County Comm•rs, 231 Mont. 428, 
754 P.2d 496 (1988), the Montana Supreme Court recognized that 
Part 1 zoning may pertain to any district which exceeds 40 acres 
in size, while Part 2 zoning "involves county-wide planning and 
zoning by county commissioners working with county planning 
boards." ~. 231 Mont. at 432, 754 P.2d at 499, £itiilg 
Lundberg, County Zoning in Montana, 33 Mont. L. Rev. 63, 65, 68 
(1972). 

One clear conclusion attainable from these statutes and court 
decisions is that Part 1 zoning is a planning and zoning vehicle 
separate and distinct from Part 2 zoning .. Part 1 planning and 
zoning constitutes the mechanism by which freeholders can 
initiate zoning changes. Thus, it is my opinion Part 1 zoning 
is a zoning process which should be and is available to 
freeholders whether or not their county has adopted a 
comprehensive master plan. See also Lahren v. Park County, 
No. DV-98-103 (Mont. 6th Jud. Dist., Jan. 20, 1999). 

II. 

Your second question is whether a county planning board has any 
authority with respect to a planning and zoning district created 
under Part 1 zoning statutes. As discussed above, the Part 1 
zoning statutes were enacted prior to the county planning board 
and comprehensive master plan statutes. Thus, although Part 2 
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zoning mandates the involvement of the county planning board, 
Part 1 zoning does not. 

Part 1 zoning requires the county commissioners to appoint a 
planning and zoning commission to "adopt a development pattern 
for the physical and economic development of the planning and 
zoning district." Mont. Code Ann. §§ 76-2-101(1), -104. Under 
Part 1 zoning, the planning and zoning commission, not the 
county planning board, is responsible for promoting planning and 
zoning in the petitioned district. Mont. Code Ann. § 76-2-103. 
However, nothing in the statutes precludes the planning and 
zoning commission, or the county commissioners, from seeking the 
advice or opinion of an existing county planning board. 
Furthermore, Mont. Code Ann. § 76-1-605 requires that governing 
bodies "be guided by and give consideration to the general 
policy and pattern of development set out in the master plan" 
when adopting zoning ordinances. Thus, if a comprehensive 
master plan exists, the planning and zoning commission is 
obligated to ensure its development patterns are consistent with 
that master plan. Bridger Canyon Property Owners' Ass'n. Inc. 
v. Planning & Zoning Comm'n, 270 Mont. 160, 170, 890 P.2d 1268, 
1274 (1995), ~ Little v. Board of County Comrn'rs of 
Flathead County, 193 Mont. 334, 631 P.2d 1282 (1981). 

III. 

Next, you question the extent of the planning and zoning 
commission's power to alter the planning and zoning district's 
boundaries from those boundaries contained in the petition. The 
planning and zoning commission cannot alter unilaterally the 
district's boundaries to include additional land not referenced 
in the petition. The boundaries are proposed by the petitioners 
and set by the county commission when it accepts the petition 
creating the planning and zoning district. ~Mont. Code Ann. 
§ 76-2-101(1); Montana Wildlife Fed'n, 290 Mont. at 259, 620P.2d 
at 1196. 

The planning and zoning commission is empowered to create a 
development pattern for the district. Mont. Code Ann. § 76-2-
104 (1). Following a public hearing, the planning and zoning 
commission may issue a resolution adopting the proposed 
development pattern. The resolution must "refer expressly to 
the maps, charts, and descriptive matters forming the pattern or 
part thereof." Mont. Code Ann. § 76-2-106(2). The Montana 
Supreme Court determined in Doull v. Wohlschlager, 377 P.2d 758, 
763, 141 Mont. 354, 363 (1963), that maps and plots are 
necessary only when the commission divides the planning and 
zoning district into more than one development district. 

Previous attorneys general subsequently recognized the possible 
need to address boundary issues when determining the development 
pattern, regardless of the number of development districts being 
proposed. Attorney General Woodahl determined that Mont. Code 
Ann. § 76-2-106 permits the planning and zoning commission to 
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change the boundaries within a particular planning and zoning 
district if the commission finds such change advisable, provided 
the hearing requirements found in Mont. Code Ann. § 76-2-106 are 
met. However, changes to the exterior boundaries are prohibited 
absent an additional petition from the affected freeholders. 

[T)he planning and zoning commissioners may change the 
interior boundaries of a planning and zoning district 
provided that such change is by affirmative vote of 
the majority of the whole commission and that proper 
notice has been given and a public hearing has been 
held as specified in [Mont. Code Ann. § 76-2-106]. 
The exterior boundaries of a district may be changed 
upon receipt of a petition by sixty percent of the 
freeholders within the area affected by the boundary 
change. 

Letter op. to Mr. Thomas A. Olson, Dec. 2, 1971, at 3. 

Attorney General Greely subsequently issued an informal opinion 
to Charles Graveley on May 15, 1981, holding that the planning 
and zoning commission could change the planning and zoning 
district 1 a exterior boundaries when adopting the district 1 s 
development pattern process, absent a petition from 60 percent 
of the affected freeholders. I find the reasoning in the letter 
opinion to Mr. Olson persuasive, as well as consistent with case 
law, and disapprove the informal opinion issued to Mr. Graveley 
in 1981. 

IV. 

Your fourth question concerns whether and when individuals may 
add or withdraw their names from a petition requesting the 
creation of a planning and zoning district. It 1s my 
understanding the Stillwater county Commissioners gave public 
notice of a specific date when the petition would be reviewed, 
and permitted additions to and withdrawal of names from the 
petition up until that date. The general rule in Montana is 
that when a certain number of individuals, are required to sign 
a petition •to initiate proceedings for a public purpose, any 
person signing the petition has an absolute right to withdraw 
his name at any time before the person or body created by law to 
determine the matter submitted by the petition has finally 
acted." 41 Op. Att 1 y Gen. No. 94 at 406 (1986), citing Ford v. 
Mitchell, 103 Mont. 99, 113-14, 62 P.2d 815, 821-22 (1936), and 
State ex rel. Freeze v. Taylor, 90 Mont. 439, 445, 4 P.2d 4~ 
481 (1931). 

The answer to your question thus depends on what constitutes a 
"final action" for Part 1 zoning petitions. A "final action• 
for initiative petition purposes has been interpreted by the 
Montana Supreme Court to mean notification by the secretary of 
state to the governor that the petition qualified for the 
ballot. State ex rel. O'Connell v. Mitchell, 111 Mont. 94, 106 
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P.2d 180 (1940). A consolidation petition saw final action when 
the county clerk certified the petition to the board of county 
commissioners. ~. 90 Mont. at 445, 4 P.2d at 481. Final 
action with respect to an annexation petition was determined to 
be at the time the proper authority assumed jurisdiction. 
McAlmond v. City of Bremerton, 374 P.2d 181, 183 (Wash. 1962). 
Applying the above decisions to the Part 1 zoning process, it is 
my opinion that "final action" with respect to petitions for 
Part 1 zoning occurs when the clerk certifies the petition to 
the board of county commissioners. 

Here, the commissioners took the additional step of extending 
until a date certain· the period of time in which signatures 
could be added or deleted from the petition. As the date 
certain was known to the public and preceded the Commission's 
decision to create the district, the extension of time, while 
not a practice to be encouraged, caused no harm. This 
conclusion assumes the boundaries of the proposed district 
remained the same and that as of the date certain, the 
signatures of 60 percent of the freeholders within the 
boundaries of the proposed district remained on the petition. 

v. 

Your final question is whether a narrative legal description 
contained in a Part 1 zoning petition or the accompanying map, 
which is not consistent with the legal description, defines the 
boundaries of the proposed planning and zoning district. 
Although the facts you present do not deal with a conveyance of 
real property, I find the situation to be sufficiently similar 
to permit reliance on Montana's property law. Mont. Code Ann. 
§ 70-20-201 contains the rules for construing the description of 
real property being conveyed when construction is doubtful and 
no other sufficient method exists by which to determine it. 
Subsection (6) provides, "When the description refers to a map 
and that reference is inconsistent with other particulars, it 
controls them if it appear [sic) that the parties acted with 
reference to the map; otherwise, the map is subordinate to other 
definite and ascertained particulars." Mont. Code Ann. 
§ 70-20-201 (6). Thus, I conclude that if signatures were 
obtained on the petition as a result of reference to the map, 
the map defines the boundaries of the planning and zoning 
district. However, if the map was created from the narrative 
legal description set forth in the petition, the narrative 
controls. The exact facts can be ascertained by the planning 
and zoning commission through the public hearing process 
required by Mont. Code Ann. § 76-2-106(1). 

THEREFORE, IT IS MY OPINION: 

1. Counties which have adopted a comprehensive master 
plan are authorized to create planning and zoning 
districts under Mont. Code Ann. §§ 76-2-101 to -112. 
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2. A county planning board has no statutory authority 
over a planning and zoning district created within the 
board's jurisdictional area pursuant to Mont. Code 
Ann. §§ 76-2-101 to -112. The district's development 
pattern, which must substantially adhere to the 
comprehensive master plan, is determined by the 
planning and zoning commission, subject to the 
approval of the county commission. However, nothing 
precludes the planning and zoning commission or the 
county commission from requesting input from the 
county planning board during the process of 
determining and approving the development pattern. 

3. The planning and zoning commission has no power to 
alter unilaterally the district's geographic 
boundaries from those boundaries contained in the 
petition. However, the commission may address 
boundary issues when adopting the district's 
development pat tern. Any changes to the internal 
boundaries must be made pursuant to procedures set 
forth in Mont. Code Ann. §§ 76-2-104 and -106. 

4. Generally, individual freeholders may not add their 
names to or withdraw their names from the petition 
provided for in Mont. Code Ann. § 76-2-101, after the 
petition has been certified and submitted to the 
county commissioners for their review. It may, in 
some circumstances, be permissible for the county 
commissioners to extend the time for addition to or 
deletion of names from the petition. 

S. When a petition to create a planning and zoning 
district includes a narrative legal description of the 
district's boundaries which is inconsistent with the 
accompanying map of the pr?posed district, the 
planning and zoning commiss1on must follow the 
guidelines found at Mont. Code Ann.§ 70-20-201 to 
determine the appropriate boundaries. 
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling on 
the interpretation and further 
delineation of 37-28-102 (3) (a) 
and (b), MCA, and a less broad 
guideline than that found in 
ARM 8.59.402(2) 

TO: All Concerned Persons: 

NOTICE OF PETITION FOR 
DECLARATORY RULING 

1. On August 25, 1999, at 10:00 a.m., in the conference 
room of the Division of Professional and Occupational 
Licensing, Lower Level, Arcade Building, 111 North Jackson, 
Helena, Montana, the Board of Respiratory Care Practitioners 
will consider a petition for declaratory ruling on the 
interpretation and further delineation of 37-28-102 (3) (a) and 
(b) , MCA, and a less broad guideline than that found in ARM 
8.58.402(2). 

2. This petition is filed and requested by Dr. Gregory 
Paulauskis, of the Montana State University College of 
Technology, Great Falls, Montana, for delineating equipment, 
use of equipment, assessment, monitoring, diagnostic, 
education, instruction or other evaluation of therapeutic 
effects and provide a guideline to home medical equipment 
delivery personnel. 

3. There is confusion in and around the profession of 
respiratory care regarding the scope of practice of 
respiratory care practitioners which requires a skilled, 
licensed individual and the allowable and non-allowable 
functions/services/tasks performed by home medical equipment 
delivery personnel as it relates to respiratory care. 

4. Current practice suggests (as evidenced by the 
Screening Panel for the Board of Respiratory Care 
Practitioners) that equipment delivery personnel are involved 
in clinical instruction, monitoring, assessment and evaluation 
of therapeutic effects. This practice can cause harm to the 
public health, safety and welfare. Although the current 
regulation and rule speak to this issue, it is broad and does 
not provide a standard or plumb line by which the business 
industry related to respiratory care, is able to determine the 
guideline and to what extent of service the industry delivery 
personnel can legally perform their duties. 

5. The question Petitioner would like answered is "Where 
does the unskilled, unlicensed practice end and the skilled, 
licensed practice begin?" "What is the driver qualified to 
answer?" 

6. The statute and rule upon which Petitioner requests 
the declaratory ruling is 37-28-102(3) (a) and (b), MCA, and 
ARM 8.59.402(2), which provide: 
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37-28-102 Definitions. (1) ... 
(3) (a) "Respiratory care" means the care provided by a 

member of the allied health profession responsible for 
the treatment, management, diagnostic testing, and 
control of patients with deficiencies and abnormalities 
associated with the cardiopulmonary system. The term 
includes but is not limited to: 

(i) administration of pharmacological, 
diagnostic, and therapeutic agents related to 
respiratory care procedures that are necessary to 
implement a treatment, disease prevention, pulmonary 
rehabilitative, or diagnostic regimen prescribed by 
a physician; 

(ii) transcription and implementation of the 
written or verbal orders of a physician regarding 
the practice of respiratory care; 

(iii) observation and monitoring of a patient's 
signs and symptoms, general behavior, and physical 
response to a respiratory care treatment and 
diagnostic testing, including determination of 
abnormal characteristics; 

(iv) implementation of emergency procedures 
prescribed by board rules. 

(b) Respiratory care is not limited to a hospital 
setting but must be performed pursuant to a 
physician's order and under qualified medical 
direction. The term includes inhalation and 
respiratory therapy. 

(4) 

8.59.402 DEFINITIONS (1) 
(2) For the purposes of 37-28-102 (3) (a), MCA, 

"respiratory care" does not include the delivery, 
assembly, testing, simulated demonstration of the 
operation or demonstration of safety and maintenance 
of respiratory therapy equipment by home medical 
equipment ("HME") personnel to a client's home, 
pursuant to the written prescription of a physician. 
"Respiratory care" does include any instruction to 
the client regarding clinical use of the equipment, 
or any monitoring, assessment or other evaluation of 
therapeutic effects. 

7. Petitioner requests that the Board of Respiratory 
Care Practitioners adopt the following guidelines regarding 
the scope of practice of respiratory care practitioners: 
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EQUIPMENT DELIVERY AND ASSEMBLY BASED ON MEDICAL DOCTORS' 
ORDER 

Oxygen therapy 
Concentrators 
Liquid (transfilling) 
Compressed gas cylinders 
Portable 
Conserving devices 

CPAP 
BiPAP 
Ventilators 

Apnea monitors 
Aerosol therapy compressors 
IPPB 

Home sleep study screeners 

Medications (saline solution for demonstration) 

IPV 
ThAIRavest 

ALLOWABLE FUNCTIONS/TASKS/SERVICE PERFORMED BY DELIVERX 
PERSONNEL 

Delivery of equipment 
Assembly of equipment 
Simulated demonstration of equipment 
Safety and maintenance of equipment 

Assembly of equipment would include setting the liter flow or 
pressure per written medical doctor's prescription 

NON-ALLOWABLE FUNCTIONS/TASK/SERVICE PERFORMED BY DELIVERY 
PERSONNEL 

NO clinical instruction 
NO monitoring 
NO assessments 
NO evaluation of therapeutic effects 
NO respiratory related education 
NO diagnosis 

8. Petitioner identified the following as other 
interested persons: 

1. Licensed Respiratory Care Practitioners in the state 
of Montana. 

Montana Administrative Register 14-7/22/99 



-1693-

2. American Medical Oxygen - Branch offices throughout 
the state 
P.O. Box 31733 
550 South 24th Street West 
Billings, MT 59107 

3. Community Home Oxygen Company - Branch offices 
throughout the state 
1300 Aspen 
Helena, MT 59601 

4. Spectrum Medical, Inc. - Branch offices throughout 
the state 
P.O. Box 6453 
2526 12th Ave. South 
Great Falls, MT 59406-6453 

5. West Mont 
2525 Colonial Drive 
Helena, MT 59601 

6. Home Link - St. Peter's Hospital 
2525 Colonial Drive 
Helena, MT 59601 

7. Big Sky Medical Oxygen - Branch offices throughout the 
state 
P.O. Box 2175 
East Helena, MT 59635 

8. Norco Home Oxygen - Branch offices throughout the state 
2555 Hwy. 2 
Kalispell, MT 59901 

9. Kalispell Medical Equipment 
495 N Main 
Kalispell, MT 59901 

10. Mission Valley Oxygen 
St. Luke's Hospital 
Ronan, MT 59864 

11. Deaconess Billings Clinic 
Home Oxygen and Medical Equipment 
P.O. Box 37000 
Billings, MT 59107 

12. Ravalli Medical Oxygen 
P.O. Box 60 
Hamilton, MT 59840 

13. Et al 

14-7/22/99 Montana Administrative Register 



~1684~ 

9. Interested persons may submit their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Board of Respiratory Care Practitioners, 111 North Jackson, 
P.O. Box 200513, Helena, Montana 59620~0513, to be received no 
later than the close of hearing, August 25, 1999. 

10. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this action and need an alternative accessible 
format of this notice. If you require an accommodation, 
contact the Department of Commerce no later than 5:00p.m., 
on August 5, 1999, to advise us of the nature of the 
accommodation that you need. Please contact Helena Lee, Board 
of Respiratory Care Practitioners, 111 N. Jackson, P.O. Box 
200513, Helena, Montana 59620~0513; telephone (406) 444~3091; 
Montana Relay 1~800~253~4091; TDD (406) 444~2978; facsimile 
(406) 444~1667. 

BY: 

BY: 

BOARD OF RESPIRATORY CARE 
PRACTITIONERS 
RICH LUNDY, CHAIRMAN 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, July 12, 1999. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE ROLB REVIBN COMMITTEE 

Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim 

committees and the Environmental Quality Council (EQC). These 

interim committees and the EQC have administrative rule review, 

program evaluation, and monitoring functions for the following 

executive branch agencies and the entities attached to agencies 

for administrative purposes. 

Business and Labor Interim Committee: 

~ Department of Agriculture; 

~ Department of Commerce; 

• Department of Labor and Industry; 

• Department of Livestock; 

~ Department of Public Service Regulation; and 

• Office of the State Auditor and Insurance Commissioner. 

Education Interim Committee: 

• State Board of Education; 

• Board of Public Education; 

~ Board of Regents of Higher Education; and 

• Office of Public Instruction. 

Children, Families, Health, and Human Services Interim 

Committee: 

• Department of Public Health and Human Services. 

Law, Justice, and Indian Affairs Interim Committee: 

• Department of Corrections; and 

• Department of Justice. 

Montana Administrative Register 14-7/22/99 



-1686-

Revenue and Taxation Interim committee: 

• Department of Revenue; and 

• Department of Transportation. 

State Administration, Public Retirement Systems, and 

Veterans• Affairs Interim Committee: 

• Department of Administration; 

• Department of Military Affairs; and 

• Office of the Secretary of State. 

Environmental Quality Council: 

• Department of Environmental Quality; 

• Department of Fish, Wildlife, and Parks; and 

• Department of Natural Resources and Conservation. 

These interim committees and the EQC have the authority to 

make recommendations to an agency regarding the adoption, 

amendment, or repeal of a rule or to request that the agency 

prepare a statement of the estimated economic impact of a 

proposal. They also may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt, 

amend, or repeal a rule. 

The interim committees and the EQC welcome comments and 

invite members of the public to appear before them or to send 

written statements in order to bring to their attention any 

difficulties with the existing or proposed rules. The mailing 

address is PO Box 201706, Helena, MT 59620-1706. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ABM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through March 
31, 1999. This table includes those rules adopted during the 
period April 1, 1999 through June 30, 1999 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1999, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1998 and 1999 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS. Title 1 

1.2.419 

1.2.519 

1.3.101 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions for the Montana 
Administrative Register, p. 2856, 3223 
and other rules Model Rules of Procedure 
Amendment of the Sample Forms Attached to the Model 
Rules, p. 600, 1225 

ADMINISTRATION. Department of. Title 2 

2.21.812 

Acquiring Services to Operate the State Charitable 
Giving Campaign, p. 561, 1292 
and other rules - Sick Leave Fund, p. 2133, 53 

(Public Employees' Retirement Board) 
2.43.403 and other rules - Membership, Service Credit, and 

Service Purchases in Retirement Systems Administered 
by the Board - Service Purchases - Social Security 
Coverage for the Employees of the State and Its 
Political Subdivisions, p. 932, 1504 

(State Compensation Insurance Fund) 
2.55.321 Calculation of Experience Rates, p. 2643, 3267 
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2.55.327 and other rules Construction Industry Premium 
Credit Program Definitions Individual Loss 
Sensitive Dividend Distribution Plan, p. 2776, 3268 

AGRicuLTURE. Department of. Title 4 

I-IX 

4.10.1001 
4. 12 .1428 
4.12.3501 

Pesticide Reporting, Cleanup, and Pesticide 
Containment, p. 2924, 54 
and other rules - Pesticide Enforcement, p. 1, 404 
Assessment Fees on All Produce, p. 2934, 507 
and other rules - Grading of Seed Potatoes, p. 677, 
1505 

(Agriculture Development Council) 
4.16.701 Agricultural Marketing Development Program; Purpose, 

Goals, and Criteria, p. 1458 

STATE AUDITOR. Title 6 

6.6.126 
6.6.503 

6.6.801 
6.6.1105 
6.6.3101 
6.6.4001 
6.6.5090 

6.10.101 

Unethical Practices, p. 1272 
and other rules - Medicare Supplement Insurance, 
p. 2325, 3269 
and other rules - Annuity Disclosures, p. 16, 508 
Allowable Exclusions and Restrictions, p. 1274 
and other rules - Long-term Care, p. 2193, 3271 
Valuation of Securities, p. 205, 639 
Rate Manual and Rate Restriction Guidelines, 
p. 2781, 3276 
and other rules - Registration - Unethical Practices 

Financial Requirements Bonding Books and 
Records Requirements in the Business of Securities, 
p. 2527, 56 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 3174, 509 

COMMERCE. Department of. Title 8 

8.2.208 Renewal Dates, p. 3178, 274 

(Board of 
8.2.208 

Alternative Health Care) 

8.4.301 

and other rules Renewal Dates Naturopathic 
Physician Continuing Education Requirements 
Licensing by Examination - Definitions - Midwives 
Continuing Education Requirements Licensure of 
Out-of-State Applicants Direct Entry Midwife 
Protocol Standard List, p. 1460 
Fees, p. 431, 1121 

(Board of Athletics) 
8.8.2806 Fees, p. 433, 1506 
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(Board of Barbers) 
8.10.405 Fee Schedule, p. 435 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rule - Fees - Renewal, p. 437, 1293 

(Board of Cosmetologists) 
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees, 

p. 439 

(Board of 
8.16.409 

Dentistry) 
and other rules - Dentist Mandatory CPR - Screening 
Panel - Dental Hygiene Mandatory CPR - Continuing 
Education in Anesthesia Requirements and 
Restrictions - Denturist Applications - Denturist 
Examination Denturist Intern Renewal 
Requirements and Restrictions - Inspections-Sanitary 
Standards Screening Panel Out-of-State 
Applicants - 90-Day Guarantee, p. 2541, 3237, 209 

(State Electrical Board) 
8.18.407 Fee Schedule, p. 441, 1200 

(Board of 
8.20.402 
8.20.408 

8.20.417 

Hearing Aid Dispensers) 
Fees, p. 443 
and other rule - Unprofessional Conduct - Continuing 
Educational Requirements, p. 2350, 343 
Definitions, p. 207 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 445, 1122 

(Board of 
I 

8.28.403A 

8.28.420 
8.28.1501 

8.28.1508 

(Board of 
8.30.402 

8.30.407 

Medical Examiners) 
Curriculum Approval for Applicants for Acupuncture 
License, p. 2936, 276 
Graduate Training Requirements for Foreign Medical 
Graduates, p. 2786, 275 
and other rules - Fee Schedule - Fees, p. 447 
and other rules Definitions Fees 
Unprofessional Conduct NCCPA Certification, 
p. 2783, 277 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22, 1294 

Funeral Service) 
and other rules - Applications - Licensure of Out­
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833, 
2959, 66 
Fee Schedule, p. 450, 1201 
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Nursing) 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22, 1294 
and other rules - Nurse Practitioner Practice 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy - Prohibited IV 
Therapies, p. 1467 
Prohibited IV Therapies, p. 563, 680 

(Board of Nursing Home Administrators) 
8.34.414 and other rule Examinations Fee Schedule, 

p. 453, 1123 
8.34.414 and other rule - Examinations - Fees, p. 2139, 2964, 

67 

(Board of 
8.36.601 

8.36.804 

(Board of 
8.39.508 

Optometry) 
and other rule - Continuing Education Requirements 

- New Licensees, p. 3180, 511 
Approved Drugs, p. 1187 

Outfitters) 
and other rules - Licensure- -Renewal - Guide or 
Professional License - Safety Provisions - Standards 
for Outfitters, Guides and Professional Guides -
Unprofessional Conduct and Misconduct, p. 241, 809 

(Board of Pharmacy) 
8.40.401 and other rules - Practice of Pharmacy, p. 2353, 

3103. 3200. 344 
8.40.404 Fee Schedule, p. 455, 1124 

(Board of Professional Engineers and Land Surveyors) 
8.48.1105 Fee Schedule, p. 457 

(Board of Private Security Patrol Officers and Investigators) 
8.50.437 Fee Schedule, p. 459 

(Board of 
8.52.605A 

Psychologists) 

8.52.616 

(Board of 
8.54.410 

8.54.410 

(Board of 
8.57.101 

8.57.412 

14-7/22/99 

and other rules - Minimum Standards - Examination -
Continuing Education Program Options, p. 3182, 211 
Fee Schedule, p. 461, 1125 

Public Accountants) 
and other rule - Fee Schedule - Statement of Permit 
Holders, p. 463, 1203, 1508 
and other rules - Fee Schedule - Inactive Status and 
Reactivation - Basic Requirement - Alternatives and 
Exemptions, p. 2369, 212 

Real Estate Appraisers) 
and other rule - Board 
Education, p. 1189 
Fees, p. 465 

Organization - Continuing 
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Realty Regulation) 
and other rules - Definitions - Applications - Fees 
- Inactive Licenses - Trust Account Requirements -
Continuing Education Grounds for License 
Discipline General License Administration 
Requirements Pre-licensing Education - License 
Renewal Inactive Licenses-Reactivation 
Continuing Property Management Education - Trust 
Account Requirements for Property Management 
Grounds for License Discipline for Property 
Management Licensees - Foreign Land Sales Practices 
Act, p. 24, 405 
and other rules - Grounds for License Discipline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 2788, 3277 

(Board of Respiratory Care Practitioners) 
8.59.402 Definitions, p. 997 

(Board of Sanitarians) 
B.60.410A and other rule 

training, p. 2939, 
Examinations 

278 
Sanitarian-in-

8.60.413 Fees, p. 999 

(Board of 
8.62.402 

8.62.407 

(Board of 
8.64.401 

8.64.402 
8.64.508 

Speech-Language Pathologists and Audiologists) 
and other rules Definitions Supervisor 
Responsibility Schedule of Supervision Non­
allowable Functions of Speech Aides - Functions of 
Audiology Aides, p. 3239, 408 
and other rules - Qualifications for Probationary 
License - Fees - Unlicensed Person, p. 1470 

Veterinary Medicine) 
and other rules - Definitions - Continuing Education 
- Unprofessional Conduct, p. 3185, 411 
Fee Schedule, p. 467, 1126 
and other rule - Unprofessional Conduct - Record­
keeping Standards, p. 565, 1509 

(Building Codes Division) 
9.70.101 and other rules - Building Codes Division, p. 1001 

(Weights and Measures Bureau) 
8.77.103 Weights and Measures Bureau - NIST Handbook 44, 

p. 469, 1295 
8.77.103 Weights and Measures Bureau - NIST Handbook 44, 

p. 325 
8.77.103 and other rule - NIST Handbook 44 - Receipt to be 

Left at Time of Delivery, p. 3188, 68 

(Local Government Assistance Division) 
I Administration of the 1999 Treasure State Endowment 

Program (TSEP), p. 1473 
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I Administration of the 1999 Federal Community 
Development Block Grant Program, p. 3245, 1204, 1511 

(Board of Investments) 
8.97.1101 and other rules - Board of Investments, p. 1018 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 471, 1296 
8.119.101 Tourism Advisory Council, p. 327 

EDUGATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1101 and other rules - Procedures for Evaluation and 

Determination of Eligibility for Special Education 
and Related Services, p. 2233, 69 

(Board of Public Education) 
I-CCLXXXIV and other rules - Content and Performance Standards 

for Literature, Writing, Speaking and Listening, 
Media Literacy, Science, Health, Technology, World 
Languages, Reading and Mathematics, p. 1030 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1563, 3104 

FISH, WILpLIFE, AND PARKS. Department of. Title 12 

12.6.1501 and other rules - Game Farms, p. 2646, 79 

(Fish, Wildlife, and Parks Commission) 
I-IX Creating "Primitive Fishing Access Site Designation" 

Where Site Development and Maintenance are Limited, 
p. 1991, 91 

12.6.901 Limiting the Use of Motor-propelled Water Craft on 
Various Bodies of Water Within the Thompson Chain of 
Lakes Area, p. 1996, 3278 

12.9.801 Creating Game Damage Hunt Rosters, p. 473, 1297 

(Fish, Wildlife, and Parks commission and,Department of Fish, 
Wildlife, and Parks) 
12.3.123 and other rule - License Refunds, p. 43, 413 

ENVIRONMENTAL QUALITY, Department of. Title 17 

I-VI CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264, 
2941, 837 

17.40.203 Wastewater Operator certification, p. 1494 
17.56.101 and other rule Underground Storage Tanks 

Underground Storage Tanks Repairs, p. 1496 
17.56.1001 and other rule - Underground Storage Tanks - Tank 

Fee Schedule - Upgrading of Existing UST Systems, 
p. 2547, 3108 
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I 

I & II 

17.8.102 

17.8.301 

17.8.302 

17.8.321 

17.8.601 
17.8.705 

17.24.101 

17.24.301 

17.30.602 

17.30.602 

17.30.1341 

17.38.215 
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Environmental Review) 
and other rules - Public Water Supply - Public Water 
and Sewage System Requirements, p. 578 
Water Quality - Temporary Water Quality Standards 
for Daisy Creek, the Stillwater River, and Fisher 
Creek, p. 482, 1218 
and other rules Air Quality Air Quality 
Transportation - General Conformity Determinations, 
p. 244. 1216 
and other rules Air Quality Air Quality 
Incorporation by Reference Rules, p. 1191 
and other rules - Air Quality - Maximum Achievable 
Control Technology (MACT) Approval for Hazardous Air 
Pollutants, p. 572 
and other rule Air Quality Adopting and 
Incorporating by Reference Emission Guidelines for 
Hospital/Medical/Infectious Waste Incinerators, 
p. 2373, 3106 
Air Quality - Opacity Limits and Other Requirements 
for Kraft Pulp Mills, p. 2398, 279 
and other rules - Air Quality - Open Burning, p. 568 
and other rules - Air Quality - De Minimis Changes 
that May Be Made to a Facility Without an 
Application to Revise the Facility's Air Quality 
Permit, p. 261, 1206 
and other rules - Hard Rock Hard Rock Mining 
Reclamation, p. 2376, 2994, 640 
and other rules - Coal and Uranium Mining Program 
Rules for the Industrial and Energy Minerals Bureau, 
p. 2995, 811 
and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation - Ground 
Water Pollution Control System, p. 477 
and other rules - Water Quality - Montana surface 
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, 
p. 1835, 94 
Water Quality - Permit Requirements of Lagoons, 
p. 1198 
Public Water Supply Bacteriological Quality 
Samples for Public Water Supply Systems, p. 257, 
1222 

(Petroleum Tank Release Compensation Board) 
17.58.101 and other rules Procedures and Criteria for 

17.58.331 
17.58.336 

Compensation of Petroleum Tank Remedial Costs, 
p. 1475 
Assent to Audit Requirements, p. 2245, 3112 
and other rules - Review and Determination of Claims 
and Charges, p. 682, 1512 

TRANSPORTATION. Department of. Title 18 

I- III Setting Policy for Waiver and Suspension of Motor 
Fuel Penalties, p. 2666. 513 
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and other rules - Alcohol Tax Incentive Program, 
p. 2144, 3113 
and other rules - Special Fuel Users Tax, Dealers 
and LPG Tax, p. 2797, 645, 1298 
Procedures for Dealers of Compressed Natural Gas 
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671, 
515, 651 

CORRECTIONS, Department of, Title 20 

I -VI 

I-XI 

I-XLIV 

20.9,501 

Parole of a Youth Confined in a State Youth 
correctional Facility, p. 2943, 214 
Siting, Establishment, and Expansion of Prerelease 
Centers in the State of Montana, p. 2675, 3114 
Operation and Physical Condition of a Private 
Correctional Facility - Security, Safety, Health, 
Treatment and Discipline of Persons Confined in a 
Private Correctional Facility, p. 1276 
and other rules Licensure of Youth Detention 
Facilities, p. 2813, 121 

(Board of Pardons and Parole) 
20.25.101 and other rules 

p. 3248, 290 
Board of Pardons and Parole, 

JUSTICE, Department of, Title 23 

I-IV 

1.3.101 

Permitting the Referral of Department of Justice 
Debts to the Department of Administration or Other 
Agency Designated by Law, p. 399, 984 
and other rules Model Rules of Procedure 
AmendmP.nt of the Sample Forms Attached to the Model 
Rules, p. 600, 1225 

LABOR AND INDUSTRY, Department of, Title 24 

24. 16. 9003 and other rule Incorporation by Reference to 
Federal Davis-Bacon Wage Rates, p. 611 

24.16.9007 Prevailing Wage Rates - Nonconstruction Services, 
p. 1289 

24.16.9007 Montana's Prevailing Wage Rates - Non-construction 
Services, p. 615 

24.16.9007 Incorporation by Reference of Federal Davis-Bacon 
Wage Rates, p. 3249 

24.30.102 Occupational Safety and Health Standards for Public 
Sector Employment, p. 617, 1291 

24.35. 202 and other rules - Independent Contractor Central 
Unit, p. 621, 684 

(Human Rights Commission) 
I-XIV and other rules - Organization and Functions of the 

Montana Human Rights Commission, p. 1851, 3201 
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LIVESTOCK, Department of, Title 32 

I & II 
I-XXV 

(Board of 
I 

I-XI 
32.8.101 

Inspector Examination - Certification, p. 47, 1299A 
Regulation of Game Farms in the State of Montana, 
p. 2681, 136 

Livestock) 
Emergency Adoption - Chronic Wasting Disease and 
Importation Restrictions on Game Farm Animals, 
p. 3115 
Chronic Wasting Disease, p. 265, 652 
Incorporation by Reference of the Procedures 
Governing the Cooperative State-Public Health 
Service/Food and Drug Administration Program for 
Certification of Interstate Milk Shippers, p. 2699, 
144 

MILITARY AFFAIRS, Department of, Title 34 

I -VI Administration of the Education Benefit Program for 
the Montana National Guard, p. 49 

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37 

I & II 

I -III 

I-IV 
I-XV 

I-XXV 
I-XXV 

I-XLI 

11.5.901 

16.29.101 

16.30.801 

16.32.320 
16.38.307 
20.11.111 
37.12.310 

37.70.406 

37.80.202 

and other rules State Facility Reimbursement, 
p. 492' 1300 
and other rules - Transfer from the Department of 
Family Services - Child Care Assistance, p. 24 08, 
3117 
and other rules - Nursing Facilities, p. 696, 1393 
and other rules - Families Achieving Independence in 
Montana (FAIM), p. 1592, 3284 
and other rules - AFDC Foster Care, p. 964, 1514 
and other rules Standards for Licensing of 
Laboratories Conducting Analyses of Public Water 
Supplies, p. 3080, 291 
and other rules Coverage and Reimbursement of 
Mental Health Services for Medicaid Eligible and 
Certain Other Low Income Individuals, p. 723, 1301 
and other rules - Transfer from the Department of 
Family Services - Home Attendant Services, p. 3218 
and other rules - Public Health Control Measures for 
Dead Human Bodies, p. 2428, 345 
and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 488, 1127 
Hospital Swing Beds, p. 1890, 146 
State Laboratory Fees for Analyses, p. 628, 1229 
State Facility Reimbursement, p. 1502 
and other rule - Laboratory License Fees - Duration 
of a License, p. 625, 1230 
and other rules Low Income Energy Assistance 
Program, p. 2551, 414 
Child Care Assistance, p. 685, 1378 
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46.8.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Developmental 
Disabilities Program, p. 3124 

46.12. 502A and other rules - Resource Based Relative Value 
Scale (RBRVS), p. BOO, 1379 

46.12.503 and other rules - Inpatient Hospitals, p. 690, 1388 
46.12. 514 and other rules Early and Periodic Screening, 

Diagnostic and Treatment Services (EPSDT) - Private 
Duty Nursing Services, p. 1894, 3219 

46.12.572 and other rule Ambulatory Surgical centers, 
p. 944, 1516 

46.12.601 and other rules - Medicaid Dental Services, p. 955, 
1522 

46.12.3001 and other rules- Medicaid Eligibility, p. 1660, 
3281 

46.18.305 and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676, 
3303 

46.20.103 and other rules - Montana Mental Health Access Plan, 
p. 3258, 308 

46.20.103 and other rules - Montana Mental Health Access Plan, 
p. 2843, 3307 

46.20.106 and other rules -Montana Mental Health Access Plan, 
p. 3252, 35s 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-IX 

38.5.2202 
38.5.2502 

38.5.3801 

38.5.3801 

Establishing the Meaning and Effect of the "Landfill 
Closure Provision" in Class D Motor Carrier 
Authorities, p. 1291A 
and other rule - Consumer Information and Protection 
Rules Application to Restructured Electric and 
Natural Gas Industries, p. 3191, 1233 
and other rule - Pipeline Safety, p. 2947, 153 
Responsibility for the Expense of Maintaining Water 
Utility Service Pipes Application for Water 
Service, p. 2557, 3220 
and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517 
and other rules - Slamming, p. 329, 1523 

REVENUE, Department of, Title 42 

I-IV Universal Access Fund Surcharge, p. 2468, 3137 
42.12.104 and other rules Lottery Process for Liquor 

Licensing, p. 2441, 3132, 3221 
42.12.106 and other rules - Liquor Licenses, p. 335 
42.20. 454 and other rules - Real and Personal Property Tax 

Rules, p. 3263, 309 
42.21.113 and other rules Personal Property Trended 

Depreciation Schedules and Valuations for the 1999 
Tax Year, p. 2451, 3316, 154 

42.22.1311 and other rule- Industrial Property Trend Factors, 
p. 2949, 3318 
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SECRETARY OF STATE. Title 44 

1.2.419 

1.2.519 

44.14.101 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions for the Montana 
Administrative Register, p. 2856, 3223 
and other rule - Retention of Records Stored on 
Digital Media, p. 341 

(Commissioner of Political Practices) 
44 .10. 321 and other rules ~ Reporting of Contributions and 

Expenditures, p. 635 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in June 1999, appear. 
Vacancies scheduled to appear from August 1, 1999, through 
October 31, 1999, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
July 1, 1999. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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