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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each reg~ster. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE BOARD OF OPTOMETRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment of a rule pertaining ) 
to approved drugs ) 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.36.804 APPROVED 
DRUGS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Concerned Persons: 
1. On July 3, 1999, the Board of Optometry proposes to 

amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"B 3 6. 804 APPROVED DRUGS ( 1) The following 
classification of drugs can be administered. dispensed and 
prescribed for use in ocular treatment limited to the anterior 
segment of the eye and adnexa· 

(l) ~upical drugs. 
(a) Anti biotic agents, 
(b) Anti ohal agents, 
(c) Anti fungal agents, 
(d) Anti inflammatory agents, 
(e) A-nti histamines, 
(2) eral drugs. 
(a) eral analgesics, 
(i) eudeine, 
(ii) Propuxyphene, 
(iii) llydrucudone, 
( iv J flihydtocudeine. 
(a) Oral analgesics: 
(b) Anti-allergy agents: 
(c) Antibiotics: 
(d) Anti-inflammatory agents: 
(e) Anti-glaucomatous agents. 
(b) and (c) will remain the same, but will be renumbered 

(f) and (gl." 
Auth: Sec. 37-10-202, MCA; lMf, Sec. 37-10-101, 37-10-

304, MCA 

REASON: The Montana Legislature passed House Bill 85 in the 
1999 session which allows optometrists to treat Glaucoma. This 
amendment will implement that bill by stating that anti­
glaucoma drugs can be prescribed by an optometrist. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
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Board of Optometry, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile to (406) 444-1667, to be 
received no later than 5:00p.m., July 1, 1999. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Board of Optometry, 111 N. Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667, 
to be received no later than 5:00p.m., July 1, 1999. 

5. If the Board receives requests for a public hearing on 
the proposed amendment from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Rule Review 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 27 based on 
the 267 licensees in Montana. 

6. Persons who wish to be informed of all Board of 
Optometry administrative rulemaking proceedings, or other 
administrative proceedings, may be placed on a list of 
interested persons by advising the Board in writing at 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or 
by phone at (406) 444-5924. 

BOARD OF OPTOMETRY 
CHARLIENE STAFFANSON, CHAIRMAN 

BY: (liN "")Ill · t\'adi.J) 
ANNIE'M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

/1 
( d11 .u . lz.t .Is' IX·~) 

ANNIE M. BARTOS,' RULE REVIEWER 

Certified to the Secretary of State, May 21, 1999. 

11-6/3/99 MAR Notice No. 8-36-28 
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to board organi~ation and 
continuing education 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.57.101 BOARD 
ORGANIZATION AND 8.57.411 
CONTINUING EDUCATION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Concerned Persons: 
1. On July 3, 1999, the Board of Real Estate Appraisers 

proposes to amend the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8 57.101 BOARD ORQANIZ,I\,TION (1) will remain the same. 
(2} One person in attendance at a screening panel or 

adjudicative panel meeting shall constitute a quorum. 
Auth: Sec. 37-54-105, MCA; ~. Sec. 2-4-201, 

RE,I\,SOij; To clarify a policy used by the Board when 
conducting screening panel and adjudicative panel meetings. 

"8 57.411 CONTINUING EDUCATION (1) through (4) will 
remain the same. 

(5) A maximum of 36 continuing ~de1cation hours in excese 
of the 45 ltouzs needed, can be cazzied o~et to the next zenewal 
cycle. ('fhe uniform s:taudazde of profeesional appzail!lal 
ptactice cannot be carried over.)" . 

Auth: Sec. 37-1-131, 37-1-306, 37-54-105, MCA; ~. Sec. 
37-1-131, 37-1-306, 37-54-105, 37-54-210, 37-54-303, 37-54-310, 
MCA 

RE,I\,SQN· This amendment is being proposed to conform to the 
national criteria as mandated by federal law. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Real Estate Appraisers, 111 N. Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, or by facsimile to (406) 
444-1667, to be received no later than 5:00p.m., July 1, 1999. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Real Estate Appraisers, 111 N. 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or by 
facsimile to (406) 444-1667, to be received no later than 5:00 
p.m., July 1, 1999. 
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5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Rule Review 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 42 based on 
the 420 licensees in Montana. 

6. Persons who wish to be informed of all Board of Real 
Estate Appraisers administrative rulemaking proceedings, or 
other administrative proceedings, may be placed on a list of 
interested persons by advising the Board in writing at 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or 
by phone at (406) 444-3561. 

BOARD OF REAL ESTATE APPRAISERS 
A. FARRELL ROSE, CHAIRMAN 

') 

BY: ( ?t-W fl1. f;a~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

' l 
' 44 nt ~?adw ANNIE. BAR~OS,LE REVIEWER 

Certified to the Secretary of State, May 21, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of 
amendment of 17.8.102, 
11. 8. 1o3, 11. a. 106, 
17.8.202, 17.8.204, 
17.8.206, 17.8.302 and 
17.8.316 pertaining to 
air quality 
incorporation by 
reference rules 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

(AIR QUALITY) 

TO: All Interested Persons 

1. On July 7, 1999, at 1:30 p.m. or as soon thereafter as 
the matter may be heard, the Board will hold a public hearing in 
Room 44 of the Metcalf Building, 1520 East Sixth Avenue, Helena, 
Montana, to consider the proposed amendments of the above­
captioned rules. 

The Board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the Board no later than 5 
p.m., June 30, 1999, to advise us of the nature of the 
accommodation you need. Please contact the Board at P.O. Box 
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax 
(406) 444-4386. 

2. The rules as proposed to be amended appear as follows. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

17.8.102 INQQRPOBATION BY REFERENCE--PUBLICATION PATES bHC 
AVAILABILITY OF REFERENCED DOCUMENTS ( 1) Unless expressly 
provided otherwise, in this chapter where the board has: 

(a) adopted a federal regulation by reference, the 
reference is to the July 1, ~ ~. edition of the Code of 
Federal Regulations (CFR); 

(b) and (c) Remain the same. 
(d) adopted another rule of the department or of another 

agency of the state of Montana by reference, the reference is to 
the December 31, ~ 1998, edition of the Administrative Rules 
of Montana (ARM) . 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 

17.8.103 INCORPORATION BY REFERENCE (1) through (1) (i) 
Remain the same. 

(j) 40 CFR Part 63 (56 FR 27369, Jttfte 13; 1991), which 
sets forth the ~reeeeel fer fiel9 vali9a~ieft ef emieeien 
eeneeft~ra~iefte frem eeaeiener' ee~reee general requirements and 
emission standards for hazardous air pollutant source 
categories; 

(k) the Montana ~Rource ~Iestin~ ~re~eeel en9 ~reee9ttree 
f!IManual (Jttly 1994 March 1999 ed.), which is a department manual 

MAR Notice· No. 17-097 11-6/3/99 
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setting forth sampling and data collection, recording, analysis 
and transmittal requirements; 

(1) the 1:113 Bnwheftftleneel Pret:eeeiel'i A~e"'el' ElHalit:r 
l\l!l!ltlraftee Ml!lftttl!ll EPA Hancibook. for Air Pollution Measurement 
Systems. VOlume I: A Field Guide to Environmental Quality 
Assurance (EPA-600/9 ?6 995 R-94/038a, revised Dee. 19Bt ~ 
1.2ill'T Vel. I; EPA Handbook for Air Pollution Measurement 
Systems I volume JI i Ambient Air Specific Methods (EPA-600/+­
?? B2?a R-94/038b, revised il'8ft, 1983 April 1994!, ~; E£A 
Handbook for Air Pollution Measurement systems. Volume III: 
Stationary Source Specific Methods (EPA-600/i 11 8216 R-94/0JBc, 
revised J8ft. 198i September 1994).,. ¥el. III; and~ EPA Handbook 
for Ajr Pollution Measurement Systems. Volume IV: Meteorological 
MethodS !EPA-600/4 92 969 R-94/038d, Fee. 1983 March 1995), ~ 
~ which is a federal agency manual 8ft~ re~ttl8eiel'!oe setting 
forth sampling and data collection, recording, analysis and 
transmittal requirements; 

(m) through (4) Remain the same. 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 

17.8.106 SQURCE TESTING PROTOCOL (1) (a) Remains the same. 
(b) All emission source testing, sampling and data 

collection, recording, analysis, and transmittal must be 
performed as specified in the Montana e2ource ~Iestift~ ~reteeel 
an~ preee~H!'el!l ~~~Manual, unless alternate equivalent requirements 
are determined by the department and the source to be 
appropriate, and prior written approval has been obtained from 
the department. If the use of an alternative test method 
requires approval. by the administrator, that approval must also 
be obtained. 

(c) Unless otherwise specified in the Montana el2_ource 
~Iestift~ ~~eeeeel 8ft~ ~reee9Hree mManual or elsewhere in this 
chapter, all emission source testing must be performed as 
specified in any applicable sampling method contained in: 40 CFR 
Part 60, Appendix A; 40 CFR Part 60, Appendix B; 40 CFR Part 61, 
Appendix B; 40 CFR Part 51, Appendix M; 40 CFR Part 51, Appendix 
P, and; 40 CFR Part 63 (56 FR 21369, il'Hfte 13, 1991). Such 
emission source testing must also be performed in compliance 
with the requirements of the !:JS SPA ~alit)' 81!lettrenee mantt8l E£A 
Handbook for Air pollution Measurement Systems. Alternative 
equivalent requirements may be used if the department and the 
source have determined that such alternative equivalent 
requirements are appropriate, and prior written approval has 
been obtained from the department. If approval by the 
administrator of an alternative test method is required, that 
approval must also be obtained. 

(d) Remains the same. 
(e) Any changes to the Montana e£ource ~Testift~ ~reteeel 

efta preee~Hree !~~Manual shall follow the appropriate rulemaking 
procedures. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

17.8.202 INCORPORAIION BY REFERENCE (1) and (1) (a) Remain 
the same. 

11-6/3/99 MAR Notice No. 17-097 
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(b) the Hnieee Statee Bnwiren~entat Preteetien A~ene' 
Q~:~alit') Aeettranee llan1:1al ('Jel. I, EPA Handbook for Air Pollution 
Measurement Systems. Volume I; A Field Guide to Environmental 
Quality AsSUrance, (EPA/600/R-94/038a, revised April 1994l; ~ 
~ EPA Handb9ok for Air Pollution Measurement Systems. Volume 
II: Ambient Air Specific Methods. (EPA/600/R-94/038b, revised 
April 1994,l.L Vel. III, EPA Handbook for Air Pollution 
Measurement Systems. Volume III; Stationary Source Specific 
Methods. !EPA/600/4 71/9iil7e R-94/038c, revised ~!JHI!E 19BB 
September 1994); Aru!... Vel. I'J, EPA Handbook for Air Pollution. 
Measurement Systems. Volume IV: Meteorological Methods. (EPAf 
-600/R-94/038d, revised A!'Pil 1994 March 1995, ane Vel. 'J, 
BPA/699/R 94/938e, ~ewieed Af!ril 1991), a federal manual 
specifying sampling and data collection, recording, analysis and 
transmittal requirements; 

(c) Remains the same. 
(d) 40 CFR Part so, inelttdin~ ~~~enaieee A t=hrettgh K, 

specifying the national ambient air quality standards and 
ambient air quality monitoring reference methods; 

(1) (e) through (4) Remain the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

17.8.204 AMBIENT AIR MONITORING (1) Remains the same. 
( 2) Except as otherwise provided in this chapter, or 

unless written approval is obtained from the department for an 
exemption from a specific part of the Montana Quality Assurance 
Project Plan MaftHI!+, all sampling and data collection, 
recording, analysis, and transmittal, including but not limited 
to site selection, precision and accuracy determinations, data 
validation procedures and criteria, preventive maintenance, 
equipment repairs, and equipment selecti6n must be performed as 
specified in the Montana Quality Assurance Proiect Plan ~. 
incorporated by reference in ARM 17. B. 202, except when more 
stringent requirements are determined by the department to be 
necessary pursuant to the HS Bn, iren~ental Preeeee ieft l•!Jene') 
QttaHe, Aeettranee llanttal EPA Handbook for Air Pollution 
Measurement Systems, or 40 CFR Part 50 inel~:~eing ~!'eneieee A 
threH!Jh B, Part 53 inelt15in!J A!'!'endix A, and Part 58 inel1:1aing 
Jl.t'!'endieee A l=hre~t!Jh 9, also incorporated by reference in ARM 
17.8.202, at which time the latter 2 documents shall be adhered 
to for the specific exception. 

(3) Remains the same. 
AUTH: 75-2-111, MCA; IMP: 75-2-201, 75-2-202, MCA 

17.8.206 METHODS AND DATA (1) Except as otherwise 
provided in this subchapter, or unless written approval is 
obtained from the department for an exemption from a specific 
part of the Montana Quality Assurance Project Plan ~. all 
sampling and data collection, recording, analysis and 
transmittal, including but not limited to site selection, 
calibrations, precision and accuracy determinations must be 
performed as specified in the Montana Quality Assurance Proiect 
fl2n ~. incorporated by reference in ARM 17.8.202, except 
when more stringent requirements are contained in the ~ 

MAR Notice No. 17-097 11-6/3/99 
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Bthireftl!lefteal Pteeeeeieft Ageftey Qtullit:} Aal!ll:!raftee Plal'lttlll E.fA 
Handbqok for Air Pollution Measurement Systems or 40 CFR Part 50 
iftelkldiftg Appeftdieee A t:hrel:!gft B, Part 53 il'lelttdil'lg A),'),'efteiix A, 
and Part 58 ifteltteiiftg ~),'eftaieee A t:brettgh e, also incorporated 
by reference in ARM 17.8.202. 

(2) and (3) Remain the same. 
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

17.8.302 INQQRPORAIION BY REFERENCE (1) For the purposes 
of this subchapter, the board hereby adopts and incorporates 
herein by reference the following: 

(a) te erR Pare 6e 1 Af'll'el'll!lin A, met:hes 6, entielea 
"Bet:ermiftatiel'l ef Sttlftt:r Biexil!le Bllliesieftl!l heM St:aeiel'lar} 
Se~:~reee" aftei met:hea 8, efttit:les "Bete!'llliftaeiel'l e:E SttlfttFie Aeia 
!liet: al'll!l Sttlftt:r Biexiae Blllil!!ll!liel'le h'el!l St:at:iel'lfH} Settxeee". 
lfet:heeil!l 6 ana B are feae:ral rttlee eet:t:iftg fe:rth l'reeea~:~ree £er 
ext:raet:iftg gas eslftl'lel!l frem the el!litt:iftg l!lettFee afta perfermiftg 
t:el!ltl!l thereeft ee aete:rl!lifte emettftte e£ eeftt:emil'laftte eeftteil'lea ifl 
etteh geeel!l, 

(e) lB erR Pert 69, J\tll'eflaix A, 111ethea 9, ~chieh eete £ertb 
a methes fe:r ;iettal aeeermifletiel'l ef the el'aeit:} e:E en~iesieftl!l 
frel!l etetiel'lary settreel!l, 

(e) te erR Pe:re 68, Apl'eftaix B, l'erfermaftee Bl'eei£ieatiel'l 
1, whieh eeel!l fe:rt:h l!ll'eeifieatieftl!l al'la t::est preeedttrel!l fer 
epaeit:) eeftl!iftttel:!l!l en~iseieft tfteftitering B) ste111e il'l etat::ienar} 
ee1:1:rees, 

(d) Remains the same, but is renumbered (a); 
+e+ lQl 40 CFR Part 60, which pertains to standards of 

performance for new stationary sources and modificationsT 
iftelttaiftg the :Eiftal rttle ptteliebed at 6~ FR 52399 eft Oeteber 7, 
1997, "Bet:ermiftatien e:E 'fet::al Fltteriae Bmieeiens fFem Geleetea 
Settrees a\; P:rime:r)' ltlttminttm P:reeittetiE•I'I Faeilities," 'fes\o !!etbeei 
14o't ef l8 erR Pal!t 68, Appen!iill A; 

(f) through (h) Remain the same, but are renumbered (c) 
through (e) . 
~ l1l 40 CFR Part 63, specifying emission standards for 

hazardous air pollutant source categories ineltteiil'lg the :Eiftal 
r~:~le ),'i:!l!!l:i:ehe!i at 6:i! FR 52487 Oft Oetebel! 7, 1997, "tlatienal 
B111iesien Stal'laar!ie fet llallaraetts Air Pe'j.lttloaflts fer PrimaFy 
Alttlftiftttm Rea~:~eeiel'l Plante," eo ee eeeiHie!i at 48 GFR Part 63, 
s~:~epare hL; 

(j) 48 erR Pare 68, e~epar\o ee, sl'eeit)ing emiesien 
g~:~iaeliftel!l £er e11iseil'lg mttl'lieifJal !!!slid .. aete landfills that 
wettla ee eHe;eee te a stal'laa:rei ef l'etfermanee if they 1oeFe l'lew 
settreee. 

(h) l8 erR Pert 68, GHbpart ee {eHrFei'IH) fettna at 62 FeEl:. 
Reg. 4B3tB, Sepee~er 1997), apeeif)ing emissiefl gttieielinee fer 
exieeiftg heepital/Medie!!l/il'lfeeeieH!I waste il'leil'letatens that 
.. eHl!i ee eHb"jeet ee a stanaaFa ef l'erfermanee if the) weie neu 
eottrees. 

(2) through (4) Remain the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

17.8.316 INCINERATORS (1) through (4) Remain the same. 

11-6/3/99 MAR Notice No. 17-097 
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(5) This rule applies to performance tests for determining 
emissions of particulate matter from incinerators. All 
performance tests shall be conducted while the affected facility 
is burning solid or hazardous waste representative of normal 
operation. Testing shall be conducted in accordance with ARM 
17.8.106 and the Montana Source Testift~ Preeeeel afta Preee~ree 
Manual. 

(6) Remains the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

3. The Board is proposing the amendments to ARM 17.8.102 
to update the incorporations by reference by adopting the most 
recent editions of the Code of Federal Regulations, the Montana 
Code Annotated and the Administrative Rules of Montana. These 
proposed amendments are necessary to allow the Department to 
follow the most recent editions of state statutes and rules and 
federal regulations. The failure to adopt the most recent 
edition of the Code of Federal Regulations may result in the 
loss of primacy for the air program. 

The Board is proposing the amendments to ARM 
17.8.103(1)(1). 17.8.106(1)(c), 17.8.202(1)(b), 17.8.204(2), and 
17.8.206(1) to include the correct references to the EPA 
Handbook for Air Pollution Measurement systems, and to make the 
references in the rules consistent. The EPA Handbook is a 
federal manual that specifies requirements for ambient air 
monitoring and stationary source testing, including sampling and 
data collection, recording, analysis and transmittal. The EPA 
Handbook is regularly updated to reflect new technology and 
methodology. In addition to the editorial corrections noted 
above, these amendments incorporate by reference more recent 
editions of parts of the EPA handbook, specifically Volume III 
entitled Stationary Source Specific Methods, and Volume IV 
entitled Meteorological Methods. These amendments are necessary 
to allow the Department to follow the most recent edition of the 
federal EPA Handbook. 

The Board is proposing the amendments to ARM 17.8.103(1) (k) 
to incorporate by reference a more recent edition of the Montana 
Source Test Manual (formerly the Montana Source Testing Protocol 
and Procedures Manual) . The Montana Source Test Manual is a 
manual of the Department of Environmental Quality that sets 
forth requirements for stationary source sampling and data 
collection, recording, analysis, and transmittal. Most of the 
changes clarify the requirements in the Manual, or represent 
editorial revisions. 

The Manual is being revised to clarify that the failure of 
a source to reach maximum operating capacity does not relieve it 
from the obligation to perform a source test. The obligation of 
a source to conduct a source test is not addressed by the 
Manual, and is not dependent upon the ability of a source to 
reach maximum operating capacity. This change is necessary to 
clarify this relationship. Further, the revisions to the Manual 
clarify that if the source test is not performed at maximum 
operating capacity, then the operating rate achieved during 
testing will be considered representative of the maximum 
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permitted operating capacity until compliance can be 
demonstrated at a higher rate. This language is necessary to 
avoid confusion and to foreclose the possibility that a source 
could be in violation of its emission limit when operating at 
maximum operating capacity. 

The Manual is also being revised to clarify that the 
absence of cyclonic flow must be verified if the stack 
configuration is conducive to cyclonic flow on all intended 
stack sampling locations. Although this is implicit in the 
current version of the Manual, which references EPA Method 1, 
the Board believes this change is necessary to explicitly state 
this requirement and minimize confusion over its application. 

Other revisions to the Manual are proposed by the Board to 
clarify that the Manual does not impose a requirement for 
"back-half testing" to determine condensable particulate 
emissions, but merely specifies the proper procedures for such 
testing. The requirement for "back-half testing" comes from 
state emission limits that apply to all particulate emissions, 
not just the fine particulate emissions governed by federal 
requirements. The Board also proposes to review the Manual to 
clarify the formula to be used to determine heat input when a 
source has no feasible method for determining fuel feed rates. 
These changes are necessary to minimize confusion over 
application of these provisions. 

The Board is proposing to change the Manual to provide that 
if a source test report is not reviewed by the Department within 
90 days of receipt, this does not represent automatic approval 
of the test. Currently, if the Department fails to notify the 
source within 90 days of receipt of the report, it is deemed to 
be automatically accepted by the Department. The Board does not 
believe it is appropriate for possible noncompliance to be 
sanctioned by the procedural failure to conduct a timely review. 
Under the proposed change, if the Department is unable to 
complete its review within 90 days, it must notify the source 
and provide a time frame for completion of the review. The 
approach proposed by the Board represents a reasonable balance 
between the interests of the Department in verifying that source 
tests have been done correctly, and the source in knowing its 
compliance status. 

The proposed amendments to ARM 17.8.106 and 17.8.316 are 
necessary to reflect that the name of the manual has been 
changed. 

For more detailed information regarding the specific 
proposed changes to the standards, a copy of the Montana Source 
Test Manual (April 1999 edition) may be obtained from the 
Department upon request. The April 1999 edition of the manual 
indicates each proposed change by interlining of the material to 
be removed and underlining of the material to be added. 

The Board is proposing the amendments to ARM 17.8.103(1) (j) 
because the scope and purpose of 40 CFR Part 63 has 
significantly expanded from when this language was first 
adopted. These federal regulations now contain general 
requirements and emission standards for hazardous air pollutant 
source categories, and these amendments are necessary to reflect 

11-6/3/99 MAR Notice No. 17-097 



-1197-

this change. The deletion of the Federal Register reference 
from both this rule and ARM 17.8.106(1) (c) is necessary because 
the reference is outdated. 

The Board is proposing amendments to ARM 17.8.202(1} (d), 
17.8.204(2}, andl7.8.302(1}(a), (b), (c), (e), (i}, (j} and (k} 
to remove language that is now superfluous because of the 
incorporation by reference of the July 1, 1998, edition of the 
Code of Federal Regulations. Separate references to the specific 
subparts and appendices of 40 CFR Parts 50, 53, 58, 60 and 63 
are no longer necessary, as such provisions are contained in the 
1998 CFR. 

The Board is proposing editorial changes to ARM 17.8.204(2) 
and 17.8.206(1) to make the reference to the Montana Quality 
Assurance Project Plan consistent with ARM 17.8.202(1) (a} . 

. 4. Interested persons may submit their data, views or 
arguments concerning the proposed rules either in writing or 
orally at the hearing. Written data, views o.r arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana, 59620-0901, no later than July 14, 
1999. To be guaranteed consideration, the comments must be 
postmarked on or before that date. 

5. James B. Wheelis, Board Attorney, has been appointed 
to preside over and conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

David Rusott 
David Rusoff, Rule Reviewer 

Certified to the Secretary of State May 21, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of 17.30.1341 
pertaining to permit 
requirements of lagoons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

(WATER QUALITY) 

TO: All Interested Persons 

1. On June 23, 1999, at 1:30 p.m. or as soon thereafter 
as the matter may be heard, the Board will hold a public hearing 
in Room 35 of the Metcalf Building, 1520 East Sixth Avenue, 
Helena, Montana, to consider the proposed amendment of the 
above-captioned rule. 

The Board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the Board no later than 5 
p.m., June 14, 1999, to advise us of the nature of the 
accommodation you need. Please contact the Board at P.O. Box 
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax 
(406) 444-4386. 

2. The rule as proposed to be amended appears as follows. 
Matter. to be added is underlined. Matter to be deleted is 
interlined. 

same. 
17.30.1341 GENERAL PERMITS (1) through (1) (g) Remain the 

(h) eemmeft fae~l~a~ioe domestic sewage treatment lagoons; 
(i) through (12) Remain the same. 

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA 

3. The Water Quality Act at § 75-5-401, MCA, authorizes 
the Board to adopt rules governing the issuance of permits to 
discharge sewage and other wastes into state waters. ARM 
17.30.1341 lists general permits that may be authorized if they 
meet the criteria of 40 CFR 122.28. 

The criteria of 40 CFR 122.28 require in pertinent part 
that general permits for similar discharges meet the following 
condi tiona : 

(a) Involve the same or substantially similar types of 
operations; 

(b) Discharge the same types of wastes; 
(c) Require the same effluent limitations, operating 

conditions, or standards for sewage use or disposal; 
(d) Require the same or similar monitoring; and 
(e) In the opinion of the Director, are more appropriately 

controlled under a general permit than under individual permits. 
Currently 29 domestic sewage treatment lagoons are 

authorized to operate under the general permit category titled 
"common facultative sewage lagoons". This term usually refers 
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to lagoons without mechanical aeration. However, subsequent to 
issuance of these authorizations, about 5 of these permittees 
upgraded their facilities by adding mechanical aeration. This 
presents no practical problem because the terms of the general 
discharge permit for "common facultative sewage lagoons" are 
equally appropriate for many lagoons that have mechanical 
aeration. The problem arises because the title of the category 
of general permit, "common facultative sewage lagoons", may 
legally preclude authorizing these mechanically aerated systems 
under a general permit. The proposed change would allow these 
authorizations to continue and would allow about 8 additional 
permittees with individual permits to be authorized under the 
general permit. The Department would retain authority under ARM 
17.30.1341 (4) to deny coverage under the general permit for 
domestic sewage treatment lagoon systems and require an 
individual permit where the Department determines that 
additional requirements are necessary to protect water quality. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rules either in writing or 
orally at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana, 59620-0901, no later than June 30, 
1999. To be guaranteed consideration, the comments must be 
postmarked on or before that date. 

5. James B. Wheelis, Board Attorney, has been appointed 
to preside over and conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

David Rysoff 
David Rusoff, Rule Reviewer 

Certified to the Secretary of State May 21, 1999. 
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BEFORE THE STATE ELECTRICAL BOARD 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF ARM 
8.18.407 FEE SCHEDULE 

TO: All Concerned Persons: 
1. On March 25, 1999, the State Electrical Board 

published a notice of proposed amendment of the above-stated 
rule at page 441, 1999 Montana Administrative Register, issue 
number 6. 

2. The Board has amended the rule exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO. 1: The Board received two comments expressing 
concern with the non-refundable application and license fee. 

RESPONSE: The Board would like to note that the fee is 
set commensurate with the cost of administering the program and 
processing the application and license. Even when an applicant 
does not achieve licensure, time is expended by the program 
manager processing the application. 

STATE ELECTRICAL BOARD 
GENE KOLSTAD, PRESIDENT 

BY: CL· -'~"t. zs~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 21, 1999. 
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BEFORE THE BOARD OF FUNERAL SERVICE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF ARM 
8.30.407 FEE SCHEDULE 

TO: All Concerned Persons: 
1. On March 25, 1999, the Board of Funeral Service 

published a notice of public hearing on the proposed amendment 
of the above-stated rule at page 450, 1999 Montana 
Administrative Register, issue number 6. The hearing was held 
on April 14, 1999, in Helena, Montana. 

2. The Board has amended the rule exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO, 1: One comment was received from Central 
Montana Memorial Gardens in Lewistown, Montana, expressing 
concern about the amount of the fee proposed. 

RESPONSE: This commentor is a nonprofit cemetery 
association and is exempt from licensure requirements pursuant 
to Mont. Code Ann. §37-19-803, MCA. 

COMMENT NO 2: One comment was received expressing 
concern with the increase in the license fee from $60 to $125. 
The commentor stated that he would need to raise his rates to 
cover the increase and felt that most would not be willing to 
hire him. This commentor is a vacation relief person hired by 
cemeteries on a short-time basis while others are on vacation 
or leave from the business. 

RESPONSE· While the Board understands the concern raised 
by the commentor, the costs of administering the licensing 
program have risen. The board does not think the increase in 
fees is excessive since fees have not been significantly 
increased since 1989. 

COMMENT NO 3: One commentor stated concerns with the 
increase in fees because of being a privately-owned cemetery. 
Commentor feels that having to compete with one church funded 
and two tax funded cemeteries causes enough of a hardship, 
without having to pay higher licensing fees. 

RESPONSE: The legislature saw fit to give only private, 
for-profit cemetery regulation to the Board. While the Board 
understands this commentor's concerns, who and what is 
regulated is determined by the legislature. 

COMMENT NO, 4: One commentor expressed concern with the 
raise in fees, as he is only a vacation relief person. He 
feels the raise in fees will reduce the number of people in his 
position who are available to relieve full-time professionals 
in this business for vacations, etc. 

RESPONSE· See response to comment number 2. 
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COMMENT NO. 5: One comment was received from the County 
of Butte Silver Bow indicating that the County has assumed 
responsibility for a cemetery that was previously operated for 
profit. The County, through a court action, is trying to 
dissolve the corporation through an involuntary bankruptcy and 
to develop a plan to put the cemetery either up for sale or 
turn it over to a nonprofit organization. The county would 
like the Board to make an exception to the county so it would 
not have to pay the fees in ARM 8.30.407(14), (15), (16) and 
(17)' 

RESPONSE: While the Board understands this commentor's 
concerns, the Board cannot address a specific situation in 
rulemaking. The appropriate time to request a waiver of these 
fees is at the time of application. 

BOARD OF FUNERAL SERVICE 
DAVID FULKERSON, CHAIRMAN 

/~ 
BY: ( ~IMJJ f'/A i>~ 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 21, 1999. 

Montana Administrative Register 11-613/99 



-1203-

BEFORE THE BOARD OF PUBLIC ACCOUNTANTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees and 
statement by permit holders 

NOTICE OF AMENDMENT OF ARM 
8.54.410 FEE SCHEDULE AND 
8.54.903 STATEMENT BY PERMIT 
HOLQERS 

TO: All Concerned Persons: 
1. On March 25, 1999, the Board of Public Accountants 

published a notice of proposed amendment of the above-stated 
rules at page 463, 1999 Montana Administrative Register, issue 
number 6. 

2. The Board has amended the rules exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO, 1: One comment was received stating 
opposition to fees imposed upon CPAs for the "privilege" of 
having reports reviewed. The individual commenting also 
requested that the board schedule a hearing on this matter. 

RESPONSE: The board requires permit holders issuing 
reports on financial statements to participate in the 
profession monitoring program (PMP) if they do not undergo peer 
or quality review. The fees to be charged to firms for report 
review under the PMP are set commensurate with program costs. 
The only individual commenting on the proposed rule amendments 
also requested a hearing. The board noted that in order to be 
required to hold a hearing, it must be requested from either 10 
percent or 25 interested persons, whichever is less. 
Therefore, a hearing will not be held on these matters. 

BOARD OF PUBLIC ACCOUNTANTS 
CURTIS AMMONDSON, CPA, CHAIRMAN 

/) 

BY: ( &-'~ .1/h, · /lt.kfo; 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 21, 1999. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the 
adoption of a new rule for thE 
administration of the 1999 
Federal Community Development 
Block Grant Program 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF NEW 
RULE I (8.94.3714) INCORPOR­
ATION BY REFERENCE OF RULES 
FOR ADMINISTERING THE 1999 
FEDERAL COMMUNITY DEVELOPMENT 
BLOCK GRANT (CDBG) PROGRAM 

1. On December 17, 1998, the Department of Commerce 
published a notice of'public hearing on the proposed 
adoption of the above-stated rules at page 
3245, 1998 Montana Administrative Register, issue number 24. 
The hearing was held on January 20, 1999, and oral and written 
testimony was received. Written comments were accepted until 
5:00p.m. January 22, 1999. 

2. The Department has adopt.ed rule I (8.94.3714) exactly 
as proposed. However, in response to comments received at the 
public hearing and during the public comment period, the 
Department has made several changes in the application 
guidelines. These changes are discussed in item 3, below. 

3. Five members of the public attended and testified at 
the hearing, and the Department received 20 written comments 
during the public comment period provided for by the Admin­
istrative Procedure Act. Except as noted below these comments 
supported the changes proposed by the Department. A summary of 
the negative comments, by topic, and the Department's responses 
to them follow: 

Public Facilities and Housing 

COMMENT: As originally proposed the Department's 1999 
guidelines would have established two options under which 
applicants for public facilities grants could earmark part of 
the requested grant funds for community revitalization 
activities. The first of these options would have allowed 
applicants to designate up to 10 percent of the requested grant 
for community revitalization activities without providing any 
local funds to match this set aside. The second option would 
allow applicants to designate up to 20 percent of a requested 
public facility grant for community revitalization activities 
if the applicant agreed to provide a 25 percent local match. 
The first of these two options is unnecessary. 

RESPONSE: The Department concurs and has withdrawn the 10 
percent/no match proposal but has adopted the 20 percent/25 
percent match option. 
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Economic Development 

COMMENT: The Department has proposed to set aside up to 
$250,000 for grants to Microbusiness Development Corporations 
(MBDCs), These funds could be better used for the Department's 
regular CDBG ED program activities and for the Small Business 
Innovative Research (SBIR) initiative. 

RESPONSE: The Department believes there is merit in the 
proposal and so has decided to pursue it on a trial basis but 
on a reduced scale. It will set aside $150,000, rather than 
the originally proposed $250,000. Further, the set aside will 
not be absolute. The Department will award the funds on a 
competitive, rather than entitlement, basis and will redirect 
any unused funds to the regular CDBG ED programs. 

BY: 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, CHIEF COUNSEL 

Certified to the Secretary of State, May 21, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter the 
amendment of ARM 
17.8.705 and 17.8.733 and 
the repeal of 17.8.708, 
regarding de minimis 
changes that may be made 
to a facility without an 
application to revise the 
facility's air quality 
permit ' 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
AND REPEAL 

(AIR QUALITY) 

1. On February 11, 1999, the Board of Environmental 
Review published notice of public hearing on the proposed 
amendment and repeal of rules outlined above at page 261 of the 
1999 Montana Administrative Register, Issue No. 3. 

2. The Board has amended rule 17.8.733 and repealed rule 
17.8.708 as proposed. 

3. The Board has amended the following rule as proposed 
with the following changes. Matter to be added is underlined. 
Matter to be deleted is interlined. 

17.8.705 WHEN PERMIT REQUIRED--EXCLUSIONS (1) Remains as 
proposed. 

(2) An air quality preconstruction permit may be modified 
pursuant to ARM 17.8.733(2), for changes made under (1) (r) above 
that would otherwise violate an existing condition in the 
permit. Conditions in the permit concerning control equipment 
specifications, operational procedures, or testing, monitoring, 
record keeping, or reporting requirements may be modified if the 
modification does not violate any statute, rule, or the state 
implementation plan. Conditions in the permit establishing 
emission limits, or production limits in lieu of emission 
limits, may be changed or added under (1) (r), if requested by 
the applieaAt permittee. 
AUTH: 75-2-111 and 75-2-204, MCA; IMP: 75-2-204 and 75-2-211, 
MCA 

4. The Board has revised proposed ARM 17.8.705(2) by 
changing the word "applicant" to "permittee" in the last 
sentence of that subsection that read "[c] onditions in the 
permit establishing emission limits, or production limits in 
lieu of emission limits,' may be changed or added under (1) (r), 
if requested by the 'applicant 1 ." A permit modification under 
this subsection does not require a formal application as with an 
application for an air. quality permit. The Board made the 
change to avoid confusion with the air quality permit 
application rules and to more precisely identify the person or 
entity requesting the permit modification as the person or 
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entity holding the air quality permit. 
5. The Board received the following comments in 

opposition to the proposed amendment and repeal; Board responses 
follow: 

CQMMENT Ill (representative of regulated facility) I would 
really like to thank the Department for all the work they've 
done on this rulemaking and I agree that it is the best language 
that could come out of consensus. If new regulations have to be 
adopted, this is probably the best language that could come from 
the consensus. However, the information that the Department is 
asking for is generally available. It's also available annually 
on the emissions inventory. So, they really are not gathering 
any new information. They're just getting it in a little 
different time frame. I'm not opposed to supplying this to the 
Department, but is it necessary to put it into a rule? You add 
another piece of enforcement in case somebody makes a mistake or 
forgets. I just don't feel it provides anything for the 
environment or for the Department that they don't already have. 

RESPONSE: The Department needs information regarding any change 
to be submitted in a timely manner to assure that facilities 
comply with applicable statutes, rules, and permit conditions. 
The Department needs a means to ensure that any changes asserted 
as de minimis are bona fide de minimis changes and that no 
violations of other permitting rules occur, such as the 
Prevention of Significant Deterioration of Air Quality and New 
Source Review rules. 

Requiring submission of information prior to startup or use 
of the changed operation will provide the Department with 
information it would otherwise wait to receive until the 
facility submits its annual emission inventory. Supplying the 
information in advance of startup or use should not unduly 
burden a facility making a de minimis change. 

COMMENT #2 (same commenter as Comment #1 above) : For purposes 
of House Bill 521, I don't agree that there are no applicable 
federal standards. The federal new source review standards are 
applicable and the proposed rulemaking is considerably more 
stringent, ' 

RESPONSE: The Board does not agree that the federal new source 
review standards constitute comparable federal standards or 
guidelines for purposes of House Bill 521 from the 1995 Montana 
Legislative Session, codified in the Clean Air Act of Montana as 
§ 75-2-207, MCA. Section 75-2-207, MCA, provides that the Board 
may not adopt a rule that is more stringent than comparable 
federal regulations or guidelines unless the Board makes written 
findings based on the record after a public hearing and public 
comment that the proposed state standard or requirement protects 
public health or the environment, can mitigate harm to the 
public health or environment, and is achievable under current 
technology. 

Federal new source review regulations specify requirements 
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for modification of major stationary sources. The threshold 
levels for review of major source modifications are 25 to 100 
tons per year, depending upon the pollutant in question. 

Federal regulations do not include minor source permitting 
requirements, which are left to state regulation. Federal 
regulations require states to maintain programs to ensure that 
construction and modification of air pollutant sources do not 
interfere with attainment and maintenance of national ambient 
air quality standards (NAAQS). 40 CFR §§ 51.160 through 164. 
However, federal regulations do not specify that this must be 
accomplished by a minor source permitting program and federal 
regulations do not specify requirements for state minor source 
permitting programs. ·The de minimis rule expressly applies only 
to changes to facilities when the changes are not subject to 
major source permitting requirements. 

The Department has a major source permitting program that 
is equivalent to the comparable federal regulations. Revisions 
to the Department's major source permitting requirements would 
be subject to review under House Bill 521. However, because 
there are no federal minor source permitting regulations or 
guidelines, the de minimis rule is not subject to review under 
House Bill 521. 

Some of the proposed amendments make the current 
preconstruction permit rules less stringent than the current 
rules. The only proposed amendment that makes the current rules 
more stringent than the existing rules is amendment of the 
requirement for notice of de minimis changes to require 10-day 
advance notice to the Department rather than the current 
requirement of notice at the time of submission of the 
facility's annual emission inventory. The proposed amendments 
would also allow notice "as soon as reasonably practicable in 
the event of an unanticipated circumstance causing the de 
minimis change". 

It is not clear that HB 521 would apply to these amendments 
even if there were comparable federal regulations. Section 
75-2-207, MCA, provides that state standards or requirements 
subject to HB 521 must be achievable under current technology 
and the written finding must reference peer-reviewed scientific 
studies contained in the record. The notice requirement in 
question is a procedural requirement and not a standard or 
requirement, such as an ambient air quality standard, for which 
there might be peer-reviewed studies and questions regarding 
technological feasibility. 

However, if HB 521 does apply to the proposed amendments of 
the notice requirement in the de minimis rule, the Board finds, 
based on the record of the public hearing, including the 
comments submitted to the Board, that the 10-day advance notice 
requirement protects pUblic health or the environment, can 
mitigate harm to public health or the environment, and is 
achievable under current technology. The Department presented 
testimony that the revised notice requirement will allow the 
Department to better track changes and identify compliance 
problems and help regulated facilities comply with applicable 
requirements. The applicable requirements include major source 
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permitting requirements designed to achieve and maintain 
compliance with ambient air quality standards, which have been 
found to be necessary to protect public health and welfare. 

The notice requirement was developed by a consensus of 
members of the Clean Air Act Advisory Committee (CAAAC) , which 
includes industry representatives, as well as representatives of 
environmental groups and other persons. None of the comments 
received by the Board indicate that the notice requirement is 
not achievable or that the cost would be unreasonable. 
Commenting on behalf of several regulated facilities, one 
industry commenter has recommended that the Board adopt the 
proposed amendments. Another representative of a regulated 
facility commented that he is not opposed to the notice 
requirement but would rather the Board not place the requirement 
in a rule. 

COMMENT #3 (representative of a regulated facility) : Although, 
the preconstruction permitting regulation is more stringent than 
comparable federal regulation, it was in place prior to passage 
of HB 521. The existing de minimis rule served to relax 
somewhat the requirements of the preconstruction permit rule but 
in a manner that is still more stringent than federal 
regulations. However, the proposed modifications will make the 
rule even more stringent. In summary, the proposed amendments 
will modify an existing rule that is already more stringent than 
comparable federal regulation and make it even more stringent. 
Therefore, the amendment does not appear tq be approvable under 
HB 521. 

RESPONSE: See response to Comment #2, above. 

COMMENT #4 (Environmental Protection Agency. Region VIII): The 
de minimis rule could allow sources to violate major source 
permitting requirements. ARM 17.8.705(1) (r) (iv) should require 
advance notice of a de minimis change to be submitted to the 
Department at least 10 days prior to commencing construction on 
the proposed de minimis change. The rule should also provide 
for the Department to request further information from a source 
and to prevent construction on a change wh}le the Department is 
determining whether a change is de minimis. 

State review of a de minimis change 10 days prior to source 
operation is too late, in most cases, to meet the requirements 
of federal regulations. An owner or operator of a source may 
think a change qualifies as de minimis, but the State may find 
that the change requires a major source preconstruction permit. 

The de minimis exemptions are based on a different 
comparison of emissions than under the major source permitting 
requirements. This could result in faulty implementation of the 
major source permitting rules. ARM 17.8.705(1) (r) (i) compares 
the potential to emit of a source before a modification to the 
potential to emit of that source after a modification to 
determine if the increase is less than the 15 ton per year (tpy) 
threshold. The major source permitting rules generally require 
comparison of actual emissions before the change to potential 
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emissions after the change. 

RESPONSE: The de minimis rule would not allow violations of 
major source permitting requirements. The rule contains a 
provision, ARM 17. B. 705 (1) (r) (i) (B), that specifies that any 
construction or changed conditions of operation at a facility 
that would constitute a modification of a major stationary 
source is not considered a de minimis action. 

The advance notice required under the rule will allow the 
Department to ensure that changes do not violate major source 
permitting requirements. If a facility proposes to "net out" of 
major source permitting requirements, the Department will have 
ample opportunity to ensure that such netting is done correctly 
under the rules before the changes at a facility are made. With 
the advance notice requirement, the Department will also have 
sufficient opportunity to ensure that calculations are done 
correctly when determining if a proposed action results in a 
significant net emissions increase. 

In determining whether a proposed action would result in a 
significant net emissions increase triggering major modification 
review rules, it is necessary to compare actual emissions before 
the change to actual emissions after the change. Also, the 
provision of ARM 17.8.705(1) (r) (i) that refers to consideration 
of increases in potential emissions is in the current de minimis 
rule and is not part of the proposed rulemaking. Any revision 
of that language to refer to actual emissions would be outside 
the scope of the public notice of rulemaking for this 
proceeding. 

The Department has been implementing the existing de 
minimis rule for over 2 years and is familiar with the types of 
changes that occur under the de minimis rule, and the Department 
developed the advance notice requirement after extensive 
discussions with interested parties. The Department believes 
that 10-day advance notice is sufficient to determine whether an 
action meets the conditions of the de minimis rule. The 
Department's staff are capable of reviewing a proposed action 
and determining within 10 days whether any violations of the 
major new source permitting programs would occur. 

The notice language proposed by EPA would not be 
appropriate for de minimis changes that do not involve 
construction. It would not be appropriate to require notice 
prior to construction when no construction is involved in the 
action. 

In developing the proposed amendments, the Department 
extensively discussed with interested persons the amount and 
type of information a facility should submit prior to conducting 
a de minimis change. Tqe required information will allow the 
Department to conduct the calculations necessary to determine 
whether proposed actions fall below the de minimis threshold. 
Because of the variety of de minimis changes that may occur, it 
is not possible to specify in the rule every item of information 
that may be needed by the Department. 

COMMENT #5 (EPA) : ARM 17.8.705(1) (r) (il (E) should be revised 
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by deleting the proposed language that would allow consideration 
of offsets when they are made federally enforceable. If a 
source is proposing a significant emissions increase and wants 
credit for emission decreases that have occurred, to make the 
reductions federally enforceable, the source must obtain a 
preconstruction permit that meets ~11 public participation 
requirements. In addition, EPA's major source permitting 
regulations require all source-wide creditable increases and 
decreases that have occurred in the last 5 years to be included 
in determining a net emissions increase. ARM 
17.8.705(1) (r) (i) (E) does not meet these requirements. Such 
"netting actions" should not be ,exempt from permitting 
requirements as de minimis. 

RESPONSE: The amendments are intended to clarify that an 
emission reduction at a facility cannqt be used to artificially 
create a de minimis action. The amendments do not allow 
emission reductions to be considered unless they are made 
federally enforceable. 

EPA is concerned that the Department will not properly 
implement the netting provisions of the major new source review 
(NSR) permitting programs. If a facility proposes to make an 
emission reduction federally enforceable, the Department will 
ensure that any netting actions are properly conducted. This 
rule, as well as ARM 17.8.704 and ARM 17.8.710, contains 
provisions to ensure compliance with all requirements of EPA's 
NSR permitting regulations. The de minimis rule also applies to 
a large number of facilities not subject to any portion of NSR 
because they are small facilities not regulated by EPA. 

EPA has taken the position that public participation must 
occur for a permit condition to be characterized as federally 
enforceable. However, the applicable EPA guidance document in 
effect, EPA's Draft October 1990 NSR Workshop Manual, does not 
specify that public participation is required to establish 
federal enforceability. EPA has not required public 
participation in the process for establishing synthetic minor 
sources under EPA's Title V operating permit program, when the 
Department has included federally enforceable conditions in 
preconstruct ion permits. The Department has changed many 
permits to include necessary federally enforceable permit 
conditions without public participation. EPA has reviewed these 
permit changes and has not commented that the process lacked the 
opportunity for public participation. The Department's current 
rules do not require public participation when establishing 
federally enforceable conditions in a permit and federal 
regulations do not specify this requirement. 

COMMENT #6 (EPA) : The de minimis rule could allow sources to 
violate the State Implementation Plan (SIP) or interfere with 
attainment plans. ARM 17.8.705(2) should be revised to provide 
that conditions in the permit establishing emission limits, or 
production limits in lieu of emission limits, may not be changed 
or added under ARM 17.8.705(1) (r). 
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The proposed rule does not state that these limits cannot 
be changed if they are specified in the SIP. In addition, while 
the SIP's control strategy may not specify an emission limit for 
a source, that source may have been modeled at a certain level 
of emissions in the attainment demonstration for an area. If 
the State allows such sources to increase emissions, it could 
jeopardize the area's attainment strategy. 

In ARM 17.8.705(1) (r) (il (A) through (E),the list of actions 
that do not qualify as de minimis changes does not include 
changes that would violate the SIP. Under the federal Clean Air 
Act, the State can't change SIP emission limits or other 
requirements, such as compliance determining methods, without 
adopting a SIP revision and receiving approval from EPA. 

RESPONSE: The de minimis rule does not allow facilities to 
violate the SIP or interfere with attainment plans. The 
existing and proposed rules contain a provision renumbered as 
ARM 17.8.705(1) (rl (i) (A) specifying that an action is not 
considered de minimis if it would violate any applicable 
Department air quality rule. ARM 17.8.710(2) provides that an 
air quality permit may not be issued unless the facility can be 
expected to operate in compliance with the rules adopted under 
the Clean Air Act of Montana, regulations and requirements of 
the Federal Clean Air Act, and any applicable control strategies 
in the SIP, and that it will not cause or contribute to a 
violation of any Montana or national ambient air quality 
standard. Because ARM 17.8. 710 is an applicable Department 
rule, violation of the SIP and interference with an attainment 
plan are expressly prohibited under the de minimis rule. 

COMMENT #7 !EPA) : The 15 ton per year (tpy) de minimis level 
is the same as, or greater than, the major modification 
significance level for two criteria pollutants - PM-10 and lead. 
Thus, it is difficult to consider this level as having a trivial 
environmental effect. Under the Part 70 [40 CFR Part 70) 
operating permit program, EPA has allowed activities with 
emissions of up to 5 tpy to be considered insignificant. The 
State must explain why an emission increase of 15 tpy is 
considered to have a trivial environmental effect when this rule 
is submitted to EPA as a SIP revision. Alternatively, the State 
could reduce the de minimis threshold in ARM 17.8.705(1) (r) (il. 

RESPONSE: The 15 tpy threshold is contained in the current de 
minimis rule and is not being amended within this rulemaking. 
Revision of that threshold would be outside the scope of the 
public notice of rulemaking in the present rulemaking 
proceeding. 

EPA reviewed the rule during the original de minimis 
rulemaking in 1996. The 1996 rule amendments included the 15 
tpy threshold; EPA submitted comments to the Department in July 
of 1996 on the 1996 proposed de minimis rule, stating that, 
although EPA had reservations on some portions of the rule, the 
rule as proposed at that time would be acceptable to EPA for 

Montana Administrative Register 11-6/3/99 



-1213-

approval as part of the SIP. That letter did not identify any 
concerns over the 15 tpy threshold in the rule. 

Fifteen tpy is an appropriate level for requiring a permit. 
With the exception of lead and PM-10, the 15 tpy level in the de 
minimis rule, is far more stringent than EPA's major 
modification permit threshold levels, which range from 25 to 100 
tpy, depending upon the pollutant in question. A 15 tpy 
emission increase of lead or PM-10 would not be allowed if the 
increase occurred at a major facility and if the change was 
subject to major new source permitting requirements, as 
explained above. 

The 15 tpy emission level contained in the de minimis rule 
represents potential emissions and llQt actual emissions. New 
facilities are not required to obtain an air quality permit 
unless their potential emissions exceed 25 tpy. Therefore, it 
would not be appropriate to require a permitted facility to 
obtain another permit if it is increasing potential emissions by 
15 tpy when a new facility locating in the same area would not 
require a permit until its potential emissions exceeded 25 tpy. 
In addition, the Department permits many sources under its minor 
source permitting program that would not require an initial 
permit under EPA's regulations. 

COMMENT #8 (EPA) : The de minimis rule could allow sources to 
violate preconstruction permit process requirements. The State 
is broadly expanding the de minimis rule because changes to 
emission limits are prohibited under the current rule. Further, 
the proposed rule does not prohibit changes in emission limits 
that stem from federal or state statute/regulation or from the 
SIP. EPA cannot envision any acceptable circumstance for 
implementing this provision. Revisions to an emission or 
production limit previously established in a permit must go 
through a full permit revision, including State, EPA, and public 
review. In addition, a source can't violate a SIP emission 
limit without the State adopting a SIP revision and receiving 
EPA approval. 

RESPONSE: The de minimis rule does not allow facilities to 
violate preconstruct ion permit process requirements. The de 
minimis rule is not a "stand alone" prov'ision. This rule is 
contained within the Department's permitting rules in Title 17, 
Chapter 8, Subchapter 7, of the Administrative Rules of Montana. 
Pursuant to this subchapter, the Department adequately and 
effectively operates a minor source permitting program to 
protect the air quality in the State of Montana. 

There are situations when a production or emission limit 
can be changed or added without public participation. As 
discussed above, the Department has been adding or modifying 
federally enforceable production and/or emission limits in 
facility permits to create synthetic minor exemptions from the 
Title V Operating Permits Program. The Department has never 
received comments from EPA suggesting that the opportunity for 
public comment is necessary to effect these changes. 
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Changing or adding production or emission limits without 
public participation is also appropriate when the change or 
addition would result in a decrease in emissions. ARM 
17. 8. 733 ( 1) (b), which is an EPA-approved rule contained in the 
SIP, currently allows the Department to modify a permit for 
changed conditions that do not result in an increase in 
emissions beyond permitted limits. The Department routinely 
changes or adds conditions in permits that result in decreased 
emissions and has not received comments from EPA on the issue. 

Changing or adding production limits without public 
participation is appropriate when a facility is replacing a 
piece of equipment with another piece of equipment. As an 
example, natural gas'compressor stations in Montana frequently 
swap engines as maintenance activities occur. A facility simply 
removes one engine with certain emission limits from a site and 
replaces it with an engine of equal or smaller size. The 
current de minimis rule allows the engine swap but prohibits the 
Department from applying the existing emission limits to the new 
engine. Because the new engine lacks emission limits, it will 
not be tested. Under the rule amendments, the emission limits 
from the existing engine can be applied to the new engine. This 
example assumes such equipment replacement does not violate any 
provisions of the NSR program. 

While the Board favors appropriate public participation in 
the permitting process, de minimis changes occurring at a 
facility are insignificant and, therefore, do not warrant the 
public participation EPA suggests. Only changes below EPA 1 s 
permitting thresholds may occur without public participation. 
Also, the rule amendments allow for department discretion by 
specifying that the Department mgy change production or emission 
limits; such changes are not mandated. Such discretion can be 
properly exercised to change or add production or emission 
limits when an appropriate situation arises. 

COMMENT #9 (EPA): A statement should be added in ARM 
17.8.705(1) (r) (i) that "sources in nonattainment areas or areas 
subject to a SIP call that are proposing to increase emissions 
of the nonattainment/SIP call pollutant are not de minimis and 
must meet all preconstruction permitting requirements." 

RESPONSE: The Board does not believe it is necessary to add this 
provision. As discussed above, the proposed rule already 
contains provisions that ensure compliance with applicable 
rules, including ambient air quality standards, and with the SIP 
and control strategies within the SIP. Also, if a permit 
modification is necessary to implement a de minimis change, ARM 
17.8.710 contains a provision prohibiting the Department from 
issuing a permit to a facility until it demonstrates that it can 
be expected to operate in compliance with all applicable rules 
and standards, including any control strategy contained in the 
SIP. Further, it 1 s not appropriate to require a facility 
operating under a permit in a nonattainment area to obtain a new 
permit for any emission increase when other facilities operating 
in the same area without a permit are not subject to any 
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permitting requirements unless they have a potential to emit 
more than 25 tons of a pollutant per year. 

COMMENT #10 !EfAl: A new section 17.8.705(1) (r) (i) (F) should be 
added to state that "any construction or changed conditions that 
would violate a requirement of the SIP are prohibited". 

RESPONSE: The Board does not believe it is necessary to add this 
provision to the rule. The current rule contains a provision, 
renumbered as 17.8.705(1) (r) (i) (A), specifying that an action is 
not considered de minimis if it violates any applicable rule 
contained in the Department's air quality rules. As discussed 
above, ARM 17.8.710(2), of the Department's air quality rules 
prohibits violation of the SIP. 

COMMENT #11: By letter of May 13, 1999, the EPA wrote that, 
having discussed the proposed rule with the DEQ and Jim Wheelis, 
the Board's attorney, it has decided to support the adoption of 
the rule as proposed. The letter noted that approval of the 
rule could not be guaranteed and that the EPA recognized that 
most of the changes it had requested were outside the scope of 
the rulemaking notice. 

RESPONSE: The Board acknowledges the modified response of the 
EPA. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

pavid Rusoff 
David Rusoff, Rule Reviewer 

Certified to the Secretary of State May 21, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of new RULES I and 
II, and the amendment of 
ARM 17.8.1301, 17.8.1302, 
17.8.1305, 17.8.1306, and 
17.8.1310 through 
17.8.1313, pertaining to 
air quality transportation 
and general conformity 
determinations ' 

TO: All Interested Persons 

NOTICE OF ADOPTION 
AND AMENDMENT 

OF RULES 

(AIR QUALITY) 

1. On February 11, 1999, the Board of Environmental 
Review published notice of public hearing on the proposed 
adoption and amendments outlined above at page 244 of the 1999 
Montana Administrative Register, Issue No. 3. 

2. The Board has adopted NEW RULE I (17.8.1401) and II 
(17.8.1402) as proposed. 

3. The Board has amended rules 17.8.1301, 17.8.1305, 
17.8.1306, 17.8.1310, 17.8.1311, 17.8.1312, and 17.8.1313 as 
proposed. 

4. The Board has amended the following rule as proposed 
with the following changes. Matter to be added is underlined. 
Matter to be deleted is interlined. 

17.8. 1302 INCORPORATIONS BY REFERENCE ( 1) For the 
purposes of this subchapter, the board hereby adopts and 
incorporates herein by reference the following: 

(a) 40 CFR Part 93, subpart A, which sets forth the 
conformity to state or federal implementation plans of 
transportation plans, programs and projects developed, funded or 
approved under Title 23 USC or the Federal Transit Act, with the 
following changes: 

(il 40 CFR 93.102(cl, as it applies to federally funded 
proiects. is not incorporated: 

(i) through (iii) Remain as proposed, but are renumbered 
(ii) through (iv). 

(vl 40 CFR 93.118(el (1), beginning "or beginning 45 days" 
and ending "transportation conformity purposes" is not 
incorporated; 

(iv) Remains as proposed, but is renumbered (vi). 
(vii) 40 CFR 93 .120 (a) (2 J third sentence beginning "during 

the first 120 days" is not incorporat§!d: 
(viii! 40 CFR 93.121 (a) beginning "the requirements of one 

of the following are met" and 40 CFR 93.121(a) (1) in its 
entirety. are not incorporated: 

(v) Remains as proposed, but is renumbered (ix). 
(x) 40 CFR 93.124(b), second sentence beginning "such an 

implementation plan revision" is not incorporated; 
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(vi) Remains as proposed, but is renumbered (xi). 
(2) Remains as proposed. 

AUTH: 75-2-111, MCA; IMP, 75-2-202, MCA 

5. The Board received the following comment; the Board's 
response follows: 

COMMENT #1: The Department of Environmental Quality testified 
that several amendments to the proposed rules were necessary to 
address the recent court decision in Environmental Defense Fund 
v. EPA, 1999 U.S. App. LEXIS (March 2, 1999). In this decision, 
the U.S. Circuit Court of Appeals for the D.C. Circuit struck 
down portions of the EPA transportation conformity rules, 
finding those rules to be inconsistent with the federal Clean 
Air Act. The amendments proposed by the Department strike from 
the proposed rules those portions of the federal rules that were 
invalidated by the court. 

RESPQNSE: The Board agrees that such changes are appropriate, 
and adopts the amendments offered by the Department. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

pavid Rusoff 
David Rusoff, Rule Reviewer 

Certified to the Secretary of State May 21, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of NEW RULE I 
(17.30.630) pertaining to 
temporary water quality 
standards for Daisy 
Creek, the Stillwater 
River and Fisher Creek 

NOTICE OF ADOPTION 

(WATER QUALITY) 

TO: All Interested Persons 

1. On March 25, 1999, the Board of Environmental Review 
published notice of public hearing on the proposed adoption 
outlined above at page 482 of the 1999 Montana Administrative 
Register, Issue No. 6. 

2. The Board has adopted the following rule as proposed 
with the following changes from the original proposal. Matter 
to be added is underlined. Matter to be deleted is interlined. 

RULE I (17.30.630) TEMPORARY STANDARDS FOR NEW WORLD 
MINING DISTRICT (1) The goal of the state of Montana is to 
have these waters support the uses listed for waters classified 
B-1 at ARM 17.30.623(1). The standards for the parameters 
listed in this rule temporarily modify the specific standards 
for those parameters provided in ARM 17.30.623 for each of the 
water bodies listed below. until the temporary standards expire 
or are terminated by the board. The standards for parameters 
not listed in this rule are the specific standards listed in ARM 
17.30.623. The existing uses of the water bodies listed below 
must be maintained during the period that these temporary 
standards are in effect. No increase from existing conditions 
for any of the parameters that have been temporarily modified 
(no decrease for pHl is allowed at any point in the affected 
stream segments. The numerical standards for specific parameters 
listed below apply only at the downstream end of the stream 
segment. The requirements of ARM 17.30.623 apply to the waters 
listed in this rule except where those requirements conflict 
with the temporary standards listed below, 

(2) through (2) (b) Remain as proposed. 
(c) Temporary water quality standards for Fisher Creek, 

from its headwaters to its confluence with Lady of the Lake 
Creek, the headwaters of the Clark's Fork of the Yellowstone 
River, are as follows. No increase from existing conditions (no 
decrease for pH) is allowed at any point in Fisher Creek for any 
of the following parameters, These standards are in effect 
until June 4, 2014. Metals standards are in terms of micrograms 
per liter (J.Lg/liter) total recoverable concentrations and pH 
standards are in standard units (sul. 
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Iron 
Lead 
Manganese 
Zinc 
pH 

AUTH: 75-5-201, 
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In Fisher Creek at ita confluence with the 
Stillwatet Rioer Lady of the Lake Creek. the 
following standards shall not be exceeded 
more than 3\ of the time. 
ug/liter 

470. 
110. 
750. 

2. 
82. 
44. 

must be maintained above 5.7 su. 
75-5-312, MCA; IMP: 75-5-312, MCA 

3. The Board received the following comments; Board 
responses follow: 

CQMMENT ltl: The Board should require (or lacking authority, 
recommend) a water quality monitoring program consistent with 
the Board's ruling including the following elements: 

(1) Designed and carried out by an unaffected, technical 
organization of state government, such as Montana State 
University; 

(2) Including all streams and aquifers that emanate from 
or pass through areas that will be affected by the project 
activities (not limited to the 3 streams for which temporary 
standards are being considered) ; 

(3) Commencing before project work begins in order to 
establish a pre-project baseline; 

(4) Employing aquatic biological indicators in addition to 
traditional water sampling and laboratory analysis as a tool to 
indicate changes in water quality. This could serve as a 
measure of project success and indicate the appropriate 
permanent standard at project completion. 

(5) Should be designed to accomplish the following: 
(a) Detect changes in constituent concentrations or pH 

resulting from project activities. The data should serve the 
purpose of enforcing both the narrative and numerical standards; 

(b) Serve as a measure (baseline) ' of success for the 
pollution abatement measures employed as part of the project; 
and 

(c) Serve as a quantitative basis upon which to establish 
permanent, non-degradation standards upon completion of project 
work. 

RESPONSE: A plan for actions to correct the sources of water 
pollution (called the implementation plan) was submitted in 
support of the application for temporary standards pursuant to 
§ 75-5-312, MCA, and constitutes the basis for the temporary 
standards. The Board must review efforts to implement the plan, 
including monitoring, at least every 3 years. The Board may 
terminate the temporary standards if, upon review, it finds that 
the applicant is not complying with the approved implementation 
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plan. See§ 75-5-312(6) and (7), MCA. 
The implementation plan does not itself provide a detailed 

monitoring plan, but appropriately leaves such technical matters 
up to the U.S. Forest Service upon consultation with the 
Department. The Board has neither the legal authority nor the 
technical capability to direct or make recommendations as to the 
details of water quality monitoring. 

The implementation plan does require the Forest Service to 
submit detailed annual monitoring and work plans to the 
Department by May 1, 1999, and each subsequent year for review 
and comment by the Department. The Forest Service must submit 
annual reports, including remedial activities and monitoring 
results, to the Dep'artment by December 31, 1999, and each 
subsequent year. Details of the monitoring program will not be 
known until the 1999 project work plan has been finalized. The 
Department has indicated that it will take the commentors' 
suggestions under consideration in reviewing and commenting on 
the project work plan. No modification of the rule is required 
for the Department to do this. 

COMMENT #2: Commentor wishes to emphasize the importance of 
accurate and reliable monitoring during and after completion of 
the project. To that end we request consideration be given to 
implementing the multi-point approach for stream segment 
sampling by the year 2000 work season, while proceeding with the 
adoption of the rule as presented at this time. 

RESPONSE: See response to Comment #1. 

COMMENT #3: These temporary standards encompass the highest 
concentrations observed with no seasonal timeframes attached to 
these limits. While this approach may be appropriate in light 
of the reclamation work, the proposed standards do not drive the 
process toward improving water quality. Therefore, DEQ should 
explicitly state that the goal of the reclamation process is to 
rehabilitate this area so that B-1 standards might be met. 

RESPONSE: The rule has been changed to make this goal explicit. 
It is not likely that implementation of reclamation activities 
will cause any major increases in concentrations of these 
parameters. Although the temporary standards are only intended 
to protect existing water quality, the implementation of planned 
reclamation activities facilitated by these temporary standards 
will improve water quality at the New World Mine District. 

COMMENT #4: Sub-section (2) (c) of the proposed rule erroneously 
specifies the confluence of Fisher Creek and the Stillwater 
River. This should be the confluence of Fisher Creek and Lady 
of the Lake Creek. 

RESPONSE: This correction has been made. 
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BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerbase 
JOE GERBASE, Chairperson 

Reviewed by: 

David Rusoff 
David Rusoff, Rule Reviewer 

Certified to the Secretary of State May 21, 1999. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 
17.38.215 pertaining to 
bacteriological quality 
samples for public water 
supply systems 

NOTICE OF AMENDMENT 

(PUBLIC WATER SUPPLY) 

TO: All Interested Persons 

1. On February 11, 1999, the Board of 
Review published notice of public hearing on 
amendment outlined above at page 257 of the 
Administrative Register, Issue No. 3. 

Environmental 
the proposed 
1999 Montana 

2. The Board has amended rule 17.38.215 as proposed. 
3. The Board received the following comments; Board 

responses follow: 

COMMENT ft1: Two commenters stated that monthly sampling is 
unnecessary to protect public health. Both are owners of public 
water supplies that are small and serve relatively few people. 

RESPONSE: Public water suppliers that have been allowed to 
sample quarterly under the existing rule will be allowed to 
continue quarterly sampling unless one or more of the conditions 
in (1) (d) of the rule occur. These criteria were developed to 
determine when quarterly sampling will not be adequate to ensure 
water quality. Additionally, public water suppliers that are 
now sampling monthly and can meet the conditions of ARM 
17.38.215(1) (b) may be allowed to sample quarterly. 

COMMENT #2: One commenter stated that the Board must consider 
appropriate scientifically defensible information before a rule 
is adopted that is more stringent than the comparable federal 
rule. 

RESPONSE: The Board acknowledges HB 521 (codified at 
Section 76-2-116, MCA) prohibits adoption of state 
administrative rules which are more stringent than comparable 
federal regulations or guidelines that address the same 
circumstances, unless certain findings are made. 

The record in this rulemaking proceeding indicates that the 
amended rule will result in a more stringent state requirement 
than the present comparable federal requirement. These 
regulations require sampling for coliform bacteria by transient 
noncommunity public water supply systems not under the direct 
influence of surface water and serving a maximum daily 
population of 1, 000 persons or fewer. The comparable federal 
regulation for this same class of system is found at 40 CFR 
141.21 (a) (3) ( i) . The federal regulation provides that this 
class of system must monitor quarterly unless allowed by the 
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state to monitor less frequently based on a sanitary survey. 
Monitoring frequency cannot be reduced to less than once per 
year. 

The Board has considered this matter over the course of a 
previous rulemaking proceeding commencing in January 1998 in 
which the same provision of this rule was amended to change the 
required sampling frequency for this class of system from 
monthly to quarterly. The Board heard testimony and considered 
written comments on this matter at its meetings on April 3, 
1998, and June 12, 1998. (See 1998 MAR Issue #8, page 1167; and 
Issue #12, page 1730). On August 28, 1998, the Board considered 
the petition of the Missoula City-county Health Department to 
implement rulemaking. These prior proceedings, as well as the 
present rulemaking proceedings, constitute the record upon which 
the Board bases its decision in this matter. 

Based upon these deliberations, the Board concludes that 
the amended rule, which returns the required sampling frequency 
to monthly subject to certain exceptions, protects the public 
health, can lessen the risk of harm to the public health, and is 
achievable under current technology. 

At the August 28, 1998, Board meeting, the Missoula City­
County Health Department (Missoula) provided testimony in 
support of its August 3, 1998, petition to require monthly, 
rather than quarterly, coliform bacteria sampling of this class 
of public water supplies. 

Missoula stated in the petition and in testimony that 
monthly monitoring is simply more likely to detect contamination 
that may be present in the water. Missoula also stated that 
quarterly sampling may not detect seasonal variations in water 
quality that may occur during spring runoff, for example. 
Missoula stated nearly 6 months could lapse between samples that 
are taken at the beginning of one quarter and at the end of the 
subsequent quarter. 

In a letter dated February 23, 1998, Missoula also 
presented testimony in opposition to the Department's original 
proposal to allow quarterly sampling. In the letter, Missoula 
cited a waterborne disease outbreak in Milwaukee that resulted 
in numerous deaths. Missoula also referenced two public water 
supplies in Missoula County that have experienced seasonal water 
contamination that was detected through monthly sampling. 
Missoula asserted in the letter that quarterly sampling would 
not be adequate to detect contamination discovered through 
monthly sampling at these water supplies. Several other local 
health officers submitted testimony in support of Missoula's 
position. 

Jim Melstad, supervisor of the Department's public water 
supply section testified that the cost of sampling is estimated 
to be about $35 per sample including the time involved in taking 
and mailing the sample and postage. The amendment will not 
increase costs for those water suppliers who have already been 
allowed to go to quarterly sampling but will apply mostly to new 
public water supplies. New systems will be required to sample 
monthly for 24 months before being allowed to sample quarterly. 

The testimony and petition demonstrated the need to revise 
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ARM 17.38.215 to require monthly sampling. For these reasons, 
the Board decided to again request that the Department develop 
a rule to require monthly monitoring for this group of public 
water suppliers, with provisions to allow quarterly monitoring 
under certain circumstances. 

BOARD OF ENVIRONMENTAL REVIEW 

by: Joe Gerkase 
JOE GERBASE, Chairperson 

Reviewed by: 

David Rusoff 
David Rusoff, Rule Reviewer 

Certified to the Secretary of State May 21, 1999. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 1.3.101, 1.3.102, 1.3.201, 
1.3.202, 1.3.203, 1.3.204, 
1.3.205, 1.3.206, 1.3.207, 
1.3.208, 1.3.209 and 1.3.210, the 
model rules of procedure and the 
amendment of the sample forms 
attached to the model rules 

TO: All Concerned Persons 

NOTICE OF AMENDMENT 

1. On April 8, 1999, the Department of Justice published 
notice of the proposed amendment of ARM 1.3.101, 1.3.102, and 
1.3.201 through 1.3.210, the Attorney General's Model Rules of 
Procedure, and notice of the proposed amendment of the sample 
forms attached to the model rules at pages 600 through 610 of 
the 1999 Montana Administrative Register, Issue Number 7. 

2. The Department of Justice has amended ARM 1. 3 .101, 
1.3.102, 1.3.201 through 1.3.205, 1.3.207 and 1.3.210 exactly as 
proposed. 

The Department of Justice has amended ARM 1.3.206, 1.3.208 
and 1.3.209 with the following changes, stricken matter 
interlined, new matter underlined: 

J.,J .206 MODEL RULE 3 RULEMAKING. NOTICE (1) through 
(3) (a) (i) (A) (II) same as proposed. 

(III) The agency shall include in its notice an easily 
understood statement of reasonable necessity which contains the 
pzinoiple principal reasons and the rationale for each proposed 
rule. One statement may cover several proposed rules if 
appropriate, and if the language of the statement clearly 
indicates which rules it covers. An inadequate statement of 
reasonable necessity cannot be corrected in an adoption notice, 
The corrected statement of reasonable necessity must be included 
in a new notice of proposed action. 

(3) (a) (i) (A) (IV) through (3) (c) (i) same as proposed. 

AUTH: 2-4-202, MCA 
IMP: 2-4-202, 2-4-302, 2-4-305, MCA 

L3 .208 MODEL RULE 5 RULEMAKING, AGENCY ACTION (1) 
through (2) (a) (iii) same as proposed. 
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(3) Objection by the an administrative rule review 
committee made pursuant to 2-4-305 (9) I 2-4-306 {4) I or 2-4-
406{11. MCA. 

(a) through (b) (iii) same as proposed. 
(4) Effective Date. Absent Sill objection of the type 

referred to in (3) by the a~~Fe~Fiate an administrative rule 
review committee, the agency action is effective on the day 
following publication of the notice in the registerL unless a 
later date is required by statute or specified in the notice. 

AUTH: 2-4-202, MCA 
IMP: 2-4-202, 2-4-305, MCA 

1. 3. 209 MODEL RULE 6 RVLEMAI<ING. TEMPORARY EMERGENCY 
RULES AND TEMPORARY RQLES 
proposed. 

(1) through (1) (b) (ii) same as 

(iii) take appropriate and extraordinary measures to make 
emergency rules known to persons who may be affected by them, 
2-4-306(4), MCA, including delivery of copies of the rule to a 
state wire service and to any other news media the agency 
considers appropriate. Extraordinary measures include. but are 
not limited to immediate personal delivery of copies of the rule 
to affected parties. and immediate delivery of copies of the 
rule to associa~ions whose members are affected. 2-3-105, MCA. 

(1) (c) through (2) (d) same as proposed. 

AUTH: 2-4-202, MCA 
IMP: 2-4-202, 2-4-303, 2-4-306, MCA 

3. The Department of Justice has amended the proposed 
sample forms to reflect style and format corrections, to ensure 
consistency, and to clarify how the forms are to be used. None 
of the changes are of a substantive nature. 

4. The following comments were received and appear with 
the Department of Justice's responses. 

COMMENT 1: The Montana Administrative Procedure Act 
permits an administrative rule review committee to make various 
types and levels of objections. ARM 1.3.208 should be amended 
to clarify which objections can result in delay in the adoption 
or effective date of a proposed adoption, amendment or repeal of 
a rule. 

RESPONSE: The Department agrees and has made the suggested 
amendments to ARM 1.3.208(3). 
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COMMENT 2: ARM 1.3.209(1) (b) (iii) is proposed to be 
amended to require that extraordinary, as well as appropriate, 
measures be taken to notify persons who may be affected by 
temporary emergency rules. However, there is no definition of 
an extraordinary measure. The term should either be defined or 
eliminated. 

RESPONSE: The Department agrees. The term "extraordinary" 
was added by the 1997 legislature. The Department has amended 
ARM 1.3.209(1) (b) (iii) to provide suggested "extraordinary" 
notification measures. Other measures may be used as the 
situation warrants. 

CQMMENT 3: Two comments were received regarding the 
replacement of the term "interested persons" with "concerned 
persons" in each notice's salutation. The first notes that the 
use of the term "concerned persons" appears to narrow the 
category of persons to whom the notices are addressed. The 
second states that the term "interested persons" is statutorily 
correct while the term "concerned persons" is too vague. 

ReSPONSE: The Department proposed to replace "interested 
persons" with "concerned persons" as 1997 Mont. Laws ch. 489 
defines an "interested person" as someone who requests to be put 
on an agency's interested persons' list. The notices are 
directed to a larger audience than an agency's interested 
persons' list. It is the Department's intent to address the 
notices to the larger audience. The term "concerned" is 
synonymous with ''interested'', but not subject to being confused 
with an agency's interested persons' list. The Department has 
adopted the amendment as proposed. 

COMMENT 4: ARM 1.3.206, as proposed to be amended, provides 
for notification to a bill's chief sponsor when an agency first 
begins work on the initial rule proposal implementing one or 
more sections of the sponsor's legislation. The agency must 
also provide the chief sponsor with the notice of proposed 
adoption. Is there any requirement to provide the chief sponsor 
with the notice of adoption? 

BESPQNSE: There is no statutory requirement to provide the 
chief sponsor with the notice of adoption. However, an agency 
may choose to do so as a courtesy. 

COMMENT 5: The use of the phrase "shall schedule an oral 
hearing at least 20 days from the publication of the notice of 
proposed action" in ARM 1.3.204 (4) (b) (ii) is incorrect as it 
requires the hearing to be held within 20 days after the date of 
publication. Also, it is unclear whether the hearing is to be 
held within the 20-day period or only scheduled within 20 days. 

RESPONSE: The phrase "at least 20 days from the publication 
of the notice of proposed action" does not mean "within 20 days 
after publication". It means that at least 20 days must pass 
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between the date of publication and the hearing date. The 
phrase is consistent with statutory language. The notice of 
proposed agency action contains the hearing date. Since the 
hearing is already scheduled when the notice is published, there 
should be no confusion over whether the language is referring to 
the hearing itself or the s ling of the hearing. 

By: 

Certified to the Secretary of State May 21, 1999. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of ARM 16.38.307 
pertaining to state 
laboratory fees for analyses 

TO: All Interested Persons 

NOTICE OF AMENDMENT 

1. On April 8, 1999, the Department of Public Health and 
Human Services published notice of the proposed amendment of the 
above-stated rule at page 628 of the 1999 Montana Administrative 
Register, issue number 7. 

2. The Department has adopted the rule 16.38. 307 as 
proposed. 

3. No comments or testimony were received. 

Rule Reviewer Dir~· P~~ealth and 
Human Services 

Certified to the Secretary of State May 21, 1999. 

11-6/3/99 Montana Administrative Register 



-1230-

BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of ARM 37.12.310 
and 37.12.311 pertaining to 
laboratory licensure fees and 
the duration of a license 

NOTICE OF AMENDMENT 

TO: All Interested Persons 

1. On April 8, 1999, the Department of Public Health and 
Human Services published notice of the proposed amendment of the 
above-stated rules at page 625 of the 1999 Montana 
Administrative Register, issue number 7. 

2. The Department has adopted the rule 37.12. 311 as 
proposed. 

3. The Department has amended the following rule as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

37.12.310 LICENSURE FEES (1) through (1) (b) remain as 
proposed. 

(c) $250 plus travel expenses for a second inspection 
during the 3 year term of a license that is necessary for 
approval of a new laboratory location; there is no charge for 
one inspection during the term of the license; 

( 1) (d) through ( 1) (f) remain as proposed. 
(g) $250 per day, plus travel expenses of environmental 

laboratory staff, for on site training and technical assistance 
outside of licensure inspections by the environmental 
laboratory; 

(h) $69 ~er ho~r or ~art thereof fer eaeh he~r iR eReess 
of oRe heHr ~er } ear fer tele~hoRe eeRstJltatieR l're•rieea ey the 
eRviroR!IIental laeeratery. The fee aRe the heHrly ealeulat ieR 
a~~ly se~arately to the areas of lllierebielo~ aRe ehe!llistr)', aRe 
there is Re ehar~e fer H~ to eRe hoHr ~er 1ear of eORsHltatien 
iR eaeh of these areas. 

AUTH: 
IMP: 

Sec. 50-1-202, MCA 
Sec. 50-1-202, MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1: Are the first year fees for a start up microbiology 
laboratory $975 under ARM 37.12. 310? If so, this amount is 
excessive. 
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RESPONSE: The fees for a startup microbiology laboratory are 
$450 in year one, $350 in year two, and $200 in year three. 
There may be additional training fees in year one if the analyst 
starting the laboratory has not previously been certified by the 
state. The department does not agree that the fees are 
excessive. Rather, they are designed to recover the costs of 
the laboratory licensure program over a three year period. 

COMMENT #2: Does a provisionally certified laboratory incur 
$150 as in subsection (b) of ARM 37.12.310 for the 1 year 
inspection, or $250 plus expenses as in subsection (c)? 

RESPONSE: The answer is $150. Subsection (c) of ARM 37.12.310 
does not apply to provisional license inspections but, rather, 
to an inspection necessary to approve a new laboratory location. 

COMMENT #3: The phrase "plus expenses" in ARM 37.12.310(c) and 
(g) is undefined. It must be either defined or the phrase "not 
to exceed'' added. 

RESPONSE: The department intended the expenses in question to 
be travel expenses, since those are the expenses for which state 
employees, by law, may be reimbursed. The department, 
therefore, has added the word "travel" to subsection (c) of ARM 
37.12.310 to define those expenses intended to be covered. This 
modifier already appears in subsection (g) and no further 
changes were made to that subsection. 

COMMENT #4: ARM 37.12.310(f) will discourage the expansion of 
analytical capability within Montana. If this fee is imposed, 
DPHHS should do away with requirement for analyst training in 
the state laboratory and accept experience and training in the 
certified laboratory after PE sam~les have been successfully 
analyzed. Not both. Federal requirements do not include 
training in the certifying authority's laboratory. 

RESPONSE: The department does not agree. In the development of 
the licensure rules, no adverse comments were received regarding 
this requirement. Eliminating the fee for the training would 
result in an increase in the overall licensure fee to cover its 
cost. Laboratories who participated in rule development 
meetings did not want the cost of the training rolled into the 
overall licensure fee. Laboratories with high employee turnover 
would cause the licensure fees to increase for all laboratories, 
and it was the general consensus that laboratories should be 
responsible for the direct costs of their licensure whenever 
possible. 

COMMENT #5: When are the fees in section (g) of ARM 37.12.310 
applicable? The department must define the distinctions between 
the circumstances to which subsections (a), (b), and (c) apply 
and those described in subsection (g) . 

RESPONSE: The department has changed the rule to clarify that 
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(g) apply 
sought in 

to on site 
addition 

training and 
to licensure 

COMMENT #6: The fee in subsection (h) of ARM 37.12.310 may 
discourage laboratories from seeking technical assistance. 

RESPONSE: The department has deleted subsection (h) from the 
rule. 

COMMENT #7: Why is the increase in fees necessary? The role of 
the department does not seem to be significantly expanded under 
the new licensure rules. 

RESPONSE: The department's role is somewhat expanded under the 
new licensure rules, but the fee increase is necessitated by the 
fact that the current fees do not cover the cost of the 
licensure program. Even though the percentage increase of these 
fees seem large, the dollar amounts are still relatively small 
and are considerably less than other states with which the 
department is familiar. 

A number of other statements, opinions, and questions were 
offered as comments but, since they were not germane to 
substance of the rules themselves, no response is necessary in 
this notice. 

Rule Reviewer Directk~·bl~.f:ith and 
Human Services 

Certified to the Secretary of State May 21, 1999. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of the Proposed 
Adoption and Repeal of Rules 
Implementing The Electric 
Utility Industry Restructuring 
and Customer Choice Act (Title 
69, chapter B, MCA), And The 
Natural Gas Utility Restructur­
ing and Customer Choice Act 
(Title 69, chapter 3, MCA), 
Pertaining to Consumer 
Information and Protection 

TO: All Interested Persons 

NOTICE OF ADOPTION 
AND REPEAL 

1. On December 3, 1998, the Department of Public Service 
Regulation, Public Service Commission (commission), published 
a notice of public hearing on the proposed adoption and repeal 
of rules pertaining to implementation of The Electric Utility 
Industry Restructuring and Customer choice Act and The Natural 
Gas Utility Restructuring and Customer Choice Act, at page 
3191 of the 1998 Montana Administrative Register, issue number 
23. 

2. The commission conducted the public hearing on January 
7, 1999, in its offices, 1701 Prospect Avenue, Helena, 
Montana, in the Bollinger Hearing Room. Eleven individuals 
representing themselves or their companies or associations 
commented at the public hearing. The commission received 
written comments through the January 28, 1999, comment 
deadline from the following: Montana Consumer Counsel (MCC); 
Natural Resources Defense Council, Northwest Energy Coalition 
and Renewable Northwest Project (collectively NRDC); 
Department of Environmental Quality (DEQ) ; Thomas Schneider on 
behalf of City of Helena and League of Cities and Towns; 
Glacier Electric Cooperative (Glacier Electric); Granite Peak 
Energy, Inc. (Granite Peak); Western Montana Electric 
Generating & Transmission Cooperative, Inc. (WMG&T); Big Horn 
County Electric Cooperative (Big Horn) ; Enron; Montana 
Electric Cooperatives' Association (MECA); Montana-Dakota 
Utilities Co. (MDU); Montana Environmental Information Center 
(MEIC) ; District XI Human Resource Council (District XI HRC) ; 
Montana Public Interest Research Group (MontPIRG); Energy 
West, Inc.; Montana Power Company-Energy Services Division 
(MPC-ESD); Montana Power Trading & Marketing (MPT&M); Jeremy 
Hueth; Phyllis Marshik; Michael Krebs; Arlene Ward Braun; 
Toddy Perryman and Patrick Leonard; and Charles L. McEvers. 
The comments are summarized and addressed in paragraph 5. 
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3. The commission has adopted the following rules as 
proposed, with amendments in response to concerns raised in 
comments. Matter to be added is underlined and matter to be 
deleted is interlined. The commission added a definition rule, 
NEW RULE (38.5.6001), setting forth definitions of "small 
customer," "residential customer," "small electricity commercial 
customer," and "small natural gas commercial customer.;, Adding 
the definition rule allowed the commission to delete repetitive 
statements throughout the rules on these types of customers. 

NEW RULE (38.5.6001) DEFINITIONS (1) "Small\ customer" 
means a residential customer or a small electricity or natural 
gas commercial customer of a distribution utility. 

(:2) "Residential customer" means a residential customer of a 
distribution utility. 

(3) "Small electricity commercial customer" means a 
commercial electricity customer whose individual account averaged 
a monthly demand in the previous calendar year of less than 300 
Jdlowatts (kW) or a new commercial customer whose individual 
account is estimated to average a monthly demand of less than 300 
kW. 

(4) "Small natural gas commercial customer" means a 
commercial natural gas customer with usage per year on an 
individual account which averages under 500 dekatherm units 
!dktsl or 500 mcf (each mcf unit is one-thousand cubic feet) or a 
new commercial customer whose individual account is estimated to 
average a monthly usage under 500 dkts or mcf per year. 

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-3-1404 and 69-8-
403, MCA. 

RULE I. (38.5.6002) VERIFICATION OF SMALL CUSTOMER CHOICE OF 
SUPPLIER (1) A supplier may not initiate or effect a change in a 
small customer's choice of supplier except when the supplier 
initiating the change has obtained the customer's written 
authorization in a form that meets the requirements in this rule. 
The supplier must retain this authorization for at least 12 
months from the date of initiation of service. 

(:2) The letter of authorization shall be a separate 
document (or an easily separable document) eeHl!aiHili'!that is 
delivered to the prospective customer along with the service 
contract. The letter of authorization shall contain~ the 
authorizing language described in (4) of this rule, the sole 
purpose of which is to authorize a natural gas or electricity 
supplier to initiate a change in the customer's choice of 
supplier. The letter of authorization must be signed and dated 
by the customer who is responsible for payment of the natural gas 
or electricity account. 

{3) The letter of authorization shall not be a part of any 
sweepstakes, contest or similar promotional program. 

(4) At a minimum, the letter of authorization must be 
printed with a readable type of sufficient size to be clearly 

Montana Administrative Register 11-6/3/99 



-1235-

legible and must contain clear and unambiguous language that 
confirms: 

(a) The customer's billing name and address and each 
account number to be covered by the change order; 

(b) The decision to change the customer's choice of 
supplier from the current supplier · to the prospective 
supplier; 

(c) 'Fhece the eHetelftef' ~eei!JnaeeeThe customer's designa­
tion to the supplier to act as the customer's agent for the 
supplier change; ~ 

(d) 'fhae Ute ettetelllef' HH~ef'etart~eThe customer's under­
standing that an~ ehafi!Je irt 81:t!'Plie:t: 1118} ifloel¥e a ehaE!JC ee 
the el:tetelftef' fe~ ehafi!Jifi!J Btil'I'lief'eby authorizing a change in 
supplier he or she authorizes access by that supplier to his 
or her usage and account information~; and 

(e) The customer's acknowledgment of receipt of the 
supplier's service contract and agreement to its terms and 
conditions, 

AUTH: 69-3-1404 and 69-8~403, MCA; IMP: 69-B-410 and 69-
3-1404, MCA. 

RULE II. (38. 5. 6003) COMPLAINTS OF UNAUTHORIZED SUPPLIER 
SWITCHES. Adopted as proposed 

RULE III. (38.5.6004) SMALL CUSTOMER SERVICE CONIRACT 
(1) All rates, terms and conditions for supply service 

must be provided to a ~small customer in a service 
contract, written in plain language. The service contract 
must include the letter of authorization required by ARM 
38.5.6002 and the letter of authorization must be returned by 
the customer to the supplier before any supply servjce is 
provided. Fef' f'eeiaeHt:ial art~ eelftlftef'eial eleetf'ieit) 
eMetelftef'e {ttfl~e~ 399 )(l/) afl~ flat:l:tral "'JaB el:letelfte!'e {t:irtder 598 
~)(!; er 111efl, t:he~ front page of a service contract shall 
prominently and clearly disclose in a uniform information 
label prescribed by the commission and as available on the 
commission's internet website: 

(a) the t:ef'lft eHength of time the contract will be in 
effect; 

(b) the effective price for supply service, in cents per 
kilowatt-hour for electricity or. for gas, price per ~ 
dekatherm or mcf. whichever billing unit is used by the 
distribution services provider, for various levels of 
consumption typical for the customer's customer segment; 

(c) whether the price is fixed or variable and, if 
variable, a general description of the potential range and 
possible causes of price variations and the pricing formula or 
index, as applicable; and 

(d) the toll-free telephone number for customer 
inquiries and the hours during which the customer can contact 
the supplier at that number. 

(2) The service contract must include the information 
required to appear on the information label and: 
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(a) an explanation of conditions under which the 
supplier will terminate the supply agreement; 

(b) a prominent identification and explanation of any 
and all charges, fees and penalties; and 

(c) a conspicuous disclosure that there is a 3-day grace 
period during which the customer may rescind the contract 
without penalty and explicit information how to do so. 

(3) No supplier, regulated distribution eeroiee ~reoider 
utility, transmission service provider, B} e~em sero•iees 
~re;ieer, energy service provider, metering service provider, 
billing service provider, or other company or individual 
involved in the sale or delivery of electricity or natural 
gas, may disclose individual customer information to others 
without prior written consent from the customer except as 
provided by commission rule or order. 

(4) Reeieel'ltial atui small eemmneial (t:tl'l!'ie'l' 399 ltW e'l' 
599 !'i)(l! e'l' me£) Small customers shall have a 3 -day grace period 
from the time of entering into a service contract to notify 
the supplier of termination of the contract without incurring 
liability for supply services not consumed or taken under the 
contract. A supplier may not inform the distribution utility 
of the customer's decision to change suppliers until after the 
3-day grace period elapses. 

(5) ReeieeH~ial aH!'lo small eemmereial (t:tHeer 399 )(ll er 
599 elt~ er mef)Small customers may terminate a service 
contract without incurring liability for supply services not 
consumed or taken under the contract by notifying the supplier 
that the customer is relocating outside the geographic area 
served by the supplier, or is moving to a location where the 
customer is not responsible for payment of the service 
consumed. 

(6) A supplier must notify its affected customers, the 
commission and the distribution companies in writing at least 
~ 60 days prior to ceasing business under an existing license 
or terminating service to an entire customer segment. 

(7) The contract must clearly explain that distribution 
and transmission charges frem the et:tstemer's leeal 
eietrie~eiel'l ~l!ility are Hel! ~a'l'~ ef the eefttraet, aHe whether 
~ranemieeieH ehar!Jee are a ~ar~ ef the eeHI!raetremain 
regulated. are ngt provided by the supplier. and shall 
identify which entity. the distribution utility or the 
supplier. will bill the customer for distribution and 
transmission charges. 

(8) Each supplier must provide its service contract to 
eaeh ef its eHetemers Sf!Ht:tally, era customer upon request. 

(9) At least 60 days prior to the expiration date of the 
customer's service contract, the supplier must provide written 
notice to the customer of either: 

(a) the existence and operation of an automatic renewal 
provision present in the customer's contract; or 

(b) the need for the customer to affirmatively renew to 
retain service from the supplier at the end of the contract 
term. 
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(10) If the service contract contains an automatic 
renewal provision, the supplier may not ma~eriall) change the 
terms and conditions of the contract upon the renewal date 
unless the customer has been provided with written notice of 
the mal!el! ittl changes at least 60 days in advance of their 
effective date and of his or her right to change suppliers 
rather than renew the contract. With the written notice of 
contract changes. the supplier must provide the customer a 
letter of authorization approving the contract changes to 
return to the supplier. Without a signed letter of 
authorization. the supplier may not renew the contract. 

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-8-403 and 69-
3-1404, MCA. 

RULE IV. (38.5.6005) SUPPLIER TERMINATION OF SMALL 
CUSTOMER CONTRACT DUE TO CUSTOMER'S NONPAYMENT (1) A supplier 
terminating a small customer's service contract because of 
nonpayment shall provide written notice to the customer and 
the customer's distribution services provider at least 14 days 
in advance of termination. The notice of contract termination 
to the customer must clearly state: 

(a) the reasons for termination; 
(b) the name, address and telephone number of the 

supplier representative or department who can address 
questions concerning the contract termination; and 

(c) the date on which the supplier will terminate the 
service contract. 

(2) A supplier's notice e£ eeHtraeE EermiHaEieH m~eE fteE 
etate e~ a~~gesE in SH) manne~ thai! eaneellatien e£ the e~a 
teme!'e eenl!raet with the a~~~lier will Ies~lt iH l!e~minatien 
e£ ~!he e~stemei 1 s sei o ieeto a customer that the supplier is 
terminating the contract shall inform the customer that a 
default provider will continue providing the customer's 
electric or natural gas supply in the event of contract 
termination. 

(3) The notice of contract termination to the customer 
must be mailed or provided separately from the bill. 

(4) The supplier must notify the distribution eero ieee 
pre•.ider ~!'ier teutility at least one day in advance of the 
scheduled contract termination date if the customer and the 
supplier make arrangements which void or otherwise alter the 
scheduled termination. 

AUTH: 69-3-1404 and 69-8-409, MCA; IMP: 69-8-409 and 69-
3-1404, MCA. 

RULE V. !38.5.6006) BILLS TO SMALL CUSTOMERS (1) If 
charges for unregulated supply and energy services 
combined with regulated charges on a single bill, 
unregulated charges must be identified as unregulated 

are 
the 
and 

presented as separate line items. 
(2) Bills must prominently identify ~ ~ name of each 

company for which charges are billed m~st be ~remiHefttly 
idefttHied eP! all bille in close proximity to each company's 
charges. Bills for small customers (~ftde! 399 )[II er 589 dJ[t 
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e~ ~e£) must provide each company's toll-free telephone number 
for billing inquiries. 

(3) The commission's address and toll-free telephone 
number for customer complaints must appear on all bills for 
reeil!iefleial an6 small eem~eteial customers (t!fll!ie:~: 399 ltll er 
599 61£t e! ~et!) . 

(4) The payment due date must appear on all bills. 
(5) Electric and natural gas distribution se!viees 

1!1'1!'6 • il!iers at!:!i natttral !!fae B) ste~ eel!, ieee pre • il'iersutilities 
may enter into agreements with electricity or natural gas 
suppliers for billings and collections. The two companies 
must establish an efficient method of resolving customer 
inquiries and disputes. The billing entity must be able to 
provide the customer with the name, address and telephone 
number of an employee or department responsible for customer 
dispute resolution. 

(6) Bills for electricity services must clearly itemize 
each service component and its respective ~charge, 
including: 

(a) electricity supply; 
(b) transmission and distribution; 
( i) if charges for transmission and ancillary services 

are paid by a supplier and passed on to a retail customer in 
electricity supply charges .... the supplier must identify the 
transmission portion of the charges; 

(c) transition charges; and 
(d) universal system benefits. 
(7) Bills for natural gas services must clearly itemize 

each service component and the ~charge associated with 
each service component, including: 

(a) natural gas supply; 
(b) transportation and distribution; 
(i) if charges for transportation and ancillary services 

are paid by a supplier and passed on to a retail customer in 
natural gas supply charges.... the supplier must identify the 
transportation portion of the charges; 

(c) transition charges; and 
(d) universal system benefits. 
(8) Bills must separately subtotal charges for regulated 

and unregulated services. Bills combining charges for both 
electric and natural gas services must separate the 
electricity-related portion of the bill from the natural gas­
related portion and separately subtotal the regulated and 
unregulated charges for each. 

(9) Bills must provide the actual cents per kilowatt 
hour or mcf/dkt charged to the customer for the customer's 
usage of electricity or natural gas supply for the current 
billing period, calculated by dividing the total charge for 
supply service by the customer's usage for the current billing 
period. 

(.g.lQ) Undesignated partial payments of a bill must be 
applied first to regulated service, then to service other than 
regulated service in the percentage of each service provider's 
charges to the total charges to the customer for services 
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other than regulated service. Regulated service may not be 
affected by billing disputes over unregulated service or 
service provided by other companies. 

('1:-9-11) A for-profit affiliate of a cooperative utility 
that uses a regulated distribution se~wiee pzsuiae~·s 
utility's facilities to supply electricity or natural gas to 
customers outside the cooperative utility's distribution 
faeilit) service territory must satisfy the billing provisions 
of this rule. 

AUTH: 69-3-1404 and 69-8-409, MCA; IMP: 69-8-409 and 69-
3-1404, MCA. 

RULE VI. (38.5.6007) DEFAULT SUPPLIER (1) The regulated 
electric distribution ser.iee p~s, iae~utility shall serve as 
the default supplier in its distribution i'aeilitiet'l service 
territory when a ~esiaefitial e~ small eemme~eial customer 
(less tfiafi 389 !Ell) is without supply service because the 
customer has not selected a competitive supplier or due to 
contract termination by an electricity supplier, including 
termination for nonpayment. The regulated natural gas ~ 
services distribution utility shall serve as -the default 
supplier in its distribution service territory when a 
resiaefitial e~ small eemmereial customer {less tfiafi 598 diEt Bl 
me# is without supply service because the customer has not 
selected a competitive supplier or due to contract termination 
by a natural gas supplier, including termination for 
nonpayment. De£a~lt ser.iee shall termiftate "hefi the e~stsme~ 
ee'!Jifis reeeivirt'!J e~ppl~ se!:'oiee frsftl a eeftlpetitbe sa):lplier. 

(2) A customer efi~sllea ifireceiving default supply 
service sflft±±must remain in that service until his account is 
cleared with the default supplier. Once a customer's past due 
account is cleared, the customer may select a competitive 
service option ~from an alternative supplier. A default 
supplier may disconnect service to a customer who ~ 
de£aalt e£ pa~meHthas not paid for its distribution services 
or default electricity or natural gas supply services. The 
deposit and termination rules of the commission apply to a 
default supplier (see ARM 38.5.1101 through 38.5.1112 and ARM 
36.5.1401 through 36.5.1418). 

(3) After a competitive bid solicitation, efta regulated 
electric or natural gas distribution seroiees plsoiser er 
ftsta%al '!JSS B}steftl ser•iees pre:idexutility may contract with 
a third-party supplier to acquire the necessary electric or 
natural gas supply to allow the distribution provider to meet 
its default supplier obligations fer a term fist te elEeees tl•e 
~· The !i"egulated electric or natural gas. distribu~ion 
eel" •tees p!"B'o'lder er fial!~ral !!'"" B} el!em ee~ •1eee p!"e •'Hie,. 
utility is responsible for ensuring compliance with the 
commission's deposit and termination rules. 

AUTH: 69-3-1404 1 69-9-403 and 69-8-409, MCA; IMP: 69-8-
409 and 69-3-1404, MCA. 
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RULE V!I. (38.5.6008) SERVICE DISCONNECTION (1) Aft 
eleet:tieA regulated electric distribution ee~"iee fl~e·thle~ 
utilit~ may not disconnect or deny electric distribution 
service to a customer due to the customer's failure to pay for 
unregulated service or service provided by another entity. A 
regulated natural gas e~etell'l ee~oieee f'~swiee~distribution 
utility may not shut off or deny regulated natural gas distri­
bution service to a customer due to the customer's failure to 
pay for unregulated service or service provided by another 
entity. When the same ee!llfll!lfl) a eta aaregulated utility is 
both a customer's natural gas B)Btelll eeroieee previae~ 
distribution utility and electric distribution se~~iee 
~re>iderutility, it may not deny, disconnec~ or shut off 
natural gas service dHe te the eHetell'le!'e failHre te flt'lY fer 
eleetrie sero iee, or derty er eieeeflfleet electric service due 
to the customer's failure to pay for HatHral '!!ft'll!lthe other 
utility service. 

(2) Regulated distribution utilities may offer agreements 
to landlord small customers to allow them to authorize the 
utility to switch a rental unit's electricity and/or natural 
gas service to the default supplier or to a specified 
competitive supplier in the event of a tenant customer's 
service termination. 

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-8-403 and 69-
3-1404, MCA. 

RULE VIII. (38.5.6009) SUPPLIER COMPLAINT PROCEDURE 
(1) Each licensed supplier shall have an internal 

customer complaint procedure which allows for complete, fair 
and timely decisions and responses regarding complaints by 
customers. 'fhe flall'le, aee!eee ar1a tell h ee telepherw I'IH!IIeer 
e£ the I!IHpplie% ref'rese!'ltati•e tespeHsiele fer ee111plaiHts 
shall ee iaefttHieel el'l all eHpplier eeffil'\l:ll'lieatiel'ls te ::!Mall 
resielerttial ar1e ee!l'lffiereial e~:~ste!llers ttfttiet- 399 ltll et- see <OIItt. 
Suppliers shall keep a record of customer complaints. 

(2) The commission shall resolve disputes among suppliers 
and small customers regarding the provisions of this rule 
according to the following procedures: 

(a) Each supplier must provide at least one employee, 
(whose duties need not be limited to this obligation) during 
business hours to respond to questions and resolve complaints 
from customers and to work with the commission and its staff 
on complaint resolution; 

!b) When a supplier becomes aware of a complaint by a 
customer, the supplier must investigate the complaint, report 
the results of its investigation to the customer and attempt 
in good faith to resolve the complaint; and 

(c) If the supplier cannot resolve the dispute with the 
customer. the supplier must orally inform the customer of his 
or her right to file an informal complaint with the commission 
and provide the commission's toll-free consumer complaints 
telephone number. 

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-8-403 and 69-
3-1404, MCA. 
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RULE IX. (38.5.6010) CLAIMS MADB IN MARKETING ELECTRICITY 
OR NATURAL GAS (1) A supplier shall include in its license 
application and in its annual reports ~ufficient documentation 
to substantiate any claims made to customers iftteftaift!!J te 
aavetl!iee, marlret, )!'!remel!e er te)!'!reeeftt l!e eHal!emerein 
advertising. marketing. promoting. or representing that 
electricity or natural gas purchased from the supplier is 
environmentally beneficial, environmentally benign, preserves 
or enhances environmental quality, is produced primarily with 
renewable energy sources~ or is produced with specific 
resources or technologies ehall iftelt~ae in its lieeftse 
S)!'!plieal!ieft ana ift its annHal tE)!'!!!Il!l!s st~ffieienl! eleet~menl!al!ieft 
te eH~sl!anl!iate aft} elaims maae te eMstemers. 

(2) The commission may, on its own motion or in response 
to a complaint from a customer or another supplier, initiate a 
proceeding to investigate any claims made by a supplier in 
advertising, marketing, promoting and representing its serv­
ices to customers. On determining that a supplier's claims 
are misleading, deceptive, false or fraudulent, the commission 
may apply appropriate penalties, including license revocation, 
pursuant to 69-4-408 and 69-3-1405, MCA. 

(3) Ifl aaverl!if:!iH~, marltel!in~, premel!in!!J ana re)!'!tesent 
in~ ~nregt~latea eleel!rieity er nal!t~ral gas BHJ!"J!"lY ana/er 
retail energ) eetviees te eHetemers, Hllnregulated supply 
affiliates of former vertically integrated, regulated public 
utilities a• .. i fe% :~;nel'H: afliiliatea el' eee)!'!eratLe ttl!ilitiee 
may not refer to, or imply any association with, the reliabil­
ity, safety, quality, value, history, or economic benefits of 
service formerly provided by the vertically integrated, regu­
lated utility business when advertising. marketing. promoting 
or representing unregulated electricity or natural gas supply 
and/or retail energy services to customers in the service area 
of the former vertically integrated. regulated public utility. 

(4! PremeEienal material mailea, aelive:t'eel er given te 
residential ana sMall ee111mereial (lees thaH 388 ]til er 588 altt 
er me£) et~stemers f!ltiBE premifteHtl) dis)!'!la, the infetf!lal!ieH 
la~el deserieea iH RMle III. 

AUTH: 69-3-1404, 69-8-403, MCA; IMP: 69-8-403 and 69-3-
1404, MCA. 

4. Rule 38.5.8006 is repealed as proposed. 
AUTH: 69-8-403, MCA; IMP: 69-8-404, 69-8-408, 69-8~409 

and 69-8-410, MCA. 

5. The commission received the following comments and 
responds as follows. 

Part 1. COMMENTS ON RULES GENERALLY: ( i) En ron suggests 
the rules are unnecessary for large customers because large 
customers are sophisticated and able to negotiate protections 
into their contracts with suppliers. RESPONSE: The 
commission agrees and has revised some rules to indicate that 
they apply only to the provision of service to small 
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customers. In addition, a rule has been added to define small 
customer. 

( iil MPC-ESD comments that the rules should protect the 
legitimate interests of suppliers and distribution providers, 
as well as customers. RESPONSE: The commission believes the 
rules balance the interests of all parties involved. 

(iii) MPC-ESD is willing to serve as default supplier, 
but if the default supply function is assigned to an entity 
rather than being subject to competition, then the default 
supplier's rates will need to be regulated. Even if default 
supply is competitively bid, according to MPC-ESD, service 
terms and conditions will require commission oversight. 
RESPONSE: The commission agrees. 

(iv) District XI HRC urges adoption of additional rules 
dealing with the following subjects, for which suggested 
language is provided: creation of a do-not-call list; 
protection of customer information; unfair or deceptive prac­
tices; excessive collection costs; application for service/ 
denial of credit; and conducting business with unauthorized 
entities. RESPONSE: The commission appreciates the 
suggestions offered by District XI HRC, but believes the rules 
as revised provide sufficient customer protection for now in 
keeping with the rulemaking authority in the restructuring 
legislation. The commission will consider further consumer 
protection rulemaking if problems develop as restructuring 
progresses. 

(v) MontPIRG suggests establishment of a citizen utility 
board to advocate on behalf of small business and residential 
customers. RESPONSE: The commission sees no need for such a 
board, because that is the role of the Montana Consumer 
Counsel. 

(vi) MEIC and MontPIRG urge the commission I to re-insert 
the environmental disclosure provisions that had been included 
in previous drafts of these rules but are no longer included. 
RESPONSE: this will be the subject of future rulemaking to 
consider regional efforts toward development of an 
environmental disclosure model. 

(vii) MDU recommends that the definition of small 
electric customer be revised downward. MPC-ESD agrees and 
asserts that, throughout the rules, the definition of small 
customer at 300 kW or 500 dkt takes in almost all of the 
residential and commercial classes and would cause 
administrative problems. MDU suggests that the phrase "per 
year" be added to each reference to "under 500 dkt or mcf." 
RESPONSE: A new rule has been added to define "small 
customer," but the thresholds of 300 kW and 500 dkt will 
remain. The 300 kW threshold is consistent with the 
electricity supplier licensing rules. "Per year" has been 
added as suggested to the definition of small natural gas 
commercial customer. 

(viii) WMG&T suggests that the rules make clear that 
Rules I, II, III, IV, V, VIII and IX would apply only to a 
cooperative that forms a for-profit subsidiary to supply 
electricity outside its service territory, and that Rules VI 
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and VII do not apply to electric cooperatives. MECA 
recommends the addition of language explicitly exempting 
cooperatives from Rules VI and VII and clarifying that Rules I 
through v, VII and IX apply only to that portion of a for­
profit cooperative affiliate marketing electricity outside its 
traditional service territory. RESPONSE: The commission has 
no jurisdiction over rural electric cooperatives. However, 
the rules apply to a rural electric cooperative's for-profit 
supply affiliate operating outside the cooperative's service 
area and using regulated distribution providers' facilities in 
the same way that they apply to other suppliers. 

(ix) Tom Schneider comments that the provisions of Rules 
I, III and V differ from previously adopted requirements and 
recommends existing customer contracts should be 
grandfathered. RESPONSE: These rules apply only to contracts 
entered into after the rules' effective date. 

(x) Michael Krebs, Charles L. McEvers, Toddy Perryman and 
Patrick Leonard comment that full disclosure by suppliers of 
generation source, air emissions and price, as well as a clear 
and understandable contract are important to enable consumers 
to make informed choices. Jeremy Hueth objects to the removal 
from these rules of the environmental disclosure requirements 
that were included in previous drafts of these rules. 
RESPONSE: Environmental disclosures will be the subject of 
future rulemaking. 

(xi) Mr. Krebs emphasizes the importance of uninterrupted 
supply of gas and electricity if customers do not pay on time 
or dispute a bill and comments that a default supplier must be 
available. RESPONSE: The rules include a default supplier 
rule. 

Part 2, COMMENTS ON RULE I: ( i) NRDC suggests that the 
letter of authorization (LOA) should provide the supplier's 
terms and prices. RESPONSE. Price disclosure on the LOA is 
not necessary, since it must be provided on the service 
contract that must be delivered with the LOA. Also, (4) (e) 
was added to require a statement to be included on the LOA to 
indicate the customer has reviewed the service contract and 
agreed to its terms and conditions. 

(ii) Energy West suggests allowing e-mail authorization, 
in a form that meets the requirements of this rule. RESPONSE. 
E-mail authorization does not comply with 69-8-410, MCA, which 
requires written authorization, because no valid signature is 
obtained from the customer using e-mail. (iii) Enron 
recommends this rule apply only to residential and small 
commercial customers. RESPONSE: The commission has revised 
the rule to apply to small customers only. (iv) District XI 
HRC recommends adding provisions to prohibit a customer's LOA 
from being combined with a check or other negotiable 
instrument and to require the LOA to contain an explicit 
authorization to allow the supplier to obtain access to the 
customer's usage and account information from the distribution 
company. RESPONSE: The commission declines to adopt 
provisions to prohibit an LOA from being combined with a check 
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or other negotiable instrument because (2), as amended, and 
(3) provide sufficient protection. (2) was revised to require 
the LOA, whether attached or a separate document, to be 
delivered to the prospective customer along with the service 
contract. (4) was revised to add a provision that the LOA 
contain a statement that the customer, by signing the LOA, 
authorizes the supplier to obtain access to the customer's 
usage and account information from the distribution utility. 

(v) MPC-ESD suggests that (4) should require the service 
address, type of service, account number, meter number, 
billing option, customer name and, possibly, outgoing supplier 
to be included in the LOA as necessary information for the 
distribution utility, which would allow the LOA and 
notification to the distribution utility to be combined in one 
document. RESPONSE: This suggestion is rejected because it 
is not clear the additional information requested is necessary 
and because requiring too much information on the LOA could 
make the process of switching suppliers more difficult for 
consumers. (vi) MPC-ESD's recommends that a copy of the LOA 
be sent to the distribution utility and to the previous 
supplier, with the new supplier being responsible for 
informing the previous supplier. RESPONSE: The commission 
rejects this as burdensome. The commission will not require 
that paper copies of LOAs be the only allowable means for a 
supplier to inform the distribution company of a customer's 
decision to change suppliers when it is likely that electronic 
or other methods will be developed. 

(vii) Glacier Electric recommends that the co-op's local 
governing authority authorize its own LOA form, and MECA 
requests clarification that electric cooperatives supplying 
electricity to their own members in their own territories are 
exempt from this rule. RESPONSE: This rule does not apply to 
rural electric co-ops, except for their for-profit supply 
affiliates operating outside the co-op's service area and 
using regulated distribution utilities' facilities. 

(viii) Tom Schneider comments that the originally 
proposed rule may cause customer uncertainty and that the 
administrative cost of changing suppliers should be weighed 
against the barrier to choice of any charge. RESPONSE: 
(4) (d) was revised to eliminate the requirement that an LOA 
include a statement that there may be a charge for switching 
suppliers. ( ix) DEQ suggests eliminating the requirement for 
written authorization. RESPONSE: The commission may not 
eliminate from this rule or others the requirement for written 
authorization because 69-8-410, MCA, requires suppliers to 
obtain written permission from customers before changing their 
supplier choice. 

Part 3, COMMENTS ON RULE II. (i) NRDC, District XI HRC, 
MEIC, MontPIRG and Phyllis Marshik all recommend the addition 
of penalty prov1sions that would apply to suppliers that 
switch customers without their authorization. RESPONSE: The 
commission is authorized by 69-8-408, MCA, to suspend or 
revoke licenses of suppliers that slam customers. That 
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authority, along with this rule's provision that consumers are 
not liable for payment of charges to unauthori2:ed suppliers, 
should be sufficient protection against slamming. (ii) 
MontPIRG recommends that the rule be clarified as to whether 
the supplier or customer carries the burden of proof in 
slamming complaints. RESPONSE: The rule states that the 
supplier, not the customer, carries the burden of proving it 
had prior authori2:ation from the customer, because the 
supplier must either produce a valid LOA or must refund or 
credit to the customer all supply charges it billed to the 
customer. (iii) En ron comments that suppliers to large 
customers should be determined to have met the LOA requirement 
if they produce a service contract authori2:ing service to the 
large customer. RESPONSE: The commission agrees. 

(iv) District XI HRC maintains that the rule should take 
into account the possibility that suppliers might forge 
signatures or obtain signatures without the customer's knowing 
consent by using deception or a language not understood by the 
customer. RESPONSE: It is not clear how this could be done 
in a rule. A supplier using fraudulent or deceptive practices 
to obtain LOAs will presumably be found out through consumer 
complaints to the commission, at which time the commission 
would consider the appropriate action. 

(v) Glacier Electric and MECA ask that any complaints 
from co-op customers regarding slamming should be referred to 
the co-op for review and action. RESPONSE: The commission 
licenses and has limited regulatory authority over suppliers, 
not co-ops. It is important for the commission to be aware of 
complaints about licensed suppliers and of how suppliers 
respond to customer complaints. Co-op customers may pursue 
slamming complaints against suppliers on their own, through 
their co-op distribution utility, or by contacting the 
commission. (vi) MPC-ESD recommends that slammers be required 
to reimburse the distribution utility as well as the slammed 
customer for any costs the utility incurs because of slamming, 
because the contract between the supplier and the distribution 
utility is the appropriate location for such a provision. 
RESPONSE: The commission declines to adopt this requirement. 
(vii) DEQ recommends eliminating the requirement that a 
supplier provide written proof of authorization. RESPONSE: 
It is not possible to allow something other than production of 
the LOA to suffice because written authori2:ation is the only 
method allowed by state law for obtaining new customers. 

Part 4. COMMENTS ON RULE II I. ( i) NRDC and MEIC ';lrge 
reinstating the environmental disclosures from prev1ous 
informal drafts of this rule to be required on the information 
label. RESPONSE: 1'he commission intends to consider these 
requirements as development of a regional model progresses. 
( ii) NRDC maintains that the standard offer requirement is 
missing from the rule. RESPONSE: The standard offer 
provisions exist unchanged at ARM 38.5.8005. (iii) MECA 
comments that cooperatives' boards of directors retain 
authority over policies regarding their members and that 
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requiring service contracts to include complex pr1c1ng 
information may create barriers to choice. RESPONSE: For­
profit supply affiliates of rural electric co~ops operating 
outside the co-op's service area and us1ng regulated 
distribution utilities' facilities are subject to these rules. 
Co-ops determine policies regarding their members for their 
traditional utility service, but not for suppliers that must 
be licensed by the commission pursuant to 69-8-404, MCA. The 
requirement that suppliers provide pricing information in 
their service contracts does not create a barrier to choice. 
The price disclosure requirement is not complex and provides 
consumers with the information necessary for them to make 
informed choices. (iv) Tom Schneider suggests that the terms 
for the label in (1) and (2) should be standardized as 
"uniform information label." RESPONSE: The commission has 
made this change. 

(v) District XI HRC notes that ( 1) requires the 
customer's signed service contract to be returned to the 
supplier, which means the customer will not have it available 
for future review. District XI recommends that the rule 
either require the supplier to issue the terms of service 
document to the customer within three days of receiving the 
customer's LOA or require the service contract to contain a 
tear-off sheet, which could have the required LOA disclosures, 
for the customer's signature. RESPONSE: (1) of this rule was 
revised to require that only the signed LOA be returned to the 
supplier, not the service contract, which will therefore 
remain in the customer's possession. 

(vi) Energy West suggests that the rule allow electronic 
transmission, authorization and return of the service 
contract. RESPONSE: These rules do not prohibit electronic 
transmission of the service contract and the LOA to the 
customer, but no service may be provided by the supplier until 
the Sl!pplier is in receipt of an LOA signed by the customer 
which conforms to these rules. (vii) MDU suggests that the 
supplier's contract provide the effective price in the same 
billing units used by the distribution utility. RESPONSE: 
(1) (b) was revised to do so. 

(viii) NRDC recommends that the uniform information label 
provisions at (1) also include the information in (2) (b), 
which is an identification and explanation of all charges, 
fees and penalties. RESPONSE: The commission rejects NRDC' s 
suggestion. The purpose of the label is to provide basic 
information in a uniform manner about supply service, not 
details. (ix) Big Horn advises that it will be difficult to 
define typical consumption levels for customer segments 
because there are too many variables. RESPONSE: There wi 11 
be no need for the supplier to define the consumption levels. 
The common levels of usage will be contained in the 
commission-prescribed format for the uniform information 
label. 

(x) Big Horn states there are technological barriers to 
be resolved before a supplier can offer pricing at the level 
of detail required by (1) (c). RESPONSE: The commission finds 
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no evidence of any technological barriers that preclude the 
provision of the required price information. Suppliers of 
other commodities offer retail customers prices with more 
certainty than wholesale prices. The pricing arrangement 
offered by the supplier and accepted by a customer will 
reflect how risk is shared. Furthermore, the information 
required in (1) (c) is not overly detailed; it provides 
customers general information so they will know what to expect 
if they accept the supply offer. (xi) Tom Schneider was 
concerned that, depending on the area and scope of service 
offered, the supplier might not have a toll-free number as 
required by (1) (d). RESPONSE: It is important that small 
customers have free, convenient access to their suppliers when 
they have questions about their service. A supplier serving 
one town with one local calling area meets the requirement for 
toll-free access with its local phone number, but if it serves 
small customers in towns outside that local calling area who 
would incur long-distance charges to call the supplier on the 
local number, then a toll-free number must be established. 

(xiil District XI HRC says that the price disclosure 
provision should require a supplier to include all fixed and 
variable recurring charges in the cents per kWh disclosure and 
that these should be included for common levels of usage. 
RESPONSE: This issue is sufficiently addressed by (1) (b), 
which requires the price disclosure to disclose the effective 
price. (xiii) HRC suggests that common levels of usage for 
residential customers are 250 kWh/month, 750 kWh/month and 
1500 kWh/month. RESPONSE: The small customer usage levels 
are not included in these rules, but Rule III(1) provides that 
the commission will prescribe a form for the uniform 
information label that will include usage levels. 

(xiv) HRC recommends that all services be itemized and 
generation cost be separately itemized. RESPONSE: There is 
no need to add a requirement that suppliers itemize each 
service on the service contract because this rule alre~dy 
requires suppliers to disclose all charges in the serv1ce 
contract and the rule regarding billing requires itemization 
of charges on bills. (xv) Tom Schneider requests 
clarification of (2) (b). RESPONSE: The rule states that "any 
and all" charges, fees and penalties must be prominently 
identified and explained in the contract. 

(xvi) NRDC suggests that the three-day grace period in 
(2) (c) is too short and should be extended to 10 days because 
3 days provides a reasonable time for a consumer to change his 
or her mind about a change in suppliers and is a standard 
rescission period. RESPONSE: The commission declines to 
adopt NRDC's suggestion. (xvii) HRC suggests that the 
customer should be informed orally or in writing how to cancel 
the contract without penalty. RESPONSE: (2) (c) has been 
revised to add the requirement that the supplier inform the 
customer how to rescind a decision to change suppliers. 

(xviii) MCC supports adopting (3) as proposed, asserting 
that it does not rule out take-or-pay contracts and that 
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suppliers can reasonably assess risks. MDU suggests, and MPC­
ESD concurs, that (3) should be modified to apply only to 
information about the customer's gas or electric supply. 
RESPONSE: The commission does not adopt MDU' s suggestion 
because information about individual customers should not be 
disclosed without the customer's permission, whether the 
disclosing entity is a supplier, distribution utility, 
metering entity or billing entity. 

(xix) MPC-ESD maintains that the commission lacks 
jurisdiction to prohibit metering, billing and energy service 
providers from disclosing customer information unless they 
also provide distribution or transmission. RESPO~§E: The 
commission points to 69-B-403 (B) and (9), and 69-3-1404 (2), 
MCA, which authorize the commission to adopt rules to protect 
consumers from abusive practices. (xx) Tom Schneider suggests 
that if (3) is retained, then Rule I should also include 
disclosure authorizations necessary to seek competitive 
supplies. RESPONSE: Rule I has been modified as suggested. 

(xxi) Referring to (4), MPC-ESD suggests that suppliers 
should not inform the distribution utility and the previous 
supplier of a customer switch until after the 3-day grace 
period elapses. RESPONSE: The commission agrees the 
distribution utility should be notified after the grace period 
and has revised (4) accordingly. 

(xxii) MPC-ESD recommends rev1s1ons to (5) to require 
notice of a move to be provided by the customer or supplier to 
the distribution utility and to require non-performance 
penalty prov1s1ons in supplier-customer contracts to be 
honored by customers. RESPONSE: The distribution utility 
should be aware of a customer's move to a new location because 
customers who move typically notify the distribution utility 
to disconnect their service so they will no longer be 
responsible for payment. Enforcement of non-performance 
penalty prov1s1ons in service contracts is a matter for 
suppliers to resolve with their customers. Those contracts 
may not allow customers to be penalized because they terminate 
their contracts early due to their relocation outside the 
supplier's service area or a move to a location where they are 
no longer the party responsible for payment of the service. 
If a customer neglects to notify the supplier of a move, he or 
she continues to be responsible for payment of supply service 
provided to the original customer location until the supplier 
is notified. The default supplier will not be at risk because 
default supply service will not begin at all. Rule VI 
provides that default supply is available when either the 
customer has not selected a supplier or a supplier has 
terminated a service contract. In the case of a customer move 
contemplated by this rule, it is the customer who terminates 
the supply contract, not the supplier. 

(xxiii) MPC-ESD suggests that (6) be revised to require 
60-day notification, rather than 30 days because a billing 
cycle takes 30 days. RESPONSE: The rule has been revised as 
suggested. (xxiv) WMG&T recommends clarifying that a supplier 
that decides to stop serving one customer segment does not 
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have to notify customers outside that segment. RESPONSE: The 
rule has been amended as suggested. 

(xxv) Big Horn recommends revising (7) to clarify that 
the local utility bill may include transmission as well as 
distribution charges. Granite Peak Energy proposes replacing 
(7) with language to require the contract to clearly explain 
if distribution charges from the distribution utility and 
transmission charges are a part of the contract. RESPONSE: 
The rule has been amended. 

(xxvi) MPT&M and MDU recommend elimination of (8) as 
unnecessary because other provisions require specific contract 
information and notification to customers prior to contract 
expiration or automatic renewal. RESPONSE: The commission 
has amended the rule to eliminate the requirement that 
contracts be mailed annually to consumers, but the requirement 
that suppliers provide consumers with copies of their 
contracts upon request remains. 

(xxvii) MDU recommends eliminating (9) because it burdens 
suppliers with the responsibility of affirmatively notifying 
customers before their contract expiration dates when 
customers should bear the responsibility. RESPONSE: The 
commission disagrees because small customers may not be 
sophisticated enough, especially in the first years of choice, 
to track their contract expiration dates. 

(xxviii) NRDC suggests that (10) include obvious examples 
of "material changes" to the service contract. MDU recommends 
that to avoid questions over "material changes," (10) should 
be modified to provide that no change in terms and conditions 
is effective unless a copy has been provided to the customer. 
MEIC recommends that (10) be revised to require the customer's 
signature to signify approval of any contract changes. 
RESPONSE: The rule has been amended to delete "material" and 
to require suppliers to obtain customer approval on an LOA of 
all changes in contract terms and conditions. (xxix) MDU also 
suggests striking the phrase following "effective date" 
because it claims this rule makes contracts longer than one 
year unenforceable, which will limit the available service 
offerings. RESPONSE: The commission disagrees that the rule 
limits service contracts to one year. 

(xxx) Granite Peak and Enron recommend clarifying the 
parts of the rule that apply only to small customers. 
RESPONSE: The rule has been amended. (xxxi) Glacier Electric 
recommends clarifying that the rule does not apply to 
unre~ulated electric co-ops and also suggests keeping the 
serv1ce contract simple. Glacier Electric states it is 
difficult to comment on the uniform label referenced in this 
rule because the commission has not provided an example of it. 
RESPONSE: there is no need to repeat in rules that the 
commission does not regulate rural electric co-ops. The 
commission notes that the information that is required to 
appear on the label is specified in this rule. The uniform 
format and appearance of the label that will be prescribed by 
the commission will be similar to the example that was 
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distributed during the informal comment rounds of this 
rulemaking. 

(xxxii) District XI HRC recommends adding provisions to 
require disclosures that would inform the customer of his or 
her right to complain to the commission and include the 
commission's toll-free number; inform the customer of the 
existence of low-income programs and how to find out about 
them; include payment due date and consequences, if any, of 
late payment; and inform the customer of any supplier 
limitations on warranties and damages. HRC also recommends 
implementing a "do-not-call" list and disclosure on the 
service contract to inform the customer of this option and how 
to get on the list. RESPONSE: It is unnecessary to require 
the supplier's service contract to contain information about 
the commission or low-income programs or limitations on 
damages and warranties. Distribution utilities operate 
universal system benefit programs on behalf of low-income 
customers and are a more appropriate source for information 
about them. Customers should call the supplier, not the 
commission, with their questions about the service contract. 
If a customer has a problem with the supplier's service, the 
commission's toll- free number wi 11 be listed on every 
supplier's bill to small customers. If there is a charge for 
late payment, the supplier must identify and explain it in the 
service contract. Supplier bills wi 11 list the payment due 
date and suppliers may include it in their contract at their 
discretion. The federal Telephone Consumer Protection Act and 
the Federal Communications Commission's "do-not-call" rules 
already require telemarketers to keep "do-not-call" lists of 
consumers who do not want to receive telemarketing calls. 

PART 5. COMMENTS ON RULE IV. (i) Enron suggests that (1) 
be modified to apply only to small customers' suppliers and 
that a new rule be added that allows large customers to 
negotiate termination provisions other than those required by 
this rule. RESPONSE: The rule has been amended. ( i i) 
District XI HRC suggests this rule apply not just to supplier 
termination due to a customer's nonpayment, but to any 
customer default. RESPONSE: The commission rejects the 
suggestion because it is doubtful there will be any cause for 
a supplier to terminate a customer's contract except for the 
customer's nonpayment. (iii) MEIC recommends extending the 
14-day notice in (1) to 30 days because mail delivery time 
will delay customers' receipt of the notice and reduce the 
time available for them to respond. RESPONSE: The commission 
believes 14 days is sufficient time for the notice to get to 
the customer and for the customer to respond. 

(iv) Big Horn asserts that (2) does not take into account 
the situation where the consumer owes an unpaid bill to the 
default supplier, and the service may be interrupted because 
the default supplier will not accept the customer. RESPONSE: 
The commission disagrees that this situation will occur 
because a default supplier's customer with a past due balance 
may not leave default supply for a competitive supplier until 
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the past due balance is paid. (v) Big Horn also states that, 
for co-ops, issues of membership, deposits and other charges 
must be resolved before transferring service. RESPONSE: These 
rules do not apply to cooperatives providing service within 
their traditional service areas. 

(vi) MPT&M, HRC, Tom Schneider and WMG&T suggest amending 
(2) with language to clarify that the default supplier will 
provide service if the supplier terminates the contract for 
nonpayment. RE~PONSE: The rule has been amended. (vii) MPC­
ESD recommends addition of a second sentence to (2) that 
provides for termination of service for nonpayment of 
regulated charges. RESPONSE: The commission does not believe 
that information would be an appropriate inclusion on supplier 
notices. (viii) WMG&T recommends clarifying (2) to allow a 
supplier to indicate to the nonpaying customer that 
termination will result in the supplier having no obligation 
to serve the customer, that the supplier may pursue any 
available legal remedies to recover the unpaid bill, and that 
once the customer is switched to the default supplier, the 
default supplier's bill payment rules will apply. RESPONSE: 
This rule requires suppliers to include certain information on 
their termination notices; the rule does not prohibit 
suppliers from providing more information than that which is 
required. (ix) MECA generally agrees with WMG&T regarding (2) 
and further suggests that customers be informed they must 
comply with the default supplier's policies, which may 
include, in the case of cooperative utilities, paying 
membership fees and related charges and complying with co-op 
service termination rules. RESPONSE: These rules do not apply 
to co-ops acting as default suppliers in their own service 
areas. 

(x) Tom Schneider requests clarification of the 
relationship of (2) to Rule VII, which prohibits service 
disconnection for nonpayment of unregulated service. RESPONSE: 
There was no relationship prior to ( 2) being amended, and 
there is still no relationship now that (2) has been amended. 
(xi) MPC-ESD suggests that (4) include a provision to require 
a supplier to notify the distribution utility at least one day 
in advance of the proposed termination date if the customer 
takes action to avert termination by the supplier. RESPONSE: 
The rule has been amended. (xii) MPC-ESD recommends that 
contract terminations should coincide with a cycle meter 
reading and, if they do not, the supplier should be required 
to pay for obtaining an off-cycle read. RESPONSE: This issue 
can be worked out between the distribution utility and 
suppliers. The issue can be revisited if problems occur. 

PART 6. COMMENTS ON RULE V. (i) District XI HRC 
recommends redrafting Rule V for clarification. RESPONSE: 
The rule seems clear but it may require modifications as 
actual experience with competitive supplier billing is gained. 
(ii) HRC suggests revisions to require monthly billing for 
residential customers, to itemize all competitive charges, and 
to graphically separate competitive charges from regulated 
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charges. HRC also recommends that bills be required to show 
the customer's total payments applied to any outstanding 
balance, the total amount owed for generation service, and the 
total amount in arrears for both regulated and competitive 
charges. HRC suggests requirements for plain-language bills 
and for bill formats designed to educate the customer. 
RESPONSE: The requirements contained in the rule are 
sufficient to provide small customers with the information 
they need to understand their bills. (iii) To HRC it is 
important that any bill containing generation services should 
disclose the actual cents per kWh for supply service charged 
to the customer during the current billing period. HRC urges 
adoption of HRC's suggested language to require supplier bills 
to show the total charge for generation service divided by the 
customer's usage for the billing period. RESPONSE: The 
commission agrees and added a new provision to the rule. 

(iv) Enron urges modifications to (1), (2), (3), (4), 
(6), (7) and (8) to limit their applicability to small 
customers. RESPONSE: The rule has been amended to apply to 
small customers. (v) Glacier Electric, Big Horn and MECA 
recommend explicitly excluding rural electric co-ops from this 
rule. RESPONS!ji: The commission has no jurisdiction over 
rural electric co-ops; however, the rule does apply to a co­
op's for-profit supply affiliate operating outside the co-op's 
service area and using regulated distribution providers' 
facilities in the same way that it applies to other suppliers. 

(vi) Tom Schneider recommends revising (1), (5), (8) and 
(9) to recognize the possibility of the distribution provider 
contracting with a municipal utility to provide billing, 
collection, metering and meter reading or vice versa. 
RESPONSE: These suggestions are unnecessary at this time 
because the commission has not yet decided on unbundling 
metering, meter reading or billing. 

(vii) Big Horn suggests that the requirement in (3) that 
the commission's address and toll-free phone number appear on 
all small customer bills will contribute to overloading the 
consumer with information on the bill. RESPONSE: The 
commission disagrees. It is important that the commission 
contact information appear on supplier bills. (viii) Tom 
Schneider notes that some suppliers will not provide toll-free 
numbers and cites the cities of Helena and Philipsburg and the 
League of Cities and Towns as examples. RESPONSE: Suppliers 
must provide small customers with free calling to their 
customer service/billing inquiry offices. 

(ix) Granite Peak suggests that (6) should require 
separate line items for distribution charges, transmission 
charges and ancillary services. Tom Schneider requests 
clarification on whether ancillary services are to be 
separately identified or included in transmission. RESPONSE: 
Senate Bill 390 does not indicate that ancillary services 
should be separately identified so the commission's rule does 
not require ancillary services to be identified separately 
from transmission service. Since the rule applies to small 
customers, not specifically identifying ancillary service 
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charges should not adversely affect the development of 
markets. (x) MPC-ESD suggests replacing the word "price" in 
(6) and (7) with "charge." RESPONSE: Because 69-B-409, MCA, 
refers to "charge," the rule has been amended. (xi) At (B), 
MPC-ESD requests the commission to clarify each component of 
each subtotal and each component of each total that must 
appear on the bill. RESPONSE: The rule as drafted is clear. 

(xii) Tom Schneider questions whether there is a 
distinction at (9) between "undesignated" partial payments and 
partial payments. At the hearing, he recommended striking the 
word "undesignated." MPC-ESD, too, recommends deletion of 
"undesignated" because customer designation of partial 
payments would create a difficult billing problem for the 
distribution utility. Enron suggests that (9) be limited to 
situations where a non-utility service provider is issuing a 
combined bill to a customer and the undesignated partial 
payment is due to a billing dispute with the non-utility 
service provider. RESPONSE: The commission does not adopt 
these suggestions. Where a customer is billed on one bill for 
the services of more than one entity, the customer should be 
able to designate the manner in which a payment that is not 
sufficient to cover the total multi-entity balance should be 
allocated to each entity's portion of the bill. (9) comes 
into play only when a customer neglects to designate the 
preferred allocation of a partial payment on a multi-entity 
bill. (xiii) Enron argues it is unfair to give a utility 
first position on undesignated partial payments when the 
partial payment is not the result of any action of the 
supplier. RESPONSE: The distribution utility is given first 
position in order to decrease the likelihood the customer will 
have his or her service shut off due to nonpayment. 

PART 7, COMMENTS ON RULE VI. ( i) Several commenters 
(Enron, DEQ, Tom Schneider and MPC-ESD) made suggestions 
regarding the establishment and operation of default 
suppliers. RESPONSE: Senate Bill 406 and House Bill 211, both 
enacted by the 1999 Legislature after the publication of this 
rulemaking notice, relate to the designation of electricity 
default suppliers and necessitate that the commission initiate 
further rulemaking on the subject of default suppliers. 
Senate Bill 406 requires the commission to adopt electricity 
default supplier licensing rules in accordance with the bill 
no later than December 1, 1999. The issues raised by 
commenters in this rulemaking will be addressed in the default 
supplier rulemaking. In the meantime, this rule, as amended, 
will be in effect. 

(ii) Tom Schneider requests clarification regarding 
whether the last sentence of ( 1) means that once a customer 
selects a competitive supplier he or she may not resume 
default supply service. RESPONSE: The sentence is not 
necessary and has been deleted. (iii) MPC-ESD suggests that 
(2) may incorrectly apply the commission's deposit and 
termination rules to the default supplier if the default 
supplier is not the distribution service provider. Granite 
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Peak Energy requests clarification of the intent of (2). 
RESPONSE: (2) reflects its intention that the default 
supplier has the ability to shut off a small customer's 
service; therefore, whether or not the default supplier is the 
regulated distribution service provider, it is subject to the 
commission's deposit and termination rules. (2) also provides 
a default supplier with some protection against high levels of 
uncollectible accounts by requiring a default supply customer 
to pay his or her bill owing to the default supplier before 
selecting a competitive supplier and by allowing the default 
supplier to disconnect service to a nonpaying customer, 
following the procedures prescribed in the commission's 
termination rules. 

(iv) Tom Schneider comments that the unique ability of 
the default supplier to disconnect nonpaying customers will 
stifle supplier competition and the development of alternative 
default supplier options. RESPONSE: The commission does not 
agree that providing default suppliers with the ability to 
disconnect service will stifle competition, but notes that the 
default supplier is the only supplier with the ability to 
disconnect a nonpaying customer's service because the default 
supplier has the same obligation to serve as regulated gas and 
electric utilities have traditionally had. Senate Bill 406 
and House Bill 211 allow the development of alternative 
electricity default supplier options. 

(v) In pre-hearing comments, MCC suggests eliminating (3) 
or modifying it to provide a commission approval process prior 
to any contractual shifting of default service obligations. 
In its post-hearing comments, MCC recommends that the 
commission adopt (1) to require the electric and natural gas 
distribution providers to act as default suppliers and further 
suggests elimination of (3), asserting that the commission 
should not provide by rule that utilities may contract away 
their default service obligations to third-party suppliers. 
MEIC comments that (3) is confusing because it is not clear 
whether it means the distribution utility may take bids for 
electricity supply while serving as the default provider and 
provider of last resort, or whether the distribution utility 
may auction away this responsibility. RESPONSE: The 
commission has revised (3) in response to MCC's and MEIC's 
concerns. 

(vi) MCC further maintains that in presuming that the 
distribution provider will be the default supplier, a single 
price will be obtained and aggregation of small customers will 
be possible. RESPONSE: The commission responds that other 
default supplier options will be considered as mandated by 
Senate Bill 406 and House Bill 211. (vii) MPC-ESD recommends 
that (3) should clarify that the competitive bid process is 
for the total default supplier service and not for individual 
contracts to provide that service. Because MPC already has 
contracts in place to bridge the transition period, it should 
not be vulnerable to falling market prices. RESPONSE: The 
future rulemaking referred to above will address this issue. 
(viii) Energy West and WMG&T suggest that (3) should be 
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revised so as not to limit the term of a default supplier to a 
given number of years. RESPONSE: The rule has been amended. 

(ix) MEIC suggests that any decision on default supplier 
designation should await likely legislative action. RESPONSE: 
The commission will propose a new set of default supplier 
rules as a result of legislative action, but this rule will be 
in effect until new ones are adopted. (x) MEIC is concerned 
that the default supplier rate will be high because the 
default supplier will serve a large number of customers who 
are unable to pay their bills, thus leaving those who can 
least afford it with expensive electricity or gas. RESPQNSE: 
It is not known at what rate default supply service will be 
offered, but nevertheless default supply service will be 
needed for those small customers who do not choose a 
competitive supplier and to ensure existing shutoff 
protections for those whose competitive supply contracts are 
terminated due to nonpayment. 

(xi) District XI HRC suggests the rule should describe in 
more detail the distribution utility's obligations and how 
default service will be obtained and priced. RESPONSE: These 
issues will be addressed in the future rulemaking referred to 
above. (xii) HRC urges adoption of a rule to require default 
service to be provided using the same rate design as currently 
exists for residential rates and to consider a requirement 
that default service be priced at a fixed rate over at least 
an annual time period. RESPONSE: Default supply rates are 
regulated, and the commission will address pricing issues as 
part of the ratemaking process. 

(xiii) MPC-ESD suggests adding a new part to this rule to 
allow a landlord to authorize the distribution utility to 
switch to a default supplier if a tenant's service is 
terminated and to require the default supplier to notify the 
landlord immediately of the switch. RESPONSE: The commission 
agrees and has amended Rule VII. 

(xiv) Big Horn believes this rule implies that the 
commission is regulating co-ops that "opt in" to competition. 
MECA comments that co-ops acting as default suppliers for 
members within their traditional service territories are not 
subject to commission authority and that the commission should 
not be able to impede service termination by for-profit 
cooperative affiliates. WMG&T and Glacier Electric suggest 
the rule should explicitly state that it does not apply to 
electric co-ops that have opened their service territories to 
competition. RESPONSE: The commission is not attempting to 
assert jurisdiction over co-ops; these rules do apply to a co­
op's for-profit supply affiliate operating outside the co-op's 
service area and using regulated distribution providers' 
facilities in the same way that it applies to other suppliers. 

PART 8, COMMENTS ON RULE VII. (i) Big Horn, MECA, WMG&T 
and Glacier Electric assert that this rule implies commission 
jurisdiction over co-ops that "opt in" to competition. 
RESPONSE: See Part 7, Comments (xiv) above. 
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(ii) Big Horn recommends making provisions to avoid 
manipulating the system where distribution and supply are 
provided by the same entity. RESPONSE: Regulated distribution 
utility service should not be denied or shut off due to a 
customer's nonpayment of unregulated supply service. A 
regulated distribution utility and its unregulated supply 
affiliate are not the same entity, but two different entities. 
(iii) While District XI HRC supports the rule, DEQ recommends 
revising this rule to reiterate the commission's winter 
shutoff policy and to specify which entity is responsible for 
applying it. RESPONSE: Regulated distribution utilities will 
continue to comply with the commission's termination rules, 
including the winter shutoff rules, and default suppliers will 
also comply with these rules as stated in Rule VI. 

(iv) MPC-ESD comments that it does not believe the 
metering entity should be the disconnection entity and 
suggests that this rule stand until more is known about 
competitive metering. RESPONSE: The commission notes that 
competitive metering is not an issue now, but if it becomes an 
issue, the commission will address it. (v) Tom Schneider 
argues that it is an unbalanced approach to allow default 
suppliers to disconnect service while foreclosing that option 
for competitive suppliers. RESPONSE: Default suppliers have 
an obligation to serve that is not shared by competitive 
suppliers. (vi) Mr. Schneider suggests that the licensing 
authority may provide the commission with an avenue to ensure 
the consumer protections sought while avoiding barriers to 
suppliers. RESPONSE: Competitive suppliers should be able to 
operate freely in the market with as few rules as necessary. 

PART 9. COMMENTS ON RULE VIII. ( i) Big Horn recommends 
modifying the requirement that the supplier complaint contact 
information be included on all communications to small 
customers to require it only when the reason for the 
communication is related to customer education. RESPONSE: 
The rule has been amended to eliminate the requirement 
entirely because the supplier contact information required by 
Rules II I, IV and V is sufficient. ( ii) District XI HRC 
recommends including more detail to clarify the policy and 
provides suggested language. RESPONSE: The commission agrees 
with the suggestion and has added several provisions to the 
rule to clarify the complaint procedure. (iii) MEIC suggests 
that suppliers and the commission keep a record of customer 
complaints and make those records available to the public. 
RESPONSE: The commission already keeps records of consumer 
complaints. The numbers and types of complaints about 
suppliers will continue to be available to the public. 

PART 10 1 COMMENTS ON RULE IX. (i) MECA recommends 
deleting this rule or modifying it to reflect that co-ops 
retain authority over the content of advertising claims made 
by their for-profit affiliates. Glacier Electric recommends 
that rural electric co-ops be specifically excluded from this 
rule. RESPONSE: This rule applies to advertising claims of 
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for-profit co-op supply affiliates providing supply service 
outside of the co-op's service territory. 

(ii) MEIC comments that it is not clear in (2) whether a 
customer bringing a fraudulent marketing complaint against a 
supplier will carry the burden to prove the case or whether 
the commission will pursue the complaint once it is received. 
MEIC recommends that if the customer carries the burden, then 
the costs should be reimbursed in some manner and, if the 
complaint is found to be valid, the supplier should provide 
the reimbursement. RESPONSE: On receipt of a fraudulent 
marketing complaint, the commission will investigate the 
allegation and decide whether to initiate a formal proceeding 
that provides due process to the accused supplier. A customer 
should not incur any costs by making a complaint. 

(iii) MPT&M, MPC-ESD and MDU assert that (3) should be 
deleted because the commission lacks jurisdiction over utility 
supply affiliates or co-op's for-profit supply affiliates, and 
the marketing activity prohibited in (3) is not an 
anticompetitive or abusive practice pursuant to 69-8-403 (8), 
MCA. MDU asserts that there are constitutional limits to 
regulation of advertising. RESPONSE: (3) ensures that supply 
affiliates of former vertically integrated utilities do not 
infer or imply in their advertising that the reputation that 
may have been earned by the former vertically integrated 
utility over the years is present in the newly formed supply 
affiliate. The supply affiliate is a different entity selling 
a different product, and the affiliate may not gain advantage 
in the competitive market by trading on the good name and 
reputation earned by the former vertically integrated utility. 

(iv) Energy West suggests modifying (3) so that the 
limitations apply only to unregulated supply affiliates of 
formerly vertically integrated, regulated public utilities 
when such entities are advertising, marketing and promoting 
services in the service territory of their affiliated utility 
for the commodity sold by their affiliated utility. RESPONSE: 
The commission revised (3) to provide that it will apply only 
to the supply affiliate promoting its service in the service 
territory of its affiliated utility. The commission did not 
adopt the suggestion that the limitations apply only when the 
same commodity is being sold. 

(v) WMG&T suggests that (3) improperly restricts electric 
co-ops from describing their for-profit businesses to 
potential customers and that the reference to for-profit 
affiliates of electric cooperatives be stricken. RESPONSE: 
The rule has been amended as suggested. 

(vi) WMG&T requests clarifying whether (3) would apply to 
suppliers other than those specifically referred to in the 
rule. RESPONSE: It does not. 

(vii) Energy West suggests replacing "retail energy 
services" in (3) with "previously regulated services" because 
"retail energy services" could be interpreted to prohibit 
affiliates from sales of any product. Energy West recommends 
striking the phrase "value, history, or economic benefits" as 
too vague. RESPONSE: The rule does not prohibit marketing of 
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any product, but only relates to the manner in which it is 
marketed. The commission disagrees that the terms are vague 
and responds that they are intended to prohibit supply 
affiliates from associating their service with that of the 
former vertically integrated regulated utility. 

(viii) MPT&M and MPC-ESD suggest deleting (4) because the 
commission has no jurisdiction to regulate and limit how a 
supplier advertises and (4) cannot be justified as consumer 
protection or prohibiting illegal practices. MPC-ESD also 
comments that the term "promotional material," if broadly 
interpreted, could include information presented by the 
distribution utility on customer bills and suggests clarifying 
the rule to exempt the distribution service provider's bill 
from this requirement. RESPONSE: The commission has deleted 
(4) but advises that when the commission initiates its 
rulemaking on environmental disclosure requirements, there 
will be an opportunity to reconsider the disclosure 
requirements for promotional material appearing in supplier 
advertising such as newspapers. 

(ix) MEIC recommends including specific definitions of 
what is meant by claims made in marketing materials. RESPONSE: 
The commission is reluctant to define the term so as not to 
limit the types of claims that may require investigation. 

(x) MPC-ESD notes its previous objections to the source 
and environmental disclosure requirements included in previous 
drafts of these rules, but indicate its preference from 
previous draft rules if the commission decides to re-insert 
them in the rules. MPC-ESD opposes any requirement that 
environmental labeling be included on customer bills. 
RESPONSE: Source and environmental disclosure requirements 
will be the subject of future rulemaking. 

~~#'-Ll,/L 
Reviewed By Robin A. Mcih;,i~ 

CERTIFIED TO THE SECRETARY OF STATE MAY 11, 1999. 

Montana Administrative Register 11-6/3/99 



-1259-

NOTICE OF FUNCTIONS OF ADMINISTRATIVE RULE REVIEW COMMITTEE 

Interim Committees and the Environmental Quality Council 

Administrative rule review is a function of interim 

committees and the Environmental Quality Council (EQC) . These 

interim committees and the EQC have administrative rule review, 

program evaluation, ~nd monitoring functions for the following 

executive branch agencies and the entities attached to agencies 

for administrative purposes. 

Business and Labor Interim Committee: 

• Department of Agriculture; 

• Department of Commerce; 

• Department of Labor and Industry; 

• Department of Livestock; 

• Department of Public Service Regulation; and 

• Office of the State Auditor and Insurance Commissioner. 

Education Interim Committee: 

• State Board of Education; 

• Board of Public Education; 

• Board of Regents of Higher Education; and 

• Office of Public Instruction. 

Children, Families, Health, and Human Services Interim 

Committee: 

• Department of Public Health and Human Services. 

Law, Justice, and Indian Affairs Interim Committee: 

• Department of Corrections; and 

• Department of Justice. 
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Revenue and Taxation Interim committee: 

~ Department of Revenue; and 

~ Department of Transportation. 

State Administration, Public Retirement Systems, 

Veterans' Affairs Interim Committee: 
. .l 

~ Department of Administration; 

~ Department of Military Affairs; and 

~ Office of the Secretary of State. 

Environmental Quality Council: 

• Department of Environmental Quality; 

• Department of Fish, Wildlife, and Parks; and 

~ Department of Natural Resources and Conservation. 

and 

These interim committees and the EQC have the authority to 

make recommendations to an agency regarding the adoption, 

amendment, or repeal of a rule or to request that the agency 

prepare a statement of the estimated economic impact of a 

proposal. They also may poll the members of the Legislature to 

determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt, 

amend, or repeal a rule. 

The interim committees and the EQC welcome comments and 

invite memhers of the public to appear before them or to send 

written statements in order to bring to their attention any 

difficulties with the existing or proposed rules. The mailing 

address is PO Box 201706, Helena, MT 59620-1706. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana !ARM! is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three,months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana !ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through March 
31, 1999. This table includes those rules adopted during the 
period April 1, 1999 through June 30, 1999 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1999, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1998 and 1999 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIQNS. Title 1 

1.2.419 

1.2.519 

1. 3.101 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions for the· Montana 
Administrative Register, p. 2856, 3223 
and other rules Model Rules of Procedure 
Amendment of the Sample Forms Attached to the Model 
Rules, p. 600 

APMINISTRAIIQN. Department of. Title 2 

I 

2.21.812 

Acquiring Services to Operate the State Charitable 
Giving Campaign, p. 561 
and other rules - Sick Leave Fund, p. 2133, 53 

(Public Employees• Retirement Board) 
2.43.403 and other rules - Membership, Service Credit, and 

Service Purchases in Retirement Systems Administered 
by the Board - Service Purchases - Social Security 
Coverage for the Employees of the State and Its 
Political Subdivisions, p. 932 

(State Compensation Insurance Fund) 
2.55.321 Calculation of Experience Rates, p. 2643, 3267 
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2.55.327· and other rules - Construction Industry Premium 
Credit Program - Definitions Individual Loss 
Sensitive Dividend Distribution Plan, p. 2776, 3268 

AGRIQULTURE. Pepartment of. Title 4 

I-IX Pesticide Reporting, Cleanup, and Pesticide 
Containment, p. 2924, 54 

4.10.1001 and other rules - Pesticide Enforcement, p. 1, 404 
4.12.1428 Assessment Fees on All Produce, p. 2934, 507 
4.12.3501 and other rules - Grading of Seed Potatoes, p. 677 

STAIE AUPJTQR. Title 6 

6.6.503 

6.6.801 
6.6.3101 
6.6.4001 
6.6.5090 

6.10.101 

and other rules - Medicare Supplement Insurance, 
p. 2325, 3269 
and other rules - Annuity Disclosures, p. 16, SOB 
and other rules - Long-term Care, p. 2193, 3271 
Valuation of Securities, p. 205, 639 
Rate Manual and Rate Restriction Guidelines, 
p. 2781' 3276 
and other rules - Registration - Unethical Practices 

Financial Requirements - Bonding - Books and 
Records Requirements in the Business of Securities, 
p. 2527, 56 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 3174, 509 

coMMERCE. Department of. Title 8 

8.2.208 Renewal Dates, p. 3178, 274 

(Board of Alternative Health Care) 
8.4.301 Fees, p. 431, 1121 

(Board of Athletics) 
8.8.2806 Fees, p. 433 

(Board of Barbers) 
8.10.405 Fee Schedule, p. 435 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rule - Fees - Renewal, p. 437 

(Board of Cosmetologists) 
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees, 

p. 439 

(Board of 
8.16.409 

11-6/3/99 

Dentistry) 
and other rules 
Panel - Dental 
Education in 
Restrictions -

- Dentist Mandatory CPR - Screening 
Hygiene Mandatory CPR - Continuing 
Anesthesia Requirements and 

Denturist Applications - Denturist 
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Examination Denturist Intern Renewal 
Requirements and Restrictions - Inspections-Sanitary 
Standards - Screening Panel - Out-of-State 
Applicants - 90-Day Guarantee, p. 2541, 3237, 209 

(State Electrical Board) 
8.18.407 Fee Schedule, p. 441 

(Board of 
8.20.402 
8.20.408 

8.20.417 

Hearing Aid Dispensers) 
Fees, p. 443 
and other rule - Unprofessional Conduct - Continuing 
Educational Requirements, p. 2350, 343 
Definitions, p. 207 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 445, 1122 

(Board of 
I 

8.28.403A 

8.28.420 
8.28.1501 

8.28.1508 

(Board of 
8.30.404 

8.30.407 

(Board of 
8.28.1508 

8.32.1409 

Medical Examiners) 
CUrriculum Approval for Applicants for Acupuncture 
License, p. 2936, 276 
Graduate Training Requirements for Foreign Medical 
Graduates, p. 2786, 275 
and other rules - Fee Schedule - Fees, p. 447 
and other rules Definitions Fees 
Unprofessional Conduct NCCPA Certification, 
p. 2783, 277 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22 

Funeral Service) 
and other rules - Applications - Licensure of Out­
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833, 
2959, 66 
Fee Schedule, p. 450 

Nursing) 
Quality Assurance of Advanced Practice Registered 
Nurse Practice, p. 22 
Prohibited IV Therapies, p. 563, 680 

(Board of Nursing Home Administrators) 
8.34.414 and other rule Examinations Fee Schedule, 

p. 453, 1123-
8.34.414 and other rule - Examinations - Fees, p. 2139, 2964, 

67 

(Board of Optometry) 
8.36.601 and other rule - Continuing Education Requirements 

- New Licensees, p. 3180, 511 

Montana Administrative Register 11-6/3/99 



(Soard of 
8.39.508 

(Soard of 
8.40.401 

8.40.404 
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outfitters) 
and other rules - Licensure--Renewal - Guide or 
Professional License - Safety Provisions - Standards 
for OUtfitters, Guides and Professional Guides -
Unprofessional Conduct and Misconduct, p. 241, 809 

Pharmacy) 
and other rules 
3103, 3200, 344 
Fee Schedule, p. 

- Practice of Pharmacy, p. 2353, 

455, 1124 

(Board of Professional Engineers and Land Surveyors) 
8.48.1105 Fee Schedule, p. 457 

(Board of Private Security Patrol Officers and Investigators) 
8.50.437 Fee Schedule, p. 459 

(Board of 
8.52.605A 

8.52.616 

(Board of 
8. 54.410 

8.54.410 

Psychologists) 
and other rules - Minimum Standards - Examination -
Continuing Education Program Options, p. 3182, 211 
Fee Schedule, p. 461, 1125 

Public Accountants) 
and other rule - Fee Schedule - Statement of Permit 
Holders, p. 463 
and other rules - Fee Schedule - Inactive Status and 
Reactivation - Basic Requirement - Alternatives and 
Exemptions, p. 2369, 212 

(Board of Real Estate Appraisers) 
8.57.412 Fees, p. 465 

(Board of Realty Regulation) 
8.58.301 and other rules - Definitions - Applications - Fees 

- Inactive Licenses - Trust Account Requirements -
Continuing Education Grounds for License 
Discipline General License Administration 
Requirements - Pre-licensing Education - License 
Renewal Inactive Licenses-Reactivation 
Continuing Property Management Education - Trust 
Account Requirements for Property Management 
Grounds for License Discipline for Property 
Management Licensees - Foreign Land Sales Practices 
Act, p. 24, 405 

8.58.419 and other rules - Grounds for License Discipline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 2788, 3277 

(Board of Respiratory Care Practitioners) 
8.59.402 Definitions, p. 997 
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8.60.410A and other rule 
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training, p. 2939, 
Eltaminations 

278 
8.60.413 Fees, p. 999 

Sanitarian-in-

(Board of Speech-Language Pathologiats and Audiologists) 
8. 62.402 and other rules Definitions Supervisor 

Responsibility - Schedule of Supervision - Non­
allowable Functions of Speech Aides - Functions of 
Audiology Aides, p. 3239, 408 

(Board of Veterinary Medicine) 
8.64.401 and other rules - Definitions - Continuing Education 

- Unprofessional Conduct, p. 3185, 411 
8.64.402 Fee Schedule, p. 467, 1126 
8.64.508 and other rule • Unprofessional Conduct - Record­

keeping Standards, p. 565 

(Building Codes Division) 
8.70.101 and other rules - Building codes Division, p. 1001 

and Measures Bureau) (Weights 
8.77.103 Weights and Measures Bureau - NIST Handbook 44, 

p. 469 
8.77.103 Weights and Measures Bureau - NIST Handbook 44, 

p. 325 
8.77.103 and other rule - NIST Handbook 44 - Receipt to be 

Left at Time of Delivery, p. 3188, 68 

(Board of Investments) 
8.97.1101 and other rules - Board of Investments, p. 1018 

(Local Government Assistance Division) 
I Administration of the 1999 Federal Community 

Development Block Grant Program, p. 3245 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Cbuncil, p. 471 
8.119.101 Tourism Advisory council, p. 327 

EDUCATIQN, Title 10 

(Superintendent of Public Inatruction) 
10.16.1101 and other rules - Procedures for Evaluation and 

Determination of Eligibility for Special Education 
and Related Services, p. 2233, 69 

(Board of Public Education) 
I-CCLXXXIV and other rules - Content and Performance Standards 

for Literature, Writing, Speaking and Listening, 
Media Literacy, Science, Health, Technology, World 
Languages, ~eading and Mathematics, p. 1030 

(State Library) 
10.102.4001 Reimbursement to Librariea for Interlibrary Loans, 

p. 1563, 3104 
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FISH. WILDLIFE. AND fARKS, Department of. Title 12 

and other rules - Game Farms, p. 2646, 79 12.6.1501 

(Fish, 
I-IX 

Wildlife, and Parks Commission) 

12.6.901 

12.9.801 

Creating "Primitive Fishing Access Site Designation" 
Where Site Development and Maintenance are Limited, 
p. 1991, 91 
Limiting the Use of Motor-propelled Water Craft on 
Various Bodies of Water Within the Thompson Chain of 
Lakes Area, p. 1996, 3278 
Creating Game Damage Hunt Rosters, p. 473 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
12.3.123 and other rule - License Refunds, p. 43, 413 

ENVIRONMENTAL OU&LITX. Qepartment of. Title 17 

I-VI CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264, 
2941, 837 

17.56.1001 and other rule c Underground Storage Tanks - Tank 
Fee Schedule - upgrading of Existing UST Systems, 
p. 2547, 3108 

(Board of Environmental Review) 
I and other rules - Public Water Supply - Public Water 

and Sewage System Requirements, p. 578 
I Water Quality - Temporary Water Quality Standards 

for Daisy Creek, the Stillwater River, and Fisher 
Creek, p. 482 

I & II and other rules Air Quality Air Quality 
Transportation - General Conformity Determinations, 
p. 244 

17.8.301 and other rules - Air Quality - Maximum Achievable 
Control Technology (MACT) Approval for Hazardous Air 
Pollutants, p. 572 

17.8.302 and other rule Air Quality Adopting and 
Incorporating by Reference Emission Guidelines for 
Hospital/Medical/Infectious Waste Incinerators, 
p. 2373, 3106 

17.8.321 Air Quality- Opacity Limits and Other Requirements 
for Kraft Pulp Mills, p. 2398, 279 

17.8.601 and other rules - Air Quality - Open Burning, p. 568 
17.8.705 and other rules - Air Quality - De Minimis Changes 

that May Be Made to a Facility Without an 
Application to Revise the Facility's Air Quality 
Permit, p. 261 

17.24.101 and other rules - Hard Rock - Hard Rock Mining 
Reclamation, p. 2376, 2994, 640 

17.24.301 and other rules - Coal and Uranium Mining Program 
Rules for the Industrial and Energy Minerals Bureau, 
p. 2995, 811 
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17.30.602 

17.30.602 

17.38.215 

(Petroleum 
17.58.331 
17.58.336 
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and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation - Ground 
Water Pollution Control System, p. 471 
and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, 
p. 1835, 94 
Public Water Supply Bacteriological Quality 
Samples for Public Water Supply Systems, p. 257 

Tank Release Compensation Board) 
Assent to Audit Requirements, p. 2245, 3112 
and other rules - Review and Determination of 
and Charges, p. 682 

Claims 

TBANSPORIATIQN. Department of. Title 18 

I-III 

I-lii 

I-IV 

I-V 

Setting Policy for Waiver and Suspension of Motor 
Fuel Penalties, p. 2666, 513 
and other rules - Alcohol Tax Incentive Program, 
p. 2144, 3113 
and other rules - Special Fuel Users Tax, Dealers 
and LPG Tax, p. 2797, 645 
Procedures for Dealers of Compressed Natural Gas 
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671, 
515, 651 

QQRRECIIQNS. Oepartrnent of. Title 20 

I-VI 

I-XI 

20.9.501 

Parole of a Youth Confined in a State Youth 
Correctional Facility, p. 2943, 214 
Siting, Establishment, and Expansion of Prerelease 
Centers in the State of Montana, p. 2675, 3114 
and other rules Licensure of Youth Detention 
Facilities, p. 2813, 121 

(Board of Pardons and Parole) 
20.25.101 and other rules - Board of Pardons and Parole, 

p. 3248, 290 

JUSTICE· Department of. Title 23 

I-IV 

1.3.101 

Permitting the Referral of Department of Justice 
Debts to the Department of Administration or Other 
Agency Designated by Law, p. 399, 984 
and other rules Model Rules of Procedure 
Amendment of the Sample Forms Attached to the Model 
Rules, p. 600 

LA80R AND INDQSTRY, Department of. Title 24 

24.16. 9003 and other rule - Incorporation by Reference to 
Federal Davis-Bacon Wage Rates, p. 611 

24.16.9007 Montana's Prevailing Wage Rates - Non-construction 
Services, p. 615 

24.16. 9007 Incorporation by Reference of Federal Davis-Bacon 
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24.35.202 
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Wage Rates, p. 3249 
Occupational Safety and Health Standards for Public 
Sector Employment, p. 617 
and other rules - Independent Contractor Central 
Unit, p. 621, 684 

(Human Rights Commission) 
I-XIV and other rules - Organi~ation and Functions of the 

Montana Human Rights Commission, p. 1851, 3201 

LivESTOCK. Department of. Title 32 

I & II Inspector Examination - Certification, p. 47 
I-XXV Regulation of Game Farms in the State of Montana, 

p. 2681, 136 
(Board of Livestock) 
I Emergency Adoption - Chronic Wasting Disease and 

Importation Restrictions on Game Farm Animals, 
p. 3115 

I-XI Chronic Wasting Disease, p. 265, 652 
32.8.101 Incorporation by Reference of the Procedures 

Governing the Cooperative State-Public Health 
Service/Food and Drug Administration Program for 
Certification of Interstate Milk Shippers, p. 2699, 
144 

MILITARY AFFAIRS, Department of. Title 34 

I-VI Administration of the Education Benefit Program for 
the Montana National Guard, p. 49 

PQELIC HEALTH AND HUMAN SERVICES. Department of. Title 37 

I & II and other rules - State Facility Reimbursement, 
p. 492 

I-III and other rules - Transfer from the Department of 
Family Services - Child Care Assistance, p. 2408, 
3117 

I-IV and other rules - Nursing Facilities, p. 696 
I-XV and other rules - Families Achieving Independence in 

Montana (FAIM), p. 1592, 3284 
I-XXV and other rules - AFDC Foster Care, p. 964 
I-XXV and other rules Standards for Licensing of 

Laboratories Conducting Analyses of Public Water 
Supplies, p. 3080, 291 

I-XLI and other rules - Coverage and Reimbursement of 
Mental Health Services for Medicaid Eligible and 
Certain Other Low Income Individuals, p. 723 

11.5.901 and other rules - Transfer from the Department of 
Family Services - Home Attendant services, p. 3218 

16.29.101 and other rules - Public Health Control Measures for 
Dead Human Bodies, p. 2428, 345 

16.30.801 and other rules Control of Transmission of 
Infectious Diseases to Emergency Medical Service 
Providers, p. 488, 1127 

16.32.320 Hospital Swing Beds, p. 1890, 146 
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16.38.307 
37.12.310 

37.70.406 

37.80.202 
46.8.101 

46.12.502A 

46.12.503 
46.12.514 

46.12.572 
46.12.601 
46.12.3001 

46.18.305 

46.20.103 

46.20.103 

46.20.106 
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State Laboratory Fees for Analyses, p. 628 
and other rule - Laboratory License Fees - Duration 
of a License, p. 625 
and other rules - Low Income Energy Assistance 
Program, p. 2551, 414 
Child Care Assistance, p. 685 
and other rules - Transfer from the Oepartment of 
Social and Rehabilitation Services - Developmental 
Disabilities Program, p. 3124 
and other rules - Resource Based Relative Value 
Scale (RBRVS), p. 800 
and other rules - Inpatient Hospitals, p. 690 
and other rules - l!:arly and Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) - Private 
Duty Nursing Services, p. 1894, 3219 

and other rule - Ambulatory Surgical Centers, p. 944 
and other rules - Medicaid Dental Services, p. 955 
and other rules - Medicaid Eligibility, p. 1660, 
3281 
and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WoRe) -
Other Employment and Training Activities, p. 1676, 
3303 
and other rules - Montana Mental Health Access Plan, 
p. 3258, 308 
and other rules - Montana Mental Health Access Plan, 
p. 2843, 3307 
and other rules - Montana Mental Health Access Plan, 
p. 3252, 355 

PQBLIC SERYICE REGQLATIQN. Department of. Title 38 

I-IX 

38.5.2202 
38.5.2502 

38.5.3801 

38.5.3801 

and other rule - Consumer Information and Protection 
Rules Application to Restructured Electric and 
Natural Gas Industries, p. 3191 
and other rule - Pipeline Safety, p. 2947, 153 
Responsibility tor the Expense of Maintaining Water 
Utility Servi~e Pipes Application for Water 
Service, p. 2557, 3220 
and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517 
and other rules - Slamming, p. 329 

REVENUE· pepartment of. Title 42 

I-IV Universal Access Fund Surcharge, p. 2468, 3137 
42.12.104 and other rules Lottery Process for Liquor 

Licensing, p. 2441, 3132, 3221 
42.12.106 and other rules - Liquor Licenses, p. 335 
42.20. 454 and other rules - Real and Personal Property Tax 

Rules, p. 3263, 309 
42.21.113 and other rules Personal Property Trended 

Depreciation Schedules and Valuations for the 1999 
Tax Year, p. 2451, 3316, 154 

42.22.1311 and other rule - Industrial Property Trend Factors, 
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p. 2949, 3318 

SECRETARY OF SIATE. Title 44 

1.2.419 

1.2.519 

44.14.101 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2701, 3138 
Basic Format Instructions for the Montana 
Administrative Register, p. 2856, 3223 
and other rule - Retention of Records Stored on 
Digital Media, p. 341 

(Commissioner of Political Practices) 
44 .10. 321 and other rules - Reporting of Contributions and 

E~penditures, p. 635 
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