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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section containg
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’'s opinions and state
declaratory rulings. Special notices and tables are found at
the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the

Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE BOARD OF QPTOMETRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining ). OF ARM 8.36.804 APPROVED
to approved drugs ) DRUGS

NO PUBLIC HEARING CONTEMPLATED

TO: All Concerned Persons:

1. On July 3, 1999, the Board of Optometry proposes to
amend the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8.36.804 . APPROVED DRUGS (1) . The following
1 if1 : £ d I inin . ai i i

(b) and (c) will remain the same, but will be renumbered
(€£) and (g)."

Auth: Sec. 37-10-202, MCA; IMP, Sec. 37-10-101, 37-10-
304, MCA

REASON: The Montana Legislature passed House Bill 85 in the
1999 session which allows optometrists to treat Glaucoma. This
amendment will implement that bill by stating that anti-
glaucoma drugs can be prescribed by an optometrist.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the

MAR Notice No. 8-36-28 : 11-6/3/99
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Board of Optometry, 111 N. Jackson, P.0Q. Box 200513, Helena,
Montana 59620-0513, or by facsimile to (406) 444-1667, to be
received no later than 5:00 p.m., July 1, 1999.

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any comments he
has to the Board of Optometry, 111 N, Jackson, P.0Q. Box 200513,
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667,
to be received no later than 5:00 p.m., July 1, 1999.

5. If the Board receives requests for a public hearing on
the proposed amendment from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendment, from the Administrative Rule Review
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 27 based on
the 267 licensees in Montana.

6. Persons who wish to be informed of all Board of
Optometry administrative rulemaking proceedings, or other
administrative proceedings, may be placed on a list of
interested persons by advising the Board in writing at 111
North Jackson, P.0. Box 200513, Helena, Montana 59620-0513 or
by phone at (406) 444-5924.

BOARD OF OPTOMETRY
CHARLIENE STAFFANSON, CHAIRMAN

Sy

BY: [ éw “n_ (Saclty
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ya.
( K
F%
ANNIE M. BARTOS RULE REVIEWER

Certified to the Secretary of State, May 21, 1999.
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF ARM 8.57.101 BOARD

to board organization and ) ORGANIZATION AND B.57.411
continuing education ) CONTINUING EDUCATION

NO PUBLIC HEARING CONTEMPLATED

TO: All Concerned Persons:

1. On July 3, 1999, the Board of Real Estate Appraisers
proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.57.201 BOARD ORGANIZATION (1) will remain the same.
{2) One person jin attendance at a ecreening panel or

Auth: Sec, 37-54-105, MCA; IMP, Sec. 2-4-201,

REASON; To clarify a policy used by the Board when
conducting screening panel and adjudicative panel meetings.

"8.57.411 CONTINUING EDUCATION (1) through (4) will

remain the same.

of—the—45-hours—needed,—canrbe—carrredover tothenext—renewal
Y et F aprdad ¢ . i 3 rwal
+ 3 —3-"
Auth: Sec., 37-1-131, 37-1-306, 37—54-105, MCA; IME, Sec.
37-1-131, 37-1-306, 37-54-105, 37-54-210, 37-54-303, 37-54-310,
MCA

REASON: This amendment is being proposed to conform to the
national criteria as mandated by federal law.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Real Estate Appraisers, 111 N. Jackson, P.O. Box
200513, Helena, Montana 59620-0513, or by facsimile to (406)
444-1667, to be received no later than 5:00 p.m., July 1, 1999.

4. If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Real Estate Appraisers, 111 N.
Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, or by
facsimile to (406) 444-1667, to be received no later than 5:00
p.m., July 1, 1999.

MAR Notice No. 8-57-12 11-6/3/99
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5. If the Board receives requests for a public hearing on
the proposed amendments from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendments, from the Administrative Rule Review
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 42 based on
the 420 licensees in Montana.

6. Persong who wish to be informed of all Board of Real
Estate Appraisers administrative rulemaking proceedings, or
other administrative proceedings, may be placed on a list of
interested persons by advising the Board in writing at 111
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or
by phone at (406} 444-3561.

BOARD OF REAL ESTATE APPRAISERS
A. FARRELL ROSE, CHAIRMAN

@]
BY: ( v T Aadbe

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

.

2
ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 21, 1999.

11-6/3/99 MAR Notice No. 8-57-12
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of
amendment of 17.8.102,
17.8.103, 17.8.106,
17.8.202, 17.8.204,
17.8.206, 17.8.302 and
17.8.316 pertaining to
air quality
incorporation by
reference rules

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT

(AIR QUALITY)

TO: All Interested Persons

1. On July 7, 1999, at 1:30 p.m. or as soon thereafter as
the matter may be heard, the Board will hold a public hearing in
Room 44 of the Metcalf Building, 1520 East Sixth Avenue, Helena,
Montana, to consider the proposed amendments of the above-
captioned rules.

The Board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing. If
you need an accommodation, contact the Board no later than 5§
p.m., June 30, 1999, to advise us of the nature of the
accommodation you need. Please contact the Board at P.0O. Box
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

2. The rules as proposed to be amended appear as follows.
Matter to be added is underlined. Matter to be deleted is
interlined.

17.8.102 INCORPORATION BY REFERENCE--PUBLICATION DATES ANP
AVAILABILITY QF REFERENCED DOCUMENTS (1) Unless expressly

provided otherwise, in this chapter where the board has:

(a) adopted a federal regulation by reference, the
reference is to the July 1, 289% 1998, edition of the Code of
Federal Regulations (CFR);

(b} and (¢) Remain the same.

(d) =adopted another rule of the department or of another
agency of the state of Montana by reference, the reference is to
the December 31, +99% 1998, edition of the Administrative Rules
of Montana (ARM),

AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA

17.8.103 INCORPORATION BY REFERENCE (1) through (1) (i)
Remain the same.
{j) 40 CFR Part 63 +56—FR—2%369—Jure—13—3933), which
sets forth 3
3 eneral ireme n
miggi 8 rdg f azardo air utan uy
cat

(k) the Montana sSource #Testingpretesceci—and-precedures
mManual (dudy-3084 March 1999 ed.), which is a department manual

MAR Notice No. 17-097 11-6/3/99
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setting forth sampling and data collection, recording, analysis
and transmittal requirementl,
(1) the

Systems, Volume I: A Field Guide to Environmental Quality
Agpurance (EPA-600/9—3%6-—685 R-94/038a, revised Bee—3964 April
1994)- ¥el—3%; EPA Handbook for Air Pollution Meagurement
Systems, Volume -II: Ambient Ajr Specifjc Methods (EPA-600/4—
I7ep%e R-94/038h, revised Jan—3083 April 19 2 )+ ¥el—IF; EPA
ment Volum :
Stationary Source Specific Methods (EPA- 600/4—4qhee4b gglggﬂg,
revised dJem—3582 September 1994)+ ¥Wel—IF¥; and, EPA Handbook
iQ;_Ai;_E9llu&1gn_Mga§uzgmﬁnL,§xaLgm§L_!Qlumﬁ_l_A_Mggggzglgglgg;
Methody (EPA-600/4-82-060 R-94/038d, Felk--3583 March 1995),
¥ which is a federal agency manual end—reguletions settlng
forth sampling and data collection, recording, analysis and
transmittal requirements; -
(m) through (4) Remain the same.
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA

0 TIN OTOCOL (1) (a) Remains the same.

(b) All emission source testing, sampling and data
collection, recording, analysis, and transmittal must be
performed as specified in the Montana eSource tTestimgpretecot

anual, unless alternate equivalent requirements
are determined by the department and the source to be
appropriate, and prior written approval has been obtained from
the department. If the use of an alternative test method
requires approval by the administrator, that approval must also
be obtained.

(c) Unless otherwise sgpecified in the Montana sSource
£Testing—protocol—and—precedures—mManual or elsewhere in this
chapter, all emission source testing must be performed as
specified in any applicable sampling method contained in: 40 CFR
Part 60, Appendix A; 40 CFR Part 60, Appendix B; 40 CFR Part 61,
Appendix B; 40 CFR Part 51, Appendix M; 40 CFR Part 51, Appendix
P, and; 40 CFR Part 63 +5G~FR—%#&G&——G&ne—*%——&99}+. Such
emlssion source testing must also be performed in compliance
with the requirements of the H6—EPA—gqualityesserance—moanvel EPA
Handbogk for Air Pellution Mgasurement Systems. Alternative
equivalent requirements may be used if the department and the
source have determined that such alternative equivalent
requirements are appropriate, and prior written approval has
been obtained from the department. If approval by the
administrator of an alternative test method is required, that
approval must also be obtained.

(d) Remaing the same.

(e) Any changes to the Montana #Source &Testingpretecel
and—precedures—mManual shall follow the appropriate rulemaking
procedures.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

7.8, INCORP 10N BY ERENCE (1) and (1) (a) Remain
the same.

11-6/3/99 MAR Notice No. 17-097
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(b) the—tnited—Etates—Environmental —Pwotection—hgeney

ea el v m
ngli;x Assurance, (EPA/600/R-94/038a, revised April 1994); Vel-
v

¥ EPA Handbook for Air Pollution Meagurement Systems, Volume
Ambjent Air Specific Methods, (EPA/600/R-94/038b, revised
Apnl 19947); ¥er—*¥:- EPA_Handbook for Air Pollution
Meagurement Systemsg, Volume IIJ: Stationaxry Source Specific
Methods, (EPA/600/4—44¥024b R-94/038¢, revised August—3088
i and., ¥el—3¥¥- EPA Handbook for aix Pollutjon.
Meagurement Systems, Volume IV: Meteorologjcal Methoda, (EPA#+
-600/R-94/038d, rev1sed April—39394 March 1995+—and—Vedl—WNr
, a federal manual
specifying Bampllng and data collection, recording, analysis and
transmittal requirements;
{(c) Remains the same.
(d) 40 CFR Part 50,
spec1fy1ng the national ambient air quality standards and
ambient air quality monitoring reference methods;
(1) (e) through (4) Remain the same.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

17.8.204 AMBIENT AIR MONITORING (1) Remains the same.

(2) Except as otherwise provided in this chapter, or
unless written approval is obtained from the department for an
exemption from a gpecific part of the Montana Quality Assurance
Project Plan Memwat, all sampling and data collection,
recording, analysis, and transmittal, including but not limited
to site selection, precision and accuracy determinations, data
validation procedures and criteria, preventive maintenance,
equipment repairs, and equipment selection must be performed as
specified in the Montana Quality Assurance Project Plan Manuad,
incorporated by reference in ARM 17.8.202, except when more
gtringent requirements are determined by the department to be
necessary pursuant to the

Suality—Aassuranse—~Manuald ok
Meagurement Systems, or 40 CFR Part 50 4ireludingAppendices—h
threugh—E, Part 53 ineluding—hppendis—#, and Part 58 imeluding

also incorporated by reference in ARM
17.8.202, at which time the latter 2 documents shall be adhered
to for the specific exception.
(3) Remains the same.
AUTH: 75-2-111, MCA; IMP: 75-2-201, 75-2-202, MCA

17.8.206 METHODS AND DATA (1) Except as otherwise
provided in this subchapter, or unless written approval is
obtained from the department for an exemption from a specific
part of the Montana Quality Assurance Project Plan Mamual, all
sampling and data collection, recording, analysis and
transmittal, including but not 1limited to saite selection,
calibrations, precision and accuracy determinations must be
performed as specified in the Montana Quality Assurance Proiect
Plan , incorporated by reference in ARM 17.8.202, except
when more stringent requirements are contained in the Y&

MAR Notice No. 17-097 11-6/3/99
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Envirenmental—Protection--Ageney—guality—pesurance—Manuatd EPA
mm;mmmﬁmm or 40 CFR Part 50
peluding-Appendicen—h-vhreungh-B, Part 53

and Part 58 imeluding-Appendices—Athreugh-8, also 1ncorporated
by reference in ARM 17.8.202.

(2) and (3) Remain the same.
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA

17.8,302 INCORPORATION BY REFERENCE (1) For the purposes
of this subchapter, the board hereby adopts and incorporates
herein by reference the following:

~ (d) Remains the same, but is renumbered (a);
+e} (b) 40 CFR Part 60, which pertains to standards of
performance for new stationary sources and modifications+

’ 1}
(f) through (h) Remain the same, but are renumbered (c¢)
through (e).
-+ iil 40 CFR Part 63, specifying emission ~standards for
hazardous alr pollutant source categories 4

(2) through (4) Remain the same.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

17.8.31 NCINERAT (1) through (4) Remain the same.
11-6/3/99 MAR Notice No. 17-097
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(5) This rule appliea to performance tests for determining
emissions of particulate matter from incinerators. All
performance tests shall be conducted while the affected facility
is burning eolid or hazardous waste representative of normal
operation. Testing shall be conducted in accordance with ARM
17.8.106 and the Montana Source TestingPretoesl—amd-Preceduxes
Manual.

{6) Remains the same.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

3. The Board is proposing the amendments to ARM 17.8.102
to update the incorporations by reference by adopting the most
recent editions of the Code of Federal Regulations, the Montana
Code Annotated and the Administrative Rules of Montana. These
proposed amendments are necessary to allow the Department to
follow the most recent editions of state statutes and rules and
federal regulations. The failure to adopt the most recent
edition of the Code of Federal Regqulations may result in the
loss of primacy for the air program.

The Board is proposing the amendments to  ARM
17.8.103(1) (1), 17.8.106(1)(c), 17.8.202(1)(b), 17.8.204(2), and
17.8.206(1) to include the correct references to the EPA
Handbook for Air Pollution Measurement Systems, and to make the
references in the rules consistent. The EPA Handboock is a
federal manual that specifies requirements for ambient air
monitoring and stationary source testing, including sampling and
data collection, recording, analysis and transmittal. The EPA
Handbook is regularly updated to reflect new technology and
methodology. In addition to the editorial corrections noted
above, these amendments incorporate by reference more recent
editions of parts of the EPA handbook, specifically Volume IIIX
entitled Stationary Source Specific Methods, and Volume IV
entitled Meteorclogical Methods., These amendments are necessary
to allow the Department to follow the most recent edition of the
federal EPA Handbook.

The Board is proposing the amendments to ARM 17.8.103(1) (k)
to incorporate by reference a more recent edition of the Montana
Source Test Manual (formerly the Montana Source Testing Protocol
and Procedures Manual). The Montana Source Test Manual is a
manual of the Department of Environmental Quality that sets
forth requirements for stationary source sampling and data
collection, recording, analysis, and transmittal. Most of the
changes clarify the requirements in the Manual, or represent
editorial revisions.

The Manual is being revised to clarify that the failure of
a source to reach maximum operating capacity does not relieve it
from the obligation to perform a socurce test. The obligation of
a source to conduct a source test is not addressed by the
Manual, and is not dependent upon the ability of a source to
reach maximum operating capacity. This change is necessary to
clarify this relationship. Further, the revisions to the Manual
clarify that if the source test is not performed at maximum
operating c¢apacity, then the operating rate achieved during
testing will be considered representative of the maximum

MAR Notice No. 17-097 11-6/3/99
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permitted operating capacity until compliance can be
demongtrated at a higher rate. This language is necessary to
avoid confusion and to foreclose the poassibility that a source
could be in violation of its emission limit when operating at
maximum operating capacity.

The Manual is also being revised to clarify that the
absence of cyclonic flow must be verified if the stack
configuration is conducive to cyclonic flow on all intended
stack sampling locations. Although this is implicit in the
current version of the Manual, which references EPA Method 1,
the Board believes this change is necessary to explicitly state
this requirement and minimize confusion over its application.

Other revisions to the Manual are proposed by the Board to
clarify that the Manual does not impose a reguirement for
*back-half testing" to determine condensable particulate
emissionsg, but merely specifies the proper proceduresg for such
testing. The requirement for "back-half testing" comes from
state emission limitg that apply to all particulate emissions,
not just the fine particulate emissions governed by federal
requirements. The Board also proposes to review the Manual to
clarify the formula to be used to determine heat input when a
source has no feagible method for determining fuel feed rates.
These changea are necessary to minimize confusion over
application of these provisgions.

The Board is proposing to change the Manual to provide that
if a source test report is not reviewed by the Department within
90 days of receipt, this does not represent automatic approval
of the test. Currently, if the Department fails to notify the
source within 90 days of receipt of the report, it is deemed to
be automatically accepted by the Department. The Board does not
believe it is appropriate for possible noncompliance to be
sanctioned by the procedural failure to conduct a timely review.
Under the proposed change, if the Department is unable to
complete its review within 90 days, it must notify the source
and provide a time frame for completion of the review. The
approach proposed by the Board represents a reasonable balance
between the interests of the Department in verifying that source
tests have been done correctly, and the gource in knowing its
compliance status.

The propoged amendments to ARM 17.8.106 and 17.8.316 are
necessary to reflect that the name of the manual has been
changed.

For more detailed information regarding the specific
proposed changes to the gtandards, a copy of the Montana Source
Test Manual (April 1999 edition) may be obtained from the
Department upon request, The April 1999 edition of the manual
indicates each proposed change by interlining of the material to
be removed and underlining of the material to be added.

The Board is proposing the amendments to ARM 17.8.103(1) (j)
becaugse the scope and purpose of 40 CQFR Part 63 has
significantly expanded from when this language was first
adopted. These federal regulations now c¢ontain general
requirements and emission standards for hazardous air pollutant
source categories, and these amendments are necessary to reflect

11-6/3/99 MAR Notice No. 17-097



-1197-

this change. The deletion of the Federal Register reference
from both this rule and ARM 17.8.106(1) (c) is neceseary because
the reference is outdated.

The Board is proposing amendments to ARM 17.8.202(1) (d),
17.8.204(2}), and 17.8.302(1)(a), (b), (c), (e), (i), (j) and (k)
to remove language that is now superflucus because of the
incorporation by reference of the July 1, 1998, edition of the
Code of Federal Regulations. Separate references to the specific
subparts and appendices of 40 CFR Parts 50, 53, 58, 60 and 63
are no longer necessary, as such provisions are contained in the
1998 CFR.

The Board is proposing editorial changes to ARM 17.8.204(2)
and 17.8.206(1) to make the reference to the Montana Quality
Assurance Project Plan consistent with ARM 17.8.202(1) (a).

4, Interested persons may submit their data, views or
arguments concerning the proposed rules either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.0O. Box
200901, Helena, Montana, 59620-0901, no later than July 14,
1999, To be guaranteed consideration, the comments must be
postmarked on or before that date.

5. James B. Wheelis, Board Attorney, has been appointed
to preside over and conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbasge
JOE GERBASE, Chairperson

Reviewed by:

David Rugoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State May 21, 1999,

MAR Notice No. 17-097 11-6/3/99
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING
amendment of 17.30.1341 ) ON PROPOSED AMENDMENT
pertaining to permit )

)

requirements of lagoons (WATER QUALITY)

TO: All Interested Persons

1. on June 23, 1999, at 1:30 p.m. or as soon thereafter
as the matter may be heard, the Board will hold a public hearing
in Room 35 of the Metcalf Building, 1520 East Sixth Avenue,
Helena, Montana, to consider the proposed amendment of the
above-captioned rule,

The Board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing. If
you need an accommodation, contact the Board no later than 5
p.m., June 14, 1999, to advise us of the nature of the
accommodation you need. Please contact the Board at P.0O. Box
200901, Helena, Montana, 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

2. The rule as proposed to be amended appears as follows.
Matter.to be added is underlined. Matter to be deleted is
interlined.

17.30.1341 NERAL PERMITS (1) through (1) (g) Remain the
same ,
(h) ecommenr—faculeative domestic sewage treatment lagoons;
(i) through (12) Remain the same.
AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

3. The Water Quality Act at § 75-5-401, MCA, authorizes
the Board to adopt rules governing the issuance of permits to
discharge sewage and other wastes into state waters. ARM
17.30.1341 lists general permits that may be authorized if they
meet the criteria of 40 CFR 122.28.

The criteria of 40 CFR 122.28 require in pertinent part
that general permits for similar discharges meet the following
conditions:

{(a) Involve the same or substantially similar types of
operations;

(b) Discharge the same types of wastes;

(¢} Require the same effluent limitations, operating
conditions, or standards for sewage use or disposal;

(d) Require the same or similar monitoring; and

(e) In the opinion of the Director, are more appropriately
controlled under a general permit than under individual permits.

Currently 29 domestic sewage treatment lagoons are
authorized to operate under the general permit category titled
"common facultative sewage lagoons". This term usually refers

11-6/3/99 MAR Notice No. 17-098
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to lagoons without mechanical aeration. However, subsequent to
issuance of these authorizations, about 5 of these permittees
upgraded their facilities by adding mechanical aeration. This
presents no practical problem because the terms of the general
discharge permit for "common facultative sewage lagoons" are
equally appropriate for many lagoons that have mechanical
aeration. The problem arises because the title of the category
of general permit, "common facultative sewage lagoons", may
legally preclude authorizing these mechanically aerated systems
under a general permit. The proposed change would allow these
authorizations to continue and would allow about 8 additional
permittees with individual permits to be authorized under the
general permit. The Department would retain authority under ARM
17.30.1341(4) to deny coverage under the general permit for
domestic sewage treatment lagoon systems and require an
individual permit where the Department determines that
additional requirements are necessary to protect water quality.

4. Interested persons may submit their data, views or
arguments concerning the proposed rules either in writing or
orally at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.O. Box
200901, Helena, Montana, 59620-0901, no later than June 30,

1999. To be guaranteed consideration, the comments must be
postmarked on or before that date.
5. James B, Wheelis, Board Attorney, has been appointed

to preside over and conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:
David Rusoff

David Rusoff, Rule Reviewer

Certified to the Secretary of State May 21, 1999,
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BEFORE THE STATE ELECTRICAL BOARD
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendwent ) NOTICE OF AMENDMENT OF ARM
of a rule pertaining to fees ) 8.18.407 FEE SCHEDULE

TO: All Concerned Persons:

1. On March 25, 1999, the State Electrical Board
published a notice of proposed amendment of the above-stated
rule at page 441, 1999 Montana Administrative Register, issue
number 6.

2. The Board has amended the rule exactly as proposed.

3. The Board has thoroughly considered all comments and
testimony received. Those comments, and the Board's responses
thereto, are as follows:

The Board received two comments expressing
concern with the non-refundable application and license fee.
RESPONSE: The Board would like to note that the fee is
set commensurate with the cost of administering the program and
processing the application and license. Even when an applicant
does not achieve licensure, time is expended by the program
manager processing the application.

STATE ELECTRICAL BOARD
GENE KOLSTAD, PRESIDENT

BY: (Zm M [Sandes

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

é<;Ztkl 21 2;21&4;&3

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 21, 1999.
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BEFORE THE BOARD OF FUNERAL SERVICE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF ARM
of a rule pertaining to fees }) 8.30.407 FEE SCHEDULE

TO: All Concerned Persons:

1. On March 25, 1999, the Board of Funeral Service
published a notice of public hearing on the proposed amendment
of the above-stated rule at page 450, 1999 Montana
Administrative Register, issue number 6. The hearing was held
on April 14, 1999, in Helena, Montana.

2. The Board has amended the rule exactly as proposed.

3. The Board has thoroughly considered all comments and
testimony received. Those comments, and the Board's responses
thereto, are as follows:

COMMENT NO, 1: One comment was received from Central
Montana Memorial Gardens in Lewistown, Montana, expressing
concern about the amount of the fee proposed.

RESPONSE: This commentor is a nonprofit cemetery
asgociation and is exempt from licensure requirements pursuant
to Mont. Code Ann. §37-19-803, MCA.

COMMENT NO, 2: One comment was received expressing
concern with the increase in the license fee from $60 to $125.
The commentor stated that he would need to raise hisg rates to
cover the increase and felt that most would not be willing to
hire him. This commentor is a vacation relief person hired by
cemeteries on a short-time basis while others are on vacation
or leave from the business.

RESPONSE: While the Board understands the concern raised
by the commentor, the costs of administering the licensing
program have risen. The board does not think the increase in
fees is excessive since fees have not been significantly
increased since 1989.

COMMENT NO, 3: One commentor stated concerns with the
increase in fees because of being a privately-owned cemetery.
Commentor feels that having to compete with one church funded
and two tax funded cemeteries causes enough of a hardship,
without having to pay higher licensing fees.

RESPONSE: The legislature saw fit to give only private,
for-profit cemetery regulation to the Board. While the Board
understands this commentor's concerns, who and what is
regulated is determined by the legislature.

COMMENT NO, 4: One commentor expressed concern with the
raiee in fees, as he is only a vacation relief person. He
feels the raise in fees will reduce the number of people in his
position who are available to relieve full-time professionals
in this business for vacations, etc.

RESPONSE: See response to comment number 2.
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One comment was received from the County
of Butte Silver Bow indicating that the County has assumed
responsibility for a cemetery that was previously operated for
profit. The County, through a court action, is trying to
dissolve the corporation through an involuntary bankruptcy and
to develop a plan to put the cemetery either up for sale or
turn it over to a nonprofit organization. The county would
like the Board to make an exception to the county so it would
not have to pay the fees in ARM 8.30.407(14), (15), (16) and
(17) .

RESPONSE: While the Board understands this commentor's
concerns, the Board cannot address a specific situation in
rulemaking. The appropriate time to request a waiver of these
fees is at the time of application.

BOARD OF FUNERAL SERVICE
DAVID FULKERSON, CHAIRMAN

BY: (,L)lzm I Banlay

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(/;LA3‘7M-23aAZLn

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 21, 1999.
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BEFORE THE BOARD OF PUBLIC ACCQUNTANTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF ARM

of rules pertaining to fees and ) 8.54.410 FEE SCHEDULE AND

statement by permit holders } 8.54.903 STATEMENT BY PERMIT
) HOLDERS

TO: All Concerned Persons:

1. On March 25, 1999, the Board of Public Accountants
published a notice of proposed amendment of the above-stated
rules at page 463, 1999 Montana Administrative Register, issue
number 6.

2. The Board has amended the rules exactly as proposed.

3. The Board has thoroughly considered all comments and
testimony received. Those comments, and the Board's responses
thereto, are as follows:

COMMENT NQ. 1: One comment was received stating
opposition to fees imposed upon CPAs for the "privilege" of
having reports reviewed. The individual commenting also
requested that the board schedule a hearing on this matter.

RESPONSE: The board requires permit holders issuing
reports on financial statements to participate in the
profession monitoring program (PMP) if they do not undergo peer
or quality review. The fees to be charged to firms for report
review under the PMP are set commensurate with program costs.
The only individual commenting on the proposed rule amendments
also requested a hearing. The board noted that in order to be
required to hold a hearing, it must be requested from either 10
percent or 25 interested persons, whichever is less.

Therefore, a hearing will not be held on these matters.

BOARD OF PUBLIC ACCOUNTANTS
CURTIS AMMONDSON, CPA, CHAIRMAN

)
e ‘
BY: (trw . /31.'(,47/
ANNIE M. BARTOS, CLIEF COUNSEL
DEPARTMENT OF COMMERCE

(Zw W frakiz

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 21, 1999.
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF ADOPTION OF NEW
RULE I (8.94.3714) INCORPOR-
ATION BY REFERENCE OF RULES
FOR ADMINISTERING THE 1999
FEDERAL COMMUNITY DEVELOPMENT
BLOCK GRANT (CDBG) PROGRAM

In the matter of the

adoption of a new rule for the
administration of the 1999
Federal Community Development
Block Grant Program

ettt e

TO: All Interested Persons:

1. On December 17, 1998, the Department of Commerce
published a notice of public hearing on the proposed
adoption of the above-stated rules at page
3245, 1998 Montana Administrative Register, issue number 24.
The hearing was held on January 20, 1999, and oral and written
testimony was received. Written comments were accepted until
5:00 p.m. Janhuary 22, 1999.

2. The Department has adopted rule I (8.94.3714) exactly
as proposed. However, in response to comments received at the
public hearing and during the public comment period, the
Department has made several changes in the application
guidelines. These changes are discussed in item 3, below.

3. Five members of the public attended and testified at
the hearing, and the Department received 20 written comments
during the public comment period provided for by the Admin-
istrative Procedure Act. Except as noted below these comments
supported the changes proposed by the Department. A summary of
the negative comments, by topic, and the Department's responses
to them follow:

publi P13 1 Housi

COMMENT: As originally proposed the Department's 1999
guidelines would have established two options under which
applicants for public facilities grants could earmark part of
the requested grant funds for community revitalization
activities. The first of these options would have allowed
applicants to designate up to 10 percent of the requested grant
for community revitalization activities without providing any
local funds to match this set aside. The second option would
allow applicants to designate up to 20 percent of a requested
public facility grant for community revitalization activities
if the applicant agreed to provide a 25 percent local match.
The first of these two options is unnecessary.

RESPONSE: The Department concurs and has withdrawn the 10
percent/no match proposal but has adopted the 20 percent/25
percent match option.
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Economic Development

COMMENT: The Department has proposed to set aside up to
$250,000 for grants to Microbusiness Development Corporations
(MBDC8) . These funds could be better used for the Department's
regular CDBG ED program activities and for the Small Business
Innovative Research (SBIR) initiative.

RESPONSE: The Department believes there is merit in the
proposal and so has decided to pursue it on a trial basis but
on a reduced gecale. It will set aside $150,000, rather than
the originally proposed $250,000. Further, the set agide will
not be absolute. The Department will award the funds on a
competitive, rather than entitlement, basis and will redirect
any unused funds to the regular CDBG ED programs.

LOCAL GOVERNMENT ASSISTANCE

DIVISION
DEPARTMENT OF COMMERCE

)

/ —
BY: ( law.  Inm A/
ANNIE M. BARTOS, CHIEF COUNSEL

?i

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 21, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter the
amendment of ARM

17.8.705 and 17.8,733 and
the repeal of 17.8.708,
regarding de minimis
changes that may be made
to a facility without an
application to revise the
facility's air quality
permit

NOTICE OF AMENDMENT
AND REPEAL

(AIR QUALITY)

TO: All Interested Persons

1. On February 11, 1999, the Board of Environmental
Review published notice of public hearing on the proposed
amendment and repeal of rules outlined above at page 261 of the
1999 Montana Administrative Register, Issue No. 3.

2. The Board has amended rule 17.8.733 and repealed rule
17.8.708 as proposed.
3, The Board has amended the following rule as proposed

with the following changes. Matter to be added is underlined.
Matter to be deleted is interlined.

17.8.705 _WHEN PERMIT REQUIRED--EXCLUSIONS (1) Remains as
proposed.

(2) An air quality preconstruction permit may be modified
pursuant to ARM 17.8.733(2), for changes made under (1) (r) above
that would otherwise violate an existing condition in the
permit. Conditions in the permit concerning control equipment
specifications, operational procedures, or testing, monitoring,
record keeping, or reporting requirements may be modified if the
modification does not viclate any statute, rule, or the state
implementation plan. Conditions in the permit establishing
emigsion limits, or production 1limits in lieu of emission
limits, may be changed or added under (1) (r), if requested by
the appiiesnt permittee.

AUTH: 75-2-111 and 75-2-204, MCA; IMP: 75-2-204 and 75-2-211,
MCA

4. The Board has revised proposed ARM 17.8.705(2) by
changing the word '"applicant" to ‘"permittee" in the last
sentence of that subsection that read "[clonditions in the
permit establishing emission limits, or production limits in
lieu of emissjon limits,  may be changed or added under (1) (r),

if requested by the ‘'applicant'." A permit modification under
this subsection does not require a formal application as with an
application for an air, quality permit. The Board made the

change to avoid confusion with the air quality permit
application rules and to more precisely identify the person or
entity requesting the permit modification as the person or
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entity holding the air quality permit.

5. The Board received the following comments in
opposition to the proposed amendment and repeal; Board responses
follow: :

tative o t acili : I would
really like to thank the Department for all the work they've
done on this rulemaking and I agree that it is the best language
that could come out of consensus. If new regulations have to be
adopted, this is probably the best language that could come from
the consensus. However, the information that the Department is
asking for is generally available. It's algo available annually
on the emissions inventory. So, they really are not gathering
any new information. They're just getting it in a little
different time frame. I'm not opposed to supplying this to the
Department, but is it necessary to put it into a rule? You add
another piece of enforcement in case somebody makes a mistake or
forgets. T just don't feel it provides anything for the
environment or for the Department that they don't already have.

RESPONSE: The Department needs information regarding any change
to be submitted in a timely manner to assure that facilities
comply with applicable statutes, rules, and permit conditions.
The Department needs a means to ensure that any changes asserted
as de minimis are bona fide de minimis changes and that no
violations of other permitting rules occur, such as the
Prevention of Significant Deterioration of Air Quality and New
Source Review rules.

Requiring submission of information prior to startup or use
of the changed operation will provide the Department with
information it would otherwise wait to receive until the
facility submits its annual emission inventory. Supplying the
information in advance of startup or use should not unduly
burden a facility making a de minimis change.

ENT ame enter as Comment #1 above): For purposes
of House Bill 521, I don't agree that there are no applicable
federal standards. The federal new source review standards are
applicable and the proposed rulemaking is considerably more
stringent.

RESPONSE: The Board does not agree that the federal new source
review gtandards constitute comparable federal standards or
guidelines for purposes of House Bill 521 from the 1995 Montana
Legislative Session, codified in the Clean Air Act of Montana as
§ 75-2-207, MCA. Section 75-2-207, MCA, provides that the Board
may not adopt a rule that is more stringent than comparable
federal regulations or guidelines unless the Board makes written
findings based on the record after a public hearing and public
comment that the proposed state standard or requirement protects
public health or the environment, can mitigate harm to the
public health or environment, and is achievable under current
technology.

Federal new source review regulations specify requirements
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for modification of major stationary sources. The threshold
levels for review of major source modifications are 25 to 100
tons per year, depending upon the pollutant in question.

Federal regulations do not include minor source permitting
requirementa, which are left to state regulation. Federal
regulations require states to maintain programs to ensure that
construction and modification of air pollutant sources do not
interfere with attainment and maintenance of national ambient
air quality standards (NAAQS). 40 CFR §§ 51.160 through 164.
However, federal regulations do not specify that this must be
accomplished by a minor source permitting program and federal
regulations do not specify requirements for state minor source
permitting programs. ‘ The de minimis rule expressly applies only
to changes to facilities when the changes are not subject to
major source permitting requirements.

The Department hag a major source permitting program that
is equivalent to the comparable federal regulations. Revisions
to the Department's major sgource permitting requirements would
be subject to review under House Bill 521. However, because
there are no federal wminor source permitting regulations or
guidelines, the de minimis rule is not subject to review under
Houge Bill 521.

Some of the proposed amendments wmake the current
preconstruction permit rules less stringent than the current
rules. The only proposed amendment that makes the current rules
more stringent than the existing rules is amendment of the
requirement for notice of de minimis changes to require 10-day
advance notice to the Department rather than the current
requirement of notice at the time of submission of the
facility's annual emission inventory. The proposed amendments
would also allow notice "as soon as reasonably practicable in
the event of an unanticipated circumstance causing the de
minimis change".

It is not c¢lear that HB 521 would apply to thege amendments
even if there were comparable federal regulations. Section
75-2-207, MCA, provides that state standards or requirements
subject to HB 521 must be achievable under current technology
and the written finding must reference peer-reviewed scientific
studies contained in the record. The notice requirement in
question is a procedural requirement and not a standard or
requirement, such as an ambient air quality standard, for which
there might be peer-reviewed studies and gquestions regarding
technological feasibility.

However, if HB 521 does apply to the proposed amendments of
the notice requirement in the de minimis rule, the Board finds,
based on the record of the public hearing, including the
comments submitted to the Board, that the 10-day advance notice
requirement protects public health or the environment, can
mitigate harm to public health or the environment, and is
achievable under current technology. The Department presented
testimony that the revised notice requirement will allow the
Department to better track changes and identify compliance
problems and help regulated facilities comply with applicable
requirements. The applicable requirements include major source
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permitting requirements designed to achieve and maintain
compliance with ambient air quality standards, which have been
found to be necegsary to protect public health and welfare.

The notice requirement was developed by a consensus of
members of the Clean Air Act Advisory Committee (CAAAC), which
includes industry representatives, as well as representatives of
environmental groups and other persona. None of the comments
received by the Board indicate that the notice requirement is
not achievable or that the cost would be unreasonable.
Commenting on behalf of sgeveral regulated facilities, one
industry commenter has recommended that the Board adopt the
proposed amendments. Another representative of a regulated
facility commented that he is not opposed to the notice
requirement but would rather the Board not place the requirement
in a rule.

COMMENT #3 (representative of a regulated fagility): Although,
the preconstruction permitting regulation is more stringent than
comparable federal regulation, it was in place prior to passage
of HB 521. The existing de minimis rule served to relax
somewhat the requirements of the preconstruction permit rule but
in a manner that is s8till more stringent than federal
regulations. However, the proposed modifications will make the
rule even more stringent. In summary, the proposed amendments
will modify an existing rule that is already more stringent than
comparable federal regulation and make it even more stringent.
Therefore, the amendment does not appear to be approvable under
HB 521.

RESPONSE: See response to Comment #2, above.

{0) nvironment rotection Agenc Region VIII): The
de wminimis rule could allow sources to violate major source
permitting requirements. ARM 17.8.705(1) (r) (iv) should require
advance notice of a de minimis change to be submitted to the
Department at least 10 days prior to commencing construction on
the proposed de minimis change. The rule should alsc provide
for the Department to request further information from a source
and to prevent construction on a change while the Department is
determining whether a change is de minimis.

State review of a de minimis change 10 days prior to source
operation is too late, in most cases, to meet the requirements
of federal regulations. An owner or operator of a source may
think a change qualifies as de minimis, but the State may find
that the change requires a major source preconstruction permit.

The de minimis exemptions are based on a different
comparison of emissions than under the major source permitting
requirements. This could result in faulty implementation of the
major source permitting rules. ARM 17.8.705(1) (v) (i) compares
the potential to emit of a source before a modification to the
potential to emit of that source after a modification to
determine if the increase is less than the 15 ton per year (tpy)
threshold. The major source permitting rules generally require
comparison of actual emissions before the change to potential
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emigsions after the change.

RESPONSE: The de minimis rule would not allow violations of
major source permitting requirements. The rule contains a
provision, ARM 17.8.705(1) (r) (i) (B), that specifies that any
construction or changed conditions of operation at a facility
that would constitute a modification of a major stationary
source is not considered a de minimis action.

The advance notice required under the rule will allow the
Department to ensure that changes do not violate major source
permitting requirements. If a facility proposes to "net out" of
major source permitting requirements, the Department will have
ample opportunity to ensure that such netting is done correctly
under the rules before the changes at a facility are made, With
the advance notice requirement, the Department will alsc have
sufficient opportunity to ensure that calculations are done
correctly when determining if a proposed action results in a
significant net emissions increase.

In determining whether a proposed action would result in a
significant net emissions increase triggering major modification
review rules, it is necessary to compare actual emissions before
the change to actual emissions after the change. Also, the
provigsion of ARM 17.8.705(1) (r) (i) that refers to consideration
of increases in potential emissions is in the current de minimis
rule and is not part of the proposed rulemaking. Any revision
of that language to refer to actual emissions would be outside
the scope of the public notice of rulemaking for this
proceeding.

The Department has been implementing the existing de
minimis rule for over 2 years and is familiar with the types of
changes that occur under the de minimis rule, and the Department
developed the advance notice requirement after extensive

discussions with interested parties. The Department believes
that 10-day advance notice is sufficient to determine whether an
action meets the conditions of the de minimis rule, The

Department's staff are capable of reviewing a proposed action
and determining within 10 days whether any violations of the
major new gource permitting programs would occur.

The notice 1language proposed by EPA would not be
appropriate for de minimis changes that do not involve
congtruction. It would not be appropriate to require notice
prior to construction when no construction is involved in the
action.

In developing the proposed amendments, the Department
extensively discussed with interested persons the amount and
type of information a facility should submit prior to conducting
a de minimis change. The required information will allow the
Department to conduct the calculations necessary to determine
whether proposed actions fall below the de minimis threshold.
Because of the variety of de minimis changes that may occur, it
js not possible to specify in the rule every item of information
that may be needed by the Department.

COMMENT #5 (EPA) : ARM 17.8.705(1) (r) (i) (E) should be revised
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by deleting the proposed language that would allow consideration
of offsets when they are made federally enforceable. If a
source is proposing a significant emissions increase and wantsg
credit for emiesion decreases that have occurred, to make the
reductions federally enforceable, the source wmust obtain a
preconstruction permit that meets all public participation
requirements. In addition, EPA's major source permitting
regulations require all source-wide creditable increases and
decreases that have occurred in the last 5 years to be included
in determining a net emissions inc¢rease. ARM
17.8.705(1) (r) (i) (E) does not meet these requirements. Such
"netting actions" should not be .exempt from permitting
requirements as de minimis.

RESPONSE: The amendments are intended to clarify that an
emission reduction at a facility cannot be used to artificially
create a de minimis action. The amendments do not allow
emission reductions to be considered unless they are made
federally enforceable.

EPA is concerned that the Department will not properly
implement the netting provisions of the major new source review
(NSR) permitting programs. If a facility proposes to make an
emission reduction federally enforceable, the Department will
ensure that any netting actions are properly conducted, This
rule, as well as ARM 17.8.704 and ARM 17.8.710, contains
provisions to ensure compliance with all requirements of EPA's
NSR permitting regulations. The de minimis rule also applies to
a large number of facilities not subject to any portion of NSR
because they are small facilities not regulated by EPA.

EPA has taken the position that public participation must
occur for a permit condition to be characterized as federally
enforceable. However, the applicable EPA guidance document in
effect, EPA's Draft Qctober 1990 NSR Workshop Manual, does not
specify that public participation 1is required to establish
federal enforceability. EPA has not required public
participation in the process for establishing synthetic minor
sources under EPA's Title V operating permit program, when the
Department has included federally enforceable conditions in
preconstruction permits. The Department has changed many
permits to include necessary federally enforceable permit
conditiong without public participation. FEPA has reviewed these
permit changes and has not commented that the process lacked the
opportunity for public participation. The Department's current
rules do not require public participation when establishing
federally enforceable conditions in a permit and federal
regulations do not specify this requirement.

: The de minimis rule could allow sources to
violate the State Implementation Plan (SIP) or interfere with
attainment plans. ARM 17.8.705(2) should be revised to provide
that conditions in the permit establishing emission limits, or
production limits in lieu of emission limits, may not be changed
or added under ARM 17.8.705(1) (r).
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The proposed rule does not state that these limits cannot
be changed if they are specified in the SIP. 1In addition, while
the SIP's control strategy may not specify an emission limit for
a source, that source may have been modeled at a certain level
of emissions in the attainment demonstration for an area. If
the State allows such sources to increase emissions, it could
jeopardize the area's attainment strategy.

In ARM 17.8.705(1) (r) (i) () through (E),the list of actions
that do not qualify as de minimis changes does not include
changes that would violate the SIP. Under the federal Clean Air
Act, the State can't change SIP emission 1limits or other
requirements, such as compliance determining methods, without
adopting a SIP revision and receiving approval from EPA.

RESPONSE: The de minimis rule does not allow facilities to
violate the S8IP or interfere with attainment plans. The

existing and proposed rules contain a provision renumbered as
ARM 17.8.705(1) (r) (i) (A) specifying that an action is not
considered de minimis if it would violate any applicable
Department air quality rule. ARM 17.8.710(2) provides that an
air quality permit may not be issued unless the facility can be
expected to operate in compliance with the rules adopted under
the Clean Air Act of Montana, regulations and requirements of
the Federal Clean Alx Act, and any applicable control strategies
in the SIP, and that it will not cause or contribute to a
violation of any Montana or national ambient air quality
gtandard. Because ARM 17.8.710 is an applicable Department
rule, violation of the SIP and interference with an attainment
plan are expressly prohibited under the de minimis rule.

COMMENT #7 (EPA): The 15 ton per year (tpy) de minimis level
is the same as, or greater than, the major modification
significance level for two criteria pollutants - PM-10 and lead.
Thus, it is difficult to consider this level as having a trivial
environmental effect. Under the Part 70 [40 CFR Part 70}
operating permit program, EPA has allowed activities with
emisgions of up to 5 tpy to be considered insignificant. The
State must explain why an emission increase of 15 tpy is
considered to have a trivial environmental effect when this rule
is submitted to EPA as a SIP revision. Alternatively, the State
could reduce the de minimis threshold in ARM 17.8.705(1) (xr) (i) .

RESPONSE: The 15 tpy threshold is contained in the current de
minimis rule and is not being amended within this rulemaking.
Revision of that threshold would be outside the scope of the
public notice of rulemaking in the present rulemaking
proceeding.

EPA reviewed the rule during the original de minimis
rulemaking in 1996. The 1996 rule amendments included the 15
tpy threshold; EPA submitted comments to the Department in July
of 1996 on the 1996 proposed de minimis rule, stating that,
although EPA had reservations on some portions of the rule, the
rule as proposed at that time would be acceptable to EPA for
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approval as part of the SIP. That letter did not identify any
concerns over the 15 tpy threshold in the rule.

Fifteen tpy is an appropriate level for requiring a permit.
With the exception of lead and PM-10, the 15 tpy level in the de
minimis rule, is far more stringent than EPA's major
modification permit threshold levels, which range from 25 to 100
tpy, depending upon the pollutant in question, A 15 tpy
emission increase of lead or PM-10 would not be allowed if the
increase occurred at a major facility and if the change was
subject to major new source permitting requirements, ag
explained above.

The 15 tpy emission level contained in the de minimis rule
represents potential emissions and ot actual emissions. New
facilities are not required to obtain an air quality permit
unless their potential emissions exceed 25 tpy. Therefore, it
would not be appropriate to require a permitted facility to
obtain another permit if it is increasing potential emissions by
15 tpy when a new facility locating in the same area would not
require a permit until its potential emissions exceeded 25 £py.
In addition, the Department permits many sources under its minor
gource permitting program that would not require an initial
permit under EPA's regulations.

COMMENT #8 (EPA)}: The de minimis rule could allow sources to
violate preconstruction permit process requirements. The State
is broadly expanding the de minimis rule because changes to
emisgion limits are prohibited under the current rule. Further,
the proposed rule does not prohibit changes in emission limits
that stem from federal or state statute/regulation or from the
SIp. EPA cannot envision any acceptable circumstance for
implementing this provision. Revisions to an emission or
production limit previously established in a permit must go
through a full permit revision, including State, EPA, and public
review, In addition, a source can't violate a SIP emission
limit without the State adopting a SIP revision and receiving
EPA approval.

RESPONSE : The de minimis rule does not allow facilities to
violate preconstructlon permit process requlrements The de
minimis rule is not a "stand alone" provision. This rule is
contained within the Department's permitting rules in Title 17,
Chapter 8, Subchapter 7, of the Administrative Rules of Montana.
Pursuant to this subchapter, the Department adequately and
effectively operates a minor source permitting program to
protect the air quality in the State of Montana,

There are situations when a production or emission limit
can be changed or added without public participation. As
discussed above, the Department has been adding or modifying
federally enforceable production and/or emission limits in
facility permits to create synthetic minor exemptions from the
Title V Operating Permits Program. The Department has never
received comments from EPA suggesting that the opportunity for
public comment is necessary to effect these changes.
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Changing or adding production or emission limits without
public participation is alsc appropriate when the change or
addition would result in a decrease in emissions. ARM
17.8.733(1) (b), which is an EPA-approved rule contained in the
SIP, currently allows the Department to modify a permit for
changed conditiona that do not result in an increase in
emissions beyond permitted limits. The Department routinely
changes or adds conditions in permits that result in decreased
emissions and has not received comments from EPA on the issue.

Changing or adding production 1limits without public
participation is appropriate when a facility is replacing a
piece of equipment with another piece of equipment. As an
example, natural gas compressor stations in Montana frequently
swap engines as maintenance activities occur. A facility simply
removes one engine with certain emission limits from a site and
replaces it with an engine of equal or smaller size. The
current de minimis rule allows the engine swap but prohibits the
Department from applying the existing emission limits to the new
engine. Because the new engine lacks emission limits, it will
not be tested. Under the rule amendments, the emission limits
from the existing engine can be applied to the new engine. This
example assumes such equipment replacement does not violate any
provisiong of the NSR program.

While the Board favors appropriate public participation in
the permitting process, de minimis changes occurring at a
facility are insignificant and, therefore, do not warrant the
public participation EPA suggests. Only changes below EPA's
permitting thresholds may occur without public participation.
Also, the rule amendments allow for department discretion by
specifying that the Department may change production or emission
limits; such changes are not mandated. Such discretion can be
properly exercised to change or add production or emission
limits when an appropriate situation arises.

COMMENT #9 (FEPA): A statement should be added in ARM
17.8.705(1) (r) (i) that "sources in nonattainment areas or areas
subject to a SIP call that are proposing to increase emissions
of the nonattainment/SIP call pollutant are not de minimis and
mugt meet all preconstruction permitting requirements."

RESPONSE: The Board does not believe it is necessary to add this
provision. As discussed above, the proposed rule already
contains provisions that ensure compliance with applicable
rules, including ambient air quality standards, and with the SIP
and control strategies within the SIP. Algo, if a permit
modification is necessary to implement a de minimis change, ARM
17.8.710 contains a provision prohibiting the Department from
igsuing a permit to a facility until it demonstrates that it can
be expected to operate in compliance with all applicable rules
and standards, including any control strategy contained in the
SIP. Further, it's not appropriate to require a facility
operating under a permit in a nonattainment area to obtain a new
permit for any emission increase when other facilities operating
in the same area without a permit are not subject to any
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permitting requirements unless they have a potential to emit
more than 25 tons of a pollutant per year.

A new section 17.8.705(1) (r) (i} (F) should be
added to state that "any construction or changed conditions that
would violate a regquirement of the SIP are prohibited”.

RESPONSE: The Board does not believe it is necessary to add this
provision to the rule. The current rule contains a provision,
renumbered as 17.8.705(1) (r} (i) (A), specifying that an action is
not considered de minimis if it violates any applicable rule
contained in the Department's air quality rules. As discussed
above, ARM 17.8.710(2), of the Department's air quality rules
prohibits violation of the SIP.

COMMENT #11: By letter of May 13, 1999, the EPA wrote that,
having discussed the proposed rule with the DEQ and Jim Wheelis,
the Board's attorney, it has decided to support the adoption of
the rule as proposed. The letter noted that approval of the
rule could not be guaranteed and that the EPA recognized that
most of the changes it had requested were outside the scope of
the rulemaking notice,

RESPONSE: The Board acknowledges the modified response of the
EPA.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chajrperson

Reviewed by:

Pavid Rusoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State May 21, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the
adoption of new RULES I and
1I, and the amendment of
ARM 17.8,1301, 17.8.1302,
17.8.1305, 17.8.1306, and
17.8.1310 through
17.8.1313, pertaining to
air quality transportation
and general conformity
determinations

NOTICE OF ADOPTION
AND AMENDMENT
OF RULES

(AIR QUALITY)

TO: All Interested Persons

1. On Febryuary 11, 1999, the Board of Environmental
Review published notice of public hearing on the proposed
adoption and amendments outlined above at page 244 of the 1999
Montana Administrative Register, Issue No. 3,

2. The Board has adopted NEW RULE I (17.8.1401) and II
(17.8.1402) as proposed.
3, The Board has amended rules 17.8.1301, 17.8.1305,

17.8.1306, 17.8.1310, 17.8.1311, 17.8.1312, and 17.8.1313 as
proposed,

4. The Board has amended the following rule as proposed
with the following changes. Matter to be added is underlined.
Matter to be deleted is interlined.

17.8.1302 INCORPORATIONS BY REFERENC (1) For the
purposes of this subchapter, the board hereby adopts and
incorporates herein by reference the following:

(a} 40 CFR Part 93, subpart A, which sets forth the
conformity to state or federal implementation plans of
transportation plans, programs and projects developed, funded or
approved under Title 23 USC or the Federal Transit Act, with the
following changes:

i 40 C 3.102 as it applies to federall
rojectg, is n incorporated;

(i) through (iii) Remain as proposed, but are renumbered
(ii} through (iv).

v 40 CFR 93.118(e) (1 beginning ‘or beginni 45 daysg"
and ending "transportation conformity purposeg®" _is not

incorporated;

(iv) Remains as proposed, but is renumbered (vi}).

{vii) 40 CFR 93.120(a) (2) third sentence beginning "during
the first 120 davse" is pot incorporated:

viii 0 CFR 93.12 beginning "th uirements of on
of the following are met" and 40 CFR 93.121(a) (1) in its
entirety, are not jncorporated:

(v) Remains as proposed, but is renumbered (ix).

(x) 40 CFR 93.124(b), second sentence beginning "such an
implementation plan revigion" is not incorporated;
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(vi) Remains as proposed, but is renumbered (xi).
(2) Remains as proposed.
AUTH: 75-2-111, MCA; IMP, 75-2-202, MCA

5. The Board received the following comment; the Board's
response follows:

The Department of Enviranmental Quality testified
that several amendments to the proposed rules were necessary to
address the recent court decision in Environmental Defense Fund
v. EPA, 1999 U.S. App. LEXIS (March 2, 1999). In this decision,
the U.8. Circuit Court of Appeals for the D.C. Circuit struck
down portions of the EPA transportation conformity rules,
finding those rules to be inconsistent with the federal Clean
Air Act. The amendments proposed by the Department strike from
the proposed rules those portions of the federal rules that were
invalidated by the court.

: The Board agrees that such changes are appropriate,
and adopts the amendments offered by the Department.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

David Rusgoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State May 21, 1999.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION
adoption of NEW RULE I )
(17.30.630) pertaining to )
temporary water quality )
standards for Daisy )
Creek, the Stillwater )

)

(WATER QUALITY)
River and Fisher Creek

TO: All Interested Persons

1. On March 25, 1999, the Board of Environmental Review
published notice of public hearing on the proposed adoption
outlined above at page 482 of the 1999 Montana Administrative
Regigter, Issue No. 6.

2. The Board has adopted the following rule as proposed
with the following changes from the original proposal. Matter
to be added is underlined. Matter to be deleted is interlined.

RULE I 7.30.630 TEM, Y STANDARDS FOR NE RLD
MINING DISTRICT The qoal of the state of Mon
have thege waterg support the uses ligted for waters classifjed
B-1 at ARM 17.30,623(1). The standar for the param
listed in this rule temporarjly modif ecific stan
for tho arameters provided in ARM 17.3 f
water bodies listed below, until the temporary standa i
or are terminated by the b d. The sta for ramet
not listed in this yule are the specific standards listed ip ARM
17.30.623. The exist ses of the water 1i d w
must be maintained during. the period that these temporary
standards are in e ct No increase m_existin i n
for any of th arameters that have been temporarj i

no decrease fo H) i llow at a ol in_the af d
stream segments numerical sta speci

listed below apply on he downstrea the s am
segment. The requirements of ARM 17.30.623 apply to the waters
listed in thig rule ex where those requirem nflic
with the temporary standards listed below,

(2) through (2) (b) Remain as proposed.

(c) Temporary water quality standards for Fisher Creek,
from its headwaters to its confluence with Lady of the Lake
Creek, the headwaters of the Clark's Fork of the Yellowstone
River, are as follows. No increase from existing conditions (no
decrease for pH) is allowed at any point in Fisher Creek for any
of the following parameters. These standards are in effect
until June 4, 2014. Metals standards are in terms of micrograms
per liter (ug/liter) total recoverable concentrations and pH
standards are in standard unitsg (su).
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ar e In Fisher Creek gg its confluence with ke
he lLa Cree he
ndar all not be exceeded
more than 3% of the time.
ugfliter
Aluminum 470.
Copper 110.
Iron 750.
Lead 2.
Manganese 82.
Zinc 44 .

pH must be maintained above 5.7 su.
AUTH: 75-5-201, 75-5-312, MCA; IMP: 75-5-312, MCA

3. The Board received the following comments; Board
responses follow:

COMMENT #1: The Board should require (or lacking authority,
recommend) a water quality monitoring program consistent with
the Board's ruling including the following elements:

(1) Designed and carried out by an unaffected, technical
organization of state government, such as Montana State
University;

(2) Including all streams and aquifers that emanate from
or pass through areas that will be affected by the project
activities (not limited to the 3 streams for which temporary
standards are being considered) ;

(3) Commencing before project work begins in order to
establish a pre-project baseline;

(4) Employing aquatic biological indicators in addition to
traditional water sampling and laboratory analysis as a tool to
indicate changes in water quality. This could serve aa a
measure of project success and indicate the appropriate
permanent standard at project completion.

() Should be designed to accomplish the following:

(a) Detect changes in constituent concentrations or pH
resulting from project activities. The data should serve the
purpose of enforcing both the narrative and numerical standards;

{b) Serve as a measure (baseline) of success for the
pollution abatement measures employed as part of the project;
and

{(c) Serve as a quantitative basis upon which to establish
permanent, non-degradation standards upon completion of project
work.

RESPONSE: A plan for actions to correct the sources of water
pollution (called the implementation plan) was submitted in
support of the application for temporary standards pursuant to
§ 75-5-312, MCA, and constitutes the basis for the temporary
standards. The Board must review efforts to implement the plan,
including monitoring, at least every 3 years. The Board may
terminate the temporary standards if, upon review, it finds that
the applicant is not complying with the approved implementation
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plan. See § 75-5-312(6) and (7), MCA.

The implementation plan does not itself provide a detailed
monitoring plan, but appropriately leaves such technical matters
up to the U.S. Forest Service upon congultation with the
Department. The Board has neither the legal authority nor the
technical capability to direct or make recommendations as to the
details of water quality monitoring.

The implementation plan does require the Forest Service to
submit detailed annual monitoring and work plana to the
Department by May 1, 1999, and each subsequent year for review
and comment by the Department. The Forest Service must submit
annual reports, including remedial activities and wonitoring
results, to the Department by December 31, 1999, and each
subsequent year. Details of the monitoring program will not be
known until the 1999 project work plan has been finalized. The
Department has indicated that it will take the commentors'
suggestions under consideration in reviewing and commenting on
the project work plan. No modification of the rule is required
for the Department to do this.

COMMEN! 2: Commentor wishes to emphasize the importance of
accurate and reliable monitoring during and after completion of
the project. To that end we request consideration be given to
implementing the multi-point approach for stream segment
sampling by the year 2000 work season, while proceeding with the
adoption of the rule as presented at this time.

RESPONSE: See responge to Comment #1.

COMMENT #3: These temporary standards encompass the highest
concentrations observed with no seasonal timeframes attached to
thege limits. While this approach may be appropriate in light
of the reclamation work, the proposed standards do not drive the
process toward improving water quality. Therefore, DEQ should
explicitly state that the goal of the reclamation process is to
rehabilitate this area so that B-1 standards might be met.

RESPONSE: The rule has been changed to make this goal explicit.
It is not likely that implementation of reclamation activities
will cause any major increases in concentrations of these
parameters. Although the temporary standards are only intended
to protect existing water quality, the implementation of planned
reclamation activities facilitated by these temporary standards
will improve water quality at the New World Mine District.

OMME| 4: Sub-gection (2) (¢} of the proposed rule erroneously
specifies the confluence of Fisher Creek and the Stillwater
River. This should be the confluence of Fisher Creek and Lady
of the Lake Creek.

RESPONSE: This correction has been made.
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BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbase
JOE GERBASE, Chairperson

Reviewed by:

avi
David Rusoff, Rule Reviewer

Certified to the Secretary of State May 21, 1999.
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BEFORE THE BORRD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the )
amendment of ARM ) NOTICE OF AMENDMENT
17.38.215 pertaining to )
bacteriological quality )
samples for public water )

)

supply systems (PUBLIC WATER SUPPLY)

TO: All Interested Persons

1. On February 11, 1999, the Board of Environmental
Review published notice of public hearing on the proposed
amendment outlined above at page 257 of the 1999 Montana
Administrative Register, Issue No. 3,

2. The Board has amended rule 17.38.215 as proposed.

3. The Board received the following comments; Board
responses follow:

COMMENT #1: Two commenters stated that monthly sampling is
unnecegsary to protect public health. Both are owners of public
water supplies that are small and serve relatively few people.

RESPONSE: Public water suppliers that have been allowed to
sample quarterly under the existing rule will be allowed to
continue quarterly sampling unless one or more of the conditions
in (1) (d) of the rule occur. These criteria were developed to
determine when quarterly sampling will not be adequate to ensure
water quality. Additionally, public water suppliers that are
now sampling monthly and c¢an meet the conditions of ARM
17.38.215(1) (b) may be allowed to sample quarterly.

COMMENT $#2: One commenter stated that the Board must consider
appropriate scientifically defensible information before a rule
is adopted that is more stringent than the comparable federal
rule.

RESPONSE : The Board acknowledges HB 521 (codified at
Section 76-2-116, MCA) prohibits adoption of state

administrative rules which are more stringent than comparable
federal regulations or guidelines that address the same
¢ircumstances, unless certain findings are made.

The record in this rulemaking proceeding indicates that the
amended rule will result in a more stringent state requirement
than the present comparable federal requirement. These
regulations require gampling for coliform bacteria by transient
noncommunity public water supply systems not under the direct
influence of surface water and serving a maximum daily
population of 1,000 persons or fewer. The comparable federal
regulation for this same clags of system is found at 40 CFR
141.21(a) (3) (1) . The federal regulation provides that this
class of system must monitor quarterly unless allowed by the
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state to monitor less frequently based on a sanitary survey.
Monitoring frequency cannot be reduced to less than once per
year.

The Board has considered this matter over the course of a
previous rulemaking proceeding commencing in January 1998 in
which the same provision of this rule was amended to change the
required sampling frequency for this class of system from
monthly to quarterly. The Board heard testimony and considered
written comments on this matter at its meetings on April 3,
1998, and June 12, 1998. (See 1998 MAR Issue #8, page 1167; and
Iggue #12, page 1730). On August 28, 1998, the Board considered
the petition of the Missoula City-County Health Department to
implement rulemaking. These prior proceedings, as well as the
present rulemaking proceedings, constitute the record upon which
the Board bases its decision in this matter.

Bagsed upon these deliberations, the Board concludes that
the amended rule, which returns the required sampling frequency
to monthly subject to certain exceptions, protects the public
health, can lessen the risk of harm to the public health, and is
achievable under current technology.

At the August 28, 1998, Board meeting, the Missoula City-
County Health Department (Missoula) provided testimony in
support of its August 3, 1998, petition to require monthly,
rather than quarterly, coliform bacteria sampling of this class
of public water supplies.

Migsoula stated in the petition and in testimony that
monthly monitoring is simply more likely to detect contamination
that may be present in the water. Missoula also stated that
quarterly sampling may not detect seasonal variations in water
quality that may occur during spring runoff, for example.
Migaouyla stated nearly 6 months could lapse between samples that
are taken at the beginning of one quarter and at the end of the
subsequent quarter,

In a letter dated February 23, 1998, Missoula also
presented testimony in opposition to the Department's original
proposal to allow quarterly sampling. In the letter, Missoula
cited a waterborne disease outbreak in Milwaukee that resulted
in numerous deaths. Missoula also referenced two public water
supplies in Missoula County that have experienced seasonal water
contamination that was detected through monthly sampling.
Migsoula asserted in the letter that quarterly sampling would
not be adequate to detect contamination discovered through
monthly sampling at these water supplies. Several other local
health officers submitted testimony in support of Missoula's
position.

Jim Melstad, supervisor of the Department's public water
supply section testified that the cost of sampling is estimated
to be about $35 per smample including the time involved in taking
and mailing the sample and postage. The amendment will not
increase costs for those water suppliers who have already been
allowed to go to quarterly sampling but will apply mostly to new
public water supplies. New systems will be required to sample
monthly for 24 months before being allowed to sample guarterly.

The testimony and petition demonstrated the need to revise
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ARM 17.38.215 to regquire monthly sampling. For these reasons,
the Board decided to again request that the Department develop
a rule to require monthly monitoring for this group of public
water suppliers, with provisions to allow quarterly monitoring
under certain circumstances.

BOARD OF ENVIRONMENTAL REVIEW

by: Joe Gerbage
JOE GERBASE, Chairperson

Reviewed by:

David Rugoff
David Rusoff, Rule Reviewer

Certified to the Secretary of State May 21, 1999.
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the amendment

of ARM 1.3.101, 1,3.102, 1.3.201,
1.3.202, 1.3.203, 1.3.204,
1.3.205, 1.3.206, 1.3.207,
1.3.208, 1.3.209 and 1.3.210, the
model rules of procedure and the
amendment of the sample forms
attached to the model rules

NOTICE OF AMENDMENT

TO: All Concerned Persons

1. On April 8, 1999, the Department of Justice published
notice of the proposed amendment of ARM 1.3.101, 1.3.102, and
1.3.201 through 1.3.210, the Attorney General's Model Rules of
Procedure, and notice of the proposed amendment of the sample
forms attached to the model rules at pages 600 through 610 of
the 1999 Montana Administrative Register, Issue Number 7.

2. The Department of Justice has amended ARM 1.3.101,
1.3.102, 1.3.201 through 1.3.205, 1.3.,207 and 1.3.210 exactly as
proposed.

The Department of Justice has amended ARM 1.3.206, 1.3.208
and 1.3.209 with the following changes, stricken matter
interlined, new matter underlined:

RULE ING QTICE {1) through

(3) (a) {i) () (II) same as proposed.
(III) The agency shall include in its notice an easily
understood statement of reasonable necessity which contains the
principal reasons and the rationale for each proposed

rule. One sgtatement may cover several proposed rules if
appropriate, and if the language of the statement clearly
indicates which rules it covers. An inadequate statement of

reasonable necessity cannot be corrected in an adoption notice,
The corrected statement of reasonable necessity must be included
in a new notice of proposed action.

(3) (a) (i) (A) (IV) through (3) (c) (i)} same as proposed.

AUTH: 2-4-202, MCA
IMP: 2-4-202, 2-4-302, 2-4-305, MCA

. NG ENCY TION (1)
through (2) (a) (iii) same ag proposed.
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(3) Objection by the an administrative rule review
committee made pursuant to 2-4-305(9), 2-4-306(4), or 2-4-

(a) through (b) (iii) same as proposed.

(4) Effective Date. Absent an objection of the type
refgrxgg to in (3) by Ehe—appfepftaée an administrative rule
review committee, the agency action is effective on the day
following publication of the notice in the registerL unless a
later date is required by statute or specified in the notice.

AUTH: 2-4-202, MCA
IMP: 2-4-202, 2-4-305, MCA

1.3,200 MODEL RULE 6 _RULEMAKING, TEMPORARY EMERGENCY
RULES AND TEMPORARY RULES (1) through (1) (b){(ii) same as
proposed.

(iii) take appropriate and extraordinary measures to make
emergency rules known to persons who may be affected by them,
2-4- 306(4) MCA, including delivery of copies of the rule to a
state wire sgervice and to any other news medla the agency
considera approprlate

£
rule to associations whose members are affected, 2-3-105, MCA.
(1) (¢} through (2) (d) same as proposed.

AUTH: 2-4-202, MCA
IMP: 2-4-202, 2-4-303, 2-4-306, MCA

3. The Department of Justice has amended the proposed
gample forms to reflect style and format corrections, to ensure
consistency, and to clarify how the forms are to be used. None
of the changes are of a substantive nature.

4. The following commente were received and appear with
the Department of Justice's responses.

COMMENT 1: The Montana Administrative Procedure Act
permits an administrative rule review committee to make various
types and levels of objections. ARM 1.3.208 should be amended
to ¢larify which objections can result in delay in the adoption
or effective date of a propesed adoption, amendment or repeal of
a rule,

RESPONSE: The Department agrees and has made the suggested
amendments to ARM 1.3.208(3).
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: ARM 1.3.209(1) (b) (iii) is proposed to be
amended to require that extraordinary, as well as appropriate,
measures be taken to notify persons who may be affected by
temporary emergency rules. However, there is no definition of
an extraordinary measure. The term should either be defined or
eliminated.

RESPONSE: The Department agrees, The term "extraordinary"
was added by the 1997 legislature. The Department has amended
ARM 1.3.209(1) (b) (iii) to provide suggested "extraordinary"
notification measures. Other measures may be used as the
situation warrants.

Two comments were received regarding the
replacement of the term "interested persons" with "concerned
persong" in each notice's salutation. The first notes that the
use of the term "concerned persons" appears to narrow the
category of persons to whom the notices are addressed. The
gecond states that the term "interested persons" is statutorily
correct while the term "concerned persons" is too vague.

The Department proposed to replace "interested
persons" with "concerned persons" as 1997 Mont. Laws ch. 489
defines an "interested person" as someone who requests to be put
on an agency's interested persons' list. The notices are
directed to a larger audience than an agency's interested
persons' list. It is the Department's intent to address the
noticee to the larger audience. The term “concerned" is
synonymous with "interested", but not subject to being confused
with an agency's interested persons' list. The Department has
adopted the amendment as proposed.

: ARM 1,3.206, as proposed to be amended, provides
for notification to a bill's chief sponsor when an agency first
begina work on the initial rule proposal implementing one or
more gections of the sponsor's legislation. The agency must
also provide the chief sponsor with the notice of proposed
adoption. Is there any requirement to provide the chief sponsor
with the notice of adoption?

: There is no statutory requirement to provide the
chief sponsor with the notice of adoption. However, an agency
may choose to do sec as a courtesy.

The use of the phrase "shall schedule an oral
hearing at least 20 days from the publication of the notice of
proposed action" in ARM 1.3.204(4) (b} (ii) is incorrect as it
requires the hearing to be held within 20 days after the date of
publication. Also, it is unclear whether the hearing is to be
held within the 20-day period or only scheduled within 20 days.

RESPONSE: The phrase "at least 20 days from the publication
of the notice of proposed action" does not mean "within 20 days
after publication". It means that at least 20 days must pass
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between the date of publication and the hearing date. The
phrase is consistent with statutory language. The notice of
proposed agency action contains the hearing date. Since the
hearing is already scheduled when the notice is published, there
should be no confusion over whether the language is referring to
the hearing itself or the s ling of the hearing.

By:

P. MAZUREEK/ Attorney General
Department of JugtTice

Melahiie A. Symons, 'Rule Reviewer

Certified to the Secretary of State May 21, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 16.38.307 )
pertaining to state )

)

laboratory fees for analyses
TO: All Interested Persons

1. On April 8, 1999, the Department of Public Health and
Human Services published notice of the proposed amendment of the
above-gtated rule at page 628 of the 1999 Montana Administrative
Register, issue number 7.

2. The Department has adopted the rule 16.38.307 as
proposed.
3. No comments or testimony were received.

Rule Reviewer Director, Publig Health and

Human Services

Certified to the Secretary of State May 21, 1999.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 37.12.310 )
and 37.12.311 pertaining to )
laboratory licensure fees and )
)

the duration of a license
TO: All Interested Pergons

1. On April 8, 1999, the Department of Public Health and
Human Services published notice of the proposed amendment of the
above-stated rules at page 625 of the 1999 Montana
Administrative Register, issue number 7.

2. The Department has adopted the rule 37.12.311 as
proposed.
3. The Department has amended the following rule as

proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

37.12.310 LICENSURE FEES (1) through (1) (b) remain as
proposed.

{c) $250 plus travel expenses for a second inspection
during the 3 year term of a license that is necessary for
approval of a new laboratory location; there is no charge for
one inspection during the term of the license;

(1) (d) through (1) (f) remain as proposed.

{g) $250 per day, plus travel expenses of environmental
laboratory staff, for on gite training and technical assistance
gutgide of licengure ingpectiong by the environmental
laboratory;

AUTH: Sec. 50-1-202, MCA
IMP: Sec. 50-1-202, MCA

4. The Department has thoroughly considered all
commentary received. The comments received and the department’s
response to each follow:

COMMENT $#1: Are the first year fees for a start up microbiology

laboratory $975 under ARM 37.12.310? If so, this amount is
excessive,
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RESPONSE: The fees for a startup microbiology laboratory are
$450 in year one, $350 in year two, and $200 in year three.
There may be additional training fees in year one if the analyst
starting the laboratory has not previously been certified by the
state. The department does not agree that the fees are
excessive. Rather, they are designed to recover the costs of
the laboratory licensure program over a three year period.

COMMENT #2: Does a provisionally certified laboratory incur
$150 as in subsection (b) of ARM 37.12.310 for the 1 vyear
inspection, or $250 plus expenses as in subsection (c)?

RESPONSE: The answer is $150. Subsection (c) of ARM 37.12.310
does not apply to provisional license inspections but, rather,
to an inspection necessary to approve a new laboratory location.

COMMENT #3: The phrase "plus expenses" in ARM 37.12.310(¢) and
(g) is undefined. It must be either defined or the phrase "not
to exceed" added.

RESPONSE: The department intended the expenses in question to
be travel expenses, since those are the expenses for which state
employees, by law, may be reimbursed. The department,
therefore, has added the word "travel" to subsection (¢} of ARM
37.12.310 to define those expenses intended to be covered. This
modifier already appears in sgubsection (g) and no further
changes were made to that subsection.

COMMENT #4: ARM 37.12.310(f) will discourage the expansion of
analytical capability within Montana. If this fee is imposed,
DPHHS should do away with requirement for analyst training in
the state laboratory and accept experience and training in the
certified laboratory after PE samples have been successfully
analyzed. Not both. Federal requirements do not include
training in the certifying authority’s laboratory.

RESPONSE: The department does not agree. In the development of
the licensure rules, no adverse comments were received regarding
this requirement. Eliminating the fee for the training would
result in an increase in the overall licensure fee to cover its
cost. Laboratories who participated in rule development
meetings did not want the cost of the training rolled into the
overall licensure fee. Laboratories with high employee turnover
would cause the licensure fees to increase for all laboratories,
and it was the general consensus that laboratories should be
regponsible for the direct costs of their licensure whenever
posgsible,

COMMENT #5: When are the fees in section (g) of ARM 37.12.310
applicable? The department must define the distinctions between
the circumstances to which subsections (a), (b), and (c) apply

and those described in subsection (g).
RESPONSE: The department has changed the rule to clarify that
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the fees in subsection (g) apply te on gite training and
technical assistance sought in addition to licensure
inspections.

COMMENT #6: The fee in subsection (h) of ARM 37.12.310 may
discourage laboratories from seeking technical assistance.

RESPONSE: The department has deleted subgection (h) from the
rule.

COMMENT #7: Why ig the increase in fees necessary? The role of
the department does not seem to be significantly expanded under
the new licensure rules.

RESPONSE: The department’s role is somewhat expanded under the
new licensure ruleg, but the fee increase is necessitated by the
fact that the current fees do not cover the cost of the
licensure program. Even though the percentage increase of these
fees seem large, the dollar amounts are still relatively small
and are congiderably less than other states with which the
department is familiar.

A number of other statements, opinions, and questions were
offered ag comments but, since they were not germane to

substance of the rules themselves, no response is necessary in
thig notice.

Rule Reviewer Director, Public Héalch and

Human Services

Certified to the Secretary of State May 21, 1999.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of the Proposed )
Adoption and Repeal of Rules )
Implementing The Electric )
Utility Industry Restructuring )
and Customer Choice Act (Title )
69, chapter B8, MCA), And The } NOTICE OF ADOPTION
Natural Gas Utility Restructur- ) AND REPEAL
ing and Customer Choice Act )
(Title 69, chapter 3, MCA), )
Pertaining to Consumer }
Information and Protection )

TO: All Interested Persons

1. On December 3, 1998, the Department of Public Service
Regulation, Public Service Commission (commission), published
a notice of public hearing on the proposed adoption and repeal
of rules pertaining to implementation of The Electric Utility
Industry Restructuring and Customer Choice Act and The Natural
Gas Utility Restructuring and Customer Choice Act, at page
3191 of the 1998 Montana Administrative Register, issue number
23.

2. The commission conducted the public hearing on January
7, 1999, 1in its offices, 1701 Prospect Avenue, Helena,

Montana, in the Bollinger Hearing Room. Eleven individuals
representing themselves or their companies or associations
commented at the public hearing. The commission received
written comments through the January 28, 1999, comment

deadline from the following: Montana Consumer Counsel (MCC);
Natural Resources Defense Council, Northwest Energy Coalition
and Renewable Northwest Project (collectively NRDC) ;
Department of Environmental Quality (DEQ); Thomas Schneider on
behalf of City of Helena and League of Cities and Towns;
Glacier Electric Cooperative (Glacier Electric); Granite Peak

Energy, Inc. {Granite Peak); Western Montana Electric
Generating & Transmission Cooperative, Inc. (WMGAT); Big Horn
County Electric Cooperative (Big Horn); Enron; Montana
Electric Cooperatives' Association (MECA); Montana-Dakota

Utilities Co. (MDU); Montana Environmental Information Center
(MEIC); District XI Human Resource Council (District XI HRC);
Montana Public Interest Research Group {(MontPIRG); Energy
West, Inc.; Montana Power Company-Energy Services Division
(MPC-ESD) ; Montana Power Trading & Marketing (MPT&M); Jeremy
Hueth; Phyllis Marshik; Michael Krebs; Arlene Ward Braun;
Toddy Perryman and Patrick Leonard; and Charles L. McEvers.
The comments are summarized and addressed in paragraph 5.
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3. The commission has adopted the following rules as
proposed, with amendments in response to concerns raised in
comments . Matter to be added is underlined and matter to be
deleted ig interlined. The commissgion added a definition rule,
NEW RULE (38.5.6001), setting forth definitions of ‘"small
customer, " "residential customer," "small electricity commercial
customer," and "small natural gas c¢ommercial customer." Adding

the definition rule allowed the commission to delete repetitive
gstatements throughout the rules on these types of customers.

W _RUIL .5.6001 FIN ON (1) "Smalll customer"
means a residential customer or a small electricity or natural
gas commercial customer of a distribution utility,

2) "Residentjial customer" means a regidential customer of a
distribution utility,
(3) "Small electricity commercial customer" means a
commercial electricity customer whgse individual account averaged
onthly demand in the previou lendar vear of less than 300
kilowatts (kW) or a new commercial customer whose individual

agcount is estimated to average a_monthly demand of lessg than 300
kW.

4 "Small  natural as commercial customer' meang a
commercia natura as__customer with usage er _vear o an
individual account which averages under 500 dekatherm units
{dkts) or 500 mcf (each mef unit is one-thousand cubic¢ feet) or a
new commercial customer whose individual account jis estimated to
average a monthl e r 50 ktg or mcf per year.

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-3-1404 and 69-8-
403, MCA.

RULE 1 38.5.6002) VERIFICATION OF SMALL CUSTOMER CHOICE OF
SUPPLIER (1) A supplier may not initiate or effect a change in a
small customer's choice of supplier except when the supplier
initiating the change has obtained the customer's written
authorization in a form that meets the requirements in this rule.
The supplier must retain this authorization for at least 12
months from the date of initiation ¢f service.

(2) The letter of authorization shall be a separate
document (or an easily separable document) eemeainingthat is
delivered to the progpective customer along with the service

t he letter o uthorization shall gontainerly the
authorizing language described in (4) of this rule, the sole
purpose of which is to authorize a natural gas or electricity
supplier to initiate a change in the customer's choice of
supplier. The letter of authorization must be signed and dated
by the customer who is responsible for payment of the natural gas
or electricity account.

(3} The letter of authorization shall not be a part of any
sweepstakes, contest or similar promotional program.

(4) At a minimum, the letter of authorization must be
printed with a readable type of sufficient size to be clearly
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legible and must contain clear and unambiguous language that
confirms:

(a) The customer's billing name and address and each
account number to be covered by the change order;

(b} The decision to change the customer's choice of
supplier from the current supplier - to the prospective
supplier;

(c) Fhat—the customer—degignates customer's designa-
tion to the supplier to act as the customer's agent for the
supplier change; ené

(d) Fhat—the—eustomer—understandsThe cugtomer's undey-
standing that i i :

by authorizing a _ghange in
supplier he or she aut izes access by th upplier to hi

or her usade and account jinformation—; and

{e) The customer's acknowledgment of receipt of the
gupplier’ rvice contract a reem to i rmg an
¢conditions,

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-8-410 and 69-
3-1404, MCA.

E II. 38.5.6003) COMPLAINTS OF UNAUTHORIZED SUPPIL,
SWITCHES. Adopted as proposed

RULE ITT. 38.5.6004) SMAL USTOMER SERVICE C RACT

(1) All rates, terms and conditions for supply service
must be provided to a retadsdgmall customer in a service
contract, written in plain language. The service contract
must include the  letter of authorization reguired by ARM
38.5.6002 and the letter of guthorization must be returned by
the customer to the suppliexr bef 8u rvi i
provided, For—regidential—eond —commercial—eclectriaity
dlet—eor—mef)r—theThe front page of a service contract shall
prominently and clearly disclose in a uniform jinformation
label prescribed by the commission and as gvailable on_the
commigsion's, internet website:

(a) the term—eflength of time the contract will be in
effect;

(b) the effective price for supply service, in cents per
kilowatt-hour for electrjcity or, for gas, price per either
dekatherm or mcf, whichever billing unit is uged by the
distribution services provider, for various levels of
consumption typical for the customer's customer segment;

(c}) whether the price is fixed or variable and, if
variable, a general description of the potential range and
possible causes of price variations and the pricing formula or
index, as applicable; and

(d) the toll-free telephone number for customer
inquirieg and the hours during which the customer can contact
the supplier at that number.

(2) The service contract must include the information
required to appear on the information label and:
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(a) an explanation of conditions under which the
supplier will terminate the supply agreement;

(b) a prominent identification and explanation of any
and all charges, fees and penalties; and

(c) a conspicuous disclosure that there is a 3-day grace
period during which the customer may rescind the contract
without penalty_and explicit information how to do go.

(3) No supplier, requlated distribution eefwtee—prevtdef
utility, transmission service provider,
previder—energy service provider, metering service prov1der
billing service provider, or other company or individual
involved in the sale or delivery of electricity or natural
gas, may disclose individual customer information teo others
without prior written consent from the customer except as
provided by comm1531on rule or order,

(4) t

Small customers shall have a 3-day grace period

from the time of entering into a service contract to notify
the supplier of termination of the contract without incurring
liability for supply services not consumed or taken under the

contract. A supplier may not inform the distribution utility
of the customer's_decigion to change suppliers until after the
3-da rac erigd ela

(5) Restdential—and—small—commereial—tunder—360—jtW—oar
56—dtt—er—mef):-Small customers may terminate a service
contract without incurring liability for supply services not
consumed or taken under the contract by notifying the supplier
that the customer is relocating outside the geographic area
served by the supplier, or is moving to a location where the
customer 1is not responsible for payment of the service
congumed .

(6) A supplier must notify its affected customers, the
commisgion and the distribution companies in writing at least
36 60 days prior to ceasing business under an existing license
or terminating service to an entire customer segment.

{7) The contract must clearly explain that distribution

from——the——eustemeriao—teocal

and transmission charges

remain

late a n rovided b the supplier and _sghall
identify which entity, the distribution _utility or the
supplier, wil]l bill the customer for distribution _and

transmission charges.
(8) Each supplier must provide its service contract to

a customer upon request .

(9) At least 60 days prlor to the expiration date of the
customer's service contract, the supplier must provide written
notice to the customer of either:

(a) the existence and operation of an automatic renewal
provision present in the customer's contract; or

{b) the need for the customer to affirmatively renew to
retain service from the supplier at the end of the contract
term.
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(10) If the service contract contains an automatic
renewal provision, the supplier may not meter+atly change the
terms and conditions of the contract upon the renewal date
unless the customer has been provided with written notice of
the metesial changes at least 60 days in advance of their
effective date and of his or her right to change suppliers

With the written notjce of

rather than renew the contract ith e

contrac th i ust vi e me
lett uthor‘ ati i i

retur to the upplier. it i d ter
authorizatjon, the suppliey may not renew the contract.

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-8-403 and 69-
3-1404, MCA.

RULE IV, 38.5.600 8 TERMINATION O SMAL
CUSTOMER CONTRACT DUE TO CUSTOMER'S NONPAYMENT (1) A supplier

terminating a small customer's service contract because of
nonpayment shall provide written notice to the customer and
the customer's distribution services provider at least 14 days
in advance of termination. The notice of contract termination
to the customer must clearly state:

(a) the reasons for termination;

(b) the name, address and telephone number of the
supplier representative or department who can address
questions concerning the contract termination; and

{¢) the date on which the gupplier will terminate the
service contract.

(2) A Suppller s notlce 0f“eeﬂéfaeﬁ—éefmtﬁﬁﬁ&eﬂ—mﬁﬂi—ﬂef

of —the—eustomerts—servieeto a customer that the supplier is
terminating the contract shall inform the customer that a
default rogvider will coptinue rovidin the customer!
electric r natural as__suppl in_ t event of contract
termination.

(3) The notice of contract termlnatlon to the customer
must be mailed or provided separately from the bill.

(4) The supplier must notify the dlstrlbution serv&eee

3 tilit t lea one_da dvang the
scheduled contract termination date if the customer and the
gsupplier make arrangements which void or otherwise alter the
scheduled termination.

AUTH: 69-3-1404 and 69-8-409, MCA; IMP: 69-8-409 and 69-
3-1404, MCA.

RULE V. (38.5.6006) BILLS TO SMALL CUSTOMERS (1) If
charges for wunregulated supply and energy services are
combined with regulated c¢harges on a single bill, the
unregulated charges must be identified as unregulated and
presented as separate line items.

(2) Billg must prominently identify FThe the name of each
company for which charges are billed
identified—en—all—bills in close proximity to each company's
charges. Bills for small customers -urder—360—jdv—eor—580—dit
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er—mef} must provide each company's toll-free telephone number
for billing inquiries.

(3) The commission's address and toll-free telephone
number for customer complaints must appear on all bills for
repidential—and small eemmepeded customers
S5o0—-diet—or—mef)

(4) The payment due date must appear on all bills,

(5) Electric and natural gas distribution serviees
o200t eyan d arEvrea e o reeg—providersutilities
may enter into agreements with electricity or natural gas
suppliers for billings and collections. The two companies
must establish an efficient method of resolving customer
inquiries and disputes. The billing entity must be able to
provide the customer with the name, address and telephone
number of an employee or department responsible for customer
dispute resolution.

(6) Bills for electricity services must c¢learly itemize
each service component and its respective prieecharqge,
including:

(a) electricity supply:;

(b) transmisgion and distribution;

(i) if charges for transmisgion and ancillary services
are paid by a supplier and passed on to a retail customer in
electricity supply charges, the supplier must identify the
transmigsion portion of the charges;

(c) transition charges; and

(d) universa) system benefits.

(7) Bills for natural gas services must clearly itemize
each service component and the prieecharge associated with
each service component, including:

(a) natural gas supply;

(b} transportation and distribution;

(i) if charges for transportation and ancillary services
are paid by a supplier and passed on to a retail customer in
natural gas supply charges, the supplier must identify the
transportation portion of the charges;

(c) transition charges; and

(d) universal system benefits.

(8) Bills must separately subtotal charges for regulated
and unregulated services. Billé combining charges for both
electric¢c and patural gas services must geparate the
electricity-related portion of the bill from the natural gas-
related portion and separately subtotal the regulated and
unregulated charges for each.

Bills must provide the actual cents per kilowatt
hour or mcf/dkt charged to the customer for the cugstomer's
usage_of electricity or natural gas supply for the current

illin eriod, calculated by, dividing the total charge for
supply gervice by the customer's usage for the_ current billing
period.

(910} Undesignated partial payments of a bill must be
applied first to regulated service, then to service other than
regulated service in the percentage of each service provider's
charges to the total charges to the customer for services
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other than regulated service. Regulated service may not be
affected by billing disputes over unregulated service or
gervice provided by other companies.

(¥811) A for-profit affiliate of a cooperative utility
that uses a regulated distribution service-— previderls
utility's facilities to supply electricity or natural gas to
customers outside the cooperative utility's distribution

.2 gervice territory must satisfy the billing provisions
of this rule.

AUTH: 69-3-1404 and 69-8-409, MCA; IMP: 69-8-409 and 69-
3-1404, MCA.

RULE VI. 38.5.6007 EFAULT SUPPLIER (1) The regulated
electric distribution eefvieenpreViéefuglllgx shall serve as
the default supplier in its distribution £meilities sgervice
territory when a residentiat—wer gmall ecemmereial customer
tess—than—306~-kW)> ig without supply service because the
customer has not selected a competitive supplier or due to
contract termination by an electricity supplier, including
termination for nonpayment. The regulated natural gas
gerviees distribution utiljity shall serve as .the default
supplier in its distribution service _territor when a
restdentiat—or small eemmereial customer +ress—than-Goo—det—or
mef) is without supply service because the customer has not
selected a competitive supplier or due to contract termination
by a natural gas supplier, including termination for
nonpayment . i :

(2) A customer enreltled—dnreceiving default supply
service shalimust remain in that service until his account is
cleared with the default supplier. Once a customer's past due
account is cleared, the customer may select a competitive
gervice option effrom an alternative supplier. A default
supplier may disconnect service to a customer who #e—iwn
defautt—of—paymenthag not paid for its distribution services
or default electricity or natural gas supply services. The
depogit and termination rules of the commission apply to a
default supplier (see ARM 38.5.1101 through 38.5.1112 and ARM
38.5.1401 through 38.5.1418).

(3) After a competitive bid solicitation, ama requlated
electric or natural gas distribution servieces—pwuovider—er
Astural—ges—osystem—gerviees—providesutility may contract with
a third-party supplier to acquire the necessary elecgtric or
natural gag supply to allow the distribution provider to meet
its default supplier obligations fer—ea—tesmretto—exceod—twe

Fears. The requlated electric or gatural gag distribution

utility is responsible for ensurlng compllance with the
commission's deposit and termination rules.

AUTH: 69-3-1404, 69-8-403 and 69-8-409, MCA; IMP: 69-8-
409 and 69-3-1404, MCA.
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RULE VII. {38.5.6008) SERVICE ,_DISCONNECTION (1) #&n
eteetried requlated electric distribution serviee—preoviden
g_iligx may not disconnect or deny electric distribution
service to a customer due to the customer's failure to pay for
unregulated service or service provided by another entity. A

requlated natural gas system—services—providerdistribution
utility may not shut off or deny requlated natural gas distri-
bution service to a customer due to the customer's failure to
pay for unregulated service or service provided by another
entity. When the same eempany—sets—asreqgulated utility
both a customer's natural gas syaﬁemuuse*v*eee——pfevtder
distributiop utility and electric distribution seswiece

3 utility, it may not deny, disconnec or shut off
natural gas service i
electria—geryvieer- Or deny—or—di e electric service due
to the customer's failure to pay for netural—easthe other
utility service.

(2) Regulated distribution utilitiegs may offer agreements
to_landlord small customers to .allow them to authorize the

ili o_swit a rental unit's electrijcity and/or natural
gag gervice to _the default supplier or to a specified
gompetitive supplier in the event of a tenant customer's
gervige termination,

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-8-403 and 69-
3-1404, MCA.

RULE VIII. (38.5.6009) SUPPLIER COMPLAINT PROCEDURE

(1) Each licensed sgupplier shall have an internal
customer complaint procedure which allows for complete, fair
and timely dec1sxons and responses regardlng complalnts by
customers = = Pk

Suppliers shall keep a record of customer complaints.

The commission shall resgolve disputes among suppliers
and small customerg regarding the provigions of this rule
according to the following procedures:

(a) Each sgupplier must provide at least one employee,
{(whose duties need not be limited to this obligation) during
business hours to respond to guestions and resolve complaints

rom stomers and to work with the commission and_its staff
on complaint resolution;

(b) When_a supplier becomes aware of a complaint by a

omer, the s lier must jinvestigate t complaint eport
the results of its ipnvestigation to the customer and attempt
i d faith to resolve the complaint; and

{¢) If the supplier cannot resolve the dispute with the

customer, the supplier mu orally inform the customer of his

her rjght file an ipnformal complaint with the commiggion
and_provide the commission's toll-free consumer complaints
tel one number.

AUTH: 69-3-1404 and 69-8-403, MCA; IMP: 69-8-403 and 69-
3-1404, MCA.
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U IX., .5.6010) CLA ETI ELE ICITY
OR _NA' GA: (1) A supplier ghall include ip i icens
application and in itg annual reports sufficient documentation
to suybstaptiate any claims made to gustomers intending—teo
advertige,—market —promete—eor —rpepresent—tto—eustomersin
advertising, . marketing, promoting, or representing that

electricity or natural gas purchased from the supplier is
environmentally beneficial, environmentally benign, preserves
or enhances envirommental quality, is produced primarily with
renewable energy sources, or is produced with apecific
regources or technologies shell dipetude—in—itp—Ilicense

(2) The commission may, on its own motion or in response
to a complaint from a customer or another supplier, initiate a
proceeding to invegtigate any c¢laims made by a supplier in
advertising, marketing, promoting and representing its serv-
ices to customers, On determining that a supplier's claims
are misleading, deceptive, false or fraudulent, the commission
may apply appropriate penalties, including license revocation,
pursuant to 69-4-408 and 69-3-1405, MCA.

(3) Ir—edvertiging,—marketing—promoting—and —represent—

retail—energy—gervices—eeo—eugtomerss ullnregulated supply
affiliates of former vertically integrated, regulated public
utilities : -2 : iied

may not refer to, or imply any association with, the reliabil-
ity, safety, quality, value, history, or economic benefits of
service formerly provided by the vertically integrated, regu-
lated utility business when advertising, marketing, promoting
or representing unregulated elegtricity or natural gas supply
and/or retail ener services stomers ji he gervic rea
of the former verticglly inteqrated, requlated public utility.

label g thadi A

AUTH: 69-3-1404, 69-8-403, MCA; IMP: 69-8-403 and 69-3-
1404, MCA.

4. Rule 38.5.8006 is repealed as proposed.
AUTH: 69-8-403, MCA; IMP: 69-8-404, 69-8-408, 69-8-409
and 69-8-410, MCA.

5. The commission received the following comments and
responds as follows.

Part 1, COMMEN ON RULES GENERALLY: (i) Enron suggests
the rules are unnecessary for large customers because large
customers are sophisticated and able to negotiate protections
into their contracts with suppliers. RESPONSE : The
commission agrees and has revised some rules to indicate that
they apply only to the provision of service to small
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customers. In addition, a rule hags been added to define small
customer,

(ii) MPC-ESD comments that the rules should protect the
legitimate interests of suppliers and distribution providers,
as well as customers. RESPONSE: The commission believes the
rules balance the interests of all parties involved.

(iii) MPC-ESD is willing to serve ag default supplier,
but if the default supply function is assigned to an entity
rather than being subject to competition, then the default
supplier's rates will need to be regulated. Even if default
supply is competitively bid, according to MPC-ESD, service
terms and conditiona will require commission oversight.
RESPONSE: The commigsion agrees.

‘ (iv) District XI HRC urges adoption of additional rules
dealing with the following subjects, for which suggested
language is provided: creation of a do-not-call 1list;
protection of customer information; unfair or deceptive prac-
tices; excessive collection costs; application for service/
denial of credit; and conducting business with unauthorized
entities. RESPONSE: The commission appreciates the
suggestions offered by District XI HRC, but believes the rules
as revised provide sufficient customer protection for now in
keeping with the rulemaking authority in the restructuring

legislation. The commission will consider further consumer
protection rulemaking if problems develop as restructuring
progresses.

(v) MontPIRG suggests establishment of a citizen utility
board to advocate on behalf of small business and residential
customers. RESPONSE: The commission sees no need for such a
board, because that is the role of the Montana Consumer
Counsel.

(vi} MEIC and MontPIRG urge the commission!to re-insert
the environmental disclosure provisions that had been included
in previous drafts of these rules but are no longer included.
RESPONSE : this will be the subject of future rulemaking to
consider regional efforts toward development of an
environmental disclosure model.

(vii) MDU recommends that the definition of small
electric customer be revised downward. MPC-ESD agrees and
asserts that, throughout the rules, the definition of small
customer at 300 kW or 500 dkt takes in almost all of the

residential and commercial classes and would cause
administrative problems. MDU suggests that the phrase ‘“per
year' be added to each reference to "under 500 dkt or mecf."
RESPONSE : A new rule has been added to define 'small
customer,"” but the thresholds of 300 kW and 500 dkt will
remain. The 300 kW threshold is consistent with the
electricity supplier licensing rules. "Per year" has been

added as suggested to the definition of small natural gas
commercial customer.

(viii) WMG&T suggests that the rules make clear that
Rules I, I1I, III, IV, V, VIII and IX would apply cnly to a
cooperative that forms a for-profit subsidiary to supply
electricity outside its service territory, and that Rules VI

Montana Administrative Register 11-6/3/99



-1243-

and VII do not apply to electric cooperatives. MECA
recommends the addition of language explicitly exempting
cooperatives from Rules VI and VII and clarifying that Rules I
through Vv, VII and IX apply only to that portion of a for-
profit cooperative affiliate marketing electricity outside its
traditional service territory. RESPONSE: The commission has
no jurisdiction over rural electric cooperatives. However,
the rules apply to a rural electric cooperative's for-profit
supply affiliate operating outside the cooperative's service
area and using regulated distribution providers' facilities in
the same way that they apply to other suppliers.

(ix} Tom Schneider comments that the provisions of Rules
I, III and V differ from previously adopted requirements and
recommends existing customer contracts should be
grandfathered. RESPONSE: These rules apply only to contracts
entered into after the rules' effective date.

(x} Michael Krebs, Charles L. McEvers, Toddy Perryman and
Patrick Leonard comment that full disclosure by suppliers of
generation source, air emissions and price, as well as a clear
and understandable contract are important to enable consumers
to make informed choices. Jeremy Hueth objects to the removal
from these rules of the environmental disclosure requirements
that were included in previous drafts of these rules.
RESPONSE: Environmental disclosures will be the subject of
future rulemaking.

{xi) Mr. Krebs emphasizes the importance of uninterrupted
supply of gas and electricity if customers do not pay on time
or dispute a bill and comments that a default supplier must be

available. RESPONSE : The rules include a default supplier
rule.
Part 2, COMMENTS ON RULE I: (i) NRDC suggests that the

letter of authorization (LOA) should provide the supplier's
terms and prices., RESPONSE. Price disclosure on the LOA is
not necegsary, since it must be provided on the service
contract that must be delivered with the LOA. Also, (4) (e)
was added to require a statement to be included on the LOA to
indicate the customer has reviewed the service contract and
agreed to its terms and conditions.

(ii) Energy West suggests allowing e-mail authorization,
in a form that meets the requirements of this rule. RESPONSE.
E-mail authorization does not comply with 69-8-410, MCA, which
requires written authorization, because no valid signature is

obtained from the customer using e-mail. (iii) Enron
recommends this rule apply only to residential and small
commercial customers. RESPONSE: The commission has revised
the rule to apply to small customers only. (iv) District XI

HRC recommends adding provisions to prohibit a customer's LOA
from being combined with a check or other negotiable
instrument and to require the LOA to contain an explicit
authorization to allow the supplier to obtain access to the
customer's usage and account information from the distribution
company . RESPONSE : The commission declines to adopt
provisions to prohibit am LOA from being combined with a check
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or other negotiable instrument becauge (2), as amended, and
(3) provide sufficient protection. (2) was revised to require
the LOA, whether attached or a separate document, to be
delivered to the prospective customer along with the service
contract. (4) was revised to add a provision that the LOA
contain a statement that the customer, by signing the LOA,
authorizes the supplier to obtain access to the customer's
usage and account information from the distribution utility.

(v) MPC-ESD suggests that (4) should require the service
address, type of service, account number, meter number,
billing option, customer name and, possibly, outgoing supplier
to be included in the LOA as necessary information for the
distribution utility, which would allow the LOA and
notification to the distribution utility to be combined in one
document. RESPONSE: This suggestion is rejected because it
is not clear the additional information requested is necessary
and because requiring too much information on the LOA c¢ould
make the process of switching suppliers more difficult for
cdonsumers. (vi) MPC-ESD's recommends that a copy of the LOA
be gent to the distribution utility and to the previous
supplier, with the new supplier being responsible for
informing the previous supplier. RESPONSE : The commission
rejects this as burdensome. The commission will not require
that paper copies of LOAs be the only allowable means for a
supplier to inform the distribution company of a customer's
decision to change suppliers when it is likely that electronic
or other methods will be developed.

(vii) Glacier Electric recommends that the co-op's local
governing authority authorize its own LOA form, and MECA
requests clarification that electric cooperatives supplying
electricity to their own members in their own territories are
exempt from this rule. RESPONSE: This rule does not apply to
rural electric co-ops, except for their for-profit supply
affiliates operating outside the co-op's service area and
using regulated distribution utilities' facilities.

(viii}) Tom Schneider comments that the originally
proposed rule may cause customer uncertainty and that the
administrative cost of changing suppliers should be weighed
against the barrier to choice of any charge. RESPONSE:
(4) (d) was revised to eliminate the requirement that an LOA
include a statement that there may be a charge for switching

suppliers. (ix) DEQ suggests eliminating the requirement for
written authorization. RESPONSE : The commission may not

eliminate from this rule or others the requirement for written
authorization because 69-8-410, MCA, requires suppliers to
obtain written permission from customers before changing their
supplier choice.

Part 3, COMMENTS ON RULE II. (i) NRDC, District XI HRC,
MEIC, MontPIRG and Phyllis Marshik all recommend the addition
of penalty provisions that would apply to suppliers that

switch customers without their authorization. RESPONSE: The
commission is authorized by 69-8-408, MCA, to suspend or
revoke licenses of suppliers that slam customers. That
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authority, along with this rule's provision that consumers are
not liable for payment of charges to unauthorized suppliers,
should be sufficient protection against slamming. (ii)
MontPIRG recommends that the rule be clarified as to whether
the supplier or customer carries the burden of proof in
slamming complaints. RESPONSE : The rule states that the
supplier, not the customer, carries the burden of proving it
had prior authorization from the customer, because the
supplier must either produce a valid LOA or must refund or
credit to the customer all supply charges it billed to the
cugtomer. (iii) Enron comments that suppliers to large
customers should be determined to have met the LOA requirement
if they produce a service contract authorizing service to the
large customer. RESPONSE: The commission agrees.

(iv) District XI HRC maintains that the rule should take
into account the possibility that suppliers might forge
signatures or obtain signatures without the customer's knowing
consent by using deception or a language not understood by the
customer. RESPONSE: It is not clear how thig could be done
in a rule. A supplier using fraudulent or deceptive practices
to obtain LOAs will presumably be found out through consumer
complaints to the comwmission, at which time the commission
would consider the appropriate action.

(v) Glacier Electric and MECA ask that any complaints
from co-op customers regarding slamming should be referred to
the co-op for review and action, RESPONSE : The commission
licenses and has limited regulatory authority over suppliers,
not c¢o-ops. It is important for the commission to be aware of
complaints about licensed suppliers and of how suppliers
respond to customer complaints. Co-op customers may pursue
slamming complaints against suppliers on their own, through
their co-op distribution utility, or by contacting the
commission. . (vi) MPC-ESD recommends that slammers be required
to reimburse the distribution utility as well as the slammed
customer for any costs the utility incurs because of slamming,
because the contract between the supplier and the distribution
utility is the appropriate location for such a provision.
RESPONSE: The commission declines to adopt this reqguirement.
(vii}) DEQ recommends eliminating the requirement that a
supplier provide written proof of authorization. RESPQONSE :
It is not possible to allow something other than production of
the LOA to suffice because written authorization is the only
method allowed by state law for obtaining new customers.

Part COMMENT RULE TIT. (i) NRDC and MEIC urge
reinstating the environmental disclosures from previous
informal drafts of this rule to be required on the information
label. RESPONSE: The commission intends to consider these
requirements as development of a regional wmodel progresses.
(ii) NRDC maintains that the standard offer requirement is

missing from the rule. RESPONSE: The gtandard offer
provisions exist wunchanged at ARM 38.5.8005, (iii) MECA
comments that cooperatives' boards of directors retain

authority over policies regarding their members and that
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requiring service contracts to include complex pricing
information may create barriers to choice. RESPONSE : For-
profit supply affiliates of rural electric co-ops operating
outside the co-op's service area and using regulated
distribution utilities' facilities are subject to thege rules.
Co-ops determine policies regarding their members for their
traditional utility service, but not for suppliers that must
be licensed by the commigsion pursuant to 69-8-404, MCA. The
requirement that suppliers provide pricing information in
their service contracts does not create a barrier to choice.
The price disclosure requirement is not complex and provides
consumerg with the information necessary for them to make

informed choices. (iv) Tom Schneider suggests that the terms
for the 1label in (1) and (2) should be standardized as
"uniform information label." RESPONSE : The commission has

made this change.

(v) District XI HRC notes that (1) requires the
customer's signed service contract to be returned to the
supplier, which means the customer will not have it available
for future review. Digtrict XI recommends that the rule
either require the supplier to issue the terms of service
document to the customer within three days of receiving the
customer's LOA or require the service contract to contain a
tear-off sheet, which could have the required LOA disclosures,
for the customer's signature. RESPONSE: (1) of this rule was
revised to require that only the signed LOA be returned to the
gupplier, not the service contract, which will therefore
remain in the customer's possession.

{(vi) Energy West suggests that the rule allow electronic

transmission, authorization and return of the service
contract.., RESPONSE: These rules do not prohibit electronic

transmisasion of the service contract and the LOA to the
cugtomer, but no service may be provided by the supplier until
the supplier is in receipt of an LOA signed by the customer

which conforms to these rules. (vii) MDU suggests that the
supplier's contract provide the effective price in the same
billing units used by the distribution utility. RESPONSE :

(1) (b} was revised to do so.

(viii) NRDC recommends that the uniform information label
provisions at (1) also include the information in (2)(b),
which is an identification and explanation of all charges,
fees and penalties. RESPONSE: The commission rejects NRDC's

suggestion. The purpose of the label is to provide basic
information in a uniform manner about supply service, not
details. {ix) Big Horn advises that it will be difficult to

define typical consumption levels for customer segments
because there are too many variables. RESPONSE: There will
be no need for the supplier to define the consumption levels,
The common levels of usage will be contained in the
commission-prescribed format for the uniform information
label.

{(x) Big Horn states there are technological barriers to
be resolwved before a supplier can offer pricing at the level
of detail required by (1) {(c). RESPONSE: The commission finds
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no evidence of any technological barriers that preclude the
provision of the required price information. Suppliers of
other commodities offer retail customers prices with more
certainty than wholesale prices. The pricing arrangement
offered by the supplier and accepted by a customer will
reflect how risk is shared. Furthermore, the information
required in (1) (c) 1is not overly detailed; it provides
customers general information so they will know what to expect
if they accept the supply offer. (xi) Tom Schneider was
concerned that, depending on the area and scope of saervice
offered, the supplier might not have a toll-free number as

required by (1) (d). RESPONSE: It is important that small
customers have free, convenient access to their suppliers when
they have questions about their service. A supplier serving

one town with one local calling area meets the requirement for
toll-free access with its local phone number, but if it serves
small customers in towng outside that loc¢al calling area who
would incur long-distance charges to call the supplier on the
local number, then a toll-free number must be established.

(xii) District XI HRC says that the price disclosure
provision should require a supplier to include all fixed and
variable recurring charges in the cents per kWh disclosure and
that these should be included for common levels of usage.
RESPONSE : This issue is sufficiently addressed by (1) (b),
which requires the price disclosure to disclose the effective
price. (xiii) HRC suggests that common levels of usage for
resjidential customers are 250 kWh/month, 750 kWh/month and
1500 kWh/month. RESPONSE: The small cugtomer usage levels
are not included in these rules, but Rule III(1l) provides that
the commission will prescribe a form for the wuniform
information label that will include usage levels,

(xiv) HRC recommends that all services be itemized and
generation cost be separately itemized. RESPONSE: There is
no need to add a requirement that suppliers itemize each
service on the service contract because this rule already
requires suppliers to disclose all charges in the service
contract and the rule regarding billing requires itemization
of charges on bills. (xv) Tom  Schneider requests
clarification of (2)(b). RESPONSE: The rule states that "any
and all" charges, fees and penalties must be prominently
identified and explained in the contract.

(xvi) NRDC suggests that the three-day grace period in
(2) (¢} is too short and should be extended to 10 days because
3 days provides a reasonable time for a consumer to change his
or her mind about a change in suppliers and is a standard
rescigsion period. RESPONSE: The commigsion declines to
adopt NRDC's suggestion. (xvii} HRC suggests that the
cugtomer should be informed orally or in writing how to cancel
the contract without penalty. RESPONSE : (2) (c) has been
revised to add the requirement that the supplier inform the
customer how to rescind a decision to change suppliers.

(xviii) MCC supports adopting (3) as proposed, asserting
that it does not rule out take-or-pay contracts and that

11-6/3/99 Montana Administrative Register



-1248-

suppliers can reasonably assess risks. MDU suggests, and MPC-
ESD concurs, that (3) should be modified to apply only to
information about the customer's gas or electric supply.
RESPONSE : The commission does not adopt MDU's suggestion
because information about individual customers should not be
disclogsed without the customer's permission, whether the
disclosing entity is a supplier, distribution utility,
metering entity or billing entity.

(xix)}) MPC-ESD maintains that the commission 1lacks
jurisdiction to prohibit metering, billing and energy service
providers from disclosing customer information wunless they
also provide distribution or transmission. RESPONSE : The
commigssion points to 69-8-403(8) and (9), and 69-3-1404(2),
MCA, which authorize the commission to adopt rules to protect
consumers from abusive practices. (xx) Tom Schneider suggests
that {if (3) is retained, then Rule I should algo include
disclogure authorizations necessary to seek competitive
supplies. RESPONSE: Rule I has been modified as suggested.

(xxi) Referring to (4), MPC-ESD suggests that suppliers
should not inform the distribution utility and the previous
supplier of a customer switch until after the 3-day grace
period elapses. RESPONSE: The commission agrees the
distribution utility should be notified after the grace period
and has revised (4) accordingly.

(xxii) MPC-ESD recommends revisions to (5) to require
notice of a move to be provided by the customer or supplier to
the distribution wutility and to require non-performance
penalty provisions in supplier-customer contracts to be
honored by customers. RESPONSE: The distribution utility
should be aware of a customer's move to a new location because
customers who move typically notify the distribution utility
to disconnect their service 8o they will no longer be

responsible for payment. Enforcement of non-performance
penalty provisions in service contracts is a matter for
supplierg to resolve with their customers. Those contracts

may not allow customers to be penalized because they terminate
their contracts early due to their relocation outside the
supplier's service area or a move to a location where they are
no longer the party responsible for payment of the service.
If a customer neglects to notify the supplier of a move, he or
she continues to be responsible for payment of supply service
provided to the original customer location until the supplier
is notified. The default supplier will not be at risk because
default supply service will not begin at all. Rule VI
provides that default supply is available when either the
customer has not selected a supplier or a supplier has
terminated a service contract. In the case of a customer move
contemplated by this rule, it is the customer who terminates
the supply contract, not the supplier.

(xxiii) MPC-ESD suggests that (6) be revised to require
60-day notification, rather than 30 days because a billing
cycle takes 30 days. RESPONSE: The rule has been revised as
suggested. (xxiv) WMG&T recommends clarifying that a supplier
that decides to stop serving one customer segment does not
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have to notify customers outside that segment. RESPONSE: The
rule has been amended as suggested.

{(xxv) Big Horn recommends revising (7) to clarify that
the local utility bill may include transmission as well as
distribution charges. Granite Peak Energy proposes replacing
{7) with language to require the contract to clearly explain
if distribution charges from the distribution utility and
transmission charges are a part of the contract. RESPONSE:
The rule has been amended.

{xxvi) MPT&M and MDU recommend elimination of (8) as
unnecesgsary because other provisions require specific contract
information and notification to c¢ustomers prior to contract
expiration or automatic renewal, RESPONSE: The commigsion
has amended the rule to eliminate the requirement that
contracts be mailed annually to consumers, but the requirement
that suppliers provide consumergs with copies of their
contracts upon regquest remains,

(xxvii) MDU recommends eliminating (9) because it burdens
suppliers with the resgponsibility of affirmatively notifying
customers before their contract expiration dateas when
customers should bear the responsibility. RESPONSE: The
commission disagrees because small customers may not be
sophisticated enough, especially in the first years of choice,
to track their contract expiration dates.

(xxviii) NRDC suggests that (10} include obvious examples
of "material changes" to the service contract. MDU recommends
that to avoid questions over "material changes," (10) should
be modified to provide that no change in terms and conditionsa
is effective unless a copy has been provided to the customer.
MEIC recommends that (10) be revised to require the customer's
signature to signify approval of any contract changes.
RESPONSE: The rule has been amended to delete "material" and
to require suppliers to obtain customer approval on an LOA of
all changes in contract terms and conditions. (xxix) MDU also
suggests striking the phrase following "effective date”
because it claims this rule makes contracts longer than one
vear unenforceable, which will 1limit the available service
offerings. RESPONSE: The commission disagrees that the rule
limits service contracts to one year.

(xxx} Granite Peak and Enron recommend clarifying the
parts of the rule that apply only to small customers.
RESPONSE: The rule has been amended. (xxxi) Glacier Electric
recommends clarifying that the rule does not apply to
unregulated electric co-ops and also suggests keeping the
service contract simple. Glacier Electric states it is
difficult to comment on the uniform label referenced in this
rule because the commission has not provided an example of it.

RESPONSE: there is no need to repeat in rules that the
commission does not regulate rural electric co-ops. The
commission notes that the information that is required to
appear on the label is sgpecified in this rule. The uniform

format and appearance of the label that will be prescribed by
the commission will be similar to the example that was
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distributed during the informal comment rounds of this
rulemaking.

(xxx1ii) District XI HRC recommends adding provisions to
require disclosures that would inform the customer of his or
her right to complain to the commission and include the
commigsion's toll-free number; inform the customer of the
existence of low-income programs and how to find out about
them; include payment due date and consequences, if any, of
late payment; and inform the customer of any supplier
limitations on warranties and damages. HRC also recommends
implementing a "do-not-call" 1list and disclosure on the
service contract to inform the customer of this option and how
to get on the list. RESPONSF: It is unnecessary to require
the supplier's service contract to contain information about
the commission or low-income programs or limitations on
damages and warranties. Distribution wutilities operate
universal system benefit programs on behalf of low-income
customers and are a more appropriate source for information
about them. Customers should call the supplier, not the
commission, with their questions about the service contract.
If a customer has a problem with the supplier's service, the
commigsion's toll-free number will be listed on every

supplier's bill to small customers. If there is a charge for
late payment, the supplier must identify and explain it in the
service contract. Supplier bills will list the payment due

date and suppliers may include it in their contract at their
discretion. The federal Telephone Consumer Protection Act and
the Federal Communications Commission's "do-not-¢all" rules
already require telemarketers to keep "do-not-call" lists of
consumers who do not want to receive telemarketing calls.

PART 5, COMMENTS ON RULE IV. (i) Enron suggests that (1)
be modified to apply only to small customers' suppliers and

that a new rule be added that allows large customers to
negotiate termination provisions other than those required by
this rule. RESPONSE : The rule has been amended. (ii)
District XI HRC suggests this rule apply not just to supplier
termination due to a customer's nonpayment, but to any
customer default. RESPONSE: The commission rejects the
suggestion because it is doubtful there will be any cause for
a supplier to terminate a customer's contract except for the
customer's nonpayment. (iii) MEIC recommends extending the
l4-day notice in (1) to 30 days because mail delivery time
will delay customers' receipt of the notice and reduce the
time available for them to respond. RESPONSE: The commission
believes 14 days is sgufficient time for the notice to get to
the customer and for the customer to respond.

(iv) Big Horn asserts that (2) does not take into account
the situation where the consumer owes an unpaid bill to the
default supplier, and the service may be interrupted because
the default supplier will not accept the customer. RESPONSE:
The commission disagrees that this situation will occur
because a default supplier's customer with a past due balance
may not leave default supply for a competitive supplier until
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the past due balance is paid. (v) Big Horn also states that,
for co-ops, issues of membership, deposits and other charges
must be resolved before transferring service. RESPONSE: These
rules do not apply to cooperatives providing service within
their traditional service areas.

(vi) MPT&M, HRC, Tom Schneider and WMG&4T suggest amending
(2) with language to clarify that the default supplier will
provide service if the supplier terminates the contract for
nonpayment.. RESPONSE: The rule has been amended. (vii) MPC-
ESD recommends addition of a second sentence to (2) that
provides for termination of @gervice for nonpayment of
regulated charges. RESPQNSE: The commission does not believe
that information would be an appropriate inclusion on supplier
notices. (viii) WMG&T recommends clarifying (2) to allow a
supplier to indicate to the nonpaying customer that
termination will result in the supplier having no obligation
to serve the customer, that the supplier may pursue any
available legal remedies to recover the unpaid bill, and that
once the customer is switched to the default supplier, the
default supplier's bill payment rules will apply. RESPONSE :
This rule requires suppliers to include certain information on
their termination notices; the rule does not prohibit
suppliers from providing more information than that which is
required. (ix) MECA generally agrees with WMGAT regarding (2}
and further suggests that customers be informed they must
comply with the default supplier's policies, which may
include, in the case of cooperative utilities, paying
membership fees and related charges and complying with co-op
gervice termination rules. RESPONSE: These rules do not apply
to co-ops acting as default suppliers in their own service
areas.

(x) Tom  Schneider  requests clarification of the
relationship of (2) to Rule VII, which prohibits service
disconnection for nonpayment of unregulated service. RESPONSE:
There was no relationship prior to (2) being amended, and
there is still no relationship now that (2) has been amended.
(xi) MPC-ESD suggests that (4) include a provision to require
a supplier to notify the distribution utility at least one day
in advance of the proposed termination date if the customer
takes action to avert termination by the supplier. RESPONSE:
The rule has been amended. (xii) MPC-ESD recommends that
contract terminations should coincide with a cycle meter
reading and, if they do not, the supplier should be required
to pay for obtaining an off-cycle read. RESPONSE: This issue
can be worked out between the distribution utility and
suppliers. The issue can be revisited if problems occur.

PART 6, COMMENTS ON RULE V. (i) District XI HRC
recommends redrafting Rule V for clarification. RESPONSE;

The rule seems clear but it may require modifications as
actual experience with competitive supplier billing is gained.
(ii) HRC suggests revisions to require monthly billing for
residential customers, to itemize all competitive c¢harges, and
to graphically separate competitive charges from regulated
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charges. HRC also recommends that bills be required to show
the customer's total payments applied to any outstanding
balance, the total amount owed for generation service, and the
total amount in arrears for bhoth regulated and competitive

charges, HRC suggests requirements for plain-language bills
and for bill formats designed to educate the cugtomer.
RESPONSE: The requirements contained in the rule are
sufficient to provide small customers with the information
they need to understand their bills. (iii) To HRC it 1is

important that any bill containing generation services should
disclose the actual cents per kWh for supply service charged
to the customer during the current billing period. HRC urges
adoption of HRC's suggested language to require supplier bills
to show the total charge for generation service divided by the

cugtomer's usage for the billing period. RESPONSE : The
commission agrees and added a new provision to the rule,

(iv) Enron urges modifications to (1), (2), (3), (4),
(6), (7) and (8) to 1limit their applicability to small
customers. RESPONSE: The rule has been amended to apply to
small customers. (v} Glacier Electric, Big Horn and MECA
recommend explicitly excluding rural electric co-ops from this
rule. RESPONSE: The commission has no jurisdiction over

rural electric co-ops; however, the rule does apply to a co-
op's for-profit supply affiliate operating outside the co-op's
service area and using regulated distribution providers'
facilities in the same way that it applies to other suppliers.

(vi) Tom Schneider recommends revising (1), (5), (8) and
(9) to recognize the poasibility of the distribution provider
contracting with a municipal utility to provide billing,
collection, metering and meter reading or vice versa.
RESPONSE : Thege suggestions are unnecessary at this time
because the commission has not yet decided on unbundling
metering, meter reading or billing.

(vii) Big Horn suggests that the requirement in (3) that
the commission's address and toll-free phone number appear on
all small customer bills will contribute to overloading the

congumer with information on the bill. RESPONSE : The
commission disagrees. It is important that the commission
contact information appear on supplier bills. (viii) Tom

Schneider notes that some suppliers will not provide toll-free
numbers and cites the cities of Helena and Philipsburg and the
League of Cities and Towns as examples. RESPQONSE: Suppliers
must provide small customers with free calling to their
customer service/billing inquiry officesg.

(ix) Granite Peak suggests that (6) should require
separate line items for distribution charges, transmission
charges and ancillary services. Tom Schneider requests
clarification on whether ancillary services are to be
separately identified or included in transmission. RESPONSE:
Senate Bill 390 does not indicate that ancillary services
should be separately identified so the commissgion's rule does
not require ancillary services to be identified separately
from transmission service. Since the rule applies to small
customers, not specifically identifying ancillary service
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charges should not adversely affect the development of

markets. (x) MPC-ESD suggests replacing the word "price" in
(6) and (7) with "charge." RESPONSE: Because 69-8-409, MCA,
refers to "charge," the rule has been amended. (xi) At (8),

MPC-ESD requests the commission to clarify each component of
each subtotal and each component of each total that must
appear on the bill. RESPONSE: The rule as drafted is clear.

(xii) Tom Schneider questions whether there is a
distinction at (9) between "undesignated" partial payments and
partial payments. At the hearing, he recommended striking the
word ‘"undegignated." MPC-ESD, too, recommends deletion of
"undesignated" because customer designation of partial
payments would create a difficult billing problem for the
distribution utility. Enron suggests that (9) be limited to
situations where a non-utility service provider is issuing a
combined bill to a customer and the undesignated partial
payment 1is due t¢o a billing dispute with the non-utility
gervice provider. RESPONSE : The commission does not adopt
these suggestions. Where a customer is billed on one bill for
the services of more than one entity, the customer should be
able to designate the manner in which a payment that is not
sufficient to cover the total multi-entity balance should be
allocated to each entity's portion of the bill. (9) comes
into play only when a customer neglects to designate the
preferred allocation of a partial payment on a multi-entity
bill. (xiii) Enron argues it is unfair to give a utility
first position on undesignated partial payments when the
partial payment is not the result of any action of the
supplier. RESPONSE: The distribution utility is given first
position in order to decrease the likelihood the customer will
have his or her service shut off due to nonpayment.

PART 7, COMMENTS ON RULE VI. (i) Several commenters
(Enron, DEQ, Tom Schneider and MPC-ESD) made suggestions
regarding the establishment and operation of default
suppliers. RESPONSE: Senate Bill 406 and House Bill 211, both
enacted by the 1999 Legislature after the publication of this
rulemaking notice, relate to the designation of electricity
default suppliers and necessitate that the commission initiate
further rulemaking on the subject of default suppliers.
Senate Bill 406 requires the commission to adopt electricity
default supplier licensing rules in accordance with the bill

no later than December 1, 1999. The issueg raised by
commenters in this rulemaking will be addressed in the default
supplier rulemaking. In the meantime, this rule, as amended,

will be in effect.

(ii) Tom Schneider requests clarification regarding
whether the last sentence of (1) means that once a customer
selects a competitive supplier he or she may not resume

default supply service. RESPONSE: The sentence is not
necessary and has been deleted. (iii) MPC-ESD suggests that

(2) may incorrectly apply the commission's deposit and
termination rules to the default supplier if the default
supplier is not the distribution service provider. Granite
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Peak Energy requests clarification of the intent of (2).
RESPQNSE: (2) reflects its intention that the default
supplier has the ability to shut off a small customer's
service; therefore, whether or not the default supplier is the
regulated distribution service provider, it is subject to the
commission's deposit and termination rules. (2) also provides
a default supplier with some protection against high levels of
uncollectible accounts by requiring a default supply customer
to pay his or her bill owing to the default supplier before
selecting a competitive supplier and by allowing the default
supplier to disconnect service to a nonpaying customer,
following the procedures prescribed in the commission's
termination rules.

(iv) Tom Schneider comments that the unique ability of
the default supplier to disconnect nonpaying customers will
stifle supplier competition and the development of alternative
default supplier options. RESPONSE: The commission does not
agree that providing default suppliers with the ability to
disconnect service will stifle competition, but notes that the
default supplier is the only supplier with the ability to
disconnect a nonpaying customer's service because the default
supplier has the same obligation to serve as regulated gas and
electric utilities have traditionally had. Senate Bill 406
and House Bill 211 allow the development of: alternative
electricity default supplier options.

(v) In pre-hearing comments, MCC suygests eliminating (3)
or modifying it to provide a commission approval process prior
to any contractual shifting of default service obligations.
In its post-hearing comments, MCC recommends that the
commission adopt (1) to require the electric and natural gas
distribution providers to act as default suppliers and further
suggests elimination of (3), asserting that the commission
should not provide by rule that utilities may contract away
their default service obligations to third-party suppliers.
MEIC comments that (3) is confusing because it is not clear
whether it means the distribution utility may take bids for
electricity supply while serving as the default provider and
provider of last resort, or whether the distribution utility
may auction away this responsibility. RESPONSE: The
commission has revised (3} in response to MCC's and MEIC's
concerns.

{vi} MCC further maintains that in presuming that the
distribution provider will be the default supplier, a single
price will be obtained and aggregation of small customers will

be possible. RESPQNSE: The commission responds that other
default supplier options will be considered as mandated by
Senate Bill 406 and House Bill 211. (vii) MPC-ESD recommends

that (3) should clarify that the competitive bid process is
for the total default supplier service and not for individual

contracts to provide that service. Because MPC already has
contracts in place to bridge the transition period, it should
not be vulnerable to falling market prices. RESPONSE: The

future rulemaking referred to above will address this issue.
(viii) Energy West and WMGAT suggest that (3) should be
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revised S0 a8 not to limit the term of a default supplier to a
given number of years. RESPONSE: The rule has been amended.

{ix) MEIC suggests that any decision on default supplier
designation should await 1likely legislative action. RESPONSE:
The commigsion will propose a new set of default supplier
rules as a result of legislative action, but this rule will be
in effect until new ones are adopted. (x) MEIC is concerned
that the default supplier rate will be high because the
default supplier will serve a large number of customers who
are unable to pay their bills, thugs leaving thoge who can
least afford it with expensive electricity or gas. RESPONSE:
It is not known at what rate default supply service will be
offered, but nevertheless default supply service will be
needed for those small customers who do not choose a
competitive supplier and to ensure existing shutof £
protections for those whose competitive supply contracts are
terminated due to nonpayment.

(xi) District XI HRC suggests the rule should describe in
more detail the distribution utility's obligations and how
default service will be obtained and priced. RESPONSE: These
igsues will be addressed in the future rulemaking referred to
above., (xii) HRC urges adoption of a rule to require default
gervice to be provided using the same rate design as currently
exists for residential rates and to consider a reguirement
that default service be priced at a fixed rate over at least
an annual time period. RESPONSE : Default supply rates are
regulated, and the commission will address pricing issues as
part of the ratemaking process.

(xiii) MPC-ESD suggests adding a new part to this rule to
allow a landlord to authorize the distribution utility to
gwitch to a default supplier if a tenant's service is
terminated and to require the default supplier to notify the
landlord immediately of the switch. RESPONSE: The commission
agrees and has amended Rule VII.

(xiv) Big Horn believes this rule implies that the
commission is regulating co-ops that "opt in" to competition.
MECA comments that co-ops acting as default suppliers for
members within their traditional service territories are not
subject to commission authority and that the commission should
not be able to impede service termination by for-profit
cooperative affiliates. WMG&T and Glacier Electrie¢ suggest
the rule should explicitly state that it does not apply to
electric co-ops that have opened their service territories to
competition. RESPONSE: The commission is not attempting to
assert jurisdiction over co-ops; these rules do apply to a co-
op's for-profit supply affiliate operating outside the co-op's
service area and using regulated distribution providers'
facilities in the same way that it applies to other suppliers.

PART 8, COMMENTS ON RULE VII. (i) Big Horn, MECA, WMGALT
and Glacier Electric assert that this rule implies commission
jurisdiction over co-ops that ‘'"opt in" to «competition.

RESPONSE: See Part 7, Comments (xiv) above.
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(ii) Big Horn recommends making provisions to avoid
manipulating the system where distribution and supply are
provided by the same entity. RESPONSE: Regulated distribution
utility service should not be denied or shut off due to a
customer's nonpayment of unregulated supply service. A
regulated distribution utility and its unregulated supply
affiliate are not the same entity, but two different entities,
(iii) while District XI HRC supports the rule, DEQ recommends
revising this rule to reiterate the commission's winter
shutoff policy and to specify which entity is responsible for
applying it. RESPONSE: Regulated distribution utilities will
continue to comply with the commission's termination rules,
including the winter shutoff rules, and default suppliers will
also comply with these rules as stated in Rule VI.

(iv) MPC-ESD comments that it does not believe the
metering entity should be the disconnection entity and
suggests that this rule stand until more is known about

competitive metering. RESPONSE : The commission notes that
competitive metering is not an issue now, but if it becomes an
isgue, the commission will address it. {(v) Tom Schneider

argues that it ia an unbalanced approach to allow default
suppliers to disconnect service while foreclosing that option
for competitive suppliers. RESPONSE: Default suppliers have
an obligation to gerve that is not shared by competitive
suppliers. (vi}) Mr. Schneider suggests that the 1licensing
authority may provide the commission with an avenue to ensure
the consumer protections sought while avoiding barriers to
suppliers. RESPONSE: Competitive suppliers should be able to
operate freely in the market with as few rules as necessary.

PART 9, COMMENTS ON RULE VIII. (i) Big Horn recommends

modifying the requirement that the supplier complaint contact
information be included on all communications to small
customers to require it only when the reason for the
communication is related to customer education. RESPONSE :
The rule has been amended to eliminate the requirement
entirely because the supplier contact information required by
Rules III, IV and V is sufficient. (ii) District XI HRC
recommends including more detail to clarify the policy and
provides suggested language. RESPONSE: The commission agrees
with the suggestion and has added several provisions to the
rule to clarify the complaint procedure. (iii) MEIC suggests
that suppliers and the commission keep a record of customer
complaints and make those records available to the public.

RESPONSE : The commission already keeps records of consumer
complaints. The numbers and types of complaints about

suppliers will continue to be available to the public.

PART 10, COMMENTS ON RULE IX. (i) MECA recommends
deleting this rule or modifying it to reflect that co-ops
retain authority over the content of advertising claims made
by their for-profit affiliates. Glacier Electric recommends
that rural electric co-ops be specifically excluded from this
rule. RESPONSE: This rule applies to advertising claims of
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for-profit c¢o-op supply affiliates providing supply service
outgide of the co-op's service territory.

(ii) MEIC comments that it is not clear in (2) whether a
customer bringing a fraudulent marketing complaint against a
supplier will carry the burden to prove the case or whether
the commission will pursue the complaint once it is received.
MEIC recommends that if the customer carries the burden, then
the costs should be reimbursed in some manner and, if the
complaint is found to be valid, the supplier should provide
the reimbursement. RESPONSE: On receipt of a fraudulent
marketing complaint, the commission will investigate the
allegation and decide whether to initiate a formal proceeding
that provides due process to the accused supplier. A customer
should not incur any costs by making a complaint.

(iii) MPT&M, MPC-ESD and MDU assert that (3) should be
deleted because the commission lacks jurisdiction over utility
supply affiliates or co-op's for-profit supply affiliates, and

the marketing activity prohibited in (3) is not an
anticompetitive or abusive practice pursuant to 69-8-403(8)
MCA. MDU asserts that there are constitutional limits to

regulation of advertising. RESPONSE: (3} ensures that supply
affiliates of former vertically integrated utilities do not
infer or imply in their advertising that the reputation that
may have been earned by the former vertically integrated
utility over the years is present in the newly formed supply
affiliate. The supply affiliate is a different entity selling
a different product, and the affiliate may not gain advantage
in the competitive market by trading on the good name and
reputation earned by the former vertically integrated utility.

(iv) Energy West suggests modifying (3) so that the
limitations apply only to unregulated supply affiliates of
formerly vertically integrated, regulated public utilities
when such entities are advertising, marketing and promoting
services in the service territory of their affiliated utility
for the commodity sold by their affiliated utility. RESPONSE:
The commission revised (3) to provide that it will apply only
to the supply affiliate promoting its service in the service
territory of its affiliated utility. The commission did not
adopt the suggestion that the limitations apply only when the
same commodity is being sold.

{v) WMG&T suggests that (3) improperly restricts electric
co-ops from describing their for-profit businesses to
potential customers and that the reference to for-profit
affiliates of electric cooperatives be stricken. RESPONSE:
The rule has been amended as suggested.

(vi) WMGAT requests clarifying whether (3) would apply to
suppliers other than those specifically referred to in the
rule. RESPONSE: It does not.

(vii) Energy West suggests replacing ‘"retail energy
services" in (3) with "previously regulated services" because
"retail energy services" could be interpreted to prohibit
affiliates from sales of any product. Energy Wegt recommends
striking the phrase "value, history, or economic benefits" as
too vague. RESPONSE: The rule does not prohibit marketing of
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any product, but only relates to the manner in which it is
marketed. The commission disagrees that the terms are vague
and responds that they are intended to prohibit supply
affiliates from associating their service with that of the
former vertically integrated regulated utility.

(viii) MPT&M and MPC-ESD suggest deleting (4) because the
commission has no jurisdiction to regulate and limit how a
supplier advertises and (4) cannot be justified as consumer
protection or prohibiting illegal practices. MPC-ESD alsc
comments that the term ‘“"promotional material," if broadly
interpreted, could include information presented by the
distribution utility on customer bills and suggests clarifying
the rule to exempt the distribution service provider's bill
from this requirement. RESPONSE: The commission has deleted
(4) but adviseg that when the commission initiates its
rulemaking on environmental disclosure requirements, there
will be an opportunity to reconsider the disclosure
requirements for promotional material appearing in supplier
advertising such as newspapers.

(ix) MEIC recommends including specific definitions of
what is meant by claims made in marketing materials. RESPONSE:
The commission is reluctant to define the term so as not to
limit the types of claims that may require investigation.

{x) MPC-ESD noteg its previous objections to the source
and environmental disclosure requirements included in previous
drafts of these rules, but indicate its preference from
previous draft rules if the commission decides to re-insert

them in the rules. MPC-ESD opposes any requirement that
environmental 1labeling be included on customer bills.
RESPONSE: Source and envirommental disclosure requirements

will be the subject of future rulemaking.

o A Mell, A
Reviewed By Robin A. McHug

CERTIFIED TO THE SECRETARY OF STATE MAY 11, 1999,
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE RULE REVIEW COMMITTEE

Interim Committees and the Environmental Quality Council

Administrative rule review is a function of interim
committees and the Environmental Quality Council (EQC). These
interim committees and the EQC have administrative rule review,
program evaluation, and monitoring functions for the following
executive branch agencies and the entities attached to agencies

for administrative purposes.

Business and Labor Interim Committee:
» Department of Agriculture;
» Department of Commerce;
» Department of Labor and Industry;
» Department of Livestock;
» Department of Public Service Regulation; and
» Office of the State Auditor and Insurance Commissioner,
Education Interim Committee:
» State Board of Education;
» Board of Public Education;
» Board of Regents of Higher Education; and
» Office of Public¢ Instruction.
Children, Families, Health, and Human Services Interim
Committee:
» Department of Public Health and Human Services.
Law, Justice, and Indian Affairs Interim Committee:
» Department of Corrections; and

» Department of Justice.
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Revenue and Taxation Interim Committee:
» Department of Revenue; and
» Department of Transportation.
State Administration, Public Retirement Systems, and
Vetergqg' Affairs Interim Committee:
‘b Department of Administration;
» Department of Military Affairs; and
» Office of the Secretary of State.
Bnvironmental Quality Council:
» Department of Environmental Quality;
» Department of Fish, Wildlife, and Parks; and

» Department of Natural Resources and Conservation.

These interim committees and the EQC have the authority to
make recommendations to an agency regarding the adoption,
amendment, or repeal of a rule or to request that the agency
prepare a statement of the estimated economic impact of a
proposal. They also may poll the members of the Legislature to
determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repéaling a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt,
amend, or repeal a rule.

The interim committees and the EQC welcome comments and
invite members of the public to appear before them or to send
written statements in order to bring to their attention any
difficulties with the existing or proposed rules. The mailing

address is PO Box 201706, Helena, MT 59620-1706.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE
MONTANA ADMINISTRATIVE REGISTER

Definitions: Administrative Rules of Montana (ARM) is a
loogeleaf compilation by department of all rules
of astate departments and attached boards
presently in effect, except rules adopted up to
three, months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use_of the Administrative Rules of Montana (ARM) :

Known 1. Consult ARM topical index.

Subject Update the rule by checking the accumulative

Matter table and the table of contents in the last
Montana Administrative Register issued.

Statute 2., Go to cross reference table at end of each

Number and title which lists MCA section numbers and

Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through March’
31, 1999. This table includes those rules adopted during the
period April 1, 1999 through June 30, 1999 and any proposed rule
action. that was pending during the past 6-month period. (A
notice of adoption must be published within 6 monthe of the
published notice of the proposed rule.) This table does not,
however, include the contents of this isgsué of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necegsary to check the ARM updated through March 31, 1999, this
table and the table of contents of this issue of the MAR,

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1998 and 1999 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissione 1listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.

GEN oV, i

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2701, 3138

1.2.519 Bagic Format Ingtructions for the - Montana
Administrative Register, p. 2856, 3223

1.3.101 and other rules - Model Rules of Procedure -

Amendment of the Sample Forma Attached to the Model
Rules, p. 600

ADMINISTRATION, Department of, Title 2

I Acquiring Services to Operate the State Charitable
Giving Campaign, p. 561
2.21.812 and other rules - Sick Leave Fund, p. 2133, 53

(Public Employees’ Retirement Board)

2.43.403 and other rules - Membership, Service Credit, and
Service Purchases in Retirement Systems Administered
by the Board - Service Purchases - $ocial Security
Coverage for the Employees of the State and Its
Political Subdivisions, p. 932

(State Compensation Insurance Fund) )
2.65,321 Caleulation of Experience Rates, p. 2643, 3267
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2.55.327. and other rules - Construction Industry Premium
Credit Program - Definitions - Individual Loss
Sensitive Dividend bistribution Plan, p. 2776, 3268

AGRICULIURE. Department of, Title 4

I-IX Pesticide Reporting, Cleanup, and Pesticide
Containment, p. 2924, 54

4.10.1001 and other rules - Pesticide Enforcement, p. 1, 404

4.12.1428  Asspessment Fees on All Produce, p. 2934, 507

4.12.3501 and other rules - Grading of Seed Potatoes, p. 677

STATE AUDITOR. Title &

6.6.503 and other rules - Medicare Supplement Insurance,
P. 2325, 3269

6.6.801 and other rules - Annuity Disclosures, p. 16, 508

6.6.3101 and other rules - Long-term Care, p. 2193, 3271

6.6.4001 Valuation of Securities, p. 205, 639

6.6.5090 Rate ‘Manual and Rate Restriction Guidelines,
p. 2781, 3276

6.10.101 and other rules - Registration - Unethical Practices
- Financial Requirements - Bonding - Books and
Records Requirements in the Business of Securities,
P. 2527, 56

(Clagsification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 REdition, p. 3174, 509

COMMERCE, Department of, Title &

8.2.208 Renewal Dates, p. 3178, 274

(Board of Alternative Health Care)
8.4.301 Fees, p. 431, 1121

(Board of Athletics)
8.8.2806 Feea, p. 433

(Board of Barbers)
8.10.405 Fee Schedule, p. 435

(Board of Clinical Laboratory Science Practitioners)
8.13.303 and other rule - Fees - Renewal, p. 437

(Board of Cosmetologists)

8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees,
p. 439

(Board of Dentistry)

B8.16.409 and other rules - Dentist Mandatory CPR - Screening
Panel - Dental Hygiene Mandatory CPR - Continuing
Education in Anesthesia - Requirements and
Restrictions - Denturist Applications - Denturist
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Examination - Denturist Intern - Renewal -
Requirements and Restrictions - Inspections-Sanitary
Standards - Screening Panel - Out-of-State

Applicants - 90-Day Guarantee, p. 2541, 3237, 209

(State Electrical Board)
8.18.407 Fee Schedule, p. 441

(Board of Hearing Aid Dispensers)

8.20.402 Feeg, p. 443

8.20.408 and other rule - Unprofessional Conduct - Continuing
. Educational Requirements, p. 2350, 343

8.20.417 Definitions, p. 207

3

{Board of Landscape Architects)
8.24.409 Fee Schedule, p. 445, 1122

(Board of Medical Examiners)

1 Curriculum Approval for Applicants for Acupuncture
License, p. 2936, 276

8.28.403A Graduate Training Requirements for Foreign Medical
Graduates, p. 2786, 275

B8.28.420 and other rules - Fee Schedule - Fees, p. 447

8.28.1501 and other rules - Definitions - -
Unprofessional Conduct - NCCPA Certification,
p. 2783, 277

8.28.1508 Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22

(Board of Funeral Service)

8.30.402 and other rules - Applications - Licensure of Out-
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary
License - Crematory Facility Regulation - Processing
of Cremated Remains - Board Meetings - Disclosure of
Funeral Arrangements - Methods of Quoting Prices -
Itemization - Disclosure Statement -  Cemetery
Regulation - Federal Trade Commission Regulations -
DPisclosure Statement on Embalming, p. 1228, 1833,
2959, 66

8.30.407 Fee Schedule, p. 450

(Board of Nursing)

8.28.1508 Quality Assurance of Advanced Practice Registered
Nurse Practice, p. 22

8.32.1409 Prohibited 1V Therapies, p. 563, 680

(Board of Nursing Home Administrators)

8.34.414 and other rule - Examinations - Fee Schedule,
p. 453, 1123

8.34.414 and other rule - Examinations - Fees, p. 2139, 2964,
67

(Board of Optometry)
8.36.601 and other rule - Continuing Education Requirements
- New Licensees, p. 3180, 511
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(Board of
8.39.508

{Board of
8.40.401

8.40.404

(Board of
8.48.1105

(Board of
8.50.437

(Board of
8.52.605A

8.52.616

(Board of
8.54.410

8.54.410

(Board of
8.57.412

(Board of
8.58.301

8.58.419

(Board of

8.59.402
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Outfitters)
and other rules - Licensure--Renewal - Guide or
Professional License - Safety Provisions - Standards
for Outfitters, Guides and Professional Guides -
Unprofeasional Conduct and Misconduct, p. 241, 809
Pharmacy)
and other rules - Practice of Pharmacy, p. 2353,
3103, 3200, 344
Fee Schedule, p. 455, 1124
Professional Engineers and Land Surveyors)

Fee Schedule, p. 457

Private Security Patrol Officers and Investigators)
Fee Schedule, p. 459

Psychologista)
and other rules - Minimum Standards - Examination -
Continuing Education Program Options, p. 3182, 211
Fee Schedule, p. 461, 1125

Public Accountants)
and other rule - Fee Schedule - Statement of Permit
Holders, p. 463
and other rules - Fee Schedule - Inactive Status and
Reactivation - Basic Requirement - Alternatives and
Exemptions, p. 2369, 212

Real Estate Appraisers)
Fees, p. 465

Realty Regulation)
and other rules - Definitions - Applications - Fees
- Inactive Licenses - Trust Account Requirements -
Continuing Education - Grounds for License
Discipline - General License Adwministration
Requirements - Pre-licensing Education - License
Renewal - Inactive Licenses-Reactivation -
Continuing Property Management Education - Trust
Account Requirements for Property Management -
Grounds for License Discipline for Property
Management Licensees - Foreign Land Sales Practices
Act, p. 24, 405
and other rules - Grounds for License Discipline -

General Provisions - Unprofessional Conduct -
Grounds for License Discipline of Property
Management Licensees - General Provisions -

Unprofessional Conduct, p. 2788, 3277

Respiratory Care Practitioners)
Definitions, p. 997
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(Board of Sanitarians)

8.60.410A and other rule - Examinations - Sanitarian-in-
training, p. 2939, 278

8.60.413 Fees, p. 999

(Board of Speech-Language Pathologists and Audiologists)

8.62.402 and other rules - Definitions - Supervisor
Responsibility - Schedule of Supervision - Non-
allowable Functions of Speech Aides - Functions of
Audiology Aides, p. 3239, 408

(Board of Veterinary Medicine) Y

8.64.401 and other rules - Definitions - cOntinuing Education
- Unprofessional Conduct, p. 3185, 411

8.64.402 Fee Schedule, p. 467, 1126

8.64.508 and other rule - Unprofessional Conduct - Record-
keeping Standards, p. 565

(Building Codes Division)
8.70.101 and other rules - Building Codes bivision, p. 1001

(Weights and Meagures Bureau)

8.77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 469

8.77.103 Weights and Measures Bureau - NIST Handbook 44,
p. 325

8.77.103 and other rule - NIST Handbook 44 - Receipt to be
Left at Time of Delivery, p. 3188, 68

(Board of Investments)
. 8.97.1101 and other rules - Board of Investments, p. 1018

(Local Government Assistance Division)
I Administration of the 1999 Federal Community
Development Block Grant Program, p. 3245

(Travel Promotion and Development Division)
8.119.101 Tourism Advisory Council, p. 471
8.119.101 Tourism Advisory Council, p. 327

EDUCATION, Title 10
(Superintendent of Public Instruction)
10.16.1101 and other rules - Procedures for Evaluation and

Determination of Eligibility for Special Education
and Related Services, p. 2233, 69

(Board of Public Education)

I-CCLXXXIV and other rules - Content and Performance Standards
for Literature, Writing, Speaking and Listening,
Media Literacy, Science, Health, Technology, World
Languages, Reading and Mathematics, p. 1030

(State Library)
10,102.4001 Reimbursement to Libraries for Interlibrary Loans,
p. 1563, 3104
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FISH, WILDLIFE. AND PARKS. Department of, Title 12
12.6.1501 and other rules - Game Farms, p. 2646, 79

(Fish, Wildlife, and Parks Commission)

I-IX Creating "Primitive Fishing Access Site pegignation”
Where Site Development and Maintenance are Limited,
p. 1991, 91

12.6.901 Limiting the Use of Motor-propelled Water Craft on
Various Bodies of Water Within the Thompson Chain of
Lakes Area, p. 1996, 3278

12.9.801 Creating Game Damage Hunt Rosters, p. 473

(Fish, Wildlife, and Parks Commission and Department of Figh,
Wildlife, and Parks)
12.3.123 and other rule - License Refunds, p. 43, 413

1] rem Title 17
I-vI CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environmental Cleanup and
Regponsibility Act (CECRA) Facilities, p. 1264,
2941, 837

17.56.1001 and other rule - Underground Storage Tanks - Tank
Fee Schedule - Upgrading of Existing UST Systems,
p. 2547, 3108

(Board of Environmental Review)

I and other rules - Public Water Supply - Public Water
and Sewage System Requirements, p. 578

I Water Quality - Temporary Water Quality Standards
for Daisy Creek, the Stillwater River, and Fisher
Creek, p. 482

I &II and other rules - Alr Quality - BAir Quality
Transportation - General Conformity Determinations,
p. 244

17.8.301 and other rules - Air Quality - Maximum Achievable

Control Technology (MACT) Approval for Hazardous Air
Pollutants, p. 572

17.8,302 and other rule - Air Quality - Adopting and
Incorporating by Reference Emission Guidelines for
Hospital/Medical/Infectious Waste Incinerators,
p. 2373, 3106

17.8.321 Air Quality - Opacity Limits and Other Requirements
for Kraft Pulp Mills, p. 2398, 279

17.8.601 and other rules - Air Quality - Open Burning, p. 568

17.8.705 and other rules - Air Quality - De Minimis Changes
that May Be Made to a Facility Without an
Application to Revise the Facility’'s Air Quality
Permit, p. 261

17.24.101 and other rules - Hard Rock - Hard Rock Mining
Reclamation, p. 2376, 2994, 640

17.24.301 and other rules - Coal and Uranium Mining Program
Rules for the Industrial and Energy Minerals Bureau,
p. 2995, 811
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17.30.602 and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation - Ground
Water Pollution Control System, p. 477

17.30.602 and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules,

1835, 94

17.38.215 Public Water Supply - Bacteriolodical Quality

Samples for Public Water Supply Systems, p. 257

(Petroleum Tank Release Compensation Board)

17.58.331 Agsent to Audit Requirements, p. 2245, 3112

17.58.336 and other rules - Review and Determination of Claims
and Charges, p. 682

P D T

I-111 Setting Policy for Waiver and Suspension of Motor
Fuel Penalties, p. 2666, 513

I-I11 and other rules - Alcohol Tax Incentive Program,
p. 2144, 3113

I-1IV and other rules - Special Fuel Ugers Tax, bealers

- and LPG Tax, p. 2797, 645

I-v " Procedures for Dealers of Compressed Natural Gas
(CNG) and Liquefied Petroleum Gas (LPG), p. 2671,
515, 651

I r of i 0

I-vi Parole of a Youth Confined in a State Youth
Correctional Facility, p. 2943, 214

I-X1 Siting, Establishment, and Expansion of Prerelease
Centers in the State of Montana, p. 2675, 3114

20.9.501 and other rules - Licensure of Youth Detention

Facilities, p. 2813, 121

(Board of Pardons and Parole)
20,25.101 and other rules - Board of Pardons and Parole,
p. 3248, 290

JUSTICE, Department of, Title 23

I-1V Permitting the Referral of Department of Justice
Debts to the Department of Administration or Other
Agency Demsignated by Law, p. 399, 984

1.3.101 and other rules - ‘Model Rules of Procedure -
Amendment of the Sample Forms Attached to the Model
Rules, p. 600

R I RY nt o tle 24

24.16.9003 and other rule - Incorporation by Reference to
Federal Davis-Bacon Wage Rates, p. 611

24.16.9007 Montana’'s Prevailing Wage Rates - Non-construction
Services, p. 615

24.16.9007 Incorporation by Reference of Federal Davis-Bacon

Montana Administrative Register 11-6/3/99



-1269-

Wage Rates, p. 3249

24.30.102 Occupational Safety and Health Standards for Public
Sector Employment, p. 617

24.35.202 and other ruled - Independent Contractor Central
Unit, p. 621, 684

{Human Rights Commission)
I-XIV and other rules - Organization and Functions of the
Montana Human Rights Commission, p. 1851, 3201

TOCK, f itle
I & II Inspector Examination - Certification, p. 47
I-XXV Regulation of Game Farms in the State of Montana,

P. 2681, 136
(Board of Livestock)

I Emergency Adoption - Chronic Wasting Disease and
Importation Restrictions on Game Farm Animals,
p. 3115

I-XI Chronic Wasting Digease, p. 265, 652

32.8.101 Incorporation by Reference of the Procedures

Governing the Cooperative State-Public Health
Service/Food and Drug Administration Program for
Certification of Interstate Milk Shippers, p. 2699,

124
Y A S rt itle

I-VI Administration of the Education Benefit Program for
the Montana National Guard, p. 49

P [o] AND VI epar t o itl

I & II and other rules - State Facility Reimbursement,
p. 492

I-III and other rules - Transfer from the Department of
Family Services - Child Care Assistance, p. 2408,
3117

I-1IV and other rules - Nursing Facilities, p. 696

I-XV and other rules - Families Achieving Independence in
Montana (FAIM), p. 1592, 3284

I-XXV and other rules - AFDC Foster Care, p. 964

I-XXV and other rules - Standardes for Licensing of

Laboratories Conducting RAnalyses of Public Water
Supplies, p. 3080, 291

I-XLI and other rules -~ Coverage and Reimbursement of
Mental Health Services for Medicaid Eligible and

. Certain Other Low Income Individuals, p. 723

11.5.901 and other rules - Transfer from the Department of
Family Services - Home Attendant Services, p. 3218

16.29.101 and other rules - Public Health Control Measures for
Dead Human Bodies, p. 2428, 345

16.30.801 and other rules - Control of Transmission of
Infectious Digeases to Emergency Medical Service
Providers, p. 488, 1127

16.32.320 Hospital Swing Beds, p. 1890, 146
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16.38.307
37.12.310

37.70.406
37.80.202
46.8.101
© 46.12.502A

46.12.503
46.12.514

46.12.572
46.12.601
46,12.3001

46.18.305

46.20.103
46.20.103

46.20.106
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State Laboratory Fees for Analyses, p. 628

and other rule - Laboratory License Fees - Duration
of a License, p. 625

and other rules - Low Income Energy Assistance
Program, p. 2551, 414

Child Care Assistance, p. 685

and other rules - Transfer from the Department of
Social and Rehabilitation Services - Developmental
Disabilities Program, p. 3124

and other rules - Resource Based Relative Value
Scale (RBRVS), p. 800

and other rules - Inpatient Hospitals, p. 690

and other rules - Early and Periodic Screening,
Diagnostic and Treatment Services (EPSDT) - Private
Duty Nureging Services, p. 1894, 3219

and other rule - Ambulatory Surgical Centersas, p. 944
and other rules - Medicaid Dental Services, p. 955
and other rules - Medicaid Eligibility, p. 1660,
3281

and other rules - Families Achieving Independence in
Montana’s (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676,
3303

and other rules - Montana Mental Health Access Plan,
p- 3258, 308

and other rules - Montana Mental Health Access Plan,
p. 2843, 3307

and other rules - Montana Mental Health Access Plan,
p. 3252, 355

PUBLIC SERVICE REGULATION. Department of, Title 38

I-IX and other rule - Consumer Information and Protection
Rules Application to Restructured Electric and
Natural Gas Industries, p. 3191

38.5.2202 and other rule - Pipeline Safety, p. 2947, 153

38.5.2502 Responsibility for the Expense of Maintaining Water
Utility Service Pipes - Application for Water
Service, p. 2557, 3220

38.5.3801 and other rules - Emergency Amendment and Adoption -
Slamming, p. 362, 517

38.5.3801 and other rules - Slamming, p. 329

REVENUE, Department of, Title 42

I-1Vv Universal Accegs Fund Surcharge, p. 2468, 3137

42.12.104 and other rules - Lottery Process for Liquor
Licenging, p. 2441, 3132, 3221 :

42,12.106 - and other rules - Liquor Licenses, p. 335

42.20.454 and other rules - Real and Personal Property Tax
Rules, p. 3263, 309 :

42.,21.113 and other rules - Personal Property Trended
Depreciation Schedules and Valuations for the 1999
Tax Year, p. 2451, 3316, 154

42.22.1311 and other rule - Industrial Property Trend Factors,
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p. 2949, 3318

SECRETARY OF STATE, Title 44

1.2.419
1.2.519

44.14.101

Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2701, 3138
Basgic Format Instructions for the Montana
Administrative Register, p. 2856, 3223

and other rule - Retention of Records Stored on
Digital Media, p. 341

(Commissioner of Political Practices)

44.10.321

11-6/3/99

and other rules - Reporting of Contributions and
Expenditures, p. 635
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