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BEFORE THE PUBLIC EMPLOYEES® RETIREMENT BOARD
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the proposed )
amendment of ARM 2.43.302, )
2.43.,304, 2.43.308, and 2.43.309 )
which pertain to definitions used )
} NO PUBLIC HEARING
} CONTEMPLATED
)

in rules and statutes, actuarial
data, and mailing for non-profit
groups

TO: All Interested Persons.

1. OnMarch 27, 1998 the Public Employees' Retirement Board
proposes to amend ARM 2.43.302, 2.43.304, 2.43.308, and 2.43.309
which pertain to definitions used in rules, actuarial data, and
mailing for non-profit groups.

2. The proposed amendments to the rules are as follows:

4.43.302  DERINITIONS Undefiped texms used ip this chapter
I itl i Defined {11 ]
appears. For the purposes of this chapter, the following
definitions apply:
(1) “Benefit recipient” wmeans any retired member,
contingent annuitant, or survivor who—is—veeeiving receives a
enefit pavment from a retirement system—but, It does
not include a beneficiary who receives—either a 1ump sum payment
or an annuity

2 —VPoardl —eou—Lpspipement—pboavdl —means—ehe—publie
33+(2) “Contested case” is a legal proceeding, as set forth
in these rules, subsequent to initial administrative
determination.
" 4 x ” + s
. “Contingent  Beneficiary” .means.. a _.beneficiary
designated to receive pavments if all primaxy bepeficiaries are
d?;?aﬂ?d‘T_CQnL?ngﬂnLTben5f%s1ax1ﬂ5_;é%l_hﬂ_?n_aTﬂhaxe"and_nhaxg
{(4) “Continuous employment” meang #hat a member—eof—a
retivement—egyotem serves in—eevered—empleoyment—whether
full-time, part-time, or seasonaly—fer-—a-—perieod—of—time
emplovment , —witheut—terminating —oueh—ecevered—empleyment—and

withdraw the accumulated contributions from the member’s account

employment
Lo . Lo .
] £53 Biviaieni-ox ’;F*fEWE”E éi;”*?“ mi’“s the P“biig
adminiatration
46+(5). “Employment” or ‘“reemployment” means the
performance of services for an employer by a person other than
an independent contractor. If any of the four factors listed in
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+9-(8) —for—determining—Ereedom—from—eontrel —for—independent
coneracters indicate—leek—eof £reedom—frem control or direction
by the employer, an employment relationship exists.

+H-16) "Full-time employment” for gervice credit. means

an
for at least 160 hours
during a calendar month.

+8-(7) "Full-time public service employment” means—a
period—of—at—leant—i66——hours—of—paid —empleoyment—during—a
ealender—menth—with—ehe —gtate—eof—Montana—eor—a—political
subdivigion—therceignf——which was-not—subjeet—teo—coverage—under
a-gtate—adninistered—retivement—aystemat—thetime—the—service
was full time employment which when it wag performed was not
covered by a system referred to in gection 19-2-302, MCA, and-is
may not otherwise—equalifieble—for-sesvice—eredito be credited in
a retirement system.

45)-(8) “Independent contractor” means an individual who
renders service in the course of an occupation and ig both:

{a) 4s-engaged in an—independently—ecseablished independent
trade, occupation, profession or business; and

(b} 4e—at—all—eimes—under contract and in fact, at all
times free from control or direction over the performance of the
aervicea Faetora—to-be—censidered-in

determining

freedom from control and direction—inelude;

(i) right or exercise of control of the means by which the
work is accomplished;

(ii) method of payment (time basis indicates employment);

(iii) furnishing of equipment; and

(iv) employer's right to fire.

Independent contractor status may only be established by a
convincing accumulation of these factors indlcating freedom from
control or direction over performance of the services.

++6+(9)  “Part-time employment” for gervice credit. means
any-—-peried—of—empleyment—in-whieh—the an emplover or employers
paid._a member—ie—compensated for less than 160 hours during a

calendar month.

£+3-(10} “PERS” means the public employees' retirement
system.

{11) *primary Bepeficiary” means a beneficiary desigpated
Lo receive pavments upop the death of a member,  Primary
} ficiari {11 1 ! Y like bani ]

(12) “Seasonal employment” means
employment within a calendar or fiscal year which is less than
6 months duration., and—whieh reeuwrsQCCUrS
during these-the same months in succeeding

years

4343(13) “Service years” or ‘years of service” means
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which:

periods of 12 calendar months of—eentinvous—employment
membership servige which—awe—used—to—determine—eligibility
qualify members for retirement or other benefits+—thi-s—number
eaa—be—4afgex—ehan—the—aetaa}—ﬂumbermei—yeees—ef—ﬁefethQb%e

++#3-(14) “Survivor” means the designated or statutory
beneficiary of a member who dies while in-membership service.

£ 1if : ; Jesi Ml Eied . ;
o9 Westedst —means—~ehe—member—has—sakisfied—any
TR 3 ; A raht_t i
AUTH: 19-2-403, 19-3-304, 19-5-201, 19—&—201, 19-7-201,
19-8-201, 19-9-201, 19-13-202 MCA
IMP: Title 19, Ch 2, 3, 5, 6, 7, 8, 9, 13, 17 MCA

(2) The—wetirement diviasion shall maintain a historical
file of—eepics—of-allreselutions—adopking—tables- all rates or
assumptions, and 1lncluding the current version—ef—ali—eables

The file shall be open and

readily available to the public.

(3) This rule includes—but—ie-net—limited—teo at leagt the
following actuarial—tebles rateg and assumptions:

(a) tnﬁereae—~—inxgg;mgnn earnings—»ate ansumptions

(b) salary increase assumptions;
(c) requlred contribution rates,

{d)

iﬂaﬂminimmle_emn&e_m

4 (f) mortality essumptiens rates;

H—doint—and-survivor—eobles
retirement rateg;

{h)

{i) withdrawal rates: and

{1) service puxchase rates.

(4) The—tebleg—rates—or-assumptions-—shall—pe-effectivenn

MAR Notice No. 2-2-283 ' 3-2/12/98



~-379-

board will provide effective
dates .
AUTH: 19-2-403, 19-3-304, 19-5-201, 19-6-201, 19-7-201, 19-
8-201, 19-9-201, 19-13-202 MCA
IMP: 19-3-305, 19-5-201(2), 19-6-202, 19-7-201(3), 19-8-
202, 19-9-504, 19-13-504, 19-17-107 MCA

Ae—eeai-i—reaou*eee—pmi—br—bhe The division may mall—rn-fomaa—i-en
materials to retixees foxr

eligible non-profit

wﬂeﬂm groups. The division may send the
materigls to retirees—ei—the—retirementoystems, OL to members
estimates of their retirement benefits+.
end The information may also be gent to—any retivement aystem
participantg as a part of or in addition to regular
newsletters.

(2) Eligible non-profit—exganisetiens groups are limited
€ ; iy -
—~grapted tax
exempt—status under section—Séi4{ei43) 501 (c) (4) of the Internal
Revenue Code. and—whieh It must-pessess alao hold a non-profit
mailing permit from the U.S. postal service in

Helena, Montana.

The division will provide—Applicatien

forms—will—pe-provided—by—the—divioion. A non-profit
group must submit--a—eempleted an application to the

organiration
division—fer—appreval at least one month—e»ier—te before—a
prepesed—bull any mailing—er—&n—i:ﬁ:a-t—ren—of—e—w%m—&e-tﬁeert-

estimates—eof—the—membertis yvetbirement—benefit., Applieations An
i must contain:

(a) e—eempleted—an application form signed by an officer
of the i 4 - i

non-profit group;
(b) a copy of the IRS—exemption letter—prov'tded—eo—nen—

under section—563+teb{33 501({c) (4) of the tax code;
{c) a copy of the—eere—i:&eet—xen—oi—ﬂxe—apprep-r-ieee-oe&cse

incorporation as a non-profit entity in Montana,
(d) if requesting bulk mailing. a copy of the
g_m_'_a current U.S. poatal maillng permit—f-e-r

; and

(e) an exact copy of the—prepesed-matling materials to be

(4) Upon approval, the division will bill the organization
for the estimated cost of the mailing. and—pxewide For bulk
mailing. the division will provide a proposed completion date

The orgapization must pay the
total eatimated cost—met—be—mede—;—n—t—u-l—} at least 10 working
days-prier—te—inttiatien-of pafore the mailing.

(5) Upen-—eompletion—ef—Hhen the mailing is complete,—es
monthly for—inpertion—mailingr the divislon will bill the
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organization for any additional—eeses—ineurred by thedivigion
te—accomplish—this—serviee copt. For mail inserted with

All charges must be paid—im—full within 30 days of billing.
Thereafter, —interest—will—be —assessed—at—the—maximum—rate

alteowed—by—taw Lhe division will charge the greater of ipterest
ak 9% compounded monthly from the billing date—ef—isiiling or $10
per day.

AUTH: 19-2-403 MCA

IMP: 2-6-109 MCA

will mail__ma.:.e.‘r.iﬂl.ﬁ which conform
to the following criteria:

(a) Baeh—piecee—the packet of materials mailed to each
pergon must be-ueameﬁy—bhe—em&aa—emy—oeher—pteeeuee—be
matled—identical;

(b) Each—pieee packet may include an application for
membership in the—ewganisatien pon-profit group and general
information about the i
activities. No piece may urge or recommend-epeeifie actions not
within the non-profit nature and scope of the—ergeniration
group. —g—Eor example, a—nenprofit—enganiration group may
not urge—an—aectivitygueh—as voting for a particular individual

or joining another—erganisatien or affiliated—erganimatien)
group.

(2) Each piece—appreved—for—inmerrion ingerted with
mailing—of retirement estimates must be—me—mere—than one single
page,_no_larger than 8 ¥ inches by 17 inches—{er—smalier},
folded to fit within a regular business envelope. +and It may
not be stapled or sealed in any manner}-.

(3) Each—pieee—appreved packet for bulk mailing must meet
current postal—bulhk-mailing requirements and must be printed
with the erganisatieon's group’s non-profit mailing permit—&rem

AUTH 19-2-403 MCA
IMP: 2-6-10% MCA

3. hmendments to 2.43.302 are necessary for consistency
with changes to §19-2-303, MCA, made by SB 124, Deleted
definitions are either obsolete or defined in the statute. New
definitions were added to clarify terms used in statutes and

rules. Amendments to 2.43.304 are necessary to meet the
requirements of the Government Accounting Standard Board’'s
statement number 25, That statement requires the Board to
disclose additional pension system information. It also

clarifies current practice under the Montana Constitution
Article VIII, Section 15. Amendments to 2.43.308 and 2.43.309%
are necessary to comply with changes made by SB 124 to §2-6-
109, MCA., Those changes include amplifying the types of
organizations which may qualify for non-profit mailing, and
changing the required tax exemption from 501 (¢) (3) to 501(c)(4).
All amended sections include editorial changes to make the
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gsections more easily understood.
4. Interested persons may submit their data, views or
arguments concerning the proposed amendment to:

Mike O’ Connor, Administrator

Public Employeea’ Retirement Division
P.0. Box 200131

Helena, Montana 59620-0131

A fax may be sent to (406) 444-5428,

An electronic message may be sent to the following Internet
address, kmccallum@mt .gov.

Any comments must be received no later than March 12, 1998.

5. 1f a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Mike O’'Connor at the address above.

A fax may be sent to (406) 444-5428.

An electronic message may be sent to the following Internet
address, kmccallum@mt.gov.

A written request for hearing must be received no later than
March 12, 1998.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed action;
from the administrative code committee of the legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 4,446 based on December 1997 payroll reports of active and
retired members.

7. The Board maintains a list of interested persons and
sends copies of rule notices to everyone on the list., Anyone
may request their name be added to this list by calling the

Board at (406) 444-3154. P
é”“/ _71_:: AL,

Terry Te¢lichrow, President
Public Emp eeg' Retirement Board

Dal smille, Chief Legal Counsel and
Rule Reviewer

o d G2

Keglly Jenking, General Counsel and
Rule Réviewer

Certified to the Secretary of State on February 2, 1998.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the
adoption of new rules I

) NOTICE OF PUBLIC HEARING

)
through XV pertaining to )

)

)

)

ON PROPOSED ADOPTION OF RULES

annuity disclosure and
sales illustrations.

TO: All Interested Persons

1. On March 9, 1998, at 10:00 a.m., a public hearing
will be held in room 312-1 of the State Capitol, at Helena,
Montana, to consider the adoption of new rules I through XV
pertaining to annuity disclosure and sales illustrations.

2. The new rules proposed for adoption provide as
follows:

RULE I PURPOSE (1) The purpose of this sub-chapter is to
provide standards for the disclogure of certain minimum
information about annuity contracts and to provide rules for
annuity illustrations that will protect consumers and foster
consumer education. These rules specify the minimum
information which must be disclosed and the method for
discloging it in connection with the sale of annuity contracts.
These rules provide illustration formats, prescribe standards
to be followed when illustrations are used, and specify the
disclosures that are required in connection with illustrations,
The goals of these rules are to ensure that purchasers of
annuity contracts understand certain basic features of annuity
contracts and to make illustrations more understandable.
Insurers shall define terms used in the disclosure statement
and illustration in language that facilitates the understanding
by a typical person within the segment of the public¢ to which
the disclosure statement or illustration is directed.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

RULE II AUTHORITY (1) These rules are issued based upon
the authority granted the commissioner under section 33-20-308,
Montana Code Annotated, (MCA).

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec, 33-20-308, MCA

RULE III APPLICABILITY AND SCOPE (1) This sub-chapter
applies to all annuity contracts and certificates except:

(a) Registered or non-registered variable annuities or
other registered contracts;

(b) Annuities used to fund an employee pensicon benefit

MAR Notice No. 6-103 3-2/12/98
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plan which is covered by the Employee Retirement Income
Security Act, (ERISA), or a plan described by sections 401(a),
401 (k) or 457 of the Internal Revenue Code (IRC), or a
governmental or church plan defined in section 414, IRC, or a
non-qualified deferred compensation arrangement not prohibited
by ERISA.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

For the purposes of this sub-chapter:
(1) “Actuarial standards board" means the board
established by the American academy of actuaries to develop and
promulgate standards of actuarial practice.

(2) "Contract owner" means the owner named in the annuity
contract.
(3) "Currently payable scale" means a scale of non-

guaranteed elements in effect for an annuity contract or
certificate form as of the preparation date of the illustration
or declared to become effective within the next 60 days.

(4) "Disciplined curxrrent scale" means a scale of non-
guaranteed elements constituting a limit on illustrations
currently being illustrated by an insurer that is reasonably
based on actual recent historical experience, as certified
annually by an illustratjon actuary designated by the insurer.
Further guidance in determining the disciplined current scale
as contained in standards established by the actuarial
standards board may be relied upon if the standards:

(a) Are consistent with all provisions of this sub-
chapter;

(b) Limit a disciplined current scale to reflect only
actions that have already been taken or events that have

already occurred;

(¢) Do not permit a disciplined current scale to include
any projected trends of improvements in experience or any
agsumed improvements in experience beyond the illustration
date; and

(d) Do not permit assumed expenses to be less than
minimum assumed expenses.

(5) "Generic name" means a short title descriptive of the
annuity contract being applied for or illustrated such as
"gingle premium deferred annuity".

(6) "Guaranteed elements" means the benefits, values,
credits and charges under an annuity contract that are
guaranteed and determined at issue.

(7) "Illustrated scale" means a scale of non-guaranteed
elements currently being illustrated that is not more favorable
to the annuity contract than the lesgor of:

(a) The disciplined current scale; or

(b) The currently payable scale.

(8) "Illustration" means a presentation or depiction that
includes non-guaranteed elements of an annuity contract over a
period of years and that is one of the 3 types defined below:

(a) "Basic¢ illustration" means a ledger or proposal used
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in the sale of an annuity contract that shows both guaranteed
and non-guaranteed elements.

(b) “Supplemental illustration" means an illustration
furnigshed in addition to a basi¢ illustration that meets the
applicable requirements of this sub-chapter, and that may be
presented in a format differing from the basic illustration,
but may only depict a scale of non-guaranteed elements that is

‘ permitted in a basic illustration.

{(c) "In forece illustration” means an illustration
furnished at any time after the contract that it depicts has
been in force for one year or more.

(9) "Illustration actuary" means an actuary meeting the
requirements of this sub-chapter who certifies to illuastrations
baged on the standard of practice promulgated by the actuarial
standards board.

(10) "Lapse-supported illustration" means an illustration
of an annuity contract failing the test of self-supporting as
defined in this sub-chapter.

(11) "Minimum assumed expenses" means the minimum expenses
that may be used in the calculation of the disciplined current
scale for an annuity contract form. The insurer may choose to
designate each year the method of determining assumed expenses
for all annuity contract forms from the following:

(a) Fully allocated expenses;

(b} Marginal expenses; and

(c) A generally recognized expense table based on fully
allocated expenses representing a significant portion of
insurance companies and approved by the commissioner.

(d) Marginal expenses may be used only if greater than a
generally recognized expense table. If no generally recognized
expense table is approved, fully allocated expenses must be
used,

(12) "Non-guaranteed elements" means the benefits, values,
credits and charges under an annuity contract that are not
guaranteed or not determined at issue.

(13) "Premium outlay" means the amount of premium to be
actually paid or assumed to be paid by the contract owner or
other premium payer out-of-pocket.

(14) "Self-supporting illustration" means an illustration
of an annuity contract for which it can be demonstrated that,
when using experience assumptions underlying the disciplined
current scale, for all illustrated points in time on or after
the fifteenth contract anniversary or upon contract expiration,
if sooner, the accumulated value of all contract cash flows
equals or exceeds the total contract owner value available.

For this purpose, contract owner value will include cash
surrender values and any other illustrated benefit amounts
available at the contract owner’s election.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

(1) At or prior to
the taking of an application for any annuity contract, the
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insurer, its producers or other authorized represgentative shall
provide to the applicant a disclosure document which meets the
requirements of this sub-chapter.

{2) When using an illustration in the sale of an annuity
contract, an insurer or its producers or other authorized
representatives shall not:

(a) Represent the contract as anything other than an
annuity contract;

(b) Use or describe non-guaranteed elements in a manner
that is misleading or has the capacity or tendency to mislead;

(c) State or imply that the payment or amount of non-
guaranteed elements is guaranteed;

(d) Use an illustration that does not comply with the
requirements of this sub-chapter;

(e) Use an illustration that at any contract duration
depicts contract performance more favorable to the contract
owner than that produced by the illustrated scale of the
insurer whose contract is being illustrated;

(f) Provide an applicant with an incomplete illustration;

(g) Use an illustration that is "lapse-supported"; or

(h) Use an illustration that is not "self-supporting".

(1) If an interest rate used to determine the illustrated
non-guaranteed elements ia shown, it shall not be greater than
the earned interest rate underlying the disciplined current
scale.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

(1) The following
information shall be contained in the disclosure document
required to be provided under this rule:

{a) The generic name of the contract, the company product
name, if different, and form number;

(b} The insurer’s name and address;

(c) A description of the contract and its benefits,
identifying it as an annuity, emphasizing its long-term nature
and describing:

(i} the guaranteed and non-guaranteed elements of the
contract, and their limitations, if any, and an explanation of
how they operate;

(ii) if a first specific rate is mentioned, a statement of
recent data history is required;

(1ii) the availability of periodic¢ income (annuitization)
and description of periodic income including whether principal
will be returned;

(iv) the surrender charges if applicable, specifically
their duration and how they are applied;

(v) any other fees and charges, their limits and how they
are applied;

(vi) how values in the contract can be accessed;

(vii) the death benefit, if available;

(viii) a summary of the federal tax status of the contract
and any penalties applicable on withdrawal of values from the
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contract; and
(ix)} impact of any rider, such as nursing home, long term
care rider, or accelerated benefits.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: S8ec. 33-20-308, MCA

(1) A basic illustration shall conform with the following
format requirements:

(a) The illustration shall be labeled with the date on
which it was prepared;

(b) Each page, including any explanatory notes or pages,
shall be numbered and show its relationship to the total number
of pages in the illustration (e.g. the fourth page of a seven-
page illustration shall be labeled "page 4 of 7 pages");

{(c) The assumed dates of payment receipt and benefit pay-
out within a contract year shall be clearly identified;

(d) If the age of the proposed insured is shown as a
component of the tabular detail, it shall be issue age plus the
numbers of years the contract is assumed to have been in force;

(e) The assumed payments on which the illustrated
benefits and values are based shall be identified as premium
outlay or contract premium, as applicable. For policies that
do not require a specific contract premium, the illustrated
payments shall be identified as premium outlay;

(f) Guaranteed benefits and values available upon
surrender, if any, for the illustrated premium outlay or
contract premium shall be shown and clearly labeled guaranteed;

{(g) Any non-guaranteed elements shall not be based on a
scale more favorable to the contract owner than the insurer’'s
illustrated scale at any duration. These elements shall be
clearly labeled non-guaranteed;

(h) The guaranteed elements, if any, shall be shown
before corresponding non-guaranteed elements and shall be
specifically referred to on any page of an illustration that
shows or describes only the non-guaranteed elements (e.g., "see
page one for guaranteed elements");

(1} The account or accumulation value of a contract shall
be identified by the name this value is given in the contract
being illustrated and shown in c¢lose proximity to the
corresponding value available upon surrender;

(3) The value available upon surrender shall be
identified by the name this value is given in the contract
being illustrated and shall be the amount available to the
contract owner in a lump sum after deduction of surrender
charges, contract loans and contract loan interest, as
applicable;

(k) Illustrations may show contract benefits and values
in graphic or chart form in addition to the tabular form;

(1) Any illustration of non-guaranteed elements shall be
accompanied by a statement indicating that:

(i) the benefits and values are not guaranteed;

(ii) the assumptions on which they are based are subject
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to change by the insurer; and
(iii) actual results may be more or less favorable.

AUTH: Sec¢. 33-1-313 and 33-20-308, MCA
IMP: Se¢. 33-20-308, MCA

(1) A basic illustration shall include the
following in its narrative summary:

{a) A brief description of the contract being
illustrated, including a statement that it is a life insurance
contract;

(b) A description of the contract and its features,
riders or options, guaranteed or non-guaranteed, shown in the
basic illustration and the impact they may have on the benefits
and values of the contract;

(¢) The availability of periodic income;

(d) The surrender charges, if applicable, specifically
their duration and how they are applied;

{(e) Any other fees and charges, their limits and how they
are applied;

(f) How values in the contract can be accessed;

{(g) The death benefit, if available;

(h) A summary of the federal tax status of the contract
and any penalties applicable on withdrawal of values from the
contract;

(i) Impact of any riders, such as long term care, nursing
home, or accelerated benefits;

(j) 1Identification and a brief definition of column
headings and key terms used in the illustrations; and

(k) A statement containing in substance the following:
"This illustration assumes that the currently illustrated non-
guaranteed elements will continue unchanged for all years
shown. This is not likely to occur, and actual results may be
more or less favorable than those shown."

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

(1) A basic illustration shall include a numeric summary
of the accumulation value, cash surrender value and the premium
outlay, as applicable. For a contract that provides for a
contract premium, the values shall be based on the contract
premium. This summary shall be shown for at least contract
years 5, 10, and 20 and at age 65, as applicable, on the three
bases shown below:

(a} Contract guarantees;

(b) 1Insurer’s illustrated scale;

(¢) Insurer’s illustrated scale used but with the non-
guaranteed elements reduced as follows:

(i) dividends at 50% of the dividends contained in the
illustrated scale used;

(ii) non-guaranteed credited interest at rates that are
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the average of the guaranteed rates and the rates contained in
the illustrated scale used; and

(iii) all non-guaranteed charges, including but not
limited to, expense charges, at rates that are the average of
the guaranteed rates and the rates contained in the illustrated
scale usged.

(2) In addition, the summary shall show, on three bases:

(a) The amount of monthly annuity income payable on a
life annuity basis selected by an applicant. If none is
gelected, then the amount of monthly annuity income shall be
shown on a life annuity with 10 year certain paymentsg using the
insurer’s current single premium annuity purchase rate and the
contract value using the insurer’s illustrated scale; second,

(b) The insurer guaranteed annuity purchase rates and the
guaranteed contract value using the c¢ontract guaranteed
contract elements; and thirdly,

(c) Using factors midway between the current purchase
rate and the illustrated scale for contract value and the
guarantee annuity purchase rates and guarantee contract values.

(3) Statements subsgtantially similar to the following
shall be included on the same page as the numeric summary and
signed by the applicant, or the contract owner in the case of
an illustration provided at time of delivery, as required in
this sub-chapter:

(a) A statement to be signed and dated by the applicant
or contract owner reading as follows: "I have received a copy
of this illustration and understand that any non-guaranteed
elements illustrated are subject to change and could be either
higher or lower. The producer has told me they are not
guaranteed."

{b) A statement to be signed and dated by the insurance
producer or other authorized representative of the insurer
reading as follows: "I certify that this illustration has been
presented to the applicant and that I have explained that any
non-guaranteed elements illustrated are subject to change., I
have made no statements that are inconsistent with the
illustration."

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

(1) A basic illustration shall include in its tabular
detail the following for at least each c¢ontract year from 1 to
10 and for every fifth contract year thereafter ending at the
later of age 85, or the maximum annuitization age. In
addition, the basic illustration shall show the amount of
monthly annuity income based on the annuity option selected by
the applicant, if an option is not selected, then on a life
annuity with 10 year certain for annuitization ages 65 and 70,
or if later, for the annuitization age in the 10th and 15th
contract year, but, in no event later than age 90.

(a) The premium outlay and mode the applicant plans to
pay and the contract premium, as applicable;
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(b) The corresponding guaranteed accumulation and cash
gurrender value, as provided in the contract;

(¢) For a contract that provides for a contract premium,
the guaranteed accumulation and cash surrender value available
shall correspond to the contract premium;

{(d) Non-guaranteed elements may be shown if described in
the contract. 1In the case of an illustration for a contract on
which the insurer intends to credit terminal dividends, they
may be shown if the insurer’s current practice is to pay
terminal dividends. If any non-guaranteed elements are shown
they must be shown at the same durations as the corresponding
guaranteed elements, if any. 1If no cash surrender value is
available at any duration, a zero shall be displayed.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

(1) A supplemental illustration may be provided so long
as:

(a) It is appended to, accompanied by or preceded by a
basic illustration that complies with this sub-chapter;

(b) The non-guaranteed elements shown are not more
favorable to the contract owner than the corresponding elements
based on the scale used in the basic illustration;

(c) It contains the same statement required of a basic
illustration that non-guaranteed elements are not guaranteed;
and

(d) PFor a contract that has a contract premium, the
contract premium underlying the supplemental illustration is
equal to the contract premium shown in the basic illustration.
For contracts that do not require a contract premium, the
premium outlay underlying the supplemental illustration shall
be equal to the premium outlay shown in the basic illustration.

(2) The supplemental jillustration shall include a notice
referring to the basic illustration for guaranteed elements and
other important information.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

(1) If a basic illustration is used by an insurance
producer or other authorized representative of the insurer in
the sale of an annuity contract and the contract is applied for
as illustrated, a copy of that illustration, signed in
accordance with this sub-chapter, shall be submitted to the
insurer at the time of contract application. A copy also shall
be provided to the applicant.

(2) If the contract is issued with an initial lower
guarantee interest rate or rates than that illustrated, a
revised basic illustration conforming to the contract as issued
shall be sent with the contract. The revised illustration
shall conform to the requirements of this sub-chapter, shall be
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labeled "Revised Illustration" and shall be signed and dated by
the applicant or contract owner and producer or other
authorized representative of the insurer no later than the time
the contract is delivered., A copy shall be provided to the
insurer and the contract owner.

(3) If no illustration is used by an insurance producer
or other authorized representative in the gale of an annuity

- contract, the producer or representative shall certify to that
effect in writing on a form provided by the insurer. On the
same form the applicant shall acknowledge that no illustration
was provided. This form shall be submitted to the insurer at
the time of contract application.

(4) If the basic illustration or revised illustration is
sent to the applicant or contract owner by mail from the
insurer, it shall include instructions for the applicant or
contract owner to sign the duplicate copy of the numeric
summary page of the illustration for the contract issued and
return the signed copy to the insurer. The insurer's
obligation shall be satisfied if it can demonstrate that it has
made a diligent effort to secure a signed copy of the numeric
summary page. The requirement to make a diligent effort shall
be deemed satisfied if the insurer includes in the mailing a
self-addressed postage prepaid envelope with instructions for
the return of the signed numeric summary page.

(5) A copy of the basic illustration and revised basic
illustration, if any, signed as applicable, along with any
certification that either no illustration wasg used or that the
contract was issued other than as illustrated, shall be
retained by the insurer until 3 years after the contract is no
longer in force. A copy need not be retained if no contract is
issued.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

(1) The insurer
shall provide each contract owner with an annual report on the
gtatus of the contract that ghall contain at least the
following information:

(a) The beginning and end date of the current report
period;

(b) The accumulation and cash surrender value at the end
of the previous report period and at the end of the current
report period;

{(c) The total amounts that have been credited to the
contract value during the current report period; and

(d) The amount of outstanding loans, if any, as of the
end of the current report period.

(2) If a sales illustration was used or is available for
that annuity contract form, and the annual report does not
include an in force illustration, it shall contain the
following notice displayed prominently:"IMPORTANT CONTRACT
OWNER NOTICE: You should consider requesting more detailed
information about your contract to understand how it may
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perform in the future. You should not consider replacement of
your contract or make changes without requesting a current
illustration. You may annually request, without charge, such
an illustration by calling [insurer’s phone number], writing to
finsurer’s name] and [insurer’s address] or contacting your
producer. If you do not receive a current illustration of your
contract within 30 days from your request, you should contact
your state insurance department." The insurer may vary the
sequential order of the methods for obtaining an in force
illustration.

(3) 1If a sales illustration was used or is available for
that contract form, the annual report must contain a statement
that upon the request of the contract owner, the insurer shall
furnish an in force illustration of current and future benefits
and values based on the insurer’s present illustrated scale.
This illustration shall comply with the requirements of this
sub-chapter. No signature or other acknowledgment of receipt
of this illustration shall be required.

(4) If an adverse change in non-guaranteed elements that
could affect the contract has been made by the insurer since
the last annual report, the annual report shall contain a
notice of that fact and the nature of the change prominently
displayed.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

RULE XIV ANNUAL CERTIFICATIONS (1) The board of directors
of each insurer shall appeint one or more illustration
actuaries.

{2) The illustration actuary shall certify that the
digciplined current scale used in illustrations is in
conformity with the Ac¢tuarial Standard of Practice for
Compliance with the NAIC Model Regulation on Life Insurance
Illustrations promulgated by the actuarial standards board, and
that the illustrated scales used in insurer-authorized
illustrations meet the requirements of this sub-chapter.

(3) The illustration actuary shall:

(a) Be a member in good standing of the American academy
of actuaries;

(b} Be familiar with the standard of practice regarding
annuity contract illustrations;

(c) Not have been found by the commissioner, following
appropriate notice and hearing to have:

(i) violated any provision of, or any obligation imposed
by, the insurance law or other law in the course of his or her
dealings as an illustration actuary;

(11} been found guilty of fraudulent or dishonest
practices;

(iii) demonstrated his or her incowpetence, lack of
cooperation, or untrustworthiness to act as an illustration
actuary; or

(iv) resigned or been removed as an illustration actuary
within the past 5 years as a result of acts or omissions
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indicated in any adverse report on examination or as a result
of a failure to adhere to generally acceptable actuarial
standards.

(4) The illustration actuary shall notify the
commissioner of any action taken by a commissioner of another
state.

(5) The illustration actuary shall disclose in the annual
certification whether, since the last certification, a
currently payable scale applicable for business issued within
the previous 5 years and within the scope of the certification
has been reduced for reasons other than changes in the
experience factors underlying the disciplined current scale.
If non-guaranteed elements illustrated for new contracts are
not consistent with those illustrated for similar in force
contractg, this must be disclosed in the annual certification.
If non-guaranteed elements illustrated for both new and in
force contracts are not consistent with the non-guaranteed
elements actually being paid, charged or credited to the same
or similar forms, this must be discloged in the annual
certification.

(6) The illustration actuary shall disclose in the annual
certification the method used to allocate overhead expenses for
all illustrations:

(a) Fully allocated expenses;

(b} Marginal expenses; or

(c) A generally recognized expense table based on fully
allocated expenses representing a significant portion of
insurance companies and approved by the commissiocner.

(7) The illustration actuary shall file a certification
with the board and with the commissioner:

{a) Annually for all annuity contract forms for which
illustrations are available; and

{b) Before a new annuity contract form is illustrated.

(8) If an error in a previous certification is
discovered, the illustration actuary shall notify the board of
directors of the insurer and the commissioner promptly.

(9) If an illustration actuary is unable to certify the
gcale for any annuity contract form illustration the insurer
intends to use, the actuary shall notify the board of directors
of the insurer and the commissioner promptly of his or her
inability to certify.

(10) A responsible officer of the insurer, other than the
illustration actuary, shall certify annually:

(a) That the illustration formats meet the requirements
of this sub-chapter and that the scales used in insurer-
authorized illustrations are those scales certified by the
illustration actuary; and

(b} That the company has provided its producers with
information about the expense allocation method used by the
company in its illustrations and disclosed as required in this
sub-chapter.

(11) The annual certifications shall be provided to the
commissioner each year by a date determined by the insurer.

(12) If an insurer changes the illustration actuary
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responeible'for all or a portion of the company’s annuity
contract forms, the insurer shall notify the commiseioner of
that fact promptly and disclose the reason for the change.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

(1) In addition to any other penalties
provided by the laws of this state, an insurer or producer that
violates a requirement of this sub-chapter shall be guilty of a
violation of section 33-1-317, MCA.

AUTH: Sec. 33-1-313 and 33-20-308, MCA
IMP: Sec. 33-20-308, MCA

3. These rules shall become effective July 1, 1998, and
shall apply to policies 80ld on or after the effective date

4. REASON : The 1997 Mentana Legislature required the
commissioner to adopt rules pertaining to annuity disclosure
and salea illustrations. The purpose of this sub-chapter is to
provide standards for the disclosure of certain minimum
information about annuity contracts and to provide rules for
annuity illustrations that will protect consumers and foster
consumer education. These rules specify the minimum
information which must be disclosed and the method for
disclosing it in connection with the sale of annuity contracts.
These rules provide illustration formats, prescribe standards
to be followed when illustrations are used, and specify the
disclosures that are required in connection with illustrations.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Frank Coté at the State Auditor's Office, P.0O. Box 4009,
Helena, Montana, 59604, and must be received no later than
March 13, 1998.

6. The State Auditor’s Office will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you require an
accommodation, contact the office no later than 5:00 p.m.,
March 2, 1998, to advise us as to the nature of the
accommodation needed. Please contact Sandi Binstock at 126
North Sanders, Mitchell Building, Room 270, Helena, Montana,
59620; telephone (406) 444-1744; Montana Relay 1-800-332-6148;
TDD (406) 444-3246; facsimile (406) 444-3497. Persons with
disabilities who need an alternative accessible format of this
document in order to participate in this rule-making process
should contact Sandi Binstock.

7. Kevin Phillips, attorney, has been designated to
preside over and conduct the hearing.

3-2/12/98 MAR Notice No. 6-103



-394~

8. The State Auditor's Office maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written reguest which
includes the name and mailing address of the person to receive
notices and specifies whether the person wishes to receive
notices regarding insurance rules, securities rules, or both.
Such written request may be mailed or delivered to the State
Auditor's Office, P.O. Box 4009, Helena, MT 59604, faxed to
the office at 406-444-3497, or may be made by completing a .
request form at any rules hearing held by the State Auditor's
Office.

9. The both bill sponsor notice redquirements of gection
2-4-302, MCA, apply and have been compligd with.

MARK O’KEEFE;/State Augdito
and Commisgigner of Ip{sur e

4 ek

Coté

Yy Insurance Commission;i;:;

Russell B. Hill
Rules Reviewer

Fra

By:

Certified to the Secretary of State this 2nd day of February,
1998.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the
proposed amendment of rules

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT OF

)
)
6.6.302 through 6.6.310 ) RULES
pertaining to replacement )
of life insurance. )
)
TO: All Interested Persons
1. On March 9, 1998, at 11:00 a.m., a public hearing

will be held in room 312-1 of the State Capitol, Helena,
Montana, to consider the amendment of rules 6.6.302 through
6.6.310,

2. The proposed amendments provide as follows (new text
is underlined; text to be deleted is interlined):

£.6.302 PURPOSE (1) The purpose of this sub-chapter is:
+33-{a) To regulate the activities of insurers and egents
with respect to the replacement of existing life

insurance ~:_and

42+(k) To protect the interests of life insurance and
annuity policyowners by establishing minimum standards of
conduct to be observed in the replacement or proposed
replacement of existing life insurance or annuities by

(a) through (c)} remain the same but are renumbered (i)
through (iii).

AUTH: 33-1-313, MCA
IMP: 33-18-204, MCA

(1) remains the same.

(2) "Conservation" means any attempt by the existing
insurer or its agent nzgdugg; to continue existing life
insurance Qr annuity in force when it has received proper
notice as required by ARM 6.6.306-33d)F (1) (¢} (iv)

from a replacing insurer that the existing life
insurance Qr annuity is or will be replaced.

(3} "Direct-response sales" means any sale of life
insurance where the insurer does not utilize am—agent itg

in the sale or delivery of the policy.

(4) and (5) remain the same.

(6) "Existing anmlit::“ means any annuity in force
. - " - - i : .
lnslgd;ng_xarlahl§¢ng£gxrgd_and_;m¢ﬂd1aLg_angu;L;gﬁA_AnsluQ;ng
ign?;L1ﬁﬁ_undﬂxEQ_Q1nd?ng_?rW%Qnd1;1%nﬁl_xﬁgﬁinﬁ_gxmanJmnnuxx

(6) remaing the same but is renumbered (7).

+#(8) "Replacement" means any transaction in which new
life insurance g annuity is to be purchased, and it is known
or should be known to the proposing agermt producer, or to the
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proposing insurer, if there is no agent producer, that by
reagon of such transaction existing life insurance or annuity
has been, or is to be:

(a) through (e) remains the same.

+83-{9} "Replacing insurer" means the insurance company
that issues a new policy which is a replacement of existing
life insurance or annuity.

. 493-(10) "Sales proposal" means individualized sales aids
of all kinds which are deslgned to justify the replacement or
conservation of existing life insurance or annuity and used by
an insurer+ agent or producer—er—broker for presentation to
policyowners. Sales aids of a generally descriptive nature,
which are maintained in the insurer’s advertising compliance
file, shall not be considered a sales proposal within the
meaning of this definition,

AUTH: 33-1-313, MCA
IMP; 33-18-204, MCA

6.6.304 EXEMPTIONS (1) Unless otherwise specifically
included, this sub-chapter shall not apply to:
) L

423(a) Individual credit life insurance; or
+&+1bl Group life insurance, group credlt life insurance,
issued in

connection with a pension, profit sharing or other benefit plan
qualifying for tax deductibility of premiums, provided,
however, that as to any plan described in this rule, full and
complete disclosure of all material facts shall be given to the
administrator of any plan to be replaced; Qr

;

483(c) Where the application is made to the existing
insurer that issued the existing life insurance gr annuity and
a contractual change or conversion privilege is being
exercised; or

(6) remains the same but is renumbered (d).

AUTH: 33-1-313, MCA
IMP: 33-18-204, MCA

6.6.,305 DUTIES OF AGENTS PRODUCERS (1) Each agent
producer shall submit to the replac1ng insurer with or as part
of each application for life insurance or anpuiLy:

(a) A statement signed by the appllcant as to whether or
not such insurance will replace existing life insurance or
annuities; and

(b) A signed statement as to whether or not the agent
producer knows replacement is or may be involved in the
transaction.

{2) Where a replacement is involved, the agert produgmr
shall:

(a) Obtain with or as part of each application a list of
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all existing life insurance and/er _annuities to be replaced.
Such existing life insurance @r apnuitieg shall be identified
by name of insurer and the policy number. In the event that a
policy number has not been assigned by the existing insurer,
alternative identification information, such as an application
or receipt number, must be listed.

b) I1f xeplacing existing life insurapnce, Presentpresent
to the applicant, not later than at the time of taking the
application, a "Notice Regarding Replacement of Life Insurance"
in the form substantially as described in ARM 6.6.31043)}——o»
24— Fampte form A or B, whichever is applicable.
The notice must be signed by the agent producer and receipt of
it acknowledged by the applicant. A copy of the notice must be
left with the applicant.

(c) If replacing existing life ingurance. Submiegubmit to
the replacing insurer with the application, a copy of the
"Notice Regarding Replacement of Life Insurance", signed by the

and receipt of it acknowledged by the applicant
and a separate statement including the information described in
1 i) 42++4a)> unless such information is included
in the application.

e T— -
mmm—am—wmw] E Tife 1 2 0 The f

1 i as b in .6.310 - mple form D. The
gtatement must be gigned by the applicant.

AUTH: 33-1-313, MCA
IMP: 33-18-204, MCA

{1} Each replacing
insurer shall:
(1) remains the same but is renumbered (a).
+2+(b) Require with or as part of each completed
application for life insurance Qr annuity:
4o+ (i) A statement signed by the applicant as to whether
or not such insurance will replace existing life insurance or
anpuity; and
+br(ii) A statementsigned-by the agent—as—to-whether—or
: . :
not—he o E?E knows—replacement—is-or may be—invoived-in—the
E!a?saebtfn A—51?nﬁd—5LaLQm2nL—aﬂ—LfHKPQLh?x—%ITDQLTth
Lransactjion.
(3) remains the same but is renumbered (c).
4&)+(i} Require with or as part of each application for
life insurance gr annuity a list of all of the applicant’s
existing life insurance Qr_gnnulglgg to be replaced. Such
existing life insurance or annuitieg shall be identified by
name of insurer and the policy number. In the event that a
policy number has not been assigned by the existing insurer,
alternative identification information, such as an application
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or receipt number, must be listed.

4p)(ii) Require from the egemt producer with the
application for life insurance a copy of the "Notice Regarding
Replacement of Life Insurance" signed by the agent producer and
receipt of it acknowledged by the applicant,_a copy of the
" 3 i i

[ i i and a copy of
all sales proposals used for presentation to the applicant.
ey (1] . , ;

otherwise modified by the provisions of 33+ (1) (c) (jv) or
+3-ter{1) (c) (v) furnish to the appllcant a policy summary in
accordance with the prov131ons of
BEM _Title 6, chapter 6.

+d>-(iv) Delay, if it is not also the existing insurer, the
issue of its policy for twenty days after it sends the existing
insurer a written communication that inc¢ludes the name of the
insured, the identification information with respect to the
existing life insurance or appuities to be replaced that is
obtained pursuant to 433+ this rule, and a copy of the policy
summary, unless it provides in its "Notice Regarding
Replacement of Life Insurance" and in either its policy or in a
separate written notice that is delivered with the policy that
the applicant has a right to an unconditional refund of all
premiums paid, which right may be exercised within a period of
twenty days commencing from the date of delivery of the policy,
and it sends the written communication required by this rule to
the existing insurer within 3 working days of the date its
policy is issued, in which event the replacing ingurer may
iggue its policy immediately.

(e) remains the same but is renumbered (v).

+£3(yi) Maintain copies of the written communication
required by 433+d+(1) (¢) (iv), the "Notice Regarding Replacement
of Life Insurance", the "Applicant Statement Regarding

', the policy
summary, and all sales proposals used, and a replacement
register, cross indexed, by replacing egemt producer and
existing insurer to be replaced, for at least three five years
or until the conclusion of the next succeeding regular
examination by the insurance department of its satate of
domicile, whichever is later,

AUTH: 33-1-313, MCA
IMP: 33-18-204, MCA

REEEQNSE_EALES (1) Each insurer shall:

(1) remains the same but is renumbered (a).

+2+(b) Require with or as part of each completed
application for life insurance or annujty a statement signed by
the appllcant as to whether or not such insurance will replace
existing life insurance Qz_gnng;;;gﬁ

(3) remains the same but is renumbered (c).

+a3>{i) At the time the policy is mailed to the applicant,
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include a "Notice Regarding Replacement of Life Insurance" in a
form substantially as described in ARM 6.6.31043)-Gampte
form C.

(4) remains the same but is renumbered (d) .

+ar(i)} Request from the applicant with or as part of the
application a list of all existing life insurance Qr annuities
to be replaced. Such existing life insurance or annuitieg
shall be identified by the name of insurer.

+e+(ii) If the applicant furnishes the name of the
existing insurers, then the replacing direct-response insurer
shall mail the applicant a "Notice Regarding Replacement of
Life Insurance" in a form substantially as descrlbed in ARM

6.6.31043)-- Samp}e—Fefm gample form C. "

form D, within three working days after receipt of the
application and shall comply with all of the provisions of ARM
6.6, 30643 tetdi+tet—and—tE+ (1) (c) (Aid), (iv)i. (v) and (vi},
except that it need not maintain a replacement register
required by ARM 6.6.306-3 6

+e}(iii) If the applicant does not furnlsh the names of
the existing insurers, then the replacing direct-response
insurer shall at the time the policy is mailed to the
applicant, include a "Notice Regarding Replacement of Life
Insurance" in a form substantially as described in ARM

6.6.310+43) -Sample gample form C.

AUTH: 33-1-313, MCA
IMP: 33-18-204, MCA

{1) Each existing
insurer which undertakes a conservation effort shall:

43-(a) If life insurance is being replaced., Furmishfurpish
the policyowner with a policy summary for the existing life
insurance within twenty days from the date jt receives the
written communication required by ARM 6.6.30643+&+ from the
replacing insurer. Such policy summary shall be completed in

accordance with the prov151ons of
ARM Title €, chapter
- except that information relating to premiums,
cash values, death benefits and dividends, if any shall be
computed from the current policy year of the existing life
insurance. The policy summary shall include the amount of any
outstanding policy indebtedness, the sum of any other dividend,
accumulations or additions, and may include any other
information that is not in violation of any regulation or
gtatute. Life insurance cost index and equivalent level annual
dividend figures need not be included in the policy summary.
If index figures are included in the policy summary, the
policyowner must be notified at the time the policy summary is
delivered that such figures should only be used for comparing
the relative costs of similar policies.
4+2+(b), Furnish the replacing insurer with a copy of the
policy summary for the existing life insurance within three
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working days of the date that the policy summary is sent by the
existing insurer to either its agenmt producer or directly to
the policyowner.

(3) remains the same but is renumbered (c).

4a+(i) Written communication required by ARM 6.6.30643 &+
received from replacing insurers; and

+b)+(ii) Copies of policy summaries prepared pursuant to
433 this xrule and all sales proposals used.

{2) This material shall be indexed by the replacing
insurer and held for thw¥ee fjve years or until the conclusion
of the next regular examination c¢onducted by the insurance
department of its domicile, whichever is later.

AUTH: 33-1-313, MCA
IMP: . 33-18-204, MCA

6.6,309 PENALTIES (1) Any insurer, ageat
representative, officer or employee of such insurer falllng to
comply with the requirements of this sub-chapter shall be
subject to such penalties as may be appropriate under the
Insuvanee—Lawe jngurance lawg of Montana.

(2) remains the same.

(3) Policyowners have the right to replace existing life
insurance and annuities after indicating in or as part of the
applications for life insurance and annuities that such is not
their intention; however, patterns of such action by
policyowners who purchase the replacing policies from the same
agent producer shall be deemed priwma—faeie prima facig evidence
of the agent's producer's knowledge that replacement was
intended in connection with the sale of those policies, and
such patterns or action shall be deemed priwme—feede prima facie
evidence of the agentls producer's intent to violate this sub-
chapter.

AUTH: 33-1-313, MCA
IMP: 33-18-204, MCA

6.6.310 SAMPLE FORMS (1) The following are sample forms
of notice:
++}+(a) Sample form A:
(To" be used where the existing and proposed policies are
written by different companies.)
(Name, address and telephone number of the
insurance company)

Our egent producer is recommending to you that you
purchase a life insurance policy from us. In connection with
this purchase, you have indicated, either as a result of his
recommendation or at your own initiative, that you may
terminate or change your existing policy issued by another
insurance company or that you may obtain a loan from that
company against your policy to pay premiums on the proposed
policy. Any of these actions is a replacement of life
insurance, and this notice is required.
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Please read it carefully.

Whether it is to your advantage to replace your existing
insurance coverage, only you can decide. It is in your best
interest, however, to have adequate information before your
decision to replace your present coverage becomes final so that
you may understand the essential features of the proposed
policy and of your existing insurance coverage.

To this end, we are required to give you a policy summary
of the proposed policy no later than when the policy is
delivered to you. In addition, we are required to notify the
insurance company that jissued your existing policy. That
company may then furnish you with a similar policy summary of
your existing policy. You may want to contact that company or
its agent producer for additional information and advice or
discuss your purchase with other advisors. The information you
receive will be of value to you in reaching a final decision.

After we have received your application and notified the
other insurance company : 3

i i ; , you will have 20
days from the date of the proposed policy is delivered to you
to cancel the policy issued on your application and receive
back all payments you made to us.*

*(Alternate paragraph is 20 day money-back guarantee is not
provided)

Pleage note that, by state regulation requirement, we must
delay the issuance of any policy which ieg intended to replace
any of your existing insurance for twenty days from the date on
which we send your existing insurer notification that their
policy will be replaced.

You should recognize that a policy which has been in
existence for a period of time may have certain advantages to
you over the new policy. If the policy coverages are basically
similar, the premiums for a new policy may be higher because
rates increase as your age increases. Under your existing
policy, the period of time during which the issuing company
could contest the policy because of a material misstatement or
omission on your application, or deny coverage for death caused
by suicide, may have expired or may expire earlier than it will
under the proposed policy. Your existing policy may have
options which are not available under the policy being proposed
to you or may not come into effect under the proposed policy
until a later time during your life. Also, your proposed
policy’s cash values and dividends, if any, may grow slower
initially because the c¢ompany will incur the cost of issuing
your new policy. On the other hand, the proposed policy may
offer advantages which are more important to you.

If you are considering borrowing against your existing
policy to pay the premiums on the proposed policy, you should
understand that in the event of your death the amount of any
unpaid loan, including unpaid interest, will be deducted from
the benefits of your existing policy thereby reducing your
total insurance coverage.
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1f, after studying the information made available to you,
you do decide to replace the existing life insurance with our
life insurance policy, you are urged not to take action to
terminate or alter your existing life insurance coverage until
-after you have been issued the new policy, examined it and have
found it to be acceptable to you. If you should terminate or
otherwise materially alter your existing coverage and fail to
qualify for the life insurance for which you have applied, you
may find yourself unable to purchase other life insurance or
able to purchase it only at substantially higher rates.

by

Producer or Employee

I have received and read a copy of this Replacement Notice,

(Signed) Date
Applicant

+23-(b) sample form B:
(To be used where the existing and proposed policies are
written by the same company.)
(Name, address and telephone number of
the ingurance company)

Our agent producer is recommending to you that you
purchase a life insurance policy from us. In connection with
this purchase, you have indicated, either as a result of his
recommendation or at your own initiative, that you may
terminate or change your existing policy to pay premiums on the
proposed policy. Any of these actions is a replacement of life
insurance, and this notice is required.

Please read it carefully.

Whether it is to your advantage to replace your existing
insurance coverage, only you .can decide. It is in your best
interest, however, to have adequate information before your
decision to replace your present coverage becomes final 8o that
you may understand the essential features of the proposed
policy and of your existing insurance coverage.

To this end, we are required to give you a Policy Summary
of the proposed policy no later than when the policy is
delivered to you. In addition, we will, at your request,
furnish you with a similar policy summary of your existing
policy. You may want to discuss your purchase with other
advigors. The information you receive will be of value to you
in reaching a final decision.*

* (Alternate paragraph is 20 day money-back guarantee is
provided)

After we have issued your policy, you will have twenty
days from the date ef the new policy is delivered to you to
cancel the policy issued on your application and receive back
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all payments you made to us.

You should recognize that a policy which has been in
existence for a period of time may have certain advantages to
you over a new policy. If the policy coverages are basically
similar, the premiums for a new policy may be higher because
rates increase as your age increases. Under your existing
policy, the period of time during which our company could
contest the application, or deny coverage for death caused by
suicide, may have expired or may expire earlier than it will
under the proposed policy. Your existing policy may have
options which are not available under the policy being proposed
to you or may not come into effect under the proposed policy
until a later time during your life. Also, your proposed
policy’s cash values and dividends, if any, may grow slower
initially because the company will incur the cost of issuing
your new policy. On the other hand, the proposed policy may
offer advantages which are more important to you.

If you are considering borrowing against your existing
policy to pay the premiums on the proposed policy, you should
understand that in the event of your death, the amount of any
unpaid loan, including unpaid interest, will be deducted from
the benefits of your existing policy thereby reducing your
total insurance coverage.

If, after studying the information made available to you,
you do decide to replace the existing life insurance with our
company with a new life insurance policy issued by our company,
you are urged not to take action to terminate or alter your
existing life insurance coverage until after you have been
issued the new policy, examined it and have found it acceptable
to you. If you should terminate or otherwise materially alter
your existing coverage and fail to qualify for the life
insurance for which you have applied, you may find yourself
unable to purchase other life insurance or able to purchase it
only at substantially higher rates.

By
Producgr or Employee
I have received and read a copy of this Replacement Notice.
(signed) Date
Applicant

433 (¢} Sample form C:
(Name, addresa and telephone number of
the insurance company)

You have indicated that you intend to replace an existing
life insurance policy or policies in connection with the
purchase of our life insurance policy. As a result, we are
required to send you this notice. Please read it carefully.

Whether it is to your advantage to replace your existing
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insurance coverage, only you can decide. It is in your best
interest, however, to have adequate information before your
decision to replace your present coverage becomes final so that
you may understand the essential features of the proposed
policy and your existing insurance coverage.

You may want to contact your existing life insurance
company or its agent producer for additional information and
advice or discuss your purchase with other advisors. The
information you receive should be of value to you in reaching a
final decision.

You should recognize that a policy which has been in
existence for a period of time may have certain advantages to
you over a new policy. If the policy coverages are basically
similar, the premiums for a new policy may be higher because
rates increase as your age increases. Under your existing
policy, the period of time during which the issuing company
could (contest the policy because of a material
misrepresentation or omission concerning the medical
information requested in your application, or)* deny coverage
for death caused by suicide, may have expired or may expire
earlier than it will under the proposed policy. Your existing
policy may have options which are not available under the
pelicy being proposed to you or may not come into effect under
the proposed policy until a later time during your life. Also,
your proposed policy’s cash values and dividends, if any, may
grow slower initially because the company will incur the cost
of issuing your new policy. On the other hand, the proposed
policy may offer advantages which are more important to you.

If you are considering borrowing against your existing
policy to pay the premiums on the proposed policy, you should
understand that in the event of your death, the amount of any
unpaid loan, including unpaid interest will be deducted from
the benefits of your existing policy thereby reducing your
total insurance coverage.**

** (Alternate paragraph if direct-response insurer’s
solicitation proposes replacement, and a twenty-day money-back
guarantee is provided by the insurer.)

After we have issued your policy, you will have twenty
days from the date the new policy is received by you to notify
us you are canceling the policy issued on your application and
you will receive back all payments you made to us.

You are urged not to take action to terminate or alter
your existing life insurance coverage until you have been
issued the new policy, examined it and have found it acceptable
to you.

* Use bracketed language only when the application asks
health questions.

ngmmm_
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AUTH: 33-1-313, MCA
IMP: 33-18-204, MCA
3. REASON: At the direction of the legislature and

upon request of the insurance industry and consumer groups,
this agency periodically reviews its rules to determine whether
the rules are necessary and to make changes to better reflect
what is happening in the market place. There have been some
drafting changes to make the proposed rules consistent with
changes made in the statutes and other rules such as referring
to producers inatead of agent. The substantive changes that
were made close a loop hole that allowed replacement of
annuities to be made without complying with the same
requirements that were placed on replacement life insurance.
Since the impact c¢an in many instances be the same for
replacement of annuities as life insurance, the present rules
needed to be changed to reflect these present day changes in
the market place in order to avoid consumer abuse.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Frank G. Cote’, Deputy Insurance Commissioner, P.O. Box 4009,
Helena, MT 59604-4009 and must be received no later than March
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13, 1998,

5. The State Auditor’s Office will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you require an
accommodation, contact the office no later than 5:00 p.m.,
March 2, 1998, to advise us as to the nature of the
accommodation needed. Please contact Sandi Binstock, P.O. Box
4009, Helena, MT 59604-4009; telephone (406) 444-1744; Montana
Relay 1-800-332-6148; TDD (406) 444-3246; facsimile (406) 444-
3497. Persons with disabilities who need an alternative
accessible format of this document in order to participate in
this rule-making process should contact Sandi Binstock.

6. Kevin Phillips, attorney, has been designated to
preside over and conduct the hearing.

7. The State Auditor's Office maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request which
includes the name and mailing address of the person to receive
notices and specifies whether the person wishes to receive
notices regarding insurance rules, securities rules, or both.
Such written request may be mailed or delivered to the State
Auditor's Office, P.0Q. Box 4009, Helena, MT 59604, faxed to
406-444-3497, or may be made by completing a request form at
any rules hearing held by the State Audiyor's Office.

MARK O‘KEEF State Ayditor

and Commisgfoner of i:(??ce
,t// <E;1 7

Russell B, Hill
Rules Reviewer

Certified to the Secretary of State this 2nd day of February,
1998,
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BEFORE THE BOARD OF REALTY REGULATION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 8.58.413 REACTIVATION OF
to reactivation of licenses } LICENSES

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On March 14, 1998, the Board of Realty Regulation
proposes to amend the above-gtated rule.

2., The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"“8,58,413 REACTIVATION OF LICENSES (1) For an inactive
real estate licensee to again become active, he or she must+

4a) file a change of address application and pay the
required fee in accordance

Auth: Sec. 37-1-131, 37-51-203, MCA; IMP, Sec. 37-51-204,
37-51-302, 37-51-311, MCA

REASON: This amendment is being proposed to eliminate the
requirement for licensees reactivating their license to provide
back hours of continuing education, as they are now reguired to
maintain those education hours while on inactive status.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Realty Regulation, 111 N. Jackson, P.0. Box 200513,
Helena, Montana 59620-0513, or by facgimile to (406) 444-1667,
to be received no later than 5:00 p.m., March 12, 1998.

4. If a person who is directly affected by the proposed
amendments wishes to present hisg data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Realty Regulation, 111 N.
Jackson, P.0Q. Box 200513, Helena, Montana 59620-0513, or by
facsimile to (406) 444-1667, to be received no later than 5:00
p.m., March 12, 1998.

5. If the Board receives requests for a public hearing on
the proposed amendments from either 10 percent or 25, whichever
is less, of thoge persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a govermmental agency or subdivision or
from an association having no less than 25 members who will be
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directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Adminigtrative Register. Ten percent of those persons directly
affected has been determined to be 70 based on the 700
licensees in Montana.

6. Persons who wish to be informed of all Board of Realty
Regulation administrative rulemaking proceedings, or other
‘administrative proceedings, may be placed on a list of
interested persons by advising the Board, in writing, at 111
North Jackson, P.0O. Box 200513, Helena, Montana 59620-0513 or
by phone at (406) 444-2961.

BOARD OF REALTY REGULATION
JACK K. MOORE, CHAIRMAN

Ci;;éLLL '221'({§;L{£;

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

du A - @q LAy

ANNIE M. BARTOS, RULE REVIEWER

BY:

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PUBLIC HEARING ON

amendment of Teacher ) PROPOSED AMENDMENT TO ARM

Certification ) 10.57.404 CLASS 4 VOCATIONAL
) CERTIFICATE

To: All Interested Persons

1. On March 12, 1998, at 1:00 p.m., or as soon thereafter
as it may be heard, a public hearing will be held at the Board
of Public Education Offices, 2500 Broadway, Helena, in the
matter of the proposed amendment to ARM 10.57.404 Class 4
Vocational Certificate.

2. The Board of Public Education will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you request an
accommodation, contact the Board of Public Education office no
later than 5:00 p.m. on March 6, 1998, to advise us the nature
of the accommodation that you need. Please contact Dr. Waynhe
Buchanan, Board of Public Education, 2500 Broadway, Helena, MT
59620; telephone (406) 444-6576; FAX (406) 444-0847,

3. The rule as proposed to be amended provides as follows.
Matter to be added is underlined. Matter to be deleted is
interlined.

10.57.404 CLASS 4 VOCATIONAL CERTIFICATE (1) Appropriately
endorsed vocational certification may be available to teachers
individuals j

i not
certified with—a under class 1, 2, or 5 specifically endorsed
for the_game vocational subject(s).

{a)} Recreational and. adult education certification,
althoygh outlined in 20-4-106, MCA, will not be certified by the

{h). Occupations related to fields of study not normally
considered. vocational or technical may be denied for

(2) through (2)(b) remain the same,

(c) Class 4C

(i) High school graduate or GED certificate,

(ii) Experience as required for the for the class 4B,

.

1gx1f1gﬂ_?x_n_fg?g91T5x5Lgm_;gnfi:mumijmmlgxgguL_sgndltlgnnl

tiiiyr(iv) Issuance of a class 4C (temporary) certificate is
dependent upon the applicant's signing of a plan of professional
intent leading to a class 4A or 4B certificate.

+ivy(v) The class 4C (temporary) certificate is issued for
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five years. and The class 4C (temporary) certificate may be
reinstated one time upon application to the office of public
instruction, without additional requirements for a period of
five years .

AUTH: Sec.. 20-4-102 MCA IMP: Sec. 20-4-106, 20-4-108 MCA

4. The board's proposal would place additional
restrictions on the qualifications of c¢lass 4 vocational
certificates in order to assure that certificate holders
actually intend to teach rather than use it as another
credential. 1In the past, individuals have applied for class 4
certificates in order to claim they had a “teaching certificate"
when they had no intention of teaching in the public or private
schools, i.e. inmates of the Montana prison system.

5. Interested parties may submit their data, views or
arguments either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Storrs Bishop,
Chairman of the Board of Public Education, 2500 Broadway,
Helena, MT 59620, no later than March 12, 1998.

6. Storrs Bishop, Chairman of the Board of Public
Education, 2500 Broadway, Helena, has been designated to preside
over and conduct the hearing.

7. The Board of Public Education maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have their
name added to the list shall make a written request which
includes the name and mailing address of the person to receive
notices. Such written requests may be mailed or delivered to
the Board of Public Education office, 2500 Broadway, Helena, MT
59620, or may be faxed to the office at (406) 444-0847.

8. The two bill sponsor notice requirements of section 2-
4-302 MCA do not apply.

Wayne Buchanan, Executive Secretary
Board of Public Education

certified to the Secretary of State on 1/30/98.
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BEFORE THE BOARD OF TRUSTEES
OF THE MONTANA HISTORICAL SOCIETY
OF THE STATE OF MONTANA

In the matter of the proposed )
adoption of rules regarding )
procedures that state agencies)
must follow to protect )
heritage properties and ) NOTICE QF PROPQSED
paleontological remaing and ) ADOPTION
providing general procedures ) '

)

)

)

)

which the state historic NO PUBLIC HEARING

preservation office must CONTEMPLATED
follow in implementing its
general statutory authority
TO: All Interested Persons
1. On April 16, 1998, the State Historic Preservation

Office of the Montana Historical Society proposes to adopt new
rules regarding procedures that state agencies must follow to
protect heritage properties and paleontological remains and
providing general procedures which the state historic
preservation office must follow in implementing its general
statutory authority.

2. The proposed new rules provide as follows:

(1) State, federal, and other agencies are
required or allowed by statute to consider the retention of
heritage properties and paleontological remains on lands owned
by the state in consultation with the state historic
preservation officer, It is the policy of the Montana
historical society t¢ assist those agencies in preserving
heritage properties and palecntological remains and to encourage
the avoidance, whenever feasible, of agency actions or agency
assisted or licensed actions that substantially alter heritage
properties or paleontological remains on those lands.

AUTH: 22-3-423(9), MCA IMP: 22-3-424, MCA

RULE II DEFINITIQNS Terms defined in 22-3-421, MCA, have
the same meaning in this subchapter and for the further purposes
of this subchapter:

(1) "Action" means any undertaking, including a project or
action considered under the Montana environmental policy act,
which has the potential to alter or affect the heritage values
of heritage property or paleontological remains.

(2) "Adverse effect" means any change caused by an action
which impacts heritage property or paleontological remains
visually, audibly, physically or atmospherically to the extent
that its heritage values are substantially diminished including
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a transfer of rights or title which results in the neglect of
heritage property.

(3) "Area of effect" means the land area in which an
action takes place and which may be changed by the action.
(4) "Heritage values" means the economic, educational,

ascientific, social, recreational, cultural or historic qualities
possessed by sites, structures or objects possessing sufficient
significance to warrant congideration under these rules as
heritage property or paleontological remains.

(s) T"Interested parties" include applicants, tribes or
groups directly involved in the action or landowners, tribes,

. groups, agencies, or institutions with a clear and reasonable
interest in the consideration of heritage properties associated
with an action.

(6) "Restore" means to conduct major repairs, reconstruc-
tion, structural or other improvements on a building, structure
or feature possessing heritage valueg with the intention of
preserving or reconstructing physical features representing
thoge values.

(7) "SHPO" means the state historic¢ preservation office of
the Montana historical society as created by 2-15-1512, MCA.
(8) "State entity" means an agency or governmental unit

recognized by the state constitution or created by the
legislature, including counties and municipalitiesg.

AUTH: 22-3-423(9), MCA IMP: 22-3-421, 22-3-424, MCA

RULE III INITIATION OF ANTIOQUITIES CONSULTATION UNDER
22-3-424, MCA (1) The agency shall initiate reviews and
studies required by 22-3-424, MCA, prior to initiating any
action which has the potential to adversely affect heritage
properties. The agency shall complete its review early enough
to be used in formulating agency decisions about the action.
Completion of reviews and studies after the agency has
irrevocably committed itself to the scope, format or siting of
the action will not constitute adherence to these rules.

(2) At specified stages within the following rulies,
SHPO response to the agency is required. If the SHPO fails to
respond in the times described in this subchapter, the agency
shall assume that the SHPO does not object to the agency
position and the agency may move forward with the action.

AUTH: 22-3-423(9), MCA IMP: 22-3-424, MCA

(1) The director of each agency is responsible for
assuring compliance with 22-3-424, MCA, when actions involving
his division may affect heritage properties or paleontological
remains.

(2) Each agency may designate a position to manage issues
concerning heritage property or paleontological remains
protection.

(3) Each agency shall bear its costs of administration
related to compliance with this rule.
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(4) Requests for SHPO consultation shall be made in
writing.

(5) Agencies shall, to the maximum extent possible,
include interested parties in consultations regarding heritage
properties or paleontological remains.

AUTH: 22-3-423(9), MCA 1IMP: 22-3-424, MCA

v EN A OF ITAG PROPER S AND
ALE CAL R (1) The agency shall identify all
known heritage properties and paleontological remains that are
located on state lands within the area of effect. The agency
shall use the following heritage value criteria in identifying
heritage property, whether or not it meets the criteria for
listing on the register. Heritage property values are the
qualities of significance in American history, architecture,
archaeology, engineering, and culture present in districts,
sites, buildings, structures, and objects achieving significance
prior to the last 50 years and that possesgs integrity of
location, design, setting, materials, workmanship, feeling, and
association and which:

(a) are associated with events that have made a
significant contribution to the broad patterns of Montana or the
nation's history;

(b} that are associated with the 1lives of persons
significant in our past;

(c) that embody the distinctive characteristics of a type,
period or method of construction, or that represent the work of
a master, or that possess high artistic values, or that
represent a significant and distinguishable entity whose
components may lack individual distinction; .

(d) that have vyielded, or may be likely to yield,
information important in prehistory or history; or

(e) are verified by a professional paleontologist advising
the SHPO through formal agreement to be paleontological remains.

{2) The agency shall use the following procedure to
identify what known historic, architectural, or prehistoric
properties or paleontological remains exist within an action
area and how unknown or unevaluated resources should be
discovered:

(a) The agency shall provide the SHPO with: (i) the legal
description of the property on which the action is proposed;
(ii) a description of the current condition and use of the area
of effect; (iii) a brief summary of the nature and scope of the
proposed action; and (iv) information the agency has on heritage
property or paleontological remains in the area of effect.

(b If an action would change or remove a building,
including cases where new buildings are to be built adjacent to
0ld buildings, the agency shall provide the SHPO with: (i)
information on the legal description of the property on which
the building(s) is 1located; (ii) a photograph of the
building(s); (iii) a brief description of the proposed action;
and (iv) when available, dates of building construction,
information on building use, and changes to the building over
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time. (v) If applicable and available, the design of new
building(s) shall be provided.

(3) The SHPO shall provide the agency with information on:

(a) known heritage property or paleontological remains in
the area; (b) the likelihood of unknown heritage property or
paleontological remains in the area; and (c) whether a previous
cultural resource survey hag occurred in the area of effect.

(4) 1If the SHPO has information that heritage resources or
paleontological remains exist or may exist in the area of
effect, the SHPO shall recommend inventory, recordation, and
data collection methods. If an action involves a building, the
SHPO shall inform the agency about whether any building has been
recorded previously or if its historic and architectural value
has been assessed. If recordation and evaluation of heritage
properties has not occurred, the SHPO shall recommend
documentation and evaluation methods. All SHPO recommendations
for methods to be applied shall follow standards, procedures,
and guidelines provided for in 22-3-428, MCA. The SHPO shall
provide its recommendation to the agency within 30 days of the
SHPO's receipt of an agency’'s regquest.

(8) Upon receipt of the information and recommendations
from the SHPQO, the agency shall determine what additional action
is necesgsary to fulfill its responsibility to identify Montana
heritage properties in the area of effect.

(6} If the agency does not follow the SHPO's
recommendation, it shall document its decision and justification
in the action file, A copy of the documentation must be
forwarded to the SHPO.

AUTH: 22-3-423(9), MCA IMP: 22-3-424, MCA

RULE VI EVALUATION or HERITAGE PROPERTIES AND
PALEONTOLOGICAL REMAINS (1) In consultation with the SHPO, and
appropriate tribes or interested parties, the agency shall
agsure that any historic, prehistoric or architectural property
identified in an area of effect has been evaluated to determine
whether it is a heritage property and whether it is eligible for
the register or if it contains paleontological remains. That
evaluation shall include the following:

(a) The agency shall seek the SHPO's written evaluation of
whether a property qualifies as a site that contains
paleontological remains, or heritage property and, if so:

(i) whether any fossilized remaine in question are rare
and critical to scientific research; or

(ii) whether any property in question is eligible for the
register.

(b) The SHPO shall provide the agency with a written
evaluation of any site as a heritage property, register site or
paleontological remains within 15 days of receipt of a request
for the evaluation. The time for evaluation may be extended an
additional 15 days to a maximum total of 30 days upon request by
SHPO and concurrence by the agency.

AUTH: 22-3-423(9), MCA IMP: 22-3-424, MCA
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RULE VII AVQIDANCE OR MITIGATION OF ACTION IMPACTS

(1) After an agency has followed [Rules ITI-VI] and found
that no heritage properties or paleontoleogical remains exist
within an action's area of effect, the agency may proceed with
the action.

(2) 1If sites within the area of effect are found to be
heritage properties but are not eligible for the register, the
agency shall follow its own procedures or policies, if any,
regarding the protection of heritage values prior to proceeding
with the action. 1In forming those procedures or polic¢ies, the
agency may consult with entities appropriately concerned with
heritage values including recreational, economic development,
and travel interests,.

(3) If heritage properties eligible for the register or
paleontological remains are found to exist within the action's
area of effect, the agency shall determine, in writing, whether
the action will have an adverse effect on that property and
propose mitigation of the effect. If the agency determines that
an action will have an adverse effect, it shall prepare a
written explanation of why one or more of the actions in (3)Ma)
through (d) has been chosen and how it will be carried out. In
determining mitigation the agency may solicit the opinions of
interested parties and otherwise collect public comment on the
protection of heritage property or paleontological remains in
the area of effect as to:

(a) protecting the heritage values of the heritage
property or paleontological remains by avoiding that property;

(b) abandonment of the proposed action;

(c) modification or redesign of the proposed action to
avoid or lessen adverse effects or mitigate harm or alteration
through any method including:

(i) relocating the action;

(ii) incorporating the heritage property or paleontological
remains into the action in a useful way;

(iii) inviting private, commercial, non-profit, governmental
or other interests to use the historic property in productive
ways;

{iv) scientific excavation of archaeological or
paleontological deposits;

(v) recordation of heritage properties prior to their
removal or alteration;

(vi) production of a public education program about the
property; or

{(d) continuance of the project with no avoidance or
mitigation measures,

(4) Upon completion of its assessment of action impact and
selection of the proposed mitigation, the agency shall forward
a statement of its decision in a single page mitigation plan to
the SHPO for review and comment. Mitigation plans shall address
whether or not the properties might be utilized for practical
purposes in that they:

(a) possess the potential for promotional, commercial,
recreational or other uses which may provide economic gain to
citizens of the state or use by units of government;
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(b) embody educational information which may be applied to
instruct children or adults in aspects of Montana’s history;

(¢) have social associations which illustrate the
interaction and bhehavior of people in Montana’s history or
prehistory;

(d) possess attributes which support the appreciation of
heritage values through sightseeing, photography, painting or
other means of personal experience or artistic expressgion;

(e) have cultural associations which illustrate and
contribute to the understanding of human cultures; or

(f) contribute to the understanding of paleontological
resources.

(5) The SHPO will review and comment on the agency’'s
assegsment of action impacts and mitigation plan in accordance
with 22-3-430, MCA, within ten days of receipt of a request for
comment .

(6) If the SHPO does not concur with the agency’s
assessment of action impacts and mitigation plan, the agency and
the SHPO may attempt to regolve the difference. If the agency
and SHPO cannot agree, the agency shall decide how to proceed,
notify the SHPO upon making that decision and document its
decision in writing for the action file. The agency shall
provide the SHPO with a copy of its final decision.

AUTH: 22-3-107(2), 22-3-423(9), MCA
IMP: 22-3-424, 22-3-435, MCA

L II EMERGENCY DISCOVERY OF HERITAGE PROPERTIES OR
PALEONTOLOGICAL, REMAINS (1) If historic or prehistoric

properties or paleontological remains are identified during the
course of the action the agency shall, in accordance with
22-3-435, MCA, notify the SHPO immediately, provide information
on the property and stop any action work that could harm the
property. The SHPO shall assess the property’s value as a
heritage property or paleontological remains within two days.
The agency shall subsequently consider any adverse effects on
heritage properties according to [Rule VII(1) through (3)} and
report its mitigation plan to the SHPO immediately upon
completion of that plan.

AUTH: 22-3-107(2), 22-3-423(9), MCA
IMP: 22-3-424, 22-3-435, MCA

RULE IX FEDERAL HISTORIC PRESERVATION REVIEW CONSTITUTES
COMPLIANCE (1) The review of actiong under 16 U.S.C. 470 (f)

(1996) shall constitute compliance with those sections of
22-3-424 and 22-3-430, MCA, which deal with heritage propertieg
eligible for the register. Section 16 U.S.C. 470(f) (1996) is
hereby incorporated by reference. Copies may be obtained free
of charge from the State Historic Preservation Office, 1410
Eighth Avenue, Helena, Montana 59620; telephone ({(406) 444-7715.

AUTH: 22-3-107(2), MCA IMP: 22-3-424, 22-3-430, MCA
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RULE ADVICE T HPO ON INTOLOGT INS (1) The
SHPO may request an advisor or group of advisors to assist the
SHPO in protecting paleontological remains in accordance with
state statute and these rules. Such advisor or advisory group
may participate in any of the activities assigned the SHPO in
protecting paleontological remains through memorandums of
agreement between the SHPO and paleontological institutions.

AUTH: 22-3-107(2), MCA
IMP: 22-3-421(7), 22-3-423(9), 22-3-424, 22-3-430, MCA

RULE XI MEMORANDUM OF AGREEMENT (1) For a specific
action or for a specific type of action, the agency may propose
different procedures from those described in {Rules I through
VII] to the SHPO.

(2) The SHPO will respond to such request within 20 days
of the receipt of a request.

(3) Procedures agreed to by both the agency and the SHPO
for a specific action or specifi¢ types of actions may be
incorporated into a memorandum of agreement, signed by both
parties.

AUTH: 22-3-423(9), MCA 1IMP: 22-3-424, MCA

RULE I___ANTI IES PE TS (1) The state historic
preservation officer shall prepare and make available the
criteria for granting antiquities permits and the applications
for antiquities permits provided for under 22-3-432, MCA, using
36 C.F.R. 61 as a guideline. The state historic preservation
officer may designate a state archaeologist, a state
paleontologist and/or a state historical architect to assist
with the management of antiquities permits and the protection of
heritage values.

(2) Applications for antiquities permits will be submitted
by applicants to the state agency responsible for the management
of lands owned by the gtate. Upon review, the state agency will
forward the application for an antiquities permit with the
agency’'s comments and recommendations to the SHPO.

{(3) Antiquitieg permits shall be granted or denied to the
applicant by the SHPO within 15 days of receipt of an
application containing all needed information by the SHPO. A
copy of the granted or denied antiquity permit will be forwarded
by the SHPOQ to the state agency.

(4) No antiquities permit will be required for the purpose
of identifying and recording heritage properties and
paleontological remains on state-owned lands when such
activities will not result in the excavation, removal or
restoration of heritage properties or paleontological remains.

(5) Antiquities permits shall specify the means by which
the state will protect artifacts, features, objects or
paleontological remains excavated or removed in the course of
the permitted work.

AUTH: 22-3-107(2), MCA IMP: 22-3-432, MCA
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(1) The agency shall
deposit with the SHPO all inventory reports and other pertinent
documents, maps, photographs, and site forms generated in the
course of complying with 22-3-421 through 22-3-441, MCA.

AUTH: 22-3-107(2), MCA
IMP: 22-3-421 through 22-3-441, MCA

RULE XIV CONSULTATION UNDER 22-3-429, MCA (1) Agencies,
federal agencies or state entities requesting consultation with
the SHPO under 22-3-429, MCA, shall make such requests in
writing to the SHPO and shall specifically reference the statute
under which the reguest is made.

(2) Reviews of such actions shall follow the procedures in
22-3-429 and 22-3-430, MCA.

AUTH: 22-3-107(2), MCA 1IMP: 22-3-429, 22-3-430, MCA

RULE XV _ RIGHT_TO PRIVACY IN INFORMATION OR DOCUMENTS
EROVIDED TO A STATE AGENCY (1) In instances in which an

individual's right to privacy clearly exceeds the merits of
public disclosure of information or documents submitted to an
agency for decisionmaking under this chapter, the agency may
assert the individual's right to privaecy and refuse to permit
public disclosure.

(2) If an interested party has information or documents in
which they c¢laim a right to privacy, the interested party may
request a confidentiality review from the agency. 1In requesting
a confidentiality review, the interested party shall submit to
the agency a written general description ,0of the private
information or documents and shall assert all bases on which the
right to privacy exists. The written submittal shall
demonstrate how the demand of individual privacy clearly exceeds
the merits of public disclosure by showing the person involved
has an actual expectation of privacy and that society is willing
to recognize that expectation as reasonable.

(3) Within five days of receiving the written submittal,
the agency will notify the interested party whether the agency
will assert the interested party's right to privacy in that the
privacy interests clearly exceed the merits of public disclosure
of the information or documents.

(a) If the agency decides to assert the right to privacy
on behalf of the interested party, and the interested party
submits information or documents to the agency, each page or
item of the submittal must be clearly marked or identified as
confidential. The agency will treat the information or
documents so marked or identified as confidential and assert the
interested party's right to privacy in the information or
documents in response to a request for public information.

(b) If the agency decides not to assert the right to
privacy on behalf of the interested party and the interested
party provides the information or documents to the agency, the
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interested party waives the right to privacy by providing the
information to the agency.

AUTH: 22-3-107(3), MCA
IMP: 22-3-421 through 22-3-433, MCA

RULE_ XVI HPO STANDARDS, PRQCEDURES, AND GUIDELINES

(1) SHPO standards, procedures, and guidelines shall be
referenced in SHPO recommendations when required by statute or
rule.

(2) The standards and guidelines used by the national park
service of the United States department of the interior and the
advisory council on historical preservation are, in part, the
standards and guidelines to be used to identify and protect
heritage properties eligible for listing on the national
register, and are hereby incorporated by reference. Copies may
be obtained free of charge from the State Historic Preservation
Office, 1410 Eighth Avenue, Helena, Montana 59620; telephone
(406) 444-7715.

AUTH: 22-3-107(2), MCA IMP: 22-3-428, MCA

3. The heritage properties and paleontological remains
that exist on state-owned property are an integral part of
Montana‘'s rich  historical and prehistorical tradition.
Montana's commitment toward maintaining and preserving its early
history and artifacts has been a strong and continuing one
throughout Montana’s history. That tradition benefits us all by
identifying and recording not only paleontological remains but
also places, buildings, documents, artifacts, and areas that
reflect the struggles and triumphs of early Montanans.
Montana’'s history and artifacts should be identified and
preserved for current and future generations, to the extent
possible within the realities of modern day life. Without a
system in place to identify historical and prehistorical
artifacts on state lands, they run the risk of beinhg
inadvertently altered or destroyed. But the system developed
mugt be sgtandardized and efficient to assure developers,
buginessmen, and the public a consistent and timely response to
all such issues. The interested public, adjoining landowners,
and tribes should also have a voice in how public lands are
developed and how our history and prehistory is used or
preserved.

Toward that end, state agencies are required by 22-3-424,
MCA, to develop rules for the identification and preservation of
heritage properties and paleontological remains on lands owned
by the state to avoid, whenever feasible, state actions or state
assisted or licensed actions that substantially alter heritage
properties or paleontological remains on lands owned by the
state. If state agencies do not develop their own rules, the
state historic preservation officer is required to provide rules
that will protect Montana‘s history and prehistory.

These rules are intended to provide agencies that have no
rules of their own with guidelines that will allow them to

3-2/12/98 MAR Notice No. 10-98-1



-420-

identify any historic, architectural, or prehistoric properties
or paleontological remains that exist on sgtate-owned lands
before any changes take place that may adversely affect the
property. The method that was chosen to accomplish this goal is
to have state agencies first identify the items or sites of
historical, architectural, or prehigtorical significance,
through consultation with the historical society, then inventory
and collect data regarding those sites using generally accepted
historical preservation guidelines. Once all historical,
architectural, and prehistoric properties or paleontological
remains have been identified and inventoried, they must bé
evaluated to determine their historical =significance. If
properties are found that are eligible for the register or if
paleontological remains are found, the agency must assess
whether the action proposed will adversely affect the property
and if so, develop a mitigation plan. In developing a
mitigation plan, public comment may be sought on the manner in
which the agency should proceed. This method was chosen because
it allows properties and paleontological remaing to be
identified and assessed in accordance with accepted historical
preservation guidelines in an attempt to adequately assess and
determine the appropriate use of any items of sgignificance on
the properties. It allows all citizens to take an active part
in deciding how best to use Montana'’'s state-owned lands and
whether or how Montana‘s history and prehistory should be
preserved or used for other purposes. This method standardizes
the way to request a consultation, the guidelines used, and the
time periods by which the SHPO must comment or lose the
opportunity to do so. This is intended to assure that all such
issues will be treated in a fair and congistent manner and that
the assessment is completed in a reasonably timely fashion.

While every effort may be made to assess the items of
historical or prehistoric significance prior to taking any
actions on the property, it is possible that unanticipated
historical properties or paleontological remains will be
discovered after an action is commenced on the property. If
that happens, these rules provide a procedure to quickly assess
the find and consider any adverse effects the action may have on
the heritage properties.

These rules allow the SHPO to request assistance from
paleontological experta in assessing paleontological remains to
the extent necessary. The rules allow agencies to propose a
different procedure for specific actions or types of actions if
they wish to utilize a different procedure but do not want to
adopt rules of their own. The rules also standardize the
criteria for granting antiquities permits based on national
guidelines, provide time lines for SHPO responses, and allow the
state to specify how antiguities removed will be protected. The
rationale for this rule ig as with the others, to provide a
consistent and timely response to antiquities permits based on
nationally accepted guidelines,

The right to privacy in information or documents provided
to a state agency rule is needed in order to address the
situation in which a tribe, or other interested party, has in
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its possession knowledge or information regarding the existence,

whereabouts, use, or significance of some items or areas of
particular historical, tribal, or prehistoric significance but

wantg assurances from the agency that the information will be
kept and held confidential before it discloses the information.

To the extent possible, this rule is designed to provide a pre-

disclosure review of whether the information is such that an
agency will assert that the information is private or
confidential in response to a request for public information, to
the extent provided by law. The method chosen is designed to’
allow a general description of the documents to be submitted
without actually providing the documents to the agency and the
grounds on which a privacy interest is claimed in order to allow
an agency to assess if,it will assert that privacy interest in
the material before receiving it. This allows the tribe or
interested party to decide whether to disclose the information
to the agency based on the agency’s determination that it will

or will not asgert a right of privacy in the information.

4. Interested persons may present their data, views, or
arguments concerning the proposed new rules in writing to Paul
Putz, State Historic Preservation Office, P.0O. Box 201202,
Helena, Montana 59620-1202, to be received no later than
March 12, 1998.

S. If a person who is directly affected by the proposed
adoption wishes to express his data, views, and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
commentg he has to Paul Putz, State Historic Preservation

Office, P.0Q. Box 201202, Helena, Montana 59620-1202. The
comments must be received no later than March 12, 1998.
6. If the agency receives requests for a public hearing

on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption, from the administrative code committee of the
legislature, from a governmental subdivision or agency, or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be more than 25 persons based on
the number of people in Montana. State-owned landg are held in
trust for all Montanans.

7. The Montana Historical Society maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have their
names added to the list shall make a written request which
includes the name and address of the person to receive notice.
Persons who wish to have their names deleted from the list shall
make a written request which includes the name and address of
the person to be deleted from the list. Such written requests
shall be mailed or delivered to the Montana Historical Society,
P.O. Box 201202, Helena, Montana 59620-1202. The submission may

3-2/12/98 : MAR Notice No. 10-98-1



be made at any time.

-422-

Interested persons will be notified of any
proposed agency action after their name is placed on the list.

BOARD OF TRUSTEE
MONTANA HISTORI

President

Rule

v{?wer

Katdow 4] . Ot b

Certified to the Secretary of State February Z , 1998.
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC
adoption of new rules creating) HEARING ON THE PROPOSED
"primitive fishing access ) ADOPTION OF NEW RULES
site designation" where gite FOR PRIMITIVE FISHING

)
development and maintenance ) ACCESS SITE DESIGNATION
are limited. )

To: All Interested Persons.

1. The Montana Fish, Wildlife and Parks Commission
{commission) will hold public hearings to consider the
adoption of rules I through VIII, as proposed in this notice.
The hearing dates are as follows:

March 4, 1998, 7:00 p.m.
FWP Region 5 Office
2300 Lake Elmo Drive
Billinga, MT 59105

March 9, 1998, 7:00 p.m.
FWP Region 2 Office
3201 Spurgin Reoad
Missoula, MT 59804

March 18, 1998, 7:00 p.m.

Fish, Wildlife, and Parks Headquarters
1420 East 6th Avenue

Helena, MT 59620

2. The proposed new rules will read as follows:

RULE I DESIGNATION OF PRIMITIVE FISHING ACCESS SITEQS
(1} The department hereby designates certain fishing
access sites as “primitive fishing access sites.” The primary
purpose of a fishing access site (FAS) owned or controlled by
the department is to provide public access to public waters.
Many of these sites should have a low level of development in
keeping with their primary purpose. Therefore,. future
developments of primitive sites will be commensurate with the
department’s ability to maintain the sites for the primary
purpose of providing access to public waters."

AUTH: 87-1-301, MCA IMP: 87-1-301, 87-1-605, MCA

" RU

(1} The following sites are designated as primitive
fishing access =sites within Region 1:

{a) Ashley Creek;

(b} Beaver Lake;

(¢} Blanchard Lake;

(d) Bootjack Lake;

(e) Ducharme;

(f) Frank Lake;

(g) Horseshoe Lake - Ferndale;
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(h) Kokannee Bend;

(i) Loon Lake - Eureka;
(j) Loon Lake - Ferndale;
(k) Marle Lake;

(1) Marlowe Springs;
{m) McKay Landing;

{(n) Moran Lake;

(o) Pressentine;

(p) Savage Lake;

(q) Skyles Lake;

(r) Spring Creek;

(s} Swan River;

(t) Whitefish.”

AUTH: 87-1-301, MCA IMP: 87-1-301, 87-1-605, MCA

n v 2

(1) The following sites are designated as primitive
fishing access gsites within Region 2:

(a) Aunt Molly;

{b} Belmont Creek;

(c) Daigles Eddy;

(d} Forks;

(e} Harry Morgan;

(f) Poker Joe;

(g) Red Rock;

(h) River Junction;

(i) Sheep Flats;

(3) Thibodeau;

(k) Whitaker Bridge."

AUTH: 87-1-301, MCA IMP: 87-1-301, 87-1-605, MCA

"RULE IV PRIMITIVE FISHING ACCESS SITES IN REGION 3

(1) The following sites are designated as primitive
fishing access sites within Region 3:

(a) Axtell Bridge;

(b) Blackbird;

(¢} Cardwell;

(d) Cherry River;

(e) Chicory;

(f) Cobblestone;

{g) Corrals;

(h) Corwin Springs;

(1) Dewey;

(j} Drouillard;

(k) Emigrant;

(1)  Emigrant West;

(m) Erwin Bridge;

(n} Fairweather;

(o) Four Corners;

(p) Free River;

(gq) Gallatin Forks;

(r) Glen;

(8) Greenwood Bottoms;
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(t)

(u)

(v)

(w)

(x)

(y)

(z)

(aa)
(ab)
(ac)
(ad)
(ae)
(af)
(ag)
(ah)
{ai)
(aj)
(ak)
(al)
(am)
(an)
(ao)
(ap)
(aqg)
{ar)
(as)
(at)
{au)
{av)
(aw)
(ax)
(ay)
(az)
(ba)

AUTH:

(1)
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Grey Owli:
Henneberry;
High Bridge;
High Road:
Highway 89;
Kalsta Bridge;
KRirk wildlife Refuge;
Kountz Bridge;
Limespur;
Maidenrock;
Mallard’'s Rest;
Mayflower Bridge;
McAtee Bridge;
Meadow Lake;
Milwaukee;
Notch Bottom;
Paradise;
Parrot Castle;
Pennington Bridge;
Pine Creek;
Poindexter Slough;
Point of Rocks;
Powerhouse;
Queen of the Waters;
Salmon Fly;
Sappingtoen Bridge;
Shed’s Bridge;
Sheep Mountain;
Silver Star;
Slip & Slide;
Springdale Bridge;
Tizer Lakes;
Toston;
Williams Bridge,'

87-1-301, MCA IMP: 87-1-301, 87-1-605, MCA

v
The following sites are designated as primitive

fishing access sites within Region 4:

{a)
(b)
(c)
(d)
(e)
(£)
(9)
(h)
(1)
(3)
(k)
(1)
(m)
(n)
(o)
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Arod Lake;

Big Bend;
Brewery Flats;
Carroll Trail;
Carter Ferry;
Dearborn;
Dunes;

Eagle Island;
Fort Shaw;
Hardy Bridge;
Hruska;

Lichen Cliff,
Loma Bridge;
Lower Carter Pond;
Mid-Canon;
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(p) Prickly Pear;

(q) Spite Hill;

(r) Spring Hill;

(s) Table Rock:

(t) Truly Take-Out;
(u) Upper Carter Pond;
{v) White Bear."

AUTH: 87-1-301, MCA IMP: 87-1-301, 87-1-605, MCA

" v

(1) The following sites are designated as primitive
fishing access sites within Region 5:

(a) Absaroka;

(b} Beaver Lodge;

(c) Big Rock;

(d) Bridger Bend,

(e) Bull Springs;

(f) East Bridge;

(g) General Custer;

(h} Grant Marsh,

(i) Homestead Isle;

(j} Horsethief Station;

(k) Two Leggins."

AUTH: 87-1-301, MCA IMP: 87-1-301, 87-1-605, MCA

" V

(1) The following sites are designated as primitive
fishing access sites within Region 6:

(a) Bjornberg Bridge;

(b} Cole Ponds;

(¢) Faber Reservoir;

(d) Whitetail Reservoir;

(e) Region VII;

(f} Amelia Island;

(g} Broadus Bridge;

(h) Diamond Willow;

(i) Elk Island;

(j) Fallon Bridge;

(k) Joe’'s Island (adjacent to Intake FAS);

(1) Little Powder River;

(m) Myers Bridge;

(n) Powder River Depot;

(o) Seven Sisters;

(p) Twelve Mile Dam."

AUTH: 87-1-301, MCA IMP: 87-1-301, 87-1-605, MCA

" v, V W
FISHING ACCESS SITES (1) The following mwanagement and
development limitations will be applied to primitive fishing
access sites. All new or future developments or improvements
for primitive fishing access sites are limited as provided in
this rule:
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(a) basic weed control;

(b) perimeter fencing (if necessary);

(¢) access road - to maintain in the condition as when
the site was purchased or to be developed as a single lane
gravel road only;

(d) no paved roads or paved parking areas;

(e) sign designating site and directional sign from the
nearest public road and secondary highway;

(f) no latrine unless necessary for sanitary reasons;

(g) no potable water available;

(h) single lane boat ramp only;

(i) no developed camping or picnic areas.”

AUTH: 87-1-301, MCA IMP: B87-1-301, 87-1-605, MCA

3. During the 1993 legislative session, the legislature
passed House Bill 314 which established a primitive state park
designation. The purpose of the legislation was to ensure
that the future development and improvements at specific state
parks was kept to a minimal level. A similar limitation on
development of a designated primitive fishing access sites
through rulemaking is appropriate. Development at these sites
will be kept to a minimum, so that they serve the primary
purpose of providing access to public waters.

4. Interested persons may present their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Thomas
Reilly, FAS program coordinator, Fish, Wildlife & pParks, P.O.
Box 200701, Helena, MT 59620-0701, and must be received no
later than March 20, 1998.

5. The Department of Fish, Wildlife and Parks maintains
a list of persons interested in both department and commission
rulemaking proceedings. Any person wishing to be on the list
must make a written request to the department, providing name,
address and description of the subject or subjects of
interest, Direct the request to Montana Fish, Wildlife and
Parks, Legal Unit, PO Box 200701, Helena, MT 59620-0701.

6. Robert N, Lane or another hearing examiner designated
by the department will preside over and conduct the hearing.

RULE REVIEWER FISH, WILDLIFE AND PARKS
COMMISSION

Vo). ot — %ﬂ@j(}/@ﬁ\ﬂx\&

Robert N. Lane Patrick J. Gr am, Secretary

Certified to the Secretary of State on February 2, 1998.
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BEFORE THE DEPARTMENT OF CORRECTIONS
STATE OF MONTANA

In the matter of the adoption
of new rules I through X
pertaining to the siting,

) NOTICE OF PUBLIC HEARING

)

)
egtablishment, and expansion )

)

)

)

ON THE PROPOSED ADOPTION
OF NEW RULES

of pre-release centers or
juvenile transition centers
in the State of Montana

TO: All Interested Persons

1. On Monday, March 16, 1998, at 9:30 a.m., a public
hearing will be held in the downstairs conference room at the
Department of Corrections, 1539 11th Avenue, Helena, Montana,
to consider the adoption of new rules I through X pertaining
to the siting, establishment, and expansion of pre-release
centers and juvenile transition centers in Montana.

2. Any person/party may be placed on the Department of
Corrections' list of interested persons/parties by contacting
Yoli Fitzgimmons, Community Corrections Division, in writing,
at PO Box 201301, Helena, MT 59620-1301; telephone (406) 444-
4906; FAX (406) 444-4920.

3. The Department of Corrections will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accegsible format of this document. If you need to request an
accommodation, please contact Yoli Fitzsimmons at least one
week prior to the hearing to advise us of the nature of the
accommodation you need.

4. The proposed new rules provide as follows:

For purposes of this chapter, the
following definitions apply:

(1) “Center"” means pre-release center or juvenile
transition center.

(2) “Community” means the county in which the department
determines a center is needed.

(3) “Department” means department of corrections.

(4) *“Juvenile transition center” means a residential

facility located in a community for juvenile offenders which
offers the offender room and board, supervision, counseling,
education opportunities, and treatment.

(5) “Pre-release center” means a residential facility
located in a community for adult offenders which offers the
offender room and board, supervision, counseling and
treatment.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

MAR Notice No. 20-7-15 3-2/12/98



-429-

RULE II DETERMINATION OF NEED (1) Before proceeding
with plans to site a pre-release center or juvenile transition
center, at the community’s or department’s request, the
department shall make a preliminary determination that there
iz a need for a center in the community being considered. The
department shall:

{a) determine the type of center needed: and

(b) develop written rationale for documenting the need
for a center including demographic and statistical data on the
general and offender population of the area, and its
relationship to the correctional needs of the state.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

(1) The department must determine that the community
being considered meets the following minimum requirements:

(a) The community must have access to a law enforcement
agency capable of emergency response within fifteen minutes.

(b) Twenty-four hour emergency medical and fire
protection services mugt be available,

(i) Fire protection must be available by a professional
fire protection service. Appropriate fire protection services
and response time will be determined by the state fire marshal
or the authority having jurisdiction.

(ii) Medical transportation services must be available
from a licensed ambulance service,

(c) The following services must be available within the
community:

(i) appropriate mental health and chemical dependency
services;

(ii) adequate job opportunities for the resident
population as determined by appropriate state agencies;

(iii) opportunities for basic¢ education, GED, technical
training and post secondary education; and

(iv) opportunities for volunteer and community service.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

(1) The

department shall determine that community officials support a
pre-release center or juvenile transition center in their
community. The department shall contact the following
community officials to determine their support for a center in
the community being considered:

(a) city and/or county commissioners;

(b)  county attorney;

(c) chief public defender;

(d) mayor or chief executive officer of city or town;

{e) local district judges;

(£) local state legislators;

(g) sheriff;

(h) chief juvenile probation officer; and

(i} if applicable, the chief of police.
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AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

(1) Once the department
determines that community officials are interested in a pre-
release center or juvenile transition center, the department
will inform the media of the proposed interest. The media
should receive the following information:

(a) statistics demonstrating the need for a center in
the proposed community;

(b) proposed process as outlined in these rules; and

(c¢) the role of the public in the process as outlined in
these rules.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

(1) The department will meet
with community officials to form a working committee.

(2) The working committee should be representative of
the diverse interests and areas within the community being
considered. Working committee members should be appointed by
city and county commissions.

(3) The goal of the working committee will be to:

(a) educate the community;

(b) determine if there is public support for a center;
and

(c} if there is support for a center:

(i) identify an appropriate gecgraphical area within the
community for that center; and

(ii) select the most appropriate geographical area within
the community for that center.

(4) The committee will develop a plan to educate
themselves and the public, specifically addressing the
following: '

(a) the type of center;

(b) the rationale for choosing this community;

(¢) the services that will be provided; and

(d) the process the department will use to screen
offenders for the center.

(5) The working committee and the department shall agree
upon and establish time lines for the siting of the center and
the requisite tasks involved in the siting.

(6) The area the committee chooses must comply with all
applicable laws, codes, ordinances and acts.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

(1)  In order to
determine the level of public support for a center and for a
specific geographic area within the community, the committee
will develop a process to include the public in a meaningful
way.

(a) The committee, with assistance from community
officials and the department, shall schedule and participate
in an informational public meeting process to determine the
level of community support for a center.
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(b) If there is sufficient public support, then the
committee shall determine the level of community support for
specific geographic areas within the community.

(2) The public involvement process will also include the
following:

{(a) The committee will involve lo¢al organizations such
as service groups and local government advisory boards to
determine public.support for a center and to assist the
committee to select a specific geographic area for the center;

(b) The committee will involve the general public in the
procegs to review the proposal and siting criteria;

(c) A comprehensive, statistically valid and non-bjased
survey will be conducted to determine the level of support of
community officials and the public for a center; and

{(d) Should the committee determine there is community
support for a center, the committee moves forward to determine
the specific geographic area within the community for the
center.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

RULE VIII COMPREHENSIVE SURVEY (1) A comprehensive,
statistically valid and non-biased survey will be conducted to
determine the level of support of community officials and the
public for the specific geographic area which the working
committee proposes.

(2) The department will contract with a professional
consulting firm to survey the following local officials:

(a) city and/or county commissiocners;

(b) county attorney;

{c) chief public defender:

(d) mayor or chief executive officer of city or town;

(e) local district judges;

(f) state legislators who represent any portion of the
county of the proposed geographic area;

(g) sheriff; and

(h) 1if applicable, the chief of police.

(3) The department will contract with a professional
consulting firm to survey the general public in the area
impacted by the specific geographic area proposed.

(4) The working committee must approve both surveys.

(5) The department cannot site a center in the proposed
specific geographic area without the support of community
officials and citizens.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

RULE IX  PUBLIC HEARING (1) The committee, with the
assistance of community officials and the department, shall
conduct a public hearing held in conformity with Title 2,
chapter 3, MCA.

(2) The department shall publish notice of the hearing
in a newspaper of general circulation within the proposed
specific geographic area reasonably in advance of the hearing.
The department shall alsoc mail notice of the hearing to all
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interested parties who have registered with the department as
interested persons.

(3) The department shall allow interested persons the
opportunity to submit data, views, or argumentg orally or in
writing prior to the hearing, at the hearing, and for a
reasonable time after the hearing.

(4) The hearing must be held in an accessible facility
in the gpecific geographic area proposed for the center.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

RULE X REQUEST FOR PROPOSALS (1) After the committee
has approved a specific geographic area of the community for
the center, the department shall request proposals for the
center and shall choose the best proposal consistent with the
criteria developed by the department.

(2) Proposers shall submit proposals based on a gpecific
site within the geographic area selected by the committee.

AUTH: 53-1-203, MCA IMP: 53-1-203, MCA

5. The adoption of new rules I through X is reasonably
necessary to implement the legislative directive pertaining to
the siting, establishment, and expansion of pre-release
centers and juvenile transgition centers in Montana, and to
ensure public¢ participation in the siting process.

6. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to Yoli
Fitzsimmons, Department of Correctiong, PO Box 201301, Helena,
MT 59620-1301, and must be received no later than March 23,
1998.

7. Lois Adamg, Policy Coordinator, has been designated
to preside over and conduct the hearing.

Ll Ty amrTE
Rick Day rector David L. Ohler
Department’ of Corrections Rule Reviewer

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24.29.1425, ) PROPOSED AMENDMENT OF

and the adoption of three ) ARM 24.29.1425 AND THE PROPOSED
new rules related to hospital ) ADOPTION OF THREE NEW RULES
rates payable in workers’ }

compensation cases )

TO ALL INTERESTED PERSONS:

1. On March 5, 1998, at 10:00 a.m., a public hearing will
be held in the first floor conference room at the Walt Sullivan
Building (Dept. of Labor Building), 1327 Lockey Street, Helena,
Montana, to consider the amendment of ARM 24.29.1425 and the
adoption of three new rules related to the rates payable to
hospitals in workers’ compensation and occupational disease
cases.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you reguest an
accommodation, contact the Department by not later than
5:00 p.m,, March 2, 1998, to advise us of the nature of the
accommodation that you need. Please contact the Employment
Relations Division, Workers' (ompensation Regulations Bureau,
Attn: Ms. Linda Wilson, P.O. Box 8011, Helena, MT 59604-8011;
telephone (406) 444-6531; TTY (406) 444-5549; fax
(406) 444-4140. Persons with disabilities who need an
alternative accessible format of this document in order to
participate in this rulemaking process should c¢ontact Ms.
Wilson.

2. The Department of Labor and Industry proposes to amend
ARM 24.29.1425 as follows: (new matter underlined, deleted
matter interlined)

A R R 0
JULY b 1997 (1) Beginning January 1, 1988, through
December 31, 1991, hospital rates payable by workers'
compensation insurers shall not exceed those rates prevailing in
the hospital in effect on January 1, 1988.

(2) Beginning January 1, 1992, hospital rates payable
shall not exceed the product of the rates prevailing in the
hospital and the applicable discount factor issued by the
department, Applicable discount factors are identified for
inpatient services according to the date of discharge, and for
outpatient services according to the date of service. The
department shall establish discount factors according to the
following methodology:

(a) The discount factor in effect for a hospital beginning
January 1, 1992, is the discount factor in effect on
December 31, 1991, multiplied by 1.0402, and divided by the
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quantity 1 + ORI, where ORI is the overall percent rate
increase, if any, adopted by the hospital for January 1, 1992,
divided by 100. Discount factors in effect December 31, 1991,
are those established by the department in accordance with
subseetion (1), These discount factors are available from the
department upon request.

(b) The digcount factor in effect for a hospital beginning
January 1, 1993, is the discount factor in effect on
December 31, 1992, multiplied by the quantity 1 + AWW93, and
divided by the quantity 1 + ORI, where AWW93 is the percent
increase in the state's average weekly wage over fiscal year
1992, divided by 100, and ORI is the overall percent rate
increase, if any, adopted by the hospital for January 1, 1993,
divided by 100.

(c}) In addition to the dates given in subseetiens (2) (a)
and (2) (b}, the discount factor for a hospital is also updated
on any date(s) through December 31, 1993, for which a rate
change is adopted by the hospital. The discount factor in
effect beginning the date of rate adoption is the previous
discount factor divided by the quantity 1 + ORI, where ORI is
the overall percent rate increase adopted by the hospital,
divided by 100.

+=3+.(4) The overall rate increase adopted by a hospital
shall be reported to the department on a department-approved
form before the effective date of any rate change. Notification
by the Montana hospitals rate review system of the amount and
date of an overall rate increase shall be accepted in lieu of
direct rate change reporting by the hospital. The department
may in its discretion conduct audits of any hospital's financial
records, to determine proper reporting of rate filings.

+4-(5) Charges billed by a hospital are not subject to
reduction under the Montana relative value fee schedule, except
that hospital professional fees may be paid according to either
the fee schedule or the applicable hospital rates, but not both.

+5)-(8) Insurers shall make timely payments of hospital
bills. In cases where there is no dispute over liability the
insurer shall, within 30 days of receipt of a hospital's
charges, either pay the charges according to the rates
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established in—subseetion—2+ by this rule, or notify the
hospital that additional information is requested, and specify
that information. The insurer shall then pay the charges within
30 days of receipt of the requested information.

AUTH: 39-71-203, MCA

IMP: 39-71-704, MCA

REASON: There is reasonable necessity to amend ARM 24.29.1425
in order to specify the method by which a hospital (other than
a hospital licensed as medical assistance facility) January 1,
1997, discount factor is calculated. The January 1, 1997,
discount factor is then used in determining the post-July 1,
1997, rate or discount factor, as provided by NEW RULE I, below.
The amendments are reasonably necessary to implement the
provisions of Chapter 308, L. of 1997 (Senate Bill 331).

3. The Department of Labor and Industry proposes to
adopt three new rules as follows:

NEW RULE I HOSPITAL SERVICE RULES (1) Any overall rate
change adopted by a hospital shall be reported to the department
on a department-approved form before the effective date of the
rate change. The department may in its discretion conduct
audits of any hospital's financial records to determine proper
reporting of rate change filings.

(2) Charges billed by a hospital are not subject to
reduction under the Montana relative value fee schedule, except
that hospital professional fees may be paid according to either
the fee schedule or the applicable hospital rates, but not both.
In the event that the department adopts a relative value fee
schedule for out-patient gervices, this rule will be amended.

(3) Insurers shall make timely payments of hospital bills.
In cases where there is no dispute over liability the insurer
shall, within 30 days of receipt of a hospital's charges, either
pay the charges according to the rates established by these rules,
or notify. the hospital that additional information is requested,
and specify that information. The insurer shall then pay the
charges within 30 days of receipt of the requested information.
AUTH: 39-71-203, MCA
IMP: 39-71-704, MCA

NEW RULE II HOSPITAL RATES FQR JULY 1, 1997, THROUGH
JUNE 30, 1998 (1) For hospital services rendered by a hospital
not licensed as a medical assistance facility under Title 50,
chapter 5, MCA, the amount payable by an insurer for those
services performed during the period starting July 1, 1997, and
ending March 31, 1998, is the higher of:

(a) 69% of the hospital’s usual and customary charges, as
those charges were in existence for the hospital on January 1,
1997; or .

(b) the discount factor established by the department that
was in effect on June 30, 1997, as calculated pursuant to ARM
24.29.1425.

(2) Starting April 1, 1998, for hospital services rendered

3-2/12/98 MAR Notice No. 24-29-103



~436-

by a hospital, other than one licensed as a medical assistance
facility under Title 50, chapter 5, MCA, that changes its usual
and customary charges between January 1, 1997, and June 30,
1998, must have its rates adjusted by the use of a discount
factor. The discount factor is computed by taking the existing
discount factor for that hospital, divided by the quantity 1 +
ORI, where ORI is the overall percentage rate change adopted by
the hospital, divided by 100.

(3) As an example of the application of this rule, if a
hospital changes its rates between January 1, 1997, and June 30,
1998, the discount factor is adjusted before determining whether

use of (1) (a) or (1) (b} above yields the greater
payment . Assume that a hospital’s January 1, 1997 discount
factor is .5655 and the hospital increases its rates by 2% on
March 1. The rate provided by (1) (a) is calculated

as follows: A $100 charge times 69% yields a $69.00 payment.
If rates are increased by 2%, the $69.00 payment divided by the
increased amount billed of $102 yields an adjusted discount
factor of .6765. The rate provided by (1) (b) is
calculated as follows: A $100 charge times the discount factor,
which in this example is .5655 yields a payment of $56.55. If
rates have been increased by 2%, the $56.55 payment divided by
the increased amount billed of $102 yields an adjusted discount

factor of .5544. Because (1) {a) yields a $69.00
payment with a discount factor of .6765 and (1) (b)
only yields a $56.55 payment with a discount factor of .5544,
the greater payment is chosen. The discount factor for the

hospital in this example is established as .6765, and is
effective for services rendered on or after April 1, 1998.
AUTH: 39-71-203, MCA

IMP: 39-71-704, MCA

(1) Any hospital, other than one licensed as a medical
assistance facility under Title 50, chapter S, MCA, that changes
its usual and customary charges on or after July 1, 1998, must
have its rates adjusted by the use of a discount factor. The
discount factor is c¢omputed by taking the existing discount
factor for that hospital, divided by the gquantity 1 + ORI, where
ORI 1is the overall percentage rate change adopted by the
hospital, divided by 100.

(2) For hospital services rendered by a hospital not
licensed as a medical assistance facility under Title 50,
chapter 5, MCA, the amount payable by an insurer for those
services performed during the fiscal year starting July 1, 1998,
is that hospital's discount factor in effect on June 30, 1998,
plus the percentage increase in the state's average weekly wage.
The adjusted discount factor is computed by multiplying the
existing discount factor for that hospital times (1 + the
percentage increase).

(3) The department will thereafter recalculate each
hospital's discount factor to take into account changes to the
hospital's usual and customary charges. The department will
also annually recalculate, effective July 1 of each year, each
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hospital's discount factor to take into account the percentage
increase in the state's average weekly wages made during the
previous calendar year. If for any year the state's average
weekly wage does not increase, the rates will be held at the
existing level until there is a net increase in the state's
average weekly wage.

AUTH: 39-71-203, MCA

IMP: 39-71-704, MCA

REASON: There is reasonable necessity to adopt the three
proposed new rules. Proposed NEW RULE I is reasonably necessary
in order to require that hospitals furnish rate change
information to the department. The former source for most rate
change information, HealthShares Montana (formerly the Montana
hospitals rate review system), was dissolved effective
January 31, 1998. Proposed NEW RULE I also provides guidance
for insurers making payment pursuant to the proposed rule.
Finally, the rule placea both hospitals and insurers on notice
that the Department will undergo rulemaking prior to adopting an
out-patient fee schedule for hospitals. Chap. 308, L. of 1997
(Senate Bill 331) sgpecifically permits the Department to adopt
a fee schedule for out-patient services on or after July 1,
1998. The Department anti¢ipates that it will propose such a
fee schedule, but later than July 1, 1998.

There is reasonable necesgity to adopt proposed NEW RULE IT
in order to implement certain provisions of Chap. 308, L. of
1997 (Senate Bill 331) related to the rate of payment made by
workers' compensation insurers to hospitals. Proposed NEW RULE
II is reasonably necessary to explain the methodology of setting
hospital rates by calculation of a discount factor. Proposed
NEW RULE II is also reasonably necessary to provide a mechanism
that compensates for interim rate increases made by hogpitals.

Finally, there is reasonable necessity to adopt proposed
NEW RULE III in order to implement certain provisions of Chap.
308, L. of 1997 regarding annual adjustments of hospital rates
to allow for increases in the state's average weekly wage.
Proposed NEW RULE III is reasonably necessary to both describe
the adjustment methodology and to provide for on-going discount
factor adjustments as needed. NEW RULE III is reasonably
necessary to avoid the Department having to annually adopt a
rule describing the adjustment process for the next year. The
Department further anticipates that when it proposes an out-
patient fee schedule, proposed NEW RULE III will be amended to
specify that it applies only to in-patient serviceg,

The noticing of these 1rules was delayed while the
Department attempted to informally reconcile the differing
understandings of various interested parties regarding how the
provisions of SB 331 should be implemented.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
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data, views or arguments may also be submitted to:
Jim Hill, Bureau Chief
Workers' Compensation Regulations Bureau
Employment Relations Division
Department of Labor and Industry
P.O. Box 8011
Helena, Montana 59604-8011
and must be received by no later than 5:00 p.m., March 12, 1998.

5. The Department maintains a number of mailing lists of
interested persons regarding a variety of topics. For more
information about the mailing lists, or to have your name and
addregss added to any or all of the interested persons lists,
please contact Mark Cadwallader, Legal/Centralized Services
Division, P,0. Box 1728, Helena, MT 59624-1728; telephone (406)
444-4493; TTY (406) 444-0532.

6. The Department has complied with the provisions of
2-4-302, MCA, regarding notification of the bill sponsor about
the proposed action regarding these rules.

7. The Department proposes to amend and adopt these rules
effective April 1, 1998. The Department reserves the right to
amend and adopt only portions of the proposed rule changes, or
to adopt some or all of the proposed changes at a later date.

8. The Hearings Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

i) Ad e T

David A. Scott Patricia Ha
Rule Reviewer. DEPARTMENT

, Commissioner
ABOR & INDUSTRY

Certified to the Secretary of State: February 2, 1998.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24.30.102, ) PROPOSED AMENDMENT OF
related to occupational safety) ARM 24.30.102

and health standards for

public sector employment )

TO ALL INTERESTED PERSONS:

’ 1. On March 6, 1998, at 1:30 p.m., a public hearing will
be held in the first floor conference room at the Walt Sullivan
Building (Dept. of Labor Building), 1327 Lockey Street, Helena,
Montana, to c¢onsider the amendment of ARM 24.30.102, to
generally incorporate by reference the current version of
federal health and safety regulations.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, contact the Department by not later than
5:00 p.m., March 2, 1998, to advise us of the nature of the
accommodation that you need. Please contact the Employment
Relations Division, Safety Bureau, Attn: Mr. Dave Folsom, P.O.
Box 1728, Helena, MT 59624-1728B; telephone (406) 444-6418; TTY
(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rulemaking process should contact
Mr. Folsom.

2. The Department of Labor and Industry proposes to amend
the rule as follows: (new matter underlined, deleted matter
interlined)

SECTOR EMPLOYMENT (1) Section 50-71-311, MCA, of the Montana
Safety Act provides that the department of labor and industry
may adopt, amend, repeal and enforce rules for the prevention of
accidents to be known as "safety codes" in every employment and
place of employment, including the repair and maintenance of
such places of employment to render them safe. The federal
Occupational Safety and Health Act of 1970 does not include
safety standards coverage for employees of this state. or
political subdivisions of this state. It is the intent of this
rule that public¢ sector employees of this state and political
subdivisions of this atate shall be protected to the greatest
extent possible by the same safety standards for employments
covered by the federal Occupational Safety and Health Act of
1970. The department is therefore adopting by reference certain
occupational safety and health standards, adopted by the United
States Secretary of Labor under the Occupational Safety and
Health Act of 1870. The department has determined, with the
assent of the secretary of state, that publication of the rules
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would be unduly cumbersome and expensive. Copies of the rules
adopted by reference are available and may be obtained at cost
from the Montana Department of Labor and Industry, P.0. Box
1728, Helena, Montana 59624, or the Superintendent of Documents,
United States Government Printing Office, 941 North Capitol
Street, Washington, D.C. 20401,

(2) As used in the rules adopted by reference in
subseetdion (3) below, unless the context clearly requires
otherwise, the following definitions apply:

(a) “Act" means the Montana Safety Act (50-71-101 through
50-71-334, MCA).

(b) "Assistant gsecretary of labor" or "secretary" means
the commissioner of the Montana department of labor and
industry.

(c) "Employee" or "public sector employee" means every

person in this state, including a contractor other than an
independent contractor, who is in the service of a public sector
employer, as defined below, under any appointment or contract of
hire, expressed or implied, oral or written.

(d) “Employer" or ‘"public sector employer" means this
state and each county, city amd—eeunty, city school district,
irrigation district, all other districts established by law and
all public corporations and quasi public corporations and public
agencieas therein who have any person in service under any
appointment or contract of hire, expressed or implied, oral or
written.

(3) The department of labor and industry hereby adopts a
safety code for every place of employment conducted by a public
sector employer. This safety code adopts by reference the
following occupational safety and health standards found in the
Code of Federal Regulations, as of July 1, 3996 1997:

{(a) Title 29, Part 1910;

(b} the provisions of 29 CFR 1910.146 appendix C, example
1, part A, as mandatory provisions that are applicable to all
confined spaces; and

{c) Title 29, Part 1926.

(4) All sections adopted by reference are binding on every
public sector employer even though .the sections are not
separately printed in a separate state pamphlet and even though
they are omitted from publication in the Montana Administrative
Register and the Administrative Rules of Montana. The safety
standards adopted above and printed in the Code of Federal
Requlations, Title 29, as of July 1, 3886 1997, are considered
under this rule as the printed form of the safety code adopted
under this subsection, and shall be used by the department and
all public sector employers, employees, and other persons when
referring to the provisions of the safety code adopted under
this subsection. All the provisions, remedies, and penalties
found in the Montana Safety Act (50-71-101 through 50-71-334,
MCA) apply to the administration of the provisions of the safety
code adopted by this rule.

(5) For convenience, the federal number of a particular
section found in the code of federal regulations should be used
when referring to a section in the safety code adopted in
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suboeetion (3) above. The federal number is to be preceded by
the term (5). Thus, when section 1910.27 of the Code of
Federal Regulations pertaining to fixed ladders is to be
referred to or cited, the correct cite would be "subsection (5)
1910.27 of section 24.30.102 ARM" or "ARM 24.30.102(5)
1910.27",

AUTH: 50-71-311, MCA

IMP: 50-71-311 and 50-71-312, MCA

REASON: The proposed amendments to this rule are reasonably
necessary to incorporate by reference the current federal rules
promulgated by the Occupational Health and Safety Administration
(OSHA) . The Department finds that it is reasonably necessary to
annually update this rule to ensure that public sector employers
and employees have esgentially the same duties and protections
that apply to employers and employees in the private sector.
The current version of the state rule incorporates the 1996
version of the federal rules. In the past year, there have bheen
gsome significant changes in CFR parts 1910 and 1926. The
July 1, 1997, version is proposed for incorporation by reference
because it is the most recent version generally available in
printed form, and was published by the U.S. Government Printing
Office in printed form on or about January 1, 1998,

3. Interested persons may present their data, viewa, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

John Maloney, Bureau Chief
Safety Bureau
Employment Relations Divisgion
Department of Labor and Industry
P.O. Box 1728
Helena, Montana 59624-1728
and must be received by no later than 5:00 p.m., March 13, 1998.

4. In addition to the publication of this notice in the
Montana Administrative Register, an abbreviated Notice of Public
Hearing is being published in one or more daily newspapers of
general c¢irculation in this state, as required by 50-71-302,
MCA. Persons interested in viewing or obtaining a copy of the
abbreviated Notice of Public Hearing published in a newspaper
should contact Mr. Folsom at the address listed in paragraph 1
of this Notice.

5. The Department maintains a number of wailing lists of
interested persons regarding a variety of topics. For more
information about the mailing lists, or to have your name and
address added to any or all of the interested persons lists,
please contact Mark Cadwallader, Legal/Centralized Services
Division, P.0. Box 1728, Helena, MT 59624-1728; telephone (406)
444-4493; TTD (406) 444-0532.

6. The Department is not required by 2-4-302, MCA, to
notify any bill sponsor about the proposed action regarding thisg
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rule action.

7. The Department proposes to make these amendments and
repeals effective May 1, 1998; however, the Department reserves
the right to make the amendments effective at a later date, or

not at all.

8. The Hearings Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

David A. Scott
Rule Reviewer

Patricia Haffey,
DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: February 2, 1998.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24.30.1302, ) PROPOSED AMENDMENT OF
related to safety standards ) ARM 24.30.1302

for coal mines )

TO ALL INTERESTED PERSONS:

1. On March 6, 1998, at 10:00 a.m., a public hearing will
be held in the first floor conference room at the Walt Sullivan
Building (Dept. of Labor Building), 1327 Lockey Street, Helena,
Montana, to consider the amendment of ARM 24.30.1302, to
generally incorporate by reference the current version of
federal safety regulations applicable to coal mines.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in thisg public hearing. If you request an
accommodation, contact the Department by not later than
5:00 p.m., March 2, 1998, to advise us of the nature of the
accommodation that you need. Please contact the Employment
Relations Division, Safety Bureau, Attn: Mr. Dave Folsom, P.O,
Box 1728, Helena, MT 59624-1728; telephone (406) 444-6418; TTY
(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rulemaking process should contact
Mr. Folsom.

2. The Department of Labor and Industry proposes to amend
the rule as follows: (new matter underlined, deleted matter
interlined)
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+2) Befintf&eﬂs— As used in the ruleg adopted in
subseetton—(3> (2) below, unless the context clearly requires
otherwise

{a) "Act" means the Montana coal m1n1ng code.

(b} "Bureau of mines" means the division—ef-workerst

{c) rcCertified" or "registered"” means a person certlfled
or registered by the diwvisien
{(d) "Coal mine district manager" means the diviston—of

(e) ‘"Department of the interior" means the div%si@nmeé

(£} "Mining enforcement and safety administration" means
the dixigi i

(g) "Qualified person" means;—ae-thecontext-regquiress
433> an individual deemed qualified by the divisien
i and designated by the operator
to make tests and examlnatlon required by the

{h) "Secretary" means the admlnlstrator of the employment
relations division of department of labor

433(2) Adeption-by—refereneer The dtvtsteﬂ—eéfwefkefe¢
eompensatiton—hereby adopts
under seetien 50-73-103, MCA, coal mine safety standards to
protect employees who work in coal mines in this state. These

standards are adopted by reference to certain
safety and health rules and standards that have been adopted by
the federal government and are found in the code of federal
regulations, welume {jtle 30, revised as of July 1, #8374 1997:

and
1 mmmmmwr. ; - hat :
{A) except for personnel who work in an office or on
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lerical i I 3 jiti : }
AB). pexsons.with.long hair shall have their hair confined
{3} All sections adopted and referred to above are binding
on every employer who is covered by the Montana coal mining code
even though the sections are not separately printed in a
separate state pamphlet and are omitted from publication in the
Montana aAdministrative Register and the apdministrative #Rules
of Montana. The sections referred to above that are contained
in the code of federal regulations referred to above are
conasidered under this rule as the printed form of the safety
rules and standards adopted under this subseetien ryle, and
sh&%& must be used by the diwisien department. of labor and
and all employers, employees, and other persons when
referring to the provisions of the safety rules and standards
adopted in this subseetien rule. All the provxsxons, remedies,
and penalties found in the Montana coal mining code (seetiens
50-73-101 through 50-73-418, MCA) apply to the administration of
the provisions of the safety rules and standards adopted in this
subseetion rule. . A c of the rules adopted referen

+5) (4)  Numbering- For convenience purpeses, the federal
number of a particular section found in the code of federal
regulations
shall ghould be used when referring to a section in the safety
rules and standards adopted in subsection 434 (2) above. The
federal number shald ig to be preceded by the term &+ (4).
Thus, when section 70,100 of the code of federal regulations
pertaining to dust standards is to be referred to or cited, the
correct cite would be "subsection 46+ (4) 70.100 of section
24.30.1302 ARM" or "ARM 24.30.1302(4) 70.10
AUTH: 50-71-301, MCA
IMP: 50-73-103, MCA

: There is reasonable necessity to update Montana’'s
safety rules for coal mines in order for the Department to
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respond to the concerns raised by some coal mine operators that
the mines are required to comply with current federal safety
standards by the federal government, and that Montana's
requirements may sometimes be inconsistent with, or
contradictory to, those federal safety rules. Incorporation by
reference of federal rules also minimizes the need for mine
operators to track compliance with two potentially different
sets of rules, and to have two sets of rules available for the
operator’s personnel to study. The July 1, 1997, version of the
referenced federal rules is the most recent, widely available
version and is available in both printed and electronic form.
The July 1, 1997, version was published by the U.S. Government
Printing Office in printed form on or about January 1, 1998.
Additionally, there is reasonable necessity to make a number of
technical and style changes in the rule, in order to make the
rule comply with <current style requirements of the
Administrative Rule Bureau of the Secretary of State’'s office
and to update the agency name and address.

3. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

John Maloney, Bureau Chief
Safety Bureau
Employment Relations Division
Department of Labor and Industry
P.O. Box 1728
Helena, Montana 59624-1728
and must be received by no later than 5:00 p.m., March 13, 1998.

4, The Department maintains a number of mailing lists of
interested persons regarding a variety of topics. For more
information about the mailing lists, or to have your name and
address added to any or all of the interested persons lists,
please contact Mark Cadwallader, Legal/Centralized Services
Division, P.Q, Box 1728, Helena, MT 59624-1728; telephone (406)
444-4493; TTY (406) 444-0532.

5. The Department is not required by 2-4-302, MCA, to
notify a bill sponsor about the proposed action regarding this
rule.

6. The Department proposes to make these amendments
effective May 1, 1998; however, the Department reserves the
right to make the amendments effective at a later date, or not
at all.

7. The Hearings Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over

and conduct the hearing.
:Ejj\>45c¢c1£:) 1‘7.,{f1.e2§Q{
David A. Scott
Rule Reviewer DEPARTMENT OF

mmigsioner
OR & INDUSTRY

Certified to the Secretary of State: February 2, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF EXTENSION
OF COMMENT PERIOD

In the matter of the proposed )
adoption of rules I through )
XXIII and the repeal of rules )
46.30.1501, 46.30.1502, )
46.30.1507, 46.30.1508, )
46,30.1513 through )
46.30.1516, 46.30.1520 )
through 46.30.1522, )
46.30.1525, 46.30.1532 )
through 46.30.1535, )
46.30.1538, 46.30.1541, )
46.30.1542, 46.30.1543, and )
46.30.1549 pertaining to )
child support enforcement )
guidelines )

TO: All Interested Persons
1. On January 29, 1998, the Department of Public Health

and Human Services published notice of the proposed adoption of
rules I through XXIII and the repeal of rules 46.30.1501,

46.30.1502, 46.30.1507, 46.30.1508, 46.30.1513 through
46.30.1516, 46.30.1520 through 46.30.1522, 46.30.1525,
46.30.1532 through 46.30.1535, 46.30.1538, 46.30.1541,

46.30.1542, 46.30.1543, and 46.30.1549 pertaining to child
support enforcement guidelines at page 317 of the 1993 Montana
Administrative Register, issue number 2.

2. Paragraph 5 of this notice gave interested parties
until February 12, 1998, to submit written data, views or
arguments8 to the Department., The Department is extending the
cloge of comment period until $:00 p.m. on March 5, 1998. By
extending the close of comment period, the public and interested
parties will have a period of time after the proposed rule
hearing (to be held by Metnet Conference on February 23, 1998)
to present additional views and comments that may arise as a
result of the hearing.

3. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0Q. Box 4210, Helena, MT 59604-4210, no later than
March 5, 1998. The Department also maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.
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. i
e, . 4. ; A
Rule Reviewer Director, Publ Health and

Human Services

Certified to the Secretary of State February 2, 1998.
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BEFORE THE BOARD OF ARCHITECTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT AND
of rules pertaining to licensure) ADOPTION OF RULES PERTAIN-
of out-of-state applicants, ) ING TO THE PRACTICE OF

examinations, individual seal, )
renewals, unprofessional )
conduct, fees, architect part- )
nerships, screening committee, )
and solicitation of business by )
architecta from other states and)
the adoption of a new rule )
pertaining to use of title )

ARCHITECTURE

TO: All Interested Persons:

1. On December 1, 1997, the Board of Architects
published a notice of proposed amendment and adoption of rules
pertaining to the practice of architecture at page 2142, 1997
Montana Administrative Register, issue number 23.

2. The Board has amended ARM 8.6.405, 8.6,407, 8.6.410,
8.6.413, B.6.,415, 8.6.416 and 8.6.418, and adopted new rule T
(8.6.419) exactly as proposed. The Board has amended ARM
8.6.409 and 8.6.412 as proposed, but with the following
changes: (authority and implementing sections remain the same
as proposed)

"9.6.409 INDIVIDUAL SEAL (1) Every licensed architect
shall have a seal, the impression of which must contain the
name of the architect, the city and state of the architect’s
place of business, the architect’s Montana license number, and
the words "LICENSED ARCHITECT, STATE OF MONTANA", with which
the architect shall stamp and sign all drawings and
gpecifications issued from the architect’s office for use in
this state.
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"8.6.412 UNPROFESSIONAL CONDUCT (1) through (1) (i) will
remain the same as proposed.
() representing the work of others ag the architegt's

’
(k) through (m) will remain the same as proposed.”

3. The Board accepted written comments if received by
December 29, 1997. The Board has thoroughly considered all
comments received. Those comments, and the Board’'s responses,
are as follows:

COMMENT NQ, 1: One comment was received stating ARM
8.6.412(1) {(j), Unprofessional Conduct, should add commas to the
gsentence "signing or sealing drawing specifications reports,

L]

RESPONSE; The Board will withdraw this proposed
amendment. See response to Comment No. 4 below.

COMMENT NQ, 2: One comment was received stating ARM
8.6.409, Individual Seal, should clarify whether the
architect’s signature, along with a hand-written notation of
the city and state of the architect’s place of business would
meet the rule requirement. The comment also suggested
clarification of whether a stamp bearing the city and state
information could be placed adjacent to the official seal to
meet the rule requirement.

RESPONSE: The Board noted that the rule simply requires
that the architect'’s information now contain information on the
city and state of the architect’s place of business. If the
architect’s title block containsg the c¢ity and state, or if it
ig handwritten in, this is sufficient. The architect’s seal
does not have to contain the information within one impression,
if the information is contained elsewhere on the sheet, it is
sufficient, and will comply with the rule.
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The Board further noted that ARM 8.6.409 should contain
the word "the" before the word "architect" and will make that
change as noted above.

COMMENT NO, 3; One comment was received stating ARM
8.6.412(1) (i), Unprofessional Conduct, does not appear to have
any "teeth" as far as the building owner is concerned relative
to receiving a building permit to proceed with the project, nor
does it address a corporation building the structure for
itself, then transferring ownership after the building is
completed.

RESPONSE: The Board stated that the recent Attorney
General Opinion interpreting ite practice of architecture
statute states the owner is not required to hire an architect
for building his own building. The AG opinion did clarify that
an architect is needed for pre-fabricated metal buildings and
other similar situations. The statute on the definition of
architecture, 37-65-102(5), MCA, already requires a licenged
architect in all other situations which are not exempt.

COMMENT NO. 4; Two comments were received stating ARM
8.6.412(1) {j) would seem to preclude Montana architects from
taking responsibility for (after adequate review) drawings for
buildings that may be professionally prepared by others and re-
used in Montana locations. While the rule was intended to
protect the public from architects stamping the work of others
without proper review and acceptance of the responsibility, it
may actually cause unnecegsary costs to redraw plans, and
licensure of out-of-state architects who are less familiar with
Montana’s climate, in order for their plans to be site adapted
in Montana. The comment suggested different wording to be used
for the rule. 1In addition, the placement of the definition of
"respongible control" within this rule implies that reviewing
or correcting technical submissions by others does not
constitute responsible control.

RESPONSE;: The Board agreed with the comments, and will
withdraw ARM 8.6.409(2) (a) and (b) and ARM 8.6.412(1) (j) ang
(1) {j) (1) . The Board will work on new language, and will re-
propose ag a new rule containing both the definition of
"responsible control" and language on guidelines for signing
and stamping others’ work.

COMMENT NQ, 5: One comment was received stating ARM
B8.6.409(2) (b) on responsible control states that an architect
signing or sealing portions of technical submissions is not
required to be under the responsible control of an architect.
The comment suggested some clarifying language or examples of
situations where this was appropriate (e.g. supplemental
technical submissions such as shop drawings) would save a lot
of questions.
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RESPONSE: See response to Comment No. 4 above. The Board
will review this proposed language.

BOARD OF ARCHITECTS
PAMELA HILL, CHAIRMAN

)
BY: é/({,l_t_,' (& /\Lc{/r-
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/// . .
/ Loy
/'idLu (el [ Lf éu
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE DEPARTMENT OF COMMERCE
BOILERS, BLASTERS AND CRANE OPERATORS PROGRAM
STATE OF MONTANA

In the matter of the amendment |} NOTICE OF AMENDMENT AND

of rules pertaining to construc-} ADOPTION OF RULES PERTAINING
tion blasters, hoisting ) TO THE BOILER, BLASTER AND
operators and crane operators )  CRANE OPERATOR INDUSTRY

and the adoption of a new rule )

pertaining to boiler engineer )

training }

TO: All Interested Persons:

1., On December 1, 1997, the Boilers, Blasters and Crane
Operators Program of the Department of Commerce published a
notice of proposed amendment and adoption of rules pertaining
to the industry at page 2149, 1997 Montana Administrative
Register, issue number 23.

2. The Department has amended ARM 8.15.103, 8.15.106,
8.15.202, 8.15.203, 8.15.204, B8.15.205 and 8.15.301 and adopted
new rule I (8.15.302) exactly as proposed.

3. The Department accepted written comment if received by
December 29, 1997. The Department has thoroughly considered
all comments received. Those comments, and the Board's
regponses, are a3 follows:

N 1: Three comments were received stating ARM

8.15.301, Fee Schedule, should not increase the renewal fee for
boiler engineers. The program should not have experienced a
revenue shortfall, as it does not currently enforce existing
regulations and fine employers that operate boilers without any
license. The program should not increase fees for the
legitimately licensed operators, since there are no longer any
boiler inspections as there were in the past. The comments
also stated there were no benefitg to paying into the licensing
fund, and requesting a furlough from payment of licenaing fees
when an operator is out of work.

RESPONSE: The Department noted that in previous years,
the Boiler, Blastersg, Crane Operators program was under a
separate state department at the Department of Labor and Industry.
At that time, boiler inspectors were funded through workers'
compensation and the Department of Labor and Industry. Throughout the
yearsg, various legislative changes have caused the boiler
inspectors to become part of the Building Codes Division of the
Department of Commerce, where they inspect boilers for Code
compliance only, and not for licensing. At the same time, all
operator licensing functions were shifted to the Division of
Professional and Occupational Licensing of the Department of
Commerce, and license fees are the sole support of the boiler
engineer licensing program. As costs have risen for
administering the program over the years, the licensing feesa
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must keep up. Fees are always commensurate with costs, and no
profit is allowed in setting fees. The fees must keep up with
riging costs to keep the licensing program self-supporting.

DEPARTMENT OF COMMERCE

BOILERS, BLASTERS AND CRANE
OPERATORS PROGRAM

BY: &ZLLU AT/

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(;Ll\4 7.1 Lﬂfﬂd(

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE STATE ELECTRICAL BOARD
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment )} NOTICE OF AMENDMENT OF
of rules pertaining to applica- ) ARM 8.18.402 APPLICATIONS,
tions, general responsibilities ) 8.14.403 GENERAL RESPONSI-
and screening panel ) BILITIES, 8.18.,409

) CONTINUING EDUCATION AND

)

8.18.412 SCREENING PANEL

TO: All Interested Persons:

1. On September 22, 1997, the State Electrical Board
published a notice.of proposed amendment of the above-agtated
rules at page 1625, 1997 Montana Administrative Register, issue
number 18. On December 1, 1997, the State Electrical Board
published a notice of public hearing, in regponse to a request
for a public hearing, at page 2161, 1997 Montana Administrative
Register, issue number 23. The hearing was held on January 7,
1998 in Helena, Montana.

2. The Board has amended ARM 8.18.402, 8.18.409 and
8.18.412 exactly as proposed. The Board is withdrawing its
proposed amendment to ARM 8.18.403 and the rule will remain as
it currently reads.

3. The Board accepted oral testimony at the hearing on
January 7, 1998 and also accepted written comment through
January 7, 1998. The Board has thoroughly considered all
comments received. Those comments, and the Board's responsges,
are as follows:

COMMENT NQ. 1: One comment was received requesting to be
notified of the outcome of the proposed amendments.

RESPONSE: The Board will add this name to its interested
pergons mailing list, and will send a copy of the adoption
notice to this person to notify him of the outcome of the
Board’'s consideration of the proposed rule changes.

COMMENT NOQ. 2: Nine comments were received stating the
proposed amendments to ARM 8.18.403(3) (a) and (b) and (4) (a)
and (b), General Responsibilities, were unnecessarily
restrictive and unfair. The comments stated a "no active
permits® status would not take into account the gituationa
where a permit is pulled for a new home, and the rough-in is
completed, bu it can be anywhere from two weeks to a year
before the finish work is done. The permit would still be
active during this time, but the proposed rule would not allow
the electrician to seek other employment from another
contractor if nothing else is going on. The comments suggested
the language of the rule could be altered to allow a contractor
with an open permit to work for another contractor, due to the
time lapse in work on any particular project. The rule
language should include a definition of "active open" and add
"inactive open" permits., The comments also noted the Board
staff would likely be unable to handle the numerous
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communications regarding contractors’ gtatus as they moved from
permit to permit,

RESPONSE; The Board agreed with the comments, and will
withdraw the proposed amendment. The Board will instead work
on a language revision and better wording for the rule. The
new proposal will consider clarifying the language to allow for
the common status of a permit being "active," but no work being
required for some time.

COMMENT NO. 3: One comment was received stating ARM
8.18.403, General Responsibilities, should not prohibit a
licensed electrical contractor from stopping work on a project
and hiring another licensed contractor to complete the project.
The rule should not dictate the same electrician who started
the job must finish it for safety reasons.

RESPONSE: The Board noted that the proposed rule language
would not require the same contractor to begin and end a job.
The rule would not prohibit an electrical contractor from
hiring another to finish a job. However, the Board is
withdrawing the proposed rule amendment as noted above. See
regponse to comment No. 2 above.

COMMENT NO. 4: One comment was received stating an
electrician should not be prohibited from working for more than
one employer, and the proposed rule change would not allow a
contractor to engage in his business while working for another
contractor. The proposed rule would put them ocut of business
for a period of time. The comments also stated that the term
"full time employment" as used in the proposed rule change
should be defined as "all electrical work performed by the
contracting business." The responsible electrician would then
be responsible for all work performed by that contractor,
whether it be one hour or one hundred hours per week, The
responsible electrician will not become unfamiliar with the
work being performed if he takes on another project, as the
work is inspected, and the quality of work will be upheld.

RESPONSE: The Board noted its proposed rule change was
not intended to make it more difficult for electricians to earn
a living. The Board actually intended the opposite result, in
trying to make it easier for an electrician to obtain work.
However, the Board will withdraw the proposed rule amendment at
this time. See response to comment No. 2 above.

COMMENT NO. S5: One comment was received stating ARM
8.18.403 will limit or control where a person works. This will
not protect the public safety, which is already protected by
training, testing, and other requirements for licensure.

RESPONSE: See response to Comment No., 2 above.

COMMENT NO. 6: One comment was received stating ARM

8.18.403 would require a contractor to ask the Board for
permission to work elsewhere, and is therefore beyond the
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jurigdiction of the Board. The Board ghould not requlate
conduct.
RESPONSE: See responge to Comment No. 2 above.

COMMENT NO. 7; Two comments were received in support of
the proposed amendment to ARM 8.18.409, Continuing Education,

RESPONSE: The Board acknowledges receipt of the comments
in support.

COMMENT NO. 8:; Three comments were received stating ARM
8.18.412, Screening Panel, is an unnecessary rule, as the
screening panel merely sets the Board farther apart from the
working public, or from those who have master electricians.
The sgcreening panel does not solve any problems. Since
everyone on the screening panel is already on the Board, the
complaints should be brought before the full Board in the first
place.

RESPONSE: The Board noted the screening panel procedure
for handling complaints is mandated by 37-1-307 and 37-1-303,
MCA, Since the statutes enacted by the Montana Legislature
mandated this procedure, the Board must follow legislative
mandates.

COMMENT NO. 9: One comment was received stating ARM
8.18.409, Continuing Education, should not use the phrase "met
all other renewal requirements.” Instead, the requirements

should be specified. The language is too vague.

RESPONSE: The Board noted it did not want to
unnecessarily repeat language that is contained elsewhere in
the rules, so this phrase was used. The renewal requirements
are listed in a previous rule, and the Board did not want to be
redundant and repeat this in the CE rule,

STATE ELECTRICAL BOARD
CHARLES T. SWEET, CHAIRMAN

e 40

BY: \,,{,1.\.1_/ Z[/ ’.)('LL({‘_.;
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT QOF COMMERCE

({%LLLt'/}l/ de(L(;

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE DEPARTMENT OF COMMERCE
FIRE PREVENTION PROGRAM
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF RULES

of rules pertaining to the ) PERTAINING TO FIRE

practice of selling, servicing ) PREVENTION
)
)

or installing fire prevention
systems

TO: All Interested Persons:

1. On December 1, 1997, the Fire Prevention Program of
the Department of Commerce published a notice of proposed
amendment of rules pertaining to the practice of selling,
servicing or installing fire prevention systems at page 2163,
1997 Montana Administrative Register, issue number 23.

2. The Department has amended ARM 8.19.108, 8.19.110,
8.19.112, 8.19.117, B8.19.118 and 8.19.119 exactly as proposed.

3. The Department accepted written comment if received by
December 29, 1997. The Department has thoroughly considered
all comments received. Those comments, and the Department’s
regponses, are as follows:

COMMENT NO, 1: Six comments were received stating ARM
8.19.112(1) (b), Examination for Endorsement, does not recognize
the Score Report which NICET sends directly to the Department
of Commerce showing that individuals have passed the test
elemente necessary for certification, but are not yet
certified. The two documents which the Department should
require are either the Letter of Certification for NICET Level
II, or the Score Report showing the candidate for NICET Level
II certification has passed the elements required.

RESPONSE: The Department noted the proposed rule language
already states an applicant may be "a candidate for
certification." This language allow the Department to accept a
Score Report, if it appropriately shows an applicant is a
candidate for proper certification. The language is also
flexible enough to allow the Department to agcept other forms
of verification for candidacy, if those are provided.

COMMENT NOQ, 2;:; 8Six comments were received stating ARM
8.19.112(1) (c) should be eliminated entirely, as the NICET
elements listed there have already been changed, eliminated, or
moved to different levels. NICET is also offering elements
that aren’t even on this list. If the list remains in the
rules, it will have to be updated every year. The list is
unworkable as outlined and impossible to meet.

RESPONSE: The Department noted that all the NICET
elements listed are still available from NICET, according to
recent NICET information. It would be premature to eliminate
the list at this time, as some future applicants may already be
in the process of completing the elements contained there for
obtaining an endorsement. If, in the future, NICET makes
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changes available, the Department will again review the rule
for necessary changes.

COMMENT NO. 3; Six comments were received stating ARM
8.19.112(2) should also exclude special fire agent suppression
systems from the proof of manufacturer training, as well as
fire extinguishing systems. Manufacturers can send out
certificates of training whether or not the individuals have
ever attended actual training. Special Agent installers and
service technicians would then have to either go through the
NICET training program or an apprenticeship program, which
would be the same as the sprinkler installers and technicians.

RESPONSE: The Department did not agree with the comment,
and will adopt the rule language as proposed. The Department
has been issuing endorsements in this manner, and based on this
type of training, for a number of years without a policing
problem. The Department will only eliminate the endorsement
for fire extinguishing manufacturer training at this time, as
there is no definitive model from which candidates may be
trained.

COMMENT NO. 4: Six comments were received stating ARM
8.19.118(4) should alsc apply to any manufacturer certificates
issued, as well as NICET certificates. Manufacturer'’s
certificates can be forged on computers as easily as NICET
certificates.

REGPONSE: The Department noted the rule language already
calls for ALL certificates to be received by the Department
directly from the certifying entity. The NICET certificate was
only used an example, but the rule would require this procedure
to be met for all certificates, as the rule already states.

DEPARTMENT OF COMMERCE
FIRE PREVENTION PROGRAM

BY: //(Lu l/(( /'SHL[‘(L
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

//;lly ‘4[44L&l(‘a1

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 2, 1998,
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BEFORE THE BOARD OF PHYSICAL THERAPY EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment |} NOTICE OF AMENDMENT OF
of rules pertaining to fees, ) 8.42.403 FEES, 8.42.405
temporary licenses and continu- ) TEMPORARY LICENSES AND
ing education ) 8.42.416 CONTINUING

} EDUCATION

TO: All Interested Persons:

1. On December 1, 1997, the Board of Physical Therapy
Examiners published a notice of proposed amendment of the
above-stated rules at page 2169, 1997 Montana Administrative
Register, issue number 23.

2. The Board has amended ARM 8.42.403 exactly as
proposied, and has amended ARM 8.42.405 and B.42.416 as
proposed, but with the following changes: (authority and
implementing sections will remain the same as proposed)

“8.42.405 TEMPORARY LICENSES (1) will remain the same as
proposed.

(2) Physical therapist or physical therapist assistant
Aapplicants for licensure by examination may be issued a
temporary license. The temporary license shall identify the
licensed physical therapist who shall be responsible for
providing direct supervision. After issuance of the temporary
license, the applicant must schedule his/her examination within
120 days of the issuance date. The temporary license shall be
valid until the board makes its final determination on
licensure, but may be extended at the board's discretion. Only
one temporary license will be issued per applicant.

(3) will remain the same as proposed.

£ hveical-th ot S igtant licongo.”

“8,42.416 CONTINUING EDUCATION (1) through (3) will
remain the same as proposed.

(a) the activity must have significant intellectual or
practical content. The activity must deal primarily with
substantive physical therapy issues as contained in the
physical therapy definition in Montana. In addition, the board
may accept continuing education activities from other
professional groups or academic disciplines if the licensee
demonstrates that the activity is substantially related to his
or her role as a physical therapist or physical therapist
assistant. A continuing education program is defined as a
class, institute, lecture, conference, workshop, cassette or
videotape, correspondence course or peer reviewed publication
of journal article(s) or textbook(s);

(b) through (4) (f) will remain the same ag proposed.®

3. The Board accepted written comment if received by
December 29, 1997. The Board has thoroughly considered all
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comments8 received. Those comments, and the Board's responses,
are as follows:

N 3 One comment was received in support of
ARM 8.42.416(3) (a), Continuing Education, adding the language
on publication of a journal article or textbook, as these
activities are a significant contribution to learning. The comment
did suggest, however, that an additional modification to the
rule be made to include the delivery of continuing education
presentations, seminars, workshops and addresses, as these also
demand considerable preparation time including research,
organization, etc.

RESPONSE: The Board did not agree with the comment, and
noted that presentation does not constitute continuing
education. If the presentation was made at a national level,
it may require extensive research, but the typical local
presentation does not require this kind of preparation. Often,
a person attends a CE course, and immediately returns to his or
her workplace and re-delivers the same information to another
audience without additional preparation or work. The Board
could not create appropriate standards without allowing every
presentation to count as credit. This could actually double
the credit allowed any particular licensee, as they would
receive credit for receiving the information, and also for
further presentation on the same subject. The Board also noted
its rule does not call for pre-approval of CE activities, so
thig would not be possible with CE presentations either.

NO. 2; One comment was received stating ARM
8.42.416(3) (a), Continuing Education, should add the term “"peer
reviewed"” to the language on publication of journal articles or
textbooka. The comment stated there are many journals and
textbooks that are worthless, and only a peer review process
insures quality of the writing, as well as relatedness to
physical therapy. Alternatively, the proposed language on
publication could be left out of the rule,

RESPONSE: The Board agreed with the comment and will
amend the rule as shown, to add the phrase "peer reviewed."

COMMENT NO, 3: Two comments were received stating ARM
B.42.405, Temporary Licenses, should include physical therapist
assistants as well. The same problems associated with physical
therapist licensure, such as a four month waiting period for
scheduling of exam dates, has been experienced by physical
therapist assistant applicants as well. Physical therapist
asgistant students and applicants should be given the same
consideration as physical therapist students and applicants,
and be allowed to practice with a temporary license due to the
length of time required for licensure. Finally, it would be
financially detrimental to a physical therapist assistant
applicant to work at an aide’s wages when compared to the
assistant salary while waiting to take the exam and become
fully licensed. '
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RESPONSE; The Board agreed with the comment and will
amend the rule as shown above to allow physical therapist
assistant applicants to be granted a temporary license under
the same restrictiona as apply to the physical therapist
applicant. The Board noted that physical therapist assistant
applicants are also affected by the delays within the exam
service, and they should not be penalized by being forced to
work at a lower wage as an aide while they are waiting to take
the exam.

BOARD OF PHYSICAL THERAPY
EXAMINERS
JEFF PALLISTER, PT, CHAIRMAN

BY: (/m, IARAY R
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

B - el ’
Clog o 07y Jlecke
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 2, 1998,
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BEFORE THE BOARD OF PUBLIC ACCOUNTANTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF ARM
of rules pertaining to education) 8.54.408 EDUCATION REQUIRE-
requirements, fees and enforce- ) MENTS, 8.54.410 FEE SCHEDULE
ment against licensees ) AND 8.54.702 ENFORCEMENT

) AGAINST LICENSEES

TO: All Interested Persons:

1. On December 1, 1997, the Board of Public Accountants
published a notice of proposed amendment of the above-stated
rules at page 2172, 1997 Montana Administrative Register, issue
number 23.

2, The Board has amended the rules exactly as proposed.

3. The Board accepted written comments if received by
December 29, 1997. The Board has thoroughly considered all
comments received. Those comments, and the Board's responses,
are as follows:

COMMENT NO. 1: One comment was received stating ARM
8.54.408(3) (e), Education Requirements, should not be adopted,
as it is a reduction of education requirements. The comment
suggested the Board should be increasing education
requirements, because there is an ever-increasing need for more
knowledge by a CPA. This would require MORE graduate work, at
least one year’s worth.

RESPONSE: The Board noted that the proposed rule language
would not reduce the educational requirement. The Board’'s
proposal is instead re-designating the credits, so that not all
are upper division, as several colleges and universities
indicated they do not offer that number of credits in upper
division work in their accounting degree curriculum. The Board
further noted that the 150 semester hour education reguirement
is gtill in place, so no decrease in education is proposed.
After implementation of the 150 hour requirement, the rule as
it is currently worded, proved unworkable, as the current
language was preventing candidates from qualifying to sit for
the exam. The Montana Legislature had agreed to enact the 150
hour education requirement, but the Legislature did not attempt
to dictate where the hours would be earned, but left that up to
the Board's expertigse to implement through rule-making

BOARD OF PUBLIC ACCOUNTANTS
JAMES R. SMRCKA, CHAIRMAN

/,/‘ RIS "l é e

BY: 1t /r a
ANNIE M. BARTOS ANNIE M. BARTOS, CHIEF COUNSEL
RULE REVIEWER DEPARTMENT OF COMMERCE

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE BOARD OF VETERINARY MEDICINE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF RULES
of rules pertaining to defini- ) PERTAINING TO THE PRACTICE
tions, application requirements )} OF VETERINARY MEDICINE AND
and temporary permits and )  THE ADOPTION OF A NEW RULE
adoption of a new rule pertain- ) PERTAINING TO SUPPORT

ing to support personnel ) PERSONNEL

TO: All Interested Persons:

1. On September 22, 1997, the Board of Veterinary Medicine
published a notice of proposed amendment and adoption of rules
pertaining to the practice of veterinary medicine at page 1633,
1997 Montana Administrative Register, issue number 18.

2. The Board has amended ARM 8.64.401, 8.64.501 and
8.64.502 exactly as proposed and has adopted new rule I
(8.64.409) as proposed, but with the following changes:

"8.64,409 SUPPORT PERSONNEL (1) through (2) (b) will

remain the same as proposed.
(3) Inan emergeney —support-persomelmayinitiate

preecesga¥ry- A veteripary support person may, under the general
authori nd at the responsibili of hig/her veterinar
employer, render emergency care to a patient without direct
authorization when it would appear that to delay treatment and
care for the time necessary to send the animal to another
practitioner would be life threatening. Such care may be
rendered only after reasonable efforts have been made to
contact the employing veterinarian or another veterinarian who
could manage the cage within allowable time constraints."

3. The Board accepted written comment if received by
October 20, 1997. The Board has thoroughly considered all
comments received. Those comments, and the board's responses,
are as follows:

COMMENT NO. 1: One comment was received in support of the
amendments to ARM 8.64.401, B.64.501 and 8.64.502.

RESPONSE; The Board acknowledges receipt of the comment
in support.

COMMENT NQ. 2: One comment was received stating
opposition to new rule I and any support personnel
administering anesthetics or preanesthetics to patients
entrusted to veterinarians. This would potentially jeopardize
the life of the pet and erode public trust.
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RESPONSE: The Board noted the veterinarian would still
have to determine the dose, and would not entrust this action
to a support person who does not understand the proper
procedures and consequences. This provision would be difficult
to abuse, as the rule clearly states a veterinarian must be
present. The veterinarian would still retain responsgibility
for the patient, and thus public trust would not be eroded.

COMMENT NO. 3: Two comments were received stating new
rule I(3) on use of support personnel in an emergency is too
restrictive. The comment stated that emergencies can occur
when a veterinarian is not readily available to offer
agsistance to a client, or to consult with the veterinarian’s
support personnel. A support person must be allowed gome
leeway to react guickly in an emergency situation in order to
save the life of the animal. The comments included suggested
language changes to allow support personnel to act without
direct authorization when reasonable efforts to contact a
veterinarian have failed.

RESPONSE: The Board agreed with the comment, and will
amend the rule as shown to use the suggested language change to
(3). The Board agreed it can be difficult to reach a
veterinarian, even by cell phone, in some parts of the state.
The Board also agreed with the Legislative Committee’s
conclusions in enacting the bill on this subject that actions
are sometimes needed without a veterinarian.

COMMENT NO. 4: One comment was received in support of ARM
8.64.401 Definitions.

RESPONSE: The Board acknowledges receipt of the comment
in support.

COMMENT NO. 5: One comment was received in support of ARM
8.64.502 Temporary Permits.

RESPONSE: The Board acknowledges receipt of the comment
in support.

BOARD OF VETERINARY MEDICINE
ROBERT P. MYERS, DVM, PRESIDENT

i
/
BY: ((;LJL AT

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE
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ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE ECONOMIC DEVELOPMENT DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment } NOTICE OF AMENDMENT OF RULES

of rules pertaining to the ) PERTAINING TO THE
Microbusiness Advisory Council ) MICROBUSINESS ADVISORY

and the Microbusiness Finance ) COUNCIL AND THE MICROBUSINESS
Program )} FINANCE PROGRAM

TO: All Interested Persons:

1. On September 8, 1997, the Economic Development
bivision published a notice of public hearing on the proposed
amendment of rules pertaining to the Microbusiness Advisory
Council and the Microbusiness Fipance Program at page 1547,
1997 Montana Adminigtrative Register, issue number 17.

2. The Division has amended ARM 8.99.401, 8.99.402,
8.99.505 and 8.99,506 exactly as proposed. The Division
amended ARM 8.99.404 and 8.99.510 as proposed, but with the
following changes: (authority and implementing sections remain
the same as proposed)

" ERT ATION OF NAL MICROBUSINESS
v MENT CQRPORATIO (1) through (4) (b) will remain the
same ag proposed.

(c} in regions with proposals for certification andfer
repewat from more than one organization, the department will
convene and chailr a regional evaluation committee. Nominations
for membership to the committee will be solicited from groups
including, but not limited to, proposers from that regiomn,
local governments, certified community lead organizations,
financial institutions, business assistance groups, women and
repreasentatives of low-income and minority populations. The
committee will attempt, through negotiatiom, to arrive at a
consensus proposal from the region. If, however, in the
opinion of the chair and a majority of the committee a
congengus cannot be reached in a timely fashion, then the
committee will evaluate the competing proposals or any modified
proposalg that have emerged from negotiation, and will select
by means of that evaluation a single proposal to be forwarded
to the department for certification review.

(5) will remain the same as proposed."

"8.99,510 MICROBUSINESS LOANS - LENDING OUTSIDE THE
REGION (1) Up to 10% of the number of loans made or
guaranteed by an MBDC may be to clients outside the MBDC's
service region, An MBDC may exceed this limit only after
notifying in writing the MBDC certified in the other service
region in which the proposed loan is to be made."

3. The Division has thoroughly considered all comments

and testimony received. Those comments and the Division's
responses are asg follows:
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COMMENT NOQ, 1: This comment was offered by Jim Plum, the
Credit Officer for the Region V MBDC (Helena), during the
public hearing held October 8, 1997. Jim Plum requeated a
definition of "good standing" in definition (15) of the proposed
amendment to ARM 8.99.401. He further inquired whether or not
an agreement for an unfunded MBDC has been developed by the
Department and if the agreement met a published standard.

: An MBDC is in good standing if the organization
has met all of the requirements of its contract with the
Department of Commerce. The Department is in the proceas. of
developing an agreement with the unfunded MBDC serving Region
VIII.

CQMMEHI_EQ+ME= A comment was made on the proposed
amendment to ARM 8.99.401, Charles Hill, Credit Officer for
the Region VI MBDC (Bozeman), inguired if there was a specific
MBDC seeking certified unfunded status at this time.

RESPQONSE: The Department is in the process of developing
an agreement with an unfunded MBDC serving Region VIII.

COMMENT NQ. 3: A comment was made on the proposed
amendment to ARM 8.99.401, Linda McNeill, Credit Officer for
the Region IV MBDC (Great Falls) asked if an unfunded MBDC
would be eligible for grants the Department of Commerce may
receive for operations or training.

: The process used by the Department in securing
operation and/or training funds has been to develop the
proposal with the input of all MBDCs. Any unfunded MBDCs will
be included in that process. The funder then has certain
criteria and goals which may or may not fit with an unfunded
MBDC, or it may fit better with an unfunded MBDC. Finally,
once a proposal is submitted by the Department and awarded by
the funder there is a negotiation period during which MBDCs are
always further consulted to work out certain details of
delivery. It is likely that unfunded MBDCs will be included,
particularly if that organization is the only MBDC serving a
region.

g Having considered the comments received, the Department
will adopt the proposed amendments to ARM 8,.99.401.

Jim Plum, Region V MBDC (Helena) Credit
Officer submitted written comments regarding the proposed
amendment of ARM 8.99.404. "Section 8.99.404 is dealing with
original certification of an MBDC. The intent of this section
is to help the Department determine which of multiple proposals
to certify as an MBDC. ARM 8.99.404(2) gives the Department
authority to ‘Certify’ unlimited MBDCs in any given area, but
only one MBDC will be funded with an RLF. Under the renewal
process, it is assumed an MBDC has already been funded with an
RLF or is certified as an unfunded MBDC."

"It should not be the department'’'s position to erode and
cauge harm to the long-term community relations and partnership
building the existing MBDCs have undergone."

"If a funded and existing MBDC is not to be renewed, the
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Department should look to already existing unfunded MBDCs in
the area and begin the funding procesa. 1If no other certified
MBDC is found, the department should begin the decertification
process and issue a new RFP for certification from eligible
organizations in a given area. At this time, section 8.99.404
of the ARM would apply."

*The Montana Women’s Capital Fund is opposed to the change
in section 8.99.404(c) dealing with

Mr. Plum’s comments are well taken, the
Department will delete the language "and/or renewal" from the
proposed amendment to the rule. The Department proposed adding
the language "and/or renewal" to ARM 8.99.404 in order to
clarify existing procedures used to award development loans
between competing MBDC’'s. The comments received through the
rulemaking process overwhelmingly reveal the clarification will
not be achieved through this amendment.

The Department is8 required to "establishing criteria and
procedures for certifying microbusiness development
corporations" and "establishing criteria and procedures to
select from competing development loan applications and to
award development loans to certified microbusiness development
corporations" section 17-6-406(1) and (2), MCA, (1997).

In ARM 8.99.404, the Department promulgates the procedure
used to certify MBDCs, and provides a meansg to select between
multiple applicants for certification in one region. ARM
8.99.501 and 8.99.502 provides notice of the criteria used to
select the recipient of a development loan. The development
loan is awarded at the sole discretion of the Department. ARM
8.99.502.

The amendment was proposed to address the situation of
competing applications for development loans between an
exigting MBDC applying for a development loan renewal and an
entity applying for funding and first time certification as an
MBDC. In drafting the amendment, the Department considered the
effectiveness of convening a regional evaluation committee to
evaluate competing proposals between an exigting, funded MBDC
seeking renewal, and an entity seeking certification and
funding at the same time. As pointed out by Mr. Plum and
others attending the hearing, this situation is addressed in
the existing rules.

Changing the language in the manner proscribed by the
Department is inconsistent with the existing rules concerning
certification and award of development loans. The Department
uses the procedures set forth in ARM 8.99.404 for certification
of MBDC’'s. The Department uses the procedures set forth in ARM
8.99.501 and ARM 8.99.502 in awarding development loans. The
same rules will be applied in all certification proceedings,
and in all development loan awards.

The addition of the words "and/or renewal" to ARM 8.99.404
is incongistent with other rules, and clearly does not add
clarity to the Microbusiness Administrative Rules. The
Department will strike the language "and/or renewal" from the
proposed amendment of ARM 8.99.404.
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COMMENT NQ., 5: A comment was made on the proposed
amendment to ARM 8.99.404 by Linda McNeill, Region IV MBDC Credit
Officer (Great Falls). She stated during the public hearing
that she did not understand how a certification process
involving a request for proposal could be conducted by the
Department, while at the same time, the presently funded MBDC
within the region is seeking renewal.

ARM 8,99.404 provides that "there is no limit
to the number of certified MBDCs per region; however, only one
certified MBDC may be funded at any given time in any one
region.” Section 17-6-407(8), MCA, empowers the Department to
adopt rules to divide the state into 12 regions "within each of
which is not more than one microbusiness development
corporation may be funded at any given time."” Both the rule
and the statute contemplate multiple MBDCa within a region.

The Department policy is to issue a Request for Proposals
(RFP) any time an entity contacts the Microbusiness Development
Program desiring to become an MBDC. 1In keeping with the state
government's intent to provide equal acceas to governmental
contracts, the RFP process provides notice to all entities
potentially interested in serving as an MBDC of the application
proceas for certification. The Microbusiness statutes and
rules provide for multiple MBDCs within a region so long as
only one is funded. The procedures for certification of an
MBDC and the award of a development loan are separate processes
and addressed in different sections of the ARM. (See response
to Comment No. 4)

When an entity requests certification, the Department will
igsue an RFP. Because an entity can request certification as
an MBDC at any time, it clearly is possible that an RFP could
be issued at the same time the existing, funded MBDC within the
region is seeking renewal. The development loan will
ultimately be awarded according to ARM 8.99.501 and ARM
8.99.502.

In summary, a renewal application and an RFP for
certification can be in process for the same region at the same
time. Prohibiting or limiting entities in requesting
certification as an MBDC would substantially change the open
nature of the program. Allowing unfunded entities access to
MBFP certification and oversight engages important lending
support and entrepreneur services in the aystem. Certified,
unfunded MBDC entities can access funding independently or
through the MBFP with the certification. Allowing unfunded
MBDCs to remain certified provides assistance in the creation
of microbusinesses within the state,

COMMENT NQ. 6: A comment was made on the proposed
amendment to ARM 8.99.404 by Jim Plum, Region V MBDC Credit
Officer (Helena). He stated: "At any time an individual agency
gseeks to become certified as an MBDC must an RFP be issued?”

RESPONSE: Yes, gee above in response to Comment No. 5.

N 7: A comment was made on the proposed
amendment to ARM 8.99.404 by Kris Bakula, Executive Director of
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the Region V MBDC (Helena) during the public hearing.® ... am I
hearing that there could be two certified MBDCs in the same
region? ..perhaps what would make this less confusing...would
be to separate the two processes-original certification is a
different kind of thing than renewal and perhaps needs to be
separated in ARM-that is a suggestion."

RESPONSE: The ARM does address renewal and original
certification separately. See ARM 8.99.404 for certification
of an MBDC, ARM B8.99.502 for development loan application
process, ARM 8.99.506 for renewal requirements and ARM 8.95%.507
for non-renewal rules for an MBDC. Also, see response to
Comment No. §.

COMMENT NO, 8: A comment was made on the proposed
amendment to ARM 8.99.404 by Jim Plum, Region V MBDC Credit
Officer (Helena) during the public hearing. "ARM 8.99.404 is
dealing with the original certification of the MBDC. The
intent of this section is to help the Department determine
which multiple proposals to certify as an MBDC. ARM
8.99.404(2) gives the department authority to "Certify"
unlimited MBDCs in any given area,but only one MBDC will be
funded with an RLF. Under the renewal process it is assumed
that an MBDC has already been funded with RLF or is certified
as unfunded MBDC. It should not be the department’s position
to erode and cause harm to the long-term community relations
and partnership building the MBDCs have undergone. If an
exigting funded MBDC is not be renewed, the department should
look to already existing unfunded MBDCs in the area and begin
the funding process. If no other certified MBDC is found the
department should begin the de-certification process and issue
an RFP for certification for eligible organizations in that
area."

RESPONSE: It is not the Department’s position to erode
and cause harm to the long-term community relations and
partnership building the MBDCs have undergone; on the contrary,
the Department recognizes the importance of these relationships
and encourages them by generally awarding four-year contracts.

As earlier stated, the Department agrees that inclusion of
the words "“and/or renewal" is not appropriate in this rule.

See response to Comment No. 4.

COMMENT NO., 9: A comment was made on the proposed
amendment to ARM 8.99.404 which was submitted by Jim Plum,
Region V MBDC Credit Officer (Helena) as a written comment in
response to the Notice of Public Hearing. The written comment
proposed to change the language of the rule to eliminate
"proposers from that region..." and keep on such a committee
"local governments, certified community lead organizations,
financial insatitutions, business assistance groups, women and
representatives of low-income and minority populations.” The
golicitation language "from groups including, but not limited
to" should remain in the rule according to Mr. Plum’s comment.

This comment proposes changes to the ARM which
were not submitted for the Notice of Public Hearing and cannot
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be considered in this rulemaking.

COMMENT NQ, 10: A comment was made on the propoged
amendment to ARM 8.99.404 which was submitted in writing in
response to the Notice of Public Hearing by Charles Hill,
Credit Officer for the Region VI MBDC (Bozeman) on behalf of
Jeff Rupp, Executive Director of the Region VI MBDC (Bozeman).
"The proposed change for section (c) is confusing and
unnecessary. Renewing MBDCsS will have been notified of the
Department’s intent to renew. If the department does not
intend to renew with a funded MBDC that has been declared in
default and decertified, that organization will have to seek
certification again and will be in competition with other
interested organizations. ‘The department already haa
mechanisms to intervene in the community process if it is
unwilling to accept multiple proposals. If there is an intent
to renew an agreement and an RFP is published anyway, the
department may certify another organization without funding it,
as is now permitted. This change does not improve the
microloan program."

See regponse to Comment No. 4. The Department
agrees that the addition of the language "and/or renewal" adds
confusion and is unnecessary. The Department will strike the
language from the proposed amendment.

COMMENT NO, 11: A comment was made on the proposed
amendment of ARM 8.99.404 which was submitted in writing in
response to the Notice for Public Hearing by Linda McNeill,
Region IV MBDC Credit Officer (Great Falls). She wrote: "The
first line states: the department will review proposals for
certification and/or renewal from more than one organization
etc."

"If the department is renewing an existing MBDC why would
they have an open proposal or RFP process going on at the same
time? This is very confusing and needs to be explained
properly. It isn’t clear here that the RFP process will be
opened up because another organization wants to certify as an
MBDC. A new organization applying for certification has
nothing to do with the present MBDC renewing their existing
contract. The process explained in 4C is for competition of
proposals not for renewal."

"Another comment about this section: two proposing
organizationsa should not be on the committee evaluating the
decision., I also believe that each proposal should be limited
to nominating one representative to cover each category. The
department by fostering competition between two competing
organizations could be creating stress and hindering community
relations."

: In responge to the first question, please see
response to Comments No. 4 and 5.

In response to the second question, the change proposed by
the comment to eliminate proposing entities from membership on
the community evaluation committee was not proposed in the
Notice of Public Hearing. The commentor’s propogal to change
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the membership of the committee cannot be considered in this
rulemaking.

COMMENT NO, 12: A comment was made on the proposed
amendment to ARM 8.99.404 which was submitted in writing in
response to the Notice of Public Hearing by Rosalie Sheehy
Cates, Executive Director of the Region II MBDC (Missoula).

*"In regard to solving the situation in which competing entities
apply to serve one region, we doubt that it would be productive
or effective for the Department of Commerce to serve as
arbiter. It encourages local groups to "play state politics®
rather than settle such a problem locally.*

The commentor’s proposed change to eliminate
the Department of Commerce as arbiter in the case of multiple
proposals for certifjcation was not included in the Notice of
Public Hearing and cannot be considered in this rulemaking.

COMMENT NO, 13: A comment was made on the proposed
amendment to ARM 8.99.404 which was submitted in writing in
response to the Notice of Public Hearing and was read into the
hearing records in person by George Lippert, member of the
Board of Directors for the Region IV MBDC (Great Falls). He
wrote: "CHANGE THE ENTIRE SECTION TO READ: An independent
committee, recommended by the Governor of the State of Montana,
and chaired by the Governor’s appointee will decide and forward
their decision to the Department of Commerce when there are
competing proposals."

RESPQNSE: The commentor’s proposed change in membership
and process of seating the community committee was not included
in the Notice of Public Hearing and cannot be considered in
this rulemaking.

COMMENT NO, 14: A comment was made on the proposed
amendment to ARM 8.99.506 which was made by Jim Plum, Region V
MBDC Credit Officer (Helena) during the public hearing. Mr.
Plum stated that his interpretation of this rule is that the
department would not be able to make a renewal determination
until six months before the end of an agreement. He referred
to his submitted written comment which proposes the following
change: "The Department will notify MBDCs in writing of its
intent to renew and/or require repayment of a development loan
within two weeks after the last Quarterly Report is due to the

. Department of Commerce for the calendar year prior to that in
which the Loan Agreement expires."

Mr. Plum’a written comment also objected to the proposed
change in (2). Mr. Plum’s reason for objecting to the proposed
change is because he feels that less than a four year agreement
reduces the stability of program planning. The ability of the
department to offer agreements less than four years, Mr. Plum
stateg, "greatly hinders the ability of the local MBDCs to
building long term local partnerships, grant funding, and
cooperative agreements that build community support and long
term viability of the program. The department currently has
recourse on how to call a loan of an MBDC that is not meeting
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performance standards under Section 19 Noncompliance and
Defauylt of the Microbusiness Development Loan Agreement. The
MBDCs have recourse on termination under Section 20 Termipation
of Agreement of the Development Loan Agreement."

: The proposed change in "intent to renew"
notification by the Department to MBDCs ig from six months to
two weeks following the Quarterly Report previous to the
expiration of the development loan agreement. The change
allows the Department to collect sufficient data to accurately
evaluate the performance of an MBDC prior to renewal.

In regard to the amendment allowing one year agreements,
the Microbusiness Program has received a request from an
existing, funded MBDC for such a contract. If the Department
did not have the ability to provide such a contract, no MBDC
services would be' available in that region. Further, the
ability to offer a one-year contract is appropriate in
instances when it is unclear if the MBDC will be able to
successfully serve a region. This change was proposed and
reviewed by the Advisory Council and Legislative Panel (MBFP)
during its June and September 1997 meetings.

The primary purpose and goal of the Microbusiness
Development Act is to encourage the promotion of
microbusinesses throughout the 12 regions in the state. The
goal is hampered if the Department does not have the ability to
ensure that a viable MBDC is available to serve each region.

COMMENT NQ, 15: Kris Bakula, Executive Director of the
Region V MBDC (Helena) commented regarding to the proposed
amendment to ARM 8.99.506 during the hearing. "I would just
like to underscore for the Department of Commerce’'s
congideration regarding this particular change that our
comments from the Montana Women'’s Capital Fund come from an
MBDC that sailed through the renewal process and yet we still
believe strongly that the language should not be changed."®
RESPONSE: See response to Comment No. 14.

COMMENT NQ, 16: A comment was made on the proposed
amendment to ARM 8.99.506 which was submitted by Jim Plum,
Region V MBDC Credit Officer (Helena) during the hearing. Mr,
Plum wrote: "This language should remain unchanged. Changing
the term of a Development Loan Agreement would place undue
hardships on MBDCs. Long-term planning and partnership
building is facilitated by having long-term commitments from
the State of Montana and the Department of Commerce.
Development Loan Agreements currently have multiple reporting
periods and continuous monitoring associated with them."

"Current Development Loan Agreements, progvide both the
Department of Commerce and the MBDCs methods of terminating
their agreements in a professional and orderly fashion during
the term of the agreement. "

*"Thig change is unneeded, and may place an undue burden on
the MBDC and hamper its ability to build community support and
long-term partnerships that is both the intent of the
legislator and vital for program success in any given area.
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"The Montana Women’s Capital fund is opposed to any change
in section 8.99.506(2) dealing with terms of other than 4
years."

: See response to Comment No. 14. The Department
recognizea the value of the MBDC’s long-term financial
relationships, and encourages these relationships through the
general practice of awarding four year contracts. The program
can be better served, however, if the Department retains the
ability to limit a contract to one year in unusual
circumstances. The recent request for a one year contract
demonstrates the need for this flexibility.

COMMENT NO, 17 A comment was made on the proposed
amendment to ARM 9.99.506 which was submitted by Rosalie Sheehy
Cates, Executive Director of the Region II MBDC. Ms. Cates
wrote: "We believe that contracts should be renewed for four
years as a standard practice, and that the administrative rules
should reflect this intent. Changing the rules for "up to"
four years creates an uncertain environment. If any changes
ware made in thig area, we would recommend longer contracts for
MBDCs with satisfactory track records."

"In general contracts are already excessive in length,
complication, conditiona, and modifications. All of this
triggers too much reporting and paperwork in the program.
Making the contracts provisional or short-term, on top of this,
reduces agency incentive to participate in the program,"

"We assume that this ARM change addresses non-performance
in MBDCs. We acknowledge this problem but in general feel that
more rules and shorter contracts will do little to address
volume and financial management issues within MBDCs. The DOC
already is financially protected by its ability to call its
loan through default, so this provision does little to
strengthen the agency’s position, while it "hamstrings* MBDCs
in a contract limbo."

RESPONSE: See response to Comments No, 14 and 16.

COMMENT NO. 18 A comment was made on the proposed
amendments to ARM 8.99.506 which was submitted by George
Lippert, Region IV MBDC (Great Falls) Advisory Board Member.
Mr. Lippert introduced his written comments during the hearing.
Mr. Lippert wrote: *I recommend this remain as originally
written."

"Reasoning: As an Advisory Board member for Region 1V
that has been through this process of being offered a one year
contract, it is not worth the Board's time to maintain a one
year contract. There is not enough time to start and complete
sufficient projects.*

"It also shows lack of faith by the Department of Commerce
to at their discretion to decide to issue only a one year
contract."

"It also makes the Board curious, as to whether you are
grooming another entity for our program."

"There is no need to change this rule because the
Department of Commerce and the Microbusiness Development
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Corporations have a contract agreement that now allows them to
each terminate their present contract in sections 19 and 20,
RESPONSE: See response to Comments No. 14 and 16.

COMMENT NO, 19: A comment was made on the proposed
amendment to ARM 8.99.506 which was submitted by Linda McNeill,
Loan Officer for Region IV MBDC (Great Falls) during the public
hearing. She wrote: "I advise that this gection remain as
originally intended in the first Administrative Rules for the
tollowing reasons:"

"*Region IV has been through the proceas of being offered a
one year contract."

"A. The first incident that happened was that the
Advisory Board elected to quit, should the agency decide to
accept the one year contract. They did not feel that a
shortened time period would reap favorable results and that it
would be a waste of their time and effort. Secondly, two
training and technical providers resigned. It also made the
present loan recipients very wary, they are used to dealing
with their present loan officer. Because of the relationship
built in the past, the party taking over may have a difficult
time collecting payment. "

"B. The viability and the sustainability of the program
is being threatened."

"C. ‘The Ability to attract grants and funding for a
shortened period of time is almost non-existent. You can’t
match sources and uses of funds when you don’t have a future to
plan for."

"D, Staffing for the program is threatened. Staff would
be seeking other positions and pursuing staffing for less than
one year would not be a prudent expenditure on the part of the
host agency."

"E. Less than a four year contract does not account for
the risks and financial commitment the host agency has
committed in the past and planned for in the future. The only
prudent loan would be for one year or less."

"F. This Administrative Rule does not need to be changed
because the present contract between the MBDC's and the
Department of Commerce already provides for termination of the
agreement by either party in sections 19 and 20."

RESPONSE: See response to Comments No. 14 and 16.

COMMENT NO, 2Q0: A comment was made on the proposed
amendment to ARM 8.99.506 which was submitted in writing by
Charles Hill, Credit Officer for Region VI MBDC (Bozeman) on
behalf of Jeffrey K. Rupp, Executive Director of the Region VI
MBDC (Bozeman). He wrote: "The original program concept
included almost automatic four year renewal as long as
microloans were being made, community support was maintained
and the organization maintained the capacity to operate. Since
each organization participating in the program takes
substantial risks and financial commitments, short term
decisions impede operational and budget planning and tend to
reduce the stability and functioning of the local program. By
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removing the six month notice of intention to renew, local
community planning and partnership building may be handicapped.
After three and a half years of operation, it would seem
reasonable that a decision to renew could be made.

Notification by the Department six months before the renewal of
a four year agreement should be maintained.*

"Budget and operations planning for this program are based
on known conditions of the duration of the agreement and level
of effort required. These conditiona should be clear in the
RFP since staffing, organizational support, and community
support are affected. Short period agreement periods will
diminish the ability of the organization to plan for
sustainability and establish long term funding sources and
could affect its willingness to make any but short term
commitments for microloan borrowers."

"Short term loan agreements for less than four years will
make it more difficult to obtain local community support and
will make it more difficult to sustain the technical assistance
required by microloan borrowers."

"If renewal at less than four years is intended to reflect
the Department’s dissatisfaction with the daily operations of
the participating organization, that purpose might be better
achieved with existing provisions of the loan agreements."®

"If MBDC performance has not been adequate, a plan for
improvement is included in the renewal proposal and may be
accepted, rejected, or modified through negotiation. 1In
addition, specific remedies are contained in the loan
agreements to permit the Department to terminate an
organizations’s participation in the program. We believe these
ARM changes to shorten the Department’s notice of intent to
renew and shorten the agreement period are not useful to the
long term success of the microloan program."”

See responge to Comments No. 14 and 16.
Further, the public, through the Montana Legislature, takes
substantial risks in allocating Coal Tax Funds to community
lenders with short term experience in lending for high risk use
with little collateral backing. MBDCs take the risk of
borrowing funds and making loans to borroweras. It is a
partnership in risk. Flexibility on the part of the Department
in program oversight should be the precedent rather than rigid
formula. *"Intent" is the term used in the ARM and contracts in
order to provide a period of time when performance can be
reviewed in the most positive sgense,.

Planning, funding, term commitments to micro-
entrepreneurs, local community support, technical assiatance
for microloan borrowers has not been affected by MBDCs having
12 months remaining in the current four year development loan
contracts. The certification RFP does not refer to the length
of time of the development loan agreement. In fact, some MBDCs
maintain terms on average longer than the four year development
loan contracts with their borrowers.

This rule change will allow the Department to offer a
reasonable period of time for an MBDC which has under performed
in its contract but proposed to make substantive changes in
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management.. The Department offers four years for performance
and then with this change may offer the additional year of time
in such a case. This additional option of five years to reach
proposed outcomes, is desirable rather than the limited option
of non-renewal or "calling" the loan. Expanding the option
will allow the Department to capitalize on the investment made
by the communities and the state in MBDCs.

The Microbusiness Finance Advisory Council proposed and
reviewed this change during its June and September 1987
meetings.

Having carefully considered all comments, the Department
will adopt the proposed amendment to ARM 8.99.506 as proposed.

COMMENT NOQ. 21: A comment was made on the proposed
amendment to ARM 8,99.510 which wag made by Jim Plum, Credit
Officer for the Region V MBDC (Helena) and introduced during
the public hearing. He wrote: " (1) Up to 10% of the number of
loans made or guaranteed by an MBDC may be to clients outside

the ..."™ Mr. Plum suggested that the addition of the language
*number of" to the rule added clarity.
RESPONSE: Mr. Plum’s comments are well taken. Addition

of the language "number of" more specifically indicates the
number of loans that can be made outside the region. Addition
of the language may avoid a dispute over this issue in the
future. The Department has added the language "number of" to
the rule.

ECONOMIC DEVELOPMENT DIVISION

]
// rs /,) .
BY: bl S D di

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

“/
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(i, A Ll (G

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE BURIAL PRESERVATION BOARD
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF RULES
of rules pertaining to unmarked ) PERTAINING TO UNMARKED
burials within the State of )  BURIALS WITHIN THE STATE
Montana ) OF MONTANA

TO: All Interested Persons:

1. On December 15, 1997, the Burial Preservation Board
published a notice of proposed adoption of the above-stated
rules at page 2233, 1997 Montana Administrative Register, issue
number 24,

2. The Board has adopted rules I through VIII (8.128.101
through 8.128.108) exactly as proposed.

3. No comments or testimony were received.

BURIAL PRESERVATION BOARD
GERMAINE WHITE, CHATRPERSON

BY: (<;zﬂm) 721 ;]:n. .

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

//'Lu 2’7( (’CIL, é—”

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 2, 1998.
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD
DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF
adoption of new rule I interpreting) ADOPTION OF
the provisiona of 75-11-308(1) (e}, ) NEW RULE T
MCA. )

(Petroleum Board)
To: All Interested Persons

1. On October 6, 1997, the board published notice of
proposed adoption of new rule I, at page 1755 of the 1997
Montana Administrative Register, Issue No. 19.

2. Baged upon comments received, the department has
adopted the rule with the following changes (new material is
underlined, material to be deleted is interlined):

RULE I (17.58,326) APPLICABLE RULES GOVERNING THE QPERATJION
AND MANAGEMENT OF TANKS (INTERPRETIVE RULE) (1) As used in 75-
11-308, MCA, the term "applicable state rules" ig interpreted to
mean:

(a) rules governing the installation and design standards
for petroleum storage tanks -Hheluding but—net—limited—teo—ARM
IS 60— 561 4—IF 5620 —end—3F- 56202 Buch as gthe
rules contained in ARM Title 17, chapter 56, subchapters 1 and
2;

(b) rules which govern release detection requirements for
petroleum storage tanks -Hreluding—but—not—limited—to—ARM
1356403156402 —3 T 564 04—and—37-56+405} gsych as those
xules coptained in ARM Title 17, chaptexr 56. subchapter 4;

(c) rules governing spill and overfill requirements for
petroleum storage tanks and anti-corrosion protection -<ARM
1#-56+383), and for petroleum storage tanks -Hweluding—but—not
Himited-eo—ARM—+7-56-302} puch as those rules contained in ARM
Title 17, chapter 56. subchapter 3;

(d) rules requiring the reporting of a release within 24
hours of detecting it and taking initial response and abatement
measures -ineluding—but—pot—timited—to—ARM-I7- 566823+ such as
thege rules contajned in ARM Title 17. chapter %6. subchapterg
5 ﬁnd 6; and

(e} any other rules which, after an inspection by either
the department of environmental quality underground storage tank
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program or its agents, e» the state fire marshal or itse agents,

} it} 1 hori } bi
listed in (a) through (d) above, has been brought to the owner
or operator’s attention and the violation has not been remedied
within a specified period of time.

3. The modification to the proposed rule deleting
reference to specific rules was made as a result of several
written comments indicating that failure to cite specific rules
may affect the board's ability to rely on those rules in making
eligibility determinations. The modification is meant to list
broad categories of rules, compliance with which is essential to
eligibility for the Petroleum Tank Release Compensation Fund.

The phrase "owner or" is placed in front of the term
"operator's" so that the rule wmore closely parallels the
statutory language requiring that owners and operators be
regponsible for complying with applicable rules. The language
regarding other regqulatory authorities in subsection (e) is
added based on comments received indicating that there are other
regulatory authorities which, in narrow circumstances, have
jurisdiction over certain petroleum storage tanks, such as
heating oil tanks. This modification recognizes that compliance
with the applicable regulations of other regulatory authorities
may also be considered in the board's eligibilitcy
determinations.

4. The Board has considered all comments received during
the comment period in this matter. A summary of those comments
and the Board's responses thereto are as follows:

Comment NQ, l: Several comments were received indicating
that the terminology "included but not limited to" in the
original proposal might require citation to all applicable state
and federal rules.

Regponse: The board concurs with this comment and, in lieu
of citing all applicable rules, modified the proposed rule to
reflect four broad categories of rules as they are listed in
subsection {(a) through (d) of the rule.

Comment Ng, 2: Several comments were received regarding

the fact that there is no specific c¢itation to rules governing
above ground storage tanks in the proposed rule.

Responge: The board is currently in the process of
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considering a similar interpretive rule which will provide
additional guidance with respect to above ground storage tanks.
Until such an interpretive rule is promulgated, the board will
continue to consider above ground storage tank eligibility
requests as it has in the past.

Comment No. 3: Several comments were received regarding
the need to add reference to other regulatory authorities in
gubsection (e) of the proposed rule.

Response : The board agrees with the comments and the
gsuggested modification is adopted.

Comment No, 4: Several comments were received regarding
the lack of citation to the Uniform Fire Code 1in the
interpretive rule.

Response: The board is currently working with the Fire
Prevention Investigation Bureau to adopt rule language which
would provide guidance as to those fire codes with which the
board c¢onsiders Tapplicable" for purposes of eligibility
determinations. Until such a rule is promulgated, the board
will continue to review fire code violations and requests for
eligibility as it has in the past.

PETROLEUM TANK RELEASE COMPENSATION BOARD
MARK SIMONICH, PRESIDING OFFICER

o (4,

BY: A. RILEY, Execu Director

Reviewed by:

JoﬁN F. NORTH, Rule Reviewer

Certified to the Secretary of State_February 2., 1998.
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
In the matter of the amendment of Rules ) NOTICE OF AMENDMENT
36.22.1303, 36.22.1308, and 36.22.1408 )
pertaining to well plugging regquirement,)
plugging and restoration bond, and )
tinancial responsibility )

TO: All Interested Persons.

1. On September 22, 1997, the department published notice
of the proposed amendment of the above captioned rules at page
1646 of the 1997 Montana Administrative Register, issue number
18. On November 17, 1997, the department published notice ot
public hearing at page 2038 of the 1997 Montana Administrative
Register, issue number 22, amending the proposed agency action
because the required number of persons requested a public
hearing.

2. Oon December 18, 1997, the Board of 0il and Gas
Conservation held a public hearing to receive comments on the

proposed amended rules. Eight individuals representing
themselves or their companies/associations commented at the
public hearing. Written comments were raceived through

the December 15, 1997 deadline for written comments.

A number of written comments were received on the first
proposal expressing general opposition to the proposed rules and
requesting a public hearing be held to receive further public
comment. Comments from Judy Feland, F&J; Esther Kennedy,
Kipling Energy, Inc.; Jerry Kennedy, J&G; Gary Feland, Foothills
0il and Gas; all of P.O. Box 562, Shelby, expressed opposition
only to rule 36,22,1303 and requested a public hearing. A
comment from Milan R. Ayers of Milan R. Ayers 0il and Gas
Properties, P.0O. Box 737, Shelby, expressaed general opposition
to all three proposed rule changes and requasted a public
hearing. Additionally Mr. Ayers questioned why this rulemaking
proceeding did not fall under section 82-11-141, MCA, indicated
he did not believe rule changes were an emergency under that
section, and requested a cite to the law restricting who can ask
for a hearing and present testimony. A comment from the
Northern Montana 0il and Gas Association, P.O0. Box 250, Cut
Bank, requested a public hearing and commented that the proposed
rules would force operators to plug and abandon stripper wells
prior to the end of their economic life, would eliminate oil
industry jobs, and erode local economies.

BESPONSF:

The Board responds to Mr. Ayers' comment by noting that the
rulemaking process which applies to all agencies of Montana
state government is generally contained in 2-3-301, MCA, et seq.
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Procedures in 82-11-141, MCA, apply generally to Board orders
but not to agency rulemaking. Section 2-4-302(4), MCA, sets the
requirement for requesting a public hearing: *... the notice of
proposed rulemaking must state that opportunity for oral hearing
must ba granted if requested by either 10% or 25, whichever is
less, of the persons who will be directly affected by the
proposed rule, by a govarnsental subdivision or agency, by the
administrative code committee, or by an association having not
less than 25 wmembers who will be directly affected. If the
proposed rulemaking involves matters of significant interest to
the public, the agency shall schedule an oral hearing.” The
Board determined this requirement had been met, and the public
hearing was then scheduled as provided by law.

COMMENT 2:

The comment mentioned above from the Northern Montana 0il
and Gas Association concerning plugging of stripper waells before
the end of their economic life, loss of jobs, and erosion of
local economies was also addressed by others. Senate President
Gary Aklestad, P.O. Box 32, Galata, indicated he did not support
the proposed rule if it required wmarginal wells to be taken out
of production and permanently plugged during times of low oil
prices. Representative Harriet Hayne, P.0O. Box 209, Dupuyer,
commented that the rules were counterproductive to the
legislature's efforts to keep stripper wells producing as long
as possible, Glacier County Commissioners, $12 E. Main, Cut
Bank, believed rule 36.22.1303 was too severe and would require
plugging wells that would be profitable in the future through
different operating technigues or taechnology. Liberty County
Commissioners submitted an identical letter to Governor
Racicot's office, which sent it to the Board for consideration.

RESPONSEL

The Board is aware of the importance of marginal wells to
our economy and the tax base of local governments. The Board is
also concerned about the liability to the State if large numbers
of unproductive wells that have ‘no possibla future use” are
allowed to accumulate without limit. The Board bellieves a clear
reading of the proposed rule eliminates from consideration as a
candidate for plugging any well which is an asset in the
production of oil and gas, either at present or in the
reasonably forseeable future.

COMMENT 3:

The Toole County Commission, 226 lst South, Shelby, and the
Montana Association of Counties, Helena, on behalf of MACo
District 4 and 5, comment that rule 36.22.1303 should be re-
vorded to provide a three-year period during which an operator
must plug and abandon non-useful wells in lieu of the proposed
one-year time frame.

.

BESPONSE:
The Board believes one year is a reasonable time period for
an operator to either plug a non-productive well or make
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arrangements with the Board's staff to develop an appropriate
plugging schedule, or to request relief from the Board if the
work to be done cannot, for whatever reason, he accomplished.
The Board is aware that plugging several wells in a short time
can pose an economic burden, particularly on those operators
with a large number of wells to be plugged. While the Board
is willing to cooperate with operators which are so burdened, it
does not wish to see an across-the-board deferment of plugging
extended bayond one year. The rule currently requires plugging
of all wells on a lease within 20 days after the last well is no
longer capable of production.

COMMENT 43

Written comments from Mr. Kennedy of J&G, Shelby, discussed
implementation of the rule change should the Board adopt the
proposed rules, Mr. Kennedy comments that the low current oil
prices, the large number of shut-in wells owned by some
operators, and the uncertainties of working with the Board and
its staff to develop an economically acceptable plugging plan
are considerations the Board should make before it adopts the
proposed rules.

RESPONSE:

The Board recognizes implementation of the proposaed rule
will be difficult in some cases. It is not likely that this, or
any future Board, could ignore the consequences should its
enforcement actions lead to the economic demise of its small
operators. The Board has no desire to inherit the plugging
liability (on behalf of the State) for any such wells, and has
stated itas intent to work cooperatively with the regulated
community and develop reasonable guidelines for its staff to use
in implementation of the proposed rule,

COMMENT 5:

The Northeast Montana Land and Mineral Owners Association,
Antelope; Ken Hoversland, P.C., P.O. Box 687, Scobey; Somont 0il
Co., P.0. Box 96, Ferdig; The Montana Petroleum Association,
P.0. Box 1186, Helena; Branch 0il and Gas, P.0. Box 766, Shelby;
and Croft Petroleum Co. P.O. Box 397, Cut Bank, all provided
written comments generally supportive of the proposed rules.
Somont and Branch encourage the Board to develop a flexible,
cooperative approach to implementation of proposed rule
36.22.1303. Somont, Croft, and Branch associate the Board's
consideration of increased well bonding requirements with
adoption of the proposed rule. Somont and Branch suggest that
increased bond amounts might be avoided by cooperative operators
which have successfully reduced their 1liability by timely
plugging of non-productive wells. Croft suggests that the Board
congider a fee system in lieu of increased bonds to reduce the
number of unplugged wells. This would avoid the necaessity for
the Board having to determine which wells must be plugged. The
Montana Petroleum Association suggests the second sentence of
rule 36.22.1303 be re-worded to include "either as currently
constructed or as reasonably foreseen to be constructed”
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immediately before the words “is no longer capable of production”
and the words “for gas storaga or withdrawal® before the words “or
for disposal facilities.”

RESPONSE:

As mentioned in the preceding responsaes, the Board fully
intends to cooperate with operators in implementing the subject
rule. Mr. Croft's comment on a fee in lieu of bond increasas,
although not part of this rulemaking, has merit. Unfortunately,
a similar suggestion was made by the Board to the legislature in
the past and was not successful. The language suggested by the
Montana Petroleum Assoclation does clarify the rula, but the
Board belleves a very lengthy list of items to be conaidered as
demonstrative of the usefulness of a well could also be added to
the rule. Rather than itemize such uses, the Board believes its
staft should be directed to consider these possibilities as well
as other future technological advances that would extend the
useful life of a well.

Written comments were received from the Commissioner,
bivision of Banking and Financial Institutions, Montana
Department of Commerce, on proposed rules 36.22,1308 and
36.22.1408. These were the only substantive comments received
on these two rules. The Commissioner suggests that rule
36.22.1308(b) state: "a certificate of deposit not greater than
$100,000 issued by a state or federally chartered, FDIC-inaured,
commercial bank.” and that rule 36.22.1408(a) state: "it must be
issued by an FDIC-insured, Montana commercial bank or an out-of-
state PDIC-insured, commercial bank having assets in excess of
$200, 000, 000;".

BESPONSE:

The Board agrees that the Commissioner's language clarifies
the intent of the rules and adopts the modified language for
rule 36.22.1408; however, the Board does not adopt the
modifications for rule 36.22.1308 because it believes the
suggested language could be interpreted as limiting the Board's
ability to require bonds in excess of $100,000.

COMMENT 7:

Seven persons provided oral comment at the public hearing
held on December 18, 1997. Three comments generally wvere
supportive of the proposed rules and four generally opposed.
Mr. Lynn Stewart of Oilmont commented that the proposed rules
would help to get old, abandoned walls promptly plugged. He
felt such wells could be life threatening in some circumstances
and related that, on threea separate occasions, he or his family
members were involved in collisions between unplugged wells and
farm machinery., Mr. Monte Mason, Trust Land Management Division
of DNRC, Helena, supported the proposed rules and suggested that
the decision to plug unneedad wells should be made during the
economic life of a lease--as required by the proposed rules, and
not after the lease is no longer aeconomically viable--as allowed
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under the existing rule. Gary Broeder, attorney from Billings
representing Shell Western Exploration and Production, Inc,,
supported the proposed rule and suggested that the Board
consider six specific items when enforcing the rules. Those
include: potential for new drilling, completion, and production
technology, application of enhanced recovery, possible decreases
in cost of repair, re-entry, or re-equipping of shut-in wells,
and additional technical information that wmay identify
additional pay zones in a well.

RESPONSE:

The Board agrees with the comments. Shell's suggestions
tor evaluation of wells will be considered for inclusion as
staff policies for review of non-productive wells are developed.

COMMENT 8:

Mr. Peta Woods, Liberty County Commissioner, commented that
as an independent operator, he could produce wells that larger
companies could not and he opposed plugging wells with any
production potential. He also said there were lots of little
wells that if left to an individual can make money. Mr.
Montalban of the Northern Montana ©0il and Gas Association
commented that large companies had sold properties to
independents and left them with numerous shut-in wells which
they cannot afford to plug at current oil prices. Mr. Montalban
provided a written analysis indicating that at $15.00/bbl these
operators are losing money. Mr. Gary Feland, J&G Operating,
commented that the Board's rules were adopted to keap the state
out of everybody's business and pointed to the levels of
activity in other states as indicative of the adverse effect of
changing rules. Mr. Feland commended the federal oil and gas
program for cooperating with operators in getting non-productive
wells plugged.

.

RESPONSE:

Although most of these concerns have been addressed above,
the Board wishes to reiterate its position that it does not
intend to require the plugging of productive wells, and it will
cooparate with operators in developing plans to plug wells with
no foreseeable usefulness. The federal procedures have been
considered and the Board hopes to develop a similar process to
cooperatively implement the rule change. Currently, rule
36.22.1303 allows an operator to indefinitely defer plugging of
any well on a producing lease regardless of the future use or
lack of use that a well might have. The Board baelieves thisg
rule effectively eliminates its ability to reach a cooperative
agreement with an operator to reduce the overall 1liability
accruing from unplugged and unneeded wells because that operator
has no obligation under the rule to promptly plug such wells.
The states specifically mentioned as being good places for oil
and gas operators to do business have all addressed the non-
productive well situation by various means. Those means include
increased bonds for shut-in wells, limits on the number of non-
producing wells on a bond, requirements for periodic submission
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of plugging plans, and non-refundable annual fees on dormant
walls,

COMMENT 9:

Mr. Kim Hawley, Conrad, asks who will determine the
usefulness of a well. Mr. Danny Mitchell, Cut Bank, remarks
that he has never experisnced contamination from unplugged
wells. He has four wells with collapsed casing that were
drilled in 1924, and they cannot now be plugged. Ha suggests
that wells 1like those describad by Mr, Stewart (see above)
should Jjust have cement dumped on them and they should be
forgotten, He asks the Board to consider the geology and poor
ground water quality of the Hi-Line area in developing plugging
requirements.

RESPONSE:

While the Board believes every operator knows which wells
have no value and should be plugged, the Board cannot delagate
the determination as to the level of compliance with its rules
achieved by each operator,. The Board does not agree that
unplugged wells raesult in no deleterjious consequences; it doas
agree that the geology of an area and other technical factors
should be considered in developing plugging plans.

3. The Board amended rule 36.22,1408, as proposed (as
discussed above), but with the following changes:

Subsections (1)

through (4) remain the same.

(5) The board may accept a letter of credit in lieu of a
surety bond or certificate of deposit. A letter of credit must
meet the following conditions:

(a) it must be iuued by aanmJnm Montana

’
Subsections (5)(b) through (6) remain the same.
AUTH: 82-11-111, MCA
IMP: 82-11-111, 82-11-121, 82-11-123, 82-11-124, 82-11-127
and 82-11~-137, MCA

The Board amended rules 36.22.1303 and 36.22.1308 as proposed.
AUTH: 82-11-111, MCA
IMP: 82-11-123 and 82-11-124, MCA

BOARD OF OIL AND GAS CONSERVATION // )
_/’;é(,////(/‘;;_‘ ™ /

THOMAS P. RICHMOND —
ADMINISTRATOR RULE REVIEWER

Certified to the Secretary of State February 2, 1998
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the transfer
of rules 11.7.105 through

11.7.306 and 11.7.315 through
11.7.901, with the exception

) NOTICE OF TRANSFER,
)
)
)
of any repealed rules, and )
)
)
)
)

AMENDMENT AND REPEAL

the transfer and amendment of
11.7.103 and the repeal of
11.7.310, pertaining to
foster care services

TO: All Interested Persons

1. On December 15, 1997, the Department of Public Health
and Human Services published notice of the proposed transfer of
rules 11.7.105 through 11.7.306 and 11.7.315 through 11.7.901,
with the exception of any repealed rules, and the transfer and
amendment of 11.7.103 and the repeal of 11.7.310, pertaining to
foster care services at page 2250 of the 1997 Montana
Administrative Register, issue number 24.

2. The Department has amended and transferred rule
11.7.103 (37.50.101) and repealed rule 11.7.310 as proposed.

3. The Department has transferred the rules 11.7.105
through 11.7.306 and 11.7.315 through 11.7.901 as proposed.

4. No comments or testimony were received.

e
__EZchn_;ZééﬂiLﬁ_____ 07273 Yr—r—
Rule Reviewer Director, “Public Health and
Human Services

Certified to the Secretary of State February 2, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of Rules I through XXI and

) NOTICE OF ADOPTION AND
)
the amendment of 11.12.101 )
)
)

AMENDMENT

pertaining to youth care
facilities

TO: All Interested Persons

1. On October 6, 1997, the Department of Public Health
and Human Services published notice of the proposed adoption of
Rules I through XXI and the amendment of 11.12.101 pertaining to
youth care facilities at page 1759 of the 1997 Montana
Administrative Register, issue number 19.

2. The Department has amended Rule 11.12.101 and adopted
Rules I (11,12.501), 1II (11.12,505), III (11.12.509), 1V
(11.12.510), Vv (11.12.511), VI (11.312.515), VIII (11.12,517), IX
(11.12.520), X {(11.12.521), X1(11.12.522), XIT (11.12.525), XIII
(11.12.530), XIV (11.12.531), XVI (11.12.533), XVII (11.12.536),
XVIII (11.12.537), and XX (11.12.542) as proposed.

3. The Department has adopted the following rules as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

RULE VII 11.12.516 YOUTH SHELTER CARE: PROGRAM
REQUIREMENTS, PERSONAL NEEDS (1) The provider shall prowvide
agsure that each youth with has his or her own clothing suitable
to the youth’s age and size and comparable to the clothing of
other youth in the community.

(2) and (3) remain as proposed.

AUTH: Sec. 41-3-1103, 41-3-1142 and 52-2-111, MCA
IMP: Sec. 41-3-1142 and 52-2-113, MCA

RULE XV f11.12.532] YOUTH SHELTER CARE:

ENVIRONMENT (1) A youth shelter care facility shall comply
with the fellewing strueturadr environmental requirements+ set
forth in ARM 11.12.405.
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AUTH: Sec. 41-3-1103, 41-3-1142 and 52-2-111, MCA
IMP: Sec. 41-3-1142 and 52-2-113, MCA

RULE XIX [11.12.538] YOUTH SHELTER CARE: STAFF (1) and
(2) remain as proposed.

{(3) The youth shelter care facility program must have a
minimum of one designated staff person who shall be responsible
for the administration and management of the facility, including
the supervision of the services provided to youth in placement.
Any staff person designated under this subsection hired after
the effective date of this rule shall also have the following
qualifications:

(a) a Bachelor's degree from an accredited college or
university in behavioral or social services; and

(b) at least 2 years of direct work experience in youth
services7—and .

‘e —meet—thegeneral requirements—for-child care—staffset
out— i ARM 125+

(4) remains as proposed.

(5) The provider shall establish orientation policy with
the following minimum requirements:

(5) (a) through (5)(a)(v) remain as proposed.

(b) within the first 7 days of the date of hire and prior
to being the sole child care staff on duty with any youth, the
employee shall receive training covering:

(i) the provider's response plan for critical behavioral
and medical incidents; and
(ii) suicide prevention;—and ,

i first—aidy

(c) within the first 30 days of the date of hire apd prior
to being the sole child care staff on duty, the employee shall
recelve training in CPR ﬁnﬂ_jlxﬁﬁ_ﬂlﬂ* Tand

(d) in their first year of employment, child care staff
shall attend 14 hours of training in addition to their
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participation in employee orientation. All other child care
staff shall attend a minimum of 20 hours of training per year.
Training shall be relevant to the child care staff person's
responsibilities in the youth shelter care facility.
{6) Participation in all orientation and training

shall be documented in the employee's personnel file.

+6} (7) The resident to staff ratio on the premises shall
not be more than 8:1 throughout a 24-hour period. At least one
child care staff person shall provide awake coverage during
designated sleep hours.

+#) (8) There shall be a minimum of one child care staff
person present who is directly responsible for resident care and
activities when any resident is in the home.

AUTH: Sec. 41-3-1103, 41-3-1142 and 52-2-111, MCA
IMP: Sec. 41-3-1142 and 52-2-113, MCA

RULE XXI [11.12,543]  YQUTH SHELTER CARE: CASE
RECORDS (1) The provider sghall maintain a written case record
for each youth which shall include, at a minimum, the following:

(a} treatment; medicat—and dentalt-records

L4
tby (c) educational data from the time of admission until
the time the youth leaves the youth shelter care facility;
tc)r (b) date of admission and placing agency; and
(d) date of discharge, reason for discharge and the name,
telephone number and address of the person or agency to whom the
youth was discharged+ : and

(2) If available, each youth's case record shall include:
(a) the name;—sex; birthdate and birthplace of the youth;
br—the—name;—address;——and—tetephone—rumber —of—the

’
(2)(¢) and (d) remain the same in text but are renumbered
(2){(b) and (c).
(3) Within 72 hours of the youth's placement, the provider
shall take steps to obtain the following:
(3) (a) through (3)(f) remain as proposed.

(3) (9) and (h) remain the same in text but are renumbered
(3)(h) and (1).

(4) remains as proposed.

(5) A case plan shall be initiated within 3 days for any
youth whose projected stay is anticipated to be longer than one
week. At a minimum the case plan shall include:

(5) (a) and (b) remain as proposed.

(c) a day program plan for youth who will not be enrolled
in the school system; and

[a 1 1iat ) l i : i

(5) (d) remains the same in text but is renumbered (5) (e).
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AUTH: Sec. 41-3-1103, 41-3-1142 and 52-2-111, MCA
IMP: Sec. 41-3-1142 and 52=2-113, MCA

4, The Department inadvertently misnumbered subsections
in Rule XIX (11.12.538) causing there to be two subsections (5).
The Department has renumbered the subsections starting with
renumbering the second subsection (5) as subsection (6), and the
existing subsections (6) and (7) as subsections (7) and (8)
consecutively.

The Department is deleting subsection (3)(c) of Rule XIX
(11.12.538) as it is essentially a redraft of subsection (1) of
the same rule and is an unnecessary repetition of language.

The Department inadvertently omitted the requirement of an
immediate needs assessment and assigned responsibilities as was
suggested by the rule work group in formulating these rules.
The Department has added this requirement to Rule XXI
(11.12.543) as new subsection (5)(d).

5. The Department has thoroughly considered all
commentary received. The comments received and the department's
response to each follow:

COMMENT #1: Commentor suggests that proposed language in Rule
VIT(1) (11.12.516) appears to restrict the ability of a youth
shelter care provider to determine the <c¢lothing needs of
individual youth. Commentor requests that wording of the rule
be modified from "shall provide" to "as needed and that is
reasonable™.

RESPONSE: The Department concurs with the comment and has
modified the language of Rule VII(1l) (11.12.516) to reflect
flexibility in the provider's determination of a youth's
clothing needs,

Commentor is concerned about the time limits and
the additional financial burden of ¢training "on c¢all" and
"temporary staff" in CPR and First Aid as provided in Rule XIX
(11.12.538). Commentor writes, "These staff do not work alone
with residents and would always be supervised by a staff who has
received CPR/First Aid training". Commentor believes that
"permanent staff" should be required to participate in CPR and
First Aid training annually.

RESPONSE: The Department recognizes the provider's need for
flexible staffing and the necessary precautions against needless
expenditures. The Department recognizes that annual CPR
training is reasonable. The Department has modified the rule to
so provide.

COMMENT #3: Commentor guestioned how the annual staff training
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requirement of 20 hours was derived in Rule XIX (11.12.538).

H The Department determined that 20 hours would
generally allow 16 hours or 2 days of annual training related to
youth care issues and 4 hours of training dedicated to annual
CPR recertification.

COMMENT #4: Commentor requests expansion of Rule XIX(5)
(11.12.538) regarding the location of individual employee
training records to include "central location" as that has been
the recommendation of the commentor's local licensing officials.

RESPONSE; The development of a rule relating to the specific
placement of employee training records is new. The Department
believes that placement of staff training records in an
employee's individual personnel file 1is appropriate and
sufficient.

: Commentor requests expansion of Rule IV (11.12.510)
to include "food preparation and handling" as a means to reduce
the risk of occurrence of food borne illness outbreak.

The Department thinks this issue requires careful
consideration and input from the affected provider group. The
Department will adopt the rule as proposed and will take
commentor's suggested changes in front of a rulemaking work
group the next time the issue is revisited.

: Commentor requests more detail in Rule XV
(11.12.532) per "Food and Consumer Safety" issues. Commentor
states that the proposed rule does not address the issues of a
safe potable water supply, sewage treatment system or solid
waste disposal.

RESPONSE: The Department will adopt the provisions currently in
ARM 11.12.405 which does address water supply, sewage and solid
waste disposal. The Department thinks this issue requires
careful consideration and input from the affected provider
group. The Department will adopt the rules as proposed and will
take commentor's's suggested changes in front of a rulemaking
work group the next time the issue is revisited.

COMMENT #7: Commentor feels that Rule XV (11.12.532) does not
adequately specify public health preventive measures. Commentor
requests expansion of the rule relating to housekeeping and
laundry provisions.

RESPONSE: The Department thinks this issue requires careful
consideration and input from the affected provider group. The
Department will adopt the rule as proposed and will take
commentor's suggested changes in front of a rulemaking work
group the next time the issue is revisited.
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COMMENT #8: Commentor believes that 1:12 awake coverage is a
sufficient night time staff:youth ratic and should not be set at
a 1:8 ratio as specified in Rule XIX (11.12.538). other
commentors were in support of the 1:8 ratio.

RESPONSE: The Department believes the minimum standard of 24
hour, 1:8 awake coverage should be the minimum allowable ratio
in shelter care facilities to maximize the safety of youth in
case of an emergency. Some facilities have very young children
that would need direct assistance in case of an emergency. Some
facilities have high-risk potentially volatile youth, who may
impose a risk to themselves or others if not adequately
supervised. This ratidé has been successfully utilized by the
majority of state licensed youth group homes and shelter care
facilities since 1983. The Department has received only one
formal request to increase this ratio and believes it would be
unwise to broaden a rule which has been effective in protecting
youth.

COMMENT #9: Commentor believes that providers will not be able
to obtain information relating to an individual youth's
"maintenance of treatment", "medical" and "dental" records as
required in proposed Rule XXI (11.12.543). Commentor believes
that this rule, as written, is confusing.

:  The Department concurs with the commentor and has
modified Rule XXI (11.12.543) to clarify case record
expectations.

COMMENT. £10 Commentor believes that searches as provided in
Rule IX (11.12.520) need to be authorized by the Department and
should be balanced with the privacy interests of individual
youth.

RESPONSE: The Department believes that the commentor's concerns
regarding authorization of searches and the privacy interest of
individual youth is reflected in the text of this rule and
adopts Rule IX (11.12.520) as proposed.

/

Fosy . 75”/

Ll Y-

Rule Reviewer Director, Pubfic Health and
Human Services

Certified to the Secretary of State February 2, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF ADOPTION AND
AMENDMENT OF RULES

In the matter of the adoption }
of rule I and the amendment )
of 46.12.102, 46.12.702 and )
46,12.703 pertaining to )
medicaid outpatient drugs )

TO: All Intereated Persons

1. On December 15, 1997, the Department of Public Health
and Human Services published notice of the proposed adoption of
rule I and the amendment of 46.12.102, 46.12.702 and 46.12.703
pertaining to medicaid outpatient drugs at page 2241 of the 1997
Montana Administrative Register, issue number 24.

2. The Department has amended rules 46.12.102 and
46.12.703 as proposed.

3. The Department has adopted rule I (46.12.701A) as
proposged.

4. The Department has amended the following rule as

proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

46, 702 TPATIEN' RUGS UIREMENTS (1) through
(6) (¢) remain the same.

(d) The department hereby adopts and incorporates by
reference 42 USC 1396r-8 (1997) as a part of these rules. This

e \J h requirem hat muat
be me h e m rers and providers in
grder to yeceive yeimburgement for outpatient drugs that have
bee j i i emen
covered drugs, prior authorization, reimbursement limits and
drug use review programs, A copy of 42 USC 1396r-8 (1997) can

be obtained by writing to the Department of Public¢ Health and
Human Services, Medicaid Services Bureau, Health Policy and
Services Division, 1400 Broadway, P.0. Box 202951, Helena, MT
59620-2951.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, $3-6-113, and 53-6-141, MCA

5. The Department has thoroughly considered all
commentary received. The comments received and the department’s
responge to each follow:

COMMENT #)1: Commentor noted that the Department’s adoption and

incorporation by reference of 42 USC 1396r-8 in ARM 46.12.702(6) (d)
did not adequately describe what was being adopted and
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incorporated by reference.

RESPONSE : The Department agrees and has amended ARM
46,12,702(d) to provide an appropriate description of the
federal law being adopted and incorporated by reference.

S k.
r /[/ (70 < ‘2
Rule Reviewe Director, Public Health and
Human Services

Certified to the Secretary of State February 2, 1998.
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DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of rules 46.12.802 )
and 46.12.806 pertaining to )
medicaid durable medical )
)

equipment
TO: All Interested Persons

1. On December 15, 1997, the Department of Public Health
and Human Services published notice of the proposed amendment of
rules 46.12.802 and 46.12.806 pertaining to medicaid durable
medical equipment at page 2257 of the 1997 Montana
Adminigtrative Register, issue number 24.

2. The Department has amended the following rule as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

4 .80 ROSTHETI DEVICES, D LE MEDICAL UIPMENT

D AL PPLY ENERAL__ RE MENT (1) through
(2) (a) (i) remain as proposed.
{b) Subject %o the provisions of (3), Medieal medical

necessity for oxygen is determined in accordance with the
medicare criteria set forth in the Medicare Durable Medical
Equipment Regional Carrier (DMERC) Region D Supplier Manual,

Coverage Jsgue 60-4, Use of Home Oxygen, pages through X-
ags of December 1, 1997, which is hereby adopted and incorporated
by reference. The medicare criteria gpecifieg the health
gonditions and levels of hypoxemia in terms of blood gas values
£ %) wj jdered medjcall a Th
medicar r ja al ifi i ocumentati and
lab id equi u i ecegsity. A

copy of the medicare criteria may be obtained from the
Department of Public Health and Human Services, Health Policy
and Services Division, 1400 Broadway, P.0O. Box 202951, Helena,
MT 59620-2951.

(2) (¢) through (2) (g) remain as proposed.

v o o recipjents f whom en_wa
ermj t med e sar ior dopti f
the medigare criteria, effective March 1, 1998, set forth in (2)
i rvi h ipient ve
hou w medi f h
und hi criterj il recipient’ nex
ergifi i dic i

(3) and (4) remain the same in text but are renumbered (4)
and (5).

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-14], MCA
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. )22 HETIC DEVICE AL EQUI D
EDICAL I EE SCHEDULE (1) through (2)(d) remain as

proposed.
(i) For all oxygen systems, portable and stationary,

reimbursement will be made in accordance with the department's

oxygen fee schedule dated Deecember—3—3997 March 1, 1998, which

is hereby adopted and incorporated by reference. A copy of the

oxygen fee schedule may be obtained from the Department of

Public Health and Human Services, Health Policy and Services

Division, 1400 Broadway, P.0O. Box 202951, Helena, MT 59620-2951.
(2) (e) through (4) (b) remain as proposed.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113

and 53-6-141, MCA

3. The Department has thoroughly considered all
commentary received. The comments received and the department’s
response to each follow:

COMMENT #1: The costa of delivering oxygen services in rural
Montana exceed those in other areas of the state where providers
service larger communities. This price differential is not
reflected in the new oxygen fee schedule.

RESPONSE: The department has considered the higher cost of
providing oxygen in rural areas in arriving at the new fees,
One of the reasons oxygen fees are being reduced 23% for nursing
home residents but only 12% for other stationary oxygen
providers is the fact that nursing facilities tend to be located
in comparatively well-populated areas. Therefore, the department
believes that the new fees do reflect the higher costs of
providing services in rural areas.

COMMENT #2: The department determined that the quality of
service would suffer under a sole source vender, but by
applying these cuts across the board the department is asking
the providers to maintain a high level of sgservice at an
unsatisfactory service level fee.

RESPONSE: The department regrets the necessity for reducing
fees but notes that even after applying these rate reductions,
the Montana Medicaid fee remains higher than surrounding states
which have similar geographic makeups. The department believes
the new fees to be reasonable and adequate to allow oxygen
providers to maintain a high level of services to Medicaid
recipients. In addition, portable oxygen cuts that were
initially considered by the department as part of this rule change
were not adopted, which will lessen the negative impact of the
new fee achedule on providers.

COMMENT #3: Has the department determined how many recipients
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would be denied services using the new stricter Medicare
criteria who would have received services under the present
Medicaid criteria?

RESPONSE: The department has no way of calculating the number
of recipients who will not meet the new criteria. However, the
department will continue to survey and take comments from
recipients and providers regarding the new criteria. If
necessary, the department will consider revising the medical
necessity criteria for oxygen.

It should be noted that it has never been the department’'s
intention to cut off payment for oxygen to recipients for whom
oxygen was determined medically necessary under the old criteria
even though they do not meet the new Medicare criteria. ARM
46.12.802 will be changed to make it clear that reimbursement
tor Medicaid recipients who are currently on oxygen using the
old criteria will not be terminated as soon as the new criteria
take effect. The Medicare criteria will only apply when

certifying new oxygen patients or recertifying existing oxygen
patients after March 1, 1998.

It should also be noted that the criteria adopted by Medicare in
October 1995 for determining medical necessity has heen applied
by Montana providers to all patients including Medicare,
Medicaid, and private insurance beneficiaries. The Medicare
criteria was applied to all patients by Montana providers for
administrative convenience, Montana Medicaid has waited more
than two years since the adoption of these standards by other
state Medicaid agencies to study the pitfalls of Medicare's
criteria. All the states that we have contacted have not
experienced any access problems under Medicare’s criteria.

COMMENT #4: The reference to the Medicare criteria in
subsection (2)(b) of ARM 46.12.802 does not explain what is
contained in thoge criteria and does not state with sufficient
specificity what part of the DMERC Region D Supplier Manual is
being adopted.

RESPONSE: The department will state the specific portion and
pages of the DMERC manual being adopted and will include a
brief summary of the contents of the Medicare criteria in
subsection (2) (b) of ARM 46.12.802.

COMMENT #5: The date of the oxygen fee schedule adopted in ARM
46.12.806(2) (d) (i} should be March 1, 1998, rather than December
1, 1%97.

RESPONSE: The Department originally intended to implement the
new fee schedule in December 1997 and also planned to promulgate
revisions to the Medicaid Providers Manual oxygen services
section with the new fee schedule on that date. Due to the
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delay in implementing the new fee schedule, ARM
46.12.806(2) (d) (i) is being changed to show the date of the
revised manual material with the new fee schedule as March 1,
1998. The contents of the fee schedule have not been changed
since the notice of proposed amendment of ARM 46,12.802 and
46.12.806 was published. It is only the date of manual material
containing the fee schedule which has been changed.

4. For administrative purposes, it is more convenient to
implement a change in provider fees on the first day of the
month. Therefore, these rule amendments will be
effective March 1, 1998.

£
y R YA
Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State February 2, 1998.
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N CE QF CTIO] OF ADMINI TI E I E

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee‘s attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA-AND THE

Definitions:

Use of the

Known
Subject
Matter

Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

Administyative Rules of Montana, K (ARM) - is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Adminjgtrative Regigter (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
noticea of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

ministrative Rules of ntana

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Ruleg of Montana (ARM) is a compilation of
exigting permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1997. This table includes those rules adopted during the
period October 1, .1997 through December 31, 1997 and any
proposed rule action that was pending during the past 6-month
period. (A notice of adoption must be published within 6 months
of the published notice of the proposed rule.) This table does
not, however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1997,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1996, 1997 and 1998 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as beoards and commissions 1listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.

GENERAL PROVISIONS, Title 1

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 1913, 2301

ADMINISTRATION, Department of, Title 2

1 and other rules - State Procurement, p. 1107, 1Blé

I-VI and other rules - Payroll Administration -
Decedent’s Warrants, p. 1855, 2278

2.13.201 and other rules - 9-1-1 Emergency Telephone Systems,
p. 1691, 2178

2.21.122 and other rules - Sick Leave, p. 971, 1440, 2057

2.21.216 and other rules - Annual Vacation Leave, p. 966,
1442

2,21.619 and other rules - Holidays, p. 962, 1444

2.21.1412 and other rules - Employment Preference for Persons
with Disabilities, p. 1845, 2277, 157

2.21.3603 and other rules - Veterans’ Employment Preference,
p. 956, 1445

2.21.3704 and other rules - Recruitment - Selection, p. 1861,
2279

2.21.3802 and other rules - Probation, p. 952, 1446

2.21.5006 and other rule - Reduction in Work Force, p. 946,
1447
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2.21.8011 and other rules - Grievances, p. 949, 1448

2.21.8107 and other rule - Equal Employment Oppertunity,
p. 964, 1449

(Public Employees’ Retirement Board)

I Members of Retirement Systemg who may Elect Coverage
under the Guaranteed Annual Benefit Adjustment,
p. 1843, 2280

2.43.203 and other rules - Review of an Administrative
Dec¢ision - Service Credit for Compensated Hours -
Granting of Service Credit and Membership Service as
a Result of Court Action, p. 1103, 1660

{State Compensation Insurance Fund)
I and other rules - Employers’ Liability - Premium
Rates, p. 1697, 168

AGRICULTURE, Department of, Title 4

I Establishing Grading Standards for Mustard Seed,
p. 1413, 1916
I Use of Pesticides in Alfalfa Seed Crops, p. 616, 985
4.5.109 and other rules - Noxious Weed Trust Fund
Procedures, p. 974, 1264
4.12.1508 Conditions Governing Importation of Mint and Mint
Rootstock, p. 1005, 1450
4.12.3801 and other rule - Grading Standards for Mustard Seed,
1869, 345
4.13.1004 and other rules - Change of Implementing Statutes,
p. 1867, 346

STATE AUDITOR, Title 6

I Fidelity Bond, p. 1706, 2180

I Transactional Exemptions for Cooperative
Associations, p. 1496, 1990

I-VI Regulation of Living Trusts, p. 1415, 1917

6.6.511 Medicare Supplement Insurance, p. 1421, 1818

6.6.2503 and other rules - Group Health Insurance in the

Large and Small Group Markets - Individual Health
Ingurance, p. 1

6.6.4001 Valuation of Securities other than those
Specifically Referred to in Statutes, p. 47

6.6.4002 Definitions 'of Money Market Funds, p. 1502, 1988

6.6.4101 Accreditation Fees, p. 1623, 2058

6.6.5101 Plan of Operation of the Small Employer Health

Reinsurance Program, p. 1500, 1989

{Classification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 Edition, p. 1419, 2059

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 Edition, p. 369, 664, 1357
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COMMERCE, Department of, Title 8
B8.63.101 and other rules - Passenger Tramways, p. 1960

(Board of Alternative Health Care)
8.4.405 and other rules - Naturopathic Physician Continuing
Education Requirements - Licensing by Examination -
Midwives Continuing Education Requirements - Natural
" Substances Formulary List, p. 2134

(Board of Architects)

8.6.405 and other rules - Licensure of Out-of-State
Applicants - Examinations - Individual Seal -
Renewals - Unprofessional Conduct - Fees - Architect
Partnerships - Screening Committee - Solicitation of
Business by Architects from other States - Use of
Title, p. 2142

(Chemical Dependency Counselors Certification Program)

I Fees, p. 1008, 1451

{Board of Chiropractors)

8.12.601 and other rules - Applications - Examination
Requirements - Temporary Permit - Renewals -

Unprofessional Conduct - Endorsement, p. 49

(Board of Clinical Laboratory Science Practitioners)

8.13.303 and other rules - Fees - Renewal - Inactive Status -
Reactivation of License, p. 54

{Board of Cosmetologists)

8.14.401 and other rules - Practice of Cosmetolegy -
Electrology - Manicuring - Esthetics, p. 1709, 2181,
159

(Boilers, Blasters and Crane Operators Program)

8.15.103 and other rules - Construction Blasters - Hoisting
Operators - Crane Operators - Boiler Engineer

Training, p. 2149

(Board of Dentistry)
8.16.405 and other rule - Fees - Dentist Licensure by
Credentials, p. 2157

(State Electrical Board)

8.18.402 and other rules - Applications - General
Respongibilities - Continuing Education - Screening
Panel, p. 1625, 2161

(Fire Prevention Program)

8.19.108 and other rules - Practice of Selling, Servicing or
Installing Fire Prevention Systems, p. 2163
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8.20.401

{Board of
8.28.414

(Board of
8.32.413

(Board of
B.34.414A7

(Board of
8.36.409

(Board of
I
8.39.505

8.39.512

(Board of
8.40.404

(Board of
8.42.402
8.42.402
(Board of
8.44.402

8.44.402

(Board of
8.48.507
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Hearing Aid Dispensers)
and other rules - Traineeship Requirements and
Standards - Examinations - Definitions -
Transactional Document Requirements, p. 1743, 2281

Medical Examiners)
and other rules - Physician Temporary Certificate -
Fee Schedule - Acupuncture - Podiatry - Nutrition
Practice Rules, p. 1746, 2197

Nursing)
and other rules - Conduct of Nurses - Survey and
Approval of Schools - Annual Report - Definitions -
Registered Nurse’'s Responsibility to the Nursing
Process - Standards for Schools of Nursing -
Standards for IV Therapy - Charge Nurse for Licensed
Practical Nurses, p. 2638, 626, 1176

Nursing Home Administrators)
Application for Licensure, p. 1423, 161

Optometrists)
and other rules - Fees - Licensure of Out-of-State
Applicants - Continuing Education Requirements -
Approved Programs or Courses, p. 235

outfitters)
Watercraft Identification, p. 2224
and other rules - Outfitter Applications and

Renewals - Guide or Professional Guide Licenses and
Qualifications - Safety Provisions - Unprofessional
Conduct, p. 1330

and other rule - Licensure - Inactive - Fees for
Qutfitter, Operations Plan and Guide or Professional
Guide, p. 530, 667, 1178

Pharmacy)
and other rules, Fees - Internship Regulations -
Pharmacy Technicians, p. 1628, 2060, 163

Physical Therapy Examiners) *
and other rules - Fees - Temporary Licenses -
Continuing Education, p. 2169
and other rules - Examinations - Fees - Temporary

Licenses, p. 852, 1359

Plumbers)
and other rule - Definitions - Fee Schedule, p. 2226
and other rule - Definitions - Fees, p. 1751

Professional Engineers and Land Surveyors)
Classification of Experience, p. 1504
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8.52.604

(Board of
8.54.408

{Board of
8.56.602C

(Board of
8.57.407

8.57.411
(Board of
8.58.410
8.58.411
8.58.419
(Board of
8.60.413
(Board of
8.61.403
{Board of

8.62.413

(Board of
8.64.401

(Building
8.70.101

8.70.101
{Consumer

I-XX
8.78.401
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Psychologists)
and other rules - Application Procedures -
Continuing Education - Unprofessional Conduct -
Ethical Practice of Psycholegy - Unprofessional

Conduct, p. 57

Public Accountants)
and other rules - Education Requirements - Fees -
Enforcement Against Licensees, p. 2172

Radiologic Technologists)
and other rules - Permit Examinations - Permit Fees
- Inspections - Continuing Education - Continuing
Education--Waiver, p. 977, 1576

Real Estate Appraisers)
and other rules - Qualifying Education Requirements
for Licensed Appraisers - Residential Certification
- General Certification - Continuing Education - Ad
Valorem Tax Appraisal Experience, p. 238
Continuing Education, p. 532, 1360

Realty Regulation)
Foreign Land Sales Practices Act, p. 1010
and other rulegs - Fees - Continuing Education -
Renewal of License, p. 1333, 1819
Grounds for License Discipline - General Provisions
- Unprofessional Conduct, p. 467, 1026

Sanitarians)
Fee Schedule, p. 1243, 1578

Social Work Examiners and Professional Counselors)
and other rules - Practice of Social Work and
Licensed Professional Counseling, p. 239, 986

Speech-Language Pathologista and Audiologists)
Fees, p. 1012, 1453

Veterinary Medicine)
and other rules - Definitions - Application
Requirements -  Temporary Permits - Support
Personnel, p. 1633

Codes Bureau)
and other rules - Building Codes Bureau, p. 1509,
2061, 164
and other rule - Uniform Building Code - Boiler
Ingpection, p. 855, 1179

Affairs Division)
New Motor Vehicle Warranty Act, p. 68
and other rules - Proprietary Schools, p. 2016, 165
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{(Banking and Financial Institutions Division)

I-VIII Annual Fees - Examinations - Reports by the Foreign
Capital Depositories, p. 1871, 2283

I-XVII Foreign Capital Depositories, p. 1534

8.87.204 and other rules - Application Procedures to

Eatablish a New Branch Bank - Procedural Rules for
a Banking Board Hearing, p. 1014, 1454

(State Banking Board)

I-XI Application Procedure for a Charter - Notice of
Hearing - Grounds for Denial - Procedural Rules for
Determination - Procedural Rules for Discovery and
Hearing - Application Charter Fee for the Foreign
Capital Depositories, p. 1882, 2286

(Local Government Assistance Division)

I Administration of the 1998 Treasure State Endowment
Program (TSEP), p. 2228
8.94.3705 and other rules - Federal Community Development

Block Grant (CDBG) Program, p. 19, 1181

8.94.3707 and other rule - 1991 Federal Community Development
Block Grant Program - Administration of the 1998
Federal Community Development Block Grant Program,
p. 2230

8.94.4101 and other rules - State of Montana Single Audit Act
- Report Filing Fee Schedule, p. 743, 1027

(Board of Investments)

8.97.1301 and other rules - General Requirements for All
Investments in Mortgages and Loans, p. 859, 1361,
1579, 1823

{(Economic Development Division)
8.99.401 and other rules - Microbusiness .Advisory Council -
Microbusiness Finance Program, p. 1547

(Hard-Rock Mining Impact Board)
8.104.203A Administration of the Hard-Rock Mining Impact Act -
Definitions, p. 981, 1337, 2070

(Roard of Housing)
8.111.402 and other rules - Reverse Annuity Mortgage (RAM)
Loans, p. 92 :

(Travel Promotion and Development Divigion)

1 Tourism Advisory Council, p. 619, 987

(Burial Preservation Board)

I-VI Unmarked Burials Within the State of Montana,
p. 2233
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Title 10

(Board of Public Education)

10.

10.
10.

10.

10.

10.

10.

55.

56.
57.

57.

57.

58,

65.

603

101
211

215

301

527

101

Accreditation - Curriculum  Development and
Assessgment, p. 756, 871, 1185
Student Assessment, p. 754, 870, 1186

Teacher Certification - Test for Certification,
p. 757, 872, 1187
Teacher Certification - Renewal Requirements,
p. 759, 873, 1188
Teacher Certifjcation - Endorsement Information,

p. 1962, 347

Teacher Certification - Areas of Permissive Special
Competency, p. 1964, 348

and other rules - Hours and Days of Instruction -
Pupil Instruction-Related Days, p. 1966, 349

(State Library Commission)

10.101.101

and other rule - State Library Commission - Library
Service Advisory Council, p. 1119, 1991

FISH, WILDLIFE, AND PARKS, Department of, Title 12

(Figsh, Wildlife, and Parks Commission)

I

12.6.901

12.6.901

Defining Guiding Services for Use of Class B-10 and
B-11 Licenses Which are Outfitter-sponsored
Nonresident Big Game Combination Licenses, p. 1753,
166

Limiting the Use of Motor-propelled Water Craft to
Ten Horgepower on Lake Helena, p. 95

Restriction of Motor-propelled Water Craft on Hauser
Reservoir, p. 669, 1029

ENVIRONMENTAL QUALITY, Department of, Title 17 °
17.36.303

17.50.412

Subdivisions - Authority of the Department to Allow
Use of Alternative Water Systems in Subdivisions,
p. 375, 1458

and other rules - Solid Waste Management - Conform
with EPA Flexibility - Allow Reduced Regulatory
Requirements for Certain Wastes, p. 671, 1031

(Board of Environmental Review)

I-VI

16.2.501
17.8.102

Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’s Fork of the Yellowstone. River, p. 1652,
1872, 2211, 1049, 2502, 534, 1636

Water Quality - Assessment of Administrative
Penalties for Violations of Water Quality Act,
p. 263

and other rule - Water Quality - Cross-connections

in Drinking Water Supplies, p. 257

Major Facility Siting Act - Definitions, p. 279
and other rules - Air Quality - Updating the
Incorporations by Reference, p. 1126, 1581
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17.
17.

17.

17.

17.

17.

17.

17.

17.

17.

17.

17.

17.

17.

17.

8.

30

30.

30.

30.

30.

30.

36.

38

.120
.210

.302

.504

.514

1201

.636

636

716

716

1003

1022

801

.101

26.4.1301

-510-

Air Quality - Variance Procedures, p. 763, 1189

Air Quality - Ambient Air Quality Standards for
Sulfur Dioxide, p. 1124, 1582
and other rule - Air Quality - Incorporating by

Reference Federal Regulations and other Materials
Related to Air Quality Emission Standards -
Standards of Performance for New Stationary Sources
of Air Pollutants, p. 760, 1191

Air Quality - Particulate Matter Emissions from
Incinerators, p. 874, 1193

and other rule - Air Quality - Air Quality Operation
Fees - Air Quality Permit Application Fees, p. 1142,
1585

Air Quality - Open Burning Fees, p. 1131, 1587

and other rules - Air Quality - Air Quality
Operating Permit Program, p. 2018, 350
Water Quality - Emergency Amendment - Operation of

Dams to Avoid Harm to Beneficial Uses of Water,
p. 1199

Water Quality - Operation of Dams to Avoid Harm to
Beneficial Uses of Water, p. 1122, 1588

Water Quality - Categorical Exclusions, p. 274
Water Quality - Simplify Review of Individual Sewage
Systems Under the Nondegradation Policy, p. 1133,
2071

and other rule - Water Quality - Montana Ground
Water Pollution Control System Regulations, p. 1138
Water Quality - Montana Ground Water Pollution

Control System Requirements, p. 271

and other rules - Subdivisions - Increasing the Fees
and Reimbursements to Local Gowverning Bodies, p. 282
and other rules - Public Water Supply - Updating
Public Water Supply and Public Sewage System Rules,

242
Reclamation - Modification of Existing Permits,
p. 281

(Petroleum Tank Release Compensation Board)

I

17.58.342

Applicable Rules Governing the Operation and
Management of Tanks - Interpretation of
75-11-308(1) {e), MCA, p. 1755

Eligible Reimbursement for Per Diem Expenses,
p. 1757, 2198

TRANSPORTATION, Department of, Title 18

I-vI
18.7.301

18.8.101

18.8.509

3-2/12/98

Seizure of Improperly Imported Motor Fuels, p. 97

and other rules - Motorist Information Signs,
679, 1034

Definition of F.Q.B. Factory List Price and F.0.B.

Port-of-Entry List Price as it Relates to the Motor

Carrier Services Program, p. 1969, 170

and other rules - Motor Carrier Services Program,

p. 1638, 171
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18.8.509 and other rule - Motor Carrier Services Program,
p. 2964, 546, 1035

CORRECTIONS, Department of, Title 20

I-VII 8iting and Construction Standards of Private
Correctional Facilities in Montana, p. 1895, 172
20.9.501 and other rules - Licensure of Youth Detention

Facilities, p. 289

JUSTICE, D rtment o Title 23

I-VII Valuation and Taxation of Light Motor Vehicles -
Imposition of Fees in Lieu of Tax on Buses, Heavy
Trucks, Truck Tractors and Trailers, p. 1901, 2292

23.16.101 and other rules - Public Gambling, p. 2023

(Board of Crime Control)
23.14.801 Definition of "Uncertifiable Officer", p. 536, 1036

LABOR AND INDUSTRY, Department of, Title 24

I-XI Workers’ Compensation Administrative Assessment,
p. 380, 686, 1364
24.16.9007 Prevailing Wage Rates - Service Occupations and

Certain Bricklayer Rates, p. 621, 1037
24.29.4314 Workers’' Compensation Data Base System, p. 1021

LIVESTOCK, Department of, Title 32

(Board of Livestock)
32.3.212 Brucellosgis Vaccination(s), p. 1641

(Board of Milk Control)
32.24.504 and other rules - Quota Rules, p. 1339, 1662

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I&II Streamside Management Zone, p. 1552, 1992

I-III and other rule - Extensions of Time to Complete a
Water Use Permit or Change Authorization -
Application and Special Fees, p. 1643, 2084

36.17.601 and other rules - Renewable Resources Grant and Loan
Program, p. 983, 1268

36.24.104 Types of Bonds - Financial and Other Requirements in
the Wastewater Revolving Fund Act, p. 102

(Board of 0il and Gas Conservation)

36.22.1231 and other rules - Notice of Application and
Objections - Injection Fee and Well Classification -
Disposal by Injection - Application--Contents and
Requirements - Board Authorization - Notice of
Commencement of Discontinuance--Plugging of
Abandoned Wells - Records Required, p. 1245, 1589
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36.22.1303 and other rules - Well Plugging Requirement -
Plugging and Restoration Bond - Financial
Responsibility, p. 1646, 2038

PUBLIC HEALTH D H SERVICES epartment of, Title 37
Establishment of a Negotiated Rulemaking Committee
on Bed and Breakfast Establishments, p. 1774
Establishment of a Negotiated Rulemaking Committee
on Guest Ranches and Outfitting and Guide
Facilities, p. 1778

I and other rules - Medicaid OQutpatient Drugs, p. 2241

I and other rules - Laboratory Analysis Fees, p. 823,
1041

I and other rules - Medicaid Reimbursement
Methodology, p. 775, 1269

I-XVIII Tattoos, p. 108

I-XXI and other rules - Youth Care Facilities, p. 1759

T-XXI and other rule - Minimum Standards for Mental Health
Centers, p. 1556

- I-XXIII and other rules - Child Support Enforcement
Guidelines, p. 317

11.5.401 and other rules - Transfer from the Department of
Family Services - Supplemental Security Income
Payments, p. 2294

11.5.1002 Day Care Rates, p. 879, 1387

11.7.105% and other rules - Transfer from Department of Family
Services - Foster Care Services, p. 2250

11.7.313 Model Rate Matrix Used to Determine Foster Care
Maintenance Payments, p. 1149, 1663

11.9.101 and other rules - Transfer from Department of Family
Services - Residential Alcohol and Drug Treatment
for Indigent Juveniles, p. 2295

11.12.115 and other .rules - Qualifications of Child Care
Staff, Foster Parents, and Regular Members of Foster
Parents’ Households, p. 1145, 1664

11.14.101 and other rules - State Payment for Day Care
Services to Eligible Providers and Parents, p. 1427,
1920

16.6.101 and other rules - Transfer from the Department of
Health and Environmental Sciences - Records and
Statistics, p. 1460

16.24.414 Health Supervision and Maintenance for Day Care
Centers, p. 2254

16.30.102 and other rules - Emergency Medical Services
Licensure Requirements and Procedures, p. 801, 1201

16.30.901 and other rules - Transfer from the Department of
Health and Environmental Sciences - Living Wills,
p. 1462

16.32.302 Minimum Standards of Construction for a Licensed
Health Care Facility, p. 1574, 1993

16.32.399D .Medical Assistance Facilities - Laboratory Services,
p. 1%10

16.32.922 Inspection Fees for Personal Care Facilities,
p. 877, 1203
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20.

20.

20.

46,

46

46,

46,

46

46

46,

46

46.

46 .

46 .

38,307
3,401

3.502

14.302

6.903

.8.1510

12.204

12.303

.12.503

.12.539
46.
46.

12.550
12.802

12.1229

.12.4801

12.5003

13.303

30.1605
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Laboratory Fees for Clinical Analysis, p. 105

and other rules - Chemical Dependency Counselor
Certification Rules, p. 1249, 1590

and other rules - Chemical Dependency Educational
Courses, p. 2040, 351

and other rule - Voluntary Admigssions to Montana
State Hospital, p. 1347
and other rules - Independent Living Program,

p. 765, 1204

Exceptions to Placement Rules for Developmental

Disabilities Service Positions, p. 2045, 176

Copayments and Qualified Medicare Beneficiaries,

p. 820, 1208

and other rules - Medicaid Billing and Reimbursement

for Podiatry, Therapy, Audiology, Clinic, Family

Planning, Organ Transplant, Optometric, Eyeglasses,

Home and Community Speech Pathology and Audiology,

Phygician, and Mid-level Practitioner Services,

p. 129

and other rules - Medicaid Coverage - Reimbursement

of Hospital Services, p. 883, 1209

Fee Schedule for Audiology Services, p. 1247, 1665

and other rules - Home Health Services, p. 771, 1042

and other rule - Medicaid Durable Medical Equipment,
2257

and other rules - Medicaid Nursing Facility Services

Reimbursement, p. 805, 1044

and other rules - Health Maintenance Organizations,

p. 811, 1210

and other rules - Pagsport to Health Program,

p. 1350, 2085

and other rules - Low Income Energy Assistance,
1649, 2296

and other rules - Child Support and Enforcement

Services Fee Schedule, p. 310

PUBLIC SERVICE REGULATION, Department of, Title 38

I-VI

I-XI
I-XIII

38,

38.
38.

3.706

4,105
5.1010

Unauthorized Changes of Primary Interexchange
Carrier or Local Exchange Carrier ("Slamming"),
p. 1259, 2088

Montana Interim Universal Ac¢cess Program, p. 1253,
1921, 181

IntralATA Equal Access Presubscription, p. 2048
Natural Gas Utility Restructuring and Customer
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive
Practices - Supplier Licensing - Universal System
Benefits, p. 2263

Motor Carrier Insurance Endorsements (applicable to
Large Motor Coaches), p. 624, 1062

and other rules - Railroads, p. 342

and other ruleg - Pipeline Safety, including Drug
and Alcohol Testing - National Electric Safety Code,
p. 1972, 180
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38.5.2204 Pipeline Safety Incident Reporting Requirements,
p. B27, 1215

REVENUE, Departwent of, Title 42

I-III Income Tax Credit for the Preservation of Historic
Buildings, p. 1980, 184

I-1IV Family Education Savings Act, p. 2175

I-VIII Restaurant Beer/Wine License Lottery Process,
p. 1654, 2097

I-XIIT and other rules - Assessment of Property - Issuing
Tax Noticea, p. 1165, 1593

I-XITI and other rules - Temporary - Assessment of Property

- Issuing Tax Notices Under Senate Bill 185,
p. 1153, 1591
42.2.601 Tax Assessment Review Process, p. 1814, 2199
42.12.106 and other rule - Licensing of Restaurants which meet
Certain Minimum Qualifications, p. 1151, 1825
42.14.102 and other rules - Accommodation Tax, p. 1983, 182
42.15.506 and other rule - Elderly Homeowner Renter Credit,
p. 1975, 183
42.15.507 and other rules - Charitable Endowment Funds, p. 150

42.15.601 and other rules - Medical Care Savings Account,
p. 2273

42.19.1203 and other rules - Industrial Property Trend - New
Industrial Property - Personal Property Trended

Depreciation Schedules, p. 1782, 2297
42.20.140 and other rules - Real Property, p. 1438, 1827
42.31.131 Cigarette Tax Refunds/Distributions, p. 148
42.,31.401 Emergency Telephone Service, p. 1978, 185

SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 1913, 2301

(Commissioner of Political Practices)

I&I1 Lobbying Activities - Reporting of Lobbying Payments
by Principals, p. 829, 1994
44.10.327 and other rule - Reporting of Contributions or

Expenditures by Incidental Pelitical Committees,
p. 1354, 1828

44.10.331 Limitations on Receipts from Political Committees,
p. 1986
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