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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules 6.6.503, 
6.6.504, 6.6.507 through 
6.6.5078, 6.6.509 through 
6.6.511, 6.6.519 and the 
proposed adoption of new 
rule I pertaining to 
medicare supplement insurance. 

TO: All Interested Persons: 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT AND ADOPTION 
OF RULES 

1. On October 6, 1998, at 9:30a.m., a public hearing 
will be held in room 413 of the State Capitol, at Helena, 
Montana, to consider the proposed amendments and adoption of 
rules pertaining to medicare supplement insurance. 

2. The proposed rule amendments are as follows {new 
material is underlined; material to be deleted is interlined) : 

6,6,503 APPLICABILITY AND SCQFE {1) Except as otherwise 
specifically provided in ARM 6.6.507, 6.6.508, 6.6.509, 
6.6.515~ and 6.6.521 and !New rule II, this subchapter shall 
apply to: 

AUTH: 
IMP: 

{a) through {2) will remain the same. 

Sec. 33-1-313, MCA 
Sec. 33-22-904, MCA 

6 6 504 DEFINITIONS +rr For purposes of this 
subchapter, the terms defined in eeetiaR 33-22-903, MCA, will 
have the same meaning in this subchapter unless clearly 
designated otherwise. The following definitions are in 
addition to those in 33-22-903, MCA 

(ll "Bankruptcy" means when a Medicare±Choice 
organization that is not an issuer has filed, or has had filed 
against it, a petition for declaration of bankruptcy and has 
ceased doing business in the state, 

!21 "Continuous period of creditable coverage'' means the 
period dyriog which an individual was cqyered by creditable 
coverage, if during the perjod of the coverage the individual 
had no breaks in coverage greater than sixty-three days, 

!31 "Creditable coverage" means, with respect to an 
individual, coverage of the indjyidual provided under any of 
the following: 

(al A group health plan: 
!bl Health insurance coyerage: 
(c) Fart A or Part B of Title XVIII of the Social 

Security Act !medfcarel: 
!dl Title XIX of the social Security Act !medicaid!, 

other than coverage consisting solely of benefits under section 
ll2.h 

MAR Notice No. 6-108 17-9/10/98 
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(e) Chapter 55 0 £ Title 10 Uoited States Cqde ICHAMPUS); 
lfl A medical care prqgram qf the Indian Health Service 

qr qf a tribal qrganizatipn; 
Lgl A state health benefits risk pqpl; 
(bl A bealth plan qffered under cbapter 89 of Title 5 

United States Cqde (Federal Emplqyees Healtb Benefits Pr0graml · 
Ill A public bealtb plan as defined in federal 

regulatipn; and 
l;jl A health benefit plan under sectiqn S(el of tbe Peace 

Cq~s Act 122 United States Cqde 2504(e)l 
141 •creditable coverage" shall nqt include one or more 

qr any cqmbinatiqn 0 £ the following· 
Ia) Coverage poly for accident 0 r disability income 

ipsurance 0 r apy combination there0 f· 
(bl Cqverage issued as a supplement t 0 liability 

insurance; 
lcl Liability insurance. including general liability 

insurance and aut0m0bile liability insurance; 
(gl Workers' c 0mpensation or similar insurance; 
<el N1t0mqbile medical payment insurance; 
(fl Credit-0ply insurance; 
lgl C0verage for 0n-site medical clinics; and 
lhl Otber similar ipsurance cqverage specified in 

federal regulations upder whicb benefits for medical care are 
secondary or incidental to other insurance benefjts 

15) "Creditable coverage" shall not include tbe fqllowing 
benefits if they are provided under a separate policy 
certificate 0 r c 0ptract 0 f insurance or are otherwise pot an 
integral part 0 f the plan· 

(al Limited scope dental or vision benefits· 
lbl Benefits for 10ng-term care nursing home care. home 

bealth care community-based care or apy combination there0 f; 
and 

!cl Such other similar. limited benefits as are specified 
in federal regulations 

(61 •creditable coverage" shall Pot include the following 
benefits if offered as independent. nqpcoordinated benefits· 

(al Coverage only for a specified disease 0 r illness; and 
(bl Hospital indemnity or qtber fixed indemnity 

insurance 
(71 "Creditable coverage" shall not include the following 

if it is offered as a separate policy. certificate or contract 
of insurance; 

(al Medicare supplemental bealtb insurance as defined 
under section 18821gl (11 0 £ the Social Security Act; 

lbl Coverage supplemental to tbe c 0verage provided under 
chapter 55 qf Title 10. United States Code; and 

(Cl Sjmilar supplemental coverage prqvided to coverage 
unger a grqup healtb plan. 

IBl "Employee welfare benefit plan" means a plan. fupd 0 r 
program of emplqyee benefits as defined in 29 lJ s c section 
1002 1Emp1 0yee Retirement Incqme security Act) 

191 "Insolvency" means wben an issuer. licensed to 
transact the business of insurance in tbis state. baa had a 

17-9/10/98 MAR Notice No. 6-108 
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final order of liquidation entered against jt wjth a fjnding of 
insolvency by a court of competent jurisdiction in the issuer's 
state of domicile, 

(10) "MedicaretChoice plan" means a plan of coverage for 
health benefjts under medicare part C as defined in section 
1859 found in Title IV, subtitle A. chapter 1 of Public La~ 
105-33 and includes· 

Cal Coordinated care plans which provide health care 
services, including but not limited to health maintenance 
organization plans !with or without a point-of-service option) , 
plans offered by provider-sponsored organizations, and 
preferred provider organization plans: 

Cbl Medical sayings account plans coupled with a 
contribution into a HedicaretChoice medical sayings account; 
and 

Ccl Medicare±Choice private fee-for-service plans. 
(11) "Secretary" means the secretary of the United States 

Department of Health and Human Services 

AUTH: 
IMP: 

Sec. 33-1-313, MCA 
Sec. 33-22-903, MCA 

6 6, 507 MINIMtlM BENEFIT StANDARDS (1) through (1) (c) (ix) 
will remain the same. 

(A) An Scme annual clinical preventive medical history 
and physical examination~ that may include tests and services 
from (B) and patient education to address preventive health 
care measures. 

(B) will remain the same. 
(I) fecal occult blood test and/or digital rectal 

examination; 

AUTH: 
IMP: 

sec. 33-1-313 and 33-2-901, MCA 
Sec. 33-15-303 & 33-22-901 through 33-22-924, MCA 

6,6 507A STANDARD MEPICBRE SUPPLEMENT BENEFIT PLANS 
(1) through (5) (f) will remain the same. 
Cgl Standardized medicare supplement benefit high 

deductible plan F shall include only the following· 100% of 
covered expenses following the payment gf the annual high 
deductible plan F deductible The covered expenses include 
the core benefit as defined in ARM 6 6.507 plus the medicare 
part A deductible skilled nursing facility care, the medicare 
Part B deductible. 100% of the medicare Part B excess charges, 
and medically necessary emergency care in a foreign country as 
defined jn ARM 6 6 507!1) Ccl !il, {iil, !iii), Cv), and (yjiil 

MAR Notice No. 6-108 17-9/10/98 



-2328-

respectively The annual high deductible plan F deductible 
shall consist of out-of·pocket expenses other than premiums. 
for services covered by the medicare supplement plan F 
poljcy. and shall be in addition to any other specific benefit 
deductiblee. The annual high deductible Plan F deductible 
shall be $1500 for 1998 and 1999. and shall be based go the 
calendar year. It shall be adjusted annually thereafter by the 
secretary to reflect the change in the Qoneumer Price Index fgr 
all urban consuiDere for the twelve-month period ending with 
Aligust gf the preceding year. and rounded tg the nearest 
multiple of $10 

(g) through (j) will remain the same but are relettered 
(h) through (k) . 

Ill Standardized medicare supplement benefit high 
deductible plan J shall cgnsist gf only the fgllgwing· 100% 
gf cgvered expenses f 0 ll0 wing the payment of the annual high 
deductible plan J deductible The covered eXPenses include 
the cgre benefit as defined in ARM 6.6.507. plus the medicare 
Part A deductible skilled nursing facility care. medicare Part 
B deductible. 100% gf the medicare Part 6 excess charges. 
extended outpatient prescription drug benefit. medically 
necessary emergency care in a fgreign cguntry. preventive 
medical care benefit and at·home recgvery benefit as defined in 
ARM 6.6 50711l!cl(i). !iii !iiil. lvl. !viii lviiil. lixl. 
and lxl respectively The annual high deductible plan J 
deductible shall consist gf out-gf-pocket expenses other than 
premiyma. for services covered by the medicare supplement plan 

J policy. and shall be in addition tg any other specific 
benefit deductibles. The annual deductible shall be $1500 for 
1998 and 1999. and shall be based on a calendar year. It shall 
be adjusted annyally thereafter by the secretary to reflect the 
change in the Cgnsumer Price Index fgr all urban cgnsymers for 
the twelve-month period ending with August of the preceding 
year and rgunded to the nearest multiple of $10. 

AUTH: Sec. 33-1·313, MCA 
IMP: Sec. 33-22-904 and 33-22-905, MCA 

6 6 5076 OPEN ENROLLMENT (1) will remain the same. 
(2) If an applicant qualifies yoder ARM 6 6.5076111 and 

submits an application during the time perigd referenced in Ill 
and. as of the date gf application has had a continuous period 
gf creditable cgverage of at least six months. the issyer shall 
opt exclude benefits based go a preexisting cgnditiqn. 

!31 If the applicant qualifies under ARM 6.6 SO?B(l) and 
submits an agplicatign during the time period referenced in (11 
and as gf the date gf application. has had a c 0 ntinuoys period 
of creditable coverage that is less than six months. the issuer 
shall reduce the period 0 £ any preexisting condition exclusion 
by the aggregate of the period of creditable coverage 
applicable tg the applicant as gf the enrollment date. The 
secretary shall specify the manner gf the reduction under this 
.l.:l.lk.. . 

t2Tlil This rule must not be construed as preventing the 
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exclusion of benefits under a policy, except as provided in ARM 
6.6.522 and 6.6.5078!21 and !3), during the first six months, 
based on a preexisting condition for which the policyholder or 
certificateholder received treatment or was otherwise diagnosed 
during the six months before it became effective. 

AUTH: 
IMP: 

Sec. 33-l-313, MCA 
Sec. 33-22-904, MCA 

6.6.509 REQUIRED QISCLDSQRE PRQYISIONS (1) through 
(B) (c) will remain the same. 

MAR Notice No. 6-108 17-9/10/98 
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*Plans F and J also have an qption called a high deductibl~ 
plan F and a high dedyctible plan J These high deductible 
plans pa¥ the same or qffer the same benefits as plans F and J 
after qne has paid a calendar year !$1500) deductible. 
Benefits from high deductible plans F and J will nqt begin 
until qut-Qf-pqcket expenses are S150Q. Out-qf-pqcket 
expenses for this deductible are expenses that wquld qrdinarily 
be paid by the pqlicy. These expenses include the Medicare 
dedyctibles fqr Part A and Part B. but dqes nqt include. in 
plan J. the plan's separate prescriptiqn drug deductible or. in 
plans F and J. the plan's separate fqreign trayel emergency 
deductible 

(9) and (10) will remain the same. 

AUTH: Sec. 33-1-313, 33-22-904, and 33-22-907, MCA 
IMP: Sec. 33-15-303 and 33-22-901 through 33-22-924, MCA 

6.6 510 REQUIREMENTS FOR APPLICATION FORMS AND 
REPLACEMENT COVERAGE (1) Application forms must include the 
following questions designed to elicit information as to 
whether, as of the date of application, the applicant has 
another medicare supplement or other health policy or 
certificate in force or whether a medicare supplement policy or 
certificate is intended to replace any other accident and 
sickness policy or certificate presently in force. A 
supplementary application or other form to be signed by the 
applicant and producer containing such questions and statements 
as the following may be used: 

(STATEMENTS} 

You do not need more than one medicare supplement policy. 
If you purchase this policy, you may want to evaluate your 

existing health coverage and decide if you need multiple 
coverages. You may be eligible for benefits under medicaid and 
may not need a medicare supplement policy. 

The benefits and premiums under your medicare supplement 
policy e&A ~ be suspended if requested during your 
entitlement to benefits under medicaid for 24 months. You must 
request this suspension within 90 days of becoming eligible for 
medicaid. UpQn receipt qf timely nqtice, the issuer must eithet 
teturn tq the pqlicyholder Qr cettificatehqlder that PQttiqn qf 
the Ptemium attributable tQ the petiQd of medicaid eljgibilit¥ 
Qt prqyide covetage tQ the end of the tetm fQt whjch Ptemiums 
wue paid, at the qption of tbe insured, subject to adjustment 
fat paid clajms, If you are no longer entitled to medicaid, 
your policy will be reinstated if requested within 90 days of 
losing medicaid eligibility. 

counseling services may be available in your state to 
provide advice concerning your purchase of medicare supplement 
insurance and concerning medical assistance through the state 
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medicaid program, including benefits as a Qualified Medicare 
Beneficiary (QMB) and a Specified Low-Income Medicare 
Beneficiary (SLMB). 

(QUESTIONS) 

To the best of your knowledge: 
(1) through the end of rule 6.6.510 will remain the same. 

AUTH: Sec. 33-1-313, 33-22-904 and 33-22-907, MCA 
IMP: Sec. 33-15-303 and 33-22-901 through 33-22-924, MCA 

6.6.511 SAMPLE FORMS OUTLINING COVERAGE (1) will remain 
the same. 

(a) Inpatient hospital deductible ~ $769.99 $764.00; 
(b) Daily coinsurance amount for the 61st through 90th 

days of hospitalization in a benefit period ~ $199.88 $191 oo; 
(c) Daily coinsurance amount for lifetime reserve days = 

$389.99 $382.00; 
(d) Daily coinsurance amount for the 21st through lOOth 

days of extended care services in a skilled nursing facility in 
a benefit period ~ ~ ~. 

(2) through (2) (e) will remain the same. 
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(f) PLAN E 

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

*A benefit period begins on the first day you receive service as an 
inpatient in a hospital and ends after you have been out of the 
hospital and have not received skilled care in any other facility_for 
60 days in a row. 

SERVICES MEDICARE PAYS PJ.JIN PAYS YOU PAY 

1-tOSPITALIZATION* 

Semipdvate room and board 1 

gll"lneral nursing and miscel- $[6.6.51111) 

h.neous servicll"ls and supplies !all (Part A 

First 60 daya All but $(G.fi.5lllll deductible) $0 

I all 

hat thru 90th day All but $[6.6.51111) $(fi.G.5ll(l) $0 

lbll lbll 

9lst day and after: a day • day 

---While Uling 60 Ail but $(6.6.51111) $(6.6.51111) $0 

lif~time reserve days lo) I (ell 

a day a day 

---Onco lifetime reserve days 

are used: lOOt of Mediclllrll"l 

---Additioni'll 365 days $0 ll"lligible expenae1111 $0 

---Beyond the additional ,., $0 $0 All coat• 
days 

SKILLED NUR.StNG 

FACILITY CARE• 

You must m@et Mediciire' s 

requirem~nts, including having 

been in a )'l.oapit.a.l for at least 

3 days and entered a Medicare-

approved facility within 30 

days after h•aving the ho9pitlll 

First 20 days All approved amounts so $0 

Up to 

21st thr1.1 100th day All but $16 15.511{1) $[6.6.5ll(llld)] so 
!dl]/day o!' day 

lOUt d•y and aft~r $0 $0 All COSt II 

BLOOD 

First l pinta $0 1 pints $0 

Addi tiond amounts 100, $0 $0 

HOSP!CE CAA~ 

Available as long as your J\11 but very limited 

doctor c:ertifiea you are coinsurance !or Ol.lt · 

tet"minally ill and you dPet to patient drugs 11niJ 

n~ceive these 9en;ices inpatient respite 

car~ so Balance 
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PLANE 

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR 

*Ooc::IJ YQU h•ve ~en billed $100 of Medicare-appt"oved amounts for covered services (which are 

noted with •n aaterhakJ, your Part B deductible will have been rnet for the ('alendar year. 

SERVICES 

MEDICAL BXPKNSBS -

IN OR OUT OP THB HOSPITAL AND 

OltrPATI8N'l' HOSPITAL 

TRI:ATMENT I 

auch •• phy•ician•e services, 

inpatient and outpllltient 

~~~edical and •urgical •ervices 

and Buppliell, physical ollfld 

speech tllerapy, diagnoatic 

teat•, durable ml!!'dical 

equipment, 

Pint $100 of Medicare 

approved atnOunts• 

Re~J.nder of Medicillr-l!:r 

e.pproved amounts 

Part B l!xc;:e•s charges 

lAbove Medicar-e approvl"!d 

amounts I 

BLOOD 

Firat l pinta 

N'el(t $100 of Medicare 

approved amounts• 

Remainder cf Medic::~t.~e 

•pproved amounts 

CLlNICAL LABORATORY SERVICES 

-- BLOOD TESTS FOR DlAGNOSl'lC 

SERVICES 

HCMB HBALTH CARE MEOlCAR.E 

APPROVI!;O SERVICES 

Medically necesaary skilled 

care aervic:~a and medical 

•uppli£8 

Durable medical equipn~ent 

Pint $100 of Mt:dic:are 

approved amounts• 

R•mainder of 

Medicare approved amowtts 

17-9/10/98 

MEDICAA.E PAYS 

so 

Genl"lra.lly 80\ 

$0 

so 

~0 

80\ 

100\ 

Aft68 YOU W $1500 IN ADQITIQN TO $1500 

DEOUrttBl.l u PLAN PAYS DEDUCTIBLS u YOU PAY 

~0 

Gener-ally 20t 

~0 

All costa 

so 

20\ 

so 

$too !Part B 

deductible) 

$0 

All C05t5 

so 

so 

~0 

~0 

PARTS A & B 

~0 

lOOt ~0 

$100 (Part B 

so so deductible I 

80\ 20\ $0 
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PLANE 

OTHER BENEFITS - NOT COVERED BY MEDICARE 

SERVICES 

FOiU!:IGN TRAVEL -

NOT COVERBD HY MEDICARE 

Medically nec:eB1Uary emergency 

care eerviced begiruting during 

the !h"at 'o days of each 
trip outside: the USA 

Firat $250 each 

calendar year 

Remainder ot charges 

.!PREVENTIVE MEDicARE CARE 

BENEFIT-NOT COVERED BY 

MEDICARE 

"""""" Some: a.nnyal physical 

and preventive tests C~nd 

aervicel!i such as: fcefll eeeult 

Meed teet:, digital rectal 

exam,~ hearing 

screening, dipstick 

ux-inalysis, diabetes 

acreening, thyroid tunction 

test, infhK IBlll el al: 1 tetanus 

111nd diphther-ia booster and 

education, administered or 

ordered by your doctor when 

not covered by Medicare 

Firat $120 each 

calendar y~ar 

Additiond charges 

*Medicare benefits are 
latest Guide to Health 

MAR Notice No. 6-108 

MEDICARE PAYS 

$0 

$0 

PLAN PAYS 

$0 

80' to 11 lt fetirne 

l'!'lo!l-1Cimum benefit of 

$50,000 

YOU PAY 

$250 

20\ and 

amount" Qver 

the $50, ooo 
life-tim• 

maxil'l'lom 

$0 $120 $0 

$0 $0 All C08tll 

subject to change Please consult the 
Insurance for PeQple with Medicare. 
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(g) PLAN F or HIGH DEDUCTIBLE PLAN F 

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

*A benefit period begins on the first day you receive service as an 
inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care in any other facility for 60 days in a row. 
**Ibis high deductible plan pays the same or offers the same benefits as 
plfP F after ong baa paid a calendar ygar ($1500) dgductible Benefits from 
the hi;h dgductible plan F will not begin until out-of-pocket expenses are 

$1500. ~Jt-qf~ppcket exggnaes for thi& deductible are exPenses that wpuld 
ordinarily be ptid by the policy This inpludes the Medicare deductibles 
for Part A and part B but does not inclyde the plan•s separate fgreign 
troycl emergency deductible. 

SERVICES 

HOSPITALIZATION* 

Se"'ipri vne roont and board, 

gtrn•ral nursing and ~niscel

laneou• services and 

•upplh• 

Fint liD day,s 

Glat thru 90tl1 d~y 

nat day 11nd after: 

---While using 60 lifetime 

reserve days 

-- -Oncft litetime reserve 

dayllll are used: 
---Additional 365 days 

---Beyond the addi tiona! 

ltiS day• 

SKILLED NURSING 

FACILITY CAR.£• 

You must meet Medicare' • 

re~irements, including 

having been in a hospital 

for at least l days and 
ent•red a Hedic:are~approved 

MEDICAAE PAYS 

All but 

${6.6.511(1) 

Ia) J 
All but 

${6.6 511111 

lbll a day 

All but 

$l6.6.Slllll 

(c) I a day 

$0 

$0 

fac:ility within JO days All approved 

after leaving the hospital 

Firat 20 days 

21st thru lOOth day 

1018t day and ,after 

Continued on next pa9e 

17-9/10/98 

All but 

$(6.6.511(1) 

ldl I /day 

$0 

AfTER YOU PAY $150Q IN AQDITION TO $1500 

peDUcrtBLB u PLAN PAYS DEDUCTIBLE u YOU PAY 

${6.6.51110 

(a) I (Part A 

deductible} 

$[6.~>-Slllll 

lbl I a day 

${6.6.511{1) 

(c) I a day 

lOOt ot Medicare 

eligible expenses 

$0 

$0 

Up to ${6.6 511(1) 

(dJ I a day 

$0 

$0 

$0 

$0 

$0 

All costs 

$0 

$0 

All costs 
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SERVICES 

BLOOD 

First 3 pintm 

Additional amounts 

MBDIC'AAB PAYS 

$0 

100\ 

ttoSPtCE CARE All but very 

Available aa long as your limited 

doctor certifies you 41.re c:oinsurance for 
terminally ill t~od you elect out~ 

to receive thea., Rervices pat. lent drugs and 

inpatient reapit., 

MAR Notice No. 6-108 

AfiQ X9Y fAX $15QQ IH AOOIIIQH m $1 :jQQ 

QEDUCIIBl.l ., PLAN ~AYS QA>UCTIRLB u YOU P-AY 

3 pints 

$0 

$0 

$0 

$0 
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PLAN F or HIGH DEDUCTIBLE PLAN F 

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR 

*Once you have bean billed $100 of Medicare-approved amounts for covered 
services (which are noted with an asterisk), your Part B deductible will 
have been met for the calendar year. 
**This high deductible plan pays the same or offera the same benefits as 
plan F oftcr pne has paid a calendar year f$1500) deductible Benefits from 
the high deductible plan F will ngt begin yntil out-of-pocket expenses are 

$1500. out-of-pocket expenses for this dgductible are expenses that woyld 
ordinarily be paid by the policy This includes the Medicare deductibles 
fa~ Part A and Part B but dges not include the plan's sepaxate forgign 
~ ti,.,I,.~Hhl 

SERVICES 

MEDICAL EX~ENSES -

IN OR OUT OF THE HOSPITAL AND 

OUTPATIENT HOSPITAL lltEATMENT, 

auch •• phyaicbn • a &et;vioes, 

inpatient and outpatient 

medh:al -.nd surgical 811!1rvices 

"'"d •upplica, physical and 

speech therapy, diagnostic 

tests, durable medical 

equipment, 

Pint $100 of Medicar-e 

appr-oved amounts• 

Remainder of Medicarl'l 

app.f"oved amounts 

Part B exceae charges 

(Above Medicar-e approved 

amounts) 

BLOOD 

Fir111t l pints 

Next $100 of Medicare 

a.ppr-oved -.mounts• 

Remainder- of Medicare 

•pproved amounts 

CLINlCAL LABORATORY SBkVICES 

- BLOOO TESTS FOR DIAGNOSTIC 

SERVICES 

17-9/10/98 

MBOtCARE PAYS 

$0 

Genl"'r.;tlly 80\ 

$0 

$0 

$0 

BOt 

lOOt 

&fTJB YOU pax $1500 

QIDllfTIBLE. u 

PLAN PJ.YS 

$100 (Par-t B 

deductible) 

Gener-ally 201 

$100\ 

All costs $100 

(Part 8 deducttble) 

20\ 

$0 

IN AliDITION TO $1500 

QEDlJCTIBLJt u YOU PAY 

$0 

$0 

$0 

$0 

$0 

$0 

$0 
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PLAN F or HIGH DEOUCIIBLE PLAN F 

SERVICES 

HOME HEALTH CARE MEDICARE 

APPROVED SERVICES 

Medicdly necessary skilled 

care 111erviees and medi~Gal 

supplies 

Durable medical equipment 

First $100 of 

Medicare app1Coved 

aMOunts• 

Remainder of 

Medicare approved amounte 

MAR Notice No. 6-108 

PARTS A & B 

MEDICARE PAYS 

lOOt 

$0 

80\ 

APTER von PAX StljQP 

DJWuc;tiRLI u 

PLAN PAYS 

$0 

$100 (Part 8 

deductible) 

20\ 

IN AQPJTJCW to 

~ 
pgpucrtat.1!j 

YOU PAY 

so 

$0 

$0 
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OTHER BENEFITS - NOT COVERED BY MEDICARE 

Sli:RVIC!i:S MEDICARE: PAYS PLAN PAYS YOU PAY 

FOR8IGN TRAVEL -

MOT C:QVPSD BY MBDICARB 

Medically nec::~•••TY emergency 

care aervices beginning during 

tho firat 'o days of .,.,ch 
trip outeid• the USA 

Pint $2SO e•ch 

calendar ye•r $0 $0 $250 

80\ to a lifetime 20\ and 

ma~imum benefit of amounts over 

R"autinder of chargea $0 sso, aoo the $50,000 

life-time 

maximum 

(h) through (j) will remain the same. 
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(k) PLAN J or HIGH pEDUCTIBLE PI.AN J 

MEDICARE (PART A) - HOSPITAL SERVICES - PER BENEFIT PERIOD 

*A benefit period begins on the first day you receive service as an 
inpatient in a hospital and ends after you have been out of the hospital and 
have not received skilled care in any other facility for 60 days in a row. 
**This high deductible clan pays the same or gffera the same benefits ae 
plan J after poe bas paid a calendar year ($1SOOl deductible Benefits frgm 
the high deduQtible plan J will not begin until out-of-pocket expenees are 

$1500. Qut-gf-popket expenaeg for this deductible are expenses that wquld 
ordinarily be paid by the policy This includes the Medicare deductible& 
for Part A and Part B but does not inclyde the plan's separate foreign 
trayel emep;ency deductible 

SERVICES 

HOSPITALIZATION• 

Semiprivate room and board, 

general nursing and miscel

laneous servi cea and supplies 

Firat GO days 

Hat thru 90th day 

9ht day and after: 

---While uaing 60 

lifetime reserve days 

---Once lifetiltle reserve days 

are used: 

---Additional 365 days 

---Beyond the additional 

365 days 

SKILLED NURSING 

FACILITY CARE• 

You mua:t meet fo'ledic::are' s 
requirements, including having 

been in a hospital for at 

least J days and entered .11 

Medicare-approved facility 

within 30 days after ll'!aving 

the hospital 

Firat 20 days 

2lat thru lOOth day 

lOlst day and att~r 

Continued on next page 
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MEDlCARE PAYS AFTER you PAY $1SQQ 1M 1\PPIIIQN TO $1SQQ 

pgpuattu.g u Pl..AN PAYS QRQJJC'[IBIIS u YOU PAY 

All but ${6.6.511(1} (a)) (Part so 
SI6.6.Sllll) I A deductible) 

all 

All but $(6,1i.Sll(U $0 

$[6.6.511(1) ( lbll a day 

blla day 

All but S£6.6.511(1) (C)) a day $0 

$(6 6.511 (1) ( 

cl I a day 

100\ of Medicare 

so eligible ~xpenses $0 

$0 $0 All coats 

All approved $0 $0 

amounts 

All but uB to $ [6 6. Sll Ill (d) I $0 

$[6.G.Sll(l) { a. day 

dil/day 

so $0 All costs 
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SERVICES KEDICARB PAYS AFTD xoo pay $1SOo lN AtmlTlQN IQ $1500 

pmw;rtQLI u PLAN PA'iS DEQUCTI8LB .. YOU PAY 

BLOOD 

Fiut l pint• $0 1 pints $0 

Additiom1l amount• 100\ $0 $0 

HOSPIC& CARB All but Very 

Available •• long a• your limited 

doctor certifies you are coinsurancs 
tendnally ill and you elect for outT 
to receive theae aervice11 patient drugs 

and 

inpatient $0 Balance 
respite care 
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PLAN J or HIGH DEDUCTIBLE PIAN J 

MEDICARE (PART B) - MEDICAL SERVICES - PER CALENDAR YEAR 

•Once you have been billed $100 of Medicare-approved amounts for covered 
services (which are noted with an asterisk), your Part B deductible will 
have been met for the calendar year. 
**This high deductible plan pays the game Or offgra the same benefits DB 

pl•n J after one baa paid a calendar year ($1500) deductible Benefitn frpm 
the high deductible plan J will not begin until out-of-POcket exnenses ore 

$1$00. Qut-of~pocket expenaes tor this deductible are expenses that would 
ordinarily be naid by the policy this inplydea the Medicare deductibles 
for Part A and part B but dges not include the plan•s aeparatg foreigg 
travd ,,., 

SERVICES 

MEDICAL EXPENSES -

JN OR OU'i' OF THE fiOSPITAL AND 

OliTPATIEN1' HOSPITAL 

TREATMENT, 

such as physician's services, 

inpatient and outpatient 

medical and surgical a~rvices 

and supplies, physical and 

spe~r::h therapy, diagnostic 

tests, d1,1table medical 

equipn~ent, 

First $10Q of r-tedic::are 

approved ~mounts• 

Remainder of Medicare 

approved ClmQunts 

Pa~t R excess charges 

(Above Medicare <!lpproved 

11mountsl 

BLOOD 

First l pints 

Next $100 of r4edicare 

approved -.mounts• 

Remainder of Medicare 

approved amounts 

CLINICAL LABORATORY SERVICES 

-- BLOOD TESTS FOR DJ,a.GNOS'tlC 

SERVICES 

MAR Notice No. 6-108 

!"'EOICARE PAYS AFTER YOU PAX $1500 IN AQPITJON TO $15QO 

DEPUCTIBI.I • • PLAN PAYS P£PUCI18l.S * * YOU PAY 

$0 $100 (Part B 

deductible) 

Generally 90\ Generally 20\ 

so 

so 

so 

80\ 

lOOt 

$100\ 

All costs $100 IPart B 

deductibli!' l 

20\ 

$0 

$0 

So 

so 

so 

$0 

$0 

so 
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PLAN J or HIGH DEQUCTIBLE PLAN J 

PARTS A & B 

S&RVJCES MEDICARE PAYS AFTU YOU PAX $1500 IN APDITIQN TO $150Q 

HCi'41l illtALTH CAR& MIDICAAB 

M'PROV£0 SI<RVICIS 

Medically necessary skilled 
care aervices and medical 
aupplies 
Durable Medical equipment 

Fiut $100 of 

Medicare approved 

amounts• 
Remainder ot 

foledicare approved •~unts 

AT-P:CI41i: RECOVERY SERVICES-NOT 

COVERED BY MEDICARE 

Home care certified by your 

doctor, for personal care: 

duJ"ing t"ecov.,cy trom an 

injury or sickness for which 

Medicare· approved • Home Car., 

Treatment Ph.n 
,._~Benefit for each visit 

- -Numbet' of vieit.a covered 

(Must be received within 8 

\ll'e:eka of last. Medicare 

~pt""oved visitl 

--Calendar year maximum 

lOot 

so 

$0 

so 

$0 

QEPIJCIIBI.I u PLAN PAYS prnuaun.g ** YOU PAY 

$0 

$100 !Part B 

deductible) 

Actual charges to $40 a 

visit 

Up to the numhf!r of 

Medicare Approved 

visits, not to exceed 7 
each w~.,.,k 

$1,600 

$0 

so 

$0 

Balance 

OTHER BENEFITS - NOT COVERED BY MEDICARE 

FOREIGN TRAVEL 

NOT COVERED BY MEDICARE 

Medically necessary emergency 

~•re services beginning during 

the first 60 days of each 

t_.:-tp outlllide the USA 

Firat $2SO ecu:::h $0 $0 S2SO 
cahmdat" year 20\: and 

SOl to a lifetime amounts over 
Remainder of charges $0 maximum benefit of the $50, ooo 

$50,000 life·til'lle 

ma)(imum 
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SERVtCES 

EXTENOBD OUTP1t.TIRNT 

PRESCRIPTION DRUGS ~ NOT 

covmuro BY MEDlCARB 

Fi t"et $~50 f'!iich cal~ndar year 

next $6, ooo each calendar 
y~al" 

Ovll:!'r $G, ooo t!ach calendar 

yeor 

~PREVENTIVE MEDICAL C'AA-E 

BENEVJT·NOT COVERED BY 

MEDICARE 

~ some annual physic::d 

and preventive tests and 

af'!rvicea such as: ~ 

tteealt blee& test, digital 

rectal exam, ~ 

hearing screening, dipstick 

urinalysill, diabetes 

scre~ning, thyroid function 

teet, '-"fl ae ~a ehet' tetanus 

and diphtheria booster and 

education, administer~d or 

ordered by your doctor when 

not cov~rll"!d by Medicare 

first $120 each 

-2345-

MEDICARE PAYS AFl'BR YOU PAX $1$QO IN ADQITictl TQ U5QQ 

QlmJJCtlBLI u PLAN PAYS QIDYCIIBLI u YOU PAY 

$0 $0 $250 

$0 80t-$l, DOD calendar so• 
ye(lr maximuM benefit 

$0 $0 

All cons 

C-!~lrndar year $0 $1-20 $0 

Additional charg~a $0 $0 All co.~;~t11 

H*Medicare benefits are subject to chanse Please consult 
the latest Guide to Health Insurance for People with Medicare 

AUTH: 
IMP: 

Sec. 33-1-313, 33-22-904, and 33-22-907, MCA 
Sec. 33-15-303 and 33-22-901, MCA 
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6 6 519 STANDARDS FOR MARKETING (1) through (f) will 
remain the same. 

(g) Provide to the enrollee appropriate disclosure 
statement(s) if the enrollee has accident and sickness 
insurance. These statements must be identical to the 
disclosure statements in Appendix C of the NAIC Model 
Regulation To Implement The NAIC Medicare Supplement Insurance 
Minimum Standards Model Act, Aptil 1!1!15 June 1998, with the 
cortections contained in the Health Care Financing 
Mministtation letteL La InsuLance Commissioners, dated March 
!1, 1!1!16. These disclosure statements are hereby adopted and 
incorporated by reference. These disclosure statements may be 
obtained by writing to the Montana Insurance Commissioner, P.O. 
Box 4009, Helena, Montana 59604-4009. 

AUTH: 
IMP: 

(2) through (3) will remain the same. 

Sec. 33-1-313, 33-18-235, and 33-22-904, MCA 
Sec. 33-15-303, 33-18-235, and 33-22-901 through 33-
22-924, MCA 

3. The new rule proposed for adoption provide as 
follows: 

Rule I GUARANTEED ISSUE FOR ELIGIBLE PERSONS 
(1) The following are general provisions relating to 

guaranteed issue of Medicare+choice plans: 
(a) Eligible persons are those individuals described in 

(2) who apply to enroll under the policy not later than sixty
three days after the date of the termination of enrollment 
described in (2), and who submit evidence of the date of 
termination or disenrollment with the application for a 
medicare supplement policy. 

(b) With respect to eligible persons, an issuer shall not: 
(i) deny or =ndition the insurance or effectiveness of a medicare 

supplement policy described in (3) that is offered and is 
available for issuance to new enrollees by the issuer; 
(ii) discriminate in the pricing of such a medicare supplement 
policy because of health status, claims experience, receipt of 
health care, or medical condition; and (iii) impose an 
exclusion of benefits based on a preexisting condition under 
such a medicare supplement policy. 

(2) An eligible person is an individual described in any 
of the following paragraphs: 

(a) The individual is enrolled under an employee welfare 
benefit plan that provides health benefits that supplement the 
benefits under medicare, and the plan terminates, or the plan 
ceases to provide all such supplemental health benefits to the 
individual; 

(b) The individual is enrolled with a Medicare+Choice 
organization under a Medicare+Choice plan under Part c of 
medicare, and the individual disenrolls from a Medicare+Choice 
plan because: 

(i) .The organization's or plan's certification has been 
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terminated or the organization has terminated or otherwise 
discontinued providing the plan in the area in which the 
individual resides; 

(ii) The individual is no longer eligible to elect the 
plan because of a change in the individual's place of residence 
or other change in circumstances specified by the secretary, 
but not including termination of the individual's enrollment on 
the basis described in section 1851(g) (3) (B) of the federal 
Social Security Act (where the individual has not paid premiums 
on a timely basis or has engaged in disruptive behavior as 
specified in standards under section 1856), or the plan is 
terminated for all individuals within a residence area; 

(iii) The individual demonstrates, in accordance with 
guidelines established by the secretary, that: 

(A) The organization offering the plan substantially 
violated a material provision of the organization's contract 
under this part in relation to the individual, including the 
failure to provide an enrollee on a timely basis medically 
necessary care for which benefits are available under the plan 
or the failure to provide such covered care in accordance with 
applicable quality standards; or 

(B) The organization, or agent or other entity on the 
organization's behalf, materially misrepresented the plan's 
provisions in marketing the plan to the individual; or 

(C) The individual meets such other exceptional 
conditions as the secretary may provide. 

(c) The individual is enrolled with: 
(i) An eligible organization under a contract under 

section 1876 (medicare risk or cost); 
(ii) A similar organization operating under demonstration 

project authority, effective for periods before April 1, 1999; 
(iii) An organization under an agreement under section 

1833(1) (A) (health care prepayment plan); or 
(iv) An organization under a medicare select policy. 
(d) The enrollment ceases under the same circumstance 

that would permit discontinuance of an individual's election of 
coverage under the first sentence of section 185l(e) (4) of the 
federal Social Security Act as delineated above in (2) (b) . 

(e) The individual is enrolled under a medicare 
supplement policy and the enrollment ceases because: 

(i) Of the insolvency of the issuer or bankruptcy of the 
nonissuer organization; or 

(ii) Of other involuntary termination of coverage or 
enrollment under the policy; . 

(iii) The issuer of the policy substantially violated a 
material provision of the policy; or 

(iv) The issuer, or an agent or other entity acting on the 
issuer's behalf, materially misrepresented the policy's 
provisions in marketing the policy to the individual. 

(f) The individual was enrolled under a medicare 
supplement policy and terminates enrollment and subsequently 
enrolls, for the first time, with any Medicare+Choice 
organization under a Medicare+Choice plan under Part C of 
medicare, any eligible organization under a contract under 

MAR Notice No. 6-108 17-9/10/98 



-2348-

section 1876 (medicare risk or cost), any similar organization 
operating under demonstration project authority, an 
organization under an agreement under section 
1833(a) (1) (A) (health care prepayment plan), or a medicare 
select policy. 

(g) The subsequent enrollment under (f) is terminated by 
the enrollee during any period within the first twelve months 
of such subsequent enrollment (during which the enrollee is 
permitted to terminate such subsequent enrollment under section 
1851(e) of the federal Social Security Act), 

(h) The individual, upon first becoming eligible for 
benefits under Part A of medicare at age 65 or older, enrolls 
in a Medicare+Choice plan under Part C of medicare, and 
disenrolls from the plan not later than twelve months after the 
effective date of enrollment. 

(3) The following describe the type of medicare 
supplement policy which must be issued to an eligible person: 

(a) An eligible person defined in (2) (a), (2) (b), 
(2) (c), or (2) (d) is entitled to the issuance of a medicare 
supplement policy with any level of benefits up to the level 
of the previous policy without underwriting. If such an 
eligible person chooses a medicare supplement policy with a 
higher level of benefits than the previous policy, the issuer 
may underwrite the new policy. 

(b) An eligible person defined in (2) (e) is entitled to 
the issuance of the same medicare supplement policy in which 
the eligible person was most recently enrolled, if available 
from the same issuer, or, if not available, a policy described 
in (3) (a). 

(c) Section (2) (f) shall include any medicare supplement 
policy offered by any issuer. 

(4) The following establish standards for notification 
upon termination and disenrollment: 

(a) At the time of an event described in (2) of this rule 
because of which an individual loses coverage or benefits due 
to the termination of a contract or agreement, policy, or plan, 
the organization that terminates the contract or agreement, the 
issuer terminating the policy, or the administrator of the plan 
being terminated, respectively, shall notify the individual of 
his or her rights under this rule, and of the obligations of 
issuers of medicare supplement policies under (1) . such notice 
shall be communicated contemporaneously with the notification 
of termination. 

(b) At the time of an event described in (2) of this rule 
because of which an individual ceases enrollment under a 
contract or agreement, policy, or plan, the organization that 
offers the contract or agreement, regardless of the basis of 
the cessation of enrollment, the issuer offering the policy, or 
the administrator of the plan, respectively, shall notify the 
individual of his or her rights under this rule, and of the 
obligations of issuers of medicare supplement policies under 
(1) . Such notice shall be communicated within ten working days 
of the issuer receiving notification of disenrollment. 

AUTH: Sec. 33-1-313 and 33-22-904, MCA 
IMP: Sec. 33-22-904, MCA 
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4. REASON: The Commissioner is making changes in these 
rules in order to comply with federal mandates primarily 
required under the Health Insurance Portability and 
Accountability Act and the Balanced Budget Act of 1997 (Public 
Law 105-33). 

S. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Clyde Dailey, Montana Insurance Department, P.O. Box 4009, 
Helena, Montana 59604, no later than October 16, 1998. 

6. The State Auditor's Office will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the office no later than 5:00p.m., 
September 28, 1998, to advise us as to the nature of the 
accommodation needed. Please contact Darla Sautter at 126 
North Sanders, Mitchell Building, Room 270, Helena, Montana, 
59620; telephone (406) 444-2726; Montana Relay 1-800-332-6148; 
TDD (406) 444-3246; facsimile (406) 444-3497. Persons with 
disabilities who need an alternative accessible format of this 
document in order to participate in this rule-making process 
should contact Darla Sautter. 

7. Gary Spaeth has been designated to preside over and 
conduct the hearing. 

8. The State Auditor's Office maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request which 
includes the name and mailing address of the person to receive 
notices and specifies whether the person wishes to receive 
notices regarding insurance rules, securities rules, or both. 
Such written request may be mailed or delivered to the State 
Auditor's Office, P.O. Box 4009, Helena, MT 59604, faxed to 
the office at 406 44-3497, or may be made by completing a 
request form a y rules hearing held by the State Auditor's 
Office. 

B~,Bblill 
Russe 11 B. Hi 11 
Rules Reviewer 

Certified to the Secretary of State this 31st day of August, 
1998. 
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BEFORE THE BOARD OF HEARING AID DISPENSERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to unprofessional conduct and ) 
continuing educational require-) 
mente ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.20.408 UNPROFESSIONAL 
CONDUCT AND 8.20.501 
CONTINUING EDUCATIONAL 
REQUIREMENTS 

1. On October 5, at 1:00 p.m., a public hearing will be 
held in the Division of Professional and Occupational Licensing 
Conference room, Lower Level, Arcade Building, 111 North 
Jackson, Helena, Montana, to consider the proposed amendment of 
the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8 20 408 UNPROFESSIONAL CONPUCT For the purpose of 
implementing the provisions of Title 37, chapter 1, MCA, and in 
addition to the unprofessional conduct provisions set forth at 
37-1-316, MCA, the board defines unprofessional conduct as 
follows: 

(1) through (22) will remain the same. 
(231 failins to suggly continuing education documentation 

as requested by the audit procedure set forth in ARM 8.20.501 
g~ supplying mlsleadins, incgmplete or false infgrmation 
relative to cgntinuing educatign taken by the licensee." 

Auth: Sec. 37-1-319, 37-16-202, MCA; ~. Sec. 37-16-411, 
MCA 

REA.SON: 'lbe lloard pro~ses to amend A~ 8.20.501 to provide for a 
method of auditing licensees for compliance with continuing 
education requirements. Pursuant to 37-1-305 and 37-16-407, 
MCA, the Board is authorized to adopt rules relative to 
continuing education including reporting requirements. It is 
grounds for license discipline under 37-16-411, MCA, to violate 
any provisions of Title 37, chapter 16, MCA, including 
submission of proof of meeting continuing education 
requirements. On that basis, the Board proposes the above rule 
amendment to clarify that failure to provide proof in the form 
specified by the board is grounds for license discipline. 

"8 . 2 0 . 501 CONTINUING EDUCATIONAL REOUI REMENTS ( 1 ) The 
licensee must p~:e11ent evidence !lati!lfac::tory to the boatd of 
having submit an affidayit. subscribed and swgrn, statins that 
the licensee completed at least ~ ~ clock hours of continuing 
education. such evidence must be presented by June 30th of 
each year. 
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121 Tbe board will conduct an audit of licensee's 
continuing effi1cation affidayits on an annual basis. Each year, 
the board will chgose. at random, 30t of licensees to audit 
Thpge licenseeg shall submit evidence of complet:lgn pf 
cpntimJing educatign cpurges ag eet fgrth in the affidavit. 
Requested evidence sball he received in the bgard's office 
within 10 days of receipt gf the nptice tg submit. 

(2) through (7) will remain the same, but will be 
renumbered (3) through (8) .• 

Auth: Sec. 37-16-202, MCA; 1M2, Sec. 37-16-404, MCA 

REASON· Pursuant to 37-1-306, MCA, the Board is authorized to 
adopt rules pertaining to the acquisition of continuing 
education. An integral part of the renewal process is the 
submission of proof of continuing education completion. The 
Board determined that, based on staff workload and the time 
involved in a lOOt review, that the prudent course is to audit 
a stated percentage of licensees for compliance. 

The amendment to 10 clock hours is simply because the 
number was not changed in a past rulemaking effort. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
September 20, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Cheryl Smith, 
Board of Hearing Aid Dispensers, 111 N. Jackson, P.O. Box 
200513, Helena, Montana 59620-0513; telephone (406) 444·5433; 
Montana Relay 1·800-253-4091; TDD (406) 444-2978; facsimile 
(406) 444-1667. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Cheryl 
Smith. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Hearing Aid Dispensers, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, or by facsimile, number (406) 444-
1667, to be received no later than 5:00p.m., October 8, 1998. 

5. R. Perry Eskridge, attorney, has been designated to 
preside over and conduct this hearing. 

6. Persons who wish to be informed of all Board of 
Hearing Aid Dispensers administrative rulemaking proceedings or 
other administrative proceedings may be placed on a list of 
interested persons by advising the Board at the hearing or in 
writing to the Board of Hearing Aid Dispensers, 111 North 
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Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or by 
phone at (406) 444-5433. 

BOARD OF HEARING AID DISPENSERS 
DUDLEY ANDERSON, CHAIRMAN 

BY: ~· VLt -~p cwti:. 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, August 31, 1998. 
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BEFORE THE BOARD OF PHARMACY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
practice of pharmacy 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE OF 
PHARMACY 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On October 10, 1998, the Board of Pharmacy proposes to 

amend, repeal and adopt rules pertaining to the practice of 
pharmacy. 

2. The proposed amendment of ARM 8.40.401, 8.40.404, 
8.40.414, 8.40.415, 8.40.502, 8.40.602, 8.40.606, 8.40.903, 
8.40.905, 8.40.907, 8.40.909, 8.40.1001, 8.40.1002, 8.40.1003, 
8.40.1004, 8.40.1005, 8.40.1203, 8.40.1207, 
8.40.1209, 8.40.1212, and 8.40.1215 will read as 
follows: (new matter underlined, deleted matter interlined) 

"8.40.401 DEFINITIONS (1) 'fhe p:cactice of pharmacy is 
that profession, which is concerned with the art and science of 
prepa:cing hom nataxal and synthetic soarces suitable and 
convenient nilitex ials foL distribntion !!ltd nse in the tteatment 
and pteoention of dh!lease. It embtaces a knowledge of the 
identifications, selection, pharn~ttcologic action, pLese:cvation, 
combination, analysis, and standaLdization of drngs and 
mt!dicines. It sll!lo inclades theh p:copet and l!lafe distLibution 
and Ui!IE whetheL dispensed on the prescription of a lice used 
phyl!lician, dentil!lt, oL dispensed OL sold directly to the 
C:tlstumet. 

(a) In the aLt of compoanding and dispensing a 
prel!lcriptiou, the following pLocedaLes aLe necessaLy. 

Ill to compoand, ptepate, ot n•ix the ing:cedients, weigh, 
meal!lute, or coant the ing:cedients, package and label the 
contents of the p:t:escription. 

(b) tfnde:c 'f'itle 3'1, chapte:c '1, section 3'1 '1 361(2), MCA, 
these a:ce the daties of a registe:ced phatmacist OL an intern 
phaLniS:Cil!lt, andeL the di:cect supeLoision of a Legisteted 
phaLUIS:Cil!lt. 

(2) 'f'he ten• "dispenl!le • l!lhall mean the issuing of one OL 
more doses of a d:cag fot ni!le by a patient fo:c a legitin~ttte 
medical putpose on the otdet of a physician, dentist, 
podiatxil!lt, oete:ciua~:ian, 01 othe:c ~:egisteted p:ractitioner who 
il!l authorized to p:cescribe by the jurisdiction in which he ot 
she is licensed to p:cactice the p:cofession, and acting in the 
nsnal cou:tse of hi!r o:r bet p:tofession. Bispense includes 
receiving an ou1:l oLdeL, Ledaciug it pLomptly to writing, and 
placing it on file. flispense l!lhall also include the Lefilling 
of an oLder if !IO anthozho:ed. 
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(3) through (5) will remain the same, but will be 
renumbered (1) through (3). 

(4) •Dispense• means the icumin~ of one or more 
doses of a dru~ for use by a patient for a legitimate medical 
pm;pgse gn the grder of a physician. dentist, podiatrist. 
veterinarian, gr ather registered practitioner whO is 
authorized to prescribe by the jurisdiction in wbich he or she 
ig licensed to practice the profeggign, and acting in the usual 
courge of his or her profesgign. Digpenge includes receiving 
AD oral order, redycin~ it promptly to writin~, And placing it 
on file pispense shall also include the refilling of an order 
if so Authorized. 

(6) through (8) will remain the same, but will be 
renumbered (5) through (7). 

(!I) "Non reaident pharmacy" means a pltauuac:y located 
outaide Montana. 

(18) "Patient couuseling• nteans the oral couauunicatiou by 
the pharn~acist of iufotlllation, aa defined iu the rules of the 
board, to the patieut or caregiver, in ozdet to impxoue therapy 
by ensuring proper uae of drugs and deoices. 

(:1:1) "Phau~aceutical care• is the pxouil!!lion of drag 
therapy and othet phau~acentical patient caxe seroicea intended 
to achieue ontCOIIteS related to cute or prevention of a diaease, 
elimination or xednction of patient· 11 symptont!l, or arresting or 
slowing of a d:iseaee pzocei!!U!. Pha:nuaceutical ca:r:e iucladel! th@ 
judgnent of a pharn~acist in diapenaing an eqniualeut dxng o:r: 
deuice in :r:esponse to a prescription d:r:ng o:r:dez, after 
appropriate couannnication with the preecriber and the patient. 

(12) through (13) (b) will remain the same, but will be 
renumbered (B) through (91 (b). 

(14) "Ptol!!lpecthe drug reuiew• mean!! a reuiew of the 
patient's drag therapy reco:r:d and p:teecription drag orde:t, as 
establiahed in the tales of the board, prior to dil!lpensing.• 

Auth: Sec. 37·7-201, MCA; lME. Sec. 37-7-102, 37-7-201, 
37·7-301, 37-7-406, MCA 

RRA$0N: The proposed amendments will delete some definitions 
which are not used elsewhere in the rules, and are therefore 
unnecessary. Other definitions are included elsewhere in the 
rules, and it is not necessary to list them in the definition 
rule. 

"8.40.404 FEE SCHEDULE 
(1) through (13) will remain the same. 
114! Multigtate Phapnacy ,Juriaprudence 

Examination IMPJEl exam fee (NA8P ~ $85: ~ 
board ~ $15 l 

(14) through (20) will remain the same, but will be 
renumbered (151 through (21) .• 

Auth: Sec. 37-1·134, 37-7-201, 58 32 :1:83, MCA; 1M2, Sec. 
37-1·134, 37-7-201, 37-7-302, 37-7-303, 37-7-321, 37-7-703, MCA 
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REASON: The proposed amendment will add a fee for the 
Multistate Pharmacy Jurisprudence Exam (MPJE). The new fee is 
necessary as the Board will be using a new, computerized 
multistate jurisprudence exam beginning in 1999. The previous 
paper and pencil jurisprudence exam did not have as many costs 
associated with its administration. The new fee will 
accurately reflect the costs of the new MPJE exam. 

"8.40.414 LEGAL SUSPENSION OR REVOCATION (1) through 
(3) (a) will remain the same.• 

Auth: Sec. 37·7·201, MCA; lME, Sec. 37·7·201, 3~ 9 311, 
37·7·321, MCA 

REASON: The proposed amendment will delete reference to a 
statute which was repealed. The statute is therefore no longer 
appropriate for the rule. -

" 8. 40. 415 S!tSP!iiN9I6N 6R RB\'6Ci<Tiett SR699 !PM9Rtcbi'fX 
UNPROFRSSIONAL CONDUCT tH Fo:; the putpose of implen~entirt9 
Hie proni!i:rotii!i ot=¥f:;:ii 3HHl, !Weft, tihe board defines ---gross 
iunozality" •unprofessional conduct • as follows: 

l!ltat knowingly engaging in any activity which violates 
state and federal statutes and rules governing the practice of 
pharmacy; 

(2){bt- knowingly dispensing an outdated or questionable 
product; 

_illtet knowingly dispensing a cheaper product and charging 
for a more expensive product; 

illfdt- kitowingly charging for more dosage units than i-e~ 
actually dispensed; 
ill tet- knowingly altering prescriptions or other records 

which the law requires pharmacies and pharmacists to maintain; 
l§ltf+ knowingly dispensing medication without proper 

authorization; 
Jlltgt kknnooww±inn~g~lvy defrauding any persons or government agency 

receiving pharmacy services; 
(h) and Iii will remain the same, but will be renunbered (81 & 191 • 

_1!_Ql_ ffi- knowingly buying, selling, purchasing or trading any 
prescription drug samples or offering to sell, purchase or 
trade drug samples. A •drug sample", as used herein, is 
defined to mean a unit of a prescription drug which is not 
intended to be sold and is intended to promote the sale of a 
drug. Auth: Sec. 37·1-319, 37-7-201, MCA; IMP_, Sec. ~ 
~ 37-1·316, MCA 

REASON: The proposed amendment will delete the word 
"knowingly" from the unprofessional conduct rules, as this 
creates a higher standard and burden of proof in prosecuting 
under the rule. The board is not required to use a criminal 
standard in which intent must be proven, to impose license 
disciplinary sanctions against their licensees. Instead, the 
board will rely on the general unprofessional conduct standards 
set out in 37-1-316, MCA, and implement these additional 
standards unique to the practice of pharmacy. 
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"8.40.502 
alternative to 
automated data 
record-keeping 
met: 

AUTOMATED DATA PROCESSING SYSTBMS (1) As-1m 
procedures iu ARM 8.46.561 and 562, aAn 
processing system may be employed for the 
system, if the following conditions have been 

(a) will remain the same. 
(b) Such inforn~ation ehall iuelade, but not be limited to 

the ptesctiption requirements and teeords of dispensing as 
iudieated in AftM 8.46.561 and 562. 

(c) through (f) will remain the same, but will be 
renumbered (b) through (e) .• 

Auth: Sec. 37-7-201f2Tt±t, MCA; lMR, Sec. 37-7-20liZT, 
MCA 

RRASQH: The proposed amendment will delete outdated language 
on automated data processing systems. All pharmacies rely on 
computerized systems to track patients and medications and 
maintain records. The rule will be amended slightly to reflect 
the universal use of these systems. 

• 8. 40. 602 SANITATION AND EQUIPMENT REffillREMENTS 
(1) through (3) (c) will remain the same. 
(d) motors mortars and pestles - at least one glass 60 

mls, and at least one glass 240 mls~; 
(e) through (h) will remain the same. 
(i) one prescription counter with sufficient drawers 

and/or storage space; and 
(j) suitable refrigeration (if biologicals are stocked)7~ 

(kl reference text • 
Auth: Sec. 37·7·201, MCA; lME, Sec. 37-7-201TZTfbt, MCA 

REASON: The proposed amendment will correct a spelling error 
in (3) (d) and add (k) requiring reference manuals in all 
pharmacies. Pharmacy registration applicants have been 
notified of this reference text requirement for many years, but 
it has not been listed as required items in a pharmacy. The 
board will not list specific reference texts, but will 
recognize several adequate texts, and allow acceptance of new 
texts as they are published. 

"8.40.606 PHARMACIST-IN-CHARGE CHANGE (1) When the 
registered pharmacist charged with the management of a pharmacy 
leaves the employment of such pharmacy, he the pharmacist will 
be held responsible for the proper notification to the board of 
such termination of ~ services. 

(2) will remain the same.• 
Auth: Sec. 37-7-201, MCA; IM£, Sec. 37-7-32liZT, MCA 

REASON· The proposed amendments will make the language of the 
rule gender neutral. 

"8.40 903 INTERNSHIP REQUIREMENTS (1) through (10) will 
remain the same. 
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(111 An intern will be allowed two yeau1 plu!l one meeting 
of the board six months after taking the theoretical NADPLEX 
examination to complete his or her internship. The above time 
may be extended, subject to the approval of the board, if 
extenuating circumstances prohibit completion in the above 
prescribed time.• 

Auth: Sec. 37·7·201, MCA; IMf, Sec. 37-7-201, MCA 

REASON• The proposed amendment will change the amount of time 
an intern will be allowed for completion of the internship 
after taking the NABPLEX exam for licensure. Internship is 
intended as an experience-gaining situation, and should be 
completed or mostly completed before the applicant takes the 
licensure exam. Since the NABPLEX exam is now computerized, 
the applicants have much more flexibility in scheduling the 
exam, and should be able to do so at or near the completion of 
their internship. 

•a 40.905 APPROVED INSTBllCTION A&EAS (1) through (21 (a) 
will remain the same. 

(b) no deficiencies relevant to the observance of all 
federal, state and municipal laws and regulations governing 
any phase of activity in which the pharmacy is engaged.-and~ 

(c) additional available reference material!! and 
profes!lional publication!! and literature other than those 
required by minimunt l!!tandard!l. 

(3) will remain the same. 
(4) In!lttuction received in area!! othet than retail 

or hospital will be of an acceptable natate as to assnre the 
board that sach instr action will eont:dbnte to the intern ·s 
qualifications fox licensure.• 

Auth: Sec. 37-7-201, MCA; IM£, Sec. 37-7·201, MCA 

REASON: The proposed amendments will update the approved 
instruction areas for internship completion by deleting 
unnecessary general requirements such as reference materials, 
and deleting a reference to •other areas• which is not used by 
intern applicants. 

"8.40 907 OUT-OF-STATE INTERNSHIP (1) and (2) will 
remain the same. 

(3) Certification of the training area and the preceptor 
shall be made to the board by the that state's board of 
pharmacy of the reciprocal state.• 

Auth: Sec. 37·7·201, MCA; !Mf, Sec. 37·7-201+2T+fr, MCA 

REASON· The proposed amendment will update the language on 
out-of-state internships to delete the reference to 
•reciprocity,• as reciprocity is not used by the board in 
evaluating out-of-state internship experience. 
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"8.40.909 REVOCATION OR SUSPEHSIQN OF CERTIFICATE 
(1) A certificate may be suspended or revoked by 

violation of any statute or rule, or failing to comply with 
approved program after due notice. 

(2) will remain the same.• 
Auth: Sec. 37-7-201, MCA; !ME, Sec. 37-7-201tz+ifT, ~ 

MCA 

RBASON· The proposed amendment will make the language of (1) 
consistent with (2), and allow the board more flexibility in 
determining an appropriate sanction against a certificate 
holder. The amendment will also correct a citation in the 
implementing section, and delete a reference to a repealed 
statute. 

•8.40.1001 REOUIRSMENIS (1) will remain the same. 
(2) The board will tequite 1.5 C.f!.U. from the petiod of 

d'snn1uy 1, 1998 to d'une 38, 1986, snd thereaftex will required 
1.5 c~E~U7 for each fiscal year. 

(a) through (3) will remain the same." 
Auth: Sec. 39 9 385 37-1-319, MCA; !ME, Sec. 39 9 384 37-

1-306, MCA 

RBASON: The proposed amendment will delete an outdated 
timeframe for CEU, and will amend the authority and 
implementing sections to delete references to statutes which 
have been repealed. 

"8.40.1002 SU8JECTS (1) through (1) (c) will remain the 
same. n 

Auth: Sec. 39 9 365 37-1-319, MCA; lM£, Sec. 39 9 384 ~ 
l..:..3.Jl.fi., MCA 

"8.40.1003 APPROVED PROGRAMS (1) through (3) will remain 
the same.• 

Auth; Sec. 39 9 365 37-1-319, MCA; lM£, 39 9 364 ~ 
J.!l..fi., MCA 

"8.40.1004 RENEWAL NOTICE AND APPLICATION (1) through 
(2) (a) will remain the same.• 

Auth: Sec. 39 9 385 37-1-319, MCA; lM£, Sec. 39 9 364 ~ 
l..:..3.Jl.fi., MCA 

"8.40.1005 NON-COMPLIANCE (1) will remain the same." 
Auth: Sec. 39 9 365 37-1-319, MCA; lME, Sec. 39 9 363, 

~ 37-1-306, MCA 

RE~90N: The proposed amendments to ARM 8.40.1001, 8.40.1002, 
8.40.1003, 8.40.1004 and 8.40.1005 will delete references to 
statutes which have been repealed, and insert the correct 
citations from the Uniform Professional Licensing Act. 

"B 40 1203 REOUIREMENIS FOR REGISTRATION (1) !YeLx= 
penon who manafact:nreo dht:ribnt:ee. ox di:speueee any 
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d!!;ngergp:a drug wit bin thia at!!;te gmat ... gbtda !tDDP:!tlly It 
gegiatt!!;l ion leaned by the deput ""'ill in ace mdauce with bga&cl 
~ 

(a) Pengue eo re;illteged h) the hoard ehall be anthorh:ed 
to l!anufO;cta&e. dhstdhp:te. diapenae. ox qwdp:ct &eaeo&di 
Nith dan;egoaa d&n;a •.. tQ the extent alltho&Jzed by thei& 
regillt&align !!;nd in c pnfgtxuity with gt he& pt gvidgua of 
eections 56 32 181 throngh 58 32 313, MeA. 

(2) will remain the same, but will be renumbered (1) . 
(a) through (c) will remain the same. 
~ l2l The board shall register a person or entity to 

distribute dangerous drugs included in schedules I through V 
under the following conditions: 

(a) and (b) will remain the same, but the ending period in 
(b) will be changed to a semi-colon. 

(c) the category of distributor as above~stated shall 
include any person or entity who distributes dangerous drugs or 
samples thereof within the state of Montana and may include a 
manufacturer not otherwise required to be registered if such 
manufacturer also distributes dangerous drugs or samples 
thereof within the state of Montana":".;,. 

!dl representatives of drug manufacturers who distribute 
controlled substance samples to licensed practitioners shall he 
exempt from the rew1irement of registration 

+tt ..Lll. The board shall register a person to dispense any 
dangerous drug in schednle It thxongh V 0:1: to analyze or 
conduct research with narcotic dangerous drugs in schedules II 
through v upon the following conditions. 

(a) the applicant is a practitioner licensed nuder the 
laws of the state of Montana, 

(b) the applicant ie registered for such purposea 
pnrenant to the Federal Controlled Snbstances l\ct of 1!1.,8, 

(c) the applicant has nade making proper application and 
pa±d paying the applicable fee;-and 

(d) the category of dispenser as above stated shall 
inclnde individual dispenser!! !laclt as physicians, dentists, 
vete:dnarians, and podiatti!ltl!. 'fhe term dispenser shall also 
inclnde certified pharmacies. 

t5T Jil The board shall register a person to analyze or 
conduct research with dangerous drugs in schedule I, if: 

(a) through (d) will remain the same. 
(6) 'fhe board shall register an applicant to analyze 

dangerons drngl!l in schedules I and V if, 
(a) the applicant has fnruished the boatd evidence of 

registration fox such pnrpose paxsuant to the Federal 
eontrolled Sabstances l\ct of 1!1.,8, and 

(b) the applicant has made pzoper application and paid 
the applicable fee.• 

Auth: Sec. 50·32-103, MCA; IM£, Sec. 50·32·306, ~ 
JJI.B., MCA 
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RBASON· The proposed amendment to (11 and (2) will delete 
unnecessary language which is already found in statute and 
repeated elsewhere in the rule. The addition of the words •or 
entity• throughout the rules will clarify that a person or 
entity may register under the Dangerous Drug Act, and are 
required by statute to do so. The proposed addition of (3) (d) 
will exempt representatives of drug manufacturers who are 
distributing samples to licensees from the registration 
requirement, as the board does not regulate this group of 
people. The amendment to (4) and (51 will clarify and simplify 
the registration for researchers. Finally, the proposed 
amendment to (6) will delete language no longer used by the 
board. 

•8.40.1207 APPLICATION FOR REGISTRATION OR RE· 
REGISTRATION (1) All applications for registration of-re
tegistration shall be made on forms designated or provided by 
the board and shall be filed with the Bl;loard of Phaunacists, 
flepartntent of eouwuerce, 1424 !lth Avenue, ltelena, Montana 5!1626. 

(21 Applications ehall be contpleted and contain all 
infouuatio11 called for on the tespective founs ptovided, except 
foz such infouuation which is not applicable, in •hi ell case 
this fact shall be stated. 

-t3 I 'fhe boatd may tequhe an applicant to subruit 
docWitents and Mtatameuts pet tiuent to the application to amend 
the application to n~ak:e it moze definite and certain. 

i41 Bach application and each additional docuntent or 
stateutent aiS u~ay be teqaired by the boa:t:d shall be signed by 
the applicant if an ind:j:uidual, by a general pattnex of the 
applicant if a paxtnezship, ot a11 officet of the applicant 
if a corporation or other entity. 

(a) 'fhis signatute will constitute the applicant's 
consent granting the board the tight of iniSpection ntentioned in 
rule~ 8.46.1216. 

(5) Any petson who il!l tequhed to be regil!ltered and who 
il!l not so tegiiSteted u~ay apply fot tegisttation at any time. 
~ 12l Forms for renewal will be mailed to each 

registered person apptoxiu~ately 46 or entity 30 days before the 
expiration date of h±s ~ registration at h±s ~ last known 
address. The applicant is required to notify the board of 
current changes of address within 10 days. Pailure to tenew 
Mhall rel!lalt in the auton~atic expiration of the liceniSe on the 
exphation date. 

i-'ft lll tftlile new applications will be accepted at any 
time;- tl:he registration, when iiSeaed, shall be coniSideted to 
expire for any applicant on December 31 of the year for which 
the registration was issued. ~erefote, application fot 
renewal for the following yeat shall be accotding to the aboue 
procedure, regardlei!JI!I of when the original certificate was 
ii!JI!Iaed. 

!4! The registrant shall prominently display the 
certificate of registration to l;le visible to the pul;llic " 

Auth: Sec. 50-32-103, MCA; IME, Sec. 50-32-301, MCA 
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REASON• The proposed amendments will delete much unnecessary 
language in outlining the procedures to be followed in applying 
for registration. The amendment should make it easier for 
applicants to understand what is required of them. 

"8.40.1209 FEES (1) will remain the same. 
REGISTRATION ANNUAL FEE 
(a) through (c) will remain the same. 
(d) conduct research/anal~ze 50~ 
(e) analyze ~· 
Auth: Sec. 37·1·134, 37·7·201, 50-32-013, MCA; IME. Sec. 

37-1-134, 37-7-201, 37·7-303, 37·7·321, 50·32-103, MCA 

REASON: The proposed amendment will combine the research and 
analysis fee, as they are the same amount. 

"8.40.1212 REQUIRED RECOROS (1) and (1) (a) will remain 
the same. 

(li!) 'fhe registered indioidtu!l practitionez is not 
required to keep recorda with respect to dangerous drugs or 
sample" thereof li.,ted in schedule" II tluoogh V which he 
preacribee or adnciniaterl!l in the lawful conree of hie practice. 
lie ehall keep records, however, with reepect to such drnga that 
he diapettaea other than by pre8cribing ot adminietezing. 

(3) A practitioner ±1!1 not requited oz compelled to 
fnrniah the name ot identity of a patient ot research subject 
to the boa:td when the ptactitioner is othezwiae obligated to 
keep snch information confidential. 

(4) through (4) (b) will remain the same but will be 
renumbered {2) through (2) (b)." 

Auth: Sec. 50-32·103, MCA; IM£, Sec. 50-32-309, MCA 
REASON: The proposed amendments will delete unnecessary rule 
language to clarify the records requirement for the 
registrants. 

•8.40,1215 AQDITIONS, DELETIONS~~ RESCHEDULING OF 
DANGEROUS DRUGS (1) Whereas certain substances halfe been 
designated ae contzolled substances by the legi8lature of the 
state of Montana through enactment and ancendment of sections 
56 32 221 through 56 32 232, MCA, and wherea" the board 
considers that snch statntoxy enactncenta preempt the list of 
controlled snbstancee ae originally adopted and stated in ARM 
8.46.1215, thereby making it unnecessary to adopt and publi8h 
the statutorily cteated echedolea of controlled sob8tancee as 
a part of their rules, the board herein consents to the 
omieaion of the text of snch echedulea fr one the Administrative 
Roles of Montana. 

12) It is therefore the intent of tldi!l a:mendncent to 
incorporate the echedules ae teferred to in the above 
statntory sections, aa controlled l!labl!ltancee adopted by the 
bo-ard-;-

(3) Senerally, the contents of the abo11e l!ltated 
etatntory sections list the substances by certain schedules. 
Aeeigtnnent of a particular eabetance to a l!IChedole, ia bal!led 
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on a dete:o:rninatiou uade accoxdirlg to ce:o:tain c:o:ite:o:ia set oCit 
in those sections. 'ftte cout:o:olled snbstances a:o:e thexefo:o:e 
listed in schedules I tlaongh v set ont the:o:ein. 

(4) ~he al:>ove statCito:o:y sections xefex:o:ed to rray be 
foCind in the Montana Code Annotated, pa:o:t 2, ~itle 56, chaptex 
32, which nay be xeuiewed at the office of the Secxetaxy of 
State, capitol Bnilding, Helena, Montana oz at the office of 
the Boa:o:d of Pha:o:uacy, 1424 9th Averme, Helena, Montana 59626. 

(5) In addition to the contxolled substances identified 
and :o:efexxed to above, the boaxd has adopted, pnzsnant to the 
antho:o:ization in section 56 32 163, MeA, the following 
sabstances to be added, deleted or reschedCiled theteto. 

Ill The following controlled substances have been 
rescheduled or deleted by federal law: 

(a) through (6) (s) will remain the same.• 
Auth: Sec. 50-32-103, 50-32-203, MCA; ~. Sec. ~ 

~. 50-32-202, 50-32-203, 50-32-209, 50-32-222, 50-32-223, ~ 
~. 50-32-225, 50-32-226, 50-32-228, 50-32-229, 50-32-231, 
50-32-232, MCA 

REASON· The rule amendment will reflect the statutory 
amendments enacted by the 1997 Legislature. Many of the 
controlled substances are now listed in statute, and do not 
need to be repeated in rule. The rule will still contain those 
drugs re-scheduled by the FDA during the interim between 
legislative sessions in Montana. 

3. The Board proposes to repeal the following rules: 

ARM 8.40.410 (authority section 37-7-201, MCA; 
implementing section 37-7-102, 37-7-201), located at page B-
1139, Administrative Rules of Montana; 

ARM 8.40.412 (authority section 37-7-201, MCA; 
implementing section 37-7-102, 37-7-201), located at page B-
1140, Administrative Rules of Montana; 

ARM 8.40.501 (authority section 37-7-201, MCA; 
implementing section 37-7-201, MCA), located at page 8-1143, 
Administrative.Rules of Montana; 

ARM 8.40.701 (authority section 37-7-201, MCA; 
implementing section 37-7-102, 37-7-321, MCA), located at page 
8-1151, Administrative Rules of Montana; 

ARM 8.40.1201 (authority section 50-32-103, MCA; 
implementing section 50-32-101, MCA), located at·page B-1173, 
Administrative Rules of Montana; 

ARM 8.40.1202 (authority section 50-32-103, MCA; 
implementing section 50-32-101, MCA), located at page 8-1173, 
Administrative Rules of Montana; 

ARM 8.40.1204 (authority section 50-32-103, MCA; 
implementing section 50·32-302, MCA), located at page 8·1175, 
Administrative Rules of Montana; 

ARM 8.40.1205 (authority section 50-32-103, MCA; 
implementing section 50-32-306, 50-32-308, MCA), located at 
page 8-1175, Administrative Rules of Montana; 
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ARM 8.40.1206 (authority section 50-32-103, MCA; 
implementing section 50-32-301, 50-32-312, MCA), located at 
page 8-1176, Administrative Rules of Montana; 

ARM 8.40.1210 (authority section 50-32-103, MCA; 
implementing section 50-32-310, MCA), located at page 8-1178, 
Administrative Rules of Montana; 

ARM 8.40.1211 (authority section 50-32-103, MCA; 
implementing section 50-32-309, 50-32-310, MCA), located at 
page 8-1179, Administrative Rules of Montana; 

ARM 8.40.1214 (authority section 50-32-103, MCA; 
implementing section 50-32-311, 50-32-312, MCA), located at 
page 8-1180, Administrative Rules of Montana. 

REASON: The rules are being proposed for repeal as they 
contain outdated and unused language which the Board no longer 
uses or follows. The Board is following a legislative mandate 
to reduce rules by repealing those which are unnecessary. 

4. The proposed new rules will read as follows: 

"I TRANSFER OF LICENSE FRQM ANOTHER STAIB 
(1) Applicants seeking a license on the basis of having 

been examined and then issued a license by another state shall 
submit the following information to the board: 

(a) NABP transfer of licensure application; 
(b) proof of passing examination score on the NABPLEX 

examination; 
(c) verification of current licensure in good standing 

from all other states where licensed; and 
(d) appropriate fees. 
(2) In addition to the above, the applicant will be 

required to pass a jurisprudence examination designated by the 
board, to measure the competence of the applicant regarding the 
statutes and rules governing the practice of pharmacy. A score 
of not less than 75 shall be a passing score for this 
examination.• 

Auth: Sec. 37-7-201, MCA; !ME, Sec. 37-1-304, MCA 

REASON· The proposed new rule will outline the Board 
procedures for transfer of out-of-state license applicants to 
this state. The Board has allowed this transfer for many years 
under the NABP license transfer program, but has not previously 
put the requirements in rule form. This new rule will notify 
potential applicants of the process and requirements for 
license transfer into Montana. 

"II SCREENING PANEL (1) The board screening panel shall 
consist of three board members, including the two pharmacist 
members who have served longest on the board, and one public 
member who has served longest on the board. The board 
president may reappoint screening panel members as necessary at 
the president's discretion.• 

Auth: Sec. 37-7-201, MCA; IME, Sec. 37-1-307, MCA 
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RBASQN: The proposed new rule will clarify the board's 
screening panel make-up. The screening panel has been 
operational since the 1995 effective date of the Uniform 
Professional Licensing Act, but the board has not previously 
put this information in rule so it could be reviewed by all 
licensees or other interested persons. 

"III CQMPIAINI PROCEDURE (1) A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statutes or rules, and specifying grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. 

(3) Upon receipt of the written complaint form, the board 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee or 
license applicant complained about for a written response. 
Upon receipt of the licensee's or license applicant's written 
response, both complaint and response shall be considered by 
the screening panel of the board for appropriate action 
including dismissal, investigation or a finding of reasonable 
cause of violation of a statute or rule. The board office 
shall notify both complainant and licensee or license applicant 
of the determination made by the screening panel. 

(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings.• 

Auth: Sec. 37-7-201, MCA; IME, Sec. 37-1-308, 37-1-309, 
MCA 

REASON: The proposed new rule will outline the board's 
complaint procedure, which has been in use since the 1995 
effective date of the Uniform Professional Licensing Act. This 
new rule will serve to inform licensees, license applicants and 
the public as to what procedure will be used in handling 
complaints. The Board had previously simply explained the 
procedure, without adopting a formal rule on the procedure. 
This will help all interested persons in understanding the 
complaint procedure followed by this Board. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeals and 
adoptions in writing to the Board of Pharmacy, 111 N. Jackson, 
P.O. Box 200513, Helena, Montana 59620·0513, or by facsimile to 
(406) 444-1667, to be received no later than 5:00p.m., October 
B, 1998. 

6. If a person who is directly affected by the proposed 
amendments, repeals and adoptions wishes to present his data, 
views or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the Board of Pharmacy, 111 N. 
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Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or by 
facsimile to (406) 444·1667, to be received no later than 5:00 
p.m., October 8, 1998. 

7. If the Board receives requests for a public hearing on 
the proposed amendments, repeals and adoptions from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments, repeals and 
adoptions, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 170 based on the 1688 
licensees in Montana. 

e. Persons who wish to be informed of all Board of 
Pharmacy administrative rulemaking proceedings, or other 
administrative proceedings, may be placed on a list of 
interested persons by advising the Board in writing at 111 
North Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or 
by phone at (406) 444-1698. 

BOARD OF PHARMACY 
SHIRLEY BAUMGARTNER, PRESIDENT 

BY: u~L.t( )/( ?u4_fi.,, 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS; RULE REVIEWER 

Certified to the Secretary of State, August 31, 1998. 

MAR Notice No. 8-40-43 17-9/10/98 



-2366-

BEFORE THE BOARD OF PRIVATE SECURITY 
PATROL OFFICERS AND INVESTIGATORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to employers' responsibility 
and type of firearm 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.50.505 EMPLOYERS' 
RESPONSIBILITY AND 8.50.506 
TYPE OF FIREARM 

1. on October 5, at 9:00a.m., a public hearing will be 
held in the Division of Professional and Occupational 
Licensing Conference room, Lower Level, Arcade Building, 111 
North Jackson, Helena, Montana, to consider the proposed 
amendment of the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.50.505 EMPLOYERS' RESPONSIBILITY (1) All em~leyeFs 
~ companies employing ~ private security guards and 
investigators are responsible for ~FeviEiin!J sF eetaining 
ensuring that all private security guard and investigator 
emPloyees receive the necessary training ~ enabl~ing tfie 
individual§ to meet the standards required by these rules and 
regulations." 

Auth: Sec. 37-60-202, MCA; IMP, Sec. 37-60-202, MCA 

REASON: The Board, during its regular rule review, determined 
that this rule required clarification with respect to the 
responsibility intended. The Board does not intend to mandate 
that employers provide training for employees. Rather, the 
Board intends that employers assume responsibility for 
providing training and merely ensuring that employers are 
capable of maintaining the standards set forth in the Board's 
rules. 

"8.50.506 TYPE OF SIDEARM (1) Selia frame Fevel·reF er 
~istals ea~aele af single ana ae~ele aetien fire. CalieeF .38 
357 (anl) 38 s~eeial ammttnHien ~1ill ee ttsea), 389, 9 ana 18 
millimeteF atttematie ~lith earf'el length f£9ffi EnS Ee BilE 
inehes 1 f'eoeloeFs with fioe er sill retina eylinaer 1 all steel 
eenstrttetien 1 (elEee~E meEiel 39 Smith) fined er ael:jttstaele 
sights will ee a~~rEwea ey the eeara. Upon proper 
application. verification of training and submission of 
firearm specifications on a form provided. the board will 
approve the following types of firearms for use by licensees 
with an armed designation; 

(a) double action revolver (single action revolvers are 
expressly prohibited); 

(b) semi-automatic pistol: and 
(c) shotgun. 12 gauge. pump or semi-automatic. 
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(21 AmmUnitign used with an approved firearm shall be 
limited tg any centerfire pistgl cartridge between .380 ACP and 

45 ACP caliber inclusive and J2 gauge shotgun " 
Auth: Sec. 37-60-202, MCA; 1M2, Sec. 37-60-405, 37·60· 

406, MCA 

REASON: During its regular rule review, the Board received 
input from licensees regarding the types of weapons approved by 
the Board. In the course of discussing the matter, the Board 
was convinced that the types of weapons approved, as well as 
the ammunition used with the weapons was much too limited. 
This rule is drafted to further specify the weapons approved by 
the Board after reviewing the types of weapons now available 
and provide guidance with respect to ammunition. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public bearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
September 20, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Sandra Blanton
Donahue, Board of Private Security Patrol Officers and 
Investigators, 111 N. Jackson, P.O. Box 200513, Helena, Montana 
59620-0513; telephone (406) 444-3728; Montana Relay 1-800-253-
4091; TDD (406) 444-2978; facsimile (406) 444-1667. Persons 
with disabilities who need an alternative accessible format of 
this document in order to participate in this rule-making 
process should contact sandra Blanton-Donahue. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Private Security Patrol Officers and Investigators, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or by 
facsimile, number (406) 444·1667, to be received no later than 
5:00p.m., October 8, 1998. 

5. R. Perry Eskridge, attorney, has been designated to 
preside over and conduct this hearing. 

6. Persons who wish to be informed of all Board of 
Private Security Patrol Officers and Investigators 
administrative rulemaking proceedings or other administrative 
proceedings may be placed on a list of interested persons by 
advising the Board at the hearing or in writing to the Board of 
Private Security Patrol Officers and Investigators, 111 North 
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Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or by 
phone at (406) 444-3728. 

BOARD OF PRIVATE SECURITY 
PATROL OFFICERS AND INVESTIGATORS 
GARY GRAY, CHAIRMAN 

/"' 

BY: L iu"''" :r I 
1
c.u {, 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

/1 '. 
((1.'\'t' /~1 .futl:.; 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 31, 1998. 
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BEFORE THE BOARD OF PUBLIC ACCOUNTANTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining l 
to fees, inactive status, basic) 
requirement, and alternatives l 
and exemptions ) 

NOTICE OF PROPOSED AMENDMENT 
OF 8.54.410 FEE SCHEDULE, 
8.54.418 INACTIVE STATUS AND 
REACTIVATION, 8.54.802 BASIC 
REQUIREMENT AND 8.54.905 
ALTERNATIVES AND EXEMPTIONS ) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On October 10, 1998, the Board of Public Accountants 

proposes to amend rules pertaining to the practice of public 
accounting. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8,54.410 FEE SCHEDULE (1) through (10) will remain the 
same. 

!11) Fees for PMP reviews: 
!al audits 
!bl reviews 
!cl compilations with disclosures 
!dl compilations without disclosures 
Auth: Sec. 37-1-134, 37·50·203, MCA; 

37-50-204, 37-50-314, 37-50·317, MCA 

u..s..o. 
2.2..5. 
2.2..5. 
1.1.5.. 

~. Sec. 37-1-134, 

REASON· The Board conducted a study to determine the fees to 
charge to participants of the Profession Monitoring Program 
(PMP) in order to cover the contracted hours paid to the 
Positive Enforcement Coordinator (PEC) to carry out the 
program. The fees for report submission are based on the 
complexity and number of hours required to accomplish the 
review. These fees are commensurate with the Board's cost of 
contracting with the PEC to conduct the PMP. 

"8. 54 418 Itw:'fi'JB S'i"l<TUS Atffi REACTIVATION OF INAC'J'IYE 
ANQ RgypKED STATVS {1) A licensee may place the license on 
inactive status !certificate/maintenance) by either indicating 
on the renewal form that inactive status is desired, or by 
informing the board office, in writing, that an inactive status 
is desired, and paying the appropriate fee. It is the sole 
responsibility of the inactive licensee to keep the board 
informed as to any change of address during the period of time 
the license remains on inactive status. 

(2) will remain the same. 
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(3) Upon application and payment of the appropriate fee, 
the board may reactivate an inactive license if the applicant 
does each of the following. presents satisfact_ocy evidence that 
the applicant has complied with the contimdng education rules 
of the hoard under ARM B 54 802. 

(a} signifies to the boatd, in wtiting, that upon 
issuance of the acthe license, the applicant intends to be an 
acthe ptactitionet in the state of Monta11a, 

(b) presents satisfactoty euidence that the applicant has 
contplied with the continuing education tulee of the boatd undet 
ARM 8.54.882, 

(c) subntits cet tificatiou ftom tile licensing body of all 
jurisdictione where the licensee is licensed or has practiced 

if the applicant ie not in good standing by that jurisdiction, 
an explanation of the nature of the •iolation(s} tesulting in 
that statue, including the extent of the disciplinary treatment 
iutposed. 

141 Upon application and payment of the apprepriate fee 
the beard may reactivate a revoked license prgyided the 
fellewing requirements are met: 

tal submits written petitien stating the reasons fer 
requesting reactivatien and outlining employment since 
certificate er permit was reveked: 

lbl presents aatisfacto~ evidence that the applicant has 
complied with tbe continuing education requirements of the b9ard 
under ARM 8.54.802 if applying for a permit to practice: and 

!cl submits certificatien frQID the licensing bedy ef all 
jurisdictiens where the licensee is licensed er baa practiced 
that the applicant is in geed standing and has net had any 
disciplinary actiens taken against the applicant's license. er 
if the applicant is net in geed standing by that jurisdictien. 
an explanatien ef the nature ef the vielatienlsl resulting in 
tbat status, including the extent ef the disciplinary treatment 
impesed 

MCA 

(4) will remain the same, but will be renumbered (5) ." 
Auth: Sec. 37-1-319, 37-50-203, MCA; IME, Sec. 37-1-319, 

REASON: Upon implementation of HB 518, the option to 
reactivate a revoked license without rewriting the Uniform CPA 
Examination was inadvertently omitted from rule promulgation. 
This rule would allow for individuals to reactivate their 
license based on specific criteria but excluding original 
certification requirements. Retaking the exam would exclude 
basically everyone from reactivating a revoked license. 
Depending upon the circumstance, the Board reserves the 
authority to require individuals to meet any and all 
requirements that it deems necessary along with the option of 
denying recertification to applicants. The rule also clarifies 
certificate/maintenance status (inactive). 
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"8.54.802 BASIC REQUIREMBHT (1) and (2) will remain the 
same. 

(3) As of July 1, 1998, a poztion at least two hours of 
the 120 hours of acceptable continuing education credit must 
consist of knowledge and the application of board rules and how 
board unprofessional conduct rules may compare and contrast 
with the codes of professional conduct of certified public 
accountant and licensed public accountant primary professional 
organizations. These hours are not considered subjects related 
to the reporting on financial statements required in (2) above. 

(4) and (5) will remain the same.• 
Auth: Sec. 37-1-319, 37-50-201, MCA; IM£, Sec. 37-1-306, 

MCA 

REASON: The Board determined that at least two hours of ethics 
training during any three-year reporting period would be less 
confusing than "a portion of" and in line with the number of 
hours available by continuing education sponsors. 

"8.54 905 AI.TERNATIYES AND EXEMPTIONS (1) A practice 
unit which has undergone an AICPA or board-sanctioned peer or 
quality review within three calendar years n~y satisfy the 
zequit:ements of ~ 8.54.!164 by filing must file a copy of the 
its unqaalified peer or quality review report including 
comments, responses thereto ana acceptance of the review 
report. if available. by the AICPA or other oversight agency. 
If the :t:epo:t:t is othez than unqualified, then a complete copy 
of the :t:epo:t:t, including all fhtdingl!l and tecon~ruendationl!l and: 
the p:t:actice unit'l!l tesponses to 1!11:1ch findings and 
tecommendationl!l, may be filed in ozder to aatiafy the 
zequir@ntettt. 

(2) l:Jpon zeceipt of an other than anqttalified peel oi 
qnality zeoieM repozt, the boazd u~y requhe the practice unit 
to alao file a :t:eport and/ot Morltpape:t:l!l pnisuant to ~ 
8.54.!164. The board reserves the authority to request a 
practice unit to submit a copy of all financial statements and 
supporting wprkpapers associated with a peer or w1ality review 
report. 

(3) will remain the same." 
Auth: Sec. 37-50-203, MCA; !ME, Sec. 37-50-203, MCA 

REASON: The Board determined that it was necessary to require 
firms, that have undergone a peer or quality review and 
participating in the PMP, to submit a copy of the peer or 
quality review reports, and if the Board deems necessary, all 
financial statements and supporting workpapers associated with 
the report in order to assure the quality of all reports issued 
by practitioners to the public. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Public Accountants, 111 N. Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667, 
to be received no later than 5:00p.m., October 8, 1998. 
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4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Soard of Public Accountants, 111 N. 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or by 
facsimile to (406) 444-1667, to be received no later than 5:00 
p.m., October 8, 1998. 

5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 330 based on the 3291 
licensees in Montana. 

6. Persons who wish to be informed of all Board of Public 
Accountants administrative rulemaking proceedings, or other 
administrative proceedings, may be placed on a list of 
interested persons by advising the Board of Public Accountants 
in writing at 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513 or by phone at (406! 444-3739. 

17-9/10/98 

SOARD OF PUBLIC ACCOUNTANTS 
CURTIS AMMONDSON, CPA, CHAIRMAN 

BY: Gh~ At. ~?t,t< 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of amendment 
of ARM 17.8.302 and 
17.8.340, adopting and 
incorporating by reference 
emission guidelines for 
hospital/medical/ infectious 
waste incinerators 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 

AMENDMENT 

(Air Quality) 

TO: All Interested Persons 

1. On October 16, 1998, at 2:00p.m., or 
thereafter as it may be heard, the Board will hold 
hearing at Room 35 of the Metcalf Building, 1520 
Avenue, Helena, MT, to consider amendment 
above-captioned rules. 

as soon 
a public 
E. Sixth 
of the 

The Board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. 
Persons who need an accommodation may contact the Board's 
secretary, Leona Holm, 1520 E. Sixth Avenue, P.O. Box 200901, 
Helena, MT 59620-0901; phone (406)444-2544; fax (406)444-4386, 
by 5:00p.m., October 2, 1998, to advise the Board of the 
nature of the accommodation needed. 

2. The rules, as proposed to be amended, appear as 
follows(new material is underlined; material to be deleted is 
interlined) : 

17. 8. 3 02 INCORPORATION BY REFERENCE ( 1) For the 
purposes of this subchapter, the board hereby adopts and 
incorporates herein by reference, the following: 

(1) (a) through (j) Remain the same. 
(k) 40 CfR Part 60, Subpart ce. (currently found at 62 Fed. 

Reg. 48348. September 1997) specifying emission quicielines foi 
existing bospital/medical/infectious waste incinerators tbat would 
be subject to a standard of performance if they were new sources. 

(2) through (4) Rema~n the same. 
AUTH: 75-2-111 and 75-2-203, MCA; IMP, 75-2-203, MCA 

17.8. 340 STANDARD OF PERFORMANCE FOR NEW STATIONARY 
SOURCES AND EMISSION GUIDELINES FOR EXISTING SOURCES 

(1) through (4) Remain the same. 
l2l Designated hospital/medical/infectious waste 

incinerator facilities under 40 CFR Part 60. Subpart Ce. shall 
comply with the requirements in 40 CFR 60.33e. 60.34e. 60,35e. 
60.36e. 60.37e and 60.38e that are applicable to designated 
£agilities and that must be included in a state plan for state 
plan approval. Designated t~cilities under 40 CFR Part 60, 
Subpart Ce, that are not excluded under 40 CFR 60.32e. shall: 

(a) submit a final gontrol plan to the department for 
review and final approval within 15 months after the date of 
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EPA's publication of approval of the state plan in the Federal 
Register: 

lbl award contracts for any necessary control 
systems/process changes within 18 months after the date of 
EPA's publication of approval of the state plan in the Federal 
Register; 

(c) initiate on-site construction or installation of any 
necessary air pollution control devices, and initiate any 
necessary process changes. within 24 months after the date of 
EPA's publication of approval of the state plan in the Federal 
Register; 

ldl complete on-site construction or installation of any 
necessary air pollution control devices. and complete any 
necessary process change~. within 30 months after the date of 
EPA's publication of approval of the state plan in the Federal 
Register: and 

(e) achieve final compliance with all requirements of the 
state plan within 36 months after the date of EPA's publication 
of approval of the state plan in the Federal Register, or by 
September 15. 2002, whichever is earlier. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

3. The Board is proposing these amendments to adopt and 
incorporate by reference emission guidelines for existing 
hospital/medical/infectious waste incinerators (HMIWI)for which 
construction commenced on or before June 20, 1996. The 
guidelines include emission limits and requirements regarding 
operator training and qualifications, waste management, 
inspections, compliance, performance testing, monitoring, 
reporting and recordkeeping. The U.S. Environmental Protection 
Agency (EPA) promulgated the guidelines on September 15, 1997, 
at 62 Fed. Reg. 48348, as the minimum requirements necessary 
for EPA to approve a state plan to implement the guidelines and 
for EPA to delegate enforcement authority to the state. Under 
Section 129(b) (3) of the Federal Clean Air Act, if a state does 
not submit an approvable plan to EPA, EPA is required to 
develop a federal implementation plan for federal enforcement 
within that state. The policy of the state legislature has 
been for the state to obtain, and maintain, enforcement primacy 
for the state's environmental protection programs. Adoption of 
the proposed guidelines is necessary to obtain and maintain 
state primacy regarding implementation of the guidelines. 

The Board is proposing the minimum emission guidelines 
necessary to obtain EPA approval of the State's plan. The 
Board is not proposing alternative guidelines because adoption 
of guidelines at least as protective as the EPA guidelines is 
required for EPA approval. The Board is not proposing 
guidelines that exceed the m1n1mum requirements for EPA 
approval because the Board has not met the requirements of 
Section 75-2-207, MCA, of the Clean Air Act of Montana, which 
implements House Bill 521 of the 1997 legislature, and 
prohibits the Board from adopting rules more stringent than 
comparable federal regulations or guidelines without first 
conducting a public hearing and making certain written 
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findings. 
Sections lll(d) and 129(b) (2) of the Federal Clean Air Act 

require each state to submit a written plan to EPA 
demonstrating that the state has the legal authority to 
implement and enforce the HMIWI guidelines. Interested persons 
may obtain a copy of the Department's proposed plan from David 
Klemp, Air & Waste Management Bureau, Department of 
Environmental Quality, 1520 E. Sixth Ave., P.O. Box 200901, 
Helena, MT 59620-0901, (406) 444-0286. 

4. Interested persons may submit their data, views, or 
arguments regarding the proposed rule amendments and/or the 
proposed state plan for implementation and enforcement of the 
guidelines either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
Board of Environmental Review, P.O. Box 200901, Helena, MT 
59620-0901, no later than October 19, 1998. 

5. David Rusoff has been appointed to preside over and 
conduct the hearing. 

Reviewed by: 

··~·-?'7, __ -rr 
Jo4*' F. North, Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

byl"'~wM*" 
CI~ KIN, Chairperson 

Certified to the Secretary of State August 31, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 17.24.101 
through 17.24.103, 17.24.108, 
17.24.115 through 17.24.119, 
17.24.121, 17.24.128, 
17.24.129, 17.24.132 through 
17.24.134, 17.24.136, 
17.24.137, 17.24.140 through 
17.24.146, 17.24.153, 
17.24.159, 17.24.165, 
17.24.181 and 
17.24.185, and the repeal of 
17.24.151 and 17.24.152 
pertaining to hard rock 
mining reclamation 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
OF PROPOSED AMENDMENT 

AND REPEAL 

(Hard Rock) 

1. On October 2, 1998, at 1:30 p.m., the board will hold 
a public hearing in Room 111 of the Metcalf Building, 1520 East 
Sixth Avenue, Helena, Montana, to consider the proposed 
amendment of ARM 17.24.10lthrough 17.24.103, 17.24.108, 17.24.115 
through 17.24.119, 17.24.121, 17.24.128, 17.24.129, 17.24.132 
through 17.24.134, 17.24.136, 17.24.137, 17.24.140 through 
17.24.146, 17.24.153, 17.24.159, 17.24.165, 17.24.181 
and 17.24.185 and the repeal of 17.24.151 and 17.24.152 
pertaining to hard rock mining reclamation. 

The board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the department no later than 
5 p.m., September 23, 1998, to advise us of the nature of the 
accommodation you need. Please contact the board at P.O. Box 
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax 
(406) 444-4386. 

2. The rules as proposed to be amended provide as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

17. 24. 101 GENERAL PROVISIONS (1) and (2) Remain the 
same. 

( 3) A small miner who signs an agreement described in 
82-4-305, MCA, and does not violate the Act and this 
sub-chapter, is excluded from certain the ether requirements of 
the Act as they relate to mining, except as noted in 82-4-305~ 
tkreu~k !B), MCA. see definition of "small miner" in ARM 
17.24.102. All exploration operations, regardless of size, must 
comply with the requirements of 82-4-331 and 82-4-332, MCA, and 
ARM 17.24.103 through 17.24.107. See definitions of 
"exploration" and "mining" in ARM 17.24.102. 
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(4) The Act is not applicable to: 
J..al_ any person engaged in mipiDg activities if the ei!' 

pereeHs eelleetiH!J reel! BB111plea Be a heeey el!' ·,JheH the 
eelleetiefl ef l!'eelts afla miflerale ie efferea feF eale iH aHy 
amsttHt Hat eneeeEiiH!J $199 pel!' year miner's operations apd 
activities do not; 

{il use motorized excavating equipment; 
(iil use blasting agents; 
(iiil disturb more than 100 square feet or 50 cubic yards 

of material per site: 
(ivl leave disturbed and unreclaimed surface sites as 

defined in 17.24.102(8lthat ate less than 1 mile apart: 
(v) use a suction dredge with an intake of more than 4 

inches in diameter; and 
(vi) operate a suction dredge beyond the area of the 

streambed that is naturally under water at the time of 
operation; or 

(b) a person who allows other persons to engage in mining 
activities on land owned or controlled by that person. if those 
activities cumulatively meet the requirements of (a) above. 

(5) Remains the same. 
(6) As used in this sub-chapter. the term "operator" 

includes a licensee. a permittee, and a small miner. The Act 
covers the operator's. peFmittee'e er lieeHeee'e employees ~ 
agents as well as subcontractors and the subcontractor's 
employees and agents. The operator pel!'mittee, er lieef!eee is 
liable for violations of the Act by ita employees~ agents and 
subcontractors (drilling, construction, maintenance or 
otherwise) and the subcontractor's employees and agents when 
they are working on the project for which the permit or license 
was issued or which is subject to an exclusion. 

(7) Remains the same. 
AUTH: 82~4-321, MCA; IMP: 82-4-305, 82-4-309, 82-4-320, 
82-4-331, 82-4-332, 82-4-335, 82-4-361 and 82-4-362, MCA 

17.24 .102 DEFINITIONS As used in the Act and this 
sub-chapter, the following definitions apply. 

(1) and (2) Remain the same. 
(3) "Amendment'' is defined in 82-4-303 (2), MCA, and means, 

for the purposes of this sub~chapter, a change in an approved 
plan of operations that is not a revision. 

(4) through (6) Remain the same. 
(7) "Collateral bond" means an indemnity agreement for a 

fixed amount, payable to the department, executed by the 
operator permittee and supported by the deposit with the 
department of cash, negotiable bonds of the United States (not 
treasury certificates), state or municipalities, negotiable 
certificates of deposit or an irrevocable letter of credit of 
any bank organized or authorized to transact business in the 
united States. 

(8) "Disturbed and unreclaimed surface" means, 
the definition of "small miner" and ARM 17.24.101 
affected by mining activities, including reprocessing 
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or waste material, that has not been restored to a continuing 
productive use, with proper grading and revegetative procedures 
to assure: 

(8) (a) through (d) Remain the same. 
(9) "Exclusion" means a statement filed by a small miner 

pursuant to 82-4-305, MCA. 
(9) and (10) remain the same in text, but are renumbered 

(10) and (11). 
~ .i.ln "Mineral" means any ore, rock or substance, 

other than oil, gas, bentonite, clay, coal, sand, gravel, 
phosphate. scoria or uranium, taken from below the surface or 
from the surface of the earth for the purpose of milling, 
leaching, concentration, refinement, smelting, manufacturing, or 
other subsequent use or processing or for stockpiling for future 
use, refinement or smelting. 

(12) through (19) remain the same in text, but are 
renumbered (13) through (20). 

+zHH- l£ll "Revision" means-:-
~ a majer ameRameRt change to an operating permit that 

is exempt under 82-4-342. MCA from the requirement to prepare an 
environmental assessment or environmental impact statement~. 

(i) aees Ret mgy ada aerea~e te the permit area, aHa 
(ii) •till HBt t<a·.e ei~RifieaRt eR• ireRmeRtal impaet that 

.. as Ret !!Fe .. ieHel} aHa e~o~estaRtially e .alHatea iR aR 
eR~ireRmeRtal im!laet etatemeRt, er 

(e) a miRer ameRameRt that. 
( i) is s~o~ejeet te eate~erieal e•{ehteieR ~maer a ;a 4 3 4il, 

(iil remevea HRaietHleea aerea~e from the !lermit area, er 
(iii) efiaR~ee a !!laR ef B!leratieRe ~Jithe~o~t adaiR~ He'•' 

aerea~e te the !lermit area. 
(21) Remains the same in text, but is renumbered (22). 
+ri!+ .i2J.1. "Small miner" means, as defined in 82-4-303, afty 

person, firm, er eer!leratieR that engagega in the business of 
mining or reprocessing Qi tailingg or waste materialg and who 
meets the following criteria: 

(a) A small miner may not hold an operating permit under 
82-4-335 except for a small miner's cyanjde permit or a permit 
issued pursuant to 82-4-335 that does not exceed 100 acres. Any 
such permit may be amended to add new disturbance areas, but the 
total area permitted for disturbance may not exceed 100 acres at 
any time. 

(b) A small miner~ may conduct: 
(a) aeee Ret Feme~e frem !:fie earta aHriR~ aRy ealeRdar 

year material iR eHeess sf 36,599 saert teRB iH tae a~~re~ate, 
aHa eeRd~o~ete. 

(i) ap ~ operation that result~~ in not more than 
5 acres of the earth's surface being disturbed and unreclaimed; 
ru;: 

(ii) two ~ operations that wR4€fl disturb and leave 
unreclaimed less than 5 acres per operation if , I'JFB'•·iaiR~ the 
respective mining properties are the only operations engaged in 
by the person, firm, er eerl'JeratieR, and are at least 1 mile 
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apart at their closest point~ , ane net epe~atee simHltaneeHsly 
etteept eHl!'in!J seasenal l:.~ansitienal pe~ieea nel:. l:.e eneeee 39 
eays, ane 

+a} ~ eees net hale an epe~al:.in!!' permit Hnaer 82 4 
t!GA, enee!'ll:. fel!' a permit iss~tee lifteel!' 81! 4 335 (i!), t!GA. 
department shall. in computing the area covered by 

335, 
~ 
the 

operation: 
(i) exclude access or haulage roads that are required by a 

local. state. or federal agency having iurisdiction oyer the 
road to be constructed to certain specifications if the agency 
notifies the department in writing that the agency desires to 
have the road remain in use and will maintain the road after 
mining ceases: and 

(iil exclude access roads for which the person has 
submitted a bond to the department in the amount of the 
estimated total cost of reclamation along with a description of 
the location of the road and tbe specifications to which it will 
be constructed. 

(23) and (24) remain the same in text, but are renumbered 
(24) and (25). 
AUTH: 82-4-321, MCA; IMP: 82-4-303, 82-4-305, 82-4-309, 
82-4-310, 82-4-331(2) I MCA 

17.24.103 EXPLQBATION LICENSE--APPLICATION AND CONDITIONS 
(1) Remains the same. 
(2) On approval by the department, the applicant will be 

issued an exploration license renewable annually on application 
and payment of the renewal fee. The license must not be renewed 
if the applicant is held by the department to be in any 
violation of the Act or rules and regulations promulgated by the 
departmeftt board. 

(3) and (4) Remain the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-332, MCA 

17.24.108 EXPLORAJION RECLAMATION DEFERRED (1) Remains 
the same. 

(2) The licensee shall comply with the following 
conditions of a reclamation deferral: 

(a) a current exploration license shall be maintained; 
(b) a current and adequate bond shall be maintained; 
(c) the licensee shall be actively pursuing an operating 

permit or have filed a valid exclusion; and 
(d) the licensee shall observe any interim monitoring or 

reclamation requirements as may be reasonably required by the 
department. 

(3) The department shall cancel the deferral and issue an 
order to reclaim if the license~ fails to meet any of the 
conditions outlined in (2) of this rule, listed above. 
AUTH: 82-4-321, MCA; IMP: 82-4-331, 82-4-332 and 82-4-338, 
MCA 

17.24.115 RECLAMATION PLANS lll The 
reclamation plan (82-4-303 (14) (a), MCA) 
considerations which "to the extent practical 
application" must be included in the plan. 
letter headings as in the above-referenced 
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following are the hea~a's standards for each of the required 
provisions that must be included in the plan: 

(1) Remains the same, but is renumbered (a). 
(a) through (c) Remain the same, but are renumbered (i) 

through (iii). 
~ lbl With the use of cross-sections, topographic maps 

or detailed prose, the proposed topography of the reclaimed land 
must be adequately described. As specific situations warrant, 
proper grading must provide for adequately designed contour 
trenches, benches and rock-lined channelways on disturbed areas. 
The applicant must submit evidence to assure the department 
Bea-M that upon partial or complete saturation with water, 
graded fill, tailings or spoil slopes will be stable. The 
proposed grading methods must be described. Where practicable, 
soil materials from all disturbed areas must be stockpiled and 
utilized. 

-f# ill To the extent reasonable and practicable, the 
operator pe~i~tee must establish vegetative cover commensurate 
with the proposed land use specified in the reclamation plan. 
Should an initial revegetation attempt be unsuccessful, the 
Operator peF~ittee must seek the advice of the d~partment ~ 
and make another attempt. The second revegetation operation, 
insofar as possible, shall incorporate new methods necessary to 
reestablish vegetation. 

+4+ lQl Where operations result in a need to prevent acid 
drainage or sedimentation, on or in adjoining lands or streams, 
there shall be provisions for the construction of earth dams or 
other reasonable devices to control water drainage, provided the 
formation of such impoundments or devices shall not interfere 
with other landowner~s rights or contribute to water pollution 
(as defined in 75-5-102, MCA). 

(5) through (11) Remain the same, but are renumbered (e) 
through (k). 
~ lll All final grading shall be made with non-noxious, 

nonflammable, noncombustible solids unless approval has been 
granted by the department 6eaFa for a supervised sanitary fill. 

(13) Remains the same, but is renumbered (m) . 
{±+} lnl In a reclamation plan aeee~~anyin~ an a~pliea~isn 

fer epeFa~in~ ~eF~i~. the applicant shall provide the department 
9eaPa with sufficiently detailed information regarding method(s) 
of disposal of mining debris, including mill tailings, and the 
location and size of such areas. · 

(15) and (16) Remain the same, but are renumbered (o) and (p) . 
+a+ Jil the relocation channel shall be of a length equal 

to or greater than the original channel, unless the department 
bear6 after consideration of the local circumstance shall grant 
a variance; 

(b) through (d) Remain the same, but are renumbered (ii) 
through (iv). 

(17) Remains the same, but is renumbered (q). 
+a+ Jil outline of the area to be disturbed in the first 
~ year of operation; 

(b) through (d) Remain the same, but are renumbered (ii) 
through (iv). 

(18) Remains the same, but is renumbered (r). 
AUTH: 82-4-321, MCA; IMP: 82-4-335, 82-4-336, MCA 
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17.24.116 OPERATING PERMIT: APPLICAIION REQUIREMENTS 
{1) Applicant must obtain an operating permit for each 

mine complex on a form prescribed by the department ~. 
{2) {a) through {d) Remain the same. 
{2) {e) provide a reclamation plan that meets the 

requirements of 82-4-336, MCA, and this sub-chapter tae £Hlee e~ 
tae eeaHL 
AUTH: 82-4-321, MCA; IMP: 82-4-336, MCA 

17.24.117 PERMIT CONDITIONS {1) through {1) {a) {ii) Remain 
the same. 

{1) {b) If the department issued the permit because the 
applicant was maintaining a good faith direct appeal in 
accordance with 8A~-4-335, MCA, the permittee will immediately 
submit proof upon resolution of the appeal that the violation 
has been or is being corrected to the satisfaction of the 
regulatory agency or the permittee will cease operations. 

{1) {c) Remains the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-335, 82-4-336 and 82-4-351, 
MCA 

17.24.118 ANNUAL REPORT {1) Each permittee e"erate!' 
shall file copies of an annual report with the department within 
a time period specified in 82-4-339, MCA, until such time as 
full bond is released. No less than 30 days prior to the permit 
anniversary date for the annual report, the department shall 
notify the permittee in writing that an annual report is due. 

{2) through {11) Remain the same. 
(12) Each annual report must include the names of key 

personnel for maintenance and monitoring if the operation is 
shut down. 

(12) through (14) Remain the same in text, but are 
renumbered {13) through (15). 
AUTH: 82-4-321, MCA; IMP: 82-4-335 through 82-4-339, 82-4-362, 
MCA 

17.24.119 PERMIT AMENDMENTS {1) An application for a 
major amendment taat is Ret a Fe<'isieR must: 

(1) (a) through (f) Remain the same. 
(2) For an application for a major amendment taat is Ret 

a rev1s1eR, the department shall implement the application, 
notice and hearing requirements for new permits pursuant to 
82-4-337 and 82-4-353, MCA, and prepare necessary environmental 
analyses pursuant to the Montana Environmental Policy Act. 

(3) An application for !! minor amendment tfiat is HOt a 
relisioH must: 

(a) through (f) Remain the same. 
{4) For a minor amendment that is e Hot a re.ieieH, the 

department shall not implement the application, notice and 
hearing requirements for new permits pursuant to 82-4-337 and 
82-4-353, MCA. The department shall provide the permittee with 
a not ice of decision on the adequacy of the minor amendment 
application within 30 days of receipt of the application. 
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AUTH: 82-4-321, 82-4-337 and 82-4-342, MCA; IMP: 82-4-337 and 
82-4-342, MCA 

p.24.12l PERMIT REVIEWS (1) through (5) Remain the 
same. 

(6) A modification must be submitted in the form of an 
amendment or a revision and the department shall process the 
applicant's submittal in accordance with ARM 17.24.119 or 
17.24.120. 
AUTH: 82-4-321, MCA; IMP: 82-4-337, MCA 

17.24,128 INSPECTIONS: FREQUENCY. METHOD, AND REPORTING 
(1) and (1) (a) Remain the same. 
(1) (b) at least enee pe£ EJtla£te£ three times per year 

for each active operation that: 
(1) (b) (i) through (3) Remain the same. 

AUTH: 82-4-321, MCA; IMP: 82-4-337 and 82-4-339, MCA 

17.24.129 INSPECTIONS: RESPONSE TO CITIZEN COMPLAINTS 
(1) Any person may request an inspection by the department 

of any operation by furnishing the department with a signed 
statement, or an oral report followed by a signed statement, 
giving the department reason to believe that there exists a 
violation of the Act, the rules adopted pursuant thereto, the 
permit. the license. or the exclusion: or that there exists a 
condition or practice that creates an imminent danger to the 
public or that is causing or can be reasonably expected to cause 
a significant, imminent environmental harm to land, air, or 
water resources. The statement must identify the basis for the 
allegation or provide corroborating evidence. The statement 
must be placed in the pe£ffiittee'@ alleged violator's file and 
becomes a part of the permanent record. The identity of the 
person supplying information to the department must remain 
confidential with the department, if requested by that person. 

(2) and (3) Remain the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-337, 82-4-354, MCA, and 
Article II, Sec. 9, Montana Constitution 

17.24.132 ENFORCEMENT: PROCESSING OF VIOLATIONS AND 
PENALTIES (1) Except as provided in (4) of this rule, the 
department shall issue a notice of RSReeffipliaRee violation, if 
a violation of the Act, this sub-chapter, or the permit, 
license, or exclusion is identified as a result of any 
inspection. The notice ~ ~ be served by ee£ti£ied ffiail 
and ~must state that the violator, may, by filing a written 
response within 15 days of receipt of the notice, provide facts 
to be considered in further assessing whether a violation 
occurred and in assessing the penalty. 

(2) Within 30 days after issuance of the notice of 
Reneemplianee violation, the department shall serve a statement 
of proposed penalty. If the stateffieftt ef prepesed penalt} is 
teRde£ed by ffiail at the address ef the perseR, as set fe£th iR 
tfie perffiit e£ in ease sf a pe£ffiittee, ana fie S£ she £efttses te 
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aeee~e el.eli.ery ef eF te eelleee s1:1ea 111ai1 1 seFYiee is eeftl~leteel. 
1:1~ee s~:~ea teeel.e~. 

(3) The person may, within 20 days of service Feeei~t of 
the statement of proposed penalty, respond in writing to the 
statement and may request an informal conference, a contested 
case hearing, or both, on the issues of whether the violation 
occurred, whether the abatement ordered by the department is 
reasonable, and whether the penalty proposed to be assessed is 
proper. 

(4) Whenever an authorized representative of the 
department observes a minor violation that clearly does not 
represent a potential harm to public health, public safety, or 
the environment and clearly does not impair administration of 
the Act or this subchapter, the representative may issue a ~ 
el.ay eetiee violation letter to the person. The ~ violation 
letter must describe the violation and how the violation can be 
corrected. If, within 10 days, tae ~ereee fll!'eviel.es tae 
el.eflal!'EftleHt 'tiel\ el.ee\iftleetatiea tfiat the violation has been 
corrected, the department shall waive the imposition of penalty. 
If the flel!'eea el.eee fiat pre .. iel.e tfiat el.eel:l!lleetatiea violation is 
not corrected within 10 days, the department shall issue a 
notice of aeneeftlflliaAee violation pursuant to (1) of this rule. 

(5) If a contested case hearing has not been requested, 
the department shall make findings of fact, issue a written 
decision, and order payment of any penalty as provided in 
82-4-361, MCA. If a contested case hearing has been requested, 
the eeal"el. ef eevi'f'eaftleetal review department shall hold a 
hearingL aftel. make the findings of fact,L issue the decisionTL 
and, if a violation is found, order payment of any penalty, as 
provided in 82-4-361, MCA. 
AUTH: 82-4-321, MCA; IMP: 82-4-337, 82-4-339 and 82-4-361, 
MCA 

17.24.133 ENFORCEMENT: ABATEMENT OF VIOLATIONS AND PERMIT 
SUSPENSION (1) Except when the violation has already been 
abated, the department shall issue an abatement order with any 
notice of eeeeeftl~liaaee violation or suspension order. 

(2) Remains the same. 
(3) Each abatement order shall identify a time frame for 

completion and may be extended only if the violator flel!'Mittee 
documents good cause for extension and the department finds in 
writing that good cause exists. 

(4) Within 30 days of notification by a violator pe'f'Mittee 
that an abatement order has been satisfied, the department shall 
inspect or review the abatement and determine whether or not the 
abatement order has been satisfied. The department shall notify 
the violator perR~itte_e of its determination. 

(5) The director shall immediately issue an order 
suspending the license or permit or for each violation of the 
Act, this sub.:.chapter, e.- the license, or the permit that is 
creating an imminent danger to the health or safety of th., 
persons outside the permit area. 

(6) The director may, after opportunity for an informal 
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conference, suspend a permit or license or for a violation of 
the Act, this sub~chapter, or the license or permit that: 

(6) (a) through (c) Remain the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-357, 82-4-361 and 82-4-362, MCA 

17.24.134 ENFORCEMENT: ASSESSMENT AND WAIVER OF PENALTIES 
( 1) '!'he Eiepart111ent shall EieteF!ftine t:he prepeeea penalty 

fer eaeh YielatieR eaeea ~;tpen the fellelliR!J eriteria~ I!:!§. 
department shall consider the following factors in determining 
whether to institute an administrative civil penalty action and 
in determining the amount of penalty for the violation: 

(a) }lister~· sf resent nenee111pliaReee. $58 1111:1st ee asses sea 
fer eaeh HeRee!llpliaRee ies~:~ea iR the last 3 years, $259 !111:1St ee 
assessed fer eaeh s~:~speReieR erdeF iss~:~ea iR the last 3 years. 
A vielatieH feF 01hiel'l tfie nstiee sf ftSHee!llp:'..iaHee er e~:~speHsieft 
eraer has seeR Yaeatea m~;tst Ret ee ee~;tHtea. A HeneempliaHee sF 
el!speHeien eraer that ie net reseh•ea !IIHSt Ret ee eeHRteEI. 

the nature. extent and gravity of the 
violation. The nature of the violation must be characterized as 
either actually or potentially resulting in harm to public 
health or safety. the environment, or as impairing the 
d~:partment' s administration of the act. This penalty must be 
determined as follows: 

ill If the violation created a situation in which the 
b~&lth or safety of the public or the environment was or could 
have been harmed. up to $1.000 may be assessed, depending upon 
tbe extent and gravity of such harm If the violation created 
an imminent danger to the health or safety of the public or 
~aused significant actyal environmental harm. up to $5,000 may 
be assesseg. 

liil In the case of a violation of an administrative 
requirement up to $1.000 may be assessed depending on the extent 
apd gravity of the violation. Violation of an administrative 
requirement does not involve actual or potential harm to public 
health. safety. or the environment. 

(b) '!'he aeseee!fteRt fer serieHSRess !ft~;tSt ee eaeea en 
eitheF. the degree of negligent 
or willful conduct involved, if any. In adgition to the amounc 
assessed under (1) (a), a violation involving negligent or 
willful copduct on the part of the violator may be assessed up 
to $500 gepending on the gegree of negligence. 

(i) aar111 te p~;telie 1:\ealth, pHelie safety e'f' en .. ·ireH!ftent. 
If the wielaHeR eFeatea a sit~;tatien iR •,.•1:\ieh the puelie health, 
p11elie safet}, sF eH.ireR!ftef!t eeHla have ~een aarmea, aRe the 
vielateel law, 'f't:tle, eFEier, er pe!'mit teF!ft er eef!eiitieH .. ae 
aeei"'JRed te prevef!t et:teh har111, t:tp te $1, GG9 !ftaJ' ee assesses, 
defl8MSiHg llf!OR the severity sf the pl"seable sF aetHal har111 ·.,hieh 
the oielatee etaHBarel was Eleoi!Jnee te pre • ef!t, if the ., ielat isH 
created af! i!ft!llif!eHt aaR~eF te tae health SF safety sf the pHelie 
er eaHoea si"'!nifieaf!t eHvil'BR!ftental harm, up te $5,999 111ay ee 
aeeeeeea, er 

(ii) i!llpainneHt sf aEI111inistratien. H the oielatien · .. ·as sf 
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a6ffliRistFation sf tfie Aet, F~les, OF ~eFffilt; the de~aFtffieHt ffiB) 
assi~R fie fjenalt} ~ReeF this seetien. IR the ease ef a 
vielatien ef aR adffiiflistFative FeEJ:~ireffieRt that ea~ses 
iffifjaiFffieflt ef aaMiRiStt'atiefl, tlf' te $1,888 May be assessea 1 
defleRdiR~ sfl the seveFity ef the iffifjaiFffieflt. AR aaffiinistFath•e 
Feq~iFeMent, s~eh as the lteefjin~ sf reeeFds afld filifl~ ef 
FefjSFtS, is Sfle that Sees fiSt ait'eetly affeet fl~~lie health, 
safety, er the eflvireRffieRt. 

{c) If a vielatieR has eee~Frea tfl:Fe~~h RO fle!j'li!Jeflee Ofl 
the flaFt ef tfl:e fleFmittee, it ffi~st fist ee assesses ~fldeF this 
eate!j'eey. A .ielatien iRvelvin!l' fle~li~enee May be assesses, ~lil 
te $1,899, defjefldiH!j' ~J'lSfl the ae~Fee ef Re~li!j'eflee. 

the violator's recent history of prior 
violations. In addition to the amounts assessed under {1) <al 
and Ill (b). $50 may be assessed for each notice of violation 
issued in the last 3 years: $250 may be assessed for each 
suspension order issued in the last 3 years. A notice of 
violation or suspension order that is not resolved or that has 
been vacated must not be counted. 

(d) If the peFsSR abates tfl:e vielatieR iR afl aaeql:late 
manRel' ~flOR beiR~ netified sf tfl:e vielatieR or if tfl:e violation 
l'eq~ires flO aeatemeRt, fls eredit May ~e aeei~fled. If the 
~·ielater taltes entraet'diflal'}' meas~Fes te aefl:ie~·e esffll'lliaflee 
eefere tfl:e time set iR tfl:e a~atemeRt sl'der sl' te ffiinimiee fial'm; 
ttfl te $288 may be deEil:leted frem the tetal fjenall:y. Ils~•·ever; 
rea~etien ef a fleRalty dtte te !Jeea faith does Ret allow waiver 
ef afl ethel'wise ~H\•'ai.aele flBHal!:)'· , 

any voluntary mitigation by the violator. If the 
violator takes measures beyond those reguired by law to addreSQ 
or mitigate the violation or its impacts, up to $200 may be 
deducted from the total penalty assessed depending on the amount 
of time. rnoney, or effort voluntarily expended and the degree of 
success. This includes mitigating the violation before the time 
set in the abatement order. No amount may be deducted for 
corrective action conducted by the violator in a merely adeguat~ 
manner pursuant to a department permit, notice or order. 

{e) The total pFBflssea fjeaalty m~st net eneeeEi $1,898 per 
day, ~flless tae Vielatien CFeated immifleHt Safl~eF te tfl:e health 
ana safety ef the flHblie Ol' ea~sed si!j'Rifieant environmental 
harm, in dRieR ease the tetal fl!'Bflssea ~eflalty m~st fiSt eneeed 
$5,999 peF Eiay. Notwithstanding the provisions of (1) (a) 
through (1) !dl, the department may not assess a penalty that is 
less than $100 or more than $1,000 except that for a violation 
that created an imminent danger to the health and safety of the 
public, the maximum penalty is $5,000. 

(f) A Refleemf'llianee l'es~ltifl!l' fl'em a 1 tiffie eee~rreflee 
m~st-ee assessed a 13enalty fef' 1 S<~). A neflesmfjliaaee l'es~lting 
frem aR Ofi!JBiRg aetiea sf the fjermittee m~st be assessed fer 
eaeh day it is aemenstl'ated that the vielatel' teek afl aetisfl 
orhiefi eent:dla~teEl to the hal"m or imfjairmeflt assessed. 'Fke tetal 
eivil peflalty assessed ~ader (1) ef this r~le is the peaalty for 
the initial day ef vielatieR. The peflalty fer a~Eiitieflal days 
sf violation m~st ~e assessed at the same Iate as the first dRI 
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elf •.•ielat iea. 
1.21 In addition to the penalty for the violation. the 

department may assess a penalty for each day on which the 
practice or condition constituting the violation continues. The 
penalty for each day must be egual to the penalty for the 
violation. 

( 3) 'Fhe aef!aFtHteat Htay alae ~iaiYe e£ Feauee a f!FBf!eeea 
f!eHalt} easea 8ft the !fellewiR§ e£ite£ia. The department shall 
determine any economic benefit or savings that the violator 
gained as a result of the violation using the best information 
reasonably available to it at the time of calculating the 
penalties. If the amount of penalties calculated pursuant to (1) 
and (2) is less than the economic benefit or savings, the 
department shall increase the penalty to egual the lesser of: 

(a) the economic benefit or savings; or 
(b) the total maximum penalties for the violation and days 

of violation assessable under ( 1 l ( e l . 
(a) 'Fhe f!eealty Hta} ee "ai.ea if it receives ae assessHteat 

lfe£ Se£i91:1SfteSS afta a tetal of $588 per Eiay 8!' less 13efe£e 
Feauetiea fe£ §eea faith. 

(e) The aeate~~teat is eoHtpletea, the eavi£ea~~teatal aaHta§e 
ie ~~tiaiHtal," the .,.ielate£ has ae~~teaet£atea a Berta fiae iaaeility 
te f!SY, aHa tfie oiolater is aot proposia§ to eentiaue Of!e!'ation. 

(4) Whea a euef!eHsieA orae£ is ise»ed fer !'ail1o1Fe to 
eoHtpl~ with aa aeateHteat e£Eie£ aaa the e£Eie£ is uAEier appeal, 
the aepa!'tHteat Htay aet assess a peaalt} for fail1o1re to eo~~tpl} 
uatil the appeal is Fesel.,.ea. If the violator is unable to 
immediately pay the full penalty amount. the department may 
place the violator on a payment schedule with interest on the 
unpaid balance at the rate assessed by the Montana department of 
revenue on income tax due. The department may secure the 
payment schedule with a promissory note. collateral, or both. 
~ 121 The department may waive or modify the penalty if 

it finds the penalty demonstrably unjust or demonstrably 
inadequate as a deterrent. The department shall set forth the 
basis for waiver or modification in writing including the 
consideration of any other matters that iustice may require in 
addition to those factors described in this rule. The 
department may not waive or reduce the penalty for the sole 
reason that a reduction in the penalty could be used to offset 
the costs of abatement. 
AUTH; 82-4-321 and 82-4-361, MCA; IMP: 82-4-361, MCA 

17.24.136 NOTICES AND ORDERS; ISSUANCE AND SERVICE 
(1) A notice of aeaee~~tf'liartee violation, statement of 

proposed penalty, or an abatement, suspension, or revocation 
order, an order to reclaim, and other orders issued pursuant to 
the Act must be served upon the person to whom it is directed 
promptly after issuance by: 

(a) teaaeFiH§ delivering a copy of the notice, statement 
or order in person to the violator per~~tittee; or 

(b) sending a copy of the notice, statement or order by 
certified mail to the violator perHtittee at the address on the 
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violator's application for a license or permit or exclusion. 
(2) Service is complete upon tender of the notice. 

statement or order aeelilfteRt in person. Service by mail is 
complete upon deposit in the U.S. mail. certified. postage 
prepaid. as set forth above and is not incomplete because of 
refusal to accept. 
AUTH: 82-4-321, MCA; IMP: 82-4-341, 82-4-357, 82-4-361 and 
82-4-362, MCA 

17.24.137 NOTICES AND ORDERS: EFFECT (1) Remains the 
same. 

(2) If a suspension order will not completely abate the 
imminent danger to the health or safety of persons outside the 
permit or licens~ area in the most expeditious manner physically 
possible, the director or his authorized representative shall 
impose affirmative obligations on the person to whom it is 
issued to abate the condition, practice, or violation. The 
order must specify the time by which abatement must be 
accomplished and may require, among other things, the use of 
existing or additional personnel and equipment. 

(3) Remains the same. 
(4) If a permit or license has been suspended or revoked, 

the operator or licensee may not conduct any operations or 
prospecting eH efie pe~mit a~ea pursuant to the permit or license 
and shall: 

(4) (a) and (b) Remain the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-361 and 82-4-362, MCA 

17.24.140 BONDING: DETERMINATION OF BOND AMOUNT (1) The 
department shall require submission of bond in the amount of the 
estimated cost to the department if it had to perform the 
reclamation, contingency procedures and associated monitoring 
activities required of an operator subject to bonding 
requirements pe~lllittee under the Act, the rules adopted 
thereunder, and the permit, license or exclusion. This amount 
is based on the approved permit, license or any exclusion and 
shall include: 

(1) (a) Remains the same. 
(1) (b) the additional estimated costs to the department 

which may arise from additional design work, applicable public 
contracting requirements or the need to bring personnel and 
equipment to the ~ operating area after its abandonment by 
the pe~lftietee operator; and 

(1) (c) through (2) (b) Remain the same. 
(3) An incremental bond proposal must not be accepted if 

the perllliEtee operator has received a bonding noncompliance, 
notice of RBAE!alllflliaacc violation for exceeding the small miner 
or other acreage limitations, or a notice of RaRealllpliaRee 
violation for conducting activities outside the ~ bonded 
operating area. This prohibition does not apply if the 
Reneem~liaRee violation is vacated or if a court !],Ilea f.ee.l.s 
that a violation did not occur. 

(4) An operator f!erlllittee may submit bond higher than the 
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amount required by the department. The extra amount remains 
unobligated to any disturbance until applied against 
disturbances which result from additional activities approved 
under an operating permit, license, or euemf!tieR exclusion. 

(5) Remains the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-338, MCA 

17.24.141 BONDING: AQJUSTMBNT OF AMOUNT OF BOND (1) and 
(2) Remain the same. 

(3) The department shall notify the operator f!ermittee of 
any proposed bond adjustment and provide the operator, lieensee, 
er small miner an opportunity for an informal conference on the 
adjustment. 

(4) For bond reduction requests by the operator permittee 
for release of undisturbed land, the operator f!ermittee shall 
submit a map of the area in question, revise the appropriate 
active permtt: cp!ration maps and docurient that the area has not been 
disturbed as a result of previously f!ermittea operating 
activities. The department shall then conduct an inspection of 
the proposed area before responding to the request. 

(5) An operator f!ermittee or ill interested party may 
request an adjustment of the required performance bond amount 
upon submission of evidence to the department demonstrating that 
the method of operation or other circumstances will change the 
estimated cost to the department to complete the reclamation, 
contingency procedures, or monitoring activities and therefore 
warrant a change in the bond amount. 
AUTH: 82-4-321, MCA; IMP: 82-4-338 and 82-4-342, MCA 

l7 . 2 4 . 14 2 BOND I NG : REPLACEMENT OF BOND ( 1) The 
department may allow an operator f!ermittee to replace existing 
surety or collateral bonds with other surety or collateral 
bonds, if the liability that has accrued against the operator 
f!el!'mittee en the ef!eratiRIJ pel!'mit area, eMf!lel!'atien site er 
small miRe is transferred to such replacement bonds. 

(2) The department may not release an existing performance 
bond until the operator permittee has submitted and the 
department has approved ill acceptable replacement performance 
bond. A replacement of performance bond pursuant to this rule 
does not constitute a release of bond under 82-4-338, MCA. 
AUTH: 82-4-321, MCA; IMP: 82-4-338, MCA 

17.24.143 BONDING: FORM OF BOND (1) Remains the same. 
(2) Liability under any bond, including separate bond 

increments and indemnity agreements applicable to a single 
operation, must extend to the entire ~~area. 
AUTH: 82-4-321, MCA; IMP: 82-4-338, MCA 

17.24.144 BONDING: SURETY BONDS (1) through (1) (d) 
Remain the same. 

(e) The surety bond must provide a mechanism for the 
surety company to give prompt notice to the department and the 
operator permittee of: 
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(1) (e) (i) Remains the same. 
(1) (e) (ii) cancellation by the operator ~e£mittee; and 
(1) (e) (iii) Remains the same. 
(1) (f) Upon incapacity of a surety by reason of 

bankruptcy, insolvency or suspension or revocation of its 
license, the operator ~e£mittee shall be deemed to be without 
bond coverage and shall promptly notify the department in the 
manner described in the bond. The department, upon 
notification, shall, in writing, notify the operator of a 
reasonable period, not to exceed 90 days, to replace bond 
coverage. If an adequate bond is not posted by the end of the 
period allowed, the operator ~e£mittee shall cease mineral 
extraction~ aaa shall comply with the provisions of 82-4-336(1), 
MCA, and efta±± immediately commence reclamation in accordance 
with the Act. this sub-chapter and the reclamation plan. Mining 
operations must not resume until the department has determined 
that an acceptable bond has been posted. 

(1) (g) Remains the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-338, 82-4-341 and 82-4-360, 
MCA 

17.24.145 BONDING: CERTIFICATES OF DEPOSIT (1) The 
department may accept as bond an assignment of a certificate of 
deposit in a denomination not in excess of $100,000; or the 
maximum insurable amount as determined by FDIC and FSLIC, 
whichever is less. The department may not accept a combination 
of certificates of deposit for ~ one operator ~e£mittee on ± ~ 
institution in excess of that limit. 

(2) Remains the same. 
(3) The department shall require the operator a~~lieaHt 

to deposit sufficient amounts of certificates of deposit, to 
assure that the department will be able to liquidate those 
certificates prior to maturity, upon forfeiture, for the amount 
of the bond required pursuant to ARM 17.24.140 and 17.24.141. 

(4) Remains the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-338, MCA 

17.24.146 BONDING: LETTERS OF CREDIT (1) Remains the 
same. 

(2) If the department determines that the bank has become 
unable to fulfill its obligations under the letter of credit, 
the department shall, in writing, notify the operator ~e£mittee 
and specify a reasonable period, not to exceed 90 days, to 
replace bond coverage. If an adequate bond is not posted by the 
end of the period allowed, the operator ~eTmittee shall cease 
mineral extraction and shall comply with the provisions of 
82-4-341, MCA, and shall immediately begin to conduct 
reclamation operations in accordance with the Act, this 
sub-chapter and reclamation plan. Mining operations must not 
resume until the department has determined that an acceptable 
bond has been posted. 
AUTH: 82-4-321, MCA; IMP: 82-4-338, 82-4-341 and 82-4-360, 
MCA 
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17.24.153 GENERAL COMPLIANCE (1) ·The operator licensee 
shall comply with all federal and state laws, and such rules and 
regulations as are promulgated by the ~ eelftlftiesien under 
~1M Aact. 
AUTH: 82-4-321, MCA; IMP: 82-4-336, MCA 

17.24.159 BLASTING OPERATIONS: ORDERS OF THE DEPARTMENT 
(1) If the department it determines that the preponderance 

of evidence indicates that property damage or safety hazards are 
or were caused by blasting associated with exploration or mining 
activities by an operator, the department shall issue an order. 
In the event the order is not complied with, the department 
shall ~ i111ple111ent an nenee111plianee p~eeeaures. ~fie order 
~ imposeing requirements reasonably necessary to prevent 
property damage or safety hazards. 

(2) Remains the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-356, MCA 

17.24.165 MILLS AND REPROCESSING OPERATIONS: DEFINITIONS 
As used in this sub~chapter and the Act, unless the context 

clearly indicates otherwise, the following additional 
definitions apply: 

(1) through (B) Remain the same. 
(9) "Reclamation to the extent practicable and feasible" 

means, with regard to reprocessing of waste rock and tailings: 
(a) where waste rock and tailings have previously been 

reclaimed under the Act and this sub-chapter ~. compliance 
with the standards set for an operating permit; 

(b) where waste rock and tailings have not previously been 
subject to the reclamation requirements of the Act and this 
sub-chapter ~ and are to be redisturbed under the proposed 
permit, the following: 

(9) (b) (i) through (vi) Remain the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-335, 82-4-336 and 82-4-337, 
MCA 

17.24.181 SMALL MINER PLACER AND DREDGE BONDING 
(1) +a+ A small miner who operates a placer or dredge mine 

shall post a $;.10, 000 bond unless the department approves a 
lower amount based on the criteria below or unless it is 
documented that a bond for reclamation is posted with another 
government agency. 

(b) and (c) Remain the same, but are renumbered (a) and (b). 
lcl A small miner placer or dredge mine operator that 

posted a bond with the department prior to May 15, 1997, for a 
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mine is not required to post a bond in excess of $5.000 for that 
mine. 

(2) The department shall reduce the required bonding 
amount if the small miner submits an operating plan documenting 
that the cost of reclamation to the department would be less 
than $~10,000. The information needed to make such a 
determination includes the following: 

(2) (a) through (q) Remain the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-305, MCA 

17.24.185 SMALL MINER CYANIDE APPLICATIONS (1) A small 
miner proposing to operate cyanide-processing facilities and a 
mine under a small miner exemption must continue to meet the 
criteria for a small miner exemption under 82-4-305, MCA, 
concerning the mining fe£ t.ae operation. The ~ acreage 
eemmittea te disturbed by the cyanide ore-processing operation 
and covered by the operating permit pursuant to 82-4-335(2). 
MCA. is excluded from the 5 acre limit. llliftiR!J m~o~st. remaiH 
•,tithiH the ael!'ea~e limitatieRs esataif!ee in 82 4 3G3, ~4G'\;. 

(2) through (4) Remain the same. 
AUTH: 82-4-321, MCA; IMP: 82-4-305 and 82-4-335, MCA 

3. ARM 17.24.151 and 17.24.152 as proposed to be repealed 
may be found on page 17-1880 of the Administrative Rules of 
Montana. 
AUTH: 82-4-321, MCA; IMP: 82-4-336, MCA 

4. The Board is proposing the amendments above to 
implement the various acts amending the Hard Rock or Metal Mine 
Reclamation Act ("Act") passed by the Legislature. In Chapter 
204, Laws of 1995, the Legislature amended the language 
pertaining to the scope of activities that are guaranteed by the 
performance bond submitted under the Act. In Chapter 418, Laws 
of 1995, and Chapter 273, Laws of 1997, the Legislature 
transferred to the Department of Environmental Quality certain 
functions that it had previously vested in the Board of Land 
Commissioners or the Board of Environmental Review. 

In Chapter 271, Laws of 1997, the Legislature gave the 
Department prosecutorial discretion to determine whether to 
institute a proceeding for civil penalty and specified the 
criteria that the Department is to use in the exercise of this 
discretion. In Chapter 272, Laws of 1997, the Legislature made 
a number of revisions in the Act relating to small miners and 
recreational miners. Most of the proposed changes would modify 
the rules to conform with these changes in the Act. In 
addition, the board is proposing additional "housekeeping" 
changes to the rules for clarification, and to correct 
typographical and other errors. 

Rule 17.24.101: In section (3) the phrase "does not 
violate the Act and this sub-chapter" and the word "certain" are 
added to clarify the rule and provide notice of the requirement 
in 82-4-305, MCA, that a small miner must comply with the 
applicable portions of the Act to retain the small miner status 
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and may be subject to bonding, reclamation, penalty and other 
relevant portions of the Act. 

Section (4) is changed in response to the legislation 
passed in Chapter 272, Laws of 1997, modifying the recreational 
miner exemption. The amendments grant an exemption for 
recreational miners on the basis of mining methods and disturbed 
areas rather than mining as a hobby or a valuation of the 
collected rock samples. 

In Section (6) the term "operator• is defined to include a 
licensee, a permittee, and a small miner. The term "operator• 
has been defined to also cover the operator's and 
subcontractor's agents. The change is proposed because small 
miners can be operators under the Act and subject to certain 
provisions thereof just as permittees and licensees are. The 
change also recognizes that the law holds an operator liable for 
the actions of its agents as well as its employees and 
subcontractors. 

Rule 17.24. 102: In Section ( 3) the definition of 
•amendment• is changed by the addition of the phrase "that is 
not a revision" to provide that an amendment to a plan of 
operations is distinctly different from a revision to a plan of 
operations under these rules. This change is part of the 
changes made to 17.24.119. The purpose of these changes is to 
make the requirements relating to amendments and revisions more 
understandable. No substantive change in the requirements is 
proposed. 

Section (7) defining •collateral bond" is changed by the 
deletion of the word "permittee• and the addition of the word 
•operator• in its place to reflect the fact that licensees and 
small miners may also be subject to bonding under the Act. 

In Section (B) the definition of "disturbed and unreclaimed 
surface" has been changed by the addition of the phrase "and ARM 
17.24.101(4)" to permit the definition to be used in connection 
with the definition of a recreational miner in ARM 17.24.101(4) 
and Ch. 272, Laws of 1997. 

A definition of •exclusion• has been added because that 
term is used throughout the rule to refer to the small miner 
exclusion. 

Section (11) defining "mineral• is amended to include the 
word •scoria" to clarify the fact that scoria is not a mineral 
subject to the Act. The mining and reclamation of scoria is 
covered by the Opencut Mining Act under 82-4-403(7), MCA. 

In Section (20) the definition of •revision• is amended. 
See rationale for amendment to section (3). 

Section (22) defining •small miner• has been amended to 
conform it with the 1997 Legislature's amendment of the 
definition of that term in section 1 of Chapter 272, Laws of 
1997. 

Rule 17.24.103: 
reflect that the Board, 
rules under the Act. 

In Section (2) an amendment is made to 
and not the Department, promulgates 

Rule 17.24.108: In Section (2) the words •or exclusion• 
have been added to take into account that the holder of an 
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exploration license may be pursuing a small miner exclusion 
instead of obtaining an operating permit. 

Rule 17.24.115: Amendments replacing the term "board'' 
with the term "department" have been made throughout the rule. 
The existing language was correct because the Act was 
administered by the Department of State Lands, which was headed 
by the Board of Land Commissioners and because the Act used the 
term "Board". It is now incorrect because the Board of 
Environmental Review is not the head of the Department of 
Environmental Quality and the Act has been changed. The term 
"operator" has been substituted for "permittee" because 
exploration licensees and small miners have to submit 
reclamation plans and file reports under certain circumstances. 
The references to the "Montana Water Pollution Control Act" has 
been replaced with a reference to the statute that contains the 
definition of water pollution. The water quality statutes are 
not called the Montana Water Pollution Control Act. Other 
changes are not substantive. 

Rule 17.24.116: Amendments replacing the terms "board" 
with "department" have been made to reflect that the Department 
administers the Act. Replacement of "the rules of the board" 
with "this sub-chapter" is made for clarification. 

Rule 17.24.117: An amendment replacing the terms 
"83-4-335, MCA" with "82-4-335, MCA" has been made to correct a 
typographical error. 

Rule 17.24.118: In Section (1) an amendment 
the term "operator" with "permittee" to conform 
requirements that only holders of operating permits are 
to submit annual reports pursuant to ARM 17.24.118. 

replaces 
to the 

required 

A new Section ( 15) has been added to require that each 
annual report include the names of key personnel for maintenance 
and monitoring if the operation is shut down. The Board is 
proposing this amendment in order to allow the Department to 
expeditiously determine whether an operation that is shut down 
is being maintained so that environmental harm does not occur. 

Rule 17.24.119: See explanation of amendment to 
17.24.102 (3). 

Rule 17.24.121: 
17.24.102(3). 

See explanation of amendment to 

Rule 17.24. 128: In Subsection ( 1) (b) an amendment is 
made to require the Department to perform inspections of active 
mines at least 3 times a year rather than once per quarter. 
This change is made because many active mines are located in 
mountainous regions that are either closed during the winter 
months or are not easily accessible. The change gives the 
Department the flexibility to inspect mines at times of the year 
which are most efficient for the enforcement of the Act. 

Rule 17.24.129: In Section ( 1) an amendment was made 
adding the phrase "the license, or the exclusion" to require the 
Department to act on requests from the public to inspect 
exploration and small miner's operations as well as operations 
conducted pursuant to operating permits. The word "permittee's" 
was replaced with the phrase "alleged violator's" to recognize 
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that licensees, small miners and recreational miners, as well as 
permittees may violate the Act. 

Rule 17.24.132: In Section (1) the word "noncompliance" 
has been replaced by "violation". This change is made for 
purposes of consistency with the Department's other programs. 
The prefix "sub'' has been added to "chapter" to correct an 
error. The phrase "by certified mail" has been deleted to avoid 
redundancy since the matter of proper service is covered in 
detail in ARM 17.24.136. 

Section (2) is amended by replacing "noncompliance" with 
"violation". The second sentence is deleted to avoid redundancy 
since the matter of proper service is covered in detail in ARM 
17.24.136. 

In Section (3) the word "receipt" is replaced by "service" 
because under certain circumstances, it is not practical to use 
receipt as the lawful means of service of process. The matter 
of proper service is covered in detail in ARM 17.24.136. 

Section (4) is amended by replacing the phrase "10 day 
notice" with "violation letter" for purposes of consistency with 
other Department enforcement programs. The phrase "the person 
provides the department with documentation that" has been 
deleted because the Department inspects these sites to determine 
whether the violation has been abated. Violator documentation 
is therefore not necessary. 

Section (5) has been amended to replace the phrase "board 
of environmental review" with "department". Under 82~4-361(4), 
MCA, the Department holds the hearing. 

Rule 17.24.133: In Section (1) the word "noncompliance" 
has been deleted and the word "violation" has been used in its 
place. This change is made for purposes of consistency with the 
Department's other programs. 

Section (3) has been amended by deleting the word 
"permittee" and replacing it with "violator" to recognize that 
licensees, small miners and recreational miners as well as 
permittees may violate the Act. The phrase "and the department 
finds that good cause exists" was added. This addition is 
necessary to allow the department to ensure that violations are 
abated in a timely manner. 

Section (4) has been amended by deleting the word 
"permittee" and replacing it with "violator" to recognize that 
licensees, small miners and recreational miners, as well as 
permittees may violate the Act. 

Section (5) has been amended by adding the word "license" 
to cover situations involving an exploration license. 

In Section (6) the word "license" was added to cover 
situations involving an exploration license. 

Rule 17.24.134: In Chapter 271, Laws of 1997, the 
Legislature amended the penalty statute (82-4-361) that this 
rule implements by making the imposition of a penalty 
discretionary rather than mandatory and by specifying the 
criteria the Department must consider in determining whether to 
impose a penalty and in determining the amount of that penalty. 
Chapter 271 requires consideration of the factors currently 
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contained in 17.24.134 and adds additional factors. The 
amendments to the rule add those factors and mandate that, 
subject to the statutory maximum penalty, a penalty must not be 
lower than the economic benefit to the violator resulting from 
the violation. The purpose of this latter change is to provide 
an effective deterrent. Violations might not be adequately 
deterred if the violator can derive economic benefit from not 
complying with requirements. Section (4) is added to provide a 
requirement that violators who pay penalties over time must pay 
interest and authorization to require security to guarantee 
payment. These provisions are proposed in order to ensure that 
a violator does not gain economic advantage from delaying 
payment and that the Department has authority to ensure that 
persons who have the means to pay the penalty will do so. This 
also is necessary to provide an effective deterrent. 

Rule 17.24 .136: In Section (1) the word "noncompliance" 
has been replaced with "violation". This change is made for 
consistency with the Department's other enforcement programs. 

Subsections (1) (a) and (1) (b) have been amended by deleting 
the word "permittee" and replacing it with "violator" to 
recognize that licensees, small miners and recreational miners, 
as well as permittees may need to receive orders and the like 
from the department. 

Section (2) is proposed to be amended to delete the word 
"document" and insert the phrase "notice, statement or order" to 
clarify the meaning of the rule. The phrase "in person or by 
certified mail as set forth above" was added to ensure that an 
alleged violator may not avoid service by refusing to accept 
delivery of a notice, statement or order. 

Rule 17.24.137: In Section (2) the words "or license" 
has been added because suspensions do apply to exploration 
licenses. 

Rule 17.24.140: In Section (1) the word "permittee" has 
been replaced by "operator" and "exclusion, license" because 
small miners and licensees may be required to submit bonds under 
the Act. 

Subsection (1) (b) has been changed replacing "permit" and 
"permittee" with "operating" and "operator" because small miners 
and licensees may be required to submit bonds under the Act. 

In Subsection (2) (a) the words "licensee or small miner" 
have been deleted because they are included in the term 
"operator". 

Section (3) has been changed to delete the word "permittee" 
and add the word "operator" because small miners and licensees 
may be required to submit bonds under the Act. The word 
"permit" has been replaced with "operating" because small miners 
and licensees may also have operating areas that are bonded. 
The word "feels" has been replaced with the word "rules" to 
better conform with legal process. 

In Section (4) the word "permittee" has been replaced with 
"operator" because small miners and licensees may be required to 
submit bonds under the Act. The word "exemption" has been 
replaced with the word "exclusion" throughout the Act for 
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clarity and consistency. 
Rule 17.24.141, 17.24.142 and 17.24.143: The changes in 

these rules are all proposed because bonds are submitted by 
exploration licensees and some small miners. 

Rule 17.24.144: In Subsection (1)(e), (1)(e)(ii) and 
(1) (f) the word "permittee" was deleted and the word "operator" 
was added to make it clear that licensees and small miners are 
also subject to bonding requirements. Minor grammatical changes 
were also made. The phrase "Act, this sub-chapter and the" was 
added because the Act and the rules also contain reclamation 
requirements. 

Rule 17.24.145: In Section (1) the word "permittee" was 
replaced by "operator" to make it clear that licensees and small 
miners are also subject to bonding requirements. 

Section (3) was changed by replacing "applicant" with 
"operator" because licensees and small miners are also subject 
to bonding requirements. 

Rule 17.24.146: In Section (2) the word "permittee" was 
replaced by "operator" because licensees and small miners are 
also subject to bonding requirements. The phrase "Act, this 
sub-chapter and the" was added because the Act and the rules 
also contain reclamation requirements. 

Rule 17.24.151: The Board proposes to repeal this rule 
because, with the exception of the last sentence, the rule 
merely repeats the requirements of 75-5-102, 75-5-306, and 
75-5-631 through 75-5-635, MCA. The last sentence prohibits 
discharges that exceed 1/100th of the median tolerance limit for 
game fish present in receiving water. The Board proposes to 
repeal this standard because it is vague and outdated. Aquatic 
life, when this standard was adopted to protect, is now 
protected by standards adopted pursuant to the water quality 
laws. 

Rule 17.24.152: The Board proposes repeal of this rule 
because 82-4-306, MCA, sets the requirements for disclosure of 
information. The rule cannot be left in place as is because it 
conflicts with amendments that have been made to 82-4-306. 

Rule 17.24.153: In Section (1) the word "licensee" has 
been replaced with the word "operator" and the word "commission" 
has been replaced with the word "board" because small miners and 
permittees, in addition to licensees, must comply with all 
federal and state laws, and such rules and regulations as are 
promulgated by the Board of Environmental Review rather than by 
the commission. 

Rule 17.24.159: In Section (1) the word "it" has been 
replaced with the phrase "the department" for clarification. 
The remedy contained in the rule has been changed to reflect 
that 82-4-356 (1) requires that, in the event the Department 
determines that blasting caused property or safety hazards, the 
Department shall issue and implement an order imposing 
requirements reasonably necessary to prevent property damage or 
safety hazards. 

Rule 17.24.165: The word "subchapter" has been replaced 
with "sub-chapter" to correct a typographical error. 
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In Subsection (9) (a) and (b) the phrases "under this part" 
are proposed to be amended to "under the Act and this 
sub-chapter" to reflect that the rules are set forth in a 
sub-chapter while a part is a unit of the statutes enacted by 
the legislature. 

Rule 17.24.181: This rule is proposed to be amended to 
reflect the 1997 Legislature's amendment to 82-4-305(3) 
requiring small miners to post a $10,000 (rather than a $5,000) 
bond to operate a placer or dredge mine (Ch. 272, Laws of 1997), 
and the grandfather that provides that operators who posted a 
bond with the Department prior to May 15, 1997, for a mine are 
not be required to post a bond in excess of $5,000 for that 
mine. 

Rule 17.24.185: The changes to ARM 17.24.185 are made to 
bring the rule into compliance with amendments made to 82-4-305, 
MCA, in Chapter 272, Laws of 1997. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed rules either orally or in 
writing at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana 59620-0901, no later than October 9, 
1998. 

6. John F. North or his designee has been appointed to 
preside over and conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by~ ... ~ 
C~ I<IN, Chairperson 

Reviewed by: 

fn~ "21;ti 

Certified to the secretary of State August 31, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 17.8.321, 
regarding opacity limits and 
other requirements for kraft 
pulp mills. 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 

AMENDMENT OF RULE 

(Air Quality) 

1. On October 9, 1998, at 2:00p.m., the board will hold 
a public hearing at Missoula City Council Chambers, 435 Ryman, 
Missoula, Montana, to consider the proposed amendment of the 
above-captioned rule. 

The board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the board no later than 5 
p.m., September 25, 1998, to advise us of the nature of the 
accommodation you need. Please contact the board at P.O. Box 
200901, Helena, Montana 59620-0901; phone (4 06) 444-2544; fax 
(406) 444-4386. 

2. This proposed action is in response to a petition for 
rulemaking. Three alternative amendments to the rule are 
proposed. The three alternatives represent the proposed 
approach of Stone Container Corporation (ALTERNATIVE I), 
Missoula County (ALTERNATIVE II), and the Department of 
Environmental Quality (ALTERNATIVE III). Paragraphs 3, 4, and 
5 of this notice contain rationale statements for each proposed 
alternative. The rationale statements have been prepared by the 
proponents of the alternatives. After hearing public comment on 
the alternatives, the board will decide which, if any, of the 
proposed alternatives to adopt. 

The alternative amendments are as follows: 

ALTERNATIVE I 

17.6,321 KHAFT PULP MILLS (1) For the purposes of this 
rule, the following definitions apply: 

(a) and (b) Remain the same 
lcl "Dry electrostatic precipitator (ESP) system" means an 

electrostatic precipitator with a dry bottom (i.e .. no black 
liquor. water. or other fluid is used in the ESP bottom) and a 
dry particulate matter (PM) return system (i.e., no black 
liquor. water. or other fluid is used to transport the collected 
PM to the mix tank) . 

ill "Existing recovery furnace" means a recovery furnace 
installed on or before August 28. 1998. 

(c) Remains the same in text but is renumbered (e) . 
lfl "New recovery furnace means a recovery furnace 

installed after August 28. 1998. 
(d) through(i) Remain the same in text, but are renumbered 

(g) through (l). 
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(2) through (7) Remain the same 
(B) No person may cause or authorize to be discharged into 

the outdoor atmosphere, from any existing recovery furnace 
il'lstallecl al'l er eefere Ne·re~t~ber i!J 1 1968, eguipped with an ESP 
emissions that exhibit 35\ epaeity er ~reater aoera~e~ ever 6 
eet'lseeHti¥e ~t~il'lHtes opacity greater than 35% averaged over 6 
consecutive minutes for 6% or more of the time within any 6-
month reporting period. For recovery furnaces, this opacity 
limitation supersedes any other opacity limitation contained in 
this chapter, including ARM 17.5.304 and 17.5.340. 

(9) No person may cause or authorize to be discharged into 
the outdoor atmosphere, from any ~ recovery furnace it'letallea 
after Ne•• eftlber 23, 1968 eguipped with an ESP, emissions that 
exhibit 39\ aJ:laeit) er !Jreatel' avera~ecl e•ver 6 eet'lseeHti¥.e 
lftiAHtes opacity greater than 20% averaged over 6 consecutive 
minutes for 6% or more of the time within any 6-month reporting 
~- For recovery furnaces, this opacity limitation 
supersedes any other opacity limitation contained in this 
chapter, including ARM 17.8.304 and 17.5.340. 

1101 AnY person subject to (8) or (9) shall within 60 days 
of becoming subject to this rule develop and implement a written 
plan that requires that such person implement corrective action 
if 10 consecutive 6-minute averages result in a measurement 
greater than 20% opacity. 

(10) Remains the same in text, but is renumbered (11). 
~ll1l COMS will be the primary measure of compliance 

with the opacity limits specified in (8) ei" Bru:l (9) of this 
rule, except that the department may use another appropriate 
method of determining c"ompliance, as specified in the Montana 
source test protocol and procedures manual, including the test 
method contained in 40 CFR Part 60, appendix A, method 9, when 
the department has reason to believe that COMS data is not 
accurate or when COMS data is unavailable. 

~ll1l Any person subject to ~llll_of this rule shall 
report m•er}' ti~t~e J:leriea of eJ!eess OJ:!aeity from aAy reee, eJ<y 
fHrRaee, quarterly if measured parameters exceed the conditions 
specified in (8), (9) or (10) of this rule as determined by the 
COMS, and shall report every time period when the COMS was not 
operational. For the J:!Hrpeees of this reJ:!!:~:r·t, eneess emissiefts 
meaRs Bl'l)' 6 miRHte avera~e OJ:!BBity of 35\ er !Jreater fer any 
reee.ery fl:lrt'laee iRstallea eft er sefere N!he!flse£ 23, 1969, er 
39\ er ~real;er fer aft) reeevery fHrRaee iHstallee afl;er Nevember 
i!3, 1968 When no e;x;ceedances of parameters have occurred. 
persons subject to Ill) of this rule shall submit a semi-annual 
report stating that no excess emissions occurred during the 
reporting period. These reports must be submitted on forms 
provided by the department and must be made in compliance with 
department procedures and applicable requirements for submittal 
of excess emissions reports. These reports must be submitted to 
the department ~Harterly, within 30 days after the end of each 
applicable calendar quarter or 6-month reporting period. 
AUTH: Sec. 75-2-111, 75-2-203, MCA; IMP: Sec. 75-2-203, MCA 
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ALTERNATIVE II 

17.8.321 KRAFT PULP MILLS (1) through (8) Remain the 
same. 

(9) No person may cause or authorize to be discharged into 
the outdoor atmosphere, from any recovery furnace installed 
after November 23, 1968 and installed prior to January 1. 1998, 
emissions that exhibit~ lQl opacity or greater averaged over 
6 consecutive minutes, except that during each calendar month 6 
minute average opacity measurements greater than 20\ must not be 
counted as a violation when the source has accrued an adeguate 
number of emission credits to offset the number of violation 
debits. 

(a) The number of accrued emission credits available for 
any calendar month must be calculated by subtracting each 6 
minute average opacity measurement of greater than or egual to 
10\ and less than 15% from 15. sum the results and multiply by 
.003, plus the sum of subtracting each 6 minute average opacity 
measurement of greater than or egual to 5\ and less than 10% 
from 15. and multiplying by .005 plus the sum of subtracting 
each 6 minute average opacity measurement of greater than O% and 
less than 5% from 15, and multiply by .010. Periods when no 
black liguor is fired may not be used to earn opacity credits. 

(b) Total calendar month violation debits shall be 
calculated by subtracting 20 from each non-malfunction 6 minute 
average opacity measurement of greater than 20 that occurs 
within a calendar month and totaling the results. 

(c) If the number of emission credits eguals or exceeds 
the number of violation debits during any calendar month, no 
violations have occurred. If the number of violation debits 
exceeds the nuffiber of emission credits in a calendar month, then 
the credits shall be subtracted from the number of debits in the 
order (by day & hour) in which the potential violation occurred. 
A non-malfunction 6 minute average opacity measurement in excess 
of 20% that is not entirely offset by earned emission credits 
shall count as a violation. Unused accrued emission credits 
shall not carry over from month to month. 
~ For recovery furnaces, this opacity limitation 

supersedes any other opacity limitation contained in this 
chapter, including ARM 17.8.304 and 17.8.340. 

(:lti..Q) No person may cause or authori;;;e to be discharged 
into the outdoor atmosphere. from any recovery furnace installed 
after January 1. 1998, emissions that exhibit 20% opacity or 
greater averaged over 6 consecutive minutes. For recovery 
furnaces. this opacity limitation supersedes any other opacity 
limitation contained in this chapter. including ARM 17.8.304 and 
17.8.340. 

(+&11) Any person subject to (8).~ (9) or (10) of this 
rule shall install, calibrate, maintain, and operate a 
continuous opacity monitoring system (COMS) to monitor and 
record the opacity of emissions discharged into the atmosphere 
from any recovery furnace subject to this rule. This COMS shall 
comply with the requirements of 40 CFR Part 60, regarding the 

17-9/10/98 MAR Notice No, 17-083 



-2401-

installation, calibration, maintenance, and operation of COMS 
for kraft pulp mill recovery furnaces and any other applicable 
requirement in this chapter regarding the installation, 
calibration, maintenance, and operation of COMS. 

(~12) COMS will be the primary measure of compliance with 
the opacity limits specified in (B)k ef-(9), and (10) of this 
rule, except that the department may use another appropriate 
method of determining compliance, as specified in the Montana 
source test protocol and procedures manual, including the test 
method contained in 40 CFR Part 60, appendix A, method 9, when 
the department has reason to believe that COMS data is not 
accurate or when COMS data is unavailable. 

(~ill Any person subject to (~ll) of this rule shall 
report every time period of excess opacity from any recovery 
furnace and the data and calculations for all accrued emission 
credits, as determined by the COMS, and shall report every time 
period when the COMS was not operational. For the purposes of 
this report, excess emissions means aRy 6 ffliR~o~te avera"!e Sflaeity 
ef 35' er !reater fer aR) reee'>ery f~o~rnaee iRetallea oR or 
13efol'e tle·re!l!Bel' 23, 1968, er _ 39'& any 6 -minute average opacity 
~ or greater for any recovery furnace installed after 
November 23, 1968 and before January 1. 1998, that does not have 
an offsetting earned emission credit accrued during the same 
calendar month. and any 6 -minute average opacity of 20% or 
greater for any recovery furnace installed after January 1, 
~. These reports must be submitted on forms provided by the 
department and must be made in compliance with department 
procedures and applicable requirements for submittal of excess 
emissions reports. These reports must be submitted to the 
department quarterly, within 30 days after the end of each 
calendar quarter. 
AUTH: Sec. 75-2-111, 75-2-203, MCA; IMP: Sec. 75-2-203, MCA 

ALTERNATIVE III 

17.8.321 KRAFT PULP MILLS (1) through (8) Remain the 
same. 

(9) No person may cause or authorize to be discharged into 
the outdoor atmosphere, from any recovery furnace installed 
after November 23, 1968 and on or before September i, 1976, 
emissions that exhibit ~ ~ opacity or greater averaged over 
6 consecutive minutes for more than 3% of the 6 minute time 
periods during which a source is operating within any calendar 
month. For recovery furnaces, this opacity limitation 
supersedes any other opacity limitation contained in this 
chapter, including ARM 17.8.304 and 17.8.340. 

(10) No person may cause or authorize to be discharged 
into the outdoor atmosphere. from any recovery furnace installed 
after September 4. 1976. emissions that exhibit 20% opacity or 
greater averaged over 6 consecutive minutes for more than 1% of 
the 6 minute time periods during which a source is operating 
within any calendar month. For recovery furnaces. this opacity 
limitation supersedes any other opacity limitation contained in 
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this chapter. including ARM 17.8.304 and 17.8.340. 
llll For the purposes of this rule. excess opacity 

emissions means any 6-minute average opacity of 35\ or greater 
for any recovery furnace installed on or before November 23, 
1968. and 20\ or greater for anY recovery furnace installed 
after November 23. 1968. 

l.lll Any person subiect to !Bl, (9), or (10) of this rule 
shall submit a corrective action plan addressing periods of 
excess opacity emissions. as defined in (11) of this rule. to 
the department for review and approval within 60 days of 
becoming subject to this rule. A revised corrective action plan 
may be submitted to the department for review and approval at 
any time. The department may revise an existing corrective 
action plan if it believes that the amount. length or severity 
of excess emissions exhibited by a facility indicate a need for 
additional corrective action. If the Department revises an 
existing corrective action plan. the revision may be appealed by 
the facility to the board. 

l!ll During any period of excess opacity emissions. any 
person subject to (8). (9l, or (10) of this rule must take 
corrective action as described in the approved corrective action 
I!.lM..,_ 
~~Any person subject to (8)~ er-(9), or (101 of 

this rule shall install, calibrate, maintain, and operate a 
continuous opacity monitoring system (COMS) to monitor and 
record the opacity of emissions discharged into the atmosphere 
from any recovery furnace subject to this rule. This COMS shall 
comply with the requirements of 40 CFR Part 60, regarding the 
installation, calibration, maintenance, and operation of COMS 
for kraft pulp mill recovery furnaces and any other applicable 
requirement in this chapter regarding the installation, 
calibration, maintenance, and operation of COMS. 
~ ~ COMS will be the primary measure of compliance 

with the opacity limits specified in (B)~ er-(9), and(lO) of 
this rule, except that the department may use another 
appropriate method of determining compliance, as specified in 
the Montana source test protocol and procedures manual, 
including the test method contained in 40 CFR Part 60, appendix 
A, method 9, when the department has reason to believe that COMS 
data is not accurate or when COMS data is unavailable. 

+Ht- l.l.§.l Any person subject to +re+ ~ of this rule 
shall report every time period of excess opacity emissions from 
any recovery furnace, as determined by the COMS, and shall 
report every time period when the COMS was not operational. 
Fe~ the ~Hr~eses ef this re~ert, eKeess eMissieas Meaas any 6 
MinHte ave~a<Je e~aeit1 ef 35\ e~ <Jreater fer aay f'eee.,..ery 
fH~Haee ifiStallea 9H Sf' sefere !le'19ffiB9f' 23, 1968, e!" 39\ e~ 
§reater fer an~ reee.er) fHrnaee installed after NeveMeer 23, 
1968. Thgse reports must include descriptions of any corrective 
action measures taken during period of excess opacity emissions. 
These reports must be submitted on forms provided by the 
department and must be made in compliance with department 
procedures and applicable requirements for submittal of excess 
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emissions reports. These reports must be submitted to the 
department quarterly, within 30 days after the end of each 
calendar quarter. 
AUTH: Sec. 75-2-111, 75-2-203, MCA; IMP: Sec. 75-2-203, MCA 

3. Stone Container Corporation has prepared the following 
statement of reasonable necessity for ALTERNATIVE I: 

The proposed amendments to ARM 17.8. 321 are based upon 
opacity standards recently proposed by the EPA for Kraft Pulp 
Mills. 63 Fed. Reg. 18754 (April 15, 1998). The EPA proposal, 
founded on the principle that public health and the environment 
will be protected by reducing emissions "to the level 
corresponding to the maximum achievable control technology" 
(MACT II), reflects an economically sound approach based on a 
reasoned analysis of the best performing 6% of mills across the 
United States. Under the proposed amendments, owners and 
operators of existing Kraft recovery furnaces must operate so 
that the opacity of emissions is not "greater than 35% for 6% or 
more of the time within any 6-month reporting period." In 
addition, the proposed amendments require operators of all 
recovery furnaces to begin to implement a start-up, shutdown, 
and malfunction corrective action plan if ten consecutive 
6-minute averages are over 20% opacity. 

EPA based the MACT II opacity standard on the 
already-existing new source performance standards (NSPS) for 
Kraft Pulp Mills. 40 C.F.R. Part 60, Subpart BB. The NSPS 
Subpart BB 35% opacity standard (set out in 40 C.F.R. § 60.282) 
is universally recognized as an enforceable emission standard. 
The NSPS standards also establish that excess emissions violate 
the 35% standard only if the emissions occur greater than 6% of 
the time. 40 C.F.R. § 60.284(e) (1) (ii). Those very same 
standards have been incorporated into the MACT II requirements 
for those Kraft and Soda recovery furnaces equipped with 
electrostatic precipitators (ESP) . The proposed amendments to 
ARM 17.8. 321 are reasonably necessary to maintain consistent 
regulation under state and federal law and to allow for 
variability which can occur even in top-performing and properly 
run facilities. The current rule does not allow for any 
exceedances contrary to the analysis and conclusions underlying 
the current NSPS and proposed MACT II requirements. 

Adoption of the proposed amendments to ARM 17.8.321 will 
not result in increased particulate matter (PM) emissions. 
Recovery furnaces at Kraft Pulp Mills are subject to specific 
limits on hourly and daily particulate matter emissions. Owners 
and operators of recovery furnaces must demonstrate compliance 
with permit conditions by conducting quarterly stack-testing. 
In addition, owners and operators of Kraft Pulp Mills are 
required to calculate compliance with particulate matter 
limitations daily and monthly through a correlation with 
continuous opacity monitoring. These standards for PM emissions 
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are not affected by the proposed rule and will continue to 
protect public health and the environment. 

A recent study looking at sources of PM10 in the Missoula 
airshed conducted by John A. Cooper, Ph.D. under contract with 
the Missoula City-County Health Department concluded that Kraft 
recovery furnace impacts would be insignificant on high PM days. 
In fact, they were substantially less than Hr. Moreover, 
Missoula County has not had a PM 10 standard violation in over 9 
years. EPA recognizes Missoula as meeting all current and 
previous PM10 standard requirements. Thus, Missoula County meets 
the requirement for PM10 attainment reclassification. EPA has 
also concluded that it is highly probable that Missoula County 
will also meet new, stricter PM2 _5 standards. Concentrations have 
not exceeded even the new standard criteria since 1990 and the 
most recent 3-year average is 40% below the standard. 

4. Missoula County has prepared the following statement 
of reasonable necessity for ALTERNATIVE II: 

Alternative II is offered by the Missoula City County Air 
Pollution Control Board. Alternative II proposes an opacity 
limit of 20% for recovery boilers installed after November 23, 
1968 and before January 1, 1998. In addition to a proposed 20% 
opacity limit and other requirements, this alternative contains 
a provision which uses credits and debits to determine 
violations on a monthly basis. Accrued credits may be used to 
offset periods of upset. The current state rule allows an 
opacity limit of 30% for the kraft recovery boilers. Lowering 
the opacity limit to 20% results in lower particulate emissions, 
which protects public health and the unique Missoula Valley 
environment. 

There is a direct correlation between the opacity readings 
of a recovery boiler and its mass emissions of particulate. 
Kraft recovery boilers are sources of particulate in the 
Missoula Valley, as shown in the 1986 and 1996 CMB analyses. 
According to the April 15, 1998 Federal Register, Proposed 
Standards for Hazardous Air Pollutants From Chemical Recovery 
Combustion Sources at Kraft, Soda, Sulfite, and Stand-Alone 
Semichemical Pulp Mills, hazardous air pollutants (HAP) account 
for approximately 0.2 percent of the particulate emissions from 
recovery furnaces. Available emission data shows that metals, 
various organic compounds and hydrochloric acid are the most 
significant HAP's emitted from pulp and paper combustion 
sources. Organic compounds emitted from pulp and paper 
combustion sources include acetaldehyde, benzene, formaldehyde, 
methyl ethyl ketone, methyl isobutyl ketone, methanol, phenol, 
styrene, toluene, and xylenes. These organic compounds have a 
range of potential health effects associated with short and long 
term exposure. Health and environmental effects associated with 
exposure to PM are described in EPA's Criteria Documents "Air 
Quality Criteria for Particulate Matter", EPA-600/P-95-001. 
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Results from a study of grammar school children by Ransom 
and Pope ( 1992) indicate that school absenteeism was 
significantly related to elevated PM 10 concentrations as low as 
50 parts ug/M3. Further, they found that absenteeism increased 
as PM 10 concentrations increased above 50 ug/M3. PM10 records 
for Missoula from 1994 to 1997 indicate that, although Missoula 
did not exceed the federal standard of 150 ug/m3, there were 
many days when particulate levels exceeded the 50 ug/m3 of the 
Ransom and Pope study. 

Alternative II will benefit the environment by reducing 
particulate emissions in the Missoula Valley's unique and 
sensitive airshed. Missoula Valley has a long history of air 
pollution that led to its designation as a non-attainment area 
for particulate. Missoula remains subject to inversions and air 
stagnation caused by its physical setting. Air quality 
monitoring shows a change in the previous trend of air quality 
improvement with annual average particulate increasing during 
the past two years. 

Current data from the mill indicates it can operate under 
this proposed rule. 

5. The Department of Environmental Quality has prepared 
the following statement of reasonable necessity for ALTERNATIVE 
III: 

The state kraft pulp mill rule establishes opacity limits 
and other requirements for the Stone Container facility in 
Missoula, Montana. Under the current rule, recovery boilers 
installed after November 23, 1968, must meet an opacity limit of 
30%. Proposed Alternative III revises the opacity limit, for 
these boilers, from 30% to 20%. 

Alternative III allows exceedances of the proposed 20% 
opacity limit for a certain percentage of time every month. For 
recovery boilers installed after November 23, 1968, but before 
September 24, 1976, the proposed excess emissions allowance is 
3%. This applies to Stone's recovery boiler #4. For recovery 
boilers installed after September 24, 1976, the proposed excess 
emissions allowance is 1%. This applies to Stone's recovery 
boiler 115. Under both the current and the proposed rule, 
opacity must be monitored by means of continuous opacity 
monitors (COMS) . 

The proposed 20% opacity standard is technology-based 
rather than health-based. Opacity limits traditionally have 
been set at levels designed to ensure that air pollution control 
equipment will be properly operated and maintained. The 
proposed 20% opacity standard was developed based on data 
regarding the capabilities of air pollution control equipment at 
Stone Container. COMS data collected at the facility since 1995 
indicate that the #4 and #5 recovery boilers, with proper 
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operation and maintenance, can meet an opacity limit of 20\, 
with some allowance for unpreventable conditions as discussed 
below. Current actual emissions from these boilers are 
generally at or below the proposed 20% opacity limit. However, 
by establishing 20% as an enforceable opacity limit, the 
proposed amendment will help ensure that the facility continues 
to follow good air pollution control practice in the future. 

Lowering the opacity limit from 30% to 20% will contribute 
to lower particulate matter emissions from the facility. A 
correlation equation has been developed, based on emissions 
tests at the facility, which shows a relationship between 
opacity and particulate emissions at the recovery boilers. When 
opacity is lower, particulate emissions generally are lower. 
When opacity is higher, particulate emissions generally are 
higher. Based on the correlation equation, reducing opacity 
levels from 30% to 20% will reduce particulate emissions from 
the Stone Container recovery boilers. Because boilers #4 and #5 
are generally operated at or below the proposed 20% limit, the 
proposed rule will not result in immediate substantial 
reductions of particulate emissions. However, by lowering the 
enforceable opacity limit from 30% to 20%, the proposed rule 
will help insure that particulate emissions remain at or below 
their current levels. 

The proposed amendment will benefit the environment because 
a 20% opacity limit will require the facility to use good air 
pollution control practice, and will help control particulate 
emissions at the facility. The proposed amendment will also 
benefit human health. Although the opacity limit is not a 
health-based standard, the state air quality permit for the 
facility does contain emission limits for particulate matter. 
These health-based emission limits are based on health studies 
and on the state and national ambient air quality standards. 
Good air pollution control practice is essential for compliance 
with the health-based emission limits in the air quality permit. 
Because compliance with the 20% opacity limit will require good 
air pollution control practice, the proposed amendment will 
contribute to the attainment of health-based emission limits at 
the facility. 

The particulate controls resulting from the proposed 20% 
opacity limit will also add a margin of safety to the facility's 
health-based emission limits. The health-based emission limits 
in Stone's air quality permit cannot be exceeded. Consequently, 
particulate matter emissions from the facifity will not be a 
threat to human health regardless of which opacity limit is 
applicable. However, there is some evidence that, at boiler #4, 
compliance with the proposed 20% opacity limit will result in 
lower particulate emissions than under the health-based emission 
limits. This will create a margin of safety for particulate 
emissions from the #4 recovery boiler. Because the #4 boiler is 
generally operated now at or below 20% opacity, the proposed 
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rule would not result in immediate health benefits. However, 
the proposed rule will ensure that the margin of safety for 
particulate emissions continues to exist in the future. 

The COMS data from Stone Container shows some periods of 
excess opacity that are not the result of improper operation or 
maintenance. These excess opacity levels are due to 
unpreventable conditions such as sudden changes in the 
composition of the materials burned in the boilers. The current 
rule does not make allowance for such excess emissions. In 
enforcing the current rule, the Department has discretion 
whether to pursue civil penalties in such cases. The proposed 
rule. quantifies, through an excess emissions allowance, the 
extent to which inherent process variability is allowed. COMS 
data from 1997 indicate that unpreventable excess opacity levels 
occurred in that year approximately 1.9% and .1% of the time for 
the 114 and 115 boilers, respectively. The proposed excess 
emission allowances of 3% and 1% for the 114 and liS boilers, 
respectively, reflect adjustments to the 1997 data to allow for 
yearly variations. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed rules either orally or in 
writing at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana 59620-0901, no later than October 1.6, 
1998. 

BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by: 

¥ncq:11.4 
Certified to the Secretary of State August 31, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules I through III, the 
transfer and amendment of 
11.5.1003, 11.5.1004, 
11.14.601, 11.14.602, 
11.14.604, 11.14.605 and 
11.14.607 through 11.14.611, 
and the repeal of 11.5.1001, 
11.5.1002, 11.5.1005 and 
11.14.613 pertaining to child 
care assistance 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION, 
TRANSFER AND AJ.IENDHENT 
AND REPEAL 

1. On September 30, 1998, at 1:30 p.m., a public hearing will 
be held in the auditorium of the Department of Public Health and 
Human Services Building, 111 N. Sanders, Helena, Montana to 
consider the adoption of rules I through III, the transfer and 
amending of 11.5. 1003, 11.5.1004, 11.14. 601, 11.14. 602, 
11.14.604, 11.14.605 and 11.14.607 through 11.14.611, and the 
repeal of 11.5. 1001, 11.5 .1002, 11.5 .1005 and 11. 14.613 
pertaining to child care assistance. 

The Department of Public Health and Human services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
September 21, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, Office 
of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rules as proposed to be adopted provide as 
follows: 

RULE I CONFIDENTIAI,ITY (1) Applicant or participant 
information may be shared with other state and federal agencies 
who are supporting or assisting in administration of the program 
for the following purposes: 

(a) to report child abuse and neglect to the appropriate 
agency or authority; 

(b) to administer and establish eligibility, to determine 
the amount of assistance, to provide the service, and to conduct 
audits, investigations, prosecution of criminal or civil 
proceedings involving state and federal public assistance 
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programs; 
(c) to provide the applicant or participant's current 

address to a state or local law enforcement officer, if the 
officer documents that the person is a fugitive felon whose 
arrest is the responsibility of the officer. The officer shall 
provide the name and social security of the participant by 
written request; or 

(d) to provide information necessary for emergency medical 
or other critical needs. Notice of release shall be given as 
soon as possible to the applicant or participant. 

AUTH: Sec. 52·2-704 and 53-4-212, MCA 
IMP: Sec. 52-2-704 and 53-2-211, MCA 

RULE II CHilD CARE RATES (1) The hourly rate is paid for 
services provided less than 6 hours during a calendar day. 

(2) The daily rate is paid for 6 to 10 hours of service 
during a calendar day. 

(3) Child care certification plans may allow extended care 
during a calendar day. When care is provided for 10 to 16 hours 
per day, the daily rate applies to the first 10 hours of 
service. The hourly rate applies up to 6 hours of additional 
service. If the certification plan specifies service exceeding 
16 hours of care during a calendar day, the state may pay up to 
twice the daily rate. 

(a) Following are the state rates by resource and referral 
district. Child care providers will be paid the rate for the 
district in which their facility is physically located. 
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(i) Billings District (ii) Bozeman District 

Provider Day Hour Provider Day Hour 
Type Rate Rate Type Rate Rate 

Ea.milll: Heme Eamilll: Heme 
Regular 15.00 2.25 Regular 17.00 2.50 
Infant 16.00 2.50 Infant 18.00 2.90 
Special Needs 15.00 2.00 Special Needs 18.00 2.50 

--
G~:eug Heme GI:Qlli2 Home 
Regular 1S.OO 2.SO Regular 17.75 2.75 
Infant 16.00 2.50 Infant 20.00 2.75 
Special Needs 1S.OO 2.SO 
,-----·---~-

Special Needs 16.75 2.50 
-~ f--·-, -~---TN 

~ Cen.t..e.l:: 
Regular 16.50 3.00 Regular 17.75 2.75 
Infant 22.00 3.SO Infant 20.00 3.00 
Special Needs 16.00 2.65 Special Needs 18.00 2.90 ,----.. ··~~-- ---·· ~-- ---~------~-~ --
Legally Legally 
Iln;cegiste~:ed Ilo~:egiste~:ed 
Regular 11.25 1.50 Regular 11.25 1.50 
Infant 12.00 1.50 Infant 12.00 1.50 
Sp~cial Needs _!:~:~ 1. 75 

---··- .. 

Special Needs 12.00 1.75 
-~·--- ---

(iii) Butte District (iv) Glasgow District 
-~--~. --~-· --- --- ·--- ~n•-·-----· 

Provider Day Hour Provider Day Hour 
Type Rate Rate Type Rate Rate , _________ 

o, __ 

-----~--

Ea.mib Home Ea.mib Heme 
Regular 15.00 2.00 Regular 14.00 2.00 
Infant 1S.OO 2.25 Infant 15.00 2.00 
Special Needs 15.00 2.25 Special Needs 15.00 2.00 
,--~-·----~------ --~- --~-· ----~---

GI:OllP Home GI:OilP Heme 
Regular 15.00 2.00 Regular 14.00 2.00 
Infant 16.00 2.25 Infant 15.00 2.1S 
Special Needs 16.00 2.2S Special Needs 15.00 2.15 
----~---- .. ----, 
Cen.t..e.l:: ~ 
Regular 15.00 2.50 Regular 16.00 2.50 
Infant 16.10 2.65 Infant 16.00 2.40 
Special Needs 15.25 2.50 Special Needs 16.00 2.50 

.. -~------·---
Legally Legally 
Ilm::eg;i. stet:ed Ilnt:egiste~:ed 
Regular 11.25 l. so Regular 11.25 1.50 
Infant 12.00 1.50 Infant 12.00 l. so 
Special Needs 12.00 2.00 Special Needs 12.00 1.75 -- -~~------·-

____ , _____ , 
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(v) Glendive District (vi) Great Falls District 

Provider Day Provider Day Hour 
Type Rate Type Rate Rate 

------
Eamil:,: Heme Eamil:,: Heme 
Regular 14.00 2.00 Regular 14.00 2.00 
Infant 15.00 2.00 Infant 15.00 2.00 
Special Needs 15.00 2.00 Special Needs 15.00 2.00 

---•c~------~-~·-· 

G:t:eup Heme G:t:eup Heme 
Regular 14.00 2.00 Regular 14.00 
Infant 15.00 2.25 Infant 15.00 
Special Needs 15.00 2.25 Special Needs 15.00 

~ -----~-,.~--- --------

ce.u.t..e..t: ce.u.t..e..t: 
Regular 14.50 2.50 Regular 14.50 2.50 
Infant 16.00 2.40 Infant 16.00 2.50 
Special Needs 15.00 2.50 Special Needs 15.00 2.50 

-~-- ------·· ------·-
Legally Legally 
Un:t:e!iliate:t:ed l!n:t:egiate:t:ed 
Regular 11.25 1.50 Regular 11.25 1. 50 
Infant 12.00 1.50 Infant 12.00 1.50 
Special Needs 12.00 1. 75 Special Needs 12.00 1.75 _________ , ··- ----------·--- --

(vii) Havre District (viii) Helena District 

Provider Day Hour Provider Day Hour 
Type Rate Rate Type Rate Rate 

- ----···-· ----- - -- ---- ---~---- ----· 

Eamib HQille Ea.mil:t: Heme 
Regular 14.00 2.00 Regular 14.25 2.00 
Infant 15.00 2.00 Infant 16.00 2.25 
Special Needs 15.50 2.00 Special Needs 15.00 2.00 

---~---

G:t:ellp Heme G:t:ellp Home 
Regular 15.40 2.50 Regular 14.00 2.00 
Infant 16.00 2.50 Infant 15.00 2.25 
Special Needs 16.00 2.50 Special Needs 15.00 2.25 
-----·---- - ---·---- --~----- --------

ce.u.t..e..t: Cen.t.e.:t: 
Regular 14.50 2.50 Regular 15.50 2.75 
Infant 16.00 2.50 Infant 17.00 2.50 
Special Needs 15.50 2.50 Special Needs 16.00 2.50 

Legally Legally 
Un:t:e!iliate:t:ed Un:t:egiste:r:ed 
Regular 11.25 1. so Regular 11.25 1.50 
Infant 12.00 1. 50 Infant 12.00 1. so 
Special Needs 12.00 1.75 Special Needs 12.00 1. 75 
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(ix) Kalispell District (X) Lewistown District 

Provider Day Hour Provider Day Hour 
Type Rate Rate Type Rate Rate 

Eamilll Heme Eamil:l HQIDe 
Regular 14.00 2.00 Regular 14.00 2.00 
Infant 15.00 2.25 Infant 15.00 2.00 
Special Needs 15.00 2.15 Special Needs 15.00 2.50 
---~------- -~~--- ----~ ---------··· ---- .. -----· 

G:t:eup Heme G:t:cup Heme 
Regular 15.00 2.35 Regular 14.00 2.00 
Infant 16.00 2.50 Infant 15.00 2.25 
Special Needs 15.00 2.50 
·~ t-----··-~ ·-···--

Special Needs 15.50 2.25 
---·· --- -·---

.c.en.t..el;: .c.en.t..el;: 
Regular 14.75 2.50 Regular 16.45 2.50 
Infant 16.00 2.75 Infant 17.20 2.45 
Special Needs 15.00 2.50 Special Needs 17.20 2.75 ·-----·----- _, _____ 

----·~- --·------ -------------··· 
Legally Legally 
Ilm;.:egistet:ed Un:t:egistet:ed 
Regular 11.25 1.50 Regular 11.25 1. so 
Infant 12.00 1.50 Infant 12.00 1. 50 
Special Needs 12.00 1.75 Special Needs 12.00 1. 75 
-----------·-- -~ ----- ------ ~--------- -------

(xi) Miles City District (xii) Missoula District 
-- ----------·- --·---------

Provider Day Hour Provider Day Hour 
Type Rate Rate Type Rate Rate ------- -~--------·. ·------"-- --~- -·-----·-· 
Eamil:l Heme Eamib: Heme 
Regular 14.00 2.00 Regular 15.90 2.50 
Infant 15.00 2.00 Infant 16.75 2.50 
Special Needs 15.00 2.00 Special Needs 16.00 2.50 ----- ----- ·------ ----
Gt:eup Heme Gt:cup Heme 
Regular 14.00 2.00 Regular 16.00 2.50 
Infant 15.00 2.25 Infant 17.00 2.75 
Special Needs 15.00 2.25 Special Needs 16.25 2.75 
·------- ------ -~-~--

.c.en.t..el;: .cen.t..e.l;: 
Regular 14.50 2.50 Regular 16.00 2.50 
Infant 16.50 2.40 Infant 17.00 2.75 
Special Needs 15.00 2.50 Special Needs 16.00 2.50 ----------- ------ --·-

Legally Legally 
Ilm::egistet:ed Um::egiste~:ed 
Regular 11.25 1. 50 Regular 11.25 1. 50 
Infant 12.00 l. 50 Infant 12.00 1.50 
Special Needs 12.00 1. 75 Special Needs 12.00 1.75 ------·-··--------

-~----·---· 
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(4) Child care operators will be allowed to claim a day's 
care only when actually provided to the child, with the 
following two exceptions: 

(a) Licensed or registered child care facilities may 
charge the state for holidays for which the program charges non
state paid families for the same service. A day of authorized 
child care must fall on the holiday when the provider is closed 
for business. 

(b) The licensed or registered child care facility 
participates in the certified enrollment program defined in ARM 
11.5.1003. 

(5) The rates set forth in this rule are the maximum rates 
payable. The rate charged by the child care provider for 
children whose child care is paid for by the department cannot 
exceed the rate charged to private paying parents for the same 
service. 

AUTH: Sec. 52-2-704 and 53-4-212, MCA 
IMP: Sec. 52-2-704 and 52-2-713, MCA 

RULE III CHILD CARE UNDERPAYMENT, OVERPAYMENT FRAUDULENT 
OBTAINING OF ASSISTANCE (1) The provider or the participant 
shall promptly notify the department of any overpayment or 
underpayment. 

(2) Th!3 department is entitled to promptly recover the 
amount of any child care overpayment made to a child care 
provider or to a participant. Recovery will be accomplished by 
the provider or the participant making payment of the 
overpayment within 30 days of notification of the overpayment. 
If the provider or the participant fails to repay the 
overpayment within 30 days, the department may reduce future 
child care payments or increase family child care copayments 
until the overpayment is recovered in full. 

(3) Where an underpayment of child care payments is made 
it will be corrected by increasing the payment for the following 
month to cover the underpayment. 

(4) The department may demand repayment, and may pursue 
civil remedies for overpayment against any person who may be 
reported under (5) of this rule for overpayment of benefits. 

(5) The department may report to the appropriate office of 
the county attorney, as a theft, the actions of whoever 
knowingly obtains by means of a willfully false statement, 
representation, or impersonation or other fraudulent device, 
public assistance to which such person is not entitled under 
this subchapter. 

AUTH: Sec. 52-2-704 and 53-4-212, MCA 
IMP: Sec. 52-2-704 and 52-2-713, MCA 

3. The Department is transferring and amending the rules 
as follows. Material to be added is underlined. Matter to be 
deleted is interlined. 
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11 14 601 [37 BO 1011 PlffiPOSE AND GENERAL LIMITATIONS 
(1) This subchapter of rules pertains to payment for day 

~ care services provided to parents eligible for benefits 
funded under section 5082 of the Omnibus Reconciliation Act of 
1990, Public Law 101-508, entitled "Child Care and Development 
Block Grant Act of 1990," as amended in 1996, and the "Personal 
Responsibility and Work Opportunity Reconciliation Act," of 
1996. These rules also pertain to subsequent re-funding of this 
program. In addition, this subchapter's requirements for 
certification of legally unregistered providers under ARM 
11.14.609 apply to all child care programs administered by the 
department where the department allows participation of legally 
unregistered providers. 

(2) Eligibility of parents and the amount of benefits 
provided under this subchapter depend& generally on income as 
set out in ARM 11.14.605. 

(3) All providers must be certified for the purpose of 
receiving payment under a state assisted child care program. 
Certification under a state assisted child care program is 
separate and apart from registration as a group or family day 
~ care home, or licensure as a day ~ care center, and 
means simply that the provider has been approved as eligible to 
receive state payment for day chila care services as allowed by 
this subchapter. Those operating as a group or family day~ 
care home or day ~ care center as defined by department rule 
and the Montana Child Care Act remain subject to day ~ care 
facility registration and licensing rules in addition to 
requirements for certification under this subchapter. 

(4) Eligibility of parents and providers for day ~ 
care benefits is contingent on meeting all applicable 
requirements under this subchapter. 

(5) Payment of funds under this subchapter also depends on 
continued federal funding. Termination of any and all benefits 
may occur based on the loss or depletion of federal funding. 

(6) Provision of benefits for child day care services 
under this subchapter, or under any other department day ~ 
care program, shall not be deemed to obligate the department to 
pay employment-related benefits to day~ care providers. 

AUTH: Sec. 52-2-704 and 53-4-212, MCA 
IMP: Sec. 52-2-702, 52-2-704, 52-2-713, 52-2-731, ~ 
2Ql, 53-4-211, 53-4-601, 53-4-611 and 53-4-6~2, MCA 

11 14.602 !37 BO 1021 DEFINITIONS As used in this 
subchapter, the following definitions apply: 

(1) "eay .chi..l.d. care" means supplemental parental care as 
defined in ARM 11.14.102(6) provided by either a day~ care 
facility or by a legally unregistered provider, for a child: 

(1) (a) and (1) (b) remain the same. 
0!1 A legally amegistered prouider certified under this 

snbchaptez, ot under any day caze pz:ogranr administeted by the 
departn.ent allowing for participation of legally onregistered 
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p:rooideu!l, may be a relathe of the child, and may ptooide day 
care in the !ton~ of the parents, notwithstanding the definition 
of sttpplemental parental care in :1\Rf! 11.14 .182 (6! . 

+tt l2.l "flay Cb.i.l.d care facility" has the same meaning as 
in ARM 11.14.102(1). 

( 3) "Copayment" means the portion of day .c:hil..d care 
expenses paid by parents under the sliding scale established in 
ARM 11.14. 605. 

(41 " Bay care facility'' has the saille meaning as in ARI! 
11.14.182(1). 

(5) and (6) remain the same in text, but are renumbered (4) 
and (5). 

i'rt- JJil. "Legally unregistered provider" means a person 
providing day ~ care under this subchapter, or under any day 
~ care program administered by the department allowing for 
legally unregistered providers, who is not required to be 
registered as a day .chilli care facility, including providers 
whose day .c:hil..d care services are provided in the horne of the 
parent'tst. 

Ia! A legally unregistered provider certified under this 
subchapter or under any child care program administered by the 
department allowing for participation of legally unregistered 
providers, may be a relative of the child and may provide child 
care in the home of the parents notwithstanding the definition 
of supplemental parental care in ARM 11 14.102161. 

( 8) through ( 8) (q) remain the same in text, but are 
renumbered (7) through (7) (q). 

(r) ~ £al payments; and 
(B) (s) remains the same, but is renumbered (7) (s) . 
T9+ l.S.l "Parent" means the natural birtb parent, guardian, 

or person acting in loco parentis who may be deemed to bear 
financial responsibility for procuring day .c:hil..d care for a 
particular child. 

-t1* 1.2.l "Provider" means both legally unregistered 
providers, and licensees and registrants of other day .c:hil..d care 
facilities. 

(11) through (13) remain the same in text, but are 
renumbered (10) through (12). 

AUTH: Sec. 52-2-704 and 53-4-212, MCA 
IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, ~ 
m. 52-2-731, 53-2-201, 53-4-211, 53-4-601. 53-4-611 and 
53-4-612, MCA 

11 14 604 [37 80 2011 ELIGIBILITY OF PARENTS FOR PAYMENT 
(1) In addition to other requirements, to be eligible for 

payments under this subchapter, one ~ parent (or other adult 
who is included in the calculation of family size) in the 
household must be working7 a minimum of 60 hours each month; two 
parent families must work a total of 120 hours per month with 
any combination of work hours This work requirement does not 
apply to FAIM families, teen parent families attending high 
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school or an equivalency program and working families 
experiencing short-term medical emergencies. Npn-EAIM ~arents 
may receive benefits under this subchapter to cover day ~ 
care while at training onry if a one or bpth parenta (or other 
adult who is included in the calculation of family size) in the 
household ±s .a..x:e employed. Hours worked under a work study 
grant shall be counted in meeting the work requirement if income 
is earned, or if the cash equivalent of benefits received is 
counted as income for purposes of computing the benefit amount 
under the sliding scale in ARM 11.14.605. 

!21 If a birth parent is abSent frpm the household and is 
opt paying child support, the custodial parent must apply for 
child support enfprcement services A custodial parent failing 
tp cooperate with the child support enforcement diyisipn may be 
decertified fpr benefits under this subchapter Gppd cause 
exemptions may be granted by child care eligibility wprkers or 
the child support enforcement division. 

't2+1.3..l. The household of the parenttst must also meet 
eligibility requirements based on income under the sliding scale 
set out in ARM 11.14.605. 

ffi' .1.il. The parent-tat may apply for certification/re
certification under this subchapter at the nearest district 
child care resource and referral off±ee ~. local county 
office of human services or office of public welfare. District 
Child care resource and referral offices agencies are located in 
Billings, Bozeman, Butte, Glasgow, Great Falls, Helena, 
Kalispell, Miles City, Havre, Glendive, Lewistown and Missoula. 
Following completion and submission of all applicable forms, the 
child care resource and referral offi-ce ~. in cooperation 
toith the department representative, for non-EAIM cases will 
approve or deny the application. EAIM cases will be apprpyed pr 
denied by the WoRC operator or FAIM cpprdinator in cppperation 
with the child care resource and referral agency If approved, 
the parenttst will be certified eligible for benefits under this 
subchapter according to the sliding scale in ARM 11.14.605. The 
parenttst must obtain eligibility recertification every three 
l monthS7 or as designated by their wprker 

(4) through (4) (b) remain the same in text, but are 
renumbered (5) through (5) (b) . 

(i) the highest priority for services, after '1'1\NFtFAIM/TJ\NF 
families are fttll time families with each parent in the 
household working a minimum of 60 hours each month; twp parent 
families must work a total pf 120 hours per month with any 
c()Dlbination of wprk hO!!rs families, teen parents attending high 
school or equivalency programs, and families experiencing short
term (expected to last fewer than 3 months) medical emergencies 
who ne~? the chil? care .so the~ ~ay return to work; . . 

!11) pait: Lime toorkrug fl!ntrlres haue the next pr ror1ty for 
seLvices, 

(iii) part time toorkiug families who are ~~:lso attending 
post secondary education or t1ai1ting progrants are last ptiority; 

tni-1.i.i.l among toorking families listed in !51 !bUiL.. those 
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with lower income are a higher priority than those with higher 
income; and 

{4) {v) remains the same, but is renumbered {5){b) {iii). 
{c) Payment may only be made for care provided during time 

both parents or, in single parent households, the parent, and 
any other adult included in calculating family size under this 
subchapter, is/are required to be out of the home to attend work 
or training or due to a short~term medical emergency. Under no 
circumstances may payment be made for day ~ care provided by 
a parent or person acting in loco parentis of the child{ren), 
even if such parent does not reside in the child's household. 
In addition, no payment under this subchapter may be made for 
day ~ care provided by any person residing in the household 
whether or not such person is included in calculating family 
size under this subchapter. 

{5) remains the same, but is renumbered (6) . 
+&Tlll Bey Child care benefits allowed for training under 

this subchapter are also limited to: 
{6) {a) through {7) remain the same in text, but are 

renumbered {7) {a) through {B) . 
tfi+lil Parents may only claim payment under this 

subchapter for day ~ care provided by: 
{B) {a) remains the same, but is renumbered {9) {a) . 
{b) a licensed or registered day .child care facility 

certified under this subchapter. 

AUTH: Sec. 40-4-234, 52-2-704 and 53-4-212, MCA 
IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, ~ 
m. 52-2-731, 53-2-201, 53-4-211, 53-4-601 and 53-4-611, 
MCA 

11 14 605 [37 BO 2021 INCOME ELIGIBILITY AND COEAYMENIS 
{ 1) The child care sliding fee scale chart, and other 

subsections of this rule, set the maximum and minimum benefits 
to be paid under this subchapter. 

{2) The child cate sliding fee scale is based on federal 
poverty level {FPL) income guidelines and state median income 
{SMI) for the current federal fiscal year. 

{3) Parents eligible for benefits under this subchapter 
are required to ~ make arrangements to pay a monthly 
copayment. The parenttst will be charged a percentage of their 
gross monthly income for the applicable family size according to 
the chart. Households with income exceeding 85\ of SMI or~ 
l.S..Q\ of the FPL appearing in the chart are ineligible for 
benefits. The department may establish other priorities for 
distributing available benefits. 

{4) The department hetl!by adopts and incotpotatl'!s by 
tefl!tl!llCe the diding fee scale chaxt, revisl!d ectobl!x 1, 1991', 
which appeaLs within the appendix of the child cate and 
d!!V!!lopment block grant plan of the etate of !fontana. rill 
provide benefits for eligible participants according to a 
sliding fee scale. Revisions to the sliding fee scale may occur 
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due to changes in the federal poverty leyel. changes in the 
state median income or changes in budget allocations The ~ 
.c.aJ::.e. sliding fee scale chart is established pursuant to the 
requirements of 45 C":-F-:-R-:- section 98.16 (1991). The chart sets 
forth the copayments paid by parents receiving payment for day 
~ care services under this subchapter. A copy of the ~ 
J::.i1.U sliding fee scale chart may be obtaiued ftom the Bepaz tment 
of Public llealth aud Homan Senices, Child and Family Sexvices 
flivision, Progza111 llanagentent Sureau, ];1,6. Sox 8665, Uel:ena, 
!lontaua 59664. is located at the end of this rule. 

(5) The daily/hourly payment rate for day ~ care 
services under this subchapter is the applicable rate in ARM 
-3:1..,-6-:"1.~ (RULE II). Onoe the appropriate rate is multiplied by the 
number of child day care hours/days in any month which may be 
paid under this subchapter, the monthly benefit amount paid by 
the department is reduced by the amount of the copayment. 

(6) Each family eligible under this subchapter may receive 
benefits covering hours/days of child day care for all eligible 
children in the household. For purposes of calculating 
copayments only, a maximum of one child is counted as residing 
in the household. 

(7) The amount of the monthly copayment in.the child care 
sliding fee scale chart is paid by the parenttst to the provider 
regardless of the number of children in care or number of 
days/hours child day care is provided. 

(B) Parents are solely responsible for paying or making 
arrangements to pay the copayment and any balance necessa~ to 
meet the contract rate to the provider. Parents failing to pay 
~ make arrangements to pay copayments and any balance necessa~ 
to meet the contract rate to their provider may be decertified 
for benefits under this subchapter. 

(9) remains the same. 
(a) income, household membership, employment, training or 

medical status which may reasonably be expected to affect their 
eligibility under this subchapter; 

(b) the identity of their provider and/or reduction in the 
amount of child day care for which payment may be made under 
this subchapter; and 

(9) (c) remains the same. 
(10) Reports under (9) of this rule must be made to the 

distzict child care resource and referral off±ee agency, or if 
a FAIM family, to the WoRe operator or FAIM coordinator 
certifying eligibility for the parents. Tbe certifying distzict 
child care resource and referral agency. WoRe operator pr FAIM 
office may act to change, reduce, or deny benefits under this 
subchapter based on information received from the parents or 
from any source. 

[The chart on the following page is all new material, but is 
not shown with underlines to make it easier to read.] 
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CHILD CARE SLIDING FEE SCALE 
FAMILY SIZE 2 3 4 5 6 7 8 

\Poverty Gross Below 95.5\ +$1 of the Federal Poverty Level 
Income 

- - --
\Income Co Pay $5 $5 $5 $5 $5 $5 $5 

95.5\ + Gross $865 $1,087 $1,309 $1' 533 $1,755 $1,977 $2,201 
$1 Income -·-- ~------ --~- -------~ 

n Co Pay $9 $11 $13 $15 $18 $20 $22 

100\ Gross $904 $1' 138 $1' 371 $1,604 $1,838 $2' 071 $2,304 
Income 

--,.- ------ --·-.,.---- -------- ---~ ------,--- ~-- ----- -,--
3\ Co Pay $27 $34 $41 $48 $55 $62 $69 

105\ Gross $949 $1,194 $1,439 $1,684 $1,929 $2,174 $2,419 
Income 

----- --- -- ----1---------
5\ Co Pay $47 $60 $72 $84 $96 $109 $121 

110\ Gross $995 $1,251 $1,508 $1.765 $2,021 $2,278 $2,535 
Income ----·-- ----~ --··-- ---- ·---- --- --------· ----

7\ Co Pay $70 $88 $106 $124 $141 $159 $177 

115\ Gross $1,040 $1,308 $1,576 $1,845 $2' 113 $2' 381 $2,650 
Income ------- --------- ---- ··----- --- ----- ---- -·-- ---

9\ Co Pay $94 $118 $142 $166 $190 $214 $239 

120\ Gross $1,085 $1,365 $1,645 $1,925 $2,205 $2,485 $2,765 
Income 

----·------- ----- ----- .. ---- ----- 1---- -·--· 
1H Co Pay $119 $150 $181 $212 $243 $273 $304 

125'1; Gross $1,130 $1,422 $1' 714 $2,005 $2,297 $2,589 $2,880 
Income ----- -·--·-1-----:---- "·--- ~--- .... __ 

13\ Co Pay $147 $185 $223 $261 $299 $337 $374 

130\ Gross $1,175 $1,479 $1,782 $2,085 $2,389 $2,692 $2,995 
Income 

--~ --------1 --- r------c-- --
15\ Co Pay $176 $222 $267 $313 $358 $404 $449 

135\ Gross $1,221 $1,536 $1,851 $2,166 $2,481 $2' 796 $3,111 
Income --- ---- ---~ -------- f-------

__ .. __ 
17\ Co Pay $208 $261 $315 $368 $422 $475 $529 

140\ Gross $1,266 $1,593 $1,919 $2,246 $2,573 $2,899 $3,226 
Income 

-~ 

.... __ 
19\ Co Pay $241 $303 $365 $427 $489 $551 $613 

145\ Gross $1,311 $1,649 $1,988 $2,326 $2.664 $3,003 $3,341 
Income -- ------ ----- ----- ~-- ... __ ----- _, ____ 

21\ Co Pay $275 $346 $417 $488 $559 $631 $702 

150\ Gross $1,356 $1,706 $2,056 $2,406 $2,756 $3.106 $3,456 
Income 

-------1 ...... _ 
--~-- ----

23\ Co Pay $312 $392 $473 $553 $634 $714 $795 
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AUTH: Sec. 52-2-704 and 53-4-212, MCA 
IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, ~ 
l..U, 52-2-73l, 53-2-201, 53-4-211, 53-4-601 and 53-4-611, 
MCA 

11 14 607 [37 eo 3011 REQUIREMENTS FOR 1310:' CHILD CARE 
FACILITIES COMPLIANCE WITH EXISTING RULES. CERTIFICATION 

(1) Bay Child care facilities must be in compliance with 
applicable licensing and registration requirements to receive 
payment under this sabchapter. Loss of 
eligibility for funds under this sabchapter 
for failing to comply with day ~ care facility licensing and 
registration requirements is in addition to other remedies 
available for such violations. 

(2) The provider bears responsibility for informing 
parents for whom benefits are provided that loss of eligibility 
due to failure to comply with day child care facility licensing 
and registration rules has occurred. 

(3) Bay Cbild care facilities must be certified as 
eligible for payment under this sabchapter 
through the nearest disttict child care resource and referral 
agency or district office7 of DPHHS All applicable forms must 
be completed and submitted to such office for approval. 

AUTH: Sec. 52-2-704, MCA 
IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, Sl.=..2..=. 
1..U and 52-2-731, MCA 

11 14 60e [37 eo 305] LEGALI,Y UNREGISTERED PROVIDERS· 
INTRODUCTION (1) Except where otherwise specified, 
unregistered providers are not subject to department licensing 
or registration requirements applicable to "day child care 
facilities" as the term is defined by statutes and rules. 
Nevertheless, legally unregistered providers must be properly 
certified under this sabchapter to receive 
payment for day child care services. 

AUTH: Sec. 52-2-704, MCA 
~: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, ~ 
1..U and 52-2-731, MCA 

11 14 609 [37 eo 3061 LEGALLY UNREGISTERED PRQVIDERS: 
CERTIFICATION REQUIREMENTS (1) Application to provide day 
S<.h.ilQ care under this ett9chapter as a legally unregistered 
provider may be made at the nearest aistriet child care resource 
and referral effiee er aepartmeRt effiee ~. 

(2) In addition to completing all required application 
forms for certification under this ett9chapter, a11a al9seflt a 
'Jritteft eneeJ!ltiefl !JFafltSa ey tfie :!'e!JieRal aalllifliatrater, 
applicants for certification to provide day child care as 
legally unregistered providers must truthfully attest in writing 
that he or she: 
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(2) (al through (2) (e) remain the same. 
( 3) 'lfnless an exception is g:tanted by the zegional 

adminiat:tat:ot, t The provider applicant proposing to provide 
care outside the home of the parentfs}- must also truthfully 
attest in writing that, to the best information and belief of 
the applicant, no member of the applicant's household, and no 
person coming in contact with children for whom the provider 
applicant proposes to provide day ~ care under this 
subchapter: 

(3) (a) through (3) (e) remain the same. 
(4) An applicant for legally unregistered provider status 

under this subchapter will be denied eligibility if such 
applicant is included in the ttPBe FAIM/l'ANF cash assistance 
payment of the parentfst. 

!51 When child care is provided in the child's hgme. the 
state payment shall be paid to the parent The parent must pay 
the prqyider qr lose eligibility fgr seryices 

(5) through (7) remain the same in text, but are renumbered 
(6) through (8). 

AUTH: Sec. 52-2-704, MCA 
IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, .52-=2.-=. 
~ and 52-2-731, MCA 

11 14.610 [37 BO 3151 COPY OF CONTRACT FOR SERVICES 
(1) In addition to certification requirements, providers 

must enter into a contract with parents for payment under this 
subchapter on the form provided by the department. The minimum 
agreed terms filled in on the form must be sufficient to verify 
selection of the provider by the parent*st and indicate that the 
provider is willing to provide the day .c.hi.l.d care services. 
Once the contract is executed by the parent*st and the provider, 
a copy must be delivered to the district child care resource and 
referral ~ office pro~idiug prgcessing certification for 
the provider. 

AUTH: Sec. 52-2-704, MCA 
IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, ~ 
~ and 52-2-731, MCA 

11 14 611 !37 BO 3161 PROCEDURE FOR PAYMENT TQ PROVIDERS 
(1) remains the same. 
(a) for obtaining provider certification through this 

subchapter prior to claiming payment for covered day ~ care 
hours/days under this subchapter; and 

(1) (b) remains the same. 
(2) For direct payment to the provider, the provider must 

submit a voucher billing fotlll for covered day .child care 
hours/days to the department using the form required by the 
department. The vouchez billing form is submitted !It the end b): 
the 5th of each month following child care services in which the 
parent{st and provider are eligible, whether or not eligibility 
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is for the entire month. 
( 3) Parents may be decertified for benefits under this 

subchapter for failure to reimburse providers for day ~ care 
services the department has paid by direct payment to the 
parent-tat. 

AUTH: Sec. 52-2-704, MCA 
IMP: Sec. 52-2-704 and 52-2-713, MCA 

11 5 1003 f37 80 2061 CERTIFIED ENROLLMENT (1) Certified 
enrollment means that day ~ care facility operator, upon 
completing a form, may charge on a monthly basis rather than on 
a daily basis. The form is signed by the parents and the 
facility operator and submitted to the district office. ~ 
care resource and referral agency 

(2) Certified enrollment of children in a day~ care 
facility is possible through the use of a form obtainable at any 
district office child care resource and referral agency. 
Certified enrollment is intended to assist day ~ care 
facilities in obtaining a more stable income by charging for 
days when a child is temporarily absent. 

(3) Specific guidelines-:- must be followed for all 
certified enrollment including· 

(a) Certified enrollment shall be used for full-time day 
~ care receivers only. Part-time day .chil.d. care is not 
eligible for certified enrollment benefits. 

(b) Certified enrollment enables day .chil.d. care operators 
to charge for days of temporary absence of a child for reasons 
of vacation, illness, or other similar reasons within the limits 
expressed in the department of fanLily set oices public health and 
human services child care manual. 

(c) ehatges cannot be made for n~e:jor holidays unless 
actual caxe is pzooided by the day cate facility. 

-tdt~ Certified enrollment shall begin with the first day 
of the billing month following the initial day of day ~ care 
services. 

+etldl Children shall be re-enrolled at 6 month intervals. 
-t£+leL Spaces are not to be reserved for children absent 

for a period of two 2 weeks (10 working days) or more for any 
reason. 

-tg-t .ll.l Bay Chil..d care operators shall not charge for 
children under enrollment when the parent has indicated the 
intent either verbally or through actions of not returning the 
child(ren) to the facility for day .chil.d. care services. 

(i) Bay Chil..d care facilities shall be responsible for 
notifying the county social set vice child care resource and 
referral agency worker when an unexplained absence of a child is 
for 5 working days. 

(ii) Bay Chil..d care facilities shall charge for actual 
days of care provided only. The day .chil.d. care eligibility 
shall be terminated for the facility the last day of care 
actually provided. 

17-9/10/98 MAR Notice No. 37-106 



-2423-

(h) flay ca:te facility operators shall use a fo:tm 
obtainable at any disttict office for the de enrollment of the 
child(:ten). 'i'his foLin is signed b:\7 the day care facility 
operator and submitted to the district office. 

AUTH: Sec. 52-2-704, MCA 
IMP: Sec. 52-2-704, MCA 

11 5 1004 !37 BO 5011 TERMINATION QF Bft¥ CHILP CARE 
SBRYICES (1) Payments for child care will be terminated in the 
following situations and upon written notification to the 
recipient and the day ~ care facility 10 days prior to the 
effective date of the action: 

(a) when the distdct office child care resource and 
referral agency disapproves the reevaluation plan at 6 ~months; 

(1) (b) remains the same. 
(c) when the parent misuses day Child care or abuses day 

~ care services; 
(d) when the parent voluntarily requests by clear written 

notice to the ~ child care resource and reterral agency worker 
that day ~ care services be closed; 

(e) when the day Child care operator no longer meets 
licensing standards; 

(f) when the HI!f regil!trant is fotmd to be inappropriate 
for w_ork a~l!ignment following orientation and/or training or 
dereg:tstrat:ton, 

(g) when the ~i!N registrant hal! been deregistere:d for snch 
:tl!'!al!ons as tefUI!al to accl!'!pt job placentent, or refusal t-o 
par Licipate in till!'! IH!f program, ot failure to complete: training, 

+h+ .ll.l. when the ~ participant has been terminated 
from the t.BC grant, either Pathway, Job Supplement or Community 
Services and no longer meets eligibility for day care services; 

i±tlgl when the child is no longer within the age limit; 
+ttlhL when the child no longer is using the day ~ 

care facility and a review of the day chi..l.d care situation 
indicates there is no intent to use the facility in the near 
future. 

(2) Where the district office child care resource and 
referral agency disapproves the initial day chi..l.d care plan, 
written notice of termination is requir.ed although the 10 day 
notice period is not required. Such notice shall include 
reasons for termination and inform the client of their right to 
a fair hearing and the procedure of requesting said hearing. 

( 3) Written notice to the day chi..l.d care facility shall 
preserve confidentiality of client information, but shall 
include the date of termination, child • s name, and parent's 
name. 

(4) remains the same. 

AUTH: Sec. 52-2-704, MCA 
IMP: Sec. 52-2-704, MCA 
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4. The rule 11.5.1001 as proposed to be repealed is on 
page 11-259, Administrative Rules of Montana. 

AUTH: Sec. 53-4-111 and 53-4-503, MCA 
IMP: Sec. 53-4-514, MCA 

The rule 11.5.1002 as proposed to be repealed is on pages 
11-260 and 11-261, Administrative Rules of Montana. 

AUTH: Sec. 52-2-704, 53-4-201 and 53-4-212, MCA 
IMP: Sec. 52-2-713, 53-4-201, 53-4-716 and 53-4-719, MCA 

The rule 11.5.1005 as proposed to be repealed is on page 
11-263, Administrative Rules of Montana. 

AUTH: Sec. 52-2-704, MCA 
IMP: Sec. 52-2-713, MCA 

The rule 11.14.613 as proposed to be repealed is on page 
11-726, Administrative Rules of Montana. 

AUTH: Sec. 52-2-704, MCA 
IMP: Sec. 52-2-704 and 52-2-713, MCA 

5. These rule changes amend the eligibility criteria for 
families seeking child care assistance. The rule changes are 
necessary to bring child care assistance spending into 
compliance with budgetary limits of the Child Care Development 
fund as authorized by the Montana Legislature. The rule changes 
also update and clarify the procedures participants follow in 
obtaining child care assistance and providers follow in 
obtaining payments. Department reorganization has changed the 
name and/or location of the primary contact point for services. 
The rule changes are necessary to adjust to reorganization in 
child care and FAIM public assistance programs. The alternative 
would be leave the references to outdated programs and 
processes. The Department chooses to keep such references and 
procedures current in rule. Changes include the following: 

ARM 11.14. 604 (1) requires each adult in the family receiving 
child care services, except teen parents attending high school, 
to work a minimum of 60 hours a month; two parent families must 
work a total of 120 hours per month. Any combination of work 
hours are accepted to meet the 120 hour work requirement. The 
emphasis on work requirements meets the intention of the Child 
Care Development Fund and FAIM programs. A minimum of 60 work 
hours per month for single-parent families and 120 work hours 
per month for two-parent families was chosen for two reasons: 

1. 60 work hours per month was a minimum required for 
families under the Block Grant prior to the rule change in 
October, 1997, and 

2. 60 work hours per month averages out to be about 15 

17-9/10/98 MAR Notice No. 37-106 



-2425-

hours per week, an amount most work study students can attain; 
120 work hours for two-parent families simply doubles the work 
hours required of single-parent families. 

ARM 11.14.604(2) requires families with absent parents, who are 
not receiving child support, to cooperate with child support 
enforcement. As in FAIM programs, collection of child support 
payments reduces the need for public assistance. Participants 
should note child care eligibility workers or child support 
enforcement may grant "good cause" exemptions in cases of 
spousal abuse. 

ARM 11.14.605 decreases the upper limits of the sliding fee 
scale from 185\ to 150\ of the federal poverty level. Because 
the Department must stay within budget limits, services are not 
guaranteed up to 150\ of the federal poverty level. Currently 
families at or below 125\ of the federal poverty level may be 
served. A family's income can increase to 150\ of the federal 
poverty level before reaching the limits of the sliding fee 
scale. 

ARM 11.14. 605 increases family copayments as calculated by a 
percentage of gross income on the child care sliding fee scale. 
In order to serve more families, participants are required to 
pay more toward the cost of their own child care as their gross 
income increases. Paying more as income increased helps 
families ease into the eventual loss of eligibility, so they do 
not experience a "cliff". 

Alternatives explored include capping the child care sliding 
fee scale at 133\ of the federal poverty level and maintaining 
lower copayment. Maintaining low copayments and an upper limit 
of 133\ of the federal poverty level creates a barrier to 
participants reaching the upper limit. As income levels exceed 
upper limits, participants face a large increase in child care 
expenses with a disproportional increase in income. Higher 
copayments and a higher upper limit reduces the financial impact 
of moving off child care assistance. 

ARM 11.14.609 specifies in-home legally unregistered child care 
providers, who care for children in the family's home, must be 
paid as an employee of the parent. Parents failing to pay their 
provider may lose eligibility for child care services. The rule 
change is necessary to enforce parental responsibility for 
payment to their child care provider. Non-payment of child care 
service contributes to provider turnover. Provider turnover 
interferes with continuity of care for the child, employment of 
the parents and increases the need to recruit child care 
providers. 

The rules 11.5.1001, 11.5.1002, 11.5.1005 and 11.14.613 are 
being proposed for repeal because they contain redundant and/or 
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out-dated language that is no longer used by the department. In 
addition, some rules or subsections have been transferred to new 
or different rules and consolidated with existing language to 
make them more readable and easier to use. In light of the 
additional rule changes, the Department is pursuing the 
consolidation and clean-up of these subsections. ARM 
11.14.612 outlines the use of child care rates during extended 
care and presents child care rates in a more readable table 
format. 

Finally, the rule changes update titles and text of ARM 
11.14.601 to 11.14.611 to use the language "child care", as 
opposed to "day care". The change is necessary to reflect the 
fact such programs care for children, not days, and that child 
care occurs during evening and nighttime hours as well. The 
rule change is consistent with current literature and the Child 
Care Development Fund. The alternative would be to continue 
using "day care" as the descriptor. The Department chooses to 
use this opportunity to update the language in the rules. 

New Rule I is added to address sharing information associated 
with applicants or participants to allow for coordination of 
services among state and federal public assistance programs. 
The rule is necessary to ensure confidentiality of applicant or 
participant information. The department considered both 
expanding and limiting the release of confidential information 
but prop:>ses this rule as a means of protecting privacy but also 
allowing a release of information when necessary for legitimate 
government purposes. 

For new Rule II the 55th Montana Legislature directed the 
Department to develop a new system of paying child care 
providers within the same provider groups to take into account 
differences in market rates, geography and other economic 
factors. The purpose of this new payment system is to assure 
state assisted families equal access to quality child care 
providers. In order to meet this requirement, the Department 
conducted a market rate survey of provider rates by county and 
by resource and referral district. The survey indicated child 
care provider rates are very different from one county or 
resource and referral district to another. The statewide child 
care advisory council advised the Department to set child care 
provider rates by resource and referral districts rather than by 
county. The Department accepted this recommendation because in 
some counties there were no providers or very few and this is 
not a large enough sample to determine the local market rate. 

In some districts the survey indicated substantial rate 
increases, while in others it indicated rate decreases. The 
statewide child care advisory council advised the Department not 
to give any provider a decrease. The Department decided that 
for the first year of this change, the current rates would be 
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grand-fathered unless an increase was indicated. Thus, no 
provider would be decreased below current rates and most 
providers would receive an increase based on the survey. 
Additionally, the rates ending in odd cents were rounded to the 
nearest number divisible by 5. 

New Rule II also specifies two exceptions to claiming payment 
for actual care. Specific holidays may be claimed if the 
provider charges non-state paid families for the same service. 
Certified enrollment allows providers to claim service during 
temporary absence as outlined in ARM 11.14.613. The 
rule change is necessary to provide consistency with current 
practices. 

New Rule III combines rules 11.5.1005 and 11.14.613 that 
pertain to child care overpayment, underpayment and fraudulent 
obtaining of assistance. 

6. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Kathy Munson, 
Department of Public Health and Human Services, Office of Legal 
Affairs, P.O. Box 202951, Helena, MT 59620·2951, no later than 
October B, 1998. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 

7. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Rev~ewer Director, Publ~c Health and 
Human Services 

Certified to the Secretary of State August 31, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the transfer 
and amendment of rules 
16.29.101, 16.29.102, 
16.29.103, 16.29.104 and 
16.29.106 and the repeal of 
16.29.105 pertaining to 
public health control 
measures for dead human 
bodies 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED TRANSFER AND 
AMENDMENT AND REPEAL 

1. On September 30, 1998 at 10:00 a.m., a public hearing 
will be held in the auditorium of the Department of Public 
Health and Human Services Building, 111 N. Sanders, Helena, 
Montana to consider the proposed transfer and amendment of rules 
16.29",101, 16.29.102, 16.29.103, 16.29.104 and 16.29.106 and the 
repeal of 16.29.105 pertaining to public health control measures 
for dead human bodies. This hearing will be held concurrently 
with the hearing pertaining to the transmission of infectious 
diseases to emergency medical service providers as proposed in 
MAR Notice No. 37-108 in this issue of the Montana 
Administrative Register. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
September 21, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, Office 
of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rules as proposed to be transferred and amended 
provide as follows. Matter to be added is underlined. Matter 
to be deleted is interlined. 

16 29 101 [37 116.1011 DEFINITIONS For the purpose of this 
chapter, the following definitions apply: 

(1) "Common carrier" means a person or legal entity 
ttanspotting a dead human body organizatjon that offers to the 
public transportation of people and/or materials for 
compensation, including railroads, airlines, or other public 
transportation. 

I:Zl "Coroner" means a county coroner elected or appointed 
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pursuant to 7-4-2203 MCA 
i'%tl.ll "Department" means the department of );ll.lbJ.i..c. health 

and enoitonn•ental sciences human services. 
t-3-Tl.i.l. "Destination" means a cemetery, or--1! crematorium, 

or other place of ultimate disposition of a rtead human body. 
!51 "Embalming" has the meaning provided in 37-19-101, 

!61 "Health care facility" has the meaning provided jn 50-
16-1003, MCA. 

!71 "Health care provider" has the meanjng provided in 50-
16-1003. MCA including but not limited to a physician. nurse, 
or emergency medical technician 

/81 "Infectious disease" means any of the following· 
Cal meningococcal meningitis: 
!bl communicable pulmonary tuberculosis: 
!cl human immunodeficiency virus IHIVI infection; 
!dl hepatitjs B C. or D· and 
!el any disease attributed to a specific bacterial, 

parasitic. or other agent recognized by the Control of 
Crnmrn1nicable Diseases Manual as transmitted person to person by 
an aerosol or by contact with infectious blood or body fluids. 
The department hereby adopts and inco~orates by reference the 
Control pf Cpmmunicable Diseases Manual published by American 
Public Health Association. 16th edition 1995, which specifies 
the mpdes of transmission for communicable diseases The 
portions of the manual that will be used are those identifying 
the diseases transmittable by the foregoing means A copy of 
the manual may he obtained from the American Public Health 
Association, 1015 15th Street NW. Washington DC ~ 

-t>tt.i.2.1. "Local health officer" means. a county, city, city
county, or district health officer appointed by a local board of 
health or the board pf a multijurisdictional service district 
formed pursuant to Title 7. chapter 11, part 11. MCA to provide 
health services. 

!lOl "Mortuazy" means a facility licensed pursuant to 
Title 37, chapter 19, MCA. 

+S+l.lll "Private conveyer" means one who any entity other 
than a common carrier that transports a dead human body, 
including but not limited to, a mortuary or an ambulance 
service. 

16) "Specified coll«lltUticable diseaee" meane one of the 
following diseases. 

lal smallpox, 
fbl chole:ra 
lcl pueunLQnic plague 
(d) laJSsa fever, ebola fever, llarbatg oirtte disease, and 

any other undiagnosable feb:dle disease ocean ing shoz tly aftez 
zetuzning fzout inte:rnational Liavel, 

lel communicable puln•onaz:y tube:rcnlosis, as detezndned by 
a local health officer; 

+r+ acqahed immune deficiency synd:rome !AIDS) ; 
(g) hepatitis B, non A non B, or unspecified. 
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-t'Ttll2l "Transport" means to carry a dead human body from 
one location to another. 

AUTH: Sec. 50-1-202, 50-16-701 and 50-16-705, MCA 
IMP: Sec. 50-1-202, 50-16-701 and 50-16-705, MCA 

16 29 102 !37 116 1021 DEATIJ PRaM A fll'HeHl!lffi eer!!MIIetd!DB 

OF A PERSON WITU AN INFEGTI~US ~~SEASE ~ ;!T!F~~~N OF 
MORT!JMX (1) When a person d es ru ilnruspcdJ~;a;£1g0f a 
specihed eonittUnicable disease, the attending physician gereon' s 
health care provider. the local coroner wbo certifies the death. 
or. if the death occurs in a health care facility, a facility 
staff member designated by the facility must notify a local 
health offieeL and the department of the death the mortuary 
receiving the person's body, at the time of transfer of the body 
to the mortuary Qr as soon after transfer as ppssible whether 
or opt the person had an infectious disease at the time pf 
death If the person did have an infections disease. the notice 
must also include what infectious disease the deceased 
individual had at the time pf death and the nature of the 
disease. The local health oftieeL ...... the department must 
dete:r:mine whethez oz not ftttthe:r: examination of the. body il! 
necessaLy to establish the cause of death within Leasouable 
medical ceLtaiuty. 

(2) If a person dies OL is suspected of dying with a spe 
cified couanunicable di!:ease that may be couanunicated to anyone 
handling the body, has or is suspected by the person's health 
care provider pr the local health pfficer of having an 
infectious disease at the time of death, the local health 
officer must immediately inform the mortician or any other 
person handling the body (before or after death) of that fact 
and of the appropriate measures which should be taken to prevent 
transmission. 

(3) As soon as reasonably possible following death or the 
conclusion pf further examination required by a local health 
office£ or the depaLtment tp determine the cause pf death, a 
hmnan the body dl!ad of specifil!d conununicable disease must be 
embalmed pf a person who had pr is suspected by the person's 
health care provider or the !peal health officer of haying 
a viral hemorrhagic fever Classa, ebola. Marburg, Cpngo-Crimeanl 
or any pther undiagnosable febrile disease pccurring shortly 
after returning from international travel must be placed in an 
airtight bag pr other airtight container. handled only to the 
extent necessary. and either cremated or buried immediately, 
unless an exception is granted pursuant to ARH 16 29 106, rt 
embalming cauuot be perfoLmed at the place of death, a local 
health officez ox the department must be contacted fot 
iustxuctions on pLecautions to be observed in transporting the 
body to the place of embalming. 

C4l Whether or not the mortuacy receives notice that a 
deceased perspn had an jnfectipus disease hlppd and body fluid 
precautiona as defined in ARM 16 28 101 must be taken by the 
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mortua:cy staff in order to preyent tranamission of any potential 
infectious disease to mortua:cy peraonnel 

(5) The definitions in ARM 16 28 101 apply to this 
chapter A copy of ARM 16 28 101 may be obtained from the 
Department of Public Health and Human Servl ces. Health Policy 
and seryices Division. communicable Disease Control and 
Prevention Bureau Cogswell Bujlding. P 0 Box 202951. Helena. 
MT 59620-2951. 

AUTH: Sec. 50-1-202, 50-16-701 and 50-16-705, MCA 
IMP: Sec. 50-1-202, 50-16-705 and 50-16-712, MCA 

16 29 103 !37 116.1031 TRANSPORTATION OF DEAD HUMAN BODIES 
(l) No eud:nHn.ed human l'he. body de-ad of a specified 

commtmicable person who died or is suspected by the person's 
health care provider or the local health officer of dying with 
a disease listed in ARM 16 29 102 !3 I may Il!lt. be transported 
unless enclosed in a l1ft.al..e.d casket or equivalent suitable 
airtight container7 and the plans for transporting the container 
are approved by the local health officer. 

( 2) A human l'he. body dead of a caul!le otllet than a 
specified coumu:~uicable a person who, at the time of death. did 
not have a disease listed in ARM 16 29.102!31, being Ltanspotted 
by conanon can iex, must be placed in a casket or equivalent 
suitable airtight container in order to be transported by common 
carri~. If such body is en route more than 8 hours, or if the 
termination of common carrier transport occurs more than 36 
hours after the time of death, the body must be eitheL embalmed, 
refrigerated at 35°F or colder, or otherwise treated prior to 
transport so as to prevent or substantially retard decomposition 
and the resultant effluents and odors. 

( 3) When a hUiuan t..b.e body dead of a cause other than a 
specified conauunicable of a person who did not have a disease 
listed in ARM 16 29 102 !31 is being transported by a private 
conveyer and the body will not reach its destination within 48 
hours after the time of death, the body must be eitheL embalmed, 
refrigerated at 35"F or colder, or otherwise treated so as to 
prevent or substantially retard decomposition and the resultant 
effluents and odors. 

(a) tlinimnnt tequixements for ttausport nndet (3) of this 
tale shall such a body must. at a minimum. be transported on a 
transporting cot or stretcher and !d.tb a proper covering. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202, MCA 

16 29 104 !37 116 1041 PROHIBITIONS (1) A dead hnntan 
body may not be transported unless it is accompanied by a 
baxial t:tansit permit. 't'he permit must be enclosed in a strong 
envelope and attached to the shipping container containing-the 
body:-

iZt lll A disinterred human body may not be accepted for 
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transportation unless the remains are enclosed in an airtight 
container. 

AUTH: 
IMP: 

Sec. 50-1-202, MCA 
Sec. 50-1-202, MCA 

l£i.29.106 [3].116.1051 EXCE:PTICNS (1) lbe department or a local 
health officer may grant ~ an exception to the provisions of~ 

lal ARM 16.29.103(2), 16.29.103(3), or 16.29.104(1) may-be 
g:ranted by the depa:rtment o:r a local health office£ if such 
exception is requested prior to transportation of the dead human 
body and if such exception does not constitute a hazard to 
public health, create a public nuisance, or violate the 
provisions of Title 50, chapter 15, part 4.,_ of the llontaua Code 
Annotated. 1':1.CA4. 

lbl the reQuirement of ARM 16 29 102 !3l for iuunediate 
cremation or burial if special circumstances exist that ensure 
protection against exposure to the disease in QUestion 

AUTH: 
IMP: 

Sec. 50-1-202, MCA 
Sec. 50-1-202, MCA 

3. The rule 16.29.105 a~ proposed to be repealed is on 
page 16-1343 of the Administrative Rules of Montana. 

AUTH: Sec. 50-1-202, MCA 
IMP: Sec. 50-1-202, MCA 

4. The department is proposing the above amendments in 
part in order to implement Chapter 396, 1995 Laws of Montana, 
passed by the 54th Legislature, which added 50-16-712, MCA, and 
required coroners, health care facilities, and health care 
providers to notify mortuary personnel whether or not any 
deceased individual whose body is being transferred (presumably 
to the mortuary) had an infectious disease as defined in 50-16-
701, MCA. The rest of the proposed amendments are needed to 
update the rules to conform to the most currently accepted 
public health practices necessary to protect the general public 
and those handling dead human bodies. To that end, department 
staff requested information from state epidemiologists in the 50 
state health departments concerning their regulations 
controlling infectious diseases and the handling of dead bodies. 
It received and reviewed such information from the thirteen 
states that responded, and utilized that information, along with 
guidance from the U.S. Centers for Disease Control (CDC), in 
determining what ·changes were necessary in Montana's 
corresponding rules. 

The definitions added to ARM 16.29.101 of the terms "coroner", 
"embalming", "health care facility", "health care provider", and 
"mortuary" were needed because they were used in the 
accompanying rules and their meaning, therefore, needed to be 
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clear. The reference to "specified communicable disease" was 
changed to "infectious disease•• tQ be consistent with the 
terminology used in Chapter 396, 1,995 Laws of Montana. The 
definition of "infectious disease" itself had to be amended to 
conform to the statutory definition applicable to Chapter 396, 
1995 Laws of Montana, which is the definition found in 50-16-
701, MCA. Because the definition in 50-16-701, MCA, since its 
amendment in 1993 (Chapter 476, 1993 Laws of Montana), appears 
to include any disease that may be transmitted person to person 
by aerosol or contact with blood or body fluids, the definition 
in ARM 16.29.101 also had to be expanded to include all such 
diseases in order to be consistent. The control of Communicable 
Diseases Manual (CCDM) of the American Public Health Association 
was included as the source determining what diseases were 
transmittable as described above because it is the acknowledged 
communicable disease reference used in public health. The 
department decided to include the CCDM as the determinator of 
what diseases were to be included within the definition because 
the lack of a reference source controlling the definition could 
lead to confusion and conflict over what diseases were in fact 
covered. 

The requirement that communicable pulmonary TB be determined by 
a health officer was deleted in order to avoid a possible delay 
in the required reporting by coroners, health care providers, 
and health care facilities to morticians. 

The changes in the definitions of "common carrier" and "private 
conveyor" were necessary to clarify the distinction between the 
two and were not intended to change the commonly understood 
meaning of those terms. The addition to the definition of 
"local health officer" was necessary to recognize that, by 
action of the 1997 Legislature (Ch. 114, Laws of 1997), public 
health duties may be performed by a multijurisdictional service 
district created pursuant to Title 7, Chapter 11, Part 11, MCA, 
rather than by a board of health created pursuant to Title 50, 
Chapter 2, MCA; the Yellowstone City-County Health Department is 
such a district. 

As for alternatives to the proposed amendments, conforming to 
the applicable statutory definition of "infectious disease" is 
legally mandatory, and limiting the definition to those diseases 
recognized by the American Public Health Association's CCDM was 
preferable for the reasons stated above. The department also 
rejected the alternative of including an exhaustive list of 
infectious diseases because such a list would be prohibitively 
long and difficult to determine. Most of the relevant diseases 
included in the CCDM but not specifically listed in the 
definition pose no risk to mortuary personnel handling dead 
bodies who are using universal precautions, and the choice of 
using the CCDM provides those obligated to report to morticians 
an easy, compact reference to refer to in order to determine if 
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a disease is required to be reported. 

The references in ARM 16.29.102 to dying "of a disease" were 
changed to refer to a deceased person who "has" an infectious 
disease at the time of death because the fact that a person 
simply bad an infectious disease at the time of death is what is 
important to know in order to prevent transmission, and whether 
it is the~ of death is irrelevant. 

The language in subsection (1) of ARM 16.29.102 requiring 
notification of the department and local health officer of a 
case of infectious disease was stricken as unnecessary because 
reporting a communicable disease is already required by ARM 
16.28. 201 of the rules governing reporting of communicable 
diseases. The deletion also eliminates a conflict with the 
communicable disease reporting rules, which, except in the case 
of HIV infection, require reporting directly to the local health 
officer, not the department. Deletion of the last sentence of 
subsection (1) is necessary to eliminate a provision arguably 
beyond the statutory authority for these rules, since 
establishing the cause of death is not relevant to control of 
communicable diseases. 

The provisions added to ARM 16.29.102 (1) are primarily those 
mandated by Chapter 396, 1995 Laws of Montana. The department 
also added language indicating that the coroner certifying the 
cause of death and a designated staff member of a health care 
facility, if the death occurs there, is the one who has to 
report to the mortician, in order to logically narrow and define 
the range of people who have that obligation. The department 
rejected the alternative of notifying mortuaries in each and 
every case where a deceased had a communicable and reportable 
disease because it was not required by Chapter 396, 1995 Laws of 
Montana and because it would create an unnecessary burden on 
coroners, health care providers, and health care facilities to 
provide notice to morticians of diseases that present no risk to 
them. For instance, Rocky Mountain Spotted Fever is a 
reportable disease, but is not directly communicable from person 
to person. 

ARM 16.29.102(2) is amended only slightly to indicate and 
clarify that the determination whether a deceased person had or 
is suspected of having an infectious disease will be made by 
either that person's health care provider or the local health 
officer, so that a health officer knows precisely who can make 
that decision. 

In ARM 16.29.102(3), the requirement for embalming of bodies 
infected, or suspected of being infected, with specific diseases 
was removed because the threat to public health from the 
conditions listed is not sufficient to require embalming in most 
situations. In fact, in many instances embalming procedures and 
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the generation of infective waste may increase the risk of 
disease transmission. For example, in the case of tuberculosis, 
embalming does not kill the TB mycobacterium in the lungs of a 
dead person, and manipulation of that person's body to 
accomplish embalming may cause exhalation of the mycobacterium 
into the air breathed by the mortician. Rather than require 
embalming for certain diseases, the department is choosing to 
rely on the local health officer's instructions regarding the 
handling of the body, as indicated in subsection (2) of ARM 
16.29.102. This general approach requires the health officer to 
provide instructions to any individuals handling a person with 
an infectious disease at the time of death, and allows the 
health officer to deal with different situations on a case by 
case basis. The department considered leaving the embalming 
requirement intact, but chose not to do so after determining 
that requiring embalming when most infectious diseases are 
present is of little or no public benefit. In those instances, 
where a public health benefit exists, the health officer has the 
option of requiring embalming. For the same reasons, adding 
more diseases for which embalming would be required was not 
considered justifiable. 

The special handling requirements added to ARM 16.29.102(3) for 
a person who died with a viral hemorrhagic fever or 
"undiagnosable febrile disease" were added because they are 
prescribed by the U.S. Centers for Disease Control and 
Prevention (CDC) as necessary precautions to prevent 
transmission of these extremely dangerous diseases. Embalming 
was specifically not required because CDC indicated that 
embalming, as well as all unnecessary handling of the body, 
should be avoided to prevent transmission. The department is 
proposing to allow a local health officer to grant an exception 
to the requirement for immediate cremation or burial in order to 
allow the officer to respond to unforeseen peculiar situations, 
so long as the body is handled under precautions that equally 
protect against transmission. The alternative of making that 
requirement apply in all cases, without exception, was rejected 
by the department as unnecessarily rigid, so long as the plans 
for disposal of the body effectively prevent transmission, as, 
for example, when immediate burial is impossible because the 
body is of a foreign national, is in a sealed container, and is 
to be flown home. 

The reference in subsection (3) of ARM 16.29.102 to the 
department and local health officer requ1r1ng further 
examination to determine a cause of death was deleted because 
someone other than those two entities, e.g., a coroner, may be 
making the decision that extra time is needed. 

New subsection (4) of ARM 16.29.102 was added because some 
infectious diseases may not be known and therefore not reported 
to the mortician, meaning that, in order to ensure that the 
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mortician is not exposed to an undiagnosed infectious disease, 
universal (blood and body fluid) precautions should always be 
followed. In addition, the requirement duplicates that imposed 
by the federal Occupational Safety and Health Administration 
(OSHA) in 29 CFR 1910 .1030. No other option was considered 
because blood and body fluid precautions are the only preventive 
measures accepted universally, and to fail to require them of 
morticians would leave morticians without clear notice that the 
precautions are needed to prevent their exposure to unknown 
pathogens. 

As in ARM 16.29.102 above, the references in ARM 16.29.103 to 
dying "of a disease" in the rules were changed to refer to a 
deceased person who "has" an infectious disease at the time of 
death. As previously noted, the change is because the fact that 
a person simply had an infectious disease at the time of death 
is what is important to know in order to prevent transmission, 
and whether it is the J::.a.1l..S.e. of death is irrelevant. The 
requirement in subsection (l) that any transport, under any 
circumstances, of a body of a person who died infected with a 
viral hemorrhagic fever or an undiagnosed febrile disease must 
be in an airtight container is necessary in order to prevent 
possible transmission of any remnant of those particularly 
virulent pathogens. There is a negligible risk of communicating 
pathogens from the body of a person who did not die with one of 
the foregoing diseases, so an airtight container is not being 
required if such a body is being transported, the exception 
being if transportation is by common carrier. The reason for 
that exception is to prevent the general public also using the 
common carrier from being exposed to effluents or odors from the 
body. Finally, the requirement for a "proper" covering of a body 
being transported by private conveyer was deleted as vague and 
unnecessary for the public health purposes that are the source 
of the department's rulemaking authority. 

The proposed amendments to ARM 16.29.104 delete language 
requiring burial transit permits because Chapter 287 of the 1993 
Laws of Montana eliminated burial transit permits and because 
the provision in question has nothing to do with control of 
communicable diseases. 

ARM 16.29.105 is proposed to be repealed because it imposes a 
responsibility on local registrars before they issue burial 
transit permits, whereas local registrars have not had to issue 
such permits since 1993 (Chapter 287 of the 1993 Laws of 
Montana). 

ARM 16.29.106 was amended to allow an exception to be granted to 
the requirements of ARM 16.29.102(3) if special circumstances 
exist that provide equivalent protection against exposure, for 
the reasons cited above. The exception currently allowed by ARM 
16.29.106 to the provisions of ARM 16.29.104(1) is, in effect, 
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amended because the original subsection (1) of ARM 16.29.104 is 
proposed to be deleted. Therefore, current subsection (2), 
requiring a disinterred body to be transported in an airtight 
container, will become subsection (1). Allowing an exception to 
that latter requirement is needed because there may be 
occasions, such as when only bone and no decomposing matter is 
present, where an airtight container is unnecessary to protect 
public health. The alternative, requiring an airtight container 
under all circumstances, is therefore unnecessarily stringent 
and was rejected. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Kathy Munson, 
Office of Legal Affairs, Department of Public Health and Human 
Services, Box 202951, Helena, MT 59620-2951 no later than 
October 8, 1998. 

6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule ~eviewer Director,ublic 
Human Services 

Certified to the Secretary of State August 31, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 16.30.801, 
16.30.803 and 16.30.804 
pertaining to control of 
transmission of infectious 
diseases to emergency medical 
service providers 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

1. on September 30, 1998, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Department of Public 
Health and Human Services Building, 111 N. Sanders, Helena, 
Montana to consider the proposed amendment of rules 16.30.801, 
16.)0.803 and 16.30.804 pertaining to control of transmission of 
infectious diseases to emergency service providers. This 
hearing will be held concurrently with the hearing pertaining to 
the public health control measures for dead human bodies as 
proposed in this issue of the Montana Administrative Register in 
MAR Notice No. 37-107. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
September 21, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, Office 
of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rules as proposed to be amended provide as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

16.30.801 TRANSMITTABLE INFECTIOUS DISEASES (1) The 
following infectious diseases are designated as having the 
potential of being transmitted to emergency services providers 
through an exposure described in ARM 16.30.802: 

(a) human immunodeficiency virus infection (AIDS or HIV 
infection); 

(b) hepatitis a; 
(c) hepatitis c; 
(d) hepatitis D; 
(e) communicable pulmonary tuberculosis; 
(f) meningococcal meningitis; and 
{qi- -diphtheria; 
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(h) plagne, 
(i) hemonhagic fevets (La:saa, Matbtttg, Ebola, Ctitnean 

Congo, aud other vh1:1ses :yet to be ideutified), and 
(j) nbies. 
(g) any disease attributed to a specific bacterial. 

parasitic or other agent recognized by the Control of 
Communicable Disease& Manual as transmittable person to person 
any of the exposures listed in ABM 16.JQ.B02. 

(2) remains the same. 
CJ) For the purpose of (ll(g) abpve, the department hereby 

adopts and incorporates by reference the control of communicable 
Diseases Manyal published by American Pyblic Health Association. 
16th edition. 1995, which contains a list of transmission and 
control measures for communicable diseases. A copy of the 
manyal may be obtained from the American Public Health 
Association IQ15 15th Street NW, Washington. DC 2ppps 

same. 

AUTH: Sec. 5Q-l6-7Q1 and 5Q-16-705, MCA 
IMP: Sec. 5P-16-701 and SP-16-705, MCA 

16. 30.803 EXPOSURE FORM (1) through (2) (i) remain the 

(3) A copy of the required form is available from the 
departmeut'-s Department Of Public Health and Hyman Seryices, 
Health Policy and Services Division. Emergency Medical Services 
Bureau and Injury Prevention Section, eog~-Butld±ng ~ 
Broadway, Capitol stntion P.O.Box 2Q2951, Helena, Montana 59620~ 
~ t ~phone: 406-444-3B95t. 

(4) through (5) remain the same. 

AUTH: Sec. SQ-16-705, MCA 
IMP: Sec. SQ-16-702 and SQ-16-705, MCA 

16.3Q.SQ4 RECOMMENDED MEDICAL PRECAUTIONS AND TREATMEH! 
(1) At a minimum, a health care facility that notifies the 

designated officer of the emergency services provider who 
attended a patient prior to or during transport or who 
transported a patient who has been diagnosed as having one of 
the infectious diseases listed in ARM 16.30.801 must recommend 
that the exposed emergency services provider take the medical 
precautions and treatment: 

(a) specified in "Control of Communicable Diseases ±n-Man 
~. An Official Report of the American Public Health 
Association", "15th .l.6th Edition, ~ ~; and 

(1) (b) and (2) remain the same. 
( J) The department hereby adopts and incorporates by 

reference "Control of Communicable Diseases in---Mart Man1la.l, An 
Official Report of the American Public Health Association", T5th 
~ Edition, 1"9~6 l..2.2..5., which lists and specifies control 
measures for communicable diseases. A copy of the "Control of 
Communicable Diseases ±n-Man M411WU." may be obtained from the 
American Public Health Association, 1015 15th Street NW, 

MAR Notice No. 37-108 17-9/10/98 



-2440-

Washington, DC 20005. 

AUTH: Sec. 50-16-705, MCA 
IMP: Sec. 50-16-703 and 50-16-105, MCA 

3. The amendments to the above rules are necessary to 
conform their language to changes in the underlying statutory 
language and the need to update referenced written standards, 
The changes to ARM 16.30.801 parallel the changes made by the 
1993 Legislature (Chapter 476, 1993 Laws of Montana) to the 
definition in 50-16-701, HCA, of "infectious disease". The 1993 
amendment requires the definition of "infectious disease" to 
include any disease transmittable through an "exposure", itself 
defined in 50-16-701, MCA, and more specifically delineated by 
rule in ARM 16. 30.802. Since the list of diseases possibly 
transmitted by such "exposure" is extensive and the possibility 
of some of them being missed if the department attempted to list 
them all in the rule, it is necessary to adopt the alternative 
of using the control of Communicable Diseases Manual of the 
American Public Health Association, the acknowledged 
communicable diseases reference used in public health, as the 
means of determining which diseases are "infectious diseases". 

The amendments proposed to ARM 16. 30.803 are necessary to 
reflect changes in the name and address of the department 1 s 
Emergency Medical Services and Injury Prevention Section. 

In ARM 16.30.804, the incorporated standards of the American 
Public Health Association have been updated and the name of the 
document containing them changed to conform to its current 
title. The proposed amendments will incorporate the updated 
standards and are necessary to ensure that the most up-to-date 
nationally recognized public health standards are required for 
use in Montana. 

4. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Kathy Munson, 
Office of Legal Affairs, Department of Public Health and Human 
Services, Box 202951, Helena, MT 59620-2951 no later than 
October 8, 1998. 

5. The Office of Legal Affairs, Department of Public 
Health and Human services has been designated to preside over 
and conduct the hearing. 

I ~ fb.uc' · 
Director,~c Health and 
Human services 

Certified to the Secretary of state August 31, 1998. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.12.104, 42.12.131, ) 
42.12.144, 42.12.401, 42.12. ) 
404, 42.12.406, 42.12.410, ) 
42.12.412, and 42.12.414 ) 
and ADOPTION of NEW RULE I ) 
relating to Lottery Process ) 
for Liquor Licensing ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENTS 
AND ADOPTION 

1. On October 2, 1998, at 9:00a.m., a public hearing will 
be held in fourth floor conference room of the Mitchell 
Building, at Helena, Montana, to consider the amendments to ARM 
42.12.104, 42.12.131, 42.12.144, 42.12.401, 42.12.404, 
42.12.406, 42.12.410, 42.12.412, and 42.12.414 and adoption of 
New Rule I relating to Lottery Process for Liquor Licensing. 

2. The rules as proposed to be amended provide as follows: 

42.12.104 ACTION TAKEN WITH CENSUS UPDATE (1) through (3) 
remain the same. 

(4) If more applications are received than licenses 
available within a quota area the procedure in ARM 42.12.131(1) (d) 
is followed. 

AUTH: Sec. 16-1-303, MCA 
lM£L Sec. 16-4-105, 16-4-106, 16-4-201, 16-4-203, and 16-4-
502, MCA 

42.12. 131 APPLICATIONS FOR LAST AVAILABLE LICENSES IN 
QUOTA AREA (1) When the li~~e~ ai#isien department receives aft 

application§ for the last available license~ in a quota area, 
the following procedures apply: 

(a) When fewer applications than licenses available are 
filed. the applications will be processed. 

(b) When an application has been received after the filing 
deadline in the original publication announcing available 
licenses within a quota area for the last license available 
within that quota area. the applicant will be advised, in 
writing, that he has applied for the last available license and 
may choose to direct the lieense b~~ea~ department to: 

(i) publish notice of the last available license and set 
a final date for receipt of all applications for that license; 
or 

(ii) continue processing the application with the 
knowledge that if another application is received before his 
application is approved the department will publish notice of 
the last available license and set a deadline for receipt of all 
applications for that license. 

+&t- l£l. All applications received at the li~HEH' ai risien 
~ department or postmarked on or before the final date for 
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receipt of all applications will be considered; and 
:hl J..Ql_ When more t.l'!aR eae application§. than 1 icenses 

available are filed, a ~Helie hearia~ lottery shall be 
conducted in accordance with the pre, isief!s ef tfie Mentaf!a 
AEiMiaistrati•re Preeea1:1re Aet ARM 42 .12. 401 through 42 .12. 414. 

AUTH: Sec. 16-1-303, MCA 
~ Sees. 16-4-105 and 16-4-201, MCA 

42.12.144 TRANSFERS BETWEEN QUOTA AREAS - PROCEDURES AND 
DOCUMENTATION (1) An applicant applying to the li~Her ai,isief! 
department to transfer an all-beverages license under the 
provisions of 16-4-204(1), MCA, may: 

(a) negotiate a bona fide sale with the owner of a 
license, located in a quota area from which that license may be 
transferred, to purchase a license and, if no lottery drawing is 
required. submit an application for transfer of ownership and 
location; or 

(b) defer purchase of a license until after the entry ef 
a final a~eae; Eieeisiefl OR the a~~lieatiea lottery drawing has 
determined the applicant able to apply. 

( 2) An applicant applying pursuant to ( 1) (b) , whose 
a~~lieatiefl is !Jraatea e} the Eie~aFtRteat, lottery entry is 
successful in the lottery drawing, is required to purchase a 
transferable license within 60 days after reeei~t e£ the fiaal 
a~eHey deeisiefl the lottery drawing and submit additional 
documents needed to effect a transfer of ownership and location. 
However, additional time can be requested and approved by the 
department when the applicant can demonstrate he is actively 
pursuing the purchase of a license and that failure to purchase 
a license is through no fault of the applicant. The additional 
time is not to exceed 60 days. An additional fee is required to 
cover the costs of republishing the transfer notice in a 
newspaper within the area from which the license is proposed to 
be transferred. 

(3) Documentation required under (1) (a) includes: 
(a) completed application form; 
(b) transfer fee; 
(c) eeM~leted assi~aMeat forM purchase agreement; 
(d) request for termination of existing secured parties' 

interest and the applicable fee ($10 each) ; 
(e) floor plan of proposed premises; and 
(f) evidef!ee that p~:~elie eea.eaieaee aad Heeessity weHla 

Be serves ey BI:IOh traflsfer, af!d 
~ other documents which may be needed or specified on 

the application form, depending upon the response to certain 
quest ions •L ~or example: lease or sales agreements. The 
department or hearing examiner, in the event of contested case 
proceedings, may require additional documentation as .deemed 
necessary to reach a final decision. 

(4) Documentation required under (1) (b) is the same as 
that itemized in (3) (a) through¥ lil- However, a completed 
aesi'!!RRieflt feF!II signed purchase agreement and a request for 
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termination of secured parties' interests are not required upon 
initial filing of the application. 

(5) If an applicant is unable to purchase a license within 
the time provided in sHesenie~t (2) the application will be 
rejected and the application ranked next in the deeieiea lottery 
drawing will be processed. If t-here are Rs et-her af!f!lieaat.e 
raaked ia t-he deeisiea, t-he a;ailabilit.y ef a lieease shall be 
ref!\iBlished aad af!f!lieat.ieas aeeef!t.ed. This procedure is not 
constrained by 16-4-413, MCA. 
~ Sec. 16-1-303, MCA 
IMP: Sec. 16-4-204, MCA 

42.12.401 DEFINITIONS J1l The following terms will be 
used in this chapter and apply to all lottery processes. 

(a) "Available license" means a newly created license which 
can be issued by the department of revenue or an existing 
license that can be transferred between quota areas because of: 

(i) a population increase verified by the most recent 
census population figures; 

(iil a lapse or revocation of an existing license; or 
(iii) it is the last available license within a quota area 

for which an application has been received. 
+1+ .UU. "Conditional license" means one that is issued 

upon completion of the investigation and public protest period, 
but prior to completion of the premises. A conditional license 
can be revoked by the lfeRt.aRa department of revenue if the 
premises does not meet the required specifications upon 
completion. This designation is not to be confused with a 
license that is issued with conditions written on the face of 
the license itself pursuant to 16-1-302, MCA. Such conditions 
are permanent and last throughout the existence of the license 
itself. 

(c) "Lottery" means an objective mechanical process to 
randomly select persons eligible to submit applications for 
available licenses. 

(d) "Lottery application• means a brief one sheet 
application for an available license stating the applicant's 
name and the location of the establishment. If more 
applications than the number of licenses available for any given 
incorporated city or town quota area have been submitted, a 
lottery will be held. 

(2) "BveaiR!J diHRer l!lefll:i" l!leaHs a l!leRI:i wit-h a sef!arate 
seet.iefl fer dinner it-elliS er a eef!arate diRRer AleRI:i with the 
111ajePit-)' ef it.e111s effered ifl t-he diRaer AleRI:i dist.iaet. fre111 lllefll:i 
efferiH!JS fer erealefast er ll:ineh aHa aYailaele eHly ell:iriH!J 
eliHRer hel:irs. The following terms specifically apply to 
restaurant beer/wine lottery process: 

-8+ J& "Existing beer/wine/all beverage license• means 
either an on-premises or off-premises retail license that is 
either currently being used at the location in question, or has 
been approved for nonuse status, or is a license for which a 
sale has occurred or is pending but not approved by the P1ontaHa 
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department of revenue. 
til A license in nonuse status does not constitute an 

~ieting license if the licensee and the applicant are separate 
eng unrelated entities and the licensee does not control 
00saesaion of the premises. 

++t ill "Existing preference" means a preference that will 
be given to a restaurant that has existed for one year prior to 
the lottery deadline and which will give it a priority in the 
final ranking of restaurants over a new restaurant in the 
lottery procedures. However, an existing preference will not 
supersede the limits within any quota area on licenses of 
restaurants with a seating capacity of 101 or more persons. 

+5+ ill "Existing restaurant" means one that has been open 
to the public as a full service restaurant, preparing and 
serving individually priced meals, including meals from an 
evening dinner menu, for on premises consumption continuously 
for one year before the deadline for filing of the lottery 
application for the restaurant beer/wine license. These 
restaurants will be given an existing preference in the final 
ranking. In the initial lottery to be held November 1997, an 
"existing restaurant" is one that has been open to the public as 
a full service restaurant, preparing and serving individually 
priced meals, including meals from an evening dinner menu, for 
on premises consumption since on or before October 1, 1996. Such 
restaurant will receive an existing preference. 
~ "Lettery af'plieatieH" meaHe a brief sHe sheet 

af!fi!lieatieH fer a restauraHt eeer/.,ine lieeHee statifi!J the 
leeatiefl ef the restauraflt, '•lhether it is lieefleea at that 
loeatieH, •.lhether it has eeefl ifl exieteflee fer a eefltifltteus 
year, aHd what the seatin~ eapaeit) ef the restauraflt is, er 
11ill ee \lhefl eompletea. If R!Bre applieatiens thafl the Humeer ef 
lieeRees a•,•ailaele fer an) !Ji tefl ineerperatea eity er te• H queta 
area have eeen ettemittetl, a lettery ·,Jill be hela. 

+'7+ j__g,_i "Restaurant beer/wine/license" means a license 
which must be attached to a restaurant and can only be used in 
conjunction with food service. The restaurants must agree to 
forego any kind of gambling, maintain 75\ of their income from 
food sales, and must only have table service of beer and wine to 
those customers who are eating or waiting to be seated to eat. 
Licenses will be issued only in incorporated cities and towns in 
a number derived from a percentage of the beer licenses in use 
in these quota areas. A lottery will be held to determine which 
restaurants will receive these restaurant beer/wine licenses as 
necessary. 

-+# ltl "Seasonal restaurant" means one that is only open 
during one, two, or three seasons of any year, but never for a 
full year. Seasonal restaurants can be open any part of a 
season and not the full season as long as the restaurant is not 
open year round. 

+9+ ..LU. "Service bar" means an area where alcoholic 
beverages are stored and prepared for table service delivery to 
patrons for on-premises consumption. Consumption of alcoholic 
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beverages by patrons or any other person is not permitted at the 
service bar. 
~ Sec. 16-1-303, MCA 
IMP, Sec. 16-4-105. 16-4-201. 16-4-204, 16-4-420 and 16-4-
502, MCA. 

4 2. 12 . 404 APPLICATION LIMITATION PER PREMISES ( 1) If 
more than one person per location files a lottery application 
for a Fes~auFaH~ eeeF/o~iae lieeaee feF the same fH!'e~t~ises an 
available license for the same premises, the department will have 
a pre-lottery drawing to determine which one of the names 
submitted feF a sia~le leea~ien will actually be entered into 
the iReBFI!lsFa~eel ei~y sF tmm quota area lottery. Only one 
application per location is permitted ~ eH~erea entry into 
the iHeBl!'I!!Sl!'ateei eity sJ< te••iR f!:Hsta area lottery. 
~ Sec. 16-1-303, MCA 
IMP: Sec. 16-4-420, MCA 

42.12.406 INITIAL LOTTERY APPLICATION PROCESS 
( 1) Preeeaures Mallin!J a restaHJ<an~ eeer/ .. ine 1 ieense 

effee~ive be!Jia ••dtfi the initial stel!l ef a 19erseR al!ll!ll)'iR!'J to ee 
inelHeieel iR a lettery held fel!' theil!' a[9[9lieable ineeF[9eFated 
eity eJ< tewn. Le~teFies >Jill be eeRelueteel eRly fer these 
iHBSl!'J'lSFated eitiee and te;oRs whieh have ffisFe al"l!llieaftts thaR 
Hen lieeReee a••ailable. When an available license within a quota 
area is determined and public notice of the availability is 
required, a potice will be promptly published once a week for 
four consecutive weeks in the newspaper of general circulation 
in the quota area. There will be a deadline of 30 days from the 
last publication date to apply for an available license. The 
publication notice will state: 

(a) the type of license(s) available; 
(b) the reason for the availability; 
(c) applicant(s) will be selected through a lottery 

process; 
(d) instructions for making an application; and 
(e) the deadline to apply. 
(2) AJ'lJ'llieatieae that are He~ es~t~[9lete •,ill ea~:~ee tke 

al!l[9lieatieR ~e ee elisf!:ualifieel. Procedures making an available 
license effective require a person apply to be included in a 
lottery held for their applicable county or incorporated city or 
town quota area. Lotteries will be conducted only for those 
areas which have more applicants than available licenses. 

lll Lottery applications to be included in the available 
license lotteries can be acquired through the department of 
revenue. 
~ l!l AJ'll!llieatieRs Lottery applications must state the 

name of the applicant(s). All potential owners including all 
stockholders of a corporation, all partners of a partnership, 
and all members of a limited liability company must be noted on 
the initial lottery application form. 

+4+ 121 ~pplieatieAe Lottery applications must state the 
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exact address as well as the city or town in which the 
~esta~~aat establishment or proposed ~estaHYaHt establishment is 
or is te ee will be located. 

+s+ l2l. hf!f!lieatiel'ts Lottery applications must state 
whether the location already has an existing beer /wine/ all 
beverage license, as previously defined in this chapter. If a 
retail license is currently issued to the location, no 
restaurant beer/wine license will be considered for this 
location. 

+&t l1l Seating capacity will be a factor in determining 
the allocation of the restaurant beer/wine licenses and the 
appropriate fees. 

(a) Using the following categories, a lottery application 
for the restaurant beer/wine lottery must state the exact 
seating capacity of the restaurant: 

( i) 60 persons or less; 
(ii) 61 to 100 persons; or 
(iii) 101 or more persons. 

+++ ~ ~f!lieatieas Lottery applications to be included 
in the ~estaH~al'lt eeer/~dl'te license lotteries can be acquired 
through the department of revenue. 

+S+ l2l Answers to questions in the initial lottery 
application must be identical to answers in the subsequent 
application for a restaH~aat eee~/~:il'te license. Failure to 
produce identical information on both documents will cause 
disqualification of the applicant(s). 

(9) Those lottery applicants selected by the lottery 
process will subsequently be sent application packets to be 
returned to the department within 30 days of receipt. 

~Sec. 16-1-303, MCA 
IMP, Sec. 16-4-105. 16-4-201, 16-4-204, 16-4-420 and 16-4-
502, MCA 

42.12.410 WHEN LOTTERY WILL NOT BE HELD (1) If fewer 
lottery applications are received within aft iaeerf!eratea eit~ 
quota area than available licenses availaele for that quota 
area, no lottery will be necessary ualess tfie auffieer sf lar~er 
~estattrants odtfi seatin~ sf 191 er mere mweeas tfie 25% ffialliffittm 
limit fer this si~e ~estattral'tt. IH sHefi eases, a lotter1 of 
tfiese restau~al'tts \Jill ee field ia erder te aeterffiiHe ~.fiiefi 
applieaHt will ee affo~ded tfie Bf!f!O~tuHit) to af!f!lY fer tfie 
lieease. Eaefi af!f!lieaat ffiUSt still meet ffiiaimum ~ualifieatieHs 
fer af!plieaate sf tfie restattraat eeer/\dfle lieeaee. 

AUTH: Sec. 16-1-303, MCA 
IMP: Sec. 16-4-420, MCA 

42.12.412 WHEN LOTTERY WILL BE HELD (1) When the number 
of lottery applications exceed the number of new licenses 
available fer eaeh iHeerf!eratea eiEy er ta\oH within a quota 
~. a public lottery will be held by the department. 

(2) Applicants will be notified of the date, time, and 
place of the lottery. 
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(3) The lottery process will be verified by a third party, 
not employed or associated with the department, as well as by 
the public who may attend the lottery drawings. 

(4) Applicants do not need to be present to be chosen in 
the lottery. Those applicants selected to apply for ~ 
reeeatnoaat; eeer/~tiae an available license will be notified by 
mail. 

(5) In the case of a restaurant beer/wine application. if 
the number of larger restaurants with seating of 101 or more 
exceeds the 25\ maximum limit for this size restaurant a lottery 
will be held in order to determine which applicant will be 
afforded the opportunity to apply for the license. Each 
applicant must still meet minimum qualifications for applicants 
of the restaurant beer/wine license. 
~ Sec. 16-1-303, MCA 
IMP: Sec. 16-4-420, MCA 

42.12.414 HOW APPLICANTS WILL BE CHOSEN (1) Bueeessful 
a~~lieaat;s will be eaesen eases u~ea. 

(a) £anlt (erae£ sf bein"J Eil"a• .. ·n), 
Successful applicants will be chosen .based upon rank (the 

order of being randomly drawn) . 
(2) In addition, successful applicants for a restaurant 

beer/wine license will be chosen based upon: 
{19+ lgl qualified seating capacity: 
(i) 60 persons or less; 
(ii) 61 to 100 persons; or 
(iii) 101 or more persons; and 
+et lQl whether the applicant is eljgible for an existing 

preference. 
~ J1l The department will ~ construct a list of the 

applicants in the order drawn in the lottery. 
(a) For a restaurant beer/wine lottery applicant, the 

Bgepartment personnel will then look to see, within this 
ordering, which restaurants have an existing preference and the 
seating capacity of the restaurant. 

lQl A final ranking of applicants will then be made. 
~ l£1 The department will not issue to the restaurants 

shown in -fi+ill +&J-lll.(iii) more than 25% of the available 
restaurant beer/wine licenses in any given quota area. This may 
result in a quota area not being able to immediately award all 
of its available restaurant beer/wine licenses. This could also 
result in larger restaurants who have received a preference 
being unable to receive a restaurant beer/wine license if many 
larger restaurants apply to the initial lottery in a given area. 

(4) A successful applicant cannot sell his rankin9 nor can 
the applicant transfer his ranking to another. 
~ Sec. 16-1-303, MCA 
IMP: Sec. 16-4-105, 16-4-201. 16-4-204, 16-4-420 and 16-4-
502, MCA 
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3. The proposed new r.ule does not replace or modify any 
section currently found in the Administrative Rules of Montana. 
The rule as proposed to be adopted provides as follows: 

NEW RULE I RESTAURANT BEER AND WINE LICENSE APPLICATION 
~ (1) The application fee based on seating capacity 
described in 16-4-420,MCA, must be submitted with an application 
to transfer ownership when an ownership change in the business 
operated under the license results in new owners who are 
required to meet the qualifications in 16-4-401, MCA, or with an 
application to transfer location. 

(2) No application to transfer ownership and no application 
fee is required when an owner divests ownership or when 
ownership interest changes hands between currently qualified and 
disclosed owners. The licensee must provide satisfactory 
evidence of the ownership change to the department within 30 
days of the change. 

(3) If an application is terminated, either the actual 
expenses incurred by department of justice and the department of 
revenue or $100, whichever is greater, will be retained by the 
department. The balance of the application fee will be 
refunded. 
~ Sec. 16-1-303, MCA 
IMP: Sec. 16-4-420, MCA 

4. The Department is proposing the amendments to ARM 
42.12.131 to explain how an applicant will be selected from a 
pool of applicants applying for the last available license and 
to bring the rule in line with the lottery rules in sub-chapter 
4 of this chapter. 

Amendments to ARM 42.12.104 are necessary to clarify the 
procedure to be used when the census statistics as reported by 
the U.S. Bureau of Census, result in the availability of new 
licenses. 

Amendments to ARM 42.12.131 explain how applicants will be 
selected from a pool of applicants applying for the last 
available licenses within a quota area. The amendments also 
bring the rule in line with the lottery rules. 

Amendments to ARM 42.12.144 are necessary to conform with 
rules describing the selection of successful applicants from a 
pool of applicants by lottery drawing. Therefore, it is 
necessary to clarify that the successful lottery entrant must 
purchase a transferable license within 60 days of the lottery 
drawing rather than receipt of the final agency decision. Also, 
the requirement to provide evidence of public convenience and 
necessity is no longer required so the rule needs to be amended. 

Amendments to ARM 42.12.401 are proposed at the request of 
Senator Fred Thomas to address the problem of a premises not 
being able to be used for the sale and service of alcoholic 
beverages if a license issued to the location is on nonuse 
status. The amendments make exception for the department to 
consider an application for a license at a location if the 
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licensee is not using the license and no longer has the ability 
to use the license at that location. 

Additional amendments to ARM 42.12.401 are proposed based 
on the July 30, 1998 petition for rule review by Steve Shuel, 
President of MacKenzie Northwest, Inc., 232 East Main, Bozeman, 
Montana. Mr. Shuel proposes the deletion of the definition of 
. "evening dinner menu" . Mr. Shuel expressed concern that the 
term was too restrictive. He suggested the department depend on 
the statutory language of 16-4-420, MCA to assure the operation 
of a full service restaurant. 

Amendments to ARM 42.12. 404 thru 414 are proposed to 
include the entire lottery process rather than just the 
restaurant beer/wine applicants because it has been determined 
to be a fair and objective means of selecting an applicant for 
an available license when more applications have been received 
than licenses available. These amendments are necessary due to 
passage of HB7B during the 1997 legislative session which 
amended 16-4-203, MCA. Those amendments deleted the 
department's authority to make determinations based on public 
convenience and necessity absent a requisite number of protests. 
The department no longer has a basis upon which to decide who is 
the best qualified applicant from among a pool of applicants. 
Therefore, the department is proposing the lottery process as 
the selection process. 

New Rule I is necessary because 16-4-420, MCA requires the 
payment of an application fee, based on the restaurant seating 
capacity, to accompany an application for a restaurant beer/wine 
license. New Rule I clarifies the instances when an application 
and the application fee is required. New Rule I also makes 
clear that a portion of the application fee, based on expenses 
incurred, will be retained if the application is terminated 
during the application process. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1998. 

6. Cleo Anderson, Department of Revenue, Office of Legal 
Affairs, has been designated to preside over and conduct the 
hearing. 
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7. All parties interested in rece1v1ng notification of any 
change in rules pertaining to this subject should contact the 
Rule Reviewer in writing at the address shown in section 5 
above. 

8. The notice requirements of 2-4-302(2) (d), MCA, have 
been satisfied. 

Ct!4trrErt~#L! 
Rule Reviewer 

~so~ 
D1rect r of Revenue 

Certified to Secretary of State August 31, 1998 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE PROPOSED 
AMENDMENTS of ARM 42.21.113, 
42.21.122, 42.21.123, 42.21. 
131, 42.21.137, 42.21.138, 
42.21.139, 42.21.140, 42.21. 
151, 42.21.153, and 42.21. 
155, relating to Personal 
Property Trended Depreciation 
Schedules and Valuations for 
the 1999 Tax Year. 

NOTICE OF PUBLIC HEARING 

TO: All Interested Persons: 
1. On October 2, 1998, at 1:00 p.m., a public hearing will 

be held in the fourth floor conference room of the Mitchell 
Building, at Helena, Montana, to consider the amendments of ARM 
42.21.113, 42.21.122, 42.21,123, 42.21.131, 42.21.137, 
4 2 . 21. 13 8 , 4 2 . 21 . 13 9 , 4 2 . 21 . 14 0 , 4 2 . 2 1 . 151 , 4 2 . 21 . 15 3 , and 
42.21.155 relating to Personal Property Trended Depreciation 
Schedules and Valuations for the 1999 Tax Year. 

2. The rulesas proposed to be amended provide as follows: 

42.21.113 LEASED AND RENTED EQUIPMENT (1) Leased or rental 
equipment which meets the criteria of 15-6-136, MCA, will be 
valued in the following manner: 

(a) For equipment that has an acquired cost of $0 to $500, 
the department shall use a four-year trended depreciation 
schedule. The trended schedule will be the same as ARM 
42.21.155, category 1. 

vs.•.R t!BII/ACGUIRB!'l 'PRBPIBBP .. GOO!'l 
79% 

1994 Sf' elder a .. 

YEAR NEWLACQUIRED TRENDE[l \- GOOD 
1998 70% 
1997 40% 
1996 17% 
1995 or older _.ll..l 

(b) For equipment that has an acquired cost of $501 to 
$1,500, the department shall use a five-year trended 
depreciation schedule. The trended schedule will be the same as 
ARM 42.21.155, category 2. 
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YEAR NEW/ACQUIRED 
1998 
1997 
1996 
1995 
1994 or older 
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GOOD 

TRENDED % GOOD 
85% 
69% 
52% 
34% 
20% 

(c) For equipment that has an acquired cost of $1,501 to 
$5,000 the department shall use a ten~year trended depreciation 
schedule. The trended schedule will be the same as ARM 
42.21.155, category B. 

TRENDED 11 GOOD 

1988 Sf' eleief' i!S'lr 

YEAR NEWLACQUIRED TRENDED '!; GOOD 
.l.2.21i 92% 
1997 85% 
1996 78% 
1995 71% 
1994 63% 
1993 5.21 
1992 44% 
1991 34% 
1990 28% 
1989 or older 24% 

(d) For equipment that has an acquired cost of $5,001 to 
Si!Q,QQQ $15,000 the department shall use the depreciation 
schedule for heavy equipment. The schedule will be the same as 
ARM 42.21.131. 

YEhR !lEW ('\.QQIHRED TRENDED 11 GOOD 
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used: 

1996 
1995 

1992 

1979 er eleier 

YEAR NEWLACQUIRED 
l.li2 
1998 
1.ll1 
lill 
~ 
1lli 
1993 
1992 
1991 
ll2Q 
1.ll2 
liM 
l.ll1 
1986 
1985 
1984 
1983 
~ 
llli 
1980 or older 

(e) For rental video 

¥51\R NBW/P,CotHREO 

1995 er eleier 

YEAR NEWLACQUIRED 
1998 
1997 
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52\ 

25~ 

TREND!:;D % GOOD 
80\ 
2.21 
~ 
47\ 
46% 
44% 
41% 
38\ 
36% 
l..ll 
l.il 
£2.1 
27\ 
.ill 
24% 
23% 
20% 
.ail 
~ 
22% 

tapes the following 

'rRBtmse ~ cooe 

18\ 

TRENDED % GOOD 
lll 
1.2.1 

schedule will be 
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1996 or older 

(2) and (3) remain the same. 
(4) This rule is effective for tax years beginning after 

December 31, ~ ~· 
AQIH: Sec. 15-1-201, 15-23-108, MCA; IMP: Sec. 15-6-135, 

15-6-136, 15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-
925, MCA. 

42.21.122 LIVESTOCK (1) through (5) remain the same. 
(6) Miscellaneous livestock shall be valued as follows: 
(a) and (b) remain the same. 
(c) ffi&±e all llamas and alpacas shall be valued the same 

as horses, 15 ~ears aHa eleer, sheep. registered bucksl 
(e) Hetlteree llaffias aHa al~aeas aHa eeer shall be valtlee 

the saffie as ffitlles, sfietlaHe ~eHies, ete., 
(e) feffiale llaffias afie al~aeas shall be oaltlee the saffie as 

werlt ana ~aek fierses, ri~iin~ ana ~aelt ffi\iles, 
{!+ lQl miniature horses shall be valued the same as mules, 

shetland ponies, etc.; 
fg+ ~ exotic goats shall be valued the same as doe goats; 

andr 
+fit Jil exotic pigs shall be valued the same as boars. 
(7) This rule is effective for tax years beginning after 

December 31, ~ 1998. 
AUTH: Sec. 15-1-201, MCA; 1!:!£: Sec. 15-6-135, 15-6-136, 

15-6-137, 15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-
925, MCA. 

42.21.123 FARM MACHINERY AND EQUIPMENT (1) through (4) 
remain the same. 

(5) The trended depreciation schedule referred to in (2) 
through (4) is listed below and shall be used for tax year 19991999. 
The schedule is derived by using the guidebook listed in (1) as 
the data base. The trended depreciation schedule will 
approximate average wholesale value. 

¥EAR tiEII/ACQUIRBD 

17-9/10/98 

'l'RSNDSD 'If GOOD 
AYEflAGB LOAN 
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YEAR NEW/ACQUIRED 
~ 
ll2..B. 
llll 
llll 
l.ll.5. 
ll9-4. 
lin 
ll9.2. 
1991 
1990 
1989 
12M 
llU 
1986 
~ 
liM 
ll!U. 
1982 
1981 
1980 
lll2. 
ll1Jl. 
1977 
lll2. 

-2455-

1975 and before 

(6) remains the same. 
(7) This rule is effective for tax years beginning after 

December 31, ~ 1998. 
AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136, 

15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA. 

42.21,131 HEAVY EQUIPMENT (!)through (4) remain the same. 
(5) The trended depreciation schedule referred to in (2), 
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(3) and (4) is listed below and shall be used for tax year %9981999. 
The percentages approximate the "quick sale" values as 
calculated in the guidebooks listed in (1). 

HEAVY EQUIPMENT TRENDED DEPRECIATION SCHEDULE 

¥B:l'd1 NBW/ACOtHR§El 

1979 aREI eefere 

YEAR NEW/ACQUIRED 
.l..2.ll 
1998 
1997 
1996 
1995 
.l.2.2.i 
.l..2..U 
~ 
.il.21. 
l.llQ 
12ll 
liM 
~ 
l.2.!l2. 
ll!l.2. 
1984 
1983 
1982 
1981 
1980 and before 

17-9/10/98 

'FRB!IBBD 't 20013 
WIIOLBSALB 

MAR Notice No. 42-2-634 



-2457-

(6) This rule is effective for tax years beginning after 
December 31, i"" 1998, and applies to all heavy equipment. 
~: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135 1 15-6-136, 15-6-
138, 15-6-140, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, 
MCA. 

42.21.137 SEISMOGRAPH UNITS AND ALLIED EQUIPMENT 
(1) through (3) remain the same. 
(4) The trended depreciation schedules referred to in (1) 

through (3) are listed below and shall be used for tax year 
-~e 1999. 

SEISMOGRAPH UNITS 

1'RBt!9BB 
¥!ilf!!:!ttffiW 'ffH'l!IB 'FHBHB!1!B W!I9:6SS,~~ W!19!.BS,-r,!.B 
AeOYIRBB , GQQB FAC'F9R % coop FJ\C'FOR \ GOOD 

i998 HliHr i.999 ±99'11 89'11 89ilr 
±991' 85!1r i.!l!l9 85'11 89'11 68% 
'l996 69'11 i.!ll9 'i19'1f 89'11 56!1r 
3:995 S~'lr i.939 54% 89'1r 43!1r 
%994 34'11 ±.868 36'11 8!l'lr Z!9'& 
l993 i!9% ±.999 Z!i!'lr 89'1r H% 
1992 & elder S'lr 1.110 6'11 80% 5% 

TRENDED 
YEARLNEW TREND IRENDED WHOLESALE WHOLESALE 
ACQ!JIRED "' GOOD FACTOR % GO OJ;) FACTOR % GOOQ 

1999 100\ L.Q.QQ 100% 80% 80% 
1.2.2.!i ~ 1.000 85% 80% 68% 
UTI.._ 69% 1.010 1Q1 80% 56% 
1996 5.ll LJU.2. 5_ll 80% 42% 
~ ll1 1.042 35% 80% 28% 
1994 20% 1.081 ll1 80% 18% 
1993 & older 5% 1.103 6% 80% 5% 

SEISMOGRAPH ALLIED EQUIPMENT 

¥Eh"ill OIB!i 'FRBHB 'FRBNBBD 
ACOYIRBEl , GOOD FJ\Q'fOR ., GOOD 

1998 199% 1. 999 189'11 
1997 85\< 1.999 85\ 
i996 69'11 i.919 'i18% 
1995 Si!'lr i.939 sn 

34'11 1.868 36% 
1993 Z!9'1f 1.898 i!i!% 
±992 & elder 5% 
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YE8BLl!!1:W TREND IRENDJiiD 
ACQYIREil % !;ZQOil EA~IQR i GQQD 
~ !QQl l....QQQ lQQ.l 
.l2ll __lii l......Q.QQ ___a_a 
1997 69% 1. 010 --1Ql 
1996 52% 1.022 53% 
1995 34% 1.042 35% 
1994 20% 1.081 -.l.ll 
1993 ~ older ____2.1 1.103 ____u 

(5) This rule is effective for tax years beginning after 
December 31, ~ 1998. 

AUTH: Sec. 15~1-201, MCA; IM£: Sec. 15-6-135, 15-6-136, 
15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA. 

42.21.138 OIL AND GAS EIELD MACHINERY ANil EOYIPMENT 
(1) and (2) remain the same. 
(3) The trended depreciation schedule referred to in (1) 

and (2) is listed below and shall be used for tax year i999 1999. 

OIL AND GAS FIELil PRODUCTION 
EQUIPMENT TRENDED DEPRECIATION SCHEDULE 

YB.".R !1811/ 
.>,QQYIRBD 

1998 
1997 
1996 
1995 
1994 
1993 
1992 
1991 
1999 
1989 
1988 
1987 
1986 
1985 
1984 
1983 & elder 

YEAR NEW/ 
ACQUIRED 

1999 
.l2ll 
1997 
1996 
1995 
l.9..9.i 

17-9/10/98 

\ GOOD 
1otn 

95'& 
99'& 
85'11 
79\ 

68'11 
62\ 
5511 
49'11 
43'11 
37'11 
31~ 
26'11 

\ GOOD 

~ 
FAC'FOR 
1. QQQ 

1.099 
1.919 
1.939 
1.868 
1. 998 
1.119 
1.112 
1.136 
1.166 
1. 232 
1.285 
1.299 
1.395 
1.323 
1. 358 

TREND 
FACTOR 
1. 000 
1.000 
1. 010 
1.022 

---L..Q..i£ 
-LQ.tl 

'fRBNDBD 
'& GOOD 

199'& 
95'& 
91'& 
88'& 
84% 
89'& 
75'11 
69'11 
62'11 
57'!! 
5311 
48'11 
49'11 
34'11 
39'11 

TRENDED 
\ GOOD 
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llll 68% __L_lQJ_ ___221 
ll.2l 62\ __L.ll1. 69\ 
1991 55% ~ ~ 
1990 121 __l_.._l2Q 56% 
1!lli2 43\ ....J..,..llQ 51% 
llM 37\ 1.246 46\ 
ll!U. 31\ __L_1QQ _iQl 
1986 26% 1. 315 34% 
1985 23% ___L_1_il _l_Q_! 
1984 & olg~r 20% ___L_J_li 27% 

(4) remains the same. 
(5) This rule is effective for tax years beginning after 

December 31, ~ 1998. 
AUTH: Sec. 15-l-201, MCA; IMP: Sec. 15-6-135, 15-6-136, 

15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA. 

42.21.139 WORKOVER AND SERVICE RIGS (1) through (4) 
remain the same. 

(5) The trended depreciation schedule referred to in (2) 
and (4) is listed below and shall be used for tax year ~998 1999. 

SERVICE AND WORKOVER RIG TRENDED DEPRECIATION SCHEDULE 

'fREPIBBB 
YEAR PIEW1l 'fRBNBEB II!IElbB§lM;zS W!IElbESAbE 
,\CQYIRE9 '& GElEl9 F.\C'fElR :Eb&Et!l '& GOOD 

'1:998 HHl'& 1.889 89% 89% 
±99'7 9il'& 1.999 89% '74% 
1996 84% 1.919 88% 68\ 
1995 '16'1! 1.939 89% 63% 
1994 6'7% 1.968 89\ S;t'l! 
1993 58% 1.898 89'11 SH 
1992 49% 1.H8 89% 44% 
l991 39% 1.Hi! 89'& 35% 
1998 38'& l.B6 ..Sil'lo Z!;t'lf 

1989 i!U l. ±66 89\ i!i!% 
1988 & elclef' il8% 1.23:;! 88'1o 28'& 

TRENDED 
XEAR NEWL TRENDED WHOLESALE WHOL!ljSALE 
8CQUIRED % GOOD FACTOR FACTOR % GOOD 

1999 100% 1.000 ____M!. _ftQ1 
1998 ~ 1.000 _80% _1..il 
1997 ____!!il 1.010 _.ll.Q1 ___§]_!· 
1996 _1§..1 1.022 ____M!. ___§_ll 
1.2.1.2. __ill L.Qli ____M!. ~ 
1994 _2Jl.1 1..,_Qll _M.1 ~ 
1993 ___ll! 1.103 _BO% ______ill 
lili __l_2! 1.117 _ _ao% ----l.2.1 
1.221 ____lQ1 1.126 _ll.Q!. _____lll 
1990 ___2tl 1. 150 _BQ.l ____ll1 
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1989 & older 

(6) This rule is effective for tax years beginning after 
December 31, ~ 1998. 

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136, 15-
6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA. 

42.21.140 OIL DRILLING RIGS (1) remains the same. 
(2) The department shall prepare a 10-year trended 

depreciation schedule for oil drilling rigs. The trended 
depreciation schedule shall be derived from depreciation factors 
published by Marshall and Swift Publication Company. The "% 
good" for all drill rigs less than one year old shall be 100%. 
The trended depreciation schedule for tax year i9981999 is listed 
below. --

DRILL 
YEAR tiEW/ 

RIG TRENDED DEPRECIATION SCHEDULE 
TRENDED 

,>,QQYIRED 
1998 
1997 
1996 
1995 
1994 
1993 
1992 
1991 
1999 
1989 
1988 and olde:.-

YEAR NEW/ 
ACQUIRED 

1999 
1998 
1997 
1996 
1995 
1994 
1993 
1992 
1991 
1990 
1989 & older 

'FRBPID 
FAI21'0R 
1.999 
1. 999 
1.919 
1. 939 
1.968 
1.999 
1.119 
1.112 
1.136 
1.166 
1.232 

(3) remains the same. 

\ GOOD 
199\ 

92\ 
BH 
76\ 
67\ 
58\ 
49'ir 
35\ 
39\ 

29% 

TREND 
FACTOR 
1.000 
1.000 
1.010 
1.022 
.l..,__Q_U 
1.081 
1.103 
1.117 
1.126 
l_,_liQ 
1.180 

\ GOOD 
199\ 

92\ 
8H 
78\ 
72\ 
63% 
54\ 
39\ 
34% 
28\ 
ilS\ 

(4) This rule is effective for tax years beginning after 
December 31, ~ ~-

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136, 
15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA. 
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42.21.151 TELEVISION CABLE SYSTEMS (1) through (3) remain 
the same. 

(4) The trended depreciation schedules referred to in (2) 
and (3) are listed below and shall be in effect for tax year 
i998 ~-

¥BAn !lEW/ 
,•.gQtJIRE/?' 

1997 
1996 
1995 
1994 
1993 &: 

YEAR NEWL 
ACQ!!lREJ:l 

ll2.a 
1997 
~ 
12.22 
l294 & 

ACOtiiRB!iJ 
1997 
1996 
1995 
1994 
1993 
199;! 
1991 
1990 
1989 

elde>' 

older 

1988 & elde>' 

YEAR NEWL 
ACQ!.UREJ:l 

ll2.ll. 
1ll1 
llll 
12.22 
llll 

TABLE 1. 5 ¥BAA "EliSIIBS" 

1'RB!I!3 
1:::::ffim AAC'l'OR 

85% 1. 999 
69\ 1. 914 
s:a 1. 929 
34% 1. 966 
iW\ 1.996 

TABI!E 1: 5-YEAR "QISHES" 

IRE!ill 
% GOOD FACTOR 

85% 1.000 
69% 1.008 
52% ~ 
34% l...,_Q.!Q 
20% 1.078 

1'ABLB 2. 10 ¥BAA "1'0WBR8" 

.. 6009 
92\ 
84\ 
76'11 
67\ 
58'6 
49\ 
39\ 
39\ 

20'6 

TABLE 2: 

% GOOD 
92% 
84% 
76% 
67% 
58% 

1'RBN!3 

1.990 
1. 914 
1.9;!9 
1. 966 
1.996 
1.118 
1.131 

1.185 
1.248 

10-YEAR "TOWERS" 

TREND 
FACTOR 
L.Q.QQ 
L..Q.ll 
L..Ql2 
L.QiQ 
1.078 
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1'RB!IDB!3 
i:::::QQQ£! 

85% 
79% 
54\ 
36\ 
2il'l! 

IRENDED 
% GOOD 

85% 
70% 
2]_1 
1..21 
£il 

1'RB!IDB!3 
'lr 600!3 

92'11 
85\ 
78\ 
7H 
64\ 
55\ 

35\ 
28\ 

TRENDE[l 
% QOO[l 

92% 
85% 
78% 
70% 
63% 
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1.108 
l.......ll.Q. 
l.......l.il 
L..lll 
.L...!2Jl_ 

(5) This rule is effective for tax years beginning after 
December 31, ~ 1998. 

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136, 15-
6-138, 15-6-140, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, 
MCA. 

42.21.153 SKI LIFT EQUIPMENT (1) and (2) remain the same. 
(3) The depreciation schedules shall be determined by the 

life expectancy of the equipment and will normally compensate 
for the loss in value due to ordinary wear and tear, offset by 
reasonable maintenance, and ordinary functional obsolescence due 
to the technological changes during the life expectancy period. 

DEPRECIATION TABLE FOR SKI LIFT EQUIPMENT 

~tallea Cast x 'F~e~aea Pereent Goaa Ave~aEJe Pla~ltet Val tte 

YS,•,R 
1997 
1996 
1995 
1994 
1993 
1992 
1991 
1996 
1989 
1988 

'FRSND F.•.C'FOR 

& alae~ 

1.999 
1. 614 
1.929 
1.966 
1. 696 
1.118 
1.131 
1.154 
1.185 
1.248 

PBRCBN'F GOOD 
9il% 
84\ 
76% 
67% 
SB% 
49% 
39% 
36% 

l'RSNBBD 'lr GOO£l 
92% 
BS'Ir 
78'1r 
71% 
64'1r 
5S'Ir 
44% 
35% 
28% 
i!S'f 

Installed Cost X Trended Percent Good - Average Market Value 

YEAR 
1998 
1997 
il.li 
1995 
llll 
1993 
llll 
1991 
1990 
1989 

TREND FACTOR 
.L..QQQ 

LQQJ! 
1.025 
1.040 
1.078 
1.108 
LUQ 
1.143 
1....,..l.ti 

& older 1.198 

PERCENT GOOD 
.21.1 
84% 
76'1; 
67'1r 
58'1r 
49% 
39% 
30% 
28% 
24% 

TRENDED \ GOOD 

(a) and (b) remain the same. 
(4) This methodology is effective for tax years beginning 
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after December 31, ~ 1998. AUTH: Sec. 15-1-201, MCA; IMP: 
Sec. 15-6-135, 15-6-136, 15-6-138, 15-6-207, 15-24-921, 15-24-
922, and 15-24-925, MCA. 

42.21.155 DEPRECIATION SCHEDULES (1) remains the same. 
(2) The trended depreciation schedules for tax year 1998 

are listed below. The categories are explained in ARM 
42.21.156. The trend factors are derived according to ARM 
42.21.156 and 42.21.157. 

YEAR NEW/ 
AC9l:HRED 
1997 
1996 
1995 
1994 aRe eleer 

YEAR NEW/ 
ACQUIRED 
1998 
1997 
1..2.!1..§. 
1995 and older 

YEAR PIEII/ 
ACOtliRED 
1997 
1996 
1995 
1994 
1993 aRe eleer 

YEAR NEW/ 
ACQUIRED 
1998 
1997 
1996 
ll2..2 
1994 and older 

% GOOD 
79% 
45% 

19'& 

% GOOD 
__2Q1 
_1.21 

20% 
10% 

'If GOOD 
8S'Ir 
69'1r 

3'1% 

MAR Notice No. 42-2-634 

CATEGORY 1 

TREND 

1.999 
9.918 
9.859 
9.824 

CATEGORY 1 

TREND 
FACTOR 
l..,.QQQ 
0.899 
0.825 
0. 772 

CATEGORY 2 

TREPIB 

1.999 
1.991 
1.997 
1.996 
1. Qll 

CATEGORY 2 

TRENDED 
% GOOD 

79% 
41% 

8'& 

TRENDED 
% GOOD 

_____1Ql 
--.----i.Q1 
_11.1 
__ 8_% 

'fRB~HJEfJ 
'lr GGQD 

85'& 
69'1r 
52% 
H% 
29'& 

TRENDED 
% GOOD 
~ 
___2_ll 
_2ll 
--.lll 
............2Q1 

17-9/10/98 



¥BAA !IBW/ 
ACOUIRBB 
1997 
1996 
1995 
1994 
1993 arui elder 

YEAR NEW/ 
ACQUIRED 
1998 
1997 
122§. 
1995 
1994 and older 

YS.•.H NSII/ 
ACQHIRED 
1997 
1996 
1995 
1994 
1993 and elder 

YEAR NEW/ 
ACQUIRED 
1998 
1997 
lili 
1995 
1994 and older 

YEAR tiSW/ 
ACQUIRED 
1997 
1996 
1995 
1994 
1993 and elder 

17-9/10/98 

85'11 
69'11 
52\ 
34'11 
i!8'11 

'II GOOD 
BS'li 
69% 
Si!'li 
34% 

'li GOOD 
85% 
69% 

34% 

-2464-

CA'l'SGQR¥ 3 

TREND 

1.999 
9.995 
9.91!6 
8.997 
9.987 

CATEGORY 3 

~ 
FACTOR 
1. 000 
Q.......2.2.i 
Q__,_2ll 
Q..,J!_al 
0.865 

CA'l'BGOR¥ 4 

'l'RBND 
p,•,CTOR 
1.998 
9.975 
9.967 
9.957 
9.949 

CATEGORY 4 

TREND 
FACTOR 
1.000 
~ 
~ 
~ 
0.946 

Cb'l'SGOR¥ 5 

TREtiD 
FACTOR 
1.989 
1.811 
1.939 
1.947 
1.966 

'l'RStiBSD 
'II GOOB 

85'11 
69'11 
48\ 
31\ 
18\ 

TRENDED 
\' GOOD 
~ 
~ 
_____lil 
____1Q1 
___ll_l 

'l'RBNDED 
'II GOOD 

85'11 
67% 
59\ 
33\ 
19% 

TRENDED 
% GOOD 
~ 
_____2ll 
_5.Ql 
~ 
~ 

TRENDED 
'li GOOD 

85% 
78% 
54\ 
36% 
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CATEGQR:i 5 

1EAR NEWL TREND TRENDED 
ACQUIRED \'GOOD EAcrQR \' GQOD 
1llft ~ hQQQ _____§_21 
llli _ill 1.001 ____1Q1 

l..2..ti ~ l.......Qli ____21! 
~ _ll! .L.Q1Q ____1.21 
1994 and older 20\' 1. 047 ____111 

e.~,'FB69R¥ 6 

¥BAA ~IBIIt 'FRBN9 'FRBN9B9 
l\<~!i!!;!IR89 '+ aeee F·".CTOR % cooe 
B9;t 85% 1.999 85'11 
1996 69'lo 1.1H5 19'11 
1995 Si!'ll 1.9H 54'+ 
1994 34'lo 9.954 36'11 
1993 and older 29\ 1.999 29'11 

CATEGORY 6 

yEAR NEWL TREND TRENDED 
A!:::QlliRED % GOOD FACTOR % GOOD 
1998 85% 1.000 ~ 
ll21 69% 1.027 _1.ll 
1!1..2.2. 52% 1.042 _..2..i1 
1995 34% 0.069 ~ 
1924 and gldgr 20% LQ_U ~ 

EA'FBGOR¥ 1 

¥B.~.H NBW71 'fRBN9 'FRBN9B9 
AE!i;!IHR(ltl 'II 6009 F,'\te'FOR "' 6909 
l99'il 92'11 1.999 92% 
1996 84% 1.919 86% 
1995 16% 1.945 H'll 
1994 61!11 1.969 12\' 
1993 58% 1.99<! 63\' 
199<! 49% 1.H6 55% 
'1:99'1: 39% 1. ±59 4 5'lr 
'1:9 9 9 39'11 1.196 36% 
'1:989 24% 1.<!46 39% 
1988 and elde't' i!9% 1.294 <!6% 

CATEGORY 7 

YEAR NEWL TREND TRENDED 
ACQUIRED % GOOD FACTOR % GQOD 

MAR Notice No. 42-2-634 17-9/10/98 



-2466-

122.!!. 92% LQQQ _____2ll 
1997 84% .LJlll ~ 
~ 76% L.Qll _____221 

1ll2 67% L..Qil _____B_i 

llli 58% .L..Q!l2. _____2_1l 

ll.2l 49% 1.107 ____2.il. 

llll ____l1! L.1.ll ___ill 

llll 30% Lli.2 ______l_2_l 
lllQ 24% 1.213 ______1_ll 

l:iH!2 and older 20% ~ _____lM. 

e,•.H;;B~R¥ 8 

¥8,-.R ~IBWf !fRBN9 !fRB~I9B9 

,!,ea!fi'RB9 % GGGlJ I'Ae!feR 'It 8999 
199'7 9<!% 1.999 9<!\ 
1996 84% 1.919 86\ 
1995 '76'11 ±. Q46 '79'11 
1994 6'7\ l.Q;t;l ;til\ 
1993 58'11 ±. Q98 64% 
l99i! 49'11 ±.±16 55% 
1991 39'11 1. Bil 44'11 
1999 39'11 1.163 35'11 
1989 il4'l! l.il98 il91o 
1988 aHd older il9'lt l. ;!63 25'11 

CATEGORY 8 

YEAR NEWL TREND TRENDED 
P,CQUIRED % GOOD FACTOR % GOOD 
~ 92% 1.000 92% 
l.!l..21. 84% 1.012 85% 
1.2.2.2 76% 1.032 78% 
1995 67% 1.060 1.ll 
1994 2ll. 1.086 63% 
1993 49% 1.113 55% 
1992 39% 1.131 44% 
1991 30% 1.147 34% 
1990 24% L..l1.Jl. 28% 
1989 and older 20% 1...-....Ul 24% 

(3) This rule is effective for tax years beginning after 
December 31, ~ 122.!!.- AUTH: Sec. 15-1-201, MCA; IMP: Sec. 
15-135, 15-6-136, 15-6-138, 15-6-139, 15-6-207, 15-24-921, 15-
24-922, and 15-24-925, MCA. 

3. The Department is proposing these amendments because 
15-8-111, MCA, requires the department to assess all property at 
100% of market value except as otherwise provided. The statute 
does not address in detail how the department is to arrive at 
market value. 
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To determine the market value of certain property, the 
department has historically used and adopted the concept of 
trending and depreciating. The method by which trended 
depreciation schedules are derived is described in the existing 
rules, and that method is not being changed. However, the 
method does result in annual changes to schedules. The District 
Court has indicated that those schedules should be adopted in 
rule form. 

Additionally, proposed amendments to existing ARM 42.32.122 
were made as a result of a declining market in Montana for 
llamas. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1998. 

5. Cleo Anderson, Department of Revenue, Office of Legal 
Affairs, has been designated to preside over and conduct the 
hearing. 

6. All parties interested in receiving notification of any 
change in rules pertaining to this subject should contact the 
Rule Reviewer in writing at the address shown in section 4 
above. 

c~~~) 
Rule Reviewer 

MA~~ D~~~c~~5o£ Revenue 

Certified to Secretary of State August 31, 1998 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of NEW RULES I through IV 
relating to Universal Access 
Fund Surcharge 

NOTICE OF PROPOSED ADOPTION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On November 6, 1998, the Department of Revenue proposes 
to adopt new rules I through IV relating to Universal Access 
Fund Surcharge. 

2. The proposed rules I through IV, do not replace or 
modify any section currently found in the Administrative Rules 
of Montana. The rules as proposed to be adopted provide as 
follows: 

RULE I DEFINITIONS (1) "Customer premise equipment" means 
all items generally classified as customer premise equipment 
such as telephone and terminal equipment. This includes, but is 
not limited to: 

(a) telephone instruments; 
(b) station sets; 
(c) dialers; 
(d) modems; 
(e) private branch exchanges (PBX); 
(f) switches; 
(g) computers; 
(h) wire; 
(i) cable; 
( j) facsimile machines; and 
(k) pagers and non-electronic associated items such as 

manuals, and furniture. 
(2) The term "quarters" means quarters which end September 

30, December 31, March 31, and June 30. 
(3) The term •retail revenue" applies to both intrastate 

and interstate telecommunications. To be considered retail 
revenue the communications need to: 

(a) originate in Montana; or 
(b) terminate in Montana; and 
(c) be billed for a service address in Montana. 
(4) The term "telecommunications service• means the 

offering of telecommunications for a fee directly to the public 
or to such classes of users as to be effectively available 
directly to the public, regardless of the facilities used. 

AUTH: Sec. 69-3-860, MCA, IMP: Sec. 69-3-860, MCA 

RULE II DYE DATES (1) A telecommunication provider who is 
liable for the surcharge shall within 60 days aft~r the end of 
each quarter file on a form provided by the department: 

(a) a statement showing the taxable revenue during the 
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preceding quarter; and 
(b) pay the tax owed for the preceding quarter. 
(3) De minimus filing and reporting will be allowed. If 

the total amount of the surcharge due is less than $50 in each 
quarter, the telecommunications provider may file a fiscal 
annual return for the period beginning July 1 and ending June 30 
of the following year. A return may be filed in lieu of filing 
the quarterly report forms, provided the annual return along 
with full payment is filed within 30 days after the close of the 
fiscal year ending June 30. 

AUTH: Sec. 69-3-860, MCA, IM£: Sec. 69-3-860, MCA 

RULE III TAXPAYER RECORDS (1) Each telecommunication 
provider who is liable for the tax under this sub-chapter will 
keep records showing the total retail revenue to support the tax 
liability as required in these rules. 

(2) Anytime during usual business hours, the department, 
or its duly authorized agents, may enter any office or other 
area where the provider maintains business records to examine 
the records and other supporting data from which the reports 
were prepared. These audits may be conducted at the same time 
as audits are conducted for other state taxes. 

(3) Records and other supporting data used to prepare the 
quarterly returns must be maintained for a period of five years 
from the due date of the return or five years from the date of 
payment, whichever is later. 

AUTH: Sec. 69-3-860, MCA, IMP: Sec. 69-3-860, MCA 

RULE IV OFFSET OF SURCHARGE AND REFUND PROCEDURES 
( 1) The telecommunications provider may offset their 

surcharge liability by applying their reimbursable discounted 
services to their tax liability. To receive a credit, a copy of 
the letter from the public service commission showing the amount 
of discounted services which they are entitled to receive must 
be attached. 

(2) A request for refund of the discounted services must 
be made in writing to the public service commission. 

AUTH: Sec. 69-3-860, MCA, IMP: Sec. 69-3-860, MCA 

3. New Rules I through IV are proposed because the 55th 
Legislature enacted Senate Bill 89, which was codified in Title 
69, chapter 3, part 8, L. 1997. The law directs the Department 
of Revenue to collect the surcharge quarterly. It further, 
instructs the Department to adopt rules for reporting, assessing 
and offsetting the surcharge liability from discounts granted by 
the Public Service Commission. 

The proposed rules will allow the Department to collect 
this surcharge in the same way it collects the Telephone Company 
License Tax. 

New Rule I is necessary to clarify language contained in 
the statute to explain three critical terms used in the 
collection and enforcement of the surcharge. 
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New Rule II clarifies 69-3-860, MCA, which states that the 
Department will set the due date for collecting the surcharge. 
The rule sets the due date at 60 days after the quarter ends. 
This is the same time frame that the Telephone Company License 
Tax (TCLT) is due. All telephone companies subject to the TCLT 
are also subject to this surcharge so having the same due date 
for this surcharge will be more accommodating to the taxpayer. 

New Rule III is necessary because the statute directs the 
Department to adopt rules concerning record keeping methods 
necessary for reporting the tax liability by the 
telecommunication providers. This rule is consistent with the 
record keeping requirement for TCLT. 

New Rule IV provides for an offset of the surcharge owed 
against the discounted services that are to be reimbursed to 
companies that qualify for the reimbursement. The Public 
Service Commission (PSC) has the responsibility to determine 
which companies can receive a reimbursement for providing 
universal access under this new act. The telecommunication 
company can receive a check from the PSC or can use the amount 
to offset future surcharge liability that may be owed to 
Department. This rule provides a way that the company can 
offset their surcharge liability on the same form that they 
report the surcharge. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed action in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 9, 1998. 
5. If a person who is directly affected· by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 9, 1998. 

6. If the agency receives requests for a public hearing on 
the proposed action from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed adoption; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision, or agency; or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be greater than 25. 
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7. All parties interested in rece1v1ng notification of any 
change in rules pertaining to this subject should contact the 
Rule Reviewer in writing at the address shown in section 4 

above. Ck ~At?~ 
CLEO ANDERSON 
Rule Reviewer Direct of Revenue 

Certified to Secretary of State August 31, 1998 

MAR Notice No. 42-2-635 17-9/10/98 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 4.5.102, 
4.5.108, and 4.5.111 relating 
to the ranking of weed grant 
projects and identifying new 
Noxious Weeds. 

To: All Interested Persons 

NOTICE OF AMENDMENT 

1, On July 30, 1998, the Department of Agriculture published 
a notice of proposed amendment of rules 4.5.102, 4.5.108, and 
4.5.111 relating to the ranking of weed grant projects and 
identifying new Noxious Weeds, at page 1986 of the 1998 Montana 
Administrative Register, Issue No. 14. 

2. The department has amended the rules exactly as 
proposed. 

3. No comments or testimony were received. 

DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State August 31. 1998. 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to 
Intravenous Therapy 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.32.1408 STANDARDS 
RELATING TO THE LICENSED 
PRACTICAL NURSE'S ROLE IN 
INTRAVENOUS (IV) THERAPY 

1. On March 12, 1998, the Board of Nursing published a 
notice of public hearing on the proposed amendment of the 
above-stated rule at page 623, 1996 Montana Administrative 
Register, issue number 5. 

2. The Board has amended the rule as proposed, but with 
the following changes: 

"!L32.1406 STANDARDS RELATING TO THE LICENSED PRACTICAL 
NURSE'S ROLE IN INTRAVENOUS (IV) THERAPY (1) through (5) (a) 
will remain the same as proposed. 

(b) J;3erf!:H"Il\ stiells 1 accessing, blood draws, flushes and 
dressing changes. 

(6) through (6) (d) will remain the same as proposed." 
Auth: Sec. 37-B-415, MCA; 1M£, Sec. 37-8-415, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO. 1: Two commentors support (4) (j) and oppose 
(5) based upon the National Intravenous Standards, as prepared 
by the Intravenous Nurses' Society. The standards define an 
educated LPN involved in IV therapy as having two years 
experience in med/surg and 1600 hours in the care and delivery 
of IV therapies within the past two consecutive years. Helena 
College of Technology states that students are not 
theoretically prepared to maintain proper care of a patient or 
client with a central line. 

RESPONSE: The Board rejects the comment. The Board 
established curriculum standards which are applicable to all 
licensed practical nurse education programs. Upon review of 
those adopted standards, the Board has determined that the 
tasks set forth in the rule are appropriate for LPNs. 

COMMENT NO. 2: Two commentors oppose (4) (m) on the basis 
that LPNs using injectable local anesthesia risk allergic 
reaction, anaphylaxis, injection into the vascular system and 
destruction of the vein. The nurse performing the task should 
be responsible for implementing emergency intervention. 

RESPONSE: The Board rejects the comment as it is 
fundamentally understood that nurses are responsible for 
completely understanding the tasks they perform and the risks 
involved. Prior to using injectable local anesthesia, the 
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practical nurse must obtain proper training regarding the use 
of such anesthesia to ensure minimal risk of side effects. 

COMMBNT NO. 3: One commentor suggested defining the 
phrase "standard solution• as a hypotonic or isotonic solution. 

RESPONSE· The Board rejects the comment as it is not a 
part of this rulemaking notice. The Board invites commentor to 
raise the issue at a future Board meeting. 

COMMENT NO. 4: Two commentors oppose LPNs performing 
central venous blood draws and flushes, unless under direct RN 
supervision, because patients are usually more acute and the 
venous system is compromised, increasing complication risk and 
narrowing the margin of error. 

RESPONSE: The Board rejects to comment. Commentors 
presume, erroneously, that the situations in which LPNs perform 
IV therapy will always involve acute patients. Not all 
patients receiving IV therapy are acute and by removing this 
provision, the intent of the rule amendment is negated. 

COMMENT NO, 5: Three commentors stated that LPNS, as 
charge nurses, are capable of whole patient assessment done 
under institutional supervision. Moreover, whole patient 
assessment is an integral part of home health care and 
performed under physician supervision. 

RESPONSE: The Board rejects the comment as the comment 
relates to matters not a part of this rulemaking notice. 

COMMENT NO. 6: Two commentors stated that LPNs, in charge 
nurse capacity, are already assessing PICC lines and a ruling 
to the contrary would be detrimental to patients. 

RESPONSE· See Response to Comment No. 5. 

COMMENT NO. 7: One commentor stated LPNs are already 
being asked to maintain PICC lines, regardless of scope of 
practice, because they are the only nurse available. 

RESPONSE· See Response to Comment No. 5. 

COMMENT NO B: One commentor suggested (5) (b) be reworded 
to eliminate the phrase "perform sticks," as it could mean 
insertion of a central line which is clearly not intended. 

RESPONSE: The Board agrees with the comment and has 
amended the rule as shown above. 

CQMMENT NO. 9: One commentor suggested keeping the 
language in (6) as it is important that LPNs be allowed to 
perform dialysis. 

RESPONSE: The Board agrees with the comment and no change 
is needed. 

COMMENT NO 10: One commentor wishes to have 
clarification regarding "direct supervision• as used in (6). 
The commentor suggests the language require "physical 
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availability of an RN to provide immediate intervention in the 
event of a complication relating to central venous catheter." 

RBSPDNSB: The Board rejects the comment. The commonly 
understood definition of "direct supervision• is on site and 
immediate physical supervision by an individual qualified to 
provide such supervision. Although not expressly defined in 
these rules, individuals within the nursing profession, and 
based upon definitions elsewhere, provide adequate notice of 
the type of supervision required. 

BOARD OF NURSING 
KIM POWELL, BSN, PRESIDENT 

/) 
BY: ~ 4tt.<~ /~.r / t1.( 4;. 

ANNI~M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 31, 1998. 
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BEFORE THE CONSUMER AFFAIRS DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a rule pertaining to the 
notice of resale of returned 
vehicles 

TO: All Interested Persons: 

NOTICE OF THE ADOPTION 
OF RULE 8.78.520 
PERTAINING TO THE NOTICE 
OF RESALE OF RETURNED 
VEHICLES 

1. On July 30, 1998, the Consumer Affairs Division 
published a notice of proposed adoption of a rule pertaining to 
the notice of resale of returned vehicles, at page 1989, 1998 
Montana Administrative Register, issue number 14. 

2. The Division has adopted new Rule I (8.78.520) exactly 
as proposed. The comments and the Division's responses thereto, 
are as follows: 

COMMENT NO, 1: A response was received from Mark 
Gabelsberg, Manager with Mazda North American Operations. He 
states that "Mazda has no objection to the adoption of the 
proposed new rule pertaining to the notice of resale of 
returned vehicles. In fact, for the past several years, Mazda 
has been providing complete disclosure and a special warranty 
for all qualified vehicles that have been returned to Mazda, 
even in those states where such a disclosure and warranty are 
not required by law. Our only request with respect to the 
proposed rule would be an exception that would allow for the 
use of a manufacturer's resale disclosure form, rather than a 
form provided by the state. Other states that require resale 
disclosure on a mandated form allow the use of a manufacturer's 
resale disclosure form, provided the language is similar to 
that on the state's form and the form has received prior 
approval from the state agency responsible for the enforcement 
of the disclosure requirements. Perhaps Montana could look 
into such an allowance if a state-mandated form is required 
under the new law?" 

RESPONSE: The Department appreciates the comment 
submitted by Mr. Gabelsberg. Regarding his suggestion, the 
Department first notes that the statute implemented by the 
rule, 61-4·525, MCA, places the burden of providing notice on 
both the manufacturer and the dealer ultimately selling the 
vehicle. The manufacturer accepts return of the vehicle, 
triggering the disclosure requirement prior to resale. The 
dealer acts as the direct agent of the manufacturer in selling 
the vehicle to the consumer. Both parties are bound by statute 
to provide notice to the consumer that the vehicle has been 
repurchased. Second, it is noted that the Department of 
Justice ~. but is not required to proscribe by rule the form 
and content of the disclosure: 

"61·4·525. Notice on resale of replaced vehicle. A motor 
vehicle which is returned to the manufacturer and which 
requires replacement or refund may not be sold in the state 
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without a clear and conspicuous written disclosure of the fact 
that the vehicle was returned. The department of justice may 
prescribe by rule the form and content of the disclosure 
statement and a procedure by which the disclosure may be 
removed upon a determination that the vehicle is no longer 
defective.• 

To date, the Department of Justice has not proscribed by 
rule the form and content of the disclosure. consequently, the 
form and content of the disclosure will be determined by the 
manufacturer. Of course, the disclosure must be within the 
requirements of the statute - •clear and written disclosure of 
the fact that the vehicle was returned."~ 

Finally, the Department notes that a procedure does not 
exist by which the manufacturer may have such a disclosure 
notice removed, regardless of the repairs performed on the 
returned vehicle. The disclosure notice must remain on the 
vehicle until such time as it is sold. Believing it to be in 
the best interest of Montana consumers, the Department supports 
the practice of requiring posting of the disclosure notice 
regardless of the repairs performed on a returned vehicle. The 
consumer is then fully advised of the history of the vehicle 
and can independently determine whether repairs performed after 
its return remedied the problem. 

COMMENT NO 2: A response was received from H.S. Teasley, 
CR Manager with the Chrysler Corporation. He states that 
Chrysler is in full agreement with this law and he feels it is 
in the best interest of the customer and manufacturer. 

RESPONSE: The Department appreciates Chrysler's response. 

COMMENT NO. 3: A response was received from Mona Jamison, 
Attorney for General Motors Corporation. She states that "GM 
has long supported such disclosure as in the best interests of 
customers, dealers and GM. This proposed rule seems to 
provide for disclosure to the ultimate consumer by the dealer, 
which is the most appropriate entity to effect such disclosure. 
For this reason, GM enthusiastically supports this proposed 
rule.• 

RESPONSE: The Department appreciates General Motor's 
response, however, reiterates that the manufacturer, as well as 
the dealer, is obligated under section 61-4-525, MCA, to 
provide notice to the ultimate consumer. (See response to 
Comment Number 1). 

CONSUMER AFFAIRS DIVISION 
/7 

BY: {t~IR 7[1 [;favi';> 
ANNIE M. BARTOS, . IEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS 
RULE REVIEWER 

Certified to the Secretary of State, August 31, 1998. 

17-9/10/98 Montana Administrative Register 



-2478-

BEFORE THE DIVISION OF BANKING AND FINANCIAL INSTITUTIONS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the repeal of 
a rule pertaining to fees for 
the approval of point-of-sale 
terminals 

NOTICE OF REPEAL OF 
RULE 8.80.110 PERTAINING 
TO FEES FOR THE APPROVAL OF 
POINT-OF-SALE TERMINALS 

TO: All Interested Persons: 
1. On June 25, 1998, the Division of Banking and 

Financial Institutions published a notice of proposed repeal of 
the above-stated rule at page 1556, 1998 Montana Administrative 
Register, issue number 12. 

2. The Division has repealed the rule exactly as 
proposed. 

3. No comments or testimony were received. 

DIVISION OF BANKING AND 
FINANCIAL INSTITUTIONS 

61 
/ c (-· ·~ I 

BY, I'! ,,,: J li J,_::,u IJ;, 
ANNIE M_ BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 31, 1998. 
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BEFORE THE DIVISION OF BANKING AND FINANCIAL INSTITUTIONS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to the 
dollar amounts to which 
consumer loan rates are to be 
applied 

NOTICE OF AMENDMENT OF 
RULE 8.80.307 PERTAINING 

TO THE DOLLAR AMOUNTS TO 
WHICH CONSUMER LOAN RATES 
ARE TO BE APPLIED 

TO: All Interested Persons: 
1. On June 25, 1998, the Division of Banking and 

Financial Institutions published a notice of proposed amendment 
of the above-stated rule at page 1558, 1998 Montana 
Administrative Register, issue number 12. 

2. The Division has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

DIVISION OF BANKING AND 
FINANCIAL INSTITUTIONS 

BY=~--~-~~_J_~'-''_'_)_l_l~/~:'~'~(~~~'------~
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

I 
,_ hl'' 1!1 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 31, 1998. 
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BEFORE THE STATE BANKING BOARD 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the transfer 
and amendment of rules 
pertaining to state banking 
board 

NOTICE OF TRANSFER AND 
AMENDMENT OF RULES 
PERTAINING TO STATE 
BANKING BOARD 

TO: All Interested Persons: 
1. On June 25, 1998, the State Banking Board published a 

notice of proposed transfer and amendment of the above~state 
rules at page 1560, 1998 Montana Administrative Register, issue 
number 12. 

2. The Board has amended 8.87.401 and 8.87.601 exactly 
as proposed. The Board has transferred 8.87.401, 8.87.601 and 
8.87.701 to ARM Title 8, Chapter 80 exactly as proposed. ARM 
8.87.702 and 8.87.703 should have also been proposed for 
transfer, but were inadvertently omitted from the proposal 
notice. 

3. The Department of Commerce has determined that the 
transferred rules will be numbered as follows: 

ill& NEW 
8.87.401 8.80.901 
8.87.601 8.80.1001 

8.87.701 8.80.1101 

8.87.702 8.80.1102 

8.87.703 8.80.1103 

Change of Location 
Application Procedure For Approval To 
Merge Affiliated Banks 
Application Procedure For Approval To 
Establish A New Branch 
Review Procedure For Applications For 
Approval To Establish A New Branch 
Bank 
Procedure Following Approval Of An 
Application To Establish A New Branch 
Bank 

4. No comments or testimony were received. 

STATE BANKING BOARD 

BY: _ ___:0><:_/_L....::.--lr\.:....'""_..:..}..:..LI'---:'-7.):.::...-,U-o:.::.J;~;:..:o.:..J --
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

~L .. fh fJ,.,v6~ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 31, 1998. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to the 
administration of the 1998 
Federal Community Development 
Block Grant Program 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
RULE 8.94.3714 PERTAINING 
TO THE ADMINISTRATION OF THE 
1998 FEDERAL COMMUNITY 
DEVELOPMENT BLOCK GRANT 
PROGRAM 

1. On March 26, 1998, the Local Government Assistance 
Division of the Department of Commerce published a notice of 
public hearing on the proposed amendment of a rule pertaining 
to the administration of the 1998 Federal Community Development 
Block Grant Program, at page 706, 1998 Montana Administrative 
Register, issue number 6. 

2. The Department has amended ARM 8.94.3714 exactly as 
proposed. The comments and the Division's responses thereto, 
are as follows: 

COMMENT NO 1: The Montana Community Development 
Corporation, a nonprofit development corporation located in 
Missoula, was supportive of the procurement proposal which they 
felt would encourage long-term, stable, and business-like 
relationships between local governments and nonprofits that 
allows investments in staffing and training to carry out 
effective projects and ultimately build economic capacity in 
rural Montana. There was a need for clarification on the 
sentence in bold-faced type that stated: 

"This would not include contractor relationships where the 
for-profit entity is paid by the grantee in return for specific 
services, and payment is made as compensation." 

RESPONSE: The Department concurs and has clarified the 
bold-face type section in the final procurement policy by using 
examples. The Department has rewritten the section to state: 

· "A long-term partnership arrangement would not include 
contractor relationships where the for-profit or nonprofit 
entity is paid by the grantee solely for project administrative 
services over the project contract period or until formal 
project close-out by the Montana Department of Commerce, and 
payment is made as regular compensation for services rendered 
during the term of the contract." 

CQMMENI NO 2: A representative of the Midwest Assistance 
Program commented that the Department's current procurement 
policy regarding infrastructure projects is reasonable, is 
currently accepted by local governments and protects the public 
and private funds better than would the proposed policy. He 
maintained that requiring formal competitiveness through review 
of qualifications and selection by a committee helps build 
public trust and confidence in the project. 

RESPONSE: The Department has concluded that the state's 
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procurement policy should be no more stringent than the federal 
requirements. In addition, the Department believes that as 
local nonprofit development corporations build long-term 
partnership relationships with local governments to manage 
economic development loans and revolving loan funds, the CDBG 
Program should recognize and facilitate these relationships to 
the extent permitted by federal procurement standards. The 
Department has, however, clarified the language in its 
Administration Manual to emphasize that the waiver of the RFP 
process applies only to long-term partnerships that will 
continue after close-out of the CDBG project. In addition, 
local governments must still adhere to their own city or county 
procurement standards. The Department has also modified the 
Manual to make clear that the liberalized procurement policy 
applies only to grant administration services and not to the 
procurement of engineering or architectural services which are 
explicitly addressed by state law. 

COMMENT NQ. 3: A representative from the Consulting 
Engineers Council of Montana reiterated that organization's 
concern that the proposed procurement policy not apply to the 
procurement of engineering services. 

RESPONSE: See response to Comment No. 2. 

COMMENT NO 4: Bear Paw Development Corporation commented 
that allowing local governments to form partnerships with local 
development corporations, whereby these corporations would not 
be required to comply with a formal procurement process, would 
be a welcome change because, in the case of Bear Paw, the 
formal process is artificial. The proposed changes would 
streamline the process. 

RESPONSE: The Bear Paw Development Corporation's 
situation was a case in point for developing a new policy. 
That organization has had a long-term contractual relationship 
with four counties to provide grant administration services and 
manage a revolving loan fund pool. Many local development 
corporations are emulating Bear Paw in trying to provide a more 
efficient, regional approach to community development through 
the pooling of resources. The Department agrees that the new 
procurement standard will promote these constructive 
arrangements. 

LOC~~OVERNMENT ASSISTANCE DIVISION 
DEP~")~ENT OF COMMERCE 

BY: \/{i'.f l{r ?!, a{l<; 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

~"I A Au } t1 /~rLU~! 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 31, 1998. 
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BEFORE THE BOARD OF TRUSTEES 
OF THE MONTANA HISTORICAL SOCIETY 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of rules regarding procedures 
that state agencies must 
follow to protect heritage 
properties and paleontological 
remains and providing general 
procedures which the state 
historic preservation office 
must follow in implementing ) 
its general statutory authority) 

TO: All Interested Persons 

CORRECTED 
NOTICE OF ADOPTION 
OF RULE 

1. On July 30, 1998, the State Historic Preservation 
Office of the Montana Historical Society published a notice of 
adoption of new rules regarding procedures that state agencies 
must follow to protect heritage properties and paleontological 
remains and providing general procedures which the state 
historic preservation office must follow in implementing its 
general statutory authority at page 2022, 1998 Montana 
Administrative Register, issue number 14. 

2. That notice inadvertently omitted the specific 
version of the federal standards and guidelines being incorporated by 
reference in rule XVI (10.121.916) and is amended as follows: 

RULE XVI (10.121.916) SHPO STANDARDS. PROCEDURES, AND 
GUIDELINES (1) SIIPO standards, procedures, and guidelines 
shall be referenced in SIIPO recommendations when required by 
statute or rule. The standards and guidelines used by the 
national park service of the United States department of the 
interior and the advisory council on historical preservation 
are, in part, the standards and guidelines to be used to 
identify and protect heritage properties eligible for listing 
on the register, and are hereby incorporated by reference. 
These are: 

(a) the secretary of the interior's standards for 
archaeology and historic preservation located at: 36 CFR 60 
(1997), 36 CFR 61 (1997), 36 CFR 63 (1997), 36 CFR 65 (1997), 
36 CFR 67 (1997), and 36 CFR 79 (1997); 

(b) the secretary of the interior's standards for the 
treatment of historic properties, as they existed on July 30, 
.l..lM,; 

(c) the secretary of the interior's standards for 
rehabilitation and guidelines for rehabilitating historic 
buildings, as they existed on July 30, 1996; 

(d) the national park service, national register 
bulletin series (technical information on comprehensive 
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planning, survey of cultural resources, and registration in 
the national register of historic places) ~s they existed on 
July 30. 1998; and 

(e) Advisory Council Regulations, 36 CFR 800 11221l. 
(2) Copies may be obtained free of charge from the State 

Historic Preservation Office, 1410 Eighth Avenue, Helena, 
Montana 59620; telephone (406) 444-7715. 

BOARD OF TRUSTEES 
MONTANA HISTORICAL 

By: 

Certified to the Secretary of State August~~. 1998. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 12.3.202, establishing 
a new class of license agent 
who may receive compensation 
from clients for preparation 
of hunting license and permit 
applications. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 
OF RULE 

1. On March 12, 1998, the Montana Department of Fish, 
Wildlife and Parks (department) published notice of the proposed 
amendment of the above-captioned rule at page 629, 1998 Montana 
Administrative Register, issue number 5. 

2. The department has amended rule 12.3.202 as proposed. 

AUTH: 87-1-201, MCA IMP: 87-2-901, MCA 

3. A total of two comments supporting the rule amendment 
were received. In addition, a request was made asking the 
department to provide license publications and information to 
the new license agent class. The department agreed and will 
include the new license agents on their mailing list for 
regulation distribution, information and updates. 

RULE REVIEWER 

Robert N. Lane 

DEPARTMENT OF FISH, WILDLIFE 
AND PARKS 

Patrick J. 

Certified to the Secretary of State on August 31, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 17.8.504 and 17.8.505 
pertaining to air quality 
application and operation fees 

TO: All Interested Persons 

NOTICE OF ADOPTION 

(Air Quality) 

1. On June 25, 1998, the Board published notice of the 
above-stated rules at page 1574 of the 1998 Montana 
Administrative Register, issue number 12. 

2. The Board has amended rules 17.8.504 and 17.8.505 as 
proposed. 

3. No comments were received. Testimony was received by 
Charles Homer, supervisor of the technical support section of 
the air and waste management bureau as a proponent of the rule. 
No other testimony was received. 

BOARD OF ENVIRONMENTAL REVIEW 

by~~ 
CINDY E. ~erson 

Reviewed by: 

Certified to the Secretary of State August 31, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rule 17.30.502 
amending the Montana mixing 
zone rules. 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULE 

(Water Quality) 

1. On April 16, 1998, the board of environmental review 
published notice of public hearing on proposed amendment 
outlined above at page 847 of the 1998 Montana Administrative 
Register, Issue No. 7. 

2. The board has amended the following rule as 
proposed with the following changes from the original proposal. 

17. 30.502 DEFINITIONS The following definitions, in 
addition to those in 75-5-103, MCA, and ARM Title 17, chapter 
30, subchapters 6 and 7, apply throughout this subchapter: 

(1)through(12) Remain as proposed. 
(13) Not amended. 
(14) Amended as proposed. 

AUTH: 75-5-301, MCA; IMP: 75-5-301, MCA 

3. The board received the following comments; board 
responses follow: 

COMMENT #1: Several commentors testified in opposition 
to the proposed amendment of ARM 17.30.502(13), which defines 
"zone of influence." Although these commentors agreed that 
there is a need to change the existing definition, they did not 
believe that the proposed language fixed the problem. Under the 
existing definition, a zone of influence using a 0. 01 feet 
drawdown may extend thousands of feet up gradient from a well, 
even though a distance of 100 feet between the well and any 
ground water mixing zone may be protective of public health. 
According to these commentors, the proposed language will only 
make the current situation worse, because it will now require 
the 0.01 drawdown and will eliminate the DEQ's flexibility in 
determining a more reasonable length for any given situation. 
One commentor stated that the proposed rule is much more 
stringent than necessary to protect public health and will 
eventually eliminate the granting of mixing zones and the use of 
septic systems for a distance of thousands of feet from any 
drinking water well. 

These commentors suggested that the Department research the 
scientific literature to ensure that the right definition was 
being used to protect drinking water. There was no consensus 
among the commentors as to whether a "capture zone", "zone of 
influence", or "zone of contribution" more accurately described 
the area of ground water that should be protected. 
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RESPONSE: The Board agrees with the comments suggesting 
that the Board not adopt the proposed amendment of "zone of 
influence", as currently defined in ARM 17.30.502(13). The 
Board also agrees that, prior to the amendment of the existing 
definition, further research into the scientific literature 
should be conducted before proposing an amendment to this 
definition. Since there were no comments on the deletion of 
WQB-7 from the rule, the Board is amending (14) as proposed. 

BOARD OF ENVIRONMENTAL REVIEW 

by t'~-~.,.. ....... ~. 
CINDY~ UNKIN, Chairperson 

Reviewed by: 

Certified to the Secretary of State on August 31, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rule 17.30.610 
regarding Montana surface 
water quality standards 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULE 

(WATER QUALITY) 

1. on April 16, 1998, the board of environmental review 
published notice of public hearing on proposed amendment 
outlined above at page 857 of the 1998 Montana Administrative 
Register, Issue No. 7. 

2. The board has adopted the rule 17.30.610 as proposed. 
3. '!he board received a:mmmts in support of the proposed 

amendment from the Departments of Environmental Quality, Montana 
Fish, Wildlife and Parks and a retired federal wildlife 
fisheries research biologist. The board received comments from 
the City of Lewistown, the Sage Creek county Water District and 
several individuals in opposition to the proposed amendment. 
The board also received comments from individuals who neither 
opposed nor supported the proposed amendment. The following is 
a summary of the comments in opposition to the proposed 
amendment, along with the board's responses: 

COMMENTS ON BIG SPRING CREEK RECLASSIFICATION FROM B-2 TO B-1. 

COMMENT Ill: The Lewistown City Manager, speaking on 
behalf of the City of Lewistown, commented that the proposed 
reclassification of Big Spring Creek from B-2 to B-1 could 
impact the amount of taxes paid by the citizens of Lewistown. 
The City expressed concern that reclassification, and subsequent 
monitoring and analysis, might require Lewistown to take some 
sort of action in the future with regard to Lewistown's 
Wastewater Treatment Plant (a point source of discharge to the 
pertinent section of Big Spring Creek) and/or storm water runoff 
(a non-point source of discharge). If these systems were 
required to alter their procedures, or if further infrastructure 
work was mandated by the reclassification, it could equate to an 
expense the Lewistown taxpayers could not afford to undertake. 
An individual also commented that he had concerns over the types 
of controls that would be placed on the stream after 
reclassification. 

RESPONSE: Comments concerning the potential for future 
regulation, to the extent they are valid, do not address the 
propriety of the reclassification. Current salmonid 
populations, pH and turbidity ratings indicate the lower portion 
of Big Spring Creek should be classified B-1. Reclassification 
is thus mandated by Section 75-5-302(1), MCA. 

Also, concerns over the potential for future regulation are 
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largely without basis. There are differences between B-1 and 
B-2 classifications, but they are nominal in terms of impacting 
the level of regulation at Big Spring Creek. B-1 streams 
support "propagation of salmonids" versus B-2's "marginal 
propagation of salmonids". Waters classified as B-1 maintain a 
pH of 6.5 to 8.5, while B-2 maintains a pH of 6.5 to 9.0. 
Streams classified as B-1 have a limit of 5 nephelometric 
turbidity units (NTU), while streams classified as B-2 have a 
limit of 10 NTUs. Streams meeting either B-1 or B-2 
classification must comply with Department Circular WQB-7 
requirements. 

The requirements for Lewistown's municipal waste water 
discharge will be the same regardless of whether Big Spring 
Creek is classified as B-1 or B-2. In either case, the 
discharge must meet the limits set forth in WQB-7. Therefore, 
reclassification of Big Spring Creek to B-1 will have no future 
effect on Lewistown's waste water discharge. 

The present federal and state municipal storm water 
discharge requirements apply only to cities with a population in 
excess of 100,000 persons. The population of Lewistown does not 
exceed 100,000 persons. Proposed federal regulations require 
the development of a plan to minimize discharges from 
municipalities regardless of stream classification. Industrial 
storm water dischargers currently must use best management 
practices to control turbidity; they do not have to meet NTU 
limits. Therefore, Lewistown does not now, and will not in the 
future, incur any storm water discharge responsibilities as a 
result of the reclassification of Big Spring Creek from B-2 to 
B-1. 

State law currently requires the use of "all reasonable 
land, soil and water conservation practices," [Section 
75-5-306(2), MCA) regardless of stream classification. 
Therefore, reclassification of Big Spring Creek from B-2 to B-1 
will not cause any alteration in land use requirements. 

Point source discharges without a short term exempt ion 
under Section 75-5-308, MCA, and ARM 17.30.637(3) (a), would have 
to meet the 5 NTU limit. They would also be subject to new pH 
requirements. Any activity which measurably affects 
"propagation" could fall subject to regulation. These are the 
regulatory changes caused by reclassification. As previously 
noted, they do address the propriety of the reclassification of 
Big Spring Creek. Reclassification is mandated by Sect ion 
75-5-302(1), MCA. 

COMMENT #2: Two indi victuals commented that the lower 
portion of Big Spring Creek is too polluted with polychlorinated 
biphenyls (PCBs) to warrant reclassification from B-2 to B-1. 
one individual acknowledged that Montana Fish, Wildlife and 
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Parks bases reclassification upon fish populations, but 
considered that basis inadequate to support reclassification in 
the face of PCB contamination. The other individual commented 
that the reclassification would attract additional fisherman to 
the creek. This individual considered additional fishermen a 
negative impact in its own right, but was also concerned because 
these fishermen would be catching, and possibly consuming, PCB 
contaminated fish. This individual testified that she would not 
fish Big Spring Creek herself due to her concern with PCBs. She 
was also troubled by the prospect of the elderly or very young 
consuming fish caught from the pertinent section of Big Spring 
Creek. 

RESPONSE: The criteria for reclassification do not include 
consideration of PCB levels. Regardless of PCB contamination, 
if the other factors are present, stream reclassification is 
mandated by Section 75-5-302(1), MCA. Altering the criteria for 
reclassification to include consideration of PCB contamination 
is beyond the scope and purpose of this rulemaking proceeding. 
Likewise, the potential that reclassification will attract 
greater numbers of fishermen is not germane to the appropriate 
classification of Big Spring Creek. 

COMMENTS ON SAGE CREEK RECLASSIFICATION FROM B-3 TO B-1, 

COMMENT #3: The Sage Creek County Water District, and 
several individuals, commented that they wanted reclassification 
of Sage Creek to go from B-3 to A-1 or A-closed, as opposed to 
the proposed reclassification from B-3 to B-1. The Sage Creek 
County Water District represents a community of 163 people in 59 
households near Sage Creek. This community is interested in 
using water from a source well near Sage Creek as a source of 
potable water, and classification as A-closed would allow them 
to utilize this water without the need of a costly filtration 
system. 

RESPON$E: The criteria for reclassification from B-3 to A-1 
or A-closed requires a demonstration of compliance with fecal 
coliform requirements. No data exist that demonstrate that Sage 
Creek meets these requirements. Therefore, reclassification 
from B-3 to A-1 or A-closed is not possible at this time. 
However, adequate data exists to support reclassification from 
B-3 to B-1. 

COMMENT #4: Another member of the Sage Creek County 
Water District commented that the proposed reclassification 
covered a larger portion of the creek than was relevant to the 
District. Specifically, the District is concerned only with the 
classification of Sage Creek from the source to the headwaters, 
whereas the proposed reclassification addresses the entire Sage 
Creek drainage to the section line between Sections 1 and 12, 
Township 36 North, Range 5 East. The District suggested that 
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reclassification to A-closed from the source to the headwaters 
should not be foreclosed by the general reclassification of the 
entire drainage. 

RESPONSE: There are no data to indicate that the portion of 
Sage Creek from its source to its headwaters meets the fecal 
coliform requirements of an A-closed or A-1 classification. The 
data do support reclassification to B-1 status, along with the 
remainder of the designated drainage. Further subdivision of 
the Sage Creek drainage is not supported by distinct areas of 
divergent water quality, and is also beyond the scope and 
purpose of this rulemaking proceeding. 

BOARD OF ENVIRONMENTAL REVIEW 

~ by ~irperson 
Reviewed by: 

Certified to the Secretary of State August 31, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of ARM 16.28.101, 
16.28.601, 16.28.601A, 
16.28.605D and 16.28.609A 
concerning control of 
sexually transmitted diseases 

TO: All Interested Persons 

NOTICE OF AMENDMENT 

1. on June 25, 1998, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rules 16.28.101, 16.28.601, 16.28.601A, 16.28.605D and 
16.28.609A concerning control of sexually transmitted diseases 
at page 1690 of the 1998 Montana Administrative Register, issue 
number 12. 

2. The Department has amended rules 16.28.101 and 
16.28.601 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
inter lined. 

16.28.601A ACQUIRED IMMUNE DEFICIENCY SYNDROME (AIDS) AND 
HIV INFECTION (1) through (3) (d) remain as proposed. 

(4) The health care provider may must either conduct the 
interview with the case and assist the case with contact 
notification,- or the pro~ ider ruay request the department to 
assist in conducting the interview and{or notifying contacts. 

AUTH: 
IMP: 

Sec. 50-1-202, 50-2-118 and 50-16-1Q04, MCA 
Sec. 50-1-202, 50-2-118 and 50-16-1004, MCA 

16.28.6050 CHLAMXPIAL GENITAL INFECTIQN (1) remains as 
proposed. 

( 2) An individual who contracts the infection must be 
interviewed to determine the person's sexual contacts, and those 
contacts must be examined and must receive the medical treatment 
indicated by clinical and ~ laboratory findings. 

(3) remains as proposed. 

AUTH: Sec. so-1-202, 50-2-118 and 50-18-105, MCA 
IMP: sec. 50-1-202, 50-2-118, 50-18-102 and 50-18-107, 
MCA 

16.28.609A GONOCOCCAL INFECTION (1) remains as proposed. 
(2) An individual who contracts the infection must be 

interviewed to determine the person's sexual contacts, and those 
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contacts must be examined and must receive the medical treatment 
indicated by clinical and ~ laboratory findings. 

(3) remains as proposed. 

AUTH: Sec. 50-1-202, 50-2-118 and 50-18-105, MCA 
IMP: Sec. 50-1-202, 50-2-118, 50-18-102 and 50-18-107, 
MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1: A comment was received suggesting amendment of the 
language in subsections (2) of both ARM 16.28.605D and 
16.28.609A by substituting "or" for "and" in order to clarify 
that the appropriate treatment of the diseases in question need 
not be indicated in every case by laboratory findings, but may 
be determined through clinical evidence alone. 

RESPONSE: The department agrees with the comment and has made 
the requested change. 

COMMENT #2: A commentor requested that ARM 16.28.601A(2) be 
amended to require a report to be made whenever HIV infection is 
confirmed, not just when an AIDS diagnosis is made. 

RESPONSE: The department declined to make the requested change 
because it is unnecessary, since HIV infection is already 
required to be reported by ARM 16.28.201, which will continue to 
require such reporting. Reporting requirements and report 
contents are detailed in other administrative rules and are not 
the primary focus of the rules in this proposal. once the 
department receives the reports currently required by existing 
rules, it follows up on those reports to the same degree as it 
does AIDS case reports, and every attempt is made to identify, 
locate, and offer testing to contacts of HIV-positive 
individuals regardless of whether an AIDS diagnosis has been 
made. Nevertheless, the department is currently considering how 
to improve HIV-reporting mechanisms and is awaiting the 
publication of national recommendations from the Centers for 
Disease Control and Prevention, after which the appropriate 
departmental rules will be evaluated to determine whether they 
may be improved. 

COMMENT #J: Another comment was made suggesting that subsection 
(3) of ARM 16.28.601A be revised to make it clear that a health 
care provider must carry out HIV counseling, referrals for 
health care, and notification and counseling of contacts. 

RESPONSE: The department has decided not to make such a change 
at this time. The amendments as proposed allow either the 
health care provider or a representative of a local or state 

Montana Administrative Register 17-9/10/98 



-2495-

health department to perform these tasks. While the department 
strongly encourages health care providers to perform these 
tasks, due to time constraints or other factors, many health 
care providers defer all or a part of this responsibility to 
public health authorities. In other instances, a report may be 
received on a person who does not currently have a health care 
provider or who wishes not to discuss the matter with his or her 
provider. The language as proposed allows for the variety of 
situations which may arise and ensures that the steps are 
performed by either a health care provider or a public health 
professional. 

COMMENT #4: The same commentor suggested changing "may." to 
"must" in both places that it occurs in subsection (4) of ARM 
16.28.601A, in order to compel the health care provider to take 
action either to interview the infected individual and notify 
contacts or to refer the matter to the department for action. 

RESPONSE; The department concurs and has made the requested 
change, with a slight change in style that does not affect the 
substance. 

Rule Reviewer 

Certified to the Secretary of State August 31, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of ARM 46.30.507 
pertaining to child support 
enforcement distributions of 
collections 

NOTICE OF AMENDMENT 

TO: All Interested Persons 

1. On May 28, 1998, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
ARM 46.30.507 pertaining to child support enforcement distributions 
of collections at page 1395 of the 1996 Montana Administrative 
Register, issue number 10. 

2. The Department has amended rule 46.30.507 as proposed. 

3. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1: One comment was received in support of the proposed 
amendments. The comment or stated that she would 1 ike to see 
support paid to persons rece1v1ng assistance, while the 
assistance is provided. However, the commentor also stated that 
she understood changes in the federal law would be needed to 
accomplish the commentor's wishes. 

RESPONSE: The Department agrees that changes would be needed in 
Federal law to accomplish the commentor' s request. Further, 
changes would be needed in the program funding structure as 
well, since the Department is funded, in part, from collection 
of support assigned to the State of Montana by persons receiving 
public assistance. 

COMMENT #2: A commentor suggested that the Department provide 
day care services during its rulemaking hearings under the 
Montana Administrative Procedure Act. 

RESPONSE: At the present time, the Department lacks the 
resources and facilities to accommodate the request. Further, 
the Department does not wish to accept any liability which may 
arise from the provision of day care services during rulemaking 
hearings. Parents who are unable to obtain day care during 
rulemaking hearings may bring their children to the hearings, 
which are open to the public. 
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4. 
1998. 

The rule amendments will take effect on October 1, 

Rule Reviewer Director, Publ1c Health and 
Human Services 

Certified to the Secretary of State August 31, 1998. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.11.301 and 42.11.305 
and the ADOPTION of NEW RULE 
I (ARM 42.11.306), RULE II 
(ARM 42.11.307), RULE III 
(ARM 42.11.308), RULE IV 
(ARM 42.11.309), and RULE V 
(ARM 42.11.310) relating to 
Commissions Earned by Agents 
Operating Liquor Stores in 
Montana 

TO: All Interested Persons: 

NOTICE OF AMENDMENT 
AND ADOPTION 

1. On April 30, 1998, the Department published notice of 
the proposed amendment of ARM 42.11.301 and 42.11.305, and 
adoption of New Rule I (ARM 42.11.306), New Rule II (ARM 
42.11.307), New Rule III (ARM 42.11.308), New Rule IV (ARM 
42.11.309), and New Rule V (ARM 42.11.310) relating to 
commissions earned by agents operating liquor stores in Montana 
at page 1132 of the 1998 Montana Administrative Register, issue 
no. 8. 

2. A public hearing was held on May 20, 1998, where 
comments were received from the Liquor Store Owners Association. 
Attorney Michael G. Garrity appeared on behalf of the Liquor 
Store Owners Association along with 26 agents. Testimony was 
presented which covered several areas of concern and Mr. 
Garrity, on behalf of the association, requested the appointment 
of a committee to further review and discuss the proposed rules. 
The Director agreed to convene a committee which consisted of 4 
agents and 4 department personnel. The committee met and 
resolved the concerns of the Association. 

3. Based on the meeting with the Association and the 
Department, the department has further amended the rules as 
follows: 

42.11.301 DEFINITIONS As used in this subchapter, the 
following definitions apply: 

(1) "Agency store" means a state liquor store operated by 
an agent. 

(2) "Agent" means a person, partnership, or corporation 
that markets liquor on a commission basis under an agency 
a~reement with the department and provides all the resources, 
including personnel and store premises, needed to market liquor 
under the agreement. 

( 3) "Average commission percentage" means the simple 
average of the commission percentage of agents with similar 
GROSS sales volumes. This percentage is calculated by adding 
the commission percentages of all agents with similar GROSS 
sales volumes and dividing by the number of agents with similar 
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GROSS sales volumes. 
(4) "GaleAEiec CALEl'IDAA year" IIEanS January 1 through Decerrber 31. 
(5) "Community boundary" means: 
(a) in the case of an incorporated city or town, the city 

or town limits; 
(b) in other communities, the generally recognized and 

commonly accepted outer edge of the community. 
(6) "Gross Sales VOLUME" means an agency liquor store's 

purchases AT POSTED PRICE AS DEFINED IN 16-1-106, MCA. 
(7) "biquer" iHel\iaes taele wine '•ifien tfie aleefielie 

eevera§e eeae permits tfie aepartmeHt te aistrielite taele ~iiRe te 
a state liqlier store. 

+a+ l2l "Minimum qualified petitioners" means the number of 
adults who reside in the community which number equals 5% of the 
community population as determined in the most recently 
available census estimate for the community or 20 adults who 
reside in the community if 5% of the community population is 
less than 20. 

-{-9-)- 1tl "New state agency liquor store" means-. a state 
agency liquor store that begins operation in a community that 
has not had a state agency liquor store in operation for one or 
more years. 
~ ill "Sales Band" means a group of agents with similar 

GROSS sales volumes. 
+±±tllQl Other words and phrases used in these rules shall 

have the meaning ascribed to them in the Montana Alcoholic 
Beverage Code, as amended, and if not defined therein have their 
usual and customary meaning. 

AUTH: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA 

42.11.305 OPENING A NEW STATE AGENCY LIQUOR STORE 
(1) The number of state agency liquor stores that may be 

located in a community will vary with the population in a 
community. The number of stores that may be located in a 
community may vary as prescribed in 16-2-109, MCA. 

(2) A new state agency liquor store will be operated by an 
agent. 

(3) The department will conduct a public hearing to open 
a new STATE agency store in a community when all of the 
following conditions are met: 

(a) The department receives a petition signed by at least 
the minimum qualified petitioners to open an STATE agency store 
in the community. The petition must clearly state that its 
purpose is to have the department open a STATE AGENCY liquor 
store in the community which will be operated by an agent under 
contract with the department. The petition must show the 
printed name, mailing address and signature of each person 
signing the petition. 

(b) The department receives a letter from a person willing 
to submit a proposal or bid to operate an STATE agency store in 
the community. This person must control or expect to control a 
building in the community that could be used as the STATE agency 
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store location. 
(c) The number of STATE agency liquor stores currently 

operating in the community does not exceed the limit in ~ ~ 
2-109. MCA. 

(d) The nearest community with an operating STATE agency 
liquor store is more than 35 miles as measured from the nearest 
community boundaries along the shortest route on a paved road 
between the two communities unless the new store is to be 
located in a community eligible for more than one store pursuant 
to ~ 16-2-109. MCA. 

(e) The department has not solicited for an agent in the 
community within the previous three years. 

(f) The petition identified in (3) (a) and the letter from 
a potential agent in (3) (b) must be received within six months 
of each other. 

(4) When all of the conditions in (3) are met, the 
department will hold a public hearing in the community to 
receive comments from interested parties concerning the 
department's intention to advertise for proposals or bids for a 
1 iquor store agent. The procedures concerning the pub] ic 
hearing are: 

(a) The notice will contain the following: 
(i) the date, time and place in the community where the 

public hearing will be conducted; and 
(ii) provide the name and address of the hearing officer 

appointed by the department to conduct the hearing. 
(b) Notice of the public hearing will be advertised twice 

during a two-week period in the legal section of: 
(i) the nearest daily newspaper in general circulation for 

the affected area; and 
(ii) in the local community newspaper, if there is one. 
(c) The hearing will be conducted no less than 14 days but 

no more than 20 days following the last publication of the 
notice in the newspapers. 

(d) The hearing officer will preside over the hearing and 
collect the information presented by all persons. The hearing 
will be directed to the following: 

(i) whether the department should proceed with its 
intention to advertise for proposals or b.ids for a liquor store 
agent for the community; 

(ii) whether any limitations or restrictions on the 
location and operation of the agency should be considered; and 

(iii) whether any other issues directly related to the 
operation of the proposed store in the community or its possible 
effects on the community should be considered in the 
determination of whether to proceed with its intention to 
advertise for proposals or bids for a liquor store agent for the 
community. 

(e) Within one week following the public hearing, the 
hearing officer will submit a report to the lieJttor division 
administrator DEPARTMENT. This report will provide the 
following: 
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(i) identify all of the issues raised at the hearing; 
(ii) recommend whether proceeding with the advertisement 

for proposals or bids for a liquor store agent is in the best 
interest of the state, and the community; and 

(iii) recommend whether any limitations or restrictions on 
the location and operation of the agency should be considered. 

(f) One week following receipt of the hearing officer• s 
report, the department will decide what action will be taken in 
response to the hearing officer's recommendations. 

(5) Notice of the department's decision will be mailed to 
all parties who signed the petition and gave a mailing address 
or who attended the public hearing and gave a mailing address. 

(6) If the decision is to proceed with the advertisement 
for request for proposals or invitation for bids for a liquor 
store agent, the process to select an agent will be conducted in 
accordance with new rule V ARM 42.11.310. 

(7) If no proposals or bids are received in response to a 
request for proposals or invitation for bids, or none of the 
proposals or bids received meet the minimum requirements 
specified in the request for proposals or the invitation for 
bids, the department will make no further solicitation for an 
agent in the community for three years. If the conditions in 
(3) and (4) are met after the three-year period, the department 
will begin the process again. However, if the department 
detoermines that the petitoion required in (3) (a) was not 
generated in good faitoh, the department may waive the three-year 
limitation. 

AUTH; Sec. 16-1-303, MCA; IMP, Sec. 16-2-101 and 16-2-109, 
MCA 

NEW RULE (ARM 42.11.306) COMMISSION PERCENTAGE REVIEW 
(1) The departoment shall review the commission percentage 

paid to agents pursuant to 16-2-101, MCA. 
(2) The department w4H MAY examine agent stores with 

similar GROSS sales volumes to determine commission rate 
adjustments. ~he de~artmeRt will ereate ~uideliRes for 
determiRiR~ "similar sales velumes" sf the a~ente. 

AUTH; Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA 

NEW RULE II (ARM 42.11.307) DETERMINATION OF SIMILAR GROSS 
SALES VOLUMES (1) An agent's commission percentage may be 
adjusted to the average commission percentage of agents with 
similar GROSS sales volumes as prescribed in 16-2-101, MCA. 

(2) ~he de~artment will determine sales eaRds fer a~ents 
"•lith similar sales •,elumes. EXCEPT AS OTHERWISE PROVIDED, sales 
information from the tv.o nest recent el!llendo!r CALENDl\R years will be used 
when determining the sales eanels GROSS SAIJES VOLUMES. 

(3) The department will apply standard statistical 
measures to establish the sales bands. The agents will be 
divided into six sales bands. The sales bands will be 
proportioned using a standard bell curve. 

(4) The proposed sales bands with corresponding proposed 
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average commission rates for each band, will be made available 
to the public for comment 60 days prior to the commencement of 
the review period. 

(5) Copies of the sales bands with corresponding proposed 
average commission rates for each band;- may be obtained by 
contacting the Department of Revenue, Liquor Distribution, P.O. 
1712, Helena, MT 59624~1712. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA 

NEW RULE III (ARM 42 .11. 308) MINH4UH QUALIFICATIONS FOR 
COMMISSION RATE REVIEW (1) Agent's GROSS sales volumes can be 
distorted by closure of a business; other than for holidays, 
weekends, inventory, or other temporary closures which occur in 
the ordinary course of business. This distortion could 
potentially result in the agent being placed in a sales band 
which does not accurately reflect the agent's average GROSS 
sales volumes. Such misplacement of an agent within a sales 
band would also affect the average commission percentage 
determination within the band. THE DEPARTMENT MAY, IF 
SUFFICIENT DATA EXIST, PROJECT AN AGENT'S GROSS SALES FROM A 
PERIOD OF LESS THAN THE TWO MOST RECENT CALENDAR YEARS AS A 
REPRESENTATION OF THE AGENTS TWO YEAR GROSS SALES. Therefore, 
for an agent to be eligible for a commission rate REVIEW, the 
store must be open for business ON A REGULAR AND CONTINUOUS 
BASIS for the ~ two e~tl-ender CALENDAR years preceding 
the review period. 

(2) To quality fer a greater thaH average ee,..fflissieH uHder 
16 i! Hll (6) (e), HCA, aR ageRt !flust first qt~alifj• fer a 
SSRIR!issiofl rate acljt!st!llefit Ufieer J6 i! 101(6) (a) 1 HCA. ALL STATE 
AGENCY STORES ARE ELIGIBLE FOR A COMMISSION RATE ADJUSTMENT 
UNDER 16-2-101 (6) (b), MCA. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA 

NEW RULE IV (ARM 42.11.309) COMMISSION ADJUSTMENT (1) Aft 
ageflt's eommissieR flSreeRta§e will ee iHereased to the a.e.-~ 
eefflfflissiefl pereenta§e ~~ithin the sales bane it that agent • s 
ee!flfflission flereefltage is less than the avera§je if! that -Ba-1-ee 
9afle.-,- AN AGENT'S COMMISSION PERCENTAGE MAY BE INCREASED TO 
AVERAGE COMMISSION PERCENTAGE WITHIN THE SALES BAND IF THAT 
AGENT'S COMMISSION PERCENTAGE IS LESS THAN THE AVERAGE IN THAT 
SALES BAND. 

(2) An a§eHt's eofflfflissioH !flay be inereasee to a fle~ee~~ 
I!!Jrcater thaH the a·,•erage eOfflfflission flereentage •nithin the sales 
eartd Btlffieieflt to yiele net ineo!fle Siffli lar te the a§jent' S ~ 
income flrier to the uAeontrollable cost ifle.-ease it. 

(a) the eofflfflissiofl pereentage is less thaH the average 
SOfflffliBSiofl flereel'\tage '<Jithifl the rele oafit sales baRe, ana 

(b) the ageHt !fleets the erite.-ia set forth in ~ 
191(6) (b), MCA. AN AGENT'S COMMISSION PERCENTAGE MAY BE 
INCREASED T~A. PERCENTAGE GREATER THAN THE AVERAGE COMMISSION 
PERCENTAGE W\fHIN THE SALES BAND IF IT IS ESTABLISHED TO THE 
SATISFACTION OF THE DEPARTMENT THAT: 
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(a) THE AGENT HAS EXPERIENCED INCREASED EXPENSES IN 
OPERATING THE BUSINESS FOR THE TWO MOST RECENT CALENDAR YEARS 
INCLUDING, BUT NOT LIMITED TO: 

(i) INCREASED LABOR COSTS; 
(ii) RENTAL OR LEASE COSTS; 
(iii) UTILITIES; 
(iv) INSURANCE PREMIUMS; AND 
(v) INCREASED UTILIZATION OF THE CASE LOT DISCOUNT. 
(b) THE AGENT CONSIDERED ALL REASONABLE MITIGATION 

MEASURES; AND 
(c) THE AVERAGE COMMISSION PERCENTAGE WOULD BE 

INSUFFICIENT TO YIELD NET INCOME COMMENSURATE WITH THE NET 
INCOME EXPERIENCED IN THE TWO MOST RECENT CALENDAR YEARS. 

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA 

NEW RULE V (ARM 42.11.310) SELECTION OF AGENT (1) The 
agent for an agency liquor store will be selected according to 
competitive procedures under the Montana Procurement Act, 18-4-
121 through 18-4-407, MCA. 

(2) For stores in communities with less than 3,000 
population according to the federal bureau of the census' last 
decennial final census count: 

(a) an agent will be selected according to procedures for 
competitive sealed proposals as defined in ARM 2.5.602; and 

(b) the agent's commission will be ~ INITIALLY 
ESTABLISHED at 10% of adjusted gross sales. 

(3) For stores in communities with a population of 3,000 
or more according to the federal bureau of the census' last 
decennial final census population count: 

(a) an agent will be selected according to procedures for 
competitive sealed bids as defined in ARM 2.5.601; and 

(b) the agent's commission ~ WILL BE INITIALLY SET AT 
the percentage ef adjtlsted §~ees sales bid by the lowest 
responsible and responsive bidder. 

AUTH: Sec. 16-1"303 MCA; IMP, Sec. 16-2-101, 16-2-109, and 
16-2-407, 18-4-303, and 18-4-304, MCA 

4. Therefore, the Department adopts the rules with the 
amendments listed above. 

~~~ CLEO ANDERO 
Rule Reviewer 

Certified to Secretary of State August 31, 1998 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT 
of ARM 42.17.131 relating to ) 
Withholding Allowances ) 

TO: All Interested Persons: 
1. On July 16, 1998, the Department published notice of 

the proposed amendment of ARM 42.17.131 relating to Withholding 
Allowances at page 1909 of the 1998 Montana Administrative 
Register, issue no. 13. 

2. No comments were received regarding the rule. 
3. The Department has amended the rule as proposed. 

~~&24~ 
Rule Reviewer 

~~0~---·-
Directo of Revenue 

Certified to Secretary of State August 31, 1998. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT 
of ARM 42.20.160, 42.20.161, ) 
42.20.162, 42.20.165, 42.20. ) 
167, and 42.20.168 relating ) 
to Forest Classification and ) 
Appraisal for Property Tax ) 

TO: All Interested Persons: 
1. On April 30, 1998, the Department published notice of 

the proposed amendment of ARM 42.20.160, 42.20.161, 42.20.162, 
42.20.165,42.20.167 arrl 42.20.168 relating to Forest Classification and 
Appraisal for Property Tax at page 1128 of the 1998 Montana 
Administrative Register, issue no. 8. 

2. A public hearing was held on May 22, 1998, where 
written comments were received. Oral and written comments 
received during and subsequent to the hearing are summarized as 
follows along with the response of the Department: 

COMMENT 1: Thorn Liechty, President of the Montana Forest 
Land Association states that the language inserted in ARM 
42.20.161 (1) (c), which reads: "For the purposes of determining the 
15-acre forest land ownership criteria ... ", is misleading since 
forest land is defined as 15 acres or more. Section 15-44-
102(5), MCA, states the forest land ownership criteria is not 
restricted solely to lands of fifteen acres (excluding 
properties of, 15.1 acres, or 19.9 acres, and so forth). 

RESPONSE: The Department concurs that the term "15-acre 
forest land ownership criteria" is misleading. This rule will 
be amended to better clarify the term. 

COMMENT 2: Mr. Liechtv testified that the Department's 
proposal for ARM 42.20.161(1) (m) turns the original definition of 
"contiguity" on its head. The change states that contiguity 
will be broken by the existence of non-forest lands (such as 
rivers and streams, roads, highways, power lines, and railroads) 
which exceed a particular dimension. In addition to creating an 
arbitrary redefinition of contiguity, the proposals leave 
unclear the forest land taxation position of larger-sized 
properties, say 19, 29, or 109 acres, which are transected by a 
wide highway or large river (over 120 feet etc.), leaving one or 
more of the residual segments less than 15 acres. Potentially, 
the Department• s proposal may be at odds with Montana forest 
land conservation efforts by encouraging development of newly 
defined "non-contiguous" tracts which might better be left as 
forest land. Further, if the newly-de£ ined "discontiguous" 
segments of forest land are not accessible for development but 
are taxed as tract land, the landowner's problems are 
compounded. 

RESPONSE: Forest land classification procedures are 
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consistent on all ownerships, regardless of size. Neither the 
current forest land classification rules nor the proposed 
amendments to the rules change this basic premise. 

COMMENT 3: Mr. Liechty also stated that taken together, 
the Department's proposals in (c) and (m) which redefine forest 
land contiguity seem to derive from motives other than simple 
clarification, since the changes deviate so markedly from the 
original language without adding precision or enhancing 
fairness. Mr. Liechty pointed out that the Department lost an 
appeal in June 1997 entitled State of Montana v. Robert and 
Marietta Pfister, PT-1995-53, before the State Tax Appeal Board 
pertaining to this issue. Mr. Liechty stated that he believes 
the wording now proposed appears to be specifically designed to 
prevent the type of decision rendered by the State Tax Appeal 
Board in the Pfister case. 

RESPONSE: The amendments proposed by the Department in 
ARM42.20.161(1)(c) and (m) clarify forest land classification 
rules the Department has used since 1986. The Department 
currently uses the proposed amendments to this rule to classify 
more than 14,000 forest landowners, who own approximately 4.1 
million acres of private forest land. No forest landowner will 
have their land changed to a different land classification as a 
result of the clarification of these classification procedures. 

The Department's forest land classification procedures are 
applied uniformly, regardless of ownership size. Forested-land 
less than 15 acres in size on ownerships less than 20 acres in 
size is classified as agricultural land or appraised at its 
market value. Forested-land less than 15 acres in size on an 
ownership between 20 and 160 acres in size is classified as 
agricultural or non-qualified agricultural land. Forested-land 
less than 15 acres in size on ownerships more than 160 acres in 
size is classified as agricultural land. 

Therefore, the Department declines to change ARM 
42.20.161{1)(c) and (m). 

COMMENT 4: Fred Hodgeboom submitted written comments 
concerning the legislative intent of the law. He stated that 
the original language of ARM 42.20.161 (1) (c) clearly recognized the 
intent of the law and exempted features which the landowner had 
no control such as "rivers and streams, county boundaries, local 
taxing jurisdiction boundaries, roads, highways, power lines, 
and railroads" from creating •non-contiguous• forest land for 
tax purposes. 

RESPONSE: The Department's amendments to ARM 42.20.161 do 
not change the procedures for recognizing contiguous tracts of 
land in the same ownership. The Department's amendments are not 
a departure from current application of classification rules and 
they will not create newly defined "noncontiguous• tracts. 

COMMENT 5: Mr. Hodge boom and Representative Bob Lawson 
presented concern that artificial and natural "non-forest land 
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breaks" can have unnecessary negative impacts upon landowners. 
RESPONSE; Only a few of the smallest and most marginally 

eligible forest properties are impacted by classification rules 
defined in ARM 42.20.161. Most forest landowners don't want 
bonafide non-forest land classified as forest land and benefit 
from these rules. 

COMMENT 6: Representative Bob Lawson also presented concern 
that the attempt to increase tax revenues on forest tracts may 
act as an incentive for the landowner to use the land for things 
other than growing trees - perhaps subdivisions and such. 

RESPONSE: The amendments proposed by the Department were 
not developed to increase tax revenues. They are proposed to 
acknowledge longstanding practices and to provide clarification 
in the area of forest land classification and valuation for 
taxpayers, the forest industry, appeal boards and Department 
staff. It has been contended that the Legislature's decision to 
move from a standing inventory timber assessment taxation system 
to a productivity system encouraged taxpayers to retain timber 
on their property rather than cutting it down. We're not aware 
of situations where the proposed amendments will alter current 
timber practices. 

COMMENT 7: Representative Lawson also stated that 15 acre 
plots may well be too big of an arbitrary size and perhaps 10 
acre plots would be more appropriate. He stated that maybe it 
would be more appropriate to determine the classification based 
upon the actual use of each acre of land rather than lumping 
into either 10 or 15 acre tracts. 

RESPONSE: The 15 acre requirement is statutory (15-44-102, 
MCA), and has been the minimum requirement at least since 1991. 
The Department does not have the ability to determine the 
current classification of each 1 acre tract of land individually 
through use of current technology. 

COMMENT 8: Al Kington of the Montana Tree Farm System 
testified regarding the proposed amendments to ARM 42.20.161. 
He stated that it was his belief that since the appeals and 
discrepancies related to tracts covered in this rule are rare 
and handled pow on a site by site basis the rule should not be 
amended. He further stated that he felt the amendments 
complicate the issue. 

RESPONSE: A significant portion of ARM 42.20.161 was not 
changed. While it is true there are relatively few appeals and 
questions regarding forest land assessment, the proposed 
amendments will bring additional clarification and will resolve 
questions raised at appeal hearings. 

COMMENT 9: Mr. Kington also stated that he had concerns 
covering the forest land valuation formula which is addressed in 
ARM 42.20.167. During the last session of the legislature the 
lending institution used to determine the capitalization rate 
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used in the productivity formula was changed from the Federal 
Land Bank to the Northwest Farm Credit Services. Due to the 
many different ag loans available through this institution, the 
15 year term used (since it gives the highest rate), should be 
specified in the rules. 

RESPONSE: The Department accepts the comments on the 
proposed amendment to ARM 42.20.167(8) and will amend the rule 
accordingly. 

COMMENT 10: Mr. Kington testified at the hearing and Cary 
Hegreberg of the Montana Wood Products Association presented 
written comments regarding the amendments to ARM 42.20.168 and 
their concern regarding forest costs. They both testified that 
they felt these amendments were needed and they were necessary 
to increase accountability of the Department of Revenue and 
Department of Natural Resources and Cons~rvation, Division of 
Forestry (DNRC-DOF) to accurately reflect costs in each forest 
zone. However, they felt there were som~ major terminology 
errors in the proposed changes. 

RESPONSE: The Department agreed prior to the rule hearing 
to make two terminology changes to this rule. The proposed 
amendments were submitted as part of the Department's written 
testimony at the hearing and are part of the record of the 
hearing. Those amendments are reflected below. 

COMMENT 11: Robert Pfister, Research Forester and Private 
Land Owner presented written t~stimony regarding ARM 42.20.160. 
Mr. Pfister stated that the proposed change to (1) (a)(ii) is a 
definite improvement to retain forest land classification after 
harvesting, W1less (1) (a) (iii) thE' land is purposefully converted to 
''nonforest land''. 

RESPONSE: Land purposefully converted to "nonforest land" 
would, in accordance with amended ARM 42.20.160(1) (a) (iii), be 
classified and valued according to its converted use which may 
be agricultural, nonqualifying agricultural, industrial, 
commercial, or residential. 

COMMENT 12: Mr. Pfister stated that the new definition in 
ARM 42.20.16l(l)provides a much needed improvement to protect the 
forest land owners from nitpicking subtractions from forest land 
acreage. He further stated that the definition found in (m) may 
still be ambiguous under the proposed changes. He stated that 
"right-of-way" easements are often wider than 120 feet, yet the 
area actually used for the highway is usually less than 120 
feet; furthermore, the property owner retains the right to 
harvest and grow timber within the easement as long as it 
doesn't interfere with the purpose of the easement. 

RESPONSE: The Department acknowledges Mr. 
approval of the new definition in ARM 42.29.160. Mr. 
indication that the definition found in (m) might 
ambiguous is noted. 

Montana Administrative Register 
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COMMENT 13: Mr. Pfister stated that he felt the 3 percent 
of gross timber income is unbelievably low from the viewpoint of 
a professional forester. 

RESPONSE: The management cost is calcuated using 
information obtained from the Department of Natural Resources 
and Conservation. 

3. As a result of the comments received the Department 
has further amended ARM 42.20.161, 42.20.167, and 42.20.168 as 
follows: 

42.20.161 FOREST LAND CLASSIFICATION DEFINITIONS 
(1) (a) and (b) remain as proposed. 
(c) For purposes of determining the MINIMUM 15-acre forest 

land ownership criteria identified in 15-44-102, MCA, the term 
"contiguous land" means land that touches or shares a common 
boundary or that would have shared or touched a common boundary 
had the lands not been separated by rivers and streams, county 
boundaries, local taxing jurisdiction boundaries, roads, 
highways, power lines and railroads. For purposes of 
determining forest land classification, that land must be 
uninterrupted forest land that meets the requirements of ARM 
42.20.160 and is unbroken by non-forest land. 

(d) through (m) remain as proposed. 
AUTH: Sec. 15-44-105, MCA; 11:1£: Sec. 15-44-101, 15-44-102 

and 15-44-103, MCA 

42.20.167 FOREST LAND VALUATION FORMULA (1) and (2) 
remain the same. 

(3) The valuation of forest land shall be based on a 5-
year average of income, expense, and capitalization rate for the 
years ~ 1991 through~ 1995. 

(4) through (7) remain the same. 
(B) The capitalization rate is the ~YEAR annual average 

interest rate on agricultural loans as reported by the northwest 
farm credit services, agricultural credit association of 
Spokane, Washington, plus the effective tax rate. 

(9) Remains the same. 
AUTH: Sec. 15-1-201 and 15-44-105, MCA; IMP: Sec. 15-44-

101, 15-44-102, 15-44-103, and 15-.44-104, MCA 

42.20.168 FOREST COSTS (1) The determination of forest 
costs in ARM 42.20.167 represent the average costs for 
reforestation, fire assessment, slash disposal, timber stand 
improvement, timber harvest, forest practices, and lfla~<aEjement 
ADMINISTRATION over the base period specified in ARM 42.20.167. 
Forest costs, with the exception of the fia~aFe Fes~etion FIRE 
ASSESSMENT FEE and mana"}ement ADMINISTRATIVE cost, are 
calculated from the actual expenditures for those activities 
conducted by the Department of natural resources and 
conservation, division of forestry (DNRC-DOF). The average 
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forest cost in each forest valuation zone is derived from DOF 
land management areas. The ha~are reeuetioA coot FIRE 
ASSESSMENT FEE will be the aYeFa!Je fire asoeosmel'tt fee the DOF 
charges landowners. The mal'taEJement ADMINISTRATIVE cost is 3 
percent of the gross timber income in each valuation zone. 
Those costs shall be deducted from the per acre gross timber 
income. 

AUTH: Sec. 15-1-201 and 15-44-105, MCA; IMP: Sec. 15-44-
101, 15-44-102, 15-44-103, and 15-44-104, MCA 

4. Therefore, the Department adopts ARM 42.20.160, 
42.20.162, and 42.20.165 as originally proposed and adopts ARM 
42.20.161, 42.20.167, and 42.20.168 with the amendments listed 
above. 

// 

(/n,!" ~·'• 1------' 
CLEO ANDERSON 
Rule Reviewer D1rect r of Revenue 

Certified to Secretary of State August 31, 1998 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT AND 
of ARM 42.38.101, 42.38.102, ) REPEAL 
42.38.103, 42.38.104, 42.38. ) 
201, 42.38.203, 42.38.204, ) 
42.38.206, and REPEAL of ARM ) 
42.38.205 relating to ) 
Unclaimed Property ) 

TO: All Interested Persons: 
1. On May 28, 1998, the Department published notice of the 

proposed amendment of 42.38.101, 42.38.102, 42.38.103, 
42.38.104, 42.38.201, 42.38.203, 42.38.204, 42.38.206, and 
repeal of ARM 42.38.205 relating to Unclaimed Property at page 
1399 of the 1998 Montana Administrative Register, issue no. 10. 

2. Written comments received by the Department are 
summarized as follows along with the responses of the 
Department: 

COMMENT 1: Jeanne Bauman, from the Montana Credit Union 
Network asked, when a member dies, a beneficiary designated by 
the member receives the life savings insurance proceeds. These 
proceeds are distributed in one of two ways: 

(A) If the beneficiary is also the beneficiary of the money 
in the decedent's account, then the insurance money is deposited 
into that account. 

(B) If the beneficiary is not entitled to the money in the 
decedent's account, then the credit union deposits the insurance 
proceeds into a credit union accounts payable account and issues 
a check to the beneficiary. (The insurance company issues the 
insurance check payable to the credit union first; then the 
credit union turns around and issues a check in the same amount 
to the beneficiary.) 

RESPONSE: In scenario (A), where the beneficiary is the 
same person on the decedent's account and the insurance policy, 
the money becomes abandoned after five years. The insurance 
money is deposited into the decedent's account with the rest of 
the money in the account which is presumed abandoned under 70-9~ 
803 (1) (d), MCA. 

In scenario (B), where the beneficiary is not the same 
person as the beneficiary of the decedent's account, the money 
is presumed abandoned after five years. In the example 
provided, the credit union deposits the insurance check, which 
is made payable to the credit union, into the credit union• s 
accounts payable account and the credit union writes a check to 
the beneficiary from the credit union's account. In this case 
the money is presumed abandoned under 70-9-803(1) (q), MCA, which is 
five years after the owner has a right to demand the property. 
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COMMENT 2: Ms. Bauman also asked, if the beneficiary 
cannot be found, would the life savings insurance proceeds be 
considered abandoned after three years for life insurance under 
7D-9-803(1) (h), MCA, or would it be five years for ''accounts" or 
"all other property" under 70-9-803(1) (d) and (q), MCA? 

RESPONSE: In both cases the insurance check is cashed and 
cannot be considered abandoned under 70-9-803(1) (h), MCA. 

3. The Department is amending the authority and 
implementing cites for ARM 42.38.206 as follows: 

4:2.38.206 PROPERTY (1) through (3) 
AUTH: 79 9 195 70 9-828, MCA; IMP: 

~ 70-9-820, MCA. 

remain the same. 
Sec. 79 9 319 aBd 70 

4. The Department has amended the rules as proposed and 
repealed ARM 42.38.205. 

ck:1ffo~ 
Rule Reviewer 

MAR~N~---
Director of Revenue 

Certified to Secretary of State August 31, 1998 
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NOTICE OF fUNCTIONS OF ADMINISTBATIVE QODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1998. 
This table includes those rules adopted during the period 
July 1, 1998 through September 30, 1998 and any proposed .rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ~ updated through June 30, 1998, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996, 1997 and 1998 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

ADMINISTRATION, Department of, Title 2 

2.21.812 
2. 21.6401 

and other rules - Sick Leave Fund, p. 2133 
and other rules - Performance Appraisal, p. 1452, 
2258 

(Public Employees' Retirement Board) 
2. 43.302 and other rules - Definitions used in Rules and 

Statutes - Actuarial Data - Mailing for Non-profit 
Groups, p. 376, 920 

(State Compensation Insurance Fund) 
I & II Individual Loss Sensitive Dividend Distribution 

Plan, p. 695, 1273 

AGRICULTURE. Department of. Title 4 

I 
4.3.602 

4.5.102 

4.5.203 
4.5.302 

4.9.401 

Weed District Supervisor Training, p. 811, 1913 
and other rules - Rural Assistance Loan Program to 
Assist Substandard Income, p. 2188 
and other rules - Ranking of Weed Grant Projects -
Identifying New Noxious Weeds, p. 1986 
Category 2 Noxious Weeds, p. 809, 1912 
and other rules - Certification of Noxious Weed Seed 
Free Forage, p. 1546, 1827, 2260 
Wheat and Barley Assessment - Refunds, p. 807, 1696 
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4.13.1001A Grain Fee Schedule, p. 698, 1276 

STATE AUPITOR. Title 6 

I-XV 

6.6.2503 

6.6.3101 
6.6.4001 

6.6.5101 

Annuity Disclosure and Sales Illustrations, p. 382, 
2012 
and other rules - Group Health Insurance in the 
Large and Small Group Markets - Individual Health 
Insurance, p. 1, 1698, 2020 
and other rules - Long-term Care, p. 2193 
Valuation of Securities other than 
Specifically Referred to in Statutes, p. 47, 
Plan of Operation for the Small Employer 
Reinsurance Program, p. 814, 1406 

those 
528 

Health 

(Classification Review Committee) 
6. 6. 8301 Updating References to t\le NCCI Basic Manual for 

Workers compensation and Employers Liability 
Insurance, 1996 Edition, p. 599, 1407 

COMMERCE. Department of. Title 8 

8.63.101 

(Board of 
8.4.405 

8.4.510 

(Board of 
8.8.2802 

(Chemical 
I 
I-XVIII 

(Board of 
8.12.601 

and other rules - Passenger Tramways, p. 1960, 643 

Alternative Health Care) 
and other rules - Naturopathic Physician Continuing 
Education ReqUirements - Licensing by Examination -
Midwives Continuing Education Requirements - Natural 
Substances Formulary List, p. 2134, 529 
Licensure of Out-of-State Applicants, p. 515, 921 

Athletics) 
and other rules Definitions Prohibitions 
Physical Examinations Physician Requirements 
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053 

Dependency Counselor Certification Program) 
Unprofessional Conduct, p. 1305, 1914 
Chemical Dependency Counselor Certification, 
1408 

Chiropractors) 

p. 602, 

and other rules Applications Examination 
Requirements Temporary Permit Renewals 
Unprofessional Conduct - Endorsement, p. 49, 1494 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rules - Fees -Renewal - Inactive Status -

Reactivation of License, p. 2136 

(Board of 
8.14.803 
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Cosmetologists) 
and other rules - Applications for Examination -
Temporary Permits Application of Out-of-State 
Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education - Salons - Booth 
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Rental Licenses - Restrictions of Temporary Permits, 
p. 1456' 2261 
Fees Initial, Renewal, Penalty and Refund, 
p. 1226' 2163 

Blasters and Crane Operators Program) 
and other rules - Construction Blasters - Hoisting 
Operators Crane Operators Boiler Engineer 
Training, p. 2149, 453, 1155 

(Board of Dentistry) 
8.16.405 and other rule Fees 

Credentials, p. 2157, 922 
Dentist Licensure by 

(Board of 
8.22.502 

Horse Racing) 
and other rules Parimutuel Wagering Annual 
License Fees - Timers - Jockeys - Trainers - General 
Requirements - Weight-Penalties and Allowances 
Exacta Betting - Requirements of Licensee - Bonus 
for Owners of Montana Breda, p. 615, 1156 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 1058, 1915 

(Board of 
8.30.402 

(Board of 
8.32.306 
8.32.1408 

Funeral Service) 
and other rules - Applications - Licensure of Out
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemi~ation Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833 

Nursing) 
Application for Recognition, p. 1308, 2164 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy, p. 623 

(Board of Nursing Home Administrators) 
8.34.414 and other rule - Examinations - Fees, p. 2139 

(Board of Occupational Therapists) 
8.35.408 and other rule - Unprofessional Conduct - Continuing 

Education, p. 1551, 2266 

(Board of 
8.36.409 

(Board of 
I 
8.39.505 

Optometry) 
and other rules - Fees - Licensure of Out-of-State 
Applicants - Continuing Education Requirements 
Approved Programs or Courses, p. 235, 925 

Outfitters) 
Watercraft Identification, p. 2224, 740 
and other rules Outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
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Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816 
Review of New Operations Plan and Proposed Expansion 
of Net Client Hunting Use under an Existing 
Operations Plan, p. 1463, 2267 

(Board of Plumbers) 
8.44.402 and other rule - Definitions - Fees, p. 1751, 2226, 

1158 

(Board of Professional Engineers and Land Surveyors) 
Establishment of a Negotiated Rulemaking Committee 
on Fire Extinguisher Systems - Need for Engineering 
Services, p. 700 
Establishment of a Negotiated Rulemaking Committee 
on wastewater Treatment Systems Need for 
Engineering Services, p. 703 

8.48.507 Classification of Experience, p. 1504, 534 

(Board of Private Security Patrol Officers and Investigators) 
8.50.428 and other rules - Experience Requirements - Fees -

Private Investigator Trainee, p. 2230 

(Board of 
8.52.604 

Psychologists) 
and other rules 
Continuing Education 
Ethical Practice of 
conduct, p. 57, 927 

Application Procedures 
Unprofessional Conduct 

Psychology Unprofessional 

(Board of Radiologic Technologists) 
8.56.402 and other rules Applications 

Education Permit Application 
Unprofessional Conduct, p. 1241, 1916 

(Board of Real Estate Appraisers) 

Continuing 
Types 

8.57.407 and other rules - Qualifying Education Requirements 
for Licensed Appraisers - Residential Certification 
- General Certification - Continuing Education - Ad 
Valorem Tax Appraisal Experience, p. 238, 744 

(Board of Realty Regulation) 
8. 58.411 and other rules - Fees - Continuing Education -

Unprofessional Conduct, p. 2141 
8.58.413 Reactivation of Licenses, p. 407, 1496 
8.58.419 and other rules - Grounds for License Discipline -

General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 821 

(Board of Respiratory Care Practitioners) 
8. 59.506 and other rules - Fees - Continuing Education -

Unprofessional Conduct, p. 1553, 2276 
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(Board of Sanitarians) 
8.60.408 and other rules - Minimum Standards for Licensure -

Continuing Education, p. 824, 1497, 1718 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.404 and other rules Examinations Schedule of 

Supervision - Continuing Education, p. 1465, 2165 

(Building Codes Division) 
8.70.101 and other rules -Building Codes Division, p. 1310 

and Measures Bureau) (Weights 
8.77.101 and other rules Voluntary Registration of 

Servicepersons and service Agencies Uniform 
Regulation of National Type Evaluation, p. 517, 1498 

(Consumer Affairs Division) 
I Notice of Resale of Returned Vehicle, p. 1989 
I-XX New Motor Vehicle Warranty Act, p. 68, 746, 930 

and Financial Institutions Division) (Banking 
8.80.110 Fees for the Approval of Point-of-Sale Terminals, 

p. 1556 
8.80.307 Dollar Amounts to Which Consumer Loan Rates are to 

be Applied, p. 1558 

(State Banking Board) 
8.87.401 and other rule - Organization of the State Banking 

Board, p. 1560 

(Local Government Assistance Division) 
I Administration of the 1998 Treasure State Endowment 

Program (TSEP), p. 2228, 758, 932 
8.94.3707 and other rule - 1991 Federal Community Development 

Block Grant Program - Administration of the 1998 
Federal Community Development Block Grant Program, 
p. 2230, 751 

8.94.3714 Administration of the 1998 Federal Community 
Development Block Grant Program, p. 706 

8.94.4102 and other rule - Single Audit Act, p. 1355, 1917 

(Economic Development Division) 
8. 99. 506 and other rule Microbusiness Finance Program, 

p. 1468. 2166 

(Board of Housing) 
8 .111. 402 and other rules - Reverse Annuity Mortgage (RAM) 

Loans, p. 92, 644 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 526, 933 
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EDUCAIION. Title 10 

(Superintendent of Public Instruction) 
10.16.1101 and other rules - Procedures for Evaluation and 

Determination of Eligibility for Special Education 
and Related Services, p. 2233 

10.16. 2215 and other rules - School Funding - Budgeting -
Transportation, p. 1244, 1719 

(Board of Public Education) 
10.55.602 and other rules - Content and Performance Standards 

for Reading and Mathematics, p. 1358 
10.57. 204 Teacher Certification - Experience Verification, 

p. 826, 1918 
10.57. 215 teacher Certification Renewal Requirements, 

p. 836, 1919 
10.57.220 Teacher Certification - Recency of Credit, p. 830, 

1920 
10.57.301 

10.57.301 

10.57.401 

10.57.403 

10.57.404 

10.57.406 

Teacher Certification - Endorsement Information, 
p. 838, 1923 
Teacher Certification - Endorsement Information, 
p. 832, 1922 
Teacher Certification Class 1 Professional 
Teaching Certificate, p. 834, 1924 
Teacher Certification - Administrative Certificate, 
p. 840, 1925 
Teacher Certification Class 4 Vocational 
certificate, p. 409, 934 
Teacher Certification Class 6 Specialist 
Certificate, p. 828, 1926 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1262, 1563 

(Montana Historical society) 
I-XVI Procedures That State Agencies Must Follow to 

Protect Heritage Properties and Paleontological 
Remains General Procedures Which the State 
Historic Preservation Office Must Follow in 
Implementing its General Statutory Authority, 
p. 411, 2022 

FISH. WILDLIFE. AND £ARKS, Department of. Title 12 

I- III 
12.3.202 

Angler Education Events, p. 626, 2277 
Establishing a New Class of License Agent Who May 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629 

(Fish, Wildlife, and Parks Commission) 
I-IX Creating "Primitive Fishing Access Site Designation" 

Where Site Development and Maintenance are Limited, 
p. 1991 
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Limiting the Use of Motor-propelled Water Craft on 
Various Bodies of Water Within the Thompson Chain of 
Lakes Area, p. 1996 · 
Limiting the Use of Motor-propelled Water Craft to 
Ten Horsepower on Lake Helena, p. 95, 1160 

ENVIRONMENTAL QUALITY. Department of. Title 17 

I 

I & II 

I-VI 

(Board of 
I 

I-IV 

I-VI 

16.2.501 
17.8.101 

17.8.220 
17.8.220 
17.8.504 

17.8.514 

17.30.201 

17.30.502 

17.30.602 

17.30.610 

17.30.716 

and other rules - Water Treatment System Operators -
Approved Providers of Training for Water Treatment 
System Operators Definitions Updating 
Classification of Water and Wastewater Treatment 
Systems Continuing Education Requirements for 
Operators, p. 2248 
and other rules Underground Storage Tanks 
Assessment of Administrative Penalties for 
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank 
Permits, p. 842, 1739 
CECRA - Listing, De listing and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264 

Environmental Review) 
Water Quality - Temporary Water Standards for Daisy 
Creek, Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652, 
1872, 2211, 1049, 2502, 534, 1636, 631 
Water Quality Assessment of Administrative 
Penalties for Violations of Water Quality Act, 
p. 263, 940 
and other rule - Water Quality - Cross-connections 
in Drinking Water Supplies, p. 257, 958, 1277 
Major Facility Siting Act - Definitions, p. 279, 935 
and other rules Air Quality Definition of 
Volatile Organic Compounds Incorporations by 
Reference Incorporating by Reference Maximum 
Achievable Control Technology Standards for Primary 
Aluminum Reduction Plants, p. 851, 1725 
Air Quality - Settled Particulate Matter, p. 1577 
Air Quality - Settled Particulate Matter, p. 849 
and other rule Air Quality - Application and 
Operation Fees, p. 1574 
Air Quality - Air Quality Major Open Burning Fees, 
p. 859, 1729 
Water Quality 
p. 1566 

Permit and Authorization Fees, 

Water Quality - Montana Mixing Zone - Definitions, 
p. 847 
and other rules - Water Quality - Montana 
Water Quality Standards - Nondegradation 
Ground Water Pollution Control System Rules, 
Water Quality Montana Surface Water 
Standards, p. 857 

Surface 
Rules -
p. 1835 
Quality 

Water Quality - Categorical Exclusions, p. 274, 936 
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17.30.1022 Water Quality Montana Ground Water Pollution 
Control System Requirements, p. 271, 1164 

17.36.801 and other rules - Subdivisions - Increasing the Fees 
and Reimbursements to Local Governing Bodies, 
p. 282, 646 

17.38.101 and other rules - Public Water Supply - Updating 
Public Water Supply and Public Sewage System Rules, 
p. 242, 1167, 1730, 1927, 2035 

26.4.1301 Reclamation Modification of Existing Permits, 
p. 281, 963 

(Petroleum Tank Release Compensation Board) 
17.58.331 Assent to Audit Requirements, p. 2245 

TRANSPORTATION. Department of. Title 18 
I-III and other rules - Alcohol Tax Incentive Program, 

p. 2144 
I-VI Seizure of Improperly Imported Motor Fuels, p. 97, 

964 

CORRECTIONS. Department of. Title 20 

I-VII Siting and Construction Standards of Private 
Correctional Facilities in Montana, p. 1895, 172, 
1175 

JUSTICE. Department of, Title 23 

23.5.101 

23.16.101 
23.17.108 

and other rules - Incorporate Amendments to Federal 
Regulations Pertaining to Motor Carrier and 
Commercial Motor Vehicle Safety Standards Previously 
Incorporated by Reference in Current Rules - Make 
General Revisions to Clarify Scope of Rules, p. 2148 
and other rules - Public Gambling, p. 2023, 1176 
Establishment of a Tuition Fee at the Montana Law 
Enforcement Academy, p. 709, 1279 

LABOR AND INDUSTRY. Department of. Title 24 

24.11.442 and other rule Unemployment Insurance Benefit 
Claims, p. 2157 

24.16.9003 and other rules - Montana's Prevailing Wage Rates -
Establishing Revised Rates for Building Construction 
Services, p. 1581 

24.16. 9003 and other rule Prevailing Wage Rates 
Establishing Rates for Building Construction 
Services, p. 718, 1060, 1740 

24.21.414 Wage Rates for Certain Apprenticeship Programs, 
p. 1586 

24.21.414 Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 723 

24.28.101 and other rule - Workers' Compensation Mediation, 
p. 1061 

24.29.207 and other rules - Workers' Compensation Matters, 
p. 1064 
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24.30.1302 
24.33.121 

24.35.111 

24.35.202 
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and other rules - Hospital Rates Payable in Workers' 
Compensation Cases, p. 433, 759 
Safety Standards for Coal Mines, p. 443, 760, 966 
and other rules - Operation of the Construction 
Contractor Registration Program, p. 1078 
and other rules - Independent Contractor Exemption, 
p. 1082 
and other rules - Independent Contractor Central 
Unit, p. 1086 

(Workers' Compensation Court Judge) 
I Procedural Rule - Motion for Consideration, p. 1579, 

2167 
24.5.101 and other rules 

p. 711, 1281 
Workers• Compensation Court, 

(Human Rights Commission) 
I-XIV and other rules - Organization and Functions of the 

Montana Human Rights Commission, p. 1851 

LIVESTOCK. Department of. Title 32 

(Board of 
I-VI 

I-VIII 

32.3.212 

Livestock) 
and other rule Equine Infectious Anemia 
Importation of Animals into Montana, p. 1090 
Scrapie Quarantine Reporting Requirement 
Identification Disclosure of Information 
Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589 
Brucellosis Vaccination(s), p. 1641, 656 

(Board of Milk Control) 
32.24.301 Butter Component Used in the Pricing Structure of 

Milk to Establish the Class I, II and III Producer 
Prices, p. 2255 

32.24.301 Emergency Amendment -Alteration of the Milk Pricing 
Rule as it Pertains to the Butter Fat Component, 
p. 1742 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

I-IV 

I-XX 

36.24.104 

Marketing of Water at State Water Projects, p. 728, 
1415 
Financial Assistance Available Under the Drinking 
Water State Revolving Fund Act, p. 861, 1412 
Types of Bonds - Financial and Other Requirements in 
the Wastewater Revolving Fund Act, p. 102, 538 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
I Grazing of Domestic Sheep on State Tracts Within or 

Adjacent to occupied Bighorn Ranges, p. 731, 1414 
26.2.703 and other rules - Transfer from the Department of 

State Lands Citizen Participation in Agency 
Decisions, p. 726, 1282 
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and other rules - Transfer from the Department of 
State Lands Resource Development Division 
Establishment, Administration and Management of 
State Natural Areas, p. 761 

(Board of Oil and Gas Conservation) 
36.22.1308 Plugging and Restoration Bond, p. 636, 1745 

PUBLIC HEALTH AND HUMAN SERVICES. Department of. Title 37 

I-VI 

I-VIII 

I-XV 

I-XVIII 
I-XXI 

I-XXIII 

11.4 I 101 

11.5.101 

11.6.101 

11.11.101 

11.12.101 

11.13.101 

11.16.101 

16.24.414. 

16.28.101 

16.32.320 
16.38.307 
20.3.201 

20.14.104 

20.14.201 

20. 14. SOl 

17-9/10/98 

and other rules Child Placing Agencies 
Transitional Living Programs, p. 1999 
and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. 886, 2045 
and other rules - Families Achieving Independence in 
Montana, p. 1592 
Tattoos, p. 108, 967 
and other rule - Minimum Standards for Mental Health 
Centers, p. 1556, 539 
and other rules Child Support Enforcement 
Guidelines, p. 317, 447, 2066 
and other rules - Transfer from the Department of 
Family Services - Aging Services, p. 2279 
and other rules - Transfer from the Department of 
Family Services - Protective Services, p. 657 
and other rules - Transfer from the Department of 
Family Services - Adoptive Services, p. 659 
qnd other rules - Transfer from the Department of 
Family Services Licensure of Child Placing 
Agencies, p. 661 
and other rules - Transfer from the Department of 
Family Services - Youth Care Facilities, p. 663 
and other rules - Transfer from the Department of 
Family Services Therapeutic Youth Programs, 
p. 2037 
and other rules - Transfer from the Department of 
Family Services - Licensure of Adult Foster Care 
Homes Community Homes for Persons with 
Developmental Disabilities Community Homes for 
Persons with Physical Disabilities, p. 667 
Health Supervision and Maintenance for Day Care 
Centers, p. 2254, 762 
and other rules - Control of Sexually Transmitted 
Diseases, p. 1690 
Hospital Swing Beds, p. 1890 
Laboratory Fees for Clinical Analysis, p. 105, 671 
and other rules - Transfer from the Department of 
Corrections - Chemical Dependency Treatment Program, 
p. 1502 
and other rules - Transfer from the Department of 
Corrections - Mental Health Inpatient Facilities, 
p. 1505 
and other rules - Transfer from the Department of 
Corrections - Veterans' Facilities, p. 1748 
and other rules - Certification of Mental Health 
Professionals, p. 1485, 2039 
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46.6.102 

46.6.1601 

46.12.303 

46.12.303 

46.12.514 

46.12.1221 

46.12.3001 
46.13.101 

46.14.101 

46.14.301 

46.15.101 

46.18.305 

46.19.101 

46.30.507 

46.30.1605 
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and other rules - Transfer from the Department of 
Social and Rehabilitation Services Vocational 
Rehabilitation Program, p. 2040 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Independent 
Living Services, p. 2044 
and other rules - Medicaid Coverage - Reimbursement 
of Various Medical Items and Services, p. 1470, 2168 
and other rules - Medicaid Billing and Reimbursement 
for Podiatry, Therapy, Audiology, Clinic, Family 
Planning, Organ Transplant, Optometric, Eyeglasses, 
Home and Community Speech Pathology and Audiology, 
Physician, and Mid-level Practitioner Services, 
p. 129, 676 
and other rules - Early and Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) - Private 
Duty Nursing Services, p. 1894 
and other rules - Medicaid Coverage - Reimbursement 
of Nursing Facility Services, p. 1097, 1749 
and other rules - Medicaid Eligibility, p. 1660 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Low Income 
Energy Assistance Program (LIEAP), p. 2059 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Low Income 
Weatherization Assistance Program (LIWAP), p. 2061 
and other rule Low Income Weatherization 
Assistance Program (LIWAP), p. 639, 1416 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Refugee 
Assistance, p. 2063 
and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services 
Telecommunications for Persons with Disabilities, 
p. 2064 
Child Support Enforcement Distributions of 
Collections, p. 1395 
and other rules Child Support and Enforcement 
Services Fee Schedule, p. 310, 1777 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I-VI 

I-XI 
I -XII I 

38.4.105 
38.5.1502 

Electricity Supplier Licensing and Reporting Rules, 
p. 1121, 1929 
IntraLATA Equal Access Presubscription, p. 2048, 983 
Natural Gas Utility Restructuring and Customer 
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive 
Practices - Supplier Licensing - Universal System 
Benefits, p. 2263, 1506, 1928 
and other rules - Railroads, p. 342, 1184 
and other rule Utility to Consumer Notice of 
Proposed Tariff Changes, p. 1488 
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REYENYE. Department of. Title 42 

I-IV 
42.2.601 
42.11.244 

42.11.301 

42' 12' 132 
42.15.507 

42.15.601 

42.17.131 
42.20.160 

42 '21. 113 
42.31.131 
42.31.331 

42.38.101 

Family Education savings Act, p. 2175, 680 
Tax Assessment Review Process, p. 1814, 2199 
and other rules - Liquor License Transfers, p. 1139, 
2088 
and other rules - Commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132 
Management Agreements, p. 1491, 2102 
and other rules Charitable Endowment Funds, 
p. 150, 1004 
and other rules - Medical Care Savings Account, 
p. 2273, 1015 
Withholding Allowances, p. 1909 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128 
Personal Property Schedules, p. 1153, 1525 
Cigarette Tax Refunds/Distributions, p. 148, 681 
Tobacco Rules - Sales from Vending Machines, p. 733, 
1417 
and other rules - Unclaimed Property, p. 1399 

SECRETARY OF STATE, Title 44 

I Schedule of Fees for the Centralized Voter File, 
p. 735, 1283 

44.9.101 and other rules - Mail Ballot Elections, p. 737, 
1285 

17-9/10/98 Montana Administrative Register 


