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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’s opinione and state
declaratory rulings. Special notices and tableg are found at
the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING ON PROPOSED
AMENDMENT AND ADOPTION
OF RULES

In the matter of the proposed
amendment of rules 6.6.503,
6.6.504, 6.6.507 through
6.6.507B, 6.6.509 through
6,6.511, 6.6.519 and the
proposed adoption of new

rule I pertaining to

medicare supplement insurance.

S et e

TO: All Interested Persons:

1. On October 6, 1998, at 9:30 a.m., a public hearing
will be held in room 413 of the State Capitol, at Helena,
Montana, to consider the proposed amendments and adoption of
rules pertaining to medicare supplement insurance.

2. The proposed rule amendments are as follows (new
material is underlined; material to be deleted is interlined):

6.6,503 APPLICABILITY AND SCOPE (1) Except as otherwise
specifically provided in ARM 6.6.507, 6.6.508, 6.6.509,
6.6.515, and 6.6.521, and [New rxule 11, this subchapter shall
apply to:

(a) through (2} will remain the same.

AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-22-904, MCA

£.6.504 DEFINITIONS +%)> For purposes of this
subchapter, the terms defined in see&ien 33-22-903, MCA, will
have the same meaning in this subchapter unless clearly
designated otherwise. i initi i

MAR Notice No. 6-108 17-9/10/98
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AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-22-903, MCA

£.6,507 MINJMUM BENEFIT STANDARDS (1) through (1) (c) (ix)
will remain the same.

(A) An Some annual clinical preventive medical history
and physical examinationg that may include tests and services
from (B) and patient education to address preventive health
care measures.

(B) will remain the same.

(1) fecatocoutt—blood—test—and/or digital rectal
examination;

HFE—mammogram;—

(III) through (VII) will remain the same but are
renumbered (II) through (VI).

VEEFF(VII) 4

tetanus and diphtheria
booster (every ten years);

(IX) will remain the same but is renumbered (VIII).

(C) through (E) will remain the same.

AUTH: Sec. 33-1-313 and 33-2-901, MCA
IMP: Sec. 33-15-303 & 33-22-901 through 33-22-924, MCA

(1) through (5) (f) will remain the same.

MAR Notice No. 6-108 17-9/10/98
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(g) through (j) will remain the same but are relettered
(h) through (k).

AUTH: Sec. 33-1-313, MCA
IMP: Sec. 33-22-904 and 33-22-905, MCA

6.6,.5078 OPEN ENROLIMENT (1) will remain the same.

t2¥(4) This rule must not be construed as preventing the

17-9/10/98 MAR Notice No. 6-108
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exclusion of benefits under a policy, except as provided in ARM
6.6.522 and 6.6.507B(2) and (3), during the first six months,
based on a preexisting condition for which the policyholder or
certificateholder received treatment or was otherwise diagnosed
during the six montha before it became effective.

AUTH: Sec., 33-1-313, MCA
IMP: Sec. 33-22-904, MCA

(1) through
(8) (c) will remain the same.

MAR Notice No. 6-108 17-9/10/98



-2330-

BIED BATIGIARIG BIRD IATIUMARI]
(3TeT] 003 "ES) {3TeTT 0§27 1S) ITAT] O5Z° 15t
abrag pepusixny aboxg tewg abnzg Jrseg
Aasaccey Azanooey Faascony Azancoay
O - 1Y SUCH - IY O - Y SROE - 1Y
TRARLL UBTRIOH T™ARIL USTAIOL TeawIl uEiazos Taawll UETRIO Taawar ubraxog 13AR1L ubTe3cd Teawzy ubTuioy TAaARIL ubrazog
noaty a0ty (noRl 13001)
ssaaxy g W asaoxg @ v ssang 8 21wy 2330y @ NG
QT 3npeq s1aTIoNPeq *1atI3npeg
€ ey q e § ey
ATgTISN0eq TQTIINGR] S[TTIONPR] ILTTIDPAQ ATTIINGAQ T QT IONPS]
¥ 1reg L ¥ e ¥ e ¥ 2184 ¥ axes ¥ 1w v ¥ 2w
aoueInsEy-03 sdueInsur-03 SouwanEul -0 azuwInEul -0 acnneangut -o3
souwzneat -03 Barsrng SIURINSUT-OD Bursary ButsITA ANMINIUT-00 Butexny Bursann
Bateiny peTITXS patiTas | Bursanu perTeNs THITINS pertTIs | bButkine parrixs PALTINS PeLTTNS
235Jeuey O1swy R1tIOUeE J1weg f17zeuRg 2TSVE 1TJeuRg JTeeR riTisuse Srkeg earIeUDE dTvRg »I13MURE DTSR 231778088 DTERg BITIwuE Drse EIrzeuUsE STewey
E3 1—\ r 1 W El = _ 4 2 a 3 ] ¥

‘xead yoes poolq 3o Sautd s8Iyl 3ISXTS  POOTH

- (gesuadxs paacizdde-aiesTpsd JO 30Z ATTerausb) aoweansuTOD § 3Ied Sssuad¥m TeEOIPSM

‘pus SITIOUSy SIVDTpAW I933° SAep PUCTITRPE 53 107 ®bersaco snrd souwinsures ¥ Ixeg :uoTiezITE3TdscH
TEUeTd ITY UT PSPRTSUI  :s3Teueg Jiseq

3318 INOA UT STUeITEAR 3q I0U
Avw sueTd SWOS ‘wie TPTd STqETTEA® a¥ew 35nw Auedwod Axsaz  -uwerd yoes UT PIPNISUT BITFRUSG SYJ IMOUs IIPYD

STyl ~EUETY STOTICNESY 5T o3 onTd sueld piepuels usy ATuc ut proes #q ued soueinsur Iuswstddns SITOTPaN

[paxazye Butaq {s)uwerd jo (s)3ae33al xesur] {s)ueTd ITIoUSE
:abea Ia3ac)-abe13A0) JusweTddns saedTpeK JO SUTTING
[SW¥N  ANVAWOO]

6-108

MAR Notice No,

17-9/10/98



-2331~

(9) and (10) will remain the same.

AUTH: Sec. 33-1-313, 33-22-904, and 33-22-907, MCA
IMP: Sec., 33-15-303 and 33-22-901 through 33-22-924, MCA

(1) Application forms must include the
following questions designed to elicit information as to
whether, as of the date of application, the applicant has
another medicare supplement or other health policy or
certificate in force or whether a medicare supplement policy or
certificate is intended to replace any other accident and
sickness policy or certificate presently in force. A
supplementary application or other form to be signed by the
applicant and producer containing such questions and statements
as the following may be used:

(STATEMENTS)

You do not need more than one medicare supplement policy.

If you purchase this policy, you may want to evaluate your
existing health coverage and decide if you need multiple
coverages., You may be eligible for benefits under medicaid and
may not need a medicare supplement policy.

The benefits and premiums under your medicare supplement
policy ean myst be suspended if requested during your
entitlement to benefits under medicaid for 24 months. You must
request this suspension within 90 days of becoming eligible for
medicaid. i i i i i

- " : - o ,
the premium atfributable.to the perjod of medicaid eligibility
gr_nxgx;?g_:Qxgfagg_Lg_&hgEen?_Q;_Lhg_gzrm_fgx_uhigh_%;gm;uma

If you are no longer entitled to medicaid,
your policy will be reinstated if requested within 90 days of
losing medicaid eligibility.

Counseling services may be available in your state to

provide advice concerning your purchase of medicare supplement
insurance and concerning medical assistance through the state

MAR Notice No. 6-108 17-9/10/98
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medicaid program, including benefits as a Qualified Medicare
Beneficiary (QMB) and a Specified Low-Income Medicare
Beneficiary (SLMB).

(QUESTIONS)

To the beat of your knowledge:
(1) through the end of rule 6.6.510 will remain the same.

AUTH: Sec. 33-1-313, 33-22-904 and 33-22-907, MCA
IMP: Sec. 33-15-303 and 33-22-901 through 33-22-924, MCA

6.6.511 SAMPLE FORMS OQUTLINING COVERAGE (1) will remain
the same.

(a) Inpatient hospital deductible =

{b) Daily coinsurance amount for the 61st through 90th
days of hOEpltallzathn in a benefit period = $356-66¢ $191.00;

(c) Daily coinsurance amount for lifetime reserve days =

{d) Dally coinsurance amount for the 21st through 100th
days of extended care services in a skilled nursing facility in
a benefit period =

{2) through (2)(e) will remaln the same.

17-9/10/98 MAR Notice No. 6-108
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PLAN E

HOSPITAL SERVICES -

PER BENEFIT PERIOD

*A benefit period begins on the firat day you receive service as an
inpatient in a hospital and ends after you have been out of the
hogpital and have not received skilled care in any other facility for

60 days in a row.

SERVICES MEDICARF, PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board,
general nursing and miscel- 506.6.511(1)
lanecus services and supplies (a)] (Part A
First 60 days All but 5(6.6.511101) deductible) 50
(a)]
618t thru 90th day All but $[6.6.511(1) $06.6.511(1) $0
({-1D] (b})
91t day and after: a day & day
---While using 60 Al but $§6.6.5111{1) $16.6.511(1) $0
lifetime reserve days {c)} @1
a day a day
---Onte lifetime reserve daya
are uged: 100% of Medicare
---Additional 3§5 days 50 eligible expenses 50
---Beyond the additional 365 50 50 All costs
days
SKILLED NURSING
FACILITY CARE*
You must meet Medicare's
requirements, including having
been in a hospital for at least
3 days and entered a Medicare-
approved facility within 30
daya after leaving the hospital
First 20 daya All approved amounta 50 s$o0
Up to
218t thru 100th day All but $(6.6.511(1) 506.6.511(1) (d}) 50
{d)) /day a day
101st day and after $0 §o All costa
BLOCD
First 3 pints $0 3 pints 50
Additional amounts 100% so 50
HKOSPICE CARE
Available as long as your All but very limited
doctor certifies you are coinsurance for out-
terminally i1l and you elect to | patient drugs and
receive these services inpatient respite
care 50 Balance
MAR Notice No. 6-108 17-9/10/98
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PLAN E

MEDICAL SERVICES -

PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered services (which are
noted with an asterigk), your Part B deductible will have been met for the calendar year.

SERVICES

MEDICARE PAYS

AFTER YOU PAY .§1500
DREDUCTIBLE.** PLAN PAYS

KN _ADDITION TO $1500
DRERUCTIBLE.** YOU PAY

MEDICAL EXPENSES -
IN OR QUT OF THE HOSPITAL AND
OUTPATIENT HOSPITAL
‘TREATMENT,
such as physician's services,
inpatient and outpatient
medical and surgical services
and supplies, physical and
speech therapy, diagnostic
testa, durable medical
equipment,
Firat $100 of Medicare
approved amounts*
Remainder of Medicare
approved amounts
Part B excess charges
(Above Medicare approved
amounts)

$0

Generally B0¥%

$0

$0

Generally 20%

50

$100 (Part B
deductible)

$o0

All costs

BLOOD

Firet 3 pinta

Next $100 of Medicare
approved amounta*

Remainder of Medicare
approved amounts

50

50

All costs

$0

$0

50

$0

CLINICAL LABORATORY SERVICES
-- BLOOD TESTS FOR DIAGNOSTIC
SERVICES

100%

50

PARTS A &

HOME HEALTH CARE MEDICARE

APPROVED SERVICES

Medically necesasary akilled

care services and medical

supplies

Durable medical equipment
First §100 of Medicare

approved amountse
Remainder of

Medicare approved amounts

100%

50

a0%

$0

50

$o

$100 (Part B
deductible)

$0

17-9/10/98
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PLAN E

NOT COVERED BY MEDICARE

SERVICES

MEDICARE PAYS

PLAN PAYS

YOU PAY

FOREICN TRAVEL -
NOT COVERED BY MEDICARE
Medically neceasary emergency
care services beginning during
the firat €0 daya of each
trip outside the USA

First $250 each

calendar year

Remainder of charges

350

50

$0 ‘

80% to a lifetime
maximum benefic of
$50, 000

$250

20% and
amounts qver
the $s0,000
life-time
maximum

:PiiEVRNTIVE MEDICARE CARE
BENEFIT-NOT COVERED BY
MEDTCARE
Ammued Some annual physical
and preventive tests and
services such as: feesl—eeculs
Fleed-pent- digital rectal
exam, masmegeamr hearing
screening, dipstick
urinalysia, diabetes
screening, thyroid function
teat, influensa—shetr tetanus
and diphtheria booster and
education, administered or
ordered by your doctor when
not covered by Medicare

First $120 each

calendar year
Additional charges

50
$0

$120
50

$0
All costas

* T 3

- 1t ; o witl i

MAR Notice No. 6-108
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PLAN F or HIGH DEDUCTIBLE PLAN E

PER BENEFIT PERIOD

*A benefit period begins on the first day you receive service as an
inpatient in a hospital and ends after you have been out of the hospital and

have not received skilled care in any other facility for 60 days in a row.

blan p g he

Same or o

SERVICES MEDICARE PAYS AFTER YQU_ PAY $1500 JA ADDITION TOQ 51500
DEDUCTIBLE.** PLAN PAYS | DERUCTIBLE.** YOU PAY
HOSPITALIZATION*

Semiprivate room and board,
general nursing and miscel-
laneous services and

supplies All but $1{6.6.511(1) $0
Firat 60 dayas $(6.6.511(1) (a)) (Part A
(a)) deductible)
€lat thru 9%0th day All but §[6.6.5111(1) $0
§{6.6.511(1) (b)] a day
91st day and after: (b)] a day
---While using 60 lifetime All but $16.6.511{1) 50
regerve days $106.6.511{1) {c)) a day
(c}) a day
---Once lifetime reserve
days are used: 100% of Medicare 50
---Additional 365 days $o0 eligible expenses
---Beyond the additional
365 days 50 50 All costs
SKILLED NURSING
FACILITY CARE~
You must meet Medicare's
requirements, inecluding
having been in a hospital
for at least 3 days and
enteyed a Medicare-approved
facility within 30 days All approved
after leaving the hospital amount s $0 50
First 20 days
All but Up to $06.6.511(1) $0
21st thru 100th day $[6.6.511{1) (d}) a day
(d) 1 /day
101at day and after 50 50 Rll costs

Continued on next page

17-9/10/98
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SERVICES

MEDICARE PAYS

AFTER YOU PAY $1500
DEDUCTIBLE, 2% PLAN PAYS

IN ADRITION.XQ S1500
RERUCTIBLE,** YOU PAY

BLOOD

First 3 pints 50 3 pinta
Additional amounts 100% 50
HOSPICE CARE All but very
Available as long as your limited
doctor certifies you are eoinsurance for
terminally ill and you elect | out-
to receive these services patient drugs and

inpatient respite $0 Balance

care

17-9/10/98
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MEDICARE (PART B) -~ MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed 5100 of Medicare-approved amounts for covered
services (which are noted with an asterisk), your Part B deductible will
have been met for the calendar

year.

SERVICES

MEDICARE PAYS

REDUCTIBLE. ** YOU PAY

MEDICAL EXPENSES -
IN OR OUT OF THE HOSPITAL AND
OUTPATIENT HOSPITAL TREATMENT.
such as physiclan‘a services,
inpatient and outpatient
medical and surgical services
and supplies, physical and
speech therapy, diagnostic
tests, durable medical
equipment,

First $100 of Medicare

5100 (Part B

approved amounts* 50 deductible) 50
Remaindexr of Medicare
approved amounta Generally 80% Generally 20% 350
Part B excess charges
(Above Medicare approved
amounts) 40 $100% 30
BLOOD
Firat 3 pints 50 All costs $100 $0
Next 5100 of Medicare ’ (Paxt B deductible)
approved amounts* $0 50
Remainder of Medicare
approved amounts BOY 20% 50
CLINICAL LABORATORY SERVICES -
- BLOOD TESTS FOR DIAGNOSTIC
SERVICES 100% $0 30

17-9/10/98
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PLAN F or HIGH DEDUCTIBLE PLAN F

PARTS A & B
SERVICES MEDICARE PAYS AETER YQU PAY $1500 | IN ARRITION TO
DEDUCTIBLE. ** §1500
PLAN PAYS DROUCTIBLE, ¢*
YOU PRY

HOME HEALTH CARE MEDICARE

APPROVED SERVICES

Medically necegaary skilled
care services and medical
supplies lo0% $0 §0

Durable medical equipment
First %100 of

Medicare approved 5$100 (Part B $0
amounts* $0 deductible)

Remainder of
Medicare approved amounts 80y 20% 50

MAR Notice No. 6-108 17-9/10/98
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PHAN—F

OTHER BENEFITS - NOT COVERED BY MEDICARE

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
FOREIGN TRAVEL -
NOT COVERED BY MEDICARE
Medically neceagary emergency
care services beginning during
the firat 60 days of each
trip outaide the USA
Pirat 5250 each
calendar year 50 50 $250
80% to a lifetime 20% and
maximum benefit of amounts over
Remainder of charges %0 $50,000 the $50,000
life-time
maximum

(h) through (j) will remain the same.

17-9/10/98
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PLAN J or HIGH REDUCTIBLE PLAN J
PER BENEFIT PERIOD

(19]

MEDICARE (PART A) - HOSPITAL SERVICES -
*A benefit period begins on the first day you receive service as an
inpatient in a hospital and ends after you have been out of the hospital and
have not received skilled care in any other facility for 60 days in a row.

a 84 3 game & 5

travel emergency deductibl
SERVICES MEDICARE PAYS AFTER YOU PRY $1500 AN BRDITION TO. 53509
DEDUCTIRLE. ** PLAN PAYS | DEDUCTIBLE,** YOU PAY
HOSPITALIZATION*
Semiprivate room and board,
general nursing and miscel-
laneous services and supplies All but 5$16.6.511(1) (a}] (Patt 50
First &0 days $16.6.511(1) ¢ A deductible)
a)l
61st thru 90th day All but 516.6.511(1) 0
518.6.511101) (b)] a day
91st day and after: bla day
---While using 60
lifetime reserve days All but §{6.6.511(2) tc}] a day S0
sle.6.512(1) (
---Once lifetime reserve days | c)] a day
are used: 100% of Medicare
---Additional 355 days 50 eligible expenses 0
---Beyond the additional
165 days 50 $0 All costs
SKILLED NURSING
FACILITY CARE*
You must meet Medicare’'s
requirements, including having
been in a hosapital for at
least 3 days and entered a
Medicare-approved facility
within 30 days after lsaving
the hospital All approved $0 50
First 20 days amount s
ALl but Up to $16.6.51101) {d)] $0
21st thru 100th day $(6.6.511(1) { a day
d) } /day
101st day and after 50 50 All costs
Continued on next page

MAR Notice No. 6-108
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SERVICES MEDICARE PAYS AFTER YOU PAY 51500 1N ADDITION TO $1500
REQUCTIBLE,** PLAN PAYS § DEDUCTIBLE.®* YOU PAY
BLOOD
First 3 pints 50 3 pints 50
Additional amounts 100% %0 50
HOSPICE CARE All but very
Available as long as your limiced
doctor certifies you are coinsurance
terminally ill and you elect for out-
to receive these services patient drugs
and
inpatient $0 Balance

respite care

17-9/10/98 MAR Notice No. 6-108
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PLAN J or HIGH DEDUCTIBLE PLAN J
MEDICARE (PART B} - MEDICAL SERVICES - PER CALENDAR YEAR

*Once you have been billed $100 of Medicare-approved amounts for covered
gervices {which are noted with an asterisk), your Part B deductible will
have been met for the calendar year.

high ded ¥, plan pavsg. th

SERVICES MEDICARE PAYS AFTER.XQU PAX $1500 IN ADRITION TO 51500

MEDICAL EXPENSES -
IN OR OUT OF THE HOSPITAL AND
OUTPATIENT HOSPITAL
TREATMENT,
such as physician's services,
inpatient and outpatient
medical and surgical servicea
and supplies, physical and
speach therapy, diagnostic
tests, durable medical
aquipment, 50 $100 (Part B S0
Firat 5100 of Medicare deductible)
approved amounts*
Remainder of Medicare Generally Bo¥% Generally 20% 50
approved amounts
Part B excess chargea
(Above Medicare approved $0 $100% 50
amounts)

BLOOD
First 3 pinta $0 All costs 5100 (Part B 50
Next $100 of Medicare deductible)
approved amounts® 50 50
Remainder of Medicare
approved amounts a0y 20% 50

CLINICAL LABORATORY SERVICES
-- BLOOD TESTS POR DIAGNOSTIC
SERVICES 100% 50 $o0
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PLAN J or HIGH DEDUCTIBLE PLAN I
PARTS A & B

SERVICES MEDICARE PAYS AETER YOU FAY $1500 AN ADDITION TO $1500
DEDUCTIBLE. ** PLAN PAYS | DEDUCTIBLE.** YOU PAY

HOME HEALTH CARE MEDICARE

APPROVED SERVICRS

Medically necessary skilled

care services and medical

supplies 100% 50 $0

Durablas medical equipment
First $100 of

Medicare approved $100 (Part B

amounts* 50 deductible) 50
Remainder of
Medicare approved amounts BO% 20% 40

AT-HOME RECOVERY SERVICES-NOT
COVERED BY MEDICARE

Homs care certified by your
doctor, for personal care
during yecovery from an
injury or asickness for which
Medicare approved a Home Care
Treatment Plan

+«-Benefit for each visit $0 Actual charges to $40 a
vigit
--Number of visits covered Balance
{Muat be recelved within 8 Up to the number of
weeks of last Medicare Medicare Approved
Approved visgit) 50 vigita, not to exceed 7

each week

--Calendar year maximum 50 $1,600

OTHER BENEFITS - NOT COVERED BY MEDICARE

POREIGN TRAVEL -

NOT COVERED BY MEDICARE
Medically necessary emergency
care services beginning during
the firat 60 days of each
trip outside the USA

Firat $250 each 50 50 $250
calendar year 20% and
80% to a lifetime amounts over
Remainder of charges 50 maximum benefit of the $50,000
$50, 000 life-time
max imum
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SERVICES

MEDICARE PAYS

REDUCTIELE, *+ PLAN PAYS

DERUCTIBLE,** YOU PAY

EXTENDED OUTPATIENT
PRESCRIPTION DRUGS - NOT
COVERED RY MEDICARE

First %250 each calendar year
Next $6,000 each calendar
year

Over $6,000 each calendar
year

50

50

so

50

80%-53,000 calendar
year maximum benefit
$0

§250

50%

All costs

*+*DREVENTIVE MEDICAL CARE
BENEFIT-NOT COVERED BY
MEDICARE
anneel Some annual physical
and preventive tests and
services such as: feesl
sceult-biood—test- digital
rectal exam, mammegrem:
hearing screening, dipatick
urinalysis, diabetes
ascreening, thyroid function
test, inflwernta—shoer tetanus
and diphtheria booster and
education, administered or
ordered by your doctor when
not covered by Medicare
First $120 each
calendar year
Additional charges

50
50

$120
%0

50
All costs

LR i 1

AUTH:
IMP:

Sec.
Sec.

MAR Notice No. 6-108
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6.6.519 STANDARDS FOR MARKETING (1) through (f) will
remain the same.

(g) Provide to the enrollee appropriate disclosure
statement (8) if the enrollee has accident and sickness
insurance. These statements must be identical to the
disclosure statements in Appendix C of the NAIC Model
Regulatlon To Implement The NAIC Medicare Supplement Insurance
Minimum Standards Model Act, Apri1—1995 June 1998, withthe
correctionms—contaimed— i the—Heattir Care—Pimancing

A ; 3 % o C 3 Marct
2%+.—3996. These disclosure statements are hereby adopted and
incorporated by reference. These disclosure statements may be
obtained by writing to the Montana Insurance Commissioner, P.O.
Box 4009, Helena, Montana 59604-4009.

(2) through (3) will remain the same,

AUTH: Sec. 33-1-313, 33-18-235, and 33-22-904, MCA
IMP: Sec. 33-15-303, 33-18-235, and 33-22-901 through 33-
22-924, MCA

. The new rule proposed for adoption provide as
follows:
GUARANTEED ISSUE FOR ELIGIBLE PERSONS

(1) The following are general provisions relating to
guaranteed issue of Medicare+choice plans:

(a) Eligible persons are those individuals described in
(2) who apply to enroll under the policy not later than sixty-
three days after the date of the termination of enrollment
described in (2), and who submit evidence of the date of
termination or disenrollment with the application for a
medicare supplement policy.

(b) With respect to eligible persons, an issuer shall pot:

(i) deny or condition the insurance or effectiveness of a medicare
supplement policy described in (3) that is offered and is
available for issuance to new enrollees by the issuer;

(ii) discriminate in the pricing of such a medicare supplement
policy because of health status, claims experience, receipt of
health care, or medical condition; and (iii) impose an
exclusion of benefits baged on a preexisting condition under
such a medicare supplement policy.

(2) An eligible person is an individual described in any
of the following paragraphs:

{a) The individual is enrclled under an employee welfare
benefit plan that provides health benefits that supplement the
benefits under medicare, and the plan terminates, or the plan
ceases to provide all such supplemental health benefits to the
individual;

(b} The individual is enrolled with a Medicare+Choice
organization under a Medicare+Choice plan under Part C of
medicare, and the individual disenrolls from a Medicare+Choice
plan because:

(i} The organization's or plan's certification has been
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terminated or the organization has terminated or otherwise
discontinued providing the plan in the area in which the
individual resides;

(ii) The individual is no longer eligible to elect the
plan because of a change in the individual's place of residence
or other change in circumstances specified by the secretary,
but not including termination of the individual's enrollment on
the basis described in section 1851(g) (3) (B) of the federal
Social Security Act (where the individual has not paid premiums
on a timely basis or has engaged in disruptive behavior as
specified in standards under section 1856), or the plan is
terminated for all individuals within a residence area;

(iii) The individual demonstrates, in accordance with
guidelines established by the secretary, that:

(A) The organization offering the plan substantially
violated a material provision of the organization's contract
under this part in relation to the individual, including the
failure to provide an enrollee on a timely basis medically
necessary care for which benefits are available under the plan
or the failure to provide such covered care in accordance with
applicable quality standards; or

(B) The organization, or agent or other entity on the
organization's behalf, materially misrepresented the plan's
provisions in marketing the plan to the individual; or

(C) The individual meets such other exceptional
conditions as the secretary may provide.

(¢} The individual is enrolled with:

(i) An eligible organization under a contract under
section 1876 (medicare risk or cost);

(ii) A gimilar organization operating under demonstration
project authority, effective for periods before April 1, 1999;

(iii) An organization under an agreement under section
1833(1) (A) (health care prepayment plan); or

{iv) An organization under a medicare select policy.

(d) The enrollment ceases under the #ame circumstance
that would permit discontinuance of an individual's election of
coverage under the first sentence of section 1851 (e) (4) of the
federal Social Security Act as delineated above in (2} (b).

(e} The individual is enrolled under a medicare
supplement policy and the enrollment ceases because:

(i) ©Of the insolvency of the issuer or bankruptcy of the
nonisguer organization; or

(ii) of other involuntary termination of coverage or
enrollment under the policy;

(iii) The issuer of the policy substantlally v101ated a
material provision of the policy; or

(iv) The issuer, or an agent or other entity acting on the
igssuer's behalf, materially misrepresented the policy's
provisions in marketing the policy to the individual.

(£) The individual was enrolled under a medicare
supplement policy and terminates enrollment and subsequently
enrolls, for the first time, with any Medicare+Choice
organization under a Medicare+Choice plan under Part C of
medicare, any eligible organization under a contract under
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section 1876 (medicare risk or cost), any similar organization
operating under demonstration project authority, an
organization under an agreement under section
1833(a) (1) (A) (health care prepayment plan), or a medicare
select policy.

(g) The subsequent enrcollment under (f) is terminated by
the enrollee during any period within the first twelve monthsa
of such subsequent enrollment (during which the enrollee is
permitted to terminate such subsequent enrollment under section
1851 (e) of the federal Social Security Act),

(h) The individual, upon first becoming eligible for
benefits under Part A of medicare at age 65 or older, enrolls
in a Medicare+Choice plan under Part C of medicare, and
disenrolls from the plan not later than twelve months after the
effective date of enrollment.

(3) The following describe the type of medicare
supplement policy which must be issued to an eligible person:

(a) An eligible person defined in (2) {(a), (2) (b),

(2) (c), or (2)(d) is entitled to the issuance of a medicare
supplement policy with any level of benefits up to the level
of the previous policy without underwriting. If such an
eligible person chooses a medicare supplement policy with a
higher level of benefits than the previous policy, the issuer
may underwrite the new policy.

{b) An eligible person defined in (2) (e) 1is entitled to
the issuance of the same medicare supplement policy in which
the eligible person was most recently enrolled, if available
from the same issuer, or, if not available, a policy described
in (3) (a). .

{(¢) Section (2) (f) shall include any medicare supplement
policy offered by any issuer.

(4) The following establish standards for notification
upon termination and disenrollment:

(a) At the time of an event described in (2) of this rule
because of which an individual loses coverage or benefits due
to the termination of a contract or agreement, policy, or plan,
the organization that terminates the contract or agreement, the
issuer terminating the policy, or the administrator of the plan
being terminated, respectively, shall notify the individual of
his or her rights under this rule, and of the obligations of
issuers of medicare supplement policies under (1). Such notice
shall be communicated contemporanecusly with the notification
of termination.

(b) At the time of an event described in (2) of this rule
because of which an individual ceases enrollment under a
contract or agreement, policy, or plan, the organization that
offers the contract or agreement, regardless of the basis of
the cessation of enrollment, the issuer offering the policy, or
the administrator of the plan, respectively, shall notify the
individual of his or her rights under this rule, and of the
obligations of issuers of medicare supplement policies under
(1) . Such notice shall be communicated within ten working days
of the issuer receiving notification of disenrollment.

AUTH: Sec. 33-1-313 and 33-22-904, MCA
IMP: Sec. 33-22-904, MCA
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4. REASON: The Commissioner is making changes in these
rules in order to comply with federal mandates primarily
required under the Health Insurance Portability and
Accountability Act and the Balanced Budget Act of 1997 (Public
Law 105-33).

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Clyde Dailey, Montana Insurance Department, P.O. Box 4009,
Helena, Montana 59604, no later than October 16, 1998.

6. The State Auditor's Office will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you require an
accommodation, contact the office no later than 5:00 p.m.,
September 28, 1998, to advise ug ag to the nature of the
accommodation needed. Please contact Darla Sautter at 126
North Sanders, Mitchell Building, Room 270, Helena, Montana,
59620; telephone (406) 444-2726; Montana Relay 1-800-332-6148;
TDD (406) 444-3246; facsimile (406) 444-3497. Persons with
disabilities who need an alternative accessible format of this
document in order to participate in this rule-making process
should contact Darla Sautter.

7. Gary Spaeth has been degsignated to preside over and
conduct the hearing.

8. The State Auditor's Office maintains a ligt of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request which
includes the name and mailing address of the person to receive
notices and specifies whether the person wishes to receive
notices regarding insurance rules, securities rules, or both.
Such written request may be mailed or delivered to the State
Auditorts Office, P.0O., Box 4009, Helena, MI' 59604, faxed to
the office at 406-444-3497, or may be made by completing a
request form a y rules hearing held by the State Auditor's
office.

Russell B, Hill
Deputy Insurance Rules Reviewer
Commisgioner

Certified to the Secretary of State this 31st day of August,
1998,
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BEFORE THE BOARD OF HEARING AID DISPENSERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) THE PROPOSED AMENDMENT OF
to unprofessional conduct and )} 8.20.408 UNPROFESSIONAL
continuing educational require-) CONDUCT AND 8.20.501
ments } CONTINUING EDUCATIONAL

}  REQUIREMENTS

TO: All Interested Persons:

1. On October 5, at 1:00 p.m., a public hearing will be
held in the Division of Professional and Occupational Licensing
Conference room, Lower Level, Arcade Building, 111 North
Jackson, Helena, Montana, to consider the proposed amendment of
the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8,20,408 UNPROFESSIONAL CONDUCT For the purpose of
implementing the provisions of Title 37, chapter 1, MCA, and in
addition to the unprofessional conduct provisions set forth at
37-1-316, MCA, the board defines unprofessional conduct as
follows:

(1) through (22) will remain the same.
ag requested by the audit procedure set forth in ARM 8,20.501
or. supplying misleading, incomplete or false information

3 1 "

Auth: Sec. 37-1-319, 37-16-202, MCA; IMP, Sec. 37-16-411,
MCA

: The Board proposes to amend ARM 8.20.501 to provide for a
method of auditing licensees for compliance with continuing
education requirements, Pursuant to 37-1-305 and 37-16-407,
MCA, the Board is authorized to adopt rules relative to
continuing education including reporting requirements. It is
grounds for license discipline under 37-16-411, MCA, to violate
any provisions of Title 37, chapter 16, MCA, including
submission of proof of meeting continuing education
requirements. On that basis, the Board proposes the above rule
amendment to clarify that failure to provide proof in the form
specified by the board is grounds for license discipline.

"8.20.501 CONTINUING EDUCATIONAL REQUIREMENTS (1) The
licensee must present—evidence satisfactory to—the—board of
having i i i

C completed at least 4 10 clock hours of continuing
education. Such evidence must be pregented by June 30th of
each year.
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(2) through (7) will remain the same, but will be
renumbered (3) through (8)."
Auth: Sec. 37-16-202, MCA; JMP, Sec. 37-16-404, MCA

REASON; Pursuant to 37-1-306, MCA, the Board is authorized to
adopt rules pertaining to the acquisition of continuing
education. An integral part of the renewal process is the
submission of proof of continuing education completion, The
Board determined that, based on staff workload and the time
involved in a 100% review, that the prudent course is to audit
a stated percentage of licensees for compliance.

The amendment to 10 clock hours is simply because the
number was not changed in a past rulemaking effort.

3. The Department of Commerce will make reasonable
accommodations for persona with disabilities who wish to
participate in this public¢ hearing. If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
September 20, 1998, to advise us of the nature of the
accommodation that you need. Please contact Cheryl Smith,
Board of Hearing Aid Dispensers, 111 N, Jackson, P.Q. Box
200513, Helena, Montana 59620-0513; telephone (406) 444-5433;
Montana Relay 1-800-253-4091; TDD (406) 444-2978; facsimile
(406) 444-1667. Persons with disabilities who need an
alternative accesgsible format of this document in order to
participate in this rule-making process should contact Cheryl
Smith.

4., Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Hearing Aid Dispensers, 111 North Jackson, P.0O. Box 200513,
Helena, Montana 59620-0513, or by facsimile, number (406) 444-
1667, to be received no later than 5:00 p.m., October 8, 19958.

5. R. Perry Eskridge, attorney, has been designated to
preaide over and conduct this hearing.

6. Persons who wish to be informed of all Board of
Hearing Aid Dispensers administrative rulemaking proceedings or
other administrative proceedings may be placed on a list of
interested persons by advising the Board at the hearing or in
writing to the Board of Hearing Aid Dispensers, 111 North
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Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or by
phone at (406) 444-5433,

BOARD OF HEARING AID DISPENSERS
DUDLEY ANDERSON, CHAIRMAN

- rﬁM W - Beankss

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

)
4 .
E M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 31, 1998.
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BEFORE THE BOARD OF PHARMACY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT,
amendment, repeal and adoption ) REPEAL AND ADOPTION OF RULES

of rules pertaining to the ) PERTAINING TO THE PRACTICE OF
practice of pharmacy } PHARMACY

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Pergons:

1. On October 10, 1998, the Board of Pharmacy proposes to
amend, repeal and adopt rules pertaining to the practice of
pharmacy.

2, The proposed amendment of ARM 8.40,.401, 8.40.404,
8.40.414, B.40.415, 8.40.502, 8.40.602, 8.40.606, B8.40.903,
8.40.905, 8.40.907, B.40.909, 8.40.10031, 8.40.1002, B.40.1003,
8.40.1004, 8.40.1005, 8.40.1203, 8.40.1207,

8.40.1209, 8.40.1212, and 8.40.1215 will read as
follows: (new matter underlined, deleted matter interlined)

"8.40.401 DEFINITIONS +i—Fhepractice of pharmacyi=
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{(3) through (5) will remain the same, but will be
renumbered (1) through (3).

(6) through (8) will remain the same, but will be
renumbered (5) through (7)
+9)——*Nom-resident—pl

{(12) through (13) (b) will remain the same, but will be
renumbered (8) through (9) (b)-

tt4)-—*Prospective—drug review'-means—a reviewof the
patient*s—drugwtherapy—record—and—prescri?ticn—dr?g—orderT—fs

Auth: Sec. 37-7-201, MCA; IMP, Sec. 37-7-102, 37-7-201,
47-7-301, 37-7-406, MCA

RERSON: The proposed amendments will delete some definitions
which are not used elsewhere in the rulea, and are therefore
unnecessgary. Other definitions are included elsewhere in the
ruies, and it is not necessary to list them in the definition
rule.

"8.40.404__FEE SCHEDULE.
(1) through (13) will remain the same.
Examination (MPJE) exam fee (NABP = $85; Q0

(14) through (20) will remain the same, but will be
renumbered (15) through (21).

Auth: Sec. 37-1-134, 37-7-201, 5632163, MCA; IMP, Sec.
37:-:1-134, 37-7-201, 37-7-302, 37-7-303, 37-7-321, 37-7-703, MCA
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REASON: The proposed amendment will add a fee for the
Multistate Pharmacy Jurisprudence Exam (MPJE). The new fee is
necessary as the Board will be using a new, computerized
multistate jurisprudence exam beginning in 1999. The previous
paper and pencil jurisprudence exam did not have as many costs
associated with its administration. The new fee will
accurately reflect the costs of the new MPJE exam,

(3) (a) will remaln the same."
Auth: Sec. 37-7-201, MCA; IMP, Sec. 37-7-201, 37731+
37-7-321, MCA

(1) through

REASQN: The proposed amendment will delete reference to a
statute which was repealed. The statute 18 therefore no longer
appropriate for the rule.

Lunnmf.,eaaianauanduat: as follows:

(1) 4= knowingly engaging in any activity which violates
state and federal statutes and rules governing the practice of
pharmacy;

{2) Y knowingly dispensing an outdated or questionable
product;

(3)ter knowingly dispensing a cheaper product and charging
for a more expensive product;

{4) 484> knowingty charging for more dosage units than isare
actually dispensed;

{5)ta+ knmowingily altering prescriptions or other records
which the law requires pharmacies and pharmacists to maintain;

{6) +4 knowingly dispensing medication without proper
authorization;

{7)tgr knowingly defrauding any persons or government agency
receiving pharmacy services;

(h) and (i) will remain the same, but will be renumbered (8) & (9).

(10) 44 kmowingly buying, selling, purchasing or trading any
prescription drug samples or offering to sell, purchase or
trade drug samples. A "drug sample", as used herein, is
defined to mean a unit of a prescription drug which is not
intended to be sold and is intended to promote the sale of a
drug. Auth: Sec. 37-1-319, 37-7-20J), MCA; IMR, Sec, 377~
¥4 37-1:-316, MCA

REASON: The proposed amendment will delete the word
"knowingly" from the unprofessional conduct rules, as this
creates a higher standard and burden of proof in prosecuting
under the rule. The board is not required to use a c¢riminal
standard in which intent must be proven, to impose license
disciplinary sanctions against their licensees. Instead, the
board will rely on the general unprofessional conduct standards
get out in 37-1-316, MCA, and implement these additional
standards unique to the practice of pharmacy.
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*8.40.502  AUTOMATED DATA PROCESSING SYSTEMSE (1) #&s—an

automated data processing system méy 5& employed éor the
record-keeping system, 1f the following conditions have been
met:

(a) will remain the same. .

[
theprescription-requirements—and-records—of dispensing-as
tmdtcated—inARM-640- 501 and—502~

(c) through (f) will remain the same, but will be
renumbered (b) through (e)."

Auth: Sec. 37-7-201+t2rti}y, MCA; IMP, Sec. 37:7-201+2},
MCA

REASON: The proposed amendment will delete outdated language
on automated data processing systems. All pharmacies rely on
computerized systems to track patients and medications and
maintain records. The rule will be amended slightly to reflect
the universal use of these systems.

(1) through (3) (¢) will remain the same.

(d) motors mortars and pestles - at least one glass 60
mls, and at least one glass 240 mls+;

(e) through (h) will remain the asame.

(i) one prescription counter with sufficient drawers
and/or storage space; and

(j} suitable refrigeration (if biologicals are stocked)=;

s

and

{k) reference text.
Auth: Sec. 37-7-201, MCA; IMP, Sec. 37-:7-201t3ytb}, MCA

;: The proposed amendment will correct a spelling error
in (3)(d) and add (k) requiring reference manuals in all
pharmacies. Pharmacy registration applicants have been
notified of this reference text requirement for many years, but
it has not been listed as required items in a pharmacy. The
board will not list specific reference texts, but will
recognize peveral adequate texts, and allow acceptance of new
texts as they are published.

"8.40,606 PHARMACIST-IN-CHARGE CHANGE (1) When the
registered pharmacist charged with the management of a pharmacy
leaves the employment of such pharmacy, he the pharmacigh will
be held responsible for the proper notification to the board of
such termination of his services,

(2) will remain the same."

Auth: Sec. 317-7-201, MCA; IMP, Sec. 37-7-321+2+, MCA

REASON: The proposed amendments will make the language of the
rule gender neutral.

"8.40.903  INTERNSHIP REQUIREMENTS (1) through (10) will
remain the same.
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(11) An intern will be allowed
of—theboard after taking the theoretical
examination to complete his or her internship. The above time
may be extended, subject to the approval of the board, if
extenuating circumstances prohibit completion in the above
prescribed time."

Auth: Sec. 37-7-201, MCA; IMP, Sec. 37-7-201, MCA

REASON: The proposed amendment will change the amount of time
an intern will be allowed for completion of the internship
after taking the NABPLEX exam for licensure., Internship is
intended as an experience-gaining situation, and should be
completed or mostly completed before the applicant takes the
licensure exam. Since the NABPLEX exam is now computerized,
the applicants have much more flexibility in scheduling the
exam, and should be able to do so at or near the completion of
their internship.

"8.40,905 APPROVED INSTRUCTION AREAS (1) through (2) (a)
will remain the same.

{(b) no deficiencies relevant to the observance of all
federal, state and municipal laws and regulations governing
any phase of activity in which the pharmacy is engagedi—and,

tor—additionat-avaitabtereferencematerinis—and

professionat—publtications-amd—iiterature—other thanthose

(3) will remain the same:

+4—Instruction recetved—inareas-other thanretatd
or—hospital—witi—beofanacceptablsnature-as—toassure-the
board—that-such—imstructionrwitl—contribute—to-tire—intern's

Auth: Sec. 37-7-201, MéA; IMP, Sec. 37-7-201, MCA

REASON: The proposed amendments will update the approved
instruction areas for internship completion by deleting
unneceasary general requirements such as reference materials,
and deleting a reference to "other areas" which is not used by
intern applicants.

"8.40.907 QUT-OF-STATE INTERNSHIP (1) and (2) will
remain the same.

(3) Certification of the tralning area and the preceptor
shall be made to the board by the that state's board of
pharmacy "

Auth: Sec. 37-7-201, MCA; IMP, Sec. 37-7-201+42+-tf}, MCA

REASON: The proposed amendment will update the language on
out-of-state internships to delete the reference to
"reciprocity,” as reciprocity is not used by the board in
evaluating out-of-state internship experience.
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8.40.909 REVOCATION OR SUSPENSION OF CERTIPICATE
(1) A certificate may be suspended or revoked by
violation of any statute or rule, or failing to comply with
approved program after due notice.

(2) will remain the same.*

Auth: Sec. 37-7-201, MCA; IMP, Sec. 37-7-201+t2tf), 3ty
MCA

REASQON: The proposed amendment will make the language of (1)
consistent with (2), and allow the board more flexibility in
determining an appropriate sanction against a certificate
holder. The amendment will also correct a citation in the
implementing section, and delete a reference to a repealed
gtatute.

"8,.40.1001 REQUIBEMENTS (1) will remain the same.
{2) The board s : < 0
7 7 7 will required
1.5 CrE+U=: for each fiscal year.

(a) through (3) will remain the game."

Auth: Sec. 39-7-365 37-1-319, MCA; IMP, Sec. I7~7«304 37-
1-306, MCA

BEASON: The proposed amendment will delete an outdated
timeframe for CEU, and will amend the authority and
implementing sections to delete references to statutes which
have been repealed.

"8,40,1002 SUBJECTS (1) through (1) (c) will remain the
same. "

Auth: Sec. 77305 37-1-319, MCA; IMP, Sec. 373t 37-
1-306, MCA

"8.40.1003 APPROVED PROGRAMS (1) through (3) will remain
the same."

Auth: Sec. ¥7-9-305 37-1-319, MCA; IMP, 377384 37-1-
308, MCA

“8.40,1004 RENEWAL NOTICE AND APPLICATION (1) through
(2) (a) will remain the same."

Auth: Sec. 377365 37-1-319, MCA; IMP, Sec. 3%—F30¢ 37-
1-306, MCA

"8.40,1005 NON:-COMPLIANCE (1) will remain the same."
Auth: Sec. ¥~7-305 37-1-319, MCA; IMP, Sec. 3?7303
364 37-1-306, MCA

i The proposed amendments to ARM 8.40.1001, 8.40.1002,
8.40.1003, 8.40.1004 and 8.40.1005 will delete references to
statutes which have been repealed, and insert the correct
citations from the Uniform Professional Licensing Act.
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(2) will remain the same, but will be renumbered (1).

(a) through (c) will remain the game.

43 (2) The board shall register a person or entity to
distribute dangerous drugs included in schedules 1 through V
under the following conditions:

(a) and (b) will remain the same, but the ending period in
(b) will be changed to a semi-colon.

(c) the category of distributor as above-stated shall
include any person or eptity who distributes dangerous drugs or
gamples thereof within the state of Montana and may include a
manufacturer not otherwise required to be registered if such
manufacturer also distributes dangerous drugs or samples
thereof within the state of Montanawy

controlled substance samples tq Jlicensed practitioners ghall be
+4) (3) The board shall register a person to-dispense—any
to

dangerous—drug—in—schedule—Fithrough-vor analyze or
conduct research with narcotic dangerous drugs in schedules 11
through V upon T

taws—of the—wtate—of Montanar
‘ir—the—appiticant—isregistered—for-such purposen—

+or—tire—appitcant—has-made making proper applicatioﬁ and
p=id paying the applicable fee;—amd

+H—the—category ofdispenser-as—wbove—stated-shall
incihude—individuai—dispermers—suchasphysicians,—dentisce;
veterinarians;—and—podiatrists—The—termdispenser-shatt—=ino

+5r {4) The board ahali register a person to

conduct research with dangerous drugs in schedule T, if:
(a) through (d) will remain the same.
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REASQON: The proposed amendment to (1) and (2) will delete
unnecessary language which is already found in statute and
repeated elsewhere in the rule. The addition of the words "or
entity* throughout the rules will clarify that a person or
entity may register under the Dangerous Drug Act, and are
required by statute to do so. The proposed addition of (3)(d)
will exempt represgentatives of drug manufacturers who are
distributing samples to licensees from the registration
requirement, as the board does not regulate this group of
people. The amendment to (4) and (5) will clarify and simplify
the registration for researchers. Finally, the proposed
amendment to (6) will delete language no longer used by the
board.

£.40,1207 APPLICATION FOR REGISTRATION OR RE-
REGISTRATION (1) All applications for registration of-re-
shall be made on forms designated—or provided by
the board and shall be filed with the Bhoard of Pharmacists

+6r (2) Forms for renewal will be mailed to each
registered person approximately—46 or entity 30 days before the
explration date of him the registration at hiws fhe last known
address. The applicant is required to notify the board of
current changes of addreas within 10 days.

0

7 (3] White-newappiications—witi-be—accepted—at—any
time; tThe registration;—whemrissued; shall be-considered—to
expire for-any appiicant on December 31 of the year for which
the registration was igsued. $herefore—sppiication—tor

Auth: Sec. 50-32-103, MCA; IMP, Sec. 50-32-301, MCA
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REASON: The proposed amendments will delete much unnecessary
language in outlining the procedures to be followed in applying
for registration. The amendment should make it easier for
applicants to understand what is required of them.

"8.40,1209 FEES (1) will remain the same.
ANNUAL FEE
(a) through (c) will remain the same.
(d) conduct research/analyze 50-66
te—amalyze 50-00"
Auth: Sec. 37-1-134, 37-7-201, 50-32-013, MCA; IMP, Sec.
37-1-134, 37-7-201, 37-7-303, 37-7-321, 50-32-103, MCA

BEASON: The proposed amendment will combine the research and
analysis fee, as they are the same amount.

"8,40.1212 REQUIRED RECORDS (1) and (1) (a) will remain
the same.

(4) through (4) (b) will remain the same but will be
renumbered (2) through (2)(b)."

Auth: Sec. 50-32-103, MCA; IMP, Sec. 50-32-309, MCA
REASON: The proposed amendments will delete unnecessary rule
language to clarify the records requirement for the
registrants.

DANGEROUS DRUGS -ti—Whereas certain substanceshavebween
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(a) through (6) (8) will remain the same."
Auth: Sec. 50 32-103, EQ_JZ_Zﬂl MCA; IME Sec, 50-32-

REASQN: The rule amendment will reflect the statutory
amendments enacted by the 1997 Legislature. Many of the
controlled substances are now listed in statute, and do not
need to be repeated in rule. The rule will still contain those
drugs re-scheduled by the FDA during the interim between
legislative sessions in Montana.

3. The Board proposes to repeal the following rules:

ARM 8.40.410 (authority section 37-7-201, MCA;
implementing section 37-7-102, 37-7-201), located at page 8-
1139, Administrative Rules of Montana;

ARM 8.40.412 (authority section 37-7-201, MCA;
implementing section 37-7-102, 37-7-201), located at page 8-
1140, Administrative Rules of Montana;

ARM 8.40.501 (authority section 37-7-201, MCA;
implementing section 37-7-201, MCA), located at page 8-1143,
Administrative. Rules of Montana;

ARM 8.40.701 (authority section 37-7-201, MCA;
implementing section 37-7-102, 37-7-321, MCA), located at page
8-1151, Administrative Rules of Montana;

ARM 8.40.1201 (authority section 50-32-103, MCA;
implementing section 50-32-101, MCA), located at page 8-1173,
Administrative Rules of Montana;

ARM 8.40.1202 (authority section 50-32-103, MCA;
implementing section 50-32-101, MCA), located at page 8-1173,
Administrative Rules of Montana;

ARM 8.40.1204 (authority section 50-32-103, MCA;
implementing section 50-32-302, MCA), located at page 8-117S,
Administrative Rules of Montana;

ARM 8.40.1205 (authority section 50-32-103, MCA;
implementing section 50-32-306, 50-32-308, MCA), located at
page 8-1175, Administrative Rules of Montana;
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ARM 8.40.1206 (authority section 50-32-103, MCA;
implementing section 50-32-301, 50-32-312, MCA), located at
page 8-1176, Administrative Rules of Montana;

ARM 8.40.1210 (authority section 50-32-103, MCA;
implementing section 50-32-310, MCA), located at page 8-1178,
Administrative Rules of Montana;

ARM 8.40.1211 (authority section 50-32-103, MCA;
implementing section 50-32-309, 50-32-310, MCA), located at
page 8-1179, Administrative Rules of Montana;

ARM 8.40.1214 (authority section 50-32-103, MCA;
implementing section 50-32-311, 50-32-312, MCA), located at
page 8-1180, Administrative Rules of Montana.

REASON: The rules are being proposed for repeal as they
contain outdated and unused language which the Board no longer
uges or follows. The Board is following a legislative mandate
to reduce rules by repealing those which are unnecessary.

4. The proposed new rules will read as follows:

I TRANSFER OF LICENSE FROM ANOTHER STATE

(1) Applicants seeking a license on the basis of having
been examined and then issued a license by another state shall
submit the following information to the board:

(a) NABP transfer of licensure application;

(b) proof of passing examination score on the NABPLEX
examination;

(¢} verification of current licensure in good standing
from all other states where licensed; and

(d) appropriate fees.

(2) In addition to the above, the applicant will be
required to pass a jurisprudence examination designated by the
board, to measure the competence of the applicant regarding the
statutes and rules governing the practice of pharmacy. A score
of not leas than 75 shall be a passing score for this
examination."

Auth: Sec. 37-7-201, MCA; IMP, Sec. 37-1-304, MCA

REASON: The proposed new rule will outline the Board
procedures for transfer of out-of-state license applicants to
this state. The Board has allowed thig transfer for many years
under the NABP license transfer program, but has not previously
put the requirements in rule form. This new rule will notify
potential applicants of the process and requirements for
license transfer into Montana.

"II SCREENING PANEL (1) The board screening panel shall
consist of three board members, including the two pharmacist
members who have served longest on the board, and one public
member who has served longest on the board. The board
president may reappoint screening panel members as necessary at
the president's discretion."

Auth: Sec. 37-7-201, MCA; IMP, Sec., 37-1-307, MCA
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REASON: The proposed new rule will clarify the board's
screening panel make-up. The screening panel has been
operational since the 1995 effective date of the Uniform
Professional Licensing Act, but the board has not previously
put this information in rule so it could be reviewed by all
licensees or other interested persons.

*IIT COMPLAINT PROCEDURE (1) A person, government or
private entity may submit a written complaint to the board
charging a licensee or license applicant with a violation of
board statutes or rules, and specifying grounds for. the
complaint.

(2) Complaints must be in writing, and shall be filed on
the proper complaint form prescribed by the board.

(3) Upon receipt of the written complaint form, the board
office shall log in the complaint and assign it a complaint
number. The complaint shall then be sent to the licensee or
license applicant complained about for a written response.

Upon receipt of the licensee's ox license applicant's written
response, both complaint and response shall be considered by
the screening panel of the board for appropriate action
including dismissal, investigation or a finding of reasonable
causge of violation of a statute or rule. The board office
shall notify both complainant and licensee or ljcense applicant
of the determination made by the screening panel.

(4) If a reasonable cause violation determination is made
by the screening panel, the Montana Administrative Procedure
Act shall be followed for all disciplinary proceedings.*

Auth: Sec. 37-7-201, MCA; IMP, Sec. 37-1-308, 37-1-309,
MCA

REASON: The proposed new rule will outline the board's
complaint procedure, which has been in use since the 1995
effective date of the Uniform Professional Licensing Act. This
new rule will serve to inform licensees, license applicants and
the public as to what procedure will be used in handling
complainta. The Board had previously simply explained the
procedure, without adopting a formal rule on the procedure.
This will help all interested persons in understanding the
complaint procedure followed by this Board.

5. Interested persons may submit their data, views or
arguments concerning the proposed amendments, repeals and
adoptions in writing to the Board of Pharmacy, 111 N, Jackson,
P.0. Box 200513, Helena, Montana 59620-0513, or by facsimile to
(406) 444-1667, to be received no later than 5:00 p.m., October
8, 1998,

6. If a person who is directly affected by the proposed
amendments, repeals and adoptions wishes to present his data,
views or arguments orally or in writing at a public hearing, he
must make written request for a hearing and submit the request
along with any comments he has to the Board of Pharmacy, 111 N.
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Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, or by
facsimile to (406) 444-1667, to be received no later than 5:00
p.m., October 8, 1998.

7. If the Board receives requests for a public hearing on
the proposed amendments, repeals and adoptions from either 10
percent or 25, whichever is less, of those persons who are
directly affected by the proposed amendments, repeals and
adoptions, from the Administrative Code Committee of the
legislature, from a governmental agency or subdivision or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 170 based on the 1688
licensees in Montana.

8. Persons who wish to be informed of all Board of
Pharmacy administrative rulemaking proceedings, or other
administrative proceedings, may be placed on a list of
interested persons by advising the Board in writing at 111
North Jackson, P.0. Box 200513, Helena, Montana 59620-0513 or
by phone at (406) 444-1698.

BOARD OF PHARMACY
SHIRLEY BAUMGARTNER, PRESIDENT

1

/
Vi ] o -
BY: A L /7.1 L U.A’)
BNNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/é/z«. v /e ’!?m;(,

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, Auguat 31, 1998.
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BEFORE THE BOARD OF PRIVATE SECURITY
PATROL OFFICERS AND INVESTIGATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed
amendment of rules pertaining

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
8.50.505 EMPLOYERS'

RESPONSIBILITY AND 8.50.506

)
)
to employers’ responsibility )
and type of firearm )

: ) TYPE OF FIREARM

TO: All Interested Persons:

1. On October 5, at 9:00 a.m., a public hearing will be
held in the Division of Professional and Occupational
Licensing Conference room, Lower Level, Arcade Building, 111
North Jackson, Helena, Montana, to consider the proposed
amendment of the above-stated rules.

2. The proposed amendments will read as follows:
matter underlined, deleted matter interlined)

(new

“8,50,505. EMPLOYERS' RESPONSIBILITY (1) All empleyers
ef companies emploving ef private securlty guards and
investigators are responslble for
v ward and inv ator
receive the necessary training ¢e enableigg the -

employees receive
individualg to meet the standards required by these rules and

regulations.*
Auth: Sec. 37-60-202, MCA; IMP, Sec. 37-60-202, MCA
REASON: The Board, during its regular rule review, determined

that this rule required clarification with respect to the
responsibility intended. The Board does not intend to mandate
that employers provide training for employees. Rather, the
Board intends that employers assume responsibility for
providing training and merely ensuring that employers are
capable of maintaining the standards set forth in the Board's
rules.

50.506 Y OF

IDEARM (1)

= Upon proper
lication, verificati f training and submission of
firearm specificatj ()4 id the board wil
approve the follow] e firear or use b icense
with an armed designation;

(a) double action revolver (single action revolvers are

expressly prohibited) ;
b mi-automati
hotgu 2 gau

igtol; and
ump_or semi-automatic.
17-9/10/98

MAR Notice No. 8-50-26



-2367-

{2) Agmunition used with an approved firearm shall be
limited to any centerfire pistol cartridge between .380 ACP and
"
Auth: Sec. 37-60-202, MCA; IMP, Sec. 37-60-405, 37-60-
406, MCA

REASON: During its regular rule review, the Board received
input from licensees regarding the types of weapons approved by
the Board. In the course of discussing the matter, the Board
was convinced that the types of weapons approved, as well as
the ammunition used with the weapons was much too limited.

This rule is drafted to further specify the weapons approved by
the Board after reviewing the types of weapons now available
and provide guidance with respect to ammunition.

3. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
September 20, 1998, to advise us of the nature of the
accommodation that you need. Please contact Sandra Blanton-
Donahue, Board of Private Security Patrol Officers and
Invegtigators, 111 N. Jackson, P.O. Box 200513, Helena, Montana
59620-0513; telephone (406) 444-3728; Montana Relay 1-800-253-
4091; TDD (406) 444-2978; facsimile (406) 444-1667. Persons
with disabilities who need an alternative accessible format of
this document in order to participate in this rule-making
process should contact Sandra Blanton-Donahue.

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may alsc be submitted to the Board of
Private Security Patrol Officers and Investigators, 111 North
Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, or hy
faceimile, number (406) 444-1667, to be received no later than
5:00 p.m., October 8, 1998,

5. R. Perry Eskridge, attorney, has been designated to
preside over and conduct this hearing.

6. Persons who wish to be informed of all Board of
Private Security Patrol Officers and Investigators
administrative rulemaking proceedings or other administrative
proceedings may be placed on a l1list of interested persons by
advising the Board at the hearing or in writing to the Board of
Private Security Patrol Officers and Investigators, 111 North
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Jackson, P.O. Box 200513, Helena, Montana 59620-0513 or by
phone at (406) 444-3728.

BOARD OF PRIVATE SECURITY
PATROL OFFICERS AND INVESTIGATORS
GARY GRAY, CHAIRMAN

a

! .
; ‘J
BY: C/, v o L b
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

7
/ 7 " .
/ /1./:, .‘7 ./ //"
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 31, 1998.
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BEFORE THE BOARD OF PUBLIC ACCOUNTANTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 8.54.410 FEE SCHEDULE,
to fees, inactive status, basic) 8.54.418 INACTIVE STATUS AND
requirement, and alternatives ) REACTIVATION, 8,54.802 BASIC
and exemptions ) REQUIREMENT AND 8.54.905

} ALTERNATIVES AND EXEMPTIONS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 10, 1998, the Board of Public Accountants
proposes to amend rules pertaining to the practice of public
accounting.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8.54.410 FEE SCHEDULE (1) through (10) will remain the

game.
{11) Fees for PMP reviews:
{a) audits $450
{b). .xeviews 225
{c) . compilations with.disclosures 225

{d) compilations without disglosures 115"
Auth: Sec. 37-1-134, 37-50-203, MCA; IMP, Sec. 37-1-134,
37-50-204, 37-50-314, 37-50-317, MCA

REASON: The Board conducted a study to determine the fees to
charge to participants of the Profession Monitoring Program
(PMP) in order to cover the contracted hours paid to the
Positive Enforcement Coordinator (PEC) to carry out the
program. The fees for report submission are based on the
complexity and number of hours required to accomplish the
review. These fees are commensurate with the Board's cost of
contracting with the PEC to conduct the PMP.

EINACTIVE STATUSAND RE E
ANR _REVOKED STATUS (1) A licensee may place the license on
inactive status (certificate/malntenance) by either indicating
on the renewal form that inactive status is desired, or by
informing the board office, in writing, that an inactive status
is desired; and paying the appropriate fee. It is the sole
responsibility of the inactive licensee to keep the board
informed as to any change of address during the period of time
the license remains on inactive status.

(2) will remain the game,.
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(3) Upon application and payment of the appropriate fee,
the board may reactivate an inactive license if the applicant

(4) will remain the same, but will be renumbered (5)."
Auth: Sec. 37-1-319, 37-50-203, MCA; IMP, Sec. 37-1-319,
MCA

REASON: Upon implementation of HB 518, the option to
reactivate a revoked license without rewriting the Uniform CPA
Examination was inadvertently omitted from rule promulgation.
This rule would allow for individuals to reactivate their
license based on specific criteria but excluding original
certification requirements. Retaking the exam would exclude
basically everyone from reactivating a revoked license.
Depending upon the circumstance, the Board reserves the
authority to require individuals to meet any and all
requirements that it deems necessary along with the option of
denying recertification to applicants. The rule also clarifies
certificate/maintenance status (inactive).
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*8.54.802 BASIC BEQUIREMENT (1) and (2) will remain the
same.

(3) As of July 1, 1998, sportion at least two hours of
the 120 hours of acceptable continuing education credit must
congist of knowledge and the application of hoard rules and how
board unprofessional conduct rules may compare and contrast
with the codes of professional conduct of certified public
accountant and licensed public accountant primary professional
organizations. These hours are not considered subjects related
to the reporting on financial statements required in (2) above.

(4) and (5) will remain the same.®

Auth: Sec. 37-1-319, 37-50-201, MCA; IMP, Sec. 37-1-306,
MCA

REASON: The Board determined that at least two hours of ethics
training during any three-year reporting period would be less
confusing than “a portion of” and in line with the number of
hours available by continuing education sponsors.

"8.54.905 ALTERNATIVES AND EXEMPTIONS (1) A practice
unit which has undergone an AICPA or board-sanctioned peer or
quality review within three calendar years
requirements—of-ARM 854964 by fiting musl.file a copy of the
its unmquatified peer or quality review report including

acceptance of the review
report. if available, by the AICPA or other oversight agency.

to—aiso—file-areport—andrfor-workpapers—pursuant—to—ARM
practice unit to submit a copy of all financial statements and
supporting workpapersg agsociated with a peer or .quality review

{(3) will remain the same."
Auth: Sec. 37-50-203, MCA; IMP, Sec. 37-50-203, MCA

REASON: The Board determined that it was necessary to require
firms, that have undergone a peer or quality review and
participating in the PMP, to submit a copy of the peer or
quality review reports, and if the Board deems necessary, all
financial statements and supporting workpapers associated with
the report in order to assure the quality of all reports issued
by practitioners to the public.

3. Interested persons may submit their data, views or
argumentsg concerning the proposed amendments in writing to the
Board of Public Accountantg, 111 N. Jackson, P.0O. Box 200513,
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667,
to be received no later than 5:00 p.m., October 8, 1998.
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4. If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the regquest along with any
comments he has to the Board of Public Accountants, 111 N.
Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, or by
facsimile to (406) 444-1667, to be received no later than 5:00
p.m., October 8, 1998.

5. If the Board receives requests for a public¢ hearing on
the proposed amendmente from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 330 based on the 3291
licensees in Montana.

6. Persons who wish to be informed of all Board of Public
Accountants administrative rulemaking proceedings, or other
administrative proceedings, may be placed on a list of
interested persons by advising the Board of Public Accountants
in writing at 111 North Jackson, P.O. Box 200513, Helena,
Montana 59620-0513 or by phone at (406) 444-3739.

BOARD OF PUBLIC ACCOUNTANTS
CURTIS AMMONDSON, CPA, CHAIRMAN

BY: A(Q\z /49' &iilf{

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

CZ’::&’Z%,LU‘ 55'
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 31, 1998,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of amendment
of ARM 17.8.302 and
17.8.340, adopting and

) NOTICE OF PUBLIC

)

)
incorporating by reference )

)

)

)

HEARING ON PROPOSED
AMENDMENT

emigsion guidelines for
hospital/medical/ infectious
waste incinerators (Air Quality)
TO: All Interested Persons

1. On October 1&, 1998, at 2:00 p.m., or as soon
thereafter as it may be heard, the Board will hold a public
hearing at Room 35 of the Metcalf Building, 1520 E. Sixth
Avenue, Helena, MT, to consider amendment of the
above-captioned rules.

The Board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing.
Persons who need an accommodation may contact the Board's
secretary, Leona Holm, 1520 E. Sixth Avenue, P.0Q. Box 200901,
Helena, MT 59620-0901; phone (406)444-2544; fax (406)444-4386,
by 5:00 p.m., October 2, 1998, to advise the Board of the
nature of the accommodation needed.

2. The rules, as proposed to be amended, appear as
follows (new material is underlined; material to be deleted is
interlined):

17.8.302 INCORPORATION BY REFERENCE (1) For the

purposes of this subchapter, the board hereby adopts and
incorporates herein by reference, the following:
(1) (a) through {(j) Remain the sgame.

ject to a st ormance if they were new
(2) through (4) Remain the same,
AUTH: 7%-2-111 and 75-2-203, MCA; IMP, 75-2-203, MCA

7.8.340 TANDARD F__PERFO CE OR W ATIONAR
SOURCES AND EMISSIQN GUIDELINES FOR _EXISTING SQURCES
(1) through (4) Remain the same.
(5) Designat hospital/medical/infectious was

inginerator facilities under 40 CFR Part 60, Subpart Ce, shall
comply with the requirements in 40 CFR 60.33e, 60.34e, 60,35e,

60.36 60.37 0.38 ha applicable to designated
acilities and that must be included in a state £ e
lan apprgval. Desgignated iliti under 40 CFR_Par
ubpart Ce hat are not excluded un 40 CFR 60.32 hall:

(a) submit a final control plan to_the department for

review a final roval within 15 month the dat f
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’ ublica o V. he lan in th ral
Register;
b w ontracts for necessar control
8 ch within 18 monthg afte he
ublication of approva he state plan in the Federal
Register;
it -gite constructij installatio a
necegsary air pollution control deviceg, and_initiate any
sar s _change within 24 hs a r.t date of
PA’ ubli ion of approval of the state plan i he Federal
Register;
d on-gite constr i r installation of a
air llution control vices, and complete an
necessary procegs changes, within 30 months after the date of
EPA’s publication of approval of the state plan in the Federal
Reaister; and
e achiev inal compliance wit 11 requirements of the
state plan within 36 months after the date of EPA’s publication
of approval of the state plan in the Federal Register, oxr by
September 15, 2002, whichever ig earlier.

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA

3. The Board is proposing these amendments to adopt and
incorporate by reference emission guidelines for existing
hospital/medical/infecticus waste incinerators (HMIWI)for which

construction commenced on or before June 20, 1996. The
guidelines include emigsion limits and requiremente regarding
operator training and gqualifications, waste management,

inspections, c¢ompliance, performance testing, monitoring,
reporting and recordkeeping. The U.S. Environmental Protection
Agency (EPA) promulgated the guidelines on September 15, 1997,
at 62 Fed. Reg. 48348, as the minimum requirements necessary
for EPA to approve a state plan to implement the guidelines and
for EPA to delegate enforcement authority to the state. Under
Section 129(b) (3) of the Federal Clean Air Act, if a state does
not submit an approvable plan to EPA, EPA is required to
develop a federal implementation plan for federal enforcement
within that state. The policy of the state legislature has
been for the state to obtain, and maintain, enforcement primacy
for the state’s environmental protection programs. Adoption of
the proposed guidelines is necessary to obtain and maintain
state primacy regarding implementation of the guidelines,

The Board is proposing the minimum emission guidelines
necessary to obtain EPA approval of the State’s plan. The
Board is not proposing alternative guidelines because adoptlon
of guidelines at least as protective as the EPA guidelines is
required for EPA approval. The Board is not proposing
guidelines that exceed the minimum requirements for EPA
approval because the Board has not met the requirements of
Section 75-2-207, MCA, of the Clean Air Act of Montana, which
implements House Bill 521 of the 1997 legislature, and
prohibits the Board from adopting rules more stringent than
comparable federal regulations or guidelines without first
conducting a public hearing and making certain written
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findings.

Sections 111(d) and 129(b) (2) of the Federal Clean Air Act
require each state to submit a written plan to EPA
demonstrating that the state has the legal authority to
implement and enforce the HMIWI guidelines. Interested persons
may obtain a copy of the Department‘s proposed plan from David
Klemp, Air & Waste Management Bureau, Department of
Environmental Quality, 1520 E. Sixth Ave., P.0. Box 200901,
Helena, MT 59620-0901, (406) 444-0286.

4. Interested persons may submit their data, views, or
arguments regarding the proposed rule amendments and/or the
proposed state plan for implementation and enforcement of the
guidelines either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to the
Board of Environmental Review, P.0O. Box 200901, Helena, MT
59620-0901, no later than October 19, 1998.

5. David Rusoff has been appointed to preside over and
conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by c;ﬂﬁ;aééy%gégsquﬁdéégzx
CINDY E- KIN, Chairperson

Reviewed by:

N A 4

Jofin F. North, Rule Reviewer

Certified to the Secretary of State August 31, 1998.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
OF PROPOSED AMENDMENT

In the matter of the
amendment of ARM 17.24.101

through 17,24.103, 17.24.108, AND REPEAL
17.24.115 through 17.24.119,

17.24.121, 17.24.128,

17.24.129, 17.24.132 through

17.24.134, 17.24.136, (Hard Rock)

)
)
)
)
)
)
)
17.24.137, 17.24.140 through )
17.24.146, 17.24.153, )
17.24.159, 17.24.165, )
17.24.181 and )
17.24.185, and the repeal of )
17.24.151 and 17.24.162 }
pertaining to hard rock )
mining reclamation )

TO: All Interested Persons

1. On October 2, 1998, at 1:30 p.m., the board will hold
a public¢ hearing in Room 111 of the Metcalf Building, 1520 East
Sixth Avenue, Helena, Montana, to consider the proposed
amendment of ARM 17.24.101 through 17.24.103, 17.24.108, 17.24.115
through 17.24.119, 17.24.121, 17.24.128, 17.24.12%, 17.24.132
through 17.24.134, 17.24.136, 17.24.137, 17.24.140 through
17.24.146, 17.24.153, 17.24.159, 17.24.165, 17.24.181
and 17.24.185 and the repeal of 17.24.151 and 17.24.152
pertaining to hard rock mining reclamation.

The board will make reasonable accommodations for persons
with disabjlities who wish to participate in this hearing. If
you need an accommodation, contact the department no later than
5 p.m., September 23, 1998, to advise us of the nature of the
accommodation you need. Please contact the board at P.0O. Box
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

2. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

17.24,101 GENERAL_PROVISIONS {1) and (2) Remain the
same.

(3) A small miner who signs an agreement dJdescribed in
82-4-305, MCA, and does not violate the Act and this
sub-chapter, is excluded from certain the-ether requirements of
the Act as they relate to mining, except as noted in 82-4-305433

, MCA. See definition of "small miner" in ARM
17.24.102. RAll exploration operations, regardless of size, must
comply with the requirements of 82-4-331 and 82-4-332, MCA, and
ARM 17.24.103 through 17.24.107. See definitions of
"exploration" and "mining" in ARM 17.24.102.
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(4) The Act is not applicable to:

(a) any person ggggggg &E m1glgg ;; }Elgs if the ex
11 . e 1 i mi s EE it le i
amounkt~neot—excceding—H100—per —year iner’'s ions a

activities do not;
{i) uge motorized excavating eguipment:
{ii) use blasting agents;

{iij isturb more than 100 square t.or 50 cubi rd
of material per site;
iv) leave digturbed reclaimed age sites
defined in 17.24.102(8)that a than 1 mi rt;:
v use a ion_dredge wi an _intake more tha
inches in diameter; and
vi opera a sguction dredge beyond_ the area of

streambed that _is naturally under water at the time of

operation; or

a pers who allow ther pers nagage i ini
activities on land owned ox controlled by that person, if those

activities cumulatively meet the requirements of {(a) above.

(5) Remains the same.

(6) Ag  used in this sub-chapter, the term "operator"
includes a licensee, permittee, and a small miner. The Act
covers the operator' s, permitteets—or—lieengeels employees and
agents as well as subcontractors and the subcontractor'’s
employees and agents. The gperator permittee; -or-licensee ig
liable for violations of the Act by its employeesL agents and
subcontractors (drilling, congstruction, maintenance or
otherwise) and the subcontractor’s employees and _agents when
they are working on the project for which the permit or license
wag issued or which is subject to an exclusion.

(7) Remains the same.

AUTH: 82-4-321, MCA; IMP: 82-4-305, 82-4-309, 82-4-320,
82-4-331, 82-4-332, 82-4-335, 82-4-361 and 82-4-362, MCA

17.24.102 DEFINITIONS Ags used in the Act and this
sub-chapter, the following definitions apply.

(1) and (2) Remain the same.

(3) "Amendment" is defined in 82-4-303(2), MCA, and means,
for the purposes of this sub-chapter, a change in an approved
plan of operations that is not a revision.

(4) through (6) Remain the same.

(7) "Collateral bond" means an indemnity agreement for a
fixed amount, payable to the department, executed by the
operator permittee and supported by the deposit with the
department of cash, negotiable bonds of the United States (not
treasury certificates), state or municipalities, negotiable
certificates of deposit or an irrevocable letter of credit of
any bank organized or authorized to transact business in the
United States.

{8} r"Disturbed and unreclaimed surface" means, as used in
the definition of "small winer" and ARM 17.24.101 (4), land
affected by mining activities, including reprocessing of tailing
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or waste material, that has not been restored to a continuing
productive use, with proper grading and revegetative procedures
to assure:

(8) (a) through (d) Remain the same.

(9) "Exclusion" means a statement filed by a small miner
pursuant to 82-4-305, MCA.

(9) and (10) remain the same in text, but are renumbered
(10) and (11).

43+ (12) "Mineral" means any ore, rock or substance,
other than oil, gas, bentonite, clay, c¢oal, sand, gravel,
phosphate, gcoria or uranium, taken from below the surface or
from the surface of the earth for the purpose of milling,
leaching, concentration, refinement, smelting, manufacturing, or
other subsequent use or processing or for stockpiling for future
use, refinement or smelting.

(12) through (19) remain the same in text, but are
renumbered (13) through (20).

426+ (21) "Revision" means=+

e a majer-amendment change to an operating permit that

xempt under B2-4-342, MCA from the requirement to prepare an
vironmenta ggessment or environ al impagt statement-.

(21) Remains the same in text, but is renumbered (22).

22+ (23) "Small miner" means, as defined in 82-4-303, awny
person—tirm—or—cerporationr that engagesd in the business of
mining or reprocessing of tailings or waste materialg and. who

meets the following criteria:

A small miner ma ot hol n_o eratin rmit under

-4-335 except for a small wminer's cyani rmit or a permit
igsued pursuant to 82-4-335 that does not exceed 100 acres Any
guch permit may be amended to add new disturbance areas, but the

total area permitted for disturbance may not exceed 100 acres at
any time.
(b} A small miner that may c¢onduct:
+a)—does—net—remove£from-the—earth—during any—ealtendar
year-material—in-excess of -36,560—ochort—teons—inthe aggregater
and—eonductn+
(1) ap mining operation that resultgimg in not more than

5 acres of the earth’s surface being disturbed and unreclaimed;
[o2

(i1) two wiming operations that whieh disturb and leave
unreclaimed less than 5 acres per operation if —prewiding the
respective mining properties are the only operations engaged in
by the person—firm—eor—eorporatien- and are at least 1 mile
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apart at their closest point., ——eand-not—operated—simultancously

7 The
de t 8 in in £ area v b
Qperation:
i) exc c 8 e i
1 1 v
r be co c o_cer [}
tifi the in wrij t e ir
hav h in in us wil ntai ad
minjing ceases; and
i lud 8 W] ers
ubmi d 1 the ment e t o
im; tota recl ion with i
he 1 ion of the ad_and specification hich w

be congtructed.

~ {23) and (24) remain the game in text, but are renumbered
(24) and (25).
AUTH : 82-4-321, MCA; IMP: 82-4-303, 82-4-305, 82-4-309,
82-4-310, B82-4-331(2), MCA

17.24.103 EXP TION LICENSE--APPLICAT AND C ION.

(1) Remains the same.

(2} On approval by the department, the applicant will be
isgued an exploration license renewable annually on application
and payment of the renewal fee. The license must not be renewed
if the applicant is held by the department to be in any
violation of the Act or rules and regulations promulgated by the

board.
(3} and (4) Remain the same.
AUTH: 82-4-321, MCA; IMP: 82-4-332, MCA
17. .108 EXPLO ION LAMA' DEFE. D (1) Remains

the same.

(2) The licensee shall comply with the following
conditions of a reclamation deferral:

(a} a current exploration license shall be maintained;

{b) a current and adequate bond shall be maintained;

{(c) the licensee ghall be actively pursuing an operating
permit or h iled i i

(d) the licensee shall observe any interim monitoring or
reclamation requirements as may be reasonably required by the
department.

(3) The department shall cancel the deferral and issue an
order to reclaim if the licenseg fails to meet any of the
conditions outlined in (2) of this rule, listed above.

AUTH: 82-4-321, MCA; IMP: 82-4-331, B82-4-332 and 82-4-338,
MCA

17.24,1165 RECLAMATION PLANS (1) The definition of
reclamation plan (82-4-303(14) (a}, MCA) lists nine
considerations which "to the extent practical at the time of
application" must be included in the plan. Using the same

letter headings as in the above-referenced definition, the
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following are the beardis standards for each of the required
provisions that must be included in the plan:

(1) Remains the same, but is renumbered (a).

(a) through (c) Remain the same, but are renumbered (i)
through (iii).

4+2)- {(b) With the use of cross-sections, topographic maps
or detailed prose, the proposed topography of the reclaimed land
must be adequately described. As specific situations warrant,
proper grading must provide for adequately designed contour
trenchea, benches and rock-lined channelways on disturbed areas.
The applicant must gubmit evidence to assure the department
board that upon partial or complete saturation with water,
graded fill, tailings or spoil slopes will be stable. The
proposed grading methods must be described. Where practicable,
soil materials from all disturbed areas must be stockpiled and
utilized.

433 1gl To the extent reasonable and practicable, the
gperator must establish vegetatlve cover commensurate
with the proposed land use specified in the reclamation plan.
Should an initial revegetation attempt be unsuccessful, the
operator permittee must seek the advice of the department beafd
and make another attempt. The second revegetation operation,
insofar as possible, shall incorporate new methods necessary to
reestablish vegetation.

4} (d) Where operations result in a need to prevent acid
drainage or sedimentation, on or in adjoining lands or streams,
there shall be provisions for the construction of earth dams or
other reasonable devices to control water drainage, provided the
formation of such impoundments or devices shall not interfere
with other landowner’'s rights or contribute to water pollution
(as defined in 75-5-102, MCA).

(5) through (11) Remain the same, but are renumbered (e)
through (k).

4323 (1) Al]l final grading shall be made with non-noxious,
nonflammable, noncombustible solids unless approval has been
granted by the department beard for a supervised sanitary £ill.

(13) Remaing the same, but is renumbered (m).

4 (n) In a reclamation plan accowpanying an—applieation
for—operating—permit, the applicant shall provide the department
board with suff101ent1y detailed information regarding method(s)
of disposal of mining debris, including mill talllngs, and the
location and size of such areas,

(15) and (16) Remain the same, but are renumbered (o) and (p).

4a) (i) the relocation channel shall be of a length equal
to or greater than the original channel, unless the department
beard after consideration of the local circumstance shall grant
a variance;

{(b) through (d) Remain the same, but are renumbered (ii)
through (iv).

(17) Remains the same, but is renumbered (q).

+ay (i) outline of the area to be disturbed in the first
permit year of operation;

(b) through (d) Remain the same, but are renumbered (ii)
through (iv).

(18) Remains the same, but is renumbered (r).

AUTH: B2-4-321, MCA; IMP: 82-4-335, B2-4-336, MCA
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7.24.116 RATIN T: APP ION REQUIREMEN

(1) Applicant must obtain an operating permit for each
mine complex on a form prescribed by the department

(2) (a) through (d) Remain the same.

(2) (e) provide a reclamation plan that meets the
requirements of 82-4-336, MCA, and this sub-chapter the—rules-of
the—board

AUTH: 82-4-321, MCA; IMP: 82-4-336, MCA

17.24.117 PERMIT CONDITIONS (1) through (1) (a) (ii) Remain
the same.

(1) (b) If the department issued the permit because the
applicant was maintaining a gocd faith direct appeal in
accordance with 823-4-335, MCA, the permittee will immediately
submit proof upon resolution of the appeal that the violation
has been or is being corrected to the satisfaction of the
regulatory agency or the permittee will cease operations.

(1) (c) Remains the same.

AUTH: 82-4-321, MCA; IMP: 82-4-335, 82-4-336 and B2-4-351,
MCA

17.24.118 ANNUAL REPQRT (1) Each permittee
shall file copies of an annual report with the department within
a time period specified in 82-4-339, MCA, until such time as
full bond is released. No less than 30 days prior to the permit
anniversary date for the annual report, the department shall
notify the permittee in writing that an annual report is due.
(2) through (11) Remain the same.

1 Each_ annual re must _include t ame
ergonnel for mainten e and monitori if oper.
shut down,

(12) through (14) Remain the same in text, but are
renumbered (13) through (15).
AUTH: 82-4-321, MCA; IMP: 82-4-335 through 82-4-339, B2-4-362,
MCA

17.24.119 PERMIT AMENDMENTS (1) An application for a
major amendment that—is—net-a-rewvisieon mudt:

(1) (a) through (f) Remain the same,.

(2) For an application for a major amendment ehat—ie—not
a—~rewieion, the department shall implement the application,
notice and hearing requirements for new permits pursuant to
82-4-337 and 82-4-353, MCA, and prepare necessgary environmental
analyses pursuant to the Montana Environmental Policy Act.

(3) An application for a minor amendment that—is—net—a
revigsion must:

{a) through (f) Remain the same.

{(4) For a minor amendment that-ig—ea—net—a-revigien, the
department shall not implement the application, notice and
hearing requirements for new permits pursuant to 82-4-337 and
82-4-353, MCA. The department shall provide the permittee with
a notice of decision on the adequacy of the minor amendment
application within 30 days of receipt of the application.
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AUTH : 82-4-321, 82-4-337 and 82-4-342, MCA; IMP: 82-4-337 and
82-4-342, MCA

17.24.121 PERMIT REVIEWS (1) through (5) Remain the
same.

{(6) A modification must be submitted in the form of an
amendment or a revigion and the department shall process the
applicant’s submittal in accordance with ARM 17.24.119 or
17.24.120.

AUTH : 82-4-321, MCA; IMP: 82-4-337, MCA

7.24.128 SPECTIONS: FREQUENCY, METHOD D_REPORTING
(1) and (1) (a) Remain the same.
(1) (b) at least enee-per—guarter three times per year
for each active operation that:
(1) (b) (1) through (3} Remain the same.
AUTH: 82-4-321, MCA; IMP: 82-4-337 and B2-4-339, MCA

7 .129 INSPECT S: RESPONSE TQ CITIZEN COMPLAINTS

(1) Any person may request an inspection by the department
of any operation by furnishing the department with a signed
statement, or an oral report followed by a signed statement,
giving the department reason to believe that there exists a
violation of the Act, the rules adopted pursuant thereto, the
permit, the license, or the exclusion; or that there exists a
condition or practice that creates an imminent danger to the
public or that is causing or can be reasonably expected to cause
a significant, imminent environmental harm to land, air, or
water resourcea. The statement must identify the basis for the
allegation or provide c¢orroborating evidence. The statement
mugt be placed in the pexrmitteels alleged violator’'s file and
becomes a part of the permanent record. The identity of the
person supplying information to the department must remain
confidential with the department, if requested by that person.

(2) and (3) Remain the same.
AUTH: 82-4-321, MCA; IMP: 82-4-337, B82-4-354, MCA, and
Article II, Sec. 9, Montana Constitution

7.24.132 NFORCEMENT: PROCESSING OF VIQLATIONS AND
N. IES (1) Except as provided in (4) of this rule, the
department shall issue a notice of pereemplianee violatiopn, if
a violation of the Act, this gub-chapter, or the permit,
license, or exclusion 1is identified as a result of any
inspection. The notice shall must be served by eertified-mail
and shal} must state that the violator, may, by filing a written
response within 15 days of receipt of the notice, provide facts
to be congidered in further assessing whether a violation
occurred and in assessing the penalty.

(2) Within 30 days after issuance of the notice of
noneemplianee violation, the department shall serve a statement
of proposed penalty. :
; - £ b

) ; : £ . i i : c
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(3) The person may, within 20 days of gervice reeeipt of
the statement of proposed penalty, respond in writing to the
statement and may request an informal conference, a contested
case hearing, or both, on the issues of whether the violation
oceurred, whether the abatement ordered by the department is
reasonable, and whether the penalty proposed to be assessed is
proper.

(4) Whenever an authorized representative of the
department observes a minor violation that clearly does not
represent a potential harm to public health, public safety, or
the environment and clearly does not impair administration of
the Act or this subchapter, the representative may issue a 36—
day—ﬂeétee violation letter to the person. The netiee violation

letter must describe the violation and how the v1olat10n can be
corrected. If within 10 days,

the violation has been
corrected, the department shall waive the imposition of penalty.
If the persen—deoes—not—provide—that documentation v1olat;gg ig
not corrected within 10 days, the department shall issue a
notice of neneowmplianee violation pursuant to (1) of this rule.

(5) If a contested case hearing has not been requested,
the department shall make findings of fact, issue a written
decision, and order payment of any penalty as provided in
82-4-361, MCA. If a contested case hearing has been requested,
the beard—ef—eavironmental—review ggpg;;mgg_ shall hold a
hearing; and make the findings of fact+; issue the decisions;
and,_ if a violation is found, order payment of any penalty, as
provided in 82-4-361, MCA,

AUTH: 82-4-321, MCA; IMP: 82-4-337, 82-4-339 and 82-4-361,
MCA

17.24.133 ENFORCEMENT: ABATEMENT OF VIOLATIONS ERM
SUSPENSION (1) Except when the violation has already been
abated, the department shall issue an abatement order with any
notice of nencemplianee violation or suspension order.

(2) Remains the same.

(3) Each abatement order shall identify a time frame for
completion and may be extended only if the violator permittee
documents good cause for extension and the department finds in
writing that good cause exists.

(4) Within 30 days of notification by a wviolator
that an abatement order has been satisfied, the department shall
inspect or review the abatement and determine whether or not the
abatement order has been satisfied. The department shall notify
the violator permittee of its determination.

{5) The director shall immediately issue an order
sugpending the license or permit or for each violation of the
Act, this sub-chapter, ex the license, or the permit that is
creating an imminent danger to the health or safety of the
persons outside the permit area.

(6) The director may, after opportunity for an informal
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conference, suspend a permit or license or for a violation of
the Act, this sub-chapter, or the licenge or permit that:

(6) (a) through (c) Remain the same.
AUTH: B82-4-321, MCA; IMP: 82-4-357, 82-4-361 and B2-4-362, MCA

7.24.13 NFORCEM; ; ASSESSM AND WA OF PENALTIE
(1) i
tolati ' 3 ) Followi : o h
department shall consider the following factors in determining
w instit an ministrativ ivil penalty acti and
in determining the amount of penalty for the violation;

the nature, extent and gravity of the
violation. The nature of the violation must be characterized ag
either actually or poteptially resulting in_harm to publig

health or gafety, the environment, or as impairing the
department’s administration of the act. This penalty must be
determined as follows:

(i) If the violation created_ a situation in whigh the

e public the environment was or could
v up t 000 may b ssessed ependi upo
and gravi of such T If e violation c¢reated
imminen a r to e health afety of the public or
cauged gignificant actual environmental harm, up to $5,000 may
be assessed,
{ii) In the case of a violatign of an_ administrative
t t 1,0 may be as sed depending on t exten
vit he vio ion. Vi ion of an admini tiv
t involve actual o otential harm to publi
th afe [o he vironment,

(b) he—agscaomen = sexriousness 2 N
eithers the degree of negligent
or willful conduct invelved, if any. In addition to the amount

d u 1} (a a violation ipvolvin egligent or

ul c on ar he violator may be assessed u

0 di n the e of ligence.

—————+¥+74%ijée—§ab%ée—heQ}EhTTpu§Lée—ga%e&y—ef—eﬂﬁéfeﬂmenev
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the violator’s recent history of prior
violations. In addition the amoun agpessed under

and (1) (b), $50 may be assessed for each notice of violation
issued ip the Jast 3 years; $250 may be assessed for each

suspension order issued in_ the last 3 vyears, A notjge of

violation or suspension order that is not resglved or th ha
een vacated must t be unted.
(d) F£—theperson abates—the—violatieon—in an adequate

or. miti e the violati or itg impac T 200 ma
dedu d from the tota enal assegge ependi on t mou,
of time ne o) ffort volupntarily expend an he de
uccess, This includes mitigating the violation before_ the tim
set in the abatement order No amount may be deduct
corrective action conducted by the violater in a merely adeguate
manner pursuant to a department permit, notjige or order.

e 7 ota

7 - Notwithstanding the provisiong of (1) (a)
through (1) (d), the department may not assess a penalty that ig
less than $100 or more than $1,000 except that for a violati
that created an imminent danger to the health and safety of the
public, the maximum penalty ig $5,000.
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ef-yiglation-
io e penalt or the vi i the
departwent may assess @ penalty for each day on which the
jc ition ¢ ituting the violation continues. _Th
penalty for each day must be equal to the penalty for the
violation.
(3)
penaltty based—on—the fellewing—eriterias+ The department shall
determine any economic benefit or savings that the violator
ined a result of vi tion i the best information
reagonably available to it at the time of calculating the
penaltieg. If the amount of penalties calculated pursuant to (1)

and (2) ig less than the economic benefit or sgavings, the
department ghall increase the penalty to egual the lesser of:

onomic benefit or savings; or

(b) the total maximum penalties for the violation and days

vi i egsable under (1) (e).

uﬂﬁi%wthe_appea}—%e—fese}veér If the v1olator is unable to
immedjately pay the full penalty amount, the department may

lace vi or on a payment schedule with interest on the

d balance at_th ate assessed by the Montana department of

revenue on income tax due. The department may secure the
8 d with a promisgory not collateral, or both.

2 (5) The department may waive or modify the penalty if
it finds the penalty demonstrably unjust or demonstrably
inadequate as a deterrent. The department shall set forth the
basis for waiver or modification in writing ingcluding the
congideration of any other matters that justice may require in
addition to those factors desgribed in this rule. The
department may not waive or reduce the penalty for the sole
reason that a reduction in the penalty could be used to offset
the costs of abatement.

AUTH: 82-4-321 and 82-4-361, MCA; IMP: 82-4-361, MCA

17.2 6 NOTICES AND DERS: ISSUANCE AND SERVICE

(1) A notice of rencomplianee yjiglation, statement of
proposed penalty, or an abatement, suspension, or revocation
orxder, an order to reclaim, and other orders issued pursuant to
the Act must be served upon the person to whom it is directed
promptly after issuance by:

(a) tendering delivering a copy of the notice, statement
or order in person to the violator permittee; or

(b) sending a copy of the notice, gtatement or order by
certified mail to the viglator permitkee at the address on the
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violator’s application for a ljgense or permit or exclusion.
(2) Service is complete upon tender of the notice,

stgtemgg; or order éeeameﬁe i erson Servi mail
upon deposi in the U S. mail reifj 08

pr gga;d, ag get forth above and is not incomplete because of

refusal to accept.

AUTH : 82-4-321, MCA; IMP: 82-4-34]1, B2-4-357, 82-4-361 and

82-4-362, MCA

17.24.137 NOTICES AND ORDERS: EFFECT (1) Remains the

same.

(2) 1If a suspension order will not completely abate the
imminent danger to the health or safety of persons outside the
permit pr licenge area in the most expeditious manner physically
possible, the director or his authorized representative shall
impose affirmative obligations on the person to whom it is
isgsued to abate the condition, practice, or violation. The
order must specify the time by which abatement must be
accomplished and wmay require, among other things, the use of
exigting or additional personnel and equipment.

(3) Remaing the same.

(4) 1If a permit or license has been suspended or revoked,
the operator or licensee may not conduct any operations or
prospecting en—the—permit—ares pursuant to the permit or license
and shall:

(4) (a) and (b) Remain the same.

AUTH: 82-4-321, MCA; IMP: 82-4-361 and B2-4-362, MCA

17.24.140 BONDING: DETERMINATION QOF BOND_ AMOUNT (1) The
department shall require submission of bond in the amount of the
estimated cost to the department if it had to perform the
reclamation, c¢ontingency procedures and associated monxtorlng
activities required of an__operator subjegt to bonding
requirements permittee under the Act, the rules adopted
thereunder, and the permit, Jlicenge or exclusiog. This amount
is based on the approved permit, license or any exclugion and
shall include:

(1) (a) Remains the same.

(1) {b) the additional estimated costs to the department
which may arise from additional design work, applicable public
contracting requirements or the need to bring personnel and
equipment to the pexmit gperating area after its abandonment by

the permittee operator; and
(1) (c) through {(2) (b} Remain the same,
{(3) An incremental bond proposal must not be accepted if

the permittee gperator has received a bonding noncompllance,
notice of nonecempliance violation for exceeding the small miner
or other acreage limitations, or a notice of nencompliance
violation for conducting activities outside the permit bonded
operating area. This prohibition does not apply if the
i violation is vacated or if a court rules feels

that a violation did not occur.
(4) BAn operator permittee may submit bond higher than the

MAR Notice No. 17-082 17-9/10/98



~2388~

amount required by the department. The extra amount remains
unobligated to any disturbance until applied against
disturbances which result from additional activities approved
under an operating permit, license, or exemptior exclusion.

{(S) Remains the same.
AUTH: 82-4-321, MCA; IMP: 82-4-338, MCA

17.24.141 BONDING: ADJUSTMENT OF AMOUNT OF BOND (1) and
(2) Remain the same.

(3) The department shall notify the operator permittee of
any proposed bond adjustment and provide the operatori—leenseer
er—esmall-miner an opportunity for an informal conference on the

adjustment.

(4) For bond reduction requests by the operator —permittee
for release of undisturbed land, the ggg;@tor—pefmtfbee shall
submit a map of the area in question, revise the appropriate
active permit gperation maps and document that the area has not been
disturbed as a result of previousiy—permitted pperating
activities. The department shall then conduct an inspection of
the proposed area before responding to the request.

(5) An operator permittee or an interested party may
requesgt an adjustment of the required performance bond amount
upon submission of evidence to the department demonstrating that
the method of operation or other circumstances will change the
estimated cost to the department to complete the reclamation,
contingency procedures, or monitoring activities and therefore
warrant a change in the bond amount.

AUTH: B2-4-321, MCA; IMP: 82-4-338 and 82-4-342, MCA

7. BONDING: REPLACEMEN' BOND (1) The
department may allow an gperator permittee to replace existing
surety or collateral ‘bonds with other surety or c¢ollateral
bondg, if the liability that has accrued against the gpperator

amall—mine is transferred to such replacement bonds.

(2) The department may not release an existing performance
bond until the operator permittee has submitted and the
department has approved an acceptable replacement performance
bond. A replacement of performance bond pursuant to this rule
does not constitute a release of bond under 82-4-338, MCA.
AUTH: 82-4-321, MCA; IMP: 82-4-338, MCA

17.24.14 BONDING; _FORM OF BOND (1) Remains the same.
(2) Liability under any bond, including separate bond
increments and indemnity agreements applicable to a single
operation, must extend to the entire bonded permit area.
AUTH : 82-4-321, MCA; IMP: 82-4-338, MCA

17.24.144 BONDING: SURETY BONDS (1) through (1) (d)
Remain the same.

(e} The surety bond must provide a mechanism for the
surety company to give prompt notice to the department and the
cperator permittee of:
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(1) (e} (i) Remains the same.

(1) {(e) (ii) cancellation by the operator permittee; and

(1) (e) (1ii) Remains the same.

(1) (£) Upon incapacity of a surety by reason of
bankruptcy, insolvency or suspension or revocation of its
license, the gperatpr permittee shall be deemed to be without
bond coverage and shall promptly notify the department in the
manner described in the bond. The department, upon
notification, s8hall, in writing, notify the operator of a
reasonable period, not to exceed 90 days, to replace bond
coverage. If an adequate bond is not posted by the end of the
period allowed, the operator pe*m*b%ee shall cease mineral
extraction, and—ehall comply with the provisions of 82-4-336(1),
MCA, and shall immediately commence reclamation in accordance
with the Act, this sub-chapter and the reclamation plan. Mining
operations must not resume uhtil the department has determined
that an acceptable bond has been posted.

(1) (g) Remains the same.

AUTH: 82-4-321, MCA; IMP: 82-4-338, 82-4-341 and 82-4-360,
MCA

17.24.145 BONDING : CERTIFICATES OF DEPOSIT (1) The
department may accept as bond an assignment of a certificate of
deposit in a denomination not in excess of $100,000, or the
maximum insurable amount as determined by FDIC and FSLIC,
whichever is less. The department may not accept a combination
of certificates of deposit for % one gperator permittee on I one
institution in excess of that limit.

(2) Remains the same.

(3) The department shall require the operator
to deposit gufficient amounts of certificates of deposit, to
agsure that the department will be able to liquidate those
certificates prior to maturity, upon forfeiture, for the amount
of the bond required pursuant to ARM 17.24.140 and 17.24.141.

(4) Remains the same.

AUTH: 82-4-321, MCA; IMP: 82-4-338, MCA

17.24.146 . _BONDING: LETTERS OF_CREDIT (1) Remains the
same.

(2) If the department determines that the bank has become
unable to fulfill its obligations under the letter of credit,
the department shall, in writing, notify the operator permittee
and specify a reasonable period, not to exceed 90 days, to
replace bond coverage. If an adequate bond is not posted by the
end of the period allowed, the gperator permittee shall cease
mineral extraction and shall comply with the provigiona of
82-4-341, MCA, and shall immediately begin to conduct
reclamation operations in accordance with the Act, this
sub-chapter and reclamation plan. Mining operations must not
resume until the department has determined that an acceptable
bond has been posted.

AUTH: 82-4-321, MCA; IMP: 82-4-33B, 82-4-341 and 82-4-360,
MCA
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17.24.1%3 GENERAL COMPLIANCE (1) -The operator liecensee
shall comply with all federal and state laws, and such rules and
regulations as are promulgated by the poard ecemmissien under
£hio the Aact.
AUTH: 82-4-321, MCA; IMP: 82-4-336, MCA

17.24.159 BLASTING O TIONS: ORDERS QF THE DEPARTMENT

(1) 1f the department it determines that the preponderance
of evidence indicates that property damage or safety hazards are
or were caused by blasting associated with exploration or mining
activities by an operator, the department ghall issue an order.
In the event the order is not complied with, the department
shall jisgue implemeﬂe an ﬂeaeemp}*aﬂee—ﬁfeeedafes———?he order
must imposeing requirements reasonably necessary to prevent
property damage or safety hazards.

(2) Remains the same.
AUTH: 82-4-321, MCA; IMP: 82-4-356, MCA

17.24.165 MILLS AND REPROCESSING OPERATIQONS: DEFINITIONS

As used in this sub-chapter and the Act, unless the context
clearly indicates otherwise, the following additional
definitions apply:

(1) through (8) Remain the same.

(9) "Reclamation to the extent practicable and feasible"
means, with regard to reprocessing of waste rock and tailings:

(a) where waste rock and tailings have previously been
reclaimed under the Act and this gub-chapter part, compliance
with the standards set for an operating permit;

(b} where waste rock and tailings have not previously been
subject to the reclamation requirements of the Act and this

ter part and are to be redisturbed under the proposed

permit, the following:

(9) (b) (1) through (vi) Remain the same.
AUTH: 82-4-321, MCA; TIMP: 82-4-335, B2-4-336 and 82-4-337,
MCA

17.24.3181 SMALL MINER PLACER AND DREDGE BONDING

(1}4a+ A small miner who operates a placer or dredge mine
shall post a $510,000 bond unless the department approves a
lower amount based on the criteria below or unless it is
documented that a bond for reclamation is posted with another
government agency.

{b) and (c) Remain the same, but are renumbered (a) and (b).

A_small miner placer dredge mine operator that

posted a bond with the department prior to May 15, 1997, for a
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mine is not reguired to post a bond in excess 5 fo hat
mine.

(2) The department shall reduce the required bonding
amount. if the small miner submits an operating plan documenting
that the cost of reclamation to the department would be less
than $8£10,000. The information needed to make such a
determination includes the follewing:

(2) (a) through (g) Remain the same.

AUTH: 82-4-321, MCA; IMP: 82-4-305, MCA

17.24.18% SMALL MINER CYANIDE APPLICATIQONS (1) A small
miner proposing to operate cyanide-processing facilities and a
mine under a small miner exemption must continue to meet the
criteria for a small miner exemption under 82-4-305, MCA,
congerning the mining fef—%he operatxon The tetal acreage

eommitted—te d urbe ore-procegsing ggg;gglgg
and e} ered b the o eratln e mit ursyant 82-

MCA, is excluded from the 5 acre limit, mtﬂtﬂg~m&s&mrema+ﬂ
w%%h&ﬂ—ﬁhe—aefeage—%imi%aE*eﬂ6—e6ﬂE&iﬂ€d—iﬂ—8€—4—3€3——ﬂ€ﬁ—

(2) through (4) Remain the same.
AUTH: 82-4-321, MCA; IMP: 82-4-305 and B82-4-335, MCA

3. ARM 17.24.151 and 17.24.152 as proposed to be repealed
may be found on page 17-1880 of the Administrative Rules of
Montana.

AUTH: 82-4-321, MCA; IMP: 82-4-336, MCA

4. The Board is proposing the amendments above to
implement the various acts amending the Hard Rock or Metal Mine
Reclamation Act ("Act") passed by the Legislature. In Chapter
204, Laws of 1995, the Legislature amended the language
pertaining to the scope of activities that are guaranteed by the
performance bond gsubmitted under the Act. 1In Chapter 418, Laws
of 199%, and Chapter 273, Laws of 1997, the Legislature
transferred to the Department of Environmental Quality certain
functions that it had previougly vested in the Board of Land
Commissioners or the Board of Environmental Review.

In Chapter 271, Laws of 1997, the Legislature gave the
Department prosecutorial discretion to determine whether to
institute a proceeding for civil penalty and specified the
criteria that the Department is to use in the exercise of this
discretion. In Chapter 272, Laws of 1997, the Legislature made
a number of revigions in the Act relating to small miners and
recreational miners. Mosat of the proposed changes would modify
the rules to conform with these changes in the Act. In
addition, the board is proposing additional "housekeeping"
changes to the rules for clarification, and to correct
typographical and other errors.

Rule 17.24.101: In section (3) the phrase "does not
violate the Act and this sub-chapter" and the word "certain" are
added to clarify the rule and provide notice of the requirement
in 82-4-305, MCA, that a small miner wmust comply with the
applicable portions of the Act to retain the small miner status
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and may be subject to bonding, reclamation, penalty and other
relevant portions of the Act.

Section (4) is changed in response to the legisglation
passed in Chapter 272, Laws of 1997, modifying the recreational
miner exemption. The amendments grant an exemption for
recreational miners on the basis of mining methods and disturbed
areas rather than mining as a hobby or a valuation of the
collected rock samples.

In Section (6) the term "operator" is defined to include a
licensee, a permittee, and a small miner. The term "operator"
has been defined to also cover the operator’s and
subcontractor’s agents. The change is proposed because small
miners c¢an be operators under the Act and subject to certain
provisiong thereof just as permittees and licensees are. The
change also recognizes that the law holds an operator liable for
the actions of its agents as well as its employees and
subcontractors.

Rule 17.24.102: In 8ection (3} the definition of
"amendment " is changed by the addition of the phrase “that is
not a revision" to provide that an amendment to a plan of
operationsg ig distinctly different from a revision to a plan of
operations under these rules. This change is part of the
changes made to 17.24.119. The purpose of these changes is to
make the requirements relating to amendments and revisions more
understandable. No substantive change in the requirements is
proposed.

Section (7) defining "collateral bond" is changed by the
deletion of the word "permittee" and the addition of the word
"operator" in its place to reflect the fact that licensees and
small miners may also be subject to bonding under the Act.

In Section (8) the definition of "disturbed and unreclaimed
surface” has been changed by the addition of the phrase "and ARM
17.24.101(4)" to permit the definition to be used in connection
with the definition of a recreational miner in ARM 17.24.101(4)
and Ch, 272, Laws of 1997,

A definition of "exc¢lusion" has been added because that
term is used throughout the rule to refer to the small miner
exclugion,

Section (11) defining "mineral" is amended to include the
word “scoria" to clarify the fact that scoria is not a mineral
subject to the Act. The mining and reclamation of scoria is
covered by the Opencut Mining Act under 82-4-403(7), MCA.

In Section (20} the definition of "revision" is amended.
See rationale for amendment to section (3).

Section (22) defining "small miner" has been amended to
conform it with the 1997 Legislature’'s amendment of the
definition of that term in section 1 of Chapter 272, Laws of
1997.

Rule 17.24.103: In Section (2) an amendment is made to
reflect that the Board, and not the Department, promulgates
rules under the Act.

Rule 17.24.108: In Section (2) the words "or exclusion"
have been added to take into account that the holder of an
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exploration license may be pursuing a small miner exclusion
instead of obtaining an operating permit.

Rule 17.24.115: Amendments replacing the term "board"
with the term "department" have been made throughout the rule.
The existing language was correct because the Act . was
administered by the Department of State Lands, which was headed
by the Board of Land Commissioners and because the Act used the
term "Board". It is now incorrect because the Board of
Environmental Review is not the head of the Department of
Environmental Quality and the Act has been changed. The term
"operator" has been substituted for ‘"permittee" because
exploration 1licensees and small miners have to submit
reclamation plans and file reports under certain circumstances.
The references to the "Montana Water Pollution Control Act" has
been replaced with a reference to the statute that contains the
definition of water pollution. The water quality statutes are

not called the Montana Water Pollution Control Act. Other
changes are not gubstantive.
Rule 17.24.116: Amendments replacing the terms "board"

with "department" have been made to reflect that the Department
administers the Act. Replacement of "the rules of the board"
with "this sub-chapter" is made for clarification.

Rule 17.24.117: An amendment replacing the terms
"83-4-335, MCA" with "82-4-335, MCA" has been made to correct a
typographical error.

Rule 17.24.118: In Section (1) an amendment replaces
the term “"operator" with ‘“permittee" to conform to the
requirements that only holders of operating permits are required
to submit annual reports pursuant to ARM 17.24.118.

A new Section (15) has been added to require that each
annual report include the nameg of key personnel for maintenance
and monitoring if the operation is shut down. The Board is
proposing this amendment in order to allow the Department to
expeditiously determine whether an operation that is shut down
is being maintained so that environmental harm does not occur.

Rule 17.24.119: See explanation of amendment to
17.24.102(3).

Rule 17.24.121: See explanation of amendment to
17.24.102(3).

Rule 17.24.128: In Subsection (1)(b) an amendment is

made to require the Department to perform inspections of active
mines at least 3 times a year rather than once per quarter,
This change is made because many active mines are located in
mountainous regions that are either closed during the winter
months or are not easily accessible. The change gives the
Department the flexibility to inspect mines at times of the year
which are most efficient for the enforcement of the Act.

Rule 17.24.129: In Section (1) an amendment was made
adding the phrase "the license, or the exclusion" to require the
Department to act on requests from the public to inspect
exploration and small miner’'s operations as well as operations
conducted pursuant to operating permits. The word "permittee’s"
was replaced with the phrase "alleged violator’s" to recognize

MAR Notice No. 17-082 17-9/10/98



-2394-

that licensees, small miners and recreational wminers, as well as
permittees may violate the Act.

Rule 17.24.132: In Section (1) the word "noncompliance"
has been replaced by "violation". This change is made for
purposes of consistency with the Department’'s other programs.
The prefix "sub" has been added to "“chapter" to correct an
error. The phrase "by certified mail® has been deleted to avoid
redundancy since the matter of proper service 1is covered in
detail in ARM 17.24.136.

Section (2) is amended by replacing "noncompliance" with
"violation". The second sentence is deleted to avoid redundancy
since the matter of proper service is covered in detail in ARM
17.24.136.

In Section (3) the word "receipt" is replaced by "service"
because under certain circumstances, it is not practical to use
receipt as the lawful means of service of process. The matter
of proper service is covered in detail in ARM 17,24.136.

Section {(4) is amended by replacing the phrase "10 day
notice" with "viglation letter" for purposes of consistency with
other Department enforcement programs. The phrase "the person
provides the department with documentation that" has been
deleted because the Department inspects these sites to determine
whether the violation has been abated. Violator documentation
is therefore not necessary.

Section (5) has been amended to replace the phrase "board

of environmental review" with "department". Under 82-4-361(4),
MCA, the Department holds the hearing.
Rule 17.24.133: In Section (1) the word "noncompliance"

has been deleted and the word "violation" has been used in its
place. This change ig made for purposes of consistency with the
Department’'s other programs.

Sec¢tion (3) has been amended by deleting the word
"permittee” and replacing it with "violator" to recognize that
licensees, 8mall miners and recreational miners as well as
permittees may violate the Act. The phrase "and the department
finds that good cause exists" was added. This addition is
necessary to allow the department to ensure that violations are
abated in a timely manner.

Section (4) has been amended by deleting the word
"permittee" and replacing it with "vioclator" to recognize that
licenseeg, small miners and recreational miners, as well as
permittees may violate the Act.

Section (5) has been amended by adding the word "license"
to cover situations involving an exploration license.

In Section (6) the word "license" was added to cover
situations involving an exploration license.

Rule 17.24.134: In Chapter 271, Laws of 1997, the
Legislature amended the penalty statute (82-4-361) that this
rule implements by making the imposition of a penalty
discretionary rather than mandatory and by specifying the
criteria the Department must consider in determining whether to
impose a penalty and in determining the amount of that penalty.
Chapter 271 requires consideration of the factors currently
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contained in 17.24.134 and adds additional factors. The
amendments to the rule add those factors and mandate that,
subject to the statutory maximum penalty, a penalty must not be
lower than the economic benefit to the violator resulting from
the violation. The purpese of this latter change is to provide
an effective deterrent. Violations might not be adequately
deterred if the violator can derive economic benefit from not
complying with requirements. Section (4) is added to provide a
requirement that violators who pay penalties over time must pay
interest and authorization to require security to guarantee
payment. These provisions are proposed in order to ensure that
a violator does not gain economic advantage from delaying
payment and that the Department has authority to ensure that
persona who have the means to pay the penalty will do so. This
also is neceasary to provide an effective deterrent.

Rule 17.24.136: In Section (1) the word "noncompliance"
has been replaced with "violation". This change is made for
congistency with the Department’s other enforcement programs.

Subsections (1) (a) and (1) {b) have been amended by deleting
the word '"permittee" and replacing it with “violator" to
recognize that licensees, small miners and recreational miners,
as well as permittees may need to receive orders and the like
from the department.

Section (2) is proposed to be amended to delete the word
"document" and insert the phrase "notice, statement or order" to
clarify the meaning of the rule. The phrase "in person or by
certified mail as set forth above" was added to ensure that an
alleged violator may not avoid service by refusing to accept
delivery of a notice, statement or order.

Rule 17.24.137: In Section (2} the words "or license"
has been added because suspensions do apply to exploration
licensges.

Rule 17.24.140: In Section (1) the word "permittee" has
been replaced by "“operator" and "exclusion, license" because
small miners and licensees may be required to submit bonds under
the Act.

Subsection (1) (b) has been changed replacing "permit" and
"permittee” with "operating" and "operator" because small miners
and licensees may be required to submit bonds under the Act.

In Subsection (2)(a) the words "licensee or small miner"
have been deleted because they are included in the term
"operator”.

Section (3) has been changed to delete the word "permittee®
and add the word "operator" because small miners and licensees
may be required to submit bonds under the Act. The word
"permit" has been replaced with "operating" because small miners
and licensees may also have operating areas that are bonded.
The word "feels" has been replaced with the word "rules" to
better conform with legal process.

In Section (4) the word "permittee" has been replaced with
"operator" because small miners and licensees may be required to
submit bonds under the Act. The word "exemption" has been
replaced with the word "exclusion" throughout the Act for
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clarity and consistency.

Rule 17.24.141, 17.24.142 and 17.24.143: The changes in
these rules are all proposed because bonds are submitted by
exploration licensees and some small miners.

Rule 17.24.144: In Subsection (1) (e), (1) (e)(ii) and
(1) (f) the word "permittee" wag deleted and the word "operator"
was added to make it clear that licensees and small miners are
also subject to bonding requirements. Minor grammatical changes
were also made. The phrase "Act, this sub-chapter and the" was
added because the Act and the rules also contain reclamation
requirements.

Rule 17.24.145: In Section (1) the word "permittee" was
replaced by “"operator" to make it clear that licensees and small
miners are also subject to bonding requirements.

Section (3) was changed by replacing "applicant" with
"operator" because licensees and small miners are also subject
to bonding requirements.

Rule 17.24.146: In Section (2) the word "permittee® was
replaced by "operator" because licensees and small miners are
also subject to bonding requirements. The phrase "Act, this

sub-chapter and the" was added because the Act and the rules
also contain reclamation requirements.

Rule 17.24.151;: The Board proposes to repeal this rule
because, with the exception of the last sentence, the rule
merely repeats the requirements of 75-5-102, 75-5-306, and
75-5-631 through 75-5-635, MCA. The last sentence prohibits
discharges that exceed 1/100th of the median tolerance limit for
game fish present in receiving water. The Board proposes to
repeal this standard because it is vague and outdated. Aquatic
life, when this standard was adopted to protect, is now
protected by standards adopted pursuant to the water quality
laws.

Rule 17.24.152: The Board proposes repeal of this rule
because 82-4-306, MCA, sets the requirements for disclosure of
information. The rule cannot be left in place as is because it
conflicts with amendments that have been made to 82-4-306,

Rule 17.24.153: In Section (1) the word "licensee" has
been replaced with the word "operator" and the word "commission"
has been replaced with the word "board" because small miners and
permittees, in addition to licensees, must comply with all
federal and state laws, and such rules and requlations as are
promulgated by the Board of Environmental Review rather than by
the commission.

Rule 17.24.159: In Section (1) the word "it" has been
replaced with the phrase "the department" for c¢larification.
The remedy contained in the rule has been changed to reflect
that 82-4-356(1) requires that, in the event the Department
determines that blasting caused property or safety hazards, the
Department shall issue and implement an order imposing
requirements reasonably necessary to prevent property damage or
safety hazards.

Rule 17.24.165: The word "subchapter" has been replaced
with "sub-chapter" to correct a typographical error.
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In Subsection (9) (a) and (b) the phrases "under this part"
are proposed to be amended to "under the Act and this
sub-chapter" to reflect that the rules are set forth in a
sub-chapter while a part is a unit of the statutes enacted by
the legislature.

Rule 17.24.181: This rule is proposed to be amended to
reflect the 1997 Legislature's amendment to 82-4-305(3)
requiring small miners to post a $10,000 (rather than a §5,000)
bond to operate a placer or dredge mine (Ch. 272, Laws of 1997),
and the grandfather that provides that operators who posted a
bond with the Department prior to May 15, 1997, for a mine are
not be required to post a bond in excess of 55,000 for that
mine.

Rule 17.24.185: The changes to ARM 17.24.185 are made to
bring the rule into compliance with amendments made to 82-4-305,
MCA, in Chapter 272, Laws of 1997.

5. Interested persons may submit their data, views or
arguments concerning the proposed rules either orally or in
writing at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.0O. Box
200901, Helena, Montana 59620-0901, no later than October 9,
1998.

6. John F. North or his designee has been appointed to
preside over and conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

by ;g - ,:fééfég?;:, Sl
CINDY E. KIN, Chairperson

Reviewed by:

NOSF. 924

Jofn F. North, Rule Reviewer

Certified to the Secretary of State August 31, 1998.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM 17.8.321,
regarding opacity limits and
other requirements for kraft
pulp mills,

NOTICE OF PUBLIC
HEARING ON PROPOSED
AMENDMENT OF RULE

(Air Quality)
TO: All Interested Persons

1. On October 9, 1998, at 2:00 p.m., the board will hold
a public hearing at Missoula City Council Chambers, 435 Ryman,
Misgoula, Montana, to consider the proposed amendment of the
above-captioned rule.

The board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing. If
you need an accommodation, contact the board no later than S
p.m., September 25, 1998, to advise us of the nature of the
accommodation you need. Please contact the board at P.0. Box
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

2, This proposed action is in response to a petition for
rulemaking. Three alternative amendments to the rule are
proposed. The three alternatives represent the proposed
approach of Stone Container Corporation (ALTERNATIVE 1),
Missoula County (ALTERNATIVE 1II), and the Department of
Environmental Quality (ALTERNATIVE III}. Paragraphs 3, 4, and

5 of this notice contain rationale statements for each proposed
alternative. The rationale statements have been prepared by the
proponents of the alternatives. After hearing public comment on
the alternatives, the board will decide which, if any, of the
proposed alternatives to adopt.

The alternative amendments are as follows:

ALTERNATIVE I

7.8.321 FT_PULP MILL (1) For the purposes of this
rule, the following definitions apply:
{a) and (b) Remain the same

(¢) "Dry electrostatic precipitator (ESP) system” means an
electrostatic precipitator with a dry bottom (i.e., no black
liquor, wate or other fluid is used in the ESP bottom) and a

articul matter (PM) return system (i.e., no black
liquor, water, or other fluid jis used to trangport the gollected
PM to the mix tank).

{d) MExisting recovery furnace" meang a recovery furnace
installed on or before August 28, 1998,

{c) Remains the same in text but is renumbered (e).

{f) "New recovery furnace means a recovery furnace
installed after Auqust 28, 1998,

(d) through(i) Remain the same in text, but are renumbered
(g) through (1).
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(2) through (7) Remain the same
(8) No person may cause or authorize to be discharged into
the outdoor atmosphere, from any existing recovery furnace

+~ equipped with an ESP
emissions that exhibit

35%—epuacity—or-greater—averaged—over——6
conpeeuntive—minutes opacity greater than 35% averaged over 6
congecutive minutegs for 6% or more of the time within any 6-
month reporting period. For recovery furnaces, this opacity

limitation supersedes any other opacity limitation contained in
this chapter, including ARM 17.5.304 and 17.5.340.

(9) No person may cause or authorize to be discharged into
the outdoor atmosphere, from any new recovery furnace inetalied
after—November—23,—3968

7 equipped with _an ESP, emissions that
exhibit 3 ,

minutes opacgit reater than 20% averaged over é consecutiv
minutes for 6% or more of the time within any g-month reporting
period. For recovery furnaces, this opacity limitation
supersedes any other opacity limitation contained in this
chapter, including ARM 17.8.304 and 17.5.340.

0 rson gubject to (8 r (9) shall within 60 days

of becoming subject to thig rule develop and implement a_written

an requires that such person implement corrective action
if 10 _consecutjve 6-minute averages result in a meagurement
greater than 20% opacity.

(10) Remains the same in text, but is renumbered (11).
433 (12) COMS will be the primary measure of compliance
with the opacity limits specified in (8) e* and (9) of this
rule, except that the department may use another appropriate
method of determining compliance, as specified in the Meontana
source tegt protocol and procedures manual, including the test
method contained in 40 CFR Part 60, appendix A, method 9, when
the department has reason to believe that COMS data is not
accurate or when COMS data is unavailable.
4+32}(13) BAny person subject to 436+-(11) of this rule shall
report i } i
+ quarterly if measured parameters exceed the conditions
gpecified in (8), (9) or {10) of this rule as determined by the
CcoMS, and shall report every time period when the COMS was not
operational. i 7 e

means—any 6—minute-—average—opacity—eof 36%—or greater—for—any
reeevefy—{ﬂfﬂaee—éﬂs%a%%ed—fﬁrdef—beéefngevembef—%%r—+9&&Twef

23,—3968 When no exceedances o arameters ve gccurred

persons subjegt to (11) of this rule shall submit a semi-annual
report stating that no excess emigsions occurred during the
reporting period. These reports must be submitted on forms
provided by the department and must be made in compliance with
department procedures and applicable requirements for submittal
of excess emissions reports. These reports must be submitted to
the department guarterlyr within 30 days after the end of each

applicable calendar guarter or 6-month reporting period.
AUTH: Sec. 75-2-111, 75-2-203, MCA; IMP: Sec. 75-2-203, MCA
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ALTERNATIVE II

17.8.321 RAFT PULP MILLS (1) through (8) Remain the
same.

(9) No person may cause or authorize to be discharged into
the outdoor atmosphere, from any recovery furnace installed
after November 23, 1968_and installed prior to January 1, 1998,
emiggions that exhibit-38% 20% opacity or greater averaged over

6 consecutive mlnutes, except that during each caleggar montn

minute avera t meas ments great th, no
nte 2] v1ol jon_wh e squrce has accrue n ate
ber o mission credits to offsgset the number viol ti
debitg.
h umber of rued emission credits_available f
calendar mo must cula by . subt i ch_6
ipu avera acity measurement r er a equal

0% d legs than 15% from 1 sum e regult nd multiply b
.003, plug the sum of subtracting each 6 minute average opacity

measurement ater thap or equal to 5% and less thap 10

from 1 and ulti in .00 lug the sum of btracti
¢h 6 minu average ci m rement of greater an_0% a

legas th 5% from 15 nd multiply by _.010. Perio w] n
lack liquor is fired n be used to ear aci credi

(b) Total calendar month viglation debits ghall be
calculated by gubtracting 20 fyom each non-malfunctjon 6 minute

average opacity meagurement of greater thanm 20 that occurs
within a calendar nth and taling the results.

c If the pumber emiggion credits equals or ceed
the number of violation debits during any calendar month, no
violations ve_gccurred If the number of violation debits
exceeds the number of emissi credits in a calendar month, the
the credits shall be subtyacted from the number of debits in the
order (by day & hour) in which the potential violation occurred.
A non-malfunction 6 minute averade opacity meagurement in excess
of 20% that is not entirely offset by earned emigsion creditsg
shall count as_a violation. Unused accrued emission credits
shall not carry over from mopth to month.

{d} For recovery furnaceg, this opacity limitation
supersedes any other opacity limitation contained in this
chapter, including ARM 17.8.304 and 17.8.340.

(210)_No person may caugse or authorize to be discharged

o the outdoor atmospher oM _any recov furna insgtall

ter Janu 1998 miggiong that exhibit 20%_ opacit
greater averaged over 6 congecutive minutes. For recovery
fur e this acity limitation supersedes a o r _opaci
limitation contained in thig chapter, including AR 7.8.304 an
17.8.3490.

(+811) Any person subject to (8),—ex (9) or (10) of this
rule shall install, calibrate, maintain, and operate a
continuous opacity monitoring system (COMS) to monitor and
record the opacity of emissions discharged into the atmosphere
from any recovery furnace subject to this rule. This COMS shall
comply with the requirements of 40 CFR Part 60, regarding the
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installation, calibration, maintenance, and operation of COMS
for kraft pulp mill recovery furnaces and any other applicable
requirement in this chapter regarding the installation,
calibration, maintenance, and operation of COMS.

(#312) COMS will be the primary measure of compliance with
the opacity limits specified in (8)_. e+—(9), and (10) of this
rule, except that the department may use another appropriate
method of determining compliance, as specified in the Montana
source test protocol and procedures manual, including the test
method contained in 40 CFR Part 60, appendix A, method 9, when
the department has reason to believe that COMS data is not
accurate or when COMS data is unavailable.

(3213) Any person subject to (3811) of this rule shall
report every time period of excess opacity from any recovery

furnace and data _and calculations for all accrue misgion
creditg, as determined by the COMS, and shall report every time

period when the COMS was not operational. For the purposes of

this report, excess emissions mean&ﬁﬂﬂkﬁ—ﬁiﬂ&ée—avevage—epee&éy

beﬁe*e—Nevembef—aa——%seevAef——ae% any 6-minute average opacity
of 20% or greater for any recovery furnace installed after
November 23, 1968 and before January 1, 1998, that does not have
an sett'n earned emigsion credit accrued during the same
calendar mgnth, and any 6-minute average opacity of 20% or
greater for any recovery furnace installed after January 1,

1998. These reports must be submitted on forms provided by the
department and must be made in compliance with department
procedures and applicable requirements for submittal of excess
emissions reports. These reports wmust be submitted to the
department quarterly, within 30 days after the end of each
calendar quarter.

AUTH: Sec., 75-2-111, 75-2-203, MCA; IMP: Sec. 75-2-203, MCA

ALTERNATIVE III

17.8.321 KRAFT PULP MILLS (1) through (8) Remain the
same .

(9) No person may cause or authorize to be diacharged into
the outdoor atmosphere, from any recovery furhace installed
after November 23, 1968_and on before September 1976
emigsions that exhibit 38% 20% opacity or greater averaged over
6 consecutive minutes for more than 3% of the 6 minute time
periods during which a spurce is operating within any calendar
month. For recovery furnaces, this opacity limitation
supersedes any other opacity limitation contained in this
chapter, including ARM 17.8.304 and 17.8.340.

10 No person may cause or authorize to be discharge
into the outdoor atmosphere, from any recovery furnace ipstalled
after September 4, 1976, emissiong that exhibit 20% opagity or
greater averaged over 6 consecutive minutes for more than 1% of
the 6 minute time periods during which a source is operating

within_an alendar month. For recpvery furnac this opacit

limitation supersedes any other opacity limitation contained in
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this chapt including ARM 17.8.304 an 7.8.34
(11) t u 8 thi ryl exce acit
misgion ean 6-minu avera acit 35% or grea
ecove furn instal or fore November
1968, and 20% @r greater for any recovery furnace jipstalled
after November 23, 1968.
(12) An subject to (8 10 f this ru
1 bmit a rrective acti dressin eriods
opaci iggi a i i 1 of i ule o
departme or view oval withi 60 da of
becoming subjegt to this rule. A revised corrective action plan
may be gubmitted to the department for review and approval at
time. T artment revise an_ existin orrective
io lan if it beljeves t the amount ngth verijt
excegs emiggions exhibite a facility jindica f
additional corrective action. 1f the Department rev1§§s an
istin ective actio 1 the revision may b ed b
the facility to the board,

(13) Durlng a y pericd of excggg opacity gm1591og§, any
rson ject or of thi tak
corrective action as descrlged in thg approved co;;gct;vg action

plan.

4364 (14) Any person subject to (8), ex—(9), oy {(10) of
this rule shall install, calibrate, maintain, and operate a
continuous opacity monitoring system (COMS) to monitor and
record the opacity of emissions discharged into the atmoaphere
from any recovery furnace subject to this rule. This COMS shall
comply with the requirements of 40 CFR Part 60, regarding the
installation, calibration, maintenance, and operation of COMS
for kraft pulp mill recovery furnaces and any other applicable
requirement in this chapter regarding the installation,
calibration, maintenance, and operation of COMS.

433} (15) COMS will be the primary measure of compliance
with the opacity limits specified in (8), e¥—(9), and(10) of
this rule, except that the department may use another
appropriate method of determining compliance, as specified in
the Montana source test protocol and procedures manual,
including the test method contained in 40 CFR Part 60, appendix
A, method 9, when the department has reason to believe that COMS
data is not accurate or when COMS data is unavailable,

4323+ (16) Any person subject to 436} (14) of this rule
shall report every time period of excess opacity emigsions from
any recovery furnace, as determined by the COMS, and shall
report every time perlod when the COMS was not operatlonal

g
1468-—Th reportg must include degcriptions of any correctiv
action measures taken during period of excess opacity emissions.

These reports must be submitted on forms provided by the
department and must be made in compliance with department
procedures and applicable requirements for submittal of excess
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emissions reports. These reports must be submitted to the
department quarterly, within 30 days after the end of each
calendar quarter.

AUTH: Sec. 75-2-111, 75-2-203, MCA; IMP: Sec. 75-2-203, MCA

3. Stone Container Corporation has prepared the following
statement of reasonable necessity for ALTERNATIVE I:

The proposed amendments to ARM 17.8.321 are based upon
opacity standards recently proposed by the EPA for Kraft Pulp
Mills. 63 Fed. Reg. 18754 (April 15, 1998). The EPA proposal,
founded on the principle that public health and the environment
will be protected by reducing emissions "to the level
corresponding to the maximum achievable contrel technology"
(MACT II), reflects an economically sound approach based on a
reasoned analysis of the best performing 6% of mills across the
United States. Under the proposed amendments, owners and
operators of existing Kraft recovery furnaces must operate so
that the opacity of emissions is not "greater than 35% for 6% or
more of the time within any 6-month reporting period." In
addition, the proposed amendments require operators of all
recovery furnaces to begin to implement a start-up, shutdown,
and malfunction corrective action plan if ten consecutive
6-minute averages are over 20% opacity.

EPA based the MACT II opacity standard on the
already-existing new source performance standards (NSPS) for
Kraft Pulp Mills. 40 C.F.R. Part 60, Subpart BB. The NSPS
Subpart BB 35% opacity standard (set out in 40 C.F.R. § 60.282)
is universally recognized as an enforceable emission standard.
The NSPS standards also establish that excess emissions violate
the 35% standard only if the emissions occur greater than 6% of
the time. 40 C.F.R. § 60.284(e) (1) (ii). Those very same
standards have been incorporated into the MACT 11 requirements
for those Kraft and Soda recovery furnaces equipped with
electrostatic precipitators (ESP). The proposed amendments to
ARM 17.8.321 are reasonably necessary to maintain consistent
regulation under state and federal law and to allow for
variability which can occur even in top-performing and properly
run facilities. The current rule does not allow for any
exceedances contrary to the analysis and conclusions underlying
the current NSPS and proposed MACT II requirements.

Adoption of the proposed amendments to ARM 17.8.321 will
not result in increased particulate matter (PM) emissions.
Recovery furnaces at Kraft Pulp Mills are subject to specific
limits on hourly and daily particulate matter emissions. Owners
and operators of recovery furnaces must demonstrate compliance
with permit conditions by conducting quarterly stack-testing.
In addition, owners and operators of Kraft Pulp Mills are
required to calculate compliance with particulate matter
limitations daily and monthly through a correlation with
continuous opacity monitoring. These standards for PM emissions
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are not affected by the proposed rule and will continue to
protect public health and the environment.

A recent study looking at sources of PM;, in the Missoula
airshed conducted by John A. Cooper, Ph.D. under contract with
the Missoula City-County Health Department concluded that Kraft
recovery furnace impacts would be ingignificant on high PM days.
In fact, they were substantially less than 1%. Moreover,
Missoula County has not had a PM,, standard violation in over 9
years. EPA recognizes Missoula as meeting all current and
previous PM,, standard requirements. Thus, Missoula County meets
the requirement for PM,, attainment reclassification. EPA has
also concluded that it is highly probable that Missoula County
will also meet new, stricter PM, ., standards. Concentrations have
not exceeded even the new standard criteria since 1990 and the
most recent 3-year average is 40% below the gtandard.

4. Missoula County has prepared the following statement
of reasonable necessity for ALTERNATIVE I1I:

Alternative II is offered by the Missoula City County Air
Pollution Control Board. Alternative II proposes an opacity
limit of 20% for recovery boilers instalied after November 23,
1968 and before January 1, 1998. In addition to a proposed 20%
opacity limit and other requirements, thig alternative contains
a proviasion which uses credits and debits to determine
violations on a monthly basis. Accrued credits may be used to
offset periods of upset. The current state rule allows an
opacity limit of 30% for the kraft recovery boilers, Lowering
the opacity limit to 20% results in lower particulate emissions,
which protects public health and the unique Missoula Valley
environment .

There is a direct correlation between the opacity readings
of a recovery boiler and its mass emissions of particulate.
Kraft recovery boilers are sources of particulate in the
Missoula valley, as shown in the 1986 and 1996 CMB analyses.
According to the April 15, 1998 Federal Register, Proposed
Standards for Hazardous Air Pollutants From Chemical Recovery
Combustion Sources at Kraft, Soda, Sulfite, and Stand-Alone
Semichemical Pulp Mills, hazardous air pollutants (HAP) account
for approximately 0.2 percent of the particulate emissions from
recovery furnaces. Available emiggion data shows that metals,
various organic compounds and hydrochloric acid are the most
significant HAP’'s emitted from pulp and paper combustion
gources. Organic compounds emitted from pulp and paper
combustion sources include acetaldehyde, benzene, formaldehyde,
methyl ethyl ketone, methyl isobutyl ketone, methanol, phenol,
styrene, toluene, and xylenes. These organic compounds have a
range of potential health effects associated with short and long
term exposure. Health and environmental effects associated with
exposure to PM are described in EPA’s Criterjia Documents "Air
Quality Criteria for Particulate Matter", EPA-600/P-95-001.
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Results from a study of grammar school children by Ransom
and Pope (1992) indicate that school abgenteeism was
significantly related to elevated PM 10 concentrations as low as
50 parts ug/M3. Further, they found that absenteeism increased
as PM 10 concentrations increased above 50 ug/M3. PM10 records
for Missoula from 1994 to 1997 indicate that, although Missoula
did not exceed the federal standard of 150 ug/m3, there were
many days when particulate levels exceeded the 50 ug/m3 of the
Ransom and Pope study.

Alternative II will benefit the environment by reducing
particulate emissiong in the Missoula Valley’s wunique and
sensitive airshed. Missoula Valley has a long history of air
pollution that led to its designation as a non-attainment area
for particulate. Missoula remains subject to inversions and air
stagnation caused by 1its physical setting. Air quality
monitoring shows a change in the previous trend of air quality
improvement with annual average particulate increaging during
the past two years.

Current data from the mill indicates it can operate under
this proposed rule.

5. The Department of Environmental Quality has prepared
the following statement of reasonable necessity for ALTERNATIVE
ITI:

The state kraft pulp mill rule establishes opacity limits
and other requirements for the Stone Container facility in
Missoula, Montana. Under the current rule, recovery boilers
installed after November 23, 1968, must meet an opacity limit of
30%. Proposed Alternative III revises the opacity limit, for
these boilers, from 30% to 20%.

Alternative IIl allows exceedances of the proposed 20%
opacity limit for a certain percentage of time every month. For
recovery boilers installed after November 23, 1968, but hefore
September 24, 1976, the proposed excess emissions allowance is
3%. This applies to Stone’s recovery boiler #4. For recovery
boilers installed after September 24, 1976, the proposed excess
emissions allowance is 1%. This applies to Stone’s recovery
boiler #5. Under both the current and the proposed rule,
opacity must be monitored by means of continuous opacity
monitors (COMS) .

The proposed 20% opacity standard is technology-based
rather than health-based. Opacity limits traditionally have
been set at levels designed to ensure that air pellution control
equipment will be properly operated and maintained. The
proposed 20% opacity standard was developed based on data
regarding the capabilities of air pollution control equipment at
Stone Container. COMS data collected at the facility since 1995
indicate that the #4 and #5 recovery boilers, with proper
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operation and maintenance, can meet an opacity limit of 20%,
with some allowance for unpreventable conditions as discussed
below. Current actual emissions from these boilers are
generally at or below the proposed 20% opacity limit. However,
by establishing 20% as an enforceable opacity limit, the
proposed amendment will help ensure that the facility continues
to follow good air pollution control practice in the future.

Lowering the opacity limit from 30% to 20% will contribute
to lower particulate matter emissions from the facility. A
correlation equation has heen developed, based on emissions
tests at the facility, which shows a relationship between
opacity and particulate emissions at the recovery boilers. When
opacity is lower, particulate emissions generally are lower.
When opacity is higher, particulate emissions generally are
higher. Based on the correlation equation, reducing opacity
levels from 30% to 20% will reduce particulate emissions from
the Stone Container recovery boilers. Because boilers #4 and #5
are generally operated at or below the proposed 20% limit, the
proposed rule will not result in immediate sSubstantial
reductions of particulate emissions. However, by lowering the
enforceable opacity limit from 30% to 20%, the proposed rule
will help insure that particulate emissions remain at or below
their current levels.

The proposed amendment will benefit the environment because
a 20% opacity limit will require the facility to use good air
pellution control practice, and will help control particulate
emissions at the facility. The proposed amendment will also
benefit human health. Although the opacity 1limit is not a
health-based standard, the state air quality permit for the
facility does contain emission limits for particulate matter.
These health-based emission limits are based on health studies
and on the state and national ambient air quality standards.
Good air pollution control practice is easential for compliance
with the health-based emission limits in the air quality permit.
Because compliance with the 20% opacity limit will require good
air pollution control practice, the proposed amendment will
contribute to the attainment of health-based emigsion limits at
the facility.

The particulate controls resulting from the proposed 20%
opacity limit will also add a margin of safety to the facility’s
health-based emission limits. The health-based emission limits
in Stone’s air quality permit cannot be exceeded. Consequently,
particulate matter emissions from the facility will not be a
threat to human health regardless of which opacity limit isg
applicable. However, there ig some evidence that, at boiler #4,
compliance with the proposed 20% opacity limit will result in
lower particulate emissions than under the health-based emission
limits, This will create a margin of safety for particulate
emissions from the #4 recovery boiler. Because the #4 boiler is
generally operated now at or below 20% opacity, the proposed
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rule would not result in immediate health benefits. However,
the proposed rule will ensure that the margin of safety for
particulate emissions continues to exist in the future.

The COMS data from Stone Container shows some periods of
excess opacity that are not the result of improper operation or
maintenance. These excess opacity levels are due to
unpreventable conditions such as sudden changes in the
composition of the materialg burned in the boilers. The current
rule does not make allowance for such excess emissions. In
enforcing the current rule, the Department has discretion
whether to pursue civil penalties in such cases. The proposed
rule quantifies, through an excess emissions allowance, the
extent to which inherent process variability is allowed. COMS
data from 1997 indicate that unpreventable excess opacity levels
occurred in that year approximately 1.9% and .1% of the time for
the #4 and #5 boilers, respectively. The proposed excess
emission allowances of 3% and 1% for the #4 and #5 boilers,
regpectively, reflect adjustments to the 1997 data to allow for
yearly variations.

6. Interested persons may submit their data, views or
arguments concerning the proposed rules either orally or in
writing at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.0O. Box
200901, Helena, Montana 59620-0901, no later than October 16,
1998.

BOARD OF ENVIRONMENTAL REVIEW

by (oA
CINDY E.<YOUNKIN, Chairperson

Reviewed by:

J#n F. 'North, Rule Reviewer

Certified to the Secretary of State August 31, 1998,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of rules I through III, the
transfer and amendment of
11.5.1003, 11.5.1004,
11.14.601, 11.14.602,

) NQOTICE OF PUBLIC HEARING
)
)
)
)
11.14.604, 11.14.605 and )
)
)
)
)
)

ON PROPOSED ADOPTION,
TRANSFER AND AMENDMENT
AND REPEAL

11.14.607 through 11.14.611,
and the repeal of 11.5.1001,
11.5.1002, 11.5.1005 and
11.14.613 pertaining to child
care assistance

TO: All Interested Persons

1. On September 30, 1998, at 1:30 p.m., a public hearing will
be held in the auditorium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the adoption of rules I through III, the transfer and
amending of 11.5.1003, 11.5.1004, 11.14.601, 11.14.602,
11.14.604, 11.14.605 and 11.14.607 through 11.14.611, and the
repeal of 11.5.1001, 11.5.1002, 11.5.1005 and 11.14.613
pertaining to child care assistance.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m, on
September 21, 1998, to advise us of the nature of the
accommodation that you need. Please contact Dawn S$Sliva, Office
of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone
(406)444-5622; FAX (406)444-1970.

2, The rules as proposed to be adopted provide as
follows:

RULE I CONFIDENTIALITY (1) Applicant or participant
information may be shared with other state and federal agencies
who are supporting or assisting in administration of the program
for the following purposes:

(a) to report child abuse and neglect to the appropriate
agency or authority;

(b) to administer and establish eligibility, to determine
the amount of assistance, to provide the service, and to conduct
audits, investigations, prosecution of criminal or civil
proceedings involving state and federal public assistance
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programs;

(c) to provide the applicant or participant's current
address to a state or local law enforcement officer, if the
officer documents that the person is a fugitive felon whose
arrest is the responsibility of the officer. The officer shall
provide the name and social security of the participant by
written request; or

(d) to provide information necessary for emergency medical
or other c¢ritical needs. Notice of release shall be given ag
soon as possible to the applicant or participant.

AUTH: Sec. 52-2-704 and 53-4-212, MCA
IMP: Sec. 52:2-704 and 53-2-211, MCA

(1) The hourly rate is paid for
gervices provided less than 6 hours during a calendar day.

(2) The daily rate is paid for 6 to 10 hours of service
during a calendar day.

(3) Child care certification plans may allow extended care
during a calendar day. When care is provided for 10 to 16 hours
per day, the daily rate applies to the first 10 hours of
service. The hourly rate applies up to 6 hours of additional
service. If the certification plan specifies service exceeding
16 hours of care during a calendar day, the state may pay up to
twice the daily rate.

(a)} Following are the state rates by resource and referral
district. Child care providers will be paid the rate for the
district in which their facility is physically located.

MAR Notice No. 37-106 17-9/10/98
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(i) Billings District (ii) Bozeman District

_—
Provider Day Hour Provider Day Hour
Type Rate Rate Type Rate [ Rate
Regular 15.00 12.25 Regular 17.00 ) 2.50
Infant 16.00 | 2.50 Infant 18.00 | 2.90
Special Needs |15.00 |2.00 Special Needs |18.00 2.50_4
Regqular 15.00 | 2.50 Regular 17.75 |2.75
Infant 16.00 | 2.50 Infant 20.00 12.75
Special Needs |15.00 [2.50 Special Needs |[16.75 2.50
Center Center
Regular 16.50 | 3.00 Regular 17.75 {2.75
Infant 22.00 | 3.50 Infant 20.00 | 3.00
Special Needs |16.001|2.65 Special Needs |18.00}2.90
Legally Legally
Regular 11.25 {1.50 Regular 11.25 | 1.50
Infant 12.00 }1.50 Infant 12.00 }1.50
Special Needs |[12.00 |1.75 Special Needs |[12.00{1.75
(iii) Butte District {iv) Glasgow District
Provider Day Hour Provider Day Hour
Type Rate Rate Type Rate Rate
Regular 15.00 | 2.00 Regular 14.00 | 2.00
Infant 15.00 ) 2.25 Infant 15.00 | 2.00
Special Needs |15.00 2.25 Special Needs |(15.00 |2.00
Regqular 15.00 | 2.00 Regular 14.00 | 2.00
Infant 16.00 | 2.25 Infant 15.00 § 2.15
Special Needs |[16.00 |2.25 Special Needs |15.00 |2.15 4
Center Center
Regular 15.00 | 2.50 Regular 16.00 | 2.50
Infant 16.106 | 2.65 Infant 16.00 7 2.40
‘Special Needs |15.25 |2.50 Special Needs |16.00 |2.50
Legal}y {Legally r
Regular 11.25 [ 1.50 Regular 11.25 11.50
Infagt 12.00 | 1.50 Infant 12.00 | 1.50
Special Needs |12.00 |2.00 Special Needs |12.001.75
17-9/10/98 MAR Notice No. 37-106
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{v) Glendive District (vi) Great Falls District
Provider Day Hour Provider Pay Hour
Type Rate Rate Type Rate Rate
Family Home Family Home
Regular 14.00 | 2.00 Regular 14.00 | 2.00
Infant 15.00 | 2.00 Infant 15.00 | 2.00
Special Needs |(15.00 |2.00 Special Needs |15.00 |2.00
Groyp Home Group Home
Regular 14.00 | 2.00 Regular 14,00 | 2.00
Infant 15.00 [ 2.25 Infant 15.00 | 2.25
Special Needs |15.00 |2.25 Special Needs |15.00 |2.25
Center 1 genter
Regular 14.50 (2.50 Regular 14.50 | 2.50
Infant 16.00 | 2.40 Infant le.00 | 2.50
Special Needs {15.00 [2.50 Special Needs |[15.00 | 2.50
Legally Legally
Regular 11.25 {1.50 Regular 11.25 11.50
Infant 12.00 | 1.50 Infant 12.00 |{1.50
Special Needs |12.00 |1.75 Special Needs |12.00 |1.75
(vii) Havre District (viii) Helena District
Provider Day {Hour Provider Day Hour
Type Rate Rate Type Rate Rate
Family Home Family Home
Regular 14.00 | 2.00 Reqular 14.25 | 2.00
Infant 15.00 | 2.00 Infant 16.00 | 2.25
Special Needs |15.50 |2.00 Special Needs |15.00 | 2.00
Groyp Home Group Home
Regular 15.40 | 2.50 Regular 14.00 | 2.00
Infant 16.00 | 2.50 Infant 15.00 | 2.25
Special Needs |16.00 [ 2.50 Special Needs |[15.00|2.25
Center Center
Regular 14.50 {2.50 Regular 15.50 | 2.75
Infant 16.00 | 2.50 Infant 17.00 | 2.50
Special Needs |15.50 | 2.50 Special Needs |16.00 |2.50
Legally Legally
Regular 11.25 | 1.50 Regular 11.25 {1.50
Infant 12.00 | 1.50 Infant 12.00 | 1.50
Special Needs |12.00 |1.75 Special Needs |12.00 [1.75
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(x)

Lewistown District

17-9/10/98

Provider Day Hour Provider Day Hour
Type Rate Rate Type Rate Rate
—_
Regular 14.0012.00 Regular 14.00 | 2.00
Infant 15.00 [ 2.25 Infant 15.00 ;2.00
Special Needs |15.00 |2.15 Special Needs |[15.00!2.50
Regular 15.00 { 2.35 Regular 14.00 | 2.00
Infant 16.00 | 2.50 Infant 15.00 | 2.25
Special Needs |15.00 j2.50 Special Needs |15.50 |2.25
Center Center
Regular 14.75 1 2.50 Regular 16.45 1 2.50
Infant 16.00 | 2.75 Infant 17.20 | 2.45
Special Needs {15.00 |2.50 Special Needs |17.20(2.75
Legally Legally
Regular 11.25 | 1.50 Regular 11.25 |1.50
Infant 12,00 | 1.50 Infant 12,00 |1.50
Special Needs |12.00 |1.75 Special Needs |12.00 |1.75
(xi) Miles City District (xii) Missoula District
Provider Day Hour | Provider Day Hour
Type Rate Rate Type Rate Rate
Regular 14.00 {2.00 Regular 15.90 | 2.50
Infant 15.00 | 2.00 Infant 16.75 | 2.50
Special Needs |15.00 |2.00 Special Needs |16.00 | 2.50
Regular 14.00 | 2.00 Regular 16.00 | 2.50
Infant 15.00 [ 2.25 Infant 17.00 ) 2.75
Special Needs |15.00 |2.25 Special Needs |16.25 |2.75
Center Centey
Regular 14.50 | 2.50 Regular 16.00 | 2.50
Infant 16.50 | 2.40 Infant 17.00 1 2.75
Special Needs | 15.00 | 2.50 Special Needs [16.00 |2.50
Legally Legally
Regular 11.25 | 1.50 Regular 11.25 | 1.50
Infant 12.00}1.50 Infant 12.00 |1.50
Special Needs |12.00 |1.75 LSpecial Needs |12.00 |(1.75
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(4) Child care operators will be allowed to claim a day's
care only when actually provided to the child, with the
following two exceptions:

(a) Licensed or registered child care €facilities may
charge the state for holidays for which the program charges non-
state paid families for the same gervice. A day of authorized
child care must fall on the holiday when the provider is closed
for business.

(b) The licensed or registered child care facility
participates in the certified enrollment program defined in ARM
11.5.1003.

(5) The rates set forth in this rule are the maximum rates
payable. The rate charged by the c¢hild care provider for
children whose child care is paid for by the department cannot
exceed the rate charged to private paying parents for the same
gervice.

AUTH: Sec. 52-2-704 and 53-4-212, MCA
IMP: Sec. 52-2-704 and 52-2-713, MCA

(1) The provider or the participant
shall promptly notify the department of any overpayment or
underpayment. .

(2) The department is entitled to promptly recover the
amount of any child care overpayment made to a child care
provider or to a participant. Recovery will be accomplished by
the provider or the participant mwmaking payment of the
overpayment within 30 days of notification of the overpayment.
If the provider or the participant fails to repay the
overpayment within 30 days, the department may reduce future
child care payments or increase family child care copayments
until the overpayment is recovered in full.

(3) Where an underpayment of child care payments is made
it will be corrected by increasing the payment for the following
month to cover the underpayment.

(4) The department may demand repayment, and may pursue
civil remedies for overpayment against any person who may be
reported under (5) of this rule for overpayment of benefits.

(5) The department may report to the appropriate office of
the county attorney, as a theft, the actions of whoever
knowingly obtains by means of a willfully false statement,
representation, or impersonation or other fraudulent device,
public asgistance to which such person is not entitled under
this subchapter.

AUTH: Sec. 52-2-704 and 53-4-212, MCA
IMP: Sec. 52-2-704 and 52-2-713, MCA

3. The Department is transferring and amending the rules
as follows. Material to be added is underlined. Matter to be
deleted is interlined.
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11.14.601 [37.80.1011 PURPOSE AND GENERAL LIMITATIONS

(1) This subchapter of rules pertains to payment for day
child care services provided to parents eligible for benefitg
funded under section 5082 of the Omnibus Reconciliation Act of
1990, Public Law 101-508, entitled "Child Care and Development
Block Grant Act of 1990," as amended in 1996, and the "Personal
Responsibility and Work Opportunity Reconciliation Act,” of
1996. These rules also pertain to subsequent re-funding of this
program. In addition, this subchapter's requirements for
certification of legally unregistered providers under ARM
11.14.609 apply to all child care programs administered by the
department where the department allows participation of legally
unregistered providers.

(2) Eligibility of parents and the amount of benefits
provided under this subchapter depends generally on income as
set out in ARM 11.14.605.

(3) All providers must be certified for the purpose of
receiving payment under a state assisted child care program.
Certification under a state assisted child care program is
separate and apart from registration as a group or family day
¢child care home, or licensure ag a day child care center, and
means simply that the provider has been approved as eligible to
receive state payment for day child care services as allowed by
this subchapter. Those operating as a group or family day child
care home or day child care center as defined by department rule
and the Montana Child Care Act remain subject to day ghild care
facility registration and licensing rules in addition to
requirements for certification under this subchapter. -

(4) Eligibility of parents and providers for day child
care Dbenefits is contingent on meeting all applicable
regquirements under this subchapter.

(5) Payment of funds under this subchapter also depends on
continued federal funding. Termination of any and all benefits
may occur based on the loss or depletion of federal funding.

(6) Provigion of benefits for child day care services
under this subchapter, or under any other department day child
care program, shall not be deemed to obligate the department to
pay employment-related benefits to day ¢hild care providers.

AUTH: Sec. 52:2-704 and 53-4-212, MCA
IMP:  Sec. 52-2-702, 52-2-704, 52-2-713, 52-2-731, 53-2-
201, 53-4-211, 53-4-601, 53:4-6€11 and 53-4-€12, MCA

11.14.602 [37.80.1021 DEFINTTIONS As used in this
subchapter, the following definitions apply:

(1) "bPay Child care" means supplemental parental care as
defined in ARM 11.14.102(6) provided by either a day child care
facility or by a legally unregistered provider, for a child:

(1) (a) and (1) (b) remain the same.

) f e .
t23 ? tegaliy unregistered provider cercified under—this
subchapter ?; under—any day care Frcgz?miadm??xstezud_by th?
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+4 (2) "Pay Child care facility"” has the same meaning as
in ARM 11.14.102(1).

(3) "Copayment" means the portion of day ¢hild care
expenses paid by parents under the sliding scale established in
ARM 11.14.605. .

) P Emcitd ' : . . *M

(5) and (6) remain the same in text, but are renumbered (4)
and (5).

++ {6) "Legally unregistered provider" means a person
providing day child care under this subchapter, or under any day
¢hild care program administered by the department allowing for
legally unregistered providers, who is not required to be
registered as a day child care facility, 1nc1ud1ng providers
whose day ¢hild care services are provided in the home of the
parent-ts}.

. . es .

da) A legally unregistered provider certified under this
subchapter, or.under any child care program administered by the
department allowing for participation..of legally unregistered
nxQxiQ2rEr_m?!_bg,%_:?la;1ysLpi_Lh2_sh;ﬁdﬁ_an?Tmaz_?xnflgg_gh+ld

{8) through (8)(q) remain the same in text, but are
renumbered (7) through (7) (q).

(r) S98b%F 581 payments; and

(8) (s) remains the same, but is renumbered (7) (s).

+9) (8) “"Parent" means the mnaturat birth parent, guardian,
or person acting in loco parentis who may be deemed to bear
financial responsibility for procuring day child care for a
particular child.

19) "Provider" means both legally unregistered
providers, and licensees and registrants of other day ghild care
facilities.

(11) through (13) remain the same in text, but are
renumbered (10) through (12).

AUTH: Sec. 52-2-704 and 53-4-212, MCA

IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, 52-2-
723, 52-2-731, 53-2-201, 53-4-211, 53-4-601, 53-4-611 and
83-4-612, MCA

(1) In addition to other requirements, to be eligible for
payments under this subchapter, ome gach parent (or other adult
who is included in the calculation of family size) in the
household must be workingr a minimum of 60 hours each month: two

This work requirement does not
apply to FAIM families, teen parent families attending high
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school or an egquivalency program and working families
experiencing short-term medical emergencies. Non-FAIM Pparents
may receive benefits under this subchapter to cover day child
care while at training omly if =& one or both parents (or other
adult who is included in the calculation of family size) in the
household += are employed Hours worked under a work study
grant shall be counted in meeting the work requirement if income
is earned, or if the cash equivalent of benefits received is
counted as income for purposes of computing the benefit amount
under the sliding scale in ARM 11.14.605,

bild : ; lial Faild
el
WLW‘—W ] il bild ; 1igibili ]

$2+(3) The household of the parenttst must also meet
eligibility requirements based on income under the sliding scale
set out in ARM 11.14.605.

B34 The parentts¥ may apply for certification/re-
certification under this subchapter at the nearest district
child care resource and referral office agency, local county
offlce of human services or office of public welfare.

resource and referral offices agencieg are located in
Billlngs, Bozeman, Butte, Glasgow, Great Falls, Helena,
Kalispell, Miles City, Havre, Glendive, Lewistown and Missoula.
Follow1ng completion and submission of all applicable forms, the
resource and referral office ggency, incooperation
for non-FAIM cases, will
approve or deny the application.

If approved,
the parentts}y will be certified eligible for benefits under this
subchapter according to the sliding scale in ARM 11.14.605. The
parentts} must obtaxn eligibility recertification every threes
3 months—

(4) through (4)(b) remain the same in text, but are
renumbered (5) through (5) (b).

(i) the highest priority for services, after FANF/FAIM/TANF
families are i

fulli-time families with each parent in. the
housebold working a minigum of 60 hours each month; two parent
Famili ] 1

famittes teen parents attendlng high
school or equivalency programs, and families experiencing short—
term (expected to last fewer than 3 monthg) medical emergencies
who need the child care so they may return to work;
services;
i . ' Eamritd " 3 "
n ey 2 . '.
tivi(ii)l among working families listed in_(5) (b) (i), those
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with lower income are a higher priority than those with higher
income; and

(4) (v) remains the same, but is renumbered (5)(b) (iii).

(c) Payment may only be made for care provided during time
both parents or, in single parent households, the parent, and
any other adult included in calculating family size under thisg
subchapter, is/are required to be out of the home to attend work
or training or due to a short-term medical emergency. Under no
circumstances wmay payment be made for day child care provided by
a parent or person acting in loco parentis of the child(ren),
even if such parent does not reside in the child's household.
In addition, no payment under this subchapter may be made for

child care provided by any person residing in the household
whether or not such person is included in calculating family
gize under this subchapter.

(5) remains the same, but ig renumbered (6).

t6r{7). ©Pamy Child care benefits allowed for training under
thig subchapter are also limited to:

(6) {a) through (7) remain the same in text, but are
renumbered (7) (a) through (8).

+8r(9) Parents may only claim payment under this
subchapter for day child care provided by:

(8) (a) remains the same, but is renumbered (9)(a).

(b) a licensed or registered day child care facility
certified under this subchapter.

AUTH: Sec. 40-4-234, 52-2-704 and 53-4-212, MCA

IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, 52-2-
123, 52-2-731, 53-2-201, 53-4-211, 53-4-601 and 53-4-611,
MCA

A1.14.605 [37,80.202) INCOME ELIGIBILITY AND COPAYMENTS

(1) The ¢child care sliding fee scale chart, and other
subsections of this rule, set the maximum and minimum benefits
to be paid under this subchapter.

(2) The child care sliding fee scale is based on federal
poverty level (FPL) income guidelines and state median income
(8M1) for the current federal fiscal year.

(3) Parents eligible for benefits under this subchapter
are required to pay or make arrangements to pay a monthly
copayment. The parent+s) will be charged a percentage of their
gross monthly income for the applicable family size according to
the chart. Households with income exceeding 85% of SMI or 85
150% of the FPL appearing in the chart are ineligible for
benefits. The department may establish other priorities for
distributing available benefits.

(4) The department hereby—adoptsjandﬂincorporates—by
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3 I . } federal 1 ] } . ]

i The child
gaxe sliding fee scale chart is established pursuant to the
requirements of 45 C+F-R+ Sectiomn 98.16 (1991). The chart gets
forth the copayments paid by parents receiving paywent for day
child care services under this subchapter. A copy of the ¢hild
care sliding fee scale chart may beobtained—from—the—bepartment
of—PubticHealthand—Human—Servives;—Chitd—andFamity-Services

0 [ R + ’

~ i8 _located at the end of this rule.

(5) The daily/hourly payment rate for day child care
services under this subchapter is the applicable rate in ARM
13-~$-3602 (RULE II]. Once the appropriate rate is multiplied by the
number of child day care hours/days in any month which may be
paid under this subchapter, the monthly benefit amount paid by
the department is reduced by the amount of the copayment.

(6) Each family eligible under this subchapter may receive
benefits covering hours/days of child day care for all eligible
children in the household. For purposes of calculating
copayments only, a maximum of one child is counted as residing
in the household.

(7) The amount of the monthly copayment in.the g¢hild care
sliding fee scale chart is paid by the parent+tsy to the provider
regardless of the number of children in care or number of
days/hours child day care is provided.

(8) Parents are solely responsible for paying or making
arrangements to pay the copayment and any balance necessary to
meet the contract rate to the provider. Parents failing to pay
or make arrangements Lo pay copayments
to meet the contract rate to their provider may be decertified
for benefits under this subchapter.

(9) remains the same.

(a) income, bousehqld membership, employment, training or
medical status which may reasonably be expected to affect their
eligibility under this subchapter;

(b) the identity of their provider and/or reduction in the
amount of child day care for which payment may be made under
this subchapter; and

(9) (c) remaing the same.

(10) Reports under (9) of this rule must be made to the

i child care resource and referral offive agency, or if

a FAIM family, to the WORC operator or FAIM coordinator
certifying eligibility for the parents. The certifying district
child care resource and referral

office may act to change, reduce, or deny benefits under this
subchapter based on information received from the parents or
from any source,

{The chart on the following page is all new material, but is
not shown with underlines to make it easier to read.]

17-9/10/98 MAR Notice No. 37-106



~2419-~

CHILD CARE SLIDING FEE SCALE

FAMILY SIZE 2] 3 4 B 6] 7] 8
APoverty Gross |Balow 95.5% +51 of the Federal Poverty Level

Income

s Income CoPay $5 $5 $5 $5 55 $5 $5

95.5% +| Gross $865/5$1,087|51,309{$1,533]81,755[%1,977] $2, 201
$1/ Income

18| coray so|  s13]  ¢13]  s1s]  s18l s20| - 522

100%| Gross $904($1,138[%1,371|%1,604|$1,838|52,071] §2, 304
Income

38| CoPay |  $27| $34| sa1| sa8] $s55]  se2| 69

10s%| Gross $949]81,194/41,439/¢1,684]81,929]52,174] $2,419
Income

st| Ccopay sa7|  seo| $72| ssa| 96| si09] s121

110%| Gross $995{81,251($1,508[%1,765/$2,021{$2, 278 $2,535

Income | o

73] Copay 370 88|  s106] s124] $141] s159] 8177

115%] Gross |$1,040[%1,308($1,576|%1,845]42,113]42,1381] $2,650
Income

9%| CoPay | $94| $118| $142] S166| $190] $214] $239,

120%| Gross [$1,085($1,365|%1,645 $1,925(/$2,205]%2,485| $2,765
Income

113)  copay 5119] sis0] si1m1| s212| s243] $273]  $304

125%| Gross |51,130(51,422[$1,714]%2,005(42,297]82,589] $2,880

Income . N
13%| CoPay s147] $18s] $223| s261] 299 $337] s34

130%} Gross $1,175/%1,479)%1,782{%2,085[%2,389[$2,692{ $2,995

Income 5

15%| cCoPay | S176| $222] s267] $313] $358] s404] $449
135%] Gross |$1,221$1,536($1,851/%2,166(52,481]%2,796] §3,111
Income
17% CoPay $208 $261 $315 4368 $422 $47s $529
140%| Gross |$1,266]$1,593|$1,919(%2,246]$2,573]$2,899( §3,226
Income .
19% CoPay $241] $5303| s$365] 8427 $489] $551]  $613
145%] Gross |$1,311|$1,649|41,988(%2,326(82,664|43,003] $3,341
- Income 3 _ L i .
21%] CoPay $275| $346] $417| sams| $559] se31] s702
150%| Gross |$1,356|$1,706|%52,056[%2,406(52,756{$3,106| $3,456
Income s e
23%| CoPay | 5312| $392] $473] $553| s634] s714] 3795
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(1) Bay Child care facilities must be in compliance with
applicable licensing and registration requirements to xeceive
payment under this subchapter. Lose of
eligibility for funds under this subchapter
for failing to comply with day child care facility licensing and
registration requirements is in addition to other remedies
available for such violations.

(2) The provider bears responsibility for informing
parents for whom benefits are provided that loss of eligibility
due to failure to comply with day g¢hild care facility licensing
and registration rules has occurred.

(3) bay Child care facilities must be certified as
eligible for payment under this asubchapter
through the nearest district child care resource and referral

ofticer of DPHHS. All applicable forms must
be completed and submitted to such office for approval.

AUTH: Sec. D52-2-704, MCA
IMP: Sec. 52-2-704, 52-2-713, R2-2-721, 52-2:-722, R2-2-
723 and 52-2-73]1, MCA

11,14.608 [37.80.305]  LEGALLY UNREGISTERED PROVIDERS:
INTRODUCTIQON (1) Except where otherwise gpecified,
unregistered providers are not subject to department licensing
or registration requirements applicable to "day ghild care
facilities" as the term is defined by statutes and rules,
Nevertheless, legally unregistered providers must be properly
certified under this subchapter to receive
payment for day child care services.

AUTH Sec. 52-2-704, MCA
: Sec. 52-2-704, 52-2-713, 52-2-72], 52-2-722, 52-2-
121 and 52-2-731, MCA

CERTIFICATION REQUIREMENTS (1) Application to provide day
child care under this subchapter as a legally unregistered
provider may be made at the nearest diseriet child care resource
and referral effice-or-departmentoffiee agency.

(2) In addition to c¢ompleting all required application
forms for certification under this subchapter, and—absent—a

applicants for certification to provide day child care as

legally unregistered providers must truthfully attest in writing
that he or she:
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(2) (a) through (2) (e) remaln the same .

{3) i
admintstrator;—t The provider applicant proposing to provide
care outside the home of the parent¢s} must also truthfully
attest in writing that, to the best information and belief of
the applicant, no member of the applicant's household, and no
person coming in contact with children for whom the provider
applicant proposes to provide day gchild care wunder this
subchapter:

(3) (a) through (3) (e) remain the same.

(4) An applicant for legally unregistered provider status
under this subchapter will be denied eligibility if such
applicant is included in the AFBE€ FAIM/TANF cash assistance
payment of the parent+{s}.

. : . . $1ay
151__3hgnngﬁl?_sazgilﬂ_px?M1dﬂd_Ln_;hﬁrnhlld_ﬂ_hgme+_ihg

(5) through (7) remain the same in text, but are renumbered
(6) through (8).

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, H2:2-
223 and 52-2-731, MCA

(1) In addition to certification requirements, providers
must enter into a contract with parents for payment under this
subchapter on the form provided by the department. The minimum
agreed terms filled in on the form must be sufficient to verify
selection of the provider by the parent{s} and indicate that the
provider is w1111ng to provide the day child care services.
Once the contract is executed by the parent(s% and the provider,
a copy must be delivered to the distrrct child care resource and

referral agency vifice-providing processing certification for
the provider.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-704, 52-2-713, 52-2-721, 52-2-722, B52-2-

(1) remains the same.

(a) for obtaining provider certification through this
subchapter prior to e¢laiming payment for covered day child care
hours/days under this subchapter; and

(1) {b) remains the same.

{(2) For direct payment to the provider, the provider must
submit a wvoucher billing form for covered day child care
hoursg/days to the department using the form required by the
department. The voucher billing form is submitted at—the—end by
the Sth of each month following child care services in which the
parent+tsy and provider are eligible, whether or not eligibility
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is for the entire month,.

(3) Parents may be decertified for benefits under this
subchapter for failure to reimburse providers for day ghild care
services the department has paid by direct payment to the
parent{sy.

AUTH: Sec., 52-2-704, MCA
IMP:  Sec. 52-2-704 and 52:2:713, MCA

(1) Certified
enrollment means that day child care facility operator, upon
completing a form, may charge on a monthly basis rather than on
a daily basis. The form is signed by the parents and the
facility operator and submitted to the district—officer ghild

(2) Certified enrollment of children in a day ghild care
facility is possible through the use of a form obtainable at any
” : £F )

child  care resource and referral agency.
Certified enrollment is intended to asgsist day child care
facilities in obtaining a more stable income by charging for
days when a child is temporarily absent.
(3) Specific guidelines~

(a) Certified enrollment shall be used for full-time day
child care receivers only. Part-time day child care is not
eligible for certified enrollment benefits.

(b) Certified enrollment enables day child care operators
to charge for days of temporary absence of a child for reasons
of vacatlon, illness, or other similar reasons within the limits
expressed in the department of famiiy—services
human sexvices child care manual.

; : tm—f . hotid 3
+dr{c) Certified enrollment shall begin with the first day
of the billing month following the initial day of day child care
services.

ter{d] Children shall be re-enrolled at € month intervals.

+f£r{e) Spaces are not to be reserved for children absent
for a period of two 2 weeks (10 working days) or more for any
reason.

g} Child care operators shall not charge for
children under enrollment when the parent has indicated the
intent either verbally or through actions. of not returning the
child(ren) to the facility for day child care services.

(i) Bay Child care fac111t1ea shall be responsible for
notifying the child care resource and

worker when an unexplained absence of a child is
for 5 working days.

(ii) Pay Child care facilities shall charge for actual
days of care provided only. The day child care eligibility
shall be terminated for the facility the last day of care
actually provided.
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AUTH: Sec. 52-2-704, MCA
IMP: Sec. R2-2-704, MCA

11.5,1004 f37.80,501} TERMINATION OF &Y CHILD CARE
SERVICES (1) Payments for child care will be terminated in the
following situations and upon written notification to the
recipient and the day child care facility 10 days prior to the
effective date of the action:

(a) when the district—office

disapproves the reevaluation plan at € 3 months;

(1) (b} remains the same.

(c) when the parent misuses day ¢hild care or abuses day
thild care services;

(d) when the parent voluntarily requests by clear written
notice to the soctat child care resource and reterral agency worker
that day child care services be closed;

(e) when the day ¢hild care operator no longer meets
licensing standards;

+htr(f} when the citent participant has been terminated
from the—ABE-gramts
Services and no longer meets ellglblllty for day care services;

+i¥{g) when the child is no longer within the age limit;

+$r{h). when the child no longer is using the day child
care facility and a review of the day child care sgituation
indicates there is no intent to use the facility in the near
future.

(2) Where the district—office child care resouxce and

disapproves the initial day c¢hild care plan,

written notice of termination is required although the 10 day
notice period is not required. Such notice shall include
reasons for termination and inform the client of their right to
a fair hearing and the procedure of requesting said hearing.

(3) Written notice to the day child care facility shall
preserve confidentiality of client information, but shall
include the date of termination, child's name, and parent's
name,

(4) remains the same.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-704, MCA
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4. The rule 11.5.1001 as proposed to be repealed is on
page 11-259, Administrative Rules of Montana.

AUTH: Sec. 83-4:-111 and 53-4-503, MCA
IMP: Sec. 53-4-514, MCA

The rule 11.5.1002 as proposed to be repealed is on pages
11-260 and 11-261, Administrative Rules of Montana.

AUTH: Sec. 252-2-704, 53-4-201 and 53-4-212, MCA
IMP: Sec. 52-2-713, 53-4-201, 53-4-716 and 53-4-719, MCA

The rule 11.5.1005 as proposed to be repealed is on page
11-263, Administrative Rules of Montana.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-713, MCA

The rule 11.14.613 as proposed to be repealed is on page
11-726, Administrative Rules of Montana.

AUTH: Sec. 52-2-704, MCA
IMP: Sec. 52-2-704 and 52-2-713, MCA

5. These rule changes amend the eligibility criteria for
families seeking child care assistance. The rule changes are
necessary to bring child care assistance spending into
compliance with budgetary limits of the Child Care Development
fund as authorized by the Montana Legislature. The rule changes
also update and clarify the procedures participants follow in
obtaining child care assistance and providers follow in
obtaining payments. Department reorganization has changed the
name and/or location of the primary contact point for services.
The rule changes are necessary to adjust to reorganization in
child care and FAIM public assistance programs. The alternative
would be leave the references to outdated programs and
processes. The Department chooses to keep such references and
procedures curxent in rule. Changes include the following:

ARM 11.14.604(1) requires each adult in the family receiving
child care services, except teen parents attending high school,
to work a minimum of 60 hours a month; two parent families must
work a total of 120 hours per month., Any combination of work
hours are accepted to meet the 120 hour work requirement. The
emphasis on work requirements meets the intention of the Child
Care Development Fund and FAIM programs. A minimum of 60 work
hours per month for single-parent families and 120 work hours
per month for two-parent families was chosen for two reasons:

1. 60 work hours per month was a minimum required for
families under the Block Grant prior to the rule change in
October, 1997, and

2. 60 work hours per month averages out to be about 15
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hours per week, an amount most work study students can attain;
120 work hours for two-parent families simply doubles the work
hours required of single-parent families.

ARM 11.14.604(2) requires families with absent parents, who are
not receiving child support, to cooperate with child support
enforcement. As in FAIM programs, collection of child support
payments reduces the need for public assistance. Participants
should note child care eligibility workers or child support
enforcement may grant "good cause" exemptions in cases of
spousal abuse.

ARM 11.14.605 decreases the upper limits of the sliding fee
scale from 185% to 150% of the federal poverty level. Because
the Department must stay within budget limits, services are not
guaranteed up to 150% of the federal poverty level. Currently
families at or below 125% of the federal poverty level may be
served. A family's income can increase to 150% of the federal
poverty level before reaching the limits of the sliding fee
scale.

ARM 11.14.605 increases family copayments as calculated by a
percentage of grose income on the child care sliding fee scale.
In order to gerve more families, participants are required to
pay more toward the cost of their own child care as their gross
income increases. Paying wore as income increased helps
families ease into the eventual loss of eligibility, so they do
not experience a "cliff".

Alternatives explored include capping the child care sliding
fee scale at 133% of the federal poverty level and maintaining
lower copayment. Maintaining low copayments and an upper limit
of 133% of the federal poverty level creates a barrier to
participants reaching the upper limit. As income levels exceed
upper limits, participants face a large increase in child care
expenses with a disproportional increase in income. Higher
copayments and a higher upper limit reduces the financial impact
of moving off child care assistance.

ARM 11.14.609 specifies in-home legally unregistered child care
providers, who care for children in the family's home, must be
paid as an employee of the parent. Parents failing to pay their
provider may lose eligibility for child care services. The rule
change is necessary to enforce parental responsibility for
payment to their child care provider. Non-payment of child care
service contributeg to provider turnover. Provider turnover
interferes with continuity of care for the child, employment of
the parents and increases the need to recruit child care
providers.

The rules 11.5.1001, 11.5.1002, 11.5.1005 and 11.14.613 are
being proposed for repeal because they contain redundant and/ox
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out-dated language that is no longer used by the department. 1In
addition, some rules or subsections have been transferred to new
or different rules and consolidated with existing language to

make them more readable and easier to use. - In light of the
additional rule changes, the Department is pursuing the
consolidation and clean-up of these subsections. ARM

11.14.612 outlines the use of child care rates during extended
care and presents child care rates in a more readable table
format.

Finally, the rule changes update titles and text of ARM
11.14.601 to 11.14.611 to use the language "child care", as
opposed to "day care". The change is necessary to reflect the
fact such programs care for children, not days, and that child
care occurs during evening and nighttime hours as well. The
rule change is consistent with current literature and the Child
Care Development Fund. The alternative would be to continue
uging "day care" as the descriptor. The Department choosBes to
use this opportunity to update the language in the rules.

New Rule I is added to address sharing information agsociated
with applicants or participants to allow for coordination of
services among state and federal public assistance programs.
The rule is necessary to ensure confidentiality of applicant or
participant information. The department considered both
expanding and limiting the release of confidential information
but proposes this rule as a means of protecting privacy but also
allowing a release of information when necessary for legitimate
government purposes.

For new Rule II the 55th Montana Legislature directed the
Department to develop a new system of paying child care
providers within the same provider groups to take into account
differences in market rates, geography and other economic
factors. The purpose of this new payment system is to assure
state assisted families equal access to quality child care
providers. In order to meet this requirement, the Department
conducted a market rate survey of provider rates by county and
by resource and referral district. The survey indicated child
care provider rates are very different from one county or
resource and referral district to another. The statewide child
care advisory council advised the Department to set child care
provider rates by resource and referral districts rather than by
county. The Department accepted this recommendation because in
some counties there were no providers or very few and this is
not a large enough sample to determine the local market rate.

In some districts the survey indicated substantial rate
increases, while in others it indicated rate decreases. The
statewide child care advisory council advised the Department not
to give any provider a decreagse. The Department decided that
for the first year of this change, the current rates would be
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grand-fathered unless an increase was indicated. Thus, no
provider would be decreased below current rates and most
providers would receive an increase based on the survey.
Additionally, the rates ending in odd cents were rounded to the
nearest number divisible by 5.

New Rule II also specifies two exceptions to claiming payment
for actual care. Specific holidays wmay be claimed if the
provider charges non-state paid families for the game Bervice.
Certified enrollment allows providers to claim service during
temporary absence as outlined in ARM 11.14.613. The
rule change is necessary to provide consistency with current
practices.

New Rule III combines rules 11.5.1005 and 11.14.613 that
pertain to child care overpayment, underpayment and fraudulent
obtaining of assistance.

6. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Department of Public Health and Human Services, Office of Legal
Affairs, P.0O. Box 202951, Helena, MT 59620-2951, no later than
October 8, 1998. The Department also maintains lists of persons
intexested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.

7. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and c¢onduct the hearing.

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State August 31, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the transfer
and amendment of rules
16.29.101, 16.29.102,
16.29.103, 16.29.104 and

) NOTICE QOF PUBLIC HEARING

)

)

)
16.29.106 and the repeal of )

)

)

)

)

ON PROPOSED TRANSFER AND
AMENDMENT AND REPEAL

16.29.105 pertaining to
publie¢ health control
meagures for dead human
bodies

TO: All Interested Persons

1. On September 30, 1998 at 10:00 a.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 N. Sanders, Helena,
Montana to consider the proposed transfer and amendment of rules
16.29,101, 16.29.102, 16,29.103, 16.29.104 and 16.29.106 and the
repeal of 16.29.105 pertaining to public health control measures
for dead human bodies. This hearing will be held concurrently
with the hearing pertaining to the transmission of infectious
diseases to emergency medical service providers as proposed in
MAR Notice No. 37-108 in this issue of the Montana
Administrative Register,

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
September 21, 1998, to advise us of the nature of the
accommodation that you need. Please contact Dawn Sliva, Office
of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 4210, Helena, MT 59604-4210; telephone
(406) 444-5622; FAX (406)444-1970.

2, The rules as proposed to be transferred and amended
provide as follows. Matter to be added is underlined. Matter
to be deleted is interlined.

16.29.101 [37.116,101] DEFINITIONS For the purpose of this
chapter, the following definitions apply:
(1) "Common carrier" means a person or tegatl—entity
. temdt bod ’ ¢
i i for
compensation, including railroads, airlines, or other public
transportation.
L) "
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4+2¥(3}) ‘"Department" meang the department of public health
and environmentat—sciences hyman services.
3+{4) ‘'Destination" means a cemetery, or—=a crematorium,
or other place of ultimate disposition .
" " 3

20005,
t4r(9) "Local health officer" means.a county, city, city-
county, or district health officer appointed by a local board of
health ijuri i i i i i

45+(11) "Private conveyer" means one—who
than a common caxrier that transports a dead human body,
including but not limited to, a wmortuary or an ambulance
service.

a—tocat~health-offiver;
)  acquired—immunedeficiency—syndrome—{AIDS};
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+7r(12) “"Transport" means to carry a dead human body from
one location to another.

AUTH: Sec. 50-1-202, 50-16-701 and 50-16-705, MCA
IMP: Sec. 50:-1-202, 50-16-701 and 50-16-7035, MCA

QF B ..RRRSON WITH AN _JNEECTIOUS NOTIEICATION O
MORTUARY (1) When a person dies or—is—suspected-of dyingof=a
specifred—commmicable—disease, the attemding-physician person's
healtl id he local i ifi he deatl

if the deati Tealt] facili facili
staff wember designated by the facility must notify s—docat

the local health
officer must immediately inform the mortician or any other
person handling the body (before or after death) of that fact
and of the appropriate measures which should be taken to prevent
transmigsion.
(3) As soon as reasonably possible following death or the
g_Qn_;Lus_ign,_gﬁ further examination required

offtcer—or—the—department o determine the cauge of death, =
hum;hebodydead—vf-ﬂecﬁied—pmmmnit&bi:e—di-sease—nmm_—be
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AUTH: Sec. 50-1-202, 50-16-701 and 50-16-705, MCA
IMP: Sec. 50-2-202, 50-16-70% and 50-16-712, MCA

16.29,103 [137.116.1031 TRANSPORTATION OF DEAD HUMAN BODIES
(1) No—embaimed—thuman The body dead of a specified
communicable person who died qr is suspected by the person's

health care provider or the local health officer of dying with
a disease listed in ARM 16.29.102(3) may net be transported
unlesg enclosed in a ggaled casket or equivalent suttable

airtight container—
(2) A—homam The body dead of Q—tmu?eufmher—thmrja

aspecified—commuricabte
not have a disease ligted in ARM 16.29.102(3}7 i
by commonr—carrier- must be placed in a casket or eguivalent
suitable airtight container in oxder to be transpoxted by common
carrier. If such body is en route more than 8 hours, or if the
termination of common carrier transport occurs more than 36
hours after the time of death, the body must be either embalmed,
refrigerated at 35°F or colder, or otherwise treated prior to
trangport so as to prevent or substantially retard decomposition
and the resultant effluents and odors.
(3) When =-human the body dead—of—acause—other—tham=a
i-f4 i i digease
is being transported by a private
conveyer and the body will not reach its destination within 48
hours after the time of death, the body must be either embalmed,
refrigerated at 35°F or colder, or otherwise treated so as to
prevent or substantially retard decomposition and the resultant
effluents and odors.

+a—Mimrimumreqrirements—for—transport—under—34—of—this
rule—sha}l Such a body must, at a minimum. be trangported on a
transporting cot or stretcher amd with a proper covering.

AUTH: $ec. 50-1-202, MCA

IMP: Sec. §50-1-202, MCA

16.29.104 (37.116.1041 PROHIBITIONS +3t—h—deadtuman
body—may—not—be t.“_"sl"“"ed untess—it—Is—accompanied—by—a
b“‘“;*'“"’“’;" P“'“l’ti “’el P“;“? t-must—be—enciosed -'"‘.’.5':“’1“3
body—

'1i+ {1) A disinterred human body may not be accepted for
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transportation unless the remains are enclosed in an airtight
container.

AUTH: Sec. 50-1-202, MCA
IMP: Sec. 50-1-202, MCA

16.29.106 [37.116.105) EXCEPTIONS (1)
i An an exception to the provisions of;
{a) ARM 16.29.103(2), 16.29.103(3), or 16.29.104(1) may be
i if such
exception is requested prior to transportation of the dead human
body and if such exception does not constitute a hazard to
public health, create a public nuisance, or violate the
provisions of Title 50, chapter 15, part 4,
Amnotated- MCA; ) ]
{b) the. reguirement of ARM 16.29.102(3) for immediate
. - : y n :
nzgmaLA;mL4u;hpx1al_1f_ﬂn5:1al_ﬁ1rc?mﬂ:ansﬂﬁ*ﬂxlﬁﬁ_fhan_gnﬁuxe

AUTH: Sec. 50-1-202, MCA
IMP: Sec. 50-1-202, MCA

3. The rule 16.29.105 ag proposed to be repealed is on
page 16-1343 of the Administrative Rules of Montana.

AUTH: Sec. 50-1-202, MCA
IMP: Sec. 50-1-202, MCA

4. The department is proposing the above amendments in
part in order to implement Chapter 396, 1995 Laws of Montana,
passed by the S4th Legislature, which added 50-16-712, MCA, and
required coroners, health care facilities, and health care
providers to notify mortuary personnel whether or not any
deceased individual whose body is being transferred (presumably
to the mortuary) had an infectious disease as defined in 50-16-
701, MCA. The rest of the proposed amendments are needed to
update the rules to conform to the most currently accepted
public health practices necessary to protect the general public
and those handling dead human bodies. To that end, department
staff requested information from state epidemiologists in the 50
state health departments concerning their regulations
controlling infectious diseases and the handling of dead bodies.
It received and reviewed such information from the thirteen
states that responded, and utilized that information, along with
guidance from the U.S. Centers for Disease Control (CDbC), in
determining what -‘changes were necessary in Montana's
corresponding rules.

The definitions added to ARM 16.29.101 of the terms "coroner",
"embalming", "health care facility", "health care provider", and
"mortuary" were needed because they were wused in the
accompanying rules and their meaning, therefore, needed to be
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clear. The reference to "specified communicable disease" was
changed to "infectious digease" tq@ be consistent with the
terminology used in Chapter 396, 1995 Laws of Montana. The
definition of "infectious digease" itself had to be amended to
conform to the statutory definition applicable to Chapter 396,
1995 Lawg of Montana, which is the definition found in 50-16-
701, MCA. Because the definition in 50-16-701, MCA, since its
amendment in 1993 (Chapter 476, 1993 Laws of Montana), appears
to include any disease that may be transmitted person to person
by aerosol or contact with blood or body fluids, the definition
in ARM 16.29.101 also had to be expanded to include all such
diseases in order to be consistent. The Control of Communicable

(CCDM) of the American Public Health Association
wag included as the source determining what diseases were
transmittable as described above because it is the acknowledged
communicable disease reference used in public health. The
department decided to include the CCDM as the determinator of
what digeases were to be included within the definition becausge
the lack of a reference gource controlling the definition could
lead to confugion and conflict over what diseases werxe in fact
covered.

The requirement that communicable pulmonary TB be determined by
a health officer was deleted in order to avoid a possible delay
in the required reporting by coroners, health care providers,
and health care facilities to morticians.

The changes in the definitions of "common carrier" and "private
conveyor" were necessary to clarify the distinction between the
two and were not intended to change the commonly understood
meaning of those terms. The addition to the definition of
"local health officer" was necessary to recognize that, by
action of the 1997 Legislature (Ch. 114, Laws of 1997), public
health duties may be performed by a multijurisdictional service
district created pursuant to Title 7, Chapter 11, Part 11, MCA,
rather than by a board of health created pursuant to Title 50,

Chapter 2, MCA; the Yellowstone City-County Health Department is
such a distrlct

As for alternatives to the proposed amendments, conforming to
the applicable statutory definition of "infectious digease" is
legally mandatory, and limiting the definition to those diseases
recognized by the American Public Health Association's CCDM was
preferable for the reasons stated above. The department also
rejected the alternative of including an exhaustive list of
infectious diseases because such a list would be prohibitively
long and difficult to determine. Most of the relevant digeases
included in the CCDM but not specifically 1listed in the
definition pose no risk to mortuary personnel handling dead
bodies who are using universal precautions, and the choice of
using the CCDM provides those obligated to report to wmorticians
an easy, compact reference to refer to in order to determine if
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a disease ig required to be reported.

The references in ARM 16.29.102 to dying "of a disease" were
changed to refer to a deceased person who "has" an infectious
disease at the time of death because the fact that a person
simply had an infectious disease at the time of death is what is
important to know in order to prevent transmigsion, and whether
it is the gauge of death is irrelevant.

The 1language in subsection (1) of ARM 16.29.102 requiring
notification of the department and local health officer of a
case of infectious disease was stricken as unnecessary because
reporting a communicable disease is already required by ARM
16.28,201 of the rules governing reporting of communicable
diseases. The deletion also eliminates a conflict with the
communicable disease reporting rules, which, except in the case
of HIV infection, require reporting directly to the local health
officer, not the department. Deletion of the last sentence of
subsection (1) is necessary to eliminate a provision arquably
beyond the statutory authority £for these rules, since
establishing the cause of death is not relevant to control of
communicable diseases.

The provisions added to ARM 16.29.102(1) are primarily those
mandated by Chapter 396, 1995 Laws of Montana. The department
also added language indicating that the coroner certifying the
cause of death and a designated staff member of a health care
facility, if the death occurs there, is the one who has to
report to the mortician, in order to logically narrow and define
the range of people who have that obligation. The department
rejected the alternative of notifying mortuaries in each and
every case where a deceased had a communicable and reportable
disease because it was not required by Chapter 396, 1995 Laws of
Montana and because it would create an unnecessary burden on
coroners, health care providers, and health care facilities to
provide notice to morticians of diseases that present no risk to
them. For instance, Rocky Mountain Spotted Fever is a
reportable disease, but is not directly communicable from person
to person.

ARM 16.29.102(2) is amended only slightly to indicate and
clarify that the determination whether a deceased person had or
is suspected of having an infectious disease will be made by
either that person's health care provider or the local health
officer, 80 that a health officer knows precisely who can make
that decisgion.

In ARM 16.29.102(3), the requirement for embalming of bodies
infected, or suspected of being infected, with specific diseases
was removed because the threat to public health from the
conditions listed is not sufficient to require embalming in most
situations. 1In fact, in many instances embalming procedures and
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the generation of infective waste may increase the risk of
disease transmission. For example, in the case of tuberculosis,
embalming does not kill the TB mycobacterium in the lungs of a
dead person, and manipulation of that person's body to
accomplish embalming may cause exhalation of the mycobacterium
into the air breathed by the mortician. Rather than require
embalming for certain diseases, the department is choosing to
rely on the local health officer's instructions regarding the
handling of the body, as indicated in subsection (2) of ARM
16.29.102. Thisp general approach requires the health officer to
provide instructions to any individuals handling a person with
an infectious disease at the time of death, and allows the
health officer to deal with different situations on a case by
cage basis. The department considered leaving the embalming
requirement intact, but chose not to do so after determining
that requiring embalming when most infectious diseases are
present is of little or no public benefit. In those instances,
where a public health benefit exists, the health officer has the
option of requiring embalming. For the same reasons, adding
more diseases for which embalming would be required was not
congidered justifiable.

The special handling requirements added to ARM 16.29.102(3) for
a person who died with a wviral hemorrhagic fever or
"undiagnosable febrile disease" were added because they are
prescribed by the U.S. Centers for Disease Control and
Prevention (CDC) as necessary precautions to prevent
transmigsion of these extremely dangerous diseases. Embalming
was specifically not required because CDC indicated that
embalming, as well as all unnecessary handling of the body,
should be avoided to prevent transmission. The department is
proposing to allow a local health officer to grant an exception
to the requirement for immediate cremation or burial in order to
allow the officer to respond to unforeseen peculiar situations,
so long as the body is handled under precautions that equally
protect against transmission. The alternative of making that
requirement apply in all cases, without exception, was rejected
by the department as unnecessarily rigid, so long as the plans
for disposal of the body effectively prevent transmission, as,
for example, when immediate burial is impossible because the
body is of a foreign national, is in a sealed container, and is
to be flown home.

The reference in subsection (3) of ARM 16.29.102 to the
department and local health officer requiring further
examination to determine a cause of death was deleted because
someone other than those two entities, e.g., a coroner, may be
making the decision that extra time is needed.

New subsection (4) of ARM 16.29.102 was added because some
infectious diseases may not be known and therefore not reported
to the mortician, meaning that, in order to ensure that the
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mortician is not exposed to an undiagnosed infectious disease,
universal (blood and body fluid) precautions should always be
followed. 1In addition, the requirement duplicates that imposed
by the federal Occupational Safety and Health Administration
(OSHA) in 29 CFR 1910.1030. No other option was considered
because blood and body fluid precautions are the only preventive
measures accepted universally, and to fail to require them of
morticians would leave morticians without clear notice that the
precautions are needed to prevent their exposure to unknown
pathogens.

As in ARM 16.29.102 above, the references in ARM 16.29,103 to
dying "of a disease" in the rules were changed to refer to a
deceased person who "has" an infectious disease at the time of
death. As previously noted, the change is because the fact that
a person simply had an infectious disease at the time of death
is what is important to know in order to prevent transmission,
and whether it is the cause of death is irrelevant. The
requirement in subsection (1) that any transport, under any
circumstances, of a body of a person who died infected with a
viral hemorrhagic fever or an undiagnosed febrile disease must
be in an airtight container is necessary in order to prevent
possible transmission of any remnant of those particularly
virulent pathogens. There is a negligible risk of communicating
pathogens from the body of a person who did not die with one of
the foregoing diseases, so an airtight container is not being
required if such a body is being transported, the exception
being if transportation is by common carrier. The reason for
that exception is to prevent the general public also using the
common carrier from being exposed to effluents or odors from the
body. Finally, the requirement for a ‘proper” covering of a body
being transported by private conveyer was deleted as vague and
unnecessary for the public health purposes that are the source
of the department's rulemaking authority.

The proposed amendments to ARM 16.29.104 delete language
requiring burial transit permits because Chapter 287 of the 1993
Laws of Montana eliminated burial transit permits and because
the provision in question has nothing to do with control of
communicable digeases.

ARM 16.29.105 is proposed to be repealed because it imposes a
responsibility on local registrars before they issue burial
transit permits, whereas local registrars have not had to issue
such permits since 1993 (Chapter 287 of the 1993 Laws of
Montana) .

ARM 16.29.106 was amended to allow an exception to be granted to
the requirements of ARM 16.29.102(3) if special circumstances
exist that provide equivalent protection against exposure, for
the reasons cited above. The exception currently allowed by ARM
16.29.106 to the provisions of ARM 16.29.104(1) ig, in effect,
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amended because the original subsection (1) of ARM 16.29.104 is

proposed to be deleted. Therefore, current subsection (2),

requiring a disinterred body to be transported in an airtight

container, will become subsection (1). Allowing an exception to

that latter requirement is needed because there may be

occasions, such as when only bone and no decomposing matter is

present, where an airtight container is unnecessary to protect

public health. The alternative, requiring an airtight container

under all circumstances, is therefore unnecessarily stringent -
and was rejected.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, Box 202951, Helena, MT 59620-2951 no later than
October B, 1998.

6. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Rule Reviewer Director, Public¢ Health and

Human Services

Certified to the Secretary of State August 31, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 16.30.801,
16.30.803 and 16.30.804

) NOTICE OF PUBLIC HEARING

)
pertaining to control of )

)

}

)

ON PROPOSED AMENDMENT

transmission of infectious
diseases to emergency medical
service providers

TO: All Interested Persons

1. On September 30, 1998, at 10:00 a.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 N. Sanders, Helena,
Montana to consider the proposed amendment of rules 16.30.801,
16.30.803 and 16.30.804 pertaining to control of transmission of
infectious diseases to emergency service providers. This
hearing will be held concurrently with the hearing pertaining to
the public health control measures for dead human bodies as
proposed in this issue of the Montana Administrative Register in
MAR Notice No. 37-107.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
September 21, 1998, to advise us of the nature of the
accommodation that you need. Please contact Dawn Sliva, Office
of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 4210, Helena, MT 59604-4210; telephone
(406)444-5622; FAX (406)444-1970.

2. The rules as proposed to he amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

(1) The
following infectious diseases are designated as having the
potential of being transmitted to emergency services providers
through an exposure described in ARM 16.30.802:

(a) human immunodeficiency virus infection (AIDS or HIV
infection) ;

(b) hepatitis B;

(c}) hepatitis Cj

(d) hepatitis D;

(e) communicable pulmonary tuberculosis;

(f) meningococcal meningitis; and

{g)——diphtheria;

17-9/10/98 MAR Notice No. 37-108



-2439-

(2) remains the same.

AUTH: Sec. 50-16-701 and 50-16-705, MCA
IMP: Sec. 50-16-701 and 50-16-=705, MCA

16,30.803 EXPOSURE FORM (1) through (2)(i) remain the
same.

(3) A copy of the required form is available from the
department's Department of Public Health and Human Services,
mhmmm_&mmwm Emergency Medical Services

Bureau and Injury Prevention Section, €ogswell-Building 1400
eapitol-Station P.O,.Box 202951, Helena, Montana 59620-
HER Y tglephone 406-444-38957%.
(4) through (5) remain the same.

AUTH: Sec. 50-16-70%, MCA
IMP: Sec. 50-=16-702 and 50-16-705, MCA

(1) At a minimum, a health care facility that notifies the
designated officer of the emergency services provider who
attended a patient prior to or during transport or who
transported a patient who has been diagnosed as having one of
the infectious diseases listed in ARM 16.30.801 must recommend
that the exposed emergency services provider take the medical
precautions and treatment:

(a) specified in "Control of Communicable Diseases imMan
Mapual, An Official Report of the American Public Health
Association", 15th 16th Edition, 1996 1995; and

(1) (b) and (2) remain the same.

(3) The department hereby adopts and incorporates by
reference "Control of Communicable Diseases inMan Manual, An
Official Report of the American Public Health Association", 15th
16th Edition, 19996 1995, which 1lists and specifies control
measures for communicable diseases. A copy of the "Control of
Communicable Diseases imMan Manual" may be obtained from the
American Public Health Association, 1015 15th Street NW,
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Washington, DC 20005.

AUTH: Sec. 50-16-705, MCA
IMP: Sec. 50:-16-703 and 50-16-708, MCA

3. The amendments to the above rules are necessary to
conform their language to changes in the underlying statutory
language and the need to update referenced written standards.
The changes to ARM 16.30.801 parallel the changes made by the
1993 Legislature (Chapter 476, 1993 lLaws of Montana) to the
definition in 50-16-701, MCA, of "infectious disease". The 1993
amendment requires the definition of "infectious disease" to
include any disease transmittable through an "exposure", itself
defined in 50~16-701, MCA, and more specifically delineated by
rule in ARM 16.30.802., Since the list of diseases possibly
transmitted by such "exposure" is extensive and the possibility
of some of them being missed if the department attempted to list
them all in the rule, it is necessary to adopt the alternative
of using the Control of Communicable Diseases Manual of the
American Public Health Association, the acknowledged
communicable diseases reference used in public health, as the
means of determining which diseases are "infectious diseases".

The amendments proposed to ARM 16.30.803 are necessary to
reflect changes in the name and address of the department's
Emergency Medical Services and Injury Prevention Section.

In ARM 16.30.804, the incorporated standards of the American
Public Health Associatjion have been updated and the name of the
document containing them changed to conform to its current
title. The proposed amendments will incorporate the updated
standards and are hecessary to ensure that the most up-to-date
nationally recognized public health standards are required for
use in Montana.

4. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, Box 202951, Helena, MT 59620-2951 no later than
October 8, 1998.

5. The oOffice of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

/
&ﬂm %4 @ﬂ“ ' 4 %a{—@l/
Rule Reviewer Director, PuBlic Health and

Human Services

Certified to the Secretary of State Auqust 31, 1998.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF PUBLIC HEARING
of ARM 42.12.104, 42.12.131, ) ON PROPOSED AMENDMENTS
42.12.144, 42.12.401, 42.12. ) AND ADOPTION

404, 42.12.406, 42.12.410, )
42.12.412, and 42.12.414 )
and ADOPTION of NEW RULE I )
relating to Lottery Process )
for Liguor Licensing )

TC: All Interested Persons:

1. On October 2, 1998, at 9:00 a.m., a public hearing will
be held in fourth floor conference room of the Mitchell
Building, at Helena, Montana, to consgider the amendments to ARM
42.12.104, 42.12.131, 42.12.144, 42,12.401, 42.,12.404,
42.12.406, 42.12.410, 42.12.412, and 42.12.414 and adoption of
New Rule I relating to Lottery Process for Liguor Licensing.

2. The rules as proposed to be amended provide as follows:

42.12.104 ACTION TAKEN WITH CENSUS UEDATE (1) through (3)
remain the same.

4 I more applications are received than licenges
available within a quota area the procedure in ARM 42.12.131(1) (d)
is followed.

AUTH: Sec. 16-1-303, MCA
IMP; Sec. 16-4-105, 16-4-106, 16-4-201, 16-4-203, and 16-4-
502, MCA

42.12.131 APPLICATIONS FOR LAST AVAILABLE LICENSES IN
QUOTA AREA (1) When the Haguerdivisien degartment receives an
applicationg for the last available licenses in a quota area,
the following procedures apply:

(a) When fewer applications than licenseg available are

filed icationg will be processed.
b) When an application has been received the fili
deadline in the original publicatieon_ _announcing available
licenges within a guota area for the last license available
within that quota area, the applicant will be advised, in

writing, that he has applied for the last available license and
may choose to direct the ldieense—bureaw department to:

(i) publish notice of the last available license and set
a final date for receipt of all applications for that license;
or

(ii) continue processing the application with the
knowledge that if another application is received before his
application is approved the department will publish notice of
the last available license and set a deadline for receipt of all
applications for that license.

4B} (c) All applications received at the leguer-division
eoffice department or postmarked on or before the final date for
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receipt of all applications will be considered; and
(d) When more than—ene applications than ligenses
available are filed, a publie—hearing lottery shall be
conducted in accordance with the—provisions—of—the Montona
Adminiwvtrative Preeedure—Aet ARM 42.12.401 through 42.12.414.
AUTH: Sec. 16-1-303, MCA
IMP: Secs. 16-4-105 and 16-4-201, MCA

42.12.144 TRANSFERS BETWEE| UOTA AREAS - PROCEDURES AND
DOCUMENTATION (1) An applicant applying to the lHeguer-divisien
department to transfer an all-beverages license under the
provisions of 16-4-204 (1), MCA, may:

(a) negotiate a bona fide sale with the owner of a
license, located in a quota area from which that license may be
transferred, to purchase a license and, if no lottery drawing is
required, submit an application for transfer of ownership and
location; or

(b) defer purchase of a 11cense untll after the entry-eof

lottery drawing has
determined the applicant able tgo apply.

(2) An applicant applying pursuant to (1) (b), whose
application—is—granted—by the -departmenty lottery entry is
successful in the lottery drawing, is required to purchase a
transferable license within 60 days after reeeipt—oaf—the final

i the lottery drawing and submit additional
documents needed to effect a transfer of ownership and location.
However, additional time can be requested and approved by the
department when the applicant can demonstrate he is actively
pursuing the purchase of a license and that failure to purchase
a license is through no fault of the applicant. The additional
time is not to exceed 60 days. An additional fee is required to
cover the costs of republishing the transfer notice in a
newspaper within the area from which the license is proposed to
be transferred.

(3) Documentation required under (1) (a) includes:

(a) completed application form;

{(b) transfer fee;

(c) eceompleted—assigament—form purchase agreement;

(d) request for termination of existing secured parties’
interest and the applicable fee (510 each);

(e) floor plan of proposed premises; and
(£) 3 i i

+e- other documents which may be needed or specified on
the application form, depending upon the response to certain
questions~, fFor example: lease or sales agreements. The
department or hearing examiner, in the event of contested case
proceedings, may require additional documentation as -deemed
neceggary to reach a final decision.

(4) Documentation required under (1) (b) is the same as
that itemized in (3) (a) through 4g+ (f). However, a
aes&gﬂmeﬂe—éefm gigned purchase agreement and a request for
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termination of secured parties’ interests are not required upon
initial filing of the application

(5) If an appllcant ig unable to purchase a license within
the time provided in subseetiem (2) the application will be
rejected and the application ranked next in the deeisien lg;;g;y
Q!Qﬂlng will be processed

r
This procedure is not

constrained by 16-4-413, MCA.

AUTH: Sec. 16-1-303, MCA

IMP: Sec. 16-4-204, MCA

42.12.401 DEFINITICONS (1) The following terms will be
uged in thise chapter and apply to all lotter rocegses.
“Available license” means a newly created license which
c igsued by the department of revenue or an existin
licen n be transferred between gquota areas because of:
(i) a population increase verified by the most recent
cengus popul on fiqures;
(ii) a lapse or revocation of an existing ligense; or
iii) it is the last available license within a quota area

for which an applicatign _has bheen received.
3 (b "Conditional license" means one that is issued

upon completion of the investigation and public protest perioed,
but prior to completion of the premises. A conditional license
can be revoked by the Memtana department of revenue if the
premises doeg not meet the required specifications upon
completion. This designation is not to be confused with a
license that is issued with conditions written on the face of
the license itsgelf pursuant to 16-1-302, MCA. Such conditions
are permanent and last throughout the existence of the license
itself.

(¢) “Lottery” means an objective mechanical process to
randomly select persons eligible to subwmit applications for
available licenses.

(d}) "Lottery application" means a brief one sheet
application for an available license stating the applicant’'s
name and the location of the establishment. If more

applications than the number of licenses available for any given
incorporated city or town quota area have been submitted, a
lottery will be held.

(2) ABvening—dinncr—mennl —meaRs—a—mepu—with o separate
. . : .

EE?E*F" EE!.Q*H”E! Ftems—er—a—feparate dinmer—menu—with—the
|2151g53 EQE*EENF BffEEEé i E?e df"”e*i E"a,?*f;*"EEJE*E; sht
dinnexr—houre- The following terms specifically apply to
restaurant beer/wine lottery process:

43} {(a) "Existing beer/wine/all beverage license" means
either an on-premises or off-premises retail license that is
either currently being used at the location in question, or has

been approved for nonuse status, or is a license for which a
gale has occurred or is pending but not approved by the Montana
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department of revenue.

{i)l_. A license ipn nonupe gtatus does not constitute ap

igting 1i e i ice n e applican separat
and_unrelated entities and the licensee does not contrpl
i th emi .

+4 (b) "Existing preference" means a preference that will
be given to a restaurant that has existed for one year prior to
the lottery deadline and which will give it a priority in the
final ranking of restaurants over a new restaurant in the
lottery procedures. However, an existing preference will not
supersede the 1limits within any quota area on licenses of
restaurants with a seating capacity of 101 or more persons.

45+ (c) "Existing restaurant" means one that has been open
to the public as a full service restaurant, preparing and
serving individually priced meals, including meals from an
evening dinner menu, for on premises consumption continuously
for one year before the deadline for filing of the lottery
application for the restaurant beer/wine license. These
restaurants will be given an existing preference in the final
ranking. In the initial lottery to be held November 1997, an
"existing restaurant" is one that has been open to the public as
a full service restaurant, preparing and serving individually
priced meals, including meals from an evening dinner menu, for
on premises consumption since on or before October 1, 1996. Such
restaurant will receive an existing preference.

. -
47+ {(d) "Restaurant beer/wine/license" means a license
which must be attached to a restaurant and can only be used in
conjunction with food service. The restaurants must agree to
forego any kind of gambling, maintain 75% of their income from
food sales, and must only have table service of beer and wine to
those customers who are eating or waiting to be seated to eat.
Licenses will be issued only in incorporated cities and towns in
a number derived from a percentage of the beer licenses in use
in these quota areas. A lottery will be held to determine which
restaurants will receive these restaurant beer/wine licenses as
necessary.
(e) "Seasonal restaurant" means one that is only open
during one, two, or three seasons of any year, but never for a
full year. Seasonal restaurants can be open any part of a
season and not the full season as long as the restaurant is not
open year round.
493 (f) "Service bar" means an area where alcoholic
beverages are stored and prepared for table service delivery to
patrons for on-premises consumption. Consumption of alcoholic
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beverages by patrons or any other person is not permitted at the
service bar,

AUTH: Sec. 16-1-303, MCA

IMP, Sec. 16-4-105, 16-4-201, 16-4-204, 16-4-420 and 16-4-
502, MCA.

42.12.404 APPLICATION LIMITATION PER PREMISES (1) If
more than one person per location files a lottery application

for a—restaurant—beerfwine licenpe——fer the—eame—premices an
available ljicense for the game premises, the department will have

a pre-lottery drawing to determine which one of the names
submitted fer-a—single—leoecatien will actually be entered into
the iﬁeefperabeé—e&&y—e*—éewa quota area lottery. Only one
application per location is permitted tobe entered entry into
the ireerperated-ecityor towngueta area lottery.

AUTH: Sec. 16-1-303, MCA

IMP: Sec. 16-4-420, MCA

42.12.406 LOTTERY APPLICATION PROCESS
(1) i 3

new—%&eeaﬂee—avaiiabiev ﬂhen an avgllable 11gen§e w;thln a guota

re rmined and public notice of the availabilit
Iegu1red. a notice will be promptly published once a week for

four consecutive weeks in the newspaper of general circulation
in the quota area. There will be a_deadline of 30 days from the
last publication date to apply for an available Jicense., The
publication potice will state:

a t type of license(s) available;

the reason fo he availabilit

(c) applicant{s) will be selected through a lottery
process:

d instructions for making an application: and

(e) the deadline to apply.

(2) Applieations—that—are--not—complete—will—eauwse—the
apptieation teo-be—diogualified: Procedures making an available
licengse effective require a person apply to be included in_a
lottery held for their applicable county or incorporated city or
town guota area. Lotteries will be conducted only for those
areag which have more applicants than available licenses.

{3) ottery applications to included in the available
license lotteries can be acguired through the department of
revenue,

433 (4) Applieations Lottery applications must state the
name of the applicant(s). All potential owners including all
stockholders of a corporation, all partners of a partnership,
and all members of a limited liability company must be noted on
the initial lottery application form.

+4} (5) Applieatiens Lottery applications must state the

MAR Notice No. 42-2-633 17-9/10/98



~2446-

exact address as well as the city or town in which the
reptavrant establishment or proposed restaurant igshment is
or i+o—te-be will be located.

+5  (6) 3 i Lottery applicationg must state
whether the location already has an existing beer/wine/all
beverage license, as previously defined in this chapter. If a
retail license is currently issued toc the 1location, no
restaurant beer/wine license will be considered for this
location.

46+ (7} Seating capacity will be a factor in determining
the allocation of the restaurant beer/wine licenses and the
appropriate fees.

(a) Using the following categories, a lottery application
for the restaurant beer/wine lottery must state the exact
seating capacity of the restaurant:

(i) 60 persons or lesas;

(ii) 61 to 100 persons; or

(1ii) 101 or more persons.

43> (8) Applieatiene Lottery applications to be included
in the restaurant beerfwine license lotteries can be acquired
through the department of revenue.

48} (9) Answers to questions in the initial lottery
application must be identical to answers in the subsequent
application for a restaurant—beeriwine license. Failure to
produce identical information on both documents will cause
disqualification of the applicant(s).

(9) Those lottery applicants selected by the lottery
process will subsequently be sent application packets to be
returned to the department within 30 days of receipt.

AUTH: Sec. 16-1-303, MCA
IMP, Sec. 16-4-3105, 16-4-201, 16-4-204, 16-4-420 and 16-4-
502, MCA

42.12.410 WHEN LOTTERY WILL NOT BE HELD (1) If fewer
lottery applications are received within ar ipecorpeorated—eity
quota area than available licenses awailable for that quota
area, no lottery w111 be necessary

AUTH: Sec. 16-1-303, MCA
IMP: Sec. 16-4-420, MCA

42.12.412 WHEN LOTTERY WILL BE HELD (1) When the number
of 1lottery applications exceed the number of new licenses
available fer—ecach—incorperated——eity—or—town within a quota
area, a public lottery will be held by the department.

(2) Applicants will be notified of the date, time, and
place of the lottery.
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(3) The lottery process will be verified by a third party,
not employed or associated with the department, as well as by
the public who may attend the lottery drawings.

(4) Applicants do not need to be present to be chosen in
the lottery. Those applicants selected to apply for =

i an_available license will be notified by
mail.

5) In ge of a restaurant beer/wine application, if
the number of larger restaurants with seating of 101 or more
exceeds the 25% maximum limit for thig gize restaurant a lottery
will be held in order to determine which_ applicant will be
afforded the opportunity to apply for the license. Each
applicant must still meet minimum gualifications for applicants
of the reastaurant beer/wine license.

AUTH: Sec. 16-1-303, MCA

IMP: Sec. 16-4-420, MCA

42.12.414 HOW APPLICANTS WILL BE CHOSEN (1) Sueeessful

Successful applicants will be ¢hosen based upon rank {(the
order of being randomly drawn) .

In _addition, successful licantg for a restaurant
beer/wipe license will be chosen based upon:

b} (a) qualified seating capacity:

(1) 60 persons or less;

(ii) 61 to 100 persons; or

(iii) 101 or more persons; and

e+ (b) whether the applicant is eligible for an existing
preference.

(3) The department will £ir=st construct a list of the
applicants in the order drawn in the lottery.

(a) For a restaurant beer/wine lottery applicant, the
PBdepartment personnel will then 1look to see, within this
ordering, which restaurants have an existing preference and the
seating capacity of the restaurant.

(b) A final ranking of applicants will then be made.

43} (¢) The department will not issue to the restaurants
shown in 433-(2) -He-(a) (iii) more than 25% of the available
restaurant beer/wine licenses in any given quota area. This may
result in a quota area not being able to immediately award all
of its available restaurant beer/wine licenses. This could also
result in larger restaurants who have received a preference
being unable to receive a restaurant beer/wine license if many
larger restaurants apply to the initial lottery in a given area.

(4) A successful applicant cannot sell his ranking nor can
the applicant transfer his ranking to another.

AUTH: Sec. 16-1-303, MCA

IMP: Sec. 16-4-105, 16-4-201, 16-4-204, 16-4-420 and 16-4-

502, MCA
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3. The proposed new rule does not replace or modify any
gection currently found in the Administrative Rules of Montana.
The rule as proposed to be adopted provides as follows:

NEW RULE I _ RESTAURANT ER D WINE LICEN APPLICATIO
FEES (1) The application fee based on seating capacity
described in 16-4-420, MCA, must be submitted with an application
to transfer ownership when an ownership change in the business
operated under the license results in new owners who are
required to meet the qualifications in 16-4-401, MCA, or with an
application to transfer location.

(2) No application to transfer ownership and no application
fee is required when an owner divests ownership or when
ownership interest changes hands between currently qualified and
disclosed owners. The licensee must provide satisfactory
evidence of the ownership change to the department within 30
days of the change.

(3) If an application is terminated, either the actual
expenses incurred by department of justice and the department of
revenue or $100, whichever is greater, will be retained by the
department. The balance of the application fee will be
refunded.

AUTH; Sec. 16-1-303, MCA

IMP: Sec. 16-4-420, MCA

4. The Department is proposing the amendments to ARM
42.12.131 to explain how an applicant will be selected from a
pool of applicants applying for the last available license and
to bring the rule in line with the lottery rules in sub-chapter
4 of this chapter.

Amendments to ARM 42.12.104 are necessary to clarify the
procedure to be used when the census statistics as reported by
the U.S. Bureau of Census, result in the availability of new
licenses.

Amendments to ARM 42.12.131 explain how applicants will be
selected from a pool of applicants applying for the last
available licenses within a quota area. The amendments also
bring the rule in line with the lottery rules.

Amendments to ARM 42.12.144 are necessary to conform with
rules describing the selection of successful applicants from a
pool of applicants by lottery drawing. Therefore, it is
necesgary to clarify that the successful lottery entrant must
purchase a transferable license within 60 days of the lottery
drawing rather than receipt of the final agency decision. Also,
the requirement to provide evidence of public convenience and
necessity is no longer required so the rule needs to be amended.

Amendments to ARM 42.12.401 are proposed at the request of
Senator Fred Thomas to address the problem of a premises not
being able to be used for the sale and service of alcoholic
beverages if a license issued to the location is on nonuse
status. The amendments make exception for the department to
consider an application for a license at a location if the
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licensee is not using the license and no longer has the ability
to use the license at that location.

Additional amendments to ARM 42.12.401 are proposed basged
on the July 30, 1998 petition for rule review by Steve Shuel,
President of MacKenzie Northwest, Inc., 232 East Main, Bozeman,
Montana. Mr. Shuel proposes the deletion of the definition of
M"evening dinner menu". Mr. Shuel expressed concern that the
term was too restrictive. He suggested the department depend on
the statutory language of 16-4-420, MCA to assure the operation
of a full service restaurant.

Amendments to ARM 42.12.404 thru 414 are propesed to
include the entire lottery process rather than just the
restaurant beer/wine applicants because it has been determined
to be a fair and objective means of selecting an applicant for
an available license when more applications have been received

than licenses available. These amendments are necessary due to
passage of HB78 during the 1997 legislative session which
amended 16-4-203, MCA. Those amendments deleted the

department’s authority to make determinations based on public
convenience and necessity absent a requisite number of protests.
The department no longer has a basis upon which to decide who is
the best qualified applicant from among a pool of applicants.
Therefore, the department is proposing the lottery process as
the selection process.

New Rule I is necessary because 16-4-420, MCA requires the
payment of an application fee, based on the restaurant seating
capacity, to accompany an application for a restaurant beer/wine
license. New Rule I clarifies the instances when an application
and the application fee is required. New Rule I also makes
clear that a portion of the application fee, based on expenses
incurred, will be retained if the application is terminated
during the application process.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 59620

no later than October 9, 1998.

6. Cleo Anderson, Department of Revenue, Office of Legal

Affairs, has been designated to preside over and conduct the
hearing.
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7. All parties interested in receiving notification of any
change in rules pertaining to this subject should contact the

Rule Reviewer in writing at the address shown in section §
above.

8. The notice requirements of 2-4-302(2) (d), MCA, have
been satisfied.

CLEO ANDERSON MARY BREYSON ¢
Rule Reviewer Directdr of Revenue

Certified to Secretary of State August 31, 1998
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE PROPOSED ) NOTICE OF PUBLIC HEARING
AMENDMENTS of ARM 42.21.113, )
42.21.122, 42.21.123, 42.21. )
131, 42.21.137, 42.21.138, )
42.21.139, 42.21.140, 42.21, )
151, 42.21.153, and 42.21. )
155, relating to Personal )
Property Trended Depreciation )
Schedules and Valuations for )
the 1999 Tax Year. )

TO: All Interested Persons:

1. On October 2, 1998, at 1:00 p.m., a public hearing will
be held in the fourth floor conference room of the Mitchell
Building, at Helena, Montana, to consider the amendments of ARM
42.21.113, 42.21.122, 42.21,123, 42.21,131, 42.21.137,
42.,21.138, 42.21.139, 42.21.140, 42.21.151, 42.21.1%3, and
42.21.155 relating to Personal Property Trended Depreciation
Schedules and Valuations for the 1999 Tax Year.

2. The rulesas proposed to be amended provide as follows:

42.21.113 LEASED AND RENTED EQUIPMENT (1) Leased or rental
equipment which meets the criteria of 15-6-136, MCA, will be
valued in the following manner:

(a) For equipment that has an acquired cost of $0 to $500,
the department shall use a four-year trended depreciation
gchedule. The trended sgchedule will he the same as ARM
42.21.155, category 1.

§

1{:0'? 0%
1996 43%
1995 17%
3594 eor—older &%
YEAR NEW/ACQUIRED TRENDED % GOOD
1998 0%
1997 40%
1996 17%
1995 or older 8%

(b) For equipment that has an acquired cost of $501 to
$1,500, the department shall wuse a five-year trended
depreciation schedule. The trended schedule will be the same as
ARM 42.21.155, category 2.
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1002 BE%
T o>
1696 &£9%
T3 o4
AG05 2%
T ¥
1004 34%
T4 CA S

YEAR NEW/ACQUIRED TRENDED % GOOD
1998 85%
1997 69%
1996 52%
1995 34%
1994 or older 20%

(¢) For equipment that has an acquired cost of $1,501 to
$5,000 the department shall use a ten-year trended depreciation
schedule. The trended schedule will be the same as ARM
42.21.155, category 8.

?

1997 92%
1906 86%
3905 F9%
1554 R
1953 64-%
3952 55%
1991 44%
3-958 35%
1949 29%
1988-ar—older PE%
YEAR NEW/ACQUIRED TRENDED % GOQD

1998 92%
1997 B85%
1996 78%
1995 1%
1994 63%
1993 55

1992 44%

|
|

i
o
o
s
]
[
e

(]
o
Nel
o
Lol
fe=d
Ld

=

989 or older

o
L
>
L

(d) For equipment that has an acquired cost of $5,001 to

7 $15,000 the department shall use the depreciation

schedule for heavy equipment. The schedule will be the same as
ARM 42.21.131.
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For rental video tapes the following schedule will be

(e)

used:

25 9%
2 ¥
15%
e d
16%

1997
15046
1996
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1006

¥ GOOD
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YEAR NEW/ACQUIRED
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1996 or plder 10%

(2) and (3) remain the same.

(4) This rule is effective for tax years beginning after
December 31, 997 1998.

AUTH: Sec. 15-1-201, 15-23-108, MCA; IMP: Sec. 15-6-135,
15-6-136, 15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-
925, MCA.

42,21.122 LIVESTOCK (1) through (5) remain the same,

{6) Miscellaneoug livestock shall be valued asz follows:
(a) and (b) remain the same.

(¢) wmate all llamas and alpacas shall be valued the same

as sheep, reqgistered bucksi

£+ {(d} miniature horses shall be valued the same as mules,
shetland ponieg, etc.;
4g} (e) exotic goats shall be valued the same as doe goats;

andy

+h} (f) exotic pigs shall be valued the same as boars.

{(7) This rule is effective for tax years beginning after
December 31, 35937 1998.

AUTH: Sec., 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136,
15-6-137, 15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-
925, MCA.

42.21.123 FARM MACHINERY D _EQUIPMENT (1) through (4)
remain the same.

(5) The trended depreciation schedule referred to in (2)
through (4) is listed below and shall be used for tax year $9981999.
The schedule is derived by using the guidebook listed in (1) as
the data base. The trended depreciation schedule will
approximate average wholesale value.

ERENDBED-%—CO0R

1508 6%
T3 o
1.G07 e
T ey
1 B0 PR
23— —orr¢
1.0.GE, £.3.5
O —re
3004 475
T —% T8
1503 345
005 —4
31603 43%
T E— — e
3501 1.6%
T3k —>t-e
1550 2.0.9
T — ¥
108080 39e
Ty B4

1988 3

Tty e
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o ey
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TRENDED % GOOD

YEAR NEW/ACQUIRED AVERAGE LOAN
1999 65%
1998 65%
1997 64%
1396 60%
1995 27%
1994 49%
1993 43%
1992 40%
1991 41%
1990 36%
1989 36%
198 30%
1287 27%
1986 26%
1985 24%
1984 23%
1983 21%
1982 21%
1981 22%
198 24%
13179 25%
1978 24%
1977 23%
1976 22%
1975 and before 20%

(6) remains the same.

(7) This rule is effective for tax years beginning after
December 31, 188% 1998,

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135%, 15-6-136,
15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA.

42.21.,131 HEAVY EQUIPMENT (1)through (4) remain the same.

(5) The trended depreciation schedule referred to in (2),
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(3) and (4) is listed below and shall be used for tax year $9981999.
The percentages approximate the "quick sale" values as
calculated in the guidebooks listed in (1).

HEAVY EQUIPMENT TRENDED DEPRECIATION SCHEDULE
——————YEAR-NEW/ACOUIRED WHOBESALE
1958 80¥
3957 £5%
1956 52%
3595 50%
3994 47
3993 43%
1592 4-0-%
1993 38%
1596 35%
1985 I8%
3988 32%
3987 28%
1986 26%
1985 2E&%
1084 24%
1983 22
3583 24-%
3583 25%
3580 24%
1979 and before 25%
TRENDED %_GOOD
YEAR NEW/ACQUIRED WHOLESALE
1999 __ 80%
1998 65%
1987 54%
1996 47%
1995 46%
1594 44%
1993 41%
1992 38%
1991 36%
1990 33%
1389 31%
1388 29%
1587 27%
1986 L. __24%
1985 _ . 24%
1984 23%
1583 20%
1982 22%
1981 23%
1980 and before 22%
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{6) This rule is effective for tax years beginning after
December 31, 1997 1998, and applies to all heavy equipment.
AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136, 15-6-
138, 15-6-140, 15-6-207, 15-24-921, 15-24-922, and 15-24-925,
MCA.

42.21.137 SEISMOGRAPH UNITS AND ALLIED EQUIPMENT

(1) through (3) remain the same.

{(4) The trended depreciation schedules referred to in (1)
through (3} are listed below and shall be used for tax year
1998 1999.

SEISMOGRAPH UNITS

14500 L% 1630 L A% 80% 43 %
T 2% E A Lrd-¥ 8-0-¢ A
IO 34% 1 G688 36— GO 23%

§$

TRENDED

YEAR/NEW TREND TRENDED WHOLESALE WHOLESALE

ACQUIRED ¥ GOOD FACTOR % GOOD FACTOR % GOOD
1999 100% 1.000 100% 80% 80%
1998 85% 1.000 85% 80% 68%
1997 69% 1.010 0% 80% 56%
1996 2% 1.022 53% 80% 42%
1995 34% 1.042 35% BO% 28%
1994 20% 1.081 22% 80% 18%
1993 & older 5% 1.103 6% 80% 5%

SEISMOGRAPH ALLIED EQUIPMENT

E
I

1558 100% 1000 1680%

3558 3-6-0-¢ 3-+6-0-0 1+86%

19057 SE% 1 5080 RES

9597 85-% 18866 85%

19G€- £9% 1016 709

3956 &9-% 616 6%

10595 529 1030 c4%

+995 5 2% 3836 4%
1068

39094 34¥ 1068 36%
3 1000

1963 20% 1096 2%

1-3150 £

—3902—& older-—5%— 3106 ¥
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YE W TREND TRENDED
ACQUIRED ¥ GOOD FACTOR ¥ GQOD
1399 100% 1.000 100%
1998 85% 1.000 85%
19397 69% 1.010 70%
1996 52% 1.022 53%
1995 34% 1.042 35%
1594 20% 1.081 2%
1993 & older 5 1.103 6%

(5) This rule is effective for tax years beginning after
December 31, 3583 1998.

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136,
15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA.

2.21.1 oI AND GA IELD MACHINERY E MENT

(1) and (2) remain the same.

(3) The trended depreciation schedule referred to in (1)
and (2) is listed below and shall be used for tax year 3998 1999.

OIL AND GAS FIELD PRODUCTION
EQUIPMENT TRENDED DEPRECIATION SCHEDULE

3L Lanl e
—BAR-NEU/— TREND -FRENDED
————ACOUIRED ¥—coop EACTOR +-GO0D

1507 o5 % 1. 080 OC%
o o F F>¥
31 506 OO F— 1838 035
-0 Ea-a +—oro ¢
1506 85 % 1836 88%
£~ = Bo¥ C et is at g S5
1004 268 368 o458
T e T—oow -
10073 234 1 000 20%
+ =4 A +—o -a-n g
18500 r-£-17% 1310 %
T30 AA-a T x-n 2
16593 £ 33310 553
2 ¥ T o3¥

1589 40% 1 3166 £19,
oy 4 — Tl CRE
1088 43% 1 239 £18.
-t 4% I ¥
32387 373 1246 4895
T 3% Tz 4o

1086 268 3 - 330E 345%
— o> =¥ T T
1604 LY 3222 20%
A s =¥ TS At 2

YEAR NEW TREND TRENDED

ACQUIRED % GOOD FACTOR %_GooD
1999 100% 1.000 100%
1998 95% 1.000 95%
1997 90% 1.010 91%
19986 85% 1,022 87%
1995 79% 1,042 82%
1 73% 1,081 75%

|
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1993 68% 1.103 75%
1992 62% 1,117 69%
1991 55% 1.126 2%
1990 49% 1.150 56%
1989 43% 1.180 51%
1988 37% 1,246 46%
1987 31% 1.300 40
1986 26% 1.315 34%
1985 23% 1.321 30%
1984 & older 20% 1.339 27%

(4) remains the same.

(5) This rule is effective for tax years beginning after
December 31, 3997 1998.

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136,
15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA.

42.21.139  WORKOVER AND SERVICE RIGS (1) through (4)
remain the same.

(5) The trended depreciation schedule referred to in (2)
and (4) is listed below and shall be used for tax year 1998 1999.

SERVICE AND WORKOVER RIG TRENDED DEPRECIATION SCHEDULE

FRENDED
FERRNEW. TRENDED—WHOLECALR — WHOLREALR
——ACQUIRED %-C00D -~ FACTOR—FACTOR $-600D
——3598— T 306% ——3-080——— 80%—— _ 80%
1597 32% 1004 80% 74%
1996 84% 1040 BOY 6B
3895 e 6% 1030 B0% — £3%
+954 6% 1068 88% 57%
1993 8% 1:656 o0% 51%
1902 49% 1310 86% 44%
1991 35% 1312 86% 35%
1950 30% 1336 80% a9y
3989 24% 1166 80% 2a%
1988—&—older 20% 1232 89% 20%
TRENDED
YEAR NEW/ TRENDED WHOLESALE  WHOLESALE
ACQUIRED % GOOD  FACTOR  FACTOR %_GOOD
1999 100% 1.000 BO% 80%
1998 92% 1.000 BO% 74%
1997 84% 1.010 B0% 68% -
1996 76% 1.022 B0% 62%
199 67% 1.042 80% 56%
1994 58% 1.081 80% 50%
1993 49% 1.103 80% 43%
1992 39% 1.117 _80% 35%
1991 30% 1.126 __80% 27%
1990 243% 1.150 __80% 22%
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1989 & older 20% 1.180 80% 19%
(6) This rule is effective for tax years beginning after

December 31, 399% 1998.
AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136, 15-
6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA.

42.21.140 OIL DRILLING RIGS (1) remains the same.

(2) The department shall prepare a  10-year trended
depreciation schedule for oil drilling rigs. The trended
depreciation schedule shall be derived from depreciation factors
published by Marshall and Swift Publication Company. The "%
good" for all drill rigs less than one year old shall be 100%.
The trended depreciation schedule for tax year 19981999 is listed
below.

DRILL RIG TRENDED DEPRECIATION SCHEDULE
¥EARNEW/ TREND- TRENDED

1087 31— 000 0% 078
E s 000 2% EE-n
1066 3030 245 845
9 0 - O
1505 1030 765 209
Ay T30 1-Er % La-a
A004 1068 &7% 10%
T4 06 & 2%
105063 1550 &8 £3%
E -5 oA 2 3%
1-5.99 3—11.6 4.05% 4%
e = T3 Exa S
1963 3330 269 3G9
350 =13z ro¥ e
1950 13- 336 0% 34%
C sy T3 3w 4%
10580 366 245 8%
= T66 25F r-a-8

YEAR NEW TREND TRENDED
ACQUIRED % _GOOD FACTOR %_G0o0D
1999 100% 1.000 100%
1998 92% 1.000 92%
1997 B84% 1.010 B5%
199 76% 1.022 78%
1995 67% 1.042 70%
1994 5a% 1.081 63%
1993 49% 1.103 54%
1992 35% 1.117 39%
1991 30% 1.126 34%
1990 24% 1.150 28%
1989 & older 20% 1.180 24%

(3) remains the same.

(4) This rule is effective for tax years beginning after
December 31, 3959% 1998.

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136,
15-6-138, 15-6-207, 15-24-921, 15-24-922, and 15-24-925, MCA.
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42.21.151 TELEVISION CABLE SYSTEMS (1) through (3) remain

the same.

(4) The trended depreciation schedules referred to in (2)
and (3) are listed below and shall be in effect for tax year
3998 1999.

EABLE~}+—--G- ¥EAR—UBFOHECL
—YEAR-NEWS FRENB———— TRENBED
—AEOUIRED— % 600p———— FAETOR————-$%—606Dp

3997 85% 00— 85%

1596 694 3014 754

1995 523 1625 544

1994 349 1066 364
— 3003 S-older——28% ———— 3 PO ———— D%

TABLE 1: S-YEAR "DISHES"
YEAR NEW TREND TRENDED
ACQUIRED % _GOOoD FACTOR % GOOD

1998 85% 1.000 B5%

1997 69% 1.008 J0%

1996 52% 1.025 23%

199% 34% 1.040 35%

1994 & older 20% 1.078 22%

TABEE—2+—10- YEARUWFOWEREL
YEARNEWL TRENB———TRENDED
—ACOUIRED ¥—GooD EACTOR *--G00D

3893 2% 16686 93 %
—3806— B4 3 OH4—————§5%

1905 6% 3020 oY

1954 &% 1066 3%

1993 C8% —3-056 64%

1593 49% 11318 55%

3503 39% —33133 4-4%

19556 30% 3154 35%

1989 24% —3—385 2%
ew——3 088§ older — 20— 3248 —— 254

TABLE 2: 10-YEAR "TOWERS!
YEAR NEW/ TREND TRENDED
ACQUIRED % _GOOD FACTOR % GOOD

1998 92% 1.000 92%

1397 84% 1.008 85%

1596 76% 1.02% 8%

1995 67% 1.040 70%

1994 58% 1.078 63%
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1993 49% 1.108 54%
1992 39% 1.130 44%
1991 30% 1.143 34%
1990 24% 1.166 28%
1989 & older 20% 1.198 24%

(5) This rule is effective for tax years beginning after
December 31, 3997 1998.

AUTH: Sec¢. 15-1-201, MCA; IMP: Sec. 15-6-135, 15-6-136, 15-
6-138, 15-6-140, 15-6-207, 15-24-921, 15-24-922, and 15-24-925,
MCA..

42.231.153 SKI LIFT EQUIPMENT (1) and (2) remain the same.
(3) The depreciation schedules shall be determined by the
life expectancy of the equipment and will normally compensate
for the loss in value due to ordinary wear and tear, offset by
reasonable maintenance, and ordinary functional obsolescence due
to the technological changes during the life expectancy period.

DEPRECIATIQON TABLE FOR SKI LIFT EQUIPMENT
—Ingtatled Cost—X TFrended Pereent Good-v-Average Market—Value

"
4
H

1.5073. 1000 095 008
T3> +—6-0-5 =¥ Ea N
J 05046 3534 24% 25 9%
T3 H 5O O e
1505 189G e ¥k I85
T ot + o 5%
31904 1 D66 &% LN
- Earmta-acs A T %
10503 1806 [N 4%
T+ 836 Ea-a A-a o
1099 1138 4.9% ot
B = E ot o <) 4% ¥
1.003 31 131 303 4-4%
g T e 445
1690 1 _31L54 203% 3I6%
A % * 3%
15385 1. 106 24% LY. X
Ty Tty 3% =8 ]

T

Installed Cost X Trended Percent Good = Average Market Value

YEAR TREND FACTOR PERCENT _GOOD TRENDED % GOOD
1998 1.000 92% 92%

1997 1.008 84% 85%

19 1.025 6% 78%

1995 1.040 67% 70%

1994 1.078 588% 63%

1993 1,108 49% 54%

1992 .130 39% %

1991 1.143 30% 34%

1990 1.166 28% 28%

1989 & older 1.198 24% 24%

(a} and (b) remain the same.

(4) This methodology is effective for tax years beginning
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after December 31, 1999 1998. AUTH: Sec. 15-1-201, MCA; IMP:
Sec. 15-6-135, 15-6-136, 15-6-138, 15-6-207, 15-24-921, 15-24-
922, and 15-24-925, MCA.

42.21.155 DEPRECIATION SCHEDULES (1) remains the same.

(2) The trended depreciation schedules for tax year 1998
are listed below. The categories are explained in ARM
42.21.156. The trend factors are derived according to ARM
42.21.156 and 42.21.157.

CATEGORY 3

YEAR—NEW/ TREND-———————FRENDED
ACOUIRED——— % 606D FAQFOR——————%G60b—
1997 F0% 1868 T
1556 45 % 5918 43%

CATEGORY 1
YEAR NEW/ TREND TRENDED
ACQUIRED $ GOOD FACTOR % _GOOD
1998 70% 1.000 70%
1997 45% 0.899 40%
1996 20% 0.825 17%
1995_and older _10% 0.772 8%

CATEGORY—2
¥EAR-NEW/ TREND PRENDED
ACOUIRED— 5005 ERCTOR %-CO0D
1557 — 85— 1000 85%
1896 5% 106+ 9%
1995 £ 3% 1667 53%
1554 34% 1666 34%

CATEGORY 2
YEAR NEW/ TREND TRENDED
ACQUIRED % GOooD FACTOR % GOOD
1998 85% 1.000 85%
1997 69% 1.004 69%
1996 52% 1.008 52%
1995 34% 1.012 34%
1994 and older _20% 1.010 20%
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YEAR NEW/ TREND TRENDED
A IRED % GOOD FACTQR % GOQD
1998 85% 1.000 85%
1997 69% 1.001 70%
1996 52% 1.012 53%
1995 34% 1.03 35%
1994 and older _20% 1.047 21%
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CATEGQRY 6
EAR NEW TREND TRENDED
ACQUIRED % _GOOD FACTOR % _GOOD
998 85% 1.000 B5%
1997 69% 1.027 71%
1996 52% 1,042 S4%
1995 4% 0.069 36%
1994 and older _20% 1.083 —_22%
CATEGORY 3

YEAR-NEW/ FREND——————TRENDED
ACOUIRED - ——$~000D— - FACTOR %G00
10Q? ng_!‘.r 1'nr\n 92%
1596 84% 16319 86%
3995 6% 3045 9%
1954 €54% 3069 F2¥
19593 58% 1693 63%
139592 45% 3116 £5%
1553 35% 1350 45%
+556 30% 33196 36%
1965 24% 1246 20%

CATEGORY 7

YEAR NEW TREND TRENDED
ACQUIRED % _GO0D FACTOR %_GOQD
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1998 92% 1.000 92%
1987 84% 1.015 85%
1996 76% 1.034 79%
1995 67% . 061 1%
1994 58% 1.085 63%
19983 49% 1.107 54%
19382 9% 1.133 44%
1991 30% 167 35%
1990 24% 1.213 29%
1989 and older _20% 1.264 25%
EATECGORY—8

19067 g% 1000 G99
—3-5-5-7 52-% 1808 =Y
15096 84% 1-—019. 6%
536 84-¥ —0+ A
1005 s Wk 9} 3 846 0%
1595 A -84 0¥
31.094 FXo1 1072 298
1594 &% 8-+ ¥
1003 L.0% 1 G0 R &%
993 8% 1658 4%
1003 4.0% | 131 & L 03
19592 4-0-4 F—1-6 oyt
1091 39% 1 .133 44%
1993 35 T 44
1995 30% 1163 Qe
3998 3-0-¥ 4163 2ot
1980 N4 1208 2G9%

—358 24 Eo A 9%

T

CATEGORY 8

YEAR NEW/ TREND TRENDED

ACQUIRED % GOOD FACTOR 3 GOOD
1998 92% 1.000 92%
1997 84% 1.012 85%
1996 76% 1.032 78%
1995 67% 1,060 71%
1994 8 1.086 €3%
1993 49% 1,113 55%
1992 39% 1.131 4%
1991 30% 1,147 24%
1990 24% 1.178 28%
1989 and older 20% 1.223 24%

(3) This rule is effective for tax years beginning after
December 31, 399% 1998. AUTH: Sec. 15-1-201, MCA; IMP: Sec.
15-135, 15%-6-136, 15-6-138, 15-6-139, 15-6-207, 15-24-921, 15-
24-922, and 15-24-925, MCA.

3. The Department is proposing these amendmentsa because
15-8-111, MCA, requires the department to assess all property at
100% of market value except as otherwise provided. The statute
does not address in detail how the department is to arrive at
market value.
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To determine the market value of certain property, the
department has historically used and adopted the concept of

trending and depreciating. The method by which trended
depreciation schedules are derived is described in the existing
rules, and that method is not being changed. However, the

method does result in annual changes to schedules. The Digtrict
Court has indicated that those schedules should be adopted in
rule form.

Additionally, proposed amendments to existing ARM 42.32.122
were made as a result of a declining market in Montana for
llamas.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsoc be submitted to:

Cleo Anderson
Department of Revenue
Office of Legal Affairs
Mitchell Building
Helena, Montana 59620

no later than October 9, 1998,

5. Cleo Anderson, Department of Revenue, Office of Legal
Affaira, has been designated to preside over and conduct the
hearing.

6. All parties interested in receiving notification of any
change in rules pertaining to this subject should contact the
Rule Reviewer in writing at the address shown in section 4
above.

T hoosy

CLEO ANDERSON MARY BgﬁSON I/}
Rule Reviewer Direct of Revenue

Certified to Secretary of State RAugust 31, 1998
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF PROPOSED ADOPTION

of NEW RULES I through IV )
relating to Universal Access )
Fund Surcharge ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 6, 1998, the Department of Revenue proposes
to adopt new rules I through IV relating to Universal Access
Fund Surcharge.

2. The proposed rules I through IV, do not replace or
modify any section currently found in the Administrative Rules
of Montana. The rules as proposed to be adopted provide as
follows:

RULE I DEFINITIONS (1) "Customer premise equipment" means
all items generally classified as customer premise equipment
such as telephone and terminal equipment. This includes, but is
not limited to:

{(a) telephone instruments;

(b) station sets;

(c) dialers;

(d) modems;

{e) private branch exchanges (PBX);

(f) switches;

{g) computers;

(h) wire;
(i) cable;
(j) facsimile machines; and

(k} pagers and non-electronic associated items such as
manuals, and furniture.

(2)  The term "quarters" means quarters which end September
30, December 31, March 31, and June 30.

(3) The term "retail revenue" applies to both intrastate
and interstate telecommunications. To be considered retail
revenue the communications need to:

(a) originate in Montana; or

{b) terminate in Montana; and

(¢) be billed for a service address in Montana.

(4) The term "telecommunications service" meansg the
offering of telecommunications for a fee directly to the public
or to such classes of users as to be effectively available
directly to the public, regardless of the facilities used.

AUTH: Sec, 69-3-860, MCA, IMP: Sec. 69-3-860, MCA

BULE I1 DUE DATES (1) A telecommunication provider who is
liable for the surcharge shall within 60 days after the end of
each quarter file on a form provided by the department:

(a) a statement showing the taxable revenue during the
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preceding gquarter; and

(b) pay the tax owed for the preceding quarter.

(3) De minimus filing and reporting will be allowed. If
the total amount of the surcharge due is less than $50 in each
quarter, the telecommunications provider may file a fisgcal
annual return for the period beginning July 1 and ending June 30
of the following year. A return may be filed in lieu of filing
the quarterly report forms, provided the annual return along
with full payment is filed within 30 days after the close of the
fiscal year ending June 30.

AUTH: Sec., 69-3-860, MCA, IMP: Sec. 69-3-860, MCA

RULE III TAXPAYER RECORDS (1) Fach telecommunication
provider who is liable for the tax under this sub-chapter will
keep records showing the total retail revenue to support the tax
liability as required in these rules.

(2) Anytime during usual business hours, the department,
or its duly authorized agents, may enter any office or other
area where the provider maintains business records bto examine
the records and other supporting data from which the reports
were prepared. These audits may be conducted at the same time
ag audits are conducted for other state taxes.

(3) Records and other supporting data used to prepare the
quarterly returns must be maintained for a period of five years
from the due date of the return or five years from the date of
payment, whichever is later.

AUTH: Sec. 69-3-860, MCA, IMB: Sec. 69-3-860, MCA

RULE IV OQFFSET OF SURCHARGE AND REFUND FPROCEDURES

(1) The telecommunications provider may offset their
surcharge liability by applying their reimbursable discounted
services to their tax liability. To receive a credit, a copy of
the letter from the public service commission showing the amount
of discounted services which they are entitled to receive must
be attached.

(2) A request for refund of the discounted services must
be made in writing to the public service commission.

AUTH: Sec. 69-3-860, MCA, IMP: Sec. 69-3-860, MCA

3. New Ruleg I through 1V are proposed because the 55th
Legislature enacted Senate Bill 89, which was codified in Title
69, chapter 3, part 8, L. 1997. The law directs the Department
of Revenue to c¢ollect the surcharge quarterly. It further,
instructs the Department to adopt rules for reporting, assessing
and offsetting the surcharge liability from discounts granted by
the Public Service Commission.

The proposed rules will allow the Department to collect
this surcharge in the same way it c¢ollects the Telephone Company
License Tax.

New Rule I is necessary to clarify language contained in
the statute to explain three critical terms wused in the
collection and enforcement of the surcharge.
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New Rule II clarifies 6€9-3-860, MCA, which states that the
Department will set the due date for collecting the surcharge.
The rule sets the due date at 60 days after the quarter ends.
This iz the same time frame that the Telephone Company License
Tax (TCLT) is due. All telephone companies subject to the TCLT
are also subject to this surcharge so having the same due date
for this surcharge will be more accommodating to the taxpayer.

New Rule III is necessary because the statute directs the
Department to adopt rules concerning record keeping methods
necessary for reporting the tax liability by the
telecommunication providers. This rule is coneistent with the
record keeping requirement for TCLT.

New Rule IV provides for an offset of the surcharge owed
against the discounted services that are to be reimbursed to
companies that qualify for the reimbursement. The Public
Service Commission (PSC) has the responsibility to determine
which companies can receive a reimbursement for providing
universal access under this new act. The telecommunication
company can receive a check from the PSC or can use the amount
to offset future surcharge 1liability that may be owed to
Department . This rule provides a way that the company can
offset their surcharge liability on the same form that they
report the surcharge.

4. Interested parties may submit their data, views, or
arguments concerning the proposed action in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than October 9, 1998.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than QOctober 9, 1998.

6. If the agency receives requests for a public hearing on
the proposed action from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed adoption;
from the Administrative Code Committee of the Legislature; from
a governmental subdivision, or agency; or from an association
having no less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be greater than 25.

17-9/10/98 MAR Notice No. 42-2-635



-2471-

7. All parties interested in receiving notification of any
change in rules pertaining to this subject should contact the
Rule Reviewer in writing at the address shown in sgection 4

N o L ndsie

CLEQ ANDERSON
Rule Reviewer Direct of Revenue

Certified to Secretary of State August 31, 1998
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the } NOTICE OF AMENDMENT
amendment of ARM 4.5.102, )
4.5.108, and 4.5,111 relating )
to the ranking of weed grant )
projects and identifying new )
Noxious Weeds.

To: All Interested Persons

1. On July 30, 1998, the Department of Agriculture published
a notice of proposed amendment of rules 4.5.102, 4.5.108, and
4.5.111 relating to the ranking of weed grant projects and
identifying new Noxious Weeds, at page 1986 of the 1998 Montana
Administrative Register, Issue No. 14.

2. The department has amended the rules exactly as
proposed.

3. No comments or testimony were received.

DEPARTMENT OF AGRICULTURE

s

Ralph Pé&ck
DIRECTOR

Timoth¥ J.\ Meloy, \Attorney
Rule Reyieyer

Certified to the Secretary of State August 31, 1998,
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of a rule pertaining to ) 8.32.1408 STANDARDS

Intravenous Therapy }  RELATING TO THE LICENSED
)  PRACTICAL NURSE'S ROLE IN
) INTRAVENOUS (IV) THERAPY

TO: All Interested Persons:

1. On March 12, 1998, the Board of Nursing published a
notice of public hearing on the proposed amendment of the
above-gtated rule at page 623, 1998 Montana Administrative
Register, issue number 5.

2. The Board has amended the rule as proposed, but with
the following changes:

"8.32.1408 STANDARDS RELATING TO THE LICENSED PRACTICAL
! L VENOUS (IV) THERAPY (1) through (5)(a)

will remain the same as proposed.
(b) performsetieker accessing, blood draws, flushes and
dresesing changes.
(6} through (6) (d) will remain the same as proposed."
Auth: Sec. 37-8-415, MCA; IMP, Sec. 37-8-415, MCA

3. The Board has thoroughly considered all comments and
teastimony received. Those comments, and the Board’s responses
thereto, are as follows:

[o] : Two commentors support (4)(j) and oppose
(5) based upon the National Intravenous Standards, as prepared
by the Intravenous Nurses’ Society. The standards define an
educated LPN involved in IV therapy as having two years
experience in med/surg and 1600 hours in the care and delivery
of IV therapies within the past two consecutive years. Helena
College of Technology states that students are not
theoretically prepared to maintain proper care of a patient or
client with a central line.

The Board rejects the comment. The Board
establighed curriculum standards which are applicable to all
licensed practical nurse education programs. Upon review of
those adopted standards, the Board has determined that the
tasks set forth in the rule are appropriate for LPNs.

N 0. 2: Two commentors oppose (4) (m) on the basis
that LPNs using injectable local anesthesia risk allergic
reaction, anaphylaxis, injection into the vascular system and
destruction of the vein. The nurse performing the task should
be responsible for implementing emergency intervention.

RESPONSE: The Board rejects the comment as it is
fundamentally understood that nurses are responsible for
completely understanding the tasks they perform and the risks
involved. Prior to using injectable local anesthesia, the
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practical nurse must obtain proper training regarding the use
of such anesthesia to ensure minimal risk of side effects.

COMMENT NO, 3: One commentor suggested defining the
phrase "standard solution" as a hypotonic or isotonic solution.

RESPONSE: The Board rejects the comment as it is not a
part of this rulemaking notice. The Board invites commentor to
raise the isgsue at a future Board meeting,

COMMENT NQ. 4: Two commentors oppose LPNs performing
central venous blood draws and flushes, unless under direct RN
supervision, because patients are usually more acute and the
venous system is compromised, increasing complication risk and
narrowing the margin of error.

RESPONSE: The Board rejects to comment. Commentors
presume, erroneocusly, that the situations in which LPNs perform
IV therapy will always involve acute patients. Not all
patients receiving IV therapy are acute and by removing this
provision, the intent of the rule amendment is negated.

COMMENT NO, 5: Three commentors stated that LPNs, as
charge nurses, are capable of whole patient assessment done
under institutional supervision. Moreover, whole patient
agsessment is an integral part of home health care and
performed under physician supervision.

RESPONSE: The Board rejects the comment as the comment
relates to matters not a part of this rulemaking notice.

COMMENT NO, €: Two commentors stated that LPNs, in charge
nurse capacity, are already assessing PICC lines and a ruling
to the contrary would be detrimental to patients.

BESPONSE: See Responge to Comment No. 5.

One commentor stated LPNs are already
being asked to maintain PICC lines, regardless of scope of
practice, because they are the only nurse available.

BRESPONSE: See Response to Comment No. 5.

COMMENT NO, 8: One commentor suggested (5) (b) be reworded
to eliminate the phrase "perform sticks," as it could mean
ingertion of a central line which is clearly not intended.

RESPONSE: The Board agrees with the comment and has
amended the rule as shown above.

COMMENT NO. 9: One commentor suggested keeping the
language in (6) as it is important that LPNs be allowed to
perform dialysis.

RESPONSE: The Board agrees with the comment and no change
is needed.

COMMENT NO. 1Q: One commentor wishes to have

clarification regarding "direct supervision" as used in (§).
The commentor suggests8 the language require "physical
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availability of an RN to provide immediate intervention in the
event of a complication relating to central venous catheter."

RESPONSE: The Board rejects the comment. The commonly
understood definition of "direct supervision®" is on site and
immediate physical supervision by an individual qualified to
provide such supervision. Although not expressly defined in
these rules, individuals within the nursing profession, and
baged upon definitions elgewhere, provide adequate notice of
the type of supervision required.

BOARD OF NURSING
KIM POWELL, BSN, PRESIDENT

/)
BY: / Qoo 2o Lol
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

P
-

A

S B { ;
-LK" < U .{jptd&-
ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 31, 1998,
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BEFORE THE CONSUMER AFFAIRS DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the adoption
of a rule pertaining to the

NOTICE OF THE ADOPTION
oF RULE 8.78.520

)

)
notice of resale of returned ) PERTAINING TO THE NOTICE
vehiclea ) OF RESALE OF RETURNED

) VEHICLES

TO: All Interested Persons:

1. On July 30, 1998, the Consumer Affairs Division
published a notice of proposed adoption of a rule pertaining to
the notice of resale of returned vehicles, at page 1989, 1998
Montana Administrative Register, issue number 14,

2. 'The Division has adopted new Rule I (8.78.520) exactly
as proposed. The comments and the Division's responses thereto,
are as follows:

COMMENT NO. 1 A regponse wag received from Mark
Gabelsberg, Manager with Mazda North American Operations. He
states that "Mazda has no objection to the adoption of the
proposed new rule pertaining to the notice of resale of
returned vehicles. 1In fact, for the past geveral years, Mazda
has been providing complete disclosure and a special warranty
for all qualified vehicles that have been returned to Mazda,
even in those states where such a disclosure and warranty are
not required by law. Our only request with respect to the
proposed rule would be an exception that would allow for the
uge of a manufacturer's resale disclosure form, rather than a
form provided by the state. Other states that require resale
digclosure on a mandated form allow the use of a manufacturer's
regsale disclosure form, provided the language is gimilar to
that on the state's form and the form has received prior
approval from the state agency responsible for the enforcement
of the disclosure requirements. Perhaps Montana could look
into such an allowance if a state-mandated form is required
under the new law?"

The Department appreciates the comment
submitted by Mr. Gabelsberg. Regarding his suggestion, the
Department first notes that the atatute implemented by the
rule, 61-4-525, MCA, places the burden of providing notice on
both the manufacturer and the dealer ultimately selling the
vehicle. The manufacturer accepts return of the vehicle,
triggering the disclosure requirement prior to resale. The
dealer acts as the direct agent of the manufacturer in selling
the vehicle to the consumer. Both parties are bound by statute
to provide notice to the consumer that the vehicle has been
repurchased. Second, it is noted that the Department of
Justice may, but is not required to proscribe by rule the form
and content of the disclosure:

"61-4-525. Notice on resale of replaced vehicle, A motor
vehicle which is returned to the manufacturer and which
requires replacement or refund may not be gold in the state
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without a clear and conspicuous written disclosure of the fact
that the vehicle was returned. The department of justice may
prescribe by rule the form and content of the disclosure
gtatement and a procedure by which the disclosure may be
removed upon a determination that the vehicle is no longer
defective.”

To date, the Department of Justice has not proscribed by
rule the form and content of the disclosure. Consequently, the
form and content of the disclosure will be determined by the
manufacturer. Of course, the disclosure must be within the
requirements of the statute - "clear and written disclosure of
the fact that the vehicle was returned." Id.

Finally, the Department notes that a procedure does not
exist by which the manufacturer may have such a disclosure
notice removed, regardless of the repairs performed on the
returned vehicle. The disclosure notice must remain on the
vehicle until such time as it is sold. Believing it to be in
the best interest of Montana consumers, the Department supports
the practice of requiring posting of the disclosure notice
regardless of the repairs performed on a returned vehicle. The
consumer is then fully advised of the history of the vehicle
and can independently determine whether repairs performed after
its return remedied the problem.

COMMENT NO, 2: A response was received from H.S. Teasley,
CR Manayger with the Chrysler Corporation. He states that
Chrysler is in full agreement with this law and he feels it is
in the best interest of the customer and manufacturer.

RESPONSE: The Department appreclates Chrysler's response.

COMMENT NQ. 3 A response was received from Mona Jamison,
Attorney for General Motors Corporation. She states that "GM
has long supported such disclosure as in the best interests of
customers, dealers and GM. This proposed rule seems to
provide for disclosure to the ultimate consumer by the dealer,
which is the most appropriate entity to effect such disclosure.
For this reason, GM enthusiastically supports this proposed
rule.”

RESPONSE: The Department appreciates General Motor's
response, however, reiterates that the manufacturer, as well as
the dealer, is obligated under section 61-4-525, MCA, to
provide notice to the ultimate consumer. (See response to
Comment Number 1).

CONSUMER AFFAIRS DIVISION

)
/ Y
. — ; /
BY: /’lbw 711 ,/([‘:‘/(:’ ££LLL/ Flr - ‘R_’Ltd
ANNIE M. BARTOS, CHIEF COUNSEL ANNIE M. BARTOS
DEPARTMENT OF COMMERCE RULE REVIEWER

Certified to the Secretary of State, Rugust 31, 1998,
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BEFORE THE DIVISION OF BANKING AND FINANCIAL INSTITUTIONS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF REPEAI, OF

a rule pertaining to fees for )} RULE 8.80.110 PERTAINING
the approval of point-of-sale ) TO FEES FOR THE APPROVAL OF
terminals ) POINT-OF-SALE TERMINALS

TO: All Interested Persons:

1. On June 25, 1998, the Division of Banking and
Financial Institutions published a notice of proposed repeal of
the above-stated rule at page 1556, 1998 Montana Administrative
Register, issue number 12,

2. The Division has repealed the rule exactly as
proposed.

3. No comments or testimony were received.

DIVISION OF BANKING AND
FINANCIAL INSTITUTIONS

]
BY: /;LLJ }M (iﬁliék/

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

A
(L K dandn

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 31, 1998.
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BEFORE THE DIVISION OF BANKING AND FINANCIAL INSTITUTIONS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment )} NOTICE OF AMENDMENT OF

of a rule pertaining to the ) RULE 8.80.307 PERTAINING
dollar amounts to which } TO THE DOLLAR AMOUNTS TO
consumer loan rates are to be ) WHICH CONSUMER LOAN RATES
applied ) ARE TO BE APPLIED

TO: All Interested Persons:

1, On June 25, 1998, the Division of Banking and
Financial Institutions published a notice of proposed amendment
of the above-stated rule at page 1558, 1998 Montana
Administrative Register, issue number 12.

2. The Division has amended the rule exactly as proposged.

3, No comments or testimony were received.

DIVISION OF BANKING AND
FINANCIAL INSTITUTIONS

/) ,
BY: Lo M / et a\
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/) y
" L"L LA/ ’)l t ) m,’a i
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 31, 1998.
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BEFORE THE STATE BANKING BOARD
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the transfer ) NOTICE OF TRANSFER AND
and amendment of rules ) AMENDMENT OF RULES
pertaining to state banking )  PERTAINING TO STATE
board ) BANKING BOARD

TO: All Interested Persons:

1. On June 25, 1998, the State Banking Board published a
notice of proposed transfer and amendment of the above-state
rules at page 1560, 1998 Montana Administrative Register, issue
number 12,

2, The Board has amended 8.87.401 and 8.87.601 exactly
as proposed. The Board has transferred 8.87.401, 8.87.601 and
8.87.701 to ARM Title 8, Chapter 80 exactly as proposed. ARM
8.87.702 and 8.87.703 should have also been proposed for
transfer, but were inadvertently omitted from the proposal
notice.

3. The Department of Commerce has determined that the

transferred rules will be numbered as follows:

QLD NEW

8.87.401 8.80.901 Change of Location

8.87.601 8.80.1001 Application Procedure For Approval To
Merge Affiliated Banks

8.87.701 8.80.1101 Application Procedure For Approval To
Establish A New Branch

8.87.702 8.80.1102 Review Procedure For Applications For
Approval To Establish A New Branch
Bank

8.87.703 8.80.1103 Procedure Following Approval Of An
Application To Establish A New Branch
Bank

4. No comments or testimony were received.

STATE BANKING BOARD

BY: (wa T ASadis)

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/Zlbw h A}québ
ANNIE M. BARTOS, RULE REVIEWER
Certified to the Secretary of State, August 31, 1998,

Montana Administrative Register 17-9/10/98



-2481-

BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment
of a rule pertaining to the
administration of the 1998
Federal Community Development
Block Grant Program

) NOTICE OF AMENDMENT OF

) RULE 8.94.3714 PERTAINING

) TO THE ADMINISTRATION OF THE
} 1998 FEDERAL COMMUNITY

) DEVELOPMENT BLOCK GRANT

) PROGRAM

TO: All Interested Persons:

1. On March 26, 1998, the Local Government Assistance
Division of the Department of Commerce published a notice of
public hearing on the proposed amendment of a rule pertaining
to the administration of the 1998 Federal Community Development
Block Grant Program, at page 706, 1998 Montana Administrative
Register, issue number 6.

2. The Department has amended ARM 8.94.3714 exactly as
proposed. The comments and the Division's responses thereto,
are as follows:

COMMENT NO. 1: The Montana Community Development
Corporation, a nonprofit development corporation located in
Missoula, was supportive of the procurement proposal which they
felt would encourage long-term, stable, and business-like
relationships between local governments and nonprofits that
allows investments in staffing and training to carry out
effective projects and ultimately build economic capacity in
rural Montana. There was a need for clarification on the
sentence in bold-faced type that stated:

"This would not include contractor relationships where the
for-profit entity is paid by the grantee in return for specific
services, and payment is made as compensation."

The Department concurg and has clarified the
bold-face type section in the final procurement policy by using
examplegs. The Department has rewritten the section to state:

" "A long-term partnership arrangement would not include
contractor relationships where the for-profit or nonprofit
entity ia paid by the grantee solely for project administrative
gervices over the project contract period or until formal
project close-out by the Montana Department of Commerce, and
payment is made as regular compensation for services rendered
during the term of the contract."

COMMENT NO, 2: A representative of the Midwest Assistance
Program commented that the Department's current procurement
policy regarding infrastructure projects is reasonable, ig
currently accepted by local governments and protects the public
and private funds better than would the proposed policy. He
maintained that requiring formal competitiveness through review
of qualifications and selection by a committee helps build
public trust and confidence in the project.

RESPONSE: The Department has concluded that the state's
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procurement policy should be no more stringent than the federal
requirements. In addition, the Department believes that as
local nonprofit development corporations build long-term
partnership relationships with local governments to manage
economic development loans and revolving loan funds, the CDBG
Program should recognize and facilitate these relationships to
the extent permitted by federal procurement standards. The
Department has, however, clarified the language in its
Administration Manual to emphasize that the waiver of the RFP
process applies only to long-term partnerships that will
continue after close-out of the CDBG project. In addition,
local governments must still adhere to their own city or county
procurement standards. The Department has also modified the
Manual to make clear that the liberalized procurement policy
applies only to grant administration services and not to the
procurement of engineering or architectural services which are
explicitly addressed by state law.

COMMENT NO, 3: A representative from the Consulting
Engineers Council of Montana reiterated that organization's
concern that the proposed procurement policy not apply to the
procurement of engineering services.

RESPONSE: See responge to Comment No. 2,

COMMENT NO. 4: Bear Paw Development Corporation commented
that allowing local governments to form partnerships with local
development corporations, whereby these corporations would not
be required to comply with a formal procurement process, would
be a welcome change because, in the case of Bear Paw, the
formal process 1is artificial. The proposed changes would
streamline the process.

RESPONSE: The Bear Paw Development Corporation's
situation was a case in point for developing a new policy.

That organization has had a long-term contractual relationship
with four counties to provide grant administration services and
manage a revolving loan fund pool. Many local development
corporations are emulating Bear Paw in trying to provide a more
efficient, regional approach to community development through
the pooling of resources. The Department agrees that the new
procurement standard will promote these constructive
arrangements.

LoC GOVERNMENT ASSISTANCE DIVISION
DEP, ENT OF COMMERCE

S / . T
py: A1 bﬂt-{t/
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Ay U '/‘Jm/d;

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 31, 1998.
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BEFORE THE BOARD OF TRUSTEES
OF THE MONTANA HISTORICAL SOCIETY
OF THE STATE OF MONTANA

In the matter of the adoption )
of rules regarding procedures )
that state agencies must )
follow to protect heritage )
properties and paleontological )
remains and providing general )
procedures which the state )
historic preservation office )

)

)

CORRECTED
NOTICE OF ADOPTION
OF RULE

must follow in implementing
its general statutory authority)

TO: All Interested Persons

1. On July 30, 1998, the State Historic Preservation
Office of the Montana Historical Society published a notice of
adoption of new rules regarding procedures that state agencies
must follow to protect heritage properties and paleontological
remains and providing general procedures which the state
historic preservation office must follow in implementing its
general statutory authority at page 2022, 1998 Montana
Administrative Register, issue number 14.

2. That notice inadvertently omitted the specific
vergion of the federal standards and guidelines being incorporated by
reference in rule XVI (10.121.916) and is amended as follows:

RULE XVI (10.121.916) SHPO STANDARDS, PRQCEDURES, AND
GUIDELINES (1) SHPO standards, procedures, and guidelines
shall be referenced in SHPO recommendations when required by
statute or rule. The standards and guidelines used by the
national park service of the United States department of the
interior and the advisory council on historical preservation
are, in part, the standards and guidelines to be used to
identify and protect heritage properties eligible for listing
on the register, and are hereby incorporated by reference.
Thege are:

(a) the secretary of the interior's standards for
archaeology and historic preservation located at: 36 CFR 60
(1997), 36 CFR 61 (1997), 36 CFR 63 (1997), 36 CFR 65 (1997},
36 CFR 67 (1997}, and 36 CFR 79 (1997);

(b) the secretary of the interior's standards for the
treatment of historic properties, as t existed on Ju

{(c) the secretary of the interior's standards for
rehabilitation and guidelines for rehabilitating historic
buildings, as they existed on July 30, 1998;

(d) the national park service, national register
bulletin series (technical information on comprehensive
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planning, survey of cultural resources, and registration in
the national register of historic places), as they existed on
July 30, 1998; and

{e) Advisory Council Regulations, 36 CFR 800 (1997).

{2) Copies may be obtained free of charge from the State
Historic Preservation Office, 1410 Eighth Avenue, Helena,
Montana 59620; telephone (406) 444-7715.

BOARD OF TRUSTEES
MONTANA HISTORICAL SOCI%;}

By: -///%,f%/

,//ﬂ,

William Holt, Pregtaent

Certified to the Secretary of State August 15’; 1998.
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & PARKS
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT
OF RULE

In the matter of the amendment
of ARM 12.3,202, establishing
a new class of license agent
who may receive compensation
from clients for preparation
of hunting license and permit
applications.

— e

TO: All Interested Persons.

1. On March 12, 1998, the Montana Department of Fish,
Wildlife and Parks (department) published notice of the proposed
amendment of the above-captioned rule at page 629, 1998 Montana
Administrative Register, issue number §.

2. The department has amended rule 12.3.202 as proposed.

AUTH: 87-1-201, MCA iMp: 87-2-501, MCa

3. A total of two commentg supporting the rule amendment
were received. In addition, a request was made asking the
department to provide license publications and information to
the new license agent class. The department agreed and will

include the new license agents on their mwailing 1list for
regulation distribution, information and updates.

RULE REVIEWER DEPARTMENT OF FISH, WILDLIFE
AND PARKS
V m N X@wﬁ%
Robert N. Lane Patrick J. Grah&s&'ﬁirector

Certified to the Secretary of State on August 31, 1998.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment
of rules 17.8.504 and 17.8.505
pertaining to air quality
application and operation fees

) NOTICE OF ADOPTION

)

)

) (Air Quality)

TO: All Interested Persons

1. On June 25, 1998, the Board published notice of the

above-stated rules at page 1574 of the 1998 Montana
Administrative Register, issue number 12.

2. The Board has amended rules 17.8.504 and 17.8.505 as
proposed.
3. No comments were received. Testimony was received by

Charles Homer, supervisor of the technical support section of
the air and waste management bureau as a proponent of the rule.
No other testimony was received.

BOARD OF ENVIRONMENTAL REVIEW

by

CINDY E. YOUNKIN, Chairperson

Reviewed by:

NLF AT

Jﬁpn F. North, Rule Reviewer

Certified to the Secretary of State August 31, 1998.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the )
amendment of rule 17.30.502 )
amending the Montana mixing }
zone rules. )

NOTICE OF AMENDMENT
OF RULE

(Water Quality)

TO: All Interested Persons

1. On April 16, 1998, the board of environmental review
published notice of public hearing on proposed amendment
outlined above at page B47 of the 1998 Montana Administrative
Register, Issue No. 7.

2. The board has amended the following rule as
proposed with the following changes from the original proposal.

17.30.502 DEFINITIONS The following definitions, in
addition to those in 75-5-103, MCA, and ARM Title 17, chapter
30, subchapters 6 and 7, apply throughout this subchapter:

(1) through(12) Remain as proposed.

(13) Not amended.

(14) Amended as proposed.

AUTH: 75-5-301, MCA; IMP: 75-5-301, MCA

3. The board received the following comments; board
responses follow:

COMMENT #1: Several commentors testified in opposition
to the proposed amendment of ARM 17.30.502(13), which defines
"zone of influence." Although these cowmmentors agreed that
there is a need to change the existing definition, they did not
believe that the proposed language fixed the problem. Under the
exigting definition, a zone of influence using a 0.01 feet
drawdown may extend thousands of feet up gradient from a well,
even though a distance of 100 feet between the well and any
ground water mixing zone may be protective of public health.
According to these commentors, the proposed language will only
make the current situation worse, because it will now require
the 0.01 drawdown and will eliminate the DEQ's flexibility in
determining a more reasonable length for any given situation.
One commentor stated that the proposed rule is much more
stringent than necessary to protect public health and will
eventually eliminate the granting of mixing zones and the use of
septic systems for a distance of thousands of feet from any
drinking water well.

These commentors suggested that the Department regearch the
scientific literature to ensure that the right definition was
being used to protect drinking water., There was no consensus
among the commentors as to whether a "capture zone", "zone of
influence", or "zone of contribution" more accurately described
the area of ground water that should be protected.
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RESPONSE: The Board agrees with the comments suggesting
that the Board not adopt the proposed amendment of "zone of
influence", as currently defined in ARM 17.30.502(13). The
Board also agrees that, prior to the amendment of the existing
definition, further research into the scientific literature
should be conducted before proposing an amendment to this
definition. Since there were no comments on the deletion of
WQB-7 from the rule, the Board is amending (14) as proposed.

BOARD OF ENVIRONMENTAL REVIEW

by Com sl botihlinne .
CINDY E. @QUNKIN, Chairperson

Reviewed by:

NF AT

Jo@n F. North, Rule Reviewer

Certified to the Secretary of State on August 31, 1998,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT
OF RULE

In the matter of the )
amendment of rule 17.30.610 )
regarding Montana surface )

)

water quality standards {WATER QUALITY)

TO: All Interested Persons

1. on April 16, 1998, the board of environmental review
published notice of public hearing on proposed amendment
outlined above at page 857 of the 1998 Montana Administrative
Register, Issue No. 7. :

2. The board has adopted the rule 17.30.610 as proposed.

3. The board received comments in support of the proposed
amendment from the Departments of Environmental Quality, Montana
Figsh, Wildlife and parks and a retired federal wildlife
fisheries research biologist. The board received comments from
the City of Lewistown, the Sage Creek County Water District and
several individuals in oppogition to the proposed amendment.
The board also received comments from individuals who neither
opposed nor supported the proposed amendment. The following is
a summary of the commenta in opposition to the proposed
amendment, along with the board’s responses:

COMMENTS ON BIG SPRING CREEK RECLASSIFICATION FROM B-2 TQ B-1,

COMMENT #1 : The Lewistown City Manager, speaking on
behalf of the City of Lewistown, commented that the proposed
reclassification of Big Spring Creek from B-2 to B-1 could
impact the amount of taxes paid by the citizens of Lewistown.
The City expressed concern that reclassification, and subsequent
monitoring and analysis, might require Lewistown to take some
sort of action in the future with regard to Lewistown's
Wastewater Treatment Plant (a point source of discharge to the
pertinent section of Big Spring Creek) and/or storm water runoff
(a non-point source of discharge). If these systems were
required to alter their procedures, or if further infrastructure
work was mandated by the reclasgification, it could equate to an
expense the Lewistown taxpayers could not afford to undertake.
An individual also commented that he had concerns over the types
of controls that would be placed on the stream after
reclassification.

RESPONSE: Comments concerning the potential for future
regulation, to the extent they are valid, do not address the
propriety of the reclassification. Current  salmonid
populations, pH and turbidity ratings indicate the lower portion
of Big Spring Creek should be classified B-1. Reclassification
is thus mandated by Section 75-5-302(1)}, MCA.

Also, concerns over the potential for future regulation are
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largely without basis. There are differences between B-1 and
B-2 classifications, but they are nominal in terms of impacting

the level of regulation at Big Spring Creek. B-1 streams
support ‘“propagation of salmonids" versus B-2's "marginal
propagation of salmonids". Waters classified as B-1 maintain a

pH of 6.5 to B.5, while B-2 maintains a pH of 6.5 to 9.0.
Streams clasaified as B-1 have a limit of 5 nephelometric
turbidity units (NTU), while streams classified as B-2 have a
limit of 10 NTUs. Streams meeting either B-1 or B-2
classification must comply with Department Circular WQB-7
requirements.

The requirements for Lewistown’s municipal waste water
discharge will be the sgame regardless of whether Big Spring
Creek is classified as B-1 or B-2. In either c¢ase, the
discharge must meet the limits set forth in WQB-7. Therefore,
reclassification of Big Spring Creek to B-1 will have no future
effect on Lewistown’s waste water discharge.

The present federal and state municipal storm water
discharge requirements apply only to cities with a population in
excegs of 100,000 persons. The population of Lewistown does not
exceed 100,000 persons. Proposed federal regulations require
the development of a plan to minimize discharges from
municipalities regardless of stream classification. Industrial
storm water dischargers currently must use best management
practices to control turbidity; they do not have to meet NTU
limits. Therefore, Lewistown does not now, and will not in the
future, incur any storm water discharge responsibilities as a
result of the reclassification of Big Spring Creek from B-2 to
B-1.

State law currently requires the use of "all reasonable
land, soil and water conservation practices," [Section
75-5-306(2), MCA] regardless of stream clagsification.
Therefore, reclassification of Big Spring Creek from B-2 to B-1
will not cause any alteration in land use requirements.

Point source discharges without a short term exemption
under Section 75-5-308, MCA, and ARM 17.30.637(3) (a), would have
to meet the 5 NTU limit. They would also be subject to new pH
requirements. Any activity which measurably affects
"propagation" could fall subject to regulation. These are the
regulatory changes caused by reclassification. As previously
noted, they do address the propriety of the reclassification of
Big Spring Creek. Reclagsification is mandated by Section
75-5-302(1), MCA.

COMMENT #2: Two individuals commented that the lower
portion of Big Spring Creek is too polluted with polychlorinated
biphenyls (PCBs) to warrant reclassification from B-2 to B-1.
One individual acknowledged that Montana Fish, Wildlife and
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Parks bases reclassification upon fish populations, but
considered that basis inadequate to support reclassification in
the face of PCB contamination. The other individual commented
that the reclassification would attract additional fisherman to
the creek. This individual considered additicnal fishermen a
negative impact in its own right, but was also concerned because
these fishermen would be catching, and possibly consuming, PCB
contaminated fish. This individual testified that she would not
fish Big Spring Creek herself due to her concern with PCBs. She
was also troubled by the prospect of the elderly or very young
consuming fish caught from the pertinent section of Big Spring
Creek.

RESPONSE: The criteria for reclassification do not include
consideration of PCB levels. Regardless of PCB contamination,
if the other factors are present, stream reclassification is
mandated by Section 75-5-302(1), MCA. Altering the criteria for
reclassification to include consideration of PCB contamination
is beyond the scope and purpose of this rulemaking proceeding.
Likewise, the potential that reclassification will attract
greater numbers of fishermen is not germane to the appropriate
clagsification of Big Spring Creek.

COMMENTS ON SAGE CREEK RECLASSIFICATION FROM B-3 TO B-1.

COMMENT #3: The Sage Creek County Water District, and
geveral individuals, commented that they wanted reclassification
of Sage Creek to go from B-3 to A-1 or A-closed, as opposed to
the proposed reclassification from B-3 to B-1. The Sage Creek
County Water District represents a community of 163 people in 59
households near Sage Creek. This community is interested in
using water from a source well near Sage Creek as a source of
potable water, and classification as A-closed would allow them
to utilize this water without the need of a costly filtration
gyatem.

RESPONSE: The criteria for reclassification from B-3 to A-1
or A-closed requires a demonstration of compliance with fecal
coliform requirements. No data exist that demonstrate that Sage
Creek meets these requirements. Therefore, reclassification
from B-3 to A-1 or A-closed is not possible at this time.
However, adequate data exists to support reclassification from
B-3 to B-1.

COMMENT #4 : Another member of the Sage Creek County
Water District commented that the proposed reclassification
covered a larger portion of the creek than was relevant to the
District. Specifically, the District is concerned only with the
classification of Sage Creek from the source to the headwaters,
whereas the proposed reclassification addresses the entire Sage
Creek drainage to the section line between Sections 1 and 12,
Township 36 North, Range 5 East. The District suggested that
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reclassification to A-closed from the source to the headwaters
should not bhe foreclosed by the general reclassification of the
entire drainage.

RESPONSE: There are no data to indicate that the portion of
Sage Creek from its source to its headwaters meets the fecal
coliform requirements of an A-closed or A-1 classification. The
data do support reclassification to B-1 status, along with the
remainder of the designated drainage. Further subdivision of
the Sage Creek drainage is not supported by distinct areas of
divergent water quality, and is also beyond the scope and
purpose of this rulemaking proceeding.

BOARD OF ENVIRONMENTAL REVIEW

7 7 — -
CINDY E. YOUNKIN, Chairperson

by

Reviewed by:

NS e (4

Joﬁn F. North, Rule Reviewer

Certified to the Secretary of State August 31, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 16.28.101, )
16.28.601, 16.28.601A, )
16.28.605D and 16.28.609A )
concerning control of )

)

sexually transmitted diseases

TQ: All Interested Persons

1. On June 25, 1998, the Department of Public Health and
Human Services published notice of the proposed amendment of
rules 16.28.101, 16.28.601, 16.28,6014, 16.28,.605D and
16.28.609A concerning control of sexually transmitted diseases
at page 1690 of the 1998 Montana Administrative Register, issue
number 12.

2. The Department has amended rules 16.28.101 and
16.28.601 as proposed.

3. The Department has amended the following rules as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

HIV_ INFECTION (1) through (3)(d) remain as proposed.

(4) The health care provider may must either conduct the
interview with the case and assist the case with contact
notification; or the—provider—may request the department to
assist in conducting the interview and/or notifying contacts.

AUTH: Sec. 50-1-202, 50-2-118 and 50-16-1004, MCA
IMP: Sec. 50-1-202, 50-2-118 and 50-16-1004, MCA

16.28,6050 CHLAMYDIAL GENITAL INFECTION (1) remains as
proposed.

(2) An individual who contracts the infection must be
interviewed to determine the person's sexual contacts, and those
contacts must be examined and must receive the medical treatment
jindicated by clinical amd or laboratory findings.

{3) remains as proposed.

AUTH: Sec. 50-1-202, 50-2-118 and $0-18-105, MCA
IMP: Sec. 50-1-202, 50-2-118, 50-18-102 and 50-18-107,
MCA

(1) remains as proposed.
(2) An individual who contracts the infection must be
interviewed to determine the person's sexual contacts, and those
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contacts must be examined and must receive the medical treatment
indicated by clinical and or laboratory findings.

(3) remains as proposed.

AUTH: Sec. 50-1-202, 50-2-118 and 50-18-105, MCA

IMP: Sec. 50-1-202, 50-2-118, 50-18-102 and 50-18-107,
MCA

4. The Department has thoroughly considered all
commentary received. The comments received and the department's
response to each follow:

COMMENT #1: A comment was received suggesting amendment of the
language in subsections (2) of both ARM 16,28.605D0 and
16.28.609A by substituting "or" for "and" in order to clarify
that the appropriate treatment of the diseases in guestion need
not be indicated in every case by laboratory findings, but may
be determined through clinical evidence alone.

RESPONSE: The department agrees with the comment and has made
the requested change.

COMMENT #2: A commentor reqguested that ARM 16.28.601A(2) be
amended to require a report to be made whenever HIV infection is
confirmed, not just when an AIDS diagnosis is made.

RESPONSE: The department declined to make the requested change
because it is unnecessary, since HIV infection is already
required to be reported by ARM 16.28.201, which will continue to

reguire such reporting. Reporting requirements and report
contents are detailed in other administrative rules and are not
the primary focus of the rules in this proposal. once the

department receives the reports currently required by existing
rules, it follows up on those reports to the same degree as it
does AIDS case reports, and every attempt is made to identify,
locate, and offer testing to contacts of HIV-positive
individuals regardless of whether an AIDS diagnosis has been
made. Nevertheless, the department is currently considering how
to improve HIV-reporting mechanisms and is awaiting the
publication of national recommendations from the Centers for
Disease Control and Prevention, after which the appropriate
departmental rules will be evaluated to determine whether they
may be improved.

COMMENT #3: Another comment was made suggesting that subsection
(3) of ARM 16.28.601A be revised to make it clear that a health
care provider must carry out HIV counseling, referrals for
health care, and notification and counseling of contacts.

RESPONSE: The department has decided not to make such a change
at this time. The amendments as proposed allow either the
health care provider or a representative of a local or state

Montana Administrative Register 17-9/10/98



-2495~-

health department to perform these tasks. While the department
strongly encourages health care providers to perform these
tasks, due to time constraints or other factors, many health
care providers defer all or a part of this responsibility to
public health authorities. In other instances, a report may be
received on a person who does not currently have a health care
provider or who wishes not to discuss the matter with his or her
provider. The language as proposed allows for the variety of
situations which may arise and ensures that the steps are
performed by either a health care provider or a public health
professional.

The same commentor suggested changing "may" to
"must" in both places that it occurs in subsection (4) of ARM
16.28,601A, in order to compel the health care provider to take
action either to interview the infected individual and notify
contacts or to refer the matter to the department for action.

RESPONSE: The department concurs and has made the requested

change, with a slight change in style that does not affect the
substance.

Foer S @fg 4 o 9 g
Rule Reviewer Director, Publ Health and

Human Services

Certified to the Secretary of State August 31, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA
In the matter of the ) NOTICE OF AMENDMENT
amendment of ARM 46.30.507 )
pertaining to child support )
enforcement distributions of )
collections )

TO: All Interested Persons

1. On May 28, 1998, the Department of Public Health and
Human Services published notice of the proposed amendment of
ARM 46.30.507 pertaining to child support enforcement distributions
of collections at page 1395 of the 1998 Montana Administrative
Regigter, issue number 10.

2. The Department has amended rule 46.30.507 as proposed.

3. The Department has thoroughly considered all
commentary received. The comments received and the department’s
response to each follow:

COMMENT #1: One comment was received in support of the proposed
amendments. The commentor stated that she would like to see
support pald to persons receiving assistance, while the
assistance is provided. However, the commentor also stated that
she understood changes in the federal law would be needed to
accomplish the commentor's wishes.

RESPONSE: The Department agrees that changes would be needed in
Federal law to accomplish the commentor’s request. Further,
changes would be needed in the program funding structure as
well, since the Department is funded, in part, from collection
of support assigned to the State of Montana by persons receiving
public¢ assistance.

COMMENT #2: A commentor suggested that the Department provide
day care gervices during its rulemaking hearings under the
Montana Administrative Procedure Act.

RESPONSE: At the present time, the Department lacks the
regsources and facilities to accommeodate the request. Further,
the Department does not wish to accept any liability which may
arise from the provision of day care services during rulemaking
hearings. Parents who are unable to obtain day care during
rulemaking hearings may bring their children to the hearings,
which are open to the public.
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4. The rule amendments will take effect on October 1,
1998,

-

o
Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State Rugust 31, 1998,

17-9/10/98 Montana Administrative Register



-2498-

BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF AMENDMENT
of ARM 42.11.301 and 42.11.305 ) AND ADOPTION
and the ADOPTION of NEW RULE )

I (ARM 42.11.306), RULE II )

(ARM 42.11.307), RULE III )

(ARM 42.11.308), RULE IV )

(ARM 42.11.309), and RULE V )

(ARM 42.11.310) relating to )

Commissions Earned by Agents )

Operating Liquor Stores in )

Montana

TO: All Interested Persons:

1. ©On April 30, 1998, the Department published notice of
the proposed amendment of ARM 42.11.301 and 42.11.305, and
adoption of New Rule I (ARM 42.11.306), New Rule II (ARM
42.11.307), New Rule IIT (ARM 42.,11.308), New Rule IV (ARM
42.11.309), and New Rule V (ARM 42.11.310) relating to
commissions earned by agents operating ligquor stores in Montana
at page 1132 of the 1998 Montana Administrative Register, issue
no. 8.

2. A public hearing was held on May 20, 1998, where
comments were received from the Liquor Store Owners Association.
Attorney Michael G. Garrity appeared on behalf of the Liquor
Store Owners Association along with 26 agents. Testimony was
presented which covered several areas of concern and Mr.
Garrity, on behalf of the association, requested the appointment
of a committee to further review and discuss the proposed rules.
The Director agreed to convene a committee which consisted of 4

agents and 4 department personnel. The committee met and
resolved the concerns of the Association.
3. Based on the meeting with the Association and the

Department, the department has further amended the rules as
follows:

42.11.301 @ DEFINITIONS As used in this subchapter, the
following definitions apply:

(1) "Agency store" means a state liquor store operated by
an agent.
(2} "Agent" means a person, partnership, or corporation

that markets liquor on a commission basis under an agency
agreement with the department and provides all the resources,
including personnel and store premises, needed to market liquor
under the agreement.

(3) "Average commission percentage" means the simple
average of the commission percentage of agents with similar
GROSS sales volumes. This percentage is calculated by adding
the commission percentages of all agents with similar GROSS
gsales volumes and dividing by the number of agents with similar
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GROSS sales volumes.

(4) “Galender CALENDAR year” means January 1 through December 31.

(5) "Community boundary" means:

(a) in the case of an incorporated city or town, the city
or town limits;

{(b) in other communities, the generally recognized and
commonly accepted outer edge of the community.

(6) "Gross Sales VOLUME" means an agency liquor store's
purchases AT POSTED PRICE AS DEFINED IN 16-1-106, MCA.

+——ulignerl-—inetudes—table—wine —when—the aleeholie

48 (7) "Minimum qualified petitioners" means the number of
adults who reside in the community which number equals 5% of the
community population as determined in the most recently
available census estimate for the community or 20 adults who
reside in the community if 5% of the community population is
less than 20.

49+ (8) "New state agency liquor store" means; a state
agency liquor store that begins operation in a community that
has not had a state agency liquor store in operation for one or
more years.

436} (9) "Sales Band" means a group of agents with similar
GROSS sales volumes.

443} (10) Other words and phrases used in these rules shall
have the meaning ascribed to them in the Montana Alcoholic
Beverage Code, as amended, and if not defined therein have their
usual and customary meaning.

BUTH: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101, MCA

42.11.305 OPENING A NEW STATE AGENCY LIQUOR STORE

(1) The number of state agency liquor stores that may be
located in a community will vary with the population in a
community. The number of stores that may be located in a
community may vary as prescribed in 16-2-109, MCA.

(2) A new state agency liquor store will be operated by an
agent.

(3} The department will conduct a public hearing to open
a new STATE agency store in a community when all of the
following conditions are met:

(a) The department receives a petition signed by at least
the minimum qualified petitioners to open an STATE agency store
in the community. The petition must clearly state that its
purpose is to have the department open a STATE AGENCY liquor
store in the community which will be operated by an agent under
contract with the department. The petition must show the
printed name, mailing address and signature of each person
signing the petition.

(b) The department receives a letter from a person willing
to submit a proposal or bid to operate am STATE agency store in
the community. This person must control or expect to control a
building in the community that could be used as the STATE agency
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store location,

(¢} The number of STATE agency liquor stores currently
operating in the community does not exceed the limit in 433 16—
2-109, MCA.

(d) The nearest community with an operating STATE agency
liquor store is more than 35 miles as measured from the nearest
community boundaries along the shortest route on a paved road
between the two communities unless the new store is to be
located in a community eligible for more than one store pursuant
to 44 16-2-109, MCA.

(e) The department has not solicited for an agent in the
community within the previous three years.

(f) The petition identified in (3) (a) and the letter from
a potential agent in (3) (b) must be received within six months
of each other.

(4) When all of the conditions in (3) are met, the
department will hold a public hearing in the community to
receive comments from interested parties concerning the
department’s intention to advertise for proposals or bids for a
liquor store agent, The procedures concerning the public
hearing are:

(a) The notice will contain the following:

(i} the date, time and place in the community where the
public hearing will be conducted; and

(ii) provide the name and address of the hearing officer
appointed by the department to conduct the hearing.

(b) Notice of the public hearing will be advertised twice
during a two-week period in the legal section of:

(i) the nearest daily newspaper in general circulation for
the affected area; and

(ii) in the local community newspaper, if there is one.

(c) The hearing will be conducted no less than 14 days but
no more than 20 days following the last publication of the
notice in the newspapers.

(d) The hearing officer will preside over the hearing and
collect the information presented by all persons. The hearing
will be directed to the following:

(i) whether the department should proceed with its
intention to advertise for proposals or bids for a liquor store
agent for the community;

(ii) whether any limitations or restrictions on the
location and operation of the agency should be considered; and

(iii) whether any other issues directly related to the
operation of the proposed store in the community or its possible
effects on the community should be considered in the
determination of whether to proceed with its intention to
advertise for proposals or bids for a liquor store agent for the

" community.

(e) Within one week following the public hearing, the
hearing officer will submit a report to the MHguer divisien
adminigbtrater DEPARTMENT. This report will provide the
following:
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(1) identify all of the issues raised at the hearing;

(ii) recommend whether proceeding with the advertisement
for proposals or bids for a liguor atore agent is in the best
interest of the state, and the community; and

(iii) recommend whether any limitations or restrictions on
the location and operation of the agency should be considered.

(f) One week following receipt of the hearing officer’s
report, the department will decide what action will be taken in
response to the hearing officer’s recommendations.

(5) Notice of the department’s decision will be mailed to
all parties who signed the petition and gave a mailing address
or who attended the public¢ hearing and gave a mailing address.

(6) If the decision is to proceed with the advertisement
for request for proposals or invitation for bids for a liquor
store agent, the process to select an agent will be conducted in
accordance with pew—rulte-¥ ARM 42.11.310.

(7) 1If no proposals or bids are received in response to a
request for proposals or invitation for bids, or none of the
proposals or bids received meet the minimum reguirements
apecified in the request for proposals or the invitation for
bids, the department will make no further solicitation for an
agent in the community for three years. If the conditions in
(3) and (4) are met after the three-year period, the department
will begin the process again. However, if the department
determines that the petition required in (3)(a) was not
generated in good faith, the department may waive the three-year
limitation.

AUTH: Sec. 16-1-303, MCA; IMP, Sec. 16-2-101 and 16-2-109,
MCA

NEW RULE I (ARM 42.11,306 OMMISSION PERCENTAGE REVIEW

(1) The department shall review the commission percentage
paid to agents pursuant to 16-2-101, MCA.

(2) The department will MAY examine agent stores with
similar GROSS sales volumes to determine commission rate
adjustments. Fhe—department—wiltl-—ereate-—guidetHines—for
determining—loimilar—eates—volumegl of the agenbs

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA

NEW RULE II (ARM 42.11.307) DETERMINATION OF SIMILAR GRQSS
SALES VOLUMES (1) An agent’s commission percentage way be
adjusted to the average commission percentage of agents with
gsimilar GROSS sales volumes as prescribed in 16-2-101, MCA.

(2) ZThe department—will determine sales bands—for-agents
with—gimilar—sales—vetumens: EXCEPT AS OTHERWISE PROVIDED, sales
information from the two most recent emlender CALFNDAR years will be used
when determining the sates—bards GROSS SALES VOLUMES.

(3) The department will apply standard statistical
measures to establish the sales bands. The agents will be
divided into six eales bands. The sales bands will be
proportioned using a standard bell curve.

(4) The proposed sales bands with corresponding proposed
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average commission rates for each band, will be made available
to the public for comment 60 days prior to the commencement of
the review period.

(5) Copies of the sales bands with corresponding proposed
average commission rates for each band; may be obtained by
contacting the Department of Revenue, Liguor Distribution, P.O.
1712, Helena, MT 59624-1712.

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA

NEW RULE TIT (ARM 42.,11.308) MINIMUM QUALIFICATIONS FOR
COMMISSION RATE REVIEW (1) Agent’'s GROSS sales volumes can be
distorted by closure of a business; other than for holidays,
weekends, inventory, or other temporary closures which occur in
the ordinary course of business. This distortion could
potentially result in the agent being placed in a sales band
which does not accurately reflect the agent’'s average GROSS

sales volumes. Such misplacement of an agent within a sales
band would also affect the average commission percentage
determination within the band. THE DEPARTMENT MAY, IF

SUFFICIENT DATA EXIST, PROJECT AN AGENT'S GROSS SALES FROM A
PERIOD OF LESS THAN THE TWO MOST RECENT CALENDAR YEARS AS A
REPRESENTATION OF THE AGENTS TWO YEAR GROSS SALES. Therefore,
for an agent to be eligible for a commission rate REVIEW, the
store mugt be open for business ON A REGULAR AND CONTINUOUS
BASIS for the entire two catender CALENDAR years preceding
the review period.

(2) Fo-gualify-fora-greater—than-average—commissionunder

- ALL STATE

AGENCY STORES ARE ELIGIBLE FOR A COMMISSTON RATE ADJUSTMENT
UNDER 16-2-101(6) (b), MCA.

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA

NEW RULE IV (ARM 42.11.309) COMMISSION ADJUSTMENT (1) An

band— AN AGENT'S COMMISSION PERCENTAGE MAY BE INCREASED TO
AVERAGE COMMISSION PERCENTAGE WITHIN THE SALES BAND IF THAT
AGENT'S COMMISSION PERCENTAGE IS LESS THAN THE AVERAGE IN THAT
SALES BAND.

(2) An-agent'o-commission—may—be—increased—to—apereentage

——tb}—the—agent—meats—the—erdberia gset —forth—in—
3046 B+—MEA-~ AN AGENT'S COMMISSION PERCENTAGE MAY BE
INCREASED TG, A PERCENTAGE GREATER THAN THE AVERAGE COMMISSION
PERCENTAGE 'FHIN THE SALES BAND IF IT 1S ESTABLISHED TO THE
SATISFACTION OF THE DEPARTMENT THAT:
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(a) THE AGENT HAS EXPERIENCED INCREASED EXPENSES IN
OPERATING THE BUSINESS FOR THE TWO MOST RECENT CALENDAR YEARS
INCLUDING, BUT NOT LIMITED TO:

(1) INCREASED LABOR COSTS;

(ii) RENTAL OR LEASE COSTS;

(iii) UTILITIES;

(iv) INSURANCE PREMIUMS; AND

(v) INCREASED UTILIZATION OF THE CASE LOT DISCOUNT.

(b) THE AGENT CONSIDERED ALL REASONABLE MITIGATION
MEASURES; AND

(c) THE AVERAGE COMMISSION PERCENTAGE WOULD BE
INSUFFICIENT TO YIELD NET INCOME COMMENSURATE WITH THE NET
INCOME EXPERIENCED IN THE TWO MOST RECENT CALENDAR YEARS.

AUTH: Sec. 16-1-303, MCA; IMP: Sec. 16-2-101, MCA

NEW RULE V (ARM 42.131.310) SELECTION OF AGENT (1) The
agent for an agency liquor store will be selected according to
competitive procedures under the Montana Procurement Act, 18-4-
121 through 18-4-407, MCA.

(2) For stores in communities with less than 3,000
population according to the federal bureau of the census’ last
decennial final census count:

{(a) an agent will be selected according to procedures for
competitive sealed proposals as defined in ARM 2.5.602; and

(b) the agent's commission will be #£ixed INITIALLY
ESTABLISHED at 10% of adjusted gross sales.

{3) For storeg in communities with a population of 3,000
or more according to the federal bureau of the censug’ last
decennial final census population count:

(a) an agent will be selected according to procedures for
competitive sealed bids as defined in ARM 2.5.601; and

(b} the agent’s commission beimg WILL BE INITIALLY SET AT
the percentage—«eéwfadjusfed——gfeee-wsa}eﬁ bid by the lowest
responsible and responsive bidder.

AUTH: Sec. 16-1-303 MCA; IMP, Sec. 16-2-101, 16-2-109, and
16-2-407, 18-4-303, and 18-4-304, MCA

4. Therefore, the Department adopts the rules with the
amendments listed above.

CLEO ANDERZ0O MARY BRYSON (]
Rule Reviewer Director’ of Revenue

Certified to Secretary of State August 31, 1998
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT
of ARM 42.17.131 relating to )
Withholding Allowances )

TO: All Interested Persons:

1, On July 16, 1998, the Department published notice of
the proposed amendment of ARM 42.17.131 relating to Withholding
Allowances at page 1909 of the 1998 Montana Administrative
Register, issue no. 13.

2. No comments were received regarding the rule.

3. The Department has amended the rule as proposed.

o

CLEO ANDERS MARY BRYGON
Rule Reviewer DirectoY of Revenue

Certified to Secretary of State August 31, 1998.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT
of ARM 42.20.160, 42.20.161,

42.,20.162, 42.20.165, 42.20. )

167, and 42.20.168 relating )

to Forest Classification and )

Appraisal for Property Tax )

TO: All Interested Persons:

1. On April 30, 1998, the Department published notice of
the proposed amendment of ARM 42.20.160, 42.20.161, 42.20.162,
42.20.165,42.20.167 and 42.20.168 relating to Forest Classification and
Appraisal for Property Tax at page 1128 of the 1998 Montana
Administrative Register, issue no. 8.

2. A public hearing was held on May 22, 1998, where
written comments were received. Oral and written comments
received during and subsequent to the hearing are summarized as
follows along with the response of the Department:

COMMENT 1: Thorn Liechty, President of the Montana Forest
Land Association states that the language inserted in ARM
42,20.161(1) (c), which reads: "For the purposes of determining the

15-acre forest land ownership criteria...", is misleading since
forest land is defined as 15 acres or more. Section 15-44-
102(5), MCA, states the forest land ownership c¢riteria is not

restricted golely to lands of fifteen acres (excluding
properties of, 15.1 acres, or 19.9 acres, and so forth).

RESPONSE: The Department concurs that the term "l15-acre
forest land ownership criteria" is misleading. This rule will
be amended to better clarify the term.

COMMENT 2: Mr. Liechtv testified that the Department’s
proposal for ARM 42.20.161(1) (m) turns the original definition of
"contiguity" on its head. The change states that contiguity
will be broken by the existence of non-forest lands (such as
rivers and streams, roads, highways, power lines, and railroads)
which exceed a particular dimension. 1In addition to creating an
arbitrary redefinition of contiguity, the proposals leave
unclear the forest land taxation position of larger-sized
properties, say 19, 29, or 109 acres, which are transected by a
wide highway or large river (over 120 feet etc.), leaving one or
more of the residual segments less than 15 acres. Potentially,
the Department’s proposal may be at odds with Montana forest
land conservation efforts by encouraging development of newly
defined "non-contiguous" tracts which might better be left as
forest land. Further, if the newly-defined "discontiguous"
segments of forest land are not accessible for development but
are taxed as tract land, the landowner’s problems are
compounded.

RESPONSE : Forest land classification procedures are
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consistent on all ownerships, regardless of size. Neither the
current forest land classification rules nor the proposed
amendments to the rules change this basic premise.

COMMENT 3: Mr. Liechty also stated that taken together,
the Department’'s proposals in (c¢) and {(m) which redefine forest
land contiguity seem to derive from motives other than simple
clarification, since the changes deviate so markedly from the
original language without adding precision or enhancing
fairness. Mr. Liechty pointed out that the Department lost an
appeal in June 1997 entitled State of Montana v. Robert and
Marietta Pfigster, PT-1995-53, before the State Tax Appeal Board
pertaining to this issue. Mr. Liechty stated that he believes
the wording now proposed appears to be specifically designed to
prevent the type of decision rendered by the State Tax Appeal
Board in the Pfister case.

RESPONSE : The amendments proposed by the Department in
ARM42.20.161(1)c) and (m) clarify forest land classification
rules the Department has used since 1986. The Department
currently uses the proposed amendments to this rule to classify
more than 14,000 forest landowners, who own approximately 4.1
million acres of private forest land. No forest landowner will
have their land changed to a different land classification as a
result of the clarification of these classification procedures.

The Department’s forest land classification procedures are
applied uniformly, regardless of ownership size. Forested-land
less than 15 acres in size on ownerships less than 20 acres in
size is classified as agricultural land or appraised at its
market value, Forested-land less than 15 acres in size on an
ownership between 20 and 160 acres in size is classified as
agricultural or non-qualified agricultural land., Forested-land
leas than 1% acres in size on ownerships more than 160 acres in
size is classified as agricultural land.

Therefore, the Department declines to change ARM
42.20.161(1) (¢c) and (m).

COMMENT_ 4 : Fred Hodgeboom submitted written comments
concerning the legislative intent of the law. He stated that
the original language of ARM42.20.161(1) (c) clearly recognized the
intent of the law and exempted features which the landowner had
no control such as "rivers and streams, county boundaries, local
taxing jurisdiction boundaries, roads, highways, power lines,
and railroads" from creating "non-contiguous” forest land for
tax purposes.

RESPONSE: The Department’s amendments to ARM 42.20.161 do
not change the procedures for recognizing contiguous tracts of
land in the same ownership. The Department’'s amendments are not
a departure from current application of classification rules and
they will not create newly defined "noncontiguous" tracts.

COMMENT &5: Mr. Hodgeboom and Representative Bob Lawson
presented concern that artificial and natural "non-forest land
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breaks" can have unnecessary negative impacts upon landowners.

RESPONSE: Only a few of the smallest and most marginally
eligible forest properties are impacted by classification rules
defined in ARM 42.20.161. Most forest landowners don't want
bonafide non-forest land classified as forest land and benefit
from these rules,

COMMENT 6: Representative Bob Lawson also presented concern
that the attempt to increase tax revenues on forest tracts may
act as an incentive for the landowner to use the land for things
other than growing trees - perhaps subdivisions and such.

RESPONSE: The amendments proposed by the Department were
not developed to increase tax revenues. They are proposed to
acknowledge longstanding practices and to provide clarification
in the area of forest land classification and valuation for
taxpayers, the forest industry, appeal boards and Department
staff. It has been contended that the Legislature’s decision to
move from a standing inventory timber assessment taxation system
to a productivity system encouraged taxpayers to retain timber
on their property rather than cutting it down. We’re not aware
of situations where the proposed amendments will alter current
timber practices.

COMMENT 7: Representative Lawson also stated that 15 acre
plots may well be too big of an arbitrary size and perhaps 10
acre plots would be more appropriate. He stated that maybe it
would be more appropriate to determine the classification based
upon the actual use of each acre of land rather than lumping
into either 10 or 15 acre tracts.

RESPONSE: The 15 acre requirement is statutory (15-44-102,
MCA), and has been the minimum requirement at least since 1991.
The Department does not have the ability to determine the
current classification of each 1 acre tract of land individually
through use of current technology.

COMMENT 8: Al Kington of the Montana Tree Farm System
testified regarding the proposed amendments to ARM 42.20.161.
He stated that it was his belief that since the appeals and
discrepancies related to tracts covered in this rule are rare
and handled now on a site by site basis the rule should not be
amended. He further stated that he felt the amendments
complicate the issue.

RESPONSE : A significant portion of ARM 42.20.161 was not
changed. While it is true there are relatively few appeals and
questions regarding forest land assessment, the proposed
amendments will bring additional ¢larification and will resolve
questions raised at appeal hearings.

COMMENT 9: Mr. Kington also stated that he had concerns
covering the forest land valuation formula which is addressed in
ARM 42.20.167. During the last session of the legislature the
lending institution used to determine the capitalization rate
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uged in the productivity formula was changed from the Federal
Land Bank to the Northwest Farm Credit Services. Due to the
many different ag loans available through this institution, the
15 year term used (since it gives the highest rate), should be
specified in the rules.

RESPONSE: The Department accepts the comments on the
propoged amendment to ARM 42.20.167(8) and will amend the rule
accordingly.

COMMENT. 10: Mr. Kington testified at the hearing and Cary
Hegreberg of the Montana Wood Products Association presented
written comments regarding the amendments to ARM 42.20.168 and
their concern regarding forest costs. They both testified that
they felt these amendments were needed and they were necessary
to increase accountability of the Department of Revenue and
Department of Natural Resources and Conservation, Division of
Forestry (DNRC-DOF) to accurately reflect costs in each forest
zone. However, they felt there were some major terminoclogy
errors in the proposed changes.

RESPONSE: The Department agreed prior to the rule hearing
to make two terminology changes to this rule. The proposed
amendments were submitted as part of the Department’s written
testimony at the hearing and are part of the record of the
hearing. Those amendments are reflected below.

COMMENT 11: Robert Pfister, Research Forester and Private
Land Owner presented written testimony regarding ARM 42.20.160,
Mr. Pfister stated that the proposed change to (1){a)ii)is a
definite improvement to retain forest land classification after
harvesting, unless (1) (a) (iii)} the land is purposefully converted to
"nonforest land".

RESPONSE: Land purposefully converted to "nonforest land"
would, in accordance with amended ARM 42.20.160(1) (a) (iii), be
classified and valued according to its converted use which may
be agricultural, nonqualifying agricultural, industrial,
commercial, or residential.

COMMENT 12: Mr. Pfister stated that the new definition in
ARM 42.20.161(1)provides a much needed improvement to protect the
forest land owners from nitpicking subtractions from forest land
acreage. He further stated that the defipition found in (m) may
still be ambiguous under the proposed changes. He stated that
“right-offway" easements are often wider than 120 feet, yet the
area actually used for the highway is usually less than 120
feet; furthermore, the property owner retains the right to
harvest and grow timber within the easement as long as it
doesn’t interfere with the purpose of the easement.

RESPONSE: The Department acknowledges Mr. Pfister’'s
approval of the new definition in ARM 42.29.160. Mr. pPfister’'s
indication that the definition found in (m) might still be
ambiguous is noted.
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COMMENT 13: Mr. Pfister stated that he felt the 3 percent
of gross timber income is unbelievably low from the viewpoint of
a professional forester.

RESPONSE: The management cost is calcuated wusing
information obtained from the Department of Natural Resources
and Conservation.

3. As a result of the comments received the Department
has further amended ARM 42.20.161, 42.20.167, and 42.20.168 as
follows:

42.20.161 FOREST LAND CLASSIFICATION DEFINITIONS

(1) {a) and (b) remain as proposed.

(c) For purposes of determining the MINIMUM 15-acre forest
land ownership criteria identified in 15-44-102, MCA, the term
"contiguous land" means land that touches or shares a common
boundary or that would have shared or touched a common boundary
had the lands not been separated by rivers and streams, county
boundaries, local taxing Jjurisdiction boundaries, roads,
highways, power lines and railroads. For purposes of
determining forest land classification, that land must be
uninterrupted forest land that meets the requirements of ARM
42.20.160 and is unbroken by non-forest land.

(d) through (m) remain as proposed.

AUTH: Sec. 15-44-105, MCA; IMP: Sec. 15-44-101, 15-44-102
and 15-44-103, MCA

42.20.167 FOREST._LAND VALUATION FORMULA (1) and (2)
remain the same.

(3) The valuation of forest land shall be based on a 5-
year average of income, expense, and capitalization rate for the
years #98% 1991 through 359% 1595.

(4) through (7) remain the same.

(8) The capitalization rate is the 15-YEAR annual average
interest rate on agricultural loans as reported by the northwest
farm credit services, agricultural credit association of
Spokane, Washington, plus the effective tax rate.

{(9) Remains the same,

AUTH: Sec. 15-1-201 and 15-44-105, MCA; IMP: Sec. 15-44-
101, 15-44-102, 15-44-103, and 15-44-104, MCA

42.20.168 FOREST COSTS (1) The determination of forest
costs in ARM 42.20.167 represent the average costs for
reforestation, fire assessment, slash disposal, timber stand
improvement, timber harvest, forest practices, and
ADMINTSTRATION over the base period specified in ARM 42.20.167.
Forest costs, with the exception of the haszerd—reduction FIRE
ASSESSMENT FEE and management ADMINISTRATIVE cost, are
calculated from the actual expenditures for those activities
conducted by the Department of natural resources and
conservation, division of forestry (DNRC-DOF). The average
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forest cost in each forest valuation zone is derived from DOF
land management areas. The hazard—reduetion—eest FIRE
ASSESSMENT FEE will be the average—fire—assessment fee the DOF
charges landowners. The management ADMINISTRATIVE cost is 3
percent of the gross timber income in each wvaluation =zone.
Thoge costs shall be deducted from the per acre gross timber
income.

AUTH: Sec. 15-1-201 and 15-44-105, MCA; IMP: Sec, 15-44-
101, 15-44-102, 15-44-103, and 15-44-104, MCA

4. Therefore, the Department adopts ARM 42.20.160,
42.20.162, and 42.20.165 as originally proposed and adopts ARM
42.,20.161, 42.20.167, and 42,20.168 with the amendments listed

above.
s
a2 C:)fkf{;?drrm—/
CLEQO ANDERSON MARY BRYSON 4
Rule Reviewer Directdr of Revenue

Certified to Secretary of State August 31, 1998
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT AND
of ARM 42.38.101, 42.38.102, ) REPEAL

42.38.103, 42.38.104, 42.38. )
201, 42.38.203, 42.38.204, )
42.38.206, and REPEAL of ARM )
42.38,.205 relating to )
Unclaimed Property )

TO: All Interested Persons:

1. On May 28, 1998, the Department published notice of the
proposed amendment  of 42.38.101, 42.38.102, 42.38.103,
42.38.104, 42.38.201, 42.38.203, 42.38.204, 42.38.206, and
repeal of ARM 42.38.205 relating to Unclaimed Property at page
1399 of the 1998 Montana Administrative Register, issue no. 10.

2. Written comments received by the Department are
summarized as follows along with the responses of the
Department :

COMMENT 1: Jeanne Bauman, from the Montana Credit Union
Network asked, when a member dies, a beneficiary designated by
the member receives the life savings insurance proceeds. These
proceeds are distributed in one of two ways:

(A) If the beneficiary is also the beneficiary of the money
in the decedent.'s account, then the insurance money is deposited
into that account,

(B) If the beneficiary is not entitled to the money in the
decedent’s account, then the credit union deposits the insurance
proceeds into a credit union accounts payable account and issues
a check to the beneficiary. (The insurance company issues the
insurance check payable to the credit union first; then the
credit unjion turns around and issues a check in the same amount
to the beneficiary.)

RESPONSE: In scenario (A), where the beneficiary is the
same person on the decedent’s account and the insurance policy,
the money becomes abandened after five years. The insurance
money is deposited into the decedent’s account with the rest of
the money in the account which is presumed abandoned under 70-9-
803 (1) (d), McA.

In scenario (B), where the beneficiary is not the same
person as the beneficiary of the decedent’s account, the money
is presumed abandoned after five vyears. In the example

provided, the credit union deposits the insurance check, which
is made payable to the credit union, into the credit union’'sg
accounts payable account and the credit union writes a check to
the beneficiary from the credit union’s account. 1In this case
the money is presumed abandoned under 70-9~803(1) (q), MCA, which is
five years after the owner has a right to demand the property.
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COMMENT _2: Ms. Bauman also asked, if the beneficiary
cannot be found, would the life savings insurance proceeds be
congidered abandoned after three years for life insurance under
70-9-803(1) (h), MCA, or would it be five years for "accounts" or
"all other property" under 70-9-803(1) (d) and (q), MCA?

RESPONSE: In both cases the insurance check is cashed and
cannot be considered abandoned under 70-9-803(1) (h), MCA.

3. The Department is amending the authority and
implementing cites for ARM 42.38.206 as follows:

42.328.206 PROPERTY (1} through (3) remain the same.
AUTH: F6—9—365 70Q-9-828, MCA; IMP: Sec., #9310 andFo—
5333 70-9-820, MCA.

4. The Department has amended the rules as proposed and
repealed ARM 42.38.205.

Lo

CLEO ANDERSON MARY BRYSON J
Rule Reviewer Director of Revenue

Certified to Secretary of State August 31, 1998
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I CTIONS OF ADMINIS VE DE E

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
atatement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

mipistrativ 1 f Mon is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Adminigtrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’'s Opinions)
and agencies {(Declaratory Rulings) issued since
publication of the preceding register.

Use of the Adminigtrative Ruleg of ana_(ARM) :

Known
Subject
Matter

Statute
Number and
Department

1. Congult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to c¢ross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through June 30, 1998.
This table includes those rules adopted during the period
July 1, 1998 through September 30, 1998 and any proposed rule
action that was pending during the past 6-month period, (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.} This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1998, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the gubject matter of
the rule and the page number at which the action is published in
the 1996, 1997 and 1998 Montanha Administrative Registers.

To aid the user, the Accumulative Table includeg rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.

ADMINISTRATION, Department of, Title 2

2.21.812 and other rules - Sick Leave Fund, p. 2133
2.21.6401 and other rules - Performance Appraisal, p. 1452,
2258

(Public Employees’ Retirement Board)

2.43.302 and other rules - Definitions used in Rules and
Statutes - Actuarial Data - Mailing for Non-profit
Groups, p. 376, 920

(State Compensation Insurance Fund)
I & IT Individual Loss Sengitive Dividend Distribution
Plan, p. 695, 1273

AGRICULTURE, Department of, Title 4

I Weed District Supervisor Training, p. 811, 1913

4.3.602 and other rules - Rural Assistance Loan Program to
Asgist Substandard Income, p. 2188

4.5.102 and other rules - Ranking of Weed Grant Projects -
Identifying New Noxious Weeds, p. 1986

4.5.203 Category 2 Noxioug Weeds, p. 809, 1912

4.5.302 and other rules - Certification of Noxious Weed Seed
Free Forage, p. 1546, 1827, 2260

4.9.401 Wheat and Barley Agsessment - Refunds, p. 807, 1696
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4.13.1001A Grain Fee Schedule, p. 698, 1276

STATE AUDITOR. Title §

I-Xv Annuity Disclosure and Sales Illustrations, p. 382,
2012

6.6.2503 and other rules - Group Health Insurance in the

Large and Small Group Markets - Individual Health
Insurance, p. 1, 1698, 2020

6.6.3101 and other rules - Long-term Care, p. 2193

6.6.4001 Valuation of Securities other than those
Specifically Referred to in Statutes, p. 47, 528

6.6.5101 Plan of Operation for the Small Employer Health
Reinsurance Program, p. 814, 1406

(Classification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workerg Compensation and Employers Liability
Insurance, 1996 Edition, p. 599, 1407

Ti 8
8.63.101 and other rules - Passenger Tramways, p. 1960, 643
(Board of Alternative Health Care)
8.4.405 and other rules - Naturopathic Physician Continuing
Education Requirements - Licensing by Examination -

Midwives Continuing Education Requirements - Natural
Substances Formulary List, p. 2134, 529

8.4.510 Licensure of Out-of-State Applicants, p. 515, 921

(Board of Athletics)

8.8.2802 and other rules - Definitions - Prohibitions -
Physical Examinations - Physician Reguirements -

Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053

(Chemical Dependency Counselor Certification Program)

I Unprofessional Conduct, p. 1305, 1914

I-XVIII Chemical Dependency Counselor Certification, p. 602,
1408

(Board of Chiropractors)

8.12.601 and other rules - Applications - Examination
Requirements - Temporary Permit - Renewals -

Unprofessional Conduct - Endorsement, p. 49, 1494

(Board of Clinical Laboratory Science Practitioners)
8.13.303 and other rules - Fees - Renewal - Inactive Status -
Reactivation of License, p. 2136

(Board of Cosgmetologists)

B.14.803 and other rules - Applications for Examination -
Temporary Permits - Application of Out-of-State
Cosmetologists, Manicurists, Estheticians - Transfer
Students - Continuing Education - Salons - Booth
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Rental Licenses - Restrictions of Temporary Permits,
p. 1456, 2261

8.14.814 Fees - 1Initial, Renewal, Penalty and Refund,
pP- 1226, 2163

(Roilers, Blasters and Crane Operators Program)

8.15.103 and other rules - Construction Blasters - Hoisting
Operators - Crane Operators - Boiler Engineer
Training, p. 2149, 453, 1155

(Board of Dentistry)

8.16.405 and other rule - Fees - Dentist Licensure by
Credentials, p. 2157, 922

(Board of Horse Racing)

8.22.502 and other rules - Parimutuel Wagering - Annual
License Fees - Timers - Jockeys - Trainers - General
Requirements - Weight-Penalties and Allowances -
Exacta Betting - Requirements of Licensee - Bonus
for Owners of Montana Breds, p. 615, 1156

(Board of Landscape Architects)
8.24.409 Fee Schedule, p. 1058, 1915

(Board of Funeral Service)

8.30.402 and other rules - Applications - Licensure of Out-
of-8tate Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary
License - Crematory Facility Regulation - Processing
of Cremated Remains - Board Meetings - Disclosure of
Funeral Arrangements - Methods of Quoting Prices -
Itemization - Disclosure Statement - Cemetery
Regulation - Federal Trade Commission Regulations -
Disclosure Statement on Embalming, p. 1228, 1833

(Board of Nursing)

8.32.306 Application for Recognition, p. 1308, 2164

8.32.1408 Standards Relating to the Licensed Practical Nurge's
Role in Intravenous (IV) Therapy, p. 623

(Board of Nursing Home Administrators)
8.34.414 and other rule - Examinations - Fees, p. 2139

{Board of Occupational Therapists)
8.35.408 and other rule - Unprofessional Conduct - Continuing
Education, p. 1551, 2266

(Board of Optometry)

8,36.409 and other rules - Fees - Licensure of Out-of-State
Applicants - Continuing Education Requirements -
Approved Programs or Coursesg, p. 235, 925

(Board of Qutfitters)

I Watercraft Identification, p. 2224, 740

8.39.505 and other rules - Outfitter Applications and
Renewals - Guide or Professional Guide Licenseg and
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8.39.804

(Board of
8.44.402

(Board of

8.48.507
(Board of
8.50.428

(Board of
8.52.604

(Board of
8.56.402

(Board of
8.57.407

(Board of
8.58.411

8.58.413
8.58.419

(Board of
8.59.506
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Qualifications - Safety Provisions - Unprofessional
Conduct, p. 816

Review of New Operations Plan and Proposed Expansion
of Net Client Hunting Use under an Existing
Operations Plan, p. 1463, 2267

Plumbers)
and other rule - Definitions - Fees, p. 1751, 2226,
1158

Professional Engineers and Land Surveyores)
Establishment of a Negotiated Rulemaking Committee
on Fire Extinguisher Systems - Need for Engineering
Services, p. 700
Establishment of a Negotiated Rulemaking Committee
on Wastewater Treatment Systems - Need for
Engineering Services, p. 703
Clasgification of Experience, p. 1504, 534

Private Security Patrol Officers and Investigators)
and other rules - Experience Requirements - Fees -
Private Investigator Trainee, p. 2230

Psychologists)
and other rules - Application Procedures -
Continuing Education - Unprofessional Conduct -
Ethical Practice of Psychology - Unprofessional

Conduct, p. 57, 927

Radiologic Technologists)
and other ruleg - Applications - Continuing
Education - Permit Application - Types -
Unprofessional Conduct, p. 1241, 1916

Real Estate Appraisers)
and other rules - Qualifying Education Requirements
for Licensed Appraisers - Residential Certification
- General Certification - Continuing Education - Ad
Valorem Tax Appraisal Experience, p. 238, 744

Realty Regulation)
and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 2141
Reactivation of Licenses, p. 407, 1496
and other rulesz - Grounds for License Discipline -

General Provisions - Unprofessional Conduct -
Grounds for License Discipline of Property
Management Licensees - General Provisions -

Unprofessional Conduct, p. 821
Respiratory Care Practitioners)

and other rules - Fees - Continuing Education -
Unprofessional Conduct, p. 1553, 2276
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{(Board of Sanitarians)

8.60.408 and other rules - Minimum Standards for Licensure -
Continuing Education, p. 824, 1497, 1718

(Board of Speech-Language Pathologists and Audiologists)
8.62.404 and other rules - Examinations - Schedule of
Supervision - Continuing Education, p. 146%, 2165

(Building Codeg Division)

8.70.101 and other rules - Building Codes Division, p. 1310

(Weights and Measures Bureau)

8.77.101 and other rules - Voluntary Registration of
Servicepersons and Service Agencies - Uniform

Regulation of National Type Evaluation, p. 517, 1498

(Consumer Affairs Division)

I Notice of Resale of Returned Vehicle, p. 1989

I-XX New Motor Vehicle Warranty Act, p. 68, 746, 930

(Banking and Financial Institutions Division)

8.80.110 Fees for the Approval of Point-of-Sale Terminals,
1556

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to

be Applied, p. 1558

(State Banking Board)

8.87.401 and other rule - Organization of the State Banking
Board, p. 1560

(Local Government Asgistance Division)

I Administration of the 1998 Treasure State Endowment
Program (TSEP), p. 2228, 758, 932

8.94.3707 and other rule - 1991 Federal Community Development
Block Grant Program - Administration of the 1998
Federal Community Development Block Grant Program,

2230, 751

8.94.3714 Administration of the 1998 Federal Community
Development Block Grant Program, p. 706

8.94.4102 and other rule - Single Audit Act, p. 1355, 1917

(Economic Development Division)
8.99.506 and other rule - Microbusiness Finance Program,
p. 1468, 2166

(Board of Housing)
8.111.402 and other rules - Reverse Annuity Mortgage (RAM)
Loans, p. 92, 644

(Travel Promotion and Development Division)
8.119.101  Tourism Advisory Council, p. 526, 933
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EDUCATION, Title 10
{Superintendent of Public Instruction)
10.16.1101 and other rules - Procedures for Evaluation and

Determination of Eligibility for Special Education
and Related Services, p. 2233

10.16.2215 and other rules - School Funding - Budgeting -
Transportation, p. 1244, 1719

(Board of Public Education)
10.55.602 and other rules - Content and Performance Standards
for Reading and Mathematics, p. 1358

10.57.204 Teacher Certification - Experience Verification,
p. 826, 1918
10.57.215 Teacher Certification - Renewal Requirements,

p. 836, 1919
10.57.220 Teacher Certification - Recency of Credit, p. 830,

1920

10.57.301 Teacher Certification - Endorsement Information,
p. 838, 1923

10.57.301 Teacher Certification - Endorsement Information,
p- 832, 1922

10.57.401 Teacher Certification - Class 1 Profegsional

Teaching Certificate, p. 834, 1924
10.57.403 Teacher Certification - Administrative Certificate,
p. 840, 1925

10.57.404 Teacher Certification - Clasas 4 Vocational
Certificate, p. 409, 934
10.57.406 Teacher Certification - Class 6 Specialist

Certificate, p. B28, 1926

(State Library)

10.102.4001 Reimbursement to Libraries for Interlibrary Loans,
p. 1262, 1563

(Montana Historical Society)

I-XVI Procedures That State Agencies Must Follow to
Protect Heritage Properties and Paleontological
Remains - General Procedures Which the State

Historic Presgervation Office Must Follow in
Implementing its General Statutory Authority,
p- 411, 2022

K8, D f. Title 12
I-III Angler Education Eventas, p. 626, 2277
12.3.202 Establishing a New Class of License Agent Who May
Receive Compensation from Clients for Preparation of
Hunting License and Permit Applications, p. 629

(Fish, Wildlife, and Parks Commission)

I-IX Creating "Primitive Fishing Access Site Designation"
Where Site Development and Maintenance are Limited,
p. 1991
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.6.901

6.901

-252]-

Limiting the Use of Motor-propelled Water Craft on
Various Bodies of Water Within the Thompson Chain of
Lakes Area, p. 1996

Limiting the Use of Motor-propelled Water Craft to
Ten Horsepower on Lake Helena, p. 95, 1160

ENVIRONMENTAL QUALITY, Department of, Title 17

I

I & IT

and other rules - Water Treatment System Operators -
Approved Providers of Training for Water Treatment
System Operators - Definitions - Updating
Clasgification of Water and Wastewater Treatment
Systems - Continuing Education Requirements for
Operators, p. 2248

and other rules - Underground Storage Tanks -
Agsessment of Administrative Penalties for
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank
Permits, p. 842, 1739

CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environmental Cleanup and
Responsibility Act (CECRA) Facilities, p. 1264

(Board of Environmental Review)

I

I-IV

I-Vl
16.2.501
17.8.101
17.8.220
17.8.220
17.8.504
17.8.514
17.30.201
17.30.502
17.30.602
17.30.610
17.30.716

Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’s Fork of the Yellowstone River, p. 1652,
1872, 2211, 1049, 2502, 534, 1636, 631

Water Quality - Assessment of Administrative
Penalties for Violations of Water Quality Act,
p. 263, 940

and other rule - Water Quality - Cross-connections
in Drinking Water Supplies, p. 257, 958, 1277
Major Facility Siting Act - Definitiens, p. 279, 935

and other rules - Air Quality - Definition of
Volatile Organic Compounds - Incorporations by
Reference - Incorporating by Reference Maximum

Achievable Control Technology Standards for Primary
Aluminum Reduction Plants, p. 851, 1725

Air Quality - Settled Particulate Matter, p. 1577
Air Quality - Settled Particulate Matter, p. 849
and other rule - Air Quality - Application and
Operation Fees, p. 1574

Air Quality - Air Quality Major Open Burning Fees,
p. 859, 1729

Water Quality - Permit and Authorization Fees,
p. 1566
Water Quality - Montana Mixing Zone - Definitions,
p. 847

and other rules - Water Quality - Montana Surface
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, p. 1835
Water Quality - Montana Surface Water Quality
Standards, p. 857

Water Quality - Categorical Exclusions, p. 274, 936
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17.30.1022 Water Quality - Montana Ground Water Pollution
Control System Requirements, p. 271, 1164

17.36.801 and other ruleg - Subdivisions - Increasing the Fees
and Reimbursements to Local Governing Bodies,
p. 282, 646

17.38.,101 and other rules - Public Water Supply - Updating
Public Water Supply and Public Sewage System Rules,
p. 242, 1167, 1730, 1927, 2035

26.4.1301 Reclamation - Modification of Existing Permits,
p. 281, 963

(Petroleum Tank Release Compensation Board)
17.58.331 Assent to Audit Requirements, p. 2245

ORT. N Tit 18

I-III and other rules - Alcohol Tax Incentive Program,
p. 2144

I-VI Seizure of Improperly Imported Motor Fuels, p. 97,
964

¢ CTIO] Depart itle

I-VII Siting and Construction Standards of Private
Correctional Facilities in Montana, p. 1895, 172,
1175

JU; De ment of, Ti

23.5.101 and other rules - Incorporate Amendments to Federal

Regulations Pertaining to Motor Carrier and
Commercial Motor Vehicle Safety Standards Previously
Incorporated by Reference in Current Rules - Make
General Revisions to Clarify Scope of Rules, p. 2148
23.16.101 and other rules - Public Gambling, p. 2023, 1176
23.17.108 BEstablishment of a Tuition Fee at the Montana Law
Enforcement Academy, p. 709, 1279

LABOR AND INDUSTRY, D rtment of i 24

24.11.442 and other rule - Unemployment Insurance Benefit
Claims, p. 2157

24.16.9003 and other rules - Montana's Prevailing Wage Rates -
Establishing Revised Rates for Building Construction
Services, p. 1581

24.16.9003 and other rule - Prevailing Wage Rates -
Establishing Rates for Building Construction
Services, p. 718, 1060, 1740

24.21.414 Wage Rates for Certain Apprenticeship Programs,

. p. 1586

24.21.414 Adoption of Wage Rates for Certain Apprenticeship

Programs, p. 723

24.28.101 and other rule - Workers’' Compensation Mediation,

p. 1061
24.29.207 and other rules - Workers’ Compensation Matters,
p. 1064
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24.29.1425 and other rules - Hospital Rates Payable in Workera’
Compensation Cases, p. 433, 759

24.30.1302 safety Standards for Coal Mines, p. 443, 760, 966

24.33.121 and other rules - Operation of the Construction
Contractor Registration Program, p. 1078

24.35.111 and other rules - Independent Contractor Exemption,
p. 1082

24.35.202 and other rules - Independent Contractor Central
Unit, p. 1086

(Workers' Compensation Court Judge)

I Procedural Rule - Motion for Consideration, p. 1579,
2167
24.5.101 and other rules - Workerg’ Compensation Court,

p. 711, 1281
{Human Rights Commigsion)

I-XIV and other rules - Organization and Functions of the
Montana Human Rights Commission, p. 1851

LIVESTOCK, Department of, Title 32

(Board of Livestock)

I-VI and other rule - Equine Infectious Anemia -
Importation of Animals into Montana, p. 1090

I-VIII Scrapie - Quarantine - Reporting Requirement -
Identification - Disclosure of Information -
Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589

32.3.,212 Brucellosis Vaccination(s), p. 1641, 656

(Board of Milk Control)

32.24.301 Butter Component Used in the Pricing Structure of
Milk to Establish the Class I, II and III Producer
Prices, p. 2255

32.24.301 Emergency Amendment - Alteration of the Milk Pricing
Rule ag it Pertains to the Butter Fat Component,
p. 1742

NATURAL RESOURCES AND NSERVATION, Department o Title 36

I-1V Marketing of Water at State Water Projects, p. 728,
1415
I-XX Financial Assistance Available Under the Drinking

Water State Revolving Fund Act, p. 861, 1412
36.24.104 Types of Bonds - Financial and Other Requirements in
the Wastewater Revolving Fund Act, p. 102, 538

(Board of Land Commissioners and Department of Natural Resources
and Conservation)

I Grazing of Domestic Sheep on State Tracts Within or
Bdjacent to Occupied Bighorn Ranges, p. 731, 1414

26.2.703 and other rules - Transfer from the Department of
State Lands - Citizen Participation in Agency

Decisions, p. 726, 1282
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and other rules - Transfer from the Department of
State Lands - Resource Development Division -
Establishment, Administration and Management of
State Natural Areas, p. 761

(Board of 0il and Gas Conegervation)

36.22.1308 Plugging and Restoration Bond, p. 636, 1745

PUBLIC HWEALTH AND ERV of i 37

I-VI and other rules - Child Placing Agencies -
Transitional Living Programs, p. 1999

I-VIII and other rules - Rural Health Clinics and Federally
Qualified Health Centers, p. B86, 2045

I-Xv and other rules - Families Achieving Independence in
Montana, p. 1592

I-XVIII Tattoos, p. 108, 967

I-XXI and other rule - Minimum Standards for Mental Health
Centers, p. 1556, 539

I-XXIII and other rules - Child Support Enforcement
Guidelines, p. 317, 447, 2066

11.4.101 and other rules - Transfer from the Department of
Family Services - Aging Services, p. 2279

11.5.101 and other rules - Transfer from the Department of
Family Services - Protective Services, p. 657

11.6.101 and other rules - Transfer from the Department of
Family Services - Adoptive Services, p. 659

11.11.101 and other rules - Transfer from the Department of
Family Services - Licensure of Child Placing
Agencies, p. 661

11.12.101 and other rules - Transfer from the Department of
Family Services - Youth Care Facilities, p. 663

11.13,101 and other rules - Transfer from the Department of
Family Services - Therapeutic Youth Programs,
p. 2037

11.16.101 and other rules - Transfer from the Department of
Family Services - Licensure of Adult Foster Care
Homes - Community Homes for Persons with
Developmental Disabilities - Community Homes for
Persons with Phyaical Disabilities, p. 667

16.24.414 Health Supervision and Maintenance for Day Care
Centers, p. 2254, 762

16.28.101 and other rules - Control of Sexually Transmitted
Diseases, p. 1690

16.32.320 Hospital Swing Beds, p. 18%0

16.38.307 Laboratory Fees for Clinical Analysis, p. 105, 671

20.3.201 and other rules - Transfer from the Department of
Corrections - Chemical Dependency Treatment Program,
p. 1502

20.14.104 and other rules - Transfer from the Department of
Corrections - Mental Health Inpatient Facilities,
p. 1505

20.14.201 and other rules - Transfer from the Department of
Corrections - Veterans'’ Facilities, p. 1748

20.14.501 and other rules - Certification of Mental Health
Professionals, p. 1485, 2039
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.6.102

.6.1601

.12,

12
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.12

.13

14

.14

.15,
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30

12,

18.

303

.303

.514

1221

L3001

.101

.101

.301

101

305

101

507

.1605
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and other rules - Transfer from the Department of
Social and Rehabilitation Services - Vocational
Rehabilitation Program, p. 2040

and other rules - Transfer from the Department of
Social and Rehabilitation Services - Independent
Living Services, p. 2044

and other rules - Medicaid Coverage - Reimbursement
of Various Medical Items and Services, p. 1470, 2168
and other rules - Medicaid Billing and Reimbursement
for Podiatry, Therapy, Audiology, Clinie, Family
Planning, Organ Transplant, Optometric, Eyeglasses,
Home and Community Speech Pathology and Audiology,
Physician, and Mid-level Practitioner Services,

p. 129, 676
and other rules - Early and Periodic Screening,
Diagnostic and Treatment Sexvices (EPSDT) - Private

Duty Nursing Services, p. 1894

and other rules - Medicaid Coverage - Reimbursement
of Nursing Facility Services, p. 1097, 1749

and other rules - Medicaid Eligibility, p. 1660
and other rules - Transfer from the Department of
Social and Rehabilitation Services - Low Income
Energy Assistance Program (LIEAP), p. 2059

and other rules - Transfer from the Department of
Social and Rehabilitation Services - Low Income
Weatherization Assistance Program (LIWAP), p. 2061
and other rule - Low Income Weatherization
Assistance Program (LIWAP), p. 639, 1416

and other rules - Transfer from the Department of
Social and Rehabilitation Services - Refugee
Assigtance, p. 2063

and other rules - Familiesg Achieving Independence in
Montana's (FAIM) Work Readiness Component (WoRC) -
Other Employment and Training Activities, p. 1676

and other rules - Transfer from the Department of
Social and Rehabilitation Services -
Telecommunications for Persons with Disabilities,
p. 2064

Child Support Enforcement Distributions of
Collections, p. 1395

and other rules - Child Support and Enforcement
Services Fee Schedule, p. 310, 1777

PUBLIC SERVICE REGULATION, Department of, Title 38
I-VI1

I-XI
I-XIII

38.4.105
38.5.1502

Electricity Supplier Licensing and Reporting Rules,
p. 1121, 1929

IntralATA Equal Access Presubscription, p. 2048, 983
Natural Gas Utility Restructuring and Customer
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abugive
Practiceg - Supplier Licensing - Universal System
Benefits, p. 2263, 1506, 1928

and other rules - Railroads, p. 342, 1184

and other rule - Utility to Consumer Notice of
Proposed Tariff Changes, p. 1488

Montana Administrative Register 17-9/10/98



-2526-

REVENUE, Department of, Title 42

I-1IV
42.2.601

42.11.
42,

42,
42,

42,

42,
42,

42,

42

42,

42,

11.

12.
15.

15.

17.
20.

21.
.31,
31.

38

244

301

132
507

601

131
160

113
131
3

.101

Family Education Savings Act, p. 2175, 680

Tax Assessment Review Process, p. 1814, 2199

and other rules - Liquor License Transfers, p. 1139,
2088

and other rules - Commisgions Earned by Agents
Operating Liguor Stores in Montana, p. 1132
Management Agreements, p. 1491, 2102

and other rules - Charitable Endowment Funds,
p. 150, 1004
and other rules - Medical Care Savings Account,

p. 2273, 101§

Withholding Allowances, p. 1909 .

and other rules - Forest Classification and
Appraisal for Property Tax, p. 1128

Personal Property Schedules, p. 1153, 1525
Cigarette Tax Refunds/Distributions, p. 148, 681
Tobacco Rules - Sales from Vending Machines, p. 733,
1417

and other rules - Unclaimed Property, p. 1399

SECRETARY OF STATE. Title 44

I

44.9.101

17-9/10/98

Schedule of Fees for the Centralized Voter File,
p. 735, 1283

and other rules - Mail Ballot Elections, p. 737,
1285
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