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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 16 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

NOTICE OF PROPOSED 
AMENDMENT 

In the matter of the proposed 
amendment of ARM 4.3.602, 
4.3.603, and 4.3.604 relating 
to the Rural Assistance Loan 
Program to assist substandard 
income. 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On September 26, 1998, the Montana Department of 
Agriculture proposes to amend ARM 4.3.602, 4.3.603 and 
4.3.604, relating to the Rural Assistance Loan Program to 
assist substandard income. 

2. The rules as proposed to be amended provide as follows 
(new material is underlined; material to be deleted is 
interlined) : 

4.3.602 QUALIFICATIONS (1) Application must be made to 
the Montana Department of Agriculture. All application 
documents must be completed and presented to the department 
before the department loan committee will consider the 
request. Examples of required documents are financial 
statements, credit references and loan applications. 

(2) Each applicant must be unable to obtain the needed 
funds from a private lender or other sources at reasonable 
rates or terms. Evidence shall consist of a statement, signed 
by a private lender, that financing was unavailable. 

(3) Applicant(s) shall be at least 18 years of age. 
(4) An applicant's net worth including that of spouse 

and minor children cannot exceed ~sa,eae $100.000 at the time 
of application as determined using standard accounting 
procedures. The total value of an applicant's assets 
including those of spouse and minor children cannot exceed 
~156,666 $250,000 including all real and personal property. 

(a) Contingent assets or liabilities shall be included 
in the determination of net worth and total assets. 
Contingent assets or liabilities are those for which contracts 
or agreements have been or are in the process of being entered 
into but for which the asset or liability will be recognized 
in the future. 

(5) Applicant(s) must demonstrate access to assets 
necessary to carry out the proposed agricultural enterprise. 

(6) Applicant(s) must demonstrate the experience, 
knowledge and ability necessary to conduct the proposed 
agricultural enterprise. 

(7) Applicant(s) must demonstrate repayment capacity 
using proceeds from the agricultural enterprise or other 
acceptable income. 
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(8) A two-member local committee must be established by 
the applicant to review the loan request. The committee shall 
be composed of an officer from a bank in the borrower's home 
community or bank where the borrower normally conducts 
business, and an agricultural specialist. Examples of 
agricultural specialists are county extension agents, 
vocational agriculture education teachers, and flarmera Home 
Administration Farm Service Agency district supervisors. This 
committee will review eligibility of applicant(s) and make 
recommendations concerning making and servicing the loan. A 
bank official will assist the borrower and department in 
closing approved loans. 

(9) A nonrefundable application fee of $35 will be 
required with all applications. 

AUTH: 80-2-106, MCA IM£: 80-2-103, MCA 

4. 3 603 CLOSING REQUIREMENTS ( 1) t:lnless a specific 
exception is granted by tha dapartmant, a,& joint bank account 
with the borrower and the department ~ be established 
at the time the loan funds are disbursed and the loan funds 
and the applicant's cash investment there deposited. A member 
of the local loan committee or other representative of the 
Montana Department of Agriculture may be designated to 
countersign checks drawn on this account by the borrower. 

(2) The department may require insurance coverage on all 
mortgaged or otherwise secured property. 

(3) The department may, if it deems necessary, require an 
appraisal from a qualified appraiser on property to be 
financed or used to secure a loan or to determine the value of 
the applicant's assets. 

(4) The department may loan up to 80 percent of the value 
of secured property. The department may require collateral in 
addition to property being financed with loan funds. All 
collateral required by the department will be listed on the 
security agreement and the financing statement or mortgage. 

(5) The department shall require a first mortgage 
position on any land being mortgaged. 

(6) The applicant(s) shall provide title insurance in the 
name of the department for any land to be purchased with loan 
funds. 

(7) The borrower(s) and guarantor(s) shall sign all 
necessary documents as required by the department and all 
documents requiring filing shall be properly filed by the 
department. 

(8) The department may require the borrower to register a 
brand with the Montana Department of Livestock for the purpose 
of recording a lien on the brand and may require secured 
livestock to be branded. 

(9) The borrower shall pay fees required to file, 
continue, or release financing statements, mortgages, and 
brand liens. 

(10) A representative of the Montana Department of 
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Agriculture may at a reasonable time visit personally with 
applicant(s) for the purpose of inspecting facilities, 
machinery, collateral, assets, etc. and otherwise 
investigating the applicant's qualifications and abilities to 
conduct the proposed agricultural enterprise. 

(11) The borrower shall allow members of the local loan 
committee and the department to inspect collateral or 
loan-related records upon request at any reasonable time 
during the repayment period. 

(12) The borrower shall care for collateral and conduct 
agricultural operations in accordance with good and recognized 
agricultural practices. 

AUTH: 80-2-106 ~ 80-2-103, MCA 

4 3.604 LIMITATIONS (1) Loan amounts shall not exceed 
$25,666$35.000 for any one individual or $70.000 per 
household. 

(2) Loans may be refinanced up to the maximum of 
$25,666$35.000. 

(3) Interest rates for loans shall be established yearly 
on July 1 by the director of the Montana Department of 
Agriculture. Loans will bear simple interest charged yearly 
on the unpaid balance. The interest rate on established loans 
may be reviewed and adjusted to correspond with the 
established rate at 3-year intervals. 

(4) Loan funds shall be used for purposes approved by the 
department and applicant(s) shall provide the amount necessary 
for a down payment as required by the department and use that 
amount for only the approved purposes. 

(5) Loans may be authorized to finance the following 
types of property or activities: 

(a) Property and equipment suitable for use in 
agriculture or agri business. Examples are livestock used for 
breeding purposes, farm machinery, and trucks~L 

(b) Agricultural improvements suitable for farming which 
are located on agricultural land. Examples are confinement 
systems for livestock or poultry, barns and other buildings, 
grain storage facilities, and irrigation systems~L 

(c) Annual operating expenses involved in farming 
activities~L 

(d) Agricultural land~; and 
(e) Other expenditures-ror-agricultural equipment, 

property, facilities, or expenses as approved by the 
department. 

(6) Loans shall not be eligible for financing personal 
residences, nonfarm vehicles, family-living expenses or other 
property used for household purposes. 

(7) The repayment period shall be determined by the 
department prior to closing and shall not exceed the following 
schedules: 

(a) Loans for agricultural property or equipment shall 
not exceed 7 yearsTL 
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(b) Loans for agricultural improvements or agricultural 
land shall not exceed 10 years~; and 

(c) Loans for operating expenses will be paid within 1 
year unless first-year operating costs are included in a loan 
for agricultural property, equipment, improvements, or land in 
which case the amount for operating expense can be amortized 
over the repayment period. 

(8) No more than one-half of rural development assets 
available for loans yearly shall be used for lending under 
this program. 

AUTH: 80-2-106, MCA ~ 80-2-103, MCA 

REASON: The proposed changes are necessary to put as many Ag 
Finance Funds to use in assisting Montana Ag producers as 
possible. In order to expand the opportunity for Montana 
borrowers to access these funds, we will need to increase the 
maximum amount of a Rural Assistance loan from $25,000 to 
$35,000 for any one individual or $70,000 per household, 
increase the maximum net worth allowed from $50,000 to 
$100,000, increase the total asset value from $150,000 to 
$250,000, and allow the loans to be used for agri businesses. 
The loan program is designed for applicants that are at least 
eighteen years old and the loan committee feels the supervised 
checking account is not needed for all borrowers. 

3. Interested persons may submit theirdata, 
views, or arguments concerning this proposed amendment to Lee 
Boyer, Bureau Chief, Department of Agriculture, Agricultural 
Development Division, PO Box 200201, Helena, MT 59620-0201, 
Phone (406)444-2402, FAX (406)444-5409, or E- Mail: 
AGR®MT.GOV, no later than September 24, 1998. 

4. If a party who is directly affected by the proposed 
amendment wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along 
with any written comments he/she has to Lee Boyer, Bureau 
Chief, Department of Agriculture, Agricultural Development 
Division, PO Box 200201, Helena, MT 59620-0201, Phone 
(406)444-2402, FAX (406)444-5409, or E-Mail: AGR®MT.GOV no 
later than September 24, 1998. 

5. If the department receives requests for a public 
hearing on the proposed amendment from either 10% or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; or 
from an association having no less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
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affected has been determined to be approximately 2,400 based 
on approximately 24,000 agriculture producers. However, it is 
virtually impossible to know how many will become loan 
applicants at some future date. 

6. As required by HB 389, 1997 Montana legislative 
session, this notice advises that the department maintains an 
interested person list for purposes of providing notice on 
rule making matters. Any person wishing to be on that list 
must provide to the department, in writing, their name, 
mailing address and a brief description of the subject matter 
in which they are interested. 

DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State on August 17, 1998. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules 
6.6.3101, 6.6.3103 through 
6.6.3109, 6.6.3112 through 
6.6.3115, transfer and 
amendment of rules 
6.6.5601 through 6.6.5604 
and adoption of new rules 
I through IV pertaining 
to long-term care. 

TO: ALL INTERESTED PERSONS 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT, 
TRANSFER AND AMENDMENT 
AND ADOPTION OF RULES 

1. On October 6, 1998, at 1:30 p.m., a public hearing 
will be held in room 413 of the State Capitol, at Helena, 
Montana, to consider the proposed amendment, transfer and amendment 
and adoption of rules 6.6.3101, 6.6.3103 through 6.6.3109, 
6.6.3112 through 6.6.3115, 6.6.5601 through 6.6.5604 and 
adoption of new rules I through IV pertaining to long-term 
care. 

2. The proposed amendments provide as follows (new text 
is underlined; text to be deleted is interlined) : 

6 6 3101 PURPOSE AND SCOPE (1) will remain the same. 
(2) Except as otherwise specifically provided, these 

rules apply to all long-term care insurance policies or ~ 
certificates delivered or issued for delivery in this state on 
or after January 1, 1991, by iHBtl~e~e issuers; fraternal 
benefit societies; nonprofit health, hospital, and medical 
service corporations; prepaid health plans; health maintenance 
organizations, and all similar organizations. 

(3) will remain the same. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6.6.3103 POLICY DEFINITIONS (1) No long-term care 
insurance policy or ~ certificate delivered or issued for 
delivery in Montana shall use the terms set forth below, 
unless the terms are defined in the policy or ~ 
certificate and the definitions satisfy the following 
requirements: 

(2) "Activities of daily living• means at least bathing. 
continence, dressing, eating. toileting and transferring 

(2) remains the same but is renumbered (3) . 
!4) "Adult day care" means a program for six or more 

individuals. of social and health-related services provided 
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during the day in a community group setting for the purpose of 
supporting frail. impaired elderly or other disabled adults 
who can benefit from care in a group setting outside the home 

!51 "Bathing" means washing oneself by sponge bath: or 
in either a tub or shower. including the task of getting into 
or out of the tub gr shgwer. 

(6) "Cggnitiye impairment" means a deficiency in a 
persgn's shgrt gr lgng-term memory. grientatign as tg persgn. 
place and time. deductive gr abstract reasoning. gr judgment 
as it relates tg safety awareness. 

(7) "Cgntinence" means the ability to maintain cgntrgl 
of bgwel and bladder functign: gr. when unable to maintain 
cgntrgl of bowel or bladder functign. the ability to perform 
associated personal hygiene !including caring for catheter gr 
colostomy bagl . 

(8) "Dressing" means putting go and taking gff all items 
of clothing and any necessary braces. fasteners gr artificial 
llml:!.e.... 

(9) "Eating" means feeding gneself by getting food into 
the body from a receptacle (such as a plate. cup gr table) gr 
by a feeding tube gr intrayenously. 

(10) "Hands-gn assistance" means physical assistance 
!minimal. mgderate or maximal) withgut which the individual 
would ngt be able to perfgrm the actiyity of daily liying 

(3) through (6) remain the same but are renumbered (11) 
through ( 14) . 

(15) "Personal care" means the proyisign gf hands-gn 
services to assist an individual with activities of daily 
Hying 

(7) remains the same but is renumbered (16), 
(17) "Tgileting" means getting tg and from the toilet. 

getting on and off the toilet. and performing aaaociated 
persgnal hygiene. 

(1Bl "Transferring" means mgying intg or out gf a bed. 
chair or wheelchair. 

(8) remains the same but is renumbered (19) . 

AUTH: Sec. 33-1-313, MCA 
IMP: sec. 33-22-1101 through 33-22-1121, MCA 

6.6 3104 POLICY PRACTICES AND PROVISIONS (1) The terms 
"guaranteed renewable" and "noncancellable" shall not be used 
in any individual long-term care insurance policy or ~ 
certificate without further explanatory language in accordance 
with the disclosure requirements of ARM 6.6.3105. 

(2) No such policy or certificate issued to an 
individual shall contain renewal provisions less favorable to 
the insured than "guaranteed renewable." The commissioner of 
insurance may authorize nonrenewal on a statewide basis, on 
terms and conditions deemed necessary by the commissioner of 
insurance, to best protect the interests of the insureds, if 
the ifts~~e~ ~ demonstrates: 

(a) that renewal will jeopardize the ifte~~er's issuer's 
solvency; or 
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(b) through (d) will remain the same. 
(e) the ifts~rer ~ has made repeated and good faith 

attempts to stabilize loss experience of the policies, 
including the timely filing for rate adjustments. 

(3) The term "guaranteed renewable" means the insured 
has the right to continue the long-term care insurance in 
force by the timely payment of premiums and when the iHsHrer 
~ has no unilateral right to make any change in any 
provision of the policy, certificate. or rider while the 
insurance is in force, and cannot decline to renew, except 
that rates may be revised by the ifts~rer ~ on a class 
basis. 

(4) The term "noncancellable" may be used only when the 
insured has the right to continue the long-term care insurance 
in force by the timely payment of premiums during which period 
the iftsHrer ~ has no right to unilaterally make any 
change in any provision of the insurance or in the premium 
rate. 

(5) No policy or ~ certificate may be delivered or 
issued for delivery in this state as long-term care insurance 
if such policy or ~ certificate limits or excludes 
coverage by type of illness, treatment, medical condition or 
accident, except it may include exclusions or limits for: 

(5) (a) through (5) (h) will remain the same. 
(6) Termination of long-term care insurance shall be 

without prejudice to any benefits payable for 
institutionalization if such institutionalization began while 
the long-term care insurance was in force and continues 
without interruption after termination. Such extension of 
benefits beyond the period the long-term care insurance was in 
force may be limited to the duration of the benefit period, if 
any, or to payment of the maximum benefits and may be subject 
to any policy waiting period, and all other applicable 
provisions of the policy or certificate. 

(7) and (a) will remain the same. 
(b) For the purposes of this section rule, "a basis for 

conversion of coverage" means a policy provision that an 
individual whose coverage under the group policy or 
certificate would otherwise terminate or has been terminated 
for any reason, including discontinuance of the group policy 
or certificate in its entirety or with respect to an insured 
class, and who has been continuously insured under the group 
policy or certificate and any group policy or certificate 
which it replaced, for at least three months immediately prior 
to termination, shall be entitled to the issuance of a 
converted policy or certificate by the ifts~rer ~ under 
whose group policy or certificate the individual is covered, 
without evidence of insurability. 

(c) will remain the same. 
(d) Written application for the converted policy or 

certificate shall be made and the first premium due, if any, 
shall be paid as directed by the iHs~rer ~ not later than 
thirty-one days after termination of coverage under the group 
policy or certificate. The converted policy or certificate 
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shall be issued effective on the day following the termination 
of coverage under the group policy or certificate, and shall 
be renewable annually. 

(e) Unless the group policy or certificate from which 
conversion is made replaced previous group coverage, the 
premium for the converted policy or certificate shall be 
calc~lated on the basis of the insured's age at inception of 
coverage under the group policy from which the conversion is 
made. Where the group policy or certificate from which 
conversion is made replaced previous group coverage, the 
premium for the converted policy or certificate shall be 
calculated on the basis of the insured's age at inception of 
coverage under the group policy or certificate replaced. 

(f) Continuation of coverage or issuance of a converted 
policy or certificate shall be mandatory except where: 

(7) (f) (i) through (7) (f)(ii) (B) will remain the same. 
(g) Notwithstanding any other provision of this l!eetion JJ111! 

a converted policy or certifigate issued to an individual who 
at the time of conversion is covered by another long-term care 
insurance policy or certificate which provides benefits on the 
basis of incurred expenses, may contain a provision which 
results in a reduction of benefits payable if the benefits 
provided under the additional coverage, together with the full 
benefits provided by the converted policy or certificate, 
would result in payment of more than one hundred percent of 
incurred expenses. Such provision shall only be included in 
the converted policy or certificate if the converted policy Qr 
certificate also provides for a premium decrease or refund 
which reflects the reduction in benefits payable. 

(h) The converted policy or certificate may provide that 
the benefits payable under the converted policy Qr 
certificate, together with the benefits payable under the 
group policy or certificate from which conversion is made, 
shall not exceed those that would have been payable had the 
individual's coverage under the group policy or certificate 
remained in force and effect. 

(i) through (j) will remain the same. 
(8) If a group long-term care policy or certificate is 

replaced by another group long-term care policy or certificate 
issued to the same policyholder. the succeeding insurer shall 
offer coverage to all persons covered under the previous group 
policy on its date of termination Coyerage provided or 
offered to individuals by the insurer and premiums charged to 
persons under the new group policy or certificate: 

(a) Shall not result in an exclusion for preexisting 
conditions that would haye been covered under the group policy 
or certificate being replaced: and 

fbl Shall not yary or otherwise depend on the 
individual's health or disability status. claim experience or 
use of long-term care services. 

(9) In the case of a group defined in 33-22-1107(5) fal, 
MCA. any requirement that a signature of an insured be 
obtained by an agent or issuer shall be deemed satisfied if: 
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lal The consent is obtained by telephonic or electronic 
enrollment by the group policyholder 0 r issuer. A 
verification of enrollment information shall be provided to 
the enrollee: 

lbl The telephonic 0r electronic enrollment provides 
necessary and reas0nable safeguards to assure the accuracy. 
retention and prompt retrieval of records: and 

(c) The telephonic or electronic enrollment providing 
necessary and reas0nable safeguards to assure that the 
confidentiality 0 f indiyidually identifiable information and 
"privileged information." as defined by 33-19-104 122). MCA. is 
maintained. 

ldl The issuer shall make available. upon request of the 
commissioner. records that will demonstrate the issuer's 
ability to confirm enrollment and c0yerage amounts 

1101 For a policy or certificate that has been in force 
for less than six months an issuer may rescind a long-term 
care insurance p0 licy or certificate or deny an 0 therwise 
yalid long-term care insurance claim upon a showing of 
misrepresentation that is material to the acceptance for 
coverage. 

lal For a policy or certificate that has been in force 
for at least six months but less than two years an issuer may 
rescind a lana-term care insurance policy or certificate or 
deny an otherwise valid long-term insurance claim upon a 
showing pf misrepresentatipn that is bpth material tp the 
acceptance for coverage and which pertains to the cpnditipn 
fpr which benefits are spught. 

lbl After a pplicy pr certificate has been in fprce for 
twp years it is not contestable uppn the grpunds pf 
misrepresentatipn alpne: such pplicy pr certificate may be 
cpntested poly uppn a shpwing that the insured knpwingly and 
intentipnally misrepresented relevant facts relating tp the 
insured's health. 

lei Ng long-term care insurance pplicy pr certificate 
may be field issued based pn medical pr health status Fpr 
purppses pf this rule. "field issued" means a pplicy pr 
certificate issued by a prpducer pr a third-party 
administratpr pursuant to the underwriting authprity granted 
to the producer pr third-party administratpr by an issuer. 

ldl If an issuer has paid benefits under the lpng-term 
care insurance pplicy pr certificate. the benefit payments may 
opt be recpyered by the issuer in the event that the pplicv or 
certificate is rescinded. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6 6.3105 REQUIRED DISCLOSURE PROviSIONS (1) Individual 
long-term care insurance policies and certificates shall 
contain a renewability provision. Such provision shall be 
appropriately captioned, shall appear on the first page of the 
policy pr certificate, and shall clearly state the duration, 
where limited, of renewability and the duration of the term of 
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coverage for which the policy or certificate is issued and for 
which it may be renewed. This provision shall not apply to 
policies which do not contain a renewability provision, and 
under which the right to nonrenew is reserved solely to the 
policyholder. 

(2) Except for riders or endorsements by which the 
iHs~rer ~ effectuates a request made in writing by the 
insured under an individual long-term care insurance policy ~ 
certificate, all riders or endorsements added to an individual 
long-term care insurance policy or certificate after date of 
issue or at reinstatement or renewal which reduce or eliminate 
benefits or coverage in the policy or certificate shall 
require signed acceptance by the individual insured. After 
the date of policy issue, any rider or endorsement which 
increases benefits or coverage with a concomitant increase in 
premium during the policy term must be agreed to in writing 
signed by the insured, except if the increased benefits or 
coverage are required by law. Where a separate additional 
premium is charged for benefits provided in connection with 
riders or endorsements, such premium charge shall be set forth 
in the policy, certificate. rider or endorsement. 

(3) A long-term care insurance policy or certificate 
which provides for the payment of benefits based on standards 
described as "usual and customary," "reasonable and 
customary," or words of similar import shall include a 
definition of such terms in the policy or certificate and an 
explanation of such terms in its accompanying outline of 
coverage. 

(4) and (5) will remain the same. 
(6) With regard to life insurance policies that provide 

an accelerated benefit for long-term care, a disclgeure 
statement is required at the time of application for the 
policy or rider and at the time the accelerated benefit 
payment request is submitted that receipt of these accelerated 
benefits may be taxable, and that assistance should be sought 
from a personal tax adyisor, The disclosure statement shall 
be prqminently displayed on the first page qf the policy qr 
rider and any qther related documents. 

(7) Actiyities qf daily living and cqgnitiye impairment 
shall be used to measure an insured's need for long-term care 
and shall be described in the policy or certificate in a 
separate paragraph and shall be labeled "Eligibilit¥ fqr the 
Payment qf Benefits " AnY additional benefit triggers shall 
also be explained in this rule. If these triggers differ 
for different benefits, explanation of the trigger shall 
accompany each benefit description If an attending physician 
or other specified person must certify a certain level qf 
functional dependency in order to be eligible fqr benefits, 
this too shall be specified. 

AUTH' 
IMP: 

Sec. 33-1-313, MCA 
Sec. 33-22-1101 through 33-22-1121, MCA 
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6 6 3106 PROHIBITION AGAINST POST-CLAIMS UNDERWRITING 
(1) will remain the same. 
(2) If an application for long-term care insurance 

contains a question which asks whether the applicant has had 
medication prescribed by a physician, it must also ask the 
applicant to list the medication that has been prescribed. If 
the medications listed in such application were known by the 
iHa~rer ~. or should have been known at the time of 
application, to be directly related to a medical condition for 
which coverage would otherwise be denied, then the policy or 
certificate shall not be rescinded for that condition. 

(3) Except for policies or certificates which are 
guaranteed issue, the following language shall be set out 
conspicuously and in close conjunction with the applicant's 
signature block on an application for a long-term care 
insurance policy or certificate: 
Caution: If your answers on this application are incorrect or 
untrue, [company) baa the right to deny benefits or rescind 
your policy or certifigata. 

(4) The following language, or language substantially 
similar to the following, shall be set out conspicuously on 
the long-term care insurance policy or certificate at the time 
of delivery: 
Caution: The issuance of this long-term care insurance 
[policy) [certificate) is baaed upon your responaaa to the 
question& on your application. A copy of your [application) 
[enrollment form] [is enclosed] [was retained by you when you 
applied] • If your answers are incorrect or untrue, the 
company has the right to deny benefita or rescind your policy 
or certifigate. The bast time to clear up any questions is 
now, before a claim arisesl If, for any reason, any of your 
answers are incorrect, contact the company at this address: 
[insert address) 

(5) Prior to issuance of a long-term care policy or 
certificate to an applicant age eighty or older, the iHsHzez 
~ shall obtain one of the following: 

(5) (a) through (6) will remain the same. 
(7) Every iHsHrer ~ or other entity selling or 

issuing long-term care insurance benefits shall maintain a 
record of all policy or certificate rescissions, both state 
and countrywide, except those which the insured voluntarily 
effectuated and shall annually furnish this information to the 
commissioner of insurance in the format prescribed by the 
National Association of Insurance Commissioners in Appendix A. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6.6 3107 MINIMUM STANDARDS FOR HOME HEALTH CARE BENEFITS 
IN LONG-TERM CARE INSUBANCE POLICIES (1) and (a) will remain 
the same. 

(b) by requiring that the insured or claimant first or 
simultaneously receive nursing or therapeutic services in a 
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home~~ community or institutional setting before home health 
care services are covered; 

(c) will remain the same. 
(d) by requiring that a nurse or therapist provide 

services covered by the policy or certificate that can be 
provided by a home health aide, or other licensed or certified 
home care worker acting within the scope of his or her 
licensure or certification; 

(e) by excluding coverage for personal care service~ 
provided by a home health aide: 

(fl by reguiring that the provision of home health care 
seryices be at a level of certification or licensure greater 
than that reguired by the eligible service: 

~Jgl by requiring that the insured or claimant have an 
acute condition before home health care services are covered; 
~ 

(f) will remain the same but is renumbered (h). 
(il by excluding coverage for adult day care services 
(2) A long-term care insurance policy or certificate. if 

it provides for home health or community care services. shall 
proyide total home health or community care coverage that is a 
dollar amount eguivalent to at least one-half of one year's 
coverage available for nursing home benefits under the pqlicy 
qr certificate. at the time covered hpme health pr community 
care services are being received This reguirement shall opt 
apply tp policies pr certificates issued to residents qf 
continuing care retirement communities 

(2) will remain the same, but is renumbered (3). 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec.33-22-1101 through 33-22-1121, MCA 

6.6.3108 REQUIREMENT TO OFFER INFLATION PROTECTION 
(1) No ifte~rer ~ may offer a long-term insurance 

policy pr certificate unless the ifte~rer ~ also offers to 
the policyholder. in addition to any other inflation 
proteqtipn. the option to purchase a policy or certificate 
that provides for benefit levels to increase with benefit 
maximums or reasonable durations which are meaningful to 
account for reasonably anticipated increases in the costs of 
long-term care services covered by the policy pr certificate. 
Ies~rere Issuers must offer to each policyholder, at the time 
of purchase, the option to purchase a policy or certificate 
with an inflation protection feature no less favorable than 
one of the following: 

(a) increases benefit levels annually in a manner so 
that the increases are compounded annually at a rate not less 
tnan s%; 

(b) guarantees the insured individual the right to 
periodically increase benefit levels without providing 
evidence of insurability or health status so long as the 
option for the previous period has not been declined~~ ~ 
amount pf the additional benefit shall be no less than the 
difference between the existing policy benefit and that 
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benefit compounded annually at a rate of at least 5\ for the 
period beginning with the purchase of the existing benefit and 
extending until the year in which the offer is made· or 

(c) covers a specified percentage of actual or 
reasonable charges and dpes opt include a maximum specified 
indemnity ampunt pr limit. 

(2) Where the policy pr certificate is issued to a 
group, the required offer in sHeeeetien (1) above shall be 
made to the group policyholder; except, if the policy~ 
certificate is issued to a group defined in 33-22-
1107~15l(d), MCA, other than to a continuing care retirement 
community, the offering shall be made to each proposed 
certificateholder. 

(3) The offer in sHbseetien (1) above shall not be 
required of ..,. 

+&+ life insurance policies or riders containing 
accelerated long-term care benefits~~ 

lei ex~enee ineHrrea len~ terffi ea~e iHsHranee ~slieiee. 
(4) InsHrers Issuers shall include the following 

information in or with the outline of coverage: 
(a) a graphic comparison of the benefit levels of a 

policy or certificate that increases benefits over the policy 
period with a policy or certificate that does not increase 
benefits. The graphic comparison shall show benefit levels 
over at least a twenty-year period; and 

(b) any expected premium increases or additional 
premiums to pay for automatic or optional benefit increases. 
If premium increases or additional premiums will be based on 
the attained age of the applicant at the time of the increase, 
the instlrer ~ shall also disclose the magnitude of the 
potential premiums the applicant would need to pay at ages 
seventy-five and eighty-five for benefit increases. 

(c) An instlrer ~ may use a reasonable hypothetical, 
or a graphic demonstration, for the purposes of this 
disclosure. 

!Sl Inflation protection benefit increases under a 
policy pr certificate which cpntains these benefits shall 
continue withput regard tp an insured's age. claim status or 
claim history. pr the length of time the person has been 
insured under the pplicy pr certificate. 

(6) An offer pf inflation prptection that prpyides for 
automatic benefit increases shall include an offer of a 
premium which the issuer expects tp remain constant, The 
offer shall disclose in a cpnspicupus manner that the premium 
may change in the future unless the premium is guaranteed to 
remajn constant. 

(7! Inflation protection as provided in Jllial pf this 
section shall be included in a long-term care insurance policy 
pr certificate unless an issuer pbtains a reiection pf 
inflation protection signed by the policyholder as reQuired in 
this section. 
The rejection shall be considered a part of the application 
and shall state: 
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(a) I haye received the outline of the coyerage and the 
graphs that compare the benefits and premiums of this policy 
or certificate with and without inflation protection. 
Specifically. I hays reviewed Plans . and I reject 
inflation protection. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6.6.3109 REQUIREMENTS FOR RSPJ,M6t4BN'P APPLICATION FOBMS 
AND REPLACEMENT COVERAQE· (1) Iftaiwia~al a~~od ai~eet ~espe~~oee 
eelieieea leH~ ee~m eere ifts~raftee -a Application forms shall 
include a qtteeeien the following questions designed to elicit 
information as to whether. as of the date of the application, 
the applicant has another long-term care insurance policy or 
certificate in force or whether the p~epeeea ifts~raftee peliey 
a long-term care policy or certificate is intended to replace 
any other accident and sickness or long-term care insurance 
policy or certificate presently in force. A supplementary 
application or other form to be signed by the applicant ana 
producer. except where the coyerage is sold without a 
producer. containing s~eh a qtteseieft the following questions 
shall be used. 

(a) Do you haye another long-term care insurance policy 
or certificate in force (including health care serylce 
contract. health maintenance organization contract)? 

(b) Did you haye another long-term care insurance policy 
or certificate in force during the last twelye months? 

!il If so. with which company? 
!iil If that policy or certificate lapsed. when did it 

l.a.ll..s.e.l. 
(cl Are you coyered by Medicaid? 
!dl Do you intend to replace any of your medical or 

health insurance coyerage with this poliqy !certificate!? 
(2) Produqers shall list any other health insurance 

policies they haye sold to the applicant. 
!al List policies sold that are still in force 
!b) List poliqies sold in the past fiye years that are 

no longer in force. 
~ill Upon determining that a sale will involve 

replacement, an ifte~~er~-:-.L other than an ine~rer ~ 
using direct response solicitation methods, or its producertL 
shall furnish the applicant, prior to issuance or delivery of 
the individual long-term care insurance policy or certificate, 
a notice regarding replacement of accident and sickness or 
long-term care coverage,, One copy of eueh the notice shall be 
retained by the applicant and an additional copy signed by the 
applicant shall be retained by the ine~rer ~- The 
required notice shall be provided in the following manner: 

NOTICE TO APPLICANT REGARDING REPLACBMBNT 
OF INDIVIDUAL ACCIDENT AND SICKNESS OR LONG-TERM CARE 

INSURANCE 
According to [your application] (information you have 

furnished], you intend to lapse or otherwise terminate 
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existing accident and sickness or long-term care insurance and 
replace it with an individual long-term care insurance policy 
to be issued by [company name) Insurance Company. Your new 
policy provides ehitey (30~ days within which you may decide, 
without cost, whether you desire to keep the policy. For your 
own information and protection, you should be aware of and 
seriously consider certain factors which may affect the 
insurance protection available to you under the new policy. 

You should review this new coverage carefully. comparing 
it with all accident and sickness or long-term care insurance 
coverage you now haye. and terminate your present policy only 
if. after due c0nsiderati0n. you find that purchase of this 
long-term care coverage is a wise decisjon. 

STATEMENT TO APPLICANT BY PROPUCER [OR OTHER 
REPRESENTATIYEl: (Use additional sheets. as necessary.) 
I have reviewed y0ur current medical or health insurance 
coverage. I believe the replacement of insurance involved in 
this transaction materially improves your position. My 
conclusion has taken into account the following 
considerations. which I call to your attention: 

1. will remain the same. 
2. If y0u are reolacing existing 10ng-term care 

insurance coverage. ~ yoy may wish to secure the 
advice of your present iHs~rer ~ or its ~ 
producer regarding the proposed replacement of your 
present policy. This is not only your right, but it 
is also in your best interest to make sure you 
understand all the relevant factors involved in 
replacing your present coverage. 

3. If, after due consideration, you still wish to 
terminate your present policy and replace it with 
new coverage, be certain to truthfully and 
completely answer all questions on the application 
concerning your medical health history. Failure to 
include all material medical information on an 
application may provide a basis for the company to 
deny any future claims and to refund your premium as 
though your policy had never been in force. After 
the application has been completed and before you 
sign it, reread it carefully to be certain that all 
information has been properly recorded. 

(Signature of Producer or Other Representative> 

[Typed Name and Address of Producer) 

The above "Notice to Applicant" was delivered to me on: 

(Date) 

(Appl1cant's Signature) 
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~lil Ifts~rere Issuers using direct response 
solicitation methods shall deliver a notice regarding 
replacement of accident and sickness or long-term care 
coverage to the applicant upon issuance of the policy ~ 
certificate. The required notice shall be provided in the 
following manner: 

NOTICE TO APPLICANT REGARDING REPLACEMENT 
OP ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCB 

According to [your application) (information you have 
furnished) , you intend to lapse or otherwise terminate 
existing accident and sickness or long-term care insurance and 
replace it with the long-term care insurance policy ~ 
certificate delivered herewith issued by [company name) 
Insurance Company. Your new policy or certificate provides 
ekire} (30~ days within which you may decide, without cost, 
whether you desire to keep the policy or certificate. For 
your own information and protection, you should be aware of 
and seriously consider certain factors which may affect the 
insurance protection available to you under the new policy ~ 
certificate. 
You should reyiew this new coverage carefully. comparing it 
with all accident and sickness or long-term care insurance 
coverage you ngw have. and terminate ygur present pglicy gr 
certificate only if. after due cgnsideration. ygu find that 
purchase gf this lgng-term care coverage is a wise decisign. 

1. Health conditions which you may presently have 
(preexisting conditions), may not be immediately or 
fully covered under the new policy gr certificate. 
This could result in denial or delay in payment of 
benefits under the new policy or certificate, 
whereas a similar claim might have been payable 
under your present policy gr certificate. 

2. If ygu are replacing existing lgng-term care 
insurance coyerage. ~ yQU may wish to secure the 
advice of your present iRs~Fer ~ or its 
producer regarding the proposed replacement of your 
present policy or certificate. This is not only 
your right, but it is also in your best interest to 
make sure you understand all the relevant factors 
involved in replacing your present coverage. 

3. (To be included only if the application is attached 
to the policy.} If, after due consideration, you 
still wish to terminate your present policy QL 
certificate and replace it with new coverage, read 
the copy of the application attached to your 
new policy or certificate and be sure that all 
questions are answered fully and correctly. 
Omissions or misstatements in the application could 
cause an otherwise valid claim to be denied. 
Carefully check the application and write to 
[company name and address] within ~hirty (30~ days 
if any information is not correct and complete, or 
if any past medical history has been left out of the 
application. 
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(Company Name) 

(5} Where replacement is intended. the replacing issuer 
shall notify. in writing. the existing issuer of the proposed 
replacement. The existing policy or certificate shall be 
identified by the issuer. name of the insured and policy 
number or address including zip code. Notice shall be made 
within fiye working days from the date the application is 
received by the issuer or the date the policy or certificate 
is issued. whichever is sooner. 

(6) Life insurance oolicies that accelerate benefits for 
long-term care shall comply with this rule if the policy or 
certificate being replaced is a long-term care insurance 
policy If the policy or certificate being replaced is a life 
insurance policy the issuer shall comply with the replacement 
reguirements of A&M 6 6 301 through 6.6.310 If a life 
insurance policy that accelerates benefits for long-term care 
is replaced by another such policy or certificate. the 
replacing issuer shall comply with both the long-term care and 
the life insurance reolacement reguirements. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6.6.3112 LOSS RATIO (1) through (m) will remain the 
same. 

(2) Section Ill sball 11Qt, agplv to life insurance policies that 
accelerate benefits for long-term care A life insurance 
policy or certificate that funds long-term care benefits 
entirely by accelerating the death benefit is considered to 
provide reasonable benefits in relation to premiums paid, if 
the policy or certificate complies with all of the following 
provisions· 

(a) The interest credited internally to determine cash 
value accumulations. including long-term care. if any. are 
guaranteed not to be less than the minimum guaranteed interest 
rate for cash value accumulations without long-term care set 
forth in the policy or certificate: 

lbl The portion of the policy or certificate that 
provides life insurance benefits meets the nonforfeiture 
reguirements of 33-20-201, et seg . MCA; 

lcl The policy or certificate meets the disclosure 
reguirements of 33-20-127 and 33-20-128. MCA: 

ldl AnY policy illustration that meets the applicable 
reguirements of the NbiC Life Insurance Illustrations Model 
Regulation; and 

(e) An actuarial memorandum is filed with and reviewed 
by the insurance departrii3Ilt of the state auditor's office tbat includes: 

lil A description of the basis on which the long-term 
care rates were determined; 

Iii! A description of the basis for the reserves; 
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!iii! A summaCY of the type of policy. benefits. 
renewability. general marketing method. and limits on ages of 
issuance; 

livl A description and a table of each actuarial 
assumption used. For expenses. an issuer must include percent 
of premium dollars per policy and dollars per unit of 
benefits if any: 

(y) A description and a table of the anticipated policy 
reserves and additional reserves to be held in each future 
year for active lives: 

lvil The estimated ayerage annual premium per policy or 
certificate and the average issue age: 

lvii! A statement as to whether underwriting is 
performed at the time of application. The statement shall 
indicate whether underwriting is used and. jf used. the 
statement shall include a description of the type or types of 
underwriting used. such as medical underwriting or functional 
assessment underwriting. Concerning a group policy or 
certificate. the statement shall indicate whether the enrollee 
0r any dependent will be underwritten and when underwriting 
occurs; and 

!viii! A description of the effect of the long-term care 
policy provision 0 n the required premiums. n0nf0 rfeiture 
values and reseryes on the underlying life insurance p0 licy 0 r 
certificate. both for active lives and those in long-term care 
claim status. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6.6.3113 FILING REQUIREMENt (1) Prior to an iHe~rer 
~ er ei~ilar er~aftieatien offering ~ long-term care 
insurance to a resident of Montana pursuant to 33-22-1120, 
MCA, ~ the issuer shall file with the commissioner of 
insurance ewiaeftee that the~ policy or certificate 
therettftder hae eeeft iw:: appre'>ea approyal by & thia state~ 
haYiH!!!' etatttte:rcy er re!!j'ttlatery lBH!!!J ter~ eaie iHetlrBI'I:ee 
:rceq~ire~el'!:te e~bseaHtially ei~ilar te theee adepeea ifl thie 
~ 

(2) The policy or certificate and all related forms must 
prominently display the specific kind and typels! of long-term 
care benefits insured. 

AUTH: Sec. 33-1-313, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6 6 3114 STANDARD FORMAT OUTLINE OF COVERAGE 111 This 
rule implements. interprets and makes specific the provisions 
0 f 33-22-1111. MCA. in prescribing a standard f 0rmat and the 
content of an outline of coverage. 

+±+121 The outline of coverage shall be a free-standing 
document, using no smaller than~~ point type. 

(2) through (4) will remain the same but are renumbered 
(3) through (5). 
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Format for outline of coverage: 

[COMPANY NAME] 

[ADDRESS-CITY & STATE] 

[TELEPHONE NUMBER] 

LONG-TERM CARE INSURANCE 

OUTLINE OF COVERAGE 

[Policy Number or Group Master Policy and Certificate Number] 
[Except for policies or certificates which are guaranteed 
issue, the following caution statement, or language 
substantially similar, must appear as follows in the outline 
of coverage . l 
Caution: The issuance of this long-term care insurance 
[policy] [certificate) is based upon your responses to the 
questions on your application. A copy of your 
[application) [enrollment form) [is enclosed] [was retained by 
you when you applied] . If your answers are incorrect or 
untrue, the company has the right to deny benefits or rescind 
your policy or certificate. The best time to clear up any 
questions is now, before a claim arises! If, for any reason, 
any of your answers are incorrect, contact the company at this 
address: [insert address] 
1. Will remain the same. 
2. PURPOSE OF OUTLINE OF COVERAGE. This outline of coverage 

provides a very brief description of the important 
features of the policy. You should compare this outline 
of coverage to outlines of coverage for other policies 
available to you. This is not an insurance contract, but 
only a summary of coverage. Only the individual or group 
policy or certificate contains governing contractual 
provisions. This means that the policy or certificate or 
group policy sets forth in detail the rights and 
obligations of both you and the insurance company. 
Therefore, if you purchase this coverage, or any other 
coverage, it is important that you READ YOUR POLICY (OR 
CERTIFICATE) CAREFULLY! 

3. will remain the same. 
(a) [Provide a brief description of the right to return­

-"free look" provision of the policy QI: 
certificate.] 

(b) [Include a statement that the policy or certificate 
either does or does not contain provisions providing 
for a refund or partial refund of premium upon the 
death of an insured or surrender of the policy or 
certificate. If the policy contains such 
provisions, include description of them.) 

4. through (b) will remain the same. 
5. LONG-TERM CARE COVERAGE. Policies of this category are 

designed to provide coverage for one or more necessary or 
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medically necessary diagnostic, preventive, therapeutic, 
rehabilitative, maintenance, or personal care services, 
provided in a setting other than an acute care unit of a 
hospital, such as in a nursing home, in the community or 
in the home. 
This policy or certificate provides coverage in the form 
of a fixed dollar indemnity benefit for covered long-term 
care expenses, subject to policy [limitations) [waiting 
periods) and [coinsurance) requirements. [Modify this 
paragraph if the policy is not an indemnity policy.) 

6. BENEFITS PROVIDED BY THIS POLICY/CERIIFICATE. 
(a) and (b) will remain the same. 
(c) [Non-institutional benefits, by skill level.) 
[Afly ber1e£H: eereer1e llltisl! be enl'l!liriea ie thie eeeHee. 
If these sereefte ai££er fer aiffereHI! eeftefil!e, 
ellphtHatieft e£ ehe sereee shettla aeeelllflaH;t eaeh beHefit 
aeseriptiel'i. If ar1 ateenain' l'ft)Sieiarl er eeher 
Bl'eeifiea l'ersen llltiBI! eeitif;r a eertair1 leoel ef 
fttr~etieHal ael'enaeHe:r ir1 eraer ee be eli,iele fer 
eer~efiee, !!his tee llltt!ll! be !ll'eeifiea. If aeeiwieiee e£ 
sail) lioiftg (ABLe) are ~:~osea te measttre ar1 irlettrea'e r1eea 
fer ler1g ter111 eare, ther1 these ~ttalifying eriteria er 
sereer1s l!lttel! be exl'laieed.] 
Cdl [Activities of daily living and cqgnitive impairment 
shall be used tq measure an insured's need for long-term 
care and must be defined and described as part of the 
outline of coverage.) 
rany additional benefit triggers must also be explained 
If these triggers differ fqr different benefits. 
explanation of the triggers should accompany each benefit 
description If an attending physician or other 
specified person must certify a certain level of 
functional dependency in qrder tq be eligible for 
benefits. this tog must be specified I 

7. throuqh (d) will remain the same. 
(e) Limitations.]. _ ...... _ . 
THIS POLICY/CERTIFICATE MAY NOT COVER ALL THE EXPENSES 
ASSOCIATED WITH YOUR LONG·TERM CARE NEEDS. 
[This section should provide a brief specific description 
of any policy provisions which limit, exclude, restrict, 
reduce, delay, or in any other manner operate to qualify 
payment of the benefits described in (6) above.] 

8. through (e) will remain the same. 
9. will remain the same. 

f(a) Beeeribe [For long-term care health insurance 
policies or cettificates. describe one of the 
following policy renewability provisioner~ 

li) Policies and certificatea ~hat are guaranteed 
renewable shall contain the following statement·! 
RENEWABILITY; THIS POLICY !CERTIFICATE! IS 
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GUARANTEED RENEWABLE This means you have the 
right. subject to the terms of your policy 
[certificate), to continue this policy !certificate] 
as long as you pay your premiums on time. [Company 
Namel cannot change any of the terms of your policy 
!certificate) on its own. except that. in the 
future. it may increase the premium you pay. 

Iii) !Policies and certificates that are noncancellable 
shall contain the following statement;) 
RENEWABILITY· THIS POLICY [CERTIFICAIEI IS 
NONCANCELABLE. This means that you have the right. 
subject to the terms of yoyr policy or certificate. 
to continue this policy as long as yay pay your 
premiums on time !Company Name! cannot change any 
of the terms of your policy on its own and cannot 
change the premium yoy currently pay. However. if 
yoyr policy or certificate contains an inflation 
protection feature where you choose to increase your 
benefits. !Company Name] may increase your premium 
at that time for those additional benefits. 

(9) (b) through (9) (d) will remain the same. 
10. ALZHEIMER'S DISEASE, IRREVERSIBLE DEMENTIA, AND OTHER 

ORGANIC BRAIN DISORDERS. 
[State that the policy or certificate provides coverage 
for insureds clinically diagnosed to having Alzheimer's 
disease, irreversible dementia, or related degenerative 
and dementing illnesses. Specifically describe each 
benefit screen or other policy provision which provides 
preconditions to the availability of policy benefits for 
such an insured.) 

11. will remain the same. 

12. 

[(a) State the total annual premium for the policy~ 
certificate; 
(b) will remain the same. 
will remain the same. 
(a) OQALIFIED LONG-TERM CARE INSURANCE, Indicate 
whether or not the policy or certificate is a qualified 
long-term care insurance contract. 

and 
(a) and (b) will remain the same but are 

(c). 
renumbered (b) 

AUTH; 
IMP; 

Sec. 33-1-313, MCA 
Sec. 33-22-1101 through 33-22-1121, MCA 

6.6.3115 REQUIREMENT TO PELIVER SHOPPER'S GUIPE 
(1) will remain the same. 
(a) In the case of producer solicitations, an a~ent a 

producer must deliver the shopper's guide prior to the 
presentation of an application or enrollment form. 

(b) and (2) will remain the same. 

AUTH; Sec. 33-1-313, MCA 
IMP; Sec, 33-22-1101 through 33-22-1121, MCA 

16-8/27/98 11AR Notice No. 6-107 



-2210-

3. Subchapter 56 is proposed to be transferred to sub­
chapter 31. The proposed amendments provide as follows: 

6.6.5601 STANDARDS FOR MARKETING (1) Every 
ine~rer ~. heal~h eare eer;iee plan health service 
corporation. health maintenance organization or other entity 
marketing long-term care insurance coverage in this state, 
directly or through its producers, shall: 

(a) Establish marketing procedures to assure that any 
comparison of policies by its ~ oroducers or other 
producers will be fair and accurate; 

(b) will remain the same. 
(c) Display prominently by type, stamp or other 

appropriate means, on the first page of the outline of 
coverage and policy or certificate the following: 

"Notice to buyer: This policy or certificate may not 
cover all of the costs associated with long-term care incurred 
by the buyer during the period of coverage. The buyer is 
advised to review carefully all policy limitations." 

(d) and (e) will remain the same. 
(f) If the seate il'l 11hieh the peliey er eertiHeaee is 

te be eeliverea er iss~ee fer aeli1ery has a sel'!ier iHs~!anee 
ee~nselil'l! pre!rBm apprewea bl the esmMissiener, ehe il'ls~rer 
~ The issuer must at solicitation, provide written notice 
to the prospective policyholder and certificate holder that 
~ a senior insurance counseling program is available and 
the name, address and telephone number of the program; and 

(g) For long-term care health insurance policies and 
certificates, use the terms "noncancelable" or "level premium" 
only when the insured has the right to continue the long-term 
care insurance in force by the timely payment of premiums 
during which period the iHB~rer ~ has no right to 
unilaterally make any change in any provision of the insurance 
or in the premium rate. 

(2) will remain the same. 
(a) Twisting or knowingly making any misleading 

representation or incomplete or fraudulent comparison of any 
insurance policies or il'!e~rers issuers for the purpose of 
inducing, or tending to induce, any person to lapse, forfeit, 
surrender, terminate, retain, pledge, assign, borrow on or 
convert any insurance policy or certificate or to take out a 
policy of insurance or certificate with another ii'!B~rer 

.i.a..a.wu: ; 
(b) will remain the same. 
(c) cold lead advertising such as making use directly or 

indirectly of any method of marketing which fails to disclose 
in a conspicuous manner that a purpose of the method of 
marketing is solicitation of insurance and that contact will 
be made by an insurance ~ producer or insurance company. 

(3) (a) will remain the same. 
(b) The il'ls~rer ~ shall file with the insurance 

department the following material: 
(3) (b) (i) through (3) (c) (i) will remain the same. 
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(ii) a brief description of the process under which such 
policies and the iftsHrer ~ issuing such policies were 
selected. 

(d) If the association and the iRsHxer ~ have 
interlocking directorates or trustee arrangements, the 
association shall disclose such fact to its members. 

(e) The board of directors of associations endorsing 
long-term care insurance policies or certificates shall review 
and approve such insurance policies as well as the 
compensation arrangements made with the iastlrer ~-

(f) will remain the same. 
(i) at the time of the association's decision to 

endorse, engage the services of a person with expertise in 
long-term care insurance not affiliated with the iftBHrer 
~ to conduct an examination of the policies, including 
its benefits, features, and rates and update such examination 
thereafter in the event of material change; 

(ii) actively monitor the marketing efforts of the 
iasHrer ~ and its ~ producers; and 

(iii) will remain the same. 
(g) No group long-term care insurance policy or 

certificate may be issued to an association unless the iftstlrer 
~ files with the state insurance department the 
information required in this sHbseetiea ~-

(h) the iasHrer ~ shall not issue a long~term care 
policy or certificate to an association or continue to market 
such a policy or certificate unless the iastlrer ~ 
certifies annually that the association has complied with the 
requirements set forth in this stlbseetiea ~-

(i) will remain the same. 

AUTH: Sec. 33-1-313 and 33~22-1121, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6,6:5602 APPROPRIATE SALE CRITERIA (1) Every 
iftsHrer ~. health eare ser•iee ~laft health service 
corporation, health maintenance organization or other entity 
marketing long-term care insurance (the "issuer") shall: 

(a) will remain the same. 
(b) Train its ~ producers in the use of its 

appropriate sale criteria standards; and 
(c) through (2) (a) (iii) will remain the same. 
(b) The issuer, and where aft B!eftt a producer is 

involved, the ~ producer shall make reasonable efforts to 
obtain the information set out in (2) (a) above. The efforts 
shall include presentation to the applicant, at or prior to 
application, the "Long-Term Care Insurance Personal 
Worksheet." The personal worksheet used by the issuer shall 
contain, at a minimum, the information in the format contained 
in~ Appendix B, in not less than 12 point type. The 
issuer may request the applicant to provide additional 
information to comply with its appropriate sale criteria 
standards. A copy of the issuer's personal worksheet shall be 
filed with the commissioner. 
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(c) will remain the same. 
(d) The sale or dissemination outside the company or 

agency by the issuer or ~ prpducer of information obtained 
through the personal worksheet in ~ Appendix B is 
prohibited. 

(3) will remain the same. 
(4) ~ Producers shall use the appropriate sale 

criteria standards developed by the issuer in marketing long­
term care insurance. 

(5) At the same time as the personal worksheet is 
provided to the applicant, the disclosure form entitled 
"Things You Should Know Before You Buy Long-Term Care 
Insurance" shall be provided. The form shall be in the format 
contained in ~ Agpendix C, in not less than 12 point 
type. 

(6) If the issuer determines that the applicant does not 
meet its financial appropriate sale criteria standards, or if 
the applicant has declined to provide the information, the 
issuer ~ay rejeet the a~~lieatieft. Ift the alterftaeioe, the 
~ shall send the applicant a letter similar to ~ 
Appendix D. However, if the applicant has declined to provide 
financial information, the issuer may use some other method to 
verify the applicant's intent. Either the applicant's 
returned letter or a record of the alternative method of 
verification shall be made part of the applicant's file. 

(7) The issuer shall report annually to the commissioner 
the total number of applications received from residents of 
this state, the number of those who declined to provide 
information on the personal worksheet, the number of 
applicants who did not meet the appropriate sale criteria 
standards, and the number of those who chose to confirm after 
receiving & an appropriate sale criteria letter. 

(8) This rule shall not apply to life insurance policies 
or certificates that accelerate benefits for long-term care. 

AUTH: Sec. 33-1-313 and 33-22-1121, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6.6.5603 NONFORFEITURE BENEFIT REQUIREMENT 
(1) will remain the same. 

£21 To comply with the requirement to offer a 
nonforfeiture benefit pursuant to the provisions of 33-22-
1116. MCA; 

{al A policy or certificate offered with nonforfeiture 
benefits shall have coverage elements, eligibility. benefit 
tri9gers and benefit length that are the same as coverage to 
be issued without nonforfeiture benefits. The nonforfeiture 
benefit included in the offer §bRll be the benefit described 
in {5}; Rnd 

£bl The offer shRll be in writing if the nonforfeiture 
benefit is not otherwise described in the Outline of coverage 
or other materials given to the prospective policyholder. 

(31 If the offer of the long-term cRre insurance policy 
or certificate thRt includes nonforfeiture benefits is 
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rejected. the issuer shall grovide the contin~ent benefit ugon 
lagse described in this rule 

(4) After rejection of the offer of the lonq-term care 
insurance golicy or certificate. for individual and ~roup 
golicies without nonforfeiture benefits issued after !the 
effective date of this rule), the issuer shall groyide a 
contingent benefit ugon lapse. 

(al In the event a groug golicyholder elects to make the 
nonforfeiture benefit an ogtion to the certificateholder. a 
certificate shall grovide either the nonforfeiture benefit or 
the contingent benefit ugon lagse 

(bl The contingent benefit ygon lagse shall be triggered 
every time an issuer increases the gremium rates to a level 
which results in a cumulative increase of the annual gremium 
equal to or exceeding the gercenta~e of the insured's initial 
annua1 gremium set forth be1gw based go the insured's issue 
age. and the go1icy or certificate lagses within 120 days of 
the dye date gf the gremium sg increased Unless otherwise 
required. policyholders shall be ngtified at least thirty days 
grigr to the due date gf the gremium reflecting the rate 
increase. 

16-8/27/98 

Triggers for Contin~ent Benefit Upon Lagse 

Issue Age 
substantial Percent 
Oyer Initial Premium 
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2..11.1 
l.ll 
1ll 
l.1l. 
lit 
l.Sl. 
lil 
l.ll 
l.ll 
ill 
lJll:. 

(c) On o;r befo;re the effective date of a substantial 
premium inc;rease as defined in 141 fbi. the issuer shall; 

Iii Offe;r to reduce policy benefits p;royided by the 
cu;r;rent coye;rage without the ;regui;rement of additional 
unde;rw;riting so that ;regui;red p;remium payments are not 
inc;reaseg,; 

liil Offer to conye;rt the coye;rage to a paig-up status 
with a shorteneg benefit pe;riog in accor!iance with the te;rms 
of 151. This option may be electeg at any time gu;ring the 
120-gay pe;riog ;refe;renceg in (4) (b): ang 

liiil Notify the policyholge;r o;r certificateholde;r that 
a gefault or lapse at any time gu;ring the 120-day pe;riog 
;referenceg in (4) lbl shall be deemeg to be the electiqn qf the 
qffer tq convert in liil abqye. 

(5) Benefits cqntinueg as nonfq;rfeitu;re benefits. 
including contingent benefits upqn lapse. a;re gesc;ribed in 
this rule: 

(1) (a) will remain the same but is renumbered (5) (a). 
(b) For purposes of this rule, the nonforfeiture benefit 

shall be a shortened benefit period providing paid-up long­
term care insurance coverage after lapse. The same benefits 
(amounts and frequency in effect at the time of lapse but not 
increased thereafter) will be payable for a qualifying claim, 
but the lifetime maximum dollars or days of benefits shall be 
determined as specified in ~~(c) . 

(c) The standard nonforfeiture credit will be equal to 
one hundred percent of the sum of all premiums paid, including 
the premiums paid prior to any changes in benefits. The 
iRsHrer ~ may offer additional shortened benefit period 
options, as long as the benefits for each duration equal or 
exceed the standard nonforfeiture credit for that duration. 
However, the minimum nonforfeiture credit shall not be less 
than 30 times the daily nursing home benefit at the time of 
lapse. In either event, the calculation of the nonforfeiture 
credit is subject to the limitation of ~~(b) . 

(d) tie ~elie:r er eerl:ifieaee shall eegiR a :Ihe. 
nonforfeiture benefit and the contingent benefit upon lapse 
shall begin not later than the end of the third year following 
the policy or certificate issue date except that for a policy 
or certificate with attained age rating, the nonforfeiture 
benefit shall begin on the earlier of: 

(i) through (e) will remain the same. 
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(2) through (4) will remain the same, but are renumbered 
(6) through (B). 

(a) Except as provided in ~~(b), the provisions of 
this rule apply to any long-term care policy or certificate 
issued in this state on or after [the effective date of this 
amended ~~r~~ten £Ulel; and -

(b) For certificates issued on or after [the effective 
date of this rulel, under a group long-term care insurance 
policy or certificate as defined in 33-22-1107, MCA, which 
policy or certificate was in force at the time this rule 
became effective, the provisions of this rule shall not apply. 
~~ Premiums charged for a policy or certificate 

containing nonforfeiture benefits shall be subject to the loss 
ratio requirements of ARM 6.6.3112 treating the policy~ 
certificate as a whole. 

(10) The purchase of additional coverage shall not be 
considered a premium rate increase 

Cal For purposes of the calculation reguired under this 
section. the portion of the premium attributable to the 
additional coverage shall be added to and considered part of 
the initial annual premium 

(bl A reduction in benefits shall not be considered a 
premium change. but for purpose of the calculation reguired 
under this section. the initial annual premium shall be based 
on the redyced benefits 

(11) To determine whether contingent nonforfeiture ypon 
lapse provisions are triggered yoder (4) !bl, a replacing 
issyer that purchased or otherwise assymed a block or blocks 
of long~term care insurance policies or certificates frgm 
another issuer shall calculate the percentage increase based 
on the initial annual premium paid by the insyred when the 
policy or certificate was first purchased from the original 
jssyer. 

~ll2L This rule does not apply to life insurance 
policies. certificates or riders containing accelerated long­
term care benefits. 

AUTH: Sec. 33-1-313 and 33-22-1121, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 

6.6.5604 ADOPTION OF FORMS (1) will remain 
the same. 

(al Appendix A 
..f<t+ l.b.l... ~ Appendix B 

-fb+ l.cl ~ Appendix c 

~ ldl f'eflft-e Appendix D 

Rescission Reporting Form 
Long-Term Care Insurance 
Personal Worksheet 
Things You Should Know Before 
You Buy Long-Term Care Insurance 
Long-Term Care Insurance 
Appropriate Sale Criteria Letter 

AUTH: Sec. 33-1-313 and 33-22-1121, MCA 
IMP: Sec. 33-22-1101 through 33-22-1121, MCA 
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4. The new rules proposed for adoption provide as 
follows: 

RUI.E I UNINTENTIONAL LAPSE (1) Each issuer offering 
long-term care insurance shall, as a protection against 
unintentional lapse, comply with the following: 

(a) No individual long-term care policy or 
certificate shall be issued until the issuer has 
received from the applicant either a written 
designation of at least one person, in addition to the 
applicant, who is to receive notice of lapse or termination of 
the policy or certificate for nonpayment of premium, or a 
written waiver dated and signed by the applicant electing not 
to designate additional persons to receive notice. The 
applicant has the right to designate at least one person who 
is to receive the notice of termination, in addition to the 
insured. Designation shall not constitute acceptance of any 
liability on the third party for services provided to the 
insured. The form used for the written designation must 
provide space clearly designated for listing at least one 
person. The designation shall include each person's full name 
and home address. In the case of an applicant who elects not 
to designate an additional person, the waiver shall state: 
"Protection against unintended lapse. I understand that I 
have the right to designate at least one person other than 
myself to receive notice of lapse or termination of this long­
term care insurance policy or certificate for nonpayment of 
premium. I understand that notice will not be given until 
thirty days after a premium is due and unpaid. I elect NOT to 
designate a person to receive this notice.• The issuer shall 
notify the insured of the right to change this written 
designation, no less often than once every two years. 

(b) When the policyholder or certificateholder pays the 
premium for a long-term care insurance policy or certificate 
through a payroll or pension deduction plan, the requirements 
contained in (1) (a) need not be met until sixty days after the 
policyholder or certificateholder is no longer on such a 
payment plan. The application or enrollment form for such 
policies or certificates shall clearly indicate the payment 
plan selected by the applicant. 

(c) No individual long-term care policy or 
certificate shall lapse or be terminated for 
nonpayment of premium unless the issuer, at 
least thirty days before the effective date of the lapse or 
termination, has given notice to the insured and to those 
persons designated pursuant to (1) (a) at the address provided 
by the insured for purposes of receiving notice of lapse or 
termination. Notice shall be given by first class United 
States mail, postage prepaid; and notice may not be given until 
thirty days after a premium is due and unpaid. Notice shall 
be deemed to have been given as of five days after the date of 
mailing. 

(2) In addition to the requirement in (1), a long-term 
care insurance policy or certificate shall include a provision 
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that provides for reinstatement of coverage, in the event of 
lapse if the issuer is provided proof that the policyholder or 
certificateholder was cognitively impaired or had a loss of 
functional capacity before the grace period contained in the 
policy or certificate expired. This option shall be available 
to the insured if requested within five months after 
termination and shall allow for the collection of past due 
premium, where appropriate. The standard of proof of 
cognitive impairment or loss of functional capacity shall not 
be more stringent than the benefit eligibility criteria on 
cognitive impairment or the loss of functional capacity 
contained in the policy and certificate. 

AUTH: 
IMP: 

Sec. 33-1-313 and 33-22-1121, MCA 
Sec. 33-22-1113, MCA 

RULE II REPORTING REQUIREMENTS (1) Every issuer shall 
maintain records for each producer of that producer's amount 
of replacement sales as a percentage of the producer's total 
annual sales and the amount of lapses of long-term care 
insurance policies sold by the producer as a percentage of the 
producer's total annual sales. 

(2) Every issuer shall report annually by June 30 the 
10\ of its producers with the greatest percentages of lapses 
and replacements as measured by (1) above. 

(3) Reported replacement and lapse rates do not alone 
constitute a violation of insurance laws or necessarily imply 
wrongdoing. The reports are for the purpose of reviewing more 
closely producer activities regarding the sale of long-term 
care insurance. 

(4) Every issuer shall report annually by June 30 the 
number of lapsed policies as a percentage of its total annual 
sales and as a percentage of its total number of policies in 
force as of the end of the preceding calendar year. 

(5) Every issuer shall report annually by June 30 the 
number of replacement policies sold as a percentage of its total 
annual sales and as a percentage of its total number of policies 
in force as of the preceding calendar year. 

(6) For purposes of this rule, "policy" shall mean 
only long-term care insurance and "report" means on a 
statewide basis. 

AUTH: 
IMP: 

Sec. 33-1-313 and 33-22-1121, MCA 
Sec. 33-22-1113, MCA 

RULE III LICENSING (1) No producer is authorized to 
market, sell, solicit or otherwise contact a person for the 
purpose of marketing long-term care insurance unless the 
producer has demonstrated his or her knowledge of long-term 
care insurance and the appropriateness of such insurance by 
passing a test required by this state and maintaining 
appropriate licenses. 

AUTH: Sec. 33-1-313 and 33-22-1121, MCA 
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IMP: Sec. 33-17-201, MCA 

RULE IV FILING REQUIREMENTS FOR APVERTISING (1) Every 
issuer, health service corporation or health maintenance 
organization or other entity providing long-term care 
insurance or benefits in Montana shall provide a copy of any 
long-term care insurance advertisement intended for use in 
this state whether through written, radio or television medium 
to the commissioner of insurance for review or approval by the 
commissioner. In addition, all advertisements shall be 
retained by the issuer, health service corporation, health 
maintenance organization or other entity for at least three 
years from the date the advertisement was first used. 

(2) The commissioner may exempt from these requirements 
any advertising form or material when, in the commissioner's 
opinion, this requirement may not be reasonably applied. 

(3) All advertising and marketing materials must 
prominently display the specific kind and type(s) of long-term 
care benefits insured. 

AUTH: 
IMP: 

5. 

Sec. 33-1-3113 and 33-22-1121, MCA 
Sec. 33-22-1103, MCA 

Following are Appendices A through D. 
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Address: 

Phone Number: 

Instructions: 
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RESCISSION REPORTING FORM FOR 
LONG-TERM CARE POLICIES 

FOR THE STATE OF~~~~~~ 
FOR THE REPORTING YEAR 19[ 

Due: March 1 annually 

The purpose of this form is to report all rescissions of long­
term care insurance policies or certificates. Those 
rescissions voluntarily effectuated by an insured are not 
required to be included in this report. Please furnish one 
form per rescission. 

Policy 
Form II 

Policy and 
certificate II 

Name of 
Insured 

Detailed reason for rescission: 

16-B/27/98 

Date of 
Policy 
Issuance 

Date/s 
Claim/a Date of 

Submitted Rescission 

I I 

Signature 

Name and Title (please type) 
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Long-Tera Care Inauranae 
Personal Worksheet 

People buy long-term care insurance for many reasons. Some 
don't want to use their own assets to pay for long-term care. 
Some buy insurance to make sure they can choose the type of 
care they get. Others don't want their family to have to pay 
for care or don't want to go on Medicaid. But long-term care 
insurance may be expensive, and may not be right for everyone. 

By state law, the insurance company must aek you to fill out 
this worksheet to help you and the company decide if you 
should buy this policy. 

Premium 

The premium for the coverage you are considering will [$ ____ __ 
per month, or$ per year,] [a one-time single premium 
of $ .) 

[The company cannot raise your rates on this policy.) [The 
company has a right to increase premiums in the future.) The 
company has sold long-term care insurance since [year] and has 
sold this policy since [year) . [The last rate increase for 
this policy in this state was in !year] , when premiums went up 
by an average of ______ %] . [The company has not raised its 
rates for this policy.) 

Drafting Note: The issuer shall use the bracketed sentence or 
sentences applicable to the product offered. If a company 
includes a statement regarding not having raised rates, it 
must disclose the company's rate increases under prior 
policies providing essentially similar coverage. The issuer 
may include rate information for up to two policy forms if the 
issuer has not changed rates on either policy form or for 
prior policies providing essentially similar coverage. 

[0 Have you considered whether you could afford to keep this 
policy if the premiums were raised, for example, by 20%?) 

Drafting Note: The issuer shall use the bracketed sentence 
unless the policy is fully paid up or is a noncancellable 
policy. 

How will you pay each year's premiums? 
OFrom my Income DFrom my Savings/Investments OMy Family 
will pay 

Income 

What is your annual income? (check one) 

MAR Notice No. 6-107 16-8/27/98 



ounder $10,000 
D$(30,000-50,000) 

-2221-

D$(10,000-20,000) 
DOver $50,000 

D$(20,000-30,000) 

Drafting Note: The issuer may choose the numbers to put in 
the brackets to fit its suitability standards. 

How do you expect your income to change over the next 10 
years? (check one) 
DNo change Dincrease DDecrease 

If you will be paying premiums with money received only 
from your own income, a rule of thumb is that you may not 
be able to afford this policy if the premiums will be 
more than 7t of your income. 

Turn the Page 
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Savings and Investments 

Not counting your home, about how much are all of your assets 
worth (your savings and investments)? 
(check one) 
Dunder $2o,ooo D$20,000-$30,000 D$3o,ooo-$So,ooo 
Dover $50,000 

How do you expect your assets to change over the next 10 
years? (check one) 
OStay about the same Dincrease DDecrease 

If you are buying this policy to protect your assets and 
your assets are less than $30,000, you may with to 
consider other options for financing your long-term care. 

Disclosure Statement 

0 The answers to the 
questions above describe 
my financial situation. 

0 I choose not to complete 
this information. 

Signed'--------~~~~----~--------­
(Applicant) (Date) 

[0 I explained to the applicant the importance of completing 
this information. 

Signed'--------~----~------------­
(Agent) (Date) 

Agent's Printed Name: __________________________________________ _ 

[Note: In order for us to process your application, please 
return this signed statement to [name of company], along with 
your application.] 

[My agent has advised me that this policy does not seem to be 
suitable for me. However, ! still want the company to 
consider my application. I 

Signed'--------~--~----~--------­
(Applicant) (Date) 

Drafting Note: Choose the appropriate sentences depending on 
whether this is a direct mail or agent sale. 

The company may contact you to verify your answers. 

Drafting Note: When the Long-Term Care Insurance Personal 
Worksheet is furnished to employees and their spouses under 
employer group policies, the text from the heading "Disclosure 
Statement" to the end of the page may be removed. 
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Things You Should Know Before You Buy 
Long-Term Care Insurance 

• A long-term care insurance policy may pay most 
of the costs for your care in a nursing home. 
Many policies also pay for care at home or other 
community settings. Since policies can vary in 
coverage, you should read this policy and make 
sure you understand what it covers before you 
buy it. 

• [You should not buy this insurance policy unless 
you can afford to pay the premiums every year.] 
[Remember that the company can increase premiums 
in the future.] 

Drafting Note; For single premium policies, delete this 
bullet; for noncancelable ··policies, delete the second 
sentence only. 

Medicare 

Medicaid 

• The personal worksheet includes questions 
designed to help you and the company determine 
whether this policy is suitable for your needs. 

• Medicare does not pay for most long-term care. 

• Medicaid will generally pay for long-term care 
if you have very little income and few assets. 
You probably should not buy this policy if you 
are now eligible for Medicaid. 

• Many people become eligible for Medicaid after 
they have used up their own financial resources 
by paying for long-term care services. 

• When Medicaid pays your spouse's nursing home 
bills, you are allowed to keep your house and 
furniture, a living allowance, and some of your 
joint assets. 

• Your choice of long-term care services may be 
limited if you are receiving Medicaid. To learn 
more about Medicaid, contact your local or state 
Medicaid agency. 
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• Make sure the insurance company or agent gives 
you a copy of a book called the National 
Association of Insurance Commissioners' 
"Shopper's Guide to Long-Term Care Insurance." 
Read it carefully. If you have decided to 
apply for long-term care insurance, you have the 
right to return the policy within 30 days and 
get back any premium you have paid if you are 
dissatisfied for any reason or choose not to 
purchase the policy. 

Counseling • Free counseling and additional information about 
long-term care insurance are available through 
your state's insurance counseling program. 
Contact your state insurance department or 
department on aging for more information about 
the senior health insurance counseling program 
in your state. 
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Appendix D 
Long-Term Care Insurance Suitability Letter 

Dear [Applicant] : 

Your recent application for long-term care insurance included 
a "personal worksheet," which asked questions about your 
finances and your reasons for buying long-term care insurance. 
For your protection, state law requires us to consider this 
information when we review your application, to avoid selling 
a policy to those who may not need coverage. 

[Your answers indicate that long-term care insurance may not 
meet your financial needs. We suggest that you review the 
information provided along with your application, including 
the booklet "Shopper's Guide to Long-Term Care Insurance" and 
the page titled "Things You Should Know Before Buying Long-Term 
Care Insurance." Your state insurance department also has 
information about long-term care insurance and may be able to 
refer you to a counselor free of charge who can help you 
decide whether to buy this policy.] 

[You chose not to provide any financial information for us to 
review.] 

Drafting Note: Choose the paragraph that applies. 

We have suspended our final review of your application. If, 
after careful consideration, you still believe this policy is 
what you want, check the appropriate box below and return this 
letter to us within the next 60 days. We will then continue 
reviewing your application and issue a policy if you meet our 
medical standards. 

If we do not hear from you within the next 60 days, we will 
close your file and not issue you a policy. You should 
understand that you will not have any coverage until we hear 
back from you, approve your application and issue you a 
policy. 

Please check one box and return in the enclosed envelope. 

0 Yes, [although my worksheet indicates that long-term care 
insurance may not be a suitable purchase.] I wish to 
purchase this coverage. Please resume review of my 
application. 

Drafting Note: Delete the phrase in brackets if the applicant 
did not answer the questions about income. 

0 No, I have decided not to buy a policy at this time. 

APPLICANT'S SIGNATURE DATE 
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6. REASON: In 1996 Congress passed Public Law 104-
191, the Health Insurance Portability and Accountability Act 
(HIPAA) . The Act contained requirements for health insurance 
carr~ers and group health plans regarding health insurance 
accessability and portability. The act allowed states to 
choose whether to implement the requirements for insurers and 
health plans and enforce the requirements through state 
insurance departments, or to allow the federal government to 
enforce the act directly. Montana elected to adopt most of 
the provisions of HIPAA and to enforce the provisions through 
the Insurance Commissioner's office. Montana's version of 
HIPAA was Senate bill 378, enacted into law in 1997. 

These proposed amendments and new rules implement HIPAA 
requirements for Long-Term Care Insurance by amending existing 
sections of current rules and creating new rules in compliance 
with HIPAA. 

Further, the proposed Long-Term Care Insurance amendments 
and new rules follow an industry-wide intent to mirror the 
Long-Term Care Insurance Model Regulation as promulgated by 
NAIC. These proposed changes conform with the current NAIC 
Model Regulation. 

In addition to the rule changes described above, this 
notice includes a number of housekeeping amendments which 
involve corrections and style changes. 

The principal reasons for the proposed amendments follow. 
6.6.3101 makes minor language changes to ensure the rules 

are consistent with both the Montana Code Annotated and 
current industry standards. 

6.6.3103 adds certain long-term care definitions to 
conform with both current statutes and industry standards. 

6.6.3104 makes minor language changes to conform with MCA 
and industry standards. New (8) clarifies issuer procedures 
for discontinuance and replacement of long-term care 
insurance. New (9) clarifies the use of electronic enrollment 
for group policies or certificates. New (10) details 
parameters of incontestability periods. 

6.6.3105 makes language changes to conform with MCA and 
industry standards. New (6) broadens the disclosure 
requirements for life insurance policies that provide 
accelerated benefits for long-term care. New (7) expands the 
disclosure requirements pertaining to eligibility for payment 
of benefits. 

6.6.3106 makes language changes to conform with MCA and 
industry standards and corrects the reference to a renamed 
appendix in the long-term care section of the rules. 

6.6.3107 further restricts benefit limitations and 
exclusions allowable on long-term care insurance policies or 
certificates that provide benefits for home health care 
services. New (2) provides the minimum policy coverage to be 
provided for total home health or community care. 

6.6.3108 makes minor language changes and provides 
minimum limits on annual benefit increases under required 
inflation protection. New (5) provides for continuing 
inflation protection without regard to insured's age, claim 
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status or history or length of time insured. New (6) requires 
conspicuous disclosure of anticipated premium changes, if any, 
under inflation protection. New (7) outlines the required 
wording necessary in an insured's rejection of inflation 
protection. 

6. 6. 3109 changes the catchphrase for further clarity and 
amends language throughout for consistency with MCA and 
industry standards. Language amended in (1) to specify the 
exact application questions for issuers to use in eliciting 
information regarding replacement coverage. New (2) requires 
producers to list any additional health insurance policies 
previously sold to the applicant. Renumbered (3) to account 
for new (2) and made minor language changes. Inserted 
language in notices to applicant regarding replacement for 
both direct response solicitation and other than direct 
response. The.inserted language clearly advises the insured 
to review any new coverage carefully, comparing it with any 
current insurance, before deciding to replace any long-term 
care coverage. New (5) requires the replacing issuer give 
written notice to the existing issuer of the proposed 
replacement. New (6) outlines the compliance requirements for 
replacement of life insurance policies that accelerate 
benefits for long-term care. 

6.6.3112 illustrates the provisions under which life 
insurance policies that accelerate benefits for long-term care 
are considered to provide reasonable benefits in relation to 
premiums paid. 

6.6.3113 clarifies the requirement of issuers to file 
policies and certificates with the commissioner of insurance, 
and receive the commissioner's approval, prior to offering 
coverage to Montana residents. New (2) inserts the 
requirement that the specific kind and type(s) of long-term 
care benefits insured be prominently displayed on the policy, 
certificate and all related forms. 

6.6.3114 prescribes the standard format and content of 
the outlines of long-term care coverage, as prescribed in 
section 33-22-1111, MCA. New language inserted under 
"Benefits Provided by this Policy• adds activities of daily 
living and cognitive impairment as triggers for eligibility 
for payment of benefits. New language under "Terms Under 
Which the Policy (or Certificate) May be Continued in Force or 
Discontinued• requires clear explanation of "guaranteed 
renewable" and/or •noncancellable" on the outline of coverage. 
New language under "Additional Features" requires clear 
indication if the policy or certificate is a qualified long­
term care insurance contract, for tax purposes, under section 
77028 of the Internal Revenue Code, 26 U.S.C. 77028. 

6.6.3115 makes one minor language change. 
6.6.5601 updates language throughout to maintain 

consistency with MCA and to provide clearer explanations. 
6.6.5602 updates language and renumbers/renames certain 

forms in appendices to follow NAIC form designation. In (6), 
removed option for issuer to reject applications for not 
meeting issuer's financial appropriate sale criteria standards 
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or when the applicant declines to provide such information. 
In these instances, the issuer will send the applicant a form 
entitled, "Long-Term Care Insurance Suitability Letter". 

6.6.5603 amends and updates language throughout the 
rule, for clarity and consistency with MCA. New (2) 
expands required guidelines for an issuer to follow when 
offering nonforfeiture benefits pursuant to provisions of 33-
22-1116, MCA. New (3) mandates the issuer to provide a 
contingent benefit upon lapse once the offer of long-term care 
insurance with nonforfeiture benefits is rejected. New (4) 
describes how the contingent benefit upon lapse is triggered 
and includes a chart showing issue age and the corresponding 
substantial percent over· initial premium. New (10) explains 
the changes in premium resulting from adding·and/or reducing 
coverage on policies with nonforfeiture benefits or contingent 
benefit upon lapse. New (11) explains how a replacing issuer, 
after acquiring a block of long-term care policies or 
certificates, determines whether contingent nonforfeiture upon 
lapse provisions are triggered. 

6.6.5604 adopts one new form (Appendix A: "Rescission 
Reporting Form") and renames/renumbers previously adopted 
forms to coincide with NAIC's form designation. 

The principal reasons for the proposed new rules follow. 
Rule I has been added to comply with standards as 

required under the consumer protection provisions of the 
Health Insurance Portability and Accountability Act (HIPPA). 
This rule describes the provisions issuers shall follow in 
order to provide long-term care insureds with substantial 
protection against unintentional lapse of their long-term care 
insurance policy or certificate. 

Rule II requires the issuer to maintain records of all 
producers' lapsed and replaced long-term care policies, both 
as percentages of the producer's total sales and total number 
of policies in force. The reporting replacement and lapse 
rates do not alone constitute any insurance law violation or 
imply any wrongdoing. The reporting is required in order to 
review more closely producer activities regarding the sale of 
long-term care insurance. The language is largely drawn from 
the current NAIC Long-Term Care Insurance Model Regulation. 

Rule III is added to further protect the consumer by 
requiring all long-term care producers to pass a test showing 
adequate knowledge of long-term care insurance. This rule 
also requires long-term care insurance producers to maintain 
appropriate state licenses when marketing, selling or 
soliciting long-term care insurance in this state. The 
language is largely drawn from the current NAIC Long-Term Care 
Insurance Model Regulation. 

Rule IV has been added to comply with the requirements of 
issuers of long-term care insurance under the Health Insurance 
Portability and Accountability Act (HIPPA) . This rule 
requires copies of all long-term care insurance advertisements 
intended for use in Montana be submitted to the commissioner 
of insurance for review or approval and kept on file for three 
(3) years from the date the advertisement was first used. The 
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language is largely drawn from the current NAIC Long-Term Care 
Insurance Model Regulation. 

7. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Peter Funk, State Auditor's Office, 126 North Sanders, 
Mitchell Building, Room 270, Helena, Montana 59620, and must 
be received no later than October 16, 1998. 

8. The State Auditor's Office will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the office no later that 5:00p.m., 
September 28, 1998, to advise us as to the nature of the 
accommodation needed. Please contact Darla Sautter at 126 
North Sanders, Mitchell Building, Room 270, Helena, Montana 
59620, telephone (406) 444-2726; Montana Relay 1-800-332-6148; 
TDD (406) 444-3246; facsimile (406) 444-3497. Persons with 
disabilities who need an alternative accessible format of this 
document in order to participate in this rule-making process 
should contact Darla Sautter. 

9. Peter Funk has been designated to preside over and 
conduct the hearing. 

10. The State Auditor's Office maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices and specifies whether the person wishes to 
receive notices regarding insurance rules, securities rules, 
or both. Such written request may be mailed or delivered to 
the State Auditor's Office, P.O. Box 4009, Helena, MT 59624, 
faxed to the office at 406-444-3497, or may be made by 
completing a request form at any rules hearing held by the 
State Auditor's Office. 

MARK O'KEEFE, State Auditor 

::~ Co~~~'n•uronoe~ 
Dovid L. Hun'•~ 
Deputy State Auditor 

By:GdbDWiD 
Russell B. Hill 
Rules Reviewer 

Certified to the Secretary of State August 17, 1998. 
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BEFORE THE BOARD OF PRIVATE SECURITY 
PATROL OFFICERS AND INVESTIGATORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to experience requirements, 
fees and private investigator 
trainee 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.50.428 EXPERIENCE REQUIRE­
MENTS, 8.50.437 FEE SCHEDULE 
AND 8.50.438 PROBATIONARY 
PRIVATE INVESTIGATORS 

TO: All Interested Persons: 
1. On September 16, 1998, at 9:00a.m., a public hearing 

will be held in the Division of Professional and Occupational 
Licensing Conference room, Lower Level, Arcade Building, 111 
North Jackson, Helena, Montana, to consider the proposed 
amendment of the above-stated rules_ 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.50.428 EXPERIENCE REQUIREMENTS (1) through (2) will 
remain the same. 

(3) One and one-half years experience as a licensed 
insurance adjuster investi~ator may be counted towards the 
three-year experience requirements as a private investigator." 

Auth: Sec. 37-60-202, MCA; 1M2, Sec. 37-60-303, MCA 

REASQN: During its regular rule review, the Board realized 
that the language of the rule was not precise in the type of 
experience required for licensure. The term •adjuster,• as 
commonly understood, involves no aspect of investigation and, 
therefore, is not appropriate experience leading to licensure 
as a private investigator. The correct designation is 
•insurance investigator" as an individual employed as such 
typically engages in activities similar to those of a private 
investigator and, on that basis, is suitable experience for 
licensure. 

"8 50.437 FEE SCHEDULE 
(1) License application fees 
(a) Contract security company $~ l!l!l 
(b) Proprietary security organization 
(c) Private investigator 
(d) Qualifying agents and resident 

managers 
(e) Securi~y alarm. installe: . . 
(f) Probat1onary lxcense Pnyate lnvestlgator 

trainee 
(2) Employee registration application fees 
(a) Contract security employee 
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(b) Proprietary security employee 
(c) Security Aalarm installer employee 
(3) Licensee and employee renewals 
(a) Licensee renewals 

One-half price on fee for renewals onry 
for each additional license for dual 
or multiple licenses 

(b) Contract security employee 
(c) Proprietary security employee 
(d) Security Aalarm installer employee 
lei Late renewal 
(4) Miscellaneous fees License exam fee 
~ J.5l Re-exams 
(b) Late renewals 
16) Process server/levying officer exam 
!71 Miscellaneous fees 
tet lal Branch office application 
lb! Firearm instpictor application 
idt lkl Duplicate licenses 

~ ~ 
~ ~ 

'* 5.0. 

~ 2..5. 
~ 2..5. 
~ 2..5. 

SJl 
2Jl 

~ 2Jl 
~ 

2Jl 

~ 2Jl 
2..5. 

5" l.O. 
(e) and (f) will remain the same, but will be renumbered 

(d) and (e). 
(5) Exam fea 
tvt l!l Temporary practice permit 
(9) Process saroar ax:amination 
(8) will remain the same." 

H-
~ 2..5. 
H-

Auth: Sec. 37-1-134, 37-60-202, MCA; ~. Sec. 25-1-1104, 
37-1-134, 37-60-304, 37-60-312, MCA 

REASON: As a regular agenda item, the board reviews its 
operating budget to determine whether current expenditures are 
in keeping with revenue derived by license fees. At its last 
meeting, the board administrator projected a budget shortfall 
if fees were not raised. Based upon the requirement that fees 
be commensurate with costs, 37-1-134, MCA, the Board proposes 
the above fee increases. 

"B 50 438 PROBATIONARY PRI;~B IH\"BSTIBATQR PRIYATE 
INVESTIGATOR TRAINEE (1) On a form provided by the board, a 
person who is at least 19 years of age, but does not meet the 
requirements of 37-60-303(1) and (3), MCA, may apply for a 
probationary trainee license as a private investigator. The 
application shall be accompanied by a statement from a licensed 
private investigator who will employ and provide direct 
supervision of the probationary trainee license holder, setting 
forth the scope of the probationary trainee license holder's 
duties and training. 

(2) Direct supervision for the purposes of (1) means 
daily contact while the probationary trainee licensee is 
engaged in an investigation including one face-to-face meeting 
on a weekly basis. A probationary trainee license holder may 
not conduct an independent business or act as an independent 
contractor. 

(3) The employment and training of the probationary 
trainee license holder may not commence until the board has 
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approved the application and the applicant has received the 
ptobationaty trainee license and identification card. The 
ptobationary trainee license expires annually and may be 
renewed three times.• 

Auth: Sec. 37-60-202, MCA; IMf, Sec. 37-60-202, MCA 

REASON: The Board proposes this amendment to remove the word 
probationary from the rule. "Probationary" is commonly 
understood to mean a license under some form of discipline. 
The proper wording for the activity contemplated is training 
which the amendment incorporates into the rule. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
September 6, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Sandra Blanton­
Donahue, Board of Private Security Patrol Officers and 
Investigators, 111 N. Jackson, P.O. Box 200513, Helena, Montana 
59620-0513; telephone (406) 444-3728; Montana Relay 1-800-253-
4091; TDD (406) 444-2978; facsimile ( 406) 444- 1667. Persons 
with disabilities who need an alternative accessible format of 
this document in order to participate in this rule-making 
process should contact Sandra Blanton-Donahue. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Private Security Patrol Officers and Investigators, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or by 
facsimile, number (406) 444-1667, to be received no later than 
5:00p.m., September 26, 1998. 

5. R. Perry Eskridge, attorney, has been designated to 
preside over and conduct this hearing. 

6. Persons who wish to be informed of all Board of 
Private Security Patrol Officers and Investigators 
administrative rulemaking proceedings or other administrative 
proceedings may be placed on a list of interested persons by 
advising the Board at the hearing or in writing to the Board at 
111 North Jackson, P.O. Box 200513, Helena, Montana 59620-0513 
or by phone at (406) 444-3728. 

Rule Reviewer 

BOARD OF PRIVATE SECURITY 
PATROL OFFICERS AND INVESTIGATORS 
GARY GRAY, CHAIRMAN 

--r~ 
BY: l /\f-.-

ANDY POOLE, ~DIRECTOR 
DEPARTMENT O_F; 1 COMMERCE 

Certified to the Secretary of State, August 17, 1998. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of proposed 
repeal, amendment, and 
adoption of rules relating 
to procedures for evaluation 
and determination of 
eligibility for special 
education and related 
services 

TO: All interested persons. 

NOTICE OF PUBLIC 
HEARING 

1. On September 30, 1998, at 9:00a.m., in the Stillwater 
Room, Holiday Inn Billings Plaza, 5500 Midland Road, Billings, 
Montana, a public hearing will be held to consider the proposed 
repeal, amendment and adoption of rules pertaining to procedures 
for evaluation and determination of eligibility for special 
education and related services. 

2. The Office of Public Instruction will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this hearing or need an alternative accessible 
format of this document. If you need accommodation, please 
contact Pat Reichert, (406) 444-4402, to advise the Office of 
Public Instruction of the nature of the accommodation you need. 

3. Statement of Reasonable Necessity. The Office of 
Public Instruction (OPI) is proposing to repeal, amend mrl adopt 
administrative rules concerning the process school districts use 
to evaluate whether a student is eligible for special education 
and related services. These rule changes are necessary for the 
following reasons: 

A. In 1997 Congress enacted Public Law 105-117 revising the 
Individuals with Disabilities Education Act (IDEA) . In order to 
continue receiving federal education aid under IDEA, Montana 
must make changes in its administrative rules to comply with the 
requirements of IDEA. 

B. OPI is reviewing all of its administrative rules related to 
special education to repeal any rules that are repetitive of 
controlling Federal statute or rule. Congress's revisions to 
IDEA changed the statutory requirements for re-evaluation of 
students previously identified as IDEA eligible. School 
districts are now required to review existing evaluation data 
and determine what, if any, additional data is needed. Input 
from the student's parent is used to determine the extent of 
additional information needed in re-evaluation. The Montana 
administrative rules on evaluation and re-evaluation are being 
changed to comply with the federal changes by distinguishing 
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between initial evaluation and re-evaluation and clarifying that 
the initial evaluation is a comprehensive evaluation by a 
defined child study team. 

C. Section 20-7-401(4), MCA, lists the categories of disability 
that qualify a student for special education and related 
services. Existing rules establish criteria for identification 
of a student for some, but not all of the categories listed in 
statute. The new rules complete the list from statute by 
establishing the criteria for identification of a student as 
having emotional disturbance, autism, traumatic brain injury, 
or other health impairments. 

4. The rules proposed for repeal follow. Full text of the 
rules are found at pages 10-223, 10-225, 10-227 and 10-235, ARM. 

10.16.1101 pROTECTION IN EVALQATION PROCEDURES 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, 20-7-414, MCA) 

10. 16 . 1103 REVIBW/REEYALIJATION 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, 20-7-414, MCA) 

10.16.1106 PROTECTION FROM USE OF DIAGNOSTIC CATEGORY FOR 
PLACEMENT PQRPOSES 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, 20-7-414, MCA) 

10.16 1121 CRITERIA FOR IDENTIFICATION OF STUDENT AS 
HAYING MULTIPLE DISABILITIES 
(AUTH: 20-7-402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA) 

5. The rules, as proposed to be amended, new material 
underlined, deleted material interlined, provide as follows. 

10.16.1113 COMPREHENSIVE EPUCATIONAL EVALUATION PROCESS 
(1) Before an, a&:l:iou is taken with re:!!pect to the initial 

placement of a atndeut with diaabilitiea in a apecial edncation 
prognnt initial provision of special education and related 
services, a fuH- comprehensive and indhidnal individualized 
evaluation of the student's educational needs ll1ti1!tt .sba.l..l be 
conducted in accordance with the requirements of AAM 16.16.1161 
20 U S.C. Sec. 14J4, and its implementing regulatipng. 

(2) An evalnation baaed on ptocednrea teqnited in 
snbaect:±o•t Ill of t:bia tnle ahall be condncted at leaat evet}' 
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(31 Befote conducting an initial cattpteheuait"e educational 
evaluation, the local educational agency shall obtain written 
parental conaeut according to 1d!M 18 .16. 2'188. The c;hild study 
team shall prepare a written report of the results of the 
evaluation The report sball include the results of assessments 
and sball inClude statements of implications for eciucational 
planning in terms understandable to all team members. 

(4) In intetpreting evaluation data and in n~aking program 
decisions, the child atmiy teatu shall. For initial evaluations, 
the child study team report shall addreSS! 

(a) Draw opon inforn~ation front a variety of sources, 
incloding aptitude and achievement teats, teachet 
xeconanendationa, physical condition, social ot cultoral 
background, and adaptit"e behavior, The results of assessments 
in all areas related to the suspected disability inCluding. if 
appropriate health, yisi0n, hearing, social and emotional 
~tatue, general intelligence, academic performance, 
c 0mru1nicative status, and motor abilities; and 

(b) Bnaure that inforlllation obtained front all of these 
aoorcea is docnntented on the child study teartt repoxt and 
earefolly considered, The data necessary to address criteria 
estab~~~heg ~ARM 10.16.1115 through 10.16.1124 and Rules I throuqh IV. 

--- *"ls .:e that decisions .:t~ade by the child atady Eeatn 
include persons knowledgeable about the student, the meaning of 
the evaluation data, and the placen.ent options, and 

(d) Bnaure that prog:t:am decisions are lllade in confo:t:ntity 
with the least :t:el!tL ictioe euoixoiurteut xequirenaents. 

( 5) 'f'he child atndy team shall detenuine whethe:t: the 
evaluation is adeqnate and whether the stndent has a disability 
which adoeraely affects the student· a edncational perforu~ance 
and becaase of that disability needs special education. For all 
initial evaluations and re-evaluations. the child study team 
rep0rt sball addrees a review of existing evaluation data on the 
student inCluding; 

Cal Eyaluations and information provided by the parents of 
the student; 

(b) C1rrent classr0gm-based assessments and observations; 

Ccl Observations teachers and related services 
providers. 

(6) 'f'he child stady teatn shall prepate a w:t:itten :t:eport of 
the results of the evaluation. 'f'he :t:eport shall include a 
aWIIIIS:t:y ataten1ent of the basis for making the dete:t:mination that 
the student has a disability and needs special edncation and 
:t:elated se~: vices. Bach local ede1cational agency team u.ember 
shall cettify in writing whether the teport teflects his or het 
conclnsion. If it does not :t:eflect his or her conelul!lion, the 
teatu u~e~nbet shall submit a sepatate statement presenting his or 
he~: conclC1sions. All child study team reports shall include a 
slmuna.r:y statement of the basis for making the determination 
whether the student has a disability and needs special education 
and related services 
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171 A11 child study team reports will identify a disability 
categoey or categories for each atudent with a d:l sability 
consistent with 20-7-401 MrJ\ Tbis identification of a 
disahilit:£ categoey is for the purposes of data reports rew.d red 
by the office of public instruction. · 

!81 Each partic;ipant of the ch:lld study team shall be 
provided an opportun:l ty to Submit a separate statement of 
conclusions if the report does not reflect the conclusions of 
the participant. 

/91 A ca~ of the report shall be provided to the parent. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, 20-7-414, MCA) 

lD.16 lll4 COMPOSITION OF A CHILD STUDY TBAM (1) The 
initial evaluation for determining eligibility far special 
education and related services is made by the mnltidisciplinar} 
child study team including that includes the following members: 

(a) A local educational agency principal oz adrninistzathe 
designee who has authozity to pzovide or supenise the provision 
of special education sezvices. The parents of the student; 

til if the local edacational agency does not entploy a 
principal, the Cotillty school superintendent oz special edacation 
coopezative directoz. 

(b) 'fhe student's zegulaz education teacher. At least one 
re~lar education teacher of the student if the student is 
participating in the regular education environment; 

(i) if the stadent has more than one zegttlaz education 
teachez, one of the zegalaz education teacheiS or a school 
connseloz may reptesent the teachezs, 

(ii) if the student is not euzolled in public; school, a 
regnlaz education teachez who teaches grades oz subjects 
appzopxiate foz the student's age, and 

(iii) if the student is age 5 and not enzolled in public 
school, the regular edncation teacher shall be a teachez with 
elementa:r:y education endozsement. If the stodent is age :! ot 4, 
a tegulaz education teacllez i:s not zequhed to ptuticipate. 

(c) 'ftte student's special edllcation teacher when the 
student is alzeady receiving special edacation. At least one 
special education teacher or related services proyider; 

(i) if the stode11t is not zeceiuing special edacation, the 
special edocation teacher who will be lho:&t lik:ely to serve the 
student in the eoent that the student tteeds special education 
sezwices shall be appointed, and 

(iii if the student is suspected of haoing a speech/ 
langoage iwpahwent, tile special edocation teacher ntay be the 
speech/language pathologist. 

(d) one or both of tile 111tudent · s patents. An administrative 
representative or desi~nee of the local educational agency who: 

til is qualified to provide. or supervise the provision of 
speciall:.r designed instruction to meet the unique needs of 
students with disabilities: 

!iil is knowledgeable about the general curriculum; and 
!iiil is knowledgeable abOUt the ayailability of resources; 
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(e) the student, where apptopdate. At least one teacher or 
other specialist with knqwledge in the area of suspected 
disability who can inte~ret the instructional implications of 
evaluation results. Tbie indiVidual may be a member of the team 
described in (1) (a) through (f), For specific disabilities the 
following specialists or teachers are required: 

(il emotional disturbance. traumatic brain injukf, specific 
learoing disability or cognitive delay - a school psychologist; 

!iii speech-la~tage impairment deaf/blindness. traumatic 
brain injukf - a opeech-language pathologist: 

liiil autiam - a school psychologist and speech-language 
pathologist• and 

!iyl deafness or hearing impairment - a speech-language 
pathologist or audiologist; 

(f) when the student is enrolled in a private school, a 
repreaentatiue fzun the private school, and At the discretion of 
the parent or the local educational agency. other indiyiduals 
who have knOwledge or special expertise regarding the student= 
aml 

(g) at least one teacher 01 other specialist with knowledge 
in the area of suspected disability. Por apecific diaabilitiea, 
the following apecialists or teachera are 1equhed. llle 
student when appropriate 

(i) serious en10tional diaturbance or apecific leauting 
diaability 01 cognitive delay, a school paychologiat. 

( ii) apeech/lang uage impairment, deaf/bl iudneaa, t:t:aantat ic 
brain inju:t:y, a apeech/language pathologist, 

(iii) autiam, a achool psychologiat and apeech/language 
pathologist, and 

( i v) deafneal!l oz hearing iwpaiuuent, a apeech/language 
pathologiat oz audiologiat. 

(2) remains the same. 
(AUTH: 20-7-402, MCA; IMP: 20-7-403, 20-7-414, MCA) 

10 16 1117 CRITERIA FOR IDENTIFICATION OF STUDENT AS 
HAVING DEAF-BLIN!)NESS (1) The student hal!l both deafneaa oz 
hearing impairment and viaion impairment and aevere 
conununication problems that severely zel!lt:t: icta the atudent · 1!1 
ability to 'couanunicate and participate in education ptogtatil8 
solely fo:t: studenta with deafness oz blindness. Wtitten 
docwnentation shall include description of may be identified as 
having deaf-blindness if documentation supports that the 
student: 

(a) existence of a hearing impahment, deafness and vision 
iurpaittuent as defined in ARM 16.16.1118, 16.16. 111!1, and ~ 
the criteria in ARM 10.16,1124 for visual impairment; 

(b) aignificant deficita in apeech/language pezfouttance aa 
defined in ARM 16.16. 111!1, and Meets the criteria in ARM 
10 16.1123 for speech-language impairment; 

(c) the intpact of impairnrenta on other developntental and 
educational problems ia ao aeveze that multiple disabilitiel!l 
special education and related aervices are requi:t:ed. Meets the 
criteria in ARM 10 16.1119 for hearing impairment or in ARM 
10.16.1118 for deafness; and 
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ldl Is e:x;periendn!J uvere delayg in communication and 
other developmental and eaucationill akillp such that geryiceg 
depi!lJled gplely fpr gtndentg with deafnegs or fpr students with 
blindneQs would not meet the gtudent•g educational needg. 
(AUTH: 20-7·402, MCA; IMP: 20-7-401, 20-7-403, 20-7·414, MCA) 

10. J 6.1118 CRITERIA FOR IDBNTIFIC'J\TION OF STUDENT AS 
HAVING DBAFNRSS (1) The student has a hearing impai:t:ment ~ 
identified as havin!iJ deafness if an audiological report 
dpcnmenta that hearing losg is so severe that the student is 
impaired in processing linguistic information, with or without 
amplification, to the extent that prevents the auditory channel 
from being the primary mode of learning speech and language. 

(2) remains the same. 
(AUTH: 20-7-402, MCA; IMP: 20·7-401, 20-7-403, 20-7-414, MCA) 

10.16 1119 CRITERIA FOR IDENTIFICATION OF STUDENT AS 
HAVING A HEARING IMPAIRMENT (1) The student may be identified as 
having a hearing impairment if an audiological report docuwenta 
that the student has an organic hearing loss in excess of 20 dB 
better ear average in the speech range (500, 1,000, 2,000 Hz), 
unaided, or has a history of fluctuating hearing loss which has 
interrupted the normal acquisition of speech and language and 
continues to adversely affect educational performance. 
~l\dversely affect the student's educational performance::. means 
that the student's ability to learn in the regular education 
setting remains severely affected even when classroom 
interventions are applied or accoUliiiodations provided, to the 
degree that the student needs special education and related 
services. 

(2) remains the same. 
(AUTH: 20-7·402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA) 

10.16.1120 CRITERIA FOR IDENTIFICATION OF STUDENT AS 
HAVING ORTHQPEPIC IMPAIRMBNT (1) The student h8$-tm ~ 
identified as haying orthopedic impairment as if the student is 
diagnosed oz confinued by a qualified medical practitioner wh±eh 
that the impairment substantially limits normal function ~f 
muscles and joints due to congenital anomaly, disease or 
permanent injury and adversely affects the student's ability to 
learn or participate in the seneral education p1ogums 
curriculum. •substantially limits• requires specific examples 
of the adverse impact of the orthopedic impairment on the 
student's educational performance and w1itten documentation of: 

(a) remains the same. 
(b) the effect of medications, treatments or other medical 

interventions on the student's educational performance; ana 
(c) the results of a physical therapy and/or occupational 

therapy evaluation which describes the need for therapy as 
related to educational performance~ 

(d) ac:couanodations or interventions tried in regular 
edacation incladiug, if apptoptiate, modifications to pzogcam 
zeqaizemente, schedules 01 facilitiee. 
(AUTH: 20-7·402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA) 
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10 16 1122 CRITERIA FOR IDENTIFICATION OF ST1JDBNT AS 
HAVING SPECIFIC J,BARNING DISABILITY ( 1) The student may be 
identified as having a specific learning disability if, when 
provided learning experiences appropriate to the student's age 
and ability levels: 

(a) tlhe student's rate of achievement relative to the 
student's age and ability levels remains below expectations and 
the student does not achieve commensurate with his or her age 
and ability levels in one or more of the areas listed in 
sabsection (1) (b); 

(b) ~he student has a severe discrepancy between the 
student's intellectual ability and academic achievement in one 
or more of the following areas: oral expression, listening 
comprehension, written expression, basic reading skill, reading 
comprehension, mathematics calculation, mathematics reasoning. 
phonological awareness skills; and 

(cl tihe severe discrepancy between ability and achievement 
is not correctable without special education and related 
services. 

(i) Po!: initial identification, a A severe discrepancy is 
defined as a 50 percent or higher probability of a two standard 
deviation discrepancy between general cognitive ability and 
achievement in one or more of the areas identified in subseetiou 
(1) (b) when adjusted for regression to the mean. Error in test 
measurement requires clinical judgment for students who score 
near two standard deviations below the population mean. 

(iil The child study team may determine that. based on a 
phonological awareness assessment which indicates that the 
student's scores fall two or more standard deviations below the 
norm. the student's knowledge of sounds, how they blend together 
to form words, phrases and sentences severely limite the 
student's ability to perform basic reading skills at a level 
appropriate to the student's ability, 

l.iiil. When standardized teat instruments do not provide 
valid assessment results for determining the two standard 
deviation discrepancy, any alternative assessment procedure 
utilized shall determine that a discrepancy between ability and 
achievement exists at a level of severity similar to a two 
standard deviation discrepancy. In making this judgment, the 
child study team shall document the basis for concluding that 
standardized teat instruments when applied to this student are 
not valid and verify with specific examples that the student's 
ability to learn in the regular education setting in one or more 
of the areas listed in subsection (1) (b) remains severely 
affected even when classroom interventions are applied. 

(2) The student may be identified as haying a specific 
learning disability only when written documentation supports 
.IJla..tl. 

!al The student has had opportunities to learn coll!lllemmrate 
with the student's age and abilities; 

!hl At least two intervention tecbniquee haye been tried in 
the regular classroom and the student's ability remains severely 
affected· and 
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Ccl Educationally relevant medical findings. if any. have 
been considered 

lll The student may not be identified as having a specific 
learning disability if the severe discrepancy between ability 
and achievement is primarily due to visual impairment, hearing 
impairment, orthopedic impairment, cognitive delay or emotional 
disturbance, or eno itotunental, cal tatal or econotnic factots. 

(3) 'f'lle stadeut 111ay be identified as hauiug a specific 
leauxiug disability only when written docwnentation supports 
that-:'" 

(a) the student has had opportunities to learn COtilitellsuzate 
with the student's age and abilities, 

(b) at least two intetoention tee!u1iqaes ~.aue been tried in 
the regular classtoom and that the stadent 's ability tenld:ins 
seoerely affected, and 

(c) edacationally Iele~ant medical findings, if any, haoe 
been consideted. 
(AUTH! 20-7-402, MCA; IMP: 20-7·401, 20-7-403, 20-7-414, MCA) 

10 I 16 1123 CRitERIA FOR IDENTIFICATION OF STtJDENT AS 
HAVING SPEECH-LANGUAGE IMPAIRMENT (1) The student may be 
identified as having a speech-language impairment if the student 
has a significant deviation in speech such as fluency, 
articulation or voice, or in the ability to decode or encode oral 
language which invol vee phonology, morphology, semantics or 
pragmatics or a combination thereof. 

(a) and (b) remain the same. 
(c) If norm referenced procedures are not used, alternative 

assessment procedures ~ aha.l.l substantiate a significant 
deviation from the nortn. 

(2) The atudent may be identified as having a speech­
language impairment only when written documentation of the 
student's interpersonal communication effectiveness in a variety 
of educational settings by the teacher~ and parent~ and speech­
language pathologist, and others as appropriate support a the 
adverse educational ttffeet eil.e.C..t. of the speech-language 
impairtnent or oral communication in a classroom or school 
settinSJ. 

(3) remains the same. 
(AUTH! 20-7-402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA) 

6, The rules, aa propoaed to be adopted, provide as 
follows: 

RULE I CRITERIA FOR IDENTIFICATION OF STUPBNT AS RAYING 
AllilSM (1) The student may be identified aa having autism if 
documentation supports the existence of a developmental 
disability that was generally evident before the student was 
three years of age and. if the student has a conununication 
disability in verbal or nonverbal conununication and social 
interaction. 

(2) Assessments shall document the presence of at least six 
items from (a), (b) and (c), to include one from (a) (ii) and one 
from (a) (iii)! 
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(a) Qualitative impairment in social interaction, as 
manifested by at least two of the following: 

(i) marked impairment in the use of multiple nonverbal 
behaviors such as eye-to-eye gaze facial expression, body 
postures and gestures to regulate social interaction; 

(ii) failure to develop peer relationships appropriate to 
developmental level; 

(iii) a lack of spontaneous seeking to share enjoyment, 
interests or achievements with other people (e.g., a lack of 
showing, bringing or pointing out objects of interest); 

(iv) lack of social or emotional reciprocity; 
(b) Qualitative impairments in communication as manifested 

by at least one of the following: 
(i) delay in, or total lack of, the development of spoken 

language (not accompanied by an attempt to compensate through 
alternative modes of communication such as gesture or mime); 

(iil in individuals with adequate speech, marked impairment 
in the ability to initiate or sustain a conversation with 
others; 

(iii) lack of varied, spontaneous, make-believe play or 
social imitative play appropriate to developmental level; 

(c) Restricted, repetitive and stereotyped patterns of 
behavior, interests and activities, as manifested by at least 
one of the following: 

(i) encompassing preoccupation with one or more stereotyped 
and restricted patterns of interest that is abnormal either in 
intensity or focus; 

(ii) apparently inflexible adherence to specific 
nonfunctional routines or rituals; 

(iii) stereotyped and repetitive motor mannerisms (e.g., 
hand or finger flapping or twisting, or complex whole-body 
movements) ; 

(iv) persistent preoccupation with parts of objects; 
(d) Delays or abnormal functioning in at least one of the 

following areas, with onset prior to age 3 years: 
(i) social interaction; 
(iil language as used in social communication; 
(iii) symbolic or imaginative play. 
(3) The student may not be identified as having autism if 

the student has a hearing impairment, serious emotional 
disturbance or global cognitive defects in which the student 
exhibits "autistic~ like" behavior, such as Rett' s disorder, 
Asperger•s disorder, or childhood disintegrative disorder. 
(AUTH: 20·7·402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA) 

RULE II CRITERIA FOR IDENTIFICATION OF STUDENT AS HAVING 
EMOTIONAL DISTIIRBAHCE (1) The student may be identified as 
having emotional disturbance if a condition which includes one 
or more of the following characteristics is present: 

(a) An inability to build or maintain satisfactory 
relationships with peers and teachers; 
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(b) Inappropriate types of behavior or feelings under 
normal circumstances including behaviors which are psychotic or 
bizarre in nature or behaviors which are atypical and for which 
no observable reason exists; 

(c) A general, pervasive mood of unhappiness or depression 
including major depression and dysthymia but excluding normal 
grief reactions; 

(d) A tendency to develop physical symptoms or fears 
associated with personal or school problems including separation 
anxiety, avoidant disorder and overanxious disorder; 

(e) Schizophrenia. 
(2} For each of the conditions in (1}, the condition shall 

meet the criteria of having been present to a marked degree, 
over a long period of time and adversely affecting the student's 
educational performance. 

(3} The student may be identified as having emotional 
disturbance when: 

(a} The student has been observed by two or more persons at 
separate times and places, each of which cite and corroborate 
specific behaviors which, in the aggregate, provide foundation 
for probable concern for emotional disturbance; and 

(b) The local educational agency has attempted at least two 
different behavioral intervention techniques which may include, 
but are not limited to, changes in the student's regular class 
schedule, curriculum, and/or teacher, school counseling or use 
of community resources. 

(c) Documentation of the observations and interventions 
shall include: 

(i} descriptions of procedures, durations of each, and 
results accruing to each; 

(ii} dated and signed documented anecdotal records of 
behavioral observations made in multiple settings (i.e., in 
addition to the classroom setting, consider playground, 
cafeteria, school bus, hallway, etc.} and showing that the 
student's disability is evident in other than the school 
classroom environment; and 

(iii} a social or developmental history compiled directly 
from the student's parents, or from records when the parents are 
not available. 

(4} The student may not be identified as having emotional 
disturbance if: 

(a} Delays in educational performance are primarily due to 
visual impairment, hearing impairment, orthopedic impairment, 
cognitive delay, cultural factors or limited educational 
opportunity; or 

(b) Common disciplinary problem behaviors (e.g., truancy, 
smoking, breaking school conduct rules} are the sole criteria 
for determining existence of emotional disturbance. Common 
disciplinary problem behaviors may exist in conjunction with 
emotional disturbance, but cannot be used as the sole criteria 
for recommending special education and related services. 
(AUTH: 20-7-402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA} 
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RIJLB III CRITERIA FOR IDENTIFICATION OF STUDENT AS HAVING 
OTHER HEALTH IMPAIRMBNT (1) The student may be identified as 
having other health impairment if the student has limited 
strength, vitality or alertness due to chronic or acute health 
problems such as a heart condition, tuberculosis, rheumatic 
fever, nephritis, asthma, sickle cell anemia, hemophilia, 
epilepsy, lead poisoning, leukemia, or diabetes that adversely 
affects the student's educational performance. 

(2) The child study team shall determine whether the 
disability adversely affects the student's educational 
performance in the regular curriculum, with or without 
accommodations or modifications, and because of that disability 
needs special education. 

( 3) A medical diagnosis of a chronic or acute health 
problem is required. 
(AUTH: 20-7-402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA) 

RULE IV CRITERIA FOR IDENTIFICATION OF STUDENT AS HAVING 
TR!UJMATIC BRAIN INJURY (1) The student may be identified as 
having traumatic brain injury if the student has an acquired 
injury to the brain caused by external physical force which 
substantially limits the student's functional or psychosocial 
ability or both and the student's ability to learn or 
participate in the general education curriculum. 

(2) "Substantially limits" means that the student's ability 
to learn and participate in the general education setting 
remains severely affected even when classroom interventions are 
applied or accommodations provided. Documentation shall include 
specific examples of the severe effect of the injury on the 
student's educational performance, including school attendance, 
loss or retention of previously acquired skills and knowledge, 
and student's social/interpersonal skills. 

(3) The student may not be identified as having a traumatic 
brain injury if the disability is primarily due to visual or 
hearing impairment, cognitive delay, emotional disturbance, or 
if the injury to the brain is congenital, degenerative, or 
caused by birth trauma. 
(AUTH: 20-7-402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA) 

RULE V CRITERIA FOR QQNTINUSD ELIGIBILITY (1) For purposes 
of determining continued eligibility, criteria for disability 
determination is met if assessment data support the on-going 
need for special education and related services. 
(AUTH: 20-7-402, MCA; IMP: 20-7-401, 20-7-403, 20-7-414, MCA) 

7. Any person/party may be placed on OPI' s list of 
interested persons/parties for rulemaking by contacting Pat 
Reichert, Office of Public Instruction, P.O. Box 202501, Helena, 
Montana 59620-2501, telephone number (406) 444-4402. 
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8. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to the Office of 
Public Instruction, P.O. Box 202501, Helena, Montana 59620-2501, 
no later than 5:00 p.m. on October 7, 1998. 

9. Janice Frankino Doggett of the Legal Services Unit, 
Office of Public Instruction, has been designated to preside 
over and conduct the hearing. 

10. The notice requirements of 2-4-302, MCA, have been 
satisfied. 

Gera~iscoll 
Rule Reviewer 
Office of Public Instruction Instruction 

Certified to the Secretary of State August 17, 1998. 
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 
17.58.331 pertaining to 
assent to audit requirements 

TO: All Interested Persons 

1. On October 19, 1996, 
Rule 17.56.331. 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

(PETROLEUM TANK RELEASE 
COMPENSA'l'ION BOARD) 

the board proposes to amend 

2. The rule as 
follows. Matter to be 
deleted is interlined. 

proposed to be amended 
added is underlined. 

provides as 
Matter to be 

17 58 331 ASSENT TO AUDIT (1) Except as proyided in (3). 
~ Baeft contractor, ~ subcontractor, or vendor employed to 
carry out a corrective action plan in ~whole or in part shall 
assent to an audit by the board of the documentation supporting 
their invoices when billable labor is charged. 

(2) The responsible party shall obtain the assent on an 
"Assent to Audit Form''. The form may be executed by the 
contractor, consultant, or subcontractorL or yendor before or 
after the work is completed. 

( 3) Vendors f!erfel"mint<J eel iv er) ser d.ees at tile site t.ha.t. 
do not provide services away from the release site are not 
required to submit to an audit. 
AUTH: Sec. 75-11-318, MCA; IMP: Sec. 75-11-309, MCA 

3. The term "vendor" is defined in ARM 17.58.311(20) as 
"a person who provides materials necessary for corrective action 
at the release site or services away from the release site." 
The board is proposing to amend 17.58.331 to expressly require 
vendors who provide services away from the release site to 
assent to be audited when they bill for labor. This is implied 
in the rule currently, and the Board has been auditing these 
vendors. However, the rule does not expressly authorize these 
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audits. 
It is necessary for the Board to be able to audit vendors 

when they charge for labor because an audit of records is the 
only means available to insure that applications for 
reimbursement are actual, necessary, and reasonable. It is not 
necessary to audit vendors when they provide only materials 
because material costs can be verified using information from 
other vendors. 

4. Interested persons may submit their data, views, or 
arguments either orally or in writing, to the Petroleum Tank 
Release Compensation Board, P.O. Box 200902, Helena, MT 
59620-0902, to the attention of Jean Riley, Executive Director, 
no later than September 25, 1998. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along with 
any written comments he/she has to the Petroleum Tank Release 
Compensation Board, P.O. Box 200902, Helena, MT 59620-0902 to 
the attention of Jean Riley, Executive Director. A written 
request for a hearing must be received no later than September 
25, 1998. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25 persons, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the administrative code committee of 
the legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 600 persons based on 
approximately 6,000 tank owners in Montana. 

PETROLEUM TANK RELEASE COMPENSATION BOARD 

Director 
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Reviewed by: 

Iv...xi Jo~F. North, Rule Reviewer 

Certified to the Secretary of State August 17, 1998. 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new Rule I, providing for 
approved providers of 
training for water treatment 
system operators; amendment 
of 17.40.201 adding a 
definition; amendment of 
17.40.202 updating 
classification of water and 
wastewater treatment systems; 
and amendment of 17.40.213 
concerning continuing 
education requirements for 
operators. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION AND AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

(Water Treatment System 
Operators) 

1. On October 13, 1998, the department proposes to adopt 
new Rule I, concerning approved training providers for water 
treatment system operators; amend 17.40.201 adding a definition; 
amend 17.40.202 updating classification of water treatment 
systems and wastewater treatment systems; and amend 17.40.213 
concerning continuing education requirements for operators. 

2. The rule as proposed to be adopted provides as 
follows: 

RULE I APPROVED TRAINING PROVIDERS (1) To be approved as 
a training provider, the provider must first apply to the 
department for approval and demonstrate in writing, using the 
department's form, that: 

(a) training is one of the provider's principal programs; 
(b) the provider offers training appropriate for water and 

wastewater treatment operators; and 
(c) that the provider does not have a vested interest in 

selling or marketing any product or service related to water or 
wastewater treatment other than training. 

(2) Based on the written submittal, the department may, in 
writing, approve the provider for educational offerings under 
this rule for up to 2 years. The department may revoke 
its approval of the training provider, in writing, for good 
cause, after notice and an opportunity for an informal 
conference with the department. 

(3) An approved training provider shall provide the 
following documentation, maintain the following records and make 
such information available to the department upon request: 

(a) Attendance registration forms must be maintained. The 
provider shall keep registration forms on file for at least 2 
years. The registration forms must state: 
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the provider's name; 
the title of the course; 
the date and location of the course; 
the name of the person monitoring attendance at each 

course; 
(v) each attendee's name and operator number; 
(vi) the water or wastewater treatment system where each 

attendee is employed; 
(vii) the number of continuing education credits (credits) 

earned by each attendee; and 
(viii) whether the course is facility-based training. 
(b) A notice of a course sponsored by an approved training 

provider must be sent to the department 2 weeks before the 
course begins, along with the training announcement required 
under (3) (c) of this rule. The provider shall keep a copy of 
this notice on file for at least 2 years. The notice must be on 
the department's form or an equivalent form requiring the same 
information. The notice must include: 

( i) the name of the training provider; 
(iil the title of the course; 
(iii) the number of contact hours; 
(iv) the class(es) of certificate(s) for which the course 

is approved; 
(v) any prerequisites; 
(vi) the name (s) of the instructor (s) and their 

qualifications for teaching the course as provided in (4) of 
this rule; 

(vii) location and date of the course; 
(viii) fee or membership required; and 
(ix) the provider's contact person for the course. 
(c) The provider shall prepare a training announcement for 

each course announcing the availability of the course. The 
provider shall send a copy of the training announcement to the 
department along with the notice required in (3) (b) of this rule 
and shall keep the training announcement on file for at least 2 
years. The training announcement must state: 

(i) the classes of certification for which the course is 
approved; 

(ii) 
(iii) 
(iv) 

and 

the number of credits available; 
a specific agenda; 
identity and qualifications of the instructor(s); 

(v) date(s), location(s), and fee. 
(vi) In addition, the training announcement must clearly 

inform attendees that they will receive credit only if the 
attendee holds the class of certificate for which the course is 
approved. 

(d) The training provider shall provide each attendee with 
a form on which attendees can evaluate the course. The course 
evaluation form must, at a minimum, provide attendees with the 
opportunity to state how the course might be improved, whether 
the course imparts knowledge that is useful to attendees and 
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attendee's evaluation of instructor(s). The training provider 
shall keep course evaluations on file for at least 2 years. 

(e) The training provider shall distribute to each 
attendee a continuing education credit report form provided by 
the department to be filled out by the attendee. 

(i) Attendees shall fill out the form by providing: 
(A) their name; 
(B) certification class and type; 
(C) system operated; 
(D) address; and 
(E) instructions for applying credits earned. 
(ii) Attendees shall return the credit report form to the 

training provider. The provider shall complete the form adding 
information concerning: 

(A) course title, location and date; 
(B) subject of training including whether credits are 

available for more than one class of certificate; 
(C) number of credits earned by each attendee; and 
(D) whether the course is facility~based training. 
(iii) The provider shall verify the information by signing 

the form and shall send the completed and signed form to the 
department within 2 weeks after the end of the course. 

(iv) The department shall keep the credit report forms on 
file for at least 2 years. 

(f) The provider shall keep copies on file of any written 
instructional materials or exams used in the cou~ese for at least 
2 years. 

(4) In order for a course to gu<>l ify for credits, all 
instructors must: 

(a) have at least 4 years' practical expe~eience in the 
subject matter to be presented; 

(b) have experience as a professional trainer in the 
subject matter to be presented; 

(c) be selected or recommended as an instructor by a 
nationally known water or wastewater organization; 

(d) be professional or technical staff of the department 
or another Montana state or federal agency with expertise in the 
subject matter to be presented; or 

(e) be approved by the department based on instructor's 
education and experience in the subject matter to be presented. 

(5) The training provider shall determine, subject to 
department approval, the number of credits available and to what 
class(es) of certificate(s) credits apply in accordance with ARM 
17.40.213. The provider shall include this information in the 
training announcement as required in (3) (c) of this rule. 
AUTH: Sec. 37~42-202, MCA; IMP: Sec. 37-42-202, MCA 

3. The rules as 
follows. Matter to be 
deleted is interlined. 

proposed to be amended provide 
added is underlined. Matter to 

as 
be 

17.40.201 DEFINITIONS In addition to the terms defined 
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in 37-42-102, MCA: 
ill "Facility-based training" means training provided by 

the owner of a water treatment system, water distribution system 
or wastewater treatment system for its employees and either held 
at that treatment facility or taught, in whole or in part. by 
other employees of that facility. 

(1) through (10) remain the same in text, but are 
renumbered (2) through (11). 
AUTH: Sec. 37-42-202, MCA; IMP: 37-42-101 through 322, MCA. 

17.40.202 CLASSIFICATION OF SYSTEMS (1) All water 
systems and wastewater systems are classified according to 
source of water, population served and type of treatment as 
shown below: 

(1) (a) through (c) (i) Remains the same. 
(1) (c) (ii) class 2- -treatment such as extended aeration, 

oxidation ditches, trickling filters, package plants, bio-discs 
or tertiary treatment systems discharging to sH~faee state 
waters; 

(1) (c) through (2) Remains the same. 
AUTH: Sec. 37-42-202, MCA; IMP: 37-42-104, 37-42-304, 
37-42-306, MCA. 

17.40. 213 CONTINUING EDUCATION REQUIREMENTS 
fully certified operators must earn a Qllg_or more 
education credit§ ~ jcreditsL as specified in 
during each. 2-year period commencing on July 
even-numbered year. 

( 1) All 
continuing 
this rule, 
1 of each 

(a) T•,;e eeHt iRuiR"J edueat ieR credits 13e~ '•<ate~ 
d-i-s-t-i"i£mtieR aRa/er water B) ste"' eert if ieate aRd d eeRtiRuiR"J 
edueatieR ereaits 13er wastewater eertifieate lflust ~e earHed hy 
a elass 1 certified Sf3e~ater duriR§" eaefi d ]'ear 13eried A clas.§ 
1 certified operator must earn 2 credits for each certificate 
held by the operator for water treatment, or water distribution. 
or both. and must earn 2 credits for each wastewater certificate 
held by the operator. 

(b) One eeRtiRHiH§" edHeatieH eredit 1:3er >water distribHtieH 
aHd/or "ater system ee~tifieate aHd 1 eoHtiHttiH"J edtteatieH 
eredit J:3er 'n'astel;ate~ ee~tifieate must be earHed hy a elass d, 
3, aHd 4 eertified BJ3erater Class 2, 3 and 4 certified operators 
must earn 1 credit for each certificate held by the operator for 
water treatment. or water distribution, or both, and must earn 
1 credit for each wastewater certificate held by the operator. 

(1) (c) through (2) (a) Remains the same. 
(2) (b) To determine the number of credits to be awarded 

to a certified operator for teaching a classroom program, 0.1 
credit per actual hour of classroom instruction shall be awarded 
in addition to the credits earned for attending that course. 

(2) (c) Remains the same. 
(3) (a) Newly certified operators (previously uncertified) 

who are certified from January 1 of an odd-numbered year to June 
30 of the following even-numbered year are not required to earn 
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the credit applicable to each elassifieatien certificate until 
the next 2-year period. 

(3) (b) through (5) Remain the same. 
(5) (a) A safety course qualifies for full credits if it is 

specific to water or wastewater system operation: other safety 
courses that contain topics that are generally applicable to 
water or wastewater treatment system qualify for half credit. 

(b) The department shall maintain a list of topics that. 
although not specific to water or wastewater treatment system 
operation, are generally applicable and are approved for half 
credit. 

(6) (a) through (a) (ii) Remain the same. 
(6) (a) (iii) training courses or conferences offered by 

sepaFtment appFs-.~d training Sl'CEJaniBatiens providers approved by 
the department pursuant to Rule I. ~fie eFEJaniBatien m~et fiFSt 
apflly te the separtment feF apflre.al and aemenel:rate, in 
wFitinEJ, that tFaininEJ is ene ef its pFineipal preEJrams. Bases 
en the sHbmittal, tcfie aepaFtcmeRt I!IB)', iR 11riting, appreve the 
er§aniBatien fel'C esHeatien effeFinEJs Hnder this sHbseetien feF 
Hfl te a il ) eal'C peries. ~fie aepaFtment 111ay alee Fevelce the 
appFeval at an~ time, eitiREJ the Feaeene fef its Feveeatien. 

(6) (b) In addition to the requirements in (5) of this 
rule, the aetivities 111~st be relates te the subject matter of 
the educational offering must be relevant to the particular 
class(es) of certificate~ to which the credit is being applied. 
An operator may receive credit only for courses approved for the 
type of certificate(s} held by that operator. 

(6) (c) Remains the same. 
(d) Fully certified operators holding both water and 

wastewater certificates may earn credits toward the continuing 
education requirements of both certificates (i.e. dual credits} 
by attending a course which has been approved for both classes 
of certificates. 

(7) Facility-based training is eligible for credits only 
if the training meets all other requirements of this sub-chapter 
for continuing education credits. 

(7) through (10) Remain the same in text, but are 
renumbered (B) through (11) . 
AUTH: 37-42-202, MCA; IMP, 37-42-304 through 37-42-308, MCA 

4. The Department proposes to adopt Rule I in order to 
set out requirements for those persons or organizations who are 
approved by the Department to provide continuing education to 
certified operators of water treatment plants, water 
distribution systems and wastewater treatment plants without 
such training providers being required to obtain the 
Department's approval for each course offering. 

Sections (1) and (2) of Rule I set out requirements for 
obtaining department approval as a training provider and for 
revocation of such approval. Section (3) sets out documentation 
and record keeping requirements for approved training providers 
and the Department. The proposed scheme of documentation is 
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intended to enable the department to inform operators of course 
offerings, to maintain records of continuing education credits 
earned by operators holding various classes of certificates, and 
to monitor the quality of instruction provided. Section (4) 
sets out requirements for qualifications of instructors. 
Section (5) requires the approved training provider to assist 
the Department by determining, subject to the Department's 
approval, the number of credits available and the class of 
certificate to which the credits apply. 

The Department is proposing Rule I to provide an 
administrative mechanism that is more efficient than its 
existing system for ensuring that continuing education courses 
meet quality and quantity standards. Currently the Department 
reviews the curriculum and faculty for every course. Rule I 
would allow approved training organizations to offer courses 
without requiring indepth Department review of each course. 

Rule 17.40. 201 would be amended to add a definition of 
"facility-based training", a term used in a new provision of ARM 
17.40.213 as that rule would be amended. 

Rule 17.40.202 would be amended in (1) to provide that the 
Department is to consider the source of water in classifying 
water treatment systems under 37-42-104, MCA. The Department is 
proposing this amendment to comply with Environmental Protection 
Agency guidance issued under the Safe Drinking Water Act (42 
U.S.C. 300 et. seq.) and because the source of water is relevant 
to this determination. These systems are classified in 
accordance with the type of water that they treat. 

Rule 17.40.202 would also be amended in (1) (c) (ii) to 
provide that class 2 wastewater treatment systems discharge to 
any state water rather than to surface water only. Some 
wastewater treatment systems discharge to ground water but not 
to surface water. Currently these systems are not required to 
have operators that meet class 2 standards. Because ground 
water often serves as a drinking water source and sometimes 
flows into surface water, operators of these plants should be 
required to meet class 2 standards. 

Rule 17.40.213 would be amended to generally upda~e, 
clarify, and improve the readability of the rule concern1ng 
continuing education requirements for operators of water and 
wastewater treatment systems. 

Subsection (5) (a) would be added to 17.40.213 to provide 
that safety courses qualify for full credit only if they are 
specifically applicable to water or wastewater treatment 
facilities. Subsection (5) (b) would be added to require the 
Department to maintain a list of topics of general application 
that qualify for half credit. These amendments are proposed to 
maintain the quality and relevance of continuing education 
courses. 

A portion of 17.40.213(6) (a) (iii) concerning appr·oval of 
training providers by the Department would be deleted because 
that subject would be covered in new Rule I. Subsection (6) (d) 
would be added to clarify that an operator holding both water 
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and wastewater certificates may earn dual credits (credits under 
both certificates) for attending a course approved for both 
classes of certificates. Nearly all states allow this. The 
Department is proposing it because the current rule in effect 
increases, without justification, the education for persons who 
hold dual licenses. 

A new subsection (7) would be added to provide that, in 
order to receive full credit, facility-based training (training 
held at a treatment facility for its staff or taught by facility 
staff) must meet other requirements for continuing education 
courses under these rules. The remaining proposed amendments to 
Rule 17.40.213 are intended to clarify and to improve grammar 
and readability. 

5. Interested persons may submit their data, views, or 
arguments in writing to Debbie G. Allen, Paralegal, Department 
of Environmental Quality, P.O. Box 200901, Helena, MT 
59620-0901. Any comments must be received no later than 
September 24, 1998. 

6. If a person who is directly affected by the proposed 
rule adoption and amendment as described above wishes to express 
their data, views, and arguments orally or in writing at a 
public hearing, they must make written request for a hearing and 
submit this request along with any written comments they have to 
Debbie G. Allen, Paralegal, Department of Environmental Quality, 
P.O. Box 200901, Helena, MT 59620-0901. A written request for 
a hearing must be received no later than September 24, 1998. 

7. If the agency receives requests for a public hearing 
on the proposed rule adopt ion and amendment from either 10 
percent or 25 persons, whichever is less, of the persons who are 
directly affected by the proposed action; from the 
administrative code committee of the legislature; from a 
governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 267 persons based on the fact that there are in Montana 
about 1500 certified operators, 1153 water or wastewater 
treatment systems and about 20 training providers. 

Reviewed by: 

Certified to the Secretary of State August 17, 1998. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rule 32.24.301 
as it pertains to the butter 
component used in the 
pricing structure of milk to 
establish the class I, II and 
III producer prices. 

NOTICE OF PROPOSED 
AMENDMENTS 

NO PUBLIC HEARING 
CONTEMPLATED 

DOCKET #1-98 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On September 30, 1998, the board of milk control 
proposes to amend rule 32.24.301 which will reflect the 
changes brought about by the discontinuance of the grade A 
butter commodity that the Chicago Mercantile Exchange (CME) 
supplied for the pricing structure of Montana producer milk 
for class I, II and III. 

2. The rule as proposed to be amended provides as 
follows: (text of present rule with matter to be stricken 
interlined and new matter added, then underlined) 

32 24.301 PRICING RULES 
(1)- (3) (a) Remain the same. 
(b) The class I butterfat differential will be 

calculated by multiplying the most recent Chicago area ~ 
AA butterfat price (grade A 92 eeore) as reported by the 
United States department of agriculture, less an adjustment 
factor of 8.0895. by a factor of .118 and the resulting 
answer from this calculation shall be rounded to nearest half 
cent. When milk does not test 3.5 percent butterfat, the 
price per CWT will be adjusted for each .1 percent the 
butterfat test moves up or down. The derivation of the 
adjustment factor shall be an average of the difference 
between the Chicago area grade AA and grade A butter prices 
oyer a two ¥ear period ending April 30. 1998. 

(4) Formula for fixing the class II price to be paid to 
producers. 

(a) Prices paid producers for class II milk will be the 
last spray process nonfat dry milk solids price per pound 
quote for the month, Central States area, as most recently 
reported by the United States department of agriculture, plus 
a factor of $.0125 per pound for freight, multiplied by 8.2 
(which is the amount of solids not fat in skim milk), plus the 
last Chicago area grade AA butter price quote for the month 
(grade A, 92 seoxe), as most recently reported by the United 
States department of agriculture, less an adjustment factor of 
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$.0895. as calculated in (3) fbl, multiplied by 4.2 (which is 
the amount of butter in pounds, which can be produced from 100 
pounds of 3.5% milk), less a make allowance of 8.5%. In the 
case of milk containing more or less than 3.5% butterfat, the 
differential to be employed in computing prices will be 
determined by multiplying the above-mentioned Chicago area 
butter price by .111 and the resulting answer from this 
calculation shall be rounded to nearest half cent ($0.005). 

(4) (b) Remains the same. 
(5) Formula for fixing the class III price to be paid to 

producers. 
(a) Prices paid to producers for class III milk will be 

the last Chicago area grade AA butter price quote for the 
month (gtade A, 92 scote) as most recently reported by the 
United States department of agriculture, less an adjustment 
factor of S, 0895, as calculated in (3) fbl , less 10% and, in 
addition, when skim milk is utilized in this classification by 
any distributor, the last spray process nonfat milk solids 
price per pound quote for the month, the Central States area, 
as most recently reported by the United States department of 
agriculture, plus a factor of $.0125 per pound for freight, 
multiplied by 8.2, less 17%. 

(5) (b)· (B) Remain the same. 

AUTH: 81·23-302, MCA 
IMP: 81-23-302, MCA 

3. Rule 32.24.301 is being amended for the following 
reasons: 

a) That as of July 1, 1998, the Chicago Mercantile 
Exchange (CME) no longer trades in grade A butter. The board 
of milk control utilizes the price of this commodity in the 
producer pricing structure in class I, II and III milk in 
Montana. 

b) Changing the derivation of the butterfat component 
used in the producer pricing of class I, II and III milk, 
allows the Montana consumer the right to an adequate supply of 
wholesome class I milk. This change also will save disruption 
and injury to the milk industry in Montana. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Milk COntrol 8ureau, 301 N. Roberts St. - Room 236, PO Sox 
202001, Helena, MT 59620-2001. Any comments must be received 
no later than September 25, 1998. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
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request for a hearing and submit this request along with any 
written comments he has to the Milk Control Bureau, 301 N. 
Roberts St. - Room 236, PO Box 202001, Helena, MT 59620-2001. 
A written request must be received no later than September 25, 
1998. 

6. If the board receives requests for a public hearing 
on the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 15 persons based 
on 145 licensed milk producers and 3 licensed in-state 
distributors. 

7. The two-bill sponsor notice requirements of section 
2-4-302, MCA, do not apply. 

B. The board of milk control maintains a list of 
interested persons who wish to receive notices of rule making 
actions proposed by this agency. Persons who wish to have 
their name added to the list shall make a written request 
which includes the name and mailing address of the person to 
receive notices. Such written request may be mailed or 
delivered to the Milk Control Bureau, 301 N. Roberts St. -
Room 236, PO Box 202001, Helena, MT 59620-2001, or faxed to 
the office at (406) 444-1423. 

MONTANA BOARD OF MILK CONTROL 
MILT~~-?LSEN, Chr_~n-

By~ ·;fdu< ·' . .,=f2 < 

~~urence Petersen, Exec. 
Officer, Board of Livestock 
Department of Livestock 

By:L~t~~e Rev1ewer 
Livestock Chief Legal ·counsel 

Certified to the Secretary of State August 17, 1998. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 
2.21.6401, 2.21.6403 and 
2.21.6422 and the repeal 
of ARM 2.21.6402, 
2.21.6411, and 2.21.6413 
through 2.21.6415 related 
to performance appr~isal 

TO: All Interested Persons. 

NOTICE OF THE AMENDMENT OF 
ARM 2.21.6401, 2.21.6403 
AND 2. 21.6422 AND THE 
REPEAL OF ARM 2. 21. 64 02, 
2.21.6411, AND 2.21.6413 
THROUGH 2.21.6415 RELATED 
TO PERFORMANCE APPRAISAL 

l. On June 11, 1998, the Department of Administration 
published notice of the proposed amendment of ARM 2. 21.6401. 
2.21.6403 and 2.21.6422 and the repeal of ARM 2.21.6402, 
2.21.6411, and 2.21.6413 through 2.21.6415 related to 
performance appraisal at page 1452 of the 1998 !fontana 1\dministrative 
Register, issue number 11. 

2. The department has repealed the rules as proposed. The 
department has amended ARM 2.21.6401 and 2.21.6422 as proposed. 
The department has amended ARM 2.21.6403 with the following 
changes: 

2.21.6403 POLICY AND OBJECTIVES (1) through (1) (c) Same as 
proposed. 

(d) an employee shall have the right to submit a written 
response to an evaluation which shall be retained with the 
evaluation in the employee's personnel record. The response 
shall be submitted to the employee's supervisor or another 
person designated in an agency policy within 10 working days of 
the evaluation or in a time period established in an agency's 
policy of not less than 10 working days; 

(e) through (h) Same as proposed. 
(2) It is the objective of this policy pursuant to 2-18-

102, MCA, to delegate to each agency the authority to select a 
method of performance management and eva] uation which 
incorporates and implements the requirements of this policy and 
which may be adapted to the mission and needs of the agency. 

(Auth. 2-18-102, MCA; Imp. 2-18-102, MCA) 

3. One written comment was received covering two areas. 

COMMENT; In ARM 2. 21. 6403, add a definition of competence in 
(1) (b) and add the phrase "shall be submitted to the supervisor" 
in (1) (d). 

RESPONSE: The department does not believe it is ~ppropriate at 
this time to adopt a definition of competence in this sub­
chapter. The department has undertaken development of an 
alternative classification and pay system which evaluates skills 
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and competencies as directed by House Bill 13 of the 1997 
Legislature. A number of pilot projects in state agencies are 
underway to test and evaluate various aspects of this system. 
A working definition of competency has been developed and 
published and is in use in the pilot projects. The department 
prefers to propose enactment of a statutory definition which 
will cover all aspects of personnel management affected by 
competency-based systems and recommends use of the working 
definition at this time. 

The department agrees with the comment on (1) (d). The rule will 
require an employee's response to be given to the supervisor or 
another person designated in the agency's policy. 

As additional clarification ir1 (2) of this rule, language is 
added concerning an agency obligation to incorpor&te the 
requirements of this policy into an internal policy which meets 
individual needs. 

BY:~ 
Dal Smilie 
Rule Reviewer 

Certified to the Secretary of State August 17, 1998. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment) 
of ARM 4.5.302, 4.5.307, ) 
4.5.308, 4.5.309 1 and 4.5.316 ) 
relating to cert1fication of ) 
Noxious Weed Seed Free Forage ) 

NOTICE OF AMENDMENT 

TO: All Interested Persons 

1. On June 25, 1998, the Department of Agriculture 
published a notice of proposed amendment of rules 4.5.302, 
4.5.307, 4,5.308, 4.5.309, and 4.5.316 pertaining to 
certification of Noxious Weed Seed Free Forage, at page 1546 
of the 1998 Montana Administrative Register, Issue No. 12. 

On July 16, 1998, the Department published an amended notice 
of proposed amendment for the same rules at page 1827 of the 
1998 Montana Administrative Register, Issue No. 13. 

2. The department has amended the rules exactly as 
proposed. 

3. No comments or testimony were received. 

Certified to the Secretary of State August 17, 1998. 
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BEFORE THE BOARD OF COSMETOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to applica­
tions for examination -
temporary permits, application 
of out-of-state cosmetologists, 
manicurists, estheticians, 
transfer students, continuing 
education, salons, and booth 
rental licenses and the repeal 
of a rule pertaining to 
restrictions of temporary 
permits 

TO: All Interested Persons: 

NOTICE OF AMENDMENT AND 
REPEAL OF RULES PERTAINING 
TO THE PRACTICE OF COSME­
TOLOGY, MANICURING, 
ELECTROLOGY AND ESTHETICS 

1. On June 11, 1998, the Board of Cosmetologists 
published a notice of public hearing on the proposed amendment 
and repeal of rules pertaining to the practice of cosmetology, 
manicuring, electrology and esthetics at page 1456, 1998 
Montana Administrative Register, issue number 11. 

2. The Board did not adopt the proposed amendments to ARM 
8.14.803 and the rule will remain the same as currently 
published in the Administrative Rules of Montana. The Board 
has amended ARM 8.14.805, 8.14.807, 8.14.816, 8.14.817 and 
8.14.818 and has repealed ARM 8.14.819 exactly as proposed, 
and has amended ARM 6.14.815 as proposed, but with the 
following changes: 

8.14.815 CONTINUING EDUCATION - INSTRUCTORS/INACTIVE 
INSTRUCTORS (1) will remain the same. 

(2) Continuing education courses must meet the following 
:t:equizements to be conside:t:ed foz app:t:o"Val by the boa:t:d. 

(a) be available to all licensed instzucto:t:s, 
(b) pzovide p:t:oof of adveztising or notice to licensees 

at least 38 days p:t:ior to the couzse start date, 
tet be germane to the practice of cosmetology, 

manicuring~ or esthetics or instructing. 
(2) through (7) will remain the same." 
Auth: Sec. 37-1-131, 37-1-306, 37-1-319, 37-31-203, MCA; 

lMf, Sec. 37-1-306, 37-31-322, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

ARM 8.14.803 APPLICATIONS FOR EXAMINATION-TEMPORARY PERMITS 

COMMENT NO. 1: Three comrnentors made a general comment 
that by removing the availability of temporary permits, the 
board would make it very difficult for students to obtain a 
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running start at a career. They encouraged the Board to keep 
the rule. 

RESPONSE: The Board has accepted the comments and did not 
adopt the proposed amendments. 

COMMENT NO. 2: The Board received twenty-six comments 
stating that the temporary permits should be allowed to remain 
based on the "apprenticeshi.p• aspect the permit offers. One 
comment consisted of a letter signed by thirty-four licensees. 
The commentors stated that maintaining the dexterity skills 
obtained in school, and which are so important for passing the 
examination, is difficult enough without having to wait three 
months to take the examination. Additionally, commentors 
supported the additional training received by the permit 
holder's supervisor during the permit period. 

RESPONSE: The Board accepted the comments and did not 
adopt the proposed amendments. 

COMMENT NO 3· The Board received thirty-eight comments, 
including a comment signed by thirty-four licensees, stating 
that without the possibility of obtaining a temporary permit, 
the additional period between graduation and licensure during 
which they are unable to work as cosmetologists places a 
financial burden on the applicant which is unreasonable. 

RESPONSE· The Board has accepted the comments and did not 
adopt the proposed amendments. 

COMMENT NO. 4: Several commentors stated that by removing 
the temporary permit, the Board will, in essence, encourage 
individuals to work out of their homes while waiting to receive 
their license so that the applicants may earn a living. This 
will only add to the unlicensed practice problems already 
encountered by the Board. 

RESPONSE: The Board has accepted the comments and did not 
adopt the proposed amendments. 

CQMMENT NO. 5: In addition to the comment regarding 
financial hardship, three commentors stated that the continuity 
between graduation and work was important for maintaining 
clientele. Without the possibility of going to work 
immediately following graduation, the students/applicants will 
find it difficult to keep the clients obtained through the 
school informed as to the student's new place of employment. 

RESPONSE: The Board has accepted the comments and did not 
adopt the proposed amendments. 

COMMENT NO. 6: Twenty-three commentors, including one 
comment signed by thirty-four individuals, suggested that the 
Board vigorously pursue disciplinary action against salons who 
permit temporary permittees to engage in unprofessional 
conduct. Several of the commentors also suggested that the 
Board, prior to taking disciplinary action, contact the schools 
via letter and inform salon owners of the duties and 
responsibilities of both salon owners supervising temporary 
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permit holders as well as the duties and responsibilities of 
temporary permit holders. 

RESPONSE· The Board has accepted the comments and did not 
adopt the proposed amendments. 

COMMENT NO. 7: Three commentors stated that the Board 
should send a large print, bright colored form letter to 
applicants explaining the proper use of a temporary permit. 
The explanation should set forth the permissible types of 
employment, the length of time in which the permit is 
effective, expiration events, and consequences of working on an 
expired permit. The same letter should be sent to the salon 
owner who will provide supervision. 

RESPONSE: The Board acknowledged the comments and did not 
adopt the proposed amendments. 

COMMENT NO 8: Eleven commentors suggested that the Board 
hold the examination more often as an accommodation to removal 
of the temporary permits. 

RESPONSE: The Board acknowledged the comments. The Board 
did not adopt the proposed amendment to ARM 8.14.803 so the 
comments are redundant. 

COMMENT NO 9: one commentor suggested that by removing 
the requirement that the Board review the hours for each 
student, the Board could then focus on disciplinary actions 
against salons which are engaging in unprofessional conduct 
relative to use of temporary permits. 

RESPONSE: The Board acknowledged the comment and did not 
adopt the proposed amendments. 

COMMENT NO. 10· The Board received numerous comments 
stating that it was unfair to punish the honest permittees 
simply as a result of the bad actions of a few permittees. 

RESPONSE: The Board acknowledged the comments and did not 
adopt the proposed amendments. 

ARM 8 14 815 CONtiNUING EDUCATION - INSTRUCTORS/INACTIVE 
INSTRUCTORS 

COMMENt NO. 11· Three commentors suggested that 
subsection (2) (a) and (b) not be adopted. Commentors stated 
that licensees should not have to advertise 30 days in advance 
to everyone because it places too high a burden on the 
education provider. 

RESPONSE: The Board has accepted the comments and has 
amended the rule as shown above. 

COMMENT NO 12: Four commentors stated that it was one of 
the benefits of belonging to a professional organization and 
receiving the benefit of the additional educational offerings. 
Many of the organizations have experience requirements to 
belong and limit education to members. By requiring the 
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education to be open to all licensees, the Board has 
essentially removed the primary benefit of professional 
associations. Therefore, the rule should not be adopted. 

RESPONSE· The Board acknowledged the comments and has 
amended the rule as shown above. 

COMMENT NO. 13: Several comments suggested adding 
licensed instructors to subsection (2) (c). 

RESPONSE· The Board accepted the comment and amended the 
rule as shown above. 

ARM 8 14 817 BQQTH RENTAL LICENSES 

COMMENT NO 1: Three commentors stated that the 
requirement of adding another sign designating an area as a 
booth rental was redundant to the posting of the booth rental 
license. 

RESPONSE: The Board rejected the comment based on the 
fact that the sign is not redundant, but necessary, to ensure 
the public is made aware that the cosmetologist is an 
independent contractor and not the owner or employee of the 
salon. 

COMMENT NQ, 2: Three commentors stated that it is too 
much to require names on every piece of equipment as well as 
the individual dispensary areas for which a booth renter is 
responsible. If a cart is in front of a booth, it must belong 
to the renter and should be inspected as such. 

RESPONSE· The Board rejected the comment. The Board is 
not requiring that names appear on every piece of equipment. 
The booth renter must place his/her name on their station, 
roll-about cart, any cabinets or retail areas. The reason for 
this identification is to help identify the areas leased by the 
booth renter for the annual inspection and the public. 

COMMENT NO. 3: Three commentors opposed the general 
practice of inspecting booth rental areas without the benefit 
of having the renter present. 

RESPONSE: The Board rejected this comment because the 
Board has a statutory requirement to inspect all salons and 
booths. There are instances when an inspector arrives to 
inspect the salon and booths for the annual inspection, and 
booth renters are not present. The inspector cannot identify 
the booth renter's equipment or station without such 
identification. There are 2400 salons and booths to be 
inspected annually. If the inspectors are required to wait 
until the booth renters are present, the Board would not meet 
the statutory requirement of annual inspection. Costs would 
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be extensive. The Board must be able to inspect salons and 
booth rentals during business hours of the salon. 

BOARD OF COSMETOLOGISTS 
VERNA DUPUIS, CHAIRMAN 

~-~ R:PE~KRIDGE;RULE REVIEWER 

Certified to the Secretary of State, August 17, 1998. 
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BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment l 
of rules pertaining to unpro- l 
fessional conduct and continuing) 
education ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.35.408 UNPROFESSIONAL 
CONDUCT AND 8.35.417 
CONTINUING EDUCATION 

1. On June 25, 1998, the Board of Occupational Therapists 
published a notice of proposed amendment of the above-stated 
rules at page 1551, 1998 Montana Administrative Register, issue 
number 12. 

2. The Board has amended the rules exactly as proposed. 
3. The Board has thoroughly considered all comments and 

testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO. 1: The Board received one comment from staff 
of the Administrative Code Committee stating staff felt that 
the statement of reasonable necessity was not sufficient. 

RESPONSE: The Board feels the statement provides adequate 
notice to the public of the Board's rationale for adopting such 
rule. The Board feels that it is clear that if a rule requires 
submittal of documents as an integral part of the license 
renewal process, failure to do so will be grounds for 
disciplinary action. ARM 8.35.417 requires licensees to 
provide documentation of continuing education. ARM 8.35.408 
was amended to reflect that failure to provide such 
documentation would be unprofessional conduct. Section 37-1-
316(18), MCA, allows boards to make unprofessional conduct, 
"conduct which does not meet the generally accepted standards 
of practice." The second sentence of the reason provides 
notice to licensees that the board may take action against a 
licensee for not submitting continuing education documentation 
required by ARM 8.35.417. 

BOARD OF OCCUPATIONAL THERAPISTS 
LYNN BENSON, CHAIRMAN 

BY:~~~1~~~l~{~A~t~-~~~~~l~l~(i~(~)~~~ 
ANN M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M'. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 17, 1998. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to net 
client hunting use 

NOTICE OF AMENDMENT OF 
8.39.804 REVIEW OF OPERATIONS 
PLAN AND PROPOSED EXPANSION 
OF NET CLIENT HUNTING USE 
UNDER AN EXISTING OPERATIONS 
PLAN 

TO: All Interested Persons: 
1. On June 11, 1998, the Board of Outfitters published a 

notice of public hearings on the proposed amendment of the 
above-stated rule at page 1463, 1998 Montana Administrative 
Register, issue number 11. The hearings were held in Helena 
and Billings, Montana on July 7, 1998. 

2. The Board has amended the rule as proposed, but with 
the following changes: 

"8.39.804 REVIEW OF NEW OPERATIONS PLAN AND PROPOSED 
EXPANSION OF NET CLIENT HUNTING USE UNDER AN EXISTING 
OPERATIONS PLAN (1) through (7) (g) will remain the same as 
proposed. 

(B) The board shall review the proposal and any comments 
received before the expiration of the deadline for receipt of 
such comments. The board shall utilize comments received, in 
conjunction with criteria specified below, to decide whether to 
approve the proposal. The board shall not approve a new 
operations plan or the proposed expansion of net client hunting 
use under the existing operations plan if it finds that the 
proposal will cause an undue conflict with existing hunting 
uses of the area, constituting a threat to the public health, 
safety, or welfare. The criteria the board may shall consider 
when identifying undue conflict include, but are not limited 
to: 

(a) sufficiency of land for personal safety Qf_tbe 
hunters and adequate sufficient wildlife for a quality hunt .t.Q 
support the proposed net client hunting use; 

(b) restriction of public access ~ to private or 
public lands utilized for public hunting use; 

(c) through (10) will remain the same as proposed." 
Auth: Sec. 37-47-201, MCA; IMf, Sec. 37-47-201, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, and the Board's responses 
thereto, are as follows: 

COMMENT NO 1· Three commentors suggested that (8) be 
amended to remove the word "may" and replace with the word 
"shall" so that it was clear that the Board was required to 
consider all criteria in evaluating a net client hunting use 
expansion application. 
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RESPONSE, The Board accepted the comment and the rule was 
amended as shown above. 

COMMENT NO. 2: Two commentors suggested that the Board 
add criteria considering the sufficiency of land for the 
personal safety of hunters and to ensure a quality hunt for 
clients. 

RESPONSE· With respect to the sufficiency of land to 
ensure the personal safety, the Board has accepted the comment 
and has amended the rule as shown above. The Board recogni~ed, 
on its review of the comments, that there may have been some 
confusion regarding whose safety was at issue and wishes to 
clarify that it is the client and the general hunting public 
that is its primary concern. With regard to the sufficiency of 
land for a quality hunt, the criterion is adequately addressed 
in (8) (a) of the rule. 

COMMENT NO. 3: Four commentors suggested the addition of 
criteria regarding applications that may have significant 
impact on wildlife or wildlife habitat. 

RESPONSE: The rule has been amended to include 
notification to the Montana Department of Fish, Wildlife and 
Parks of all expansion applications received by the Board. The 
function of the Montana Department of Fish, Wildlife and Parks 
is the management of game and game habitats within the state 
and, accordingly, the Board will rely upon the Department to 
provide relevant comments regarding the impact that an 
application may have. The Board will then review those 
comments and determine whether or not the application should be 
granted. For clarification purposes the Montana Department of 
Fish, Wildlife and Parks has always been on the Board's mailing 
list regarding past expansion requests, but was not previously 
identified in the rule. 

COMMENT NO, 4: Several commentors suggested the addition 
of criteria evaluating the impact on public hunting 
opportunities on lands adjacent to the lands included within 
the expansion application. 

RESPONSE: The Board believes that (8) (a) adequately 
addresses commentors• concerns and the Board intends that the 
subsection include such considerations. 

COMMENT NO, 5: Several commentors suggested the addition 
of criteria evaluating restrictions on public access to public 
or private lands utili~ed for public hunting. 

RESPONSE: The Board recogni~es from the comments 
received, that there may be some confusion regarding the 
Board's intent with regard to the criterion listed in (8) (b). 
Therefore, the Board has amended that subsection as shown 
above. 
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COMMENT NO. 6: Several commentors suggested that 
outfitters be required to post signage at access points to 
lands utilized by the outfitter as a part of the outfitter's 
operations plan. 

RESPONSE· The Board accepts the comment and will discuss 
the merits of the comment as a possible amendment to the rule 
during its September 3, 1998, meeting. 

COMMENT NO. 7: Several commentors suggested the addition 
of a criterion evaluating expansions onto block management 
areas or that will impact the hunting opportunities on block 
management land. 

RESPONSE: The management of block management lands rests 
with the Montana Department of Fish, Wildlife and Parks. The 
Board has amended the rule to ensure that Department of Fish, 
Wildlife and Parks is provided ample opportunity to review 
expansion applications for conflicts with block management 
areas and to make appropriate comments to the Board for the 
Board's evaluation. Additionally, the Board recognizes that it 
is within Department of Fish, Wildlife and Parks's authority to 
authorize outfitters to operate on block management lands and 
therefore, the Board is without jurisdiction to dictate the 
terms of a block management contract. 

COMMENT NO, B: Several commentors suggested the addition 
of a criterion evaluating excessive use above the normal or 
existing hunting use of the area by private, public or 
commercial hunters. 

RESPONSE: The Board rejects the comment as the Board 
believes this consideration is adequately addressed in (8) (a) 
and (b) . 

COMMENT NO. 9: One commentor suggested the addition of 
criteria evaluating proposed expansion in terms of public 
controversy generated as a result of the application evidenced 
by public comment. 

RESPONSE· The Board rejects the comment as it is clear in 
the statutory authority that applications are to be rejected 
for conflict with existing hunting use and not solely on the 
basis of controversy. The Board does not believe that it is 
appropriate to deny an application simply because several 
people disagree with the expansion as proposed. 

COMMENT NO 10: Several commentors suggested the addition 
of criteria evaluating expansion applications based upon the 
cumulative impact upon wildlife populations and public hunting 
opportunities. 

RESPONSE: See response to Comment No. 3 above. 

COMMENT NO. 11: Several commentors suggested the addition 
of criteria evaluating expansion applications that would 
require denial of an application if the expansion request is 
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too large, as measured in an increase in acreage and/or the 
number of clients, and its effect on hunters' safety and 
quality of hunt. 

RESPONSE: The Board rejects the comments as the Board's 
authority is to license outfitters based upon the outfitter's 
ability to adequately serve a client and do so in a safe 
manner. The Board does not believe that simply because an 
outfitter chooses to expand his operation, that it results in a 
per se conflict with existing hunting uses. Therefore, the 
addition of a criterion which essentially requires denial based 
simply upon size is inappropriate. 

COMMENT NO. 12: Several commentors suggested the addition 
of criteria evaluating expansion applications based upon future 
plans for special public permit hunts. 

RESPONSE· The Board rejects the comments as it is 
impossible to know when a special permit hunt is going to occur 
in a specified area. Moreover, the criterion would not be 
effective as licenses and permits are regulated by the 
Department of Fish, Wildlife and Parks and the Board is not 
permitted to condition a current application upon the 
speculation that a separate agency may or may not choose to 
provide permitted hunts at some time in the future. 

COMMENT NO. 13: Several cornrnentors suggested the addition 
of criteria evaluating expansion applications on the basis of 
impacts on equality of pre-existing public hunting 
opportunities. 

RESPONSE: The Board believes that the suggested criteria 
is adequately addressed in (B) (a) and (b) of the rule. 

COMMENT NO, 14: Several cornmentors suggested the addition 
of criteria evaluating expansion applications on the basis of 
infringement of public hunting opportunities. 

RESPONSE· See response to Comment No. 13. 

COMHENT NO. 15: Several cornmentors suggested that the 
Board consider whether an outfitter has pending disciplinary 
action, current license restrictions, game law violations, 
investigations for multiple outfitted client complaints, or 
history of hunter harassment complaints by non-outfitted 
clients. 

RESPONSE: The Board believes that this criterion is 
adequately addressed under (B) (c) of the rule as proposed. 

COMMENT NO. 16: Several cornmentors suggested that 
outfitters must be required to reside within the same 
Department of Fish, Wildlife and Parks region as the proposed 
expansion is located. 

RESPONSE: The Board has serious concerns about the 
possibility of such a requirement as applied to rights 
guaranteed to citizens of the state under the Montana 
Constitution. To the extent that the comments were directed 
toward the issue of supervision of guides and clients by an 
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outfitter located in a distant region, the Board accepts those 
comments and will address the issue at its September 3, 1998 
meeting with a view to amending the unprofessional conduct rule 
to address commentors' concerns. 

COMMBNT NQ. 17: One commentor suggested that the Board 
require outfitters pursuing active status and proposing to use 
leased or owned property also included within an operations 
plan for an existing outfitter to reapply for additional net 
client hunting use numbers. 

RESPONSE: The Board accepts the comment and will address 
the issue at its September 3, 1998 meeting as a possible 
amendment to the rule. 

COMMENT NO. 18: One commentor suggested that the Soard 
insert language specifying that the rules are applied to 
determine whether the application should be denied and 
insertion of language defining the phrase "undue conflict.• 

RESPONSE: The Board accepts the comment and will address 
the issue at its September 3, 1998 meeting as a possible 
amendment to the rule. 

COMMENT NO 19· Several commentors believe that (8) (c) 
and (d) are merely bookkeeping matters for the Board and do not 
go to the issue of undue conflict. 

RESPONSE: The Board rejected the comment, however, 
realizes that the two subsections may seem out pf place. The 
Board believes that (8) (c) and (d) are the most pointed 
considerations for protection of public health, safety and 
welfare and that evidence of disciplinary actions or the 
truthfulness of statements made in an expansion application 
demonstrate the outfitter's ability to further expand an 
operation in a responsible manner. 

COMMENT NO. 20: One commentor suggested that the Board 
establish an acreage amount as well as an acre/client ratio 
which will provide a quality hunt but also be fair to Montana 
sportsmen. 

RESPONSE: The Board rejected the comment as it is 
impossible to define within any particularity a set acreage 
amount or ratio that would be applicable to all possible 
operations plan scenarios and capable of being applied to all 
applicants in a consistent manner. 

COMMENT NO 21: One commentor suggested that the Board of 
Outfitters be removed from the Department of Commerce and 
placed within the Montana Department of Fish, Wildlife and 
Parks. 

RESPONSE· The Board rejected the comment as it is outside 
the Board's purview of authority. 
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COMMENT NO 22: One commentor suggested that the Board 
reconvene its ad hoc committee to discuss the outcome of the 
public meetings. 

RESPONSE: The Board rejects the comment as the ad hoc 
committee was established to develop the criteria set forth in 
the proposed amendments of the rule. The members of the 
committee are welcome to attend a future Board meeting to 
diseuse the committee's efforts and the amendments which 
resulted. 

The Board would take this opportunity to once again thank 
the members of the committee for the time spent in developing 
the criteria and recognize them for their extraordinary 
efforts. 

COMMENT NO. 23: One commentor suggested that the Board 
develop a map outlining all outfitters• operations plana and 
the lands they have acquired to eliminate the public's wasted 
time in seeking out lands already controlled by outfitters. 

RESPONSE· The Board recognizes the concern within the 
comment and will discuss this as a corollary to the requirement 
that outfitters place signs at access points to lands utilized 
by the outfitter within the outfitter's operations plan. 

COMMENT NO. 24: One commentor suggested implementing a 
guide-to-client ratio of one guide to two to three clients. 

RESPONSE• The Board will address this matter in its 
discussion regarding the supervision of clients and guides by 
outfitters located in a distant region. 

COMMENT NO 25: Several commentors requested the Board 
not approve any requests for new client hunting use on public 
land or on private land without first eliminating a 
corresponding amount of net client hunting use within that 
region aa defined by the Department of Fish, Wildlife and 
Parka. 

RESPONSE: The Board recognizes the intent of the 
comments, however, such requests are not within the Board's 
jurisdiction. With regard to private lands and the desire of a 
landowner to allow an outfitter to serve a specified number of 
clients on the landowner's land, the Board believes that such a 
decision rests solely with the landowner and will not interfere 
with the private landowner's right to dictate the activities 
undertaken on the land. 

COMMENT NO. 26· One commentor urged the Board to take no 
further action on expansion of outfitter licenses or net client 
hunting use until the legislature re-examines House Bills 195 
and 196 at sunset. 

RESPONSE: The Board understands commentor's suggestion, 
however, it is without legal authority to delay any action on a 
properly presented application for expansion based on statutes 
and rules in effect at the time the application is presented. 
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COMMENT NO. 27: One commentor suggested that increases in 
net client hunting use days must be site specific. 

RESPONSE: The Board believes that commentor did not 
understand the concept of net client hunting use and 
erroneously associated such use with the client day use 
utilized by the Forest Service. Accordingly, the Board rejects 
the comment as net client hunting use relates to the number of 
clients which an outfitter may potentially serve as an integral 
part of the outfitter's operations plan. 

COMMENT NQ. 28: One commentor suggested that the Board 
refrain from any action to adopt these rules until receipt of 
the Attorney General's opinion regarding net client hunting 
use. 

RESPONSE· See Response to Comment No. 26. 

COMMENT NO. 29: One commentor suggested the Board obtain 
empirical data via written surveys of hunters or review of game 
quotas. 

RESPONSE: The Board has amended (7) to include 
notification of expansion applications to the Department of 
Fish, Wildlife and Parks so that the Department may incorporate 
such information into their comments submitted to the Board. 

COMMENT NO 30: One commentor suggested that (8) (b) be 
amended to state, •outfitter use of any public or private land 
currently being utilized for public hunting is prohibited." 

RESPONSE: From the comment, the Board recognizes that 
(B) (b) may be confusing the Board's intent. The intent of 
(B) (b) was to clearly state that access to lands was to be the 
consideration and not the ability of the public to utilize 
lands. Specifically, the Board intends to review applications 
for conflicts regarding access points (e.g. roads) and not 
access in the global understanding of the ability to hunt on a 
given parcel of land. Accordingly, (B) (b) has been amended as 
shown above. 

COMMENT NO. 31: One commentor proposed the Board deny 
applications that will result in an increased percentage of 
hunter harvest, particularly trophy animals. 

RESPONSE: The Board recognizes the comment, however, such 
action is within the purview of the Department of Fish, 
Wildlife and Parks. 

COMMENT NO 32· One commentor suggested that expansion 
applications granted prior to the adoption of this rule be 
reviewed for compliance under the new standards. 

RESPONSE: The Board rejects the comment as the rule 
simply incorporates the criteria utilized by the Board in 
reviewing expansion applications since the inception of House 
Bills 195 and 196. Moreover, the Board is awaiting an Attorney 
General's Opinion which will clarify the nature of the Board's 
action with regard to the review of the prior applications. 
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COMMENT NQ. 33: One commentor suggested that any request 
that is large enough to be unreasonable be denied. 

RESPONSE: The Board rejects the comment simply because an 
applicant requests a large number of clients, such a request 
does not necessarily result in the demonstration of undue 
conflict with existing hunting use. 

COMMENT NO. 34: One commentor suggested that guides 
proceed through the same testing procedure as outfitters. 

RESPONSE: The Board recognizes the comment, however, it 
is beyond the scope of this particular rulemaking proceeding. 

COMMENT NO. 35: One commentor recommended that outfitters 
be zoned to two or more miles beyond road areas. 

RESPONSE· The Board rejected this comment because it is 
beyond the purview of this rulemaking proceeding. 

COMMENT NO. 36: One commentor suggested that the number 
of outfitters and guides be capped. 

RESPONSE: This issue is adequately addressed in House 
Bill 195 from the 1995 Legislative session. 

COMMENT NO 37· One commentor suggested that outfitters 
know their boundaries and exactly where they are in regard to 
private and public land boundaries. 

RESPONSE: This issue is adequately addressed in the 
Board's unprofessional conduct rules. 

COMMENT NO. 38: One commentor suggested that (7) (g) be 
deleted because commentor has direct personal knowledge that 
the Department of Fish, Wildlife and Parks ignores information 
provided to it by the Board of Outfitters. 

RESPONSE: The Board rejects the comment as the Board 
believes it is important that the Department of Fish, Wildlife 
and Parks be made aware of pending expansion applications. 
However, the Board is without authority to require the 
Department of Fish, Wildlife and Parks to take action regarding 
the applications received. 

COMMENT NQ. 39: One commentor suggested that the rule be 
amended to provide that no more than one net client hunting use 
expansion application be submitted within a twelve~month 
period. 
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RESPONSE: The Board rejects the comment simply because 
the Board does not have authority to limit the number of 
applications an outfitter may feel is necessary. 

BOARD OF OUTFITTERS 
ROBIN CUNNINGHAM, CHAIRMAN 

PUTY DIRECTOR 
COMMERCE 

RULE REVIEWER 

Certified to the Secretary of State, August 17, 1998. 
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees, 
continuing education and unpro­
fessional conduct 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.59.506 FEES, 8.59.601 
CONTINUING EDUCATION 
REQUIREMENTS AND 8.59.702 
UNPROFESSIONAL CONDUCT 

1. On June 25, 1998, the Board of Respiratory Care 
Practitioners published a notice of proposed amendment of the 
above-stated rules at page 1553, 1998 Montana Administrative 
Register, issue number 12. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF RESPIRATORY CARE 
PRACTITIONERS 
RICH LUNDY, CHAIRMAN 

BY: d/lt_l 7t (/S(IJ) 7 

""ANN=I~E=-=M7.--=B"'"AR=T"'OS;:;-, -:C:;;H"'"'I;-;E;-;:F;--;:;C::::::O;-;UN""S""'E"'L,-­
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 17, 1998. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of Rule I (12.3.126), Rule II 
(12.3.127), and Rule III 
(12.3.128) concerning angler 
education events. 

TO: All Interested Persons. 

NOTICE OF ADOPTION 
OF RULES 

1. On March 12, 1998, The Montana Department of Fish, 
Wildlife and Parks (department) published notice of the proposed 
adoption of the above-captioned rules at page 626, 1998 Montana 
Administrative Register, issue number 5. 

2. No comments were received regarding the adoption of 
these rules. However, the department is making certain changes 
to the proposed rules to comport with its experience to date in 
handling angler education events. 

3. The department has adopted the rules as proposed with 
the following changes from the original proposal. Matter to be 
added is underlined. Matter to be deleted is interlined. 

RULE I (ARM 12.3 126) CRITERIA AND PROCEDURE FOR AEE~ 
OF ANGLER EDUCATION EVENTS AND ACTIVITIES (1) A participant in 
an angler educational event or activity that is approved by the 
department in accordance with this rule may fish without the 
otherwise required fishing license while participating in the 
event on the specified body of water. 

(2) To be approved by the department as an angler 
education event or activity for which fishing licenses are not 
required, the event or activity must meet the following 
criteria: 

(a) through (c) remain as proposed. 
(d) the event must not be a part of a profit-making event 

or activity except that a service organization or other non­
profit entity may conduct an event as a part of a fund raising 
activity; 

(e) through (f) remain as proposed. 

AUTH: 87-2-808, MCA IMP: 87-2-BOB, MCA 

RULE II (ARM 12,3 127) PROCEDURE FOR ANGLER APPLICATIONS 
AND EVENTS (1) The department will review an application 
for an angler education event or activity as follows: 

(a) an application for approval of an angler education 
event must be submitted to the department's state angler 
education coordinator in Helena at least 3B clays sufficiently 
prior to the date of the event to allow the department time to 
reyiew the application. The application must be in writing, and 
must include the date, time, and location of the proposed event 
and must demonstrate that the event meets the criteria of i\RM 
12.3.126; 
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(b) through (d) remain as proposed. 
(2) A person conducting an approved angler education event 

must have the written approval of the department available at 
the location of the event. The applicant must keep a written 
record of attendees and participation in the event and submit a 
copy of the record to the department's angler education 
coordinator within 15 days of the conclusion of the event. A 
person who fails to provide the report will not be approved for 
another angler education event until the report is filed. 

AUTH: 87-2-BOB, MCA IMP: 87-2-808, MCA 

RULE III (ARM 12.6 128) TRAINING AND CERTIFICATION OF 
VOLUNTEERS (1) through(2){c) remain as proposed. 

AUTH: 87-2-808, MCA IMP: 87-2 808, MCA 

fi~LE R:.JI EWER 

lJt;1JiW z_ ~-
Curtis E. Larsen 

DEPARTMENT OF FISH, WILDLIFE 

~AND_~~:ct ~\)'w:-
Patrick J. Gr~ham~Diector 

Certified to the Secretary of State on August 17, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the transfer 
of rules 11.4.101, 11.4.102, 
11.5.105 through 11.5.108, 
11.4.111, 11.4.112, 11.4.115, 
11.4.116, 11.4.119, 11.4.120, 
11.4.121, 11.4.123, 11.4.125, 
11.4.127, 11.4.128, 11.4.301 
through 11.2.306 pertaining to 
aging services 

NOTICE OF TRANSFER 

TO: All Interested Persons 

1. Pursuant to Chapter 546, Laws of Montana 1995, effective 
July 1, 1995, aging services is transferred from the Department of 
Family Services to the Department of Public Health and Human 
Services. In order to implement that legislation, rules 11.4.101, 
11.4.102, 11.5.105 through 11.5.108, 11.4.111, 11.4.112, 11.4.115, 
11.4.116, 11.4.119, 11.4.120, 11.4.121, 11.4.123, 11.4.125, 
11.4.127, 11.4.128, 11.4.301 through 11.2.306, are transferred to 
the Department of Public Health and Human Services ARM Title 37, 
Chapter 41. 

2. The Department of Public Health and Human Services has 
determined that the transferred rules will be numbered as follows: 

OLD 
11.4.101 
11.4.102 
11.4. 105 

11.4.106 
11.4. 107 
11.4. 108 
11.4.111 
11.4.112 
11.4.115 
11.4.116 
11.4.119 
11.4.120 

11.4.121 
11.4.123 
11.4.125 
11.4.127 

11.4.128 
11.4.301 
11.4.302 
11.4.303 
11.4.304 

16-8/27/98 

NEW 
37.41.101 
37.41.102 
37.41.107 

37.41.108 
37.41.109 
37.41.110 
37.41.116 
37.41.117 
37.41.118 
37.41.119 
37.41.120 
37.41.121 

37.41.122 
37.41.130 
37.41.131 
37.41.132 

37.41.133 
37.41.301 
37.41.302 
37.41.306 
37.41.307 

Purpose 
Definitions 
Designation of Planning and Service 
Areas 
Designation of Area Agencies 
Division Hearing Procedures 
Functions of Area Agency 
Area Agency Advisory Council 
Area Plan Content 
Area Plan Review 
Area Plan, Approval/Disapproval 
Area Plan, Amendment/Development 
Direct Provision of Services by an Area 
Agency 
Area Agency, Funds Termination 
Service Continuation by Division 
Contributions for services 
Provision of Congregate Nutrition 
Services 
Food Distribution Ratios 
Nutrition Services, Eligibility 
Nutrition Services, Definitions 
Nutrition Services, Food Requirements 
Nutrition Services, General Provider 
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Requirements 
Congregate Nutrition Services, Provider 
Requirements 
Home Delivered Nutrition Services, 
Provider Requirements 

3. The transfer of rules is necessary because this program 
was transferred from the Department of Family Services to the 
Department of Public Health and Human Services by the 1995 
legislature by Chapter 546, Laws of Montana 1995. 

Rule Reviewer 

/ {4,.. 
idtlrr. ~~ 

Director, Publlc Health and 
Human Services 

Certified to the Secretary of State August 17, 1998. 
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VOLUME NO. 47 OPINION NO. 16 

CITIES AND TOWNS - Appointment of nonelective officers; 
OFFICES - vacancies in office; 
OFFICES - Holding over in office; 
MONTANA CODE ANNOTATED- Sections 7-4-4102(4) (a), -4103(4) (c), 
-4111, -4303 (1)' (2)' -4602 (1). 

HELD: 1. A vacancy in the office of town 
created when the attorney holds 
expiration of the term of office. 

attorney is not 
over following 

2. A qualified town attorney lawfully holding over in the 
office continues to hold the office until the mayor 
nominates a successor and the council approves the 
appointment. 

August 12, 1998 

Mr. Jack H. Morris 
Whitehall Town Attorney 
P.O. Box 488 
Whitehall, MT 59759-0489 

Dear Mr. Morris: 

You have requested my opinion on the following question: 

May the acting town attorney, whose two-year term of 
office has expired, continue to discharge the duties 
of the office when the mayor has appointed a new town 
attorney but the town council has not approved the 
appointment? 

Your letter informs me that you have served as the acting town 
attorney for the Town of Whitehall pursuant to a two-year term 
which expired August 24, 1997. Prior to February 9, 1998, no 
successor had been appointed and you continued to serve in that 
capacity. On that date, the newly-elected mayor submitted the 
appointment of a successor to the council, which rejected the 
appointment. A dispute has now arisen as to whether you or the 
mayor's appointee is entitled to serve in the office in an 
acting capacity pending appointment and qualification of a 
successor. 

Powers of the Mayor and Council 

In a town with general powers, governmental responsibilities are 
divided between the mayor, whose powers are executive, and the 
town council, the legislative body. The mayor may nominate or 
appoint all nonelective officers but he may do so only "with the 
consent of the council." Mont. Code Ann. § 7-4-4303 (1). The 
mayor may also suspend or remove nonelective officers but, 
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again, only with the consent of the council. Mont. Code Ann. 
§ 7~4-4303 (2). 

Montana law specifically provides that the city attorney may be 
appointed by the mayor "with the advice and consent of the 
council." Mont. Code Ann. § 7-4~4102(4) (a). Similarly, the 
mayor of a town may appoint, with the "advice and consent of the 
council," other officers necessary to carry out the law. § 7-4-
4103(4) (c). The phrase "other officers" obviously would include 
a town's attorney. 

Because the statutes do not distinguish between the office of 
city attorney and the office of town attorney, there is no 
separate provision for the term of office of a town attorney. 
In the matter which gave rise to your opinion request, all 
parties have assumed that the term of office of the acting town 
attorney was two years, and that the term has expired. For 
purposes of this opinion and in order to answer your question, 
I will assume, without resolving the issue, that the office of 
"town" attorney is for a term of two years. 

Vacancies in Office 

Your question requires me to determine whether the office of 
town attorney is vacant following expiration of the term of that 
office. By statute, a city or town office is deemed vacant 
(prior to expiration of the term of office) in the event of 
death, mental illness, resignation, removal from office, and for 
similar enumerated reasons. Mont. Code Ann. § 7-4~4111. This 
statute does not provide that an off ice becomes vacant upon 
expiration of the incumbent's term of office. 

In State ex rel Na2le y, Stafford, 97 Mont. 275, 34 P.2d 372 
(1934), the Court examined similar provisions of the predecessor 
to Mont. Code Ann. § 7-4-4111. The Court held that the 
enumerated "events" which trigger a vacancy in an office are 
exclusive. Consequently, the office of one holding over pending 
appointment of a successor is not a vacant office. State ex 
rel. Nagle y Stafford, 97 Mont. at 291, 34 P.2d at 379-80. 
Montana law distinguishes between "tenure" (which is the actual 
time in office) and "term" (which is a fixed or definite time 
period). State ex rel. Racicot y District Court, 243 Mont. 
379, 386, 794 P.2d 1180, 1184 (1990). 

As discussed below, an incumbent officer is legally entitled to 
continue service or hold over until a qualified successor is 
appointed and approved as provided by law. State ex rel Olsen 
y. Swanberg, 130 Mont. 202, 209-10, 299 P.2d 446, 450-52 (1956). 
Therefore, during the tenure of the officer who is holding over, 
the office is not vacant. State ex rel. Olsen v. Swanberg, 130 
Mont. at 209-10, 299 P.2d at 450-51; State ex rel. Nagle y. 
Stafford, 97 Mont. at 291, 34 P.2d at 379-80; Chenoweth v. 
~. 31 Mont. 37, 41-42, 77 P. 299, 301 (1908). 
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Holding Oyer in Office 

In State ex rel. Sandquist y. Rogers, 93 Mont. 355, 18 P.2d 617 
(1933), the Court considered whether the city engineer was 
allowed to discharge his duties until a successor was appointed 
and qualified. In ~. the newly elected mayor twice 
attempted to nominate persons to assume the duties of city 
engineer. Both nominations were rejected by the city council. 
Rogers, the acting city engineer, was directed by the council to 
continue his duties but the mayor refused to sign warrants 
needed to pay Rogers' salary. The Court held that Rogers was 
allowed to hold his office until a successor was appointed and 
qualified. In reaching its holding, the Court followed the 
prevailing common law rule: 

The general rule of law is that an officer shall hold 
over until his successor is appointed and qualified, 
unless by the language of the statute such holding 
over is expressly or by clear implication prohibited. 

State ex rel. SandQuist y. Rogers, 93 Mont. at 362, 1B P.2d 
at 618. The rule followed in ~ is still the prevailing 
rule which is followed in a large number of states. .s.e.e_ 3 
McQuillin, Municipal Corporations § 12.110, at 529-37 (3d ed. 
1990) ' 

In State ex rel. Olsen y. Swanberg, the Court. addressed the 
governor's appointment of the chairperson of the Industrial 
Accident Board. The appointment required the approval of the 
Senate, but because the legislature was not in session when the 
appointment was made, the appointment was not approved by the 
Senate. The term of office of the acting chairperson, Swanberg, 
had expired. Nonetheless, the Court held that Swanberg (rather 
than the governor's appointee) was still the office holder. The 
Court stated: 

It follows that Mr. Swanberg holds office as a member 
and chairman of the Industrial Accident Board for the 
specific term of four years and thereafter until his 
successor has been appointed and qualified. 

State ex rel Olsen v Swanberg, 130 Moot. at 208, 299 P.2d 
at 450. 

In Dewar v City of Great Falls, 178 Mont. 21, 582 P.2d 1171 
(1978), a police officer who was charged with theft challenged 
the jurisdiction of the police commission which suspended him. 
One of the issues on appeal was whether members of the 
commission had validly held over after expiration of their terms 
and before qualification and appointment of their successors. 
The Court, holding that the members of the commission had 
validly held over after expiration of their terms, relied upon 
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the Court's decision in State ex rel Sandguist y, Rogers, 93 
Mont. at 362, 18 P.2d at 617, 

wherein it is plainly stated that every officer must 
continue to discharge the duties of his office 
although his term has expired, until his successor has 
qualified. This right is qualified only by express or 
clear implication of prohibition in the language of 
the statute. 

newar y, City of Great Falls, 178 Mont. at 24, 582 P.2d at 1173 
(citations omitted) . 

The policy underlying the common law rule is the strong public 
interest in continuing the work of important governmental 
offices when a qualified officer is holding over pending 
appointment and approval of a successor. Although the statutes 
are silent regarding the right of appointed officers to hold 
over, the present statutory scheme does not abrogate the common 
law rule or the policy underlying the rule. A prohibition 
against holding over is not clearly provided by statute and, in 
my opinion, a statutory prohibition against holding over cannot 
be implied. 

Finally, a mayor's nominee to replace a holdover town attorney 
requires council approval. The mayor's appointment is 
ineffective unless and until the nominee is approved by the 
council. Mont. Code Ann.§§ 7-4-4103(4)(c), -4303(1), -4602(1). 
In State ex rel Sandguist y. Rogers, 93 Mont. 355, 361, 18 P.2d 
617, 618 (1933), the Court stated: 

The nominees of a mayor who fail to be confirmed by a 
city council do not become effective as officers, and 
cannot assume that status until concurred in by a 
majority of the city or town council. 

See also State ex rel, Olsen v. Swanberg, 130 Mont. at 206, 299 
P.2d at 448-49. 

THEREFORE, IT IS MY OPINION: 

1. A vacancy in the off ice of town 
created when the attorney holds 
expiration of the term of office. 

attorney is not 
over following 

2. A qualified town attorney lawfully holding over in the 
office continues to hold the office until the mayor 
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nominates a successor and the council approves the 
appointment. 
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VOLUME NO. 47 OPINION NO. 17 

COMMUNITY COLLEGES Funding of community college teacher 
retirement; 
COUNTY COMMISSIONERS - Funding of community college teacher 
retirement; 
EDUCATION - Funding of community college teacher retirement; 
RETIREMENT SYSTEMS Funding of community college teacher 
retirement; 
TEACHERS - Funding of community college teacher retirement; 
MONTANA CODE ANNOTATED - Sections 19-20-602, -605, 20-9-142, 
-501, 20-15-106, -310, -311, -313. 

HELD: The board of county commissioners of a county in which 
a community college district is located may not issue 
a tax levy to fund the teachers' retirement 
obligations of the community college district against 
property which is located in the county, but not in 
the community college district. such a levy may only 
be imposed on property within the community college 
district. 

August 18, 1998 

Mr. Gerald J. Navratil 
Dawson County Attorney 
P.O. Box 1307 
Glendive, MT 59330-1307 

Dear Mr. Navratil: 

You have asked my opinion on the following question: 

May a county in which a community college is located 
issue a tax levy against property not located within 
the community college district to fund the local 
community college district's teachers' retirement 
obligation? 

The process underlying the funding of education in general, 
community college districts in particular, as well as the 
teachers' retirement system, is determined by referencing many 
different sections of Mont. Code Ann. titles 19 and 20. Thus, 
the resolution of your question necessitates the analysis and 
interpretation of many and diverse statutes. 

Each community college district is "a body corporate and a 
subdivision of the state of Montana" whose purpose is to provide 
community college instruction. Mont. Code Ann. § 20-15-101. 
Community college districts are under the superv1s1on and 
coordination of the Montana Board of Regents, and are controlled 
by an elected board of trustees. Mont. Code Ann. §§ 20-15-103, 
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-225. Community college districts may consist of several 
contiguous elementary school districts and may include more than 
one county. Mont. Code Ann. § 20-15-201. 

General funding for community college districts comes from 
several sources, including student tuition and fees, the state 
general fund, and a combination of mandatory and optional mill 
levies on the community college district. Mont. Code Ann. 
§§ 20-15-310, -311. Once the trustees have established the 
mandatory and optional mill levies, the board of county 
commissioners of each county in the community college district 
must "fix and levy the community college district tax on all the 
real and personal property of the community college district 
situated in its county." Mont. Code Ann. § 20-15-313 (emphasis 
supplied) . 

Your question focuses on a specific funding question, the 
financing of teachers • retirement obligations by a community 
college district. Teachers employed by a community college 
district "are subject to and eligible for the benefits of the 
Montana teachers' retirement system." Mont. Code Ann. § 20-15-
106. As such, they are "members" of the teachers' retirement 
system. Mont. Code Ann. § 19-20-101(9). 

The Montana Teachers' Retirement System (hereinafter referred to 
as TRS) is funded by contributions from its members and the 
employers of its members. aee Mont. Code Ann. §§ 19-20-601 to 
-621. Employers of TRS members are required to "pick up and pay 
the contributions that would be payable by the member." Those 
contributions are part of the members' earned compensation and 
must be paid out of the same source used to pay the members' 
compensation. Mont. Code Ann. § 19-20-602 (1) (a), (c). Thus, 
the members' contributions are payable by the community college 
district from the funding sources listed in Mont. Code Ann. 
§ 20-15-311. Those sources include mandatory and optional 
levies of taxes imposed solely on real and personal property 
located within the community college district. aee Mont. Code 
Ann. § 20-15-313, discussed above. 

Employers of TRS members are also responsible for making 
employer contributions to TRS's pension accumulation fund. 
Mont. Code Ann. § 19-20-605. The board of trustees of a 
community college district must budget and pay for its employer 
contributions pursuant to Mont. Code Ann. § 20-9-501. aee Mont. 
Code Ann. § 19-20-605 (2). This process leads to a mill levy 
separate and distinct from those contemplated in Mont. Code Ann. 
§ 20-15-311. 

[Montana Code Annotated § 20-9-501], however, does 
more than create a retirement fund and establish a 
reporting system. It directs the county 
superintendent to determine the "retirement fund levy 
requirement" necessary to meet the retirement fund 
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budget and then directs the county commissioners to 
"fix and set" the retirement fund levy in accordance 
with [Mont. Code Ann. § 20-9-142]. [Section 20-9-142] 
provides when the county commissioners shall levy on 
taxable property within the district. 

We think this language is sufficient to authorize the 
county commissioners to levy a special tax to finance 
community college districts' teachers' retirement fund 
contributions. 

Burlington Northern, Inc y Flathead County, 176 Mont. 9, 15, 
575 P.2d 912, 915 (1978). 

Section 20-9-501 discusses the financing of retirement funds by 
educational institutions in general. The first two subsections 
address, among other things, how trustees of school districts 
are to calculate the employer contribution due TRS. Subsection 
(3) provides the method to be used by the county superintendent 
of schools in establishing the retirement fund levy. Subsection 
(4) requires the county superintendent of schools to "total the 
net retirement fund levy requirements separately for all 
elementary school districts, all high school districts, and all 
community college districts of the county," and to report each 
of the levy requirements to the board of county commissioners. 
Mont. Code Ann. § 20-9-501(4) (a), (b). 

The board of county commissioners must then "fix and levy on all 
the taxable value of all the real and personal property within 
the district all district and county taxation required to 
finance, within the limitations provided by law, the final 
budget." Mont. Code Ann. § 20-9-142 (emphasis supplied). As 
used throughout title 20, the term "district" references 
elementary districts, high school districts, and, "whenever 
specified," community college districts. 

Section 20-9-SOl's requirement that the county superintendent 
determine each district's net retirement fund separately, 
together with the language in Mont. Code Ann. § 20-9-142 
requiring boards of county commissioners to fix and levy taxes 
on real and personal property located within a district, 
indicates the legislature's intent that levies designated for 
community college district retirement costs be limited to 
property located in the community college district, not county­
wide. This interpretation is also consistent with dicta found 
in Burlington Northern Inc v Flathead County, 176 Mont. 
at 15, 575 P.2d at 915, that "[Mont. Code Ann. § 20-9-142] 
provides when the county commissioners shall levy on taxable 
property within the district." (Emphasis supplied.) Thus, a 
board of county commissioners must limit the levying and taxing 
of retirement costs specific to a community college district to 
real and personal property located in that specific district. 
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THEREFORE, IT IS MY OPINION: 

The board of county commissioners of a county in which a 
community college district is located may not issue a tax 
levy to fund the teachers' retirement obligations of the 
community college district against property which is 
located in the county, but outside of the community college 
district. Such a levy may only be imposed on property 
within the community college district. 

yoJrh~. / 
. MAZ(;~C~ 

orney General 

jpm/mas/dm 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition for NOTICE OF PETITION FOR 
declaratory ruling on the DECLARATORY ROLING 
management of continuous infusion ) 
of epidural catheters for analgesia) 
in the obstetric setting. ) 

1. On November 5, 1998 at 8:00a.m., in the conference 
room of the Professional and Occupational Licensing Bureau, 111 
North Jackson, Arcade Building, Lower Level, Helena, Montana, 
the Board of Nursing will consider a petition for declaratory 
ruling on the management , ,f continuous infusion of epidural 
catheters for analgesia in the obstetric setting. This 
petition was originally published at page 767, 1998 Montana 
Administrative Register, issue 6. Due to an error in drafting 
the initial Notice, several interested parties were not 
notified. Therefore, the board is beginning the process, 
again. 

2. This petition is filed by Susan R. Hall, RN, BSN, 
Kathleen Harrington, RN, BSN, and Cathy Powell, RN, BSN 
(Petitioner), Staff RNs at Community Medical Center, 2827 Fort 
Missoula Rd., Missoula, MT 59804. 

3. The board recognizes the following interested parties 
identified in the petition: Diane Hangas, Assistant Vice 
President for Patient Care Services; Shelly Peterson, Maternal 
Child Care Director; Gordon Gray, M.D., Chair, Anesthesia 
Department; Gary Harvey, M.D., Chair, OB-GYN Department; Linda 
Smith, Risk Management. These individual are employed or 
otherwise associated with Community Medical Center, 2827 Fort 
Missoula Road, Missoula, Montana 59804. 

4. Petitioner relies extensively on a position statement 
prepared by the Association of Women's Health, Obstetric, and 
Neonatal Nurses (AWHONN). Accordingly, Petitioner alleges that 
the management of continuous infusion of epidural catheters for 
analgesia in the obstetric setting is not within the scope of 
practice for a licensed professional nurse unless qualified as 
a credentialed, licensed anesthesia care provider. Petitioner 
cites to section 37-8-102 (5) (b), MCA. 

Petitioner alleges that at this time, professional nurses 
at Community Medical Center are assigned approximately 9 cases 
involving management of continuous infusion epidural analgesia 
catheters in the obstetric setting each month. In discussions 
with the medical center's risk management division, 
Petitioner was advised to follow current procedure 
guidelines. Petitioner points out, however, that under the 
board's recent declaratory ruling that RNs may administer 
epidural analgesia, the board should have limited the practice 
to settings other than obstetrics. 
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5. The statute upon which Petitioner requests the 
declaratory ruling is section 37-8-102(5) (b), MCA, which 
provides: 

"Practice of professional nursing" means the 
performance for compensation of services requiring 
substantial specialized knowledge of the biological, 
physical, behavioral, psychological, and sociological 
sciences and of nursing theory as a basis for the 
nursing process. The nursing process is the 
assessment, nursing analysis, planning, nursing 
intervention, and evaluation in the promotion and 
maintenance of health; the prevention, casefinding, 
and management of illness, injury, or infirmity; and 
the restoration of optimum function. The term also 
includes administration, teaching, counseling, 
supervision, delegation, and evaluation of nursing 
practice and the administration of medications and 
treatments prescribed by physicians, advanced 
practice registered nurses, dentists, osteopaths, or 
podiatrists authorized by state law to prescribe 
medications and treatments. Each registered nurse is 
directly accountable and responsible to the consumer 
for the quality of nursing care rendered. As used in 
this subsection (5) (b): 
(i) "nursing analysis" is the identification of 
those client problems for which nursing care is 
indicated and may include referral to medical or 
community resources; 
(ii) •nursing intervention" is the implementation of 
a plan of nursing care necessary to accomplish 
defined goals. 

6. The Petitioner requests that the Board of Nursing 
declare that the management of continuous infusion of epidural 
catheters for analgesia in the obstetric setting is not within 
the scope of practice for a licensed professional nurse. 

7. Interested persons may submit their data, view, or 
arguments, either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Nursing, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., October 9, 
1998. 

8. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in the public hearing. If you desire an 
accommodation, contact the Department no later than 5:00p.m., 
November 2, 1998, to advise of the nature of the accommodation 
that you need. Please contact Dianne Wickham, RN, MN, Board 
Executive Director, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513; telephone (406) 444·2071; Montana Relay 1-
800-253-4091; TDD (406) 444-2978; facsimile (406) 444-7759. 
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Persons with disabilities who need an alternative accessible 
format of this document in order to participate in this rule­
making process should contact Dianne Wickham. 

BOARD OF NURSING 
KIM POWELL, RN, BSN, CEN 

~ 

RULE REVIEWER 

Certified to the Secretary of State, August 17, 1998. 
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NOTICE OF FQNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Adffiinistratiye Rules of Montana <ARMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules 9f Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1998. 
This table includes those rules adopted during the period July 
1, 1998 through September 30, 1998 and any proposed rule action 
that was pending during the past 6-month period. (A notice of 
adoption must be published within 6 months of the published 
notice of the proposed rule.) This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR) • 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1998, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996, 1997 and 1998 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

ADMINISTRATION. Department of. Title 2 

2.21.812 
2. 21.6401 

and other rules - Sick Leave Fund, p. 2133 
and other rules - Performance Appraisal, p. 1452 

(Public Employees' Retirement Board) 
2.43.302 and other rules - Definitions used in Rules and 

Statutes - Actuarial Data - Mailing for Non-profit 
Groups, p. 376, 920 

(State Compensation Insurance Fund) 
I & II Individual Loss Sensitive Dividend Distribution 

Plan, p. 695, 1273 

AGRICULTQRE. Department of. Title 4 

I Weed District supervisor Training, p. 811, 1913 
4.5.102 and other rules - Ranking of Weed Grant Projects -

Identifying New Noxious Weeds, p. 1986 
4.5.203 Category 2 Noxious Weeds, p. 809, 1912 
4.5.302 and other rules - Certification of Noxious Weed Seed 

Free Forage, p. 1546, 1827 
4.9.401 Wheat and Barley Assessment - Refunds, p. 807, 1696 
4.13.1001A Grain Fee Schedule, p. 698, 1276 
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STATE AUPITQR. Title 6 

I-XV 

6.6.2503 

6.6.4001 

6.6.5101 

Annuity Disclosure and Sales Illustrations, p. 382, 
2012 
and other rules - Group Health Insurance in the 
Large and Small Group Markets - Individual Health 
Insurance, p. 1, 1698, 2020 
Valuation of Securities other than those 
Specifically Referred to in Statutes, p. 47, 528 
Plan of Operation for the Small Employer Healt):l 
Reinsurance Program, p. 814, 1406 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 599, 1407 

QQMHERCE. pepartment of. Title 8 

8.63.101 

(Board of 
8.4.405 

8.4.510 

(Board of 
8.8.2802 

(Chemical 
I 
I-XVIII 

(Board of 
8.12.601 

and other rules - Passenger Tramways, p. 1960, 643 

Alternative Health Carel 
and other rules - Naturopathic Physician Continuing 
Education Requirements - Licensing by Examination -
Midwives Continuing Education Requirements - Natural 
Substances Formulary List, p. 2134, 529 
Licensure of Out-of-State Applicants, p. 515, 921 

Athletics) 
and other rules Definitions Prohibitions 
Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053 

Dependency Counselor Certification Program) 
Unprofessional Conduct, p. 1305, 1914 
Chemical Dependency Counselor Certification, 
1408 

Chiropractors) 

p. 602, 

and other rules Applications Examination 
Requirements Temporary Permit Renewals 
Unprofessional Conduct - Endorsement, p. 49, 1494 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rules- Fees - Renewal - Inactive Status -

Reactivation of License, p. 2136 

(Board of 
8.14.803 

16-B/27/98 

Cosmetologists) 
and other rules - Applications for Examination -
Temporary Permits Application of out-of-State 
Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education - Salons - Booth 
Rental Licenses - Restrictions of Temporary Permits, 
p. 1456 
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Fees Initial, Renewal, Penalty and Refund, 
p. 1226, 2163 

Blasters and Crane Operators P~ogram) 
and other rules - Construction Blasters - Hoisting 
Operators Crane Operators Boiler Engineer 
Training, p. 2149, 453, 1155 

(Board of Dentistry) 
8.16.405 and other rule Fees 

Credentials, p. 2157, 922 
Dentist Licensure by 

(Board of Horse Racing) 
8. 22.502 and other rules - Parimutuel Wagering - Annual 

License Fees - Timers - Jockeys - Trainers - General 
Requirements - Weight-Penalties and Allowances -
Exacta Betting - Requirements of Licensee - Bonus 
for Owners of Montana Breda, p. 615, 1156 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 1058, 1915 

(Board of Funeral Service) 
8.30.402 and other rules - Applications - Licensure of Out­

of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833 

(Board of 
8.32.306 
8. 32.1408 

Nursing) 
Application for Recognition, p. 1308, 2164 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy, p. 623 

(Board of Nursing Home Administrators) 
8.34.414 and other rule - Examinations - Fees, p. 2139 

(Board of Occupational Therapists) 
8.35.408 and other rule - Unprofessional Conduct - Continuing 

Education, p. 1551 

(Board of 
8.36.409 

(Board of 
I 
8.39.505 

Optometry) 
and other rules - Fees - Licensure of Out-of-State 
Applicants - Continuing Education Requirements -
Approved Programs or Courses, p. 235, 925 

Outfitters) 
Watercraft Identification, p. 2224, 740 
and other rules Outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
Qualifications - safety Provisions - Unprofessional 
Conduct, p. 816 
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Review of New Operations Plan and Proposed Expansion 
of Net Client Hunting Use under an Existing 
Operations Plan, p. 1463 

(Board of Plumbers) 
8.44.402 and other rule - Definitions - Fees, p. 1751, 2226, 

1158 

(Board of Professional Engineers and Land Surveyors) 
Establishment of a Negotiated Rulemaking Committee 
on Fire Extinguisher Systems - Need for Engineering 
Services, p. 700 
Establishment of a Negotiated Rulemaking Committee 
on Wastewater Treatment Systems Need for 
Engineering Services, p. 703 

8.48.507 Classification of Experience, p. 1504, 534 

Psychologists) (Board of 
8.52.604 and other rules 

Continuing Education 
Ethical Practice of 
Conduct, p. 57, 927 

Application Procedures 
- Unprofessional Conduct 
Psychology Unprofessional 

(Board of Radiologic Technologists) 
8.56.402 and other rules Applications 

Education Permit Application 
Unprofessional Conduct, p. 1241, 1916 

(Board of Real Estate Appraisers) 

Continuing 
Types 

8.57.407 and other rules - Qualifying Education Requirements 
for Licensed Appraisers - Residential Certification 
- General Certification - Continuing Education - Ad 
Valorem Tax Appraisal Experience, p. 238, 744 

(Board of Realty Regulation) 
8.58.411 and other rules - Fees - Continuing Education -

Unprofessional Conduct, p. 2141 
8.58.413 Reactivation of Licenses, p. 407, 1496 
8.58.419 and other rules - Grounds for License Discipline -

General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 821 

(Board of Respiratory Care Practitioners) 
8. 59.506 and other rules - Fees - Continuing Education -

Unprofessional Conduct, p. 1553 

!Board of Sanitarians) 
8.60.408 and other rules - Minimum Standards for Licensure -

Continuing Education, p. 824, 1497, 1718 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.404 and other rules Examinations Schedule of 

Supervision - Continuing Education, p. 1465, 2165 
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(Building Codes Division) 
8.70.101 and other rules - Building Codes Division, p. 1310 

and Measures Bureau) (Weights 
8.77.101 and other rules Voluntary Registration of 

Servicepersons and Service Agencies Uniform 
Regulation of National Type Evaluation, p. 517, 1498 

(Consumer Affairs Division) 
I Notice of Resale of Returned Vehicle, p. 1989 
I-XX New Motor Vehicle Warranty Act, p. 68, 746, 930 

(Banking and Financial Institutions Division) 
8.80.110 Fees for the Approval of Point-of-Sale Terminals, 

p. 1556 
8.80.307 Dollar Amounts to Which Consumer Loan Rates are to 

be Applied, p. 1558 

(State Banking Board) 
8.87.401 and other rule - Organization of the State Banking 

Board, p. 1560 

(Local Government Assistance Division) 
I Administration of the 1998 Treasure State Endowment 

Program (TSEP), p. 2228, 758, 932 
8.94.3707 and other rule - 1991 Federal Community Development 

Block Grant Program - Administration of the 1998 
Federal Community Development Block Grant Program, 
p. 2230, 751 

8.94.3714 Administration of the 1998 Federal Community 
Development Block Grant Program, p. 706 

8.94.4102 and other rule - Single Audit Act, p. 1355, 1917 

(Economic Development Division) 
8. 99.506 and other rule - Microbusiness Finance Program, 

p. 1468, 2166 

(Board of Housing) 
a .111. 402 and other rules - Reverse Annuity Mortgage (RAM) 

Loans, p. 92, 644 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 526, 933 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
10.16. 2215 and other rules - School Funding - Budgeting -

Transportation, p. 1244, 1719 

(Board of Public Education) 
10.55.602 and other rules - Content and Performance Standards 

for Reading and Mathematics, p. 1358 
10.57.204 Teacher Certification - Experience Verification, 

p. 826, 1918 
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10.57.301 

10.57.301 

10.57.401 

10.57.403 

10.57.404 

10.57.406 
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Certification Renewal Requirements, 
1919 

Teacher 
p. 836, 
Teacher 
1920 

Certification - Recency of Credit, p. 830, 

Teacher Certification - Endorsement 
p. 838, 1923 
Teacher Certification - Endorsement 
p. 832, 1922 
Teacher Certification Class 1 
Teaching Certificate, p. 834, 1924 
Teacher Certification - Administrative 
p. 840, 1925 
Teacher Certification 
Certificate, p. 409, 934 
Teacher Certification 
Certificate, p. 828, 1926 

Class 

Class 

4 

6 

Information, 

Information, 

Professional 

Certificate, 

Vocational 

Specialist 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1262, 1563 

(Montana 
I-XVI 

Historical Society) 
Procedures That State Agencies Must Follow to 
Protect Heritage Properties and Paleontological 
Remains General Procedures Which the State 
Historic Preservation Office Must Follow in 
Implementing its General Statutory Authority, 
p. 411, 2022 

FISH. WILDLIFE, AND PAEKS, Department of, Title 12 

I-III 
12.3.202 

Angler Education Events, p. 626 
Establishing a New Class of License Agent Who May 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629 

(Fish, Wildlife, and Parks Commission) 
I-IX Creating "Primitive Fishing Access Site Designation" 

Where Site Development and Maintenance are Limited, 
p. 1991 

12.6.901 Limiting the Use of Motor-propelled Water Craft on 
various Bodies of Water Within the Thompson Chain of 
Lakes Area, p. 1996 

12.6.901 Limiting the use of Motor-propelled Water Craft to 
Ten Horsepower on Lake Helena, p. 95, 1160 

ENVIRONMENTAL OQALITY, Department of. Title 17 

I & II and other rules Underground Storage Tanks 
Assessment of Administrative Penalties for 
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank 
Permits, p. 842, 1739 

I -VI CECRA - Listing, De listing and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264 
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I-IV 

I-VI 

16.2.501 
17.8.101 

17.8.220 
17.8.220 
17.8.504 

17.8.514 

17.30.201 

17.30.502 

17.30.602 

17.30.610 

17.30.716 
17.30.1022 

17.36.801 

17.38.101 

26.4.1301 
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Environmental Review) 
Water Quality - Temporary Water Standards 
Creek, Stillwater River, Fisher Creek, 
Clark's Fork of the Yellowstone River, 
1872, 2211, 1049, 2502, 534, 1636, 631 

for Daisy 
and the 

p. 1652, 

Water Quality Assessment of Administrative 
Penalties for Violations of Water Quality Act, 
p. 263, 940 
and other rule - Water Quality - Cross-connections 
in Drinking Water Supplies, p. 257, 958, 1277 
Major Facility Siting Act - Definitions, p. 279, 935 
and other rules - Air Quality - Definition of 
Volatile Organic Compounds Incorporations by 
Reference Incorporating by Reference Maximum 
Achievable Control Technology Standards for Primary 
Aluminum Reduction Plants, p. 851, 1725 
Air Quality - Settled Particulate Matter, p. 1577 
Air Quality - Settled Particulate Matter, p. 849 
and other rule - Air Quality - Application and 
Operation Fees, p. 1574 
Air Quality - Air Quality Major Open Burning Fees, 
p. 859, 1729 
Water Quality 
p. 1566 

Permit and Authorization Fees, 

Water Quality - Montana Mixing Zone - Definitions, 
p. 847 
and other rules - Water Quality - Montana surface 
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, p. 1835 
Water Quality Montana surface Water Quality 
Standards, p. 857 
Water Quality - Categorical Exclusions, p. 274, 936 
Water Quality Montana Ground Water Pollution 
Control System Requirements, p. 271, 1164 
and other rules - subdivisions - Increasing the Fees 
and Reimbursements to Local Governing Bodies, 
p. 282, 646 
and other rules - Public Water Supply - Updating 
Public Water Supply and Public Sewage System Rules, 
p. 242, 1167, 1730, 1927, 2035 
Reclamation Modification of Existing Permits, 
p. 281, 963 

TRANSPORTATION. Department of. Title 18 
I-III and other rules - Alcohol Tax Incentive Program, 

p. 2144 
I-VI Seizure of Improperly Imported Motor Fuels, p. 97, 

964 

CORRECTIONS, Department of. Title 20 

I-VII Siting and Construction Standards of Private 
Correctional Facilities in Montana, p. 1895, 172, 
1175 
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JYSTICE. Department of. Title 23 

23.5.101 

23.16.101 
23.17.108 

and other rules - Incorporate Amendments to Federal 
Regulations Pertaining to Motor Carrier and 
Commercial Motor Vehicle Safety Standards Previously 
Incorporated by Reference in current Rules - Make 
General Revisions to Clarify Scope of Rules, p. 2148 
and other rules - Public Gambling, p. 2023, 1176 
Establishment of a Tuition Fee at the Montana Law 
Enforcement Academy, p. 709, 1279 

LABOR AND INDUSTRY. Department of. Title 24 

24. 11.442 and other rule - Unemployment Insurance Benefit 
Claims, p. 2157 

24.16.9003 and other rules -Montana's Prevailing Wage Rates -
Establishing Revised Rates for Building Construction 
Services, p. 1581 

24.16. 9003 and other rule Prevailing Wage Rates 
Establishing Rates for Building Construction 
Services, p. 718, 1060, 1740 

24.21.414 Wage Rates for Certain Apprenticeship Programs, 
p. 1586 

24.21.414 Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 723 

24.28.101 and other rule - Workers' Compensation Mediation, 
p. 1061 

24.29.207 and other rules - Workers' Compensation Matters, 
p. 1064 

24.29.1425 and other rules- Hospital Rates Payable in Workers• 
Compensation Cases, p. 433, 759 

24.30.1302 Safety Standards for Coal Mines, p. 443, 760, 966 
24.33.121 and other rules - Operation of the Construction 

Contractor Registration Program, p. 1078 
24.35.111 and other rules- Independent Contractor Exemption, 

p. 1082 
24.35. 202 and other rules - Independent Contractor Central 

Unit, p. 1086 

(Workers' Compensation Court Judge) 
I Procedural Rule - Motion for Consideration, p. 1579, 

2167 
24.5.101 and other rules 

p. 711, 1281 
Workers' Compensation Court, 

(Human Rights Commission) 
I-XIV and other rules - Organization and Functions of the 

Montana Human Rights Commission, p. 1851 

LIVESTOCK, Department of. Title 32 

(Board of 
I-VI 

I-VIII 
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Livestock) 
and other rule Equine Infectious Anemia 
Importation of Animals into Montana, p. 1090 
Scrapie Quarantine Reporting Requirement 
Identification Disclosure of Information 
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Availability for Inspection - Sample Collection- -
Identification Methodology, p. 1589 
Brucellosis Vaccination(s), p. 1641, 656 
Emergency Amendment - Alteration of the Milk Pricing 
Rule as it Pertains to the Butter Fat Component, 
p. 1742 

NATURAL RESOQRCES AND CONSERVATION. Department of. Title 36 

I-IV 

I-XX 

36.24.104 

Marketing of Water at State Water Projects, p. 728, 
1415 
Financial Assistance Available Under the Drinking 
Water State Revolving Fund Act, p. 861, 1412 
Types of Bonds - Financial and Other Requirements in 
the Wastewater Revolving Fund Act, p. 102, 538 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
I Grazing of Domestic Sheep on State Tracts Within or 

Adjacent to Occupied Bighorn Ranges, p. 731, 1414 
26.2.703 and other rules - Transfer from the Department of 

State Lands Citizen Participation in Agency 
Decisions, p. 726, 1282 

26.5.101 and other rules - Transfer from the Department of 
State Lands Resource Development Division 
Establishment, Administration and Management of 
State Natural Areas, p. 761 

(Board of Oil and Gas Conservation) 
36.22.1308 Plugging and Restoration Bond, p. 636, 1745 

PUBLIC HEALTH AND HUMAN SERVICES. Department of. Title 37 

I-VI 

I-VIII 

I-XV 

I-XVIII 
I-XXI 

I-XXIII 

11.5.101 

11.6.101 

11.11.101 

11.12.101 

11.13.101 

and other rules Child Placing Agencies 
Transitional Living Programs, p. 1999 
and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. 886, 2045 
and other rules - Families Achieving Independence in 
Montana, p. 1592 
Tattoos, p. 108, 967 
and other rule - Minimum Standards for Mental Health 
Centers, p. 1556, 539 
and other rules Child Support Enforcement 
Guidelines, p. 317, 447, 2066 
and other rules - Transfer from the Department of 
Family Services - Protective Services, p. 657 
and other rules - Transfer from the Department of 
Family Services - Adoptive Services, p. 659 
and other rules - Transfer from the Department of 
Family Services Licensure of Child Placing 
Agencies, p. 661 
and other rules - Transfer from the Department of 
Family Services - Youth Care Facilities, p. 663 
and other rules - Transfer from the Department of 
Family Services Therapeutic Youth Programs, 
p. 2037 

Montana Administrative Register 16-8/27/98 



11.16.101 

16.24.414 

16.28.101 

16.32.320 
16.38.307 
20.3.201 

20.14.104 

20.14.201 

20.14.501 

46.6.102 

46.6.1601 

46.12.303 

46.12,303 

46.12.514 

46.12.1221 

46.12.3001 
46.13.101 

46.14.101 

46.14.301 

46.15.101 

46.16.305 

16-6/27/98 

and other rules - Transfer from the Department of 
Family Services - Licensure of Adult Foster Care 
Homes Community Homes for Persons with 
Developmental Disabilities - Community Homes for 
Persons with Physical Disabilities, p. 667 
Health Supervision and Maintenance for Day Care 
Centers, p. 2254, 762 
and other rules - Control of Sexually Transmitted 
Diseases, p. 1690 
Hospital Swing Beds, p. 1690 
Laboratory Fees for Clinical Analysis, p. 105, 671 
and other rules - Transfer from the Department of 
Corrections - Chemical Dependency Treatment Program, 
p. 1502 
and other rules - Transfer from the Department of 
Corrections - Mental Health Inpatient Facilities, 
p. 1505 
and other rules - Transfer from the Department of 
Corrections - Veterans' Facilities, p. 1748 
and other rules - Certification of Mental Health 
Professionals, p. 1485, 2039 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Vocational 
Rehabilitation Program, p. 2040 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Independent 
Living Services, p. 2044 
and other rules - Medicaid Coverage - Reimbursement 
of Various Medical Items and Services, p. 1470, 2168 
and other rules - Medicaid Billing and Reimbursement 
for Podiatry, Therapy, Audiology, Clinic, Family 
Planning, Organ Transplant, Optometric, Eyeglasses, 
Home and Community Speech Pathology and Audiology, 
Physician, and Mid-level Practitioner Services, 
p. 129, 676 
and other rules - Early and Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) - Private 
Duty Nursing Services, p. 1894 
and other rules - Medicaid Coverage - Reimbursement 
of Nursing Facility Services, p. 1097, 1749 
and other rules - Medicaid Eligibility, p. 1660 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Low Income 
Energy Assistance Program (LIEAP), p. 2059 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Low Income 
Weatherization Assistance Program (LIWAP), p. 2061 
and other rule Low Income Weatherization 
Assistance Program (LIWAP), p. 639, 1416 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Refugee 
Assistance, p. 2063 
and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WORC) -
Other Employment and Training Activities, p. 1676 
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46.19.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services 
Telecommunications for Persons with Disabilities, 
p. 2064 

46.30.507 Child Support Enforcement Distributions of 
Collections, p. 1395 

46.30.1605 and other rules - Child Support and Enforcement 
Services Fee Schedule, p. 310, 1777 

PQBLIC SERVICE REGULATION. Department of. Title 38 

I-VI 

I-XI 
I -XIII 

38.4.105 
38.5.1502 

Electricity Supplier Licensing and Reporting Rules, 
p. 1121, 1929 
IntraLATA Equal Access Presubscription, p. 2048, 983 
Natural Gas Utility Restructuring and Customer 
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive 
Practices - Supplier Licensing - Universal System 
Benefits, p. 2263, 1506, 1928 
and other rules - Railroads, p. 342, 1184 
and other rule - Utility to Consumer Notice of 
Proposed Tariff Changes, p. 1488 

REVENQE. Department of. Title 42 

I-IV 
42.2.601 
42.11.244 

42.11.301 

42.12.132 
42.15.507 

42.15.601 

42.17.131 
42.20.160 

42.21.113 
4:2.31.131 
42.31.331 

42.38.101 

Family Education Savings Act, p. 2175, 680 
Tax Assessment Review Process, p. 1814, 2199 
and other rules - Liquor License Transfers, p. 1139, 
2088 
and other rules Commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132 
Management Agreements, p. 1491, 2102 
and other rules Charitable Endowment Funds, 
p. 150, 1004 
and other rules - Medical Care Savings Account, 
p. 2273. 1015 
Withholding Allowances, p. 1909 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128 
Personal Property Schedules, p. 1153, 1525 
Cigarette Tax Refunds/Distributions, p. 148, 681 
Tobacco Rules - Sales from Vending Machines, p. 733, 
1417 
and other rules - Unclaimed Property, p. 1399 

SECRETARY OF STATE. Title 44 

I 

44.9.101 

Schedule of Fees for the Centralized Voter File, 
p. 735, 1283 
and other rules - Mail Ballot Elections, p. 737, 
1285 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the .Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in July 1998, appear. 
Vacancies scheduled to appear from September 1, 1998, through 
November 30, 1998, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
August 4, 1998. 

For the moat up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 

Montana Administrative Register 16-9/27/99 
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