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ISSUE NO. 15 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are found at 
the back of each register. 

Inquiries regarding the rulemaking process, including material 
found in the Montana Administrative Register and the 
Administrative Rules of Montana, may be made by calling the 
Administrative Rules Bureau at (406) 444-2055. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 
2.21.812, 2.21.814, 
2.21.821 and 2.21.822 
related to the sick leave 
fund 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
ARM 2.21.812, 2.21.814, 
2.21.821 and 2.21.822 
RELATED TO THE SICK LEAVE 
FUND 

TO: All Interested Persons. 

1. On September 11, 1998, a public hearing will be held 
at 9:00 a.m. in room 136, Mitchell Building, 125 N. Roberts 
St., Helena, Montana, to consider the proposed amendment of 
ARM 2.21.812, 2.21.814, 2.21.821 and 2.21.822 related to the 
sick leave fund. 

2. The proposed amendments provide as follows: 

2.21.812 MEMBERSHIP IN SICK LEAVE FUND (1) ~An¥ full­
time or part-time seasonal or permanent employee in a position 

designated a!l pezmanent oz seasonal of the executive, 
legislative or judicial branches of state government or of the 
Montana university system may become a participating employee 
in the sick leave fund. 

(2) remains the same. 
(a) have completed the 90-day qualifying period to take 

sicK leave, provided for in 2-18-61B~lt, MCA; 
(b) through (3) remain the same. 
(4) An employee meeting the requirementsin (2) (a c) thia 

~may enroll in the sick leave fund at any time. 
(5) through (7) remain the same. 
(Auth. 2-18-618, MCA; Imp. 2-18-618, MCA) 

2 21 814 ELIGIBILITY TO RECEIVE GRANTS FROM THE SICK 
LEAVE FUND (1) A participating employee who meets the 
eligibility requirements of pazagraph (6) of this rule may 
receive no more than a maximum of 160 hours of sick leave fund 
gun.t.s in any continuous 12-month period in grants ftont the 
sick leave fund. Leave approved for a part-time employee 
shall be prorated. The maximum allowable benefit in any 12-
month period from either grants from the fund or direct grants 
is 160 hours. 

(2) through (3) remain the same. 
(4) Participation in the sick leave fund or meeting the 

eligibility requirements of paxagraph (6) of this rule does 
not guarantee that receipt of sick leave shall be approved in 
any specific case by the agency head. 

(5) through (6) remain the same. 
(a) have met the 90-day qualifying period to take sick 

leave provided for in 2-18-618 +rt, MCA; 
(b) through (c) remain the same. 
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(d) take 5-days ~o consecutive hours of leave of absence 
without pay following exhaustion of all accrued leave and 
compensatory time; 

(e) through (8) remain the same. 
(9) An employee may request a grant from the sick leave 

fund, as provided in ARM 2.21.132 itgt, to provide "necessary 
care of or attendance to an immediate family member ... until 
other attendance can reasonably be obtained." The employee 
must meet all eligibility requirements of paragraph (6) of 
this rule. 

(Auth. 2-18-618, MCA; Imp. 2-18-618, MCA) 

2.21.821 ELIGIBILITY TO MAKE DIRECT GRANT (1) To be 
eligible to make a direct grant of sick leave, an employee 
shall have completed the 90-day qualifying period to take sick 
leave, provided for in 2-18-618 it+, MCA, and shall have a 
minimum balance of 40 hours of accrued sick leave remaining in 
the employee's account, following the contribution. The 
minimum balance for a part-time employee shall be prorated. 

(2) through (4) remain the same. 
(Auth. 2-18-618, MCA; Imp. 2-18-618, MCA) 

2.21.822 ELIGIBILITY TO RECEIVE DIRECT GRANTS (1) 
through (3) remain the same. 

(a) have met the 90-day qualifying period to take sick 
leave provided for in 2-18-618 ~. MCA; 

(b) through (c) remain the same. 
(d) take 5-days 20 consecutive hours of leave of absence 

without pay following exhaustion of all accrued leave and 
compensatory time; 

(e) through (4) remain the same. 
(5) A supervisor may approve a combination of paid sick 

leave and leave of absence without pay in a workweek, as 
provided in ARM 2.21.814 ts+. 

(6) If an employee is incapacitated and unable to apply 
for leave of absence and direct grants, another person may do 
so, as provided in ARM 2.21.814~. 

(7) An employee may receive direct grants of sick leave, 
as provided in ARM 2.21.132 +rg+, to provide "necessary care 
of or attendance to an immediate family member ... until other 
attendance can reasonably be obtained." The employee must 
meet all eligibility requirements of paragraph (3) of this 
rule. 

(Auth. 2-18-618, MCA; Imp. 2-18-618, MCA) 

3. Amendment of ARM 2.21.812, 2.21.814, 2.21.821 and 
2.21.822 is necessary due to numerous agency and employee 
requests to modify and lessen the potential financial hardship 
created by a 5 day leave without pay requirement. Minor 
editing changes are proposed to conform to the administrative 
rule style recommended by the Office of the Secretary of 
State. 

4. The State Personnel Division maintains an interested 
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persons list and sends copies of proposed rule notices to 
everyone on the list. Anyone wishing to be placed on the list 
may contact State Personnel Division's receptionist at (406) 
444-3871 or send a request to State Personnel Division, PO Box 
200127, Helena, MT 59620-0127 and ask to be placed on the 
interested persons list for proposed rule changes. Interested 
persons may also request to be placed on the list at the 
scheduled hearing. 

5. Interested persons may submit data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Kathy 
Samson, State Personnel Division, Department of 
Administration, Box 200127, Helena, Montana 59620-0127. 
Electronic responses may be sent to ksamson®mt.gov. All 
responses must be received no later than September 10, 1998. 

6. Kathy Samson, address given in paragraph 5 above, 
has been designated to preside over and conduct the hearing. 

7. Alternative accessible formats of this document will 
be provided upon request. Persons who need an alternative 
format of this rule notice, or who require some other 
reasonable accommodation in order to participate in this 
process, should contact Kathy Samson, at the address given in 
paragraph 5 above, or telephone (406)-444-3871. For those 
with a TDD, relay service is available by dialing 1-800-253-

409~ H'. 
BY:~ 

Dal Smilie 
Rule Reviewer 

-~i'=' ]9~----t-r·~ 
Lois Menzies-~ 
Director 

Certified to the Secretary of State August 3, 1998 
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BEFORE THE BOARD OF CLINICAL 
LABORATORY SCIENCE PRACTITIONERS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to fees and renewal and the 
adoption of new rules pertain­
ing to inactive status and 
reactivation of license 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 8.13.303 
FEES AND 8.13.304 RENEWAL 
AND THE ADOPTION OF NEW 
RULES I INACTIVE STATUS AND 
II REACTIVATION OF LICENSE 

NO PUBLIC HEARING CONTEMPLATED 

1. On September 12, 1998, the Board of Clinical 
Laboratory Science Practitioners proposes to adopt the above­
stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.13.303 FEES (1) through (2) (f) will remain the same. 
(gl reactivation of license fee .lll" 
Auth: Sec. 37-34-201, MCA; IM£, Sec. 37-34-201, MCA 

REkqoN: Section 37-1-134, MCA, mandates that fees must be 
commensurate with program area costs. The Board is amending 
this rule to add a fee for reactivation of inactive status 
licenses to cover administrative costs. 

"a,l3.304 RENEWAL (1) will remain the same. 
C2l Licenses will he renewed on a biennial basis every 

eyen-nuU!bered year beginning with the May L 199a renewal " 
Auth: Sec. 37-34-201, MCA; IME, Sec. 37-34-201, MCA 

REASON: This amendment is being proposed to implement senate 
Bill 598 which allows the staggered renewal dates in an effort 
to alleviate work loads. 

3. The proposed new rules will read as follows: 

'I INACTIVE STATUS (1) A licensee may place the 
licensee's license on inactive status by: 

(a) submitting a written request for inactive status; and 
(b) paying the required fee in accordance with 37-34-201, 

MCA, and ARM 8.13.303. 
(2) A licensee on inactive status has sole responsibility 

for providing the board information regarding changes in 
residency or mailing address. 
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(3) A licensee may remain on inactive status for a period 
not to exceed three years. After three years, the licensee 
shall submit a request for further inactive status or 
reactivate the license. Failure to renew an inactive status 
license or reactivate will result in termination of the 
license. The holder of a terminated license will be required 
to re-apply for licensure." 

Auth: Sec. 37·1·131, 37-34·201, MCA: 1M2, Sec. 37-1-131, 
37-34-201, MCA 

REASON: This rule is being proposed to allow licensees the 
option of placing their license on inactive status rather than 
allowing their license to lapse and require licensee to 
reapply. 

'II REACTIVATION OF LICENSE (1) For a licensee to 
reactivate a license, the licensee must: 

(a) file an updated application form and pay the required 
fee in accordance with ARM 8.13.303: 

(b) submit proof of obtaining the required continuing 
education in accordance with ARM 8.13.306, for the two-year 
period immediately preceding the submission of a reactivation 
application.· 

Auth: Sec. 37-1-131, 37-34-201, MCA; !ME, Sec. 37-1-131, 
37-34-201, MCA 

REASON: This rule is being proposed to provide licensees with 
the procedures, and the requirements for, reactivation of a 
license after having been on inactive status. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and adoptions in 
writing to the Board of Clinical Laboratory Science 
Practitioners, 111 N. Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, or by facsimile to (406) 444-1667, to be received 
no later than 5:00p.m., September 10, 1998. 

5. If a person who is directly affected by the proposed 
amendments and adoptions wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request along 
with any comments he has to the Board of Clinical Laboratory 
Science Practitioners, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile to (406) 444-1667, to be 
received no later than 5:00p.m., September 10, 1998. 

6. If the Board receives requests for a public hearing on 
the proposed amendments and adoptions from either 10 percent or 
25, whichever is less, of those persons who are directly 
affected by the proposed amendments, from the Administrative 
Code Committee of the legislature, from a governmental agency 
or subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 

MAR Notice No. 8-13-6 15-8/13/98 



-2138-

persons directly affected has been determined to be 89 based on 
the approximately 890 licensees in Montana. 

7. Persons who wish to be informed of all Board of 
Clinical Laboratory Science Practitioners administrative 
rulemaking proceedings, or other administrative proceedings, 
may be placed on a list of interested persons by advising the 
Board in writing at 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513 or by phone at (406) 444-3561. 

BOARD OF CLINICAL LABORATORY 
SCIENCE PRACTITIONERS 
JOANNE SCHNEIDER, CHAIRMAN 

~,' < ').-.L 
BY: L 4(,\..( ~ gf ' t;;d.t') 

ANNIE M. BARTO ; CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the secretary of state, August 3, 1998, 

15-8/13/98 MAR Notice No. 8-13-6 



-2139-

BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to examinations and fees 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.34.414 EXAMINATIONS 
AND 8.34.418 FEE SCHEDULE 
NO PUBEIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On September 12, 1998, the Board of Nursing Home 

Administrators proposes to amend the above-stated rules. 
2. The proposed amendment of ARM 8-34.414 will read as 

follows: (new matter underlined, deleted matter interlined) 

"8,34 414 EXAMINATIONS (1) and (2) will remain the same. 
(3) In the event of failure, the individual may retake 

the examination within the period of one year, by paying $~5T99 
).25_ •• 

Auth: Sec. 37-1-131, 37-1-134, 37-9-201, 37-9-203, 37-9-
304, MCA; lMf, Sec. 37-1-134, 37-9-201, 37-9-203, 37-9-301, 37-
9-303, 37-9-304, MCA 

REASON: This amendment will cover the examination fee charged 
to the Board by the examination service and will make it 
commensurate with program area costs. 

"8.34 418 FEE SCHEDULE (1) The examination and license 
fees shall be as follows: 

(a) application fee 
(bl examination and license fot the 

April ex~nrin~tiou 
(cl examination and licenl!le fot the 

October exa:wination 
(d) through (k) will remain the same, but will be 

renumbered (C) through (j) .• 
Auth: Sec. 37-1-131, 37-1-134, 37-9-201, 37-9-203, 37-9-

304, MCA; lM£, Sec. 37-1-134, 37-9-203, 37-9-304, MCA 

REASON: This amendment is being proposed to cover the cost of 
the examination charged to the Board by the examination service 
and to make the application fee commensurate with program area 
costs. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Nursing Home Administrators, 111 N. Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, or by facsimile to (406) 
444-1667, to be received no later than 5:00p.m., September 10, 
1998. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
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request for a hearing and submit the request along with any 
comments he has to the Board of Nursing Home Administrators, 
111 N. Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or 
by facsimile to (406) 444-1667, to be received no later than 
5:00p.m., September 10, 1998. 

5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an asso9iation having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 28 based on the 282 
licensees in Montana. 

6. Persons who wish to be informed of all Board of 
Nursing Home Administrators administrative rulemaking 
proceedings, or other administrative proceedings, may be placed 
on a list of interested persons by advising the Board in 
writing at 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513 or by phone at (406) 444-3561. 

BOARD OF NURSING HOME 
ADMINISTRATORS 
DONNA KAY JENNINGS, CHAIRMAN 

ANNIE.BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 3, 1998. 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to fees, continuing education 
and unprofessional conduct 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
OF 8,58.411 FEE SCHEDULE, 
8.58.415A CONTINUING REAL 
ESTATE EDUCATION AND 8.58.4~9 
GROUNDS FOR LICENSE DISCI­
PLINE - GENERAL PROVISIONS -
UNPROFESSIONAL CONDUCT 

1. On September 4, 1998, at 9:00a.m., a public hearing 
will be held in the Division of Professional and occupational 
Licensing Conference room, Lower Level, Arcade Building, 111 
North Jackson, Helena, Montana, to consider the proposed 
amendment of the above-stated rules. 

2. The proposed amendment of ARM 8.58.411 will read as 
follows: (new matter underlined, deleted matter interlined) 

"8.58 411 FEE SCHEDULE (1) and (2) will remain the same. 
(3) Examination fees• are payable to the national testing 

service under contract with the board. 
(a) Poz initial exalllination $4-'1 
(b) For each l!tlbseqaent examination by the ft 

!l!lllle uondnee 
(4) For each reschedttling of exalllination ft 
(5) through (24) will remain the same. 
!2Sl Late filing of annual continuing education ~· 
Auth: Sec. 37-1-131, 37-1-134, 37-51·203, 37·51-204, MCA; 

lMf, Sec. 32-1·134, 37-51-202, 37-51-204, 37-51-207, 37-51·303, 
37-51·310, 37-51-311, MCA 

REASON: Fees are charged and collected by the testing service 
under the contract with the Board of Realty Regulation. The 
fees are determined by the contract and reflect the actual cost 
of the examination. The Board does not collect or set the 
fees. The late filing of annual continuing education fee is 
commensurate with the additional administrative, 
monitoring, notification, verification and board action that 
must occur when a licensee fails to report continuing education 
requirements in the prescribed time frame. 

"8,58 415A CONTINUING REAL ESTATE EDUCATION (1) through 
(5) will remain the same. 

(6) Proof of I!II!CCe!lllftll completion mast be Zltlbndtted to 
the board with the licen!lee'l!l zenewal application at the 
conclol!lion of eoery year. 

(7) through (11) will remain the same, but will be 
renumbered (6) through (10) . 
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1111 A sworn affidavit attesting to the successful 
completion of the continuing education requirement @1St be 
Submitted to the board br December 31 of each year. Affidavits 
will be accepted until Januacy 15 without incurring the late 
filing fee Filing of an affidavit after Januacy 15 but on or 
before Februacy 15 will result in a late filing fee of $100. 
No affidavit will he accepted after Februacy 15. 

1121 A11 continuing education courses must be taken and 
couwleted within a calendar rear. Courses completed after the 
December 31 deadline but reported within the allowable 
reporting period will not he accepted. 

1131 Tbe board mar audit licensees for compliance with 
continuing education requirements. Audited licensees must 
proyide copies of completion certificates to the board as 
verification of compliance within 20 days of receipt of the 
audit request. 

1141 Failure to comply with the completion or reporting 
requirements established by the b0ard is unprofessional c0nduct 
and will result in disciplinacy action by thee board. 

(151 Affidavits will be mailed t 0 all real estate 
licensees at their last address of record. Failure to receive 
an affidavit does not eliminate the reporting reguirement. 
§ach licensee is reguired t 0 annuallr report continuing 
education.• 

Auth: Sec. 37-1-306 37-1-131, 37-51-203, 37-51-204, 
MCA; ~. Sec. 37·51-202, 37-51-203, 37-51-204, MCA 

R§ASON· This amendment is being proposed to enact annual 
continuing education reporting requirements formerly included 
in the annual renewal process. The rule establishes the 
reporting process, time frame for completion and the auditing 
of attendance to assure compliance with the continuing 
education requirement. 

"8.58.419 GROUNDS FOR LICENSE DISCIPLINE - G§NE&AL 
PROVISIONS · UNPROFESSIONAL CONDUCT (1) through (3) (ag) will 
remain the same. 

lahl Licensees must c0mply with all c0mpleti 0n and 
reporting requirements f 0 r continuing education as established 
by the board. 

(4) will remain the same.• 
Auth: sec. 37-1-306, 37-1-131, 37-1-136, 37-51-102, ~ 

~. 37-51·321, MCA; ~. Sec. 37-51-102, 37-51-201, ~ 
202, 37-51-321, 37-51-512, MCA 

REASON: This rule reiterates that non-compliance with all 
continuing education rules will be considered unprofessional 
conduct and will be grounds for license discipline. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
August 25, 1998, to advise us of the nature of the 
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accommodation that you need. Please contact Grace Berger, 
Board of Realty Regulation, 111 N. Jackson, P.O. Box 200513, 
Helena, Montana 59620·0513; telephone (406) 444·0966; Montana 
Relay 1-900·253-4091; TDD (406) 444·2978; facsimile (406) 444· 
1667. Persons with disabilities who need an alternative 
accessible format of this document in order to participate in 
this rule-making process should contact Grace Berger. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Realty Regulation, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile, number (406) 444-1667, to 
be received no later than 5:00 "p.m., September 10, 1998. 

5. R. Perry Eskridge, attorney, has been designated to 
preside over and conduct this hearing. 

6. Persons who wish to be informed of all Board of Realty 
Regulation administrative rulemaking proceedings or other 
administrative proceedings may be placed on a list of 
interested persons by advising the Board at the hearing or in 
writing to the Board at 111 North Jackson, P.O. Box 200513, · 
Helena, Montana 59620·0513 or by phone at (406) 444-0966. 

BOARD OF REALTY REGULATION 
JOHN BEAGLE, CHAIRMAN -, 

•')Jr 
BY: ( 1~ 1~· !J~J 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

"' l 
(

I I . ' \ Gi -_j_ . 
(_\A /J 'l. ) n..;r~ 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 3, 1998. 
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BEFORE THE DEPARTMENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I through I II, the 
amendment of rules 18.9.602 and 
18.9.603, and the repeal of rule 
18.9.604 concerning the Alcohol 
Tax Incentive Program. 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION, 
AMENDMENT, AND REPEAL 

1. On September 17, 1998, at 10 a.m., a public hearing 
will be held in the auditorium of the Department of 
Transportation building at 2701 Prospect Avenue, Helena, 
Montana, to consider the adoption of new rules I through III and 
the amendment and repeal of the above-listed rules. 

2. The proposed new rules provide as follows: 

RULE I QUARTERI,Y REPQ!IT.S. ( 1) The department may require 
quarterly reports from the applicant during the 18-month grace 
period to ensure alcohol implementation is on schedule. 
AUTH: 15-70-104 and 15-70-522, MCA; IMP: 15-70-512 and 15-70-
522, MCA 

REASON: This proposed rule is reasonably necessary to ensure 
that the plan as written by the alcohol tax incentive recipient 
is being accomplished. Section 15-70-522(7) (b), MCA. 

RULE II CANCELLATION OR DENIAL OF LICENSE ( 1) The 
department may cancel or deny a licence if it is discovered that 
the applicant has provided inaccurate information to the 
department. 
AUTH: 15-70-104 and 15-70-522, MCA; IMP: 15-70-511 and 15-70-
522, MCA 

REASON: This proposed rule is reasonably necessary to ensure 
that the information being provided is accurate. Section 15-70-
522 (7) (b), MCA. 

RULE III USE OF MONTANA PRODUCTS (1) The payment of the 
alcohol tax incentive will be based solely on the percentage of 
Montana products, including Montana wood or wood products, that 
are used in the production of anhydrous ethanol. 
AUTH: 15-70-522, MCA; IMP: 15-70-522, MCA 

Rf!ASON: Proposed Rule I I I is reasonably necessary to assure 
that fuel tax money being used for the alcohol tax incentive 
program is being allocated on the basis of the use of Montana 
products in the production of alcohol. Section 15-70-522(21, 
MCA. 
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3. The rules proposed to be amended provide as follows: 

18.9.602 PEFINITIONS 
(1) through (2) (a) remain the same. 
(b) "Alcohol" means anhydrous ethanol produced in Montana 

from Montana agricultural products, including Montana wood or 
wood products. or from non-Montana agricultural products when 
Montana products are not available. 

(cl "Consecutive twelve months" means state fiscal year. 
July 1 through June 30. 

-fe;-JQl "Division" means the administration division, 
department of transportation. 

(el "Written plan" means a detailed proposed business plan 
providing information that allows the department to estimate the 
alcohol incentive tax reservation of funds. 
AUTH: 15-70-522, MCA; IMP: 15-70-522, MCA 

REASON; The proposed amendments are necessary to clarify the 
start date in establishing "any consecutive 12 month period• as 
prescribed in section 15-22-522(4), MCA, to more fully define 
"alcohol" as required by section 15-70-522, MCA, and to give 
direction to a prospective producer of alcohol information as to 
the material required for the approval of the Department to 
receive the alcohol tax incentive monies. 

18.9.603 PROCESSING OF THE TAX INCENTIVE PAYMENT 
(1) through (4) remain the same. 
(5) The application must be sent to: 

Administration Division 
Department of Transportation 
2701 Prospect 
P.O. Box 201001 
Helena, MT 59620~ 

(6) 'fhl'! applications fo~ thl'! alcohol tax incentive shall 
be ptocessl'!d by Lhl'! di11ision bl'!gbmiug ou the 25th day of each 
monttr.-

(7) remains the same, but is renumbered (6) . 
+etlll The report may include an application for refund of 

the basic gasoline license tax on gasoline which was used to 
denature alcohol. The application for refund shall include: 

(a) the gallons of anhydrous alcohol which were denatured 
by the alcohol distributors; 

(b) gallons of gasoline used in denaturing; and 
(c) the total amount of refund at ~ .15 pex gal lou Qf 

gasoline tax per gallon pursuant to 15-70-521. MCA. 
~ial Original bills of ladingL or invoices~ or copies 

shall be attached to each report which contains an application 
for refund of the basic gasoline license tax on gasoline which 
was used to denature alcohol. 
AUTH: 15-70-522, MCA; IMP: 15-70-522, MCA 
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REASON; This amendment is to ensure that this section is in 
compliance with House Bill 555, deleting reference to a specific 
refund rate, and giving applicants the complete address for the 
Department. 

4. The 1997 Legislature made changes to the statutes 
dealing with tax incentives for production of alcohol. House 
Bill 555, passed and signed into law, says the Department "shall 
prescribe the rules necessary to carry out the provisions of 
this section." Section 15-70-522 (9), MCA. Department is defined 
as the "department of transportation." Section 15-70-522, MCA. 
The Department has assigned the responsibility to the 
Administration Division, Department of Transportation. 

5. Rule 18.9.604, which can be found on page 18-1133 of 
the Administrative Rules of Montana, is no longer necessary and 
is proposed to be repealed because section 15~70-522, MCA, 
provides for the payment of alcohol tax incentive. It is 
necessary to repeal ARM 18.9.604 because House Bill 555 changes 
the payment of the alcohol tax incentive from a formula to a 
fixed 30 cents per gallon for all fuel that is 100 percent 
produced from Montana products, with the amount of the tax 
incentive per gallon t·educed proportionately, based upon the 
amount of agricultural or wood products not produced in Montana 
that is used in the production of the alcohol. 
AUTH: 15-70-104, MCA; IMP: 15-70~522, MCA 

6. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to William G. 
Salisbury, Administration Division, Montana Department of 
Transportation, P.O. Box 201001, Helena, MT 59620-1001, and must 
be received no later than 5 p.m., September 17, 1998. 

7. Nick A. Rotering, Staff Attorney, Legal Unit, has been 
designated to preside over and conduct the hearing. 

8. The two bill-sponsor-notice requirements of section 2~ 
4-302, MCA, apply and have been complied with. 

9. MDT attempts to provide accommodations for any known 
disability that may interfere with a person participating in any 
service, program or activity of the Department. Alternative 
accessible formats of this documei1t will be provided upon 
request. For further information call (406) 444~7284 or T.D. 
users can call 1-800-TDD~NETT by September 3, 1998. 

10. The Department of Transportation maintains a list of 
interested persons who wish to receive notices of the rulemaking 
actions it proposes. Persons who wish to have their name added 
to the list shall make a written request which includes the name 
and mailing address of the person to receive notices and 
specifies the subject area or areas of interest of the person 
requesting notice, including, but not 1 imited to, l'Ules proposed 
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by the Administration Division, Aeronautics Division, Highways 
and Engineering Division, Maintenance Division, Motor Carrier 
Services Division, and Rail, Transit and Planning Division. 
Such written request may be mailed or delivered to the Montana 
Department of Transportation, Legal Services, P.O. Box 201001, 
Helena, MT 59620-1001, faxed to the office at (406)444-7206, or 
may be made by completing a request form at any rules hearing 
held by the Department. 

Certified to the Secretary of State August 3, 1998 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules 23.5.101 and 
23.5.102 to incorporate 
amendments to federal 
regulations pertaining to motor 
carrier and commercial motor 
vehicle safety standards 
previously incorporated by 
reference in current rules and 
to make general revisions to 
clarify scope of rules. 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING 

1. On September 3, 1998 at 10:00 a.m., a public hearing 
will be held in the conference room for the Attorney General's 
Office in the Justice Building, 215 North Sanders, Helena, 
Montana, to consider the amendment of rules 23.5.101 and 
23.5.102. 

2. The rules proposed to be amended provide as follows 
(text of rule with stricken matter interlined, new matter 
underlined> : 

23,5.101 TMNSI?ORTATION OF HAZARDOUS MATERIALS 
DEFINITIONS ( 1) ltH A commercial motor 'lfehicles, as defined in 
61 1 134, MeA, that axe vehicle or motor carrier subject to 
regulation by the department under 44-1-1005, MCA, shall comply 
with and the department does hereby adopt, by reference, the 
following federal regulations of the department of 
transportation which concern the transportation of hazardous 
materials. The regulations adopted by reference are 49 CFR part 
107, 49 CFR part 171, 49 CFR part 172, 49 CFR part 173, subiect 
to the exception provided in (2) below. 49 CFR part 177, 49 CFR 
part 178, and 49 CFR part 180. The regulations adopted may be 
found in the Code of Federal Regulations, Title 49, chapter I, 
subchapters B and C ~. a§. updated through the effective 
date of this rule July 24. 1998; they may be obtained from the 
Superintendent of Documents, u.s. Government Printing Office, 
washington, D.C. 20402. 

l2l Notwithstanding requirements for specification 
packagings in subpart F of part 173 and parts 178 and 180 of 
subchapter C of Title 49. CFR. non-specification packagjngs used 
in intrastate transportation of hazardous material may continue 
to be used for such purpose through June 30, 2000, provided: 

lsl the material is offered for transportation and 
transported in conformance with all other applicable 
requirements of this rule: 

ill the packaging is not used to transoort a flammable 
cryogenic liquid. hazardous substance, hazardous waste. or 
marine pollutant (except for gasoline) ; and 
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.kl. if a flammable liquid petroleum product is being 
transported. the capacity of a non-specification cargo tank must 
be less than 3.500 pounds (13.250 liters} and the capacity of a 
non-specification metal tank permanently secured to a transport 
vehicle must be less than 119 gallons (450 liters) and the tank 
must be protected against leakage or damage in the event of a 
turnover. 

lll The following definitions apply to the feder91 
regulations incorporated in this rule and ARM 23. 5. 102 with 
respect to the operation of a commercial motor vehicle or motor 
carrier in intr9st9te commerce; 

li!l. "Commercial motor vehicle" means any self-propelled or 
towed vehicle used on a way of this state open to the public to 
transport passengers or property when the vehicle; 

lil has a gross vehicle weight rating or gross combination 
weight rating of 26.001 or more pounds (11.804 or more 
kilograms) ; or 

.li.il. is designed to transport more than 15 passengers. 
including the driver; or 

liiil. i-;: of any size and is used in the transportation of 
materials found to be h9zardous for the purposes of the 
Haz9rdous Materials Transport9tion Act !49 U.S.C. 5101 et seq.) 
and which require the motor vehicle to be placarded under the 
Hazardous Materials Regulations (49 CFR chapter I. subchapter 
C); and 

liYl is not 9 farm vehicle. 
lhl. "Farm vehicle" means a commercial motor vehicle that 

lil controlled by a farmer and operated by the farmer or 
a person employed by the farmer as a private motor carrier of 
property; 

liil. 
.1& 
llll. 

fi..!J!!i. 

being used to transport either; 
agricultural products; or 
farm machinery. farm supplies. or both. to or from a 

(iiil not being used in the operation of a for-hire motor 
carrier; and 

liYl not c9rrying h9zardous materials of a type or quantity 
th9t requires the commercial motor vehicle to be placarded in 
accordance with 49 CFR 177. 823· 

_kl "Farmer" means any person who operates a farm or is 
directly involved in the cultivation of land, crops, or 
livestock which are: 

lil owned by th9t person; or 
liil under the direct control of that person. 
ill ~:(QSS combination weight rating (GCWRl" means the 

yalue specified by the manufacturer as the loaded weight of a 
combination (articulated) motor vehicle. In the absence of 9 
value specified by the manufacturer, GCWR will be determined py 
adding the GVWR of the power unit and the total weight of the 
towed unit and 90y load thereon. 

k.l.. "Gross vehicle weight rating (GVWRl" means the value 
specified by the m9nufacturer 9s the loaded weight of a single 
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motor vehicle. In the absence of a stated manufacturer's rated 
caoacity for a particular vehicle, GVHR will be deemed to equal 
the maximum weight limit for which the vehicle is licensed under 
Tit;le 61, chapter 10, K:.A, or the actual physical weight of the 
vehicle, 

.i.f.l "Intrastate commerce" means any trade, traff.ic, or 
transportation within the state of Montana which +s not 
de§cribed in the term "interstate commerce." as defined in 49 
CFR 390,5, 

lgl "Motor carrier" mean§ a person transporting goods or 
Pa§l!engers by 0peration of a commerical motor vehicle upon a way 
of the state open to the public. The term includes duly 
aythorized agents, officers, and representatives, as well as 
employees of the motor carrier who are respon§ible for hiring. 
sypervising. training. a§signing. 0r dispatching of drivers and 
employees concerned with tbe in§tallation, inspection and 
maintenance of motor vehicle equipment or acces§ories. 

Jhl. "Way of this §tate open to the oyblic" mean!! any 
highway, road, alley, lane. parking area or other public or 
private place adapted and fitted for pybljc travel that is in 
common use by the public, including, byt not limited to, any 
roadway available to. and passable by, except during scheduled 
period!!, extreme weather or emergency conditions, four-wheel 
standard passenger cars, and open to the general public for use 
without restrictive gates, prohibitive signs, or regulation 
other than restrictions based 0n size, weight. or class of 
vehicle registration, 

AUTH: 44-1-1005(1), MCA IMP: 44-1-1005(1), MCA 

23.5.102 FEDERAL MOTOR CARRIER SAFETY RULES AND STATE 
MODif!CAIIONS (1) All COitiliietcial molot 4ehicles, as defined in 
61 1 134, MCA, and molot caniets Any commercial motor vehicle 
or motor carrier that ate subject to regulation by the 
department under 44-1-1005, MCA, shall comply with and the 
department does hereby adopt, by reference, the following 
portions of the federal motor carrier safety regulations of the 
department of transportation, subject to the provisions of (2) 
below. The regulations adopted are 49 CFR part 382. 49 CFR part 
385, 49 CFR part 387, 49 CFR parts 390 through 399 (excluding 
subpatl II of part 3H) and Appendices B and Appendix G to 
subchapter B of chapter III, Title 49 of the Code of Federal 
Regulations, M updated through the effective date of this rule 
Jyly 24, 1998. Copies of the regulations may be obtained from 
the Superintendent of Documents, U.S. Government Printing 
Office, Washington, D.C. 20402, 

(2) The federal regulations incorporated herein by 
reference are subject to the following modifications: 

-ta-t- Pox puxposea of iutrast&te motor ca:rriex:e, subsection 
(a) of the definition of "comH!ercial Hiotor vehicle" in 49 Cf'R 
3!Hl. 5 shall be 't'estricted to those vehicles with a gross vehicle 
weight or manufacturer's rated capacity of 26, Bill pounds o:~: 
ftTU1:"e7 
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(b) Poz puqJoses of patt 385 and parts 398 thtough 399, 
the definition of "connllercial motor vehicles" in section 396.5, 
shall inclt1de vehicles used in ~ithez interstate colnhlezce """""O't 

intzaSLate CUIIIIIEICe. 
ietlftl For purposes of part 385 as applied to intrastate 

carriers, the "compliance review" will be referred to as a 
•safety fitness review." A safety fitness review may only be 
conducted by a specially trained civilian inspector authorized 
by the department to perform such reviews. 

-td+.ll2L With respect to 49 CFR 385.21, a "Motor Vehicle 
Inspection Application" prescribed by the department shall be 
used by all intrastate carriers instead of a "Motor Carrier 
Identification Report, Form MCS-150"; this report may be 
obtained from the Montana Highway Patrol/Motor Vehicle 
Inspection Bureau, 2550 Prospect, P.O. Box 201419, Helena, MT 
59620-1419. 

+ethl Part 391 is subject to the age and physical 
qualification provisions of ARM 23.3.505 and 23.3.506, for those 
individuals operating under a type 2 commercial vehicle 
opel atoz 'a endot sement driver's license and not engaged in 
"interstate commerce", as defined in 49 CFR, part 391. 

(f) 49 CPR 3!12.18 and 49 CPR 393.42 apply only to vehicles 
that ate engaged in interstate connnetce as defined in 49 Cf'R 
~ 

(g) A1ty zefetence to the fedetal highway administration, 
adndnistzatox ox Pffthl\ staff ot special agents shall be 
consideted to be a refetence to the depattmeut as applied to 
cournle:rcial motor o@hiclee aud motor carrier~ opezating 
intzastat7, and where apptopt~ate to the .cont.ext, to COiiiiiiEtcial 
motor vehiclee a11d motor cartxert~~ opexat1119 xuterstate . 

.1.Q.l For purpose of 49 CFR 395.1 (kl, the planting and 
harvesting seasons during which transportation of agricultural 
commodities or farm supplies for agricultural purposes is 
conducted shall be deemed to run from January 1 through December 
31 of each year. 
~ For purpose of 49 CFR 395.8. a person exempted from 1~ 

CFR 395.3 pursuant to the exclusion set forth in 49 CFR 395.1(k) 
must keep a daily record of the number of hours worked. No 
record of duty status must be maintained. The format of the 
daily record may be determined by the record keeper. so long as 
the format includes a provision for entry of hours worked by 
calendar day. The daily record must be retained for a period of 

6 months from initial entry date. Payroll records or time 
sheets may be used for this purpose, if they are updated on a 
daily basis. 

AUTH: 44-1-1005(1), MCA IMP: 44-1-1005(1), MCA 

3. 

(al 
The 

order to 
material 

RATIONALE: 

overview of federal rules incorporation. 
Department proposes the amendment of these rules in 
bring the rules concerning the appropriate hazardous 
and safety regulations into compliance with the most 
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recent version of applicable federal regulations. Such 
rev1s1ons will ensure minimum duplication and maximum 
coordination of enforcement effort with the federal authorities 
and compliance with program requirements for continued federal 
funding under 49 CFR Part 350, Appendix C. Periodic updating of 
state rules to conform with applicable federal regulations is 
required to ensure continued federal funding. 

This proposal also incorporates, for the first time, 49 CFR 
part 382, governing controlled substances and alcohol use and 
testing. Part 382 applies to "every person and to all employers 
of such persons who operate a commercial motor vehicle in 
commerce in any State." 49 CFR § 382.103. As such, part 382 
extends to intrastate operations, as well as interstate 
operations. By incorporating part 382, any question as to the 
department's ability to enforce its provisions against 
individual operators or motor carriers should be eliminated. 

Rules 23. 5 .101 and 23.5.102, as currently written, were 
last amended in 1995, the notice of public hearing having been 
published November 9, 1995 in the Montana Administrative 
Register, and the notice of amendment on December 21, 1995. 
Since that time, questions have been posed as to whether the 
December 21 adoption included amendments, if any, to the 
incorporated federal regulations which were published after 
November 9, 1995, but before December 21, 1995. 

To avoid similar confusion here, the department proposes to 
adopt the specified federal regulations, as amended by final 
rule adoptions published in the Federal Register on or before a 
date certain, specifically, July 24, 1998. By such proposal, 
the incorporation may include final rule adoptions with 
effective dates and/or compliance dates beyond July 24, 1998. 
For example, 49 CFR Part 393 was amended by final rule adoption 
published February 18, 1998 (63 FR 8330), however, the effective 
date of the amendment was delayed until November 16, 1998. 
Similarly, 49 CFR § 173.8 was amended on January 8, 1997, and 
September 22, 1997, via 62 FR 1208 and 62 FR 49560, and both 
amendments were given an effective date of October 1, 1997. 
That same section was again amended on February 18, 1998 [63 FR 
8140], but this time the mandatory compliance date for use of 
non-specification packagings in intrastate commerce was delayed 
until October 1, 1998. The department's intent is to 
incorporate each of these amendments with the respective 
effective dates. 

This proposal specifically incorporates any revision to the 
federal regulations by the United States department of 
transportation, federal highway administration and research and 
special programs administration, listed below: 

Federal Regisler 
Cite (Date Pub ishe~i 

63 FR 3 7454 ( 07/10/98) 

63 FR 33254 (06/18/98) 

15-8/13/98 

Effective 
l&t.e. 

10/01/98 

07/20/98 

Amended 
49 CFR Parts 

171, 172, 173, 
177, 178, 180 
387, 390, 391, 
392, 395, 396, 397 
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63 FR 24454 (05/04/96) 06/03/96 393 
63 FR 16070 (04/01/96) 10/01/96 172 
63 FR 6330 (02/18/98) 11/16/98 393 
63 FR 8140 (02/16/98) 02/18/96 173 
63 FR 1383 (01/09/98) 02/09/96 393 
62 FR 60035 (11/06/97) 11/26/97 385 
62 FR 51554 (10/01/97) 10/01/97 107, 171, 172, 173, 177 
62 FR 49939 (09/24/97) 09/24/97 387 & 390 
62 FR 49560 (09/22/97) 10/01/97 171, 173 
62 FR 44038 (08/18/97) 08/18/97 171 
62 FR 39396 (07/22/97) 10/01/97 171' 172 
62 FR 37150 ( 07 /11/97) 08/11/97 382, 391, 392 
62 FR 34667 (06/27/97) 08/07/97 171' 172 
62 FR 34415 (06/26/97) 06/26/97 107 
62 FR 30767 (06/05/97) 07/07/97 171, 172 
62 FR 29673 (06/02/97) 10/01/97 171 
62 FR 28807 (05/28/97) 05/28/97 385 

(Interim final rule) to 11/28/97 
62 FR 24690 (05/06/97) 10/01/97 171, 172, 173, 

178 
62 FR 24055 (05/02/97) 05/02/97 107 
62 FR 16707 (04/08/97) 04/08/97 387, 390, 395 
62 FR 14334 (03/26/97) 03/26/97 172, 173, 178 
62 FR 7638 (02/19/97) 02/19/97 171 

(Interim final rule) to 08/15/97 
62 FR 2970 (01/21/97) 01/21/97 107, 171 
62 FR 1293 (01/09/97) 01/09/97 382, 383, 390 
62 FR 1206 (01/08/97) 10/01/97 171' 173, 180 
62 FR 1217 (01/08/97) 10/01/97 171, 172, 173' 177 
61 FR 65958 (12/16/96) 06/01/97 171 
61 FR 5123 (10/01/96) 10/01/96 172, 173 
61 FR 51334 (10/01/96) 10/01/96 107' 171, 172, 

173, 177, 178' 180 
61 FR 50616 (09/26/96) 01/01/97 171, 172, 173' 178 
61 FR 50252 (09/25/96) 10/01/96 172, 173 
61 FR 33250 (06/26/96) 07/01/96 171, 173, 180 
61 FR 28666 (06/05/96) 10/01/96 171, 172, 173, 178 
61 FR 27166 (05/30/96) 10/01/96 171. 172, 173, 

177, 178, 180 
61 FR 26750 (05/28/96) 10/01/96 171, 173 
61 FR 25940 (05/23/96) 10/01/96 171' 173, 178 
61 FR 21084 (05/09/96) 10/01/96 107, 171, 173, 178 
61 FR 20747 (05/08/96) 06/03/96 172, 173 
61 FR 20496 (05/07/96) 397 
61 FR 18926 (04/29/96) 10/01/96 107, 171, 172 

173' 177, 178 
61 FR 14677 (04/03/96) 04/03/96 383, 395 

05/26/96 383.3(d) (3) & 
395.1(n),(o) 

61 FR 13338 (03/26/96) 03/31/96 391 
61 FR 9546 (03/08/96) 03/08/96 382. 383, 390. 

391' 392 
61 FR 7958 (02/29/96) 10/01/96 171 
61 FR 7176 (02/26/96) 05/15/96 107 
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61 FR 1842 (01/24/96) 01/24/96 382, 385, 391, 
393, 397 

(Ql Qeletion of reference to Mont. Code Ann. § 61-1-134. 
defining commercial motor vehicle. 

The current versions of 23.5.101 and 23.5.102 both ref·:,r to 
Mont. Code Ann. § 61-1-134's definition of commercial motor 
vehicle, as a means of characterizing the types of vehicles that 
are subject to regulation under Mont. Code Ann. § 44-1-1005. By 
this reference, the department unwittingly excluded combination 
vehicles with a gross combination weight rating of 26, 001 or 
more inclusive of a towed unit with a gross vehicle weight 
rating of 10,000 pounds or less. such an exclusion does not 
conform to federal requirements, and as a matter of policy, no 
distinction should be drawn between combination vehicles with 
a GCWR of 26,001 more, based on the weight of the towed unit. 
Consequently, the department proposes to remove the reference 
to Mont. Code Ann. § 61-1-134 in both rules. 

!cl Inclusion of specific definitions with respect to 
application of rules to a commercial motor vehicle or motor 
carrier operating in intrastate commerce. 

The department's proposal to affirmatively set forth the 
definition of several critical terms in the rules, as opposed to 
merely relying on definitions incorporated by reference from the 
federal regulations, is based on several factors. 

First, there is a need to recognize that, in many 
instances, the federal regulations only pertain to commercial 
motor vehicles and motor carriers operating in interstate 
commerce. These rules are intended to reach intrastate commerce 
operation of commercial motor vehicles and motor carriers. 

Additionally, these rules must conform to Montana statutes, 
to the extent that there is a difference between state law and 
federal regulations, and address those circumstances unique to 
intrastate operations in Montana. For example, Montana law does 
not require or permit the department to regulate commercial 
motor vehicles with a GVWR of 26,000 or less, unless the 
vehicles are used to transport placardable quantities of 
hazardous materials or more than 15 passengers, including the 
driver. Mont, Code Ann. § 44-1-1005(1) (c), Montana law also 
exempts farm vehicles with a gross vehicle weight in excess of 
26,001 pounds from safety regulations. Mont. Code Ann. § 44-1-
1005 (1) (b). The proposed definitions adhere to those 
restrictions. 

The proposed definitions also are adapted to meet current 
practices in terms of providing alternative means of classifying 
a commercial motor vehicle in the absence of a manufacturer's 
rated capacity. See, e.g., proposed definitions for "gross 
combination weight rating" and "gross vehicle weight rating." 
Further, the proposed definitions employ legal terms or phrases, 
such as "way of this state open to the public," with which local 
law enforcement and the public have familiarity in other 
contexts and thus, may be more descriptive and accessible than 
the term "highway• as recently defined in 49 CFR 390.5. 
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With the incorporation of state-specific definitions, 
modifications to the federal regulations, as currently set forth 
in rule 23.5.102(2) (a), (b) and (g), are no longer necessary. 

(d) Recognition of temporary exception for non-
specification packagings used in intrastate commerce. 

On January B, 1997, the research and special programs 
administration of the federal department of transportation 
published a final rule which amended the hazardous material 
regulations to expand the scope of the regulations to all 
intrastate transportation of hazardous materials. The final 
rule permitted states to allow continued operation of non­
specification packagings used in intrastate transportation 
though September 30, 2000, so long as the practice was 
recognized by state law and otherwise met the requirements for 
the federal exception as set forth in 4 9 CFR § 173.8. The 
proposed subparagraph (2) of 23.5.101 is intended to take 
advantage of this exception. 

(e) Establishment of a planting and harvesting season with 
respect to transportation of agricultural commodities or farm 
supplies. 

Federal regulations governing hours of service of drivers 
(49 CFR part 395) except from coverage certain drivers 
transporting agricultural commodities or farm supplies for 
agricultural purposes if the transportation is conducted during 
the planting and harvesting seasons within a state. 49 CFR 
395.1(k). The determination of what constitutes a state's 
"planting and harvesting seasons" is left to the state. The 
department proposes a 365-day per year planting and harvest 
season, starting January 1 and ending December 31 of each year, 
largely due to the nature of local sugar beet operations. 

{fl Inclusion of daily record requirement for persons 
exempted from 49 CFR 395.3. 

49 CFR 395.3 establishes the maximum driving time for 
commercial motor vehicle dri vera. Drivers transporting 
agricultural commodities or farm supplies are exempted from the 
maximum driving time restriction, as long as the requirements of 
49 CFR 395.1(k) are met. The department is proposing a daily 
record requirement for these exempted drivers, in lieu of the 
more stringent record of duty status imposed under 49 CFR 395.8. 
Maintenance of a daily record will allow the department to 
generally oversee exempted operations with respect to safety of 
operations. 

4. Interested persons may present their data, views or 
arguments concerning the proposed amendments either orally or in 
writing at the hearing. Written data, views or arguments may 
also be submitted to Curt Rissman, Montana Highway Patrol, 2550 
Prospect Avenue, Helena, MT 59620-1419 or faxed to (406) 444-
4169, no later than September 10, 1998. 

5. The Department of Justice will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you desire an 
accommodation, please contact the department no later than 
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August 31, 1998, to advise it of the nature of the accommodation 
that you need. Please contact Brenda Nordlund at the Attorney 
General's Office, P.O. Box 201401, Helena, MT, telephone 
(406)444-2713 or fax (406)444-3549. 

6. Brenda Nordlund, Assistant Attorney General in the 
Legal Services Division, Justice Building, 215 North Sanders, 
Helena, Montana 59620 has been designated to preside over and 
conduct the hearing. 

7. The Department of Justice maintains a list of 
interested persons who wish to receive notices of rulemaking 
actions it proposes. Persons who wish to have their name added 
to the list shall make a written request which includes the name 
and mailing address of the person to receive notices and 
specifies the subject area or areas of interest of the person 
requesting notice, including but not limited to rules proposed 
by the Motor Vehicle Division, the Forensic Science Division, 
the Highway Patrol Division, the Fire Prevention and 
Investigation Bureau, the Division of Criminal Investigation, 
the Board of Crime Control or the Law Enforcement Academy, or 
proposed rules pertaining to certificates of public advantage 
for health care. 

Such written request may be mailed or 
Montana Attorney General's Office, Attn: 
Notice, Justice Building, 215 North Sanders, 
Helena, MT 59620-1401, faxed to the office at 
may be made by completing a request form at 
held by the department. 

delivered to the 
Interested Party 
P.O. Box 2001401, 
(406) 444-3549, or 
any rules hearing 

By: Y/£(t/Jtd ((. .•fu ''~<,t.:)/ 
ME IE A. SYMOi¢ 
(Rule Reviewer) 

Certified to the Secretary of State August 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed ) 
amendments of ARM 24.11.442, 
and 24.11.443, related to ) 
unemployment insurance benefit) 
claims ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENTS TO 
ARM 24.11.442 AND 24.11.443 

1. On September 10, 1998, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Scott Hart Building, 303 
Roberts, Helena, Montana, to consider proposed amendments to ARM 
24.11.442 and 24.11.443, related to unemployment insurance 
benefit claims. 

2. The Department of Labor and Industry will make 
reasonable accommodations for persons with disabilities who wish 
to participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 5:00 
p.m., September 4, 1998, to advise us of the nature of the 
accommodation that you need. Please contact Jon Moe, 
Unemployment Insurance Division, Department of Labor and 
Industry, P.O. Box 1728, Helena, MT 59624-1728; telephone 
(406) 444-3783; TTY (406) 444-0532; fax (406) 444-2699. An 
alternative accessible format of this Notice of Public Hearing 
for any person needing it to participate in this rule-making 
action is available upon request. 

3. The Department of Labor and Industry proposes to amend 
the rules as follows: (new matter underlined, deleted matter 
interlined) 

24.11 442 INITIAL MQNETARY DETERMINATION--WAGES--REVISIONS 
(1) After filing a claim, a claimant will receive an 

initial monetary determination stating whether the claimant has 
sufficient wages to qualify for benefits. 

(2) The initial monetary determination informs the 
claimant of: 

(a) the department's records of claimant's base period 
employer or employers; 

(b) the amount of wages reported in the base period; 
(c) the potential amount of benefits the claimant may 

receive in the benefit year; and 
(d) the effective date of the claim. 
(3) If a claimant's wage records have not been received, 

and the department has determined that the employer is subject 
to unemployment tax, the claimant may support the claim by 
affidavit or documented evidence for the department's 
consideration in establishing the amount of base period wages. 

(4) Generally, only wages actually or constructively paid 
determine the amount of wages in the claimant's base period. 
Wages are constructively paid if they are credited to the 
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employee's account or set apart for an employee so that they may 
be drawn upon by the employee at any time, although not actually 
in the employee's possession. However, unpaid wages may be 
considered if a claimant: 

(a) completes an affidavit stating: 
(i) the name and address of any employer from whom wages 

are due; 
(iil the amount of unpaid wages; and 
(iii) the reasons why the wages have not been paid; and 
(b) provides at least one of the following: 
(i) a W-2 or 1099 form as required by the internal revenue 

service; 
(ii) a signed statement from the employer affirming the 

truth of the claimant's affidavit; 
(iii) a certified copy of the employer's schedule of 

assets and liabilities filed in a bankruptcy proceeding showing 
the unpaid wage claim; 

(iv) a certified copy of the claimant's wage claim filed 
with the department, if the department has not dismissed the 
wage claim; or 

(v) a certified copy of a decision of the department or a 
court of competent jurisdiction stating that the wages are owed 
the claimant. 

(5) The following payments are wages assignable which must 
be reported by employers on their Quarterly reports 1n 
accordance with ARM 24 11 702, but these wages can be recprded 
in the wage record of the claimant after the filing of a claim. 
if necessary in the following manner: 

(a) Payments: based apon length of employmE.nL at paid upon 
tezmination of the employment will be treated as follows. 'fhe 
atttibutable poztion of the payment will be pzozated hom the 
date of hize or fzom the beginning of the Lase period, whichevet: 
occuxa latez, thxoagh the date of separation. ftc pottion of the 
payment will be assigned past the date of s:eparation. Ho•euet, 
if the accumulated pay is $1, 666 oz less, the pay will be 
atttibuted to the quartet in which the sepazation occuxted. 
soch payments include. 

(i) accumulated vacation or sick pay made upon termination 
of employment; 

(~~~ bonus parmen~s, . , . . . 
(1x1) wages lh l1eu of not1ce, fol tezmznat:ton, d1Siii1SSal 

pay, se~etance and sepazation, oz othel similst payments. 
(b) Payment8 made foz vacation tak:en by the claimant art! 

attributable to the period covered by the payment. 
(c} Payments made fot back pay aze attlibutable to the 

pexiod of time undez dispute and aze aaaigued to the petiod 
specified by the back: pay awazd. 

(d) Payltients made foz a holiday aze attr ibatable to the 
week in which the holiday uccuxs. 

(e) Weeks of siek leave taken by the claimaut ate 
atttibatable to the period of employment when the sick l~ave ia 
~ 

lal Payments made for termination of employment generally 
known or described as severance pay, separation pay, termination 
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pay. wages in lieu qf notice. cqntinuatiqn of wages fqr a 
desisnated periqd qf time follqwing cessation qf wqrk. or other 
similar payment. and payments made under an incentive employee 
buy-gut. or similar plan deaigned to produce a general qr 
specific reduction in force by jnducing employees to leave 
yqluntarily or in lieu of involuntary termination. whether paid 
in a lump sum or incrementally oyer any period of time are 
attributable to the quarter in which the separation from wqrk 
qccurred . 

.ibl. Accrued vacation and sick leave paid at or after 
separation. other than a temporary layoff are attributable to 
the quarter in which the separation from work occurred 
~ Bonus. awards. incentives. rewards. profit sharing. 

and stqcks are attributable to the quarter the payment was 
issyed. 

J.d.l. Holiday pay is attributable tq the Quarter in which 
the holiday occurred. 

lel Payments received for accrued unused vacation sick 
leave. compensatqry time or qther similar leave when separation 
has not occurred or during periods of temporary layqff are 
attributable tq the Quarter in which the payment was issued. 

iLL Backpay and settlements. in all cases. will be 
prorated back over the time the payment represents. Only the 
pqrtion of the payment that is wages which would have been 
earned. qr wages earned and not paid. will be applied to weeks 
claimed and Quarterly wages. 

lgl, Strike pay j s attributable tq the 
was paid by the employer (ynionl . however 
clajmant the wages will be adjusted tq when 
performed) 

QUarter in which it 
upon reqqest by the 
earned (picket duty 

lhl Use of vacation or sick leaye, compensatory time or 
other similar leaye paid during the course of employment. 
including periqds qf temporary layoff. for time qff from work 
for vacation, whether voluntary or mandated. sick leave. Q.~ 
other leave with pay is attributable to the quarter in which the 
time off from work occyrred. 

lil Royalties. residual payments. and commissions are 
attributable to the quarter in which the payment was issued. 

(6) Except as provided in this rule, the initial monetary 
determination is final unless a claimant requests revision of 
the determination within 10 days after the determination was 
mailed. Upon request of the department, the claimant may be 
required to provide proof of earnings, such as check stubs, W-2 
forms, or statements from employers. 

(9) 'fhe amouut of wages may be reviaf!d after the initial 
mont!tary determination becomes final if uewly obtained •age 
information changes the claimant· s maxiumm benefit i!lliiounl by at 
least $5e.(le. 

"t8+ ill. A monetary redetermination 
claimant appeals the decision as provided in 
and 39-51-2403, MCA, within 10 days 
redetermination was mailed. 
AUTH, 39-51-3017 and 39-51-302, MCA 

is final unless a 
l!!ections 39-51-2402 
of the date the 

IMP: 39-51-2105, and 39-51-2201 through 19-51-2204, MCA 
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24.11.443 CONTINUED CLAIMS (1) After making an initial 
application for benefits in a benefit year, and in order to 
receive benefits, a claimant must file bi-weekly a continued 
claim. A contiuued claim is also known as a pay catd, a tJI 263, 
OI weekly cett:ificatiou. A claimant is reguired to file the 
continued claim via the interactive voice response (IVRl 
telephone system whjch is available for this purpose. unless it 
is determined that the claimant cannot use the IVR system. In 
those instances, the claimant will be allowed to file bi-weekly 
via a mail-in process. 

( 2) Each continued claim covers two weeks. The week 
ending dates are stated in a message on the IVR system or are 
shown on the mail-in claim. 

(3) ~ In the use of the IVR system for filina the 
continued claim, a claimant must answer each Question in order 
to certify eligibility for each week A personal identification 
number which rnust be entered by the claimant and is to be known 
only by the claimant, is considered to be the eguivalent of the 
claimant's signature For the mail-in continued claim, a 
claimant must answer each question on the claim and sign it, or 
it will be returned to the claimant for completion. 

(4) A claimant must report all earnings, except foi 
COiillilissions, in the week they were earned and not the week ~ 
~ paid. except as otherwise provided in this rule. 
Connuissions may be Lepoz ted when paid. For purposes of this 
rule. earnings are wages as defined in 39-51-201, MCA, and as 
further clarified by example in this rule. 

lal Payments made for termination of employment generally 
known or described as severance pay. separation pay termination 
pay, wages in lieu of notice. continuation of wages for a 
designated period of time following cessation of work, or other 
similar payment. and payments made yoder an incentive employee 
buy-out, or similar plan designed to produce a general or 
specific reduction in force by inducing employees to leave 
voluntarily or in liey of involuntary termination. whether paid 
in a lump sum or incrementally over any period of time. must be 
reported for the week in which the separation from w0 rk 
occurred. 

l.bl Accrued vacation and sick leave paid at 0 r after 
separation, other than a temporary layoff, myst be reported for 
the week in which the separation from w0rk 0ccyrred. 
~ Bonus. awards incentives. rewards. profit sharing, 

and stocks must be reported for the week in which the payment 
was receiyed 

l.d.l. Holiday pay and the hours paid must be reported for 
the week in which the holiday occurred 

lel Payments received for accrued unused vacation sick 
leaye, compensatory time or other similar leave when separation 
has not occurred or during periods 0 f temporary layoff must be 
reported by the clajmant on the continued claim for the week in 
which the payment was received 

lil Strike pay must be reported on the continued claim for 
the week in which picket duty was performed. 

lgl Payments for vacation or sick leave compensatory time 
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or other similar leave paid during the course of employment. 
including periods of temporary layoff. far time off from work 
for vacation. whether voluntary or mandated. sick leave. OJ; 
other leave with pay must be reported for the week during which 
the time off from work occurred. 

lhl Royalties. residyal payments. and commissions must be 
reported as earnings for the week in which the payment was 
received. The hours must be reported for the week in which the 
work was performed. 

(5) A claimant must file a continued claim with the 
department within 7 days of the last week ending date on the 
claim. The department may extend the time limit for receipt of 
continued claims if the claimant shows good cause for the delay. 
Otherwise, the department may require a claimant to reactivate 
the claim. 

(6) If a claimant files a redetermination request or an 
appeal, the claimant must also file continued claims for each 
week the redetermination or appeal is pending. 

('i') A continued claim may be filed by mail. 
AUTH: 39-51-3017 and 39-51-302, MCA 
IMP: 39-51-2101 through 39 51 23eB 39-51-2108, MCA 

ReAaQQ: There is reasonable necessity to amend ARM 24.11.442 
and ARM 24.11.443 to clarify when certain forms of payments must 
be reported by both employers and employees, with respect to the 
employer 1 s quarterly reports and the employee 1 s claims for 
benefits. The amendments are reasonably necessary to make sure 
that both employer and employee report such wages in a 
consistent manner. The Department has recently determined that 
despite the existing language, some employers and some claimants 
have misunderstood the reporting requirements. In addition, the 
Department has met with members of the Legislature, 
representatives of employer interests and representatives of 
employee interests concerning the issue of allocation of 
severance or termination pay. Following those meetings.. the 
Department has concluded that allocation of severance or 
termination pay to the quarter in which the separation occurred 
is appropriate. Such allocation is appropriate because it does 
not unduly favor either employer or employee, because it reduces 
the administrative cost of the unemployment insurance program 
for both the employer and the Department, and because it is 
consistent with the treatment of other types of similar 
payments. In addition, various types of payments have been 
added as examples, in order to advise employers and employees as 
to proper reporting of those payments. 

There is also reasonable necessity to amend ARM 24. 11.443 in 
order to clarify that the responses provided via the new 
Interactive Voice Response (IVR) telephone system have the same 
effect as a signed, mailed claim form. The IVR system has been 
recently fully implemented by the Department, and is now used 
for all but a few claims. 
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4. Interested parties may submit their data, views, or 
ar~ts, either orally or in writing, at the hearing. Written 
data, views, orarguments may also be submited to: 

Jon Moe, Bureau Chief 
Benefits Bureau 
Unemployment Insurance Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

so that they are received by not later than 5:00 p.m., 
September 17, 1998. 

5. The Department maintains a number of mailing lists of 
interested persons regarding a variety of topics. For more 
information about the mailing lists, or to have your name and 
address added to any or all of the interested persons lists, 
please contact Mark Cadwallader, Office of Legal Services, 
Department of Labor and Industry, P.O. Box 1728, Helena, MT 
59624-1728; telephone (406) 444-4493; TTY (406) 444-0532. 

6. The Department is not required to comply with the 
provisions of 2-4-302, MCA, regarding notification of the bill 
sponsor about the proposed action regarding these rules. 

7. The Department proposes to make the amendments 
effective on November 1, 1998. The Department 
reserves the right to adopt only a portion of the proposed 
changes, or to adopt some or all of the proposed changes at a 
later time. 

8. The Hearings Bureau of the Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

u~ A lwi:l 
David A. Scott 
Rule Reviewer 

Certified to the Secretary of State: August 3, 1998. 
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BBFORB THE BOARD OF COSMETOLOGISTS 
DEPAR'lmNT OF COMMERCE 

STATB OF MONTANA 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF 
8.14.814 FEES - INITIAL 
RENEWAL, PENALTY AND REFUND 

TO: All Interested Persons: 
1. On May 14, 1998, the Board of Cosmetologists published 

a notice of proposed amendment of the above-stated rule at page 
1226, 1998 Montana Administrative Register, issue number 9. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF COSMETOLOGISTS 
VERNA DUPUIS, CHAIRMAN 

BY: ~~"' hr fS cuk. 
ANNIE . BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, August 3, 1998. 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment l 
of rule pertaining to applica- ) 
tion for recognition ) 

NOTICE OF AMENDMENT OF 
8.32.306 APPLICATION FOR 
RECOGNITION 

TO: All Interested Persons: 
1. On May 28, 1998, the Board of Nursing published a 

notice of public hearing on the proposed amendment of the 
above-stated rule at page 1308, 1998 Montana Administrative 
Register, issue number 10. The hearing was held on June 25, 
1998, in Helena, Montana. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF NURSING 
RITA HARDING, RN, MN, PRESIDENT 

~~ ~ 
BY: \.,( /lh !;uJ.) 

ANNIEJM: B~TOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

UL21cr,:~ 
ANNIE M. BARTOS, RULt EVIEWER 

Certified to the Secretary of State, August 3, 1998. 
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BEFORE THE BOARD OF SPEECH-LANGUAGE 
PATHOLOGISTS AND AUDIOLOGISTS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to examin- ) 
ations - schedule of supervision) 
and continuing education ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.62.404 EXAMINATIONS -
8.62.502 SCHEDULE OF 
SUPERVISION - CONTENTS AND 
8.62.703 CONTINUING EDUCA­
TION REQUIRED - WHEN 

1. on June 11, 1998, the Board of Speech-Language 
Pathologists and Audiologists published a notice of proposed 
amendment of the above-stated rules at page 1465, 1998 Montana 
Administrative Register, issue number 11. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF SPEECH-LANGUAGE 
PATHOLOGISTS AND AUDIOLOGISTS 
LYNN HARRIS, CHAIRMAN 

BY: . EIC' ~ .-1/:1 D ~ 
PEtER BLOUKE, DIRECTOR 
DEPARTMENT OF COMMERCE 

, RULE REVIEWER 

Certified to the Secretary of State, August 3, 1998. 
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BEFORE THE ECONOMIC DEVELOPMENT DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to the 
Microbusiness Finance Program 

NOTICE OF AMENDMENT OF 
RULES 9.99.506 AND 
9.99.511 

TO: All Interested Persons: 
1. On June 11, 1999, the Economic Development Division 

published a notice of proposed amendment of the above-stated 
rules at page 1469, 1999 Montana Administrative Register, issue 
number 11. 

2. The Division has amended the rules exactly as 
proposed. 

3. No comments or testimony were received. 

ECONOMIC DEVELOPMENT DIVISION 

BY: ~~<P 1-tr 72ttk~-
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 3, 1998. 

15-8/13/98 Montana Administrative Register 



-2167-

BEFORE THE OFFICE OF THE WORKERS' COMPENSATION JUDGE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
ot Rule I, 24.5.337 

TO: All Interested Persons 

NOTICE OF ADOPTION OF A 
NEW RULE OF THE 
WORKERS' COMPENSATION COURT 

1. On June 25, 1998. the Workers' Compensation Court 
published a N:>tioe of Proposed Adoption of New Rule I (24.5.337 Motion 
For Reconsideration) at page 1579, 1998 Montana Administrative 
Register, Issue No. 12. 

2. No public hearing was held but interested parties were 
asked to submit their data, views or arguments to the court in 
writing by July 25, 1998. The court did not receive any comments 
on the proposed new rule. 

3. The Office of the Workers' Compensation Judge has 
adopted the rule as proposed. 

effective August 1~1998. 
'! ! ' 
CL7J'6Mc~) 

Clarice v. Beck, Hearing Examiner 

bJ,l_g]J_!l t 3 . 19 9 
CERTIFIED TO THE SECRETARY OF STATE 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of 46.12.303, 
46.12.502A, 46.12.505, 
46.12.508, 46.12.540, 
46.12.541, 46.12.542, 
46.12.703, 46.12.802, 
46.12.806, 46.12.1005, 
46.12.1015 and 46.12.1025 
pertaining to medicaid 
coverage and reimbursement of 
various medical items and 
services 

TO: All Interested Persons 

NOTICE OF AMENDMENT 

1. On June 11, 1998, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
46.12.303, 46.12.502A, 46.12.505, 46.12.508, 46.12.540, 
46.12.541, 46.12.542, 46.12.703, 46.12.802, 46.12.806, 
46.12.1005, 46.12.1015 and 46.12.1025 pertaining to medicaid 
coverage and reimbursement of various medical items and services 
at page 1470 of the 1998 Montana Administrative Register, issue 
number 11. 

2. The Department has amended rules 46.12.303, 46.12.505, 
46.12.508, 46.12.540, 46.12.703, 46.12.802, 46.12.806, 
46.12.1005, 46.12.1015 and 46.12.1025 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
inter! ined. 

46,12. 502A RESOURCE BASED RELATIVE VALUE SCALE (RBRVS) 
REIMBURSEMENT FOR SPECIFIED PROVIDER TYPES (1) through (7) (b) 
(iii) remain as proposed. 

(c) if neither medicare nor medicaid sets RVUs, then 
reimbursement will be by report. For services provided on or 
after July 1, 1998 August 1. 1998, the "by-report" rate is 55% 
of the provider's usual and customary charges. 

(8) through (11) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12. 541 HEARING AID SERVICES. REQUIREMENTS AND 
LIMITATIONS (1) through (3) (c) remain as proposed. 

(i) for persons over 21 years of age, the audiological 
examination results show that there is an average pure tone loss 
of at least 40 decibels over tke frequency at 590, for each of 
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the frequencies of 1, 000, 2, 000 and 3, 000 fiHertz in the eeet;­
better ear and word recognition or speech discrimination scores 
obtained at a level to ensure ~max. The following criteria 
shall apply to adults aged 21 years or older for binaural 
hearing aids: 

(3) (c) (i) (A) through (ii) remain as proposed. 
(d) the original hearing aid no longer meets tt]e needs of 

the individual. and a new hearing aid is determined to be 
medically necessary by a licensed audiologist. 

(4) through (7) remain as proposed. 
(a) the original hearing aid has been irrepairably broken 

after the 1 year warranty period or has been lost; 
(7) (b) and (c) remain as proposed. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6~113, MCA 
Sec. 22~6-101 and 53-6-141, MCA 

46.12.542 HEARING AID SERVICES, REIMBURSEMENT (1) (a) 
through (b) remain as proposed. 

(2) The provider may bill medicaid for a dispensing fee, 
as specified in the fee schedule adopted in (1) (b), in addition 
to the invoice price for the purchase of a hearing aid or aids. 
The dispensing fee covers and includes the initial ordering, 1o-fle 
fitting, 1o-fle orientation, 1o-fle counseling, two return visits for 
the services listed, and the insurance for loss or damages 
covered under a 1 year warranty. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-6~101, 53-6=11)"-;;-~d 53-6-141, MC'A 

4. The Department has thoroughly consir!c 1 ed all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT Ill: One commentor proposed the following amendments to 
the hearing aid rules. The commentor noted that similar 
provisions were included in the original draft, but omitted in 
the final version: 

ARM 46.12.541(3) (c) (i) ... of at least 40 decibels ever the 
frequency at for each of the freguencies of ... fiert~ in the 
Be&~ Hertz in the better ear. 

ARM 46.12.541(3) (c) (ii) Word recognition or 
discriminations scores. obtained at levels which 

speech 
insure 

that pb max has been reached. 

ARM 46.12.542(2) ... covers and includes 
audiometric evaluation, ordering, 1o-fle 
orientation, 1o-fle counseling ... 

the initial 
fitting, 1o-fle 

RESPONSE: The Department concurs and will adopt the suggested 

Montana Administrative Register 15~8/13/98 



-2170-

changes, except the language "initial audiometric evaluation" 
proposed for ARM 46.12.54212). Hearing aid services are 
provided by licensed hearing aid dispensers, and initial 
audiometric evaluations are provided by licensed audiologists. 
The initial audiometric evaluation need not be included in the 
hearing aid service coverage specified in ARM 46.12.541 since it 
would constitute audiometric services reimbursable under ARM 
46.12.538. 

COMMENT #2: One commentor expressed concern that the effect of 
proposed ARM 46.12.541(7) is to limit the number of hearing aids 
that will be reimbursed within a five year period to one per 
Medicaid recipient. The commentor argued that if the needs of 
the recipient change, and a different or "replacement" hearing 
aid is medically necessary, Montana Medicaid should offer the 
flexibility to provide that hearing aid to the recipient. 

The commentor also expressed concern that if a recipient 
received a Medicaid reimbursed hearing aid which was 
accidentally broken or misplaced within a five year period, the 
recipient would be forced to wait for replacement of this piece 
of assistive technology. The commentor argued that a person who 
genuinely required a device would not intentionally abuse his or 
her right to receive a replacement. 

RESPONSE: A hearing aid reimbursed by Montana Medicaid is 
required under proposed ARM 46.12.541(7) to have a one year loss 
or damage warranty. If, within the 5 years following the 
initial purchase and after the first year warranty, the hearing 
aid is lost or damaged beyond repair and the Medicaid recipient 
meets the criteria proposed in the rule, Montana Medicaid will 
reimburse the cost of a replacement hearing aid. The second 
hearing aid must also have a one year loss or damage warranty. 
The Department finds the limitation in proposed ARM 46.12.541 is 
reasonable given the requirement of a one year loss or damage 
warranty for each hearing aid reimbursed by Montana Medicaid and 
the existence of Medicaid coverage for the repair of broken 
hearing aids under ARM 46.12.541(7). 

Further, the Department consults with a licensed audiologist to 
review requests for Medicaid reimbursement for hearing aids. 
The consultant not only reviews the information as to whether 
the criteria within the rule is met but also reviews the medical 
information to assure the instrument being requested is 
appropriate for the degree of hearing loss for the individual. 
This procedure is designed to assure that the hearing aid is 
medically necessary and will accommodate any foreseeable changes 
within a five year period. 

The department agrees with the commentor that a new hearing aid 
should be available in the event an individual's hearing loss 
becomes more severe, and a new hearing aid is determined to be 
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medically necessary by a licensed audiologist. Consequently, 
the Department added new subsection (3) (d) to the rule. 

COMMENT #3: One commentor expressed approval that the proposed 
rule provides for Medicaid coverage of orthopedic shoes. 

RESPONSE: The Department acknowledges the positive comment, and 
will adopt the amendment to ARM 46.12.802 as proposed. 

COMMENT #4: One commentor suggested that the Department's 
proposed fee schedule for per diem items is extremely low. The 
commentor argued that only $9.79 of the per diem amount would be 
available to pay lodging expenses. The commentor pointed out 
this would be only a fraction of the cost of lodging in 
Montana's major population areas, where hospitals are located. 

RESPONSE: While the Department acknowledges the commentor' s 
concerns, it was not the intent of the proposed amendments of 
46.12.1005(3) to address or adjust the per-diem rates. 

6. These rule changes wi 11 be applied effective 
retroactively to August 1, 199R. Due to lack of staff, the 
Department was unable to file this notice sooner. Delayed 
publication of the rules does not have a negative impact on the 
public. 

~!·~~---·-Direct~~ Health and 
Human Services 

Certified to the Secretary of St~te August 3, 1998. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana IARMi is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM~ 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA sectinn numbers and 
ccrresponding ARM rule numbers. 

Montana Administrative Register 15-8/13/98 



-2174-

ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through March 
31, 1998. This table includes those rules adopted during the 
period April 1, 1998 through June 30, 1998 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1998, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996, 1997 and 1998 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PRQVISIQNS. Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1913, 2301 

APMINISTBATIQN. Qepartment of. Title 2 

I-VI and other rules Payroll Administration 
Decedent's Warrants, p. 1855, 2278 

2.13.201 and other rules - 9-1-1 Emergency Telephone Systems, 
p. 1691, 2178 

2.21.1412 and other rules - Employment Preference for Persons 
with Disabilities, p. 1845, 2277, 157 

2.21.3704 and other rules - Recruitment - Selection, p. 1861, 
2279 

2.21.6401 and other rules - Performance Appraisal, 1452 

(Public Employees• Retirement Board) 
I Members of Retirement Systems who may Elect Coverage 

under the Guaranteed Annual Benefit Adjustment, 
p. 1843, 2280 

.2.43.302 and other rules - Definitions used in Rules and 
Statutes - Actuarial Data - Mailing for Non-profit 
Groups, p. 376, 920 

Montana Administrative Register 15-8/13/98 



-2175-

(State Compensation Insurance Fund) 
I and other rules - Employers• Liability - Premium 

Rates, p. 1697, 158 
I&II Individual Loss Sensitive Dividend Distribution 

Plan, p. 695, 1273 

AGRICQLTURE. Department of. Title 4 

I Weed District Supervisor Training, p. 811, 1913 
4.5.102 and other rules - Ranking of Weed Grant Projects -

Identifying New Noxious Weeds, p. 1986 
4.5.203 Category 2 Noxious Weeds, .p. 809, 1912 
4. 5. 302 and other rules - Certification of Noxious Weed Seed 

Free Forage, p. 1546, 1827 
4.9.401 Wheat and Barley Assessment - Refunds, p. 807, 1696 
4.12.3801 and other rule -Grading Standards for Mustard Seed, 

p. 1869, 345 ' 
4.13.1001A Grain Fee Schedule, p. 698, 1276 
4.13.1004 and other rules - Change of Implementing Statutes, 

p. 1867, 346 

STATE AQDITOR. Title 6 

I 
I-XV 

6.6.302 

6.6.2503 

6.6.4001 

6.6.5101 

Fidelity Bond, p. 1706, 2180 
Annuity Disclosure and Sales Illustrations, p. 382, 
2012 
and other rules - Replacement of Life Insurance, 
p. 395 
and other rules - Group Health Insurance in the 
Large and Small Group Markets - Individual Health 
Insurance, p. 1, 1698, 2020 
Valuation of Securities other than those 
Specifically Referred to in Statutes, p. 47, 528 
Plan of Operation for the Small Employer Health 
Reinsurance Program, p. 814, 1406 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 599, 1407 

QQMMEBCE. Department of. Title 8 

8.63.101 

(Board of 
8.4.405 

8.4.510 

(Board of 
8.6.405 

15-8/13/98 

and other rules - Passenger Tramways, p. 1960, 643 

Alternative Health Care) 
and other rules - Naturopathic Physician Continuing 
Education Requirements - Licensing by Examination -
Midwives Continuing Education Requirements - Natural 
substances Formulary List, p. 2134, 529 
Licensure of Out-of-State Applicants, p. 515, 921 

Architects) 
and other rules Licensure. of out-of-State 
Applicants Examinations Individual Seal 
Renewals - Unprofessional Conduct - Fees - Architect 
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Partnerships - Screening Committee - Solicitation of 
Business by Architects from other States - Use of 
Title, p. 2142, 449 

Athletics) 
and other rules - Definitions - Prohibitions 
Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053 

Dependency Counselor Certification Program) 
Unprofessional Conduct, p. 1305, 1914 
Chemical Dependency Counselor Certification, 
1408 

p. 602, 

(Board of Chiropractors) 
8.12.601 and other rules Applications Examination 

Requirements Temporary Permit Renewals 
Unprofessional Conduct - Endorsement, p. 49, 1494 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rules - Fees - Renewal - Inactive Status -

Reactivation of License, p. 54 

(Board of Cosmetologists) 
8.14.401 and other rules Practice of Cosmetology 

Electrology - Manicuring - Esthetics, p. 1709, 2181, 
159 

8 .14. 803 and other rules - Applications for Examination -
Temporary Permits - Application of Out-of-state 
Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education - Salons - Booth 
Rental Licenses - Restrictions of Temporary Permits, 
p. 1456 

8.14.814 Fees - Initial, Renewal, Penalty and Refund, p. 1226 

Blasters and Crane Operators Program) (Boilers, 
8.15.103 and other rules - Construction Blasters - Hoisting 

Engineer Operators Crane Operators Boiler 
Training, p. 2149, 453, 1155 

(Board of Dentistry) 
8.16.405 and other rule Fees 

Credentials, p. 2157, 922 

(State Electrical Board) 

Dentist Licensure by 

8.18. 402 and other rules Applications General 
Responsibilities - Continuing Education - Screening 
Panel, p. 1625, 2161, 455 

(Fire Prevention Program) 
8,19.108 and other rules - Practice of Selling, Servicing or 

Installing Fire Prevention Systems, p. 2163, 458 
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Hearing Aid Dispensers) 
and other rules Traineeship Requirements and 
Standards Examinations Definitions 
Transactional Document Requirements, p. 1743, 2281 

Horse Racing) 
and other rules - Parimutuel Wagering - Annual 
License Fees - Timers - Jockeys - Trainers - General 
Requirements - Weight-Penalties and Allowances -
Exacta Betting - Requirements of Licensee - Bonus 
for OWners of Montana Breda, p. 615, 1156 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 1058, 1915 

(Board of 
8.28.414 

(Board of 
8.30.402 

(Board of 
8.32.306 
8. 32.1408 

Medical Examiners) 
and other rules - Physician Temporary Certificate -
Fee Schedule - Acupuncture - Podiatry - Nutrition 
Practice Rules, p. 1746, 2197 

Funeral Service) 
and other rules - Applications - Licensure of OUt­
of-state Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228, 1833 

Nursing) 
Application for Recognition, p. 1308 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy, p. 623 

(Board of Nursing Home Administrators) 
8.34.414A Application for Licensure, p. 1423, 161 

(Board of Occupational Therapists) 
8.35.408 and other rule - Unprofessional Conduct - Continuing 

Education, p. 1551 

(Board of 
8.36.409 

(Board of 
1 
8.39.505 

15-8/13/98 

Optometry) 
and other rules - Fees - Licensure of Out-of-State 
Applicants - Continuing Education Requirements -
Approved Programs or Courses, p. 235, 925 

Outfitters) 
Watercraft Identification, p. 2224, 740 
and other rules Outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816 
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Review of New Operations Plan and Proposed Expansion 
of Net Client Hunting Use under an Existing 
Operations Plan, p. 1463 

(Board of Pharmacy) 
8.40.404 and other rules - Fees - Internship Regulations -

Pharmacy Technicians, p. 1628, 2060, 163 

(Board of Physical Therapy Examiners) 
8 . 4 2 . 4 02 and other rules - Fees - Temporary Licenses 

continuing Education, p. 2169, 460 

(Board of Plumbers) 
8.44.402 and other rule- Definitions - Fees, p. 1751, 2226, 

1158 

(Board of Professional Engineers and Land Surveyors) 
Establishment of a Negotiated Rulemaking Committee 
on Fire Extinguisher Systems - Need for Engineering 
Services, p. 700 
Establishment of a Negotiated Rulemaking Committee 
on Wastewater Treatment Systems Need for 
Engineering Services, p. 703 

8.48.507 Classification of Experience, p. 1504, 534 

(Board of Psychologists) 
8. 52.604 and other rules 

Continuing Education 
Ethical Practice of 
Conduct, p. 57, 927 

Application Procedures 
- Unprofessional Conduct 
Psychology - Unprofessional 

(Board of Public Accountants) 
8.54.408 and other rules - Education Requirements - Fees -

Enforcement Against Licensees, p. 2172, 463 

(Board of Radiologic Technologists) 
continuing 

Types 
8.56.402 and other rules Applications 

(Board of 
8.57.407 

(Board of 
8.58.413 
8.58.419 

Education Permit Application 
Unprofessional Conduct, p. 1241, 1916 

Real Estate Appraisers) 
and other rules - Qualifying Education Requirements 
for Licensed Appraisers - Residential Certification 
- General Certification - Continuing Education - Ad 
Valorem Tax Appraisal Experience, p. 238, 744 

Realty Regulation) 
Reactivation of Licenses, p. 407, 1496 
and other rules - Grounds for License Discipline -
General Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 821 
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(Board of Respiratory Care Practitioners) 
8. 59. 506 and other rule - Fees - continuing Education -

Unprofessional Conduct, p. 1553 

(Board of Sanitarians) 
8.60.408 and other rules - Minimum Standards for Licensure -

Continuing Education, p. 824, 1497, 1718 

(Board of speech-Language Pathologists,and Audiologists) 
8.62.404 and other rules Examinations Schedule of 

Supervision - Continuing Education, p. 1465 

(Board of Veterinary Medicine) 
8.64.401 and other rules Definitions Application 

Support 

(Building 
8.70.101 
8.70.101 

(Weights 
8.77.101 

(Consumer 
I 
I-XX 
8.78.401 

(Banking 
I-VIII 

8.80.110 

8.80.307 

Requirements Temporary Permits 
Personnel, p. 1633, 464 

Codes Division) 
and other rules - Building Codes Division, p. 1310 
and other rules - Building Codes Bureau, p. 1509, 
2061, 164 

and Measures Bureau) 
and other rules Voluntary Registration of 
Servicepersons and Service Agencies Uniform 
Regulation of National Type Evaluation, p. 517, 1498 

Affairs Division) 
Notice of Resale of Returned Vehicle, p. 1989 
New Motor Vehicle Warranty Act, p. 68, 746, 930 
and other rules - Proprietary Schools, p. 2016, 165 

and Financial Institutions Division) 
Annual Fees - Examinations - Reports by the Foreign 
Capital Depositories, p. 1871, 2283 
Fees for the Approval of Point-of-Sale Terminals, 
p. 1556 
Dollar Amounts to Which Consumer Loan Rates are to 
be Applied, p. 1558 

(State Banking Board) 
I-XI Application Procedure for a Charter - Notice of 

Hearing - Grounds for Denial - Procedural Rules for 
Determination - .Procedural Rules for Discovery and 
Hearing - Application Charter Fee for the Foreign 
Capital Depositories, p. 1882, 2286 

8.87.401 and other rule - Organization of the State Banking 
Board, p. 1560 

(Local Government Assistance Division) 
I Administration of the 1998 Treasure State Endowment 

Program (TSEP), p. 2228, 758, 932 
8.94.3707 and other rule - 1991 Federal Community Development 

Block Grant Program - Administration of the 1998 
Federal Community Development Block Grant Program, 
p. 2230, 751 
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8.94.3714 Administration of the 1998 Federal Community 
Development Block Grant Program, p. 706 

8.94.4102 and other rule - Single Audit Act, p. 1355, 1917 

(Economic Development Division) 
8.99.401 and other rules - Microbusiness Advisory council -

Microbusiness Finance Program, p. 1547, 466 
8. 99. 506 and other rule - Microbusiness Finance Program, 

p. 1468 

(Board of Housing) 
8.111.402 and other rules - Reverse Annuity Mortgage (RAM) 

Loans, p. 92, 644 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 526, 933 

(Burial Preservation Board) 
I-VI Unmarked Burials within the State of Montana, 

p. 2233, 478 

EDUCAIIQN. Title 10 

(Superintendent of Public Instruction) 
10.16. 2215 and other rules - School Funding - Budgeting -

Transportation, p. 1244, 1719 

(Board of Public Education) 
10.55.602 and other rules - Content and Performance Standards 

for Reading and Mathematics, p. 1358 
10.57. 204 Teacher Certification - Experience Verification, 

p. 826, 1918 
10.57. 215 Teacher Certification Renewal Requirements, 

p. 836, 1919 
10.57.220 Teacher Certification - Recency of Credit, p. 830, 

1920 
10.57.301 Teacher Certification - Endorsement Information, 

p. 838, 1923 
10.57. 301 Teacher Certification - Endorsement Information, 

p. 832, 1922 
10.57. 301 Teacher Certification - Endorsement Information, 

p. 1962, 347 
10.57.401 Teacher Certification Class 1 Professional 

Teaching certificate, p. 834, 1924 
10.57.403 Teacher Certification - Administrative certificate, 

p. 840, 1925 
10.57.404 Teacher Certification Class 4 Vocational 

Certificate, p. 409, 934 
10.57.406 Teacher Certification Class 6 Specialist 

certificate, p. 828, 1926 
10.58.527 Teacher Certification - Areas of Permissive Special 

Competency, p. 1964, 348 
10.65.101 and other rules - Hours and Days of Instruction -

Pupil Instruction-Related Days, p. 1966, 349 
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(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1262, 1563 

(Montana Historical Society) 
I-XVI Procedures that State Agencies must Follow to 

Protect Heritage Properties and Paleontological 
Remains General Procedures which the State 
Historic Preservation Office must Follow in 
Implementing its General Statutory Authority, 
p. 411, 2022 

FISH. WILQLIFE. AND fARKS. Department'of. Title 12 

I-III 
12.3.202 

Angler Education Events, ~· 626 
Establishing a New Class of License Agent who may 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629 

(Fish, 
I 

Wildlife, and Parks Commission) 

I-VIII 

I-IX 

12.6.901 

12.6.901 

Defining Guiding Services for Use of Class B-10 and 
B-11 Licenses which are Outfitter-sponsored 
Nonresident ~ig Game COmbination Licenses, p. 1753, 
166 
Creating "Primitive Fishing Access Site Designation• 
where .Site Development and Maintenance are Limited, 
p. 423 
Creating •Primitive Fishing Access Site Designation• 
where Site Development and Maintenance are Limited, 
p. 1991 
Limiting the Use of Motor-propelled water Craft on 
Various Bodies of Water within the Thompson Chain of 
Lakes Area, p. 1996 
Limiting the Use of Motor-propelled Water Craft to 
Ten Horsepower on Lake Helena, p. 95, 1160 

ENYIRQNMENTAL OQALITY. Department of. Title 17 

I&II and other rules Underground Storage Tanks 
Assessment of Administrative Penalties for 
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank 
Permits, p. 842, 1739 

I-VI CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264 

(Board of Environmental Review) 
I Water Quality - Temporary Water Standards for Daisy 

Creek, Stillwater River, Fisher Creek, and the 
Clark',s Fork of the Yellowstone River, p. 1652, 
1872, 2211, 1049, 2502, 534, 1636, 631 

I-IV Water Quality Assessment of Administrative 
Penalties for Violations of Water Quality Act, 
p. 263, 940 
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16.2.501 
17.8.101 

17.8.220 
17.8.220 
17.8.504 

17.8.514 

17.8.1201 

17.30.201 

17.30.502 

17.30.602 

17.30.610 

17.30.716 
17.30.1022 

17.36.801 

17.38.101 

26.4.1301 
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and other rule - Water Quality - Cross-connections 
in Drinking Water Supplies, p. 257, 958, 1277 
Major Facility Siting Act - Definitions, p. 279, 935 
and other rules - Air Quality - Definition of 
Volatile Organic Compounds Incorporations by 
Reference Incorporating by Reference Maximum 
Achievable Control Technology Standards for Primary 
Aluminum Reduction Plants, p. 851, 1725 
Air Quality - Settled Particulate Matter, p. 1577 
Air Quality - Settled Particulate Matter, p. 849 
and other rule - Air Quality - Application and 
Operation Fees, p. 1574 
Air Quality - Air Quality Major Open Burning Fees, 
p. 859, 1729 
and other rules Air Quality Air Quality 
Operating Permit Program, p. 2018, 350 
Water Quality Permit and Authorization Fees, 
p. 1566 
Water Quality - Montana Mixing Zone - Definitions, 
p. 847 
and other rules - Water Quality - Montana Surface 
Water Quality Standards - Nondegradation Rules -
Ground Water Pollution Control System Rules, p. 1835 
Water Quality Montana Surface Water Quality 
Standards, p. 857 
Water Quality - categorical Exclusions, p. 274, 936 
Water Quality Montana Ground Water Pollution 
Control System Requirements, p. 271, 1164 
and other rules - Subdivisions - Increasing the Fees 
and Reimbursements to Local Governing Bodies, 
p. 282, 646 
and other rules - Public Water Supply - Updating 
Public Water Supply and Public Sewage System Rules, 
p. 242, 1167, 1730, 1927, 2035 
Reclamation - Modification of Existing Permits, 
p. 281, 963 

(Petroleum Tank Release Compensation Board) 
I Applicable Rules Governing the Operation and 

Management of Tanks Interpretation of 
75-11-308(1) (e), MCA, p. 1755, 479 

17.58.342 Eligible Reimbursement for Per Diem Expenses, 
p. 1757, 2198 

TRANSPORIATIQN. Department of. Title 18 

I-VI 

18.8.101 

18.8.509 

Seizure of Improperly Imported Motor Fuels, p. 97, 
964 
Definition of F.O.B. Factory List Price and F.O.B. 
Port-of-Entry List Price as it Relates to the Motor 
Carrier Services Program, p. 1969, 170 
and other rules - Motor Carrier Services Program, 
p. 1638, 171 
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COBRECTIQNS. Deportment of. Title 20 

I-VII 

I-X 

20.9.501 

Siting and Construction Standards of Private 
Correctional Facilit~es in Montana, p. 1895, 172, 
1175 
Siting, Establishment, and Expansion of Pre-release 
Centers or Juvenile Transition Centers in the State 
of Montana, p. 428 
and other rules - Licensure of Youth Detention 
Facilities, p. 289 

JYSTICE. Department of. Title 23 

I-VII 

23.16.101 
23.17.108 

Valuation and Taxation of Light Motor Vehicles -
Imposition of Fees in Lieu of Tax on Buses, Heavy 
Trucks, Truck Tractors and Trailers, p. 1901, 2292 
and other rules - Public Gambling, p. 2023, 1176 
Establishment of a TUition Fee at the Montana Law 
Enforcement Academy, p. 709, 1279 

LA80R AND INQUSTRY, Department of. Title 24 

24.16.9003 

24.16.9003 

24.21.414 

24.21.414 

24.28.101 

24.29.207 

24.29.1425 

24.30.102 

24.30.1302 
24.33.121 

24.35.111 

24.35.202 

(Workers• 
I 
24.5.101 

and other rules - Montana's Prevailing Wage Rates -
Establishing Revised Rates for Building Construction 
Services, p. 1581 
and other rule Prevailing Wage Rates 
Establishing Rates for Building Construction 
Services, p. 718, 1060, 1740 
Wage Rates for Certain Apprenticeship Programs, 
p. 1586 
Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 723 
and other rule - Workers' Compensation Mediation, 
p. 1061 
and other rules - Workers' Compensation Matters, 
p. 1064 
and other rules - Hospital Rates Payable in workers• 
Compensation Cases, p, 433, 759 
Occupational Safety and Health Standards for Public 
Sector Employment, p. 439 
Safety Standards for Coal Mines, p. 443, 760, 966 
and other rules - Operation of the Construction 
Contractor Registration Program, p. 1078 
and other rules - Independent Contractor Exemption, 
p. 1082 
and other rules - Independent Contractor Central 
Unit, p. 1086 

Compensation Court Judge) 
Procedural Rule - Motion for Consideration, p. 1579 
and other rules Workers' Compensation Court, 
p. 711, 1281 

(Human Rights Commission) 
I - XIV and other rules - Organi~ation and Functions of the 

Montana Human Rights Commission, p. 1851 
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LIVESTOCK. Department of. Title 32 

(Board of 
I-VI 

I-VIII 

32.3.212 
32.24.301 

Livestock) 
and other rule Equine Infectious Anemia 
Importation of Animals into Montana, p. 1090 
Scrapie - Quarantine Reporting Requirement 
Identification Disclosure of Information 
Availability for Inspection - Sample Collection -
Identification Methodology, p. 1589 
Brucellosis Vaccination(s), p. 1641, 656 
Emergency Amendment - Alteration of the Milk Pricing 
Rule as it Pertains to the Butter Fat Component, 
p. 1742 

NATQRAL RESOURCES AND CONSERYATION. Department of. Title 36 

I-IV 

I-XX 

36.24.104 

Marketing of Water at State Water Projects, p. 728, 
1415 
Financial Assistance Available Under the Drinking 
Water State Revolving Fund Act, p. 861, 1412 
Types of Bonds - Financial and Other Requirements in 
the Wastewater Revolving Fund Act, P: 102, 538 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
I Grazing of Domestic Sheep on State Tracts within or 

Adjacent to Occupied Bighorn Ranges, p. 731, 1414 
26.2.703 and other rules - Transfer from the Department of 

State Lands Citizen Participation in Agency 
Decisions, p. 726, 1282 

26.5.101 and other rules - Transfer from the Department of 
State Lands Resource Development Division 
Establishment, Administration and Management of 
State Natural Areas, p. 761 

(Board of Oil and Gas Conservation) 
36.22.1303 and other rules Well Plugging Requirement 

Plugging and Restoration Bond Financial 
Responsibility, p. 1646, 2038, 482 

36.22.1308 Plugging and Restoration Bond, p. 636, 1745 

PUBLIC HEALTH AND HUMAN SERviCES. Department of. Title 37 

Establishment of a Negotiated Rulemaking Committee 

l 

I-VI 

I-VIII 

on Bed and Breakfast Establishments, p. 1774 
Establishment of a Negotiated Rulemaking Committee 
on Guest Ranches and Outfitting and Guide 
Facilities, p. 1778 
and other rules Medicaid Outpatient Drugs, 
p. 2241, 495 
and other rules Child Placing Agencies 
Transitional Living Programs, p. 1999 
and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. 886, 2045 

Montana Administrative Register 15-8/13/98 



I-XV 

I-XVIII 
I-XXI 

I-XXI 

I-XXIII 

11.5.101 

11.5.401 

11.6.101 

11.7.105 

11.9.101 

11 .11.101 

11.12.101 

11.13 .101 

11.16.101 

16.24.414 

16.28.101 

16.32.320 
16.38.307 
20.3.201 

20.3.502 

20.14.104 

20.14.201 

20.14.501 

46.6.102 
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and other rules • Families Achieving Independence in 
Montana, p. 1592 
Tattoos, p. 108, 967 
and other rules Youth Care Facilities, 
p. 1759, 489 
and other rule - Minimum Standards for Mental Health 
centers, p. 1556, 539 
and other rules Child support Enforcement 
Guidelines, p. 317, 447, 2066 
and other rules - Transfer from the Department of 
Family Services - Protective Services, p. 657 
and other rules - Transfer from the Department of 
Family Services Supplemental Security Income 
Payments, p. 2294 
and other rules - Transfer from the Department of 
Family Services - Adoptive Services, p. 659 
and other rules - Transfer from the Department of 
Family Services - Foster Care Services, p. 2250, 488 
and other rules - Transfer from the Department of 
Family Services Residential Alcohol and Drug 
Treatment for Indigent Juveniles, p. 2295 
and other rules - Transfer from the Department of 
Family Services Licensure of Child Placing 
Agencies, p. 661 
and other rules - Transfer from the Department of 
Family Services - Youth Care Facilities, p. 663 
and other rules - Transfer from the Department of 
Family services Therapeutic Youth Programs, 
p. 2037 
and other rules - Transfer from the Department of 
Family Services - Licensure of Adult Foster Care 
Homes Community Homes for Persons with 
Developmental Disabilities - Community Homes for 
Persons with Physical Disabilities, p. 667 
Health Supervision and Maintenance for Day Care 
Centers, p. 2254, 762 
and other rules - Control of Sexually Transmitted 
Diseases, p. 1690 
Hospital Swing Beds, p. 1890 
Laboratory Fees for Clinical Analysis, p. 105, 671 
and other rules - Transfer from the Department of 
Corrections - Chemical Dependency Treatment Program, 
p. 1502 
and other rules - Chemical Dependency Educational 
Courses, p. 2040, 351 
and other rules - Transfer from the Department of 
Corrections - Mental Health Inpatient Facilities, 
p. 1505 
and other rules - Transfer from the Department of 
Corrections - Veterans' Facilities, p. 1748 
and other rules - Certification of Mental Health 
Professionals, p. 1485, 2039 
and other rules - Transfer from the Department of 
Social and Rehabilitation Services Vocational 
Rehabilitation Program, p. 2040 
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46.6.1601 and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Independent 
Living Services, p. 2044 · 

46.8.1510 Exceptions to Placement Rules for Developmental 
Disabilities Service Positions, p. 2045, 176 

46.12.303 and other rules - Medicaid Coverage - Reimbursement 
of Various Medical Items and Services, p. 1470 

46.12.303 and other rules - Medicaid Billing and Reimbursement 
for Podiatry, Therapy, Audiology, Clinic, Family 
Planning, Organ Transplant, Optometric, Eyeglasses, 
Home and Community Speech Pathology and Audiology, 
Physician, and Mid-level Practitioner Services, 
p. 129, 676 

46.12. 514 and other rules - Early and Periodic Screening, 
Diagnostic and Treatment Services (EPSDT) - Private 
Duty Nursing Services, p. 1894 

46.12.802 and other rule - Medicaid Durable Medical Equipment, 
p. 2257, 497 

46.12.1221 and other rules - Medicaid Coverage - Reimbursement 
of Nursing Facility Services, p. 1097, 1749 

46.12.3001 and other rules - Medicaid Eligibility, p. 1660 
46.13.101 and other rules - Transfer from the Department of 

Social and Rehabilitation Services - Low Income 
Energy Assistance Program, p. 2059 

46 .13. 303 and other rules - Low Income Energy Assistance, 
p. 1649, 2296 

46.14.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services - Low Income 
Weatherization Assistance Program, p. 2061 

46.14. 301 and other rule Low Income Weatherization 
Assistance Program (LIWAP), p. 639, 1416 

46.15.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services Refugee 
Assistance, p. 2063 

46.18.305 and other rules - Families Achieving Independence in 
Montana's (FAIM) Work Readiness Component (WORC) -
Other Employment and Training Activities, p. 1676 

46.19.101 and other rules - Transfer from the Department of 
Social and Rehabilitation Services 
Telecommunications for Persons with Disabilities, 
p. 2064 

46.30.507 Child Support Enforcement Distributions of 
Collections, p. 1395 

46.30.1605 and other rules - Child Support and Enforcement 
Services Fee Schedule, p. 310, 1777 

PUBLIC SERVICE REQULAIION. Department of. Title 38 

I-VI 

I-IX 

I-XI 
I-XIII 

Electricity Supplier Licensing and Reporting Rules, 
p. 1121, 1929 
Montana Interim Universal Access Program, p. 1253, 
1921, 181 
lntraLATA Equal Access Presubscription, p. 2048, 983 
Natural Gas Utility Restructuring and Customer 
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive 
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Practices - Supplier Licensing - Universal System 
Benefits, p. 2263, 1506, 1928 
and.other rules- Railroads, p. 342, 1184 
and other rules - Pipeline Safety, including Drug 
and Alcohol Testing - National Electric Safety Code, 
p. 1972, 180 
and other rule - Utility to Consumer Notice of 
Proposed Tariff Changes, p. 1488 

REVENUE· oepartment of. Title 42 

I-III 

I-IV 
42.2.601 
42.11.244 

42.11.301 

42.12.132 
42.14.102 
42.15.506 

42.15.507 

42.15.601 

42.17.131 
42.19.1203 

42.20.160 

42.21. 113 
42.31.131 
42.31.331 

42.31.401 
42.38.101 

Income Tax Credit for the Preservation of Historic 
Buildings, p. 1980, 184 
Family Education Savings Act, p. 2175, 680 
Tax Assessment Review Process, p. 1814, 2199 
and other rules - Liquor License Transfers, p. 1139, 
2088 
and other rules - commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132 
Management Agreements, p. 1491, 2102 
and other rules - Accommodation Tax, p. 1983, 182 
and other rule - Elderly Homeowner Renter Credit, 
p. 1975, 183 
and other rules Charitable Endowment Funds, 
p. 150, 1004 
and other rules - Medical Care Savings Account, 
p. 2273, 1015 
Withholding Allowances, p. 1909 
and other rules - Industrial Property Trend - New 
Industrial Property - Personal Property Trended 
Depreciation Schedules, p. 1782, 2297 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128 
Personal Property Schedules, p. 1153, 1525 
Cigarette Tax Refunds/Distributions, p. 148, 681 
Tobacco Rules - Sales from Vending Machines, p. 733, 
1417 
Emergency Telephone Service, p. 1978, 185 
and other rules - Unclaimed Property, p. 1399 

SECRETARY OF STATE. Title 44 

I 

1.2.419 

44.9.101 

Schedule of Fees for the Centralized Voter File, 
p. 735, 1283 
Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1913, 2301 
and other rules - Mail Ballot Elections, p. 737, 
1285 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts from Political Committees, 

p. 1986, 186 
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