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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action ig adopted and lists any
changes made since the proposed stage. The interpretation
gection contains the attorney general’s opinions and state
declaratory rulings. Special notices and tables are found at
the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the

Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
amendment of ARM 4.5.302, ) AMENDMENT

4.5.,307, 4.5.308, 4.5.309, )

and 4.5.316 relating to }

certification of Noxicug Weed )

Seed Free Forage. )

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On July 26, 1998, the Montana Department of
Agriculture proposes to amend ARM 4.5.302, 4.5.307, 4.5.308,
4.5.309, and 4.5.316.

2. The rules as proposed to be amended provide as follows
(new material is underlined; material to be deleted is
interlined) :

REASON: Amendment of these rules is necessary to allow for the
certification of whole grains as noxious weed seed free
forage. Also, the Noxious Weed Seed Free Forage Advisory
Council recommended that colored twine be allowed to be used
as an identification marker for baled forage. Specific rule
changes and reasons are further outlined below:

OF T These definitions apply to
all rules adopted under the Montana Noxious Weed Seed Free
Forage Act, Title 80, chapter 7, part 9, MCA.

(1) through (6) remain the same,
" ric area" n area ignat an
a c rou that requir he use o xi d
e.

AUTH: 80-7-909, MCA IMP: 80-7-903, MCA

REASON: A definition of restricted area was needed for
clarification.

4.5.307 FORAGE INSPECTION PROCEDURES (1) The following
procedures and processes will be required for field unit NWSFF
certification:

(1) (a) through (1) (b) remain the same.

the f i ertifie aw e
vest r jeld uni a nej Y
certifjcation.
(2) through (8) remain the same.
mbinin ipm i aned o oxious
w rior to harvestin he certified whole grain

field(s) .
493 (10) Fields that appear weedy or show poor crop
practices, even though noxious weeds are not present, should

MAR Notice No. 4-14-101 12-6/25/98
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not be certified under the certification standards. The local
agent will document the problems and has the discretion to
make this judgement. A producer can challenge this decision
and petition the department to assign another agent to
reinspect the field.

AUTH: 80-7-909, MCA IMP: 80-7-905 and 80-7-906, MCA

REASON: 4.5.,307(1) (c) Clarifies that the seed from a field
certified for straw could also be considered for
certification.

4.5.307(9) Requires cleaning of equipment prior to
harvesting crop.

. FORA ENTIFICA N_AND TRANSPORTAT
(1) Identification of forage field grown or harvested
includes the following:
{(a} The producer identification number.
(b) Bales sold in one ton lots or less must be identified
individually using a department approved identification
marker.

c in lots o reate han one to es 11
numb d ta rans ion certificate is reguired.
(1i)44¥ If each bale in a leoad ig individually wmarked with
a numbered tag a transportation certificate is not required.
{c} Forage sold in bulk, including whele grain, must be
marker ac anied a_completed transpo tion certificate.
i col aler twi i ] or markin one
t f the colore wine ig r ired per bale. wever
ted t ortation certifjcate is r i must
ci whethe e_forage was inspected for Montana noxiocus
uegﬁﬁ or regjonal noxious weeds,

(ii) 44} Loads of bulk forage not marked with colored twine
may be identified with identification markers (tags) placed on
the four corners of the load.

le in so0ld in bads must be marked with a
t rov identification marker
duc hal a all reasona e £
ure whol in i ot contaminated wi ious weed
geeds from the time of hayvest and storage ingluding delivery

to _the buyer.

(2) Forage identification markers and transportation
certificates approved by the department will be sold and
distributed, respectively, by the department or its agents.
The fee asasessed for identification markers shall be
commensurate with the actual costs of the markers.

(3) A a noxious weed seed free forage product
transportation certificate isgued and numbered bx
gggartmgn;

eaeh—ba%e—éﬂ—ﬁe%—%ﬁdévidﬂaiéyhmﬁfked—and must contain the
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following:

(a) A statement that this forage meets the criteria set by
the Montana Noxious Weed Seed Free Forage Act;

(b) name and address of the producer;

{c) producer identification number;

(d) name and address of buyer;

(e} type of forage;

(f) identification marker (tags, colored baler twine,
etc.);

(g) number of bales by type or tonnage;

(h) date of sale;

(i) seller’s signature;

(j) wvehicle operator or driver'’s signature; this must be
signed upon receipt of forage.

k temen the forage Mon i
certification standards.

{4)He) Balesor—buik All forage sold by a producer to a
second party (such as a retail outlet) for resale must be
accompanied by the original transportation certificate. The
second party (or retail outlet) will photocopy the original
transportation certificate and provide this photocopy plus a
receipt to third party buyers of the bales—er forage. Third
party buyers must have the photocopy of the transportation
certificate and the receipt (to show where the forage was
purchased) in their possession when they are transporting or
storing forage in a restricted area.

(5)44) Identification of forage that has been pelleted,
cubed or other related products shall include the following:

(a) Certified pellets, cubes or other forage byproducts
must have a label attached (either sewn, printed or a separate
label) showing proof of certification of the contents with the
following statement: "This product has been certified by the
Montana Department of Agriculture as Montana Noxious Weed Seed
Free Forage.'

(b) For out-of-state pelleted products the label on the
product must have the following statement: "This product has
been certified by (gtate, agency, provinge) to be in
compliance with Montana’s standards for Noxious Weed Seed Free
Forage." Montana may enter into reciprocal agreements with
other states, agencies, and/or provinces that will identify
the certification procedures to be used.

(c) TIdentification labels for pellets, cubes or other
forage products must be submitted to the department for
approval.

{6)45) It is the responsibility of each producer to make
sure that all certified NWSFF sold under the program is
properly labeled and identified with transportation
certificates before it leaves the premises.

AUTH: 80-7-909, MCA IMP: 80-7-905 ,80-7-906 and 80-7-909

REASON: 4.5.308(b) (i) (ii) (¢) Specifies conditions when a
traneportation certificate is or is not required.

MAR Notice No. 4-14-101 12-6/25/98



-1549-

4.5.308(c) (i) Specifies that colored twine may be used for
certification and that a transportation certificate is
required.

4.5.308(c) (i1) Allows tags on loads of bulk forage not
marked with colored twine.

4.5.308(d) Specifies that whole grain in bags must be
properly marked.

4.5.308(e) Specifies that the producers make reasonable
effort to prevent contamination of whole grain with noxious
weed seeds.

4.5.308(3) (k) Specifies that the transportation
certificates are issued and numbered by the department and
that the forage meets Montana or regional certification
standards.

4.5.308(4) Clarifies that all forage when offered for
resale must have a transportation certificate.

IFICATION OF AGENT3 (1) Each person desiring to
be an agent must be trained and certified according to
department standards. This certification will be for a three
year period.

(2) (a) through (g) remain the same.

(3) The department will require agents to recertify after
the third year of initial certification. Agents—whebeceme
mieioll i ftod durs hefi h £

: Yo widd e = ; bliehed
scheduler
(a), The training schedule will be:

Injtial Recertification Recertification
1996 1999 2002
1997 2000 2003
1998 2001 2004
1998 2002 200
2000 2003 200
(4) and (%) remain the asame.
AUTH: 80-7-909, MCA IMP: 80-7-9505, MCA

REASON: Specifies the certification and recertification
training schedule for the agents.

.5.316 CIVIL ALTI (1) Whenever the department has
reason to believe that a violation of Title 80, chapter 7,
part 9, MCA, or any adopted rule thereunder has occurred, it
may initiate a ecivil penalty action pursuant to the Montana
Administrative Procedure Act.

(2) through (4) (e} remain the same.
(f) to improperly pay any $250 $500 $1,000
application or certification
fee or refuse to pay for any
inspection fees gor departument
approved identification markers;

12-6/25/98 MAR Notice No. 4-14-101
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(4) (g) through (k) remain the same.
AUTH: 80-7-909, MCA IMP: 80-7-922, MCA

REASON: Establishes that it is a violation for failure to pay
for department approved identification markers.

3. Interested persons may submit their written data, views,
or arguments concerning this proposed amendment to Gary
Gingery, Administrator, Department of Agriculture,
Agricultural Sciences Division, PO Box 200201, Helena, MT
59620-0201, Phone (406)444-2944, Fax (406)444-5409, or E-
mail: agr@mt.gov, no later than July 24, 1998.

4. If a party who is directly affected by the proposed
amendment wishes to express his/her data, views, and arguments
orally or in writing at a public hearing, he/she must make
written request for a hearing and submit this request along
with any written comments he/she has to Gary Gingery,
Administrator, Department of Agriculture, Agricultural
Sciences Divisgion, PO Box 200201, Helena, MT §9620-0201,
Phone (406)444-2944, Fax (406)444-5409, or E-mail: agremt.gov
no later than July 24, 1998,

5. If the department receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed action; from the Administrative Code Committee of
the legislature; from a governmental subdivision or agency; or
from an association having not fewer than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 40 based on the
number of Noxious Weed Seed Free Forage producers.

6. As required by HB 389, 1997 Montana legislative
seagion, this notice advises that the department maintaing an
interested person list for purposes of providing notice on
rule making matters. Any person wigshing to be on that list
must provide to the department, in writing, their name,
malling address and a brief description of the subject matter
in which they are interested.

DEPARTMENT OF AGRICULTURE

LR

ﬁglph Pelk, Directo

Certified to the Secretary of State on June 15, 1998.
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BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed )} NOTICE OF PROPOSED AMENDMENT
amendment of rulee pertaining ) OF 8.35.408 UNPROFESSIONAL

to unprofessional conduct and ) CONDUCT AND 8.35.417
continuing education } CONTINUING EDUCATION

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On July 25, 1998, the Board of Occupational Therapists
proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

8,35.408 UNPROFESSIONAL CONDUCT For the purpose
of implementing Title 37, chapter 1, MCA, and in addition to
the provisions at 37-1-316, MCA, the board defines
"unprofessional conduct" as follows:
(1) through (37) will remain the same,
{38)  _Failure to supply continuing education documeptation
i h in 5 1
mi n ) r 1 i ion
v n i ken he 11 "
Auth: Sec. 37-1-131, 37-1-307, 37-1-316, 37-1- 319 37-24-
201, 37-24-202, MCA; IMP, Sec. 37-1-307, 37-1-308, 37-1-309,
37-1-311, 37-1-312, 37-24-202, MCA

REASON: This amendment is being proposed because the Board has
determined that failure of a licensee to submit documentation
a8 required under the audit process is conduct which does not
meet the generally accepted standards of practice. Therefore,
the Board proposes to make such conduct grounds for
disciplinary action through the rule.

"8,35.417_  CONTINUING EDUCATION (1) On a form provided
by the board, all applicants for renewal of licenses shall
affirm opn the renewal form that they have completed 10 contact
hours of continuing education as provided in this rule as a
condition to establish eligibility for renewal. The continuing
education requirement will not apply until the licensee’s ftirst
full year of licensure.

(2) will remain the same,

(3) §%%—}ieensees—gha}}—aaaaa&%y—a%Eaeh—eep%ee—ef—ehgif

m u ign requirem n
f 1i if reques i
r. i m audit will onducted n_annua

(4) will remain the same."
Auth: Sec, 37-1-319, 37-24-202, MCA; IMP, Sec. 37-1-306,
37-1-319, MCA ‘

12-6/25/98 MAR Notice No. 8-35-12
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REASON: The Division has determined that 100% audits, which is
the current procedure, is too time consuming of staff time.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Occupational Therapists, 111 N. Jackson, P.0O. Box
200513, Helena, Montana 59620-0513, or by facsimile to (406)
444-1667, to be received no later than 5:00 p.m., July 23,
1998,

4. 1If a person who i8 directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a publiec hearing, he must make written
request for a hearing and submit the request along with any
commente he has to the Board of Occupational Therapists, 111 N.
Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, or by
faceimile to (406) 444-1667, to be received no later than 5:00
p.m., July 23, 1998,

5. If the Board receives requests for a public hearing on
the proposed amendments from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Adminigtrative Register. Ten percent of those persons directly
affected has been determined to be 39 based on the 390
licensees in Montana.

6. Persons who wish to be informed of all Board of
Occupational Therapists administrative rulemaking proceedings,
or other administrative proceedings, may be placed on a list of
interested persons by advising the Board in writing addressed
to 111 North Jackson, P.O. Box 200513, Helena, Montana 59620-
0513 or by phone at (406) 444-3091.

BOARD OF OCCUPATIONAL THERAPISTS
LYNN BENSON, CHAIRMAN

BY: dy N ekl

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

KZL\J%' Vo X,

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 15, 1998,

MAR Notice No. B8-35-12 12-6/25/98
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the propogsed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF ARM B8.59.506 FEES,
to fees, continuing education ) 8.59.601 CONTINUING EDUCATION
and unprofessional conduct ) REQUIREMENTS AND 8.59.702

) UNPROFESSIONAL CONDUCT

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On July 25, 1998, the Board of Respiratory Care
Practitioners proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

" F ED (1) The following fees are
hereby adopted:

(a) Application fee $26 10

(b) Licensee fee 46 20

(c) Renewal fee 48 20

(d) Temporary permit €0 30

(e) Late renewal fee 46 20

(f) Inactive license fee 20 10"

Auth: Sec. 37-1-134, 37-28-104, MCA; IMP, Sec. 37- -202,

37-28:-203, MCA

REASON: ‘The fees are being lowered to make them commensurate
with program area coats and to comply with House Bill 240 and
Senate Bill 238, mandated by the 1997 legislature, which limit
the cash balances of boards.

" AT EQUIR (1) Upon
annual renewal of licensure, each respiratory care practitioner
must deeument 1 W, rm th. h

completed 12 continuing education units in the preceding 12
monthg. One continuing education unit is equivalent to 50
minutes in length.

{2} It is the sole responsibility of each licensee to
meet the continuing education requirement, and to provide
documentation of his/her compliance

it. The rapdom audit will
be conducted on an annual basig, The board will not permit

excess units to be carried over from one licensing renewal year
to the next.

(3) will remain the same.

(4)

12-6/25/98 MAR Notice No. 8-59-8
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who—has-reeeived—his-orherinttial license must—attain one
efeéie—eé—eeaeinuiﬂg—eéueaeien—éaf—eaehmmeﬂ&hr—ef—gfeaeer
pertion thereof-ef—licensurer The contipuing educatjon

13 ’

reguirements will not apply until the licepsee’s first full
year of licensure,

(5} through (7) will remain the same."

203 Agth: Sec. 37-28-104, MCA; IMP, Sec. 37-28-104, 37-28-
, MCA

This amendment is being proposed because the Division
of Professional and Occupational Licensing has determined that
performing audits on 100% of licensees, which is the current
procedure, is too time consuming for administrative staff.

"B,59.702 UNPROFESSIONAL CONDUCT In addition to 37-1-
316, MCA, the board defines “unprofessional conduct" as
follows:

(1) through (37) will remain the same.

(38) Failyre to supply continuing education
documentatjon as_requested by the audit procedure get forth in
.5 or lying mi adin incomplet al
rmati elati to continuing ed ion taken h
licensee."
Auth: Sec. 37-1-316, 37-28-104, MCA; IMP, Sec. 37+-28-210
37-1-136, MCA

REASON: This amendment is being proposed because the Board has
determined that failure of a licensee to submit documentation
as required under the audit process is conduct which does not
meet the generally accepted standards of practice. Therefore,
the Board proposes to make such conduct grounds for
diseiplinary action through the rule.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Respiratory Care Practitioners, 111 N. Jackson, P.O.
Box 200513, Helena, Montana 59620-0513, or by facsimile to
(406) 444-1667, to be received no later than 5:00 p.m., July
23, 1998.

4. 1f a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Respiratory Care Practitioners,
111 N. Jackson, P.0. Box 200513, Helena, Montana 59620-0513, or
by facsimile to (406) 444-1667, to be received no later than
5:00 p.m., July 23, 1998.

S. If the Board receives requests for a public hearing on
the proposed amendments from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an asgsgociation having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 46 based on the 460

MAR Notice No. 8-59-8 12-6/25/98
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licensees in Montana.

6. Persons who wish to be informed of all Board of
Respiratory Care Practitioners administrative rulemaking
proceedings, or other administrative proceedings, may be placed
on a list of interested persons by advising the Board in
writing at 111 North Jackson, P.0. Box 200513, Helena, Montana
59620-0513 or by phone at (406) 444-3091.

-

BOARD OF RESPIRATORY CARE

PRACTITIONERS
RICH LUNDY, CHAIRMAN

BY: Clm{, . Dot

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

[/’L}fw T E{LLA’:

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 15, 1998.
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BEFORE THE DIVISION OF BANKING AND FINANCIAL INSTITUTIONS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED REPEAL
repeal of a rule pertaining to ) OF A RULE PERTAINING TO FEES
fees for the approval of point-) FOR THE APPROVAL OF POINT-OF-
of-pale terminals ) SALE TERMINALS

NO PUBLIC HEARING CONTEMPLATED

1, On July 25, 1998, the Division of Banking and
Financial Institutions proposes to repeal a rule pertaining to
fees for the approval of point-of-sale terminals.

2. The Division is proposing to repeal ARM 8.80.110,
located at page 8-2350, Administrative Rules of Montana. The
authority section is 32-6-401, MCA, and the implementing
section is 32-6-305, MCA. The rule is being proposed for
repeal because the Division of Banking and Financial
Institutions does not regulate the fees for the approval of
point-of-sale terminala. The fees are now regulated by the
FDIC.

3. Interested persons may submit their data, views or
arguments concerning the proposed repeal in writing to the
Division of Banking and Financial Institutions, Department of
Commerce, 846 Front Street, P.0. Box 200546, Helena, Montana
59620-0546, no later than 5:00 p.m., July 23, 1998.

4. If a person who is directly affected by the proposed
repeal wishes to present their data, views or arguments orally
or in writing at a public hearing, they must make a written
request for a hearing and submit the request along with any
comments they have to the Division of Banking and Financial)
Institutions, Department of Commerce, 846 Front Street, P.O.
Box 200546, Helena, Montana 59620-0546, or by facsimile to
(406) 444-4186, to be received no later than 5:00 p.m., July
23, 1998.

5. If the Division receives requests for a public hearing
on the proposed repeal from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed repeal, from the Administrative Code Committee of the
legislature, from a governmental agency or subdivision or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 20 based on the number of
banks and branch banks in Montana.
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6. Persons who wish to be informed of the Division of
Banking and Pinancial Inatitutions administrative rulemaking
proceedings, or other administrative proceedings, may be placed
on a list of interested persons by advising the Division in
writing at 846 Front Street, P.0. Box 200546, Helena, MT 59620.

DIVISION OF BANKING AND
FINANCIAL INSTITUTIONS

BY: ﬁtu\ . 'ané};

ANNIE M, BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

—

w ([()cm%

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 15, 1998.
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BEFORE THE DIVISION OF BANKING AND FINANCIAL INSTITUTIONS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed )} NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining } OF A RULE PERTAINING TO THE
to the dollar amounts to which } DOLLAR AMOUNTS TO WHICH
consumer loan rates are to be )} CONSUMER LOAN RATES ARE TO
applied ) BE APPLIED

NO PUBLIC HEARING CONTEMPLATED

1. On July 25, 1998, the Division of Banking and
Financial Insetitutions proposes to amend a rule pertaining to
the dollar amounts to which consumer loan rates are to be
applied.

2. The Division is proposing to amend ARM 8.80.307. This
amendment will read as follows: (new matter underlined,
deleted matter interlined)

B, 8 AR A N R AN RA
TO BR APPLIED (1) The dollar amounts in the following
statutory sections are changed to the new deaignated amounts as
follows:

Changed
Authority Stated Amount
32-5-201(4), MCA $1,000 51,8900
32-5-306(7), MCA $ 300 $ 5470

Auth: Sec. 32-5-104, MCA; IMP, Sec. 32-5-104, 32-5-201,
32-5-301, 32-5-302, 32-5-306, MCA

REASON: The reason the rule is being amended is based upon the
change in the cost of living index.

3, Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Division of Banking and Financial Institutions, Department of
Commerce, B46 Front Street, P.0. Box 200546, Helena, Montana
59620-0546, no later than 5:00 p.m., July 23, 1998.

4. If a person who is directly affected by the proposed
amendment wishes to present their data, views or arguments
orally or in writing at a public hearing, they must make a
written request for a hearing and submit the request along with
any comments they have to the Division of Banking and Financial
Institutions, Department of Commerce, 846 Front Street, P.O.
Box 200546, Helena, Montana 59620-0546, or by facsimile to
(406) 444-4186, to be received no later than 5:00 p.m., July
23, 1998.

5. If the Division receives requegts for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever is less, of those persons who are directly affected
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by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 25 based on
the number of consumer loan licensees in Montana.

6. Persons who wish to be informed of the Division of
Banking and Financial Institutions administrative rulemaking
proceedings, or other administrative proceedings, may be placed
on a list of interested persons by advising the Division in
writing at 846 Front Street, P.O., Box 200546, Helena, MT 59620.

DIVISION OF BANKING AND
FINANCIAL INSTITUTIONS

BY: glu A /'Cu.d:a

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/glei 7W4"ﬁ;L0ﬁ%

ANNIE M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 15, 1998.
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BEFORE THE STATE BANKING BOARD
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED TRANSFER
transfer and amendment ) AND AMENDMENT OF RULES
of rules pertaining to state ) PERTAINING TC THE
banking board ) ORGANIZATION OF THE STATE
) BANKING BOARD

NO PUBLIC HEARING CONTEMPLATED

1. On July 25, 1998, the State Banking Board proposes to
transfer and amend rules pertaining to the state banking board.

2. These existing rules ARM 8.87.401, 8.87.601 and
8.87.701 will be transferred to Chapter 80 and ARM 8.87.401 and
8.87.601 will be proposed for amendment as follows:

‘8.87.401 CHANGE OF LOCATION (1) Any change of location
of a bank, other than drive-in facilities, from one site to
another, irrespective of the buildings or structures involved,
is considered to be a relocation requiring determination and
approval or disapproval by the state-banking-board division as
provided by seetien 32-1-202, MCA."

Auth: Sec. 32-1-203, MCA; IMP, 32-1-203, MCA

‘g ATION PROCEDURE FOR APPROVA [0 MERGE
AFFILIATED BANKS (1) Under authority granted by 32+t«263% 32-
1-218, MCA, the state-banking-board division adopts the
following rules for the consolidation or merger into one bank
of any two or more affiliated banks doing business in this
gtate, if the resultant bank is to ba a state bank.

(2) through (4) will remain the same.

(5) If an application is incomplete in any respect, or if
additional information is required, the applicants will be so
notified by the division of banking and financial institutions
and allowed up to 30 days in which to perfect the application
or provide additional information. An extension of this 30-day
period may be obtained from the division of banking and
financial institutions by showing good cause why it should be
s0 extended. The statebanking-board division may delay
processing, including extending the comment period for good
cause. Processing will be completed no earlier than the 15th
day nor generally not later than the 15th day nor generally not
later than the 45th day following the date of the last required
publication.

+6—The—state—banking—board—wiil-conduct—atearing
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+3¥16) The application shall be in letter form addressed
to the v Commissioner of Banking and
Financial Institutionsg, %1520—East—Sixth—Avenue,free—Metcalf
Street. Helena, Montana 59620-85%2 0546.

(8) will remain the same but will be renumbered (7)."

Auth: Sec. 32-1-203, MCA; IMP, Sec. 32-1-37], MCA

REASQN: The State Banking Board is transferring and amending
the rules because of House Bill 262 which was mandated by the
1997 State Legislature. House Bill 262 is generally revising
the State Banking Law pertaining to branch banks; transferring
certain powers and duties from the State Banking Board to the
Department of Commerce. The Board is making these changes to
implement the requirements of this bill.

3. Interested persons may submit their data, views or
arguments concerning the proposed transfer and amendment in
writing to the Division of Banking and Financial Institutions,
Department of Commerce, 846 Front Street, P.0O. Box 200546,
Helena, Montana 59620-0546, no later than 5:00 p.m., July 23,
1998. .
4. If a person who is directly affected by the proposed
amendment wishes to present their data, views or arguments
orally or in writing at a public hearing, they must make a
written request tor a hearing and submit the request along with
any conments they have to the Diviasion of Banking and Financial
Institutions, Department of Commerce, 846 Front Street, P.O.
Box 200546, Helena, Montana 59620-0546, or by facsimile to
(406) 444-4186, to be received no later than 5:00 p.m., July
23, 1998,

5. If the Division receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no leas than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be publisghed in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be 20 based
on the banks and branch banks of Montana.
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6. Pergons who wish to be informed of the Division of Banking
and Financial Institutions adminigstrative rulemaking
proceedings, or other administrative proceedings, may be placed
on a list of interested persons by advising the Division in
writing at 846 Front Street, P.0O. Box 200546, Helena, MT 59620.

DIVISION OF BANKING AND
FINANC INSTITUTIONS

BY: M A E) m.(f;'

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

12U /ZM’Z:;

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 15, 1998,
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BEFORE THE STATE LIBRARY COMMISSION
OF THE STATE OF MONTANA

IN THE MATTER OF THE PROPOSED ) NOTICE OF PUBLIC HEARING
AMENDMENT of ARM 10.102.4001 )
relating to Reimbursement to )
Libraries for Interlibrary )
)

Loans
TO: All Interested Persons:

1. On July 16, 1998, at 9:00 a.m., a public hearing will
be held in the conference room of the Montana State Library,
1515 E. 6th Avenue, at Helena, Montana, to consider the
amendment of ARM 10.102.4001, relating to reimburasement to
libraries for interlibrary loans. Due to the fiscal impact parts
of this rule will have on Montana libraries, the State Library
proposes to make this rule effective on July 1, 1999.

2. The rule as proposed to be amended provides as follows:

10.102.4001 REIMBURSEMENT TO LIBRARIES FOR INTERLIBRARY
LOANS

(1) Definitions used in this rule include:

{a) Remains the same

(b) "Libraries eligible for interlibrary 1loan
reimbursement" means public libraries, libraries operated by
public schools or school districts, libraries operated by public
colleges or universities, libraries operated by public agencies
for institutionalized persons, and libraries operated by
nonprofit private  educational or research institutions are
defined in 22-1-328(2), MCA.

{2) Reimbursements will be made on a quarterly an annual
basis based on the following:

(a) and (b) Remain the same

(c) Each quarterly annual payment shall be made only for
interlibrary loans within the specified quarter year for which
reimbursement funding is available. No count of interlibrary
loan transactions shall be carried over from one quarter year to
another.

{d) Remains the same

(e} No library may levy service charges, handling charges,
or user fees for interlibrary loans for which it is reimbursed
under the provisions of 22-1-325 - through 22-1-331, MCA and
these rules.
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(1) through (e) (ii) Remain the same

(1ii) Interlibrary loans, when completed via telefacsimile
fax transmission, also count as reimbursable interlibrary loans.
Coats asmpociated with such telefacsimile fax transmission are
chargeable if such the transmission was sgpecified by the
requesting library. S8uch Fax transmissions qualify as special
handling.

(iv) Per page photocopying charges may not be separately
charged to the borrowing library but are assumed to be covered
by the reimbursement under these rules.

(f) through (h) Remain the same

(3). Por any_library to receive_ reimbursement_through.the
program, _each must annually certify to the state library that
the appropriate member of its. staff has. demonastrated competence
regarding the application of the standardized interlibrary loan
protocols. AUTH: 22-1-330, MCA; IMP: 22-1-328, MCA.

3. The amendment is proposed to promote cost efficiency
because the library incurs substantially more overhead expense
when processing reimbursement checks quarterly than it would to

process the checks annually. Libraries eligible for
reimbursement would not be negatively impacted by this change.
4, Interested parties may submit their data, views, or

arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Karen Strege

Montana State Library
1515 East 6th Avenue
Helena, Montana 59620-1800

no later than July 24, 1998.

5. Karen Strege, S$tate Librarian, has been designated to
preside over and conduct the hearing.

6. All parties interested in receiving notification of any
change in rules pertaining to this subject should contact the
Rule Reviewer in writing at the address shown in section four
above,

/
f/LLquzz‘LJ

KAREN STREGE
State Librarian and
Rule Reviewer

Certified to Secretary of State June 15, 1998,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of rule 17.30.201 regarding ) ON PROPOSED AMENDMENT OF
water quality permit and ) RULE
authorization fees )

) (Water Quality)

TO: All Interested Persons

1. Oon July 21, 1998, at 10:00 a.m., the board will hold
a public hearing in Room 111 of the Metcalf Building, 1520 East
Sixth Avenue, Helena, Montana, to consgider the proposed
amendment of the above-captioned rule.

The board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing. If
you need an accommodation, contact the department no later than
5 p.m., July 7, 1998, to advise us of the nature of the
accommodation you need. Please contact the board at P.O. Box
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

2. The rule as proposed to be amended, appears as
follows. Matter to be added isg underlined. Matter to be
deleted is interlined.

17.3 1 ERMIT APPLICATION, DEGRADATION AUTHORI ION
UAL PERM FEES (1) and (2) Remain the same.

{(3) (a) (i) The permit application fee is the sum of the
fees for the applicable parts or subparts listed in this
subsection. Payment of the permit application fee is due upon
submittal of the application.

355 38— 5403 —MCA—er—rules—premulgated—under —thepe
auwthorities—ie 8Set forth below as schedule I i the
appli ion fee schedule for new and renewal permit or:

(A) the Montana pollutant discharge elimination system
und chater 13 of thig chapter;

(B) the Montana ground water pollution control system
under subchapter 10 of this chaptey; or

(€} .any other authorization under 75-5-201, 75-5-401, MCA,
and ruleg promulgated under these authoritieg.
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Schedule I
Application Fee per Discharge Point,
Point Source, or Source at the Facility *

DOMESTIC DISPOSAL, SYSTEMS

Publicly owned treatment works (POTW)

or other domestic wastewater gewage
disposal system or potable water

treatment plant

Without significant industry ** . . . . . . . . $2506 750
With significant industry #** e . . . . . . $3008 2500
Industrial INDUSTRIAL DISPOSAL SYSTEMS

Ind1v1dual storm water#, ground

water from Qewa;erlgg# plt water

{nontoxic) v e e e e .. . 51000 &=
Noncontact cooling water e e e e e e e e $ 400

Individual Wwastewater (surface or ground water):
With any carcinogenic,—er—texie

or radloactlve or toxic substance
oth th i te or ammonia
in gn;;gatgd wggg water at a

level >50% of &eﬂg—tefm—+chron1c+
or human health standard*** . e e e e e $5000

Wastewater—wiithout any carcinogenic,,

—or—teoxie—or radicactive or toxic

gsubstance (other than nitrate or ammonia)

at a level >50% of ieﬂg~fe&mh+chron1c+

or_human health standard***» . . ... . 525686 1000

QEEERAL PERMITS
Feed—Yetss Confined animal feeding

operations, (CAFQs); fish
farms;—suetion—dredges,—

: 3 ine;
ARM—16—20-633HHte—autheorirations
produced water; petroleum cleanups;

ravel wash ; disinfected water;

facultative sewage lagoons;
nutrient-rich wastewater to

ground water e e e e e e e e e e e § 200
ARM 17.30.637(3) (a) authorizations P - Y -1
Preduced—water—eleanups—gravel

waghing—ilIndustrial storm watery

construction storm water; mining,
MAR Notice No. 17-75 12-6/25/98



-1567-

oi nd storm w - X+ 11

8 tio teri e e e e e e e oo . B200%%aH
Suction dredges . . . . . . . . . . . . . . . . £125%kkx

* aggsesse r_a i eymi or uthorization

involving mMultiple stermwater—water discharge points are
limited to a maximum of 5 points yielding the highest total

fee.
* "Significant industry" means the POTW-has treatment system
employg a pretreatment program or receives discharge from
a significant industrial user as defined in ARM 17.30.1402.
b ropri andard_to be gelected bagsed on m

regtrigtive applicable standard in department Circular

***x* Suction Dred and Con yction waterin neral its

are . only good for 12 months and have a combined application
and _annual fee which is specified in Schedule T.

(ii) An application fee for muleiple each discharge points
is not required for a single permit or authorization if there
are multiple discharge points from the same source that have
similar effluent characteristics, unless the discharges are to
different receiving waters or stream segments.

(iii) An applicant for a minor permit modification that
does not require public notice and will
not increase the impact of the discharge to state waters is not
required to pay a fee under this—seetien (3) (a).

(b) The degradation authorization fee is the sum of the
fees for the applicable parts or subparts listed in this
subsection. Payment of the degradation authorization fee is due
upon submittal of the applications, If an application for
authorization to degrade state waters is denied, the department
shall return any portion of the fee that it does not use to
review the application. The fee schedule for new or renewal
authorizations to degrade state waters under subchapter 7 of
this chapter is set forth in &zchedule 11, as follows:
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Schedule II
Review of Authorizations to Degrade

DOMESTIC DISPOSAI, SYSTEMS
: EWae Tred

t ment wor. other
om; c w ispogal system
wate reatment an e e e v o .+ . . 8§ 2500
INDUS IV REVIEWS

With any carcinogenic,-er—texie—eor

radiocactive gy toxic subsatance

(other than nitrate or ammonia)

in _untreated wastewater at a level

>50% of +chronic¥ or human health standard* . . . $5000

Without any carcinogenic,—er—texie
eor radicactive or toxic substance

(< ha i te or ammonia

ip untreated wastewater at a level

»50% gf +4chronic} or human health standard* . . . $2500
Subdivigigns

1 - 9 lots 5 -1 s F A X1

10+ lots e e e e e e e e .o . ... S200/l0t
(maximum fee) e e e v . . < . . . . . . . 85000/subdivision

* The .appropriate standard to be gelected based on the

most  regtrictive applicable gtandard in department
Circular WOB-7.

(3) (c) Remains the same.

{(d) (i) The annual permit fee is the sum of the fees for
the applicable parts or sub-parts listed in this subsection.
This subsection (i) must be used to determine the total annual
fee, unless the minimum fee determined under (ii) below is a
higher amount. The annual permit fee is determined by applying
Sachedule III to the facility under permit:
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Schedule III
Average Discharge Flow Rate Fee
Per Million Gallons of Wastewater Discharged Per Day on an
Average Annual Basis, per Discharge Point or Source gf
Discharge_**%

wned treatment wor. TW
r other domestic sewa dispogal
gystem or potable water treatment plant

Without significant industry * . -+« . . . . . 82000
With significant industry * . . . . . . . . . . . 82500

Industrials INDUSTRIAL DISPOSAL SYSTEM
Individual storm waters, ground water

from dewatering#, pit water {omon-toxic) . . . . . $2000+
Noncontact cooling water 1Y ¢ 11

Individual Wwastewater (surface or ground water):
With any carcinogenic, —er—texie

er radicactive pr toxi¢ substance
her than nityate or ammonia
in_untreated wastewater at a
level >50%_of ‘erg—term chronic
or human health standard*** . . ., . ., ., . . . . . 52500

Wagtewater—wiithout any
carcinogenic, —er—texie-or
radiocactive or toxic substance
other n nitrate or ammonia

in untreated wastewater at a level

»50% of Yeme—term chronic or human
health standardr** .. v -« . . . . S2000

GENE RMITS
Feed—tets CAFQg: fish farms+; suctien

7
construction storm water* . . . . . ., ., ., ., . . . . 8250

Produced watery; petroleum cleanupsy;:

gravel washing+; disipfected water;
industrial storm water+: mining,

oil and gas storm water: facultative
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gewage lagoons; nutrient-rich wastewater

to ground water . . . . . . . . . . . . .. ... 52000

* "Signifi industry" m 8 the treatme stem empl
treatm ram r ceiveg dischar from a
gignificant industrial user as definped in ARM 17.30.1402.
L Fee es for a ingle permit involvi mMultiple

stormwater—water discharge points are limited to £he a
maximum of S points yielding the highest total fees.

*** The appropriate standard to be selected based on the most
egtrictive jcable standard j departmen i r
WOB-7.

(ii) The minimum annual permit fee to be charged per
discharge point or peint source of discharge at a facility
regardless of the wastewater flow is set forth in &achedule 1V,
as follows:

Schedule IV
Minimum Annual Fee per Discharge
Point or Source of Discharge Point-Seouree_ **

DOMESTIC DISPOSAL SYSTEMS
POTW—or—Other—Pomeatie-—Sewage—or—
Potable—Water—Freatment-Plant Publicly

W) e ent work POTW) or other
domestic gewage disposal system or

wat treatment plant

Without significant industry * C v e e . .. 52RO 150
With significant industry * . . . . . . . . . . . $1000

Industrials INDUSTRIAL DISPOSAL SYSTEMS

Individual storm water#, ground

water from dewatering/, pit water

non- i e e e e e e e e e e e $1000
Noncontact cooling water C e v e e e e ... . . 8250
Individual Wwastewater (gurface o ground water) :

With any carcinogenic,—er—texie—or
radioactive or toxic substance
her than nitrate or ammoni in
untreated wastewater at a level
»50% of lemg—term chronic or humgg
health standardt** e e e e e $2500
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wastewater—wiWithout any
carcinogenic, —er—texie-or
radioactive gr toxic substance
t han nitr r monia
in untreated wastewater at a level
»50% of Yemg—term chronic gr human
health standard*** or with
“No Discharge" permit requirements ..« . . .« . 81000

G P ITS
Feed-—JYots; CAFQs;: fish farms+; suetien
dredges,—eonstruetion—dewatering,
constyuction storm waters+; produced
water; petroleum cleanups: gravel
washing; digsinfected water e e e e e e ... %250

Produced—water—ecleanups—gravel

washing—+Industrial storm water;

mining, oil and gag storm water;

facultative sewaqe lagoons; nputrient-rich

wastewater to ground water v - e+ 4 . . . . . 54086 350

| »

"Significant industry" means the treatment system employs
a pretreatment program or receives digscharge from a
significant industrial user as defined in ARM 17.30.1402.
*k Feeg assegaed for a single permit involving multiple
digcharge points are imited to a maximum of S points
yielding the highest total fee.
**+ The appropriate standard to be selected based on the mogg
regtrictive applicable standard in_department Circular
WOB-7.,

{iii) An annual fee is assesged for each discharge point
o roup of multiple digcharge pointg from the same source wit
similar effluent characteristics. Discharge points of gimilar
effluent characteristics are grouped and considered as one for
purpogses of fee calculations, unless the discharges are  to
different receiving waters or stream segments.

(ddiiv) Except as provided _in (A).Ra facility that
consistently discharges effluent at less than or equal to
one-half of its numeric effluent limitations and is in
compliance with other permit requirements, using the previous
calendar year's diseharge monitoring data, is entitled to a 25%
reduction in its annual permit fee. Proportionate reductions in
annual fee of up to 25% may be given to facilities that
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consistently discharge effluent at levels between 50% and 100%
of their numeric effluent limitations. The annual average of
the percentage of use of eaeh appropriate pumeric effluent

limitations parameter—tiwmit—wiltl must be used to determine an
overall percentage.

{A) A new permittee is not eligible for fee reduction in
its first yearl2 months of operation. A permittee with a
violation of any effluent limit during the previous year is not
eligible for fee reduction. The department may, in its
[+ n ran fee i to a permittee havin
minor violations of permit requirements othexr than effluent
limitations during the previous c nd ear and otherwis
entitled to a fee reduction as provid in 3) (d) (iv) (A f

i Fo 8 this subsection, minor violati
are those which would be classified ag minor class II or glags
IIT violations under ARM 17.30.2001 through 2006,

(+wv) The annual permit fee is assessed for each etate
£4meat calendar year. The fee for the £imeal cglendar year must
be received by the department by no later than March 1 following
the commencement of the £imseal calendar year. The fee must be
paid by a check or money order made payable to the state of
Montana, Department of Environmental Quality.

(4) through (6) Remain the same.

AUTH: 75-5-516, MCA; IMP: 75-5-516, MCA.

3. The Board is proposing to amend ARM 17.30.201 to
adjust certain fees paid by applicants and permittees to cover
the costs of administration of the water quality permitting
programs as provided in 75-5-516, MCA. These adjustments will
make the fees more accurately reflect the time and effort

expended to administer certain categories of permits. The
various proposed fees were derived using a study of the average
work hours spent on the various permits. Based upon the

department’s experience since this rule was adopted in 1994, the
fees for some permit categories are proposed to be increased
while those for other categories are proposed to be decreased.
The net effect of the proposed changes is projected to be a
small decrease in overall fee revenue.

The department is also proposing to change the annual fee
year from the state fiscal year to the calendar year. This will
prevent the typical construction-related permittee from being
assessed 2 years annual permit fees for a project spanning one
typical construction season.

Another minor change proposed is to combine the application
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and annual fees for two short-term permit categories in order to
streamline the billing process for those categories. An
additional category of general permits, dispogsal of
nutrient-rich waste water to ground watex, has been added in
anticipation of implementing such a general permit in the
future.

In order to provide an additional incentive for effluent
reduction, the Board is proposing to amend ARM
17.30.201(3) (d) (iii) (to be renumbered 17.30.201(3) (d) (iv)) to
provide that permittees who consistently discharge at less than
their effluent limits would not lose their eligibility for fee
reduction if they were substantially in compliance with permit
requirements other than effluent limits and had no significant
violations of such requirements during the previous year.
However, any violation of effluent limits during the previous
year would continue to render the permittee ineligible for the
fee reduction as required by 75-5-516, MCA. This change is
being proposed so that a permittee who discharges at less than
the effluent limit would not lose eligibility for fee reduction
as a result of a minor noncompliance with some other permit
requirement such as late filing of one discharge monitoring
report.,

Finally, the department is proposing a few grammatical
c¢hanges which will clarify the requirements of the rules, but
have no substantive effect.

4. Interested persons may submit their data, views or -
arguments concerning the proposed rules either orally or in
writing at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.O. Box
200901, Helena, Montana 59620-0901, no later than July 23, 1998.

5. Richard Thweatt has been appointed to preside over and
conduct the hearing.

BOARD OF ENVIRONMENTAIL:, REVIEW

by CZhwﬂL4%7wEééﬁ;povueivh~*”f

CINDY E. YOuMKIN, Chairperson

Reviewed by:

NSl

Jogn F. North, Rule Reviewer

Certified to the Secretary of State June 15, 1998.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of rules 17.8.504 and 17.8.505 ) FOR PROPOSED AMENDMENT OF
pertaining to air quality ) RULES
application and operation fees )

} (Air Quality)

TO: All Interested Persons

1. On July 23, 1998, at 1:30 p.m., the board will hold a
public hearing in Room 44 of the Metcalf Building, 1520 East
Sixth Avenue, Helena, Montana, to consider the proposed
amendment of the above-captioned rules.

The board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing. If
you need an accommodation, contact the board no later than 5:00
p.m., July 9, 1998, to advise the board of the nature of the
accommodation you need. Pleage contact the board at P.O. Box
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

2. The rules as proposed to be amended appear as follows.
Matter to be added is underlined. Matter to be deleted is
interlined.

17.8.504 AIR QUALITY PERMIT APPLICATIOQON_ FEES
(1) through (4) Remain the same.

(5) The fee is

an adminis;ra&ive fee of $454.42, plus $14.15 per ton of

EM-10 r dioxid lead, oxides o itrogen and volatile
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organic compounds emitted.
AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA

17 0 AT UALITY OPERATIO FEES (1) through (3)
Remain the same.

(4) The air quality operation fee is based on the actual,
or estimated actual, amount of air pollutants emitted during the
previous calendar year and is b

fong—of—PM—30—ecmiteed
muteiplied—by-$32.-50—plue
rons—of—oulfur diexide—emitted
mattiplied by £18-66—ptus
tors—of leademitteds
wuteipltied by £18-06—ptus

£ id £ i . -
teons—of veolabkileorganie compounds—emitted,
multipltied by—614-05—
exeept—that—the—total—fee—may —net—be—greater—than

£260000—per-permit—
an administrative fee of $367.88, plus $14.15 per ton of
PM-10, gulfur dioxide, lead, oxjdes of nitrogen and volatile
organic compounds emitted, except that the total fee may not be
greater than $200,000 per permit.
(5) and (6) Remain the same.
(7) Eagh source of air contamipnants subiject to (1) above
ubmit to department on the specified by the
department all information necessary to complete an inventory of
imated actua migsions for the preceding calendar year. . The
department shall npotify the source of the date by which the

informati must be submitted. The information submittal date

may not be earljier than February 15.
AUTH: 7%-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA

3. ARM 17.8.510 requires the Board of Environmental
Review to annually review air quality permit fees. BAir guality
permit fees are charged to all facilities that are required to
hold air quality permitg and are currently based on estimated
annual emissions from the regulated facilities. The amount of
money the department needs to fund the legislative appropriation
changes each year due to the amount of carryover available. The
emission fees may also need adjustment to compensate for changes
in the total amount of pollutants emitted in the state. The
department has projected the amount of fee fund carryover for
FY98, and has calculated the total actual emissions from all
regqulated sources. The proposed amendments to the air gquality
permit application and annual air quality operation fees will
generate sufficient fees to satisfy the legislative
appropriation and adequately fund the department’s air quality
program, when the projected carryover funds and anticipated
revenue are included.

The proposed amendments would substitute basic
administrative fees for the present minimum fees and would
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substitute a uniform fee per ton regulated pollutant emitted in
place of the existing tiered fee system that has different fee
amounts for the various ©regulated pollutants. The basic
administrative fees reflect the presumptive minimal effort
devoted to regulation of a covered facility by department staff.
The previous tiered fee system attempted to allocate fees based
on gross estimates of the amount of staff time devoted to
regulation of each pollutant. The Board proposes to abandon the
tiered system because the Department has not been able to
confirm the accuracy of those estimates. Many permitting and
compliance activities are general in nature and cannot be
compartmentalized by pollutant.

The proposed preconstruction administrative fee of $454 .42
repregsents the minimum time devoted to a preconstruction permit
application review. The proposed operation administrative fee
of %$367.88 represents the minimum time devoted to compliance
monitoring activities associated with a regulated facility. The
administrative fee amounts were developed by multiplying the
department’s best estimate of the number of hours expended on
the appropriate activities by an average salary estimate. The
propoged administrative fees accurately represent the minimum
amount of regulatory =service provided to the regulated
community. The board alsc proposes moving from a tiered fee
gystem to a uniform per ton fee to reflect the additional time
spent by department staff on permit applications and monitoring
compliance for larger facilities while not artificially skewing
the fees to collect any more for a particular pollutant. The
proposed amendments would also allow the department to specify
an information submittal date that would allow sufficient time

to calculate the annual fees and amend the rule. This date
varies from year to year based on the board meeting schedule.
4. Interested personsg may submit their data, viewa or

arguments concerning the proposed rules either orally or in
writing at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.0O. Box
200901, Helena, Montana 59620-0901, no later than July 29, 1998.

5. David Rusoff has been appointed to preside over and
conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

3

by

CINDY E. YOUNKIN, Chairperson
Reviewed by:
..
~F, 9 .
Jo F. North, Rule Reviewer

Certified to the Secretary of State June 15, 1998.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
QOF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF PUBLIC

of ARM 17.8.220, regarding ) HEARING ON PROPOSED
settled particulate matter ) REPEAL
)
)

(Air Quality)
TO: All Interested Persons

1. On April 16, 1998, the department published a Notice
of Proposed Repeal contemplating no public hearing. The
department has since received a request for a public hearing.
Therefore, on July 31, 1998, at 10:00 a.m., the board will hold
a public hearing in Room 35 of the Metcalf Building, 1520 East
Sixth Avenue, Helena, Montana, to consider the proposed repeal
of the above-captioned rule.

The board will make reasonable accommodations for persons
with disabilities who wish to participate in this hearing. If
you need an accommodation, contact the board no later than 5
p-m., July 17, 1998, to advise us of the nature of the
accommodation you need. Please contact the board at P.O. Box
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax
(406) 444-4386.

2. The rule 17.8.220 as proposed to be repealed way be
found on page 17-279 of the Administrative Rules of Montana.
AUTH: 75-2-111 and 75-2-202, MCA; IMP: 75-2-202, MCA

3. ARM 17.8.220 contains the settled particulate
"dustfall" standard. It was adopted in 1980 to combat nuisance
dustfall on material surfaces. For example, homeowners or

businesses located adjacent to lumber mills, rock crushers, or
other process equipment often suffered property damage or
inconvenience due to thick layers of process-related dustfall.

Repeal of this standard does not weaken the protection of
public health or welfare for several reasons. First, the state
and federal ambient air quality standards and ARM 17.8.308,
which regulates airborne particulate matter, remain in effect.
This latter rule requires the use of reasonable precautions to
control dust emissions from the production, handling,
transportation or storage of materials; the use of streets,
roads, and parking lots; and the operation of construction and
demolition projects. The rule also establishes opacity limits
and special requirements for nonattainment areas. And second,
there have been significant improvements to particulate control
equipment since ARM 17.8.220 was adopted. ARM 17.8.220 is
therefore no longer necessary.

[ Interested persons may submit their data, views or
arguments concerning the proposed rules either orally or in
writing at the hearing. Written data, views or arguments may
also be submitted to the Board of Environmental Review, P.0Q. Box
200901, Helena, Montana 59620-0901, no later than August 7,
1998.
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5. James Madden has been appointed to preside over and
conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

-

by
CINDY E. KIN, Chairperson

Reviewed by:

n F, ﬁorth, Rule Reviewer

Certified to the Secretary of State June 15, 1998.
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BEFORE THE QFFICE OF THE WORKERS' COMPENSATION JUDGE
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF PROPOSED ADOPTION
adoption of a procedural ) OF NEW RULE
rule, ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons.

1. On July 25, 1998, the Office of the Workers' Compensa-
tion Judge proposes to adopt a new procedural rule of the Court.

2. The text of the proposed new rule follows:

FQR REC DE 10 (1) Any party may
move for reconsideration of any order or decision of the
workers’ compensation court. The motion shall be filed within
20 days after the order or decision is served. The opposing
party shall have 10 days thereafter to respond unless the court
orders an earlier response. Upon receipt of the response, or
the expiration of the time for such response, the motion will be
deemed submitted for decision unless the court requests oral
argument .

(2) wWithin 20 days of the issuance of any order or final
decision, the court may, on its own motion and for good cause,
reconsider the order or decision.

(3) If the motion reguests reconsideration of an
appealable order or judgment, the original order or judgment
shall not be final until and unless the court denies the motion.

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA

RATIONALE: The Court has in prior cases reconsidered and changed
some of its orders and decisions. It believes that the ability
to do so is essential since it may have overlooked some critical
matter or argument that affects the ruling. The proposed new
rule formalizes its current practice and eliminates controversy
as to whether the Court has the authority to reconsider its own
orders and decisions. A petition (motion) for new trial and/or
request for amendment to findings of fact, conclusions of law
and judgment is governed by ARM 24.5.344. A motion to amend an
order on appeal is governed by ARM 24.5.350(7). Neither rule
allows the Workers'  Compensation Court to reconsider any order
or decision. The new rule complements the rules by extending
reconsideration to other types of orders and by broadening the
scope of review as to final decisions.

3. It is reasonably necessary to adopt the rule proposed
in order for the Workers’ Compensation Court to properly and
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timely decide and hear cases. 1In addition, the Court polled the
rules committee of the Court regarding the proposed rule and did
not receive any opposition from any committee member.

4, Interested parties may submit their data, views or
arguments concerning this change in writing to Workers' Compen-
sation Court, 1625 FEleventh Avenue, P.0O. Box 537, Helena, MT
59624-0537 on or before July 23, 1998.

5. If a person who is directly affected by the proposed
adoption wishes to express data, views and arguments orally or
in writing at a public hearing, she/he must make written request
for a hearing and submit this request along with any written
comments she/he has to the Workers' Compensation Court, 1625
Eleventh Avenue, P.0. Box 537, Helena, MT 59624-0537, no later
than July 23, 1998,

6. If the Workers’ Compensation Court receives requests
for a public hearing on the proposed rule from either 10% or
25, whichever is less, of the persons who are directly affected
by the proposed rule, from the Administrative Code Committee of
the legislature, from a governmental subdivision or agency, or
from an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. Based on the number of persons with workers'’
compensation claims, attorneys and insurers, 10% of those
persons directly affected has been determined to be more than
25.

7. Persons who wish to be informed of all Workers’
Compensation Court rulemaking proceedings, or other
administrative proceedings, may be placed on a 1list of
interested persons by advising the Court, in writing, at P.O.
Box 537, Helena, MT 59624-0537 or by phone at (406) 444-7794.

AL ﬂ z@m

MIKE McCARTER ELARICE V. BECK
JUDGE Hearing Examiner - Rule Reviewer
CERTIFIED TO THE SECRETARY OF STATE: é—/o-ZP

DATE
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed )} NOTICE OF PUBLIC HEARING
amendments of ARM 24.16.9003, ) ON PROPOSED AMENDMENTS OF
ARM 24.16.9004 and PREVAILING WAGE RULES AND
ARM 24.16.9007, related ESTABLISHING REVISED RATES
to Montana's prevailing wage FOR BUILDING CONSTRUCTION
rates SERVICES

—

TO ALL INTERESTED PERSONS:

1. On July 17, 1998, at 9:30 a.m., a public hearing will
be held in room 104 of the Walt Sullivan Building (Department of
Labor and Industry Building), 1327 Lockey, Helena, Montana, to
consider proposed amendments to prevailing wage rate rules, ARM
24.16.9003, 24.16.9004 and 24.16.9%007. The Department proposes
amending ARM 24.16.9003 to provide a methodology for setting
fringe benefits levels. The Department proposes amending ARM
24.16.9004 to incorporate technical changes to terminology and
to include fringe benefit rates. The Department proposes
amending ARM 24.16.9007 to incorporate by reference revised 1998
building construction services rates. The proposed amendments
are made in response to comments and data submitted by the
publi¢ during previous rule-making. FPlease see elsewhere in
this issue of the Montana Administrative Register for
information concerning those comments and the Department's
responses regarding that prior rule-making.

2. The Department of Labor and Industry will make
reagonable accommodations for persons with disabilities who wish
to participate in this public hearing. If you request an

accommodation, contact the Department by not later than 5:00
p.m., July 13, 1998, to advise us of the nature of the
accommodation that you need. Please contact the Job Service
Division, Office of Research and Analysis, Attn: Ms. Kate Kahle,
P.O, Box 1728, Helena, MT 59624-1728; telephone (406) 444-2430;
TTY (406) 444-0532; fax (406) 444-2638.

3. The Department of Labor and Industry proposes to amend
the rules as follows: (new matter underlined, deleted matter
interlined)

(1) When deemed necessary, the
commissioner estabiimshed shall establish.the standard prevailing
rate of wages i i i i

and fringe benefits for the various occupations in
for each district. Except ag uped in (2} and (3), the term

(2) Remains the same.

{3) Based on survey data collected by the department of
wm—@r—emm—m—w] = ] fit inf i £ : ion i
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(3) through (8) Remain the same, but are re-numbered (4)
through (9).
AUTH: 18-2-431, MCA
IMP: 18-2-401, 18-2-402, 18-2-403, and 18-2-411, MCA
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£33 (2) At least thirty—30) days prior to advertising
for bids or letting a contract for a publiec works project, a
public contracting agency may request that a speeial pew ]ob
classification and commensurate rate of wages
benefites be established for a particular craft, classification
or type of worker needed for a project. The commissioner will
establish a standard prevailing rate of wages for any craft,
clagsification or type of worker for which no rate has been
previously determined.

A request for a speeial pew project job
classification and commensurate rate of wages and benefits does
not relieve a contractor from the obligation to classify and pay
workers in accordance with annually established standard
prevailing wage rates pending the establishment of a speeial

4+3-{4) A request for a speecial—prejeet pew job
classification and rate of wages shall include:

(a) through (i) Remain the same.

A request for a special—prejeet npnew job

classification and rate of wages must establish:

(a) and (b) Remain the same.
AUTH: 18-2-431, MCA
IMP: 18-2-402 and 18-2-422, MCA

(1) The commissioner's determination of minimum wage
rates, including fringe benefits for health and welfare, pension
contributions and travel allowance, by craft, classification or
type of worker, and by character of project, are adopted in
accordance with the Montana Administrative Procedure Act and
rules implementing the Act.

{(a) A notice of proposed adoption of the commissioner's
determination is published in the Montana Administrative
Register 30 to 45 days prior to adoption according to regular
publication dates scheduled in ARM 1.2.419.

{b) Adopted wage rates are effective until superseded and
replaced by a subsequent adoption.

(c) The wage rates applicable to a particular public works
project are those in effect at the time the bid specifications
are advertised.

(d) The wage rates proposed and the wage rates adopted are
incorporated by reference in respective notices published in the
Montana Administrative Regiqter.

le) xhamguxxgn;_hn1ldAnamg9ng;xua;i%n_a:xxis:ﬂmxi&ga_axg
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Prevailing Wage Rates-Building Construction" publication.
{f) The current non-construction._ sexvices rates axe
antajugd :'n ;bg 1997 EZEIH:I'QD Qf "Ihg State Qf Montana
iy - : " i
(2) and (3) Remain the same.
AUTH: 18-2-431 and 2-4-307, MCA
IMP: 18-2-401 through 18-2-432, MCA

Reason: There 1is reasonable necessity for the proposed
amendments to ARM 24.16.9003 and 24.16.9004 in order to address
concerns raised by members of the public during previous public
comment concerning ARM 24.16.9003. Members of the public
commented that the rule lacked a methodology for the computation
of fringe benefits, and the proposed amendments address that
concern. There is reascnable necessity to give notice of the
revised proposed standard prevailing rate of wages and fringe
benefits, based on public comment and the submission of
additional data. While the Department has historically adopted
rates with minor changes based on public comment, the Department
believes that the revised proposed rates have enocugh changes to
warrant additional public notice and a comment period. There is
also reasonable necessity for the proposed amendments to ARM
24.16.9007 in order to address concerns raised by staff of the
Administrative Code Committee. Please see elsewhere in this
issue of the Montana Administrative Register for information
concerning the amendment of ARM 24.16.9003 and public comments
made regarding the previously proposed amendment of ARM
24.16.9007.

4. Interested parties may submit their data, views, or
comments, either orally or in writing, at the hearing. Written
data, views, or comments may also be submitted to:

Kate Kahle

Regearch and Analysis Bureau
Job Service Division

Department of Labor and Industry
P.O. Box 1728

Helena, Montana 659%9624-1728

so that they are received by not later than 5:00 p.m., July 24,
1998.

5. The Department maintains a number of mailing lists of
interested persons regarding a variety of topics. For more
information about the mailing lists, or to have your name and
address added to any or all of the interested persons lists,
please contact Mark Cadwallader, Office of Legal Services,
Department of Labor and Industry, P.O0. Box 1728, Helena, MT
59624-1728; telephone (406) 444-4493; TTY (406) 444-0532.

6. The Department has complied with the provisions of

2-4.302, MCA, regarding notification of the bill aponsor about
the proposed action regarding these rules.
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7. The Department proposes to make the amendments and
reviged rates effective at the earliest possible date. The
Department reserves the right to adopt only a portion of the
proposed changes, or to adopt some or all of the proposed
changes at a later time.

8. The Hearings Bureau of the Centralized Services
Division of the Department has been deaignated to preside over

Mark Cadwallader Patricia Haffey, Co
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: June 15, 1998.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed
amendment of ARM 24.21.414

by the adoption of

wage rates for certain
apprenticeship programs

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT

OF ARM 24.21.414 BY THE
ADOPTION OF WAGE RATES

TO ALL INTERESTED PERSONS:

1. On July 17, 1998, at 11:00 a.m. or as shortly as
possible thereafter, a public hearing will be held in room 104
of the Walt Sullivan Building (Department of Labor and Industry
Building), 1327 Lockey, Helena, Montana, to consider the
amendment of ARM 24.21.414 by the adoption of wage rates related
to certain apprenticeship programs in the building construction
industry.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, contact the Department by not later than
5:00 p.m., July 13, 1998, to advise us of the nature of the
accommodation that you need. Please contact the Apprenticeship
Program, Job Service Division, Attn: Mark Maki, P.O. Box 1728,
Helena, MT 59624; telephone (406) 444-4100; TTY {(406) 444-0532;
fax (406) 444-3037. Persons with disabilities who need an
alternative accessible format of this document in order to
participate in this rule-making process should contact Mr. Maki.

2. The Department of Labor and Industry proposes to amend
ARM 24.21.414 as £follows: (new matter underlined, deleted
matter interlined)

(1) through (4) Remain the same.

(5) The department will publish and incorporate by
reference the 3995 reviged 1998 edition of the publication
entitled "State of Montana Base Journey-Level Rates for
Apprentice Wages" which gsets forth the building construction
industry occupations journeyman wage rates in the five regions
of Montana, excluding the seven largest counties, in order to
set the apprentice wage rates provided by (3) and (4). A copy
of the publication is available from Kate Kahle, Research and
Analysis Bureau, Department of Labor and Industry, 1327 Lockey,
P.O. Box 1728, Helena, MT 59624-1728.

{(6) and (7) Remain the same.

AUTH: 39-6-101, MCA
IMP: 39-6-101 and 39-6-106, MCA

REASON : There is reasonable necessity for amendment of this

rule in order to update the base wage rates, as contemplated by
this rule. The proposed amendments are being offered as part of

MAR Notice No. 24-21-117 12~6/25/98



-1587-

the biennial updating of certain wage rates. In addition, there
is reasonable necessity to amend the rates at this time because
of the relationship to the proposed changes to prevailing wage
rates for building construction. Noticing this hearing in
conjunction with the prevailing wage rate hearing is generally
more convenient for the interested parties, and allows members
of the public who wish to attend both public hearings to only
make a single trip to Helema. Although a public hearing was
previously held on April 17, 1998, concerning proposed rates for
apprenticeship purposes, the Department has subsequently
received comments and data that affect the proposed standard
prevailing rate of wages and fringe benefits upon which the
apprenticeship rates are based., Accordingly, the Department has
revised the proposed apprenticeship rates. Please see elsewhere
in this issue of the Montana Administrative Register for two
notices that contain information concerning changes and proposed
changes to the standard prevailing rate of wages and fringe
benefits.

3. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Mark Maki
Apprenticeship Program
Job Service Division
Department of Labor and Industry
P.0O. Box 1728
Helena, Montana 59624-1728
and must be received by no later than 5:00 p.m., July 24, 1998.

4. ARM 24.21.414 makes reference to the building
construction prevailing wage rates adopted in ARM 24.16.9007.
Persons interested in those prevailing wage rates sghould take
notice that the Department will be conducting a public hearing
on the proposed revised 1998 version of those rates at 9:30 a.m.
on July 17, 1998, in the same room as the apprenticeship rate
hearing. Persons wishing to obtain a copy of the official
Notice of Public Hearing for the prevailing wage rates and/or
the proposed revised 1998 prevailing wage rates may contact Kate
Kahle, Research and Analysis Bureau, Job Service Division,
Department of Labor and Industry, 1327 Lockey, P.O. Box 1728,
Helena, MT 59624-1728; telephone (406) 444-2430; TTY
(406) 444-0532; fax (406) 444-2638.

5. The Department maintains a number of mailing lists of
interested persons regarding a variety of topics. For more
information about the mailing lists, or to have your name and
address added to any or all of the interested persons lists,
please contact Mark Cadwallader, Legal/Centralized Services
Division, P.0. Box 1728, Helena, MT 59624-1728; telephone (406)
444-4493; TTY (406) 444-0532.
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6. The Department is not required by 2-4-302, MCA, to
notify any bill sponsor about the proposed action regarding this
rule action.

7. The Department proposes to make these amendmernts
effective as soon as possible.

8. The Hearings Bureau of the Department’s Centralized
Services Division has been designated to preside over and
condya hearing.

Pattricia Haffey, Co
Rule Reviewer DEPARTMENT OF LABOR

Certified to the Secretary of State: June 15, 1998.
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BEFORE THE BOARD OF LIVESTOCK
OF THE STATE OF MONTANA

In the matter of adoption of
new rules I through VIII as

} NOTICE OF PROPOSED

)
they relate to scrapie )

)

}

ADOPTION

NO PUBLIC HEARING
CONTEMPLATED

TO: ALL INTERESTED PERSONS:

1. On July 30, 1998, the board of livestock (board)
proposes to adopt new rules I, II, III, IV, V, VI, VII and
VIII.

2. The proposed new rules provide as follows:

BULE.X_OQUARANIINE (1) A scrapie infected or source flock
must be quarantined. The owner of this scrapie infected or
source flock has the option of depopulating or signing an
agreement with state federal scrapie program administrators
complying with the requirements of 9CFR 79.2. AUTH: 81-2-102,
MCA IMP: 81-2-103, MCA.

BOLE II REPORTING REQUIREMENT (1) The owners of the flock or
his or her agent shall immediately report to the appropriate
authorities any animals exhibiting behavioral abnormalities
symptomatic of scrapie disease. Such animals must not be
removed from the flock without the written permission of the
appropriate authorities. AUTH: 81-2-102, MCA IMP: 81-2-103,
MCA.

BULE III IDENTIFICATION (1) All animals 1 vear of ade or
older shall be identified. All animals less than 1 year of age
must be identified upon change of ownership unless moving to
slaughter. Identification shall congist of a tamper proof ear
tag and either an electronic implant, a flank tattoo or an ear
tattoo all of which provide a unigue identification number in
accordance with the instructions of appropriate authorities.
AUTH: 81-2-102, MCA IMP: B1-2-103, MCA.

RULE IV RETENTION OF IDENTIFICATION (1) The owner of the
flock {or his or her agent) must maintain and retain for a
minimum of 5 years after removal of an animal from a flock that
animal's individual identification number (from the eartag,
electronic implant, tattoo, or ear tattoo) and any secondary
form of identification and information the owner or his or her
agent may choose to maintain. AUTH: 81-2-102, MCA IMP: 81-2.
103, MCa.
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RULE V____DISCLOSURE OF INFQRMATION (1) Breed agsociations
and registries, livestock markets, and packers may disclose
records to appropriate authorities for trace source flocks and
exposed animals. AUTH: 81-2-102, MCA IMP: 81-2-103, MCA.

BULE VI AVAILABILITY FOR INSEECTION (1) Animals in the
flock and those records required under 9CFR 79.2 (a) (2) (iv)
shall be available for inspection by the appropriate authority
upon reasonable notice given to the owner of the flock or his
or her agent. AUTH: B81-2-102, MCA IMP: 81-2-103, MCA.

RULE VII _SAMPLE COLLECTIQN (1) The owner of the flock or
his or her agent will have an accredited veterinarian collect
and submit tissues from animals reported pursuant to 9CFR 79.2
at paragraph (a) (2) (ii) an APHIS designated laboratory. AUTH:
81-2-102, MCA IMP: B1-2-103, MCA.

RULE VIII IDENTIEICATION METHODOLOGY (1) All high risk
mutton breeds and goats associated with these flocks sold or
used for breeding purposes must be identified as to the flock
of origin by a tamper proof eartag and at least one of the
following (electronic implant, flank tattoo or ear tattoo).
this information must be on the certificate of veterinary
ingpection and/or import permit. AUTH: 81-2-102, MCA  IMP:
81-2-103, MCA.

3. The Board is proposing the adoption of these rules
for the purpose of allowing the department of livestock
flexibility in dealing with a changing disease scenario
involving sgcrapie.

4. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing to the
Pepartment of Livestock, 301 N. Roberts Street - RM 307, PO Box
202001, Helena, MT 59620-2001, to be received no later than
July 23, 1998.

5. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to the Department of Livestock, 301 N. Roberts
St. - RM 307, PO Box 202001, Helena, MT 5%620-2001. The
comments must be received no later than July 23, 1998.

6. If the board receives a request for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
actions, from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
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Administrative Register. Ten percent of those persons directly
affected has been determined to be greater than 25 persons
based on the number of livestock producers in the State of
Montana.

7. The two-bill sponsor notice requirements of section
2-4-302, MCA, do not apply.

g, The bhoard of livestock maintains a list of interested
persons who wish to receive notices of rule making actions
proposed by this agency. Persons who wish to have their name
added to the list shall make a written request which includes
the name and mailing address of the person to receive notices.
Such written request may be mailed or delivered to the board of
livestock office at PO Box 202001, Helena, Montana, 59620-2001,
or faxed to the office at (406) 444-1929.

MONTANA BOARD OF LIVESTOCK
JOHN PAUGH, CHAIRMAN

2 “7

il s
BY: o0 g s [t g e

Lauféhce Petersen, Executive Officer
To the Board of Livestock

g\f‘éﬁi)W, o
Lon Mitchell, Rule/Reviewer

Livestock Chief Legal Counsel
Department of Livestock

Certified to the Secretary of State Ag,m /2., 199,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of rules I through XV, the
amendment of 46.18.101
through 46.18.103, 46.18.106
through 46.18.108, 46.18.112
through 46.18.114, 46.18.118
through 46.18.122, 46.18.124

) NOTICE OF PUBLIC HEARING
)
)
)
)
)
through 46.18.126, 46.18.129, )
)
)
)
)
)
)
)
)

ON PROPOSED AMENDMENT

46.18.130, 46.18.133, and

46.18.134 and the repeal of

46.10.101 through 46.10.306, and

46.10.314 through 46.10.847
pertaining to

Families Achieving

Independence in Montana

(FAIM)

TO: All Interested Persons

1. On July 20, 1998, at 4:00 p.m., a public hearing will
be held by MetNet in the Lower Level Auditorium of the
Department of Public Health and Human Services Building, 111 N.
Sanders, Helena, Montana; Special Ed. Building, Room 162, 1500
North 30th Street, Montana State University at Billings,
Billings, Montana; Burns Center Room 126, EPS Building South 7th
& Grant, Montana State University, Bozeman, Montana; ELCB, Room
231, 1300 West Park Street, Montana Tech, Butte, Montana; Room
147, 2100 16th Avenue South, Great Falls College of Technology
of MSU, Great Falls, Montana; and Gallagher Building, Room 104,
Corner of Arthur and Eddy, University of Montana, Missoula,
Montana, to consider the proposed adoption of rulees I through
Xv, the amendment of 46.18.101 through 46.18.103, 46.18.106
through 46.18.108, 46.18.112 through 46.18.114, 46.18.118
through 46.18.122, 46.18.124 through 46.18.126, 46.18.129,
46.18.130, 46.18.133, and 46.18.134 and the repeal of 46.10.101
through 46.10.306, 46.10.314 through 46.10.847
pertaining to Families Achieving Independence in Montana (FAIM).
This hearing will be held concurrently with the hearing as
proposed pertaining to Families Achieving Independence in
Montana (FAIM) in MAR Notice Numbers 37-100 and 37-101 in this
issue of the Montana Administrative Register.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
July 13, 1998, to advise us of the nature of the accommodation

MAR Notice No. 37-99 12-6/25/98



~1593-

that you need. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970,

2. The rule as proposed to be adopted provides as
follows:
: NERA
E| (1) Subject to the restrictions set forth in

[Rule I1I1 and in (2) of this rule, FAIM Financial Assistance
(FFA) may be granted to the following classes of persons if they
meet all other eligibility requirements for FFA:

(a) minor children as defined in ARM 46,18.103;

(b) gpecified caretaker relatives, as defined in ARM
46.18.103;

(c) stepparents of minor children who live with the child
and with the child’s natural or adoptive parent;

(d) persons under the age of 18 or under the age of 19
years and attending high school or an equivalent program full-
time who live in the home of a minor child and are the child’'s
siblings by blood, marriage, or adoption, including half
brothers and half sisters and stepsiblings;

(e} pregnant women who have no other eligible children
living with them, provided that they shall be eligible for cash
asgistance payments beginning the thixd month prior to the month
in which the child is expected to be born,

(2} The following are not eligible for FFA:

(a) Persons receiving supplemental security income (SSI)
benefits under Title XVI of the federal Social Security Act;

(b) a specified caretaker relative who fails or refuses to
comply with the requirements of ARM 46.18.114 regarding the
assignment of child and medical support rights and cooperation
in establishing paternity and obtaining child and medical
support ; .

(c) a specified caretaker relative who refuses without
good cause to comply with the requirements of ARM 46.18.114
regarding the assignment of child and medical support rights and
cooperation in establishing paternity and obtaining child and
medical support and all members of the specified caretaker
relative’s filing unit;

(d) a specified caretaker relative who fails to report the
absence of a child, lasting more than 90 consecutive days as
gpecified in ARM 46.18.112 by the end of the S-day period which
beginag with the date on which it becomes c¢lear to the caretaker
relative that the child will be absent for more than 90
consecutive days;

(e} teenage parents who are not living with their parent
or parents, legal guardian, or other adult relative who would
qualify to be a guardian of a minor child under Title 72,
Chapter 5, of Montana Code Annotated, unless the teenage parent
has been authorized to live in an alternative setting by the
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living arrangement review committee because:

(i), the teenage parent has no parent, legal guardian, or
other adult relative who would qualify to serve as a guardian
who wi11'allow the teenage parent to live in their home; or

(ii) the teenage parent is living independently because:

(A) physical, wverbal, or emotional abuse or domestic
violence exists in the home of any adult relative or guardian
with whom the teenage parent could otherwise live;

(B) alcohol or drug abuse exists in the home of any adult
relative or guardian with whom the teenage parent could
otherwise live;

(C) any adult relatives with whom the teenage parent could
otherwise live do not live in Montana;

(D) any adult relative with whom the teenage parent could
otherwise live is mentally ill; or

(B) it would be dangercus to the teenage parent’s physical
or emotional well being for any other reason to live with any
adult relatives with whom the teenage parent could otherwise
live.

(f) persons who are in violation of a condition of the
individual’s probation or parole imposed under state or federal
law and persons fleeing to avoid being prosecuted for a felony
or fleeing to avoid custody or confinement after conviction of
a felony;

(i) a person is an ineligible fleeing felon if the crime
involved is a felony in the jurisdiction where the crime
occurred.

(g) persons who have intentionally misrepresented their
place of regidence, for a period of 10 years, in accordance with
the disqualification provisions of ARM 46.18.106;

(h) an individual who committed and was convicted after
August 22, 1996, of any offense which is classified as a felony
in the jurisdiction where the offense occurred and which has as
an element the possesasion, use, or distribution of a controlled
substance as defined in section 102(6) of the federal Controlled
Substance Act, 21 USC 802(6)}.

(i) members of a family which includes an adult who has
received assistance for 60 months or more, as prescribed in ARM
46€.18.107.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-21] and 53-4-231, MCA

N N
TY, CIT P (1) FExcept as provided
in (%), only U.S. citizens and qualified aliens are eligible for
FAIM financial assistance.
(2) A qualified alien is a noncitizen who:
(a) was admitted to the U.5. as a refugee under section
207 of the Immigration and Nationality Act (INA);
(b) was granted asylum under section B of the INA;
{(c) has had deportation withheld under section 243(h) of
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the INA; or

(d) has been lawfully admitted to the U.S. for permanent
residence under the INA and either:

(i) is a veteran of the U.S. Armed Services as defined in
38 USC 101 who has received an honorable discharge which was not
granted on account of alienage;

{ii) is an active member of the U.S. Armed Services, other
than active duty for training;

(i1i1) 1is a spouse or unmarried dependent of a veteran or
active duty military personnel as described in (2)(d) (i) or
(i1); or ’

(iv) has worked 40 qualifying quarters as defined in Title
I1 of the federal Social Security Act or is credited with 40
such quarters as follows:

(A) an alien shall be credited with all qualifying
quarters worked by a parent of the alien while the alien was
under age 18, subject to the provision of (2)(d) (iv)(C); and

(B) an alien shall be credited with all qualifying
quarters worked by a spouse of the alien during
their marriage, provided the alien ig s8till married to that
spouse or that spouse is deceased and subject to the provision
of (2)(d) (iv) (C).

(<) An alien will not be credited with any qualifying
quarter worked by a parent or spouse which occurred after
December 31, 1996, if the parent or spouse received any federal
means-tested public assistance benefit as defined in ARM
46.18.103 during the gqualifying quarter.

(3) The following classes of qualified aliens may receive
FFA benefits, if otherwise eligible, only for a limited period
of time as specified:

(a) refugees, for 5 years from the date of entry of into
the U.5.;

(b) asylees, for 5 years from the date asylum in the U.S.
was granted;

(¢) aliens who have had deportation withheld, for § years
after the date of entry of the order withholding deportation.

(4) The 5 year time limits gpecified in (3) (a) through (¢)
no longer apply 1if a refugee, asylee, or person whose
deportation has been withheld becomes a naturalized citizen or
changes to another status under which the alien may be eligible
for FFA benefits.

{(5) A noncitizen who is not a qualified alien as specified
in this rule may receive medicaid benefits if the individual:

(a) was living in the U.S. on August 22, 1996; and

(b) meets all other eligibility requirements for medicaid.

{6) Aliens legally admitted for permanent residence after
August 22, 1996, are banned from receiving cash assistance for
5 years from the date of entry into the U.S.

AUTH: 53-2-201 and 53-4-212, MCA
IMP: 53-2-201, 53-4-211 and 53-4-231, MCA

12-6/25/98 MAR Notice No, 37-99



-1596-

OVERPAYMENTS (1) The department may recover the value of any
FAIM Financial Assistance (FFA) benefits paid to or on behalf of
an assistance unit to which it was not entitled, regardless of
whether the overpayment occurred due to an error by the
department, a nonfraudulent action or omission by the FAIM
participant, or fraudulent action by the FAIM participant.

(2) Recovery may be made from the filing unit which was
overpaid, from any individual member of the assistance unit at
the time when the overpayment occurred, or from any assistance
unit which includes a person who was a member of the overpaid
filing unit at the time when the overpayment occurred.

(3) Recovery of food stamp over issuances shall be made in
accordance with the requirements of 7 CFR 273.18, as amended
through January 1, 1997, and provisions of section 13 of the
Food Stamp Act of 1977, 7 USC 2022, as amended by section 844 of
the Personal Responsibility and Work Opportunity Reconciliation
Act of 1966 (PRWORA), which are hereby adopted and incorporated
by reference. Copies of 7 CFR 273,18, as amended by PRWORA may
be obtained from the Department of Public Health and Human
Services, Office of Legal Affairs, 111 N. Sanders, P.O. Box
4210, Helena, MT 59604-4210. To the extent that the federal
regulations at 7 CFR 273.18 are inconsistent with any provision
of the Food Stamp Act of 1977 as amended by PRWORA, the
provigions of the Food Stamp Act shall take precedence.

(4) Recovery of cash asgistance, medical assistance, and
all other FFA benefits excluding food stamps shall be made as
follows:

(a) If an overpayment of benefits has occurred due to
fraudulent action by a member of the filing unit, the sum which
must be repaid is 125% of the amount of assistance to which the
assistance unit was not entitled. Fraudulent action includes
but is not limited to the making of an intentionally false
statement or misrepresentation and the intentional withholding
of information.

(b) If an overpayment of benefits has occurred due to
department error or a nonfraudulent error by a member of the
filing unit, the sum which may be recovered is 100% of the
amount of assistance to which the agsistance unit was not
entitled.

{(¢) The department is entitled to recover an overpayment
regardless of whether any or all of the members of the overpaid
agsistance unit are currently receiving assistance.

(1) In the case of an individual or assistance unit
currently receiving assistance, the department may recover an
overpayment by reducing the current cash assistance amount by
10% and retaining the sum by which the cash assistance has been
reduced to repay the overpayment. At the department’s option,
recovery may also be made by voluntary payments by a member of
the overpaid assistance unit or any other legal means available
to collect a debt, including the use of offset against any
monieas which the State of Montana owes or may owe to a member of
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the filing unit.

(ii) In the case of individuals who are not currently
receiving assistance, recovery may be made by voluntary
payments by a member of the overpaid assistance unit or any
other legal means available to collect a debt, including the use
of offset against any monies which the State of Montana owes or
may owe to a member of the filing unit.

(5) When an assistance unit has been underpaid due to an
error by the department or the participant or due to any other
reason, the underpayment may be corrected by issuing a
supplemental payment in the amount by which the assistance unit
wag underpaid.

(a) For purposes of determining continued eligibility and
amount of assistance, the additional amount paid to the
assistance unit to correct an underpayment will not be
considered as income or as a resource in the month it is paid
nor in the following wmonth. .

AUTH: Sec. 53-2-201 and §3-4-212, MCA
IMP: Sec. 53-2-108, 53-2-201 and 53-4-211, MCA

fRULE IV] FAIM FINANCIAL ASSISTANCE; GOOD CAUSE (1) A
FAIM participant’s failure to comply with a pathways or
community services program requirement, such as a requirement
under a family invegtment agreement, including but not limited
to participation in an employment and training activity or the
requirement of accepting or maintaining suitable employment,
shall not result in imposition of a sanction if good cause
exists for the failure to comply.

(2) 1If it appears that a participant has failed to comply
with a requirement, the participant shall be given the
opportunity to provide information to the FAIM coordinator or
work readiness component (WoRC) case manager regarding the
alleged noncompliance and the reasons for the alleged failure to
comply. If the FAIM coordinator or WoRC case manager determines
from the available information, including any information
provided by the participant, that there was a failure to comply
and that good cause for the noncompliance does not exist, a
sanction shall be imposed in accordance with ARM 46.18.134.

(3) Good cause consists of circumstances beyond the
participant’s control which prevent compliance with a
requirement or which excuse a failure to comply.

(4) Good cause for failure to keep appointments, report
changes, provide required information, or comply with family
investment agreement activities or other eligibility
requirements includes, but is not limited to, the following
circumstances:

(a) 1illness or incapacity of the participant;

(b) illness or incapacity of another household member
sufficiently serious to require the presence of the participant;

(c) death of a family member;

(d) participant’s incarceration or required court
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appearance;
(e) inability to obtain necessary child care;
(f) adverse weathexr conditions which make travel

impossible or unreasonably dangerous;

{g) lack of transportation in a case where the participant
cannot reasonably be expected to walk or bicycle because of the
distance or the participant’s health or physical limitations;

(i) Transportation is considered to be available if the
participant has the use of a private vehicle, has access to
public transportation, or can ride with someone else, provided
that a participant will not be required to accept a ride under
c¢ircumstance which a reasonable person would consider dangerous
or unsuitable.

(5} Good cause for failure to accept employment or for
voluntarily quitting a job or reducing earned income from
employment includes, but is not limited to, the following
circumstances:

(a) The wage is less than the state minimum wage.

(b) fTransportation is not available and the participant
cannot reasonably be expected to walk or bicycle to work because
of the distance or the participant’s health or physical
limitations.

(i) Transportation is considered to be available if the
participant has the use of a private vehicle, has access to
public transportation, or can ride with someone else, provided
that a participant will not be required to accept a ride under
circumstance which a reagonable person would consider dangerous
or unsuitable.

(c) Child care is necessary and is not available.

(d) Working conditions are unsuitable because of an
unreasonable degree of risk to health or safety or lack of
workers’ compensation coverage.

(e) The participant ie age 60 or older.

(f) The participant has a physical or mental impairment
which prevents the participant from accepting or maintaining
this employment, as determined by a licensed physician or
psychologist.

(i) A temporary mental or physical illness, injury, or
incapacity may constitute good cause for the duration of the
incapacity only.

(g) the participant lacks the necessary work-related
skills for the employment and cannot acquire such skills in time
to obtain or retain the employment.

AUTH: Sec. 53-2-201 and 53-4-2312, MCA
IMP: Sec. 53-2-201 and 53-4-211, MCA

F IST : SA D AND
SHARING INFORMATION (1) Use of information concerning
applicants for or participants in FAIM financial assistance is
restricted to purposes directly connected with the
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administration of the FAIM project and other federally assisted
programs which provide assistance to individuals on the basis of
need.

(2) The department may use confidential information
concerning an applicant for or participant in FAIM financial
assistance, without notice or permission of the person for the
following purposes:

(a) administration of FAIM financial assistance or any of
the other federal programs listed in (4);

(b) reporting of child abuse and neglect to an appropriate
agency or authority or responding to a request for information
from an appropriate agency or authority investigating child
abuse or neglect; or

(c) the conduct of child support activities.

(3) Administration of a program includes the use of
information by the program necessary for:

{a) establishing applicant eligibility;

(b) determining amount of assistance for recipient;

(¢) providing services to recipient;

(d) conducting audits and similar activities; or

(e) any investigation, prosecution, or criminal or civil
proceeding relating to the administration of the program.

(4) Other federal programg include the following:

(a) food stamps;

(b) medicaid;

(c) federally assisted unemployment compensation;

(d) federal old age assistance;

(e) federal aid to the blind;

(f) federal aid to the disabled;

(g) supplemental security income;

(h) social security;

(i) federally assisted child welfare services;

(§) federally assisted foster care;

(k) federally assisted adoption assistance;

(1) federally assisted weatherization;

{m} low income energy asgistance;

{n) social services block grant;

{o) federally assisted work incentive;

(p) federally assisted child care assistance; or

(q) any other federal or federally assisted program
providing assistance, in cash, in kind or in services, directly
to recipients on the basis of need.

(5) The department, without notice to or the permission of
an applicant or participant, may release the current address of
the person to a federal, state or local law enforcement officer,
if the officer provides in the request the name of the person
and satisfactorily demonstrates:

(a) that the person is:

(i) a fugitive felon;

(ii) violating a condition of probation or parole; or

(iii) has information necessary for the officer to conduct
the officer’s official duties; and
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(b) that locating and/or apprehending the person is within
the official duties of the officer.

(6) The department, without prior permission of the
applicant or participant, may within its discretion releasge
confidential information necessary for the provision of
emergency services to meet medical and other critical needs of
the person. Notice of the release must be given as soon as
possible to the person.

AUTH: Sec. 53-2-20] and 53-4-212, MCA
IMP:  Sec, 53-2-105, $3-2-20), 53-2-2311 and 53-4-211, MCA

[RULE Vil FAIM FINANCIAL _ ASSISTANCE;

(1) There is no durational residency requirement for

FAIM financial assistance. Any resident of Montana who meeta

all other eligibility requirements may receive FAIM financial
assistance.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-2-201 and 53-4-211, MCA

v T, i

(1) Applications for
FAIM Financial Assistance must be made at the office of public
asgistance in the county where the person lives. When
conditions preclude a person from visiting the office of public
assistance to make application, he shall have an opportunity to
make application at a mutually agreed place or through a home
vigit by the worker.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec, 53-2-201, 53-4-211 and 53-4-233, MCA

IRULE VIiIIl FAIM FINANCIAL _  ASSISTANCE:

T, (1) Investigations of eligibility
will include securing information from the person applying for
or receiving assistance and such other investigation as may be
determined necessary by the department.

(2) If a case is selected for program compliance review,
the client must cooperate,

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-2-20]1, 53-4-211 and 53-4-233, MCA

AND REDETERMINATION OF ELIGIBILITY (1) The initial assistance
payment will be issued in a prorated amount which includes the
day upon which application was made and the remaining days of
that month.

(2) Periodic investigations will be made of all FAIM
participants to determine whether continuing eligibility to
receive assistance exists, at least once every 12 months, but
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may be made at any time if circumstances require.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-2-201 and 53-4-211, MCA

ASSISTANCE PAYMENTS (1) Monthly assistance payments are made
directly to eligible persons for their own unrestricted use
except in cases of protective payee payments. The check may not
be mailed to the grantee in care of a creditor or delivered
through indirect representation. Payments may not be forwarded
from one address to another.

{2) Other cash assistance payments, including but not
limited to employment and training supportive services payments,
may be made directly to the participant or to a vendor on behalf
of a participant.

AUTH: Sec., 53-2-201 and 53-4-212, MCA
IMP: Sec, 53-2-201 and 53-4-211, MCA

[RULE XI1 FAIM FINANCIAL ASSISTANCE; PROTECTIVE PAYMENTS

(1) A protective payment plan shall be implemented when
the caretaker relative has clearly demonstrated an inability or
unwillingness to use the family’s assistance payments to meet
the basic needs of the minor children in the household, as
determined by an employee of the division of the department
which provides protective services to children.

(2) Selection of the protective payee will be made by the
participant, or with the participant’s participation and
congent, to the extent possaible. Selection of a protective
payee may be made among relatives, friends of the family, the
clergy, a community service group, a voluntary social service
agency, or departmental staff. If it is in the best interest of
the participant for a staff member of the department of public
health and human services to serve as protective payee, a staff
member will be appointed. The selection of protective payees
may not include:

(a) county commissioners;

(b) executive heads of the department of public health and
human services;

(c) persons determining financial eligibility for public
assistance;

(d) special investigative or resource staff;

(e) staff handling fiscal processes;

(f) 1landlords;

(g) grocers or other vendors of goods or gervices dealing
directly with the eclient.

AUTH: Sec. 53-2-20] and 53-4-212, MCA
IMP: Sec. 53-2-201 and 53-4-211, MCA

R X M AS T EED IL WI
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R (1) Financial assistance and/or services
may be authorized to meet the emergency needs of a child under
the age of 18 or who is age 18 and is a full time primary or
secondary school student, or of a relative of the child within
the degree of kinship specified in ARM 46.168.112 who lives with
the child, in the following circumstances:

(a) where the emergency arises from an unforeseen event
which was beyond the household’s control, and which has caused
or threatens to cause the destitution of the child; or

(b} where the emergency arises out of a situation
identified by the department’s family services bureau as
involving abuse or neglect of the child.

(2) For purposes of this rule, household means the child
whose needs are to be met by the emergency assistance and all
other persons who live with the child and are related to the
child by bloocd or marriage, as specified in ARM 46.18.112.

(3) Emergency assistance will be provided only if:

(a) the child and all household members are U.S. citizens
or gualified aliens as defined in [Rule II).

{b) the emergency needs did not arise because the child or
the child’s caretaker relative refused without good c¢ause to
accept or maintain employment or training for employment;

(i) good cause for failure to accept or maintain
employment or training for employment shall be determined in
accordance with the provisions of [Rule V].

(¢) the emergency situation could not have been foreseen
by the household and was not under the household’s control; and

(d) the household has exhausted all other means available
to meet the emergency need, including but not limited to all
liquid resources of the household and any benefits or services
for which the household is eligible.

(4) Emergency assistance may be authorized once only in
any period of 12 consecutive months.

(5) Emergency assistance shall be provided in the form of
cash payments directly to the household or payments by the
department to the vendor of a necessary item or service.

(6) Emergency assistance shall not be provided to pay for
the following:

(a) penalties, fines, and taxes, including but not limited
to personal and real property taxes;

(b) insurance - home, auto, or life;

{c) burials;

(d) mortgages;

(e) reimbursements for expenses already paid or money
loaned to the household to pay expenses;

(£) rental, security, and/or utility deposits or any
rental payment required to be paid in advance before the
household takes possession;

{g) bills for gervices already received, including medical
bills;

{(h) bills more than 30 days past due, excepting the two
most recent months of past due rent or utility bills if a

MAR Notice No. 37-99 12-6/25/98



-1603-

written eviction notice or utility cut-off notice has been given
to the household;

(i) legal fees, including but not limited to court costs
and attorney fees;

(j) the purchase of a vehicle; or

(k) any travel that would be payable by medicaid, or by
FAIM supportive services or one-time employment related
payments.

(7) Emergency assistance may be provided to pay for family
based services in the home if the department’'s family services
bureau or family prevention contractor has identified a need for
social worker services to prevent the child’s removal, expedite
the return of the child to the home, or prevent the need for
protective services for the child.

(8) Information will be provided and referrals will he
made to meet the needs of the household for counseling, shelter,
¢hild care, legal services, homemaker services, or other
services,

(9) A pregnant woman who has no children living with her
is not eligible to receive emergency assistance to meet her own
needs or the needs of her unborn child unless:

(a) she is in the last trimester of her pregnancy; and

{b) an employee of the department who provides protective
services to children has determined that she is in need of
emergency assistance.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-2-201 and 53-4-211, MCA

L RGENCY ANCE FOR NEE ILIES WIT
N E OL N DETERM
ELIGIBILITY (1) A household member or an employee or agent of
the department may make a request for emergency assistance at
the county office administering public assistance programs in
the county where the household needing assistance lives.

(2} Eligibility requirements for emergency assistance must
be verified and documented.

(3) To receive emergency assistance, an applicant must
show:

(a) that a child who is under the age of 18 or is 18 and
a full-time primary or secondary school student is living with
a relative specified in ARM 46.18.112 in a place of residence
maintained by the relative as the child’'s own home; and

(b) that all requirements set forth in [Rule XIV] have
been met,

(4) Emergency assistance may be provided in addition to
but not as a substitute for FAIM cash assistance.

(5) The completed request for emergency aasistance shall
be submitted to the county office of public assistance. The
applicant shall be notified by the county office of the approval
or reasons for disapproval of the request for emergency
assistance.
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(6) There are no residency requirements for emergency
assistance. Non-residents, migrants and transients who
otherwise meet the requirements of this part are eligible for
emergency assistance.

(7) County offices shall make a determination of
eligibility for emergency assistance within 5 days after
receiving the application and all verification required to
support the application.

(8) An expedited administrative review of a denial of a
request for emergency assistance will be available to applicants
who request in writing such an expedited review within 5 working
days of the date of the denial. Such a review will be held
within 5 working days of the date the request is received by the
county. Requests not made in accordance with these provisions
will be processed according to the department’s standard fair
hearing procedures.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-2-201 and 53-4-211, MCA

F 1 SIS : BE!
TQO STRIKERS (1) Participation in a strike does not constitute
good cause to leave, or to refuse to seek or accept, employment.

(2) FAIM Financial Assistance benefits will be denied to
any family for any month in which any caretaker relative with
whom the dependent child is living is, on the last day of the
month, participating in a strike.

(3) No individual’s needs will be included in determining
the amount of benefit payable for any month to a family if, on
the last day of such month, the individual is participating in
a strike.

(4) A strike is defined as a temporary concerted stoppage
of work by a group of employees (not necessarily members of a
union) to express a grievance, enforce a demand for changes in
the conditionas of employment, obtain recognition, or resolve a
dispute with management. Also included in this definition is a
work stoppage by reason of the expiration of a collective
bargaining agreement.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-2-201 and 53-4-211, MCA

[RULE XV] FAIM _FINANCIAL, ASSISTANCE: NEEDY . PREGNANT
WOMAN (1) Cash assistance payments shall be provided to an
otherwige eligible pregnant woman with no other children
receiving assistance when the fact of pregnancy has been
verified by a physician or the physician’s designee, beginning
the third month prior to the month in which the child is
expected to be born.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
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IMP: Sec, 53-2-201 and 53-4-231, MCA

3. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

5§4lﬂ4lQl__EAlM_ElHﬂHQlﬂ&.%;ﬁlﬁzﬂﬂgﬁ+_fﬂBEQ§E (1) These
rules implement the demonstration project entitled families

achieving independence in Montana (FAIM) authorized under
section 1115 of the Soc1a1 Securlty Act, 42 USC 13157—e*e4udiag

The purpose of this project is to
provide temporary assistance to needy famjlies altermatives—te
improve—the—public—assistance—oystem and to assist families in
beeomingselfeuffieient gbtaining employment.

(2) The demonstration project willbe was implemented in
some counties nme—earlier-than i February 1, 1996 and ne—later
¢han in all counties by February 1, 1997. The demonstration
project shall end no later than the last day of the 32nd quarter
ending after the deemed beginning date.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-+4-211 and 53-4-601, MCA

A S TANCE ; D EGULATIO

(1) The FAIM Financial Asgistance shall be administered in
ccorda wi uirements of federal law governing
temporary assistance to need milies ood mps d medical
i 1 a forth § itle cial j
s 1 et seqg., as ame d nal R nsibilit
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AUTH: Sec. 531-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA
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" a " w rovides gqui
i I emplo: and trai
activity program,
{6) "Cage wapagement" means the procesg of formulating and
developing and maintaining a family .ipvestment adreement or a
”" i " ’ 1
i from a with whom the child
doeg not live.

(8) "Commupity lan" _m ument
developed by the communi vigory council for a particular
u o whic loe ecigiol made i

W j exi
" i vi ram gP}" i the cash
m jvi W ve exhausted thei i
= me

11 L m " means the Departm i¢ Health
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v w ve with the a re related to chi
ifth degr ki i ing unit _inel 8:
(a) all indjviduals who are included in the child’'s
u .
(b} all individuals who have the option of being included
i1d’ j i parents of the

" " arned d unearned

income received except for excluded income as provided in ARM

i " a " _mea e provisi

he t of rdi arlem d Dodso o o
" iv " e vi
unsel i j en i
nt o a ~to- bagi i der ive the
ici i j i m
(32) "Job development and placemepnt” means creating or
locating job openings and assisting employment and training
"Job adj 8 activitieg" mea i ucti in jo
job retention gkills, car defjnitio work ethic
and attitudes, and digsemination of occupatijonal and labor
market jinformation,
[] i ing” v jonal ini for

{34) "Job skills training" meansg vocational training for
a specific occupational area conducted by _an instructor in a
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o ction with FAIM r j mines
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earned income as defined thi 1 TR
l1m1;sQ_JuL__5Qg1il_5sguIiL1_hsngi1;ahuﬁunpigmgg_il_ﬁggyglsx

(57) "Work activities" means job search, on-the-job
i ub d al iv work
"Work Readi m nt_ (W " ans t i nsiv
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cage management component of the FAIM employment and training
program.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-21]1 and 53-4-801, MCA

lena 04-4

42)-(3) The individual subject to the ADH must be contacted
in writing and requested to appear for a pre-hearing meeting at
the local county office of public assietance. During the pre-
hearing meeting, the county office will provide to the
individual the following:

(2) (a) through (2) (f) remain the same in text but are
renumbered (3)(a) through (3) (f).

4+3)(4) If the individual does not sign a waiver of the
right to an ADH at the pre-hearing meeting in the county office,
an ADH shall be scheduled and the individual alleged to have
committed an IPV shall be sent a written notice of the hearing
at least 30 days prior to the date of the hearing.

{a) _The notice muat contain
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i) a v w w the
{iv) a warning that the decision will be based solely on
i i tme t individual
falle to appear at the hearing:
v d [o)
Vi a from t
the sch u failure to

m u th idua [}
the intentjonal program violation in a civil or criminal court
v .
: vai

{ix) if there is an individual or orgapization. avajlable
which provides free 1Jlegal representation, notice of the

held if th c r roned a
of ceipt of e notice is

claim good cause for fajlure to appear based on non-receipt of
the potice. 1If the participant claims good cause for failure to
ar b on a uge circum c ipi
u im o ithi da t s

44> (6) The ADH shall be conducted by an impartial
individual appointed or employed by the department as a hearing
cfficer who has not had previous involvement in the individual’s
case i
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individual requests a copv.
+5) (8) After the ADH, The the hearing officer shall issue

a written decigion to hg part gipgg; a tme
1 wri

46+ (9) 1If the hearing officer determines after an ADH has
been held that the individual committed an IPV, the department
must provide the individual with a written notice of
disqualification prior to the commencement of the
disqualification period The notice must contain the followinag
information;

{a) ng;jgg of the decision and the reason for the division;

dat disqualifi a
{c) if the individual is not currently paxticipating in
the program, potjice that the period of disqualification ghall be
1 th vi i
for asgistance again:
M.
if an will Vi j a n

- If it is determined through an ADH that an
individual committed an IPV or if the individual alleged to have
committed an IPV gigne a waiver of right to ADH, the period of
disqualification shall be:
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{i) 12 monthg for the firet violation:
{ii) 24 months for Lhe pecond violation: and

48} (11) Disqualification shall begin the first month which
follows the date the individual receives written notice of
disqualification. Once a disqualification has been imposed, the
period of disqualification must continue uninterrupted until
completed regardless of the eligibility of the disqualified
individual‘s household.

493 (12) The determination by the hearing officer that an
IPV has occurred cannot be reversed by a subsequent fair hearing
decision relating to the same or a similar issue.

(13) During a—periedef fthe disqualification period, the
income and resources of the disqualified individual shall be
counted in their entirety, but the disqualified individual shall
not be included as a wmember of the assistance unit in
determining the gize of the assistance unit

u e di lificatio i 1j
v all lose medical well as ca i

AUTH: Sec. 53-4-212, MCA
IMP: Sec., 53-4-211 and 53-4-601, MCA

1 ISTANCE: FA

46.38.107 __ FAIM EINANCIAL ASSISTANCE: FAIM COMPONENT
ME LI (1) The AFDPE FAIM Fjinancial
Wartion of the FAIM project consists of three
programg referred to as the job supplement, pathways

and community services programs.

(2) The job supplement program (JSP) is intended to divert
individuals who are AFBE eligible for cash assigtance and at
iiak of becoming dependent on public assistance. Its elements

nclude:

+b)(a) earned income dlsregards as prov1ded in ARM
46.18.120;
LLL a one time employment related payment ag provided
in ARM 46.18.130;

+d3-(c) medicaid coverage as provided—ia ARM 46312503+

(i) basic Medicaid benefits as specified in ARM 46.12.501
for individuals 21 years of age or older, except that pregnant
women are eligible for all services provided in ARM 46.12.501;

(ii) individuals under age 21 and pregnant women are
eligible for all Medicaid services provided 1n ARM 46.12.501.

+e)r(d) child care assistance
for hours of employment;

£} ({e) referral to appropriate community resources;

+g>(f) information about and assistance in applying for
the earned income tax credit; and )

- (g) medicaid coverage anrnd—ehild ecare—assigtance
extended beyond the eligibility period as provided in ARM
46.12.3401 and—46-36-50%.

12-6/25/98 MAR Notice No. 37-99



-l616-

months need not be conaecutive,
(b) child support enforcement asslstance,
(c) earned income disregards as provided in ARM 46,18,120;
(d) medicaid coverage as

£ we
(i) basic Medicaid benefits as specified in ARM 46,12.501
for individuals 21 years of age or older, except that pregnant
women are eligible for all services provided in ARM 46.12.501;
(i) individuals under age 21 and pregnant women are
eligible for all Medicaid services provided in ARM 46.12.501.
(e) referral to appropriate community resources;
(f) information about and assistance in applying for the
earned income tax credit;
(g) a one time employment related payment as provided in
0 ARM 46.18.130;
(h) extended medicaid coverage and—ehild-eare—asgiotance
as provided in ARM 46.12,.3401 and ARM—46+-38r503

and _trainipg activities jncluded in a family investment
a if :
1d ¢ my w

(4) The community services program (CSP) ig_g_;img_llmi;gﬂ
program which furnishes cagh assistance and other benefits t
caretaker relatives and thejr children whose time 11mited
benefits under the pathways program have expired, pxgxiggd the
caretaker relative performs eemmunity—servieces
training activities as required in__t_hg__uj.;y_inms_mgn;
agreement. The elements of the CSP include:

(a) cash assistance for up to 36 months, which months need

{b) enhareed child support enforcemeht assistance;

(c) earned income disregaxrds as provided in ARM 46.18.120;

(d) medicaid coverage as provided in—ARM—46-r33-563 ag
follows;

(1) basic Medicaild benefits as specified in ARM 46.12.501
for individuals 21 years of age or older, except that pregnant
women are eligible for all services provided in ARM 46.12.501;

(i) individuals under age 21 and pregnant women are
eligible for all Medicaid services provided in ARM 46.12.501.

(e} referral to appropriate community resources;

(£} information about and assistance in applying for the
earned income tax credit; and
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(g} extended medicaid coverage and—ehild—eare—assistonce
as provided in ARM 46.12.3401 and-ARM—46-318-50%—:and

{h) child care assjstance.

(58) Participants in the FAIM project in any of the three
ecempenents programg may also request to receive food stamps in
addition to the other benefits enumerated above.

(6) A family is not eligible for assistance in pa ;h ways o
¢csp if the family includes an adult who has received cash
in a u und m] r igt
for needy families block grant in any gtate or states, including
m; 6 h r r heth
months are consecutive, except as provided in ARM 46,18,108.
i mber m ha asg
e d rtme al a
ceiv assigta £ dur th
8 minor chi d, w of
ol r m i t ead of th ousehol
the person_w. 1t and liv n Ipdian _co r
native vi w 1 50 f th e
net employed.
r iv withi bor di
i withi city limits of H i
i 8i liv in Indian count

AUTH: Sec. 53-4-212, MCA

IMP: Sec, -4-211, 53-4-601 and 53-4-603, MCA
NAN : EMPTIO]
MITS (1 Benefits under the pathways apd

community services programg are time limited as provided in ARM
46.18.107, An individual earetaker relative—is may be exempted
from those time limits if the individual:

(a) 1is under age 26 18 and is_a full-time glgmgngg;y or
secondary school gtudent attendinghigh-eeheel or is completing
an equivalency program;

(b) has a verifiable illness, injury or phyeical or mental
impairmenty handieap or dlEabillty or i coyvering from a

verifiable il ;nggg or injury which prevents the individual from
participating in activities to help the individual gain self—

1
(¢) 1is 60 years of age or older;
(d) is meeded—te providing care for another household
member with a disability who requires special care because no

egourc avail rovi such re;
(e} is the parent of and caring for a dependent child
under age ones+ who resi w' indivi ; h i
-par le] onl ar m b mpted
i a hild und e e.

(f) is a teen parent in the individual’s own case who is
complying with required family investment agreement activities;
er

(g) cannot participate in activities to help the
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individual gain self suffieieney emplovment because necessary
child care assistance is not available—;
ig a vi [ v
vi an i v a ue t
v ce f i me -

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601 and $3-4-607, MCA

12 A N, E: Ni W
PE LATI (1
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v i tak ativ
while away at school.

AUTH: Sec. 53-4-2132, MCA
IMP: Sec. 53-4-201, 53-4-211 and 53-4-601, MCA

. A CE: 1 USION IN
ASSISTANCE UNIT (1) Except as provi ed 1n (4), the parent or
parents of a depeﬂéeﬂe mlng; child who live with the Chlld and

e fo ibilit
i must be included in the assistance unit,

regardleee of whether the parents are married to each otherrwtf

The parent's or parents' income and resources will be counted in
determining FAIM eligibility and benefit amount and the parent’s
or parents’ needs will be included in the grant.

(2) Except as provided in (4), the stepparent of a mipor
child who lives with the child and the child’s natural or
adoptive parent must be included in the assistance unit 1f the
stepparent meets all other

cial igibiliit udi itizen .
The stepparent’s income and resources will be counted in
determining FAIM eligibility and benefit amount and the
stepparent’s needs will be included in the grant.

(a) A person who is married to the child’s parent by means
of either a ceremonial or common law marriage is a stepparent.

(3) Except as provided in (4}, all persons under the age
of 18 yeara or who are under the age of 19 yearg and are
attending high school or an equivalent program full-time who
live in the home must be included in the assistance unit,
including but—net—timited—te half brothers and sisters and step
giblings of the child applylng for or rece;vlng asalstanceT if
they meet all other

m o) ili 1 n izenship. Their
income and resources will be counted in determining FAIM
eligibility and benefit amount and their needs will be included
in the grant.

(4) The needa, income and resources of persons receiving
supplemental security income (S8SI) payments under Title XVI of
the Federal Social Security Act shall not be included in
determining the need and amount of the assistance payment of an
AFDC assistance for the period for which SSI benefits are
received. The needs, income and resources of persons with
respect to whom federal, state or local foster care payments are
made or persons with respect to whom federal, state or local
adoption assistance payments are made shall not be included in
determining need and amount of the assistance payment.

(5) New hougehold members required to be included in the

it will be added te—the—assistanee—unit the month
after the month in which the new member entered the household or
is reported to be living in the household, whichever occurs
later.
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AUTH: Sec. 53-2-201 and S3-4-212, MCA :
IMP: Sec. 53-2-20]1, 53-2-613, 53-4-211 and 53-4-601, MCA

(5) Agsistance will not be _denied, delayed, or

i endin io: d cause ef
to_cooperate if the gpecified caretaker relative has complied
with the requirements of (4), However, jf it is ultimately
determined that good cause doeg not exjet and the recipient

t me a ecov
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{6) In cases where good cause has been found, a review
w i j at
good cause no longer exists.
u f mpt
u ¢ es
rmi i or
era 8 ighij terni i
¢hild or medical gupport.
(8) A pregnant woman is required before the birth of her
d ovi ormation abo unborn
£ abl i ainin
o) 1 ’

o av etermined
ineligible for assistance due to failure to assign child or
medical pupport rights or cooperate jn establishing paternity or

chil ical suppor h i the
\'d less b ligi for i
n _a u i chil o
1 rt ri in ighi aterni
tainin il j children in
well a the rents will ineligible for
assistance,

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-2131 and 53-4-601, MCA

AIM FINANCTIA SISTANCE :
30~ his rule veyns the treatmen
r_pur a 8 and efits in
j i ion 0 tam nefi e
[o] stam [o] shal v e

will £ _th i value
0 re 8 _avai e to_ an
fil nit, unl ere i 8 ifi rovigion
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W [o) i legqal i r
o 1 ili ake it availab
gupport and majntenance.
% unit is_ineligi £

assistance. Eljgibility is determined on the basig of the
countable resources as of the date of application and the firgt
t da t or which ass ance i
being _determined. = If the filing wupit’'s countable resources
exceed the $3,000 resource limit on the first day of the month,
he fi igible for th ire_month, even if the

valu unit’ coun 1 8 below

{0

+3-(4) The following rescurces are not counted ae
+ ] rminin 1 ility:

through—i)+
(a) the filing unit’s home, regardiess of its value;

b ds 1 e 1 raona
equipm h 8 items
limited value;
(¢} tools and equipment esgential for the gelf-employment
(d) one burial space for each member of the filing unit
and not more than $1.500 designated under a funeral agreement

for bu ! <] r membe
rea i
X r
e pr he de men a
ived; emaind ngider ree in t

e
(£) _agent orange settlement payments;

T
+b)>(h) vehicles as follows:

4ii)(i) one wvehicle
regardless of ite value; however, the equity in any additional
vehicles must be counted as a currently available resource; and

i - ucing vehi :
! laim t Act o ayment

4e>(j) the cash value of life insurance policies;

+d-(k) regtitution made to individuale of Japanese
ancestry who were interned during World War II as per the Civil
Liberties Act of 1988;

+e}- restitution made to Aleute who were relocated
during World War II as per the Civil Liberties Act of 1988;

4+£)(m) major disaster and emergency assistance as per the
Disagster Relief and Emergency Assistance Amendments of 1988;
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+4g+{n) student financial assistance
education made for attendance costs under Title IV of the Higher
Education Act or bureau of Indian affairs student assistance
programs as per the Higher Education Technical Amendment Act of
1987, The exclusion lasts only as long as the recipient of
assistance is continuously attending an institution of higher

i cludj k 0

breaks or summer vacatjong; and

h+{o) earned income tax credit (EITC) advance payments
and refunds.

v disqua
e rces o w111 o]
dete nin uni d gr.
7 1ndiv1du () ired
be j d i t e i h
i ci ifi ien hat
1 wil b in agsi it’
d gra mount ev the individual’
re i i h rant

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, 53-4-601 and 53-4-606, MCA

46 .1 FINANCIAL ASSIS C

Vi he t tment of me 8
8
f tam e i The treatmen com
urpo all b I b 8.40 t
8eq.
{(2) All available income of any member of the filing unit
counted i ini igibilit d benefit amou
8 ifi vigi W] i i Vi
income will be excluded, disreaarded, or otherwige not counted,
neome is ngidered av 11ab1 ot all v able
whnhalcm: articipan 1l interes it a
he 1 bi e inco i le for support a
main
ibilj mine or eac
benefit mon Th ig unit’s future eligibili i
egar i e ant amount ig 4 ined ro iv
v, i £ inco ceiv members o
£ilin it i he meonth icati d fu months. h
departme estimates total income to be receiv h ilj
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o m, c
vai i out han i rcumstanc
i f .
(4) Income averaging may be used to determine monthly
income if:

i th b i ntended to cover
a period of time which is greater than 1 month. The monthly
m would be mput b ividing th a mount b the
number of monthsg the payment is intended to cover., An example
woul e a w cei a pa e ing onl
whos is consider e for a 12
m
incol t ificant rom_mont o _mopth.
xample would an emplovee paid an hourly wa rather than
a alary w ours w v ro nt mont
h A

ggg:;igg at gxggg ;,'nggme.

Busines xpense ire 1 d to th
n d r the f ighi of servic and without
whi 1d not be O ices furnished.
1low busines xpe i teri
labor, toolg, rental equipment, supplies. apd utjilities.
wabl i (o} t ncl
inmen sonal work relate
ns suc r io, t site of
empl ent capita ipm r payments
principal of loans for capital asgets or durable goods.
Inc ds a d_as income but are
aid abl i he mon jv
] th a memb £ 8 a unit are
OV r nt du a ncti i alification
me o wil g8 be counted in
determini sista nit’s eligibili a unt .
(8) If an indjvidual would be required by ARM 46.18.113
n 2 ™ — =
U.s. ifi i he income of that
iv w erminin h upnit’
igibij an unt ewv ndividual’s need
luded i ran
AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA
8.1 M FIN A TANCE: I
AND _INCOME DEEMING i_)_'lb.iﬂ__‘.u’;ﬂﬁ_s_m_o_e_wﬂ_mr 1 come dis
ming for financial e with th
n_of food b fits, which a ned by AR
46.1 e e

43} (2) When testing net monthly income and determining the
amount of the assistance payment, the following amounts are
subtracted in the order listed from the earned income of each
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member—of wage earner in the assistance unit after exclusions
provided in ARM 46.18.126:

(a) in the case of an assistance unit receiving benefits
under the pathways and job supplement programs, 5200 from the
earned income of each wage earner and in the case of assistance
units receiving benefits in the community services program, $100
from the earned income of each wage earner, except that neither
of these disregards applies to individuals whose income is
deemed as described in (3);

(b) i 3 i
~ 25% of the
remaining earned income after the disregards in (1) (a) have been
applied;—and ;

i i

e of an s8i uni ceivin
in the job gupplement program; and
ii i he c¢a jgtanc it receivi nefit
in_the pathw rogra if:
A istanc it mon jincome i h
he NMI s d without a i igrega
200 digrega r igrega
obli r i ve b ;
B t igtance unit’ mont income is less
tha standa
the assi it h ecejy cash i
rant _in one of t 4 months immediatel recedi the benefit
month.
iii Partici g..in the CSP do not recejv 25%
disregard,

(c) 1in the pathways, job supplement and community services
programs, paymente—£er—the the cost of care of for each working
member 8 depenéeae mlggg Chlld or incapac1tated adult }*¥iﬂg—iﬂ

u the workl i raining, not to
exceed $200 per month per child or 1ncapac1tated adult . but
onl h i r_incapacit 1 iv the
hougghglg and ig ejther a member of the agsistance uni w
be a membe t i n unit ex he fact that the
mino ild or incapacit i ceiving supplemental

gecurity income benefite.

(i) The payment—amount cost of care incurred for the

minor child or incapacitated adult in the budget month

will be deducted. The amount deducted shall not include amounts
paidfeor eharges incurred in months other than the budget month
or amounts previously used to determine eligibility and benefit
amount .,

+2+(3) When testing net monthly income and determining the
amount of the assistance payment, the amount of any child
support. payments made under court order by any member of the
asgigtance unit to any individual not living in the household is
subtracted from the income of the household, whether earned or
unearned or both.

43+(4) Subject to the disregards in {#-(5) (a) through (d),
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income of the following individuals must be deemed when
determining eligibility:

(a) For gualified aliens, the income of the alien's
sponsor;

(b) For a pregnant woman who has no other eligible child
in the home, in the last trimester of hex pregnancy, the income
of her spouse or of the father of her unborn child; and

(c} For a caretaker relative whose needs are included in
the assistance unit’s grant and who is not the natural or
adoptive parent of the dependent child, the income of the
caretaker relative’s spouse,

44} (5) The following amounts shall be subtracted from the
income of the individuals specified in-3}(4) (a)through (c) whose
income is deemed:

(a) -dimsregard a $90 standard work expense;

(b) -dimregardr an amount of income equal to the FAIM net
monthly income standard for a family consisting of the
individual and the individual's natural or adopted children, if
guch children are claimed as dependents for federal income tax
purposes and are living in the same household as the individual,
but are not included in the FAIM assistance unit;

{c) ~disregard actual verified amounts paid by the
individual to others not living in the household who are claimed
by the individual as dependents for federal income tax purposes;

and

(d) —dimpegard actual verified amounts of aldmeny—er child
support paid by the individual to other persons not living in
the household.

+5)(6) Income of the individuals specified in +3+(4)(a)
through (c), less the disregards specified in-4-(5)(a) through
(d), must be counted as unearned income to the assistance unit
whether or not such income is actually contributed to any member
of the assistance unit.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA

46.18.3121 FAIM EIEAEQIAL AS§I§TA§Q§, LIMITS ON
DISREGARDS (1) The earmed income disregards in ARM 46.18.120
are applicable without limit on the number of months t£hat they
can be applied.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA

1 ISTANCE : ASSISTANCE

ARDS; T, ; PUTING__AMOUNT OF CA&H

H (1) Income Estandards ef

assigtanee as are used to determine

whether need exists with respect to 1ncome for any person who
applies for or receives ai

FAIM financial assistance in—the—FAIM—prejeet but not
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food stamp benefits and to determine the benefit amount ef
assistenee the applicant—or—recipient aggigptance unit will
receive if eligible. Three sets of assistance standards are used
which are as follows:

(a) The gross monthly income (GMI) standard sets the level
of gross monthly income for each size assistance unit which
cannot be exceeded if the assistance unit is to be eligible for
AFBC FAIM financial assistance.

{b) The net monthly income (NMI) standard, algo known as

setd the level of net monthly income for each
size assistance unit which cannot be exceeded if the assistance
unit is to be eligible fexr—AFBE. It represents the minimum
dollar amount the—assistanee—unit—requires required for basic
needs such as food, c¢lothing, shelter, personal care items, and
household supplies for a d of assi unit'’s
8ize.

(c) The benefit standard
poyment—amount, sets the level of net countable income which
cannot be exceeded if the assistance unit is to be eligible for
AFPE assistance. It is also used to determine the amount of the

3 monthly cash assietanee payment in the
pathways and community services programs and is based on the
size of the assistance unit. This amount is prorated for the
month of application if eligibility is for less than a full
month. If this amount is less than $10, no payment check will
be issued.

{2) The assistanee income standards vary depending on the
number of persons in the assistance unit, whether the assistance
unlt has a shelter obligation, and whether the asslstance unit

ameuabmef—asa&ﬁﬁaﬂee ;ngludgg ggulgg

(a) An assistance unit is considered to have a shelter
obligation if a member of the filing unit is obligated to meet
any portion of the expenses for the assistance unit’s place of

residence, such as rent, a house payment, mortgage payment, real
property taxes or homeowner’s insurance, mobile home lot rent or
utilities such as heating fuel, water or lights. An assistance
unit receiving a government rent or housing subsidy is
congidered to have a shelter obligation even if the assistance
unit’s share of the rent or housing payment is zero.

(3) The GMIstandards —NMI—standardes—and-benefit jncome
standards used to determine an assistance unit’s eligibility and
amount of cash agsistance are determined as follows:

(a) The standards designated "with shelter obligation" are
gsed if the a591stance unlt haa a shelter obllgation as deflned

n (2)(3) b 2
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e} {(b) The standards designated "with without shelter
obligation” are used if the assistance unit has does not have a
shelter obligation as defined in (2) (a).

{(4) The assistance unit’'s gross monthly income as defined
in ARM 4636565 46.18.103 is compared to the applicable GMI
standard, and after specified disregards, to the NMI standard.
If the assistance unit’s gross monthly income exceeds the GMI
standard or their net monthly income as defined in ARM
46.10.505+ exceeds the NMI standard or the benefit standard, the
assistance unit is ineligible for assistance. Monthly income is
compared to the full standard even if the eligibility ias being
determined for only part of the month.

(a) Eligibility for assistance and the amount of eash
assistanee—for the monthly bege:i; payment which am a pathwaysg
or C8P assistance unit will receive is—eligible is determined
prospectively, that is, based on the department’s best estimate
of income and other circumstances which will exist in the
benefit month.

(b} When comparing income to the income standards, income
anticipated to be received in the benefit month is used.

(5) The GMI standards, NMI standards and benefits
standards used to determine eligibility and amount of cash
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(a) Gross monthly income standards to be used when adults
ar i ded i i i
assj unit’s mon m i i
46,18.103,
RO, N E ST B WHEN
INCLUDED IN THE ASSISTANCE UNIT
With Without
Number of Shelter Shelter
Pergons in Obligation b i
Household Per Month Per Month
1 5 640 § 231
2 862 379
3 1,086 522
4 1,308 664
2 1,532 134
[ 1,754 219
1 1,976 1.043
8 2,200 1,158
2 242303 1,267
1o 414 1,375
11 2,509 1.467
12 2,601 1.561
13 2,686 1,645
14 2,764 1,722
15 2842 1,800
16 2,908 1,867
(b) Gross monthly jncome gtandards to be uged for child
only asgistance units are compared with the assistance unijt's
ros incom defi i 46.18.10
GROSS MONTHLY INC TO BE USED
FOR CHILD ON ISTANCE UNITS
NUMBER _OF WITH SHELTER
PERSONS OBLIGATION
IN HOUSEHOLD BER MONTH
1 $..231
2 463
3 696
4 929
5 ~l.162
6 4,393
2 ~1.832
8 ~1.861
k] ~1.274
10 2,081
11 2.187
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12 2,287
13 —2.388
14 —2,481
15 2,575
16 _2,658
N ly incom tandards to be us when adu
re i i e nce unit are compared with the
agsistance unit’'s net monthly income as defined in ARM
46.18.103 .
NET MONTHLY ADULTS
RE ASSISTANCE UNIT
WITH WITHQUT
NUMBER OF SHELTER SHELTER
PERSONS IN B A N OBLIGATION
HOUSEHOLD R_MONTH PER MONTH
1 S 346 $.125
2 466 205
3 587 282
4 707 359
5 828 429
6 948 497
7 1,068 tgd
8 1,189 626
9 1,248 685
10 1.305 743
11 1,356 793
12 1.408 __844
13 1.452 889
14 1.494 931
15 1,536 973
16 1.872 1,009
t m h i d when no adult
are included t ssistance uni are compaxed wit
agsjigtapnce unit’ net nt income in
46.18.103.
NET Y ME USED FOR
CHILD ONLY ASSISTANCE UNITS
NUMB F
CHILDREN IN
HOUSEHOLD PER MONTH
1 $ 123
2 250
3 376
4 —202
s 628
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& _.18%3
Vi __882
8 1,006
9 1,067
10 1,125
11 1,182
12 1.23¢
13 1,293
14 1.341
15 1.392
16 1,437
{e) Benefit income gtandards to be uged whepn adults are
d i i b red wi
sistan [ u 1 incom
46.18.103,
B ED
AR’ AN 1
WITH WITHOUT
NUMBER OF SHELTER SHELTER
ERSONS IN OBLIGATION OBLIGATION
HOUSEHOLD PER MONTH PER MONTH
1 5 272 § 98
2 366 161
3 461 221
4 —-1-1-1 —l82
5 __650 __337
& —144 320
1 __838 __443
8 233 _.431
8 __980 __538
10 1,024 __583
11 1.064 _ 623
12 1,104 __663
13 1,140 __698
14 1,373 731
12 1,206 764
16 1,234 —122
{f) Benefit income standards to be used when no adultg are
included i he as i mpar t he assgistance
unit’'s net coun ly inc i in ARM 46.18.103.
EN STAND 0
CHILD ONLY ASSISTANCE UNITS
NUMBER OF
PERSONS I
HOUSEHOLD PER MONTH
1 $..98
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2 _196
3 222
4 _ 334
S —423
& — 591
1 692
8 —130
2 ~.438
10 883
11 _928
12 _970
13 1,013
14 1,053
15 1,093
16 1,128

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, 53-4-241 AND S53-4-601, MCA

46.18.124 AIM FIN. SISTANCE : P SUM
PAYMENT Thi overn um_pa urposes
f FA inanci istance bu food am its, which
r Vi 18.401 e

413(2) Lump sum payments are payments of a non-recurring
sum of earned or unearned income.

42}(3) The assistance unit may lose eligibility for one or
more months if, when the lump sum payment is added to all other
countable resourc¢es, the total exceeds the $3000 resource
limjitation. To determine how long the assistance unit will be
ineligible, if at all, the amount of the payment is divided by
$3000. If the figure obtained by such division is one or more,
the assistance unit will be ineligible for that many months.

+23+-(4). The period of ineligibility, if any, begins the
month following the receipt of the lump sum payment. After the
period of inellgibillty haa ended any part of the payment
remaining i M _4 is
congidered a resource &a—Eheﬂéirab—meneh follow1ng che period of
ineligibility if the asgistance unit reapplies for agsistance.

+4)3(5) 1I1f receipt of a non-recurring lump sum in excess of
the resource limitation 1is reported or discovered after the
month of receipt, the ineligibility period is calculated as
stated in (2) above. As provided in ARM—46-36-+88 ([RULE III},
an overpayment of benefits may exist.

45+(6) The period of ineligibility will be recalculated
with respect to the remaining months if:

(a) an error was made in the original calculation of the
ineligibility pericd; or

{b) the funds have become unavailable for reasons beyond
the control of the assistance unit.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA
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12 FAIM FINANCI ST C. XCLUD D AR
INCOME 1 ) This rule dgoverns excluded garngd income for
purpogses of FAIM financial assistance but not food stamp
be whi ar overned b e

++3+(2) In testing gross and net monthly income and in
determining the monthly grant, the following earned income is to
be excluded:

(a) the earned income of a deperdent minor child who is
attending elementary or high school, regardless of the child’s
age; and

(b) earned income tax credit (EITC) advance payments and
refunds+;

nt individua in the volunteersg in service
ram (V n o Title I of P.L. 93-11
i 4 ; and
11 work-gtud arni ¥ ents received b
- d h a nt source.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA

. C E E
INCOME 1 This rul vern cluded unearned i

s g & 5 . Ling A1 Al )
nefi which ar verned M4 1
+33-(2) In testing gross monthly income and net monthly
income and in determining grant amount, the following unearned
income speeified3in ARM46-18-5061{a}—through—{3}-{r}—and-the

felleowing shall be excluded:
(a) gifts of money

¢ ‘o , " helid )
- up to $50 per gift per month for each
participant;

(b) energy assistance payments based on financial need;

(¢) restitution made to individuals of Japanese ancestry
who were interned during World War 11 as per the Civil Liberties
Act of 1988;

(d) restitution made to Aleuts who were relocated during
World War II as per the Civil Liberties Act of 1988;

(e) major disaster and emergency assistance as per the
federal Disaster Relief and Emergency Assistance Amendments of
1988; and

(£} the following income of enrolled tribal members:

(i) judgment claims payments;

(ii) judgments derived from submarginal lands;

(i1i) per capita payments;

(iv) interest earned on excluded funds; and

(v) up to $2000 per year of income derived from leases
or other uses of individually owned trust or restricted lands.
1e entar ther a r
or ions w ides or pays for or servi
ntgndgd to be covered by pathwayg or CSP cash asgistance;
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{h) underqgraduate grants, loang, or scholarships for

vi ' tendance a n
institution of higher education or postsecondary training;
Vi Adm ational a nts are
1 i ipi a i tending an
n o her educati or tsecondary traini
val f a food am) allotmen
b he U.8., department of i ;
k any benefite received under Tjt I Nutrition
P or mericans Act of 1965 asg
the value of supplemental foo i ived
e Child Nutrition Act of d National
L. 92-4 and 93-15
a received under Title II of the i
Relocation Assistance and Real Property Acquisition Policies Act
of 1870;
n} vendo ts or oth financial assistance provide
he agsistan i raon t included in assistanc

unit _where no incowe ig contributed directly to members of the
agsistance unit;
i

ai w_accounts establighed under th
-Suffici ram;
a made the Maine Indian Claims Settlement
A 80;
(q) radiation exposure c¢laims payments;
(r) the Algg}g ﬂg;ixg ng;mg Settlement Act, P.L. 92-203;
(g) volunteers in service to America program (VISTA) pursuant to
1 ~113 n 4
rei m an unit
n nd repayment of mo spent ;
u iv rvice r istance
t i icipati in WoR AWEP, or any other FA
a ini am
one mplo a 8;
w lemental i income (SSI a nts receiv
a i with i o hat a
rtion of th whi i i i he
asgis ce unit i £ clude
{x) HUD Section 8 utility pavments. reqardless of whether
h is a e asagj uni one el ig
he pa ;_an
non. v rsua valji defined in
ARM 46,18.103;
mergency a nce rovi n Rules
XII and XIII].

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA
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46.18.129 FAIM FINANCIAL ASSISIANCE: RESTRICTIONS ON
ASSI 7\

(1) Pathways, and community services program monthly
benefit aeeistanee payments and one time employment-related
payments are made directly to eligible persons for their own
unrestrieted use except in cases of protective payees.

(2) Job supplement program payments may—be are made
directly to the participant, protective payee or vendor.

(3) and (4) remain the same.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA

L18.130 FAL INANCIAL ASS :

EMPL, ENT-RELAT (1) A one time employment-relate
payment may be provided to participants in the job supplement
and pathways program. One time means that the payment may be
received once in the individual participant’s life time while
participating in the pathways program and once while
participating in the job supplement program. The payment may be
made at the department’s discretion for a variety of employment
related expenses, including:

(a) transportation, 1nclud1ng vehicle repairs, down
payment on a vehicle vi 1 wi
sufficien un to make t mo; ents in u '
tires, insurance, driver’s license fee, gas, etc.;

(b) clothing, such as uniforms and other specialized

clothing and footwear or other employment required apparel;
(c) tools and equipment;
{(d) wunion dues, special fees, licenses or certificates;
(e) up-front costs for employment such as agency fees,
testing fees or child care for the first 2 months of employment;
(£) up-front fees of self-employment such as business
licenge, deposits for phone and/or utility hookups, post office
box rental, etc.; or

relocation e i articipan t
verified employment in another county or state.

(2) A one time employment related payment will be provided
only if:
(a) all other resources, including but not limited to

commumity-—serviees-and private and commercial loans, have been

exhausted;

(b) the expenses for which the payment ia requested have
been verified;

(e) at least two written cost estimates have been
submitted for major expenses; and

(d) the pathways participant ig losing eligibility due to
increased earnings from employment apd reguests the payment

within 10 endar d £ he la day of t onth
eligibility.
(3) Payments cannot duplicate funds available through

supportive services provided by other agencies or programs.
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(4) Payments will be made to the individual urless—a or to
the vendor

(5) The maximum amount of the payment w111 be up to three
times the wmaximum—menthly benefit payment gtandard for an
agsistance unit of that size. Families who receive such a
payment will be ineligible to receive future cash benefits in
the pathways or community services programs for a period of time
equal to twice the number of months which is obtained when the
amount of the payment received is divided by the maximum monthly
benefit payment gtandard for an assistance unit of that gize.

(a) The period of ineligibility following the payment will
not count toward the pathways time limitg described in ARM
46.18.107.

(b} The period of ineligibility begins:

for upplement program participants, the calendar
month llowing t mont f igsuance of the pa nt ;
for pathways participants, the month owing the
month in which the last cash assista ayme i eived

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, 53-4-601 and 53-4-603, MCA

4€.18.133 FAIM FINANCIAL ASSISTANCE: FAMILY INVESTMENT
AGREEMENT (1) The family 1nvestment agreement (FIA) is a

negotiated document listing ibi t
and training required act1v1t1ea and mutual obligations of the
state and the participant regardlng the course of action leading

to the £familyla—aelf-guffieteney jindividual’'s employment and
§ the number of hours and the time limits within which

such activitiea and obligations shall be performed.
(a) All participants in the pathways and communjty

services programs are required to negotiate and comply with
their FIA as a condition of ellglbility for—finaneialassistanece
in the pathways and communlty gervices programs. A_gg;;ig;pgg;

w m) £i imit ified in ARM 46.1

usg r int The F ivi ipan who
i ime limij will take i neideration a
limitati which ar gis for the exemption.

{b} The FIAs will be reviewed at least once every 3 months
for pathways participante and at least once every 6 months for
community services participants. They may also be renegotiated
as needed or at the request of either the participant or the
FAIM coordinator.

(i) Once the agreement is completed, it is signed by the
participant and the coordinator. The participant receives a
gigned—haxd copy.

(c) Failure to perform the activities required in the FIA
on a timely basis will result in sanctions in accordance with
ARM 46-18-313 46.18.134.

a e i into FIA is a ndition
eligibility for pathways and CSP, failure to enter into . a FIA
itially or t negoti and/er sign a w _FIA when reguested
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wi i h i i i £ istance
asgi ce unit

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, 53-4-601, 53-4-606 and
53-4-608, MCA.

MA_M_HMM&&L&IMM (1) 1If
any member of the assistance unit fails without good cause as
ggf;ngg in [Rule IV] to comply with a pathways—or—community
ee*vieee—pregfam requirementT—iﬁe}ad*ﬂg—bﬁé—aob—%imieed—ee—aay

of the indjvidual’g family inveatment
agreement, the assiskanee unit partjcipant will be sanctioned by
means of the reduction of the monthly FAIM assistance payment by
an amount equal to the portion of the payment allocated to the
needs of that member m QY
artici r a period of tij ecifi a

(2) The duration of the penalty ggriod—ié as

follows:
first sanctio inim month or until

the m win h onth i i rticipant complies

i the partici ! i investment agreemen
whichev i onger;

for the second s i minimu 3_months or

nti month followi in_whi rtici

complies renegotiates th i nt’ mily inv men
agreement, whichever ig longer;

ol ir anctio mini i
the month following the month in which the participant complies
and renegotijates the participant’g family investment agreement,
whi v ig longer;

d b d ubsg ent sanction minimum

f 12 months i men. following the month in which
participant complies and renegotiates the participant’s family

investment agreement, whichever is longer.
(3) Durlng the eaﬁe%ten ggngl;y perlod Ehe—depa*%me&e—
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uaibmﬂ—ﬂewevefr the income and resources of the—non—eomplying
member—er—members a_ sanctioned jndividual will continue t 0 be
considered in determining el;glb;llty and grant amount
for th the assistanc

453 (4) For pathways and community services program
participants, the saretien penalty period will count toward the
time limits provided in ARM 46.18.107.

+46+(5) In addition to the loss of financial assistance for
the needs of the sanctioned individual as specified in (1)
through (3) above, the sanctioned individual will also ret—be

loge medicaid ggverage during the sametien penalty

period

d d However, when the sanctioned individual
cures the fallure to comply before the applicable sanction
period expires, medicaid

eligibility will be reinstated back to the first day of the

month in which the 1ndividua1 complles, unless the fallurg to
volv B8O in whi i 1i ili

8 stam allotment for the sanctioned
ivi ' wi educed 25

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, 53-4-601, 53-4-608, MCA.

3, The rule 46.10.101 as proposed to be repealed is on
page 46-761 of the Administrative Rules of Montana.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-2-205, 53-2-201, 53-2-206, 53-4-211 and
53-4-215, MCA

The rules 46.10.102, 46.10.103, 46.10.104, 46.10.105,
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46.10.106 and 46.10.107 as proposed to be repealed are on pages
46-762 through 46-764 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, MCA

The rules 46.10.108 and 46.10.109 as proposed to be
repealed are on pages 46-764 and 46-765 of the Administrative
Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-231, MCA

The rule 46.10.110, as proposed to be repealed is on page
46-766 of the Administrative Rules of Montana.

AUTH: Sec., 53-4-212 and 53-4-719%, MCA
IMP: Sec. 53-4-211 and 53-4-703, MCA

The rules 46.10.201, 46.10.202, 46.10.203, 46.10.204,
46.10.205, 46.10.206, 46.10.207, 46.10.208 and 46.10.210 as
proposed to be repealed are on pages 46-771 through 46-776 of
the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, MCA

The rule 46.10.301, as proposed to be repealed is on page
46-781 of the Administrative Rulesa of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, MCA

The rules 46.10.305, 46.10.306, 46.10.315, 46.10.316,
46.10.317, 46.10.318, 46.10.319, 46.10.320 as proposed to be
repealed are on pages 46-785 through 46-786 of the
Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, MCA

The rule 46.10.302 as proposed to be repealed is on page
46-781 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-201 and 53-4-212, MCA
IMP: Sec. 53-4-211, 53-4-201 and 53-4-231, MCA

The rule 46.10.304A as proposed to be repealed is on pages
46-783 through 46-785 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-201 and 53-4-231, MCA
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The rule 46.10.314 as proposed to be repealed is on pages
46-787 through 46-789 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-211, 53.4.212 and 53-6-113, MCA
IMP: Sec. 53-4-211 and 53-4-231, MCA

The rule 46.10.321 as proposed to be repealed is on pages
46-794 and 46-795 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-6-113, MCA
IMP: Sec. 53-4-211, 53-4-231 and 53-6-131, MCA

The rule 46.10.324 as proposed to be repealed ig on pages
46-795 and 46-796 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec, 53-4-231, 53-4-241 and 53-4-242, MCA

The rule 46.10.401 as proposed to be repealed is on page
46-797 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec, 53-4-211, MCA

The rules 46.10.405 and 46.10.406 as proposed to be
repealed are on pages 46-800 and 46-801 of the Administrative
Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, MCA

The rules 46.10.402 and 46.10.403 as proposed to be
repealed are on pages 46-797 through 46-799 of the
Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-241, MCA
IMP: Sec. 53-4-211 and 53-4-241, MCA

The rule 46.10.411 as proposed to be repealed is on page
46-802 of the Administrative Rules of Montana.

AUTH: Sec. 53-2-201 and 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-241, MCA

The rule 46.10.505 as proposed to he repealed is on pages
46-811 and 46-812 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and $3-4-241, MCA
IMP: Sec. 53-4-211, 53-4-231, 53-4-241 and 53-4-242, MCA

The rule 46.10.506 as proposed to be repealed is on pages
46-812 and 46-813 of the Administrative Rules of Montana.
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AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-231, 53-4-241 and 53-4-242, MCA

The rules 46.10.510, 46.10.511, 46.10.512, 46.10.513, and
46.10.514 as proposed to be repealed are on pages 46-814 through
46-817 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec., 53-4-231, 53-4-241 and 53-4-242, MCA

The rule 46.10.508 as proposed to be repealed is on pages
46-813 and 46-814 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP:  Sec. 53-4-231, 53-4-241 and 53-4-242, MCA

The rules 46.10.701 and 46.10.702 as proposed to be
repealed are on pages 46-831 and 46-B832 of the Administrative
Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec, 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705 and 53-4-720, MCA

The rule 46.10.704 as proposed Lo be repealed is on page
46-833 of the Administrative Ruleg of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA

IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706 and 53-4-707, 53-4-708, 53-4-715,
53-4-717 and 53-4-720, MCA

The rule 46.10.705 as proposed to be repealed is on pages
46-833 and 46-834 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA

IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706 and 53-4-707, 53-4-708, 53-4-715,
and 53-4-720, MCA

The rule 46.10.707 as proposed to be repealed is on page
46-834 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA

IMP: Sec, $3-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706 and 53-4-707, 53-4-708, 53-4-715,
and 53-4-720, MCA

The rule 46.10.708 as proposed to be repealed is on page
46-835 of the Administrative Rules of Montana.

AUTH: Sec¢., 53-4-212 and 53-4-719, MCA
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IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-241,
53-4-703 and 53-4-720, MCA '

The rule 46.10.710 as proposed to be repealed is on page
46-836 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, 53-4-719 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703
53-4-716, 53-4-720 and 53-6-131, MCA

The rules 46.10.711 and 46.10.714 as proposed to be
repealed are on pages 46-836 and 46-837 of the Administrative
Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215, MCA

The rule 46.10.801 as proposed to be repealed is on page
46-845 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-701
and 53-4-703 and 53-4-705, MCA

The rule 46.10.803 as proposed to be repealed is on pages
46-845 through 848 of the Administrative Rules of Montana.

AUTH: Sec¢. 53-4-212 and 53-4-719, MCA

IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-702,
53-4-703 and 53-4-704, 53-4-705, 53-4-1706,
53-4-707, 53-4-708, 53-4-715, 53-4-716, 53-4-717
and 53-4-718, MCA

The rule 46.10.805 as proposed to be repealed is on pages
46-849 through 46-851 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-715, MCA

IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706, 53-4-707, 53-4-708, 53-4-715, 53-4-717
and 53-4-720, MCA

The rule 46.10.807 as proposed to be repealed is on page
46-853 of the Administrative Rules of Montana.

AUTH: Sec¢. 53-4-212 and 53-4-719, MCA
IMP: Sec¢. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-715 and 53-4-720, MCA

The rule 46.10.817 as proposed to be repealed is on page
46-865 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
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IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-715 and 53-4-720, MCA

The rule 46.10.821 as proposed to be repealed is on page
46-868 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, $3-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-715 and 53-4-720, MCA

The rule 46.10.808 as propesed to be repealed is on page
46-854 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-703 and 53-4-705, MCA

The rule 46.10.809 as proposed to be repealed is on page
46-855 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-708, 53-4-715 and 53-4-720, MCA

The rule 46.10.813 as proposed to be repealed is on page
46-861 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-70%, 53-4-708, 53-4-715 and 53-4-720, MCA

The rule 46.10.819 as proposed to be repealed is on page
46-867 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-708, 53-4-715 and 53-4-720, MCA

The rule 46.10.810 as proposed to be repealed is on page
46-856 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-4-701 and 53-4-716, MCA

The rule 46.10.811 as proposed to be repealed is on pages
46-857 through 46-859 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-706, 53-4-707 and 53-4-720, MCA

The rule 46.10.815 as proposed to be repealed is on page
46-863 of the Administrative Rules of Montana.

12-6/25/98 MAR Notice No, 37-99



-1644-

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec, 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706, 53-4-715 and 53-4-720, MCA

The rule 46.10.823 as proposed to be repealed is on pages
46-869 and 46-870 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 53-4-703, 53-4-719 and 53-4-720, MCA
IMP: Sec., 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-706, 53-4-708 and 53-4-720, MCA

The rule 46.10.825 as proposed to be repealed is on pages
46-873 and 46-874 of the Administrative Rules of Montana,

AUTH: B8ec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-715, 53-4-716 and 53-4-720, MCA

The rule 46.10.827 as proposed to be repealed is on page
46-877 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-716 and 53-4-720, MCA

The rule 46.10.829 as proposed to be repealed is on page
46-879 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec., 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-715, 53-4-718 and 53-4-720, MCA

The rule 46.10.831 as proposed to be repealed is on page
46-881 of the Administrative Rules of Montana.

AUTH: Sec¢. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-705, 53-4-708, 53-4-715 and 53-4-720, MCA

The rule 46.10.833 as proposed to be repealed is on page
46-883 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-71% and 53-4-720, MCA

The rule 46.10.835 as proposed to be repealed is on page
46-885 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, S3-4-703,
53-4-715 and 53-4-720, MCA
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The rule 46.10.837 as proposed to be repealed is on page
46-887 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706, 53-4-707, 53-4-717 and 53-4-720, MCA

The rule 46.10.839 as proposed to be repealed is on page
46-889 of the Administrative Rules of Montana.

AUTH: Sec, 53-4-212 and 53-4-719, MCA
IMP: Sec., 53-2-201, 53-4-211, 53-4-215, 53-4-706,
53-4-707 and 53-4-717, MCA

The rule 46.10.841 as proposed to be repealed is on pages
46-891 and 46-892 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
and 53-4-720, MCA

The rule 46.10.843 as proposed to be repealed is on page
46-893 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
and 53-4-720, MCA

The rule 46.10.847 as proposed to be repealed is on page
46-897 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec., 53-27201, 53-4-211, 53-4-215, 53-4-703,
53-4-705 and 53-4-720, MCA

4, Families Achieving Independence in Montana (FAIM) is a
program which provides financial and other types of assistance
to low-income families to help them become self-supporting.
Benefits available in FAIM Financial Assistance include a
monthly cash grant, medical coverage, dependent care assistance,
one time employment-related payments, and employment counseling
and training to assist the family in becoming self-gupporting.
FAIM participants may also receive food stamps.

FAIM is administered by the Department of Public Health and
Human Services (the Department) under federal waivers granted
pursuant to section 1115 of the Social Security Act, 42 USC
1315. These waivers of certain provisions of the federal
statutes governing Medicaid, Food Stamps, and Temporary
Assistance for Needy Families (TANF) enable the Department to
use new approaches to help families become self-supporting.
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FAIM Financial Assistance consists of three separate programs,
namely the Pathways program, the community services program
(CSP), and the Job Supplement program (JSP). The JSP provides
an alternative to cash assistance by offering eligible families

dependent care assistance, medical assistance, and one time
employment -related payments. In the Pathways program, families
can receive monthly cash payments, medical assistance, and

nonfinancial assgistance such as employment counseling and
training for a total of 24 months. Families who still need cash
assistance after 24 months in Pathways may continue to receive
cash benefits in the CSP for up to 36 months if adults in the
household perform community service work in accordance with the
Community Operating Plan for the county where the family
resides.

The proposed changes to the FAIM rules are necessary to
implement major changes brought about by the federal Personal
Responsibility and Work Opportunity Reconciliation Act of 1996
(PRWORA) , PL, 104-193, and by amendments to Title 53, Chapters 2
through 6, MCA, as enacted by the 55th Montana Legislature in
1997. PRWORA eliminated the longstanding Aid to Families with
dependent Children (AFDC) program and replaced it with block
grant funding for state cash assistance programs known as
Temporary Assistance to Needy Families (TANF).

One of the most significant differences between the old AFDC
program and TANF is that states must limit cash benefits for
most families to 60 months in order to receive federal funds.
In the AFDC program, families could receive benefits as long as
there was a minor child in the home and they met the other
eligibility requirements for assistance. PRWORA also limits
eligibility for most types of assistance to U.S. citizens and
certain limited categories of qualified aliens and has imposed
new eligibility requirements intended by the U.S. Congress to
strengthen family values. For example, under PRWORA, teenage
parents generally must live with their own parents or with
another adult relative or guardian or in some adult-supervised
setting in order to obtain assistance for their minor children.

The Department proposes to adopt new eligibility rules to
implement the new federal eligibility requirements. [Rule I}
addresses general eligibility requirements and sets forth many
requirements which previously were addressed in the Department’s
AFDC rules. Because the AFDC program no longer exists after
PRWORA, the Department is repealing most of its AFDC rules in
ARM Title 46, chapter 10. The Department is not repealing all
of the APDC rules at this time because certain AFDC rules
relating to children in foster care need to be kept in place
until new foster care rules are adopted. The Department
anticipates adopting new foster care rules in the near future.

Thus, eligibility requirements for FAIM which were included by
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cross-references to the AFDC rules now must be spelled out in
the FAIM rules. For example, {Rule 1I] specifies the
individuals who are potentially eligible for assistance, such as
minor children and specified caretaker relatives, and specifies
individuals who are not eligible for asseistance, such as
recipients of Supplemental Security Income (SSI). Additionally,
a number of eligibility requirements mandated by PRWORA, Title
I, Sections 101 through 116, and incorporated into Montana law
by the 55th Legislature are spelled out in [Rule IJ. For
example, [Rule 1] specifies that fleeing felons, probation and
parole violators, and persons who have been convicted of a drug-
related felony are ineligible for assistance.

[Rule 1II) addressea eligibility requirements relating to
citizenship. In accordance with Title I, Section 103, of
PRWORA, ([Rule II] provides that only U.S. citizens and certain
qualified aliens may receive assistance and provides time-limits
for assistance to qualified aliens in addition to the 60 month
time limit applicable to U.S. citizens. However, in accordance
with provisions of the Balanced Budget Act of 1997, subsection
(5) of [Rule IIl) provides for medical coverage for noncitizens
who are not qualified aliens but who were living in the United
States on August 22, 1996, which was the date of passage of
PRWORA .,

Many of the new rules the Department proposes to adopt consist
of material contained in AFDC rules which are being repealed
and/or contained in the federal AFDC regulations which are no
longer applicable to the FAIM program. It is now necessary to
adopt rules which spell out policies previously covered in these
rules and regulations. In many cases, the basic text of the
AFDC rule covering the same subject is being used in the new
FAIM rule with only minor changes for stylistic or
organizational purposes. There was no necessity for major
changes in rules where the policy is the same as the former AFDC
peolicy and the AFDC rule stated ‘the policy accurately and
clearly. In cases where the new FAIM rule is substantively
different from the former AFDC rule on the same topiec, the
reason for the change is explained below.

[Rule 1III) regarding underpayments and overpayments of
assistance benefits replaces ARM 46.10.108 and is substantially
the same as that rule. However, one provision of ARM
46.10.108, which limits the amount by which the cash assistance
grant can be reduced to recover an overpayment to 10%, is not
included in {Rule III}. This limit on the amount the cash
payment can be reduced was mandated by federal AFDC regulations
which are no longer binding on the Department. The Department
does not intend at this time to reduce payments by more than 10%
to recover overpayments, but wishes to have the flexibility to
collect more than 10% if that is appropriate. On the other
hand, the Department has not reduced the recovery amount to less
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than 10% of the monthly payment, because overpayments in some
cases can be quite large, and recovery would take too long if
the monthly grant were reduced by less than 10%. It would also
be too complicated and time consuming to set different recovery
percentages for each overpayment depending on the particular
facts of each case.

[Rule IV} concerning good cause for failure to comply with
requirements of the program or for quitting or failing to accept
employment is being adopted because the FAIM rules do not
currently define the term good cause. To remedy this
deficiency, the Department proposes to adopt ([Rule IV], which
defines good cause for a failure to comply with a program
requirement and good cause for quitting or failing to accept
employment .

The proposed definitions of good cause in [Rule IV} are
substantially the same as the good cause definitions in the AFDC
rules which the Department hase already been applying to FAIM

participants. An option would be to use the dictionary
definition of good cause rather than the specialized AFDC
definition. However, defining good cause broadly as any

substantial reason for failing to perform a required act would
not give FAIM coordinators enough guidance and would be likely
to result in inconsistent applications of the good cause
exception and more disputes about good cause necessitating fair
hearings. Therefore, the Department has opted to continue using
the AFDC definitions, which past experience indicates are fair
and workable definitions of good cause.

Proposed [Rules V through XV] contain material now contained in
AFDC rules which are now being repealed. [Rule V] in regard to
treatment of confidential information is substantially the same
as the old AFDC rule, ARM 46.10.101, except that it permits the
Department to release the address of a participant to a law
enforcement officer who is attempting to find the person in the
line of duty, as well as to an officer seeking a fugitive felon,
Under the o0ld AFDC statute a recipient’s address could be
released only if the recipient was a fleeing felon, but Title I,
Section 103, of PRWORA also allows state agencies to release an
address to a law enforcement officer trying to apprehend a
participant who is a probation or parole violator or who has
information necessary for the officer to perform his official
duties. The Department is exercising its option under PRWORA to
releagse information for this additional, very limited purpose
because it considers such releases of information to be in the
public interest.

[Rule VI] replaces ARM 46.10.107 on residency, which
incorrectly states that there is no residency requirement for
receipt of AFDC. Pursuant to federal law, the Department always
required Montana residency in order to receive AFDC benefits.
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ARM 46.10.107 probably was intended to state that there was no
durational residency requirement. [Rule VI]) provides that there
is no durational residency requirement to receive FAIM benefits,
in accordance with the Department’s longstanding policy. In the
past the Department has considered imposing a requirement that
an applicant for cash assistance be a resident for a period of
time such as 3 or 6 months before becoming eligible for
benefits, and legislation to mandate a duratiocnal residency
requirement has been proposed to the Montana Legislature in the
past. However, there are gerious issues about the
constitutionality of such durational residency requirements due
to the U. §. Supreme Court’s ruling in Thompson v. Shapiro, 394
US 618 (1969) that a durational residency requirement for
receipt of cash assistance violated the constitutional rights to
travel and to equal protection of the law. Therefore, the
Department did not consider the option of imposing a durational
residency requirement in drafting the FAIM rule on residency.

(Rules VII through XI] concerning the application process,
periodic redeterminations of eligibility, and payment provisions
are substantially the same as the AFDC rules they replace,
although they have been rewritten and unnecesgary material has
been eliminated.

[Rules XII and XIII] regarding emergency assistance are based on
ARM 46.10.318 and 46.10.319. There are several differences in
wording which were made to avoid possible ambiguity which
existed in the AFDC rule. A recent fair hearing decision
indicated that the Department’s intention of providing emergency
assistance only when there is already a child in the home was
unclear because ARM 46.10.318 did not state that a pregnant
woman with no other children is not eligible for emergency
agsistance.

Therefore, a provision has been included in [Rule XII}
specifying that a pregnant woman who has no children living with
her cannot receive emergency assistance to meet her own needs or
that of her unborn child unless a child protective services
worker has determined that she needs emergency assistance and
she is in the last trimester of her pregnancy. The Department
believes that as a general rule it is not necessary to provide
emergency assistance to a pregnant woman before the birth of her
child because a pregnant woman can receive regular
(nonemergency) cash assistance beginning with the last trimester
of her pregnancy, which should be sufficient to prevent the
destitution of her unborn child. However, in a case where a
child protective services worker determines that emergency
asgistance is necessary for a pregnant woman with no other child
in her home, the Department will defer to that worker’s
expertigse and provide emergency assgistance in the last trimester
of pregnancy.
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[Rule XII] also specifies that past due rent can be paid only
when a written eviction notice has been received and that
emergency assistance cannot be provided to pay security
deposits, because the provisions in ARM 46.10.318 regarding
eviction notices and security deposits apparently were somewhat
ambiguous, based on past fair hearing decisions. The Department
requires a written eviction notice before emergency assistance
is provided because it believes there is not a true emergency
until a landlord has clearly indicated the unequivocal intent to
terminate the tenancy by giving a written notice as required by
Montana landlord-tenant law. These changes represent a
clarification of current policy.

[Rule XIV] regarding denial of benefite to strikers, and [Rule
XV] regarding assistance to pregnant women set forth the same
policies previously contained in the AFDC rules and applied to
FAIM,

Many of the FAIM rules, such as ARM 46.18,101 and 46.18.103, are
being amended primarily to replace references to the AFDC
program with references to TANF and/or FAIM. ARM 46.18.103,
which contains definitions, is being amended extensively to
include definitions which were previously contained in the AFDC
rules and to revise definitions or add new definitions where
necessary due to program changes under PRWORA. In addition,
definitions are being added for some terms used in the rules
which the Department inadvertently failed to define previously,
such as the term "screening guide".

ARM 46.18.106 regarding disqualification due to intentional
program violations has been revised to provide for the new, more
stringent penalties for intentional program violations mandated
in PRWORA. Additionally, ARM 46.18.106 is being amended to
include in the rule certain material which is currently covered
by cross-references to AFDC regulations.

The amendment of ARM 46.18.107 regarding FAIM time limits is
necessary to provide the 60 month limitation on receipt of cash
agsistance mandated in Title I, Section 103, of PRWORA. ARM
46.18.107 currently provides that single-parent families may
receive assistance in the Pathways program for 24 months but
two-parent families are limited to 18 months in Pathways, based
on the periods of potential eligibility provided in 53-4-603,
MCA, when ARM 46.18.107 was adopted. The Montana Legislature in
1997 eliminated this distinction and amended 53-4-603, MCA, to
state that two-parent families as well as single-parent families
may receive 24 months of assistance in Pathways. The
Legiglature determined that there was no reason to treat two-
parent families differently from single-parent families in
regard to duration of benefits. Therefore, subsection (3)(a) of
the current rule is being amended to delete the 18 month limit
for two-parent families.
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To limit the total months of cash assistance in FAIM to the 60
months mandated by PRWORA, ARM 46.18.107(4) (a) as proposed to
be amended states that the number of monthe in CSP is limited to
36 months except as provided in Section 103 of PRWORA. The
latter provision requires states to limit assistance to 60
months after the date the state’s TANF program commenced.
Montana‘’s TANF program commenced in February 1997, the date its
TANF state plan was accepted as complete by the U.S. Department
of Health and Human Services. Individuals who were receiving
benefits in Pathways prior to February 1997 are potentially
eligible to receive cash assistance for more than a total of é0
months, because months of receipt before February 1997 are not
counted under PRWORA. Persons who received FAIM benefits prior
to February 1997 will still be limited to 24 months in Pathways
but may potentially receive more than 36 months of CSP benefits.

Finally, ARM 46.18.107(2) (a), which specifies that enhanced
child support enforcement services are a benefit of the Jsp
program, is being deleted hecause JSP participants receive the
same child support services as nonparticipants. ARM
46.18.107(2) (d}) is being amended to delete the cross-reference
to ARM 46.18.506, which has been repealed, and specify that
child care assistance is available only for hours when the JSP
participant 1is working. This requirement was previously
contained in ARM 46,18.506.

ARM 46.18.108, in regard to exemptions to the time limits, is
being amended to include an exemption for victims of domestic
violence. Title I, Section 103, of PRWORA allows the states to
exempt victims of domestic violence from the 60 month time limit
on receiving cash assistance. Based on this provision of
PRWORA, the Department began in March 1997 exempting victims of
domestic violence from time limits for up to a total of 6 months
in a person’s lifetime. Subsection (1) (h) is now being added to
ARM 46.18.108 to incorporate in the rule the policy already
being applied. The Department granted the exemption based on
the recommendation of the Montana Coalition for Domestic and
Sexual Violence. The Department agrees with advocates for
victims of domestic violence that victims of domestic violence
may need additional time to work through family issues and
become gelf-supporting but also believes these issues must be
addressed within a reasonable time frame. The Department has
determined that a 6 month exemption provides a reasonable amount
of additional time.

Also, subsection (1) (a) of ARM 46.18.108, which currently
provides an exemption for persons under age 20 attending high
school, is being amended to state that the exemption applies
only to persons under age 18 attending high school. This change
is necessary to comply with the amendment of 53-4-607, MCA, by
the Legislature in 1997 which made the exemption for high school
students applicable to individuals under the age of 18, not 20.
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ARM 46.18.112 regarding the requirement that a child be living
with a specified relative to receive assistance currently states
that the requirements of the AFDC program regarding specified
relatives set forth in ARM 46.10.302 apply to the FAIM program.
It is now necessary to amend ARM 46.18.112 to delete the cross
reference to the AFDC rule and spell out the requirements
contained in ARM 46.10.302.

In ARM 46.18.113 pertaining to inclusion in the filing unit,
minor changes in wording are being made simply for purposes of
clarity. For example, subsection (1) currently provides that
the parents of a minor child who live with the child and who
meet all other requirements for eligibility must be included in
the assistance unit. This subsection is being amended to state
that citizenship is one of the factors of eligibility which
must be met to be included in the filing unit. This does not
represent a change in policy, as citizenship has always been a
factor which was looked at in determining eligibility. This
language has merely been added to make this requirement clear.

Subsection (3) of ARM 46.18.113 currently provides that all
persons under the age of 18 years who live with the minor child
and are otherwise eligible must be included in the assistance
unit. This is being amended to specify that persons under the
age of 19 who are attending school full-time are also included
in the assistance unit. Pursuant to the definition of the term
dependent child contained in 53-4-201(2) (a) (ii), MCA, and in the
federal regulations governing the old AFDC program, persons over
the age of 18 but under 19 who are still in school have been
eligible for cash assistance for many vyears, However,
subsection (3) is now being amended to state specifically that
these individuals over the age of 18 will be included in the
assistance unit. This does not represent a change in policy but
brings the rule into conformity with 53-4-201, MCA, and the
policy already being applied.

The amendment of ARM 46.18.114 pertaining to child support
enforcement requirements is necessary to incorporate material
which was in the AFDC child support rule now being repealed, ARM
46.10,314, and was cross-referenced in ARM 46.18.114. The
contents of ARM 46.18.114 as proposed to be amended differ from
the policies set forth in ARM 46.10.314 in only two areas, The
first area is in regard to the obligations of pregnant women.
ARM 46.10,314(9) now provides that a pregnant woman is not
required to cooperate with the Child Support Enforcement
Division (CSED) prior to the birth of her child. ARM 46.18.114
as amended will provide that a pregnant woman is required to
provide information about the paternity of her unborn child
prior to its birth. The Department has chosen this option, as
opposed to the policy in the AFDC rule of not requiring a
pregnant woman to cooperate with CSED in any way until her child
is born, because the Department believes it will receive more
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reliable information about paternity of the child when the
mother first comes in to apply for assistance during her
pregnancy. At this time CSED does not act on any of the
information received from the mother about the child’'s paternity
until after the birth of the child, however.

The other way in which ARM 46.18.114 as amended is substantively
different from ARM 46.10.314 is in regard to the consequences
of a refusal to comply with CSED requirements. The federal
regulations governing the AFDC program did not allow the states
to disqualify the entire household when the parent refused
without good cause to comply with CSED requirements, The AFDC
regulations provided that assistance would be provided to all
of the household members except the individual who failed or
refused to comply. However, Title 1, Section 103, of PRWORA
requires the states to deny eligibility to the entire family if
the parent refuses to assign child support rights. Pursuant to
this provision of PRWORA, the Department will deny benefits to
the entire household if the parent refuses to comply with CSED
requirements.

The amendment of ARM 46.18.118 and 46.18.119 pertaining to the
treatment of resources and income in determining eligibility is
necessary to incorporate material previously contained in the
AFDC rules. The changes in the text of the rules do not reflect
any changes in the Department’s policy regarding income and
regources. In both ARM 46.18.118 and 46.18.119, a provision has
been added stating that the resources and income of sanctioned
and disqualified members of the household will be counted in
determining eligibility, even though the needs of sanctioned and
disqualified persons are not included when determining benefit
amount. Under TANF, the Department could theoretically exclude
the income and resources of a sanctioned or disgualified
household member, but has not opted to do so. If the sanctioned
individual’s income as well as that individual’s needs were
excluded in computing the household’s monthly payment during the
sanction period, the monthly payment would be reduced less than
under the current policy. This would undermine the purpose of
the sanction, which is to force the household to experience the
negative consequences of a parent's failure to fulfill
obligations. Thus, the Department has chosen to continue
applying the same policy required in the old AFDC program and is
adding this provision to ARM 46.18.118 and 46.18.119 to make
clear how income and resources are treated in case of a
sanction.

Minor changes are being made to the wording of ARM 46.18.120 and
46.18.121 pertaining to income disregards for purposes of atyle
and clarity only. There is no change in the Department’s policy
regarding income disregards.

ARM 46.18.122 pertaining to the assistance standards used to
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determine eligibility and amount of cash assistance musat be
revised for several reasons. Currently the rule states that the
AFDC assistance standards contained in ARM 46.10.403 are used in
the FAIM Program., Since ARM 46.10,403 is being repealed, it is
now necessary to set forth the tables of standards in the FAIM
rules. In addition, the standards presently in the AFDC rule
are being increased. House Bill 2 of the 55th Montana
Legislature sets FAIM cash assistance payments for state fiscal
years 1998 and 1990 at 40.5% of the federal poverty indices for
calendar year 1997 and 1998 published by the U.S. Office of
Management and Budget (OMB). The OMB publishes an updated
poverty index annually in the spring. The standards used to
determine cash payment amounts, known as the benefit standards,
now must be revised to reflect increases in the recently
published 1998 federal poverty index. Also, the gross income
standards and net monthly income standards contained in ARM
46.18.122 are based on the benefit standards and must be revised
when the benefit standards change.

The Department is not including in ARM 46.18.122 any shared
shelter standards, although they are contained in the AFDC
standards rule and were used in the FAIM Program in the past.
Federal regulations governing the AFDC program allowed the
states in determining need to take into consideration the fact
that the assistance unit was sharing its place of residence with
persons who were not part of the assistance unit. Several years
ago, the Department implemented that option by adopting shared
shelter standards which provided reduced cash assistance to
households who shared their shelter obligations with
nonhousehold members, as mandated by House Bill 2 for the 1995-
1996 biennium. At that time, the Legislature apparently
believed that the such households would need less help from the
Department to pay their rent or mortgage, presumably because the
persons with whom they were living would help to pay the shelter
cost. The Legislature anticipated that there would be
considerable savings of General Fund dollars as a result of
implementing this policy.

However, after using the shared shelter standards for several
years, the Department determined that sgharing one’'s shelter
obligation did not necessarily correlate with less need for
assistance, nor did use of the lower shared shelter benefit
standards result in a significant eavings of General Fund
dollars. Therefore, since the Legislature did not include the
requirement to use shared shelter standards in House Bill 2 in
1997, the Department is now opting to pay the same amounts to
households which have a shelter obligation regardless of whether
they share that shelter obligation with a nonhousehold member.

Another option would be for the Department to develop a method

of computing the amount of assistance that would take into
congideration the actual amount each household pays for its

MAR Notice No. 37-99 12-6/25/98



~1655-~

mortgage or rent, regardless of whether the household shares its
shelter expenses with other nonhousehold members. Verifying the
actual amount of the shelter expenses each month would be very
burdensome for FAIM Coordinators, however, and for this reason
such a method has never been used by the Department.

Minor changes in ARM 46.18.124 regarding lump sum payments are
being made to make it clear that this rule applies for purposes
of cash assistance but not food stamp benefits. This is because
the federal food stamp regulations mandate a different policy.
The cross-reference to the AFDC rule ARM 46.10.508 in subsection
(4) of the current rule is being amended to refer to the new
FAIM rule on overpayments, [Rule III].

ARM 46.18.125 regarding excluded earned income is being amended
to specify that work study earnings and Volunteers in Service to
America (VISTA) payments are excluded. The Department has
always excluded such payments pursuant to a federal AFDC
regulation requiring their exclusion but is now spelling out the
exclusion in ita FAIM rule. Similarly, provisions are being
added to ARM 46.18.126 relating to excluded unearned income to
specify exclusions which were stated in the federal AFDC
regulations.

In ARM 46.18.129 pertaining to regtrictions on assistance
payments, subsection (1) is being amended to change the term
agsistance payments to monthly benefit payments, because the
latter is the term more commonly used within FAIM. This term
also makes it clear that the assistance payments referred to are
the participants’ monthly payments, as opposed to other kinds of
assistance payments such as supportive service payments. Also,
subgection (2) of ARM 46.18.129 currently states that payments
to JSP participants may be made to the participant or to a
protective payee or vendor. This is incorrect. The
Department’s automated information management gystem, The
Economic Assistance Management System (TEAMS), is not set up to
issue vendor payments on behalf of JSP participants.
Additionally, protective payees are not used in JSP cases,
because protective payees are appointed for participants who
fail to use their cash agsistance payments to meet the needs of
the minor children, and JSP participants do not receive cash
assisgtance. Therefore, subsection (2) is being amended to
provide that JSP payments are made directly to the participant.

The amendment of ARM 46.18.130 ig neceasary to establish a time
limit for requesting a one time employment-related payment.
Currently the rule provides that a Pathways participant who is
losing FAIM eligibility because of increased earnings from
employment may be eligible for such a payment to pay for tools,
clothing, transportation, or something else the participant
needs to obtain or maintain employment. When the Department
implemented employment-related payments in FAIM, it was intended
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that these payments would be provided when the participant first
lost eligibility due to income from employment, as this was
believed to be the time the household would have the greatest
need for such asesistance.

However, the rule fails to require that requests for these
payments be made within a specified period of time after
eligibility ends. 1In reviewing the FAIM rules the Department
noted that ARM 46.18.130 does not state the policy it had
intended to implement, namely that of assisting the participant
in the period immediately after eligibility was lost.
Therefore, ARM 46.18.130 is being amended to state that the
participant must request the payment within 10 calendar days
after the last day of the last month of eligibility. The
Department congiders this a reasonable length of time for a
former participant to identify a need for a one time payment and
make a request.

ARM 46.18.130 is further being amended to clarify when the
period of ineligibility due to receipt of a one time employment-
related payment begina; to specify that such payments can be
made to pay for relocation expenses to another county or state;
and to clarify that payments to be used for a down payment on
the purchase of a vehicle will be made only if the participant
has sufficient income to keep up the monthly payments in the
future. The policy has always been for the period of
ineligibility to begin the month after the month in which the
participant last received an assistance payment, rather than the
month after the one time payment was received. In some cases,
depending on the time of the month when the one time payment is
approved, there is not sufficient time to give the required ten
days advance notice to close the assistance case at the end of
the month when the payment is received. The participant thus
may receive a monthly cash assistance payment for one month
after the one time payment is received. It would not make sense
to count a month when the participant was receiving a monthly
cash agsistance payment as one of the months of ineligibility.

A provision allowing one time payments to be made for relocation
expenses is being added to ARM 46.18.130 because the Department
has determined that it is sometimes necessary for participants
to move to another locale in order to obtain employment and
become self-supporting. Participants may not have enough funds
to pay the expenses of moving to a new place where better jobs
may be available, however. Therefore, the Department by
providing one time payments for this purpose may help some
participants become self-supporting.

A provision specifying that a one time payment may be used for
a down payment on a vehicle only if the participant has the
ability to make the monthly payments is necessary to ensure that
participants do not purchase vehicles which they will ultimately
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lose because of their inability to make the monthly payments.
Since a participant is ineligible for cash assistance for a
prescribed period of time due to the one time payment, the
participant will be in a very difficult poaition if the vehicle
is repossessed during the ineligibility period because the
participant can’t make the monthly paymenta, leaving the
participant with no way to get to work. The participant will not
have cash assistance to fall back on if the participant’s job is
lost because of lack of transportation. Additienally, it is
also not a good use of the Department’s limited resources to use
its funds for down payments on vehicles which are likely to be
repossessed.

Subsection (1)(a) of ARM 46.18,133 pertaining to the family
investment agreement (FIA) is being amended to clarify that only
Pathways and CSP participants must have a FIA. JSP participants
do not have FIAs, because 53-4-606(2), MCA, provides that
recipients of assistance in JSP are not required to enter into
a FIA, presumably because they are not receiving cash assistance
as Pathways and CSP participants are. However, the current rule
does not state that a FIA is not required for JSP participants.
Thus the rule is being amended to conform to 53-4-606, MCA, and
the policy which is already being applied in regard to FIAs.

Also, subsection (2) is being added to ARM 46.12.133 to provide
that a failure to enter into a FIA, as opposed to a failure to
comply with regquirements of a FIA which has already been signed,
results in the ineligibility of the entire assistance unit.
This policy is based on the language of 53-4-606, MCA, which
states that entering into a FIA is a condition of eligibility
for assistance. Since entering into a FIA is a prerequisite for
eligibility, like meeting income, resource, or other eligibility
requirements, the entire household is ineligible for assigtance
if a FIA is not signed. Additionally, other minor changes in
language are alsc being made in ARM 46.18.133 which do not
represent changes in policy.

A substantive change is being made to the FAIM rule on sanctions
for failure to comply with FIA requirements, ARM 46.18.134, in
regard to the consequences of a sanction. The rule currently
provides that when a sanction is imposed, the family’s cash
assistance payment is reduced. It further states that the
sanctioned individual will also lose Medicaid coverage during
the penalty period if the failure to comply which was the basis
for the sanction involved child support enforcement, quality
control, or third party liability requirements. This policy,
whereby Medicaid coverage is terminated along with cash
assistance in some cases when a sanction is imposed but not in
others, was based on language in regulations governing the old
AFDC program,

In the AFDC program, the JOBS regulations stated that the needs
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of a sanctioned individual would not be taken into account in
determining the family's assistance payment, but the regulationsg
did not state that the sanctioned person’s Medicaid coverage
would also be terminated. However, the regulations did
specifically require the termination of Medicaid coverage as
well as cash assistance for an individual who refused to comply
with child support enforcement, quality control, or third party
liability requirements. Subsequently the Department determined
that Medicaid coverage must be terminated for a sanctioned
individual, regardlesa of what the failure to comply consisted
of, because eligibility for medical assistance in FAIM is tied
to and dependent wupon eligibility for cash assistance.
Additionally, PRWORA, Title I, Section 103, specifically states
that Medicaid coverage as well as cash asgistance can be
terminated when an individual fails to comply with employment
and training requirements. Therefore the rule is being amended
to state that both cash assistance and medical coverage for the
sanctioned individual are lost when a sanction is imposed.

The rule on sanctions is also being amended to state that a
sanction is imposed only if the failure to comply occurred
without good cause as defined in [Rule IV]. The Department has
always taken into consideration the reasons for a failure to
comply when determining if a sanction must be imposed, but the
current rule does not specifically mention good cause. Thus,
the addition of this language regarding good cause doeg not
represent a change in policy.

5. The repeal of rules 46.10.101 through 46.10.306 and
46.10.314 through 46.10.847 will take effect on October 1, 1998,
These rules pertain to the former Aid to Families with Dependent
Children (AFDC) program and are still the basis for determining
eligibility for foster care assistance under Title IV-E of the
federal Social Security Act. Therefore, the repeal of these
rules is being delayed until new foster care rules incorporating
the material in the AFDC rules c¢an be adopted.

6. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 4210, Helena, MT 59604-4210, no later than
July 28, 1998. The Department also maintains lists of persons
interested in receiving notice of administrative rule changes.
‘these lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.
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7. The Office of Legal Affaira, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

\ /«/W/C WS"\- A

Rule Reviewer Director, Public HealthfAnd
Human Services

Certified to the Secretary of State June 15, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12,3001
through 46.12.3003,
46.12.3201, 46.12.3206,

) NOTICE OF PUBLIC HEARING

)

)

)
46.12.3401 through )

)

}

)

)

ON PROPOSED AMENDMENT

46.12.3404, 46.12.3801,
46.12.3803 through 46.12.3805
and 46.12.3808 pertaining to
medicald eligibility

TO: All Interested Persons

1. On July 20, 1988, at 4:00 p.m., a public hearing will
be held by MetNet in the Lower Level Auditorium of the
Department of Public Health and Human Services Building, 111 N.
Sanders, Helena, Montana; Special Ed. Building, Room 162, 1500
North 30th Street, Montana State University at Billings,
Billings, Montana; Burns Center Room 126, EPS Building South 7th
& Grant, Montana State University, Bozeman, Montana; ELCB, Room
231, 1300 West Park Street, Montana Tech, Butte, Montana; Room
147, 2100 16th Avenue South, Great Falls College of Technology
of MSU, Great Falls, Montana; and Gallagher Building, Room 104,
Corner of Arthur and Eddy, University of Montana, Missoula,
Montana, to consider the proposed amendment of rules 46.12.3001
- 46.12.3003, 46.12.3201, 46.12.3206, 46.12.3401 - 46.12.3404, 46.12.3801,
46.12.3803 through 46.12.3805 and 46.12.3808 pertaining to
medicaid eligibility. This hearing will be held concurrently
with the hearing as proposed pertaining to Families Achieving
Independence in Montana (FAIM) in MAR Notice Numbers 37-99 and
37-101 in this issue of the Montana Administrative Register,

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public ™ hearing or need an
alternative accessible format of this notice. If you request an
accommodation, contact the department no later than 5:00 p.m. on
July 13, 1998, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2, The rules as proposed to be amended provide as

follows. Matter to be added is underlined. Matter to be
deleted is interlined.

46.12.3001 APPLICATION (1) and (2) (a) remain the same.

(i) on the form and in the manner prescribed by the
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department of seeial-and rehabilitation public health and human
services; and

(ii) at the office of the-county-welfare-depaxrtment public
asgistance in the county in which the person presently resides,
except that institutionalized individuals may make application
with the county in which the institution is located.

(3) through (4) (a) remain the same.

(1) Q*d—ee—faMi}iee—wteh—depenéeﬁe—ehé%dfea—+AFB€+ FAIM

t e;
(4) (a) (ii) through (6) (¢) (iii) remain the same

AUTH : Sec. 53-6-113, MCA
IMP: Sec. 53-6-132 and 53-6-133, MCA
4 2. 2 INATION OF ELIGIBILITY (1) through
(2} (¢} (i1} remain the same,
(3) Determinations of disability will be made in

accordance with the requirements applicable to disability
determinations under the Supplemental Security Income Program
specified in 20 CFR, Part 416, Subpart I (1993). The department
hereby adopts and incorporates by reference 20 CFR, Part 416,

Subpart I (1993). A copy of these federal regulatlona may be
obtained from the Department of Beeial—andRehabilitatien Public

Health and Human Services, P.0O. Box 4210, 111 N. Sanders,
Helena, Montana 59604-4210.

(4) through (7)(b) remain the same.

(¢) For coverage of parents and children whose eligibility
ig related to the aéémte—éami}iee—Wteh—éepeﬂéeﬁ&—ehiidfea FAIM
financial agsistance program, eligibility is granted for the
month if all eligibility criteria are met

month on the date of application and first day of gubseguen;
month.

(7} (d) through (e) remain the same.

AUTH: Sec. 53-6-113, MCA

IMP: Sec. 53-6-131, 53-6-132 and 53-6-133, MCA

46,1 REDETERMI N OF ELIG ITY (1) through
(1)(a)(11) remain the same.

(iii) at least every 6 months if the «client is

categorically eligible related to AFBE FAIM financial
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i or

(1) (a) (iv} through (3) remain the same.
AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-142, MCA

46,12.3201 CITIZENSHIP AND ALIENAGE (1) and (1) (a) remain
the same.
(b) anr a gqualified alien as defined in [Rule II on MAR

Notice No., 37-99] lawfully admitted for permanent residence or
who entered the U.8, after  Auqust 22, 1996, otherwise
under-—ealor—of-taw,

permanently residing in the United States

including any alien who is lawfully present in the United States
under authority of sections 203(a)(7) or 212(d)(5) of the
Immigration and Nationality Act.

- z lien living in the U.S. prior to
Auqust 23, 1996,
AUTH : Sec. 53-6-113, MCA
IMP: Sec. 53-6-131, MCA
2 BENE PERATION

HLTH CHJLD SUPPGRY ENFORCEMEN] REQUIREMENTS (1) Semerai—wwie—
As a condition of eligibility for medicaid, each

legally able applicant and recipient must assign his rights to
medical support or other third party payments to the department
and must cooperate with the department in obtaining medical

support or payments, except as provided in (4) (a)
through (4) (e}.

(2) through (3) (¢} remain the same.

(i) With respect to establishing paternity of a child
born out of wedlock or obtaining medical care support and
payments for a child for whom the individual can legally assign
rights, good cause is as defined in ARM 463033443} 46,18.114.

(ii) With respect to obtaining medical care support and
payments for an individual in any case not covered by (3} (c)
(i), the department will waive cooperation if the department
determines that cooperation is against the best interests of the
individual or other person to whom medicaid is being furnished,
because it is anticipated that cooperation will result in
reprisal against, and cause physical or emotional harm to, the
individual or other person.

{d) The procedure for waiving cooperation is as provided
in ARM : .
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jvi ivi medical i n
i re i 88
e hts to ical rt or ¢oo wi hild
support enforcement division in establishing paternity and
btai medical s t:
{a) automatic newborn assistance;
b N -

ivi 1 wh o egall sgi igh at
if that individual is otherwise eligible, despite the failure or
1 h ar ker relativ a other individu

mply with the reguirements of thi ule,

AUTH: Sec. 53-6-113, MCA
IMP: Sec, 53-2-612, 53-2-613 and 53-6-131, MCA
46. L3401 ROU COVERED - T
AIM FINANCIAL ASSISTANCE RELATED FAMILIE D
CHILDREN 1 Medicaid will be provided to:
(a) individuals iy i

participating in the pathways or community services programs of
the FAIM project;

(1}  An individual is reeeiving AFDE participating if his
needs are included in determining the AFBE grant amount.

(b) individuals deemed to be receiving AERE cash
assistance. This coverage is limited to:
(i) those individuals who are not receiving an—AFBE

eheek cash assistance solely because the check amount is less

4++({ii) individuals under age 2% 19 who currently reside
in Montana and are receiving foster care or adoption assistance
under Title IV-E of the Social Security Act, whether or not such
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agsistance originated in Montana. Eligibility requirements for
Title IV-E foster care and adoption assistance are found in ARM
46.10.307; and
4¥i)-(iji) individuals reeeiving-assistence-oas partiecipants
medicaj a of the FAIM job supplementatien
supplement program.

+&-(c) individuals who have been receiving asslstance in
the FAIM project and whoge assistance is terminated because of

earned and/or unearned income or becauge of the cesgsation of

me mited ben 8. These individuals may continue to
receive medicaid for up to 12 additional months, providing:
a_m ehold o i t rk_during t
12 months;

+43-(ii) they received or are deemed to have received ARBE
istanc in the FAIM project for at least 1 month
immediately prior to the month they became ineligible for FAIM
assistance; and

i (4id) during the second 6 months of the 12-month
period, their combined earned and unearned income does not

exceed 185% of the federal poverty guidelines.
4e3-(d) individuals under age 19 who would be eligible for
met—the—seheol —attendance

ARDE cash agaiptance, if 'they
i i i are full-time

4g)-(e) a pregnant woman whose pregnancy has been verified
and whose family income and resources meet the requirements
listed in ARM 4636483 —and—46-10-406 4 1 46.18.122;

(i) The unborn child shall be considered an addltional
member of the assistance unit for purposes of determining
eligibility. .

-H+(f) a pregnant woman whose pregnancy has been verified,
whose family income does not exceed 133% of the federal poverty
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guidelines and whose countable regsources do not exceed $3,000;
[} ' " .

(1) The unborn child shall be considered an additional
member of the assistance unit for purposes of determining
eligibility.

(ii) Newborn children are continuously eligible through
the month of their first birthday, provided they continue to
reside with their mother and she would continue to be eligible
for assistance if she were still pregnant; this coverage group
is known as "automatic newborn asgistance";

4+i}{g) a pregnant woman during a period of presumptive
eligibility;

(i) Presumptive eligibility is established by submission
of an application by the applicant on the form specified by the
department, to a qualified presumptive eligibility provider,
verification of pregnancy and a determination by the qualified
presumptive eligibility provider that applicant’s household
income and resources dees do not exceed the income and resource
standards specified in (1)#k} (f).

(1) (i) (i) (A) through (1) (i) (ii) remain the same, but are
renumbered (1) (g) (i) (A) through (1) (g) (ii).

'} a pregnant woman who becomes ineligible fer—AFBE-
&8I-er for medicaid due solely to increased income and whose
countable resources do not exceed $3,000 and whose pregnancy is
disclosed to the department and verified prior to closure of
AFber—8681—ex medicaid;

(i) Eligibility shall be continuous without lapse in
medicaid eligibility from the prior ARBEe— £+ ex medicaid
eligibility and shall terminate on the last day of the month in
which the sixtieth postpartum day occurs.

(ii) During a period of eligibility under (1)(h), a
pregnant woman is limited to services covered under the Montana
medicaid program related to pregnancy and conditions which may
complicate pregnancy, including prenatal care, delivery,
postpartum and family planning services.

4He>-(i) a child born on or after October 1, 1983, who has
attained age 6 but has not yet reached the age 19, whose family
income does not exceed 100% of the federal poverty guidelines
and whose countable resources de not exceed $3,000; this
coverage droup is known as "poverty six child";

4+-(i) a child through the month of the sixth birthday
whose family income does not exceed 133% of the federal poverty
guidelines and whoge countable resources do not exceed $3,000;
thig group is known ag "poverty level child";

+4m+(k) individuals under the age of 21 who are receiving
foster care or subsidized adoption payments through child
welfare services;

(1) These individuals must have full or partial financial
responaibility assumed by public agencies and must have been
placed in foster homes, private institutions or private homes by
a non-profit agency.

4-(1) a child of a minor custodial parent when the
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custodial parent is living in the child's grandparent’s home and
the grandparent’s income is the sole reason rendering the child
ineligible for AFBE FAIM fipancial assistance;

e (m) needy caretaker relatives as defined in ARM
4636362 46,18.)03 who have in their care an individual under
age 19 who is eligible for medicaid; and

4¢+(n) individuals who would be eligible for, but are not

receiving, AFPE gash aggistance.
a ch ctober 198 thr h th
' birthda: wh iv lo] o0ld whose incom
do not exceed the medi eedy jincome and resourc
standards specified in ARM 46.12.3803 through 46.12.3805,
reqgardiess of whether the child lives wij arent or specified
caretaker relative as defined jin ARM 46.18.103; this coverage

" 1 " .
(2) through (3) (¢) remain the same.
{(4) Medicaid may be provided for up to 3 months prior to
the date of application for individuals listed in 3Hai+

43— e —te bt g — b r—He— ()

and—{n) (1)(a). (D)) (i), (1Y by 44y, (1y(d) .. (1) le), (1)(h),

i 1 1) (k} an 1) (1) if all financial and non-

financial eligibility criteria are met the first day of the

month for amy each of those months. Fer—individuale—tisted-in
N , Ligibili bead .

Fuly—i—3989

AUTH: Sec. 53-4-212 and 53-4-113, MCA
IMP: Sec. 53-6-101, 53-6-131, 53-6-134 and
6§3-4-231, MCA

are presumed to have met the non-financial
requirements of the medicaid program.

+3-(2) Fbr individuals under 2% 19 who are not eligible
for foster care or adoption assistance under Title IV-E or do
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not qualify as dependent children, the nonfinancial requirements
for medicaid under this subchapter are as provided in ARM
46.12.3401(3).

AUTH: Sec. 53-4-211, 53-4-212, 53-4-231 and
53-6-113, MCA
IMP: Sec. 53-4-211, 53-4-212 and 53-6-131, MCA
N ON-
INS FA ASSISTANCE RELATED
EAMILIES AND CHILDREN (1)  Individuals ible f
3 {2l i Lo ; ;

zeeeiving AFPPC—ineluding-those—deemed—to
are presumed to have met all the financial
requirements for medicaid eligibility.

+e3(2) Notwithstanding the above and in accordance with
ARM 46.12.34014e}(d) and-—(£)}, for purposes of this coverage
group:

+i>(a) the increase in OASDI benefits on July 1, 1972 will
be excluded from unearned income; and

4i4)3(b) ineligibility for AFBE FAIM financial aggistance
on the basis of the gross monthly income test found in ARM
46304 02—and—46-+1+0--463 will not preclude continued
medicaid coverage under ARM 46.12.34014£(1) (c).

(3) For individuals under 2% 19 who are not eligible for
foster care or adoption assistance under Title IV-E or do not
qualify as dependent children, the AFBE FAIM financial
requirements which are set forth in ARM 46-36-401 threugh 4066
~3-8- .118 thyrou 8,122 will be
used to determine whether:

(3) (a) through (4) remain the same.

AUTH: Sec, 53-6-113, MCA
IMP: Sec. 53-4-231 and 53-6-131, MCA
V. A E NON -
INST CIAL T,
FAMILIES AND CHILDREN (1) and (1) (a) remain the same.

(b) they are determined eligible for medicaid on the firgt

day of the mopth in the month or months medical services were
received.

(1) (c) through (2) (c) remain the same.
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AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-131, MCA
v OVERED NON- T IONALIZED
E (1) Medicaid under this subchapter will be
provided to the following individuals who would be receiving
AFbe FAIM finangjal assistance if their income erreseurees had

not exceeded the AFBE income standards found in ARM 4636463
46.18,122 er—reseurce—stondard-found—in-ARM—46-106-406 provided
they are also eligible under ARM 46.12.3802 through 46.12.3805:

(1) (a) and (1) (b) remain the same.

{c) a child born on or after October 1, 1983, through the
month of their 19th birthday whose family income and resources
meet the requirements listed in ARM 46.12.3803 and 463123805
46.18.118;

4e>(d) individuals under age 23 19 who are ineligible for
medicaid under ARM 46.12.3401; and

+£)>(e) individuals in en—ARDE a FAIM financial assistance
lump sum period of ineligibility.

(2) This group does not include individuals whose AFBE
cash apsigtance is terminated solely because of increased income
from employment and who, under ARM 46.12.3401, are receiving
continued medicaid coverage. However, this group may be
eligible when the medicaid coverage terminates.

(3) through (4) (b) remain the same.

AUTH: Sec. §3-6-113, MCA

IMP: Sec, 53-6-131, MCA
6.12.38 EDIC EDY I ME _STANDARD. (1) To be
eligible for medically needy asgistance, SSI and AFBE FAIM
inangi assi ] related institutionalized and non-

institutionalized recipients must meet:
(1) (a) through (3) (b) remain the same.

DIC, EDY INCOME LEVELS
R AFDE FA NANCT AS AN
ED IN D
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One Month
Net Income
Size v
1 466 491
2 466 491
3 497 523
4 5a3 555
5 15 650
6 303 44
7 392 838
8 886 933
9 923 a80
10 966 1,024
11 15663 1,064
12 3,646 1,104
13 H673 1,140
14 15304 1,173
15 3334 1,206
16 1363 1,234
AUTH : Sec. 53-6-113, MCA
IMP: Sec. 53-6-310]1, S$3-6-131 and 53-6-141, MCA
4 .3804 IN LIGIBILL -INSTI I1ZED
EDI L (1) remains the same.

(a) For groups c¢overed under ARM 46.12.3801, monthly
countable income will be determined using the—AFBE FAIM income
requirements, in particular those with respect to prospective
budgeting and earned income disregards, set forth in ARM
4610534 46.18.120,

(i) In the case of individuals whose income must be
deemed when determining eligibility, the AFDE FAIM :;ngncig

agsistance income requirements contained in ARM
19 will be used.

(1) (a) (11) remains the same.

(iii) To determine the income for the ere (1) month
prospective period, individuals or families who, uader—ARM
46-36-4063-3) under ARM 46.18,124, are ineligible for AFBE FAIM
;_ggng;g;_gggig;gngg due to the recelpt of a lump sum payment,

M 46 i 2
(1) (b) through (3) (a) (i) (A) remain the same,
(1) eligible or ineligible individuals who are c¢onsidered

members of the household for AFBE FAIM financial assistance
related medicaid; or

(3) (a) (i) (A) (11) through (3) (b) (i) remain the same.
(A} eligible or ineligible individuals who are considered
members of the household for ARBe FAIM financial assiatance
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related medicaid; or
(3) (b) (i) (B) through (6) remain the same.

AUTH: Sec. 53-2-201, 53-4-212, 53-6-113 and
53-6-402, MCA
IMP: Sec. 53-2-201, 53-4-231, 53-6-101, 53-6-131
and 53-6-402, MCA
. .380 E. CE TANDARDS NON-INSTITUTIONALI
MEDICALLY NEEDY (1) through (3) remain the same,
(a) FAIM financial agsistance related AFbBe-—related
individuals and families will have resources evaluated according
to ARM 46-30-466 46,18.118. The value of the resources must not

exceed the resource 1limit under (1) as of the date of
application to be eligible for any part of the month.
(3) (b) and (4) remain the same.

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-131 and

53-6-402, MCA

4 2.3808 N RETROACTIVE COVERA NON -
TITUOTIONALIZED MED LY NEEDY (1) through (2) (a) remain

the same.
(b) resource criteria of ARM 46.12.3805 as of the first day

h; and
(2) (c) and (3) remain the same.
AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-131, MCA
3. Families Achieving Independence in Montana (FAIM)
provides financial and other types of asgistance to low-income
families to help them become self-supporting. Benefits

available in FAIM Financial Assistance include cash assistance
to pay for necessities such as shelter and clothing, medical
assistance, dependent care assistance, and also employment
counseling and training, assistance to complete educational
goals, and other activities to eliminate barriers to self
sufficiency. FAIM participants may also be eligible for food
stamps. FAIM is administered by the Department of Public Health
and Human Services (the Department) under federal waivers
granted pursuant to section 1115 of the Social Security Act, 42
USC 1315. These waivers of certain provisions of the federal
statutes governing Medicaid, Food Stamps, and Temporary
Agsistance for Needy Families cash assistance, enable the
Department to use new approaches to help families be gelf-
supporting.

FAIM Financial Assistance consists of three separate programs,

namely the Pathways program, the Community Services Program
(csp), and the Job Supplement Program (JSP). The JSP provides
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an alternative to cash assistance by offering eligible families
dependent care assistance, medical assistance, and one time
employment -related payments. Families can receive monthly cash
assistance and non-financial assistance such as employment
counseling and training in the Pathways program for a total of
24 months. Families who still need cash assistance after 24
months in Pathways may continue to receive cash benefits in the
C¢sP for an additional period, which in most cases cannot exceed
36 months, if adults in the household perform community service
work. Pathways and CSP participants may also receive medical
assistance and/or food stamps. Receipt of medical assistance
and food stamps is not time-limited.

The proposed changes to the Department's Medicaid rules are
necessary primarily to reflect changes brought about by the
passage of the federal Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA), PL 104-193.
PRWORA eliminated the longstanding Aid to Families with
dependent Children (AFDC) program and replaced it with block
grant funding for state cash assistance programs known as
Temporary Assistance to Needy Families (TANF).

Because the AFDC program no longer exists after PRWORA, the
Department is repealing most of its AFDC rules in ARM Title 46,
Chapter 10. (The Department is not repealing all of the AFDC
rules at this time because certain AFDC rules relating to
children in foster care need to be kept in place until new
foster care rules are adopted. The Department anticipates
adopting new foster care rules in the near future.) Thus, a
number of Medicaid rules are being amended to replace references
to the ﬁFDC program with references to FAIM or cash assistance.

In several rules, references to the Department of Social and
Rehabilitation Services are being changed to the Department of
Public Health and Human Services, which now administers the
Montana Medicaid Program. The Department of Social and
Rehabilitation Services was merged into the newly created
Department of Public Health and Human Services in 1995. Other
changes in terminology which do not affect the substance of the
rules are also being made, such as changing "county welfare
department" to "office of public assistance".

ARM 46.12.,3001, 46.12.3002, 46.12.3003, 46.12.3401, 46.12,3402,
46.12.3403, 46.12.3404, 46.12.3801, 46.12.3803, 46.12.3804, and
46.12.3805 are being amended to make changes in terminology as
discussed above.

Additionally, the provisions in ARM 46.12.3001(6) (d) through
(6) (d) (ii1) regarding steps to be taken when a Medicaid
applicant cannot recall his Social Security Number are being
deleted because this material does not need to be addressed in
the adminjgtrative rules. This material relates to procedures
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used by employees of offices of public assistance rather than
substantive issues regarding eligibility or benefits and is more
appropriately addressed in the Department’'s Medical Assistance
Manual for those employees.

ARM 46.12.3002(7) (c) is being amended to provide that Medicaid
coverage for the month is granted if all eligibility criteria
are met on the date of application and on the first day of the
subsequent month, rather than at any time during the month as
currently stated in the rule. This change is being made
because the current language of subsection (7)(c) does not
accurately state the Department’s policy. Thus the change does
not represent a change in policy but merely amends the rule to
conform to the policy already being applied for many years.

In ARM 46.12.3201 relating to citizenship requirements, several
changes are being made to implement changes brought about by
PRWORA, PL 104-193, which was passed on August 22, 1996. PRWORA
reatricted eligibility for cash and medical assistance to U.S.
citizens and very limited categories of aliens known as
"qualifjed aliens". For this reason, subsection (1) (b) of ARM
46.12.3201 is being amended to refer to qualified aliens and to
cross reference the new FAIM rule on citizenship and alienage
requirements, [Rule II on MAR Notice No. 37-99]. Subsection
(1) (c) is being added to provide that non-citizens who are legal
aliens and were residing in the U.S. prior to August 23, 1996,
may be eligible for medical assistance. Congress created this
new coverage group in the Balanced Budget Act of 1997 to
mitigate the harshness of PRWORA’s provisions on citizenship and
alienage, which resulted in termination of medical assistance
for many noncitizens who were living in the United States
legally and receiving Medicaid at the time PRWORA was passed.

ARM 46.12.3206 sets out requirements for Medicaid recipients to
aseign rights to benefits and to cocoperate in establishing
paternity and obtaining support. A new subsection (4) is being
added to specify that recipients of medical assistance only in
certain coverage groups, such as poverty level pregnant women
and poverty level children, are not required to assign their
rights to medical support or cooperate in establishing
paternity or obtaining child support. This has been the
Department’'s policy for many years but is being added so that
there will be no confusion about the obligations of individuals
in these coverage groups. Subsectionas (4) through (4) (b) of
ARM 46,12.3206 are also being rewritten for the sake of clarity,
but there is no change in the policy stated in these
subsections, which provide that adults will 1lose Medicaid
eligibility for failing to comply with the requirements of this
rule, but children will not lose Medicaid coverage due to such
a failure by a parent or other adult.

In ARM 46.12.3401, which lists family-related Medicaid coverage
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groups, several minor changes are being made in addition to the
substitution of the term "FAIM" for “AFDC". None of these
changes indicates any change in policy. Rather these changes
are being made to correct errorsor make the rule’s meaning
clearer. In subsection (1) (b) (iii) of the rule (as renumbered)
on this notice, a correction is being made to the name of the
Job Supplement Program, which was erroneously referred to as the
Job Supplementation Program. The wording of subsection (1) (b)
(iii) is also being changed to clarify that Medicaid coverage is
an optional benefit of the JSP, rather than being automatic for
all JSP participants.

In subsectiona (1) (e), (1) (£)({ii), (1) (i), and (1) (j) of ARM
46.12.340) (as renumbered), the names by which these coverage
groups are known, such as "poverty level pregnant woman" and
"poverty level child" are being inserted for ease of reference.
Additionally, a new subsection, subsection (1) (o), is being
added to 1list the "Ribicoff child" coverage group. The
Department has provided medical assistance to children under the
Ribicoff child coverage group for many years pursuant to federal
law, but through an apparent oversight this coverage group was
never gpecified in the rule.

Finally, the upper age limit for coverage for persons receiving
Medicaid in the IV-E related foster care or adoption assistance
coverage groups is erroneously stated in ARM
46.12,3401(1) (b) (ii) (as renumbered) to be 21. The Department
provides assistance to persons in these groups only until they
turn 19. The amendment of this subsection i8 necessary to
correct this error, but there is no change in the Department’'s
policy. Similarly, in ARM 46.12.3402(2), 46.12.3403(3) and
46.12.3801(1) (d) as renumbered, the upper age limit for Medicaid
coverage is erroneously stated to be 21. The age in these
subsections is being changed to age 19 to state correctly the
Department’s policy.

Additionally, several substantive changes are being made in ARM
46.12.3401(1) in regard to categories of persons covered,
Subsections (1) (b) (ii), (1) (b) (iii), (1) (b) (iv) and (1) (f) are
being deleted because they specify Medicaid coverage which is no
longer available in the FAIM program. FAIM does not have a work
supplementation program egquivalent to the AFDC  work
supplementation program, 8o it is not necessary to specify that
work supplementation partic¢ipants are eligible for Medicaid.
Also, extended Medicaid coverage is now provided to FAIM
participants whose cash assistance is terminated due to an
increase in child support received or due to the elimination of
income disregards used in determining eligibility for cash
aggistance for up to 12 months, as provided in subsection
(1) {(¢), rather than for a maximum of 4 monthas. Finally, while
(1) (£) currently provides Medicaid coverage for a person who
would be eligible for AFDC except for failure to meet the
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requirements of JOBS, the AFDC employment and training program,
this is not true in FAIM. As provided in ARM 46.,18.134
pertaining to FAIM sanctions as proposed to be amended on MAR
Notice No. 37-99, a FAIM participant who is sanctioned due to
failure to comply with employment and training requirements or
for any other reason will lose Medicaid coverage as well as cash
agsistance.

In ARM 46.12.3803, the Medically Needy Income standards, which
are used to determine eligibility for medical assistance for
individuals who are not categorically eligible due to receipt of
FAIM cash assistance or Supplemental Security Income (SSI) cash
assistance are being increased. The medically needy income
standards are based on the income standards for FAIM cash
assistance contained in ARM 46.18.122 as proposed to be amended
on MAR Notice No. 37-99, which are in turn hased on federal
poverty levels published by the U.S. Office of Management and
Budget (OMB) and revised annually. The Montana Legislature has
set FAIM cash assistance benefits for the 1997-98 biennium at
40.5% of the federal poverty levels. The income standards used
to determine eligibility for FAIM cash assistance are being
increased at this time to reflect increases in the 1997 poverty
levels which were recently published. The medically needy
standards must now be increased to reflect these changes.

In ARM 46.12.3804, a number of crosg-references to Aid to
Families with Dependent Children (AFDC) rules are being changed
to cite the FAIM rules, due to the repeal of the AFDC rules.

In ARM 46.12.3808 relating to eligibility for retroactive
Medicaid coverage for three months prior to the date of Medicaid
application, subsection (1) (b) is being amended to specify that
the applicant must met the resource criteria as of the first day
of the month, as opposed to any day during the month, to be
eligible for retroactive coverage for the month. This is only
a clarification, not a change in policy, as federal Medicaid
regulations have always specified that resource eligibility is
determined as of the first day of the month.

5. The amendments to ARM 46.12.3803 pertaining to medically
needy income standards will be applied effective July 1, 1998.
The amendments provide an increase in benefits to the
recipients,

6. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 4210, Helena, MT 59604-4210, no later than
July 28, 1998. The Department also maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
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interest. For placement on the mailing list, please write the
person at the address above.

7. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Rule Reviewer Director,

Human Services

Certified to the Secretary of State June 15, 1998.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED AMENDMENT AND
REPEAL

In the matter amendment of )
46.18.305 through 46.18,326, )
except reserved rules, and )
46.18.330 through 46.18.332 )
and repeal of title 46, }
chapter 18, subchapter 2 }
pertaining to the families )
achieving independence in )
Montana’'e (FAIM) work )
readiness component (WoRC) )
and other employment and )
training activities )

TO: All Interested Persons

1. On July 20, 1998, at 4:00 p.m. a public hearing will
be held by MetNet in the Lower Level Auditorium of the
Department of Public Health and Human Services Building, 111 N.
Sanders, Helena, Montana; Special Ed. Building, Room 162, 1500
North 30th Street, Montana State University at Billings,
Billings, Montana; Burns Center Room 126, EPS Building South 7th
& Grant, Montana State University, Bozeman, Montana; ELCB, Room
231, 1300 West Park Street, Montana Tech, Butte, Montana; Room
147, 2100 16th Avenue South, Great Falls College of Technology
of MSU, Great Falls, Montana; and Gallagher Building, Room 104,
Corner of Arthur and Eddy, University of Montana, Missoula,
Montana, to consider the proposed amendment of 46.18,305 through
46.18.326, except reserved rules, and 46.18.330 through
46,18,332 and repeal of title 46, chapter 18, subchapter 2
pertaining to the families achieving independence in Montana's
(FAIM) work readiness component (WoRC) and other employment and
training activities. This hearing will be held concurrently
with the hearing as proposed pertaining to families achieving
independence in Montana (FAIM) in MAR Notice Numbers 37-99 and
37-100 in this issue of the Montana Administrative Register.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. 1If you request an
accommodation, contact the department no later than 5:00 p.m. on
July 13, 1998, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be amended provide asg
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follows. Matter to be added is underlined. Matter to be
deleted is interlined.

46,18,305 FAIM EMPLOYMENT AND TRAINING: BEICIBILITY

T TION (1) A person who is eligible for the pathways or
community services prodram d ied :

is required to participate in FAIM employment and training as

provided in these rules. No one is exempt. All adults, teen

parents inor ild between th e ho

i ol or uival ime

must participate in FAIM employment and training er—FAIM—JOBS

activities as indicated in the FIA.

(2)

Participants in
-paren u i he
e defined i AR L18.10
n commendation r i rticipate in the

Wﬂm

(3) Placement of persons into FAIM employment and training
gervices will be based upon the following factors:

(a}) the suitability of the available services for meeting
the person’s needs ap identified in the prefile medel gcreening
guide and action plap or by the FAIM coordinator; and

(b) the availability of the necegeary gervices—;_and

abi nd tin la
ffect in th u, the participant

(4) Some FAIM employment and training activities may
differ from community to community based on available resources.
Participants may be placed in any activities available in their
home community.

WoRC partigi t who loges eligibili for th
pathways program or CSP due to employment way, if the
participant’s case manager and FAIM coordi rov iv
case management services for up to 180 days after the lagt day

onth o igibili for FA istanc

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

6.1 EMPLO D TRAININ ACTIVITI

(1) Participants in &he FAIM employment and training
program activi rdles W er e member
gingle-parent or two-parent family, may, in accordance with

their FIA and subject o availablllty in their community,
participate in the 30—

following activities:
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BIA.
i inegs training;
i v tm nd m
(¢} on-the-job trainipng; and
work rie inj W ;
- 4 cation in th athw
o i i v hd m -8 dary training or
i i ace b at hw, CSP activi in th
mmur i where t] rti i t criteria of the
commun i n for that communit re met;

& (f) gppropria;g volunteer activities designated
appropriate gpecified 1n the FIA—
short - ills training for a period not to_exceed
6 monthsg; and
h indivi 1 i arch.
2) Parti who are m two-parent famil
in accordance with their employabili FIA and
the approval of their case man rticipate in
a ivitieg a lows:

{a ivitie ualjfy for a high s ol diploma or
equival i ducational activities
determine i h a m er; and

{b) post-secondary education only if the recipient is
enrolled in t u f study under a Job Trainin

i v jonal rehabilitation Tra
tment Act or refugee istance center ram simila
rogram a ove by the de rement .

AIM refer pathwa mmuni
servi rticipan o i ivity for
e duration cla ini if there i i a

inin artici ts entering WoRC in this
an will be e the duratio £ h

e ]

AUTH: Sec¢. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

46.18.30 LOYME D TRAINING: WORK
NC WE iad s

(1} The work experience component is an activity of FAIM
m nd in improve the employabilit f
ici iani r 101 ant to ain in no
for profi ivate agen
spegifi es of the work rience com =) are to:
vide meaningful raini for rtic wi
tle or work histo
vi n avenue for rticipants to earn a current
recommendation: and
vid ici tg wi he skills to balance the
fo! home ctiviti 8i the home.
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which may be grante i i ici '
manager;
t ite ini jvities in which
i d_must i m ia wit 1l a icabl
h nd rds;
1 ant ’ ignmen hall tak into

familx_gizggmﬂtéﬂggﬂi

{

{ii) extent of work experience;

(iii) length of detachment from the labor market; and

(iv) barriers to employment .
porer

the depar spon i e v tered

agreement .

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

A MPLOYMENT AND TRAININ 1PATION
REQUIREMENT R E (1) Aeuet-eéi-el-;gg_g

parent who is betweewhthe—agee—eé—&a—aﬂé—%g—yeafe under 18, who
has not completed high school or its equivalent or any other

EQQn_j&MQQﬂL_lEiELLgiwLQHﬁ3lM_EuDlQXEQBQ_éBQ_LIEAElﬂg must
participate in educatlonal
activities ' i i
i FAIM ordinator ORC ©
igna nother activi
2 rmination o i £
educational activities is based on:
its of i ‘s availab educatj
asgesament;
b th artici t‘s social and paychological h ory;
c v bilj u jonal ;
the empl nt goalg of the partj ant g fied i

the employability plap.

AUTH: Sec., 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

46.18.314 FAIM EMPLOYMENT __AND TRAINING; CHILD CARE
(1) The department must may provide child care assistance
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to pathways and CSP participants who are partieipating—in—the

FAIM employment and training pregxam activities and
need child care in order to participate in approved activities,
of the program, including training. &hild-eare—aosiptance—ean

kbe—in—the—form-ef-alternative—ehild—eare—rensourecs—unique—to
eaeh—eemm&n—i—ey— The g_g_]._lg_ng requirements and speciflcationa

chil w are i rovid m ither
a i a reci nt m
i com e XVI of the federa
Security Act and must be:
{1) upnder the adqe of 13 years; or
d l1l1-time studen
1 the child’'s 19 roviding tha
child requi are i is either:
ic or me 11 i d rmined b
ici or licensed or r i ist; or

(B) under the gupervision of a court.

(2) The department shall make child care payments in
accordance with the requirements and payment amounts set forth

in ARM 46-10-404 11.14.601 through 11.14.605.
AUTH: BSec. 53-4-212, MCA

IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA
P NING: TWO-PARENT
PARTI UIREMENT, (1) Onee—a—two
The FAIM
o nt and i jci on requirements for two-
r specifi ARM 4 £133.
the ma ferr b he
i bl ropriat regult
in ARM 46.18. . fa n
will all rticipation
r d a viti

uirements of 46.18. member; f two-parent famili
a ipa i ctivities ified in ARM 46.18.30
Additi n th nts ma ermi o provide
member a arent’'s WoR ivit
durin i h rent who is the work activit
participant is engaged in WoRC activitjes.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

MP NT ; -
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PARTICI (1)
ARM 46.18.306, post secondary education may be an allowable
activity for FAIM employment and training if it is an approved
part of the community operating plan for the county in which the
participant resides and if:

(1) (a) remains the same.

(b} c¢hild care funds are available; and

whi h articipan wi MOV
d he participan i makj igfactor fal 8
defined in ARM 46.18.319;
rtic ' Wi will lead to d ee
certifi h roved am; an
[of m i e with the tici '
m i an whic as roved t rtici
as

(2) remains the same.

(3) The participant who wishes to obtgln approval for
post-secondary activities may, as provided in the communigz
operating plan for the county in which the participant resides.

operati la
have to complete or document some or all of the following in

(3) (a) through (3) (h) remain the same.

(4) The decigion as to whether to approve pgg;-gecgndg;x
activities ghall be made by the department based on the c¢riteria
eptablished gnd information reguired _as get forth in the

omi i or the county in which th i
resides.

AUTH: 8Sec. 53-4-212, MCA

IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

.319 FAI INING: RE R (¢}

AC N A’ NIN

ACTIVITIES (1) Satisfactory progress in educational activities
and post - secondary education in FAIM employment and tralnlng 8
- 8 ordanc
e irem e commu Y lan for th unt

in which the participant ;ggiggg.

AUTH: Sec. 53-4-212, MCA
IME: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

.18. LOY J
(1) Participants may be required to part1c1pate in
individual or group job search for the number of hours llEtEd in
€he their family investment agreement or WoRC
em bilijt lan.

(2) remains the same.
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AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

4 .32 A EMPL/ ENT _AND RAINING N - -dJ

£ -the- ini h artici an
expec etain a regular em ee,

{2) _The participant’s training and work _in an on-the-job
training placemepnt will be governed by a contract entered into
with the employer.

{a) The term of the contract will be for a period of ng

mo montha .

(b} _The contract will provide:

ific tas re to be taught to_ th
participant;
ii sonab time peri r completion of th
apecifi sks i he ain m; and
ii nd benefits t rovided.
ught to t artici must relate
o the i iti of the position th ticipant is
taking,

4 The tim i o aged o h st _interests

f the I 0 XC he W for that

e ogiti he ic vocatio al ration level

from the training time conversion chart of the Dictionary of
¢ i 1 Ti i tes d f labor.

S h s _and f£i ovided m

son i o rovided imilar i ng wi
m] rall n th r
h siti V. artici ig subject to
a a wages and benefj rovided to t
participant must be in accord with that labor contract.

(6) A WoRC participant who ls participating in on-the-job
training funded by WoRC or Job Training Partnership Act (JTPA)
who 1 for the hw; rogram due to employment
may receive case management serviceg and child care until the
2éILAQl2éEL_EQmElQEéE*&hQﬂ&IQiﬂLﬂ9_QQ§Qgihgg_lﬂ_LQE_SL_£ﬁ§;JQR
trai ontra ven if j regqu to compl e
traipi e d a last day of t 1 month

of eligibility for FAIM cash assistance.

AUTH: Sec. 53:-4-212, MCA
IMP: Sec. 53-2-201, 53-4-2131, 53-4-601 and 53-4-613, MCA

46.18,326 FAIM EMPLOYMENT AND TRAINING: SUPPORTIVE
SERVICES (1) through (1) (b) remain the same.

(g} Supportive pervices for WoORC  participants are

vaj le a rovided in the department’s WoRC manual, secti

8 The department hereby adopts and ipcorporates by referepge

W manua n_8 ended through March 1, 1998,
tio W manual specifies w i v j
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r vaj I rvicij t
mern xIr
] Department ubl i Vi

of Legal Affairs. 11; N. Sanders, Helena MT 59604-:4210,

(2)
services payments +PBRP} may be made for expenses determined
necessary to participate in a FAIM activity or accept or
maintain employment which may—inelude includes but is not
limited to:

(2) (a) through (2) (g) remain the same.

(3) through (5) remain the same.
(6) The—previanion—of supportive §uppgzglxg services and
wmay be provided

through in the form of voucher payments.

ortive servi i if the

ne 1 i t ami inv em an
nsi i the rtici ! oal

(8) Supportive sgervices

and—pathways—-employment—related
will not be made if thepartieipant—haes similar

gervices are available through other programs.

AUTH: 53-4-212, MCA
IMP: 53-2-201, 53-4-211, 53-4-601, and 53-4-613, MCA

.330 FAI B NT AN TRAI : OOP CAU,
(1) A FAIM employment and tralnlng participant may have
good cause for failure to participate in the preogram activities.
ineludes—but—ignot—limited—teor-any of the

Good cause 4 7 consigtg
of circumstances 4 i e
ond th h art which prevent
ar i inecl limit ircum
spe i i Rul v Not i -99] as ngtitutin
good caupe for failure to comp) wi famil investm
agreement activitieg or other eligibility requirements.

(2) A FAIM employment and training participant has good
cause for failure to accept employment under the auspices of the
program due to, but not limited to, any of the circumstances

ecifj in [RULE IV on MAR Notic o. 37-99 conggitutin
ood for i to a oyment . 4 i
AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA
L18. FAIM EMPLOYMENT AND _TRAINING: SANCTIONS
(1) remains the same.
(2) The sanctions imposed for failure to participate

without good cause are as provided in ARM 4638238 46.18.134
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pertaining to sanctions in the FAIM project.

AUTH: Sec. 53-4-212, MCA
TMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

AIM EM T AND TRAINING: FAIR HEARING
PROCEPURE (1) and (2) remain the same.

AUTH: Sec, 53-4-212, MCA
IMP: Sec, 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

3. The rule 46,18.202 as proposed to be repealed is on
page 46-6550 of the Administrative Rules of Montana,
respectively,

AUTH: Sec. 53-4-212 and 53-4-601, MCA :
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

The rules 46.18.201, 46.18.205, 46.18.206, 46.18.209,

46.18.210, 46.18.215, 46.18.216, 46.18.217, 46.18.220,
46.18.221, 46.18.222, 46.18.223, 46.,18.226, 46.18.227,
46.18.230, 46.18.231, 46.18.237, 46.18.238, 46.18.239,

46,18.240, and 46.18.243 as proposed to be repealed are on pages
46-6549 through 46-6583 of the Administrative Rules of Montana.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

The rules 46.18.302 and 46.18.329 as proposed to be
repealed are on page 46-6633 and 46-6693 of the
Administrative Ruleg of Montana, respectively.

AUTH: Sec. 53-4-212, MCA
IMP: Sec., 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

4. The Families Achieving Independence in Montana (FAIM)
Program is a comprehensive program operated by the Department
of Publie¢ Health and Human Services (the Department) to help
low-income families become self-supporting. The benefits
available in the FAIM Program include cash assistance to pay for
necessities such as shelter and clothing, food stamps, medical
agsistance, and dependent care assistance. An equally important
part of the FAIM Program is the provision of education,
training, and employment services to help participants obtain
employment and ultimately become self-supporting.

The FAIM Program consists of three separate parts, namely the
Pathways program, the Community Services Program (CSP}, and the
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Job Supplement program (JSP). The JSP provides an alternative
to cash assistance by helping families with dependent care
assistance, medical assistance, food stamps, and other non-cash
assistance. Families can receive cash assistance and non-
financial assistance such as employment counseling and training
in the Pathways program for a total of 24 months. Families who
still need cash assistance and/or employment services after 24
months in Pathways may continue to receive cash benefits and
services in the CSP for an additional period which in most cases
cannot exceed 36 months, provided adults in the household
perform community service work. Pathways and CSP participants
may also receive medical assistance and/or food stamps as well
as cash assistance. Receipt of food stamps and medical
agssistance is not time-limited.

A major revision of the FAIM employment and training rules is
necessary to implement changes brought about by the federal
Personal Regponsibility and Work Opportunity Reconciliation Act
of 1996 (PRWORA), PL 104-193. PRWORA eliminated the
longstanding Aid to Families with Dependent Children (AFDC)
program and replaced it with funding for state cash assgistance
programs for families known as Temporary Assistance to Needy
Familiea (TANF). Under the old AFDC statute, the states were
required to operate a JOBS program in order to receive AFDC
funds. PRWORA eliminated the JOBS program along with AFDC and
did not replace JOBS with another program to provide education,
employment and training services.

Section 103 of PRWORA does contain a number of mandatory work
requirements for participants in state programs funded by TANF,
however. These requirements specify the number of hours certain
categories of individuals must be engaged in work and/or
employment and training activities. PRWORA also requires the
states to meet monthly participation rates, i.e., to have
specified percentages of the TANF caseload participating in work
and/or work-related activities each month.

Subchapters 2 and 3 of the FAIM rules at ARM Title 46, Chapter
18, contain rules pertaining to employment and training
activities and requirements. Subchapter 2 governs the Job
Opportunity and Bagsic Skills (JOBS) program and Subchapter 3
governs other employment and training activities and
requirements for individuals not enrolled in JOBS. Due to the
elimination of the JOBS program under PRWORA, it is no longer
necessary to have two sets of rules for FAIM employment and
training services. Therefore, the JOBS rules in subchapter 2
are being repealed. ARM 46.18.329 pertaining to Family
Investment Agreements also is being repealed because the
material it covers is contained in ARM 46.18.133 and does not
need to be addressed again in the employment and training rules.

Throughout subchapter 3, the term "JOBS" is being eliminated and
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the term "WoRC" is being substituted. Work Readiness Component
(WoRC) is the name of the intenaive case management component of
the Department employment and training program, as defined in

ARM 46.18.103 as amended on MAR Notice No. 37-99. The
Department also is substituting "Work Experience Program (WEX)"
for '"Alternative Work Experience Program (AWEP)" in ARM

46.18.309, as that is the name of the Department’s new work
experience program,

Because the AFDC program no longer exists after PRWORA, the
Department’'s AFDC rules in ARM Title 46, Chapter 10, are being
repealed. However, a number of the FAIM employment and training
rulee in subchapter 3 contain cross-references to the AFDC
rules. The amendment of these rules is necessary to eliminate
the cross-references and insert the material previously covered
in the AFDC rules. Rules which must be amended for this reason
are ARM 46.18.306, 46.18.309, 46.18.314, 46.18.315, 46.18.318,
46.,18,319, 46.18.323, 46.18.330, and 46.18.332, Additionally,
in ARM 46.18.331 pertaining to sanctions, a reference to ARM
46.18.238, which is being repealed, is being replaced with a
reference to BARM 46.18.134.

In ARM 46.18.305 pertaining to participation in employment and
training activities, subsection (1) is being amended to specify
that participants in the CSP as well as Pathways components of
FAIM must participate in employment and training activities.
When ARM 46.18.305 was adopted in 1995, the FAIM Program was
just beginning. There were no participants in the CSP program
at that time, because CSP is the component for individualas who
have exceeded the 24-month limit for receipt of benefits in
Pathways. Therefore ARM 46.18.305 did not state the CSP
participants must perform employment and training activities.
This omission is now being remedied. Additionally, a provision
is being added to subsection (1) to require minor children
between the ages of 16 and 18 who are not attending school full-
time to participate in training or work-related activities. The
latter provision is being added to allow the Department to
comply with the mandatory work requirements contained in Section
103 of PRWORA.

Subsection (2) of ARM 46.18.305 is also being amended to specify
that individuals in one-parent as well as two-parent households
may be referred to WoRC on the basis of the results of the
screening guide and the FAIM Coordinator’s recommendation. This
is being added to clarify, not change, the Department’s policy.
In subsection (3), a provision is being added to state that one
factor considered in determining a participant’s employment and
training placement is whether the activity is allowed in the
community operating plan of the participant’s county of
regidence. Again, this is not a change in policy but a
clarification. Finally, subsection (5) is being added to
provide that a WoRC participant who becomes ineligible for
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agsistance due to employment may in some cases continue to
receive case management services for another 180 days. The
Department has chosen to do this because it believes providing
case management services may enable some participants to
maintain and succeed in employment in which they might otherwise
fail.

ARM 46.18.306 is being amended to state that the activities
listed as acceptable in this rule are acceptable regardless of
whether the participant is a member of a one-parent or two-
parent household. This is being added to clarify the
Department’s existing policy.

ARM 46.18.310(1}, currently states that any parent between the
ages of 13 and 19 who hasn’'t completed high school may be
required to participate in educational activities. These ages
were based on requirements of the AFDC employment and training
program, the Job Opportunity and Basic Skilla (JOBS) program,
which did not allow states to serve participants younger than 13
in JOBS. The Department is no longer governed by the JOBS
regulations, since PRWORA eliminated both the AFDC and the JOBS
programs. Therefore the Department is eliminating the minimum
age of 13 years. Additionally, the rule is being amended to
make educational activities mandatory rather than discretionary
for teen parents under 18 who do not have a high school diploma,
unless the FAIM coordinator or WoRC operator apecifically
approve gome other non-educational activity instead. The
requirement for teen parents to pursue educational activities is
being inserted because it is mandated by PRWORA, but it applies
only to persons under 18 and not to persons under 19 years old
becauge that is the age limit specified in PRWORA.

Subsection (2) has been added to ARM 46.18.310 to specify what
factors the FAIM coordinator or WoRC operator will consider in
deciding whether the mandatory education provision should be
waived for a teen parent, such as the participant’s educational
assessment and social and psychological history.

In ARM 46.18.314 pertaining to child care to allow a participant
to perform employment and training activities, the rule is being
amended to provide that the Department "may" rather than "must"
provide child care assistance. This change is being made
because the Department may not always have sufficient funds to
pay for child care assistance for all employment and training
participants. The Department should not be required to provide
gervices for which it does not have funding. However, if a
participant needs child care in order to perform an activity and
cannot obtain c¢hild care without state assistance, the
participant may have good cause for failing to perform the
activity. Provisions are also being added to ARM 46.18.314 to
incorporate child care requirements previousaly contained in the
AFDC rules.
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In addition to the changes in terminology and crosa-references
in ARM 46.18.315 explained above, a provision is being added to
specify that in a two-parent household, either one or both
parents may be referred to WoRC if the results of the screening
guide indicate a referral is appropriate. This is being added
to clarify rather than change the policy on WoRC referrals. The
Department has always used the screening guide to determine the
appropriateness of WoRC referrals and has referred one, both, or
neither of the parents based on the results of the screening
guide.

The amendment of ARM 46.18.322 is necessary to provide that the
number of hours a participant may be required to participate in
job Bearch may be specified in the participant’s WoRC
employability plan as well as the individual’s FIA. Thie change
is being made because in practice the number of job search hours
may be stated in the employability plan rather than in the FIA.

ARM 46.18.326 pertaining to supportive services currently does
not list all the services which may or may not be provided
because such a 1list would be too lengthy. However, the
Department is now incorporating by reference the supportive
services section of its WoRC manual which does specify what
gupportive services are covered. Subsection (2) of the current
rule which relates to one time employment-related payments is
being deleted because it is already covered in the FAIM rule on
one time employment related payments at ARM 46.18.130 and does
not need to be addressed again in the supportive services rule,

In ARM 46.18.332 on fair hearings rights for employment and
training participants, subsection (3) provides for an appeal to
an administrative law judge of the U.S. Department of Labor in
cases involving issues such as working conditions. This
subsection now is being deleted because this special appeal
process was provided in the regulations of the former AFDC
program and is no longer available since the AFDC program no
longer exists.

5. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0O. Box 4210, Helena, MT 59604-4210, no later than
July 28, 1998. The Department also maintains lists of persons
interested in receiving notice of administrative rule changes.
These lists are compiled according to subjects or programs of
interest. For placement on the mailing list, please write the
person at the address above.
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6. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Rule Reviewer

Certified to the Secretary of State June 15, 1998,

Director,
Human Services
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of 16.28.101,

) NOTICE OF PUBLIC HEARING

)
16.28.601, 16.28.601A, )

)

)

)

ON PROPOSED AMENDMENT

16.28.605D and 16.28,609A
concerning control of
gexually transmitted diseases

TO: All Interested Persons

1. On July 27, 1998, at 1:30 p.m., a public hearing will
be held in the auditorium of the Department of Public Health and
Human Services Building, 111 North Sanders, Helena, Montana, to
congider the proposed amendment of rules 16.28.101, 16.28.601,
16.28.601A, 16.28.605D and 16.28.609A concerning control of
sexually transmitted diseases.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. 1I1f you request an
accommodation, contact the department no later than 5:00 p.m. on
July 20, 1998, to advise us of the nature of the accommeodation
that you need. Please contact Dawn Sliva, Office of Legal
Affairs, Department of Public Health and Human Services, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
{406)444-1970.

2. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

16.28.101 DEFINITIONS Unless otherwise indicated, the
following definitions apply throughout this chapter:

(1) "Blood and body fluid precautions" mean the following
requirements to prevent spread of disease through contact with
infective blood or body fluids:

(1) (a) through (1) (e) remain the same.

() If a needle-stick injury occurs, the injured person
must be evaluated immediately to determine if hepatitis
prophylaxis is needed or human immunodeficiency virus is a
concern.

(1) (g) through (12) remain the same.

{13) “"Health care" wmeans health care ag defined ipn 50-16-
504, MCA.

4313} (14) "Health care facility" is a facility defined in
50-5-101, MCA.

(15) "Health care provider" meang a health care provider
ae defiped in 50-16-504. MCA,
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(14) through (33) remain the same in text, but are
renumbered (16) through (35).

AUTH: Sec. 50-1-202, 50-2-116 and 50-17-103, MCA
IMP: Sec. 50-1-202, 50-17-103 and 50-18-101, MCA

ES (1) This subchapter
contains minimal control measures to prevent the spread of
disease which must be employed by a local health officer, a

v i h
officer with a_  case, an—attending physietan
vi reati wj i » or amny
other person caring for a person with a reportable disease.
(2) remains the same.

AUTH: 8Sec. 50-1-202, 50-2-116 and 50-2-118, MCA
IMP; Sec. 50-1-202, 50-2-116 and 50-2-118, MCA

A YNDR!
HIV INFECTION (1) Whenever 3 i
immunodeficiency virug (HIV) infection occurs, blood and body
fluid precautions wmust be used for the duration of the
infection.

AUTH: Sec. 50-1-202, 50-2-118 and 50-16-10Q04, MCA
IMP: Sec. 50-1-202, 50-2-118 and 50-16-1004, MCA

16.28.605D CHLAMYDIAL GENITAL INFECTION (1) An
individual with a chlamydial genital infection must be directed
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to undergo appropriate antibiotic therapy and to av01d sexual
contact until
A A i

m

AUTH: Sec. 50-1-202, 50-2-118, 50-18-105, MCA
IMP: Sec. -1-202, 50-2-118, 50-18-102, 50-18:107, MCA

16.28.609A GONOCOCCAL INFECTION (1) A person who
contracts genital gonococcal infection must be directed to
undergo appropriate antibiotic therapy and to avold sexual

AUTH: Sec. 50-1-202, 50-2-118 and 50-18-105, MCA
IMP: Sec. 50-1-202, 50-2-118, 50-18-102 and
50-18-107, MCA

3. The addition to the definition of "blood and body
fluid precautions" in ARM 16.28.101 of the requirement that an
evaluation of a person sustaining a needle-stick injury occur
"immediately" is necessary to adequately protect such
individuals from, particularly, HIV infection. The addition of
"immediately" reflects the current recommendations of the U.S.

MAR Notice No. 37-102 12-6/25/98



-1693-

Public Health Service that therapy be commenced within one or
two hours of a suspected exposure to HIV in order to be
effective in preventing HIV infection. While some benefit may
result from therapy commenced later than two hours after an
exposure, this option has not been found as effective as
immediate treatment. Due to the serious consequences of HIV
infection, failing to initiate therapy immediately places
exposed individuals at risk and is not therefore considered a
viable option by the department.

The definition of "health care provider" was added because the
term is used in the proposed amendments of the rules contained
in thig notice, and to leave the phrase undefined could lead to
confusion about who is considered a health care provider. The
definition of "health care" was added because the definition of
"health care provider" refers to health care, and uncertainty
about the meaning of the latter phrase could result unless it
were defined. The definitions of both phrases contained in 50-
16-504, MCA, part of the Uniform Health Care Information Act,
were incorporated because they are already widely understood and
accepted as definitions.

The proposed amendments to ARM 16.28.601 are necessary to ensure
that all of the key individuals ordinarily involved in
communicable disease control are clearly required to follow the
minimal control meagures in the subchapter. The addition of the
reference to a department representative was to recognize the
fact that, while primary authority for implementing control
measures rests with local health authorities, department
representatives may also be assisting local health authorities
as necessary to limit spread of disease and must also adhere to
the minimal control measures while doing so. The substitution
of "health care provider" for '"attending physician" was
necessary to clarify that the requirements also apply to the
variety of health care providers, in addition to physiciane, who
may deal with reportable diseases, such as nurse practitioners
and physicians’ assistants.

Failing to amend the rule to include department officials was
considered and rejected because the existing language failed to
recognize the role, authority, and existing practices of the
department and local health agencies when enforcing control
meaguree. As for the amendment clarifying that all types of
health care providers must follow the minimum control measures,
the department considered adding additional examples of
persons who must follow the control measures, but found it
unneceggary because of the existing broad language including
"any other person caring for a person with a reportable
disease".

The substitution of "HIV" for “acquired immune deficiency"
before the word "infection" in ARM 16.28.601(1) is necessary,
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both to accurately reflect that the infection in question is
with the human immunodeficiency wvirus rather than with a
"syndrome" and to reflect the fact that the required precautions
are necessary for anyone who is infected with the virus even if
they have not yet developed acquired immune deficiency syndrome
or are at any other stage of the disease. As for the rest of
the added requirements, revisions to the AIDS Prevention Act
(50-16-1001, et seq., MCA) enacted by 1997 legislature (Chapter
524 of the 1997 Laws of Montana) required the department to
promulgate rules adopting the most currently accepted public
health practices with regard to the control of the human
immunodeficiency virus. The added requirements represent the
most currently accepted practice. ‘The requirements that the
department must contact the designated health care provider if
a test shows HIV infection and that the provider must then
determine if AIDS has developed ensures that timely and accurate
reporting of AIDS cases is made to both the local and state
health departments. Such information is essential to combat
further spread of HIV infection, to evaluate community based
prevention efforts, and to ensure that the department gets
timely and accurate information concerning AIDS diagnoses. The
provision also serves as additional notice to health care
providers who may have otherwise missed the fact that ARM
16.28.204 requires them to report AIDS cases.

The procedures outlined in ARM 16.28.601A(3) are consistent with
standards and guidelines outlined in the U.S. Department of
Health and Human Services’ HIV Counseling, Testing and Referral,
Standards and Guidelineg, May 1994, and are consistent with the
most recently accepted appropriate standards for treatment and
prevention of HIV infection and AIDS. The procedures are needed
to ensure that individuals testing positive for HIV receive the
information necessary to prevent spreading HIV to other
individuals, as well as appropriate medical referrals for care
and treatment for themselves, As needed preventive measures,
the rule emphasizes identification and notification of sex
and/or needle-sharing contacts and encourages counseling and
testing of these contacts. Proposed ARM 16.28.601A(4) is
needed because many physicians may be unfamiliar with
interviewing patients with HIV infection about their contacts
and are either unable or unwilling to conduct the interviews
and/or notify contacts; the added language indicates that such
physicians can request the assistance of the department, which
will ensure that the interviews needed by their patients and
contact notification take place.

As for alternatives to the language proposed to be added, since
the added language represents the most currently accepted
practices as required by Chapter 524, 1997 Laws of Montana, no
other viable options were identified.

The proposed changes to ARM 16.28.605D are necessary to
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incorporate the most current and nationally accepted standards
for treatment of chlamydia, i.e., those prescribed by the
Centers for Disease Control and Prevention, and to prescribe
abstinence from sexual contact for the seven-day time period now
recognized as necessary to effectively prevent transmission.
Other alternative time frames were rejected by the department
because, regardless of the medication used, the disease remains
contagious for a period of seven days after treatment has been
given, making a shorter waiting period ineffective as a
preventive measure, and because there is no evidence that
waiting longer is more effective in preventing transmigsion.

The reasons cited for the amendments to ARM 16.28.605D also
apply to the amendments to this rule. In addition, the
requirement that anyone with gonorrhea also be automatically
treated for chlamydia is necessary because of the fact that most
patients with gonorrhea are also infected with chlamydia, but
determining that chlamydia is present under the circumstances is
often difficult because the test results may be obscured by the
gonorrheal infection. Therefore, automatic treatment for
chlamydia of those found to have gonorrhea is advisable without
requiring a test to confirm the existence of chlamydia. The
recommendations also follow those established by the Centers for
Disease Control and Prevention. No alternatives to the above
proposed standards were considered because none are justified
given nationally accepted public health standards.

4. Interested persons may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Kathy Munson,
Office of Legal Affairs, Department of Public Health and Human
Services, Box 202951, Helena, MT 59620-2951, no later than
August 3, 1998.

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

!Z& Se R h}h~¢L¢u£%;£QZQth4gf
Rule Reviewer Director, Publié Health and
Human Services

Certified to the Secretary of State June 15, 1998,
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BEFORE THE WHEAT AND BARLEY COMMITTEE OF THE
STATE OF MONTANA DEPARTMENT OF AGRICULTURE

In the matter of the amendment )
of rule 4.9.401 pertaining )
to Wheat and Barley Assessment )
and Refunds )

NOTICE OF AMENDMENT

TO: All Interested Persons:

1. On April 16, 1998, the Department of Agriculture
published a notice of public hearing on proposed amendment of
4.9.401 at page 807, 1998 Montana Administrative Register,
Issue No. 7. The hearing was held on May 7, 1998, at the
W.H.E.A.T. Building, Basement Conference Room, 750 6th Street
SW, Great Fallsg, Montana.

2. The Wheat and Barley Committee, after careful
consideration of all commente received, has amended 4.9.401
Wheat and Barley Assessment and Refunds as proposed.

3. Several individuals and organizations offered oral
and written comments about the proposed amendment at the
public hearing and the committee received approximately 27
additional letters either supporting or opposing the
amendment. For the sake of clarity and due to the volume of
comments received, the committee summarizes the comments and
responses as follows:

1.
COMMENT: The most common thread throughout all the comments in
opposition to the proposed amendment was that the committee
should not be raising the assessment at a time when wheat and
barley prices were low and the state was facing the prospect
of a dry growing season.

RESPONSE: While the committee certainly recognizes and
acknowledges the concern over wheat and barley prices and the
prospects for this year, it believes that one of the remedies
to the price situation is to invest more towards production
research and promotion of the sale of wheat and barley thereby
increasing production efficiency and market demand for wheat
and barley.
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s
COMMENT: A number of individuals were concerned over the
manner in which and the assessment funds are expended.

RESPONSE: The committee offered at the hearing and offers to
any interested person a copy and explanation of the budget
which explains in detail where the money is allocated and how
its expenditure promotes the efficient production and
marketing of wheat and barley. The committee believes that
its grant allocations are reasonable, are not in any great

excess and are proper in light of its duty to promote research
and marketing.

3.
COMMENT: A number of individuals stated that there was
considerable opposition from producers who were unable to
attend the hearing because it was scheduled during a peak time
for production work and those persons were unable to attend.

RESPONSE: The committee understands that producers may have
had difficulty in attending and for that reason urged any such
persons to provide their comment to the committee in writing
and that any such written comment will be given equal weight
to oral comment provided at the hearing. That announcement
was made in the original notice, copies of which were sent to
all the major producer organizations, and the record was left
open until at least May 14, 1998, a week after the public
hearing. The committee believes that ample opportunity to
comment wag given.

A s Conifhl— Ei5-9

Duane Arneklev, Chair
Montana Wheat and Barley Committee

W. Ralph Peck, Director Timothy\J. :eloy, ttorney
Department of Agriculture Rule Rev T
Certified to the Secretary of State June 15, 1998
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BEFORE THE
THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the
amendment of rules

NOTICE OF AMENDMENT, REPEAL,
AND ADOPTION OF RULES

6.6.2503, 6.6.2504,
6.6.2506, 6.6.2507,
6.6.5001, 6.6.5004,
6.6.5008, 6.6.5024,
6.6.5032, 6.6.5036,
6.6.5050, 6.6.5058,
6.6.5060, 6.6.5078, and
6.6.5090, the

6.6.5020, 6.6.5028,
6.6.5044, 6.6.5054,
6.6.5062, 6.6.5066,
6.6.5070, 6.6.5074 and the

)
)
)
)
)
)
)
)
)
repeal of )
)
)
)
)
adoption of new rules I - )
XIV pertaining to group )
health insurance in the )
large and small group )
markets and individual )
health insurance. )

TO: All Intereasted Persons

1. On January 15, 1998, the State Auditor's Office
published a notice of public hearing to consider the proposed
amendment, repeal and adoption of the above-stated rules at
page 1, 1998 Montana Administrative Register, issue number 1,
The hearing was held on February 13, 1998, in Helena, Montana.

2. The Department has amended ARM 6.6,2503, 6.6.2504,
6.6.2506, 6.6.5004, 6.6.5024, 6.6.5032, 6.6.5078, and 6.6.5090
exactly as proposed.

3. The Department has amended ARM 6.6.2507, 6.6.5001,
6.6.5008, 6.6.5036, 6.6.5050, £.6.5058, and 6.6.5060 as
proposed, but with the following changes. (Matter to be added

is underlined; matter to be deleted is interlined):

(1) (a} A health
maintenance organization may include in its contract and
evidence of coverage a provision setting forth exclusions or
limitations of services for preexisting conditions at the time
of enrollment as permitted under 33-22-246, 33-22-514, ard gr
33-22-1811, MCA.

{1) {b) through (3) will remain the same as proposed.

AUTH: Sec. 33-31-103 and 33-22-1811, MCA

IMP: Sec. 33-18-203, 33-22-1811, 33-31-111(7), 33-31-
301(3) {¢), and 33-31-312, MCA
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6.6.5001 DEFINITIONS For the purposes of this sub-
chapter, the following terms have the following definitions:
(1) through (8) will remain the same as proposed.

(a)

(b) Officers must be subject to the same eligibility
criteria as other employees— jncluding working the required
number of hours per week,

(c) through (14) will remain the same as proposed.

AUTH: Sec. 33-1-313 and 33-22-1822, MCA
IMP: Sec. 33-22-1802, 33-22-1803, and 33-22-1813, MCA

(2), (2)(b) and }3) will remain the same as proposed but

are renumbered (1), (1) (a) and (2).

AUTH: Sec. 33-1-313 and 33-22-1822, MCA

IMP: Sec. 33-22-1802, 33-22-1812, and 33-22-1828, MCA
(1) through

(1) (d) will remain the same as proposed.
(2) 4

commigsioner must include a description of the small employer
carrier's benefit value method, an actuarial certification that
the formula's expected claims costs, utilization rates and
values used are based on commonly accepted actuarial
assumptions, and the calculation of the benefit values of the
earrieris standard and basic plans being filed.

AUTH: Sec. 33-1-313, 33-22-1812, and 33-22-1822, MCA
IMP: Sec. 33-22-1802, 33-22-1809, 33-22-1811, and 33-22-
1812, and—33 3 3822 MCA
6.6.5050 STATUS OF CARRIERS AS SMALL EMPLOYER CARRIERS -
(1) In order to partieipate enter 4m the small employer
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market, health insurance carriers must:
(a) through (6) will remain the same as proposed.

AUTH: Sec. 33-1-313, 33-22-143, and 33-22-1822, MCA
IMP: Sec. 33-22-1802, 33-22-1810, 33-22-1811, 33-22-1812,
and 33-22-1814, MCA

(1) through
{3) (d) will remain the same as proposed.

(4) Part-time and temporary employees may be offered
coverage in a small employer group health plan at the
discretion of the employer, provided all part-time and
temporary employees are treated uniformly and eligibility for
coverage is not related to risk characteristics or factors
listed in 33-22-526, MCA. Such emplovees are not to be counted
for purpoges of determiuing the number of "eligible emplovees!

(5) through (9) will remain the same as proposed.

AUTH: Sec. 33-1-313, 33-22-143, and 33-22-1822, MCA
IMP: Sec. 33-22-526, 33-22-1802, 33-22-1803, 33-22-1811,
and 33-22-1812, MCA

£.6.5060 COVERAGE THROUGH ASSOCIATIONS (1) and (a) will
remain the same as proposed.

(b) Make health insurance coverage offered through the
asgociation available to all members of the association. Bona

fide asgociations may create membership categories that will
<L "

not ke offered association health insurance coverade, provided

hhi1—5“5tLJEmh5Ifh?P—9ﬂ559%r1$5umﬁ5F-ngi—bﬂ—baﬂgd—gn—hﬂalih

(2) through (7) will remain the same as proposed.

AUTH: Sec. 33-1-313, 33-1-501, and 33-22-1822, MCA
IMP: Sec. 33-22-501, 33-22-1802, and 33-22-1803, MCA

4, The Department has repealed ARM 6.6.5020, 6.6.5028,
6.6.5044, 6.6.5054, 6.6.5062, 6.6.5066, 6.6.5070 and 6.6.5074
as proposed.

5. The Department has adopted the new rules V (ARM
6.6.5079D), VII (ARM 6.6.5079F), VIII (ARM 6.6.5079G), XII(ARM
6.6.5079K), and XIV (ARM 6.6.5079M) exactly as proposed.

6. The Department has adopted new rules I (ARM
6.6.5079), II (ARM 6.6.5079A), III (ARM 6.6.5079B), IV (ARM
6.6.5079C), VI {ARM 6.6_.5079E), IX (ARM 6.6.5079H), X (ARM
6.6.5079I), XI (ARM 6.6.5079J), and XIII (ARM 6.6.5079L) as
proposed, but with the following changes. (Matter to be added
is underlined; matter to be deleted is interlined):

RULE I (ARM 6€.6,5079) OPPORTUNITIES FOR INDIVIDUALZ TQ
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ENROLL IN SMALL GROUP PLANS (1) will remain the same as
proposed.

(2) Except as provided in (3), eligible employees who do
not enroll during an initial enrollment opportunity as
degscribed in (1), provided that the opportunity lasted at least
30 days, may be considered late enrollees. A—ecarerier may not

{3) and (4) will remain the same as proposed.

AUTH: Sec. 33-22-143 and 33-22-1822, MCA
IMP: Sec. 33-22-140, 33-22-523, 33-22-526, and 33-22-1811,
MCA

RULE II (ARM 6.6.5079A) GUARANTEED AVAILABILITY OF

COVERAGE IN_THE SMALL GROUP MARKET - GUARANTEED JSSUE
BEQUIREMENTS - EXCEPTIONS (1) will remain the same as
proposed,

(2) A small employer carrier is not required to issue
coverage to a small group employer that does not meet the
minimum participation and contribution requirements of the
carrier, ags permitted by 33-22-1811(3) (d), MCA. Hewevers

If a carrier refuses to issue any plan to a small
employer on the basis that the small employer does not meet
participation or contribution requirements, the carrier may not
issue any other plan to the small group employer,

(3) through (5) will remain the same as proposed.

AUTH: Sec. 33-22-1822, MCA
IMP: Sec. 33-22-1811, MCA

(1) through (2) will remain the same as proposed.
(a) Information required in 33-22-3836 1809(4), MCA;
(2) {b) through (e} will remain the same as proposed.
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AUTH: Sec. 33-22-1822, MCA
IMP: Sec. 33-22-1802, 33-22-1809(4), and 33-22-1811, MCA

RULE 1V (ARM 6.6,5079C) PREEXISTING CONDITIONS -
EERMISSIBLE RESTRICTIQONS IN SMALL GROUPS (1) will remain the
same as proposed.

(2) A preexisting condition exclusion must relate to a
condition based on presence of a condition for which medical
advice, diagnosis, care or treatment was recommended or
received by the participant or beneficiary within the 6-month
period ending on the enrollment date as defined in 33-22-140,
MCA. Medical advice, diagnosis, care, or treatment may be
taken into account only if it is recommended by, or received
from, an individual licensed or similarly authorized to provide

such gervices under
i state law and

A negative diagnosis does not constitute medical advice,
diagnogis, care, or treatment for purposes of determining
whether there is a preexisting condition.
(3) A preexisting exclusion period may not extend fes
more than i—menths—er 18 moentha—in the case—of-a—late
ea—af : £t , 3 £ the individuall
coverage - :

(4) through (8) will remain the same as proposed.

AUTH: Sec, 33-22-1822, MCA
IMP: Sec. 33-22-1811, MCA

RULE VI (ARM 6.6.5079E) TRANSITION IN LARGE AND SMALL
GRQUP HEALTH PLANS TO CHANGES UNDER HEALTH. INSURANCE

(1) through (1) (t) will remain the same as proposed.

(2) A—greunp—healthplanr—issued—orrenevwed—afterJune 30+
1997 i i i
June 30, 1997, it must provide an open enrollment period for
the purpose of providing an opportunity to enroll in the plan
to those persons who previously may have been excluded from
coverage, or discouraged from participating, for reasons now
prohibited under any statute listed in (1). The period shall
commence at the time the plan is issued or renewed and last not
less than 30 days after eligible employees and their dependents
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are notified of the enrollment opportunity as set forth in (3).

{3) Small employer carriers must provide written notice
prior to the opportunity to enroll set forth in (2) to each
small employer insured under a health benefit plan offered by
such carrier. The notice must clearly describe the enrollment
rights required by this rule to all eligible employees and
dependents not currently covered under the plan. Carriexs
Small emplover carriers are not required to send this notice to
each eligible employee or dependent, but must obtain written
proof from the employer that each eligible individual has been
notified.

(4) through (5) will remain the same as proposed.

(6) In order to continue operating ag a small employer
carrier, each health insurance carrier that was approved as a
small employer carrier prior to {theeffective-date—ofthese
rutest must make a submission in accord with ARM

Jupe 26, 1998,
6.6.5050(1) (b) by April—3;—3956

AUTH:: Sec. 33-1-313, 33-22-143, and 33-22-1822
IMP: Sec. 33-22-141, 33-22-514, 33-22-526, and 33-22-1811,
MCA

RULE IX (ARM 6.6.5079H) PREEXISTING CONDITIONS -

(1) will remain the same as proposed.

(2) For purposes of a preexisting condition exclusion,
medical advice, diagnosis, care, or Lreatment may be taken into
account only if it is recommended by, or received from, an
individual licensed or slmllarly authorized to prov1de such

services under
gtate law and
A negative diagnosis does not constitute medical advice,
diagnosis, care, or treatment for purposes of determining
whether there is a preexisting condition.
{3) through (6) will remain the same as proposed.

AUTH: Sec. 33-22-143, MCA
IMP: Sec. 33-22-514, MCA

(1) If
an employee or dependent makes a timely request for enrollment

under 33-22-523(1), MCA, enrollment must be effective not later
than the first i LT

the—date—the ecompleted request-—for—enreliment ia—received
lar billi i 1] 1 : Juri ]
(2) through (4) will remain the same as proposed. '

AUTH: Sec. 33-22-143, MCA
IMP: Se¢. 33-22-523, MCA

RULE XI (ARM 6.6.5079J) OPPORTUNITIES FOR_INDIVIDUALS TQ
ENROLL IN GROUP PLANS OTHER THAN SMALL EMPLOYER PLANS (1) Upon
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isguance of a group health plan all eitigible employees and
th91r dependents—

and thereafter all new eligible
employees and their dependents, must be offered an opportunity
to enrcll in the plan. Any waiting period prior to enrollment
may not exceed 12 months,

{2) Except as provided in (3), eligible employees who do
not enroll during an initial enrollment opportunity as
described in (1), provided that the opportunity lasted at least
30 days, may be considered late enrollees. A health insurance
carrier or group health plan must afford late enrollees amd an
opportunity to enroll at least annually.

(3) and (4) will remain the same as proposed.

AUTH : Sec. 33-1-313 and 33-22-143, MCA
IMP: Sec. 33-22-140, 33-22-523, and 33-22-526, MCA

RULE XIII (ARM 6,6,5079L) PREEXISTING CONDITIONS IN THE
INDIVIDUAL MARKET - DISCLOSURE (1) through (1) (c) will remain
the same as proposed.

(2) For purposes of a preexisting condition exclusgion,
medical advice, diagnosis, care or treatment may be taken into
account only if it is recommended by, or received from, an
individual licensed or 31m11ar1y authorized to prov1de such

services under
state law and

A negative diagnosis does not constitute medical advice,
diagnosis, care, or treatment for purposes of determining
whether there is a preexisting condition.

(3) will remain the same as proposed.

AUTH: Sec. 33-1-313 and 33-22-143, MCA
IME: Sec. 33-18-206(4), 33-22-130, 33-22-246, and 33-22-
301, MCA
7. The Department has thoroughly considered all comments

and testimony received. - Those comments, and the Department's
responses thereto, are as follows:

Comment 1: One commentator suggested that the proposed
amendment to ARM 6.6.2507(1) be c¢larified to indicate that the
preexisting exclusion statutes only apply to HMO lines in
appropriate markets.

; The commissioner agrees, and the word "and" in
the proposed amendment is changed to "or."

Comment 2: One commentator indicated that the purpose of
deleting existing subsection (2) of ARM 6.6.2507 is unclear.

Response: Subsection (2) of ARM 6.6.2507 is being deleted
because HIPAA and certain provisions of state law adopted
pursuant to HIPAA require varying periods of notice, depending
on the reason for termination of health insurance coverage by a
health insurance issuer. Because the language of subsection
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(2) refers only to 15 days as the required period of notice, it
is inconsistent with HIPAA and existing state law and should be
deleted.

Comment..3; Three commentators alleged that defining
"temporary" with respect to employees in ARM 6.6.5001(8) (a) is
outside the scope of the commissioner’s authority.

Responge: 33-1-313, MCA, generally grants the commissioner
rule-making authority as follows: "(1)The commissioner may make
reasonable rules necessary for or as an aid to effectuation of
any provision of this code." The commissioner deems it
necessary for purposes of determining which employees are
"temporary" to define that term. Additiocnally, 33-22-1822,
MCA, grants the commissioner specific rule-making authority in
connection with the "Small Employer Health Insurance
Availability Act." The term "temporary" in reference to the
phrase "eligible employee" is found at 33-22-1803(13), MCA, in
that act, hence the definition of that term is within that
specific grant of rule-making authority as well.

Comment 4: Two commentators said that the proposed
definition of "temporary" in ARM 6.6.5001(8) (a) is problematic
in that some employers hire "temporary" euployees for longer
than nine months, that the proposed definition might therefor
result in a loss of jobs for such employees, that there is "no
mandate that a temporary employee be defined in a time bound
manner," and that the definition is unnecessary.

Responge: The commissioner deems the proposed definition
necessary in order to avoid a situation in which an employer
will classify regular employees as "temporary" to avoid
including them within its group health plan. The definitions
uged in the rule follow those found in section 2-18-101, MCA.
Regarding the suggestion that the definition will result in the
loss of jobs, the commissioner understands that this criticism
can and is leveled at any provision which has as its potential
impact additional costs on employers. It is not the
clarification of terms used in the statutes that have this
potential result but rather the statute itself!

Comment 5; Regarding ARM 6.6.5001(8) (a), one commentator
wondered if an employer could identify seasonal employees who
meet the hourly workweek requirement but work less than nine
months per year as "eligible employees" rather than defining a
shorter temporary period.

The commissioner agrees that an employer should
have the discretion to include seasonal workers as eligible
employees provided they are not designated as temporary
employees and that they work the requisite number of hours per
week. The proposed rule has been amended to address this
issue.

Comment 6: Two commentators noted that application of

eligibility criteria to officers as proposed in ARM
6.6.5001(8) (b) would constitute a burden. One commentator
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suggested that there is no authority cited for this proposed
rule.

Respopse: Montana law (section 33-22-1803(13), MCA)
provides that members of a partnership, sole proprietors and
independent contractors may be eligible employees or group
health plan participants if such persons are included as an
employee under the health benefit plan at issue and they work
the requisite number of hours per week. The commissioner
believes that corporate officers should be included as
potential insureds in this scheme provided they meet the same
criteria.

Comment 7: One commentator suggested that the language
"except for temporary employees excluded under ARM
6.6.5001(8) (a)" be added after the last word in the second
gsentence of proposed amendment ARM 6.6.5004 (6) (5) .

Response: The commissioner rejects this suggestion as
unnecessary. The currently proposed language refers to both
33-22-1803, MCA, and ARM 6.6.5001(8) in which temporary
employee exclusions are referenced and clarified.

: One commentator suggested striking reference to
33-22-1812, MCA, under the "Implementing" citations for
proposed amendments to ARM 6.6.5004 since that section has been
repealed.

; The commissioner rejects the suggestion, as it
is customary to leave references to earlier rule-making
authority in the implementing line for purposes of tracing
rule-making history.

; Two commentators objected to proposed
amendments to ARM 6.6.5004(12) and (13) insofar as they create
an affirmative duty upon carriers to ascertain whether
employers are contributing to payment for employee health
policies. The commentators maintain that this burden-shifting
ig without statutory authority and creates additional
administrative burdens upon carriers, as well as being
potentially interpreted by employers as unnecessary meddling in
their internal affairs.

; The Small Employer Health Insurance Availability
Act (33-22-1801, MCA, et seqg.) places certain requirements upon
carriers providing group health insurance to small employers.
In addition to bringing traditional "small employers" within
the ambit of the act, it provides that if any employer dollars
are going toward the financing of health coverage, even for
individuals, that will bring those individual policies under
the act. Therefore, in order to effectuate the provisions of
that act, there must be a reliable way to determine whether
employers are contributing to individuals' policies. The
commissioner believes that the most effective way to make this
determination is for carriers to inquire of prospective
policyholders -~ whether they are potential group certificate
holders or individual policy holders - whether employer dollars
are involved. Contrary to the asgsertiong of the commentators
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regarding the "burdens" this imposes, the necessary information
can be easily obtained by carriers by asking some simple
questions on the application for insurance forms. If carriers
do so, they will not have to be concerned with the "deeming"
language in subsection (13). The commissioner considers the
statutory authority references cited to be adequate for the
stated purpose of subsections (12) and (13) of the proposed
rule amendment.

Comment 10:; One commentator suggested that the proposed
new language of ARM 6.6.5004(12) was unclear and that it goes
beyond the intent of the Health Insurance Portability and
Accountability Act (HIPAA).

: The intent of the proposed language is to place
the burden of ascertaining whether employers are contributing
to an employee’s health benefit plan upon the carriers. For
response to the comment that it seems to go beyond the intent
of HIPAA, see the Response to Comment 9.

Comment 11: One commentator suggested that the proposed
amendment at ARM 6.6.5004(12) (b} be changed to reflect the fact
that under certain circumstances payments for group health
insurance under a 125 IRS plan can be uniquely identified as
coming solely from employee funds. Given this, those kinds of
health plans should not trigger the application of the Small
Employer Health Insurance Availability Act.

BResponse: The statutory language at 33-22-1804(1) (¢), MCa,
specifically disallows making distinctions of the sort
suggested.

Comment . 12: One commentator objected to the proposed
amendments to ARM 6.6.5008, saying that the language did not
reflect changes made by the 1997 legislature.

i Some of the proposed changes to this rule are
considered "housekeeping" changes, the intent of which is to
delete unnecessary language. These rule changes are not
gpecifically in response to 1997 code changes. However, there
is no requirement that the commissioner limit rule-making to
statutory changes made in a particular legislative session,

: With respect to ARM 6.6.5008, two commentators
suggested deletion of subsection (1) (referencing "major
medical" benefits) as beyond the scope of 33-22-1828(1), MCA,
the statute implemented through this rule. Another commentator
additionally suggested that the entire rule be repealed in
light of that statute, either because it is redundant of that
statute or contradicts it.

: The commissioner agrees with the commentators’
suggestion regarding deletion of subsection (1), and the rule
ig amended accordingly. However, except for the language in
subsgection (1) {(which the commissioner will delete), the
balance of the language in the rule is not contradictory to the
statute, but rather refers to other code and rule sections that
are relevant to standard plans in the small group market.
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Hence, it is deemed to be useful for those carriers that are

trying to determine the requirements for standard plan in the
amall group market.

Comment 14: One commentator suggested that if the
commigsioner agreed with Comment 12 that ARM 6.6.5008 should be
repealed in its entirety, and reference to that rule should be
deleted from ARM 6.6.5024. The commentator also suggested
striking reference to 33-22-1812, MCA, in the implementing
section of ARM 6.6.5024.

;: The commissioner disagreed with the suggestion
to entirely eliminate ARM 6.6.5008, =o maintaining the
reference to it in ARM 6.6.5024 ig appropriate. 1In response to
the suggestion to strike reference to 33-33-1812, MCA, see the
Regponge to Comment 8.

Ccomment.  15; A commentator suggested deleting reference to
33-22-1812, MCA, in the implementing line for proposed
amendments to ARM 6.6.5024.

Resgponse: See Response to Comment 8.

Comment 16: One commentator suggested that the proposed
amendment to ARM 6.6.5036 is ambiguous, and that the rule
should be clarified to indicate that small employer carriers do
not have to refile their benefit calculations each time a new
standard or basic plan is filed. Additionally, the commentator
suggested that reference to 33-22-1812 and 1822, MCA, be
stricken from the implementing information.

The commissioner has amended the proposed rule
language to clarify that carriers do not have to refile the
benefit c¢alculations relating to standard and basic plans
already filed with the commisgioner before the effective date
of these rules.

Regarding the comment about 33-22-1812, MCA, see Regponse
to Comment 8. Regarding the comment about 33-22-1822, MCA, the
commissioner agrees with the comment that section should only
appear in the "Authority," and reference to it will be stricken
from the implementing cite.

; Three commentators suggested that proposed
amendments to ARM 6.6.5050(1) be rewritten to make it clear
that it applies only to carriers entering the small group
market for the first time.

: The commissioner has amended the rule proposal
in ARM 6.6.5050(1) to reflect that the language only applies to
carriers entering the small group market for the first time.

Some commentators suggested in writing, and
others did so orally at the hearing, that ARM 6.6.5050 be
broken into three separate rules.

Response: The title of this rule reflects the fact that it
ig aimed at setting forth, under one rule, the requirements
that must be met for a carrier to become and maintain its
status as a small employer carrier, and to reenter that market
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once it has left. Since the rule as proposed is not overly
lengthy, the commissioner deems it best to leave it as proposed
s0 that carriers will have one place to look for guidance on
how to become approved, stay approved and obtain reapproval as
small employer carriers.

Comment 19; Two commentators requested that the proposed
language in ARM 6.6.5050(6) (c) requiring small employer
carriers to annually report small employer plans by county be
amended out of the rule. They argued that the provision is in
excess of statutory authority and is unnecessarily burdensome
on carriers. One of those commentators indicated that the
information is difficult to assemble in some circumstances.

Response;: Section 33-22-1820, MCA, requires the
commissioner to regularly report to the governor and other
interested persons on the effectiveness of Montana's Small
Employer Health Insurance Availability Act. The report must
analyze the effectiveness of the Act in promoting rate
stability, product availability and coverage affordability.
The report must also address whether carriers and producers are
fairly and actively marketing or issuing health benefit plans
to small employers. The commissioner feels the information
required by ARM 6.6.5050(6) (c¢) is critical to developing the
report and recommendations required by this statute.

; Two commentators objected to the proposed
language in ARM 6.6.5050(6) (g) as being in excess of statutory
authority and because it presents an additional burden upon
small employer carriers.

The commissioner also believes the information
required by ARM 6.6.5050(6) (g) is critical to the reporting
duties contained in section 33-22-1820, MCA, as described in
the response to Comment 19.

Comment 21: One commentator noted that the proposed
language at ARM 6.6.5058(1) is problematic in that it requires
carriers to offer and make coverage available to individuals in
group health plans, whereas it is usually the eémployer that
actually makes the coverage available to individuals within a
group.

Response: Although these remarks are technically correct,
the provisions of the code which this rule implements are
phrased in the same manner. For example, section 33-22-
1811(3) (e) (i), MCA, provides that "If a gsmall employer carrier
offers coverage to a small employer, the small employer carrier
shall offer coverage to all of the eligible employees..."
Section 33-22-1811(3) (e) (iii), MCA, provides that "A small
employer carrier shall secure a waiver of coverage from each
eligible employee who declines, at the sole discretion of the
eligible employee, an offer of coverage..." While the acts
referred to in the rule may, in fact, be performed by the small
employer, the statutes themselves place the burden for
compliance on the small employer carrier.
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Comment 22: Two commentators sought clarification of the
proposed amendment at ARM 6.6.5058(4). The proposed language
allows employers discretion to include in their group plans
employees who are not statutorily eligible because they are
part-time or temporary employees. The intent of this language
is to clarify that there is no statutory prohibition of
covering such employees. The concern expressed by these
commentators was about whether those employees would be
included in the determination of how many "eligible employees"
an employer has for purposes of deciding whether small group
provisions applied to the employer.

It was not the intent to have such discretionary
employees included in the calculation, and the language is
being so clarified., "Such employees are not to be counted for
purposes of determining the number of "eligible employees"
pursuant to 33-22-1803(24), MCA."

Comment 23: Three commentators expressed concern abouf the
employee waiver requirements in ARM 6.6.5058(7). While noting
that these provisions are currently in rule and are not part of
the proposed rule changes, the commentators urged either
repealing the requirements or otherwise addressing their
concerns. The concerns center around the fact that carriers,
once a health benefit plan is issued to an employer, have no
way of directly accessing new employees and dependents for
purpoges of obtaining the required waivers.

Section 33-22-1811(3) (e} (iii), MCA, requires the
small employer carrier to obtain a waiver of coverage from each
eligible employee who declines coverage. Because the statute
at issue places this burden on the small employer carrier, the
commigsioner deems it appropriate that the proposed rule
language follows the scheme adopted by the legislature.

Comment..24: Regarding proposed rule amendment ARM
6.6.5060(1) (b) requiring bona fide associations to make
coverage available to "all members," one commentator noted that
agsociations have different kinds of members. Some "members"
are members of the association only for limited purposes, and
should not necessarily be afforded the health coverage options
available to "full" members. The commentator suggested that
the word "eligible" be added so that the rule referred to "all
eligible members."

. The commissioner is aware that many existing
associations have differing membership categories and that
often certain membership categories are not entitled to
participate in the agsociation's health insurance coverage.
The proposed rule language has been amended to allow for this
situation ag long as membership categories are not created for
the purpose of evading state law.

Comment 25: The proposed amendment to ARM 6.6.5060(5)
provides that carriers may not issue a group health insurance
plan to an association which does not meet the requirements of
either a bona fide or non-bona fide association. One
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commentator requested the addition of language allowing
carriers to rely upon written representations of associations
that they do meet the appropriate requirements.

Responge: The commissioner is concerned that such language
would relieve a carrier of the responsibility of making a
reasonable investigation into the actual practices of
associations in the event the carrier had reason to suspect, or
even had knowledge that, an association was not complying with
the requirements. Certainly carriers can typically meet their
responsibilities in this regard by requiring written assurances
from associations. The written assurances should not, however,
allow a carrier to issue a health plan in cases where it has
knowledge or legitimate suspicions that the association does
not meet the requirements.

: One commentator recommended striking the
reference to 33-22-1812, MCA, in the implementing line for ARM
6.6.5078.

Responge: See the Response to Comment 8.

Comment..27: One commentator argued that there is nothing
in federal law nor in Senate Bill 378 which authorizes a late
enrollment period for employees of small group employers as
provided for in proposed new Rule I (2), and that such a
provision encourages adverse selection.

The authority for this late enrollment provision
is found in section 33-22-1811{(3) (¢), MCA. The statute,
adopted in 1995, allowed an insurer to subject a late enrollee
to either an 18 month period of exclusion from coverage or an
18 month preexisting condition exclusion. When HIPAA was
passed in 1996, it allowed for only an 18 month preexisting
condition exclusion and not an 18 month exclusion from coverage
for late enrollees. The rule language reflects this conflict
between federal and state law and recognizes the preemption of
HIPAA in this area. With respect to the concern about adverse
gelection, the legislature provided for this late enrollee
opportunity and apparently considered an 18 month coverage
exclusion to be adequate to address the adverse selection
process.

Comment, 28: Three commentators requested that the language
in the last sentence of proposed Rule I(3) be clarified to
apply only to those enrollees who are not eligible at the
inception of the plan. Two of those commentators were
concerned that under this language a plan might enroll only
healthy individualg at the inception of the plan, then once the
rate is fixed, allow the "unhealthy" individuals the
opportunity to enroll.

; Contrary to the language proposed by the
commentators, under certain circumstances a person may be
entitled to an opportunity to enroll in a plan and not be
considered a late enrollee even though the person was eligible
to enroll during the initial enrollment period but elected not
to enroll. These circumstances are outlined in 33-22-523 and
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33-22-140(17), MCA, which are referenced in the proposed rule.
Hence the commentators’ proposed language would be
inappropriate. Regarding the concern that "unhealthy"
individuals may not be accorded an opportunity to enroll
because of this language, there is nothing in subsection (3)
that would allow that, and subsection (1) of the proposed rule
prohibitg it. Additionally, 33-22-526 and 33-22-1811(3) (e),
MCA, prohibit such activity.

. Comment 29: Three commentators objected to requiring
carriers to comply with proposed subsection (4) of proposed new
Rule I, which requires plans to notify eligible employees of
possible later enrollment opportunities, on the grounds that
carriers do not have direct access to employees. Two of the
commentators suggested that the burden of providing the notice
required by subsection (4) be placed upon plan administrators.

The language is identical to the federal rule
language at 45 CFR 144.117(¢) which requires plans to notify
employees of special enrollment rights. Montana law with
regard to "special enrollees" is modeled on the federal
language. The language does place the requirement on the plan,
which is a "group health plan" as defined in 33-22-140(1), MCA.
The rule could not place the requirement upon employers because
the insurance code gives the commigsioner no jurisdiction over
employers.

Comment 30: Three commentators object to proposed Rule
II1(2) to the extent that it disallows counting eligible
employees who reject coverage due to having coverage elsewhere
in the number of eligible employees for minimum participation
requirement purposes. Two of those commentators alleged that
proposal contradicts the terms of 33-22-1811(3)(d), MCA. One
commentator suppérted the subsection as being good policy and
fostering more workplace health insurance coverage.

;: The commissioner believes that the statutory
authority in this area should be clearer and more explicit
authority will be sought before adopting rules concerning
minimum participation requirements.

; One commentator suggested that reference to
33-22-1810(4), MCA, in proposed new Rule III(2) (a) should
instead be a reference to 33-22-1809(4), MCA.

Response: The commentator is right and the reference is
changed in the final rule.

; Three commentators requested that proposed
Rules IV(2), IX(2) and XIII(2) be changed to allow for the
licensing laws of other states to apply to preexisting
conditiong diagnosed in other states.

It was not the intent behind these proposed rule
sections to exclude c¢conditions diagnosed in other states from
the permissible conditions for preexisting condition
exclusions. The language is revised accordingly.
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Two commentators requested that proposed new
Rule IV(3) be revised to "reflect several terms contained in
HIPAA legislation." The commentators requested that
preexisting exclusion periods for initial, special and late
enrollees be specified separately, with each exclusion period
being a maximum of twelve months.

: The maximum exclusion period for late enrollees
in the small group market is eighteen months, so that comment
is rejected. Since the comments reflect possible confusion
about the appropriate preexisting exclusion periods for
different kinds of enrolleeg, the suggestion to refer to each
type of enrollment opportunity specifically is well-taken and
the language will be changed accordingly.

Comment 34: One commentator wanted clarification with
respect to a situation which might arige under proposed new
Rule IV{(2) regarding a "negative diagnogis." 1In the situation
in question a person (prior to obtaining health coverage) hasg
gone to a physician who makes no diagnosisg but refers the
person to another doctor for additional consultation. The
question is whether that would constitute a "negative
diagnosis" under the proposed language.

: The intent of the proposed language is to
disallow a visit to a physic¢ian or other appropriate licensed
health care provider from which there is a medical opinion that
the patient has no diagnosable condition at that time as
grounds for finding the existence of a preexisting condition.

Comment 3%;: Three commentators objected to the open
enrollment period required in proposed new Rule VI(2) on the
following grounds: (1) It is beyond the scope of authority in
general; (2) it would result in a guarantee issue requirement
for the large group market contrary to statutory authority; and
(3) it requires an annual open enrollment for large groups.

Response; Both HIPAA and Senate Bill 378 require that
coverage be made available, after a specified date, to
individuals who previously had no such guarantees of coverage.
The commissioner has determined that a one-time open enrollment
period is the best mechanism to ensure that such individuals
are offered the newly available coverage. Regarding the second
concern, the proposed rule subsection does not address
guaranteed issue and only requires the creation of an
opportunity to enroll. The question concerning issuance will
be determined by state and federal law concerning large and
small group coverage, not by these regulations. Regarding the
final concern, the proposed language has been modified to
clarify that the open enrollment period is a one-time event.

Comment 36; Three commentators complained that the
requirement in proposed new Rule V1(3) to obtain proof from
employers that they have given certain notices to their
employees is unduly burdensome. They note that carriers would
have a difficult time obtaining such proof from small employer
carriers. One commentator suggests that the phrase "carriers"
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in the last sentence be changed to "small employer carriers."”

. The commissioner recognizes this burden. The
importance, however, of assuring that all eligible employees
and dependents receive the notice is substantial. The rule
attempts to alleviate the burden by not requiring carriers to
actually provide the notice to employees, but rather obtain
agssurances from small employers that the notice was supplied to
eligible employees and dependents.

The reference to "carriers" in the last sentence will be
changed as suggested.

Comment 37: Three commentators objected to the filing
required in proposed new Rule VI(6). Three suggested that it
is unnecessary because small employer carriers already
operating in this state have already gone through the approval
process, and one of those suggested that the April 1, 1998,
date was too soon.

Responge: While existing small employer carriers have gone
through the approval process, they were approved prior to the
extensive revision of requirements for small employer carriers
made by the 1997 legislature in SB378. Accordingly, it is the
respongibility of the commissioner to review their submissions
again in light of the statutory revisions to assure compliance.

In light of the effective date of these rules, April 1,
1998, is clearly too soon. The date is therefore changed to
October 1, 1998,

Comment 38: One commentator requested that proposed new
Rule VII (1) be deleted because it is "redundant."

The intent in Rule VII is to clarify creditable
coverage applications and methods of counting in one section so
that a carrier can determine its obligations more readily.
Subgection (1) does refer to two statutes that pertain to
creditable coverage, however, it does not go so far as to
repeat the language in those statutes. Providing a convenient
rule in which carriers are referred to various applicable
sectiong of the code is deemed to be adequate justification for
any redundancy.

;: One commentator urged that the period for
mailing or hand-delivering certificates of creditable coverage
as required in proposed new Rule VIII(2) be extended from seven
to 14 days.

Responge: The seven day requirement applies only in the
event an individual makes a specific request for a certificate,
and the seven day period does not commence until the carrier
receives the request. An individual making a specific request
for a certificate may have a pressing need for it. Having
heard no objections to this requirement from other carriers,
the seven day period ig deemed reasonable.

; One commentator suggested that proposed Rule
VIII(16) requires duplicate notices to individuals, and as such
goes beyond the statutory requirements.
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Response: The notice required in this section regards how
a new issuing carrier has decided to treat previous creditable
coverage periods. The commentator did not say which notices
are being duplicated, and the commissioner is unable to see any
duplication required by this section.

;: One commentator suggested that the phrase
"urgent medical services" in proposed Rule VIII(16) be changed
to "medically necessary services."

: This language is taken largely from the parallel
federal rule at 45 CFR 146.115. The rule generally requires
issuing carriers to notify individuals within a "reascnable
time" of how that new carrier has decided to treat periods of
creditable coverage for purposes of preexisting condition

exclusionsg under the new plan. "Reasonable," according to the
rule, is to be determined in the context of the "relevant facts
and circumstances." These c¢ircumstances are to "include"

whether the exclusion would prevent an individual from
obtaining "urgent" medical services. The word is used
primarily to illustrate one example in which a shorter time
period would be deemed "reasonable." Services which are
medically necessary but not urgent may imply a slightly longer
reasonable time period. The intent is only to provide some
guidance for determining what is "reasonable," hence the
reference to "urgent" seems appropriate.

Comment 42:; One commentator claimed that the language at
proposed Rule VI1I(16) differs substantially from the federal
rule at 45 CFR 146.115, and that it requires a plan or issuer
to provide notice concerning creditable coverage to all
individuals whether there is an unsatisfied preexisting period
or not.

Response; The language in the proposed rule is almost
exactly the same as that in 45 CFR 146.115(d), except that it
is slightly revised to be consistent with the format used in
these rules. Subsection (16) does require a notice to all
individuals applying for coverage for whom there is creditable
coverage information, regardless of whether the carrier decides
to apply a preexisting condition exclusion or not. Subsection
(17) requires carriers to provide more information to those
individuals for whom it has decided to impose a preexisting
condition exclusion. It is reasonable to assume that
individuals will wish to be notified that they will have a
preexisting exclusion period as well as when they will not.
Pending such information they may refrain from seeking
appropriate medical services.

Comment 43; Two commentators agreed that proposed new Rule
X (1) parallels the related federal rule, but requested that
carriers be allowed to make special enrollments effective
anytime during the month following a request for special
enrollment. The rule provides that a special enrollment must
occur on the first calendar day of the month following a
carrier’'s receipt of a request for enrollment. According to
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the commentators, carriers often have regular billing dates
falling on the first, fifteenth or other days of the month.

;: The rule will be modified to allow a special
enrollment to commence on the first regular billing date used
by the carrier during the month following receipt of a request
for special enrollment.

Comment 44: Two commentators indicated similar objections
to proposed new Rule X(3) as were raised in connection with
previous rules with respect to the difficulty of carriers
providing notices to individuals within a group plan.

: The Montana Code Annotated, HIPAA and the
adopted federal rules under HIPAA all place burdens concerning
special enrollment periods on group health plans as opposed to
employers. The commissioner believea it is appropriate to
place this burden on the group health plan given the language
of the authorizing legislation and subsequent federal rule-
making.

Comment 45; One commentator suggested that proposed new
Rule X(3) (a) is written such that an employee could terminate
coverage under another plan for any reason at any time, and
then come into the current employer’s plan.

: The language in subsection (3) (a) parallels the
related federal rule. It contains suggested model language for
use by carriers when notifying new enrollees of possible later
special enrollment opportunities. The specific language is not
mandatory. It refers to opportunities an individual "may" have
in the future, but does not fully specify the conditions under
which those opportunities would be available. It is intended
only to alert employees generally that in the event they have
declined initial enrollment and other coverage subsequently
terminates, there is a possibility that they could then enroll
in the plan. Employees have the option at any time to inguire
about the specific conditions under which they could enroll
later.

Two commentators objected to the use of the
term "eligible employees" in proposed new Rule XI(1). That
section concerns enrcollment opportunities for employees and
dependents in large groups. The commentators pointed out that
"eligible employee" is defined in a specific way in 33-22-1803,
MCA, and the definition is inappropriate in the large group
market .

Responge: This was not the intent of the rule, and the
language will be clarified.

Comment,. 47: Several commentators objected to proposed Rule
XI(2) which requires an annual open enrollment period for late
enrollees in large groups. They claimed that this requirement
is contrary to HIPAA and statutory authority under SB378. One
commentator suggested that it encourages adverse selection in
that employees could wait until they became sick, then enroll
in a plan during annual enrollment.
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RBesponse: HIPAA specifically states (42 USC 300gg) that
late enrollees may have a preexisting condition exclusion of up
to 18 months. Although the Health Care Financing
Administration has interpreted HIPAA as not requiring the
enrollment of late enrollees, the National Association of
Insurance Commissioners believes that HIPAA's specific mention
of a late enrollee's preexisting condition exclusion period
indicates a congressional intent to require issuers to accept
late enrollees. The commissioner believes that certain
distinctions found in HIPAA, such as the 18 month preexisting
condition exclusion for late enrollees versus the 12 months for
on-time enrollees, would not have been made if late enrollees
were not intended to be covered.

The commissioner agrees with other state insurance
regulators that in reading the various provisions of HIPAA, the
interpretation which best gives meaning to all the references
to "late enrollees" is one which requires a periodic open
enrollment for late enrollees. The reference to an 18 month
waiting period, for example, makes no sense if one interprets
HIPAA as allowing health plans to afford no enrollment option
whatsoever. If Congress had intended for a plan to have no
enrollment obligation with respect to late enrollees, it is
difficult to see why Congress would be concerned to limit the
period of preexisting exclusion for those enrollees. The limit
without an obligation to enroll is inconsistent.

With respect to the commentator’s objection that an annual
late enrcllment opportunity would encourage adverse selection,
the limit on preexisting condition exclusions is designed to
limit adverse selection.

One commentator noticed a typo in new Rule
XI(2) in which "and" in the last sentence should be changed to
Ilan. n
The commissioner agrees, and the word "and" in
the new rule will be changed to "an."

Two commentators objected to proposed new Rule
XI{4) insofar as it places responsibility on carriers to
provide notices directly to employees because of the difficulty
of carriers obtaining direct access to employees.
Regponse: See the Response to Comments #21 and #44.

Russell B. Hill
Rules Reviewer

eputy Insurance
Commissioner

Certified to the Secretary of State June 15, 1998.
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BEFORE THE BOARD OF SANITARIANS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment
of rules pertaining to minimum
standards for licensure and
continuing education

CORRECTED NOTICE OF
AMENDMENT

TO: All Interested Persons:

1. On April 16, 1998, the Board of Sanitarians published
a notice of public hearing pertaining to the amendment of the
above-stated rules at page 824, 1998 Montana Administrative
Register, isaue number 7, On June 11, 1998, the Board of
Sanitarians published a notice of adoption of the rules at page
1497, 1998 Montana Administrative Register, issue number 11.

2. ARM 8.60.414 was adopted with changes in the adoption
notice. 1In subsection (2), the word "his" should have been
stricken and amended to the word "licensee’s"; the language
"licensee's renewal form" should have been added after the word
"with"; the word "every'" should have been amended to "each" and
the word "consecutive" should have been omitted. The
subgection should have been adopted as follows with the above-
listed changes:

"8.60.414 CONTINUING EDUCATION (1) will remain the same
as adopted in the adoption notice.

(2} A licensee must affirm on his licensee’s license
renewal form that the licensee has obtained a minimum of 15
clock hours (50 to 60 minutes per hour) or 1.5 continuing

education units 4m with licensee’s renewal form ewery each
eonpecutive odd-numbered year.

3. The Board received a comment from John MacMaster, staff
member of the Administrative Code Committee, suggesting
grammatical changes to this subsection. The above changes are
being made only to make the subsection grammatically correct as
suggested by Mr. MacMasgter.

4, The replacement pages for these amendments will be
submitted for the June 30, 1998 filing date.

BOARD OF COSMETOLOGISTS
DENISE MOLDROSKI, CHAIRMAN

BY: @Lu A guk

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/[2 L(\ -7£‘ 'l/g)a.(zr

ANNIE M. BARTOQOS, RULE REVIEWER

Certified to the Secretary of State, June 15, 1998.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF REPEAL,

repeal, amendment and ) AMENDMENT AND ADOPTION
adoption of rules ) OF RULES RELATING TO
relating to school funding, ) SCHOOL FUNDING, BUDGETING
budgeting and transportation ) AND TRANSPORTATION

TO: All interested personsa.

1. On May 14, 1998, The Superintendent of Public
Instruction (OPI) published notice of public hearing on the
proposed repeal, amendment and adoption of the rules
referenced above at page 1244 of the 1998 Montana
Administrative Register, Issue No. 9.

2. An opportunity for public hearing was held on June 5,
1998. No oral comments were made at the hearing. Written
comments were received from six individuals/organizations
prior to the closing of the comment period.

3. After consideration of the comments received, the
following rule is being repealed as proposed: 10.16.2215. No
comments were received on the repeal of this rule.

4. After conaideration ¢of the comments received, the
following rules are being amended as proposed: 10.7.101,
10.7,.106, 10.7.108, 10.7.111, 10.10.301C, 10.10.303,
10.10.308, 10.10.311, 10.10.313, 10.10.503, 10.10.504,
10.16.1314, 10.16.2218, 10.20.102, 10.22.102, 10.23.103,
10.23.104, 10.30.402, 10.30.404, and 10.30.415.

10.10.503 REPORTS - NOTIFICATION TO BOARD OF PUBLIC
EDUCATION

COMMENT: The Missoula County Superintendent of Schools
and the President of the Montana Association of County
Superintendents of Schools asked if subsection (8), which is
not proposed to be amended, is currently being implemented.

RESPONSE: Yes, the provisions of 10.10.503 have been

used in cases of late or incomplete annual financial reports
and budgets.
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10.16,1314 SPECIAL EDUCATION TUITION RATES

COMMENT: The President of the Montana Council of
Administrators of Special Education commented that he believes
striking the requirement in subsection (3) (b) (1)
that the district charge regular education tuition could allow
districts to charge tuition for students with disabilities
while not doing so for their nondigabled peers.

RESPONSE: ARM 10.16.1314(2) states that any waivers of
tuition must apply equally to all students. ARM 10.16,1314(3)
currently allows a district to charge a special education
tuition add-on rate calculated under “option a" regardless of
whether the district charges all students regular education
tuition. The change in subsection (3) (b) (1) will make tuition
rate calculations under “option b" consistent with those in
“‘option a.”

10.20.102 CALCULATION QF AVERAGE NUMBER BELONGING (ANB)

COMMENT: The Superintendent of Missoula Public Schools
commented that in subsection (7) (b), wherein gtudents enrolled
for less than 180 hours of pupil ingtruction time per school
year would be excluded from the enrollment count, would
exclude GED students who might have only two classes in one
semester remaining.

RESPONSE: The 1997 Legislature placed a minimum hour
requirement on public school programs. This rule applies that
minimum hour requirement to the existing determination of
part-time versus full-time enrollment for funding purposes.
Part-time students generate one-half of the state's normal
(full-time) per-pupil funding. On the enrollment date, a
student enrolled in a program designed to provide the student
a minimum of 180 hours of pupil instruction per year will be
counted as part-time. The 180 hours can be provided 1 hour
per day for 180 days, 2 hours per day for 90 days, or in any
other combination of days and hours that provides a total of
180 hourg. Students in programs which are designed to be leas
than 180 hours, such as a semester class that meets for one
hour each day, will not meet the rule's criteria for part-time
students and cannot be counted for state funding purposes.
School boards, at their discretion, may still provide, and may
allow students to enroll in programs lasting less than 180
hours.
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COMMENT: The Superintendent at Hellgate Elementary
commented that subsection (7) (b}, appears to allow a student
to be counted for three ANB at three different schoeols in one
year.

RESPONSE: Student enrollment is counted one day in
October and one day in February. The two semeater counts are
averaged to determine the enrollment used for funding. A
student enrolled full-time in School A in October and full-
time in School B in February would be counted aa full-time for
a half-year in each school, not as full-time for a full year
in both schools.

COMMENT: The Missoula County Superintendent of Schools
and the President of the Montana Association of County
Superintendents of Schools commented that in subsection (7),
they disagree with the concept that two hours per day of
instructional time is sufficient to receive the same
reimbursement as that of a student attending a full six-hour
day and the game on counting a student as full-time if the
student attends only 1/3 of any part of the entire year.

RESPONSE: State law provides for including in the ANB
count students enrolled less than full-time (20-9-311(4),
MCA). The rule change does not attempt to change the number
of hours currently required for full-time enrollment. It
clarifies the existing statute and rules that allow partial
funding for students attending less than full-time.

10.23.104 RETIREMENT LEVIES

COMMENT: The Missoula County Superintendent of Schools
and the President of the Montana Association of County
Superintendents of Schools commented that because the
preliminary budget was eliminated prior to FY98, the county
superintendent has no way of verifying the amounts submitted
for the retirement fund levy. They both suggested new
language that would require districts to submit to the county
superintendent a listing of each position of employment with
budgeted amount of compensation.

RESPONSE: The rule reflects the 1997 law change that
eliminated the preliminary budget document and moved the
position roster to the final budget document. Section 20-9-
132, states, “If any appropriation item of the final budget
provides for the payment of wages or salary to more than one
person, the district shall attach to the budget a separate
listing of each position of employment, with the budgeted
amount of compensation for each position.”
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5. After consideration of the comments received, the
following rules are being adopted as proposed and codified as
follows: RULE I (10.10.316) and RULE II (10.23.108). No
comments were recejved on these rules.

6. After consideration of the comments received, the
following rules are being amended with the changes given
below, new material underlined, deleted material interlined.

(1) remains the same.

(2) The route must be approved by the county
transportation committee. (20-20-132, MCA.)

(a) i
approval-ofaroute—that—crowses—two-sachoot—-districta:
boundary—+tfone-schoot—district—objects—tothe route—and the
districts—donot—have—a—writtenragresment-avthorizingthe—
router If a district's bus route crosses the districe
boundary into another district's transportation service area
without a written agreement between districts autborizing the
route, the county trapsportation committee must withdraw its
approval of the eptire route,

(b) remains the same as proposed.

(3) through (9) remain the same.

COMMENT: The Miasgoula County Superintendent of Schools,
the Fergus County Superintendent of Schools, and the president
of the Montana Association of County Superintendents of
Schools commented that the proposed language in subsection
(2) (2) is awkward. Alternative language was suggested in two
commentsa.

RESPONSE: OPI agrees and will replace the currently
proposed language.

10.15.101 DEFINITIONS The following definitions apply to
ARM Title 10, chapters 16, 20, 21, 22, and 23:
{1) and(2) remain the same as proposed.

(3r-sAttendance*means—a—student—ispresent—for—at—east
; vt £ il : (BT y—t1 e fimed—i
BEror— 31—+

(4) thréugh (58) remain the same as proposed, but are
renumbered (3) through (57).

COMMENT: The Missoula County Superintendent of Schools
and the President of the Montana Association of County
Superintendents of Schools commented that the language in
subsection (3) is not proposed to be changed, however, it
refers to subsections(36) and (37) which will be deleted with
these rule changes.
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RESPONSE: OPI agrees. Subsection (3), defining
“attendance,” will be removed and remaining subsections
renumbered.

COMMENT: The Superintendent of Missoula Public Schools
commented that the wording change in the definition of
"Enrolled student" would meem to exclude GED students.

RESPONSE: The proposed rule change reflects current OPI
policy, which allows students in district approved, state
accredited programs to be counted for state funding if minimum
pupil instruction time requirements are met. Students in
accredited high school programs, including programs designed
to prepare them for high school equivalency diplomas or
certificates or to provide graduation in alternative high
school settings, will continue to qualify. Students in
programs which are not acceptable to be applied toward
graduation would not meet this qualification.

OTHER _DISTRICTS AND COOPERATIVES (1) To meet its obligation to
provide services for students with disabilities, a district
may establish its own special education program, participate
in a spectal—edueation full gervice cooperative for spegjial
-7- or enter

into an interlocal agreement, as defined in Title 7, chapter
11, part 1, MCA, with another district.

(2) remains the same as proposed.

(3) When a speciat—education full service cooperative

MCA, contracts with a district to provide special education
instructional and related services:

(a) and (b) remain the same as proposed.

(4) and (5) remain the same.

COMMENT: The President of the Montana Council of
Administrators of Special Education, commented that he
believes the wording "special education cooperative(s)" in
subsections (1) and (3) should be changed to "full service
educational cooperatives" as allowed under 20-7-451, MCA.

RESPONSE: OPI agrees. The words “special education
cooperative” should be replaced with “a full gervice
cooperative for gpecial education services established under
20-7-451, MCA" in (1) and (3).
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7. Based on the foregoing, the Superintendent of Public
Instruction hereby repeals, amends and adopts the rules as
proposed, with changes noted above.

Rule Reviewer
Office of Public Instruction

1998.

Certified to the Secretary of State June 15,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of 17.8.101, 801 )
and 901, revising the )
definition of volatile )
organic compounds, the )
amendment of 17.8.102, )
updating the incorporations )
by reference, and the )
amendment of 17.8.302, )
incorporating by reference )
maximum achievable control )
technology standards for )
primary aluminum reduction )
plants. )

(Air Quality)

TO: All Interested Persons

1. On April 16, 1998, the Board published notice of the
proposed amendment of the above-stated rules at page B51 of the
1998 Montana Administrative Register, issue number 7.

2. The Board has amended rules 17.8.102 and 17.8.302 as
proposed.
3. The Board has amended the following rules as proposed

with the following changes from the original proposal. Matter
to be added is underlined. Matter to be deleted is interlined.

17.8.101 DEFINITIONS As used in this chapter, unless
indicated otherwise in a specific subchapter, the following
definitions apply:

(1) through (39) Remain as proposed.

(40) (a} "Volatile organic compounds (VOC)" means any
compound of carbon, excluding carbon monoxide, carbon dioxide,
carbonic acid, metallic carbides or carbonates, and ammonium
carbonate, which participates in atmospheric photochemical
reactions, and including any such organic compound other than
the following, which have been determined to have negligible
photochemical reactivity: methane; ethane; methyl acetate;
methylene chloride (dichloromethane); 1,1,l-trichloroethane
(methyl chloroform) ; 1,1,1-trichloro-2,2,2-trifluorocethane
(CFC-113) ; trichlorofluoromethane (CFC-11) ;
dichlorodifluoromethane (CFC-12) ; chlorodifluoromethane
(CFC-22) ; trifluoromethane (FC-23); 1,2-dichloro-1,1,2,2
tetrafluoroethane (CFC-114); chloropentafluoroethane (CFC-115});
1,1,1-trifluoro-2,2-dichloroethane (HCFC-123); difluoromethane
({HFC-32); ethylfluoride (HFC-161); 1,1,1,3,3,3-hexafluoropropane
(HFC-236fa); 1,1,2,2,3-pentaflucoropropane (HFC-245c¢a); 1,1,2,3,3
-pentafluoropropane (HFC-245ea); 1,1,1,2,3-pentafluoropropane
(HFC-245eb) ; 1,1,1,3,3-pentafluoropropane (HFC-245fa) ;
1,1,1,2,3,3-hexafluoropropane (HFC-236ea) ; 1,1,1,3,3
-pentafluorcbutane (HFC-365mfc); chlorofluoromethane (HCFC-31);
1,2-dichloro-1,1,2-trifluoroethane (HCFC-123a) ; 1 chloro-
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1-fluoroethane (HCFC-151a) ; 1,1,1,2,2,3,3,4,4-nonafluoro
-4-methoxy-butane +E4-F9-0CH3) (C4aFsQCH3) ;
2-{(diflucromethoxymethyl)-1,1,1,2,3,3,3-heptafluocropropane
HEF3126FPEF206H3) ( (CF3) 2CFCF20CH3) ; 1-ethoxy-1,1,2,2,3,3,4,4,4
-nonafluorobutane 4 P9 o2 HE)- (C4F90C2Hs) ;
2- (ethoxydifluoromethyl)-1,1,1,2,3,3,3-heptafluoropropane
{ (CF3) 2CFCF20C2Hs}) ;

43-mee 1,1,1,2,3,4,4,5,5,5-decafluoropentane (HFC43-10mee) +
hydroehlorofluorocarbon—(HCFC}—225ea—and—eb

3,3-dichloro

-1,1,1,2.2.-pentafluoropropane (HCFC-225ca) ; 1,3-dichloro

-1,1,2,2,3-pentafluoropropane HCFC-225¢cb) ; 1,1,1,2
-tetrafluoroethane (HFC-134a) ; 1,1-dichloro-1-fluorocethane
({HCFC-141Db) ; 1-chloro-1,1-difluocroethane (HCFC-142b) ;
2-chloro-1,1,1,2-tetra-fluoroethane (HCFC-124) ;
pentafluoroethane (HFC-125) ; 1,1,2,2-tetrafluorocethane
(HFC-134); 1,1,1-trifluoroethane (HFC-143a); 1,1-difluoroethane
(HFC-152a) ; parachlorobenzotrifluoride (PCBTF) ; cyclic,

branched, or linear completely methylated siloxanes; acetone;
perchloroethylene (tetrachloroethylene) and perfluorocarbon
compounds which fall into these classes:

(1) cyclic, branched, or linear completely fluorinated
alkanes;

(ii) cyclic, branched, or linear completely fluorinated
ethers with no unsaturations;

(iii) c¢yeclic, branched, or linear completely fluorinated
tertiary amines with no unsaturations; and

(iv) sulfur-containing perfluorocarbons with no
unsaturations and with sulfur bonds only to carbon and fluorine.

(b) For purposes of determining compliance with emissions
limits, VOC will be measured by the test methods in 40 CFR Part
60, Appendix A, as applicable. Where such a method also
measures compounds with negligible photochemical reactivity,
these negligibly-reactive compounds may be excluded as VOC if
the amount of such compounds is accurately quantified, and such
exclusion is approved by the department. As a precondition to
excluding these compounds as VOC or at any time thereafter, the
department may require an owner or operator to provide
monitoring or testing methods and results demonstrating, to the
satisfaction of the department, the amount of
negligibly-reactive compounds in the source’'s emissions.

(41) through (42) Remain as proposed.
AUTH: 7%-2-211, MCA; IMP: Title 75, chapter 2, MCA

17.8.801 DEFINITIONS For the purpose of this subchapter,
the following definitions apply:

(1) through (28) Remain as proposed.

(29) (a) "yolatile organic compounds {(VOC)" means any
compound of carbon, excluding carbon monoxide, carbon dioxide,
carbonic acid, metallic carbides or carbonates, and ammonium
carbonate, which participates in atmospheric photochemical
reactions, and including any such organic compound other than
the following, which have been determined to have negligible
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photochemical reactivity: methane; ethane; methyl acetate;

methylene c¢hloride (dichloromethane); 1,1,l-trichloroethane
(methyl chloroform) ; 1,1,1-trichloro-2,2,2-trifluorcethane
(CFC-113); trichlorofluoromethane (CFC-11) ;
dichlorodifluoromethane (CFC-12) ; c¢hlorodifluoromethane
(CFC-22) ; trifluoromethane (FC-23); 1,2-dichloro-1,1,2,2
-tetrafluoroethane (CFC-114); chloropentafluoroethane (CFC-115);
1,1,1-trifluoro-2,2-dichloroethane (HCFC-123); difluoromethane

(HFC-32) ; ethylfluoride (HFC-161); 1,1,1,3,3,3-hexafluoropropane
(HFC-236fa); 1,1,2,2,3-pentafluoropropane (HFC-245ca}); 1,1,2,3,3

-pentafluoropropane (HFC-245ea); 1,1,1,2,3-pentafluoropropane
(HFC-245eb) ; 1,1,1,3,3-pentafluoropropane (HFC-245fa);
1,1,1,2,3,3-hexafluoropropane (HFC-236ea) ;
1,1,1,3,3-pentafluorobutane (HFC-365mfc); chlorofluoromethane
(HCFC-31); 1,2-dichlore-1,1,2-triflucrocethane (HCFC-123a); 1
chloro-1-fluoroethane (HCFC-151a);
1,1,1,2,2,3,3,4,4-nonafluoro-4-methoxy-butane 4E4F9oCHY )
(CaF90CHI) ; 2-(difluoromethoxymethyl)-1,1,1,2,3,3,3
~-heptafluoropropane HEer3 2eReraoeH3 ) { (CF3) 2CFCF20CH3) ;
l-ethoxy-1,1,2,2,3,3,4,4,4-nonafluorobutane +e4E3602H5)
{(CaF90C2Hs) ; 2-(ethoxydifluoromethyl)-1,1,1,2,3,3,3

-heptafluoropropane +{EF3 1 2ePCEaoCHAHE} ((CF3) 2CFCF20C2Hs) ;
hydrofluere—earbop—{HFEC)H— 43 -mee

1,1,1,2,3,4,4,5,5,5
-decafluoropentane (HFC43-10mee) +—hydrechlorefiuorecarben—(HCFSH
22Sea——mand——-~eb 3,3-dichlorp-1,1,1,2,2, -pentafluoropropane

(HCFC-225ca} ; 1,3-dichloro-1,1,2,2,3-pentafluorgpropane
(HCFC-225¢cb) ; 1,1,1,2-tetraflucroethane (HFC-134a);
1,1-dichlore-1-fluoroethane (HCFC-141b) ;
l-chloro-1,1-difluoroethane (HCFC-142b) ;
2-chloro-1,1,1,2-tetra-fluoroethane (HCFC-124) ;
pentafluoroethane (HFC-125) ; 1,1,2,2-tetraf lucroethane
(HFC-134); 1,1,1-trifluorcethane (HFC-143a); 1,1-difluorcethane
(HFC-152a) ; parachlorobenzotrifluoride (PCBTF) ; cyclic,

branched, or linear completely methylated siloxanes; acetone;
perchloroethylene (tetrachloroethylene) and perfluorocarbon
compounds which fall into these classes:

(29) (a) (i)} through (b) Remain as proposed.
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203,
75-2-204, MCA

17.8.90]1 DEFINITIONS For the purposes of this subchapter:

(1) through (19) Remain as proposed.

(20) (a) "Volatile organic compounds (VOC)" means any
compound of carbon, excluding carbon monoxide, carbon dioxide,
carbonic acid, metallic carbides or carbonates, and ammonium
carbonate, which participates in atmospheric¢ photochemical
reactions, and including any such organic compound other than
the following, which have been determined to have negligible
photochemical reactivity: methane; ethane; methyl acetate;

methylene chloride (dichloromethane); 1,1,1-trichloroethane
(methyl chloroform) ; 1,1,1-trichloro-2,2,2-trifluorcethane
(CFC-113) ; trichlorofluoromethane (CFC-11);
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dichlorodifluoromethane (CFC-12); chlorodifluoromethane
(CFC-22); trifluoromethane (FC-23); 1,2-dichloro-1,1,2,2
-tetrafluorcethane (CFC-114); chloropentaflucroethane (CFC-115);
1,1,1-trifluore-2,2 -dichlorcethane (HCFC-123); difluoromethane
(HFC-32) ; ethylfluoride (HFC-161); 1,1,1,3,3,3-hexafluoropropane
(HFC-236fa); 1,1,2,2,3-pentafluoropropane (HFC-245ca); 1,1,2,3,3
-pentafluoropropane (HFC-245ea); 1,1,1,2,3-pentafluoropropane

(HFC-245eb) ; 1,1,1,3,3-pentafluoropropane (HFC-245fa) ;
1,1,1,2,3,3-hexafluoropropane (HFC-236ea) ;
1,1,1,3,3-pentafluorobutane (HFC-365mfc); chlorofluoromethane
(HCFC-31); 1,2-dichloro-1,1,2-trifluorcethane (HCFC-123a); 1
chloro-1-fluoroethane (HCFC-151a) ; 1,1,1,2,2,3,3,4,4
-nonafluoro-4-methoxy-butane E4F90CH3) (CaF90CH3) ;

2-(difluoromethoxymethyl)-1,1,1,2,3,3,3-heptafluoropropane
+Herajeereroen3) ((CFa) 2CFCF20CH3) ; l-ethoxy-1,1,2,2,3,3,4,4,4
-nonafluorobutane +C4F90C2HE) (CaFs0C2Hs) ;
2- (ethoxydifluoromethyl)-1,1,1,2,3,3,3-heptafluoropropane

e 2cFCFROCH2H5) ( (CF3) 2CFCF20C2Hs) ; hydreoflucro—ecarben—{HEC)H
43—wmee 1,1,1,2,3,4,4,5.5,5-decafluoropentane (HFC43-10mee) +

hydreoehlorofluverecarbon———HIEFE6}—2235ea——and——¢eb
3,3-dichloro-1,1,1,2,2, -pentafluoropropane (HCFC-225c¢ca) ;
1,3-dichloro-1,1,2,2,3-pentafluoropropane {HCFC-225c¢cDb) ;

1,1,1,2-tetrafluoroethane (HFC-134a) ; 1,1-dichloro-1
-fluorcethane (HCFC-141b) ; 1-chloreo-1,1-difluoroethane
(HCFC-142b) ; 2-chloro-1,1,1,2-tetrafluoroethane (HCFC-124) ;
pentafluoroethane {HFC-125) ; 1,1,2,2-tetrafluoroethane
(HFC-134); 1,1,1-trifluorcethane (HFC-143a); 1,1-difluoroethane
(HFC-152a) ; parachlorobenzotrifluoride (PCBTF) ; cyclic,
branched, or linear completely methylated siloxanes; acetone;
perchloroethylene (tetrachlorcethylene) and perfluorocarbon
compounds which fall into these classes:
(20) (a) (i) through (b) Remain as proposed.

AUTH: 75-2-111, 15-2-203, MCA; IMP: 75-2-202, 75-2-203,
75-2-204, MCA

4, Changes to the original proposal have been made in
responge to comments from EPA. EPA submitted technical
corrections to the definitions of volatile organic compounds
contained in ARM 17.8.101, 801, and 901. The corrections
consist of converting chemical formulae to a subscript format,
and using specific chemical names rather than the more generic
names used in the proposal. These corrections will conform the
final state rule to the final federal regulations.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW

ng“sg: 7KZ:ZZZ by ’14A££i¢sﬂv~4461u/h"””/

: o
Joffn F. North, Rule Reviewer CINDY E(JYGUNKIN, Chairperson

Certified to the Secretary of State June 15, 1998.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of amendment of ) NOTICE OF AMENDMENT

17.8.514, updating the air )

uality major open burning fees )
d y majer op 9 (Air Quality)

TO: All Interested Persons

1. On April 16, 1998, the Board published notice of the
proposed amendment of 17.8.514 at page 859 of the 1998 Montana
Administrative Register, issue number 7.

2. The Board has amended rule 17.8.514 as proposed.

3. No comments or testimony were received.

BOARD OF ENVIRONMENTAL REVIEW

-

by

CcINDY EY §QUNKIN, Chairperson

Reviewed by:

Sl

Jolin F. North, Rule Reviewer

Certified to the Secretary of State June 15, 1998,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of
rules 17.38.101, 17.38.202,
17.38.207, 17.38.208, 17.38,215
through 17.38.218, 17.38,226,

)

) NOTICE OF AMENDMENT

)

)
17.38.229, 17.38.234, 17.38.235, )

)

)

)

)

OF RULES

17.38.239, 17.38.244, 17.38.256
and 17.38.270, updating

public water supply and public
gewage system rules. (Public Water Supply)
To: All Interested Persons

1. On January 29, 1998, the Board published a notice of
public hearing for proposed amendment of the above-stated rules,
at page 242 of the 1998 Montana Administrative Register, Issue
No. 2.

2. On April 3, 1998, the board approved amendment of the
above-listed rules with the exception of 17.38.215(1) (b). The
board deferred action on that sub-section to its meeting on June
12, 1998. The Notice of Amendment was certified to the Secretary
of State April 30, 1998, and published at page 1167 of the 1998
Montana Administrative Register, Issue No. 8,

3. The board has amended rule 17.38.215(1) (b) as proposed
in the Notice of Proposed Amendment, referred to in 1. above,
with the following changes (new material is underlined; material
to be deleted is interlined):

17.38.215 BACTERIOQOLOGICAL QUALITY SAMPLES (1) (a) remains
as amended in April 1998.

(1) (b) The supplier of water for a transient
non-community water system ghall sample according to the table in
(a) above, except that:

(i) beginning Augqust 1, 1998, a supplier of water for a

transient non-community water system that uses only ground water
that is not under the direct influence of

surface water} and serves a maximum daily population of 1000
persons or fewer shall sample for coliform bacteria in each
calendar quarter during which the system provides water to the
public unless required to sample more frequently as provided in

(¢) below+—except-thatbeginningOetober-—3 1393 thegesuppliers
m&sE4ﬁq*&e—aeeefdéﬁg—£e~€he—%ab&enéﬁw4a+mabeve.

(1) {(c) througﬁ (8) same as amended in April 1998.

4. The notice of public¢ hearing specified the reasons for
these amendments. Spoken and written comments were received at
the public hearing held on February 23, 1998. Additionally,
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written comments were received. Responses to comments 1 and
23 through 27 were set forth in the Notice of Amendment published
at page 1167 of the 1998 Montana Administrative Register,
Issue No. 8. Specific responses to comments 2 through 22
directed at 17.38.215(1) (b) did not appear in the previous Notice
of Amendment referenced above. Those responses follow.

COMMENT 2: All persons commenting on this provision opposed
the proposed change from monthly to quarterly bacteriological
sampling for transient non-community water systems. Ruth Powers,
R.S8., Missoula City-County Health Department; Peter M. Frazier,
Great Falls/Cascade County City-County Health Department; Denise
Moldroski, R.S. and Thomas Moore, R.S., Gallatin City-County
Health Department; Dick Quist, Ph.D., R.S., Flathead County
Health Department; David Haverfield, Lolo Water and Sewer
District, Missoula County; Jake Kammerer, R.S., Ravalli County
Sanitarian; Jeff McCleary, Montana Association of Water and Sewer
Systems; Robert A, Davidson, microbiologist, AMATEC Water and
Wastewater Analysis & Consulting, Billings.

RESPONSE: The entire justification for this amendment is provided
here in order to promote a better understanding of the effect of
the amendment and the reasons for it. The amendment will reduce
the required frequency of sampling for coliform bacteria from
monthly to quarterly for certain small public water supply
systems. The amendment will apply only to transient
non-community water systems that use only ground water that is
not under the direct influence of surface water and that serve a
maximum daily population of 1,000 or fewer. This would include,
for example, small restaurants and bars with water supplied by a
well,

The term "transient non-community water system" is defined
at Section 75-6-102(20), MCA, as "a public water supply system
that is not a community water system and that does not regularly
gserve at least 25 of the same persons for at least 6 months a
year", Transient systems using surface water or serving more
than 1,000 people per day would still have to sample monthly as
required by EPA regulations. The amended reuse will still be
more stringent than EPA requirements for non-community systems
and will adequately protect public health.

As stated, EPA regulations require monthly monitoring for
non-community systems that utilize surface water sources, or that
serve more than 1,000 people per day. But EPA regulations allow
all other non-community systems to sample gquarterly, or even as
infrequently as once per year under certain conditions.
Montana‘’s amended rule is still more stringent than the EPA rule.

Non-transient non-community systems (such as schools and
businesses) will still have to sample wmonthly under this
proposal. No public water supply system will be allowed to
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sample less frequently than gquarterly and the department will
retain authority to require monthly sampling where warranted.

Over the past 4-1/2 years, all transient non-community
systems have been required to sample monthly. Monthly coliform
monitoring for all non-community water suppliers was required in
1993 because monthly sampling would provide for earlier detection
of contamination by bacteria, just as weekly sampling would
detect contamination earlier than monthly sampling, and so on.
Four Hundred and one (401) transient systems had positive samples
between January 1, 1995, and April 30, 1998. This is an average
of 10 per month or 0.93% of the total transient non-community
systems utilizing ground water. In addition, wmany of the
problems identified through monthly sampling during this period
have now been addressed by water suppliers. 1In light of this
information, the board believes that quarterly coliform sampling
is adequate for systems of this type that have a satisfactory
history of coliform sampling, and that are not known to have
sources vulnerable to contamination.

In addition, the reduction to quarterly sampling will allow
the department to more effectively administer public water supply
regulations overall. Every coliform sample that is taken creates
expenditures of time beyond the obvious. Some of these are in
taking and mailing the sample, analysis of the samples, review of
sample results to ensure compliance and accuracy, data entry and
filing, database maintenance, follow-up regarding incomplete and
inaccurate sample information, follow-up on missed or late
samples, quarterly data reporting to EPA, and enforcement
actions. Currently, the department receives an average of more
than 125 coliform sample results from public water suppliers
every working day. The board believes the amended rule will
regsult in a wmeore effective allocation of the department’'s
resources for the overall protection of public water supplies.

COMMENT 3: Microbial contamination often occurs on an
intermittent and sporadic basis. Monitoring quarterly is likely
to be ineffective at detecting this type of contamination.
Congsider eating at your favorite rural restaurant or bar and not
knowing if the water is safe to drink, because it hasn’'t been
sampled for several months. Ruth Powers, R.S., Missoula City-
County Health Department.

RESPONSE: Microbiological contamination does often occur on an
intermittent basis. The department agrees that monthly sampling
is generally more desirable than quarterly sampling, but even
monthly sampling will not guarantee safe water. EPA estimates
that five samples should be taken at a given time to accurately
assess the microbiological guality of drinking water, but the
results of even multiple samples are only indicative of the
quality of water at the time of sampling. However, EPA has
established through rulemaking that quarterly routine sampling is
adequate for this c¢lassification of public water systems.
Additionally, the department intends to begin evaluations of the
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sources of water serving transient systems to determine if
surface water influence exists. Many sanitary surveys have been
completed at transient systems over the past S years to identify
system deficiencies, and to explain sampling requirements. The
board expects that source water protection, proper source
construction, and treatment (where necessary) will provide more
effective public health protection for transient systems than
monthly coliform sampling.

COMMENT 4: Microbiological contamination of ground water
(well) sources may occur sporadically in response to seasonal
effects or other influencing factors and does not necessarily
persist for a lengthy time period. Quarterly sampling may miss
the period of contamination. Dick Quist, Ph.D., R.S., Flathead
County Health Department.

RESPONSE: See response to comment 3 above.

COMMENT 5: From a public health perspective, contaminated water
can result in contamination of foods, utensils, dishes, food
preparation surfaces and ice., This can be a significant causal
factor of food borne illness. The very young and elderly are
most at risk. Dick Quist, Ph.D., R.S., Flathead County Health
Department. .

RESPONSE: See responses to comments 2 and 3 above.

COMMENT 6: Many instances of contamination may be occurring daily
that go unnoticed. Reducing the frequency of testing may only
further endanger our fragile potable water supplies. David
Haverfield, Lolo Water and Sewer District, Missoula County,

RESPONSE: See responses to comments 2 and 3 above.

COMMENT 7: The proposal to reduce sampling frequency for small
public water systems under 17.38.215(1) (b) (1) is a setback, not
a step in the right direction, due to health risks involved with
contaminated drinking water. Quarterly sampling is not adequate
to detect problems in a timely manner. Jake Kammerer, R.S.,
Ravalli County Sanitarian.

RESPONSE: See responses to comments 2 and 3 above.
COMMENT 8: Bacteriological water sampling is one of the least
expensive of all required water tests, but serves one of the most
important public health roles. Peter M. Frazier, Great
Falls/Cascade County City-County Health Department.
RESPONSE: See responses to comments 2 and 3 above.
COMMENT 9: The cost of monthly sampling, for as little as $10 per

month, does not seem a significant hardship. David Haverfield,
Lolo Water and Sewer District, Missoula County.
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RESPONSE: Sample analysis «cost was not a significant
consideration in this proposal. However, sampling errors can
result in additional costs associated with follow-up samples.
One unsatisfactory sample requires four immediate check samples
($40 to $100, depending upon the lab), and five samples the next
month ($50 to $125, depending upon the lab). Because transient
owners and operators are not certified operators and are often
unaware of proper sampling techniques, sample errors can result
in significant expenditures without a commensurate public health
benefit.

COMMENT _10: While there may be circumstances that warrant
quarterly sampling for public water supplies that are not at risk
to microbial contamination, in many situations reducing the
sampling would unnecessarily expose the public to microbial
contamination. Ruth Powers, R.S., Missoula City-County Health
Department .,

RESPONSE: See responses to comments 2 and 3 above.

COMMENT 11: Although there are probably a number of systems
throughout the state where monthly sampling may not be warranted,
there are many systems where quarterly monitoring could put the
public at risk. Peter M. Frazier, Great Falls/Cascade County
City-County Health Department .

RESPONSE: See responges to comments 2 and 3 above.

COMMENT 12: While there may be circumstances that warrant
quarterly sampling for public water supplies that are less at
risk from microbial contamination, in many situations reducing
the sampling frequency may unnecessarily expose the public to
dangerous bacteria. David Haverfield, Lolo Water and Sewer
District, Missoula County.

RESPONSE: See responses to comments 2 and 3 above.

COMMENT 13: Commentor opposes the proposed amendment, at least
until a more detailed rationale is provided to the public with
additional opportunity for public comment. No reason for the
change in terms of protecting public health was stated other than
to conform with federal requirements which have not changed since
1993 when the requirement for monthly sampling of these systems
was adopted. Jeff McCleary, Montana Association of Water and
Sewer Systems.

RESPONSE: See response to commentg 2 and 3 above, and comment 15
below.

COMMENT 14: Commentor requests that the board require answers to
the following questions and allow additional public comment
before approving the proposed amendment .

(1) Why is this change being proposed at this time?
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(2) Is the change proposed in order to better protect
public health?

(3) What were the reasons given in 1993 when the sampling
requirement for such systems was changed from quarterly
to monthly?

(4) Do sanitary surveys, bacteriological sampling results,
absence of boil orders and overall conditions of
transient non-community public water supply systems
suggest that quarterly bacteriological sampling is
again adequate to protect public health?

(5) Is this change being proposed to give transient
non-community systems menitoring relief, or to relieve
the paperwork burden of someone else?

(6) Is it in the best interests of public health to impose
a stringent regulation in 1993 and then change it back
to a less stringent regulation in 19987

Jeff McCleary, Montana Association of Water and Sewer Systems.

RESPONSE: (1) See response to comment 2 above.

(2) See response to comment 2 above,

(3) See response to comment 2 above.

(4) After 4-1/2 vyears of monthly wonitoring and
increased sanitary surveys, the overall condition of transient
non-community systems has improved. As stated in the response to
comment 2 above, 401 transient systems had positive samples
between January 1, 1995, and April 30, 1998, an average of 10 per
month or 0.93% of the total transient non-community systems
utilizing ground water.

(5} The board always tries to avoid imposing
unnecessary regulations on either the regulated public or the
department. Based on 4-1/2 years of sampling data, the board
believes that monthly coliform testing is simply not necessary
for most transient non-community systems since the department
retains authority to continue to require monthly testing for
systems which are suspect.

(6) Based upon the above responses and the response to
comment 1% below, the board believes the amended rule is in the
best overall interest of public health, including the much
greater population served by community and non-transient systems.

COMMENT 15: Missoula City-County Health Department recommends
alternate language to the effect that monthly samples would be
required for these gystems for each month during which the system
provides water to the public. An exception to this requirement
would be made for such systems to sample for coliform on a
quarterly basis if the following conditions were met: (1) if no
routine samples from the previous 3 years contained coliform; and
(2) a sanitary survey conducted by the department or county
sanitarian within the past 3 years showed no relevant risk to the
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well or distribution system; and (3) no changes have been made to
the well or to the distribution system. Ruth Powers, R.S.,
Missoula City-County Health Department.

RESPONSE: The board does not believe the alternate 1language
suggested by this Commentor and others 1is necessary. The
existing rule gives the department the authority to increase the
required sampling frequency based upon sampling results or other
conditions that indicate a risk to the health of water users.
See 17.38.215(1) (c). The department intends to use this
authority to require some systems to continue with monthly
sampling after the amended rule takes effect.

In addition, it was determined that the existing database
and database programming were not sufficient to perform the
necessary searches and reviews to easily compile the relevant
information to implement a system as proposed in this comment.
As a result, each system file would have to be wmanually reviewed
individually to make fair and uniform decigions. More than
35,000 sample records (750 pages of data), relevant file
correspondence, and ingpection results would have to be reviewed.
This task would require staff resources beyond what is available.

COMMENT 16: Great Fallg/Cascade County Health Department supports
the language proposed by Missoula City-County Health Department.
Thig is a good, common sense approach that provides protection
where needed without creating major financial hardship to any
operator. Peter M. Frazier, Great Falls/Cascade County City-
County Health Department.

RESPONSE: See response to comment 15 above.

COMMENT _17: Gallatin City-County Health Department concurs in the
modification recommended by Missoula City-County Health
Department. In other words, Commentor recommends that the rule
be amended to require a 3-year record of monthly, uncontaminated
sampling before the public water supplier is offered the option
to decrease sampling frequency. A 3-year "clean" sample period
requirement is long enough to provide sampling results from the
water source over several seasonal changes thus increasing the
probability of having sampled during both high and low ground
water periods. This time period also coincides with the sanitary
survey inspection cycle for public water supplies. Denise
Moldroski, R.S8. and Thomas Moore, R.S8., Gallatin City-County
Health Department.

RESPONSE: See response to comment 15 above.

COMMENT 18: Commentor suggests that bacteriological sampling of
these samplings continue to generally be required on a monthly
basis, but that certain individual systems could be allowed to
reduce sampling frequerncy to a quarterly basis 1if it was
demonstrated: (1) that the system had a history of good
bacteriological sampling results; (2) that sanitary surveys of
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the system reflected appropriate conditions; and (3) that the
system had a history of compliance with pertinent regulations.
Jeff McCleary, Montana Association of Water and Sewer Systems.

RESPONSE: See response to comment 15 above.

COMMENT 19: Commentor suggests that sampling schedules could be
designed around periods of high contamination risk such as spring
runoff. Dick Quist, Ph.D., R.S., Flathead County Health
Department.

RESPONSE: See response to comment 15 above.

COMMENT 20: Commentor proposes that the rules establish a special
clags of transient non-community water supplies having (1) a
satisfactory track record of microbiological sampling, and (2) a
satisfactory current sanitary survey of the water source. These
facilities would qualify for quarterly microbiological sampling
while the remaining sources would continue with monthly sampling.
A monthly update of facility status would be required. Dick
Quist, Ph.D., R.S., Flathead County Health Department,

RESPONSE: See response to comment 15 above.

COMMENT 21: Contracted local sanitarians should be authorized to
reduce sampling from quarterly to monthly for systems which have
congistently shown safe results. Local sanitariana should also
be authorized to again require monthly sampling for 6 months to
1 year if an operator fails to send in a quarterly sample. Jake
Kammerer, R.S., Ravalli County Sanitarian.

RESPONSE: Granting authority to local departments of health to
authorize quarterly sampling, or to require more £frequent
monitoring would likely result in unequal implementation of the

requirements, Monitoring the specific requirements for each
system would become more complicated for the department,
resulting in improper compliance determinations. The board

believes that the department should retain responsibility for
these actions.

COMMENT _22: Commentor is concerned that some small system
operators do not use proper technigues in taking samples. If the
board goes to quarterly sampling, the department should contract
with counties to take the samples. Jake Kammerer, R.S., Ravalli
County Sanitarian.

RESPONSE: The fee for a transient non-community water system is
set by Section 75-6-108, MCA, at $50. This is not adequate to
allow the department to contract for this service, and no other
funds are available. The Board has therefore not made the
suggested modification.

COMMENT 23: Commentor states that transient non-community systems
are ignored and neglected and operators are untrained and may
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not use proper sampling techniques. Commentor believes that
monthly menitoring would be more likely to detect contamination.
Robert A. Davidson, microbiologist, AMATEC Water and Wastewater
Analysis & Consulting, Billings.

RESPONSE: See response to comments 2 and 3 above.

BOARD OF ENVIRONMENTAL REVIEW

CINDY g. ;%%EKIN, Chairperson

Reviewed by:

N2 L

JOWP F. NORTH, Rule Reviewer

Certified to the Secretary of State June 15, 1998.

Montana Administrative Register 12-6/25/98



-1739-~

BEFORE THE DEPARTMENT ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

NOTICE OF ADOPTION AND
AMENDMENT

In the matter of the )
adoption of new )
Rules 1 and II, providing for )
assessment of administrative )
penalties for violations of )
the underground storage tank )
act, and amendment of )
17.56.1227, providing for )
issuance of emergency )
underground storage tank )
permits.

(Underground Storage Tanks)

TO: All Interested Persons

1. On April 16, 1998, the Department published notice of
the proposed adoption of the above-captioned rules and amendment
of 17.56.1227 at page 842 of the 1998 Montana Administrative
Register, issue number 7.

2. The Department has adopted rule I (17.56.120) and
ITI (17.56.121) and has amended 17.56.1227 as proposed with no
changes.

3. On May 19, 1998, hearing officer Marty Tuttle
conducted a public hearing on the proposed adoption of new rule
I (17.56.120) and Il (17.56.121) and the proposed amendment .
The notice of public hearing specified the reasons for adoption.
No comments were received by the department related to the
adoption or amendment.

Reviewed by:

Jghn F. North Ma
Rule Reviewer

A A

A. Simonich, Director

Certified to the Secretary of State June 15, 1598.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT OF
ONE PREVAILING WAGE RULE

In the matter of the )
amendment of ARM 24.16.9003 }
and the proposed amendment of )
ARM 24.16.9007, related to }
Montana's prevailing wage }
rates }

TO ALL INTERESTED PERSONS:

1. On March 26, 1998, the Department published notice at
pages 718 through 721 of the Montana Administrative Register,
Issue No. 6, to consider the amendment of the above-captioned
rules.

2. On April 17, 1998, a public hearing was held in Helena
concerning the proposed amendments at which oral and written
comments were received. Additional written comments were
received prior to the closing date of April 24, 1998.

3. On April 30, 1998, the Department published notice at
page 1060 of the Montana Administrative Register, Issue No. 8,
to extend the public comment period through May 15, 1998.

4. No person or organization commented on the proposed
amendments to ARM 24.16.%003, and the Department has amended the
rule exactly as proposed.

5. After consideration of the comments received on the
propoged amendments to ARM 24.16.9007, the Department has
decided not to amend the rule at this time, but to propose
further amendments to the rule and the proposed rates. Please
see elsewhere in this issue of the Montana Administrative
Regigter for information concerning further amendments and
information concerning revised rates.

6. The Department has thoroughly considered the comments
and testimony received on the proposed rules. The following is
a summary of the comments received, along with the Department's
response to those comments:

Comment 1: Numerous members of the public commented regarding
the proposed standard prevailing rate of wages and fringe
benefits. In addition to submitting additional data, some
commenters objected to the lack of methodology in ARM 24.16.9003
regarding computation of fringe benefits.

Response 1: As a result of the comments and data, the
Department has re-computed the proposed standard prevailing rate
of wages and fringe benefits. Because there appear to be a
significant number of changes to the rates and/or the fringe
benefit amounts in certain occupationg in various districts, the
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Department has revised the proposed rates. As noted elsewhere
in this MAR issue, the Department is holding an additional
public hearing on the revised proposed wage and fringe benefit
rateg, and is seeking additional public comment on those revised
rates. In addition, the Department is proposing a methodology
to compute fringe benefits.

Comment..2: Staff of the Administrative Code Committee commented
that use of the phrase "proposed amendment" in the title of the
Notice of Public Hearing was confusing as to ARM 24.16.9007,
because of the way the rule reads. Staff commented that the
incorporation by reference of the 1998 rates was perhaps more
accurately described as implementation of ARM 24.16.9007.

The Department, while it has used the same format
for the adoption by reference for a number of years, agrees with
the ACC staff that the potential for confusion exists. In order
to clarify the rule, and to make sure that persons reading the
rule are aware of what the current version of the rates are, the
Department is proposing to amend ARM 24.16.9007(1) to specify
the date of the edition of the rate publications that is
currently being used. As noted in Response 1, the Department
has published elsewhere in this Register notice of that proposed
change. The biennial change in year will then be able to be
tracked by reference to the rule's history note and the
appropriate volume of the Montana Administrative Register.

7. The amendments to ARM 24.16,9003 are effective
June 26, 1998,

Mark Cadwallader Patricia Haffey, Com
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: June 15, 1998.
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the matter of amendment of ) NOTICE OF EMERGENCY
a rule to alter the milk ) AMENDMENT

pricing rule as it pertains )

to the butter fat component. )

TO: All Interested Persons:

1. The board believes the following reasons constitute
action for an emergency amendment to rule 32.24.301:

a) That as of July 1, 1998, the Chicago Mercantile
Exchange (CME) will no longer trade in grade A butter. The
board of milk control utilizes the price of this commodity in
the pricing structure of the various classes of milk in
Montana. The emergency order gives the board of milk control
up to 120 days to find a permanent alternative to the grade A
butter price used in the calculation of milk prices.

b) That if the board did not act immediately to change
the derivation of the butterfat component used in the pricing
of classes I, II, and III milk, the result would have the
potential to seriously jeopardize or interfere with the
Montana consumer's right to an adequate supply of wholesome
class I milk and to otherwise disrupt and injure the milk
industry. Such welfare conditions are in imminent peril.

c) Therefore, the board intends to amend the following
emergency rule. The rule as amended will be mailed to all
licensed producers, processors and commenting parties and
published as an emergency rule in the Montana Administrative
Register.

2. The emergency amendment will be effective July 1,
1998.

3. The text of the emergency amendment is as follows:
{text of present rule with matter to be stricken interlined
and new matter added, then underlined)

{(1)-(3)(a) Remain the same.

{b} The class I butterfat differential will be
calculated by multiplying the most recent Chicago area grade
AA butterf=t price tgrade—k—92-score) as reported by the
United States department of agriculture, j

by a factor of .118 and the resulting
answer from this calculation shall be rounded to nearest half
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cent, When milk does not test 3.5 percent butterfat, the
price per CWT will be adjusted for each .1 percent the
butterfat test moves up or down.

adijustment factor shall be an average of the difference
between the Chicago area grade AA._and grade A butter prices

{4) Formula for fixing the class II price to be paid to
producers,

(a) Prices paid producers for class II milk will be the
last spray process nonfat dry milk solids price per pound
quote for the month, Central States area, as most recently
reported by the United States department of agriculture, plus
a factor of $.0125 per pound for freight, multiplied by 8.2
{which is the amount of solids not fat in skim milk), plus the
last Chicago area grade AA butter price quote for the month

+ as most recently reported by the United
States department of agriculture,

multiplied by 4.2 (which is

the amount of butter in pounds, which can be produced from 100
pounds of 3.5% milk), less a make allowance of 8.5%. In the
case of milk containing more or less than 3.5% butterfat, the
differential to be employed in computing prices will be
determined by multiplying the above-mentioned Chicago area
butter price by .111 and the resulting answer from this
calculation shall be rounded to nearest half cent ($0.005).

{(4) (b} Remains the same.

{5) Formula for fixing the class III price to be paid to
producers.

(a) Prices paid to producers for class III milk will be
the last Chicago area grade AA butter price gquote for the
month {grade—A;—92—wcoref as most recently reported by the
United States department of agriculture,

less 10% and, in
addition, when skim milk is utilized in this classification by
any distributor, the last spray process nonfat milk solids
price per pound quote for the month, the Central States area,
as most recently reported by the United States department of
agriculture, plus a factor of $.0125 per pound for freight,
multiplied by 8.2, less 17%.

{5) (b)-(8) Remain the same.

AUTH: 81=-23-302, MCA
IMP: 81-23-302, MCA

q. The rationale for the emergency amendment is set
forth in paragraph 1.
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5. A standard rule-making procedure will be undertaken
prior to the expiration of this emergency rule.

6 Interested persons are encouraged to submit their
comments during the upcoming standard rule-making process. If
interested persons wish to be perscnally notified of that
rule-making process, they should submit their names and
addresses to the Milk Control Bureau, 301 N, Roberts Street -
Room 236, PO Box 202001, Helena, MT 59620-2001.

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, Chajrman

By:
Laurence Petersen, Exec.
Officer, Board of Livestock
Department of Livestock

Lon Mitchell, 'Rule Reviewer

Livestock Chief Legal Counsel

Certified to the Secretary of State June 15, 1998.
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of Rule 36.22.1308, )
pertaining to plugging and )
restoration bond )

TO: All Interested Persons.

1. On March 12, 1998, the board published a notice of
public hearing on the proposed amendment to rule 36.22,1308,
pertaining to plugging and restoration bond, at page 636 of the
1998 Montana Administrative Register, Issue No, 5.

2. on April 2, 1998, a public hearing was held by the
Board of 0il and Gas Conservation in the Petroleum Club of the
Sheraton Hotel in Billings, Montana, to receive comments on the
proposed rule . Eight individuals representing
themselves or their companies or associations commented at the
public hearing. One written comment was received through the
April 8, 1998, deadline for written comments. The single
written comment from Somont 0il Co., Ferdig, Montana, was
generally supportive of the proposed rule change. Oral comments
at the public hearing from Shell Western E&P and the Montana
Petroleum Association generally were supportive of the proposed
rules.

3. The Board amended rule 36,22.1308 as proposed, but
with the following changes. Matter to be added is underlined.
Matter to be deleted is interlined.

36.22,1308 PLUGGING AND RESTORATION BOND (1) Except as
otherwise provided in these rules, the following penat bonds are
required tor wells within the board's jurisdiction:

(a) The owner or operator of a single well to be drilled,
or of a single existing oil, gas, or Class II injection well to
be acquired, must provide a one well penal bond:

(i) through (iii) remain as proposed.

(k) The owner or operator of multiple wells to be drilleq,
of existing wells to be acquired, or any combinatjion thereof,
must provide a multiple well penat bond in the sum of $50,000.
A one-time consolidation of companies will not be considered an
acquisition requiring a $50,000 bond if the consolidation does
not change the party or parties responsible for the ultimate
plugging of the wells and the resulting consolidated company
provides a bond not lesg than the aggregate amount of the
existing bonds covering wells prior to consolidation.

(c¢) The owner or operator of existing wells covered by a
muiltiple well bond in an amount less than $25,000 must provide
a new bond or a supplemental bond or rider to an existing bond

to increase coverage to $25,000. An operator may request a
payment. schedule of egual annual bond.increases over a period
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not exceeding five years from the effective date of these rules.

(2) through (5)(b) remain as proposed.

(c) a letter of credit issued by;

(i) an FDIC~insured, Montana commercial bank; or

{il) an out-of-state FDIC-insured, commercial bank having
assats in excess of $200 million.

AUTH: 82-11-111, MCA
IMP: 82-11-123, MCA

4. The Board thoroughly considered all commentary
received. The comments received and the Board's response to
each follow:

COMMENT 1: Mr. Pat Montalban, MSR Exploration, and Mr.
Kneelon Teague, Northern Montana ©0il and Gas Assoclation,
commented that increasing the “grandfathered" $10,000 blanket
bond to $25,000 was not legal and the independent operators
could not afford the increase. Several others (Messrs. Dan
Mitchell, Joe Montalban, Carter Stewart) identified the proposed
increase of "grandfathered" bonds as a financial burden on small
operators.

RESPONSE: The underlying statute, 82-11-123(5), MCA, which
states in part "the board shall require: ... the furnishing of
a reasonable hond with good and sufficient surety, conditioned
for performance of the duty to properly plug each dry or
abandoned well" provides more than permissive direction in
setting bond amounts. "Good and sufficient™ must be considered
in the current context, and when a change of c¢ircumstances
renders a bond less than sufficient, it is the Board's
obligation to review and make a new determination of
sufficiency. The board, having considered the work of its ad
hoc bonding committee, believed a $25,000 bond is no longer
sufficient financial assurance for unlimited numberz of new
wells, and a $10,000 blanket bond is even farther removed from
sufficiency. The Board believed 82-11-123, MCA mandates its
proposed rule. Nevertheless, the Board was sensitive to the
possible financial burden on the smallest operators and modified
paragraph (1) (¢) of the proposed rules as indicated above.

i Mr. Teague and Mr. Mitchell commented on the
word "penal® in the existing language of Rule 36.22.1308. Mr.
Teague said the underlying statute had been modified some time
ago to provide the board authority to take the entire bond
amount for an operator's failure to properly plug welle and the
rule did not need to include the word "penal" as it implies the
bond could be forfeited merely as a punishment.

H The board agreed that the word "penal" was

superfluous and removed it from Rule 36.2.1308 in the instances
where it occurred.
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t Mr. Mitchell and Mr. Joe Montalban said the
Resource Indemnity Trust Fund should constitute an operator's
plugging bond and there should be no bond increase as operators
have paid the RIT (now Resource Indemnity and Ground Water
Assessment) tax for many years.

RESPONSE: The Board does not consjider the RIT a substitute
for well bonds. The Board has made several efforta to obtain
direct appropriations from the RIT for plugging orphan wells.
The Board's experience leads it to believe a legislative effort
to use RIT funds as a substitute for plugging bonds will be
unsuccessful. The statute that requires the Board to mandate
filing a bond does not allow the Board to consider the RIT fund
as a bond.

: Mr. Teague said that some of his association
membership was confused as to the meaning of the term multiple-
well bond and wished the Board to clarify the number of wells
that could be covered by a multiple-well bond.

RESPONSF; The term multiple means more than one and,
unless otherwise restricted by the Board, a multiple well bond
may cover an unlimited number of wells. The term is considered
synonymous with "blanket bond."

COMMENT 5: Mr. Teague sajd the proposed rule pertaining to
letters of credit appears to require in-state banks to have
total assets in excess of $200 million to qualify to provide
letter of credit bonds.

RESPONSE: The Board's intent was that only out-of-state
banks meet a minimum asset criteria. The Board modified
paragraph 5(c) as indicated above.

BOARD OF OIL AND GAS CONSERVATION

TERRI PERRIGO (J
EXECUTIVE SECRETARY

DONALD D." MAUCINTYRE
RULE REVIEWER

Certified to the Secretary of State June 15, 1998
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the transfer
of rules 20.14.201 through
20.14.208 pertaining to
veterans’ facilities

) NOTICE OF TRANSFER
)
)
)

TO: All Interested Persons

1. Pursuant to Chapter 546, Laws of Montana 1995,
effective July 1, 1995, the veterans’ facilities program is
transferred from the Department of Corrections to the
Department of Public Health and Human Services, In order to
implement that legislation, rules 20.14.201 through 20.14.208,
are transferred to the Department of Public Health and Human
Services ARM Title 37, Chapter 45.

2. The Department of Public Health and Human Services has
determined that the transferred rules will be numbered as
follows:

QLD NEW

20.14.201 37.45.101 Mission Statement
20.14.202 37.45.102 Definitions

20.14.203 37,45.201 Admission Criteria
20.14.204 37.45,205% Application Procedures
20.14.205 37.45.207 Admission Procedures
20.14.206 37.45.301 Discharge

20.14.207 37.45.501 Appeal Procedure
20.14.208 37.45.206 Application Materials

3. The transfer of rules is necessary because this program
was transferred from the Department of Corrections to the
Department of Public Health and Human Services by the 1995
legislature by Chapter 546, Laws of Montana 1995.

Rule Reviewes

Certified to the Secretary of State June 15, 1998.

4 P
Director, Public Health and
Human Services
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of 46.12.1221, )
46.12.1222, 46.12.1228, )
46.12.1229, 46.12.1231, }
46.12.1232, 46.12.1235, )
46.12.1237, 46.12.1241, )
46.12,1245, 46.12.1246, )
46.12.1251, 46.12.1254, )
46.12.1258, 46.12.1260 and )
46.12.1265 pertaining to )
medicaid coverage and )
reimbursement of nursing )
facility services )

TO: All Interested Persona

1. On April 30, 1998, the Department of Public Health and
Human Services published notice of the proposed amendment of
46.12.1221, 46.12.1222, 46.12.1228, 46.12.1229, 46.12.1231,
46.12.1232, 46.12.1235, 46.12.1237, 46.12.1241, 46.12.1245,
46,12.1246, 46.12.1251, 46.12.1254, 46.12.1258, 46.12.1260 and
46.12.1265 pertaining to medicaid coverage and reimbursement of
nursing facility services at page 1097 of the 1998 Montana
Administrative Register, issue number 8.

2. The Department has amended rules 46.12.1221,
46.12.1222, 46.12.1228B, 46.12.1232, 46.12.123%, 46.12,1237,
46.12.1241, 46.12.1245, 46.12.1246, 46.12.1251, 46.12.1254,
46.12.1260 and 46.12.1265 as proposed.

3. The Department has amended the following rules as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

46,12.,1229 OPE ING T _COMPONENT (1) through (3) (a)
remain the same,
(4) The operating cost limit is 382% 103% of wmedian

operating costs.
(5) through (5) (a) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec, 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.1231 DIRECT NURSING PERSONNEIL, COST COMPONENT

(1) through (3) remain the same,

(4) The direct nursing personnel cost limit is 3684% 107.5%
of the statewide median average wage, multiplied by the
provider’'s most recent average patient assessment score,
determined in accordance with ARM 46.12.1232.
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AUTH: Sec. 53-2-201 and 53-6-113, MCA

IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA

46,12.1258 ALLOWABLE COSTS (1) through (3)(b) (iv) remain
the same.

(v) In accordance with sections 1861 (v){1)(0) and

1902 (a) (13) of the Social Security Act, allowable property costs
shall not be increased on the basis of a change in ownership
which takes place on or after July 18, 1984 and-beforec—DBeeember
+—3587. Sections 1861 (v) (1) (0) and section 1902({a) (13) of the
Social Security Act are hereby adopted and incorporated herein
by reference. The cited statutes are federal statutes governing
allowability of certain facility property costs for purposes of
medicare and medicaid program reimbursement. Copies of these
sections may be obtained through the Senior and Long Term Care
bivision, Department of Public Health and Human Services, P.O.
Box 4210, 111 Sanders, Helena, Montana 59604-4210.

(3)(c)’through'(4) remain the same:

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-113, MCA
4. The Department has thoroughly considered all

commentary received. The comments received and the department’s
regponse to each follow:

COMMENT #1: The proposals to delete reasonable payment standards
and to cut the various components of the reimbursement formula
are arbitrary and without reasonable basis and do not meet the
standards for agency actions and rule making set forth in 2-4-
305, 2-4-506, 2-4-704, MCA and provisions of Montana's
Administrative Procedure Act.

RESPONSE__#1: The Department believes that the rule changes
adopted in the final rule are consistent with state and federal
Medicaid statutes, and that the rules and the adoption process
meets all MAPA reguirements.

COMMENT #2: The Department proposes to eliminate subsection (4)
of ARM 46.12.1221 which sets forth current state policy to
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provide for payment for nursing facility services through rates
which are "reasonable and adequate to meet the costs, including
the costs of services required to attain or maintain the highest
practicable physical, mental and psychosocial well being of each
Medicaid recipient, which must be incurred by efficiently and
economically operated facilities in order to provide care and
services in conformity with applicable state and federal laws,
regulations and quality and safety standards".

The Department states that maintaining this language is
unacceptable. We oppose this change because we believe that it
is unacceptable to eliminate such basic standards. What part of
this language could the Department possibly disagree with? Is it
the part that requires rates to be "reasonable"? The part that
requires the rates to be "adequate" to meet costs? The part
that requires the rates to cover the cost of services required
to attain or maintain the highest practicable physical, mental
and psychosocial well being of each Medicaid recipient? The
part that requires that rates cover the costs efficiently and
economically operated facilities must incur to provide care and
gervices in conformity with state and federal laws, regulations
and qguality and safety standarda?

If the purposes gtated in the current language are not
appropriate, what standards does the Department intend to set?
Is the Department proposing that as a matter of public policy we
should set nursing facility rates that are unreasonable,
inadequate and do not cover the actual costs experienced by
efficiently and economically operated facilities when they
conform with state and federal laws, regulations and quality and
safety standards? We believe the proposed change is arbitrary
and without rational basis.

We recognize that the Department is no longer subject to Boren
Amendment requirements and as such is not required to assure
anyone that rates are set at levels which are adequate to
compensate efficient and economically operated facilities. As
noted in rule hearings last year, it does not appear to us that
the Department could have been successful in making the changes
which were made last year had Boren not been in the process of
going away. It is c¢lear that without Boren the Department is
taking an even more draconian position toward the industry and
the result will necessarily translate into a hindrance to
quality patient care for the elderly.

RESPONSE #2: The language at ARM 46.12.1221, which is being
removed is a restatement of the intent to follow federal Boren
provisions. This language was never intended to be the adoption
of a specific standard for payment purposes, but rather a
statement of intent to comply with the Boren standard, The
Boren Amendment provisions were repealed in the Balanced Budget
Act of 1997, effective October 1997. The Boren Amendment has
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been the federal standard for Medicaid nursing facility
reimbursement for a number of years but no longer exists. To
leave this language in the rules now that the standard has been
eliminated may be interpreted as compliance or a veoluntary
continued application by the Department of the former Boren
Amendment standard to Medicaid nureing facility reimbursement
under these rules. This interpretation could lead to litigation
by providers that would seek to require the Department to comply
with certain procedural requirements of the Boren Amendment or
to force the Department to pay higher rates that Boren might
have required. The Department will comply with the current
requirements as the federal law no longer imposes Boren
amendment requirements and it would not be in this Department’s
beat interest to leave this language in place. The Department
will remove the language ag proposeed in the rule notice as it
pertains to the Boren amendment provisions.

The notion that the Department’s approach to rate setting and
rule drafting will change significantly in the post Boren era is
without foundation. The implication that the Department’s
approach to nursing facility rate setting and its interactions
with nursing facility providers is draconian is without merit
and is contrary to how providers and the industry have been
treated in dealings with this Department. The Department has no
agenda to change how it interacts with providers or modify
significantly its methods or standards in establishing equitable
and fair payment rates for all nursing facilities in Montana.

COMMENT _#3: A number of changes are proposed to the rate
effective dates. They provide that the Department is not
required to update inflation and other rate formula factors each
July 1 and that the various medians and other calculations in
the formula will not be changed once they are determined at the
start of the rate year. Additional language is contained
throughout the following rules which reiterates this change to
make it applicable to all portions of the rate setting process.

We oppose these changes. It is important for all of the factors
in the formula to be updated each year. This is necessary if the
formula is to be accurate and if available funds are to he
distributed equitably. This is true regardless of the amount of
funding available. Even if funding does not change, equitable
distribution of the available funding depends on the factors in
the formula being accurate. If the Department is not
distributing sufficient funds to account for inflation, changes
in the medians, etc., it can, as we are painfully aware, adjust
the caps to meet the funding level. The benefit of keeping the
formula components accurate is that facilities and the public
will have an accurate picture of the adequacy or inadequacy of
funding and of the values in place in terms of where the caps
are set.
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Also, we are aware of a recent situation where the Department
was retroactively reducing a provider’s rate after an audit.
The provider was able to prove that the operating median was set
too low, and that at the time of setting the median the
Department was in possession of sufficient information to have
accurately set the median. The provider asserted that if the
Department was going to set a new rate retroactively, it should
at least be accurate and based on the correct median. We agree
with the provider’'s assertion and believe these proposals are
before us so no future provider in a similar situation can
insist on an accurate rate. This is not good policy and we
oppose the proposed changes.

COMMENT_#4: The proposed ARM 46.12.1228 for rate effective dates
is the Department’s response to provider concerns about the rate
setting process. While we understand that the Department wishes
to avoid confusion, this proposal makes the rate setting process
even more uncertain for providers. By giving an open ended
effective date for ratea, the Department might be able to
utilize any excuse for not revising rates to reflect more
current data. With no specific target or deadline for adjusting
rates, the provider community is placed at serious risk because
we are unable to adjust to changes in the marketplace without
being able to forecast our revenues. The indefinite nature of
the language is particularly objectionable, because rates have
lagged behind actual cost increases for several years. If the
Department does not wish, for whatever reason, to adjust rates,
there is absolutely no requirement to do so, not now, perhaps
not ever. This language change violates all sense of fair play.
While we recognize the state has issues relative to maintenance
of systems within budgeted levels, the underlying expectation
from all who deal with governmental agencies is that a sense of
equity and fair play will be the order of the day, each and
every day. To have no requirement to adjust rates with some
sort of frequency takes a serious chink out of the cornerstone
of the relationship between providers and the state. This in
turn, diminishes our collective ability to provide care to the
regidents we are both called upon to serve. If all costs were
constant and controllable and market forces were not moving
heavier care residents into facilities with 1lighter care
residents going elsewhere, perhaps no adjustments to rates would
be fair and equitable. We simply do not see that scenario in
existence anywhere, so we must necegsarily count on adjustments
to the rates in order to have the resources necessary to provide
quality care.

The Department formula is predicated upon the notion that
increasing acuity in the current year is rewarded with future
rate changes. A similar circumstance exists for facilities that
experience declining patient acuity. The Department requires a
minimum staffing level be maintained based upon the patient
acuity score used in the rate year. But the facility must also
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staff according to patient needs. Locking up the rates for more
than one year at a time will potentially cause a nursing
facility to over staff its facility in the face of declining
patient acuity or occupancy changes. Likewise, facilities who
experience increasing acuity cannot be rewarded for increased
costs due to higher acuity. We oppose adding this statement to
the rules and request that the Departmwent not include it in
final rule.

RESPONSE TO #3 AND #4: The Department is proposing this wording
based upon interpretations by providers that there is somehow an
implied increase that would automatically be provided in rates
without a rule notice being published. There is no implied
increase in the rates or rate components with or without the
publication of a new rule and the establishment of new
reimbursement levels. This language is not an attempt to change
how the Department has operated in the past nor how it will
operate in the future in the proposal and adoption of payment
policy.

Providers have argued that the rule as currently drafted and
without any rule amendments would require application of an
inflation factor to base pericd costs and a resulting rate
increase for all providers effective July 1. Nursing facility
providers have threatened to file suit to enjoin the
Department’s proposed rule, contending that if the proposed rule
did not take effect, providers would automatically be entitled
to a rate increase. The Department disagrees that there was any
basis upon which the proposed rule could have been enjoined or
that if the rule had been enjoined the existing rule would have
provided for any automatic increase.

The Department generally adopts rule amendments each year to
specify the particular rate methodology and variables that will
apply for purposes of calculating and establishing new rates for
all providers effective July 1. The Department believeg that
the current rule was intended to provide for establishment of
new rates only on a year by year basis as provided in additional
rule amendments. The Department generally either adopts a new
base period or applies a further inflation factor to base period
costs for purposes of setting new rates. The legislature
appropriates funding for each year of the biennium. The
Department must go through some reasoned decision making process
in order to distribute this funding to providers. The variables
in the rate methodology must be set as a total package rather
than in isclation from one another. If providers were to
succeed in their argument, the result would be that rates would
be increased for inflation, regardless of changes in patient
acuity or availability of appropriations to fund increasges.
Some providers might receive inappropriate increages, because in
light of decreased patient acuity, it might actually cost them
less to provide services currently and no increagse would be
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warranted. Automatic rate increages might require Department
expenditures in excess of appropriations. Since this language
is clarification of the intent of the existing rule language,
the addition of this language does nothing to change how the
Department interprets or applies these rules, as they were the
implied intent of these rules since they were adopted by the
Department.

The implication that the Department will, because of the
addition of this clarification language, be able to hold rates
at the current level and not adjust components is without merit.
There is no Department historical perspective that warrants this
interpretation by the provider community, nor by adding this
language is the Department bound to make a rate or a rule change
on July 1, or at any other time. This language provides
clarification of the Department’s intent as it has always
existed that rate components and rates will be adjusted based
upon the publication of rules and adoption of policy or rule
amendments through a formal rule notice procegs, with the input
of providers and impacted parties. The Department anticipates
that with the repeal of the Boren amendment, providers will loock
to other aspects of the reimbursement system and rulea for
isaues for which to challenge Department rate calculations and
thus we are warranted in providing this clarification of the
Department’s intent.

The comments that a provider prevailed in proving that the
operating median was set too low is inaccurate. The provider
had their rate adjusted retroactively based upon audit
adjustments that were due to reporting of costs in the incorrect
cost categories. The Department has taken great efforts to
insure that providers aseparate costs as defined in the
administrative rules into appropriate cost categories. This
adjustment of costs to the correct categories has been applied
consistently, when it is discovered, to all impacted providers.
As a result of this adjustment this provider had a retroactive
rate decrease. The provider in question appealed their audit
adjustments and subsequently entered into a settlement agreement
to reduce the amount that was required to be paid back to the
Department as a result of their audit settlement and retroactive
rate decreage. The agreement that was entered into with this
provider did not validate the claims or objections that were
made during this providers appeal. The Department’s analysis of
this provider’'s objections in fact found that even if
misclassification of costs has occurred ameng providers, it has
not resulted in significant enough variances to undermine the
functioning or effectiveness of the component medians or limit
calculations. The Department’s analysis shows that the impact
on the medians is far less significant than this commentor
believes.

COMMENT #5: We oppose the proposed change to lower the operating
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cost limit from 103% of the median to 102% of the median
operating costs. We believe this reduction is arbitrary and
inappropriate and is without rational basis. The effect of this
change is to fail to recognize inflation as well as minimum wage
increases and increased care needs of our residents. This
component includes a number of cost centers that directly relate
to resident care needs - activities, social services and
dietary. The enforcement arm of this Department is increasingly
citing the need for more individualized activities, more social
services interventions and more dietary interventions, as well
ag the need for more staff generally. Yet the payment arm of the
same Department is failing to recognize even the full effect of
inflation - let alone the need to do even more in the areas
being cited. In addition, the 1996 cost reports being used to
get rates do not fully take into account the minimum wage
increases that took effect in 1996 and 1997.

The operating costs of 55 facilities (almost 60% of all
facilities) exceed the cap set by the Department under this
proposal and therefore those facilities will not receive a rate
that covers their operating costs.

We believe the history of this percentage shows a volatility
that is evidence of the arbitrary and irrational way it has been
set;

FY94 110%

FY95 115%

FY96 105%

FYS7 106%

FY98 103%

FY99 102% (proposed)

We recommend that the proposed operating cap be increased to
adequately account for inflation and to reflect the actual costs
incurred by facilities in providing care and services that meet
all state and federal quality and other standards. We also
recommend that the operating cost component be rebased in order
to reflect wage increases and increased patient acuity not
accounted for in the 1996 base year.

COMMENT. #6: Subsection (5) of ARM 46.12.1229 lowers the
incentive allowance from the lesser of 10% of median operating
cogts or 27% of the difference between the provider’s inflated
base year per diem operating cost and the operating cost limit
to 10% of median operating costs or 20% of the difference
between the provider’'s inflated base year per diem operating
cost and the operating cost limit.

We oppose the Department’s proposal to reduce the operating
incentive factor from 27% to 20%. The opportunity to earn an
incentive payment is reduced once by the Department’s proposal
to reduce the operating cost limit and again by a reduction in
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the operating incentive factor. This makes no sgense. Facilities
that manage to operate at less than the Department’s operating
cost limit (even after it has been lowered) are the facilities
hurt by this cut. The philosophy behind having an incentive
factor is to provide an incentive to lower cost facilities to
keep their costs down. The lowering of this incentive will make
it meaningless. And, these lower cost facilities are the very
facilities that are most likely to be required to increase their
costs to stay in compliance with standards which continue to
change by virtue of "interpretation" and increased enforcement
by federal regulators and state surveyors. These facilities mave
the state Medicaid program money. Why would the Department want
to provide less incentive for facilities to keep their operating
costs down?

In 1991, when the Department developed the current Medicaid
reimbursement system for nursing homes, it stated: "The purpose
of the incentive is intended to encourage providers to reduce
operating costs such as administrative costs to receive an
incentive payment". The proposed reduction in this cap is
inconsistent with the Department’s stated purpose for this
component. .

We believe the history of this percentage cap shows a volatility
that is evidence of the arbitrary and irrational manner in which
it is set:

FY34 40%
FY35 40%
FY96 30%
FY97 33%
FY98 27%
FY99 20% (proposed)

We recommend that the proposed operating incentive factor be
increased in order to continue to be a viable incentive to
facilities to keep their operating costs down.

COMMENT #7: We are concerned that the Department again reduces
the operating cost cap. This year, the cap is reduced from 103%
to just 102% of the median operating cost. Even though the
Department applied an inflation factor to the base year costs,
the Department still caps those facilities whose costs exceed
the median value by nominal amounts. Capping facility costs at
such low amounts means the Department no longer recognizes
legitimate cost differences for combined facilities, small,
rural providers and thoge facilities with significant changes in
patient occupancy. We recommend that the Department leave the
cost cap at 103% of the new median cost component. The
Department should congider increasing this component even higher
when funding is available.
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N 0 7: The Department continues to further
the basic goals of the reimbursement methodology to maximize
reimbursement of nursing services and nureing costs while
providing an incentive to operate efficiently and contain costs.
These adjustments in percentages have been set with these
reimbursement goals in mind and in conjunction with the
adjustment of the reimbursement components to incorporate
inflationary trends, patient assessment information, new median
cost computations, adequacy of the reimbursement levels through
the Department’s findings processes and appropriation levels.

The Department has continued to update the information in the
rate spreadsheet from the first notice of the rule and, based on
the updated information, we will increase the direct nursing
personnel cost limit percentage from 104% of the median to
107.5%, and the operating cost limit percentage from 102% of the
median to 103%. The incentive upper limit will remain at 20% of
the difference between the inflated base year cost and the
operating cost limit, and the property cap will remain at
$11.50. Reimbursement rates must be considered as a whole to
determine the adequacy of reimburgement levels and not isolated
to one component of reimbursement. Percentages have previously
been adjusted in order to provide for the maximum amount of
reimbursement to be distributed in the most appropriate manner
to all facilities participating in the program. These
percentages have been adjusted upward in some instances but c¢an
be adjusted downward in conjunction with the other reimbursement
componentsg in order to maximize the system of reimbursement as
a whole.

Rates have increased or decreased as a result of several
factors, not asimply as a result of the amount of funding
increase or the reductions in the cap percentages. The
incentive cap while being lowered, still gerves to further the
underlying basic goals of the reimbursement methodology. The
operating incentive is discretionary from the Department’s
standpoint as it reimburses providers for costs not incurred,
and it provides an incentive for providers to consider how to
incur facility operation costs in an efficient manner and
provides a mechanism for facilities to be recognized for cost
containment while still meeting participation requirements.

The incentive 1is not intended to be an encouragement for
providers to forgo c¢ompliance with standards nor is it an
entitlement, but rather an entirely discretionary aspect of the
reimbursement system, since it pays providers beyond the level
of actual cost. However, the Department continues to recognize
that an incentive for operating efficiency is of value in the
reimbursement system. Capital costs continue to be recognized
and increases are provided up to $1.86 per day or the $11,50 cap
if costs in this area support an increase. We have updated
patient acuity to the most current information that is available
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and provide increases in funding to the system of reimbursement
based upon both the appropriated funding level and projected
inc¢reages in patient contributions.

The percentages, caps and medians used in setting rate
components must be established in conjunction with each other in
order to distribute funding in the most equitable and
appropriate manner to all providers participating in the
Medicaid nursing home program. The percentages are not required
to be maintained at any particular levels to distribute funding
equitably though the reimbursement system. Percentages and caps
must be part of a reasoned decision making process that
evaluates all of the information in the system globally and
cannot be looked at in isolation to determine whether the system
meets legal requirements. All reimbursement factors must be
considered as a whole to determine the adequacy of reimbursement
levels and not isolated to one component of reimbursement.

The Department notes that neither the previous Boren Amendment
noxr any state or federal regulation requires that any particular
number or percentage of facilities receive rates that equal or
exceed actual costs, and that courts have recognized that there
i8 no requirement that all costs be reimbursed.

CQOMMENT #8: We oppose the change to lower the direct nursing
personnel cost limit from 109% to 104% of the statewide median
average wage.

When the Department’s current Medicaid reimbursement system was
developed in 1991, the Department set the nursing care cap at
125% of the median. The Department’'s stated rationale at the
time was: "this component is intended to encourage providers to
direct resources toward direct nursing care to residents and to
improve quality of care. This is why the percentage is much
higher than the operating percentage limit". Clearly, there was
a stated interest in quality of care and the need to recognize
the acuity of the facility’s residents.

We believe this reduction is arbitrary and inappropriate and is
without rational basis. The effect of this change is to fail to
recognize inflation as well as minimum wage increases and
increased care needs of our residenta. The enforcement arm of
thig Department is increasingly citing quality of care issues in
nursging facilities as well as the need for more staff. Yet the
payment arm of the same Department is failing to recognize even
the full effect of inflation - let alone the need to do even
more in the areas being cited. In addition, the 1996 cost
reports being used to set rates do not fully take into account
the minimum wage increases that took effect in 1996 and 1997.

COMMENT #9: Nursing home providers are experiencing an increase
in admissions of patients with more clinically complex
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conditions. This type of patient requires more direct and
indirect care. Higher care patients require wore nursing staff.
A decrease in the nureing cost limit by 5% is not consistent
with what the market is bearing on nursing homes today. If the
nureing home rates are being reduced annually due to limit
reductions but they have to incur more costs due to patient
acuity, nursing homes are heading towards extinction.

The nursging costs of 51 facilities (over 50% of all facilities)
exceed the cap set by the Department under this proposal and
therefore those fac¢ilities will not receive a rate that covers
their nursing costs.

We believe the history of this percentage cap shows a volatility
that is evidence of the arbitrary and irrational way it has been
set:

FY94 125%

FY95 130%

FY%96 116%

FY97 117%

FY98 109%

FY9% 104% (proposed)

We recommend that the proposed nursing cap be increased to
adequately account for inflation, increased patient acuity,
minimum wage increases and to reflect the actual costs incurred
by facilities in providing care and services that meet all state
and federal quality and other standards. We also recommend that
the nursing cost component be rebased in order to reflect wage
increases and increased patient acuity not accounted for in the
1996 base year,

T : During the past two years, the Department has
reduced the nursing limit from 117% of the median down to the
proposed limitation of 104% of the median and has reduced the
operating limit down from 109% of the median down to the
proposed 102% of the median. Meanwhile, the property rate limit
remaing frozen for the past two years. At this rate, in just 16
more years the state will be expecting to get these services for
free? Reducing limits to median levels fails to give adeguate
allowance for reasonable differences between facilities, local
economics, facility layout, size of facility and other variables
which give rise to a legitimate need to pay at levels which are
necessary in order to provide quality patient care.

In the 4th quarter of 1996, the industry faced the challenge of
dealing with an increase in the minimum wage. The DRI, as
utilized by the state does not forecast changes in wages based
upon changes in the underlying wage scale. DRI gimply takes the
historical past and using various leading economi¢ indicators,
attempts to predict changes in prices into the future. While
the Department did a survey and found that only a very small
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percentage of the industry was directly impacted by an increase
in the minimum wage {(meaning that they actually had employees
who were being paid at levels below the new minimum), the
Department failed to take into account the upward pressure a
change in the minimum wage has on wages in general due to
competitive forces. 1f the industry does not respond, there are
insufficient workers available to perform the important services
required by our elderly population. Adding to that, another
increase in the minimum wage was implemented in the latter part
of the third qguarter of 1997. Because the impact of both of
these increases are not reflected in the 1996 cost reports (the
basgis for setting current rates), we find that the DRI alone is
inadequate. However, to reduce payment limits to lower levels at
the same time is extremely punitive.

Ag an indicator of the impact of these changes, consider that in
the 1997 rate calculation, the nursing cost per hour limit was
$12.85: was decreased to $511.70 in the 1998 rate calculation and
is being reduced again to $11.50 per hour in the current rate
calculation. At the same time, the stated goal of the
reimbursement system is to provide quality carel We can
understand attempting to slow or reduce rates of increase, but
actual cuts in the face of upward pressure on actual wages the
industry must pay are simply unreconcilable with the provision
of quality care. Even using the DRI calculations (which we
believe are understated) over the past year, wages increased by
2.90%. All else being equal the limit should have been increased
from $11.70 to $12.04, not decreased to $11.50.

Furthermore, these reductions fail to take into coensideration
the increased costs faced by the industry as we are required to
implement electronic filing of minimum data set (MDS) data to
the state. This requirement will necessitate additional
computer expenses, telephone/internet charges, staff training,
additional time to input and transmit and monitor transmissions.
These are very real costs and there is no consgideration of these
costs accounted for anywhere. This is simply another example of
the inadequacy of the system whereby new rules and regulations
are requiring additional expenses, with no c¢ompensation
forthcoming.

The end result of these changes is that per the Department’s
rate sheet, we have gone from the 1997 rate calculation wherein
44 of 98 facilities had rates which covered their cost to the
proposed rules that now produce rates which cover cost for only
27 of 98 facilities. With 73% of the industry not having rates
which cover the cost of care, we believe this is a very strong
indicator that the system is inadequate. A system which
produces rates at these levels must necessarily force providers
to find ways to eliminate expengses. Unfortunately, rents are
fixed, utilities are not negotiable and things like insurance
and taxes do not diminish, This leaves about 60% of the
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remaining cost being somewhat controllable, with the end result
being such that quality care must necessarily be diminished or
compromised in some fashion.

RESPONSE TO #8, #9, AND #10: The Department continues to further
the bagic goals of the reimbursement methodology to maximjze
reimbursement of nursing services and nursing costs while
providing an incentive to operate efficiently and contain costs.
These adjustments in percentages have been get with these
reimbursement goals in mind and in conjunction with the
adjustment of the reimbursement componentg to incorporate
inflationary trends, patient assessment information, new median
cost computations, adeguacy of the reimbursement levels through
the Department’s findings processes and appropriation levels.
The Department has continued to update the information in the
rate spreadsheet from the firat notice of the rule and, based on
the updated information as stated in an earlier response, we
will adopt a direct nursing personnel cost limit median of
107.5%, an operating cost limit median of 103%, an incentive
upper limit of 20% and a property cap of $11.50. Reimbursement
rates must be considered as a whole to determine the adequacy of
reimburgement 1levels and not igolated to one component of
reimbursement. Percentages have previously been adjusted in
order to provide for the maximum amount of reimbursement to be
distributed in the most appropriate manner to all facilities
participating in the program. These percentages have been
adjusted upward in some instances but can be adjusted downward
in conjunction with the other reimbursement components in order
to maximize the system of reimbursement as a whole.

The percentages, caps and medians used in setting rate
components must be established in conjunction with each other in
order to distribute funding in the most equitable and
appropriate manner to all providers participating in the
Medicaid nursing home program. The percentages are not reguired
to be maintained at any particular levels to distribute funding
equitably though the reimbursement system. Percentages and caps
must be part of a reasoned decision making procegs that
evaluates all of the information in the system globally and
cannot be looked at in isolation to determine whether the system
meets legal requirements, All reimbursement factors must be
considered as a whole to determine the adequacy of reimbursement
levels and not isolated to one component of reimbursement. The
Department previously analyzed the impact of the federal minimum
wage increase for fiscal year 1998 rate setting and determined
that there was little impact based upon those individuals that
would be impacted directly by the minimum wage increase. Again
in an effort to analyze any impact any proposed increase in the
minimum wage would have on providers we did a new gurvey for the
month of March 1998. We will analyze this data to determine if
there will be any future impact to providers if any increases
are finalized at the federal level.
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The Department notes that there is no state or federal
regulation that requires that any particular number or
percentage of facilities receive rates that equal or exceed
actual costs, and that courts have recognized that there is no
requirement that all costs be reimbursed. Moreover, such a
percentage test is not the standard adopted by the Department by
which to assess compliance with Boren Amendment requirements in
the past or the Department’s test for adequacy of its rates
today.

COMMENT #1]: We are concerned that the Department is amending
cost report requirements that remove direct care staff from
direct nursing personnel costs and classify them as operating
costs. The Department specifies that direct nursing personnel
includes only "registered nurses, licensed practical nurses,
nurge aides" and direct patient care provided by the director of
nurses.

We recommend that the Department consider adding ward clerks who
work in support of the above listed licensed personnel, and
other universally trained, but unlicensed, health care workers
who provide direct patient care, to the direct nursing salary
component. We believe the proposed rule will actually create an
incentive to deliver direct patient care through higher cost
employees in certain circumstances.

Facilities who are capped on the operating cost component, but
who are below nursing personnel cost limit can increase Medicaid
payments by using licensed staff (such as certified nurse aides)
to deliver services or provide administrative support in place
of otherwise unlicensed staff.

We recommend that the Department provide adequate payments to
facilities for direct patient care regardless of where the
Department requires the salary cost be reported.

11: The Department has taken great efforts to insure
that costs have been reported accurately and in the correct cost
category during the last two years. These clarifications are
necegsary to try to achieve some consistency and comparability
in c¢osts that are being reported by providers. While ward
clerks may be providing a service as an adjunct to nursing staff
they do not meet the definition of direct nursing personnel as
defined in ARM 46.12.1231(2) (c) and as such need to be reported
as nursing administration costs on the cost report and not
included in the direct nursing computation for rate setting
purposes. In conjunction with the Departments efforts to update
and modify the patient acuity factor in the reimbursement
calculation the Department’s contractors will look at the costs
that should be acuity adjusted and will make recommendations or
changes, as necessary, in the definition of costs that are
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appropriate to include in the direct care center.

COMMENT $#12: The Department proposes to eliminate the separate
payment for reimbursement of nurse aide competency evaluation.
We do not have serious concerns about this proposal. However,
if the Department adopts it, we recommend that the Department
take into account when setting rates for facilities that have
received this funding, the fact that the amounts received were
reported on bage year cost reports as a revenue offset. These
amounts must be added back in when calculating rates for these
facilities. Also, we recommend that the reporting requirement
contained in this regulation be deleted. If there are no
separate reimbursements, why should the Department continue to
require separate reporting by facilities of OBRA costs?

We would issue a cautionary statement, that we believe nurse
aide training costs are on the rise due to outside competition
for staff. We must spend a greater share our time in recruiting
and training staff members. Sometimes that may be due to local
market conditions, not endemic to the industry as a whole, As
such, it would seem appropriate that when a facility is in short
supply of qualified staff, there should be every incentive for
them to recruit and train as necessary. The existing system
provides that incentive. We would propose that in light of the
fact that the Department continues to receive a higher matching
level from the federal government for nurse aide training
expenses than for other services, the unique reimbursement of
these expenses remains appropriate.

We further suggest, that since the Department believes they are
duplicate paying for these services, a mandatory revenue offget
of the amount paid by the Department should eliminate any
concerns about double dipping. This should also alleviate the
federal government’s concerns that the Department has been
double dipping as well, since the Department has clearly
submitted claims to the federal government wherein (if the state
paid for the same gervices twice as alleged), payment for NATCEP
costs have been included more than once. We believe an offset
of these costs on the cost report is more appropriate as it
assures that the costs are identified, covered and reimbursed
and only submitted to HCFA for matching funds once.

RESPONSE #12: The Department adopted payment rules and reporting
rules for nurse aide certification (testing) and training costs
several years ago. In the beginning we provided for a
recognition of increased costs due to OBRA requirements with an
add on to the payment rate for facilities. As these costs were
incorporated into the cost base we eliminated the separate add
on for OBRA payment and recognized these coats as part of the
base period costg that are wutilized for payment rate
calculations. The cost of nurse aide testing was maintained
separately from the training costs and continued to be paid for
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outside the per diem rate calculation because it varied from
facility to facility. The quarterly reporting and quarterly
payment has for testing costs fallen off considerably as the
first large group of nurse aides became certified and there
continues to be a smaller amount of new aides being trained and
certified through facilities. Providers have never been
instructed to offset these revenues against expenses on their
cost reports, sc they in fact have been receiving double
recognition for these expenses, as well as, receiving revenue
separately. We do not believe that any providers are offsetting
this revenue so this elimination will result in no impact to
these facilities from a cost reporting standpoint.

Nurse aide certification and training costs were desgignated as
administrative costs for reporting purposes by the federal
government, which is why we established the separate reporting
for these costs. This means that the state does not receive the
same matching rate for costs related to OBRA nurse aide training
and testing, as we do for other costs of providing nursing
facility services. Because the federal government requires the
state to report these costs at a lower federal matching rate we
are required to capture these costs separately. We will
continue to require facilities to submit the quarterly nurse
aide testing and training information to us for meeting this
reporting requirement. The Department will however, eliminate
the OBRA cost reporting form from the cost report forms and
instructions that facilities must £ill out when submitting their
annual cost report to the Medicaid agency.

COMMENT_#13: The Department’'s proposal fails to increase the
property rate cap of $11.50. We recommend that the cap be
increased. Although only 12 facilities are subject to the cap,
these are either relatively new facilities or facilities that
have undergone significant additions or renovations. The costs
involved in constructing these facilities (or
additions/renovations) exceed the cap because it is a totally
unrealistic cap and it is simply impossible to construct a
nursing facility which meets standarde at a cost at or near the
cap. Raising this cap is a matter of equity for those facilities
arbitrarily affected by it.

Also, we recommend that the Department continue to provide rate
changes that recognize substantial remodeling costs of existing
facilities. Montana’'s nursing facilities are aging and will
require substantial investments to upgrade and replace outdated
physical structures.

RESPONSE #13: The Department continues to recognize rate
adjustments for new construction or remodeling up to the $11.50
cap. Increasea are available up to $1.86 per day in this
component. While this is not a fair rental value or market
value system, the Department notes that in the aggregate rates
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meet or exceed the costs in this area of the reimbursement
system which provide that providers will have resources
available to spend on capital improvements. When the
reimbursement system was changed in 1991 the capital rates were
not rolled back to the actual costs that were being reported by
providers, which accounts for a large number of facilities
receiving capital rates in excess of their actual costs in this
component. Facilities that have undertaken new construction and
remodeling projects are aware of the limit on the capital rate
and have made a decision based upon those limits and their
ability to receive a rate increase up to the $1.86 per year to
incur these costs and undertake this new construction.

The Department has not committed to a fair rental value system
or any specific property methodology for the future. Providers
continue to advocate for changes in the property component
without considering the property rates may be calculated upon an
entirely different basis than under the present system and that
property rates are likely to shift considerably up or down for

many facilities under a new methodology. These changes may
impact the increases received in this year’s or subsequent
year's property rates significantly, The Department will

continue t¢o monitor the property reimbursement system in
conjunction with other  changes being considered for
reimbursement in the area of MDS and patient acuity adjustments
to insure that all components of the reimbursement system work
in conjunction with each other,

COMMENT #14: For the calculated property cost section, we know
of no provision in the BBA of 1997 which requires states to
adopt any provision contained in the BBA other than to recognize
the demise of Boren. Certainly, there is no mandate for states
to adopt any provisions relative to changes to ownership. The
provisions of the specific Medicare citation as incorporated by
reference was aimed at hospitals and had to do with recapture of
depreciation. We believe the adoption of this provision to be
unwarranted and is applying regulation which is not consistent
with congressional legislative intent., The cited Medicare rule
does not apply to nursing homes as nursing home rules have been
totally modified to the new PPS (prospective payment system)
environment, wherein facility specific costs are not recognized,
and therefore, there is no basis for claiming depreciation,
resulting in no basis for recapture of depreciation.

Furthermore, the additional argument that was preferred by the
Department was that to not be consistent with Medicare would
increage the differences between Medicare and Medicaid cost
reporting and would; therefore, increase coat. Firat of all, as
indicated above, the cited regulation does not apply to nursing
homes under Medicare. Accordingly, there is and will be no
difference between the two. Additionally, even if it did apply,
since there are already differences in this and other cost
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centers as well, why doesn't the Department eliminate all
differences between Medicare vs Medicaid cost reporting. We do
not see the significance of the matter, other than a further
attempt by the Department to limit property costs.

Meanwhile, the Department has gone to extra lengths in the
proposed changes to specify that property costs, plant
operations and maintenance costs, nursing costs, etc. must
necesgarily be different between Medicaid vs Medicare. We do
not see where one more slight difference between Medicare cost
reporting and Medicaid cost reporting will add significantly to
the Department’s burden.

We further believe that reliance upon the Medicare cost report
format will become decreasingly valuable for the Department
because providers will no longer be incentivized to record costs
which are captured for recovery from Medicare. We also expect
Medicare auditors to be somewhat less aggressive in pursuing
audit adjustments as the Medicare system will no longer rely on
the cost reports as the basis for payment. Thus, as a natural
course, we anticipate even greater difficulties in discerning
proper coding for both the Department as well as providers.

Our only other objection to this provision is simply that it was
incorporated by reference without it being attached as an
addendum to the proposal. This assumes that the
reader/responder has access to the specific provisions of the
Balanced Budget Act of 1997 and that the exact citation is
readily available and it's intent discernable. The Department
indicateg that copies are available upon request, but disclosure
in rule making should be full disclosure, not disclosure with a
"you have to ask for additional publications" approach in order
to obtain full disclosure.

It is aleo unclear as to how the Department intends to apply
these provisions to changes of ownership wunder lease
arrangements. Leases under Medicare are not subject to the
issues addressed in this regulation. What is the intent of the
Department in the adoption of this language?

COMMENT #15%: Subsection (3) (vi) of ARM 46.12.1258 incorporates
Medicare language which provides that allowable property costs
shall not be increased on the basis of a change in ownership
which takes place on or after December 1, 1997. We oppose the
adoption of this provision. This fails to recognize the value
of a partially or fully depreciated building. For many years
the Department has promised to adopt rules governing payment of
property costs which reflect the "value" of the building, rather
than costs associated with it. Thie has never been done and the
property component remains outdated and inequitable.

RESPONSE TO #14 AND _#15: The Department will not adopt the
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proposed changes to ARM 46.12.1258(3) (b) (v} and the addition of
{3) (b) (vi) at this time. We proposed this adoption in an
attempt to be consistent with the Medicare regulations in this
area. We will continue to monitor the impact of this change in
federal law on the Medicare program and will determine if these
regulations are appropriate to consider and adopt in the future
for Medicaid reimbursement purposes.

The Department can and often does incorporate by reference
sections of laws and regulation that are to voluminous to add to
the text of the rules. There is no requirement that these rules
or regulations be resgtated in their entirety in the Adminis-
trative Rules of Montana if they are incorporated by reference. The
Department will always provide copies of any rules or
regulations that are incorporated by reference and finds no
merit to this comment.

The Department has as part of this rule notice made additional
changes to ARM 46.12.1260(4) to clarify for providers the
appropriate reporting of costs in the cost report categories
that correspond to the Medicaid expense statement line items.
We have taken efforts to insure that providers are aware of the
differences in the Medicaid and the Medicare cost reporting
requirements and, to the extent possible, have tried to maintain
consistency with the Medicare forms where we could. We do find
that we need additional information that is not available from
the Medicare «c¢ost report and will continue to utilize
supplemental Medicaid forms in order to gather this information.

: We recommend that subsection (6) of ARM 46.12.,1232
be deleted. This subsection provides for an annual monitor of
patient assessment abstracts. Because the Department plans to
utilize a minimum data set (MDS)-based acuity measure effective
July 1, 1999, there is no purpose served in having providers
continue to do the paperwork and documentation associated with
the patient abstract system. Thus, there is no need to monitor
the abstracts. We also recommend that the abstract requirement
be eliminated as soon after July 1, 1998, as possible.
Facilities are being required to needless and wasteful paperwork
to document to two systems-the patient abstract system required
by Medicaid and the MDS system reguired by the federal
government. Implementation of Medicare PPS for many facilities
on July 1 exacerbate an already difficult situation,

ENT 7: The Department continues the provision that
facilities must utilize and submit the patient assignment score
(PAS) forms and data to the state. Meanwhile, the Department
has also promised that they will soon drop the PAS requirement.
The proposed rule does not address the phase out or demise of
the PAS tool in favor of the MDS (RUGS) system. Since the
Department has not provided for a phase out, it is forcing
providers to incur additional costs in order to complete both
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the PAS and the MDS since these are substantially different
tools and must necessarily be done independently. The
Department indicated a need to adopt new rules relating to
property cost based on change of ownership in order to avoid
differences in the Medicare versus Medicaid cost report on the
premige that it would cause increased costs unduly. However, to
retain the PAS system and be required to migrate everything to
the MDS system is of far greater expense to all parties than any
cost reporting difference, regardless of the cost center which
is impacted.

We would strongly encourage the Department to drop the PAS by
September 1, 1998, so that all parties can focus on the MDS.
This change should be adopted by the rule making process which
is presently underway so the Department’s reimbursement system
contractor does not have an open window to perform the task of
mapping the MDS (RUGS) grouper to the current PAS system. At a
minimum, language indicating an intention to transition away
from PAS to MDS$S (RUGS) would give the provider community heads
up notice and would provide the Department the opportunity to
make the change mid-stream without having to go to rule making
at that time.

COMMENT #18: Provider changes such as changes in occupancy or
special patient needs may be ignored by the Department. The
patient asgessment scoring number used in the reimbursement
formula does not accurately reflect the level of care required
in our facility. The increased number of behavior problems,
cannot be scored in the current form. This results in the
increase of staffing for resident gafety while receiving less
compensation. The state must recognize that the acuity level
has risen in nurasing facilities even if the PAS has not. We are
cbligated by law as well as morality to provide the best care we
can. This should not be done at a loss in revenue.

B 17 AND #18: The Department continues to be
committed to the elimination of the patient assessment system
requirements for facilities and has entered into a contract with
a consulting firm to help us in this transition and development
process for a new acuity measurement gystem. We are undertaking
an analysis of the adjustment of acuity in the reimbursement
system in conjunction with computerization of the minimum data
set and its use as an asgessment tool and are planning to have
a new system implemented by the July 1, 1999 rate setting
process. The development and implementation of a new system of
acuity measurement may also provide additional options to
address the concerns that have been raised in the past regarding
the nursing wage computation, the licensed to non-licensed ratio
calculation and the minimum staffing requirements.

We believe that the use of the MDS data will better recognize
the increase in acuity of nursing facility residents and be a
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better tool to capture staff time in dealing with residents with
behaviors.

The Department did not propose any changes in the patient
agsgessment area in this rule notice, and will not remove these
rule provisions as part of the final adoption of these rule
changes. We will agree however to propose a separate rule
notice to deal specifically with repeal of the patient
assessment abstract provisions. This notice will solicit input
on what alternative will be put into place if a new acuity
measurement system cannot be put in place on July 1, 1999. As
part of this rule notice we will need to put into place a
contingency plan concerning acuity adjustment for rate setting
purposes for fiscal year 2000, These provigions may mean that
a provider would be required to keep their rate year 1999
{(current) six month patient assessment average for rate setting
purposes because there will be no abstracts or monitors from
which to establish new acuity information for rate year 2000.
We will also need to adopt provisions for providers that have
deficient patient assessment monitor scoreas for fiscal year 1999
rate setting purposes so that they will continue to submit
patient assessment abstracts in order to receive a rate change
on January 1, 1999, if they are not deficient on a new monitor.
We believe the impact of repealing the acuity measurement
process needs to be commented on by all nursing facility
providers and feel that a separate rule notice and comment
period would provide all providers an opportunity to ¢omment and
provide input prior to the elimination of these rule provisions.

COMMENT #19: Examination of the Department’s rate spreadsheets
based on implementation of these proposed rules indicates the
following:

1) 32 of 98 facilities (33%) receive actual rate cuts

2) 72 of 98 facilities (74%) receive rates that do not
cover the actual, allowable costs of providing care to
Medicaid recipients

3) In additionh, nursing salaries as well as nursing hours
staffed are rising steadily - faster than inflation.
Based on a sample of Montana’s nursing facilities, we
have found the following:

a) Nurse aide salaries increased 12.3% from the 1995 cost
reporting periods to the 1997 cost reporting periods

b) RN salaries increased 8.5% during the same period

c) LPN salaries increased 4.6% during the same period

d) RN hours staffed per patient day increased 14.8% from
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the 1994 cost report period to the 1996 cost report
period

e) LPN hours staffed per patient day increased 10.8% for
the game period

£) Nurse aide hours staffed per patient day increased
6.8% for the same period

Clearly, Medicaid rate increases in the 2 to 3% range have
failed to keep pace with the unavoidable cost increases being
experienced by fac¢ilities who are caring for residents with
ever-increasing care needs. There is a great need for funding
levels that take these issues into account.

Therefore, we are asking the Department to consider using
funding appropriated for increased patient days to fund rate
increases that are sufficient to enable facilities to provide
care and services that meet all applicable quality standards.

The Department’s spreadsheet which outlines how legislative
funding is distributed indicates that actual Medicaid bed days
paid from July 1, 1997 through March 31, 1998, when annualized,
amount to 1,347,358 patient bed days projected for FY9B. Yet,
the Department'’s spreadsheet spreads legislative funding over
1,421,283 bed days. This represents bed day growth of 5.5%!
This is at a time of declining bed days, when it is expected
that FY99 bed days will be less that FY98, not more. This
amounts to an over-projection of bed days of 73,925, which
translates into $6.6 million. In effect, 86.6 million
appropriated by the lLegislature to the nursing home program will
not be distributed to nursing homes.

We believe that it is important for the Department to have some
room for mid-year adjustments due to various factors, but a 5.5%
rate is artificially high and comes on the backs of 73% of the
providerg in the state. In the previous two rate years, the
cushion was in the 2.5% range. By reducing the cushion to the
same margin as in the two previous years, the Department would
be able to restore approximately $3.5 million to current year
rates, without any crunch on the budget.

There is clearly no rational basis to reduce caps, cut rates for
one-third of nursing facilities and provide rates that are less
than costs for 75% of nursing facilities, all at the risk of
reducing the quality of care to nursing home residents, when the
legislature appropriated sufficient funds to more properly fund
this program. In fact, the legislature specifically provided
language in HB2 to address potentially inadequate funding and
potentially declining bed days. The language states:

"The PDepartment is authorized to sgupplement funds
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appropriated to rebase nursing home rates with funds
appropriated for increased nursing home bed days in ordexr
to avoid inappropriate decreases in the Department’s
current nursing home reimbursement formula and to comply
with federal law, as long as total program expenditures do
not exceed the appropriation for nursing homes."

We believe the caps proposed 1in these rules represent
"inappropriate decreases in the Department’s current nursing
home reimbursement formula". We recommend that the Department
use its authority to move funding from bed days to the rate
formula in order to increase the various caps to appropriate
levels.

RESPONSE #19: The Department disagrees with the comments
suggesting that the rates have been developed based solely upon
budgetary conaiderations, that the level of appropriations
available to the rate system 1s inadequate or that the
Department has no legitimate standards for rate setting. The
Department also disagrees that rates must cover the actual costs
of facilities or that the law prohibits rate decreases. These
are not the standards by which the legal adequacy of the rates
ig measured. The Department has developed the rates to comply
with legal requirements and its analysis demonstrates that all
requirements have been met or exceeded.

The Department acknowledges that some providers will receive
rate decreases even with the increases in the percentages on the
medians that will be adopted in the final rules. However, these
rate decreases are based upon changes that have occurred in the
costg incurred by thege facilities, changes in patient acuity at
that facility, audit adjustments and sgettlements that have
occurred and adjustment in the statewide medians which are
representative of the costs that were incurred in the base
period cost reports plus an allowance for DRI inflation to
inflate those costs to the mid point of the rate year. Even if
a 3 to 4% funding increase had been provided there would
continue to be providers that would receive a rate decrease.

The total reimbursement for fiscal year 1999 will be over
$128,500,000 which results in an average per day rate increase
of 3% over the fiscal year 1998 average rates, This amount
exceeds the 1.5% increase in state and federal funds appropriate
by the legislature for fiscal year 1999. The Department took
into account all relevant information, including the funding
available from patient contribution and the lowest quartile
analysis to determine rates that are appropriate.

The Department disagrees that the bed day calculation is
inaccurate for figcal year 1999. The logic for this computation
is consistent with past practice for projecting caseload growth
in thig program. The case load increase was computed from
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fiscal year 1997 projected days as of April, 1997 and was
indexed forward for each year of the biennjum. The Department
does not have the data available to conclude what the final bed
days will be for fiscal year 1999 and it would be premature to
spend funds on reliance of bed day savings yet unrealized.

The Department agrees that it does have the authority language
included in House Bill 2 to supplement funds appropriated to
rebase nursing home rates with funds appropriated for increased
nursing home bed days in order to avoid inappropriate decreases
in the Department’s current nursing home reimbursement formula
as long as total program expenditures do not exceed the
appropriation for nursing homes.

While there may be some amount of case load growth available to
provide for increases in this program, the amount of days that
the commentor believes are available are clearly overstated
based upon the Department’s analysis of bed day trends. The
calculation of the $6.6 million dollar amount is clearly in
error. The only funding that could be made available would be
the state and federal funds that were appropriated by the
legislature. There is no additional funding available from a
patient’s contribution to their cost of care if there are no bed
days occupied. At the present time the Department does not know
what, if any, excess case load growth is available to provide
for increases in this program, and clearly it is not at the
level that the commentor believeg is available. Nor does the
Department believe that this funding is necessary in order to
comply with laws or to avoid inappropriate decreases in the
Department’s current nursing home reimbursement formula.

COMMENT #20: It appears that the Department. now uses the payment
formula merely to allocate scarce state dollars among the
facilities.

Originally, the current payment formula recognized a wide range
of provider costs. The operating cost component cap began at
125% of the median cost. It now stands at 102%. The nursing
cost component cap began at 140% of the median nursing hourly
wage cost. The cap is now 104%. By next year, it is very
likely that the Department will reduce the cost caps below the
median cost to provide care. This means that at least one-half
of the nurging facilities in Montana will be required to
subsidize the Medicaid program.

The increase ag proposed is by no means adequate or reasonable.
It is unfair to tax private pay patients with a bed tax and then
be forced to pagss on additional costs in order to make ends meet
when the Medicaid population is being under funded. There has
to be a more fair gnd equitable way to distribute the available
dollars within the budget. Last year legislators I visited with
just assumed that each facility was given the straight
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percentage approved acroas the board. Maybe that is the fair
way.

We are concerned that the Department’s rate setting policies
will not be amended to respond to changes in facility occupancy
and local access. We ask that the Department provide an
explanation in the response to public comments about its plans
to extend the current payment method beyond the next few years.

COMMENT #21: The costs of running a nursing home must all be
paid for by someone. As the acuity of patients continues to
rise, sacrifices in care must be made in order to provide

services at current reimbursement levels. When there is a
disparity between cost and Medicaid reimbursement, the
difference must be made up in private pay rates. This cost

shifting is an additional burden on those who are not yet
Medicaid eligible. The point is rapidly approaching where we
will be forced to screen Medicaid patients and deny admission to
those o©of higher acuity whoge projected costs exceed
reimbursement .

RESPONSE TO #20 and #21: The Department does not agree with the
objection that the payment methodology is driven out of state
budgetary congiderations, and that the level of appropriations
available to fund the rate system is inadequate. The Department
has developed rates to comply with legal requirements and its
analysis demonstrates that all requirements have been met or
exceeded. We have considered numerous factors in the
development and the establishment of reimbursement levels for
nursing facilities.

The goals of Montana’s reimbursement methodology continue to be
to encourage providers to make reasonable and necessary
expenditures on nursing costs, by recognizing more of these
costs through a higher limit on the direct nursing personnel
cost component. We strive to contain operating costs by
reimbursing at a lower percentage on the median for operating
coats, but we continue to provide for an incentive to providers
that have contained operating costs below the median.

Since the establishment of the current rate system in 1991, the
Department has used the same methodology and standards to
evaluate whether the rates establighed under the rate system
comply with legal requirements. The methodology and standards
are contained in the Department’'s lowest quartile analysis. The
proposed rates are evaluated in relation to a set standard
which is the average cost of the 25% of facilities with the
lowest cost in the operating and direct nursing cost centers.

Under state law, the Department is authorized to establish rates

in accordance with federal requirements, taking into account
various factors, including the availability of appropriated
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funds. While the availability of appropriated funds is one
factor that is considered in setting rates, rates are not set
solely based upon available appropriation and the adequacy of
rates has been measured in relation to actual cost data and
without regard to appropriation levels. The Department does not
believe that it would be appropriate to provide rate increases
in all cases, across the board to providers regardless if data
indicated that a providers cost or acuity does not support such
an increase.

Moreover, we believe funding levels are adequate to establish

adequate rates for all facilities. In the aggregate, total
funding distributed to nursing facilities will increase more
than the 1.5% appropriated for fiscal year 1999. The

reimbursement system for FY 1999 will distribute a 3% increase
in aggregate funding to nursing facilities, demonstrating that
rates are not tied directly to appropriation levels and or state
budgetary constraints. The adequacy of rates is determined
after comparison of proposed rates to these actual cost levels,
which was done for the rates that will be adopted in this
notice. As indicated in other responses to comments in this
notice, the operating component cap percentage has been
increased from 102% to 103% of the median operating cost. The
direct nursing cost component cap percentage has been increased
from 104% to 107.5% of the state wide median average wage. The
results of the analysis indicate that the rates as finally
adopted comply with applicable legal standards.

COMMENT _#22: The Department should be aware of the impacts on
Medicaid payments and provider billing requirements due to the
Balanced Budget Act of 1997. The Act requires skilled nursing
facilities to bill Medicare directly for certain Part A and Part
B services provided by outside suppliers.

Contrary to the Health Care Financing Administration’s opinion,
consolidated billing will affect Medicaid payments and billing
requirements. This is most true for bills submitted to Medicaid
for Medicare deductible and coinsurance amount.

We recommend that the Department include any necessary
administrative rule changes and provider instructions related to
consolidated billing in its final rule notice. Consgolidated
billing begins for certain facilities on July 1, 1998.
Providers, including hospitals, nursing facilities and other
Part B suppliers need state instructions in order to complete
their own financial and treatment programs.

RESPON. 22: This request is outside of the proposed rule
changes that are included in this rule notice. The Department
is monitoring the changes that will be required for skilled
nursing facilities under the prospective payment system and the
new consolidated billing requirements under the Medicare
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program. We have been in contact with the Medicare fiscal
intermediary, as well as HCFA staff, to get information
concerning the impact of these regulations. Interim final rules
with a comment period were published May 12, 1998 from Medicare.
The Department is committed to determining the impact that these
regulations will have on skilled nursing facility providers
under the Medicaid program and will publish any administrative
rule notices that are necegsary for nursing facilities under the
Medicaid program once the requirements are determined and the
scope of the program services that will be impacted is assessed.
The Department will formally write to HCFA regarding its
concerns and seek clarification concerning these provisions. We
will share the response to our questions with the provider
community once it is provided from HCFA.

COMMENT #23: One provider recommended that the Department change
the rules on PAS to accommodate smaller facilities for minimum
staffing requirements. State survey staff required that we
schedule additional nursing personnel in our facility to ingure
the safety of our residents. The minimum staffing requirements
based on our PAS sgcore should be correlated to the number of
residents and the number of days in a month to determine the
appropriate staffing levels.

RESPONSE #23: The proposed change is outside the scope of the
proposed rule changes that are being considered at this time.
Facilities are required to staff to meet the level of care that
is required for the residents that are living in the facility.

COMMENT # 24: Some commentors reguested information and copies
of documents related to the rate setting process.

RESPONSE #24: Requests for information and documentation should
be directed in writing to the Department of Public Health and
Human Services, Senior and Long Term Care Divigion, P.Q. Box
4210, 111 North Sanders, Helena, MT 59604-4210.

5. The changes will apply to nursing facility services
provided on or after July 1, 1998,

Rule Reviewer irector, "Public Health and

Human Services

Certified to the Secretary of State June 15, 1998,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the NOTICE OF AMENDMENT

)

amendment of rule 46.30.1605 } AND REPEAL
and the repeal of 46.30.1601 )
and 46.30.1603 pertaining to )
the child support and )
enforcement services fee )
schedule )

TO: All Interested Persons

1. On January 29, 1998, the Department of Public Health

and Human Services published notice of the proposed amendment of
rule 46.30.1605 and the repeal of 46.30.1601 and 46.30.1603
pertaining to the child support and enforcement services fee
schedule at page 310 of the 1998 Montana Administrative
Regigter, igsue number 2.

2. The Department has repealed rules 46.30.1601 and
46.30,1603 as proposed,

3. The Department has amended the following rule as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

46.30.1605 FEE_ SCHEDULE (1) through (1) (h) remain as
proposed.

+%+1_L for each payment éis&f*ba&ieﬂ—ee—a—esga—eaee——a—éee

- of support

ributed to a igee, whether by warrant, electronic funds
transfer, direct deposit in a financial jinstitution or by any
@ther means a fee may be assessed. For each distribution, the
fee shall be no greater than $7.00 r 10% of the distribution
whichever is less. This fee shall may be assessed against the

1nd1v1dual or englty rece1v1ng CSED gervices. If—the—indbvidual

- f the bligee or anothe
State ig receivin SED services, the e may be deducted from

the support collection, before distribution. The total fee

Montana Administrative Register 12-6/25/98



-1778~-

incu d__agains individu r i aymen
distribution alone shall not exceed $364.00 per veay, per case,
he payment distri ion £ ma v bov
ther e ermitted b i wev h a n
igtribution f nly a i i jbutions made in_g¢
ein forced ED un i V- F a

Social Security Act.,
(i) fef—ﬂea—aee&sEaaee—re}aeed—ﬁefvieea——a—éeemfef

for ea lication for non-asg
related servicgg ThlE fee shall be collected ;g m__the
applicant at the tlme of application $rem—the-—individual

in the form of a cashier’s check or
oney order. If th iate fee is not included with h
licati e CSED wi en or re- t
guch fee is paid. The fee shall be $25.00 for an 1nd1v1dua1
whose annual household income is at least $20,000. The fee
shall be $15.00 for an individual whose annual household income
is at least $10,000, but leas than §20,000. The fee shall be
$5.00 for an individual whose annual household income is less
than $10,000. 1f the applicant misrepresents or _errs in
reporting annual hougehold income, the .GCSED may assesg an
additional application fee against the appligant at any time.
The ditional fee 1l be the differ tween th moun
which wasg id at th ime of appligati nd th t that
would have paid for the application if there had been no
misrepregentation or error of annual hougehold income.

(2) through (5) remain as proposed.

(6) Other fees assessed to the party or entity requesting
the service are:

(a) for parent locate services, a fee of $33-66 10,00 if
the socjal security number of the person to be located is
provided to the CSED, and 514.90 if the social security number
of the person to be located is not provided;

(b) for each intercept of federal or state payments +in
nop—public—assistance—easens, a standardized fee of $25.00 or
actual costs if less than the standardized fee; federal or state
payments include, but are not limited to, income tax refunds;
and

(6) (¢) remains as proposed.

(7) In no case may a fee authorized under this rule be
charged to or collected from a person while that person is a
recipient of public asgistance in Montana unless federal
regulations pertaining to operation of the IV-D program allow

the charging or collection of that fee. Fees will not be charged
tQ. individuals recejving a FAIM financial assigtance cash grant
under the federal TANF (Temporary Asgistance to Needy Families)
Blogk Grant in Montana,

(8) In no cage may a fee authorized under this rule be
¢hanged charged to or collected from a foreign reciprocating
country, or an obligee residing in a forelgn country

9 fee provided for under t rul be gesse

in addi;ign to any other fee allowed by the ;ule which may be
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appli 1 o_the case.

AUTH: Sec. 40-5-202 and 40-5-210, MCA
IMP: Sec. 40-5-210, MCA

4. The Department has made changes in format to the
proposed amendments of rule 46.30.1605, which did not affect the
content of the rule. Further, the Department corrected a
typographical error in ARM 46.30.1605(8). The Department also
made changes to ARM 46.30.1605 in response to comments the
Department received as addressed in the comments and responses

below. In addition, the cost to the Department to perform
locate services has changed since that particular fee was last
amended. The cost to the Department is now $10.00 if the

Department knows the social security number of the person to be
located., The cost to the Department for locate services if the
social security is unknown is $14.00. The rule was changed, at
the Department’s request, to clarify the amount of the fee,
based on current actual costs.

5. The Department has thoroughly considered all
commentary received. The comments received and the Department’s
response to each follow:

COMMENT #1 : Numerous comments addressed jssues outside of the
Department’s proposed fee schedule. Further, numerous
commentors provided a historical background of their support
cases, but only expressed their support or opposition to the
proposed rules.

RESPONSE: For clarity, the Department grouped categories of
comments, and provides responses to each category. The
Department will not address issues outside of the proposed fee
schedule in these comments. To protect the privacy of all
persons inveolved in the Department'’s caseload, the Department is
unable to provide a response in these public documents, to
individuals who expressed specific case concerns. The
Department invites any individual or group who has concerns
outside of the fee schedule to contact the Department in person.

COMMENT #2: A commentor asserted that fees will not generate
revenue. Other commentors questioned the method by which the
Department predicted fee revenue. A commentor also agked for
copies of the formula used by the Department to determine the
expected income. In addition, the commentor asked for a
breakdown of support collected in non-assistance cases, and
assistance cases. The commentor also asked whether there are
statistice of collections made for persons, based on that
person’s income range. The commentor also asked whether there
are studies from other states concerning the relationship
between fee increases and the number of persons using child
support enforcement services,
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RESPONSE : In September of 1997, the University of Montana
issued a study concerning fee implementation in Montana. The
hardship fee, fee for interstate actions and fee for paternity
decisions found in the Department's original proposed rules were
based on the University of Montana study. However, these fees
were removed from the Department’'s final rule. The $7.00
handling fee was derived through a Department analysis of actual
costs per case for enforcement services ($266 per year) and
payment processing ($98 per year). The anticipated revenue from
the enforcement fee is approximately $1.2 million, of which only
$404,000 is retained by the state in its state special revenue
account and 66% is returned to the federal government for
reinvestment in the program.

Even with the projected fee income, the Department projects a
state special revenue shortfall of nearly $900,000 for Fiscal
Year 1999 beginning July 1, 1998, A copy of the Department
methodology for determining the amount of the handling fee and
projecting the revenues generated from the handling fee is
included at the end of this response.

In fiscal year 1997, the Child Support Enforcement Division
collected $27,967,704 in non-public agsistance caseg.
Collections were $10,871,905 for cases where public assistance
was provided. No statistics are available for collections, based

on an Obligee or Obligor’s income range. The information
necegsary to compile such statistics is not available to the
Department . The Department is not aware of any studies

concerning the relationship between fee increases and the number
of persons using child support enforcement services.

Methodology Used by CSED to Calculate Handling Fees
and Project Fee Revenue

Calculation of Handling Fees

Total costs related to cases in

"enforcement" status

Excluding costs of payment processing $7,473,459

Divided by number of cases in
"enforcement" status 28,102

Equals Enforcement Cost per Year Per

Enforcement Case S 266
Total costs related to payment processing $1,023,709
Divided by number of cases receiving payment 10,434

Equals Payment Processing Costs

Per Year Per Paying Case s 98
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Annual Enforcement Costs plus Annual

Payment Processing Cogts Per Paying Case 3 364
Divided by Est. # Payments Per Year 52

Equals Amount Paid Toward
Enforcement /Procesging Per Warrant 5 7

CALCULATION OF INCOME GENERATED BY HANDLING FEES

Total Number of Warrants Issued

Per Year 212,556
Multiplied by Handling Fee 5 7
Equalsg Maximum Potential Annual

Income from Handling Fee $ 1,487,892
Agsume 80% Collection Rate of

Full Fee 80%
Equals Projected Annual Income

from Handling Fee $ 1,190,313
Less 66% Share to Federal

Government s 785,606
Equals State Share to State

Special Revenue Account 3 404,707
COMMEN 3: Numerous comments demonstrated a posgible

misunderstanding of the $7.00 or 10% handling fee and how this
fee will be assessed.

RESPONSE: The handling fee will only be assessed when a
collection is made. If the collection equals or exceeds $70,

the fee per collection will be $7.00. If the collection is less
than $70.00, only 10% of the total collection will be assessed.
Fees will not be charged to public assistance recipients under
the TANF block grant, nor will they be charged if a collection
is not made. Feeg are based on the actual cost of enforcing
and collecting support.

COMMENT #4: Several commentors opposed the proposal to add
additional fees in general, regardless of whether the fee is
paid by Obligors or Obligees. Some commentors suggested that
the Department collect more support, and implement saving
measures instead of charging fees. Commentors guggested
reduction of the number of discretionary or non-necessary cases
as a cost-saving measure, in lieu of fee implementation.
Another commentor suggested that the Department seek additional
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funding from the legislature instead of asseasing fees. A
commentor also asked why fees are necessary, in light of welfare
reform legislation.

RES SE: The Department understands that assessment of fees is
a controversial issue. However, the Department is required to
follow the directives of the Montana Legislature concerning the
Department’s budget. The Child Support Enforcement Division has
historically been funded in part by assignment of support,
followed by collections in public assistance cases. The
remainder of the funding comes from the federal government. The
Child Support Enforcement Division has not been funded in the
past to any significant degree by the state general fund.
However, Montana's welfare reform, the FAIM program, has been
successful in drastically reducing the number of public
assistance recipients. The reduction in assistance cases caused
a severe drain on money available to fund the Child Support
Enforcement Division program. The Department strives to
increase collections in all cases. In fact, the Child Support
Enforcement Division continues to increase collections from year
to year. However, increasing collections in non-assistance
related cases, as suggested by commentors, will not increase the
Department’s revenue. Therefore, the Department must look to
other sources of funding.

When the 1997 Legislature met, they recognized the success of
the FAIM program, and decline of revenue available to the Child
Support Enforcement Division. The Legislature also recognized
that it may be necessary to develop a contingency plan to help
cover the costs of the child support program, because the
Department may not have sufficient funding to operate over the
biennium without additional money. The contingency plan adopted
by the Legislature specifically required implementation of child
support related fees, in the event that special revenue funds
wouldn’t cover Child Support Enforcement Division costs. Based
in part on the Federal Government Accounting Office’s proposal
to collect user fees, the 1997 Montana Legislature passed House
Bill 2. It reads, "The legislature recognizes that parties who
are not required to participate in the IV-D program are choosing
to use program services, The legislature intends that theae
parties help defray the costs associated with provision of
servicea. If the CSED projects that state special revenue may
be insufficient to fund appropriations, the CSED shall implement
a plan to charge fees and recover costs from parties who receive
CSED services."

In addition to assessing the proposed fees, the Child Support
Enforcement Division is undertaking cost cutting measures given
the projected revenue shortfall for fiscal year ‘99. However,
the ability to provide expeditious services would likely be
negatively impacted if substantial cuts in the personal services
budget, which represents the most significant aspect of the
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budget, are undertaken, A cut in services is the least
desirable option. The services provided are required by federal
law as a condition of federal program funding, and the Child
Support Enforcement Division is required to provide services to
all public assistance recipients when a referral is made by a
county welfare office, and anyone else who applies, regardleas
of need. If the esgential services are cut, federal funding for
the Child Support Enforcement Division and public assistance
programs would be jeopardized. If federal funding is lost, it
would be financially impossible to operate a child support
enforcement program. The Child Support Enforcement Division has
implemented significant cost sgavings measures recently. It
decreased the need for manual payment processing and costs
associated with adding employees by implementing an automated

payment processing system. Further, caseworker productivity
increased through implementation of a Customer Service Unit to
respond to incoming calls. The Division contributed to a

reduction in Medicaid costs by actively enforcing medical
support obligations. Further, it developed a partnership with
a private insurer, at no cost to the Department, for a child-
only insurance policy which is available to persons using Child
Support Enforcement Division services. It is also achieving
vacancy savings by deferring the immediate hiring of essential
employees. The Child Support Enforcement Division is also in
the process of reviewing cases in which past due support is owed
the state to determine the 1likelihood of collection.
Collections in this area would supplement projected fee revenues
to fund the program.

The Department agrees that it could save some costs if its
caseload were reduced. However, the Department cannot refuse to
provide services, under federal law, when it receives an
application, even if the applicant is wealthy. The Department
may only close a case under very limited closure criteria.
Therefore, the Department cannot reject applications that are
not necessary, or are discretionary.

The Child Support Enforcement Division estimates that state
gpecial revenue shortfall will be in the range of $9%00,000 for

Fiscal Year 1999, Without state Bspecial revenue, the 2:1
federal match cannot be accessed. Thia would cause a severe
funding shortfall to the program. Therefore, the law now

requires that fees be implemented to meet those remaining costs.
Asking for additional funds from the Legislature, as suggested
by commentors is not possible, gince the Legislature has already
addressed the matter by requiring fees from users to defray
costs.

COMMENT #5: A couple of commentors suggested splitting fees
between Obligors and Obligees for equity.

RESPONSE : The Department believes that its fee sachedule
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adequately assigns fees among Obligors and Obligees for various
services., The ability to charge these fees has been the law for
many years. The Department declined to assess the fees in the
past, because they were not necessary for program funding.
However, the 1997 Montana Legislature required that additional
fees implemented for cost recovery be assessed against the
persons receiving services. The proposed payment processing
fees, and application fees reflect the Legislature’s directive.
Pursuant to 40-5-210, MCA, application fees must be charged to
persong who apply for services. Further, under 40-5-210(3),
MCA, handling fees for processing support are charged to
Obligees. The fee may be deducted from the support payment,
before distribution to the Obligee. Federal law prohibits
deductions of a cost recovery fee from the distribution, if the
fee is assessed against the Obligor. 45 CFR 302.33(d) (3). Even
if the law permitted this fee to be assessed against the
Obligor, the Department could not comply with the Legislature’s
directive, because Obligor fees would not generate sufficient
revenue to cover the Child Support Enforcement Division’s budget
shortfall over the biennium. Unlike Obligee fees, Obligor fees
can only be collected after current support and all past due
support is paid. Under present income withholding criteria,
found at 40-5-416, MCA, any fee assessed against an Obligor
would be payable over 2 years.

Splitting fees among Obligors and Obligees is only possible for
certain types of fees, and may only be done in a contested case
action. For example, fees for review and modification may be
split between the Obligor and the Obligee under the present fee
schedule. Fees for application and payment processing are not
assessed during a contested cagse action. Therefore, they may
not be split at the pregent time. An Obligor fee may only
become a judgment collectible using support remedies if the fee
is part of an administrative contested case action or a district
court action. The fee cannot just be added to an Obligor’s debt
without notice and an opportunity for hearing. The cost of
obtaining such judgments would be more than the revenues
generated. Therefore, such fees cannot be expected to help fund
the Child Support Enforcement Division’s budget shortfall.

COMMENT #6: Commentors suggested that Obligors should pay any
fees assesged by the Department.

RESPONSE: The majority of fees in the existing fee schedule are
either assessed against the Obligor, or split between the
Obligor and Obligee. There is no provision in present law which
would permit application fees and handling fees to be allocated

to an Obligor who is not an applicant for sgervices. The
handling fee must be assessed against Obligees under 40-5-210,
MCA. The application fee can only be assessed against the

applicant under 40-5-210, MCA and 45 CFR 302.33(c).
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COMMENT #7: Commentors suggested that the application fee
proposed by the Department should not be charged to the Obligee.
Another commentor suggested that the application fee not be
collected wupon application, but be taken out of future
collections instead.

RESPONSE : Application fee provisions in 40-5-210, MCA were
adopted in 1993. Since the inception of this law, the
application fee has been assessable against the Obligee, or
applicant for service. There is no provision in present law
which would permit these fees toc be allocated to an Obligor who
is not an applicant for services. Federal law requires payment
of these fees, and also requires that they be assessed against
the applicant. In the past, the Department has paid the
application fee to the federal government, directly out of
Department funds. Due to the budget shortfall, however, the
Department cannot continue to do so.

Under 40-5-203, MCA, persons who are receiving non-public
aggistance related services are bound by terms and conditions
adopted by the Department. The terms and conditions are found
in ARM 46.30.701. Under ARM 46.30.701(3), a person receiving
services must ". . . pay any application fee and any other fee
which may be charged under 40-5-210, MCA;"

The application fee is due at the time of application. The fee
must be passed on to the federal government each year. If it
hasn’t been collected, the Department must pay the fee on the
applicant’s behalf. fThere is no funding for the Department to
do so at this time. The commentor’s suggestion would require
the Department to develop a computer system enhancement which
would track which cases the fee is due on, what year the fee was
asgessed, and whether the fee had already been paid to the
federal government out of the Department’s funds. This is cost-

prohibitive. Additionally, after a case is opened the
Department has no authority under federal regulations to cloge
a c¢ase if the application fee is not later collected. The

Department believes that the application fee schedule, which is
based on income, provides adequate relief for those persons who
wish to apply for services, but cannot afford a $25.00
application fee.

COMMENT #8: One commentor noted that the Department’s rule
notice stated that Montana may not have jurisdiction over all
Qbligors. The commentor asked why the Department claims that
jurisdiction may be lacking to assess fees, when a support order
exists.

RESPONSE; Jurisdiction was only one factor considered by the
Department when it discussed which fees should be assessed
against Obligors. However, the law also limits the persons
subject to fees such as the application and handling fee.
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Jurisdiction does play a role when Montana’s Child Support
Enforcement Division asks for assistance from other states. In
many instances Montana lacks jurisdiction over specific
Obligors. The other states then act on Montana‘s request for
gervices. Montana may also be asked to enforce orders which
were not established in Montana. If the Obligor has no ties to
Montana, jurisdiction is lacking. Jurisdiction is also limited
when an Obligor is a Native American who resides, or earns money
on a Montana reservation. When Montana lacka jurisdiction over
an Obligor, it cannot act to establish a support order or to
agsess fees against that Obligor.

COMMENT #9: Commentors suggested that the Department’s proposed
handling fee is excegsive. Commentors noted that the fee is
applied to each payment. Because many obligors pay support
through income withholding, several distribution fees could be
incurred each month. Another commentor suggested that there be
a cap on the handling fee.

RESPONSE : The distribution fee is based on actual costs of
enforcing and collecting in an average case in a year. In
response to these comments, however, the proposed rule was
amended to apply the fee to each warrant or fund transfer made
to an Obligee. To address concerns that fees would occur when
payments occur more frequently than once each month, the
proposed rule was changed to place a yearly cap on the fee, so
that an obligee will not pay more than the average yearly
enforcement cost for a case.

OMMENT $#10: "Hardships" are payment arrangements which allow
an Obligor to pay delinquent support over a period greater than
two years. Commentors suggested that it is inappropriate to
charge a fee for a hardship. If a hardship is needed, then an
Obligor cannot afford an additional c¢ost. Another commentor
opposed offering hardships to Obligors in general. Another
commentor asked whether hardship fees would be charged to public
assistance recipients.

RESPONSE: In response to comments, the Department deleted the
hardship fee from its proposed rule.

COMMENT #11: One commentor proposed a sliding fee sBcale, based
on income. Another suggested means-tested fees.

RESPONSE: Fees are not assessed against recipients of public
agsistance if the individual is receiving a FAIM financial
asgistance cash grant under the TANF (Temporary Assistance to
Needy Families) Program in Montana. The Department discussed
the option proposed by the commentor, and determined that the
application fee is appropriate for a sliding scale, because it
is a one time fee, collected at the time of application and
would not be cost prohibitive to analyze and c¢ollect.
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Modification fees are meang-tested, because they are one time
fees and are not cost prohibitive to calculate and collect.
However, the $7.00 handling fee is not appropriate for a sliding
scale, or meang-tested application but will only be charged when
support is actually collected., Additionally, the $7.00 will not
be charged when the amount of support collected is less than
$70.00, in which case only 10% of the collection will be
charged. The commentor’s suggestion concerning the handling fee
would require the Department to track and make a determination
of income level and application of a fee on every Obligee, each
time a payment is distributed. The payment processing function
is largely automated, and a manual tracking of income, whether
a fee should be assessed, and amount of fee assessed on each
distribution would be impossible, since the Department processes
over 200,000 payments each year.

MMENT §#12: Commentors asked why the Department intends to
charge fees against persons receiving public assistance.
Another commentor asked whether fees can be agsessed against
public assistance recipients under federal law. A commentor
asked whether changes in law are expected to allow fee
asmgessment against public assistance recipients.

RESPONSE: The final rules clarify that individuals receiving a
FAIM financial assistance cash grant under the federal Temporary
Aggistance to Needy Families block grant in Montana are not
subject to fees. The Department is not aware of any expected
changes in federal law in thigs area.

COMMENT #13: One commentor stated that the provision which
prohibits fees against foreign persons and foreign countries is
"atingy".

RESPONSE: Thig provision is required by federal law under 42
USC 654 (32) (¢).

COMMENT #14: Several commentors suggested that fee assessment
againgt Obligees penalizes the family, or the children.

RESPONSE : The fees are not intended to be a penalty on any
person ©or entity. Instead, they are a funding source for
Department services. The Department has been given no choice

concerning this matter. The 1997 Montana Legislature required
fee assessment against persons who use Child Support Enforcement
pivision services. Further, the existing law only allows
handling fees to be assessed against Obligees. Finally,
application fees must be assessed against the applicant under
both federal and Montana law.

COMMENT #15: A commentor suggested that fees may inhibit the
uge of child support enforcement services.

Montana Administrative Register 12-6/25/98



~1788-

RESPONSE: The Department believes that some persons receiving
its services may choose other means to enforce support, if fees
are assessed. However, the Department cannot choose not to
assess fees at this time. The Department recognizes that
individuals do not always utilize support enforcement services
because of difficulty obtaining support through other means. In
fact, many persons use the services for other purposes,
including cases where support has always been paid in a timely
manner. Obligors may also receive services.

Fees were required by the 1997 Montana Legislature to collect
the revenue necessary to partially fund Child Support
Enforcement Divisjion operations. To meet the expected budget
shortfall, the revenue generated from fees must also be
collected within the biennium. The application fee and handling
fees are expected to generate sufficient revenue, and can be
collected within the biennium. Therefore, they are fees which
will satisfy the Legislature’s mandate.

COMMENT #16: Commentors questioned the appropriateness of the
proposed fee for paternity orders. A commentor also indicated
that the proposed rule does not clearly state whom the fee would
be assessed against.

RESPONSE: The Department deleted the fee for paternity orders
in the final rule.

COMMENT #17: A commentor questioned the appropriateness of the
proposed fee for sending an action to another state. The
commentor stated that the fee should be charged by the other
state to the Obligor.

RESPONSE: The Department cannot control what fees are charged
by other states. However, the Department deleted the fee for
requests to other states in the final rule.

COMMENT #18: One commentor asked whether fees will apply to
interstate cases as well. The commentor also asked whether the
fees will still be charged if the other state also agsesses
fees.

RESPONSE: Fees will be assessed in cases where a person
receives services in Montana, even if Montana requests the
assigtance of another state to collect support. The fees will
also be agsessed when other states request assistance by
utilizing Montana’s child support enforcement services. These
fees will be in addition to any fees assessed by the other
state.

COMMENT #19: One commentor asked how fee reductions will be
accomplished.
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RESPONGE: No fee reductions are intended, except in the case of
a review and modification action. The formula for fee reduction
for that service is adequately explained in the existing rule.
The only other fees which vary are locate fees and application
fees. The amount of fee due will be determined and assessed at
the time those services are reguested. The £inal rule
adequately describeg the criteria upon which the amount of
locate fee and application fee are assessed.

COMMENT _#20: Commentors asked if the fees would be tax
deductible, or whether tax relief is available as a result of
the fees.

RESPONSE: The Department is unable to provide tax relief by
administrative rule.

COMME 21: One Commentor asked why the fee gchedule is
necessary, 1if federal law already provides for assessment of
fees based on actual costs.

RESPONGSE: State law, under 40-5-210, MCA suggests that the
Department establish a fee schedule.

COMMENT #22: One commentor asked why all of the Department's
"clients" didn’t get a copy of proposed rules, when judges and
lawyers all get copies.

RESPONSE: The Department provided copies of the proposed rules
to persons who requested to be on its mailing list, as required
by the Montana Administrative Procedure Act. Additionally, the
Department of its own volition provided copies to all judges and
lawyers. If individuals wish to be added to the list of persons
who wigh to receive notice of the Department’s proposed rules in
the future, they must contact the Department and make such a
request.

COMMENT #23: One commentor suggested an additional METNET
session be held concerning these rules for the Department to
provide in-persgon respeonses to comments.

ONSE: The Montana Administrative Procedure Act (MAPA)
requires that the Department respond to comments in writing. A
METNET session, in addition to written responses is not required
by MAPA. Further it would not be cost effective and would be
unnecesaarily duplicative,

Rule Reviewer Director, Public
Human Services

Certified to the Secretary of State June 15, 1998,
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TICE OF FUNCTIONS OF ADMINISTRATIVE CODE ITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules_ of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’'s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Adminigtrative Rules of Montana f{ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclueion in the ARM. The ARM is updated through March
31, 1998. This table includes those rules adopted during the
period April 1, 1998 through June 30, 1998 and any proposed rule
action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1998, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page numbexr at which the action is published in
the 1996, 1997 and 1998 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.

GEWERAL PROVISIONS, Title 1

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 1913, 2301

ADMINISTRATION, Department of, Title 2

I-VI and other 1rules - Payroll Administration -
Decedent’s Warrants, p. 1855, 2278

2.13.201 and other rules - 9-1-1 Emergency Telephone Systems,
p. 1691, 2178

2.21.1412 and other rules - Employment Preference for Persons
with Disabilities, p. 1845, 2277, 157

2.21.3704 and other rules - Recruitment - Selection, p. 1861,
2279

2.21.6401 and other rules - Performance Appraisal, 1452

(Public Employees’ Retirement Board)
Members of Retirement Systems who may Elect Coverage
under the Guaranteed Annual Benefit Adjustment,
p. 1843, 2280

2.43.302 and other rules - Definitions used in Rules and
Statutes - Actuarial Data - Mailing for Non-profit
Groups, p. 376, 920
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(State Compensation Insurance Fund)

I and other rules - Employers’ Liability - Premium
Rates, p. 1697, 158
I&11 Individual Loss Sensitive Dividend Distribution

Plan, p. 695, 1273
AGRICULTURE, Department of, Title 4

I Weed District Supervisor Training, p. 811

4.5.203 Category 2 Noxious Weeds, p. 809

4.9.401 Wheat and Barley Assessment - Refunds, p. 807

4.12.3801 and other rule - Grading Standards for Mustard Seed,
p. 1869, 345

4.13,1001A Grain Fee Schedule, p. 698, 1276

4.13.1004 and other rules - Change of Implementing Statutes,
p. 1867, 346

STATE AUDITOR, Title €

I Fidelity Bond, p. 1706, 2180

I-XV Annuity Disclosure and Sales Illustrations, p. 382

6.6.302 and other rules - Replacement of Life Insurance,
p. 385

6.6.2503 and other rules - Group Health Insurance in the

Large and Small Group Markets - Individual Health
Insurance, p. 1
6.6.4001 Valuation of Securities other than those
. Specifically Referred to in Statutes, p. 47, 528
6.6.5101 Plan of Operation for the Small Employer Health
Reinsurance Program, p. 814, 1406

(Claggification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 Edition, p. 599, 1407

COMMERCE, Department of, Title 8

8.63.101 and other rules - Paseenger Tramways, p. 1960, 643

(Board of Alternative Health Care)

8.4.405 and other rules - Naturopathic Physician Continuing
Education Requirements - Licensing by Examination -

Midwives Continuing Education Requirements - Natural
Substances Formulary List, p. 2134, 529

8.4.510 Licensure of Out-of-State Applicants, p. 515, 921

(Board of Architects)

8.6.405 and other rules - Licensure of Out-of-State
Applicants - Examinations - Individual Seal -

Renewals - Unprofessional Conduct - Fees - Arxchitect
Partnerships - Screening Committee - Solicitation of
Business by Architects from other States - Use of
Title, p. 2142, 449
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(Board of Athletica)

8.8.2802 and other rules - Definitions - Prohibitionas -
Physical Examinations - Phyeician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053

(Chemical Dependency Counselor Certification Prograﬁ)
I Unprofesaional Conduct, p. 1305

I-XVIII Chemical Dependency Counselor Certification, p. 602,
1408

(Board of Chiropractors)

8.12.601 and other rules - Applications - Examination
Requirements - Temporary Permit - Renewals -

Unprofessional Conduct - Endorsement, p. 49, 1494
(Board of Clinical Laboratory Science Practitioners)
8.13.303 and other rules - Fees - Renewal - Inactive Status -
Reactivation of License, p. 54

{Board of Cosmetologists)

8.14.401 and other rules - Practice of Cosmetology -
Electrology - Manicuring - Esthetics, p. 1709, 2181,
159

8.14.803 and other rules - Applications for Examination -
Temporary  Permits - Application of Out-of-state

Cosmetologists, Manicurists, Estheticians - Transfer
Students - Continuing Education - Salons - Booth
Rental Licenses - Resatrictions of Temporary Permits,
. 14586
8.14.814  Fees - Initial, Renewal, Penalty and Refund, p. 1226

(Boilers, Blasters and Crane Operators Program)

8.15.103 and other rules - Construction Blasters - Holsting
Operators - Crane Operators - Boiler Engineer
Training, p. 2149, 453, 1185

{Board of Dentistry)
8.16.405 and other rule - Fees - Dentist Licensure by
Credentials, p. 2157, 922

(State Electrical Board)

8.18.402 and other rules - Applications - General
Responsibilities - Continuing Education - Screening
Panel, p. 1625, 2161, 455

(Fire Prevention Program)
8.19.108 and other rules - Practice of Selling, Servicing or
Installing Fire Prevention Systems, p. 2163, 458

(Board of Hearing Aid Dispensers) -

8.20.401 and other rules - Traineeship Requirements and
Standards - Examinations - Definitions -
Transactional Document Requirements, p. 1743, 2281
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8.22.502

(Board of
8.24.409

(Board of
8.28.414

{Board of
8.30.402

(Board of
8.32.306
8.32.1408

(Board of
8.34.414A

(Board of
8.36.409

{Board of
I

8.39.505
8.39.804

{Board of
8.40.404
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Horse Racing)
and other rules - Parimutuel Wagering - Annual
License Fees - Timers - Jockeys - Trainers - General
Requirements - Weight-Penalties and Allowances -

Exacta Betting - Requirements of Licensee - Bonus
for Owners of Montana Breds, p. 615, 1156

Landscape Architects)
Fee Schedule, p. 1058

Medical Examiners)
and other rules - Physician Temporary Certificate -
Fee Schedule - Acupuncture - Podiatry - Nutrition
Practice Rules, p. 1746, 2197

Funeral Service)

and other rules - Applications - Licensure of Out-
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary
License - Crematory Facility Regulation - Processing
of Cremated Remains - Board Meetings - Disclosure of
Funeral Arrangements - Methods of Quoting Prices -
Itemization - Disclosure Statement - Cemetery
Regulation - Federal Trade Commission Regulations -
Digelosure Statement on Embalming, p. 1228

Nursing)
Application for Recognition, p. 1308
Standards Relating to the Licensed Practical Nurse's
Role in Intravenous (IV) Therapy, p. 623

Nursing Home Administrators)
Application for Licensure, p. 1423, 161
Optometry)
and other rules - Fees - Licensure of OQut-of-State
Applicants - Continuing Education Requirements -
Approved Programs or Courses, p. 235, 925
Outfitters)
Watercraft Identification, p. 2224, 740
and other rules - OQutfitter Applications and

Renewals - Guide or Professional Guide Licenses and
Qualifications - Safety Provisions - Unprofessional
Conduct, p. 816

Review of New Operations Plan and Proposed Expansion
of Net Client Hunting Use under an Existing
Operations Plan, p. 1463

Pharmacy)

and other rules - Fees - Internship Regulations -
Pharmacy Technicians, p. 1628, 2060, 163
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8.42.402

(Board of
8.44.402

(Board of

8.48.507

(Board of
8.52.604

(Board of
8.54.408

{Board of
8.96.402

(Board of
8.57.407

(Board of
8.58.413
8.58.419

(Board of
8.60.408

(Board of
8.62.204
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Physical Therapy Examiners)
and other rules - Fees - Temporary Licenses -
Continuing Education, p. 2169, 460

Plumbers)

and other rule - bDefinitions - Fees, p. 1751, 2226,
1158

Professional Engineers and Land Surveyors)
Establishment of a Negotiated Rulemaking Committee
on Fire Extinguisher Systems - Need for Engineering
Services, p. 700
Establishment of a Negotiated Rulemaking Committee
on Wastewater Treatment Systems - Need for
Engineering Services, p. 703
Clasgification of Experience, p. 1504, 534

Pasychologists)
and other rules - Application Procedures -
Continuing Education - Unprofessional Conduct -
Ethical Practice of Psycholegy - Unprofessiocnal

Conduct, p. 57, 927

Public Accountants)
and other rules - Education Requirements - Fees -
Enforcement Against Licensees, p. 2172, 463

Radiologic Technologists)
and other rules - Applications - Continuing
BEducation - Permit Application - Types -

Unprofessional Conduct, p. 1241

Real Estate Appraisers)
and other rules - Qualifying Education Requirements
for Licensed Appraisers - Residential Certification
- General Certification - Continuing Education - Ad
Valorem Tax Appraisal Experience, p. 238, 744

Realty Regulation)
Reactivation of Licenses, p. 407, 1496
and other rules - Grounds for License Discipline -

General Provisions - Unprofessional Conduct -
Grounda for License Discipline of Property
Management Licensees - General Provisions -

Unprofessional Conduct, p. 821

‘Sanitarians)

and other rules - Minimum Standards for Licensure -
Continuing Education, p. 824, 1497

Speech-Language Pathologists and Audiologists)
and other rules - Examinations - Schedule of
Supervision - Continuing Education, p. 1465
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(Board of Veterinary Medicine)

8.64.401 and other rules - Definitions - Application
Requirements - Temporary Permits -  Support
Personnel, p. 1633, 464

(Building Codes Division)
8.70.101 and other rules - Building Codes Division, p. 1310
8.70.101 and other rules - Building Codes Bureau, p. 1509,

2061, 164

(Weights and Measures Bureau)

8.77.101 and other rules -  Voluntary Registration of
Servicepersons and Service Agencies - Uniform.

Regulation of National Type Evaluation, p. 517, 1498

(Consumer Affairs Division)
I-XX New Motor Vehicle Warranty Act, p. 68, 746, 930
8.78.401 and other rules - Proprietary Schools, p. 2016, 165

(Banking and Financial Institutions Division)
I-VIII Annual Fees - Examinations - Reports by the Foreign
Capital Depositories, p. 1871, 2283

(State Banking Board)

I-XI Application Procedure for a Charter - Notice of
Hearing - Grounds for Denial - Procedural Rules for
Determination - Procedural Rules for Digcovery and
Hearing - Application Charter Fee for the Foreign
Capital Depositories, p. 1882, 2286

(Local Government Assistance Division)

I Administration of the 1998 Treasure State Endowment
Program (TSEP), p. 2228, 758, 932

8.94.3707 and other rule - 1991 Federal Community Development
Block Grant Program - Administration of the 1998
Federal Community Development Block Grant Program,

2230, 751

8.94.3714  Administration of the 1998 Federal Community

Development Block Grant Program, p. 706

{Economic Development Division)

8.99.401 and other rules - Microbusiness Advisory Council -
Microbusiness Finance Program, p. 1547, 466

8.99.506 and other rule - Microbusiness Finance Program,
p. 1468

(Board of Housing)
8.111.402 and other rules - Reversgse Annuity Mortgage (RAM)
Loans, p. 92, 644

(Travel Promotion and Development Division)
8.119.101 Tourigm Advigory Council, p. 526, 933
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(Burial Preservation Board)

I-VI Unmarked Burials within the State of Montana,
p. 2233, 478 '
EDUCATION, Title 10

(Superintendent of Public Instruction)
10.16.2215 and other rules - School Funding - Budgeting -
Trangportation, p. 1244

(Board of Public Education)

10.55.602 and other rules - Content and Performance Standards
for Reading and Mathematice, p. 1358

10.57.204 Teacher Certification - Experience Verification,
p. 826

10.57.215 Teacher Certification - Renewal Requirements, p. 836

10.57,220 Teacher Certification - Recency of Credit, p. 830

10.%57.301 Teacher Certification - Endorsement Information,

p. 838

10.57.301 Teacher Certification - Endorsement Information,
p. 832

10.57.301 Teacher Certification - Endorsement Information,
p. 1962, 347

10.57.401 Teacher Certification - Class 1 Professional

Teaching Certificate, p. 834
10.57.403  Teacher Certification - Administrative Certificate,

p. 840

10.57.404 Teacher Certification - Class 4 Vocatilonal
Certificate, p. 409, 934

10.57.406 Teacher Certification - Class 6 Specialist

Certificate, p. 828

10.58.527 Teacher Certification - Areas of Permimsive Special
Competency, p. 1964, 348

10.65.101 and other rules - Hours and Days of Inatruction -
Pupil Instruction-Related Days, p. 1966, 349

(dtate Library)
10.102.4001 Reimbursement to Libraries for Interlibrary Loans,

p. 1262
{Montana Historical Society)
I-XVI Procedures that State Agencies must Follow to
Protect Heritage Properties and Paleontological
Remains - General Procedures which the State

Historic Preservation Office must ¥Follow in
Implementing its General Statutory Ruthority, p. 411

FISH, WILDLIFE, AND PARKS, Department of, Title 12
I-I11 Angler Education Events, p. 626
12.3,202 Establishing a New Class of License Agent who may

Receive Compensation from Clients for Preparation of
Hunting License and Permit Applications, p. 629
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(Fish, Wildlife, and Parks Commission)

1
I-VIII
12.6.901

befining Guiding Services for Use of Class B-10 and
B-11 Licenses which are Outfitter-sponsored
Nonresident Big Game Combination Licenses, p. 1753,
166

Creating "Primitive Fishing Access Site Designation"
where Site Development and Maintenance are Limited,
p. 423

Limiting the Use of Motor-propelled Water Craft to
Ten Horsepower on Lake Helena, p. 95, 1160

ENVIRONMENTAL QUALITY, Department of, Title 17
I&II

and other rules - Underground Storage Tanks -
Assessment of Administrative Penalties for
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank
Permits, p. 842

CECRA - Listing, Delisting and Ranking Rules for
Comprehensive Environmental Cleanup and
Responsibility Act (CECRA) Facilities, p. 1264

(Board of Environmental Review)

I

I-1v

I-VI
16.2.501
17.8.101
17.8.220
17.8.514
17.8.3201
17.30.502
17.30.610
17.30.716
17.30.1022
17.36.801
12-6/25/958

Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher C(reek, and the
Clark’s Fork of the Yellowstone River, p. 1652,
1872, 2211, 1049, 2502, 534, 1636, 631

Water Quality - ARasessment of Administrative
Penalties for Violations of Water Quality Act,
p. 263, 940

and other rule - Water Quality - Cross-connections
in Drinking Water Supplies, p. 257, 958, 1277
Major Facility Siting Act - Definitions p. 279, 935

and other rules - Air Quality - Deflnltlon of
Volatjile Organic Compounds - Incorporations by
Reference - Incorporating by Reference Maximum

Achievable Control Technology Standards for Primary
Aluminum Reduction Plants, p. 851

Air Quality - Settled Particulate Matter, p. 849
Air Quality - Air Quality Major Open Burning Fees,
p. 859

and other rules - Air Quality - Air Quality
Operating Permit Program, p. 2018, 350

Water Quality - Montana Mlxing Zone - Definitions,
p. 847

Water Quality - Montana Surface Water Quality
Standards, p. 857

Water Quality - Categorical Exclusions, p. 274, 936
Water Quality - Montana Ground Water Pollution
Control System Requirements, p. 271, 1164

and other rules - Subdivisions - Increasing the Fees
and Reimbursements to Local Governing Bodies,
p. 282, 646
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17.38.101 and other rules - Public Water Supply - Updating
Public Water Supply and Public Sewage System Rules,
p. 242, 1167

26.4.1301 Reclamation - Modification of Existing Permits,
p. 281, 963

(Petroleum Tank Release Compensation Board)

1 Applicable Rules Governing the Operation and
Management of Tanks - Interpretation of

75-11-308(1) (e), MCA, p. 1755, 479
17.58.342 Eligible Reimbursement for Per Diem Expensges,
p. 1757, 2198

IRANSPORTATION, Department of, Title 18
I-VI Seizure of Improperly Imported Motor Fuels, p. 97,
964

18.8.101 Definition of F.0.B. Factory List Price and F.O.B,
Port-of-Entry List Price as it Relates to the Motor
Carrier Services Program, p. 1969, 170

18.8.509 and other rules - Motor Carrier Services Program,
p. 1638, 171

CORRECTIONS, Department of, Title 20

I-VII Siting and Construction Standards of Private
Correctional Facilities in Montana, p. 1895, 172,
1175

I-X Siting, Establishment, and Expansion of Pre-release

Centers or Juvenile Transition Centers in the State
of Montana, p. 428

20.9.501 and other rules - Licensure of Youth Detention
Facilities, p. 289

I 2 1

I-VII Valuation and Taxation of Light Motor Vehicles -
Imposition of Fees in Lieu of Tax on Buses, Heavy
Trucks, Truck Tractors and Trailers, p. 1901, 2292

23.16.101 and other rules - Public Gambling, p. 2023, 1176

23.17.108 Establishment of a Tuition Fee at the Montana Law
Enforcement Academy, p. 708, 1279

LABOR AND INDUSTRY. Department of, Title 24

24.16.9003 and other rule - Prevailing Wage Rates -
Establishing Rates for Building Construction
Services, p. 718, 1060

24.21:.414 Adoption of Wage Rates for Certain Apprenticeship
Programs, p. 723

24.28.101 and other rule - Workers’' Compensation Mediation,

p. 1061
24.29.207 and other rules - Workers*’ Compensation Matters,
p. 1064
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24.29.1425 and other rules - Hospital Rates Payable in Workers’
Compensation Cases, p. 433, 759

24.30.102 Occupational Safety and Health Standards for Public
Sector Employment, p. 439

24.30.1302 Safety Standards for Coal Mines, p. 443, 760, 966

24.33.121 and other rules - Operation of the Construction
Contractor Registration Program, p. 1078

24.35.111 and other rules - Independent Contractor Exemption,

1082

24.35.202 and other rules - Independent Contractor Central

Unit, p. 1086

(Workers’' Compensation Court Judge)
24.5.101 and other rules - Workers’ Compensation Court,
p. 711, 1281

L STOC Department o it

(Board of Livestock)

I-vi and other rule - Equine Infectious Anemia -
Importation of Animals into Montana, p. 1090

32.3.212 Brucellosis Vaccination(s), p. 1641, 656

A A N t_of i 3

I-1v Marketing of Water at State Water Projects, p. 728,
1418

I-XX Financial Assistance Available Under the Drinking

Water State Revolving Fund Act, p. 861, 1412
36.24.104 Types of Bonds - Financial and Other Requirements in
the Wastewater Revolving Fund Act, p. 102, 538

(Board of Land Commissioners and Department of Natural Resources

and Conservation) .

I Grazing of Domestic Sheep on State Tracts within or
Adjacent to Occupied Bighorn Ranges, p. 731, 1414

26.2.703 and other rules - Transfer from the Department of
State Lands - Citizen Participation in Agency
Decigions, p. 726, 1282

26.5.101 and other rules - Transfer from the Department of
State Lands - Resource Development Divigion -
‘Establishment, Adminigtration and Management of
State Natural Areas, p. 761

{Board of 0il and Gas Conservation)

36.22.1303 and other rules - Well Plugging Requirement -
Plugging and Restoration Bond - Financial
Responsibility, p. 1646, 2038, 482

36.22.1308 Plugging and Restoration Bond, p. 636

UBLI RV it 7
Establishment of a Negotiated Rulemaking Committee
on Bed and Breakfast Establishments, p. 1774
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20.

46

46

46

.5.101

.5.401

.6.101
.7.105

.9.101
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12.101

.16.101

.24.414
38.307
3.201
3.502

.14.104

14.501
.8.1510
.12.303

.12.303
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Establishment of a Negotiated Rulemaking Committee

on Guest Ranches and Outfitting and Guide

Facilities, p. 1778

and other rules - Medicaid Outpatient Drugs,
2241, 495

and other rules - Rural Health Clinics and Federally

Qualified Health Centers, p. 886

Tattoos, p. 108, 9&7

and other rules - Youth Care Facilities,

p. 1759, 489

and other rule - Minimum Standards for Mental Health

Centers, p. 1556, 539

and other rules - Cchild Support Enforcement

Guidelines, p. 317, 447

and other rules - Transfer from the Department of

Family Services - Protective Services, p. 657

and other rules - Transfer from the Department of

Family Services - Supplemental Security Income

Payments, p. 2294

and other rules - Transfer from the Department of

Family Services - Adoptive Services, p. 659

and other rules - Transfer from the Department of

Family Services -~ Foster Care Services, p. 2250, 488

and other rules - Transfer from the Department of

Family S$ervices -~ Residential Alecohol and Drug

Treatment for Indigent Juveniles, p. 229%

and other rules - Transfer from the Department of

Family Services - Licensure of Child Placing

Agencies, p. 661 ‘

and other rules - Transfer from the Department of

Family Services - Youth Care Facilities, p. 663

and other rules - Transfer from the Department of

Family Services - Licengure of Adult Foster Care
Homes - Community Homes for Persons with
Developmental Digabilities - Community Homes for

Persong with Physical Disabilities, p. 667

Health Supervision and Maintenance for Day Care

Centers, p. 2254, 762

Laboratory Fees for Clinical Analysis, p. 105, 671

and other rules - Transfer from the Department of

Corrections - Chemical Dependency Treatment Program,
. 1502

gnd other rules - Chemical Dependency Educational

Courges, p. 2040, 351

and other rules - Transfer from the Department of

Corrections - Mental Health Inpatient Facilities,

p. 1505 .

and other rules - Certification of Mental Health

Professionals, p. 1485

Exceptions to Placement Rules for Developmental

Disabilities Service Positions, p. 2045, 176

and other rules - Medicaid Coverage - Reimbursement

of Various Medical Items and Servicesg, p. 1470

and other rules - Medicaid Billing and Reimbursement

for Podiatry, Therapy, BAudiology, Clinic, Family
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46
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.12,

.12

13

14.
.30

.30.

802

.1221

.303

301

.507

1605

38.4.105
3s8.5.1010

38.5.1502

REV

I-I1T

I-IV
42.2.601

42

42.

42.
42.
42.

42

42.

.11
11,

1z,

14

15,
.15,

15.

D

.244

301

132

.102

506
507

601
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Planning, Organ Transplant, Optometric, Eyeglasses,
Home and Community Speech Pathology and Audiology,
Physician, and Mid-level Practitioner Services,
p. 129, 676

and other rule - Medicaid Durable Medical Equipment,
p. 2257, 497

and other rules - Medicaid Coverage - Reimbursement
of Nursing Facility Services, p. 1097

and other rules - Low Income Energy Assistance,
p. 1649, 2296
and other rule - Low Income Weatherization

Assistance Program (LIWAP), p. 639, 1416

Child Support Enforcement Distributions of
Collections, p. 1395

and other rules - Child Support and Enforcement
Services Fee Schedule, p. 310

U. N, Depa itl

Electricity Supplier Licensing and Reporting Rules,
p. 1121

Montana Interim Universal Access Program, p. 1253,
1921, 181

IntralATA Equal Access Presubscription, p. 2048, 983
Natural Gas Utility Restructuring and Customer
Choice Act, Title 69, Chapter 3, Part 14, MCA -
Standards of Conduct - Anticompetitive and Abusive
Practices - Supplier Licenaing - Universal System
Benefits, p. 2263, 1506

and other rules - Railroads, p. 342, 1184

and other rules - Pipeline Safety, including Drug
and Alcohol Testing - National Electric Safety Code,
p. 1972, 180

and other rule - Utility to Consumer Notice of
Proposed Tariff Changes, p. 1488

n £ it

Income Tax Credit for the Preservation of Historic
Buildings, p. 1980, 184

Family Education Savings Act, p. 2175, 680

Tax Assessment Review Process, p. 1814, 2199

and other rules - Liquor License Transfers, p. 1139
and other rules - Commissions Earned by Agents
Operating Liquor Stores in Montana, p. 1132
Management Agreements, p. 1491

and other rules - Accommodation Tax, p. 1983, 182
and other rule - Elderly Homeowner Renter Credit,
p. 1975, 183

and other rules - Charitable Endowment Funds,
p. 150, 1004
and other rules - Medical Care Savings Account,

p. 2273, 1015
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42,

42

42.
42,

42

I

20.

.21.
31.
31.

.31,
42.

3e

1203

160
113
131
331

401

.101

1.2.419

44.9.101

OF
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and other rules - Industrial Property Trend - New

Industrial Property - Personal Property Trended
Depreciation Schedules, p. 1782, 2297
and other =xules - Forest Classification and

Appraisal for Property Tax, p. 1128

Pergonal Property Schedules, p. 1153, 152§
Cigarette Tax Refunds/Distributions, p. 148, 681
Tobacco Rules - Sales from Vending Machines, p. 733,
1417

Emergency Telephone Service, p. 1978, 185

and other rules - Unclaimed Property, p. 1399

T 4

Schedule of Fees for the Centralized Voter File,
p. 735, 1283

Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 1913, 2301
and other rules - Mail Ballot Elections, p. 737,
1285

(Commissioner of Political Practices)
44.10.331

Limitations on Receipts from Political Committees,
p. 1986, 186
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commissions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in May 1998, appear.
Vacancies scheduled to appear from July 1, 1998, through
September 30, 1998, are listed, as are current vacancies due
to resignations or other reasons. Individuals interested in
serving on a board should refer to the bill that created the
board for details about the number of members to be appointed
and necessary qualifications.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commigsions changes
constantly. The following lists are current as of
June 2, 1998.

For the most up-to-date information of the gtatus of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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