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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 4.5.302, 
4.5.307, 4.5.308, 4.5.309, 
and 4.5.316 relating to 
certification of Noxious Weed 
Seed Free Forage. 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On July 26, 1998, the Montana Department of 
Agriculture proposes to amend ARM 4.5.302, 4.5.307, 4.5.308, 
4.5.309, and 4.5.316. 

2. The rules as proposed to be amended provide as follows 
(new material is underlined; material to be deleted is 
interlined) : 

REASON: Amendment of these rules is necessary to allow for the 
certification of whole grains as noxious weed seed free 
forage. Also, the Noxious Weed Seed Free Forage Advisory 
Council recommended that colored twine be allowed to be used 
as an identification marker for baled forage. Specific rule 
changes and reasons are further outlined below: 

4.5.302 DEFINITION OF TERMS These definitions apply to 
all rules adopted under the Montana Noxious Weed Seed Free 
Forage Act, Title BO, chapter 7, part 9, MCA. 

(1) through (6) remain the same. 
171 "Restricted area" means an area designated by an 

agency. group or person that requires the use of noxious weed 
seed free forage. 

AUTH: 80-7-909, MCA IMP: 80-7-903, MCA 

REASON: A definition of restricted area was needed for 
clarification. 

4.5.307 FORAGE INSPECTION PROCEDURES (1) The following 
procedures and processes will be required for field unit NWSFF 
certification: 

(1) (a) through (1) (b) remain the same. 
(c) If the field unit is certified for straw the seed 

that is harvested from that field unit may be considered for 
certification. 

(2) through (8) remain the same. 
(9) Combining equipment is to be cleaned of any noxious 

weed seed prior to harvesting the certified whole grain 
field lsi. 

+9+ llQl Fields that appear weedy or show poor crop 
practices, even though noxious weeds are not present, should 
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not be certified under the certification standards. The local 
agent will document the problems and has the discretion to 
make this judgement. A producer can challenge this decision 
and petition the department to assign another agent to 
reinspect the field. 

AUTH: 80-7-909, MCA IMP: 80-7-905 and 80-7-906, MCA 

REASON: 4.5.307(1) (c) Clarifies that the seed from a field 
certified for straw could also be considered for 
certification. 

4.5.307(9) Requires cleaning of equipment prior to 
harvesting crop. 

4.5.308 FORAGE IDENTIFICATION AND TRANSPORTATION 
(1) Identification of forage field grown or harvested 

includes the following: 
(a) The producer identification number. 
(b) Bales sold in one ton lots or less must be identified 

individually using a department approved identification 
marker. 

(i) If each bale in lots of greater than one ton does not 
have a numbered tag. a transportation certificate is required. 

liil~ If each bale in a load is individually marked ~ 
a numbered tag a transportation certificate is not required. 

(c) Forage sold in bulk, including whole grain, must be 
>isibly i~eHtifie~ ~ith a ~e~art~eHt a~~ze•e~ i~eatifieatieH 
~ accompanied by a completed transportation certificate. 

(i) If colored baler twine is used for marking. only one 
strand of the colored twine is required per bale. However. a 
completed transportation certificate is required and must 
specify whether the foraoe was inspected for Montana noxious 
weeds or regional noxious weeds. 

Jill~ Loads of bulk forage not marked with colored twipe 
may be identified with identification markers (tags) placed on 
the four corners of the load. 

(d) All whole grain sold ip bags must be marked with a 
department approved identification marker. 

(e) The producer shall make all reasonable efforts to 
ensure the whole grain is not contaminated with noxious weed 
seeds from the time of harvest and storage including delivery 
to the buyer. 

(2) Forage identification markers and transportation 
certificates approved by the department will be sold and 
distributed, respectively, by the department or its agents. 
The fee assessed for identification markers shall be 
commensurate with the actual costs of the markers. 

(3) Aft noxious weed seed free forage product 
transportation certificate issued and numbered by the 
department er a pheteeep~ ~tlst be iH the pessessieH e£ the 
•ehiele ~ri~er ez the tFaHsperter e£ Stleh fera~e prea~ets iH a 
restriete~ area er while tra•elia~ thre~gh s~eh aa area if 
eaeh bale is aet iH~ivi~tially fflarke~ aa~ must contain the 

12-6/25/98 MAR Notice No. 4-14-101 



-1548-

following: 
(a) A statement that this forage meets the criteria set by 

the Montana Noxious Weed Seed Free Forage Act; 
(b) name and address of the producer; 
(c) producer identification number; 
(d) name and address of buyer; 
(e) type of forage; 
(f) identification marker (tags, colored baler twine, 

etc. l; 
(g) number of bales by type or tonnage; 
(h) date of sale; 
(i) seller's signature; 
(j) vehicle operator or driver's signature; this must be 

signed upon receipt of forage. 
!k! a statement that the forage meets Montana or regional 

certification standards. 
lil~ Bales er e~lk All forage sold by a producer to a 

second party (such as a retail outlet) for resale must be 
accompanied by the original transportation certificate. The 
second party (or retail outlet) will photocopy the original 
transportation certificate and provide this photocopy plus a 
receipt to third party buyers of the sales er forage. Third 
party buyers must have the photocopy of the transportation 
certificate and the receipt (to show where the forage was 
purchased) in their possession when they are transporting or 
storing forage in a restricted area. 

J21+4+ Identification of forage that has been pelleted, 
cubed or other related products shall include the following: 

(a) Certified pellets, cubes or other forage byproducts 
must have a label attached (either sewn, printed or a separate 
label) showing proof of certification of the contents with the 
following statement: "This product has been certified by the 
Montana Department of Agriculture as Montana Noxious Weed Seed 
Free Forage." 

(b) For out·of·state pelleted products the label on the 
product must have the following statement: "This product has 
been certified by (~. ~. province) to be in 
compliance with Montana's standards for Noxious Weed Seed Free 
Forage." Montana may enter into reciprocal agreements with 
other states, agencies, and/or provinces that will identify 
the certification procedures to be used. 

(c) Identification labels for pellets, cubes or other 
forage products must be submitted. to the department for 
approval. 
l§l~ It is the responsibility of each producer to make 

sure that all certified NWSFF sold under the program is 
properly labeled and identified with transportation 
certificates before it leaves the premises. 

AUTH: 80·7·909, MCA ~ 80·7·905 ,80·7-906 and 80-7-909 

REASON: 4.5.308(b) (i) (ii) (c) Specifies conditions when a 
transportation certificate is or is not required. 
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4.5.308(c) (i) Specifies that colored twine may be used for 
certification and that a transportation certificate is 
required. 

4.5.308(c) (ii) Allows tags on loads of bulk forage not 
marked with colored twine. 

4.5.308(d) Specifies that whole grain in bags must be 
properly marked. · 

4.5.308(e) Specifies that the producers make reasonable 
effort to prevent contamination of whole grain with noxious 
weed seeds. 

4.5.308(3) (k) Specifies that the transportation 
certificates are issued and numbered by the department and 
that the forage meets Montana or regional certification 
standards. 

4.5.308(4) Clarifies that all forage when offered for 
resale must have a transportation certificate. 

4.5.309 CERTIFICATION OF AGENTS (1) Each person desiring to 
be an agent must be trained and certified according to 
department standards. This certification will be for a three 
year period. 

(2) (a) through (g) remain the same. 
(3) The department will require agents to recertify after 

the third year of initial certification. AgeHts wne eeeeme 
iRitially eertifiea a~riRg the first er seeeHe year ef the 
thzee )ear e}ele, will reeertify aeeeraiH~ te the eetahlienee 
eenea~le. 

lgl The training schedule will be: 

Initial 
1996 
llll 
1998 
122i 
AQQQ 

Recertification 
1999 
AQQQ 
2001 
2002 
2003 

(4) and (5) remain the same. 

AUTH: 80-7-909, MCA 

Recertification 
2002 
£QQl 
2004 
2005 
2006 

IMP: B0-7-905, MCA 

REASON: Specifies the certification and recertification 
training schedule for the agents. 

4.5.316 CIVIL PENALTIES (1) Whenever the department has 
reason to believe that a violation of Title 80, chapter 7, 
part 9, MCA, or any adopted rule thereunder has occurred, it 
may initiate a civil penalty action pursuant to the Montana 
Administrative Procedure Act. 

(2) through (4) (e) remain the same. 
(f) to improperly pay any $250 $500 $1,000 

application or certification 
fee or refuse to pay for any 
inspection fees or department 
approved identification markers; 
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(4) (g) through (k) remain the same. 

AUTH: 80-7-909, MCA IMP: 80-7-922, MCA 

REASON: Establishes that it is a violation for failure to pay 
for department approved identification markers. 

3. Interested persons may submit their written data, views, 
or arguments concerning this proposed amendment to Gary 
Gingery, Administrator, Department of Agriculture, 
Agricultural Sciences Division, PO Box 200201, Helena, MT 
59620-0201, Phone (406)444-2944, Fax (406)444-5409, or E­
mail: agr@mt.gov, no later than July 24, 1998. 

4. If a party who is directly affected by the proposed 
amendment wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along 
with any written comments he/she has to Gary Gingery, 
Administrator, Department of Agriculture, Agricultural 
Sciences Division, PO Box 200201, Helena, MT 59620-0201, 
Phone (406)444-2944, Fax (406)444-5409, or E-mail: agr@mt.gov 
no later than July 24, 1998. 

5. If the department receives requests for a public 
hearing on the proposed amendment from either 10\ or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; or 
from an association having not fewer than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 40 based on the 
number of Noxious Weed Seed Free Forage producers. 

6. As required by HB 389, 1997 Montana legislative 
session, this notice advises that the department maintains an 
interested person list for purposes of providing notice on 
rule making matters. Any person wishing to be on that list 
must provide to the department, in writing, their name, 
mailing address and a brief description of the subject matter 
in which they are interested. 

DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State an June 15, 1998. 
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BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to unprofessional conduct and 
continuing education 

NOTICE OF PROPOSED AMENDMENT 
OF 8.35.408 UNPROFESSIONAL 
CONDUCT AND 8.35.417 
CONTINUING EDUCATION 

NO PUBLIC HEARING CONTEMPLATED 

TO! All Interested Persons! 
1. On July 25, 1998, the Board of Occupational Therapists 

proposes to amend the above·stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 
8.35.408 UNPROFESSIONAL CONDUCT For the purpose 

of implementing Title 37, chapter 1, MCA, and in addition to 
the provisions at 37-1-316, MCA, the board defines 
"unprofessional conduct" as follows: 

(1) through (37) will remain the same. 
(381 Failure to supply continuing education documentation 

as reguested by the audit procedure set forth in ARM 8.35.417 
or supplying misleading. incomplete or false information 
relative to continuing education taken by the licensee.• 

Auth: sec. 37-1-131, 37-1-307, 37-1·316, 37-1-319, 37·24· 
201, 37-24-202, MCA; IM£, Sec. 37-1·307, 37-1-308, 37-1-309, 
37-1-311, 37-1-312, 37-24·202, MCA 

REA90N: This amendment is being proposed because the Board has 
determined that failure of a licensee to submit documentation 
as required under the audit process is conduct which does not 
meet the generally accepted standards of practice. Therefore, 
the Board proposes to make such conduct grounds for 
disciplinary action through the rule. 

"8.35.417 CONTINUING EDUCATION (1) On a form provided 
by the board, all applicants for renewal of .licenses shall 
affirm on the renewal form that they have completed 10 contact 
hours of continuing education as provided in this rule as a 
condition to establish eligibility for renewal. The continuing 
education requirement will not apply until the licensee's first 
full year of licensure. 

(2) will remain the same. 
( 3) All 1 ieeasees shall aHHHally al:l:aeb eef!ies ef l:bei!' 

aeeHmeftl:atiea ef eeMpletiea fer eeHtiHHifl! eaHeatiea aetivities 
l:e the reHewal farM. It is the sole responsibility of each 
licensee to meet the continuing education requirement. and to 
provide documentation of compliance if so requested during a 
random audit. A random audit will be conducted on an annual 
~ 

(4) will remain the same." 
Auth! Sec. 37-1·319, 37·24-202, MCA; 1M£, Sec. 37-1-306, 

37-1-319, MCA 
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REASON; The Division has determined that 100\ audits, which is 
the current procedure, is too time consuming of staff time. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Occupational Therapists, 111 N. Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, or by facsimile to (406) 
444-1667, to be received no later than 5;00 p.m., July 23, 
1998. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Occupational Therapists, 111 N. 
Jackson, P.O. Box 200513, .Helena, Montana 59620-0513, or by 
facsimile to (406) 444-1667, to be received no later than 5;00 
p.m., July 23, 1998. 

5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 39 based on the 390 
licensees in Montana. 

6. Persons who wish to be informed of all Board of 
Occupational Therapists administrative rulemaking proceedings, 
or other administrative proceedings, may be placed on a list of 
interested persons by advising the Board in writing addressed 
to 111 North Jackson, P.O. Box 200513, Helena, Montana 59620-
0513 or by phone at (406) 444-3091. 

BOARD OF OCCUPATIONAL THERAPISTS 
LYNN BENSON, CHAIRMAN 

BY; f2v 7'!< '~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 15, 1998. 
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to fees, continuing education 
and unprofessional conduct 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 9.59.506 FEES, 
9.59.601 CONTINUING EDUCATION 
REQUIREMENTS AND 9.59.702 
UNPROFESSIONAL CONDUCT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On July 25, 1999, the Board of Respiratory Care 

Practitioners proposes to amend the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.59.506 FEE SCHEDULE (1) The following fees are 
hereby adopted: 

(a) Application fee 
(b) Licensee fee 
(c) Renewal fee 
(d) Temporary permit 
(e) Late renewal fee 
(f) Inactive license fee 

$~ 1Q 
~ 1Q 
~ 1Q 
6-f} 1.Q 
~ 2.Q 
~ 1Q" 

Auth: Sec. 37-1-134, 37-28-104, MCA; IMP, Sec. 37-28-202, 
37-28-203, MCA 

REA8QN: The fees are being lowered to make them commensurate 
with program area costs and to comply with House Bill 240 and 
Senate Bill 238, mandated by the 1997 legislature, which limit 
the cash balances of boards. 

"8.59.601 CONTINUING EDUCATION REQUIREMENTS (1) Upon 
annual renewal of licensure, each respiratory care practitioner 
must dee~eat affirm on the renewal form that he/she has 
comPleted 12 continuing education units in the preceding 12 
months. One continuing education unit is equivalent to 50 
minutes in length. 

(2) It is the sole responsibility of each licensee to 
meet the continuing education requirement, and to provide 
documentation of his/her compliance with his/her reaewal fe£111 
if so requested during a random audit. Tbe random audit will 
be conducted on an annual basis. The board will not permit 
excess units to be carried over from one licensing renewal year 
to the next. 

(3) will remain the same. 
(4) Fer lieeasees whe Rave reeeivea their iaitial lieease 

a~riag the imffleaiatel} preeediag lieensiag ~ear, eeatia~iag 
eaHeatien is re~Hired en tae date sf iaitial renewal en a pre 
rated basis. This pre rated basis re~Hires that tfte licensee 
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whe has ~eeei~ea hie e~ her iBitial lieeBse mHst attaie eee 
eredit et eeBtiBHieg ea~eatieA fer eaeh meAth, er greater 
pertiee thereef ef lieees~re. ~ continuing education 
regpirernents will not apply until the licensee's first full 
year of licensure. 

(5) through (7) will remain the same.• 
Auth: Sec. 37-28-104, MCA; IMR, Sec. 37·28-104, 37-28-

203, MCA 

REA8QN: This amendment is being proposed because the Division 
of Professional and Occupational Licensing has determined that 
performing audits on 100\ of licensees, which is the current 
procedure, is too time consuming for administrative staff. 

"8.59.702 UNPROFESSIONAL CONPUCT In addition to 37-1-
316, MCA, the board defines "unprofessional conduct" as 
follows: 

(1) through (37) will remain the same. 
(38) Failure to supply continuing education 

documentation as requested by the audit procedure set forth in 
~ 8.59:601 or B¥pplying mi~leading. incomplete or false 
~?format~on relat1ve to cont1nuing education taken by the 
b.censee." 

Auth: Sec. 37·1-316, 37-28-104, MCA; IM£, Sec. 31 28 219 
37-1-136, MCA 
REASON: This amendment is being proposed because the Board has 
determined that failure of a licensee to submit documentation 
as required under the audit process is conduct which does not 
meet the generally accepted standards of practice. Therefore, 
the Board proposes to make such conduct grounds for 
disciplinary action through the rule. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Respiratory Care Practitioners, 111 N. Jackson, P.O. 
Box 200513, Helena, Montana 59620-0513, or by facsimile to 
(406) 444-1667, to be received no later than 5:00p.m., July 
23, 1998. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Respiratory Care Practitioners, 
111 N. Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or 
by facsimile to (406) 444-1667, to be received no later than 
5:00p.m., July 23, 1998. 

5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 46 based on the 460 
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licensees in Montana. 
6. Persona who wish to be informed of all Board of 

Respiratory Care Practitioners administrative rulemaking 
proceedings, or other administrative proceedings, may be placed 
on a list Of interested persona by advising the Board in 
writing at 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513 or by phone at (406) 444-3091. 

BOARD OF RESPIRATORY CARE 
PRACTITIONERS 
RICH LUNDY, CHAIRMAN 

BY: ~~ fl,. ~l'> 
ANN==IE="'iM:-:i-'-. "-:B::-:ARO=T=:O::':S::-,-'-"=c""H;,;I;-;E;-;F;-;C"'O"'UN=s:::E:=-L-
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 15, 1998. 
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BEFORE THE DIVISION OF BANKING AND FINANCIAL INSTITUTIONS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
repeal of a rule pertaining to ) 
fees for the approval of point·) 
of-sale terminals ) 

NOTICE OF PROPOSED REPEAL 
OF A RULE PERTAINING TO FEES 
FOR THE APPROVAL OF POINT·OF· 
SALE TERMINALS 

NO PUBLIC HEARING CONTEMPLATED 

1, On July 25, 1998, the Division of Banking and 
Financial Institutions proposes to repeal a rule pertaining to 
fees for the approval of point-of-sale terminals. 

2. The Division is proposing to repeal ARM 8.80.110, 
located at page 8-2350, Administrative Rules of Montana. The 
authority section is 32-6-401, MCA, and the implementing 
section is 32-6·305, MCA. The rule is being proposed for 
repeal because the Division of Banking and Financial 
Institutions does not regulate the fees for the approval of 
point-of-sale terminals. The fees are now regulated by the 
FDIC. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Division of Banking and Financial Institutions, Department of 
Commerce, 846 Front Street, P.O. Box 200546, Helena, Montana 
59620-0546, no later than 5:00p.m., July 23, 1998. 

4. If a person who is directly affected by the proposed 
repeal wishes to present their data, views or arguments orally 
or in writing at a public hearing, they must make a written 
request for a hearing and submit the request along with any 
comments they have to the Division of Banking and Financial 
Institutions, Department of Commerce, 846 Front Street, P.O. 
Box 200546, Helena, Montana 59620·0546, or by facsimile to 
(406) 444-4186, to be received no later than 5:00p.m., July 
23, 1998. 

5. If the Division receives requests for a public hearing 
on the proposed repeal from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed repeal, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 20 based on the number of 
banks and branch banks in Montana. 
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6. Persons who wish to be informed of the Division of 
Banking and Financial Institutions administrative rulemaking 
proceedings, or other administrative proceedings, may be placed 
on a list of interested persons by advising the Division in 
writing at 846 Front Street, P.O. Box 200546, Helena, MT 59620. 

DIVISION OP BANKING AND 
FINANCIAL INSTITUTIONS 

BY: Uw' Jt{., J!,o.A-/4; 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPAR"IMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 15, 1998. 
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BEFORE THE DIVISION OF BANKING AND FINANCIAL INSTITUTIONS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the propoaed 
amendment of a rule pertaining 
to the dollar amounts to which 
consumer loan rates are to be 
applied 

NOTICE OF PROPOSED AMENDMENT 
OF A RULE PERTAINING TO THE 
DOLLAR AMOUNTS TO WHICH 
CONSUMER LOAN RATES ARB TO 
BE APPLIED 

NO PUBLIC HEARING CONTEMPLATED 

1. On July 25, 1998, the Division of Banking and 
Financial Institutions propoaea to amend a rule pertaining to 
the dollar amounts to which conaumer loan rates are to be 
applied. 

2. The Division is proposing to amend ARM 8.80.307. Thia 
amendment will read as follows: (new matter underlined, 
deleted matter interlined) 

"8.80.307 DOLLAR AMOUNTS TO WHICH CONSUMER LOAN RATES ARB 
TO BE APPLIED (1) The dollar amounts in the following 
statutory sections are changed to the new designated amounta aa 
follows: 

Authority Stated Amgunt 
32-5-201(4), MCA $~.000 
32-5-306(7), MCA $ 300 

Changed 
Designated Amgunt 

$1,&.9.00 

Auth: Sec. 32-5-104, MCA; !ME, Sec. 
32-5-301, 32-5-302, 32-5-306, MCA 

$ 5+1.0 
32-5-104, 32-5-201, 

RBAaQM: The reason the rule ia being amended ia baaed upon the 
change in the coat of living index. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Division of Banking and Financial Institutions, Department of 
Commerce, 846 Front Street, P.O. Box 200546, Helena, Montana 
59620-0546, no later than 5:00 p.m., July 23, 1998. 

4. If a person who is directly affected by the proposed 
amendment wiahes to present their data, views or arguments 
orally or in writing at a public hearing, they must make a 
written request for a hearing and submit the request along with 
any comments they have to the Division of Banking and Financial 
Institutions, Department of Commerce, 846 Front Street, P.O. 
Box 200546, Helena, Montana 59620-0546, or by facsimile to 
(406) 444-4186, to be received no later than 5:00p.m., July 
23, 1998. 

5. If the Division receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
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by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 25 based on 
the number of consumer loan licensees in Montana. 

6. Persons who wish to be informed of the Division of 
Banking and Financial Institutions administrative rulemaking 
proceedings, or other administrative proceedings, may be placed 
on a list of interested persons by advising the Division in 
writing at 846 Front Street, P.O. Box 200546, Helena, MT 59620. 

DIVISION OF BANKING AND 
FINANCIAL INSTITUTIONS 

a r-.., 

BY: ~tl 11r- L\tk 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE EVIEWER 

Certified to the Secretary of State, June 15, 1998. 
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BEFORE THE STATE BANKING BOARD 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
transfer and amendment 

NOTICE OF PROPOSED TRANSFER 
AND AMENDMENT OF RULES 
PERTAINING TO THE 
ORGANIZATION OF THE STATE 
BANKING BOARD 

of rules pertaining to state 
banking board 

1. 
transfer 

2. 
8.87.701 
8.87.601 

NO PUBLIC HEARING CONTEMPLATED 

On July 25, 1998, the State Banking Board proposes to 
and amend rules pertaining to the state banking board. 
These existing rules ARM 8.87.401, 8.87.601 and 
will be transferred to Chapter 80 and ARM 8.87.401 and 
will be proposed for amendment as follows: 

"8.87.401 CHANGE OF LOCATION (1) Any change of location 
of a bank, other than drive-in facilities, from one site to 
another, irrespective of the buildings or structures involved, 
is considered to be a relocation requiring determination and 
approval or disapproval by the state banking board division as 
provided by seetie9 32·1-202, MCA.' 

Auth: Sec. 32·1·203, MCA; IME, 32-1-203, MCA 

"8.87.601 APPLICATION PROCEDURE FOR APPROVAL TO MERGE 
AFFILIATBQ BANKS (1) Under authority granted by 31 t 283 ~ 
~. MCA, the state banking boa:td division adopts the 
following rules for the consolidation or merger into one bank 
of any two or more affiliated banks doing business in this 
state, if the resultant bank is to ba a state bank. 

(2) through (4) will remain the same. 
(5) If an application is incomplete in any respect, or if 

additional information is required, the applicants will be so 
notified by the division of banking and financial institutions 
and allowed up to 30 days in which to perfect the application 
or provide additional information. An extension of this 30-day 
period may be obtained from the division of banking and 
financial institutions by showing good cause why it should be 
so extended. The state banking boa:td diyigion may delay 
processing, including extending the comment period for good 
cause. Processing will be completed no earlier than the 15th 
day nor generally not later than the 15th day nor generally not 
later than the 45th day following the date of the last required 
publication. 

(6) 'l'he state banking boa:td will conduct a heaiing 
pu:tsuant to 32 t 284, Meft. The board will then considei the 
:tecozd of the hea:ting and the hearing examinei"s Iepoit, and 
may take final action by telephone conference call with a 
quozwu of the boaid participating. 
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~l6l The application shall be in letter form addressed 
to the Stale Bank:iug Boazd, c/o C0l11111issioner of Banking and 
Financial Institutions, 1526 East Sixth Aoenae, bee llfetcalf 
Bailding, Room 56, P.e. Box 266512, P o Box 200546, 846 Front 
Street. Helena, Montana 59620-~ ~-

(8) will remain the same but will be renumbered (7)." 
Auth: Sec. 32-1-203, MCA; ~. Sec. 32-1-371, MCA 

&BAaQ6: The State Banking Board is transferring and amending 
the rules because of House Bill 262 which was mandated by the 
1997 State Legislature. House Bill 262 is generally revising 
the State Banking Law pertaining to branch banks; transferring 
certain powers and duties from the State Banking Board to the 
Department of Commerce. The Board is making these changes to 
implement the requirements of this bill. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed transfer and amendment in 
writing to the Division of Banking and Financial Institutions, 
Department of Commerce, 846 Front Street, P.O. Box 200546, 
Helena, Montana 59620-0546, no later than 5:00p.m., July 23, 
1998. 

4. If a person who is directly affected by the proposed 
amendment wishes to present their data, views or arguments 
orally or in writing at a public hearing, they must make a 
written request for a hearing and submit the request along with 
any comments they have to the Division of Banking and Financial 
Institutions, Department of Commerce, 846 Front Street, P.O. 
Box 200546, Helena, Montana 59620-0546, or by facsimile to 
(406) 444-4186, to be received no later than 5:00p.m., July 
23, 1998. 

s. If the Division receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a heating will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 20 based 
on the banks and branch banks of Montana. 
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6. Persons who wish to be informed of the Division of Banking 
and Financial Institutions administrative rulemaking 
proceedings, or other administrative proceedings, may be placed 
on a list of interested persons by advising the Division in 
writing at 846 Front Street, P.O. Box 200546, Helena, MT 59620. 

DIVISION OF BANKING AND 
FINAN~ INSTI~ONS 

BY: '1.1 /1.1 · ~ {(A...t· 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPAR NT OF COMMERCE 

ANN! 

Certified to the Secretary of State, June 15, 1998. 
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BEFORE THE STATE LIBRARY COMMISSION 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE PROPOSED 
AMENDMENT of ARM 10.102.4001 
relating to Reimbursement to 
Libraries for Interlibrary 
Loans 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 

1. On July 16, 1998, at 9:00a.m., a public hearing will 
be held in the conference room of the Montana State Library, 
1515 E. 6th Avenue, at Helena, Montana, to consider the 
amendment of ARM 10.102.4001, relating to reimbursement to 
libraries for interlibrary loans. Due to the fiscal impact parts 
of this rule will have on Montana libraries, the state Library 
proposes to make this rule effective on July 1, 1999. 

2. The rule as proposed to be amended provides as follows: 

10.102.4001 REIMBURSEMENT TO LIBRARIES FOR INTERLIBRARY 
LOANS 

(1) Definitions used in this rule include: 
(a) Remains the same 
(b) "Libraries eligible for interlibrary loan 

reimbursement • means public libraries, libraries operated by 
public schools or school districts, libraries operated by public 
colleges or universities, libraries operated by public agencies 
for institutionalized persons, and libraries operated by 
nonprofit private educational or research institutions are 
defined _in 22-1-328 (2), MCA. 

(2) Reimbursements will be made on a quarterly an annual 
basis based on the following: 

(a) and (b) Remain the same 
(c) Each quarterly annual payment shall be made only for 

interlibrary loans within the specified quarter year for which 
reimbursement funding is available. No count of interlibrary 
loan transactions shall be carried over from one quarter year to 
another. 

(d) Remains the same 
(e) No library may levy service charges, handling charges, 

or user fees for interlibrary loans for which it is reimbursed 
under the provisions of 22-1-325 - through 22-1-331, MCA and 
these rules. 
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(i) through (e) (ii) Remain the same 
(iii) Interlibrary loans, when completed via telefaesimile 

f~transmission, also count as reimbursable interlibrary loans. 
Costs associated with such telefacsimile fax transmission are 
chargeable if such the transmission was specified by the 
requesting library. such Fax transmissions qualify as special 
handling. 

(iv) Per page photocopying charges may not be separately 
charged to the borrowing library but are assumed to be covered 
by the reimbursement under these rules. 

(f) through (h) Remain the same 
(3) For_ any __ ~ibrary l:o _receiye __ _reimbursement_through_the 

program, ___ _each must.._annually _ _certify to _the __ state_library_ that 
the.appropriate rnember.oLits.staff_has.demonstrated_competence 
regarding .the application_of the standardized_interlibrary loan 
protoco~s. AUTH: 22-1-330, MCA; IMP: 22-1-328, MCA. 

3. The amendment is proposed to promote cost efficiency 
because the library incurs substantially more overhead expense 
when processing reimbursement checks quarterly than it would to 
process the checks annually. Libraries eligible for 
reimbursement would not be negatively impacted by this change. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Karen Strege 
Montana State Library 
1515 East 6th Avenue 
Helena, Montana 59620-1800 

no later than July 24, 1998. 
5. Karen Strege, State Librarian, has been designated to 

preside over and conduct the hearing. 
6. All parties interested in receiving notification of any 

change in rules pertaining to this subject should contact the 
Rule Reviewer in writing at the address shown in section four 
above. 

KAREN STREGE v 
State Librarian and 
Rule Reviewer 

Certified to Secretary of State June 15, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 17.30.201 regarding 
water quality permit and 
authorization fees 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
RULE 

(Water Quality) 

TO: All Interested Persons 

1. On July 21, 1998, at 10:00 a.m., the board 
a public hearing in Room 111 of the Metcalf Building, 
Sixth Avenue, Helena, Montana, to consider the 
amendment of the above-captioned rule. 

will hold 
1520 East 

proposed 

The board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the department no later than 
5 p.m., July 7, 1998, to advise us of the nature of the 
accommodation you need. Please contact the board at P.O. Box 
200901, Helena, Montana 59620~0901; phone (406) 444-2544; fax 
(406) 444-4386. 

2. The rule as proposed to be amended, appears as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

17.30.201 PERMIT ApPLICATION, DEGRADATION AUTHORIZATION, 
AND ANNUAL PERMIT FEES (1) and (2) Remain the same. 

(3) (a) (i) The permit application fee is the sum of the 
fees for the applicable parts or subparts listed in this 
subsection. Payment of the permit application fee is due upon 
submittal of the application. ~fie fee sefiedule fsl' Hmi ol' 
l'eHewal aflfllieaeic:ms fol' a 14oHtana flBllutaHt disefial'~e 
eliffiiHatisn B)Bteffl flel'mit ~Heel' subefisfleel' 13 of tfiis efiaflter, 
a 14sHtaea ~reued ~.·atel' flBllutien eoHtrol systeffi fleFmit ueder 
subefiafleer 19 of this efiaflter, er aHy etfieF autfioFieaeien ueder 
75 5 i!91, 75 5 491 1 14C.\, or rules fll'Offiul~ated ueder tfiese 
autfioFities, is s§et forth below as schedule I is the 
application fee schedule for new and renewal permits for: 

(A) the Montana pollutant discharge elimination system 
under subchater 13 of this chapter: 

(Bl the Montana ground water pollution control system 
under subchapter 10 of this chapter: or 

(C) any other authorization under 75-5-201, 75-5-401. MCA, 
and rules promulgated under these authorities. 
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Schedule I 
Application Fee per Discharge Point, 

Point Source, or Source at the Facility • 

POMESTIC DISPOSAL SYSTEMS 
Publicly owned treatment works (POTW) 
or other domestic ~aate~ater sewage 
disposal system or potable water 
treatment plant · 

Without significant industry •• 

With significant industry *! 

!RaHetrial INDUSTRIAL DISPOSAL SYSTEMS 
Individual storm waterf+ ground 
water from dewateringf,pit water 
(nontoxic) 

Noncontact cooling water 

Individual W~astewater (surface or ground 
With any carcinogenic. er teKie 
&P radioactive or toxic substance 
(other than nitrate or ammonia) 
in untreated wastewater at a 
level >50% 21 leHg te~m !chronicr 

water) : 

or human health standard!!! 

llaete'fjater wWithout any carcinogenic,_ 
er tenie er radioactive or toxic 

substance (other than nitrate or ammonia) 
at a level >50% Qf leRg term !chronicr 
or human health standard!!! . . . . . . . 

GENERAL PERMITS 
Fees lets, Confined animal feeding 
operations (CAFOsl; fish 
farms, SHetisft ereages, 
eeHetrHetieR eewateriRg; 
ARU 16 . 2 a . 6 33 ! 3) (a) aHtheril!!aEieRs 
produced water; petroleum cleanups; 
gravel washing; disinfected water; 
facultative sewage lagoons; 
nutrient-rich wastewater to 
ground water . . . . . . . 

ARM 17.30.637(3) (a) authorizations 

PreeHeea water, eleeRH~e, gravel 
waefiiRg, ilndustrial storm waterL 
construction storm water; mining. 

141\R Notice No. 17-75 

$1000 ..... 

$ 400 

$5000 

$ 200 
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oil and gas storm water $ 400 

Construction dewatering $200**** 

suction dredges $125**** 

* Fees assessed for a single permit or authorization 
involving mMultiple stermwate! water discharge points are 
limited to a maximum of 5 points yielding the highest total 
rn. 

** "Significant industry" means the POTW has treatment system 
employs a pretreatment program or receives discharge from 
a significant industrial user as defined in ARM 17.30.1402. 

*** The appropriate standard to be selected based on most 
restrictive applicable standard in department Circular 
tlQlLL.. 

**** Suction Dredge and construction Dewatering General Permits 
are only good for 12 months and have a combined application 
and annual fee which is specified in Schedule I. 

(ii) An application fee for m~lti~le each discharge pointe 
is not required for a single permit or authorization if there 
are multiple discharge points from the same source that have 
similar effluent characteristics, unless the discharges are to 
different receiving waters or stream segments. 

(iii) An applicant for a minor permit modification that 
does not require public notice and will deerease er aet ehaage 
not increase the impact of the discharge to state waters is not 
required to pay a fee under this seetiea (3) (a). 

(b) The degradation authorization fee is the sum of the 
fees for the applicable parts or subparts listed in this 
subsection. Payment of the degradation authorization fee is due 
upon submittal of the applications. If an application for 
authorization to degrade state waters is denied, the department 
shall return any portion of the fee that it does not use to 
review the application. The fee schedule for new or renewal 
authorizations to degrade state waters under subchapter 7 of 
this chapter is set forth in G~chedule II, as follows: 
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Schedule II 
Review of Authorizations to Degrade 

DOMESTIC DISPOSAL SYSTEMS 
Be~eetie Sewage Treatment er Petable 
Water t!'eatment plant Publicly owned 
treatment works (POTWl or other 
domestic sewage disposal system or 
potable water treatment plant 

INDUSTRIAL ACTIVITY REVIEWS 
With any carcinogenicL er texie er 
radioactive or toxic substance 
(other than nitrate or ammonia! 
in untreated wastewater at a level 
>50% Qf ~chronic+ ~ human health standard~ 

Without any carcinogenicL e!' Eexie 
er radioactive or toxic substance 
(other than nitrate or ammonia) 
in untreated wastewater at a level 
>50% 2f ~chronic+ or human health standard~ 

Subdivisions 

1 - 9 lots 

10+ lots 

$ 2500 

$5000 

$2500 

$120/lot 

$200/lot 

(maximum fee) $5000/subdivision 

~ The aoorooriate standard to be selected based on the 
most restrictive applicable standard in department 
Circular WOB-7. 

(3) (c) Remains the same. 
(d) (i) The annual permit fee is the sum of the fees for 

the applicable parts or sub-parts listed in this subsection. 
This subsection (i) must be used to determine the total annual 
fee, unless the minimum fee determined under (ii) below is a 
higher amount. The annual permit fee is determined by applying 
S~chedule III to the facility under permit: 
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Schedule 1 II 
Average Discharge Flow Rate Fee 

Per Million Gallons of Wastewater Discharged Per Day on an 
Average Annual Basis, per Discharge Point or Source 21 

Discharge~ 

DQMESTIC QISPOSAL SYSTEMS 
PO~I er Otfier Bemeseie 
Sewaae er Petaele ilater 'f;reaemeHt Plane 
Publicly owned treatment works !POTWl 
or other domestic sewage disposal 
system or potable water treatment plant 

Without significant industry • 

With significant industry ~ 

Ifta~strials INDUSTRIAL DISPOSAL SYSTEM 
Individual storm waterf~ ground water 
from dewaterinqfL pit water (non~toxicl 

Noncontact cooling water 

Individual W~astewater (surface or ground 
With any carcinogenic"" or E03Eie 
er radioactive or toxic substance 
(other than nitrate or ammonia) 

waterl: 

in untreated wastewater at a 
level >50%_2{ loHg Eerm chronic 
or human health standard~ 

ilastewater wl'Jithout any 
carcinogenic~ ex tonie or 
radioactive or toxic substance 
(other than nitrate or ammonia) 
in untreated wastewater at a level 
>50\ Q1 loftg term chronic or human 
health standard~ 

GENERAL PERMITS 
Feea leEs, ~ fish farmsTL sueeieH 
6rea~es, COI'!B~rueeieft eewaeetil'!~, 
construction storm water• . . . . . . 

Produced waterTL petroleum cleanupsTL 
gravel washingT: disinfected water; 
industrial storm waterT: mining. 
oil and gas storm water; facultative 

$2000 

$2500 

$2000-*-

$500 

$2500 

$2000 

$250 
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sewage lagoons; nutrient-rich wastewater 
to ground water $2000 

"Significant industry• means the treatment system employs 
a pretreatment program or receives discharge from a 
significant industrial user as defined in ARM 17.30.1402. 
Fees assessed for a single permit involving mHultiple 
etEH'!I'fwal:er wal:er discharge points are limited to ~ ~ 
maximum of 5 points yielding the highest total fees. 
The appropriate standard to be selected based on the most 
restrictive applicable standard in department Circular 
~ 

( i i) The minimum annual permit fee to be charged per 
discharge point or ~ source of discharge at a facility 
regardless of the wastewater flow is set forth in 6dchedule IV, 
as follows: 

Schedule IV 
Minimum Annual Fee per Discharge 

Point or Source of Discharge PeiHE SeHree ** 

QQMESTIC DISPOSAL SYSTEMS 
PO~I er Ol:her 9"111eetie Se>oElE!C er 
Potable Uater 'Fteal!llleHt Plaet Publicly 
owned treatment works (POTW) or other 
domestic sewage disposal system or 
potable water treatment plant 

Without significant industry * $~ 750 

With significant industry ~ $1000 

IHdHsl:rials INDUSTRIAL DISPOSAL SYSTEMS 
Individual storm waterfL ground 
water from dewatering+~ pit water 
!non-toxic) $1000 

Noncontact cooling water $250 

Individual W~astewater !surface or ground water! : 
With any carcinogenicL er l:exie er 
radioactive or toxic substance 
(other than nitrate or ammonia) in 
untreated wastewater at a level 
>50% 21 leH~ ter111 chronic or human 
~ standard~ . . . . . . . . . . . . . . $2500 
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Wastewater wWithout any 
carcinogenic.._ er tenie er 
radioactive or toxic substance 
(other than nitrate or ammonia) 
in untreated wastewater at a level 
>50\ g1 leeg terM chronic or human 
~ standard~ or with 
"No Discharge• permit requirements 

GENERAL PERMITS 
Feed lets, CAFQs; fish farmSTL stletiee 
areages, eeestrtletien aewaterieg, 
construction storm water7 ; produced 
water; petroleum cleanups; gravel 
washing; disinfected water 

Preatleed water, eleaetlps, gra~el 

wasfiieg, ilndustrial storm waterL­
mining. oil and gas storm water; 
facultative sewage lagoons; nutrient-rich 
wastewater to ground water 

$1000 

$250 

* •significant industry" means the treatment system employs 
a pretreatment oroaram or receives discharge from a 
significant industrial user as defined in ARM 17.30.1402. 

** Fees assessed for a single permit involving multiple 
discharge points are limited to a maximum of 5 points 
yielding the highest total fee. 

*** The appropriate standard to be selected based on the most 
restrictive applicable standard in department Circular 
WQB-7. 

lii1l An annual fee is assessed for each discharge point 
or group of multiple discharge points from the same source with 
similar effluent characteristics. Discharge points of similar 
effluent characteristics are grouped and considered as one for 
purposes of fee calculations. unless the discharges are t:o 
different receiving waters or stream segments. 

!**+iYl Except as provided in (A) .Ag facility that 
consistently discharges effluent at less than or equal to 
one-half of its numeric effluent limitations and is in 
compliance with other permit requirements, using the previous 
calendar year's aisefiarge monitoring data, is entitled to a 25% 
reduction in its annual permit fee. Proportionate reductions in 
annual fee of up to 25% may be given to facilities that 
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consistently discharge effluent at levels between 50\ and 100\ 
of their numeric effluent limitations. The annual average of 
the percentage of use of eaefi appropriate numeric effluent 
limitations ~afaMeeer li~ie will ~ be used to determine an 
overall percentage. 

lAl A new permittee is not eligible for fee reduction in 
its first yeiti!"12 months of operation. A permittee with a 
violation of any effluent limit during the previous year is not 
eligible for fee reduction. The department mav. in its 
discretion. grant a fee reduction to a permittee having only 
minor violations of permit requirements other than effluent 
limitations during the previous calendar year and otherwise 
entitled to a fee reduction as provided in [(3) (d) (iv) (A)] of 
this rule. For purposes of this subsection. minor violations 
are those which would be classified as minor class II or class 
III violations under ARM 17.30.2001 through 2006. 

(wy) The annual permit fee is assessed for each ~ 
~ calendar year. The fee for the ~ calendar year must 
be received by the department by no later than March 1 following 
the commencement of the ~ calendar year. The fee must be 
paid by a check or money order made payable to the state of 
Montana, Department of Environmental Quality. 

(4) through (6) Remain the same. 
AUIH: 75-5-516, MCA; !M£: 75-5-516, MCA. 

3. The Board is proposing to amend ARM 17.30.201 to 
adjust certain fees paid by applicants and permittees to cover 
the costs of administration of the water quality permitting 
programs as provided in 75-5-516, MCA. These adjustments will 
make the fees more accurately reflect the time and effort 
expended to administer certain categories of permits. The 
various proposed fees were derived using a study of the average 
work hours spent on the various permits. Based upon the 
department's experience since this rule was adopted in 1994, the 
fees for some permit categories are proposed to be increased 
while those for other categories are proposed to be decreased. 
The net effect of the proposed changes is projected to be a 
small decrease in overall fee revenue. 

The department is also proposing to change the annual fee 
year from the state fiscal year to the calendar year. This will 
prevent the typical construction-related permittee from being 
assessed 2 years annual permit fees for a project spanning one 
typical construction season. 

Another minor change proposed is to combine the application 
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and annual fees for two short-term permit categories in order to 
streamline the billing process for those categories. An 
additional category of general permits, disposal of 
nutrient-rich waste water to ground water, has been added in 
anticipation of implementing such a general permit in the 
future. 

In order to provide an additional incentive for effluent 
reduction, the Board is proposing to amend ARM 
17.30.201(3) (d) (iii) (to be renumbered 17.30.201(3) (d) (iv)) to 
provide that permittees who consistently discharge at less than 
their effluent limits would not lose their eligibility for fee 
reduction if they were substantially in compliance with permit 
requirements other than effluent limits and had no significant 
violations of such requirements during the previous year. 
However, any violation of effluent limits during the previous 
year would continue to render the permittee ineligible for the 
fee reduction as required by 75-5-516, MCA. This change is 
being proposed so that a permittee who discharges at less than 
the effluent limit would not lose eligibility for fee reduction 
as a result of a minor noncompliance with some other permit 
requirement such as late filing of one discharge monitoring 
report. 

Finally, the department is proposing a few grammatical 
changes which will clarify the requirements of the rules, but 
have no substantive effect. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rules either orally or in 
writing at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana 59620-0901, no later than July 23, 1998. 

5. Richard Thweatt has been appointed to preside over and 
conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by~-
CINDY E. Y KIN, Cha1rperson 

Reviewed by: 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 17.8.504 and 17.8.505 
pertaining to air quality 
application and operation fees 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT OF 
RULES 

(Air Quality) 

TO: All Interested Persons 

1. On July 23, 1998, at 1:30 p.m., the board will hold a 
public hearing in Room 44 of the Metcalf Building, 1520 East 
Sixth Avenue, Helena, Montana, to consider the proposed 
amendment of the above-captioned rules. 

The board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the board no later than 5:00 
p.m., July 9, 1998, to advise the board of the nature of the 
accommodation you need. Please contact the board at P.O. Box 
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax 
(406) 444-4386. 

2. The rules as proposed to be amended appear as follows. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

17.8.504 AIR QUALITY PERMIT APPLICATION FEES 
(1) through (4) Remain the same. 
(5) The fee is tfie ~reater ef. 
(a) a fee eale~:~latea ~:~sin~ tfie felle"iR~ fermttla. 

tens ef P~4 19 emitted, 
m~:~ltit~lied e~· $22.59; flll:!s 
tens sf Sl:ilfl:ir diexide emitted, 
m~:~ltit~lied ey $18.99, flll:!s 
teas ef lead emitted, 
ml:iltit~lied ey $18.99, flll:is 
tens ef enidee sf aitre~ea emitted, 
m~:~ltit~liea ey $14.85, t~l~:~s 
teas ef ~elatile er~aaie esmflSI:!Ras emitted, 
ml:iltiflliea ey $14.85, 

(e) er a miaiml:!m fee sf. 
(i) $1999 fer sel:!rees sf air eentaminaats sttejeet te AR•4 

17.8.891 1 et seq. (Pre\eatisn sf Si~nifieaat Beterieratien sf 
Air Q~:~ality), er ss~:~rees sf air eeataminants tfiat are majer 
statieaary seHrees er m;tjer medifieatisns [as aefi11ed iA .~.RJ4 
17.8.891(29) aaa (22)], aAd are seel1iA~ te leeate witfiiA aA area 
aeei~aaeea as AsaattaiHmeat iH 49 CFR 81.3~ {adeptea ~ 
iaee~sratisH if!}~~ 17.8.992(2) (a)] fer aay air eentaminant, er 

(ii) $499 fer all stfier se~:~rees ef air eeataminants, net 
SH~jeet te (i) aee1e, re~l:!ired tS eetaiH aft air ~Hality permit 
~:~aaer ARM Title 17, efiapter 8, al:!eefiapter 7. 

an administrative fee of $454.42, plus $14.15 per ton of 
PM-10. sulfur dioxide. lead. oxides of nitrogen and volatile 
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organic compounds emitted. 
AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA 

17.8.505 AIR QUALITY OPERATION FEji:S (1) through (3) 
Remain the same. 

(4) The air quality operation fee is based on the actual, 
or estimated actual, amount of air pollutants emitted during the 
previous calendar year and is the ~reater ef a miaimum fee ef 
$499 er a tee ealeulate~ usia~ ~he fellswiH~ formula. 

teas ef Pn Hl emit~e~. 
multiplie~ ey $2d.59 , ~lus 
teHe ef sulfur ~iexiae emitted, 
multiplie~ ey $18.89, ~lus 
teHs sf lead emi~tea, 
multiplied ey $18.99, ~lus 
teHe ef ellides ef ait:r:e~ea emitted, 
multi~liea ey $H. 85, ~lus 
teHs ef •.·ela~ile OF~aHie eem~eunds emitted, 
multi~ lied ey SH. 85 
ellee~t that the total fee may net he ~reate:r: thaA 
$299,999 ~er ~e:r:mit. 

an administrative fee of $367.88, plus $14.15 per ton of 
PM-10. sulfur dioxide, lead. oxides of nitrogen and volatile 
organic compounds emitted, except that the total fee may not be 
greater than $200.000 per permit. 

(5) and (6) Remain the same. 
(7) Each source of air contaminants subject to (1! above 

shall submit to the department on the date specified by the 
department all information necessary to complete an inventory of 
estimated actual emissions for the preceding calendar year. The 
department shall notify the source of the date by which the 
information must be submitted. The information submittal date 
may not be earlier than February 15. 
AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA 

3. ARM 17.8.510 requires the Board of Environmental 
Review to annually review air quality permit fees. Air quality 
permit fees are charged to all facilities that are required to 
hold air quality permits and are currently based on estimated 
annual emissions from the regulated facilities. The amount of 
money the department needs to fund the legislative appropriation 
changes each year due to the amount of carryover available. The 
emission fees may also need adjustment to compensate for changes 
in the total amount of pollutants emitted in the state. The 
department has projected the amount of fee fund carryover for 
FY98, and has calculated the total actual emissions from all 
regulated sources. The proposed amendments to the air quality 
permit application and annual air quality operation fees will 
generate sufficient fees to satisfy the legislative 
appropriation and adequately fund the department's air quality 
program, when the projected carryover funds and anticipated 
revenue are included. 

The proposed 
administrative fees 

12-6/25/98 

amendments would substitute basic 
for the present minimum fees and would 
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substitute a uniform fee per ton regulated pollutant emitted in 
place of the existing tiered fee system that has different fee 
amounts for the various regulated pollutants. The basic 
administrative fees reflect the presumptive minimal effort 
devoted to regulation of a covered facility by department staff. 
The previous tiered fee system attempted to allocate fees based 
on gross estimates of the amount of staff time devoted to 
regulation of each pollutant. The Board proposes to abandon the 
tiered system because the Department has not been able to 
confirm the accuracy of those estimates. Many permitting and 
compliance activities are general in nature and cannot be 
compartmentalized by pollutant. 

The proposed preconstruction administrative fee of $454.42 
represents the minimum time devoted to a preconstruction permit 
application review. The proposed operation administrative fee 
of $367.88 represents the minimum time devoted to compliance 
monitoring activities associated with a regulated facility. The 
administrative fee amounts were developed by multiplying the 
department's best estimate of the number of hours expended on 
the appropriate activities by an average salary estimate. The 
proposed administrative fees accurately represent the minimum 
amount of regulatory service provided to the regulateg 
community. The board also proposes moving from a tiered fe'e 
system to a uniform per ton fee to reflect the additional time 
spent by department staff on permit applications and monitoring 
compliance for larger facilities while not artificially skewing 
the fees to collect any more for a particular pollutant. The 
proposed amendments would also allow the department to specify 
an information submittal date that would allow sufficient time 
to calculate the annual fees and amend the rule. This date 
varies from year to year based on the board meeting schedule. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rules either orally or in 
writing at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana 59620·0901, no later than July 29, 1998. 

5. David Rusoff has been appointed to preside over and 
conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by~~ 
CINDY E. ~rson 

Reviewed by: 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of ARM 17.8.220, regarding 
settled particulate matter 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
REPEAL 

(Air Quality) 

1. On April 16, 1998, the department published a Notice 
of Proposed Repeal contemplating no public hearing. The 
department has since received a request for a public hearing. 
Therefore, on July 31, 1998, at 10:00 a.m., the board will hold 
a public hearing in Room 35 of the Metcalf Building, 1520 East 
Sixth Avenue, Helena, Montana, to consider the proposed repeal 
of the above-captioned rule. 

The board will make reasonable accommodations for persons 
with disabilities who wish to participate in this hearing. If 
you need an accommodation, contact the board no later than 5 
p.m., July 17, 1998, to advise us of the nature of the 
accommodation you need. Please contact the board at P.O. Box 
200901, Helena, Montana 59620-0901; phone (406) 444-2544; fax 
(406) 444-4386. 

2. The rule 17.8.220 as proposed to be repealed may be 
found on page 17-279 of the Administrative Rules of Montana. 
AUTH: 75-2-111 and 75-2-202, MCA; IMP: 75-2-202, MCA 

3. ARM 17.8.220 contains the settled particulate 
"dustfall" standard. It was adopted in 1980 to combat nuisance 
dust fall on material surfaces. For example, homeowners or 
businesses located adjacent to lumber mills, rock crushers, or 
other process equipment often suffered property damage or 
inconvenience due to thick layers of process-related dustfall. 

Repeal of this standard does not weaken the protection of 
public health or welfare for several reasons. First, the state 
and federal ambient air quality standards and ARM 17.8. 308, 
which regulates airborne particulate matter, remain in effect. 
This latter rule requires the use of reasonable precautions to 
control dust emissions from the production, handling, 
transportation or storage of materials; the use of streets, 
roads, and parking lots; and the operation of construction and 
demolition projects. The rule also establishes opacity limits 
and special requirements for nonattainment areas. And second, 
there have been significant improvements to particulate control 
equipment since ARM 17.8.220 was adopted. ARM 17.8.220 is 
therefore no longer necessary. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed rules either orally or in 
writing at the hearing. Written data, views or arguments may 
also be submitted to the Board of Environmental Review, P.O. Box 
200901, Helena, Montana 59620-0901, no later than August 7, 
1998. 
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5. James Madden has been appointed to preside over and 
conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

.by~ 
CINbYC ~irperson 

Reviewed by: 

J Rule Reviewer 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE OFFICE OF THE WORKERS' COMPENSATION JUDGE 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of a procedural 
rule. 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULE 
NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons. 

1. On July 25, 1998, the Office of the Workers• Compensa­
tion Judge proposes to adopt a new procedural rule of the Court. 

2. The text of the proposed new rule follows: 

NEW RULE I MOTION FOR RECONSIDERATION (1) Any party may 
move for reconsideration of any order or decision of the 
workers• compensation court. The motion shall be filed within 
20 days after the order or decision is served. The opposing 
party shall have 10 days thereafter to respond unless the court 
orders an earlier response. Upon receipt of the response, or 
the expiration of the time for such response, the motion will be 
deemed submitted for decision unless the court requests oral 
argument. 

(2) Within 20 days of the issuance of any order or final 
decision, the court may, on its own motion and for good cause, 
reconsider the order or decision. 

( 3) If the motion requests reconsideration of an 
appealable order or judgment, the original order or judgment 
shall not be final until and unless the court denies the motion. 

AUTH: Sec. 2-4-201, MCA IMP: Sec. 2-4-201, 39-71-2901, MCA 

RATIONALE: The Court has in prior cases reconsidered and changed 
some of its orders and decisions. It believes that the ability 
to do so is essential since it may have overlooked some critical 
matter or argument that affects the ruling. The proposed new 
rule formalizes its current practice and eliminates controversy 
as to whether the Court has the authority to reconsider its own 
orders and decisions. A petition (motion) for new trial and/or 
request for amendment to findings of fact, conclusions of law 
and judgment is governed by ARM 24.5.344. A motion to amend an 
order on appeal is governed by ARM 24.5.350(7). Neither rule 
allows the Workers•·compensation Court to reconsider any order 
or decision. The new rule complements the rules by extending 
reconsideration to other types of orders and by broadening the 
scope of review as to final decisions. 

3. It is reasonably necessary to adopt the rule proposed 
in order for the Workers' Compensation Court to properly and 
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timely decide and hear cases. In addition, the Court polled the 
rules committee of the Court regarding the proposed rule and did 
not receive any opposition from any committee member. 

4. Interested parties may submit their data, views or 
arguments concerning this change in writing to Workers' Compen­
sation Court, 1625 Eleventh Avenue, P.O. Box 537, Helena, MT 
59624-0537 on or before July 23, 1998. 

5. If a person who is directly affected by the proposed 
adoption wishes to express data, views and arguments orally or 
in writing at a public hearing, she/he must make written request 
for a hearing and submit this request along with any written 
comments she/he has to the Workers' Compensation Court, 1625 
Eleventh Avenue, P.O. Box 537, Helena, MT 59624-0537, no later 
than July 23, 1998. 

6. If the Workers• Compensation Court receives requests 
for a public hearing on the proposed rule from either 10% or 
25, whichever is less, of the persons who are directly affected 
by the proposed rule, from the Administrative Code Committee of 
the legislature, from a governmental subdivision or agency, or 
from an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis­
trative Register. Based on the number of persons with workers' 
compensation claims, attorneys and insurers. 10% of those 
persons directly affected has been determined to be more than 
25. 

7. Persons who wish to be informed of all Workers' 
Compensation Court rulemaking proceedings, or other 
administrative proceedings, may be placed on a list of 
interested persons by advising the Court, in writing, at P.O. 
Box 537, Helena, MT 59624-0537 or by phone at (406) 444-7794. 

MIKE McCARTER 
JUDGE 

ELARICE v. BECK . 
Hearing Examiner - Rule Reviewer 

CERTIFIED TO THE SECRETARY OF STATE: 
DATE 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendments of ARM 24.16.9003, 
ARM 24.16.9004 and 
ARM 24.16.9007, related 
to Montana's prevailing wage 
rates 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENTS OF 
PREVAILING WAGE RULES AND 
ESTABLISHING REVISED RATES 
FOR BUILDING CONSTRUCTION 
SERVICES 

1. On July 17, 1998, at 9:30a.m., a public hearing will 
be held in room 104 of the Walt Sullivan Building (Department of 
Labor and Industry Building), 1327 Lockey, Helena, Montana, to 
consider proposed amendments to prevailing wage rate rules, ARM 
24.16.9003, 24.16.9004 and 24.16.9007. The Department proposes 
amending ARM 24.16.9003 to provide a methodology for setting 
fringe benefits levels. The Department proposes amending ARM 
24.16.9004 to incorporate technical changes to terminology and 
to include fringe benefit rates. The Department proposes 
amending ARM 24.16.9007 to incorporate by reference revised 1998 
building construction services rates. The proposed amendments 
are made in response to comments and data submitted by the 
public during previous rule-making. Please see elsewhere in 
this issue of the Montana Administrative Register for 
information concerning those comments and the Department's 
responses regarding that prior rule-making. 

2. The Department of Labor and Industry will make 
reasonable accommodations for persons with disabilities who wish 
to participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 5:00 
p.m., July 13, 1998, to advise us of the nature of the 
accommodation that you need. Please contact the Job Service 
Division, Office of Research and Analysis, Attn: Ms. Kate Kahle, 
P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-2430; 
TTY (406) 444-0532; fax (406) 444-2638. 

3. The Department of Labor and Industry proposes to amend 
the rules as follows: (new matter underlined, deleted matter 
interlined) 

24.16.9003 ESTABLISHING THE STANDARD PREVAILING RATE OF 
WAGES AND FRINGE BENEFITS (1) When deemed necessary, the 
commissioner e~tablishea shall establish the standard prevailing 
rate of wages and fringe benefits for the various occupations in 
~each district. Except aa used in (2) and (3). the term 
"prevailing rate of wages" includes both wages and fringe 
benefits 

(2) Remains the same. 
lll Based on survey data collected by the department of 

labor and industry, for each district the commissioner will 
compile fringe benefit information for a given occupation by 
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district that reflects fringe benefits actually paid to workers 
engaged in public works and in priyate or commercial projects. 
Fringe benefit rates for each occupation will be set for health 
and welfare. pension. yacation. and training using the followipg 
procedure: 

laL If a minimum of 5.000 reported hours exists for the 
occupation within the district. and each fringe benefit reported 
for a giyep occupation has at least 50\ of the total number of 
hours submitted for that occupation. a weighted average of the 
fripge benefits based on the number of hours reported will be 
used to calculate the district preyailing fringe benefit rates 

lbl If less thap 5.000 hours for the occupation is 
reported. or a giyep fringe bepefit for the occupation does pot 
haye at least 50\ of the tqtal number of hqurs submitted fpr 
that qccupatiqn. the commissioner will use existing collective 
bargainipg agreements for the district that were effectiye 
during the survev period to determine fringe benefit rates fpr 
the qccupation. 
~ If a collectiye bargaining agreement does pot exist 

for the occupatiqn. and a minimum of 5.000 hqurs are reported in 
the combined coptiguqus districts. hours will be tqtaled for 
contiguous district fringe bepefits. Each fringe benefit must 
be represented by at least SO\ qf the total number of hours 
submitted in contiguous districts fqr that qccupation fpr fringe 
bepefit rates to be set. A weighted ayerage fringe bepefit rate 
for the district based on hours will be computed usipg data 
submitted from all contiguous districtq Diqtrictq and their 
coptiguouq districtq are the same aq proyided by 121 !cl of thiq 
.Dll.e... 
~ If contiguquq diqtrict fringe benefit data does not 

sum to a minimum of 5 ogo boura. or does not haye sg\ of the 
total number qf hours in contiguous districts submitted for that 
pccupation. statewide weighted average fringe benefit rates will 
be calculated fqr the occupation 
~ If a minimum of s.ooo hourq iH pot reported for the 

occupation in the entire state. then other information which the 
commisajoner deemo applicable will be uoed to eotabliqh the 
prevailipg fringe benefit rateo for the occupation The 
commioqioner shall consider: 

J..il the eotabliqhed and special project rateo qf the 
previous year: 

liil rateo determined by the federal government under the 
Davis-Bacon Act and the Federal service Contract Act: 

!iiil rate information compiled on a regylar basis by the 
department: 

livl appropriate infqrroation from auch ayryeyo aq may be 
conducted by the department: and 

lvl qther pertjpent information. 
(3) through (B) Remain the same, but are re-numbered (4) 

through ( 9) . 
AUTH: 18-2-431, MCA 
IMP: 18-2-401, lB-2-402, 18-2-403, and 18-2-411, MCA 
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24 16.9004 DEPABTMENI ASSISTANCE AND SPBGIAb PROaBGI ~ 
JOB CbASSIFICAIIQN BATES Ill If the commissioner receives a 
written regyest for a rate that does not exist for a particular 
craft. trade. or occupation that is covered by the proyisigns gf 
the Act. the cgmmissigner may set an interim adyisory rate that 
may be used by the public cgntracting agency or public 
contractgr until the rate is published in accordance with ARM 
24.16.9007. Such rates will ngt be established more frequently 
than gnce every three mgnths 

+H-lll At least thirty (30+- days prior to advertising 
for bids or letting a contract for a public works project, a 
public contracting agency may request that a s~eeial ~ job 
classification and commensurate rate of wages and fringe 
benefits be established for a particular craft, classification 
or type of worker needed for a project. The commissioner will 
establish a standard prevailing rate of wages for any craft, 
classification or type of worker for which no rate has been 
previously determined. 

+a+-lll A request for a s~eeial ~ project job 
classification and commensurate rate of wages and benefits does 
not relieve a contractor from the obligation to classify and pay 
workers in accordance with annually established standard 
prevailing wage rates pending the establishment of a BI!eeial 
~re;eet rate new job classification and wage rates. 

~lil A request for a speeial prejeet ~ job 
classification and rate of wages shall include: 

(a) through (i) Remain the same. 
+++-l5l A request for a BI!eeial prejeet ~ job 

classification and rate of wages must establish: 
(a) and (b) Remain the same. 

AUTH: 18-2-431, MCA 
IMP: 18-2-402 and ~422, MCA 

24.16.9007 AQOPTIQN OF STANDARD PREvAILING RATE OF WAGES 
(1) The commissioner's determination of minimum wage 

rates, including fringe benefits for health and welfare, pension 
contributions and travel allowance, by craft, classification or 
type of worker, and by character of project, are adopted in 
accordance with the Montana Administrative Procedure Act and 
rules implementing the Act. 

(a) A notice of proposed adoption of the commissioner's 
determination is published in the Montana Administrative 
Register 30 to 45 days prior to adoption according to regular 
publication dates scheduled in ARM 1.2.419. 

(b) Adopted wage rates are effective until superseded and 
replaced by a subsequent adoption. 

(c) The wage rates applicable to a particular public works 
project are those in effect at the time the bid specifications 
are advertised. 

(d) The wage rates proposed and the wage rates adopted are 
incorporated by reference in respective notices published in the 
Montana Administrative Register. 
~ The current building constructiop services rates are 

contained in the revised 1998 version of "The State of Montana 
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Prevailing Wage Rates-Building C0nstruction" publication 
lfl The current non-construction services rates are 

c 0ntained in the 1997 version 0f "The State 0f Montana 
Prevailing Wage Rates-Service Occupations" publicati0n. 

(2) and (3) Remain the same. 
All!H: 18-2-431 and 2-4-307, MCA 
~: 18-2-401 through 18-2-432, MCA 

~: There is reasonable necessity for the proposed 
amendments to ARM 24.16.9003 and 24.16.9004 in order to address 
concerns raised by members of the public during previous public 
comment concerning ARM 24 .16. 9003. Members of the public 
commented that the rule lacked a methodology for the computation 
of fringe benefits, and the proposed amendments address that 
concern. There is reasonable necessity to give notice of the 
revised proposed standard prevailing rate of wages and fringe 
benefits, based on public comment and the submission of 
additional data. While the Department has historically adopted 
rates with minor changes based on public comment, the Department 
believes that the revised proposed rates have enough changes to 
warrant additional public notice and a comment period. There is 
also reasonable necessity for the proposed amendments to ARM 
24.16.9007 in order to address concerns raised by staff of the 
Administrative Code Committee. Please see elsewhere in this 
issue of the Montana Administrative Register for information 
concerning the amendment of ARM 24.16.9003 and public comments 
made regarding the previously proposed amendment of ARM 
24.16.9007. 

4. Interested parties may submit their data, views, or 
comments, either orally or in writing, at the hearing. Written 
data, views, or comments may also be submitted to: 

Kate Kahle 
Research and Analysis Bureau 
Job Service Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

so that they are received by not later than 5:00p.m., July 24, 
1998. 

5. The Department maintains a number of mailing lists of 
interested persons regarding a variety of topics. For more 
information about the mailing lists, or to have your name and 
address added to any or all of the interested persons lists, 
please contact Mark Cadwallader, Office of Legal Services, 
Department of Labor and Industry, P.O. Box 1728, Helena, MT 
59624-1728; telephone (406) 444-4493; TTY (406) 444-0532. 

6. The Department has complied with the provisions of 
2-4-302, MCA, regarding notification of the bill sponsor about 
the proposed action regarding these rules. 
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7. The Department proposes to make the amendments and 
revised rates effective at the earliest possible date. The 
Department reserves the right to adopt only a portion of the 
proposed changes, or to adopt some or all of the proposed 
changes at a later time. 

The Hearings Bureau of the Centralized Services 
of the Department has been designated to preside over 

t the h ing. 

Certified to the Secretary of State: June 15, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.21.414 
by the adoption of 
wage rates for certain 
apprenticeship programs 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT 
OF ARM 24.21.414 BY THE 
ADOPTION OF WAGE RATES 

1. On July 17, 1998, at 11:00 a.m. or as shortly as 
possible thereafter, a public hearing will be held in room 104 
of the Walt Sullivan Building (Department of Labor and Industry 
Building), 1327 Lockey, Helena, Montana, to consider the 
amendment of ARM 24.21.414 by the adoption of wage rates related 
to certain apprenticeship programs in the building construction 
industry. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 
5:00 p.m., July 13, 1998, to advise us of the nature of the 
accommodation that you need. Please contact the Apprenticeship 
Program, Job Service Division, Attn: Mark Maki, P.O. Box 1728, 
Helena, MT 59624; telephone (406) 444-4100; TTY (406) 444-0532; 
fax (406) 444-3037. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Mr. Maki. 

2. The Department of Labor and Industry proposes to amend 
ARM 24. 21.414 as follows: (new matter underlined, deleted 
matter interlined) 

24.21.414 WAGE RAIES TO BE PAID IN BUILDING CONSTRUCTION 
OCCUPATIONS (1) through (4) Remain the same. 

(5) The department will publish and incorporate by 
reference the ~ reyised 1998 edition of the publication 
entitled "State of Montana Base Journey-Level Rates for 
Apprentice Wages" which sets forth the building construction 
industry occupations journeyman wage rates in the five regions 
of Montana, excluding the seven largest counties, in order to 
set the apprentice wage rates provided by (3) and (4). A copy 
of the publication is available from Kate Kahle, Research and 
Analysis Bureau, Department of Labor and Industry, 1327 Lockey, 
P.O. Box 1728, Helena, MT 59624-1728. 

(6) and (7) Remain the same. 
AUTH: 39-6-101, MCA 
IMP: 39-6-101 and 39-6-106, MCA 

RSASQN: There is reasonable necessity for amendment of this 
rule in order to update the base wage rates, as contemplated by 
this rule. The proposed amendments are being offered as part of 
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the biennial updating of certain wage rates. In addition, there 
is reasonable necessity to amend the rates at this time because 
of the relationship to the proposed changes to prevailing wage 
rates for building construction. Noticing this hearing in 
conjunction with the prevailing wage rate hearing is generally 
more convenient for the interested parties, and allows members 
of the public who wish to attend both public hearings to only 
make a single trip to Helena. Although a public hearing was 
previously held on April 17, 1998, concerning proposed rates for 
apprenticeship purposes, the Department has subsequently 
received comments and data that affect the proposed standard 
prevailing rate of wages and fringe benefits upon which the 
apprenticeship rates are based. Accordingly, the Department has 
revised the proposed apprenticeship rates. Please see elsewhere 
in this issue of the Montana Administrative Register for two 
notices that contain information concerning changes and proposed 
changes to the standard prevailing rate of wages and fringe 
benefits. 

3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Mark Maki 
Apprenticeship Program 
Job Service Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

and must be received by no later than 5:00p.m., July 24, 1998. 

4. ARM 24.21.414 makes reference to the building 
construction prevailing wage rates adopted in ARM 24.16.9007. 
Persons interested in those prevailing wage rates should take 
notice that the Department will be conducting a public hearing 
on the proposed revised 1998 version of those rates at 9:30 a.m. 
on July 17, 1998, in the same room as the apprenticeship rate 
hearing. Persons wishing to obtain a copy of the official 
Notice of Public Hearing for the prevailing wage rates and/or 
the proposed revised 1998 prevailing wage rates may contact Kate 
Kahle, Research and Analysis Bureau, Job Service Division, 
Department of Labor and Industry, 1327 Lockey, P.O. Box 1728, 
Helena, MT 59624-1728; telephone (406) 444-2430; TTY 
(406) 444-0532; fax (406) 444-2638. 

5. The Department maintains a number of mailing lists of 
interested persons regarding a variety of topics. For more 
information about the mailing lists, or to have your name and 
address added to any or all of the interested persons lists, 
please contact Mark Cadwallader, Legal/Centralized Services 
Division, P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 
444-4493; TTY (406) 444-0532. 
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6. The Department is not required by 2-4-302, MCA, to 
notify any bill sponsor about the proposed action regarding this 
rule action. 

7. The Department proposes to make these amendments 
effective as soon as possible. 

8. The Hearings Bureau of the Department's Centralized 
Services Division has been designated to preside over and 

c~ 
Marca:ua:er 
Rule Reviewer 

Certified to the Secretary of State: June 15, 1998. 
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BEFORE THE BOARD OF LIVESTOCK 
OF THE STATE OF MONTANA 

In the matter of adoption of 
new rules I through VIII as 
they relate to scrapie 

TO: ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED 
ADOPTION 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on July 30, 1998, the board of livestock (board) 
proposes to adopt new rules I, II, III, IV, V, VI, VII and 
VIII. 

2. The proposed new rules provide as follows: 

RUI.E I OUAMNTINE (1) A scrapie infected or source Uock 
must be quarantined. The owner of this scrapie infected or 
source flock has the option of depopulating or signing an 
agreement with state federal scrapie program administrators 
complying with the requirements of 9CFR 79.2. AUTII: 81·2·102, 
MCA IMP: 81-2-103, MCA. 

RY_I&._Il_fiJ;:PORTING .BJ;:QUIRP;M~Nl: (1 I 'l'he owners of the floclr or 
his or her agent shall immediately report to the appropriate ·· 
authorities any animals exhibiting behavioral abnormalities 
symptomatic of scrapie disease. Such animals must not be 
removed from the flock without the written permission of the 
appropriate authorities. AUTH: 81·2·102, MCA IMP: Bl-2·103, 
MCA. 

RULE III IDENTIFICATION (1) All animals 1 vear of Aae nr 
older shall be identified. All animals less than 1 year of age 
must be identified upon change of ownership unless moving to 
slaughter. Identification shall consist of a tamper proof ear 
tag and either an electronic implant, a flank tattoo or an ear 
tattoo all of which provide a unique identification number in 
accordance with the instructions of appropriate authorities. 
AUTH: 81·2·102, MCA IMP: 81-2-103, MCA. 

RULE IY __ !l,El'llli'I'l:~. Qf_ J:I!~IfLCAllW ( 1) 'l'he owner of the 
flock (or his or her agent) must maintain and retain for a 
minimum of 5 years after removal of an animal from a flock that 
animal's individual identification number (from the eartag, 
electronic implant, tattoo, or ear tattoo) and any secondary 
form of identification and information the owner or his or her 
agent may choose to maintain. AUTH: 81-2-102, MCA IMP: 81-2· 
103, MCA. 
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RilL!'! V DISCLOSURE QF INFOBMA:J'ION (1) Breed SfiROCii'\tions 
and registries. livestock markets, and packers may disclose 
records to appropriate authorities for trace source flocks and 
exposed animals. AUTH: 81·2·102, MCA IMP: 81-2·103, MCA. 

RULE !i.I AVAILABILITY FOR INSPECTION (1) Animals ln the 
flock and those records required under 9CFR 79.2 (a) (2) (iv) 
shall be available for inspection by the appropriate authority 
upon reasonable notice given to the owner of the flock or his 
or her agent. AUTH: 81-2-102, MCA IMP: 81-2-103, MCA. 

2ULE VII SAMPLE~LLECTIQN (1) The owner of the flock or 
his or her agent will have an accredited veterinarian collect 
and submit tissues from animals reported pursuant to 9CFR 79.2 
at paragraph (a) (2) (ii) an APHIS designated laboratory. AUTH: 
81-2-102, MCA IMP: 81-2-103, MCA. 

RULE VIII .IDENTUICATION METHODOLOGI ( ll All hiqh risk 
mutton breeds and goats associated with these flocks sold or 
used for breeding purposes must be identified as to the flock 
of origin by a tamper proof earlag and at least one of the 
following (electronic implant, flank tattoo or ear tattoo). 
This information must be on the certificate of veterinary 
inspection and/or import permit. AUTH: 81·2-102, MCA IMP: 
81-2-103, MCA. 

3. The Board is proposing the adoption of these rules 
for the purpose of allowing the department of livestock 
flexibility in dealing with a changing disease scenario 
involving scrapie. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed adoption in writing to the 
Department of Livestock, 301 N. Roberts Street - RM 307, PO Box 
202001, Helena, MT 59620-2001, to be received no later than 
July 23, 1998. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to the Department of Livestock, 301 N. Roberts 
St. - RM 307, PO Box 202001, Helena, MT 59620-2001. The 
comments must be received no later than July 23, 1998. 

6. If the board receives a request for a public hearing 
on the proposed adoption from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
actions, from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persona directly 
affected has been determined to be greater than 25 persons 
baaed on the number of livestock producers in the State of 
Montana. 

7. The two·bill sponsor notice requirements of section 
2·4·302, MCA, do not apply. 

8. The board of livestock maintains a list of interested 
persons who wish to receive notices of rule making actions 
proposed by this agency. Persons who wish to have their name 
added to the list shall make a writlen request which includes 
the name and mailing address of the person to receive notices. 
Such written request may be mailed or delivered to the board of 
livestock office at PO Box 202001, Helena, Montana, 59620-2001, 
or faxed to the office at (406) 444-1929. 

MONTANA BOARD OF LIVESTOCK 
JOHN PAUGH, CHAIRMAN 

~~!JJ~-----···-·---Lon Mitchell, Rule Reviewer 
Livestock Chief Legal Counsel 
Department of Livestock 

Certified to the Secretary of state _ ~ . ..!~--., 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules I through XV, the 
amendment of 46.18.101 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

through 46.18.103, 46.18.106 
through 46.18.108, 46.18.112 
through 46.18.114, 46.18.118 
through 46.18.122, 46.18.124 
through 46.18.126, 46.18,129, 
46.18.130, 46.18.133, and 
46.18.134 and the repeal of 
46.10.101 through 46.10.306,and 
46.10.314 through 46.10.847 

pertaining to 
Families Achieving 
Independence in Montana 
(FAIM) 

TO: All Interested Persons 

1. On July 20, 1998, at 4:00p.m., a public hearing will 
be held by MetNet in the Lower Level Auditorium of the 
Department of Public Health and Human Services Building, 111 N. 
Sanders, Helena, Montana; Special Ed. Building, Room 162, 1500 
North 30th Street, Montana State University at Billings, 
Billings, Montana; Burns Center Room 126, EPS Building South 7th 
& Grant, Montana State University, Bozeman, Montana; ELCB, Room 
231, 1300 West Park Street, Montana Tech, Butte, Montana; Room 
147, 2100 16th Avenue South, Great Falls College of Technology 
of MSU, Great Falls, Montana; and Gallagher Building, Room 104, 
Corner of Arthur and Eddy, University of Montana, Missoula, 
Montana, to consider the proposed adoption of rules I through 
XV, the amendment of 46.18.101 through 46.18.103, 46.18.106 
through 46.18.108, 46.18.112 through 46.18.114, 46.18.118 
through 46.18.122, 46.18.124 through 46.18.126, 46.18.129, 
46.18.130, 46.18.133, and 46.18.134 and the repeal of 46.10.101 
through 46.10.306, 46.10.314 through 46.10.847 
pertaining to Families Achieving Independence in Montana (FAIM) . 
This hearing will be held concurrently with the hearing as 
proposed pertaining to Families Achieving Independence in 
Montana (FAIM) in MAR Notice Numbers 37-100 and 37-101 in this 
issue of the Montana Administrative Register. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
July 13, 1998, to advise us of the nature of the accommodation 
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that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rule as proposed to be adopted provides as 
follows: 

[RULE Il FAIM FINANCIAL ASSISIANCE: GENERAL ELIGIBILITY 
REQUIREMENTS (1) Subject to the restrictions set forth in 
[Rule II) and in (2) of this rule, FAIM Financial Assistance 
(FFA) may be granted to the following classes of persons if they 
meet all other eligibility requirements for FFA: 

(a) minor children as defined in ARM 46.16.103; 
(b) specified caretaker relatives, as defined in ARM 

46.16.103; 
(c) stepparents of minor children who live with the child 

and with the child's natural or adoptive parent; 
(d) persons under the age of 18 or under the age of 19 

years and attending high school or an equivalent program full­
time who live in the home of a minor child and are the child's 
siblings by blood, marriage, or adoption, including half 
brothers and half sisters and stepsiblings; 

(e) pregnant women who have no other eligible children 
living with them, provided that they shall be eligible for cash 
assistance payments beginning the third month prior to the month 
in which the child is expected to be born. 

(2) The following are not eligible for FFA: 
(a) Persons receiving supplemental security income (SSI) 

benefits under Title XVI of the federal Social Security Act; 
(b) a specified caretaker relative who fails or refuses to 

comply with the requirements of ARM 46.18.114 regarding the 
assignment of child and medical support rights and cooperation 
in establishing paternity and obtaining child and medical 
support; . 

(c) a specified ca:retaker relative who refuses without 
good cause to comply with the requirements of ARM 46 .16.114 
regarding the assignment of child and medical support rights and 
cooperation in establishing paternity and obtaining child and 
medical support and all members of the specified caretaker 
relative's filing unit; 

(d) a specified caretaker relative who fails to report the 
absence of a child, lasting more than 90 consecutive days as 
specified in ARM 46.16.112 by the end of the 5-day period which 
begins with the date on which it becomes clear to the caretaker 
relative that the child will be absent for more than 90 
consecutive days; 

(e) teenage parents who are not living with their parent 
or parents, legal guardian, or other adult relative who would 
qualify to be a guardian of a minor child under Title 72, 
Chapter 5, of Montana Code Annotated, unless the teenage parent 
has been authorized to live in an alternative setting by the 
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living arrangement review committee because: 
(il. the teenage parent has no parent, legal guardian, or 

other adult relative who would qualify to serve as a guardian 
who will allow the teenage parent to live in their home; or 

(iii the teenage parent is living independently because: 
(AI physical, verbal, or emotional abuse or domestic 

violence exists in the home of any adult relative or guardian 
with whom the teenage parent could otherwise live; 

(B) alcohol or drug abuse exists in the home of any adult 
relative or guardian with whom the teenage parent could 
otherwise live; 

(C) any adult relatives with whom the teenage parent could 
otherwise live do not live in Montana; 

(D) any adult relative with whom the teenage parent could 
otherwise live is mentally ill; or 

(E) it would be dangerous to the teenage parent's physical 
or emotional well being for any other reason to live with any 
adult relatives with whom the teenage parent could otherwise 
live. 

(f) persons who are in violation of a condition of the 
individual's probation or parole imposed under state or federal 
law and persons fleeing to avoid being prosecuted for a felony 
or fleeing to avoid custody or confinement after conviction of 
a felony; 

(i) a person is an ineligible fleeing felon if the crime 
involved is a felony in the jurisdiction where the crime 
occurred. 

(g) · persons who have intentionally misrepresented their 
place of residence, for a period of 10 years, in accordance with 
the disqualification provisions of ARM 46.18.106; 

(h) an individual who committed and was convicted after 
August 22, 1996, of any offense which is classified as a felony 
in the jurisdiction where the offense occurred and which has as 
an element the possession, use, or distribution of a controlled 
substance as defined in section 102(6) of the federal Controlled 
Substance Act, 21 USC 802(6). 

(i) members of a family which includes an adult who has 
received assistance for 60 months or more, as prescribed in ARM 
46.18.107. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-231, MCA 

!RULE II] FAIM FINANCIAL ASSISTANCE; 
ELIGIBiwiTY. CITIZENSHIP REQUIREMENTS (1) Except as provided 
in (5), only U.S. citizens and qualified aliens are eligible for 
FAIM financial assistance. 

(2) A qualified alien is a noncitizen who: 
(a) was admitted to the u.s. as a refugee under section 

207 of the Immigration and Nationality Act (INA); 
(b) was granted asylum under section 8 of the INA; 
(c) has had deportation withheld under section 243(h) of 
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the INA; or 
(d) has been lawfully admitted to the U.S. for permanent 

residence under the INA and either: 
(i) is a veteran of the U.S. Armed Services as defined in 

38 USC 101 who has received an honorable discharge which was not 
granted on account of alienage; 

(ii) is an active member of the U.S. Armed Services, other 
than active duty for training; 

(iii) is a spouse or unmarried dependent of a veteran or 
active duty military personnel as described in (2) (d) (i) or 
(ii); or 

(iv) has worked 40 qualifying quarters as defined in Title 
II of the federal Social Security Act or is credited with 40 
such quarters as follows: 

(A) an alien shall be credited with all qualifying 
quarters worked by a parent of the alien while the alien was 
under age 18, subject to the provision of (2) (d) (iv) (C); and 

(B) an alien shall be credited with all qualifying 
quarters worked by a spouse of the alien during 
their marriage, provided the alien is still married to that 
spouse or that spouse is deceased and subject to the provision 
of (2) (d) (iv) (C). 

(C) An alien will not be credited with any qualifying 
quarter worked by a parent or spouse which occurred after 
December 31, 1996, if the parent or spouse received any federal 
means-tested public assistance benefit as defined in ARM 
46.18.103 during the qualifying quarter. 

(3) The following classes of qualified aliens may receive 
FFA benefits, if otherwise eligible, only for a limited period 
of time as specified: 

(a) refugees, for 5 years from the date of entry of into 
the U.S.; 

(b) asylees, for 5 years from the date asylum in the u.s. 
was granted; 

(c) aliens who have had deportation withheld, for 5 years 
after the date of entry of the order withholding deportation. 

(4) The 5 year time limits specified in (3) (a) through (c) 
no longer apply if a refugee, asylee, or person whose 
deportation has been withheld becomes a naturalized citizen or 
changes to another status under which the alien may be eligible 
for FFA benefits. 

(5) A noncitizen who is not a qualified alien as specified 
in this rule may receive medicaid benefits if the individual: 

(a) was living in the U.S. on August 22, 1996; and 
(b) meets all other eligibility requirements for medicaid. 
(6) Aliens legally admitted for permanent residence after 

August 22, 1996, are banned from receiving cash assistance for 
5 years from the date of entry into the u.s. 

AUTH: 53-2-201 and 53-4-212, MCA 
IMP: ~3~, 53-4-211 and 53-4-231, MCA 
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!RULE IIIl FAIM FINaNCIAL ASSISTJ\NCE: UNPERPAYMENIS p.ND 
OVERfAYMENIS (1) The department may recover the value of any 
FAIM Financial Assistance (FFA) benefits paid to or on behalf of 
an assistance unit to which it was not entitled, regardless of 
whether the overpayment occurred due to an error by the 
department, a nonfraudulent action or omi~sion by the FAIM 
participant, or fraudulent action by the FAIM participant. 

(2) Recovery may be made from the filing unit which was 
overpaid, from any individual member of the assistance unit at 
the time when the overpayment occurred, or from any assistance 
unit which includes a person who was a member of the overpaid 
filing unit at the time when the overpayment occurred. 

(3) Recovery of food stamp over issuances shall be made in 
accordance with the requirements of 7 CFR 273 .18, as amended 
through January 1, 1997, and provisions of section 13 of the 
Food Stamp Act of 1977, 7 USC 2022, as amended by section 844 of 
the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1966 (PRWORA), which are hereby adopted and incorporated 
by reference. Copies of 7 CFR 273.18, as amended by PRWORA may 
be obtained from the Department of Public Health and Human 
Services, Office of Legal Affairs, 111 N. Sanders, P.O. Box 
4210, Helena, MT 59604-4210. To the extent that the federal 
regulations at 7 CFR 273.18 are inconsistent with any provision 
of the Food Stamp Act of 1977 as amended by PRWORA, the 
provisions of the Food Stamp Act shall take precedence. 

(4) Recovery of cash assistance, medical assistance, and 
all other FFA benefits excluding food stamps shall be made as 
follows: 

(a) If an overpayment of benefits haa occurred due to 
fraudulent action by a member of the filing unit, the sum which 
must be repaid is 125\ of the amount of assistance to which the 
aasistance unit was not entitled. Fraudulent action includes 
but ia not limited to the making of an intentionally false 
statement or miarepresentation and the intentional withholding 
of information. 

(b) If an overpayment of benefits has occurred due to 
department error or a nonfraudulent error by a member of the 
filing unit, the sum which may be recovered is 100\ of the 
amount of assistance to which the assistance unit was not 
entitled. 

(c) The department is entitled to recover an overpayment 
regardless of whether any or all of the members of the overpaid 
assistance unit are currently receiving assistance. 

(i) In the case of an individual or assistance unit 
currently receiving assistance, the department may recover an 
overpayment by reducing the current cash assistance amount by 
10\ and retaining the sum by which the cash assistance has been 
reduced to repay the overpayment. At the department'a option, 
recovery may alae be made by voluntary payments by a member of 
the overpaid aasistance unit or any other legal means available 
to collect a debt, including the use of offset against any 
monies which the State of Montana owes or may owe to a member of 
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the filing unit. 
(ii) In the case of individuals who are not currently 

receiving assistance, recovery may be made by voluntary 
payments by a member of the overpaid assistance unit or any 
other legal means available to collect a debt, including the use 
of offset against any monies which the State of Montana owes or 
may owe to a member of the filing unit. 

(5) When an assistance unit has been underpaid due to an 
error by the department or the participant or due to any other 
reason, the underpayment may be corrected by issuing a 
supplemental payment in the amount by which the assistance unit 
was underpaid. 

(a) For purposes of determining continued eligibility and 
amount of assistance, the additional amount paid to the 
assistance unit to correct an underpayment will not be 
considered as income or as a resource in the month it is paid 
nor in the following month. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-108, 53-2-201 and 53-4-211, MCA 

[RULE IV) fAlM FINANCIAL ASSISTANCE: GOOD GAUSE (1) A 
FAIM participant's failure to comply with a pathways or 
community services program requirement, such ae a requirement 
under a family investment agreement, including but not limited 
to participation in an employment and training activity or the 
requirement of accepting or maintaining suitable employment, 
shall not result in imposition of a sanction if good cause 
exists for the failure to comply. 

(2) If it appears that a participant has failed to comply 
with a requirement, the participant shall be given the 
opportunity to provide information to the FAIM coordinator or 
work readiness component (WoRCJ case manager regarding the 
alleged noncompliance and the reasons for the alleged failure to 
comply. If the FAIM coordinator or WoRC case manager determines 
from the available information, including any information 
provided by the participant, that there was a failure to comply 
and that good cause for the noncompliance does not exist, a 
sanction shall be imposed in accordance with ARM 46.16.134. 

( 3) Good cause consists of circumstances beyond the 
participant's control which prevent compliance with a 
requirement or which excuse a failure to comply. 

(4) Good cause for failure to keep appointments, report 
changes, provide required information, or comply with family 
investment agreement activities or other eligibility 
requirements includes, but is not limited to, the following 
circumstances: 

(a) illness or incapacity of the participant; 
(b) illness or incapacity of another household member 

sufficiently serious to require the presence of the participant; 
(c) death of a family member; 
(d) participant's incarceration or required court 

12-6/25/98 MAR Notice No. 37-99 



-1598-

appearance; 
(e) inability to obtain necessary child care; 
(f) adverse weather conditions which make travel 

impossible or unreasonably dangerous; 
(g) lack of transportation in a case where the participant 

cannot reasonably be expected to walk or bicycle because of the 
distance or the participant's health or physical limitations; 

(i) Transportation is considered to be available if the 
participant has the use of a private vehicle, has access to 
public transportation, or can ride with someone else, provided 
that a participant will not be required to accept a ride under 
circumstance which a reasonable person would consider dangerous 
or unsuitable. 

(5) Good cause for failure to accept employment or for 
voluntarily quitting a job or reducing earned income from 
employment includes, but is not limited to, the following 
circumstances: 

(a) The wage is less than the state minimum wage. 
(b) Transportation is not available and the participant 

cannot reasonably be expected to walk or bicycle to work because 
of the distance or the participant's health or physical 
limitations. 

(i) Transportation is considered to be available if the 
participant has the use of a private vehicle, has access to 
public transportation, or can ride with someone else, provided 
that a participant will not be required to accept a ride under 
circumstance which a reasonable person would consider dangerous 
or unsuitable. 

(c) Child care is necessary and is not available. 
(d) Working conditions are unsuitable because of an 

unreasonable degree of risk to health or safety or lack of 
workers' compensation coverage. 

(e) The participant is age 60 or older. 
(f) The participant has a physical or mental impairment 

which prevents the participant from accepting or maintaining 
this employment, as determined by a licensed physician or 
psychologist. 

(i) A temporary mental or physical illness, injury, or 
incapacity may constitute good cause for the duration of the 
incapacity only. 

(g) the participant lacks the necessary work-related 
skills for the employment and cannot acquire such skills in time 
to obtain or retain the employment. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201 and 53-4-211, MCA 

[RQLE Vl FAIM FINANCIAL ASSISTANCF;: SAFEGUARDING AND 
SHARING INFORMATION (1) Use of information concerning 
applicants for or participants in FAIM financial assistance is 
restricted to purposes directly connected with the 
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administration of the FAIM project and other federally assisted 
programs which provide assistance to individuals on the basis of 
need. 

(2) The department may use confidential information 
concerning an applicant for or participant in FAIM financial 
assistance, without notice or permission of the person for the 
following purposes: 

(a) administration of FAIM financial assistance or any of 
the other federal programs listed in (4); 

(b) reporting of child abuse and neglect to an appropriate 
agency or authority or responding to a request for information 
from an appropriate agency or authority investigating child 
abuse or neglect; or 

(c) the conduct of child support activities. 
(3) Administration of a program includes the use of 

information by the program necessary for: 
(a) establishing applicant eligibility; 
(b) determining amount of assistance for recipient; 
(c) providing services to recipient; 
(d) conducting audits and similar activities; or 
(e) any investigation, prosecution, or criminal or civil 

proceeding relating to the administration of the program. 
(4) Other federal programs include the following: 
(a) food stamps; 
(b) medicaid; 
(c) federally assisted unemployment compensation; 
(d) federal old age assistance; 
(e) federal aid to the blind; 
(f) federal aid to the disabled; 
(g) supplemental security income; 
(h) social security; 
(i) federally assisted child welfare services; 
(j) federally assisted foster care; 
(k) federally assisted adoption assistance; 
(1) federally assisted weatherization; 
(m) low income energy assistance; 
(n) social services block grant; 
(o) federally assisted work incentive; 
(p) federally assisted child care assistance; or 
(q) any other federal or federally assisted program 

providing assistance, in cash, in kind or in services, directly 
to recipients on the basis of need. 

(5) The department, without notice to or the permission of 
an applicant or participant, may release the current address of 
the person to a federal, state or local law enforcement officer, 
if the officer provides in the request the name of the person 
and satisfactorily demonstrates: 

(a) that the person is: 
(i) a fugitive felon; 
(ii) violating a condition of probation or parole; or 
(iii) has information necessary for the officer to conduct 

the officer's official duties; and 
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(b) that locating and/or apprehending the person is within 
the official duties of the officer. 

(6) The department, without prior permission of the 
applicant or participant, may within its discretion release 
confidential information necessary for the provision of 
emergency services to meet medical and other critical needs of 
the person. Notice of the release must be given as soon as 
possible to the person. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-105, 53-2-201, 53-2-211 and 53-4-211, MCA 

(RULE VI) FAIM FINANCIAL ASSISTANCE: 
BESIPENCX (1) There is no durational residency requirement for 
FAIM financial assistance. Any resident of Montana who meets 
all other eligibility requirements may receive FAIM financial 
assistance. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201 and 53-4-211, MCA 

[RULE VII! fAIM FIHANCIAL ASSISTANCE: PLACE OF 
APPLICATION AND FIRST ASSISTAHCE PAYMENT (1) Applications for 
FAIM Financial Assistance must be made at the office of public 
assistance in the county where the person lives. When 
conditions preclude a person from visiting the office of public 
assistance to make application, he shall have an opportunity to 
make application at a mutually agreed place or through a home 
visit by the worker. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-233, MCA 

!RULE VIII! FAIM FINANCIAL ASSISTANCE; 
INVESTIGATION OF ELIGIBILITY (1) Investigations of eligibility 
will include securing information from the person applying for 
or receiving assistance and such other investigation as may be 
determined necessary by the department. 

(2) If a case is selected for program compliance review, 
the client must cooperate. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-233, MCA 

fRYLE IX! fAil:! FINANCIAL ASSISTANCE: INITIAL PAYMENT 
AND REQETEBMINATIQN OF ELIGIBILITY (1) The initial assistance 
payment will be issued in a prorated amount which includes the 
day upon which application was made and the remaining days of 
that month. 

(2) Periodic investigations will be made of all FAIM 
participants to determine whether continuing eligibility to 
receive assistance exists, at least once every 12 months, but 
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may be made at any time if circumstances require. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201 and 53-4-211, MCA 

!RULE XI FAIM FINAHCIAL ASSISIANCE: RESTRICTIONS ON 
ASSISTANCE rAYMENIS (1) Monthly assistance payments are made 
directly to eligible persons for their own unrestricted use 
except in cases of protective payee payments. The check may not 
be mailed to the grantee in care of a creditor or delivered 
through indirect representation. Payments may not be forwarded 
from one address to another. 

(2) Other cash assistance payments, 
limited to employment and training supportive 
may be made directly to the participant or to 
of a participant. 

AUTH: Sec. 53-2-201 and 53-4-2!2, MCA 
IMP: Sec. 53-2-201 and 53-4-2!1, MCA 

including but not 
services payments, 
a vendor on behalf 

[RULE XI) FAIM FINANCIAL ASSISTANCE: PROTECTIVE PAYMENTS 
(1) A protective payment plan shall be implemented when 

the caretaker relative has clearly demonstrated an inability or 
unwillingness to use the family's assistance payments to meet 
the basic needs of the minor children in the household, as 
determined by an employee of the division of the department 
which provides protective services to children. 

(2) Selection of the protective payee will be made by the 
participant, or with the participant's participation and 
consent, to the extent possible. Selection of a protective 
payee may be made among relatives, friends of the family, the 
clergy, a community service group, a voluntary social service 
agency, or departmental staff. If it is in the best interest of 
the participant for a staff member of the department of public 
health and human services to serve as protective payee, a staff 
member will be appointed. The selection of protective payees 
may not include: 

(a) county commissioners; 
(b) executive heads of the department of public health and 

human services; 
(c) persons determining financial eligibility for public 

assistance; 
(d) special investigative or resource staff; 
(e) staff handling fiscal processes; 
(f) landlords; 
(g) grocers or other vendors of goods or services dealing 

directly with the client. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201 and 53-4-211, MCA 

!RULE XIII EMERGENCY ASSISTANCE FOR NEEDY FAMILIES WITH 
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DEPENDENT CHILDREN (1) Financial assistance and/or services 
may be authorized to meet the emergency needs of a child under 
the age of 18 or who is age 18 and is a full time primary or 
secondary school student, or of a relative of the child within 
the degree of kinship specified in ARM 46.18.112 who lives with 
the child, in the following circumstances: 

(a) where the emergency arises from an unforeseen event 
which was beyond the household's control, and which has caused 
or threatens to cause the destitution of the child; or 

(b) where the emergency arises out of a situation 
identified by the department's family services bureau as 
involving abuse or neglect of the child. 

(2) For purposes of this rule, household means the child 
whose needs are to be met by the emergency assistance and all 
other persons who live with the child and are related to the 
child by blood or marriage, as specified in ARM 46.18.112. 

(3) Emergency assistance will be provided only if: 
(a) the child and all household members are U.S. citizens 

or qualified aliens as defined in (Rule II] . 
(b) the emergency needs did not arise because the child or 

the child's caretaker relative refused without good cause to 
accept or maintain employment or training for employment; 

(i) good cause for failure to accept or maintain 
employment or training for employment shall be determined in 
accordance with the provisions of (Rule V] . 

(c) the emergency situation could not have been foreseen 
by the household and was not under the household's control; and 

(d) the household has exhausted all other means available 
to meet the emergency need, including but not limited to all 
liquid resources of the household and any benefits or services 
for which the household is eligible. 

(4) Emergency assistance may be authorized once only in 
any period of 12 consecutive months. 

(5) Emergency assistance shall be provided in the form of 
cash payments directly to the household or payments by the 
department to the vendor of a necessary item or service. 

(6) Emergency assistance shall not be provided to pay for 
the following: 

(a) penalties, fines, and taxes, including but not limited 
to personal and real property taxes; 

(b) insurance - home, auto, or life; 
(c) burials; 
(d) mortgages; 
(e) reimbursements for expenses already paid or money 

loaned to the household to pay expenses; 
(f) rental, security, and/or utility deposits or any 

rental payment required to be paid in advance before the 
household takes possession; 

(g) bills for services already received, including medical 
bills; 

(h) bills more than 30 days past due, excepting the two 
most recent months of past due rent or utility bills if a 
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written eviction notice or utility cut-off notice has been given 
to the household; 

(i) legal fees, including but not limited to court costs 
and attorney fees; 

(j) the purchase of a vehicle; or 
(k) any travel that would be payable by medicaid, or by 

FAIM supportive services or one-time employment related 
payments. 

(7) Emergency assistance may be provided to pay for family 
based services in the home if the department's family services 
bureau or family prevention contractor has identified a need for 
social worker services to prevent the child's removal, expedite 
the return of the child to the home, or prevent the need for 
protective services for the child. 

(8) Information will be provided and referrals will be 
made to meet the needs of the household for counseling, shelter, 
child care, legal services, homemaker services, or other 
services. 

(9) A pregnant woman who has no children living with her 
is not eligible to receive emergency assistance to meet her own 
needs or the needs of her unborn child unless: 

(a) she is in the last trimester of her pregnancy; and 
(b) an employee of the department who provides protective 

services to children has determined that she is in need of 
emergency assistance. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201 and 53-4-211, MCA 

(RULE XIII) EMERGENCY ASSISTANCE FOR NEEPY FAMILIES WITH 
DEPENDENT CHILPREN. PROCEPQRES FOLLOWED IN DETERMINING 
ELIGIBILITY (1) A household member or an employee or agent of 
the department may make a request for emergency assistance at 
the county office administering public assistance programs in 
the county where the household needing assistance lives. 

(2) Eligibility requirements for emergency assistance must 
be verified and documented. 

(3) To receive emergency assistance, an applicant must 
show: 

(a) that a child who is under the age of 18 or is 18 and 
a full-time primary or secondary school student is living with 
a relative specified in ARM 46.18.112 in a place of residence 
maintained by the relative as the child's own home; and 

(b) that all requirements set forth in [Rule XIV) have 
been met. 

(4) Emergency assistance may be provided in addition to 
but not as a substitute for FAIM cash assistance. 

(5) The completed request for emergency assistance shall 
be submitted to the county office of public assistance. The 
applicant shall be notified by the county office of the approval 
or reasons for disapproval of the request for emergency 
assistance. 
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(6) There are no residency requirements for emergency 
assistance. Non-residents, migrants and transients who 
otherwise meet the requirements of this part are eligible for 
emergency assistance. 

(7) County offices shall make a determination of 
eligibility for emergency assistance within 5 days after 
receiving the application and all verification required to 
support the application. 

(8) An expedited administrative review of a denial of a 
request for emergency assistance will be available to applicants 
who request in writing such an expedited review within 5 working 
days of the date of the denial. Such a review will be held 
within 5 working days of the date the request is received by the 
county. Requests not made in accordance with these provisions 
will be processed according to the department's standard fair 
hearing procedures. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201 and 53-4-211, MCA 

!BULE XIYI FAIM FINANCIAL ASSISIANCE: DENIAL OF BENEFITS 
TQ STRIKERS (1) Participation in a strike does not constitute 
good cause to leave, or to refuse to seek or accept, employment. 

(2) FAIM Financial Assistance benefits will be denied to 
any family for any month in which any caretaker relative with 
whom the dependent child is living is, on the last day of the 
month, participating in a strike. 

(3) No individual's needs will be included in determining 
the amount of benefit payable for any month to a family if, on 
the last day of such month, the individual is participating in 
a strike. 

(4) A strike is defined as a temporary concerted stoppage 
of work by a group of employees (not necessarily members of a 
union) to express a grievance, enforce a demand for changes in 
the conditions of employment, obtain recognition, or resolve a 
dispute with management. Also included in this definition is a 
work stoppage by reason of the expiration of a collective 
bargaining agreement. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201 and 53-4-211, MCA 

[RULE XVI FAIM FINANCIAL ASSISTJ\NCE; NEEDY PREGNANT 
~ (1) Cash assistance payments shall be provided to an 
otherwise eligible pregnant woman with no other children 
receiving assistance when the fact of pregnancy has been 
verified by a physician or the physician's designee, beginning 
the third month prior to the month in which the child is 
expected to be born. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
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IMP: Sec. 53-2-201 and 53-4-211, MCA 

3. The rules as proposed to be amended provide as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

(1) These 
entitled families 

achieving independence in Montana (FAIM) authorized under 
section 1115 of the Social Security Act, 42 USC 1315 1 ellelHEiiag 
eases wit.h t.l!'iBal memeel!'s li'o'iag ea a resel!"o'at.iea ~.·hieh epel!'at.es 
a t.t'iBal JOBS fll!'B§'l!'am. The purpose of this project is to 
provide temporary assistance to needy families alt.el!'aat.i'o'es toe 
impl!'e'o'e t.he f!HBlie assist.aaee system and to assist families in 
Beeemiag self sHffieieat obtaining employment. 

(2) The demonstration project will Be ~ implemented in 
some counties as eal!'liel!' thaa in February 1, 1996 and ae late!!' 
~ in all counties by February 1, 1997. The demonstration 
project shall end no later than the last day of the 32nd quarter 
ending after the deemed beginning date. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46.18.102 FAIM FIN8NCIAL ASSISTAHCEi FEDERAL REGU4ATIONS 
APOPTED BY REFERENCE ( ll The R. .. H4 ,>,FBG flt'B!t'am shall be 
§'9'o'el!'Rea by t.he l!'egHlat.ieRS Sf the aamiRiSt.t"atiSR fSl!' ehilB!!'eR 
aRB families ef the U.S. aepat'tmeRt sf health aRB hHmaR Sel!''o'iees 
ge.,et"aiag the aia te families wit.h aepeaaeat. ehilal!'ea eeataiaeEi 
ia the felle•,,iag pal!'tS, eJEeept as the l!'Hles ia this ehaptel!' malre 
speeifie pl!'eo isieas whieh al!'e esatl!'al!'y ts· the fe!iet"al 
l!'egHlat.ieas, ia •1hieh ease these l!'Hles shall talte pt"eeeaeaee 
S'o'er the fe!iel!'al regYlatieas: 45 GFR pal!'ts 295, 296 1 232 1 233, 
a34 1 a35 1 aJ8 1 239 1 259 1 255 aaa 256, these pal!'ts pel!'taiaiag te 
eligibility aaa fHt'aishiR!J ef assistaaee, esoel!'age aaa 
eeaaitisas sf eligibility, fet'm ef aesietaaee, ehila BHppel!'t 
eafereemeat reqYiremeats 1 ehila eal!'e aaEi ethel!' ~~et'lt !"elates 
eYppsrtiwe eervieee 1 t.he eemmHRit)' wel!'lt el!flet"ieaee flt'B!Jl!'am, the 
werlr ettpplemeatat:iea pt'e§'t'am, aaEi the jeb eppet'tHRitiee aaa 
Basis elrille pregt"am. The Eiepartmeat het"eby adepts aaa 
iaeerperatee By refereaee 45 GFR pal!'ts 295, 296, 232 1 233 1 234, 
235 1 238, 239; 258, 255 aaa 256, as ameaaea tht'et~gh Oeteber 1, 
1993. A espy sf 45 GFR pat'tB 295 1 296, 232 1 233, 234 1 235, 238 1 
239, 258; 255 eaa 256, as ameaaea t.hl!'eHgh Oetebet" 1, 1993 may Be 
seEaiaea ft'SRI the Ele)!lal!'tmeat ef l'Hblie Health aaa Ilttmaa 
Set''o'ieee, Offiee ef Legal Affail!'e, 111 !1. Saaaex-e, P.O. Be* 
4219 1 lleleaa, !4T 59694 4291. 

!1) The FAIM Financial Assistance shall be administered in 
accordance with the requirements of federal law governing 
temporary assistance to needy families. food stamps. and medical 
assistance. as set forth in Title IV of the Social Security Act. 
42 usc 601 et seq .. as amended by the Personal Responsibility 
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and Wort Oppgrtunity Reconciliation Act of 1996 and the Balanced 
Budget A£t of 1997. the Food Stamp Act of 1977 as amended. 7 USC 
2026 et seq .. and Title XIX of the Social Security Act. 42 USC 
1396 et seg. 

AUTH: Sec. 53-t-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

aeuJt;!~;o;;H:r!I1!5Mt tf!te!tf?~8~E~r:.YJ?:3 ~~l'i T~: 
this ehepter ~ftlees a aiffe~eftt EiefiAitieft is epeeifiea ift this 
!!'lile 1 irt "hieh ease the EieU:fthieH ie this !!'lile ehall talte 
pl!'eseEieHee. 

!21 The fslletdeg Eiefirtitiees apply te this ehapte~. 
(a) "GBI!IIIIIiftity se~··iees pre!Jl!'al!l (GSP) • is the aseistaeee 

J:ll!'S!!J~BIII aesi!fted fel!' ieEiio'ifilials WAS fta'<'e eKftaliSI!oea theil!' ti111e 
li111itea pathwa) s eeHefits elit ha, e !'let yet aehie'<'ea self 
sliffieieeey SF feHHEi alte~Hati'<'es te plielie assiel!oaeee, GSP 
l!'e!ftli~es aalilts te pel!'fe- eellll!lliftit} se£•.-iee aeti..-il!oies iH 
Fetli~ft fer eefttiHHea eeeefits. 

(B) "EleeRtea ii'IBSI!Ie" l!leSHS l!ofie pertieH sf a pei!'SSH'S iftSS!IIe 
eeftsiEiel!'ea a..-ailaele as Hfteal!'ftea iAeeRte te the assistaHee liftit 1 
tlhethe!' sF ftet it is aetlially eeHtFieHtee te the assietaftee 
tlfti..t-.. 

(e) "ElepeHEiertt ehi1Ei 11 111eafts a peFsee lifiEieF the age sf 18 
yea!'S Sl!' 9lael!' tfiart 18 Blit lees thaft 19 'JSa~s if l!ohe pei!'I!Sft is 
a f~ll ti111e stliaeftt iH a seesREial!'y seheel eHpeeted te eetaift a 
seeertdary seheel diple!lla eP its e!JHi'<'aleet eefel!'e the IIISRth ef 
the pel!'SBH' e 19th eiPthEla) 1 whe lh•es 'dth a SJ:leeiliea ea!f'etaltel!' 
relati..-e as EiefieeEi ie A.".M 4 6. 19. 3 9iilo 

(e) "Ba'!"ftee iflee111e" 111eafls all ir~ee111e 1 ~ohethel!' ie eash 9!' 
iR ltiREi1 earRea ey an iRai..-iaHal thl!'et~gh ~~ages 1 salary, 
eslllftlissieRs 1 tiJ:!B; 9!' afly ethel!' pr9fit fF9RI aeti..-ity iR whish 
the iAeh•iEiHal is eRgagea1 inel~EiiH!J slit r~et li111Hoea te all 
a11191irtts wil:ihheld er deEIHeted fei ir~es111e er seeial seeli'l"ity 
tanes 1 garftiehffleftte 1 attaehRier~te 1 iaee111e dealietieHe 91!' iHsHraeee 
pFellliliRIS 9!' aay ethel!' ·,.•iUthelaift!!ls. 

(e) 11 FA!t4 eee'!"eir~ats!'" 111eafts the ease ··t9'1"lte'l" whe will 
aetel!'llliRe eligiBility far FAIM eeeefits 1 assist eli eats te 
Eie·, elep their fa111ily ifl' eat111eHt agreel!leftl! 1 RIBAi\!91!' the 
&!f!'eellleRta aREi Rtalte I"efe'!"'l"ala te ethel!' !'eseliFees, 

(f) "FAit! Bl!lplS}'Ifteftl: Stlta I!!'BiftiRg" l!leSfiS !!he E'l"aifliA!!Ji 
'!"eSeli~ees aREi ea'!"eer eh9iees aetioitiee iH the fa111ily ie'<'esi!RteAt 
agi"eel!leat fer partieipartl!oa whe ai"e Ret l!'efer~ea te anEi ee'!"elleEi 
itlt the JGBS preg~a~. 

(g) "Fa111ily ifl.,estllleftt a§'ree111eet" (FIA) 111eans a wFil!een 
deettllleAt 91itlieiAg path~oaye &HEi eeR!Ritl:ftil:} serviee pFB!!!PBRI 
'l"e!fliii"ellleRte aREi Ute steps a fa111ily will talte iH e~Eie'l" l!e 
aehie..-e self sliffieiefley. 

(h) "Pai"I!ieipanl!" 111eafle a fleraeR ~.·he is eli!!'iele fer eHEi 
~eeeiYhtg FAlM eeRefits in the jee SlipJ:!le!lleHI!j path•.oays er 
eeR!RIIiHii!"J ser.ieee pre!!'ral!le. 
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( i) "Pat:hwa) e" Means £:he EiiRe liiRit:ed ease aaaiat:anee 
f'rl!l!lJf'aiR designed ~e pre,ide faiRiliee \Ji~h e!RpleYfRen£:, t:rainift! 
afta edHeat:ien Bf'f'BrEHnit:ies leaain! te perMafteftE f'Hslie 
assiaeanee alt:ernat:i•1es. 'Fhe dHraeien ei f'aEhnays is ii!4 IRsftehs 
fer single f'&ren£: hettsehelds er lB 111sn£:he fer E~~e f'&l!'eRE 
hsHeehelde: Pareieil'aeieft re~ire~Renes af'e e£:aeed in ehe faiRily 
iwreSEIRenl; lli!lJreemeHE: 

(j) "'J'we f'arene hsHsehela" IReans all heHsehelae is whieh 
t;· .. ·e pa!'enee reside, re!ifardleae ef wheehef' £:he ewe pareftee af'e 
paf'en£:e ef £:he ea!Re ciepeHEien£: ehild sf' E~Je e!' IRB!'e Eiiffef'eftE 
ehilEif'en. 

The following definitions apply to this chapter; 
(11 "Assistance unit" means a minor child or children and 

all individuals who liye with the child and are related to the 
child by blood. marriage. adoption, or by law if the child was 
conceived by artificial insemination. provided that the 
relationship is within the fifth degree of kinship as specified 
in the definition of caretaker relative in this rule and 
provided that the individual meets the eligibility requirements 
to have the individual's needs covered by FAIM financial 
assistance. 

(2) "Benefit month" means the calendar month for which 
benefits are issued. 

(3) "Budget month" means the calendar month used to 
determine eligibility for FAIM Financial Assistance and to 
calculate the amount of the cash assistance payment. Under the 
prospective budgeting method. the budget month and the benefit 
month are the same. 

(4) "Caretaker relative" means a specified caretaker 
relative. 

(5) "Case manager• means the person who provides guidance 
for a participant in the FAIM employment and training or 
actiyity program. 

(6) •case management" means the process of formulating and 
developing and maintaining a family investm~nt agreement or a 
WoRe employability plan for a participant. 

(7) "Child support rights" means a child's legal 
entitlement to cash assistance from a parent with whom the child 
does not live . 

(B) •community operating plan" means the document 
developed by the comrnunity advisory council for a particular 
county or counties which sets forth local decisions made in 
areas where community flexibility is allowtd. 

!91 •community services program !CSP)" is the cash 
assistance program for individuals who have exhausted their time 
limited pathways benefits but haye not yet become employed or 
found alternatives to public assistance. 

(10) "Deemed income" means the portion of the income of a 
member of the assistance unit considered available as unearned 
income to the assistance unit. whether or not it is actually 
contributed to the assistance unit. 

(ll) "Department" means the Department of Public Health 

12-6/25/98 MAR Notice No. 37-99 



-1608-

and Human Services. 
( 12) "Domestic violence" means physical. sexual. and/or 

mental or emotional abuse of a member of the assistance unit by 
a person with whom that member lives or with whom that member 
has recently lived which is sufficiently severe to interfere 
with the fAIM participant's ability to become employed or seek 
alternatives to public assistance. 

llll "Earned income" means all income. whether in cash or 
in kind. earned by an individual through wages. salary. 
commissions. tips. or any other profit from activity in which 
the individual is engaged. including but not limited to all 
amounts withheld or deducted for income or social security 
taxes. garuisbments. attachments. income deductions or insurance 
premiums or any other withholdings. 

l14l "Educational activities" means high school education 
or the equivalent thereof. basic and remedial education. and 
English as a second language. 

l15l "Employability plan" means a written plan developed 
by tbe participant and the work readiness component lWoRCl case 
manager which sets forth services and activities intended to 
assist the participant in obtaining and retaining employment. 

l16l •English as a second language lESLl" means classroom 
training for persons with limited or no skills in English which 
provides them with sufficient command of the English language to 
compete in the labor market or to participate in training. 

(17) "EquitY value" means the market value of a resource 
minus the valye of any enforceable mortgage. lien. encumbrance. 
or security interest. 

(18) "fAIM coordinator• means the person who determines 
eligibility for benefits. assists clients to develop their 
family investment agreement. monitors the agreements. makes 
referrals to other resources. and authorizes benefits. 

(19) "FAIM employment and training and actiyities• means 
the actiyities in the family investment agreement for all 
participants other than activities relating to child support 
enforcement. quality control. third party liability or 
immunization and health screening requirements. 

120) "FAIM Financial Assistance• is the collective term 
for the three programs of the FAIM proiect. namely the job 
supplement program (JSPl. the pathways program. and the 
community services program lCSPl . The term also is used to 
denote benefits proyided in JSP. pathways. or CSP in the form of 
cash assistance. medical assistance. child care payments. 
supportive services. or other services. 

1~11 "Family investment agreement lFIAl" means a written 
document outlining pathways and community service program 
regyirements and the employment and training activities a family 
will participate in order to work toward self-sufficiency. 
. (22) "Federal means-tested public benefit" means food 
stamp benefits funded by the U.S. Department of Agriculture 
pursuant to the Food Stamp Act of 1977 as amended, 7 usc 2026 et 
seq., cash assistance or any other benefits funded by the 
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Temporary Assistance to Needy Families IIANFI block grant 
pursuant to Title IV of the Social Security Act. 42 USC 601 et 
seq .. and medical assistance benefits funded by the Medicaid 
program pursuant to Title XIX of the Social Security Act. 42 USC 
1395 et seq. 

1231 "Filing unit" means the minor child and all 
individuals who live with the child and are related to the child 
within the fifth degree of kinship. The filing unit includes: 

Ia! all individuals who are included in the child's 
assistance unit: 

!b! all individuals who have the option of being included 
in the child • s assistance unit. such as grandparents of the 
child. whether or not they choose to be included; and 

!c! all persons. such as parents of the child. who would 
be required to be members of the child's assistance unit if they 
were not excluded from the assistance unit dye for a reason such 
as lack of U.S. citizenship. receipt of SSI benefits. or the 
imposition of a sanction or disqualification. 

1241 "General education development (GEDI" means training 
provided to persons who need a high school education or its 
equivalent. 

1251 "Grant" means the monthly cash payment to the 
Pathways or CSP assistance unit. 

!261 "Gross monthly income" means all earned and unearned 
income received except for excluded income as provided in ARM 
46.18.125 and 46.18.126. 

{27) "Group iob search" means the provision of counseling. 
training. information. and peer support activities to employment 
and training participants in a group in order to give them 
guidance and support in obtaining employment. 

{281 "Home" means the assistance unit's usual residence. 
I 2 9 l "Incapacity" means a physical or mental defect. 

illness, or impairment diagnosed by a licensed phvsician or 
psychologist which is sufficiently serious as to eliminate or 
substantially reduce the parent's ability to obtain and retain 
employment for a period expected to last at least 30 days. 

!301 "Indian country" means the land within the 
geographical boundaries of an Indiana reservation and within the 
city limits of the towns of Hardin. Harlem. and Dodson. Montana. 

(31) "Individual iob search" means the provision of 
employment counseling and information to employment and training 
participants on a one-to-one basis in order to give the 
participant guidance and support in obtaining employment. 

(321 "Job development and placement" means creating or 
locating iob openings and assisting employment and training 
participants in obtaining those positions. 

!331 "Job readiness activities" means instruction in job 
seeking and job retention skills. career definition. work ethic 
and attitudes, and dissemination of occupational and labor 
market information. 

{34) "Job skills training" means vocational training for 
a specific occupational area conducted by an instructor in a 
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non-work site or a classroom setting. 
!351 "Lump sum payment" means any nonrecurring payment of 

earned or unearned income. including but not limited to; 
!al retroactive payments of Social Security disability or 

Supplemental Security Income benefits or other benefits; 
!bl payments in the nature of a windfall, such as an 

inheritance or lottery winnings; and 
(c) insurance payments and personal injury and worker 

compensation awards. to the extent that the payment or award is 
not earmarked and used to compensate or reimburse the recipient 
for damages or expenses incurred due to an accident or injury. 
such as medical bills or replacement or repair of a resource. 

!361 "Market value• means the price which a resource would 
bring if sold on the open market in the geographic area where 
the resource is located. 

!371 "Medical support rights" means a child' a legal 
entitlement to health insurance coverage and/or assistance with 
medical excenses from a parent with whom the child does not 
l.iJ!:L 

{38) "Minor child" means a person under the age of 18 
years. or older than 18 but less than 19 years if the person is 
a full-time student in a secondary school or an equivalent 
program who lives with a specified caretaker relative who meets 
the specifications set forth in ARM 46.18.112. 

(39) "Net monthly income" means gross monthly income less 
any income disregarded in accordance with ARM 46.18.120. 

(401 •on-the-iob-training {OJTI • means training in the 
private or public sector given to an employment and training 
participant which occurs while the participant is engaged in 
productive work and provides knowledge or skills essential to 
the full and adequate performance of the iob. 

1411 "Participant" means a person who is eligible for and 
receiving FAIM benefits in the iob supplement. pathways or 
community services programs. 

{421 "Participation hours" means the number of hours which 
a pathways or community services program participant must 
perform employment and training activities as specified in the 
participant's familv investment agreement. 

(431 "Pathways" means the time limited cash assistance 
program designed to provide families with employment and 
training opportunities leading to permanent public assistance 
alternatives. The duration of pathways is 24 months. 
Participation requirements are stated in the family investment 
agreement. 

(44) "Penalty period" means the period of time during 
which a sanctioned participant is ineligible to receive 
benefits. 

!451 "Post secondary education IPSE)" means a field of 
instruction approved by the Montana commissioner of higher 
education and offered by an institution of higher education. 

(461 "Screening guide" means the tool by which the FAIM 
coordinator in coniunction with the FAIM participant determines 
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appropriate employment and training activities for the 
participant. 

!47) •single-parent household" means a household in which 
only one parent is included in the assistance unit. 

!48) •specified caretaker relative• means a person related 
to the minor child within the fifth degree of kinship by blood. 
marriage. or adoption who lives with the child. 

Cal The caretaker relative must be the child's parent. 
grandparent. great grandparent. great-great grandparent. great­
great-great grandparent. sibling. uncle. aunt. great uncle. 
great aunt. great-great uncle. great-great aunt. first cousin. 
first cousin once removed. nephew. niece. or step relative of 
the same degree of relationship; for example. stepparent. step 
grandparent. or step sibling. or half-brother or half-sister. 
The spouse of any penon named in the immediately preceding 
sentence will be considered a caretaker relative, even after the 
marriage is terminated by death or divorce. 

!49) "Stepparent" means an individual who is married to 
the minor child's parent by means of either a ceremonial or 
common law marriage. 

!50) •supportive services• means expenses and services 
necessary for a pathways or CSP participant to participate in 
training or accept a iob. 

!51) "Teen parent" means an unmarried person under the age 
of 18 who cares for his or her minor child. 

!52) "Teenage parent• means a teen parent. 
!53) "Training activities" means jobs skills training. job 

readiness activities. and job development and placement. 
!54) "Two-parent household" means a household in which two 

parents nside, regardless of whether the two parents are 
parents of the same minor child or two or more different 
children. except that a household in wbich two parents reside is 
considered a single-parent household for employment and training 
participation hours if one or both of the parents receiyes 
supplemental security income (SSI) benefits or is incapacitated. 
For purposes of this definition. a biological or adoptive parent 
or a stepparent is considered a parent. 

!55) "Unearned income" means all income which is not 
earned income as defined in this rule. It includes. but is not 
limited to. Social Security benefits. Supplemental Secl,t~l..tv 
Income payments. Veteran's benefits or payments. workers' 
compensation and unemployment compensation benefits, interest 
payments, dividends. and distributions from trusts or estates. 

!56) "valid loan• means a lender delivers a sum of money 
to a borrower pursuant to a written or oral agreement that the 
borrower will repay the sum in the future. The obligation to 
repay must be absolute and not contingent on the occurrence of 
an uncertain event, 

!57) "Work activities" means job search, on-the-iob 
training, ypsubsidized employment, and alternative work 
experience. 

!58) "Work Readiness Component !WoRCl" means the intensive 
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case management component of the FAIM employment and training 
program. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46.18.106 fAIM: FINAHCIM A§SISTAN£Ez· MOO INIENTI9NAL 

AISi:Z AvJ&i:N;fffiB ~llo~;;;t;tP!;~ H~~ a"~e ~= 
ha¥e eeMMi~~ea an in~en~ienal ~~eg~a~ ¥iela~ien !IPY) as defined 
in 45 SFR Zl35 .llil, I! he eslin~y effiee sf ht:1~an ee~"o"iees ~lis~ 
iftil!ial!e adMinis~~ath•e disEflialifieal!ieft hea~ing !Mlll) 
~~eeedHres l!e de~er~~~ifte if l!he indi¥id~:~al sheHld be die~~:~alified 
fre111 ~eeei¥iftg AFBS benefits aftd/er feed sl!a~ benefi~s. 
Ill An intentional program violation IIPVl is a willful action 
for the purpose of establishing or maintaining eligibility for 
assistance or for the purpose of increasing the amount of 
benefits or preyenting a reduction of benefits. An IPV may 
consist of: 

Cal a false or misleading statement or a 
misrepresentation. concealment. or withholding of facts: or 

!b) any other action intended to mislead. misrepresent, 
conceal. or withhold facts. 

(2) If a FAIM participant in pathways. community services 
program. or iob supplement program appears to have committed an 
IPV as defined in (1). the county office of public 
assistance (OPAl must initiate administrative disqualification 
hearing IADftl procedures to determine if the person should be 
disqualified from receiving cash and medical assistance. and/gr 
any other FAIM benefits. excluding food stamps. 
Disqualification from receiving food stamps shall be goyerned by 
the federal regulations pertaining to food stamp 
disqualifications at 7 CFR 273.16. as amended through January 1, 
1998. which are hereby adopted and incorporated by reference. 
Section 273 .16 of 7 CFR covers all aspects of food stamp 
administrative disqualification hearings. Copies of 7 CFR 
273.16 may be obtained from the Department of Public Health and 
Human Services. Office of Legal Affairs. 111 N. Sanders. P.O. 
Box 4210. Helena. MT 59604-4210. 

~lll The individual subject to the ADH must be contacted 
in writing and requested to appear for a pre-hearing meeting at 
the local county office of public assistance. During the pre­
hearing meeting, the county office will provide to the 
individual the following: 

(2) (a) through (2) (f) remain the same in text but are 
renumbered (3) (a) through (3) (f). 

~111 If the individual does not sign a waiver of the 
right to an ADH at the pre-hearing meeting in the county office, 
an ADH shall be scheduled and the individual alleged to have 
committed an IPV shall be sent a written notice of the hearing 
at least 30 days prior to the date of the hearing. 

Cal The notice must contain all ~Ae iAfer~atieft e~eeifiea 
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ift 45 QPR ~65oll3oJ~ 
!il the date. time. and place of the hearing; 
!iil the charge!sl against the individual; 
!iiil a summary of the evidence. and how and where the 

evidence can be examined; 
!ivl a warning that the decision will be based solely on 

the information provided by the devartment if the individual 
fails to appear at the hearing; 

!vl a statement that the individual or representative 
will. upon receipt of the notice. have 5 days from the date of 
the scheduled hearing to present good cause for failure to 
appear in order to receive a new hearing; 

(vii a warning that a determination of intentional program 
violation will result in disqualification periods as set forth 
in (Bl (bl !il through (bl !iiil of this rule. and a statement of 
wh:j,cb penalty the department believes is applicable to the 
ind:j,yidual•s case; 

(viii a listing of the individual's rights as set forth in 
(71 of this rule; 

lv:l.iil a statement that the hearing does not preclude the 
state or federal government from prosecuting the individual for 
the intentional program yiolation in a civil or criminal court 
action. or from collecting any over issuances; 

!ixl if there is an individual or organization available 
wh:j,ch proy:j,des free legal representation. notice of the 
availability of that service; and 

!xl notice of the individual's right to obtain a copy of 
the department's hearing procedures uvon reguest. 

(b) The hear:j,ng may be held if the notice is returned as 
undeliverable. However. if no proof of receipt of the notice is 
obtained. the hearing decision shall be set aside and a new 
hearing shall be held if the recipient claims good cause for 
failure to appear due to non-receipt of the notice within 30 
days after the date of wr:j,tten notice of the hearing decision 
and shows good cause as defined in [Rule IV (4 l !al through 
!gl (i) I, 

(5) If the participant or the participant's representative 
cannot be located or fails without good cause to appear at the 
hearing. the hearing shall be held. but the hearing officer must 
carefully consider the evidence and determine whether clear and 
convincing evidence exists that an intentional program violation 
was committed. 

!al The participant has 30 days as spec:j,fied in (4) (bl to 
claim good cause for failure to appear based on non-receipt of 
the notice. If the participant claims good cause for failure to 
appear based on any other cause or circumstance, the recipient 
must present the claim of good cause within 5 days of the date 
of the hearing. 

++t 1§1 The ADH shall be conducted by an impartial 
individual appointed or employed by the department as a hearing 
officer who has not had previous involvement in the individual's 
case aREI shall eeMf!ly with all the l!'e~ireffteRts sf 45 CPR 
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235.113. 
171 An individual charged with an IPV has the right to: 
(a) examine all documents and records to be used at the 

hearing at a reasonable time before the date of hearing as well 
as during the hearing: 

lbl examine the contents of the individual's case file. 
provided that confidential information such as the name of 
persons who have anonymously disclosed information about the 
individual or information About a pending criminal investigation 
or action shall not be released to the individual and also 
cannot be offered into evidence at the hearing: 

lcl a free copy of any portions of the case file which are 
relevant to the hearing. if the individual requests a copy. 
~ 181 After the ADH. ~ the hearing officer shall issue 

a written decision to the participant and the department no 
later than 90 days after written notice is given to the 
participant of the hearing. unless the hearing has been 
oostooned. in which case the 90 day period shall be extended for 
as manv days as the hearing was postponed. afeer ehe Mill whieh 
shall eslftllly ·.dt:h ehe l!'e!!drell!eet:e sf 15 eFR 235.113. 

(a) The participant is entitled to one postponement of the 
hearing if the request for postponement is made at least 10 days 
in advance of the scheduled date of hearing. However. the 
hearing may not be postponed for more than a total of 30 days. 

lbl The department may limit the number of postponements 
to one. 

+6t Jil If the hearing officer determines after an ADH has 
been held that the individual committed an IPV, the department 
must provide the individual with a written notice of 
disqualification prior to the commencement of the 
disqualification period. The notice must contain the following 
information~ s~eeifiea iR IS eFR 235.113, . 

lal notice of the decision and the reason for the division; 
(bl the date the disqualification shall take effect: 
lei if the individual is not currently participating in 

the program. notice that the period of disqualification shall be 
deferred until the individual applies for and is found eligible 
for assistance again; 

ldl the amount of assistance the remaining household 
members. if any. will receive during the disqualification 
period. 

+'»- llQl_ If it is determined through an ADH that an 
individual committed an IPV or if the individual alleged to have 
committed an IPV signs a waiver of right to ADH, the period of 
disqualification shall be: 

(a) Ei IRSRI!ft8 fer ehe firs~! ... islat:iSRI 
(e) 12 IRBRI!hs fel!' ehe seeeea vielat:iee, aeEl 
(e) J!lel!'IRaReRI!ly fer ehe ehif'El ... ielat:ieR. 
(al For IPVs involving misrepresentation of the 

individual's residence to obtain fAIM cash assistance benefits 
in two or more states simultaneously. 10 years: 

lbl For all other types of IPVs: 
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Cil 12 months for the first yiolation: 
!iii 24 months for the second violation: and 
Ciiil permanently for the third violation. 
~ Jlll Disqualification shall begin the first month which 

follows the date the individual receives written notice of 
disqualification. Once a disqualification has been imposed, the 
period of disqualification must continue uninterrupted until 
completed regardless of the eligibility of the disqualified 
individual's household. 
~ llll The determination by the hearing officer that an 

IPV has occurred cannot be reversed by a subsequent fair hearing 
decision relating to the same or a similar issue. 

(13) During a periea ei ~ disqualification period, the 
income and resources of the disqualified individual shall be 
counted in their entirety, but the disqualified individual shall 
not be included as a member of the assistance unit in 
determining the size of the assistance unit. 

(141 During the disqualification period, the disqualified 
individual shall lose medical as well as cash assistance. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46 .18.107 FAIM FINANctAL A§SISTANCE: FAIM CQ!!PQNSUT 
f!~~ ~~ ~ME LIMITS (1) The A¥90 FAIM Financial c F l portion of the FAIM project consists of three 
eeMpeften~s programs referred to as the job supplement, pathways 
and community services programs. 

(2) The job supplement program (JSP) is intended to divert 
individuals who are A¥90 eligible for cash assistance and at 
risk of becoming dependent on public assistance. Its elements 
include: 

(a) eehaeeea ehila s~ppere eefereemene assiseaeeet 
~lBl earned income disregards as provided in ARM 

46.18.120; 
~12L a one time employment related payment as provided 

in ARM 46.18.130; 
.f4+ ltl medicaid coverage as pre..-iaeEi ia Pr.'ll4 46.12. 591, 

follows: 
(i) basic Medicaid benefits as specified in ARM 46.12.501 

for individuals 21 years of age or older, except that pregnant 
women are eligible for all services provided in ARM 46.12.501; 

(ii) individuals under age 21 and pregnant women are 
eligible for all Medicaid services provided in ARM 46.12.501. 

-tet-ill child care assistance as I!'Fe\'iaea in ARP1 46.18. 596 
for hours of employment; 
~~ referral to appropriate community resources; 
~111 information about and assistance in applying for 

the earned income tax credit; and 
+h+-.{gl medicaid coverage aae ehile eare assis~aaee 

extended beyond the eligibility period as provided in ARM 
46.12.3401 aaa 46.18.591. 
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(3) The pathways program is a time limited program 
Elesi!Jflea t;e p£e•;hle fa111ilies whh elftl'le)"llleflt; 1 t;£aiflifi!J ai'IEi 
eEl~~oeat;ieAal eppe£tliRhiee leaaifi!J t;e self s~~offieieRe) . ns 
elel!leflt;e iRel~~oae comprised of the following elements: 

(a) cash assistance for a maximum of 24 months fep eifi!Jle 
pareflt; he~~o11ehelas aREi 19 meRt;hs fer t;;;e pa£eftt; he~~osehelas, which 
months need not be consecutive; 

(b) child support enforcement assistance; 
(c) earned income disregards as provided in ARM 46.18.120; 
(d) medicaid coverage as p£e•riaea iR .ldU4 16.12. 591 

follows: 
(i) basic Medicaid benefits as specified in ARM 46.12.501 

for individuals 21 years of age or older, except that pregnant 
women are eligible for all services provided in ARM 46.12.501; 

(ii) individuals under age 21 and pregnant women are 
eligible for all Medicaid services provided in ARM 46.12.501. 

(e) referral to appropriate community resources; 
(f) information about and assistance in applying for the 

earned income tax credit; 
(g) a one time employment related payment as provided in 

ARM 46.la.3491 afla ARM 46.18.130; 
(h) extended medicaid coverage aREi ehila eare assist;aflee 

as provided in ARM 46.12.3401 ai'IEi A.~4 46.19oS91o: 
(il Assistance in finding employment through employment 

and training activities included in a family investment 
agreement (FIAl as specified in ARM 46,18,133: and 

! i l child care assistance as needed to comply with FIA 
employment and training activities, 

(4) The community services program (CSP) is a time limited 
program which furnishes ~ assistance and other benefits to 
caretaker relatives and their children whose time limited 
benefits under the pathways program have expired, provided the 
caretaker relative performs eei!IIIIHRit;y een•iees employment and 
training activities as required in the family investment 
agreement. The elements of the CSP include: 

(a) cash assistance for up tQ 36 months. which months need 
not be consecutive, or for more than 36 months up to the maximum 
period of time allowed by section 408!al !71 (A) of the federal 
Personal Responsibility and work Opportunity Reconciliation Act 
of 1996, 

(b) 
(c) 
(d) 

follows; 

eRhaReea child support enforcemeht assistance; 
earned income disregards as provided in ARM 46.18.120; 

medicaid coverage as provided ifl Am4 4 6 .1a. 591 u 

(i) basic Medicaid benefits as specified in ARM 46.12.501 
for individuals 21 years of age or older, except that pregnant 
women are eligible for all services provided in ARM 46.12.501; 

(ii) individuals under age 21 and pregnant women are 
eligible for all Medicaid services provided in ARM 46.12.501. 

(e) referral to appropriate community resources; 
(f) information about and assistance in applying for the 

earned income tax credit; aftEi 
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(g) extended medicaid coverage aaa ehila eare aesietaaee 
as provided in ARM 46.12.3401 aHa A.~ 46.18.591.~ 

(hl child care assistance. 
(5) Participants in the FAIM project in any of the three 

eempeaeats programs may also request to receive food stamps in 
addition to the other benefits enumerated above. 

(6) A family is not eligible for assistance in pathways or 
CSP if the family includes an adult who has received cash 
assistance in a program funded under the temporary assistance 
for needy families block grant in any state or states, including 
tribal programs. for 60 months or more. whether or not the 
months are consecutive. except as provided in ARM 46.18.108. 
However. in calculating the number of months that an adult has 
received such assistance. the department shall not count any 
month when the person received assistance if during that month: 

(al the person was a minor child and was pot the head of 
a household or married to the head of the household; or 

!bl the person was an adult and lived in Indian country or 
an Alaskan native village where at least 50\ of the adults were 
not employed. 

!il A person living within the borders of an Indian 
reservation or within the city limits of Hardin. Podson. or 
Harlem, Montana. is considered to be living in Indian country. 

AUTH: Sec. 53·4·212, MCA 
IMP: Sec. 53-4-211, 53-4-601 and 53-4-603, MCA 

~-1~ iQ~ FAIM fiNANCI~ A§SIST~CE: EXEMPTIONS TO TIME 
l.HH'rim j'BHiwi'fi LIMITS !TI Bene11ts under the pathways .5!.lli! 
community services program~ are time limited as provided in ARM 
46.18.107. An individual earetal£er relati'. e is ~ exempted 
from those time limits if the individual: 

(a) is under age 21-& ll and is a full-time elementary or 
secondary school student atteaaia~ fii~fi sefieel or ~ completing 
an equivalency program; 

(b) has a verifiable illness, injury or physical or mental 
impairment.,. haaeieap or disability or is recovering from a 
verifiable illness or injury which prevents the individual from 
participating in activities to help the individual gain ~ 
sHffieieae, employment; 

(c) is 60 years of age or older; 
(d) is Heeaea te providing care for another household 

member with a disability who requires special care because no 
other resources are available to provide such care; 

(e) is the parent of and caring for a aepeaaeat child 
under age one~ who resides with the individual: however. in a 
two-parent household. only one parent at a time may be exempted 
to provide care for a child under the age of one. 

(f) is a teen parent in the individual's own case who is 
complying with required family investment agreement activities; 
ei!' 

(g) cannot participate in activities to help the 
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individual gain self BliffieieRey employment because necessary 
child care assistance is not available.L 

!hl is a victim of domestic violence as defined in ARM 
46.18.103. provided that an individual can be exempted due to 
domestic violence only for a maximum of 6 rnonths per lifetime~ 

( ii!) IR t·.~e pa!'eftt helisehellls 1 eaeh pareRt llll!st 111eet eRe ef 
the erite!'ia listeli iR (1) (a) threligh (i) iR erlie!' fer the ease 
te ee eHelllpt frelll the ti111e li111it. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601 and 53-4-607, MCA 

;~ ~8 ~12FAIM FINfiiC!M ASSIST~E I ~;;~N~ WITH ~ 
SPECIFIED RELATivE (l 'I'fi& ;<Hh" t efAR 
4 6. 19. 3 92 ( l) th!'eYgh ( l) (e) J!'ereaiRiRg te the l'!eeeasity ef 
lh•iflg ,,·ith a speeHiell relati.,.e apply l:e J!'erseRe seeltiH!!' 
etseistaRee iR the FMt4 prejeet. To be eligible for FAIM 
Financial Assistance a child must be living with an adult 
related to the child by blood. marriage. or adoction who is 
within the fifth degree of kinship to the child as set forth in 
ARM 46.18.103. The child and adult relative must liye together 
in a place of residence maintained as their borne. 

(a) A child who is visiting a non-custodial parent or is 
living with a parent who has ioint custody but with whom the 
child resides less than one-half the time is not considered to 
be living with that parent for purposes of this rule. 

!bl If a child spends equal amounts of time with both 
parents. bqth parents must be included in the child's assistance 
Yni..t..... 

121 A child may still be considered to be liying with a 
specified relative even though either tbe child or the caretaker 
relative is temporarily absent from the home. providing that the 
temporary absence does not exceed 90 consecutive days and 
subiect to the following conditions: 

(al It must be intended that the absent child or caretaker 
relative return to the home within 90 days. 

lbl The caretaker relative must continue to exercise 
responsibility for the care of the child despite the temporary 
absence and must plan to exercise such responsibility over the 
child when the reason for the absence ends. 

!cl The needs of the child or the caretaker relative are 
included in determining the assistance unit's eligibility for 
and amount of cash assistance during the temporary absence. 

131 If the child or caretaker relative is temporarily 
absent from the home to receive medical treatment. the child is 
still considered to be living with a specified care-taker 
relative eyen if the absence exceeds 90 days. and without regard 
to the conditione set forth in !21 !al and !bl. provided the 
parent or caretaker relative is otherwise eligible. 

!4) If the child is attending a boarding school and is 
expected to return to the home of the specified caretaker 
relative at the end of the school term. the child is still 
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considered to be living with the specified caretaker relative 
while away at school. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-201, 53-4-211 and 53-4-601, MCA 

46.18.113 FAIM FINAHCihL ~SIS{hNCE: INCLUSION IN 
ASSISIANCE QNIT (1) Except as prov{ ed ~n (4), the parent or 
parents of a aepeHaefte ~ child who live with the child gng 
meet all other non-financial requirements for eligibility. 
including citizenship. must be included in the assistance unit, 
regardless of whether the parents are married to each other~ 
t-he pal!'eftt. e£ pa£eftte meet all ether eeftait.ieHe ef eli!!Jibiliey. 
The parent's or parents' income and resources will be counted in 
determining FA±M eligibility and benefit amount and the parent's 
or parents' needs will be included in the grant. 

(2) Except as provided in (4), the stepparent of a~ 
child who lives with the child and the child's natural or 
adoptive parent must be included in the assistance unit if the 
stepparent meets all other eeftait.ieAe ef eli!!Jibiliey 
nonfinancial requirements for eligibility including citizenship. 
The stepparent's income and resources will be counted in 
determining ¥A+M eligibility and benefit amount and the 
stepparent's needs will be included in the grant. 

(a) A person who is married to the child's parent by means 
of either a ceremonial or common law marriage is a stepparent. 

(3) Except as provided in (4), all persons under the age 
of 18 years or who are under the age of 19 years and are 
attending high school or an equivalent program full-time who 
live in the home must be included in the assistance unit, 
including b~t Ret limited te half brothers and sisters and step 
siblings of the child applying for or receiving assistanceT if 
they meet all other eeftait.ieHe sf eli!!JibilHy nonfinancial 
reguinments for eligibility. including citizenship. Their 
income and resources will be counted in. determining FA±M 
eligibility and benefit amount and their needs will be included 
in the grant. 

(4) The needs, income and resources of persons receiving 
supplemental security income (SSI) payments under Title XVI of 
the Federal Social Security Act shall not be included in 
determining the need and amount of the assistance payment of an 
AFDC assistance for the period for which SSI benefits are 
received. The needs, income and resources of persons with 
respect to whom federal, state or local foster care payments are 
made or persons with respect to whom federal, state or local 
adoption assistance payments are made shall not be included in 
determining need and amount of the assistance payment. 

(5) New household members required to be included in the 
assistance unit will be added te the assistaHee ~Hit. the month 
after the month in which the new member entered the household or 
is reported to be living in the household, whichever occurs 
later. 
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AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-2-613, 53-4-211 and 53-4-601, MCA 

ENFO!~tEM!fu?rooPE~~OO tiWiiiimfSI(\lMCEiR ~ P!~p~:J 
FAHf AF9E! related 111edieai8 eRly ease where eRe er eet.h efi the 
ehild' a pareRI!s i• alsaeRI! fre111 tfie fis111e 1 the applieaRI! er 
FeeipieRI! IIIHSI! es111ply \1it:h the reeJHi!'eMeRt.s ef A.'UI 16.19. 314 
pe!'I!BiRiRg toe ehilli e~o~ppert. aRd 111eeieal a~o~ppert., Except as 
provided in {21. in eyery fAIM financial assistance case where 
one or both of the minor child• s parents is absent from the 
home· the specified caretaker relative must: 

(a) assign child and medical support rights. as defined in 
ARM 46.18.103. to the department; and 

(bl cooperate in establishing paternity and obtaining 
child or medical support. or both. subiect to the exception for 
good cause provided in (3! (a) through (fl . 

(2) In cases of single-parent adoption or where the 
parental rights of the child's parents haye been terminated by 
a court of competent iurisdiction. the applicant or recipient is 
not reguired to assign child or medical support rights or 
cooperate in establishing paternity or obtaining child suppor~. 

(31 The reguirement of cooperation in establishing 
paternity and obtaining child support may be waived if good 
cause is shown. for pyrposes of this rule. good cause exists if 
one of the following circumstances exists. and as a result of 
that circumstance cooperation wguld be detrimental to the child: 

Cal CQOPeration is likely to result in substantial danger. 
physical harm. un4ue harassment or seyere mental anguish to the 
child or the caretaker relative: 

(bl the child was conceived as a result of forcible rape 
or an incestuous relationship: 

(c) the caretaker relative is planning to relinquish or 
has relinquished the child to a public or licensed social agency 
for the purpose of adoption; 

(d) legal proceedings for the adoption of the child are 
pending before a court of comoetent iurisdiction: 

(e) the parental rights to the child have been terminated 
by a court of competent jurisdiction: or 

(f) any other situation which makes c00peration with child 
support reguirements detrimental to the child. 

It) A specified caretaker relative who claims to have good 
cause for refusing to cooperate must: 

(a) proyide evidence to substantiate the claim; or 
(bl provide sufficient information to permit an 

investigation to determine whether good cause exists. 
{~l Assistance will not be denied. delayed. or 

discontinued pending a determination of good cause for refusal 
to cooperate if the specified caretaker relative has complied 
with the reauirements of (4). However. if it is ultimately 
determined that good cause does not exist and the recipient 
continues to refuse to cooperate. the department may recover 
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amounts paid pending the determination of good cause. 
!6l In cases where good cause has been found. a review 

must be held at each redetermination of eligibility to determine 
whether there has been any change in circumstances such that 
good cause no longer exists. 

!7l The county office of public assistance will promptly 
notify the child support enforcement division of all cases in 
which it has been determined that there is good cause for 
refusal to cooperate in establishing paternity or obtaining 
child or medical support. 

(8) A pregnant woman is required before the birth of her 
child to provide information about the father of her unborn 
child for the purpose of establishing paternity and obtaining 
child and medical support after the child's birth. 

(9) When a parent or parents have been determined 
ineligible for assistance due to failure to assign child or 
medical support rights or cooperate in establishing paternity or 
in obtaining child or medical support, the children in the 
household will nevertheless be eligible for assistance. 

(10) When a parent or parents refuse to assign child or 
medical support rights or to cooperate in establishing paternity 
or obtaining child or medical support. the children in the 
household as well as the parents will be ineligible for 
assistance. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46.18.118 FAIM FINANCIAL ASSISTANCE: PRQPSRI¥ 
RESOURCES ( 1) Fe!' Jill>l!'peses ef this r~>~le 1 tfie Eiefiaitieas ia 
AIU4 t6. 19. i96 aptJl~. (1) This rule governs the treatment of 
resources for purposes of all programs and types of benefits in 
the FAIM Proiect with the exception of food stamp benefits. The 
treatment of resources for food stamp purposes shall be governed 
by ARM 46.18.401. et seq. 

(ill Ia Eietef'lftiHiH!! eligilsilil;y fef' FAIM lseaefits, tfie 
Eiepa!'tlfteat "ill e"•al~;~ate !'ese~>~f'ees "'fiieh a!'e e~;~n·eatly aYailalsle 
te aa assistaaee ~;~ait f'eq~;~estiag er reeeiYiH!J assistaaee aaEi 
will apply tfie li111itatieas set e~;~t ia this r~;~le. The eq~;~ity 
Yal~;~e ef all e~>~rreatly aYailalsle rese~>~f'ees ef the assistaHee 
~>~Hit will be ee~>~ateEi ia EleterlftiHiH!J eli!!ilsility fef' assistaHee, 
I!Hless sl!eh rese~;~rees are speeifieally eJ!iel~;~EieEi ifl (3) (a) 
tfif'e~>~!JH (3) (fi) ef this T~>~le. If the Yal~;~e ef the assistaaee 
~>~Hit's ee~;~atalsle rese~>~Fees e~EeeeEis $3 999 1 tfiey a!'e ifleligilsle 
fer FJdP! lseaefitB. 

(2) In determining eligibility for fAIM financial 
assistance. the department will count the equity value as 
defined in ARM 46.18.103 of all resources available to any 
member of the filing unit. unless there is a specific provision 
for the exclusion of the resource elsewhere in this rule. A 
resource is considered available both when actually available 
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and when the applicant or participant has a legal interest in 
the resource and the legal ability to make it available for 
support and maintenance. 

(31 If the total value of the filing unit's countable 
resources exceeds $3. 000, the filing unit is ineligible for 
assistance. Eligibility is determined on the basis of the 
countable resources as of the date of application and the first 
moment of the first day of each month for which assistance is 
being determined. If the filing unit's countable resources 
exceed the $3.000 resource limit on the first day of the month. 
the filing unit is ineligible for that entire month. even if the 
value of the filing unit's countable resources drops below 
$3.000 later in the month. 

~l!l The following resources are not counted ae 
eHFFentl~ awailasle FeeaHFees. in determining eligibility; 

(a) the FesaHFeee s~eeifiee in An!4 \6.19.\96(4) (a) aHa (e) 
tftFBH!Jft ( i) I 

lal the filing unit's home. regardless of its value: 
!b) household goods. clothing. or other essential personal 

effects. equipment. or other essential day to day items of 
limited value: 

!cl tools and equipment essential for the self-employment 
of a member of the filing unit: 

ldl one burial space for each member of the filing unit 
and not more than $1.500 designated under a funeral agreement 
for burial arrangements for each member; 

Cel real property the filing unit is making a good faith 
effort to sell. but only for 6 months and only if they agree to 
use the proceeds from the sale to repay the department for any 
benefits received; the remainder is considered a resource in the 
month received: 

(fl agent grange settlement payments: 
lgl radiation exposure compensation payments: 
~lhl vehicles as follows: 
(i) all ineBMe ~PBSHeift!J 7ehieleBI ana 
+i4+ ill one vehicle ~thieh ie net ineeme ~Fee!Hein'!J 

regardless of its value; however, the equity in any additional 
vehicles must be counted as a currently available resource; gng 

liil all income-producing vehicles: 
Iii Maine Indian Claims Settlement Act of 1980 payments; 
+etlil the cash value of life insurance policies; 
~lkl restitution made to individuals of Japanese 

ancestry who were interned during World War II as per the Civil 
Liberties Act of 1988; 

-te+Jll restitution made to Aleuts who were relocated 
during World War II as per the Civil Liberties Act of 1988; 

+ftlml major disaster and emergency assistance as per the 
Disaster Relief and Emergency Assistance Amendments of 1988; 
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¥Jnl student financial assistance for post-secondary 
education made for attendance costs under Title IV of the Higher 
Education Act or bureau of Indian affairs student assistance 
programs as per the Higher Education Technical Amendment Act of 
1987. The exclusion lasts only as long as the recipient of 
assistance is continuously attending an institution of higher 
education. excluding regular school breaks such as semester 
breaks or summer vacations; and 

~121 earned income tax credit (EITC) advance payments 
and refunds. 

(5) State and federal income tax refunds are a countable 
resource in the month received. 

16) If the needs of a member of the assistance unit are 
removed from the grant due to a sanction or disqualification. 
the resources of that member will nevertheless be counted in 
determining the assistance unit's eligibility and grant amount. 

(7) If an individual would be required by ARM 46.18.113 to 
be included in the assistance unit except that the individual is 
not a U.S. citizen or qualified alien, the resources of that 
individual will be counted in determining the assistance unit's 
eligibility and grant amount even though the individual's needs 
are not included in the grant. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, 53-4-601 and 53-4-606, MCA 

46.18.119 FAIM FINANCIAL ASSISTAHCE: TREATMENT OF 
~ {1) The defiftitiefiS ifl A.'1J! 16.19.595{1) 1 (2), (2) (a) 1 
(4), (5) 1 (6) 1 {7) afld ,•.nn 46.18.193 apply te this Fttle. 

( 2) llfleaFfted ifleelfte shall ee tFeated as pFeYided ifl A.'U4 
46.19.596 thFBtl§'h 46.19.598(1) {a), 

( 3) BaFfled ifteeme shall ee tFeated as pFSYided ifl A.~ 
46.19o519 thFBtl§h 46.19.512. 

(1) This rule governs the treatment of income for purposes 
of all programs and types of benefits in the fAIM project with 
the exception of food stamp benefits. The treatment of income 
for food stamp purposes shall be governed by ARM 46.18.401 et 
.G.Q..,_ 

(2) All available income of any member of the filing unit 
is counted in determining eligibility and benefit amount. unless 
a specific provision elsewhere in this chapter provides that the 
income will be excluded. disregarded. or otherwise not counted. 
Income is considered available both when actually available and 
when the applicant or participant has a legal interest ip ·it apd 
the legal ability to make the income available for support apd 
maintenance. 

(3) Eligibility apd grant amount ie determined for each 
benefit month. The assistance upit's future eligibility with 
regard to ipcorne and grant amount is determined by prospectively 
evaluating the ipcome expected to be received by members of the 
filing unit ip the month of application apd future mopths. The 
department estimates total income to be received by the filing 
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unit in the future based on their current circumstances and 
available information about changes in their circumstances 
reasonably anticipated to occur in the future. 

(4 I Income ayeraging may be used to determine monthly 
income if; 

lal income is paid during 1 month but is intended to cover 
a period of time which is greater than 1 month. The monthly 
amount would be computed by dividing the payment amount by the 
number of months the payment is intended to cover. An example 
would be an employee who receives a paycheck during only 9 
months of the year but whose salary is considered to be for a 12 
month period; or 

lb! income fluctuates significantly from month to month. 
An example would be an employee paid an hourly wage rather than 
a set salary whose hours of work vary from month to month. 

151 In the case of earned income from self-employment. 
allowable business expenses are subtracted from gross receipts 
to arrive at gross income. 

Ia! Business expenses means costs directly related to the 
production of goods or the furnishing of services and without 
which the goods could not be produced or the services furnished. 
Allowable business expenses include the costs of materials, 
labor. tools. rental equipment. supplies. and utilities. 

lbl Allowable business expenses do not include 
depreciation. entertainment expenses. personal work related 
exoenses such as clothing or transportation to the site of 
employment, purchase of capital equipment. or payments on 
principal of loans for capital assets or durable goods. 

(6} Income tax refunds are not treated as income but are 
considered a countable resource in the month received. 

171 If the needs of a member of the assistance unit are 
removed from the grant due to a sanction or disqualification, 
the income of that memPer will nevertheless be counted in 
determining the assistance unit's eligibility and grant amount. 

(B) If an individual would be required by ARM 46.18.113 
to be included in the assistance unit except that the individual 
is not a U.S. citizen or qualified alien. the income of that 
individual will be counted in determining the assistance unit's 
eligibility and grant amount even though the individual's needs 
are not included in the grant. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46.18.120 fA!M FIN8NCIAL ASSISTANCE: INCOME DISREQARDS 
AND INCOME PEEMING Ill This rule governs income disregards 
and deeming for purposes of FAIM financial assistance with the 
exception of food stamp benefits. which are governed by ARM 
46.18.401 et seq. 

~121 When testing net monthly income and determining the 
amount of the assistance payment, the following amounts are 
subtracted in the order listed from the earned income of each 
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memeeP ef wage earner in the assistance unit after exclusions 
provided in ARM 46.18.126: 

(a) in the case of an assistance unit receiving benefits 
under the pathways and job supplement programs, $200 from the 
earned income of each wage earner and in the case of assistance 
units receiving benefits in the community services program, $10'0 
from the earned income of each wage earner, except that neither 
of these disregards applies to individuals whose income is 
deemed as described in (3); 

(b) ht tlie ease sf aH aesistaftee l;!Hit PeeeiviH"J beftefits 
iH tlie pata .. •ays aHa ;isb s~tppleffleftt pPB!JFams, 25\ of the 
remaining earned income after the disregards in (1) (a) have been 
applied~ .._ 

(i) in the case of an assistance unit receiving benefits 
in the job supplement program: and 

(iil in the case of an assistance unit receiving benefits 
in the pathways program only if: 

(A) the assistance unit's net monthly income is less than 
the NMI standard without applying the 25\ disregard. but after 
the $200 work expense disregard. the dependent care disregard. 
and the obligated support disregard have been deducted: 

(B) the assistance unit's gross monthly income is less 
than the QMI standard: or 

{Cl the assistance unit has received a cash assistance 
grant in one of the 4 months immediately preceding the benefit 
month. 
---(iii) Participants in the CSP do not receive the 25\ 
disregard. 

(c) in the pathways, job supplement and community services 
programs, paYffieRts feF tlie the cost of care &f ~ each working 
member's ElepeHEleRt lllin2l: child or incapacitated adult liviR!J iR 
tlie same lis~tselielel aHel Feeeivift!!J assistaHee ~tRele!' AJU4 'l'itle 46 
for hours when the member is working or in training, not to 
exceed $200 per month per child or incapacitated adult.~ 
only if the minor child or incapacitated adult lives in the same 
household and is either a member of the assistance unit or would 
be a member of the assistance unit except for the fact that the 
minor child or incapacitated adult is receiving supplemental 
security income benefits. 

( i) The paYffiel'lt afflBiil'lt cost of care incurred for the 
elepeReleRt ~ child or incapacitated adult in the budget month 
will be deducted. The amount deducted shall not include amounts 
paiel feF eliaF!Jes incurred in months other than the budget month 
or amounts previously used to determine eligibility and benefit 
amount. 

~111 When testing net monthly income and determining the 
amount of the assistance payment, the amount of any child 
support payments made under court order by any member of the 
assistance unit to any individual not living in the household is 
subtracted from the income of the household, whether earned or 
unearned or both. 

+3+-l.il. Subject to the disregards in f+till(a) through (d), 
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income of the following individuals must be deemed when 
determining eligibility: 

(a) For qualified aliens, the income of the alien's 
sponsor; 

(b) For a pregnant woman who has no other eligible child 
in the home, in the last trimester of her pregnancy. the income 
of her spouse or of the father of her unborn child; and 

(c) For a caretaker relative whose needs are included in 
the assistance unit's grant and who is not the natural or 
adoptive parent of the dependent child, the income of the 
caretaker relative's spouse. 

44}121 The following amounts shall be subtracted from the 
income of the individuals specified inf3TJ!L(a)through (c) whose 
income is deemed: 

(a) dis%ega%d a $90 standard work expense; 
(b) dis%ega%d an amount of income equal to the f't1oD4 net 

monthly income standard for a family consisting of the 
individual and the individual's natural or adopted children, if 
such children are claimed as dependents for federal income tax 
purposes and are living in the same household as the individual, 
but are not included in the FAIM assistance unit; 

(c) dis%ega%d actual verified amounts paid by the 
individual to others not living in the household who are claimed 
by the individual as dependents for federal income tax purposes; 
and 

(d) dietega%d actual verified amounts of alimeRy e~ child 
support paid by the individual to other persons not living in 
the household. 

+s-l-..l§l. Income of the individuals specified in -f3t-J.!l_(a) 
through (c), less the disregards specified in+lt-(5) (a) through 
(d), must be counted as unearned income to the assistance unit 
whether or not such income is actually contributed to any member 
of the assistance unit. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46.18.121 FAIM FIN8NCI8L ASSIST8N~§; LIMITS ON 
DISREGARDS (1) The~ income disregards 1n ARM 46.18.120 
are applicable without limit on the number of months ~ they 
can be applied. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46.18.122 FAIM FINANCIAL ASSISTANCE; Af!OO ASSISTANCE 
STANDARDS: TA8LES: METHODS OF CQMPUTING AMOUNT OF eA8H 

~~~!:!:;~ ~W?:tJ f~!f~Pln Plft,~NTruW ar~d 8~~a~~~:~~i~ 
whether need exists with respect to income for any person who 
applies for or receives aid te families \:ith de~eRdeRt ehild~eR 
..fAFBe+ FAIM financial assistance iR the FAII4 ~~e"jeet but not 
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food stamp benefits and to determine the benefit amount M 
assistaHee the applieant sr reeipieHt assistance unit will 
receive if eligible. Three sets of assistance standards are used 
which are as follows: 

(a) The gross monthly income (GMI) standard sets the level 
of gross monthly income for each size assistance unit which 
cannot be exceeded if the assistance unit is to be eligible for 
A¥9€ FAIM financial assistance. 

(b) The net monthly income (NMI) standard. also known as 
the need standard sets the level of net monthly income for each 
size assistance unit which cannot be exceeded if the assistance 
unit is to be eligible fer AFeC. It represents the minimum 
dollar amount the aeeietaftee ~Ait re~iree required for basic 
needs such as food, clothing, shelter, personal care items, and 
household supplies for a household of the assistance unit's 
~-

(c) The benefit standard 1 alee IERewn as the lllalEilll~lll 
pay111eftt a111e~Ht 1 sets the level of net countable income which 
cannot be exceeded if the assistance unit is to be eligible for 
AFBC assistance. It is also used to determine the amount of the 
applieant er reeipiest's monthly cash assistasee payment in the 
pathways and community services programs and is based on the 
size of the assistance unit. This amount is prorated for the 
month of application if eligibility is for less than a full 
month. If this amount is less than $10, no payment check will 
be issued. 

(2) The assistasee ~ standards vary depending on the 
number of persons in the assistance unit, whether the assistance 
unit has a shelter obligation, and whether the assistance unit 
shares its plaee ef resiaeftee ~Jith persefts whe are Het lllel!lbers 
ef the filiH!J ~sit asd wheee inee111e ana rese~rees are aet 
eensiaerea is aeter111inifi!J the assistanee ~Hit's eli!Jibility asa 
a111euat ef aseietasee includes adults. 

(a) An assistance unit is considered to have a shelter 
obligation if a member of the filing unit is obligated to meet 
any portion of the expenses for the assistance unit's place of 
residence, such as rent, a house payment, mortgage payment, real 
property taxes or homeowner's insurance, mobile home lot rent or 
utilities such as heating fuel, water or lights. An assistance 
unit receiving a government rent or housing subsidy is 
considered to have a shelter obligation even if the assistance 
unit's share of the rent or housing payment is zero. 

(3) The 611! stasaaras, NfH stasaaras asa benefit ~ 
standards used to determine an assistance unit's eligibility and 
amount of cash assistance are determined as follows: 

(a) The standards designated "with shelter obligation" are 
used if the assistance unit has a shelter obligation as defined 
in (2) (a) but sees Het share its plaee ef reeiaesee ~tith persefte 
w~ are aet 111e111eers ef the filiH!J HHit aHa ··tkese iaee111e aae 
rese~reee are set eessiaerea ia aeterllliRin!J eli!Jibility aaa the 
allleHflt sf the assistaaee Hait's eaeh aseistaaee. 

(e) 'Fhe staHaarae aesi!Jaatea "ia shared skeHer" are Heed 
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i£ the aeeistaftee ~ftit has a shelte~ seli!atisft as aefiHed iH 
(2) (a) aftd sha~es its plaee ef ~esideHee ~rita a pei!'BBH e~ 
pe!'Befts ~ohe a!'e ftet lfteftlbe!'s ef the filiH! ~Hit aftd wheee iHeelfte 
efta !'ese~reee a!'e Aet eeftside!'ed ift dete~lftiHift! eli!ieility aHa 
the alfte~ftt e£ the assistaAee ~Hit's eaeh aesietaHee 1 eKeept iH 
the £ellewiA! easeso 

(i) a pe~seft with whelft the aesistaRee ~ait shares a plaee 
ef ~eeideAee ~eeeh·ee e~pplelftefttal eee~!'ity iaeelfte, 

( ii) the assistaftee ttHit ~eeei·,•ee a !B've~H!ReHt ~eHt e~ 

he~eia! eueeiay1 
(iii) aay ef the ethe~ pe~eefte · .. ·ita \:hem the aeeietaaee 

~Hit ehal!'es a plaee ef l!'eeideHee alee ~eeeivee AFDCr 
( iv) t;he pe!'eea .with whem the aeeist;aHee ~Hit shares a 

plaee e£ !'esideaee is the prepert:~ e~:aer and there is a eeHa 
fiae laAalerd t:.eftaftt !'elat:.ieAship eet:. .. ·eeft the aeeietaaee ttftit 
aHa the perseft er persefte >oith ·,:hem it:. ehal"es a plaee ef 
reeiaeaee. A eeaa fiae laadlel"a t:.eaaat l"elatieaehip meaae thel"e 
is a ~··ritt:.eft a!reelfteftt eet:.,:eeft a laaalel"d >~he B\lfte preperty aHa 
a teaaat ia whieh the laAalera !Jives the teftaftt temflera!'y 
peeeeesieft aad ~se e£ real flreflerty fer a epeeified ettm ef 
l'tlefteY"1' 

(v) a lftelftber e£ t:.he aeeistaaee ~ait pl"eviaee aeeeseary ia 
he111e meaieal eare te a relath•e .. be is 69 years ef a!Je er elderr 

(vi) a membel!' ef the he~seheld whe is Het:. iHel~dea ift the 
aesietaftee ~Ait prevides ehild eal!'e whieh eHaelee a member ef 
the assistaftee unit te atteHd seheel el!' jee tl!'ainin! er maintain 
empleymeat, er 

(• .. ii) aay sf the pereefts >oith ·cohelft the aeeietaAee ttftit 
sha~ee it;e plaee ef resiaenee reeeivee feea stamps ae a eepal!'ate 
hettsehela . 

.fe.l- J.hl. The standards designated "wi-t-h without shelter 
obligation" are used if the assistance unit fta.e does not have a 
shelter obligation as defined in (2) (a). 

(4) The assistance unit's gross monthly income as defined 
in ARM 46.19. 595 46.18.103 is compared to the applicable GMI 
standard, and after specified disregards, to the NMI standard. 
If the assistance unit's gross monthly income exceeds the GMI 
standard or their net monthly income as defined in ARM 
46.10.505T exceeds the NMI standard or the benefit standard, the 
assistance unit is ineligible for assistance. Monthly income is 
compared to the full standard even if the eligibility is being 
determined for only part of the month. 

(a) Eligibility for assistance and the amount of eaeh 
assistaaee fe~ the monthly benefit payment which 6ft a pathways 
~ assistance unit will receive is eligible is determined 
prospectively, that is, based on the department's best estimate 
of income and other circumstances which will exist in the 
benefit month. 

(b) When comparing income to the income standards, income 
anticipated to be received in the benefit month is used. 

(5) The GMI standards, NMI standards and benefits 
standards used to determine eligibility and amount of cash 
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assistance are tke talalee af GPU etaHearae, mu etaHaal!'aa aHa 
maniRitllll paymeHt ame~:~Hte eeHtaiHea iH A."-M 46.19.493. as follows; 

(al Gross monthly income standards to be used when adults 
are included in the assistance unit are compared with the 
assistance unit's gross monthly income as defined in ARM 
46.18.103. 

GROSS MONTHLY INCOME STANDARDS TO BE USED WHEN ADULTS 
INCLUDED IN THE ASSISTANCE PN!T 

:!illh 

ARE 

Nu!Dber of 
Persons in 
Household 

Shelter 
Obligation 
Per Month 

Without 
Shelter 

Obligation 
Per Month 

L.lil. 1 
~ 
.l 
i. 
~ 
.§. 
1 
.!l. 
.2. 
10 
ll 
li 
1.l 
ll 
ll 
ll. 

UJ.Q 
~ 
.L..Qli. 
~ 
.L...2..li 
~ 
L.ll§. 
2.200 
~ 
~ 
2....2Q.2. 

~ 
~ 
2.....1il 
~ 
L...2.M 

_U.2. 
_211 
_§..H 
_1ll 
_.2.ll 
1....Q.il 
~ 
L..1il 
1......l.Th 
.L.ll1 
~ 
.l.......2.i.5. 
L.2ll 
.l.....MQ 
l......M.1 

(b) Gross monthly income standards to be used for child 
only assistance units are compared with the assistance unit's 
gross monthly income as defined in ARM 46.18.103. 

GROSS MONTHLY INCQME SIANQARPS TO BE USED 
FOR CHILD ONLY ASSISTANCE UNITS 

N!JMBER OF 
PERSONS 

IN HOUSEHOLD 
1 
1 
.l 
i. 
2. 
_§. 

1 
§. 
2 

1Q 
ll 

12-6/25/98 

WITH SHELTER 
OBLIGATION 
PER MONTI{ 
Lll.l 
____ill 
----.2..2..[ 
~ 
_1.162 
....hill 
-1.....U1 
-L.lil. 
-L..ll! 
.....£....M.l 
-'.....1.!U 
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(c) Net monthly income standards to be used when adults 
are included in the assistance unit are compared with the 
assistance unit's net monthly income as defined in ARM 
46.18.103. 

NET MONTHLY INCOME STANQARDS WBEN ADULTS 
ARE INCLQDED IN THE ASSISTANCE UNIT 

NQMBER OF 
PERSONS IN 
HOUSEHOLD 

1. 
~ 
1. 
.i 
.2. 
~ 
1 
.a 
2 

l.Q 
ll 
li 
ll 
1..i 
~ 
16 

i'!..UH 
SHELTER 

OBLIGATION 
PER MONTH 

.s.......J...i2 
____.i2_2 
____5_!U 
____:]_Q]_ 
_____!1.1!! 
__2tl. 
l....Qil. 
1,189 
.l.....l.U 
~ 
~ 
l.....iQ.[ 
.L..!.ll 
L..ill 
.L...2.li 
~ 

WITHOUT 
SHELTER 

OBLIGATION 
PER MONTH 

.Ll.li 
~ 
_1li 
___1.2.2. 
~ 
-.....ll1 
~ 
~ 
_il.2. 
____lll 
~ 
_____ll_ti 
____!Ill 
____2_il 
___ill 
L..QQ.2. 

!dl Net monthly income standards to be used when no adults 
are included in the assistance unit are compared with the 
~ssistance unit's net monthly income as defined in ARM 
46.18.103. 

NET MONTHLY INCOME STANDARDS TO BE USED FOR 
CHILD ONLY ASSISTANCE QNITS 

NUMBER OF 
CHILDREN IN 

HOUSEHOLD 
l 
a 
J. 
.i 
.2 
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(e) Benefit income standards to be used when adults are 
included in the assistance unit. are compared with the 
assistance unit's net countable income as defined in ARM 
46.18.103. 

BENEFITS STANDARDS TO BE USED WHEN ADULTS 
ARE INCLUDED IN THE A$SISTANCE UNIT 

N!JMBER OF 
PERSONS IN 
HOUSEHOLD 

l 
~ 
.l 
~ 
2 
f 
1 
§. 
~ 
lQ 
ll 
li 
ll 
ll 
12 
ll 

!U..IH 
SHELTER 

OBLIGATION 
PER MQNTH 
~ 
~ 
___ill 

~ 
~ 
_lll 
____ftJJi 
_..2ll 
____2M 
l.....Qll 
l.......Qll 
.L...l.Q.i 
.L.ll.Q. 
.L..l.ll 
1.....1.M. 
1......U..i 

WITHOUT 
SHELTER 

OBLIGATION 
PER MONTH 

L_ll 
____lil 
____lll 
__..lll 
___ll1 
___].2Q 
____ill 
___til 
____5,ll, 
___.2!U 
_ill 
____§.il 
____§_.2.§. 
___2ll 
__...1..§! 
-1.2l 

(f) Benefit income standards to be used when no adults are 
included in the assistance unit. are comeared to the assistance 
unit's net countable monthly income as defined in ARM 46.18.103. 

BENEFIT STANDARDS TO BE USE FOR 
CHILD ONLY ASSISTANCE UNITS 

NUMBER OF 
PERSONS IN 
HOUSEHOLD 

l 

12-6/25/98 

PER MONTH 
.L.i§. 
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AUTH: Sec. 53-4-212, MCA 

_____lll 
~ 
--.lli 
____ill 
____2ll 
____§ll 
_.1.2.Q 
_ll§. 
____au 
_____2_A!!. 
___llQ 

l•i!.ll 
l...Qll 
1,093 
1.128 

IMP: Sec. 53-4-211, 53-4-241 AND 53-4-601, MCA 

46.18.124 FAIM FINANCIAL A§SISTANCE; LQMP SUM 
PAYMENTS (1) This rule governs lump sum payments for purposes 
of FAIM financial assistance but not food stamp benefits. which 
are governed by ARM 46.18.401 et seg. 

~lZl Lump sum payments are payments of a non-recurring 
sum of earned or unearned income. 

~lll The assistance unit may lose eligibility for one or 
more months if, when the lump sum payment is added to all other 
countable resources. the total exceeds the $3000 resource 
limitation. To determine how long the assistance unit will be 
ineligible, if at all, the amount of the payment is divided by 
$3000. If the figure obtained by such division is one or more, 
the assistance unit will be ineligible for that many months. 

+3+Hl The period of ineligibility. if any. begins the 
month following the receipt of the lump sum payment. After the 
period of ineligibility has ended, any part of the payment 
remaining and ayailable as defined in' ARM 46.18.119 is 
considered a resource ia the first meath following the period of 
ineligibility if the assistance unit reapplies for assistapce. 

+4+~ If receipt of a non-recurring lump sum in excess of 
the resource limitation is reported or discovered after the 
month of receipt, the ineligibility period is calculated as 
stated in (2) above. As provided in ARM 46.19.188 (RULE III], 
an overpayment of benefits may exist. 

~lil The period of ineligibility will be recalculated 
with respect to the remaining months if: 

(a) an error was made in the original calculation of the 
ineligibility period; or 

(b) the funds have become unavailable for reasons beyond 
the control of the assistance unit. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 
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46.18.125 FAIM FINANCIAL A§SISTANCE: EXCLUDED EARNED 
.ll!£Q!1E ( 1) This rule governs excluded earned income for 
purposes of FAIM financial assistance but not food stamp 
benefits. which are governed by ARM 46.18.401 et seg. 

+!+ill In testing gross and net monthly income and in 
determining the monthly grant, the following earned income is to 
be excluded: 

(a) the earned income of a de~eftdeft~ ruinQI child who is 
attending elementary or high school, regardless of the child's 
age; ami 

(b) earned income tax credit (EITC) advance payments and 
refunds.L 

(c) payments to individuals in the volunteers in service 
to America program (VISTA) pursuant to Title I of P.L. 93-113. 
section 404(g); and 

(d) all work-study earnings or J?ayments received by a 
post-secondary student. regardless of the payment source. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46.18.126 FAIM FINANCIAL ASSISTANCE: EXCLUDED UNEARNED 
INCOME (1) This rule governs excluded unearned income for 
purposes of FA!M financial assistance but not food stamp 
benefits. which are governed by ARM 46.128.401 et seq. 

+1+12l In testing gross monthly income and net monthly 
income and in determining grant amount, the following unearned 
income s~eeified ift A."Y4 16.19. 596 (1) (a) tfireH!!JA (1) (r) aftd the 
felle••iift!!J shall be excluded: 

(a) gifts of money fer s~eeial seeasiefts s~o~efi as fielida)s, 
eirtfieays afte !!JFae~o~a~iefte, up to $50 per gift per month for each 
participant; 

(b) energy assistance payments based on financial need; 
(c) restitution made to individuals of Japanese ancestry 

who were interned during World War II as per the Civil Liberties 
Act of 1988; 

(d) restitution made to Aleuts who were relocated during 
World War II as per the Civil Liberties Act of 1988; 

(e) major disaster and emergency assistance as per the 
federal Disaster Relief and Emergency Assistance Amendments of 
1988; ami 

(f) the following income of enrolled tribal members: 
(i) judgment claims payments; 
(ii) judgments derived from submarginal lands; 
(iii) per capita payments; 
(iv) interest earned on excluded funds; and 
(v) up to $2000 per year of income derived from leases 

or other uses of individually owned trust or restricted lands. 
{g) complementary assistance from other agencies or 

organizations which provides or pays for goods or services not 
intended to be covered by pathways or CSP cash assistance: 

12-6/25/98 MAR Notice No. 37-99 



-1634-

(il The cash assistance grant is intended to provide 
assistance for food. household supplies. personal care items. 
clothing. and shelter. including heating costs. 

(h) undergraduate grants. loans. or scholarships for 
purposes directly related to the individual's attendance at an 
institution of higher education or postsecondary training: 

(il Veterans Administration educational payments are 
totally excluded if the recipient of the payment is attending an 
institution of higher education or postsecondary training; 

!jl the value of a food stamp allotment or food 
commodities donated by the u.s. department of agriculture; 

!kl any benefits received under Title VII of the Nutrition 
Program for the Elderly of the Older Americans Act of 1965 as 
amended; 

(1) the value of supplemental food assistance received 
under the Child Nutrition Act of 1966 and under the National 
School Lunch Act. P.L. 92-433 and 93-150; 

(m) payments received under Title II of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act 
of 1970; 

(n) vendor payments or other financial assistance provided 
to the assistance unit by persons not included in the assistance 
unit where no income is contributed directly to members of the 
assistance unit: 

(ol interest paid on escrow accounts established under the 
HUP Family Self-Sufficiency (FSS) Program; 

(p) payments made under the Maine Indian Claims Settlement 
Act of 1980: 

Cql radiation exposure claims payments; 
(r) the Alaska Native Claims S_ettlement Act. P.L. 92-203: 
( s) volunteers in service to America program !VISTA) pursuant to 

Title I of P.L. 93-113. section 404(gl; 
(t) reimbursement made to a member of the assistance unit. 

including repayment of loans and repayment of monies spent: 
(ul supoortive services payments to or for an assistance 

unit who is participating in WoRe, AWEP. or any other FAIM 
employment and training program; 

(vl one time employment related payments: 
(w) supplemental security income (SSI) payments received 

by a person wbo liyes with the assistance unit. except that any 
portion of the SSI payment which is directly contributed to the 
assistance unit is not excluded; 

(xl HUP Section 8 utility payments, regardless of whether 
the payee is a member of the assistance unit or someone else is 
the payee: and 

!yl money received pursuant to a valid loan as defined in 
ARM 46.18.103; 

(z) emergency assistance payments provided under [Rules 
XII and XIII)· 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 
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46.18.129 FAIM FIN8NCIAL A§SIST&NCE; RESTRICTIONS ON 
ASSISTANCE PAXMENTS 

( 1) Pathways, and community services program monthly 
benefit assiseaflee payments and one time employment-related 
payments are made directly to eligible persons for their own 
Hfl£ese£ieeeB use except in cases of protective payees. 

(2) Job supplement program payments HtB¥--be ~ made 
directly to the participant, protective payee or vendor. 

(3) and (4) remain the same. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

46.18.130 FAIM FINANCIAL ASSISTANCf; ONBIIUB ONE TIM~ 
EMPLOXMENT-RELATED PAYMENT (1) A one t~me employment-relate 
payment may be provided to participants in the job supplement 
and pathways program. One time means that the payment may be 
received once in the ifldiviElHal participant's life time while 
participating in the pathways program and once while 
participating in the job supplement program. The payment may be 
made at the department's discretion for a variety of employment 
related expenses, including: 

(a) transportation, including vehicle repairs, down 
payment on a vehicle provided the individual will haye 
sufficient funds to make the monthly payments in the future, 
tires, insurance, driver's license fee, gas, etc.; 

(b) clothing, such as uniforms and other specialized 
clothing and footwear or other employment required apparel; 

(c) tools and equipment; 
(d) union dues, special fees, licenses or certificates; 
(e) up-front costs for employment such as agency fees, 

testing fees or child care for the first 2 months of employment; 
(f) up-front fees of self-employment such as business 

license, deposits for phone and/or utility hookups, post office 
box rental, etc.; or 

(gl relocation expenses to permit a participant to accept 
verified employment in another county or state. 

(2) A one time employment related payment will be provided 
only if: 

(a) all other resources, including but not limited to 
esmmHfliE~ seroiees aftd private and commercial loans, have been 
exhausted; 

(b) the expenses for which the payment is requested have 
been verified; 

(c) at least two written cost estimates have been 
submitted for major expenses; and 

(d) the pathways participant is losing eligibility due to 
increased earnings from employment and reguests the payment 
within 10 calendar days after the last day of the last month of 
eligibility. 

(3) Payments cannot duplicate funds available through 
supportive services provided by other agencies or programs. 
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(4) Payments will be made to the individual HHless a or to 
.till!. vendor pa}'llleRI; is speeifieally Fe!fHeetea. 

(5) The maximum amount of the payment will be up to three 
times the !llaMiiiiH!II !lleHtely benefit pa}'llleHt standard for an 
assistance unit of that size. Families who receive such a 
payment will be ineligible to receive future cash benefits in 
the pathways or community services programs for a period of time 
equal to twice the number of months which is obtained when the 
amount of the payment received is divided by the maximum monthly 
benefit pa}'llleHt standard for an assistance unit of that size. 

(a) The period of ineligibility following the payment will 
not count toward the paUmaye time limit!! described in ARM 
46.18.107. 

!b! The period of ineligibility begins: 
Iii for iob supplement program participants, the calendar 

month following the month of issuance of the payment; 
(iiI for pathways participants, the month following the 

month in which the last cash assistance payment is received. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, 53-4-601 and 53-4-603, MCA 

46.18.133 FAIM FINANCI~ ASSISTANCE: FAMILY INVESTMENT 
AGREEMENT (1) The family 1.nvestment agreement !FIA! is a 
negotiated document listing eligibility requirements. employment 
and training re!fHirea activities, and mutual obligations of the 
state and the participant regarding the course of action leading 
to the fa111ily' s self sHffieieaey individual's employment and 
pra.iaia~ the number of hours and the time limits within which 
such activities and obligations shall be performed. 

(a) All participants in the pathways and community 
services programs are required to negotiate and comply with 
their FIA as a condition of eligibility fer fiaaaeial assistaaee 
in the pathways and community services programs. A participant 
who is exempt from time limits as specified in ARM 46.18.106 
must enter into a FlA. The FIA activities for a participant who 
is exempt from time limita will take into consideration any 
limitations which are the basis for the exemption. 

(b) The FlAB will be reviewed at leaat Qn£g every 3 months 
for pathways participanta and at leaat once every 6 months for 
community services participanta. They may also be renegotiated 
as needed or at the requeat of either the participant or the 
FAIM coordinator. 

(i) Once the agreement ia completed, it is signed by the 
participant and the coordinator. The participant receives a 
signed~ copy. 

(c) Failure to perform the activities required in the FIA 
on a timely basia will result in sanctions in accordance with 
ARM 46.18.13 46.18.134. 

(2) Because entering into a FIA is a condition of 
eligibility for pathways and csp, failure to enter into a FIA 
initially or to renegotiate and/or sign a new FIA when requested 

MAR Notice No. 37-99 12-6/25/98 



-1637-

will result in the denial of or termination of assistance for 
the entire assistance unit. 

AUTH: Sec. 53·4-212, MCA 
IMP: Sec. 53-4-211, 53-4-601, 53-4-606 and 

53-4-608, MCA. 

46.18.134 FAIM FINANCIAL A~SISTANCE; SAHCTIONS (1) If 
any member of the assistance un1t fails without good cause as 
defined in (Rule IV! to comply with a pathnays er esllllllt:tHity 
eeroiees prsgra111 requirement, iAeludiAg et:tt Ret li111itea te aAy 
re~t:tirellleftt t:tAder a of the individual's family investment 
agreement, the assistaftee ~ participant will be sanctioned by 
means of the reduction of the monthly FAIM assistance payment by 
an amount equal to the portion of the payment allocated to the 
needs of that member and the loss of medicaid coverage for the 
participant. for a period of time as specified in (2) and (3). 

( il) The saaetiefts illll!esee fer failt:tre te ee111ply are the 
fellewiAg. 

(a) fer the first eeet:trreftee. lees ef the 111e111Ber's 
pertieA ef the assistaftee paYIIIeftt fer 1 !ROAth B:!' uatil the 
failt:tre te ee111ply eeases, whiehever is leHger, 

(e) fer the seeeae eeeurreAee. less ef the 111e111Ber' s 
!"ertiea ef the aooistaAee paYffteAt fe:!' 3 liiBAths e:!' t:tfttil the 
failt:tre te ee111ply eeases, • .. hiehe•,.er is leAgel'J 

(e) fer the third eeeurreftee, less sf the memeer' s 
!"Of'tieA ef the assistaAee paYIIIeftt fer 6 l!ISAths OF uatil the 
failt:tre te ee111pl} eeases, ~··hiehe'>'eF is leageF, eF 

(9) fer tlw fet:tFth aftd aay st:tese!JUOAt eeeurreftees. less 
sf the 111eli!Ber's peFtieA ef the assistaAee ~aYIIIeftt fer lil liiOAths 
eF t:tAtil the failt:tFe to eellll!lY eeases, ,,·hiehe'>'eF is leAger. 

(2) The duration of the penalty period is as 
follows: 

(al for the first sanction. a minimum of 1 month or until 
the month following the month in which the participant complies 
and renegotiates the participant's family investment agreement. 
whichever is longer: 

(b) for the second sanction. a minimum of 3 months or 
until the month following the month in which the participant 
complies and renegotiates the participant's family investment 
agreement. whichever is longer; 

(cl for the third sanction. a minimum of 6 months or until 
the month following the month in which the participant complies 
and renegotiates the participant's family investment agreement. 
whichever is longer: 

(dl for the fourth and any subsequent sanctions. a minimum 
of 12 months or until the month following the month in which the 
participant complies apd renegotiates the participant's family 
investment agreement, whichever is longer. 

(3) During the safletiea penalty period, the Eie~artllleftt, 
foF the ~urpooea of ealet:tlatiflg a het:tseheld' s graat, ~lill Ret 
tal£e into aeeol:!AI; the aeeeis ef the li!Cl!IBCF eF lllol!leeFs ef the 
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heusehela whe fa!lea te eei!IJ'lY with FIA re!Juirel!leRts er ether 
pregra111 re!JIIirel!leRts 1 e¥eR if that perseR is a llliRer pareRt, a 
EiepeREieRt ehila er the BRly EieJ'eREieRt ehila iR the assistaRee 
IIRit. lle•.ce¥er 1 the income and resources of the RBR eemplyiRg 
111emeer sr 111emeers a sanctioned individual will continue to be 
considered in determining eligibility and grant amount ~ 
the saRetieR periea for the remaining members of the assistance 
l!!lll. 

( 4) WheR the apJ!llieaele saRetieR J!leriea SJ!leeifiea iR 
(i!) (a) threugh (i!) (a) has seeR ee~~~pletea, the graRt \cill Ret be 
iRereasea te refleet the aaaitiBR ef the BaRetieReB it~Eii¥iEittal'B 
Reeas BSelt iRtB the graftt lll'lt!l the SaRetieReB iRai ... iBI;!al haS 
s~;~eeeesf~;~lly ee~~~pliea •,.·ith all pregram reEJ:~;~irel!leRts fer Hl 
BBRe!!!!l;!th·e \JBrldRg Eiays, 

~lil For pathways and community services program 
participants, the sanetieR penalty period will count toward the 
time limits provided in ARM 46.18.107. 

+6tlal In addition to the loss of financial assistance for 
the needs of the sanctioned individual as specified in (1) 
through (3) above, the sanctioned individual will also ~ 
ee.erea ey ~ medicaid coverage during the sat~etieR penalty 
period set forth in (2), if the fail~;~re te eemply it~Yel.,.ea at~y 
ef tae felle\liRg reEJ:~;~iremeRts. 

(a) ehila suppert et~fereemeRt as speeifiea it~ rum 
46.18.114, 

(B) tftiFB J!larty liae;llit} reEJ:l;!iFel!leREB iRel~;~EiiRg aealth 
J!llan eRrellllleRts as eJ!leeifiea iR k~4 46.12.3215, er 

(e) eeeJ!leratieR with the EiepartffieRt' s iR.,.estigatieR ef 
eligieility, iRel~;~EiiRg EJ:IIality eet~trel reEJ:~;~irellleRts. 

(7) 11'1 eases ~chere 111eaieaia eeo'erage is lest Ei~;~riRg the 
saRetieR periea aREi However. when the sanctioned individual 
cures the failure to comply before the applicable sanction 
period speeifiea iR (ill (a) thre~;~gh (ill (a) expires, medicaid 
eligibility will be reinstated back to the first day of the 
month in which the individual complies. unless the failure to 
comply involved something which is also an eligibility 
requirement for medicaid. 

161 In addition to the loss of cash and medical 
assistance. the food stamp allotment for the sanctioned 
individual's household will be reduced by 25\. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, 53-4-601, 53-4-608, MCA. 

3. The rule 46.10.101 as proposed to be repealed is on 
page 46-761 of the Administrative Rules of Montana. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-2-205, 53-2-201, 53-2-206, 53-4-211 and 

53-4-215, MCA 

The rules 46.10.102, 46.10.103, 46.10.104, 46.10.105, 
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46.10.106 and 46.10.107 as proposed to be repealed are on pages 
46-762 through 46-764 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, MCA 

The rules 46.10.108 and 46.10.109 as proposed to be 
repealed are on pages 46-764 and 46-765 of the Administrative 
Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-231, MCA 

The rule 46.10.110, as proposed to be repealed is on page 
46-766 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-4-211 and 53-4-703, MCA 

The rules 46.10.201, 46.10.202, 46.10.203, 46.10.204, 
46.10.205, 46.10.206, 46.10.207, 46.10.208 and 46.10.210 as 
proposed to be repealed are on pages 46-771 through 46-776 of 
the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, MCA 

The rule 46.10.301, as proposed to be repealed is on page 
46-781 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, MCA 

The rules 46.10.305, 46.10.306, 46.10.315, 46.10.316, 
46.10.317, 46.10.318, 46.10.319, 46.10.320 as proposed to be 
repealed are on pages 46-785 through 46-786 of the 
Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, MCA 

The rule 46.10.302 as proposed to be repealed is on page 
46-781 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-201 and 53-4-212, MCA 
IMP: Sec. 53-4-211, 53-4-201 and 53-4-231, MCA 

The rule 46.10.304A as proposed to be repealed is on pages 
46-783 through 46-785 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-201 and 53-4-231, MCA 
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The rule 46.10.314 as proposed to be repealed is on pages 
46-787 through 46-789 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-211, 53.4.212 and 53-6-113, MCA 
IMP: Sec. 53-4-211 and 53-4-231, MCA 

The rule 46.10.321 as proposed to be repealed is on pages 
46-794 and 46-795 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-6-113, MCA 
IMP: Sec. 53-4-211, 53-4-231 and 53-6-131, MCA 

The rule 46.10.324 as proposed to be repealed is on pages 
46-795 and 46-796 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-231, 53-4-241 and 53-4-242, MCA 

The rule 46.10.401 as proposed to be repealed is on page 
46-797 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, MCA 

The rules 46.10.405 and 46.10.406 as proposed to be 
repealed are on pages 46-800 and 46-801 of the Administrative 
Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, MCA 

The rules 46.10.402 and 46.10.403 as proposed to be 
repealed are on pages 46-797 through 46-799 of the 
Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-241, MCA 
IMP: Sec. 53-4-211 and 53-4-241, MCA 

The rule 46.10.411 as proposed to be repealed is on page 
46-802 of the Administrative Rules of Montana. 

AUTH: Sec. 53-2-201 and 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-241, MCA 

The rule 46.10.505 as proposed to be repealed is on pages 
46-811 and 46-812 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-241, MCA 
IMP: Sec. 53-4-211, 53-4-231, 53-4-241 and 53-4-242, MCA 

The rule 46.10.506 as proposed to be repealed is on pages 
46-812 and 46-813 of the Administrative Rules of Montana. 
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AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-231, 53-4-241 and 53-4-242, MCA 

The rules 46.10.510, 46.10.511, 46.10.512, 46.10.513, and 
46.10.514 as proposed to be repealed are on pages 46-814 through 
46-817 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-231, 53-4-241 and 53-4-242, MCA 

The rule 46.10.508 as proposed to be repealed is on pages 
46-813 and 46-814 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-231, 53-4-241 and 53-4-242, MCA 

The rules 46.10.701 and 46.10.702 as proposed to be 
repealed are on pages 46-831 and 46-832 of the Administrative 
Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705 and 53-4-720, MCA 

The rule 46.10.704 as proposed to be repealed is on page 
46-833 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-706 and 53-4-707, 53-4-708, 53-4-715, 
53-4-717 and 53-4-720, MCA 

The rule 46.10.705 as proposed to be repealed is on pages 
46-833 and 46-834 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-706 and 53-4-707, 53-4-708, 53-4-715, 
and 53-4-720, MCA 

The rule 46.10.707 as proposed to be repealed is on page 
46-834 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-706 and 53-4-707, 53-4-708, 53-4-715, 
and 53-4-720, MCA 

The rule 46.10.708 as proposed to be repealed is on page 
46-635 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
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IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-241, 
53-4-703 and 53-4-720, MCA 

The rule 46.10.710 as proposed to be repealed is on page 
46-836 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, 53-4-719 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703 

53-4-716, 53-4-720 and 53-6-131, MCA 

The rules 46.10.711 and 46.10.714 as proposed to be 
repealed are on pages 46-836 and 46-837 of the Administrative 
Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211 and 53-4-215, MCA 

The rule 46.10.801 as proposed to be repealed is on page 
46-845 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-701 

and 53-4-703 and 53-4-705, MCA 

The rule 46.10.803 as proposed to be repealed is on pages 
46-845 through 848 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-702, 

53-4-703 and 53-4-704, 53-4-705, 53-4-706, 
53-4-707, 53-4-708, 53-4-715, 53-4-716, 53-4-717 
and 53-4-718, MCA 

The rule 46.10.805 as proposed to be repealed is on pages 
46-849 through 46-851 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-706, 53-4-707, 53-4-708, 53-4-715, 53-4-717 
and 53-4-720, MCA 

The rule 46.10.807 as proposed to be repealed is on page 
46-853 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-715 and 53-4-720, MCA 

The rule 46.10.817 as proposed to be repealed is on page 
46-865 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
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IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 
53-4-705, 53-4-715 and 53-4-720, MCA 

The rule 46.10.821 as proposed to be repealed is on page 
46-868 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-715 and 53-4-720, MCA 

The rule 46.10.808 as proposed to be repealed is on page 
46-854 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-703 and 53-4-705, MCA 

The rule 46.10.809 as proposed to be repealed is on page 
46-855 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-708, 53-4-715 and 53-4-720, MCA 

The rule 46.10.813 as proposed to be repealed is on page 
46-861 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-708, 53-4-715 and 53-4-720, MCA 

The rule 46.10.819 as proposed to be repealed is on page 
46-867 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-708, 53-4-715 and 53-4-720, MCA 

The rule 46.10.810 as proposed to be repealed is on page 
46-856 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-4-701 and 53-4-716, MCA 

The rule 46.10.811 as proposed to be repealed is on pages 
46-857 through 46-859 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-70~ 

53-4-705, 53-4-706, 53-4-707 and 53-4-720, MCA 

The rule 46.10.815 as proposed to be repealed is on page 
46-863 of the Administrative Rules of Montana. 
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AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703• 

53-4-706, 53-4-715 and 53-4-720, MCA 

The rule 46.10.823 as proposed to be repealed is on pages 
46-869 and 46-870 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 53-4-703, 53-4-719 and 53-4-720, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-70~ 

53-4-705, 53-4-706, 53-4-708 and 53-4-720, MCA 

The rule 46.10.825 as proposed to be repealed is on pages 
46-873 and 46-874 of the Administrative Rules of Montana. 

AUTH: Sec. 53--4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-715, 53-4-716 and 53-4-720, MCA 

The rule 46.10.827 as proposed to be repealed is on page 
46-877 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-716 and 53-4-720, MCA 

The rule 46.10.829 as proposed to be repealed is on page 
46-879 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-715, 53-4-718 and 53-4-720, MCA 

The rule 46.10.831 as proposed to be repealed is on page 
46-881 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705, 53-4-708, 53-4-715 and 53-4-720, MCA 

The rule 46.10.833 as proposed to be repealed is on page 
46-883 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-715 and 53-4-720, MCA 

The rule 46.10.835 as proposed to be repealed is on page 
46-885 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-715 and 53-4-720, MCA 
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The rule 46.10.837 as proposed to be repealed is on page 
46-887 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

53-4-706, 53-4-707, 53-4-717 and 53-4-720, MCA 

The rule 46.10.839 as proposed to be repealed is on page 
46-889 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-706, 

53-4-707 and 53-4-717, MCA 

The rule 46.10.841 as proposed to be repealed is on pages 
46-991 and 46-892 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

and 53-4-720, MCA 

The rule 46.10.843 as proposed to be repealed is on page 
46-893 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703, 

and 53-4-720, MCA 

The rule 46.10.847 as proposed to be repealed is on page 
46-997 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2~201, 53-4-211, 53-4-215, 53-4-703, 

53-4-705 and 53-4-720, MCA 

4. Families Achieving Independence in Montana (FAIM) is a 
program which provides financial and other types of assistance 
to low-income families to help them become self-supporting. 
Benefits available in FAIM Financial Assistance include a 
monthly cash grant, medical coverage, dependent care assistance, 
one time employment-related payments, and employment counseling 
and training to assist the family in becoming self-supporting. 
FAIM participants may also receive food stamps. 

FAIM is administered by the Department of Public Health and 
Human Services (the Department) under federal waivers granted 
pursuant to section 1115 of the Social Security Act, 42 USC 
1315. These waivers of certain provisions of the federal 
statutes governing Medicaid, Food Stamps, and Temporary 
Assistance for Needy Families (TANF) enable the Department to 
use new approaches to help families become self-supporting. 
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FAIM Financial Assistance consists of three separate programs, 
namely the Pathways program, the community services program 
(CSP), and the Job Supplement program (JSP). The JSP provides 
an alternative to cash assistance by offering eligible families 
dependent care assistance, medical assistance, and one time 
employment-related payments. In the Pathways program, families 
can receive monthly cash payments, medical assistance, and 
nonfinancial assistance such as employment counseling and 
training for a total of 24 months. Families who still need cash 
assistance after 24 months in Pathways may continue to receive 
cash benefits in the CSP for up to 36 months if adults in the 
household perform community service work in accordance with the 
Community Operating Plan for the county where the family 
resides. 

The proposed changes to the FAIM rules are necessary to 
implement major changes brought about by the federal Personal 
Responsibility and Work Opportunity Reconciliation Act of 1996 
(PRWORA), PL 104-193, and by amendments to Title 53, Chapters 2 
through 6, MCA, as enacted by the 55th Montana Legislature in 
1997. PRWORA eliminated the longstanding Aid to Families with 
dependent Children (AFDC) program and replaced it with block 
grant funding for state cash assistance programs known as 
Temporary Assistance to Needy Families (TANF) . 

One of the most significant differences between the old AFDC 
program and TANF is that states must limit cash benefits for 
most families to 60 months in order to receive federal funds. 
In the AFDC program, families could receive benefits as long as 
there was a minor child in the home and they met the other 
eligibility requirements for assistance. PRWORA also limits 
eligibility for most types of assistance to u.s. citizens and 
certain limited categories of qualified aliens and has imposed 
new eligibility requirements intended by the u.s. Congress to 
strengthen family values. For example, under PRWORA, teenage 
parents generally must live with their own parents or with 
another adult relative or guardian or in some adult-supervised 
setting in order to obtain assistance for their minor children. 

The Department proposes to adopt new eligibility rules to 
implement the new federal eligibility requirements. [Rule I I 
addresses general eligibility requirements and sets forth many 
requirements which previously were addressed in the Department's 
AFDC rules. Because the AFDC program no longer exists after 
PRWORA, the Department is repealing most of ita AFDC rules in 
ARM Title 46, chapter 10. The Department is not repealing all 
of the AFDC rules at this time because certain AFDC rules 
relating to children in foster care need to be kept in place 
unt i 1 new foster care rules are adopted. The Department 
anticipates adopting new foster care rules in the near future. 

Thus, eligibility requirements for FAIM which were included by 
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cross-references to the AFDC rules now must be spelled out in 
the FAIM rules. For example, [Rule I) specifies the 
individuals who are potentially eligible for assistance, such as 
minor children and specified caretaker relatives, and specifies 
individuals who are not eligible for assistance, such as 
recipients of Supplemental security Income (SSI). Additionally, 
a number of eligibility requirements mandated by PRWORA, Title 
I, Sections 101 through 116, and incorporated into Montana law 
by the 55th Legislature are spelled out in (Rule II . For 
example, (Rule I] specifies that fleeing felons, probation and 
parole violators, and persons who have been convicted of a drug­
related felony are ineligible for assistance. 

(Rule II) addresses eligibility requirements relating to 
citizenship. In accordance with Title I, Section 103, of 
PRWORA, (Rule II) provides that only U.S. citizens and certain 
qualified aliens may receive assistance and provides time-limits 
for assistance to qualified aliens in addition to the 60 month 
time limit applicable to U.S. citizens. However, in accordance 
with provisions of the Balanced Budget Act of 1997, subsection 
(5) of [Rule II] provides for medical coverage for noncitizens 
who are not qualified aliens but who were living in the United 
states on August 22, 1996, which was the date of passage of 
PRWORA. 

Many of the new rules the Department proposes to adopt consist 
of material contained in AFDC rules which are being repealed 
and/or contained in the federal AFDC regulations which are no 
longer applicable to the FAIM program. It is now necessary to 
adopt rules which spell out policies previously covered in these 
rules and regulations. In many cases, the basic text of the 
AFDC rule covering the same subject is being used in the new 
FAIM rule with only minor changes for stylistic or 
organizational purposes. There was no necessity for major 
changes in rules where the policy is the same as the former AFDC 
policy and the AFDC rule stated ·the policy accurately and 
clearly. In cases where the new FAIM rule is substantively 
different from the former AFDC rule on the same topic, the 
reason for the change is explained below. 

(Rule III) regarding underpayments and overpayments of 
assistance benefits replaces ARM 46.10.108 and is substantially 
the same as that rule. However, one provision of ARM 
46.10.108, which limits the amount by which the cash assistance 
grant can be reduced to recover an overpayment to 10%, is not 
included in [Rule III). This limit on the amount the cash 
payment can be reduced was mandated by federal AFDC regulations 
which are no longer binding on the Department. The Department 
does not intend at this time to reduce payments by more than 10% 
to recover overpayments, but wishes to have the flexibility to 
collect more than 10% if that is appropriate. On the other 
hand, the Department has not reduced the recovery amount to less 
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than 10\ of the monthly payment, because overpayments in some 
cases can be quite large, and recovery would take too long if 
the monthly grant were reduced by less than 10\. It would also 
be too complicated and time consuming to set different recovery 
percentages for each overpayment depending on the particular 
facts of each case. 

[Rule IV] concerning good cause for failure to comply with 
requirements of the program or for quitting or failing to accept 
employment is being adopted because the FAIM rules do not 
currently define the term good cause. To remedy this 
deficiency, the Department proposes to adopt [Rule IV], which 
defines good cause for a failure to comply with a program 
requirement and good cause for quitting or failing to accept 
employment. 

The proposed definitions of good cause in [Rule IV) are 
substantially the same as the good cause definitions in the AFDC 
rules which the Department has already been applying to FAIM 
participants. An option would be to use the dictionary 
definition of good cause rather than the specialized AFDC 
definition. However, defining good cause broadly as any 
substantial reason for failing to perform a required act would 
not give FAIM coordinators enough guidance and would be likely 
to result in inconsistent applications of the good cause 
exception and more disputes about good cause necessitating fair 
hearings. Therefore, the Department has opted to continue using 
the AFDC definitions, which past experience indicates are fair 
and workable definitions of good cause. 

Proposed [Rules V through XV] contain material now contained in 
AFDC rules which are now being repealed. [Rule V) in regard to 
treatment of confidential information is substantially the same 
as the old AFDC rule, ARM 46.10.101, except that it permits the 
Department to release the address of a participant to a law 
enforcement officer who is attempting to find the person in the 
line of duty, as well as to an officer seeking a fugitive felon. 
Under the old AFDC statute a recipient • s address could be 
released only if the recipient was a fleeing felon, but Title I, 
Section 103, of PRWORA also allows state agencies to release an 
address to a law enforcement officer trying to apprehend a 
participant who is a probation or parole violator or who has 
information necessary for the officer to perform his official 
duties. The Department is exercising its option under PRWORA to 
release information for this additional, very limited purpose 
because it considers such releases of information to be in the 
public interest. 

[Rule VI] replaces ARM 46.10.107 on residency, which 
incorrectly states that there is no residency requirement for 
receipt of AFDC. Pursuant to federal law, the Department always 
required Montana residency in order to receive AFDC benefits. 
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ARM 46.10.107 probably was intended to state that there was no 
durational residency requirement. [Rule VI) provides that there 
is no durational residency requirement to receive FAIM benefits, 
in accordance with the Department's longstanding policy. In the 
past the Department has considered imposing a requirement that 
an applicant for cash assistance be a resident for a period of 
time such as 3 or 6 months before becoming eligible for 
benefits, and legislation to mandate a durational residency 
requirement has been proposed to the Montana Legislature in the 
past. However, there are serious issues about the 
constitutionality of such durational residency requirements due 
to the U. S. Supreme Court's ruling in Thompson v. Shapiro, 394 
US 618 (1969) that a durational residency requirement for 
receipt of cash assistance violated the constitutional rights to 
travel and to equal protection of the law. Therefore, the 
Department did not consider the option of imposing a durational 
residency requirement in drafting the FAIM rule on residency. 

(Rules VII through XI) concerning the application process, 
periodic redeterminations of eligibility, and payment provisions 
are substantially the same as the AFDC rules they replace, 
although they have been rewritten and unnecessary material has 
been eliminated. 

[Rules XII and XIII] regarding emergency assistance are based on 
ARM 46.10.318 and 46.10.319. There are several differences in 
wording which were made to avoid possible ambiguity which 
existed in the AFDC rule. A recent fair hearing decision 
indicated that the Department's intention of providing emergency 
assistance only when there is already a child in the home was 
unclear because ARM 46.10. 318 did not state that a pregnant 
woman with no other children is not eligible for emergency 
assistance. 

Therefore, a provision has been included in [Rule XII] 
specifying that a pregnant woman who has no children living with 
her cannot receive emergency assistance to meet her own needs or 
that of her unborn child unless a child protective services 
worker has determined that she needs emergency assistance and 
she is in the last trimester of her pregnancy. The Department 
believes that as a general rule it is not necessary to provide 
emergency assistance to a pregnant woman before the birth of her 
child because a pregnant woman can receive regular 
(nonemergency) cash assistance beginning with the last trimester 
of her pregnancy, which should be sufficient to prevent the 
destitution of her unborn child. However, in a case where a 
child protective services worker determines that emergency 
assistance is necessary for a pregnant woman with no other child 
in her home, the Department will defer to that worker's 
expertise and provide emergency assistance in the last trimester 
of pregnancy. 
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[Rule XII] also specifies that past due rent can be paid only 
when a written eviction notice has been received and that 
emergency assistance cannot be provided to pay security 
deposits, because the provisions in ARM 46.10. 318 regarding 
eviction notices and security deposits apparently were somewhat 
ambiguous, based on past fair hearing decisions. The Department 
requires a written eviction notice before emergency assistance 
is provided because it believes there is not a true emergency 
until a landlord has clearly indicated the unequivocal intent to 
terminate the tenancy by giving a written notice as required by 
Montana landlord-tenant law. These changes represent a 
clarification of current policy. 

[Rule XIV] regarding denial of benefits to strikers, and [Rule 
XV] regarding assistance to pregnant women set forth the same 
policies previously contained in the AFDC rules and applied to 
FAIM. 

Many of the FAIM rules, such as ARM 46.18.101 and 46.18.103, are 
being amended primarily to replace references to the AFDC 
program with references to TANF and/or FAIM. ARM 46.18.103, 
which contains definitions, is being amended extensively to 
include definitions which were previously contained in the AFDC 
rules and to revise definitions or add new definitions where 
necessary due to program changes under PRWORA. In addition, 
definitions are being added for some terms used in the rules 
which the Department inadvertently failed to define previously, 
such as the term "screening guide". 

ARM 46.18.106 regarding disqualification due to intentional 
program violations has been revised to provide for the new, more 
stringent penalties for intentional program violations mandated 
in PRWORA. Additionally, ARM 46 .18.106 is being amended to 
include in the rule certain material which is currently covered 
by cross-references to AFDC regulations. 

The amendment of ARM 46.18.107 regarding FAIM time limits is 
necessary to provide the 60 month limitation on receipt of cash 
assistance mandated in Title I, Section 103, of PRWORA. ARM 
46.18.107 currently provides that single-parent families may 
receive assistance in the Pathways program for 24 months but 
two-parent families are limited to 18 months in Pathways, based 
on the periods of potential eligibility provided in 53-4-603, 
MCA, when ARM 46.18.107 was adopted. The Montana Legislature in 
1997 eliminated this distinction and amended 53-4-603, MCA, to 
state that two-parent families as well as single-parent families 
may receive 24 months of assistance in Pathways. The 
Legislature determined that there was no reason to treat two­
parent families differently from single-parent families in 
regard to duration of benefits. Therefore, subsection (3) (a) of 
the current rule is being amended to delete the 18 month limit 
for two-parent families. 
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To limit the total months of cash assistance in FAIM to the 60 
months mandated by PRWORA, ARM 46.18.107(4) (a) as proposed to 
be amended states that the number of months in CSP is limited to 
36 months except as provided in Section 103 of PRWORA. The 
latter provision requires states to limit assistance to 60 
months after the date the state's TANF program commenced. 
Montana's TANF program commenced in February 1997, the date its 
TANF state plan was accepted as complete by the u.s. Department 
of Health and Human Services. Individuals who were receiving 
benefits in Pathways prior to February 1997 are potentially 
eligible to receive cash assistance for more than a total of 60 
months, because months of receipt before February 1997 are not 
counted under PRWORA. Persons who received FAIM benefits prior 
to February 1997 will still be limited to 24 months in Pathways 
but may potentially receive more than 36 months of CSP benefits. 

Finally, ARM 46.18.107(2)(a), which specifies that enhanced 
child support enforcement services are a benefit of the JSP 
program, is being deleted because JSP participants receive the 
same child support services as nonparticipants. ARM 
46.18.107(2) (d) is being amended to delete the cross-reference 
to ARM 46.18. 506. which has been repealed, and specify that 
child care assistance is available only for hours when the JSP 
participant is working. This requirement was previously 
contained in ARM 46.18.506. 

ARM 46.18.108, in regard to exemptions to the time limits, is 
being amended to include an exemption for victims of domestic 
violence. Title I, Section 103, of PRWORA allows the states to 
exempt victims of domestic violence from the 60 month time limit 
on receiving cash assistance. Based on this provision of 
PRWORA, the Department began in March 1997 exempting victims of 
domestic violence from time limits for up to a total of 6 months 
in a person's lifetime. Subsection (1) (h) is now being added to 
ARM 46 .18.108 to incorporate in the rule the policy already 
being applied. The Department granted the exemption based on 
the recommendation of the Montana Coalition for Domestic and 
Sexual Violence. The Department agrees with advocates for 
victims of domestic violence that victims of domestic violence 
may need additional time to work through family issues and 
become self-supporting but also believes these issues must be 
addressed within a reasonable time frame. The Department has 
determined that a 6 month exemption provides a reasonable amount 
of additional time. 

Also, subsection (1) (a) of ARM 46.18.108, which currently 
provides an exemption for persons under age 20 attending high 
school, is being amended to state that the exemption applies 
only to persons under age 18 attending high school. This change 
is necessary to comply with the amendment of 53-4-607, MCA, by 
the Legislature in 1997 which made the exemption for high school 
students applicable to individuals under the age of 18, not 20. 
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ARM 46.18.112 regarding the requirement that a child be living 
with a specified relative to receive assistance currently states 
that the requirements of the AFDC program regarding specified 
relatives set forth in ARM 46.10.302 apply to the FAIM program. 
It is now necessary to amend ARM 46.18.112 to delete the cross 
reference to the AFDC rule and spell out the requirements 
contained in ARM 46.10.302. 

In ARM 46.18.113 pertaining to inclusion in the filing unit, 
minor changes in wording are being made simply for purposes of 
clarity. For example, subsection (1) currently provides that 
the parents of a minor child who live with the child and who 
meet all other requirements for eligibility must be included in 
the assistance unit. This subsection is being amended to state 
that citizenship is one of the factors of eligibility which 
must be met to be included in the filing unit. This does not 
represent a change in policy, as citizenship has always been a 
factor which was looked at in determining eligibility. This 
language has merely been added to make this requirement clear. 

Subsection (3) of ARM 46.18.113 currently provides that all 
persons under the age of 18 years who live with the minor child 
and are otherwise eligible must be included in the assistance 
unit. This is being amended to specify that persons under the 
age of 19 who are attending school full-time are also included 
in the assistance unit. Pursuant to the definition of the term 
dependent child contained in 53-4-201(2) (a) (ii), MCA, and in the 
federal regulations governing the old AFDC program, persons over 
the age of 18 but under 19 who are still in school have been 
eligible for cash assistance for many years. However, 
subsection (3) is now being amended to state specifically that 
these individuals over the age of 18 will be included in the 
assistance unit. This does not represent a change in policy but 
brings the rule into conformity with 53-4-201, MCA, and the 
policy already being applied. 

The amendment of ARM 46.18.114 pertaining to child support 
enforcement requirements is necessary to incorporate material 
which was in the AFDC child support rule now being repealed, ARM 
46.10.314, and was cross-referenced in ARM 46.18.114. The 
contents of ARM 46.18.114 as proposed to be amended differ from 
the policies set forth in ARM 46.10.314 in only two areas. The 
first area is in regard to the obligations of pregnant women. 
ARM 46.10, 314 (9) now provides that a pregnant woman is not 
required to cooperate with the Child Support Enforcement 
Division (CSED) prior to the birth of her child. ARM 46.18.114 
as amended will provide that a pregnant woman is required to 
provide information about the paternity of her unborn child 
prior to its birth. The Department has chosen this option, as 
opposed to the policy in the AFDC rule of not requiring a 
pregnant woman to cooperate with CSED in any way until her child 
is born, because the Department believes it will receive more 
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reliable information about paternity of the child when the 
mother first comes in to apply for assistance during her 
pregnancy. At this time CSED does not act on any of the 
information received from the mother about the child's paternity 
until after the birth of the child, however. 

The other way in which ARM 46.18.114 as amended is substantively 
different from ARM 46.10.314 is in regard to the consequences 
of a refusal to comply with CSED requirements. The federal 
regulations governing the AFDC program did not allow the states 
to disqualify the entire household when the parent refused 
without good cause to comply with CSED requirements. The AFDC 
regulations provided that assistance would be provided to all 
of the household members except the individual who failed or 
refused to comply. However, Title I, Section 103, of PRWORA 
requires the states to deny eligibility to the entire family if 
the parent refuses to assign child support rights. Pursuant to 
this provision of PRWORA, the Department will deny benefits to 
the entire household if the parent refuses to comply with CSED 
requirements. 

The amendment of ARM 46.18.118 and 46.18.119 pertaining to the 
treatment of resources and income in determining eligibility is 
necessary to incorporate material previously contained in the 
AFDC rules. The changes in the text of the rules do not reflect 
any changes in the Department's policy regarding income and 
resources. In both ARM 46.18.118 and 46.18.119, a provision has 
been added stating that the resources and income of sanctioned 
and disqualified members of the household will be counted in 
determining eligibility, even though the needs of sanctioned and 
disqualified persons are not included when determining benefit 
amount. Under TANF, the Department could theoretically exclude 
the income and resources of a sanctioned or disqualified 
household member, but has not opted to do so. If the sanctioned 
individual's income as well as that individual's needs were 
excluded in computing the household's monthly payment during the 
sanction period, the monthly payment would be reduced less than 
under the current policy. This would undermine the purpose of 
the sanction, which is to force the household to experience the 
negative consequences of a parent's failure to fulfill 
obligations. Thus, the Department has chosen to continue 
applying the same policy required in the old AFDC program and is 
adding this provision to ARM 46.18.118 and 46.18.119 to make 
clear how income and resources are treated in case of a 
sanction. 

Minor changes are being made to the wording of ARM 46.18.120 and 
46.18.121 pertaining to income disregards for purposes of style 
and clarity only. There is no change in the Department's policy 
regarding income disregards. 

ARM 46.18.122 pertaining to the assistance standards used to 

12-6/25/98 MAR Notice No. 37-99 



-1654-

determine eligibility and amount of cash assistance must be 
revised for several reasons. Currently the rule states that the 
AFDC assistance standards contained in ARM 46.10.403 are used in 
the FAIM Program. Since ARM 46.10.403 is being repealed, it is 
now necessary to set forth the tables of standards in the FAIM 
rules. In addition, the standards presently in the AFDC rule 
are being increased. House Bill 2 of the 55th Montana 
Legislature sets FAIM cash assistance payments for state fiscal 
years 1998 and 1990 at 40.5\ of the federal poverty indices for 
calendar year 1997 and 1998 published by the U.S. Office of 
Management and Budget (OMB) . The OMB publishes an updated 
poverty index annually in the spring. The standards used to 
determine cash payment amounts, known as the benefit standards, 
now must be revised to reflect increases in the recently 
published 1998 federal poverty index. Also, the gross income 
standards and net monthly income standards contained in ARM 
46.18.122 are based on the benefit standards and must be revised 
when the benefit standards change. 

The Department is not including in ARM 46.18.122 any shared 
shelter standards, although they are contained in the AFDC 
standards rule and were used in the FAIM Program in the past. 
Federal regulations governing the AFDC program allowed the 
states in determining need to take into consideration the fact 
that the assistance unit was sharing its place of residence with 
persons who were not part of the assistance unit. Several years 
ago, the Department implemented that option by adopting shared 
shelter standards which provided reduced cash assistance to 
households who shared their shelter obligations with 
nonhousehold members, as mandated by House Bill 2 for the 1995-
1996 biennium. At that time, the Legislature apparently 
believed that the such households would need less help from the 
Department to pay their rent or mortgage, presumably because the 
persons with whom they were living would help to pay the shelter 
cost. The Legislature anticipated that there would be 
considerable savings of General Fund dollars as a result of 
implementing this policy. 

However, after using the shared shelter standards for several 
years, the Department determined that sharing one's shelter 
obligation did not necessarily correlate with less need for 
assistance, nor did use of the lower shared shelter benefit 
standards result in a significant savings of General Fund 
dollars. Therefore, since the Legislature did not include the 
requirement to use shared shelter standards in House Bill 2 in 
1997, the Department is now opting to pay the same amounts to 
households which have a shelter obligation regardless of whether 
they share that shelter obligation with a nonhousehold member. 

Another option would be for the Department to develop a method 
of computing the amount of assistance that would take into 
consideration the actual amount each household pays for its 
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mortgage or rent, regardless of whether the household shares its 
shelter expenses with other nonhousehold members. Verifying the 
actual amount of the shelter expenses each month would be very 
burdensome for FAIM Coordinators, however, and for this reason 
such a method has never been used by the Department. 

Minor changes in ARM 46.18.124 regarding lump sum payments are 
being made to make it clear that this rule applies for purposes 
of cash assistance but not food stamp benefits. This is because 
the federal food stamp regulations mandate a different policy. 
The cross-reference to the AFDC rule ARM 46.10.508 in subsection 
(4) of the current rule is being amended to refer to the new 
FAIM rule on overpayments, [Rule III]. 

ARM 46.18.125 regarding excluded earned income is being amended 
to specify that work study earnings and Volunteers in Service to 
America (VISTA) payments are excluded. The Department has 
always excluded such payments pursuant to a federal AFDC 
regulation requiring their exclusion but is now spelling out the 
exclusion in its FAIM rule. Similarly, provisions are being 
added to ARM 46.18.126 relating to excluded unearned income to 
specify exclusions which were stated in the federal AFDC 
regulations. 

In ARM 46.18.129 pertaining to restrictions on assistance 
payments, subsection (1) is being amended to change the term 
assistance payments to monthly benefit payments, because the 
latter is the term more commonly used within FAIM. This term 
also makes it clear that the assistance payments referred to are 
the participants' monthly payments, as opposed to other kinds of 
assistance payments such as supportive service payments. Also, 
subsection (2) of ARM 46-18.129 currently states that payments 
to JSP participants may be made to the participant or to a 
protective payee or vendor. This is incorrect. The 
Department's automated information management system, The 
Economic Assistance Management System (TEAMS) , is not set up to 
issue vendor payments on behalf of JSP participants. 
Additionally, protective payees are not used in JSP cases, 
because protective payees are appointed for participants who 
fail to use their cash assistance payments to meet the needs of 
the minor children, and JSP participants do not receive cash 
assistance. Therefore, subsection (2) is being amended to 
provide that JSP payments are made directly to the participant. 

The amendment of ARM 46.18.130 is necessary to establish a time 
limit for requesting a one time employment-related payment. 
Currently the rule provides that a Pathways participant who is 
losing FAIM eligibility because of increased earnings from 
employment may be eligible for such a payment to pay for tools, 
clothing, transportation, or something else the participant 
needs to obtain or maintain employment. When the Department 
implemented employment-related payments in FAIM, it was intended 
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that these payments would be provided when the participant first 
lost eligibility due to income from employment, as this was 
believed to be the time the household would have the greatest 
need for such assistance. 

However, the rule fails to require that requests for these 
payments be made within a specified period of time after 
eligibility ends. In reviewing the FAIM rules the Department 
noted that ARM 46.18.130 does not state the policy it had 
intended to implement, namely that of assisting the participant 
in the period immediately after eligibility was lost. 
Therefore, ARM 46 .18.130 is being amended to state that the 
participant must request the payment within 10 calendar days 
after the last day of the last month of eligibility. The 
Department considers this a reasonable length of time for a 
former participant to identify a need for a one time payment and 
make a request. 

ARM 46.18.130 is further being amended to clarify when the 
period of ineligibility due to receipt of a one time employment­
related payment begins; to specify that such payments can be 
made to pay for relocation expenses to another county or state; 
and to clarify that payments to be used for a down payment on 
the purchase of a vehicle will be made only if the participant 
has sufficient income to keep up the monthly payments in the 
future. The policy has always been for the period of 
ineligibility to begin the month after the month in which the 
participant last received an assistance payment, rather than the 
month after the one time payment was received. In some cases, 
depending on the time of the month when the one time payment is 
approved, there is not sufficient time to give the required ten 
days advance notice to close the assistance case at the end of 
the month when the payment is received. The participant thus 
may receive a monthly cash assistance payment for one month 
after the one time payment is received. It would not make sense 
to count a month when the participant was receiving a monthly 
cash assistance payment as one of the months of ineligibility. 

A provision allowing one time payments to be made for relocation 
expenses is being added to ARM 46.18.130 because the Department 
has determined that it is sometimes necessary for participants 
to move to another locale in order to obtain employment and 
become self-supporting. Participants may not have enough funds 
to pay the expenses of moving to a new place where better jobs 
may be available, however. Therefore, the Department by 
providing one time payments for this purpose may help some 
participants become self-supporting. 

A provision specifying that a one time payment may be used for 
a down payment on a vehicle only if the participant has the 
ability to make the monthly payments is necessary to ensure that 
participants do not purchase vehicles which they will ultimately 
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lose because of their inability to make the monthly payments. 
Since a participant is ineligible for cash assistance for a 
prescribed period of time due to the one time payment, the 
participant will be in a very difficult position if the vehicle 
is repossessed during the ineligibility period because the 
participant can't make the monthly payments, leaving the 
participant with no way to get to work. The participant will not 
have cash assistance to fall back on if the participant's job is 
lost because of lack of transportation. Additionally, it is 
also not a good use of the Department's limited resources to use 
its funds for down payments on vehicles which are likely to be 
repossessed. 

Subsection (1) (a) of ARM 46 .18.133 pertaining to the family 
investment agreement (FIA) is being amended to clarify that only 
Pathways and CSP participants must have a FlA. JSP participants 
do not have FIAs, because 53-4-606(2), MCA, provides that 
recipients of assistance in JSP are not required to enter into 
a FIA, presumably because they are not receiving cash assistance 
as Pathways and CSP participants are. However, the current rule 
does not state that a FIA is not required for JSP participants. 
Thus the rule is being amended to conform to 53-4-606, MCA, and 
the policy which is already being applied in regard to FIAs. 

Also, subsection (2) is being added to ARM 46.12.133 to provide 
that a failure to enter into a FIA, as opposed to a failure to 
comply with requirements of a FIA which has already been signed, 
results in the ineligibility of the entire assistance unit. 
This policy is based on the language of 53-4-606, MCA, which 
states that entering into a FIA is a condition of eligibility 
for assistance. Since entering into a FIA is a prerequisite for 
eligibility, like meeting income, resource, or other eligibility 
requirements, the entire household is ineligible for assistance 
if a FIA is not signed. Additionally, other minor changes in 
language are also being made in ARM 46.18.133 which do not 
represent changes in policy. 

A substantive change is being made to the FAIM rule on sanctions 
for failure to comply with FIA requirements, ARM 46.18.134, in 
regard to the consequences of a sanction. The rule currently 
provides that when a sanction is imposed, the family's cash 
assistance payment is reduced. It further states that the 
sanctioned individual will also lose Medicaid coverage during 
the penalty period if the failure to comply which was the basis 
for the sanction involved child support enforcement, quality 
control, or third party liability requirements. This policy, 
whereby Medicaid coverage is terminated along with cash 
assistance in some cases when a sanction is imposed but not in 
others, was based on language in regulations governing the old 
AFDC program. 

In the AFDC program, the JOBS regulations stated that the needs 
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of a sanctioned individual would not be taken into account in 
determining the family's assistance payment, but the regulations 
did not state that the sanctioned person's Medicaid coverage 
would also be terminated. However, the regulations did 
specifically require the termination of Medicaid coverage as 
well as cash assistance for an individual who refused to comply 
with child support enforcement, quality control, or third party 
liability requirements. Subsequently the Department determined 
that Medicaid coverage must be terminated for a sanctioned 
individual, regardless of what the failure to comply consisted 
of, because eligibility for medical assistance in FAIM is tied 
to and dependent upon eligibility for cash assistance. 
Additionally, PRWORA, Title I, Section 103, specifically states 
that Medicaid coverage as well as cash assistance can be 
terminated when an individual fails to comply with employment 
and training requirements. Therefore the rule is being amended 
to state that both cash assistance and medical coverage for the 
sanctioned individual are lost when a sanction is imposed. 

The rule on sanctions is also being amended to state that a 
sanction is imposed only if the failure to comply occurred 
without good cause as defined in (Rule IV) . The Department has 
always taken into consideration the reasons for a failure to 
comply when determining if a sanction must be imposed, but the 
current rule does not specifically mention good cause. Thus, 
the addition of this language regarding good cause does not 
represent a change in policy. 

5. The repeal of rules 46.10.101 through 46.10.306 and 
46.10.314 through 46.10.847 will take effect on October 1, 1998. 
These rules pertain to the former Aid to Families with Dependent 
Children (AFDC) program and are still the basis for determining 
eligibility for foster care assistance under Title IV-E of the 
federal Social Security Act. Therefore, the repeal of these 
rules is being delayed until new foster care ,rules incorporating 
the material in the AFDC rules can be adopted. 

6. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
July 28, 1998. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 
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7. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer D1rector, Public Healt 
Human Services 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.3001 
through 46.12.3003, 
46.12.3201, 46.12.3206, 
46.12.3401 through 
46.12.3404, 46.12.3801, 
46.12.3803 through 46.12.3805 
and 46.12.3808 pertaining to 
medicaid eligibility 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

TO: All Interested Persona 

1. On July 20, 1998, at 4:00p.m., a public hearing will 
be held by MetNet in the Lower Level Auditorium of the 
Department of Public Health and Human Services Building, 111 N. 
Sanders, Helena, Montana; Special Ed. Building, Room 162, 1500 
North 30th Street, Montana State University at Billings, 
Billings,Montana; Burns Center Room 126, EPS Building South 7th 
& Grant, Montana State University, Bozeman, Montana; ELCB, Room 
231, 1300 West Park Street, Montana Tech, Butte, Montana; Room 
147, 2100 16th Avenue South, Great Falla College of Technology 
of MSU, Great Falla, Montana; and Gallagher Building, Room 104, 
Corner of Arthur and Eddy, University of Montana, Missoula, 
Montana, to consider the proposed amendment of rules 46.12.3001 
-46.12.3003,46.12.3201, 46.12.3206,46.12.3401-46.12.3404,46.12.3801, 
46.12.3803 through 46.12.3805 and 46.12.3808 pertaining to 
medicaid eligibility. This hearing will be held concurrently 
with the hearing aa proposed pertaining to Families Achieving 
Independence in Montana (FAIM) in MAR Notice Numbers 37-99 and 
37-101 in this issue of the Montana Administrative Register. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persona with disabilities who 
wish to participate in this public · hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
July 13, 1998, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be amended provide as 
follows. Matter to be added ia underlined. Matter to be 
deleted is interlined. 

46.12.3001 APPLICATION (1) and (2) (a) remain the same. 
(i) on the form and in the manner prescribed by the 
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department of seeial aftd ~ehabili~atieft public health and human 
services; and 

(ii) at the office of the ee~;~ftty ~··elta~e depa~tlfteftt ~ 
assistance in the county in which the person presently resides, 
except that institutionalized individuals may make application 
with the county in which the institution is located. 

(3) through (4) (a) remain the same. 
(i) aid te falftilies ~ith depeftdeftt ehildFeft [AFDC) fA!M 

financial assistance; 
(4) Cal (ii) through (6) (c) (iii) remain the same 
[Ei) F~;tFtheF, ~;tftde~ 42 CFR 435,919 aftd 53 2 2911 ltCA, if aft 

applieaftt eaftftet ~eeall his 66N1 er has ftet beeft iss~;~ed efte, aftd 
wishes te see~;~~e efte, the departlfteftt '1ill. 

[i) assist ~he applieaftt ia eelftpletiftg aft applieatieft 
feF a 66N1 

[ i i l ebtaift e..,ideftee ~eEJ~;~iFed ~;tftde~ seeial see~;~rit) 
adlftiaistFatiea Fe~latiefts te establish the age, the ei~ieeaship 
er aliea stat~;~s, aftd the tF~;~e idefttity ef the applieaat, aad 

[iii) eitheF sefta the appliea~ieft te the SSA er 1 if there 
is e'liEieaee that the applieaat has pFe'lie~;~ely beea ise~:~ea a 66N 1 
Fef!:~:test that the SSA ..-eFify the ftl:llftbe~. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-132 and 53-6-133, MCA 

46.12. 3002 DETERMINATION OF ELIGIBILITY (1) through 
(2) (c) (ii) remain the same. 

(3) Determinatione of disability will be made in 
accordance with the requirements applicable to disability 
determinations under the Supplemental Security Income Program 
specified in 20 CFR, Part 416, Subpart I (1993). The department 
hereby adopts and incorporates by reference 20 CFR, Part 416, 
Subpart I (1993) . A copy of these federal regulations may be 
obtained from the Department of Seeial aaEl Rehabilitatieft Public 
Health and Human Services, P.O. Box 4210, 111 N. Sanders, 
Helena, ·Montana 59604-4210. 

(4) through (7) (b) remain the same. 
(c) For coverage of parents and children whose eligibility 

is related to the aid te falftiliee with ElepeftEleat ehilarea FAIM 
financial assistance program, eligibility is granted for the 
month if all eligibility criteria are met aft} tilfte Ei~:tFiag the 
~ on the date of application and first day of subsequent 
month. 

(7) (d) through (e) remain the same. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-131, 53-6-132 and 53-6-133, MCA 

46,12. 3003 REDETERMINATION OF ELIGIBILITY 
(1) (a) (ii) remain the same. 

(1) through 

(iii) at least every 6 months if the client is 
categorically eligible related to AFB€ ,.F""A'*I.!:JML-_f~in!.!a>!.nillic.=.i.ea.=-1 
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assistance; or 
(1) (a) (iv) through (3) remain the same. 

AUTH: 
IMP: 

Sec. 53-6-113, MCA 
Sec. 53-6-142, MCA 

46.12.3201 CITIZENSHIP AND ALIENAGE (1) and (1) (a) remain 
the same. 

(b) aft a qualified alien as defined in [Rule II on MAR 
Notice No. 37-991 lawfully admitted for permanent residence or 
who entered the U.S. after August 22. 1996. otherwise 
permanently residing in the United States Ynder eeler ef law, 
including any alien who is lawfully present in the United States 
under authority of sections 203 (a) (7) or 212 (d) (5) of the 
Immigration and Nationality Act. 

(c) a non-citizen legal alien living in the U.S. prior to 
August 23. 1996. 

AUTH: 
IMP: 

Sec. 53-6-113, MCA 
Sec. 53-6-131, MCA 

46.12.3206 ASSIGNMENT OF RIGHTS TO BENEFITS. COOPERATION 
WITH ~LD SUPPQRI ENFORCEMENJ REQUIREMENTS (1) 9efte!&l !~le. 

As a condition of eligibility for medicaid, each 
legally able applicant and recipient must assign his rights to 
medical support or other third party payments to the department 
and must cooperate with the department in obtaining medical 
support or payments. except as provided in (4) (a) 
through !41 (e). 

(2) through (3) (c) remain the same. 
(i) With respect to establishing paternity of a child 

born out of wedlock or obtaining medical care support and 
payments for a child for whom the individual can legally assign 
rights, good cause is as defined in ARM 46.19.314(2) 46.18.114. 

(ii) With respect to obtaining medical care support and 
payments for an individual in any case not covered by (3) (c) 
(i), the department will waive cooperation if the department 
determines that cooperation is against the best interests of the 
individual or other person to whom medicaid is being furnished, 
because it is anticipated that cooperation will result in 
reprisal against, and cause physical or emotional harm to, the 
individual or other person. 

(d) The procedure for waiving cooperation is as provided 
in ARM 46.19.314(3) 1 (4) 1 (5), afld (6) 46.18.114. 

(4) Benial er ~erMiflatiefl ef eli~iailit,. 
(a) Bli§'ibility fel!' MeEiieaid ~dll ae deRiea er ~erMiflatea 

fer &flY applie&flt er reeipieflt .,,be ref~:~ses ~.itbeyt §'Sea eaYse toe 
eeeper&te. 

(e) l!e•.Je•.-er 1 MeEiieaia will l:!e pre., idea te afty iftai..-iaYal 
wbe otettld etherwise ae eli~ible fel!' ffiedie&ia att~ fel!' the 
l!'ef~:~sal 1 ay a pel!'BBft ••JAB ASs le~ally assi~flea hie l!'i~Ats ~:~Rael!' 
this rttle 1 te eeeperate as l!'e~ttil!'ea by this l!'l:lle. 
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(4) Individuals rece1v1ng medical assistance only in any 
of the following coverage groups are not reguired to assign 
their rights to medical support or cooperate with the child 
support enforcement division in establishing paternity and 
obtaining medical support: 

!al automatic newborn assistance; 
!bl poverty level child assistance; 
!cl poverty level pregnant woman assistance; 
!dl poverty six child assistance; and 
!el Ribicoff child assistance. 
(5) Medicaid eligibility will be denied or terminated for 

any applicant or recipient who fails or refuses without good 
cause to comply with the requirements of this rule regarding 
assignment of rights and/or cooperation in establishing 
paternity and obtaining support. 

!al However. medicaid will be provided to a minor child or 
other individual who cannot legally assign rights or cooperate. 
if that individual is otherwise eligible. despite the failure or 
refusal of the caretaker relative or any other individual to 
comply with the requirements of this rule. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-612, 53-2-613 and 53-6-131, MCA 

46.12.3401 GROUPS COVERED. NON-INSTITUTIONALIZED AfOO 
FAIM FINANCIAL ASSISTANCE RELATED fAMILIES AND 
CHILDREN (1) Medicaid will be provided to: 

(a) individuals reeeh•ia!J .•,poe iaehtEiiR!J iaEiiviEI~;~;als 
participating in the pathways or community services programs of 
the FAIM project; 

(i) An individual is reeeioift!J AFDC participating if his 
needs are included in determining the A¥0€ grant amount. 

(b) individuals deemed to be receiving AFBC cash 
assistance. This coverage is limited to: 

( i) those individuals who are not receiving aa .•,Foe 
eheeff cash assistance solely because the check amount is less 
than $10; 

( ii) flartieipaats ia a ~Jerlt Sl:lflflleffleatatiea pra!J:!'alll ~;~;aEie:r 
Title IV A ef the Seeial See~:~:rity Aet aaEI aay ehilEI e:r :relative 
ef s~:~efi iaEiiviEI~;~;al (e:t' ethe:t' iaaiviat~al livia!J ia the sa111e 
fie~:~sefielEI as s~;~;eh iadh•ia~;~;als) 11fie we~:~la be eli!Jiele fs:r AFDC if 
tfie:re '•le:re as · .. erlt Sl:lflfllell!eatatiea fl:t'S!J!'SIR, 

(iii) iaEih•iEI~;~;als '•these AFDC is te:r111iaateEI El~;~;e te 
eelleetiea e:r iae:reaseEI eelleetiea ef efiila Sl:lflflS:!'t, These 
iaai\ia~;~;als will eeatiatle te reeeive 111eaieaiEI fer 4 !Reatfis, 

(iv) iaEiivid~;~;als ~~hese AFQC is te:!'!Riaatea beea~;~;ee ef lese 
ef the $39 aad l/3 aisre!Jara at the ead sf 4 111aatfis er the $39 
Eiisre!JarEI at the ead ef B ll!eatfis. These iaEiiviEI~;~;als "•Jill 
eeatia~;~;e te :reeeiYe 111eEiieaid l;lfl te li! meatfis, aaEI 

+Y+liil individuals under age ~ 19 who currently reside 
in Montana and are receiving foster care or adoption assistance 
under Title IV-E of the Social Security Act, whether or not such 
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assistance originated in Montana. Eligibility requirements for 
Title IV-E foster care and adoption assistance are found in ARM 
46.10.307; and 

f¥!+Jii1l individuals ~eeeiwiag aseiseeaee as ~areiei~aaes 
who choose medicaid as a benefit of the FAIM job su~~lemeatatiea 
supplement program. 

(e) iadi d:euals ··~heee AFElG is ee~miaated eeeause ef 
iaereasea iaeeme e~ heu~s frem em~leymeat 1 er eeeause ef 
termiaatiea ef .-.FoG as speeified ia (1) (13) (iv) ef this rule. 
These iaaiviauals will eeatiaue te reeeive medieaid u~ te 12 
meaehs, ~re•o"iaiag. 

(i) the heusehela reeeioea aa AFOG graRt ia at least 3 af 
ehe 6 maRtha prier te the meRth the he~sehela eeeame iReligiele, 
&Ad 

( ii) a memeer ef the l!eusel!ela eeatiRues te werlr SH£iRg 
the 12 meRtl!s. 

(A) Tl!ie 12 meRtl! periea sf eeatiRuea meaieaia eevera!e 
eegias the meREI! felle,~iRg the date ef A!"ElG elesure 1 er 1 if AFDC 
eligibility eRda prier te the meeth ef elesure 1 \:itl! tl!e first 
meath ia ~ohieh 1\FBG .. as en•eaeeusl) paid. 

(B) The traasitieaal medieal assistaaee is aet availaele 
ee aay faMily whe ~eeeived .•.FOG eeeause ef fraHa EiuriR! tl!e last 
6 IRBflths prier te the eegiflRiHg sf the traAsitieeal ~eried. 

+d+Jgl individuals who have been receiving assistance in 
the FAIM project and whose assistance is terminated because of 
earned and/or unearned income or because of the cessation of 
some limited benefits. These individuals may continue to 
receive medicaid for up to 12 additional months, providing: 

!il a member of the household continues to work during the 
12 months: 

44+liil they received or are deemed to have received 1\FPG 
cash assistance in the FAIM project for at least 1 month 
immediately prior to the month they became ineligible for FAIM 
assistance; and 

+H+.il.ill during the second 6 months of the 12-month 
period, their combined earned and unearned income does not 
exceed 185\ of the federal poverty guidelines. 

~JQl individuals under age 19 who would be eligible for 
1\FElG cash assistance. if ·they met the sel!eel atteRaaaee 
re!fUiremeats ··~hieh are feuae ia A.'lf' 46.19. 391 are full-time 
students in a secondary school or an equivalent program; 

(f) iaai'liduals whe ~:auld ee eligible fer AFBEl eMeept fer 
failure te meet the deBS ~artieipatiea re!fUiremeats feuad ia A.~ 
46.19.991 tl!reugh 46.19.847, 

+!}~ a pregnant woman whose pregnancy has been verified 
and whose family income and resources meet the requirements 
listed in ARM 46.19.493 aae 46.19.496 46,18.118 and 46.18.122; 

(i) The unborn child shall be considered an additional 
member of the assistance unit for purposes of determining 
eligibility. 

+Arltl a pregnant woman whose pregnancy has been verified, 
whose family income does not exceed 133\ of the federal poverty 
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guidelines and whose countable resources do not exceed $3,000; 
this coverage group is known as "poverty level pregnant woman": 

(i) The unborn child shall be considered an additional 
member of the assistance unit for purposes of determining 
eligibility. 

(ii) Newborn children are continuously eligible through 
the month of their first birthday, provided they continue to 
reside with their mother and she would continue ~ eligible 
for assistance if she were still pregnant; this coverage group 
is known as "automatic newborn assistance"; 

+i+lsl a pregnant woman during a period of presumptive 
eligibility; 

(i) Presumptive eligibility is established by submission 
of an application by the applicant on the form specified by the 
department, to a qualified presumptive eligibility provider, 
verification of pregnancy and a determination by the qualified 
presumptive eligibility provider that applicant's household 
income and resources aeee gg not exceed the income and resource 
standards specified in (1)+fl+ lfl. 

(1) (i) (i) (A) through (1) (i) (ii) remain the same, but are 
renumbered (1) (g) (i) (A) through (1) (g) (ii). 

+ttlhl a pregnant woman who becomes ineligible fe~ AFee, 
~ 1Qx medicaid due solely to increased income and whose 
countable resources do not exceed $3,000 and whose pregnancy is 
disclosed to the department and verified prior to closure of 
AFBG 1 SSI er medicaid; 

( i) Eligibility shall be continuous without lapse in 
medicaid eligibility from the prior AFBG, SSI e~ medicaid 
eligibility and shall terminate on the last day of the month in 
which the sixtieth postpartum day occurs. 

(ii) During a period of eligibility under Jll(h), a 
pregnant woman is limited to services covered under the Montana 
medicaid program related to pregnancy and conditions which may 
complicate pregnancy, including prenatal care, delivery, 
postpartum and family planning services. 

~lil a child born on or after October 1, 1983, who has 
attained age 6 but has not yet reached the age 19, whose family 
income does not exceed lOOt of the federal poverty guidelines 
and whose countable resources do not exceed $3,000; this 
coverage group is known as "poverty six child": 

~lil a child through the month of the sixth birthday 
whose family income does not exceed 133\ of the federal poverty 
guidelines and whose countable resources do not exceed $3,000; 
this group is known as "poverty level child": 

+mTlkl individuals under the age of 21 who are receiving 
foster care or subsidized adoption payments through child 
welfare services; 

(i) These individuals must have full or partial financial 
responsibility assumed by public agencies and must have been 
placed in foster homes, private institutions or private homes by 
a non-profit agency . 

.fft+ lll a child of a minor custodial parent when the 
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custodial parent is living in the child's grandparent's home and 
the grandparent's income is the sole reason rendering the child 
ineligible for A¥9e FAIM financial assistance; 

~lml needy caretaker relatives as defined in ARM 
46.19.39~ 46.18.103 who have in their care an individual under 
age 19 who is eligible for medicaid; and 

~lnl individuals who would be eligible for, but are not 
receiving, AFae cash assistance. 

(o) a child born on or after October 1. 1983. through the 
child's 19th birthday. who lives in a household whose income and 
resources do not exceed the medically needy income and resource 
standards specified in ARM 46.12.3803 through 46.12.3805. 
regardless of whether the child lives with a parent or specified 
caretaker relative as defined in ARM 46.18.103; this coverage 
group js known as "Ribicoff child"; 

(2) through (3) (c) remain the same. 
(4) Medicaid may be provided for up to 3 months prior to 

the date of application for individuals listed in (1) (a), 
(1)U:d!il, !1l!el!viil, (1), (e), (f), l'!l. (j), (!£), !1), (ml 
aRe (R) (ll (al. (1) (bl (il. (ll (bl (iil. (1) (d), {1) {e), (1l (h), 
(1) (j), (1) (il, (1) (kl and (1) !ll if all financial and non­
financial eligibility criteria are met the first day of the 
IDQntb for frRY ~ of those months. FeE iAai\ia~ale listea ia 
(1) (~) aRe (k) retreaetive eli~ieility eaaaet ee~ift ~rier te 
Jttly 1, 1989. 

AUTH: 
IMP: 

Sec. 53-4-212 and 53-4-113, MCA 
Sec. 53-6-101, 53-6-131, 53-6-134 and 
53-4-231, MCA 

46.12.3402 NON-FINANCIAL REQUIREMENTS. NON-
I~TfffiiO~I~ = FAJM FINANCIAL AS~ RELA?r~ F#HhlESAND OOLDBEN (1) Individualee for F 
financjal assistance reeei•,iR~ AFQG, iaelttaift~ these aeemea te 
be reeei•,iR~ J\.FQQ 1 are presumed to have met the non-financial 
requirements of the medicaid program. 

(~) Fer iaaiviettals aRe families ttaaer the heaeift!J 
families with ae~eaeeftt ehilerea ·,che are aet reeeiviag AFBC, the 
AFQG ABA fiaaAeial rel!ttiremeftte whieh are set ferth ia PdU! 
46.19.391 threttgh 46.19.314 afta ift ARM 46.19.329 aAe 46.19.321 
•,.·ill be ~see te aetermifte whetheE. 

(a) aa iaei·dattal ~ftaer age 19 is a ee~eaeeat ehila 
eeeattse he is Ele~rivea sf ~aEefttal ettp~ert er eare1 

(e) aR iAEliviEittal is aR eligible Member sf a faMily with 
a ae~eaaeat ehila. 

(e) Netwithstaaaiag the aeeve aaa iA aeeereaaee ·,.•ith Am! 
46 .1~. 3491 (:!) (b) aae (a), the seheel atteAeaaee rel!ttiremeat 
fe~na ia Affi4 46 .19. 391 aaa the WHI ~artiei~atiea rel!~il'eMeats 
fStlftB ifl A~! 46.19,398 thl'Sttgh 46.19.313 as RSt a~~ly te this 
ee.erage gl!'ettp. 

~121 For individuals under ~ ~ who are not eligible 
for foster care or adoption assistance under Title IV-E or do 
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not qualify as dependent children, the nonfinancial requirements 
for medicaid under this subchapter are as provided in ARM 
46.12.3401(3). 

AUfH: 

IMP: 

Sec. 53-4-211, 53-4-212, 53-4-231 and 
53-6-113, MCA 
Sec. 53-4-211, 53-4-212 and 53-6-131, MeA 

46.12,3403 FINAHCIAL REQUIREMENTS. NON-
INS1ti~IO~I~ ~ FAIM FI~~AL AS~ISTAN~E RE~ED 
FAM!LIE§ ANQ OJILPREN (1) In TvJ: uals e igibl foriM 
financial assistance ~eeeiving AFBG, inelltliing l;hese Eiee111eel l;s 
be reeeioin! AFBG 1 are presumed to have met all the financial 
requirements for medicaid eligibility. 

(I!} Fer ineliviaHals ana fa111il iee HHiier !;he heaaing 
fa111ilies ·,.•il;h elepenaenl; ehilaFen whe aFe eel; Feeeiving •">FBG 1 !;he 
AFBG fiftaneial re!flliFelllenl;e • .. •hieh aFe eel; ferl;h in .~ .. 'lJ4 
46.19.491; 46.19.491!; 46.19.493, 46.19.496 ana 46.19.595 l;ft!"BH!Jft 
4 6 • 1 a • 514 wi 11 be us eel l;e ael;e!"'lline ·.chel;her. 

(a} l;h:e aseiel;anee HnH is eli!ii:lle wil;h reepeel; l;e 
:reseu!"eea, 

(bl £he aesis£anee Hnil; is eli!ii:lle wi£h respeel; l;e !JFBBB 
ana nel; inee111e ana ~d£h reafjee£ t;e £he aflfllieable beftefi£ 
s£aftaaras. 

+er~ Notwithstanding the above and in accordance with 
ARM 46. 12. 3401-fet-ill anEi (f) , for purposes of this coverage 
group: 
~~ the increase in OASDI benefits on July 1, 1972 will 

be excluded from unearned income; and 
~lQl ineligibility for A¥98 FAIM financial assistance 

on the basis of the gross monthly income test found in ARM 
46.19.491! anEi 46.19.493 46.18.122 will not preclude continued 
medicaid coverage under ARM 46.12.3401+ftllll£l. 

(3) For individuals under ~ 1i who are not eligible for 
foster care or adoption assistance under Title IV-E or do not 
qualify as dependent children, the AFBe fAIM financial 
requirements which are set forth in ARM 46.19.491 £hreHgh 496 
afta 46.19.595 l;hreHgh 514 46.18.118 through 46.18.122 will be 
used to determine whether: 

(3) (a) through (4) remain the same. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-4-231 and 53-6-131, MCA 

46.12.3404 THREE MONTH RETROACTIVE COVEBAGE. NON-
I~Tti~I~LI~~D ~ FAI~ Ff~~CIAL ASSIST8NCE RELAIED 
FAMILIES AND CHILDR~(1) an (1 a: remain the same. 

(b) they are determined eligible for medicaid on the first 
day of the month in the month or months medical services were 
received. 

(1) (c) through (2) (c) remain the same. 

12-6/25/98 MAR Notice No. 37-100 



AUTH: 
IMP: 

-1668-

Sec. 53-6-113, MCA 
Sec. 53-6-131, MCA 

46.12.3801 INDIVIDUALS COVERED. NON-INSTITUTIONALIZED 
MEDICALLY NEEDY (1) Medicaid under this subchapter will be 
provided to the following individuals who would be receiving 
AF9e FAIM financial assistance if their income e£ £eseH£eee had 
not exceeded the ~ income standards found in ARM 46.19.493 
46.18.122 e£ £eseH£ee staHEia£a feHHa iH ARI4 46.19.496 provided 
they are also eligible under ARM 46.12.3802 through 46.12.3805: 

(1) (a) and (1) {b) remain the same. 
{c) a child born on or after October 1, 1983, through the 

month of their 19th birthday whose family income and resources 
meet the requirements listed in ARM 46.12.3803 and 46.1~.3895 

46.18.118; 
(a) iHEiL iaHals .. fie fa ilea te meet JOBS £eEf1Ji£emeHts feHHEi 

iH ARP4 46.19.8951 
fe+lQl individuals under age ~ 19 who are ineligible for 

medicaid under ARM 46.12.3401; and 
~~ individuals in aR AFQQ a FAIM financial assistance 

lump sum period of ineligibility. 
{2) This group does not include individuals whose ~ 

cash assistance is terminated solely because of increased income 
from employment and who, under ARM 46.12.3401, are receiving 
continued medicaid coverage. However, this group may be 
eligible when the medicaid coverage terminates. 

(3) through {4) (b) remain the same. 

AUTH: 
IMP: 

Sec. 53-6-113, MCA 
Sec. 53-6-131, MCA 

46.12.3803 MEDICALLY NEEDY INCOME STANDARDS 
eligible for medically needy assistance, SSI and 
financial assistance related institutionalized 
institutionalized recipients must meet: 

(1) (a) through (3) (b) remain the same. 

MEDICALLY NEEDY INCOME LEVELS 
FOR SSI and A¥9e FAIM FINANCIAL ASSISTANCE 

RELATED INDIVIDUALS AND FAMILIES 
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Family Size 

AUTH: 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

Sec. 53-6-113, MCA 

one Month 
Net Income 

Level 

~ .ill 
~ .ill 
#+ .211 
s.i!-+ ~ 
as &..2.Q 
~ 1.i! 
~ ill 
~ .ll.ll 
~ llQ 
~ l....Qll 
~ !......M.i 
~ L..lQJ. 
~ .l.....l.iQ 
~ .L...l.ll 
~ 1.206 
~ .L...U.i 

IMP: Sec. 53-6-101, 53-6-131 and 53-6-141, MCA 

46 .12. 3804 INCOME ELIGIBILITY. NON-INSTITUIIONALIZED 
MEDICALLY NEEDY (1) remains the same. 

(a) For groups covered under ARM 46.12.3801, monthly 
countable income will be determined using the AFBG fAlM income 
requirements, in particular those with respect to prospective 
budgeting and earned income disregards, set forth in ARM 
46.19.491, thrsi:I!Jh 46.19.494, aHa A.~• 46.19.595 thret!!Jh 
46.19.514 46.18.120. 

(i) In the case of individuals whose income must be 
deemed when determining eligibility, the MOO FAIM financial 
assistance income requirements contained in ARM 46.19. 512 (21 
46.18.119 will be used. 

(1) (a) (ii) remains the same. 
(iii) To determine the income for the efte J.ll month 

prospective period, individuals or families who, ~:~aEier ARM 
46.19.493(31 ynger ARM 46.18.124, are ineligible for MOO EBJM 
financial assistance due to the receipt of a lump sum payment, 
aft a~e1:1at eq~:~al te the AFBG aet ~eathly iaee~e staaEiara fer the 
fa~ily she will ee il!lflt~tea te the iaai·1ia~:~al er fa~ily aaa 
aaEiea te ether iHee~e eJEf!!eeteEi Ei~:~riflljf the ~sflth te arrive at the 
tetal ee~:~Htaele inee~e use ARM 46.18.122. 

(1) (b) through (3) (a) (i) (A) remain the same. 
(I) eligible or ineligible individuals who are considered 

members of the household for MOO FAIM financial assistance 
related medicaid; or 

(3) (a) (i) (A) (II) through (3) (b) (i) remain the same. 
(A) eligible or ineligible individuals who are considered 

members of the household for Al"BG FAIM financial assistance 
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related medicaid; or 
(3) (b) (i) (B) through (6) remain the same. 

AUTH: Sec. 53-2-201, 53-4-212, 53-6-113 and 
53-6-402, MCA 

IMP: Sec. 53-2-201, 53-4-231, 53-6-101, 53-6-131 
and 53-6-402, MCA 

46.12.3805 RESQURCE STANDARDS. NON-INSTITUTIONALIZED 
MEDICALLY NEEDY (1) through (3) remain the same. 

(a) FAIM financial assistance related AFDC relates 
individuals and families will have resources evaluated according 
to ARM 46.19.496 46.18.118. The value of the resources must not 
exceed the resource limit under (1) as of the date of 
application to be eligible for any part of the month. 

(3) (b) and (41 remain the same. 

AUTH: 
IMP: 

Sec. 53-2-201, 53-6-113 and 53-6-402, MCA 
sec. 53-2-201, 53-6-101, 53-6-131 and 
53-6-402, MCA 

46,12.3808 THREE MONTH RETROACTIVE COVERAGE. NON-
INSTITUTIONALIZED MEDICALLY NEEDY (1) through (2) (a) remain 
the same. 

(b) resource criteria of ARM 46.12.3805 as of the first day 
of the month; and 

(2) (c) and (3) remain the same. 

AUTH: 
IMP: 

Sec. 53-6-113, MCA 
Sec. 53-6-131, MCA 

3. Families Achieving Independence in Montana (FAIM) 
provides financial and other types of assistance to low-income 
families to help them become self-supporting. Benefits 
available in FAIM Financial Assistance include cash assistance 
to pay for necessities such as shelter and clothing, medical 
assistance, dependent care assistance, and also employment 
counseling and training, assistance to complete educational 
goals, and other activities to eliminate barriers to self 
sufficiency. FAIM participants may also be eligible for food 
stamps. FAIM is administered by the Department of Public Health 
and Human Services (the Department) under federal waivers 
granted pursuant to section 1115 of the Social Security Act, 42 
USC 1315. These waivers of certain provisions of the federal 
statutes governing Medicaid, Food Stamps, and Temporary 
Assistance for Needy Families cash assistance, enable the 
Department to use new approaches to help families be self­
supporting. 

FAIM Financial Assistance consists of three separate programs, 
namely the Pathways program, the Community services Program 
(CSP), and the Job Supplement Program (JSP) . The JSP provides 
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an alternative to cash assistance by offering eligible families 
dependent care assistance, medical assistance, and one time 
employment-related payments. Families can receive monthly cash 
assistance and non-financial assistance such as employment 
counseling and training in the Pathways program for a total of 
24 months. Families who still need cash assistance after 24 
months in Pathways may continue to receive cash benefits in the 
CSP for an additional period, which in most cases cannot exceed 
36 months, if adults in the household perform community service 
work. Pathways and CSP participants may also receive medical 
assistance and/or food stamps. Receipt of medical assistance 
and food stamps is not time-limited. 

The proposed changes to the Department • s Medicaid rules are 
necessary primarily to reflect changes brought about by the 
passage of the federal Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 (PRWORA), PL 104-193. 
PRWORA eliminated the longstanding Aid to Families with 
dependent Children (AFDC) program and replaced it with block 
grant funding for state cash assistance programs known as 
Temporary Assistance to Needy Families (TANF) . 

Because the AFDC program no longer exists after PRWORA, the 
Department is repealing most of its AFDC rules in ARM Title 46, 
Chapter 10. (The Department is not repealing all of the AFDC 
rules at this time because certain AFDC rules relating to 
children in foster care need to be kept in place until new 
foster care rules are adopted. The Department anticipates 
adopting new foster care rules in the near future.) Thus, a 
number of Medicaid rules are being amended to replace references 
to the ~DC program with references to FAIM or cash assistance. 

In several rules, references to the Department of Social and 
Rehabilitation Services are being changed to the Department of 
Public Health and Human Services, which now administers the 
Montana Medicaid Program. The Department of Social and 
Rehabilitation Services was merged into the newly created 
Department of Public Health and Human Services in 1995. Other 
changes in terminology which do not affect the substance of the 
rules are also being made, such as changing "county welfare 
department" to "office of public assistance". 

ARM 46.12.3001, 46.12.3002, 46.12.3003, 46.12.3401, 46.12.3402, 
46.12.3403, 46.12.3404, 46.12.3801, 46.12.3803, 46.12.3804, and 
46.12.3805 are being amended to make changes in terminology as 
discussed above. 

Additionally, the provisions in ARM 46.12. 3001 (6) (d) through 
(6) (d) (iii) regarding steps to be taken when a Medicaid 
applicant cannot recall his social Security Number are being 
deleted because this material does not need to be addressed in 
the administrative rules. This material relates to procedures 
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used by employees of offices of public assistance rather than 
substantive issues regarding eligibility or benefits and is more 
appropriately addressed in the Department's Medical Assistance 
Manual for those employees. 

ARM 46.12.3002(7) (c) is being amended to provide that Medicaid 
coverage for the month is granted if all eligibility criteria 
are met on the date of application and on the first day of the 
subsequent month, rather than at any time during the month as 
currently stated in the rule. This change is being made 
because the current language of subsection (7) (c) does not 
accurately state the Department's policy. Thus the change does 
not represent a change in policy but merely amends the rule to 
conform to the policy already being applied for many years. 

In ARM 46.12.3201 relating to citizenship requirements, several 
changes are being made to implement changes brought about by 
PRWORA, PL 104-193, which was passed on August 22, 1996. PRWORA 
restricted eligibility for cash and medical assistance to U.S. 
citizens and very limited categories of aliens known as 
"qualified aliens". For this reason, subsection (1) (b) of ARM 
46.12.3201 is being amended to refer to qualified aliens and to 
cross reference the new FAIM rule on citizenship and alienage 
requirements, [Rule II on MAR Notice No. 37-99). Subsection 
(1) (c) is being added to provide that non-citizens who are legal 
aliens and were residing in the U.S. prior to August 23, 1996, 
may be eligible for medical assistance. Congress created this 
new coverage group in the Balanced Budget Act of 1997 to 
mitigate the harshness of PRWORA's provisions on citizenship and 
alienage, which resulted in termination of medical assistance 
for many noncitizens who were living in the United States 
legally and receiving Medicaid at the time PRWORA was passed. 

ARM 46.12.3206 sets out requirements for Medicaid recipients to 
assign rights to benefits and to cooper'lte in establishing 
paternity and obtaining support. A new subsection (4) is being 
added to specify that recipients of medical assistance only in 
certain coverage groups, such as poverty level pregnant women 
and poverty level children, are not required to assign their 
rights to medical support or cooperate in establishing 
paternity or obtaining child support. This has been the 
Department's policy for many years but is being added so that 
there will be no confusion about the obligations of individuals 
in these coverage groups. Subsections (4) through (4) (b) of 
ARM 46.12.3206 are also being rewritten for the sake of clarity, 
but there is no change in the policy stated in these 
subsections, which provide that adults will lose Medicaid 
eligibility for failing to comply with the requirements of this 
rule, but children will not lose Medicaid coverage due to such 
a failure by a parent or other adult. 

In ARM 46.12.3401, which lists family-related Medicaid coverage 
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groups, several minor changes are being made in addition to the 
substitution of the term "FAIM" for "AFDC". None of these 
changes indicates any change in policy. Rather these changes 
are being made to correct errors or make the rule's meaning 
clearer. In subsection (1) (b) (iii) of the rule (as renumbered) 
on this notice, a correction is being made to the name of the 
Job Supplement Program, which was erroneously referred to as the 
Job Supplementation Program. The wording of subsection (1) (b) 
(iii) is also being changed to clarify that Medicaid coverage is 
an optional benefit of the JSP, rather than being automatic for 
all JSP participants. 

In subsections (1) (e), (1) (f) (ii), (1) (i), and (1) (j) of ARM 
46.12.3401 (as renumbered), the names by which these coverage 
groups are known, such as "poverty level pregnant woman" and 
"poverty level child" are being inserted for ease of reference. 
Additionally, a new subsection, subsection (1) (o), is being 
added to list the "Ribicoff child" coverage group. The 
Department has provided medical assistance to children under the 
Ribicoff child coverage group for many years pursuant to federal 
law, but through an apparent oversight this coverage group was 
never specified in the rule. 

Finally, the upper age limit for coverage for persons receiving 
Medicaid in the IV-E related foster care or adoption assistance 
coverage groups is erroneously stated in ARM 
46.12.3401(1) (b) (ii) (as renumbered) to be 21. The Department 
provides assistance to persons in these groups only until they 
turn 19. The amendment of this subsection is necessary to 
correct this error, but there is no change in the Department's 
policy. Similarly, in ARM 46.12.3402(2), 46.12.3403(3) and 
46.12.3801(1) (d) as renumbered, the upper age limit for Medicaid 
coverage is erroneously stated to be 21. The age in these 
subsections is being changed to age 19 to state correctly the 
Department's policy. 

Additionally, several substantive changes are being made in ARM 
46.12.3401(1) in regard to categories of persons covered. 
Subsections (1) (b) (ii), (1) (b) (iii), (1) (b) (iv) and (1) (f) are 
being deleted because they specify Medicaid coverage which is no 
longer available in the FAIM program. FAIM does not have a work 
supplementation program equivalent to the AFDC work 
supplementation program, so it is not necessary to specify that 
work supplementation participants are eligible for Medicaid. 
Also, extended Medicaid coverage is now provided to FAIM 
participants whose cash assistance is terminated due to an 
increase in child support received or due to the elimination of 
income disregards used in determining eligibility for cash 
assistance for up to 12 months, as provided in subsection 
(1) (c), rather than for a maximum of 4 months. Finally, while 
(1) (f) currently provides Medicaid coverage for a person who 
would be eligible for AFDC except for failure to meet the 
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requirements of JOBS, the AFDC employment and training program, 
this is not true in FAIM. As provided in ARM 46.18.134 
pertaining to FAIM sanctions as proposed to be amended on MAR 
Notice No. 37-99, a FAIM participant who is sanctioned due to 
failure to comply with employment and training requirements or 
for any other reason will lose Medicaid coverage as well as cash 
assistance. 

In ARM 46.12.3803, the Medically Needy Income standards, which 
are used to determine eligibility for medical assistance for 
individuals who are not categorically eligible due to receipt of 
FAIM cash assistance or Supplemental Security Income (SSI) cash 
assistance are being increased. The medically needy income 
standards are based on the income standards for FAIM cash 
assistance contained in ARM 46.18.122 as proposed to be amended 
on MAR Notice No. 37-99, which are in turn based on federal 
poverty levels published by the U.S. Office of Management and 
Budget (OMB) and revised annually. The Montana Legislature has 
set FAIM cash assistance benefits for the 1997-98 biennium at 
40.5\ of the federal poverty levels. The income standards used 
to determine eligibility for FAIM cash assistance are being 
increased at this time to reflect increases in the 1997 poverty 
levels which were recently published. The medically needy 
standards must now be increased to reflect these changes. 

In ARM 46.12.3804, a number of cross-references to Aid to 
Families with Dependent Children (AFDC) rules are being changed 
to cite the FAIM rules, due to the repeal of the AFDC rules. 

In ARM 46.12.3808 relating to eligibility for retroactive 
Medicaid coverage for three months prior to the date of Medicaid 
application, subsection (1) (b) is being amended to specify that 
the applicant must met the resource criteria as of the first day 
of the month, as opposed to any day during the month, to be 
eligible for retroactive coverage for the month. This is only 
a clarification, not a change in policy, as federal Medicaid 
regulations have always specified that resource eligibility is 
determined as of the first day of the month. 

5. The amendments to ARM 46.12.3803 pertaining to medically 
needy income standards will be applied effective July 1, 1998. 
The amendments provide an increase in benefits to the 
recipients. 

6. Interested persona may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
July 28, 1998. The Department also maintains lists of persona 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
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interest. For placement on the mailing list, please write the 
person at the address above. 

7. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter amendment of 
46.18.305 through 46.18.326, 
except reserved rules, and 
46.18.330 through 46.18.332 
and repeal of title 46, 
chapter 18, subchapter 2 
pertaining to the families 
achieving independence in 
Montana's (FAIM) work 
readiness component (WoRC) 
and other employment and 
training activities 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT AND 
REPEAL 

1. On July 20, 1998, at 4:00 p.m. a public hearing will 
be held by MetNet in the Lower Level Auditorium of the 
Department of Public Health and Human Services Building, 111 N. 
Sanders, Helena, Montana; Special Ed. Building, Room 162, 1500 
North 30th Street, Montana State University at Billings, 
Billings, Montana; Burns Center Room 126, EPS Building South 7th 
& Grant, Montana State University, Bozeman, Montana; ELCB, Room 
231, 1300 West Park St·reet, Montana Tech, Butte, Montana; Room 
147, 2100 16th Avenue South, Great Falls College of Technology 
of MSU, Great Falls, Montana; and Gallagher Building, Room 104, 
Corner of Arthur and Eddy, University of Montana, Missoula, 
Montana, to consider the proposed amendment of 46.18.305 through 
46.18.326, except reserved rules, and 46.18.330 through 
46.18. 332 and repeal of title 46, chapter 18, subchapter 2 
pertaining to the families achieving independence in Montana's 
(FAIM) work readiness component (WoRC) and other employment and 
training activities. This hearing will be held concurrently 
with the hearing as proposed pertaining to families achieving 
independence in Montana (FAIM) in MAR Notice Numbers 37-99 and 
37-100 in this issue of the Montana Administrative Register. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
July 13, 1998, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be amended provide as 
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follows. Matter to be added is underlined. 
deleted is interlined. 

Matter to be 

46.18. 305 FAIM EMPLOYMENT AND TMINING: BJ:.IGIBIJ:.I'FY 
PAfiTICIPATION (1) A person who is eligible for ~ pathways Qt 
~ommunity services program aa!l is aet Jlartieipaldag ia FiMt4 JOBS 
is required to participate in FAIM employment and training as 
provided in these rules. No one is exempt. All adultsL teen 
parents, and minor children between the ages of 16 and 18 who 
are not attending school or an equivalency program full time 
must participate in FAIM employment and training er FAit4 JOBS 
activities as indicated in the FlA. 

(2) Ift a twe pareat het~eehel!l 1 eeth Jlareate will ee 
referred te the FAit! JOBS JlFBgram. Oae JlSFeat 111ay ee refe££e!l 
baelt fer FAH! eftlllle)'ftleftt Sfta traiaiag aeti..-itieB Participants in 
single and two-parent households may. on the basis of the 
screening guide as defined in ARM 46.18.103 and FAIM 
coordinator's recommendation. be required to participate in the 
Work Readiness Component (WoRCl . 

(3) Placement of persons into FAIM employment and training 
services will be based upon the following factors: 

(a) the suitability of the available services for meeting 
the person's needs as identified in the JlFefile me!lel screening 
guide and action plan or by the FAIM coordinator; aftEi 

(b) the availability of the necessary services~~ 
(cl allowability under the community operating plan in 

effect in the coupty where the participant resides. 
(4) ~ FAIM employment and training activities may 

differ from community to community based on available resources. 
Participants may be placed in any activities available in their 
heffle community. 

(5} A WoRC participant who loses eligibility for the 
pathways program or CSP due to employment may, if the 
participant's case manager and FAIM coordinator approve. receive 
case mapagement services for up to 180 days after the last day 
Qf the last month of eligibility fQr FAIM cash assistance. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18. 306 FAIM EMPLOXMENT AND TMINING ACTIVITIES 
(1) Participants in ~ FAIM employment and training 

JlFS!fl!'Sift activities. regardless of whether they are members of a 
single-parent or two-parent family. may, in accordance with 
their FIA and subject to availability in their community, 
participate in the aeti'>'ities epeeiHea ia A.'YI 16 .19. 897 (1) (a) 
thre~gh (1) (!f) aad alee following activities: 

(a) pest eeeef!aal!'y t£aifliflg er ed~eat ief! ifl the Jlath~<a) s 
Jll:"egralft af!d ifl the eelftlft~flity eer..-ieee J3f'B!JFSIII (CSP) if JlSBt 
seeef!dar)' is an aeeeptable CSP aeti..-ity ifl the eemmt~flity 'sihere 
the I!BrtieiJlaflt resides, af!d 

(b) '•'elt~ateer aeti¥itiee deeigflated Bf'fH:epriate ifl the 
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(al job readiness training; 
(bl job development and placement; 
(c) on-the-iob training; and 
(d) work experience training (WEXl; 
Cel post-seqondary training or education in the pathways 

or community services program if post-secondary training or 
education is an acceptable pathways or CSP activity in the 
community where the participant resides and the criteria of the 
community operating plan for that community are met; 
~ J1l appropriate volunteer activities aeei~Hatea 

a~~re~riate specified in the FIA7; 
(gl short-term skills train1ng for a period not to exceed 

6 months: and 
(hl individual or group job search. 
(2) Participants who are members of a two-parent family may 

also. in accordance with their employability plan or FIA and 
subject to the approval of their case manager. participate in 
educational activities as follows: 

(a) activities to qualify for a high school diploma or 
equivalency and remedial adult educational activities as 
determined appropriate by the case manager; and 

(b) post-secondary education only if the recipient is 
enrolled in the course or program of study under a Job Training 
partnership Act (JTPAl. vocational rehabilitation, Trade 
Adjustment Act or refugee assistance center program or a similar 
program approved by the department. 

(3) The FAIM Coordinator may refer pathways or community 
services program participants to one single WoRC activity for 
the duration of a class or training if there is space in that 
specific class or training. Participants entering WoRC in this 
manner will be enrolled for the duration of the class or 
training only. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18. 309 FAIM EMPLOXMENT AND TRAINING: ll:b'fBRUAl'I'IB WORK 
EXPERIENCE PROGRAM (WEXl (1) l'he ~revisieHs ~ertaiHiH~ te the 
alterHative werll en~erieaee ~re~ra111 (.~..wsP) eeataiaea ia A.'ll! 
46.19. 898 a~~ly te ~ar~iei~aflte ifl PAm e!!!pleyttleflt al'!a traiRifl~. 

(1) The work experience component is an activity of FAIM 
employment and training designed to improve the employability of 
participants by assigning a participant to train in a nonprofit 
organization or public agency or in a for profit private agency. 
The specific ourposes of the work experience component are to; 

(al provide meaningful training for participants with 
little or no work history: 

(bl provide an avenue for participants to earn a current 
recommendation: and 

(c) provide participants with the skills to balance the 
demands of home and activities outside the home. 
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(2) The department shall determine whether the participant 
shall participate in the work experience program CWEXl rather 
than in some other component. what work site the participant 
will be assigned to and how many hours per week the participant 
shall be required to participate. However. participants may not 
be required to participate more than 40 hours per week in work 
experience component activities. including hours spent in 
volunteer activities or paid employment. 

(3 l A participant's assignment to a work experience 
component site is subiect to the following requirements: 

Cal the participant may request a reassignment at any time 
which may be granted at the discretion of the participant's case 
manager; 

Cbl the site and the training activities in which the 
participant is engaged must be in compliance with all applicable 
federal. state or local health and safety standards; 

{c) the participant's assignment shall take into 
consideration the following: 

lil family circumstances; 
(iil extent of work experience; 
Ciiil length of detachment from the labor market; and 
{ivl barriers to employment. 
{d) a participant shall not be assigned to a site until 

the department and the sponsoring agency have entered into an 
agreement. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18.310 FAIM EMPLOYMENT AND TRAINING: PMTICIPATION 
REQUIREMENTS FOR EDUCATIONAL ACTIVITIES (1) A eHaeedial ~ 
parent who is eet••leeR the a!Jes ef 13 aRa 19 years under 18, who 
has not completed high school or its equivalent or any other 
teen student referred to FAIM employment and training must 
participate in FIA aeti¥ities •,cfiiel!. may iRelHae educational 
activities sHea as pHrsHit ef a hi§'h eeheel aiplema er ies 
eEfttivaleRt unless the FAIM coordinator or WoRC operator 
designates or approves another activity. 

{ 2 l The determination of the appropriateness of 
educational activities is based on: 

{a) results of the participant's available educational 
assessment; 

(bl the participant's social and psychological history; 
(c) availability of educational resources: and 
Cdl the employment goals of the participant specified in 

the employability plan. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18.314 FAIM EMPLOYMENT AND TRAINING; CHILD CARE 
(1) The department ~ mav provide child care assistance 
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to pathways and CSP participants who are pa~eieipatia§ ia the 
performing FAIM employment and training p~eg~a~ activities and 
need child care in order to participate in approved activities. 
of the program, including training. Chila ea~e aesietaaee eaft 
be ia ehe fe~~ ef alt;e~aaeh•e ehila ea~e ~eee~;~~eee ~;~aiEfl;le te 
eaeh ee~~l;lftity. The following requirements and specifications 
eeet;aieea ie A.'lP! 46.19. 819 (1) (a) th~e~;~gh (1) (e) (ii) (B) apply M 
FAin e~le~eet aea h'aieieg ehila ea~e. ~ 

(a) The child for whom the care is provided must be either 
included in the assistance unit or a recipient of supplemental 
security income (SSil under Title XVI of the federal Social 
Security Act and must be: 

(il under the age of 13 years; or 
(iil age 13 to 18 and a full-time student expected to 

complete the child's school program by age 19. providing that 
the child requires care because the child is either: 

(Al physically or mentally incapacitated as determined by 
a physician or licensed or certified psychologist; or 

(B) under the supervision of a court. 
(2) The department shall make child care payments in 

accordance with the requirements and payment amounts set forth 
in ARM 46.19.494 11.14.601 through 11.14.605. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18.315 FAIM EMPLQXMENT AND TRAINING: TWO-PARENT 
FAMILIES PARTICIPATION AND OTHER REQUIREMENTS (1) 0Hee a twa 
pa~eet family ~e%es f~e~ pathways iRte the ee~mi;IHit} se~·iees 

pregra~, the} m~;~st eegie te partieipate iR FAIM empls~eat; aHa 
t~aiftifi!J te lteep the aa~;~lt f!B~tieHe ef ehe graet. The FAIM 
employment and training participation requirements for two­
parent families are specified in ARM 46,18.133. 

( 21 Either one or both parents may be referred by the 
county to WoRC if a referral is appropriate based on the results 
of the screening guide as defined in ARM 46.18.103. If a parent 
is referred to WoRC. the parent will perform all participation 
hours specified in ARM 46.18.133 in WoRe activities. 

(3) ~he twe pa~eet fa~ily shall ha¥e aeeess te all the 
aet;hiHeB set fert;h ift A.'lP! 46.19.897(1)(a) th~eugh (l)(h), but 
eee I!Bst seeeetlary traieieg er eaueatieft Subject to the 
requirements of ARM 46.18.133. members of two-parent families 
may participate in the activities specified in ARM 46.18.306. 
Additionally. one of the parents may be permitted to provide 
child care for a family member as that parent's WoRC activity 
duri~g .the hC(urs when th.e other par.en.t .who is the work activity 
part1c1pant 1s engaged 1n WoRC act1v1tles. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18.318 FAIM EMPLOYMENT AND TRAINING: POST-SECONDARY 
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PARTICIPNTION CRITERIA (1) Subiect to the limits set forth in 
ARM 46.18.306. post secondary education may be an allowable 
activity for FAIM employment and training if it is an approved 
part of the community operating plan for the county in which the 
participant resides and if: 

(1) (a) remains the same. 
(b) child care funds are available; &Ad 
(c) ~he reE!(IiirelfteA~s ef Pt.~1 46.19. 819 (1) (a), (1) (e), 

(1) (d) aAd (1) (e) are lfte~. the training provides skills which 
the department has determined will lead to gainful employment in 
the area where the participant lives or in an area of Montana to 
which the participant is willing to move: 

!dl the participant is making satisfactory progress as 
defined in ARM 46.18.319: 

!el the participant's course work will lead to a degree or 
certificate in the approved program; and 

(f) the program is consistent with the participant's 
employability plan which has been approved by the participant's 
case manager. 

(2) remains the same. 
( 3 l The participant who wishes to obtain approval for 

post-secondary activities may. as provided in the community 
operating plan for the county in which the participant resides. 
have to complete or document some or all of the following +a 
erder te ~areiei~ate iR ~eat aeeeRaary aeti.,.itiea: 

(3) (a) through (3) (h) remain the same. 
!4) The decision as to whether to approve post-secondary 

activities shall be made by the department baaed on the criteria 
established and inforrnation required as set forth in the 
community operating plan for the county in which the participant 
resides. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18.319 FAIM EMPLOYMENT AND TRAINING: REQUIREMENTS FOR 
SATISFACTORY PROGRESS IN EDUCATIONAL. WQRK AND TRAINING 
ACTIVITIES (1) Satisfactory progress in educational activities 
and post-secondary education in FAIM employment and training i9 
as e~eeifiea iR Ami 46.19.813 must be made in accordance with 
the requirements of the community operating plan for the county 
in which the participant resides. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, ~J-~-lli• 53-4-601 and 53-4-613, MCA 

46.18. 322 FAIM EMPLOYMENT 
(1) Participants may be 

individual or group job search for 
~ ~ family investment 
employability plan. 

(2) remains the same. 

12-6/25/98 
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AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18.323 FAIM EMPLOXMENT AND TRAINING: ON-THE-JOB 
TRAINING (OJT) (1) The 't'eEJ~til!'emeHt:s sf ,\RP1 16.19. 817 af!l"lY t:e 
sf! t:he jee t:raiHifl! if! the FAIM e111f!leymeHt: aHa t:raiflifl! fl't'B!ram. 
At the end of the on-the-iob training. the participant is 
expected to be retained as a regular employee. 

121 The participant's training and work in an on-the-job 
training placement will be goyerned by a contract entered into 
with the employer. 

Ia! The term of the contract will be for a period of no 
more than 6 months. 

(b) The contract will provide: 
( i I specific tasks that are to be taught to the 

participant: 
Iii! reasonable time periods for completion of the 

specific tasks in the training program; and 
!iii! the wages and benefits to be provided. 
131 The tasks to be taught to the participant must relate 

to the responsibilities of the position the participant is 
taking. 

141 The time periods are to be based on the best interests 
of the participant and may not exceed the time allowed for that 
type of a position by the specific vocational preparation level 
from the training time conversion chart of the Dictionary of 
Occupational Titles of the United States department of labor. 

IS! The wages and benefits to be provided must be 
reasonably similar to those provided for similar positions with 
the employer and generally in the area. 

Ia! If the position given to the participant is subject to 
a labor contract. the wages and benefits provided to the 
participant must be in accord with that labor contract. 

161 A WoRC participant who is participating in on-the-job 
tx2ininq funded by WoRC or Job Training Partnership Act (JTPAI 
who loses eligibility for the pathways program due to employment 
may receive case management services and child care until the 
participant completes the training described in the on-the-job 
training contract. even if the time required to complete the 
training exceeds 180 days after the last day of the last month 
of eligibility for FAIM cash assistance. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18.326 FAIM EMPLOYMENT AND TRAINING: SUPPORTIVE 
SERVICES (1) through (1) (b) remain the same. 

(c) Supportive services for WoRC participants are 
available as provided in the department's WoRC manual. section 
8, The department hereby adopts and incorporates by reference 
the WoRe manual. section 8. as amended through March 1. 1998. 
Section 8 of the WoRC manual specifies what supportive services 
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ar§ available to FAIM participants. A copy of the WoRC manual. 
~ection 8. as amended through March 1. 1998. may be obtained 
from the Department of Public Health and Human Services. Office 
of Legal Affairs. 111 N. Sanders. Helena MT 59604-4210. 

( 2 l Oae tilfte pathways e111plsymeat :£elates Supportive 
services payments +PERF+ may be made for expenses determined 
necessary to participate in a FAIM activity or accept or 
maintain employment which lftil) iaehtEie j,ncludes but is not 
limited to: 

(2) (a) through (2) (g) remain the same. 
(h) itelfts aeeessa:£y te seareh fer er sbtaia empleY!fteat. 
(3) through (5) remain the same. 
(6) 'l'he previsiea ef s1:1pperthe Supportive services aft6 

path\~ays empleymeat related paymeats will !l@Y be provided 
thre1:1gh in the form of voucher payments. 

(7) SHppe:£tive serviees aad pathwa} s empleY!fteftt :£elated 
pay111eats mHst be refereaeed ia the FIA aaEi ee eeasisteat ·,dth 
elftple)'lfteHt geals. 

Supportive services may be proyided only if they are 
necessary to comply with the family investment agreement and are 
consistent with the participant's employment goals. 

(8) Supportive services aad pathwa)'S empleymeat :£elated 
paymeats shall will not be made if the partieipaat has similar 
services~ available through other programs. 

AOTH: 53-4-212, MCA 
IMP: 53-2-201, 53-4-211, 53-4-601, and 53-4-613, MCA 

46.18. 330 FAIM EMPLOYMENT AND TRAINING: GOOD CAUSE 
(1) A FAIM employment and training participant may have 

good cause for failure to participate in the p:£eg:£am activities. 
Good cause iaelHEiee 1 e~:~t is ftSI:. limil:.ed te, aay sf the consists 
of circumstances speeifiea ift A-~1 46.19.837(1) (a) th:£e~:tgh 
(1) (Ei) (iii) beyond the control of the participant which prevent 
participation. including but not limited to the circumstances 
specified in !Rule IV of MAR Notice No. 37-991 as constituting 
good cause for failure to comply with family investment 
agreement activities or other eligibility requirements. 

(2) A FAIM employment and training participant has good 
cause for failure to accept employment under the auspices of the 
program due to, but not limited to, any of the circumstances 
specified in !RULE IV on MAR Notice No. 37-99) as constituting 
good cause for failure to accept employment. speeifieEi iH ARM 
46,19. 837 (;<!) (a) th:£eHgh (;;!) (e) (ii) (B}. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

46.18.331 FAIM EMPLOYMENT AND TRAINING; SANCTIONS 
(1) remains the same. 
(2) The sanctions imposed for failure to participate 

without good cause are as provided in ARM 46.18.238 46.18.134 
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pertaining to sanctions in the FAIM project. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

4 6. 18. 332 FAIM EMPLOYMENT AND TRAINING: FAIR HEARING 
PROCEDURE (1) and (2) remain the same. 

( 3) A lfeeip!etH; ~·he is !lieeatiefiee \:ith the !leeieieH ef 
the fair healfiH~ effieer with re~are te aHy ef the MatteFe eet 
felfth iH (1) May a~~eal as epeeified iH A.~'4 46.19.843(3) thlfeH~h 
(3) (e). 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

3. The rule 46.18.202 as proposed to be repealed is on 
page 46-6550 of the Administrative Rules of Montana, 
respectively. 

AUTH: Sec. 53-4-212 and 53-4-601, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

The rules 46.18.201, 46.18.205, 46.18.206, 46.18.209, 
46.18.210, 46.18.215, 46.18.216, 46.18.217, 46.18.220, 
46.18.221, 46.18.222, 46.18.223, 46.18.226, 46.18.227, 
46.18.230, 46.18.231, 46.18.237, 46.18.238, 46.18.239, 
46.18.240, and 46.18.243 as proposed to be repealed are on pages 
46-6549 through 46-6583 of the Administrative Rules of Montana. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

The rules 46.18.302 and 46.18.329 as proposed to be 
repealed are on page 46-6633 and 46-6693 of the 
Administrative Rules of Montana, respectively. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

4. The Families Achieving Independence in Montana (FAIM) 
Program is a comprehensive program operated by the Department 
of Public Health and Human Services (the Department) to help 
low-income families become self-supporting. The benefits 
available in the FAIM Program include cash assistance to pay for 
necessities such as shelter and clothing, food stamps, medical 
assistance, and dependent care assistance. An equally important 
part of the FAIM Program is the provision of education, 
training, and employment services to help participants obtain 
employment and ultimately become self-supporting. 

The FAIM Program consists of three separate parts, namely the 
Pathways program, the community Services Program (CSP), and the 
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Job Supplement program (JSP). The JSP provides an alternative 
to cash assistance by helping families with dependent care 
assistance, medical assistance, food stamps, and other non-cash 
assistance. Families can receive cash assistance and non­
financial assistance such as employment counseling and training 
in the Pathways program for a total of 24 months. Families who 
still need cash assistance and/or employment services after 24 
months in Pathways may continue to receive cash benefits and 
services in the CSP for an additional period which in most cases 
cannot exceed 36 months, provided adults in the household 
perform community service work. Pathways and CSP participants 
may also receive medical assistance and/or food stamps as well 
as cash assistance. Receipt of food stamps and medical 
assistance is not time-limited. 

A major revision of the FAIM employment and training rules is 
necessary to implement changes brought about by the federal 
Personal Responsibility and Work Opportunity Reconciliation Act 
of 1996 (PRWORA), PL 104-193. PRWORA eliminated the 
longstanding Aid to Families with Dependent Children (AFDC) 
program and replaced it with funding for state cash assistance 
programs for families known as Temporary Assistance to Needy 
Families (TANF). Under the old AFDC statute, the states were 
required to operate a JOBS program in order to receive AFDC 
funds. PRWORA eliminated the JOBS program along with AFDC and 
did not replace JOBS with another program to provide education, 
employment and training services. 

Section 103 of PRWORA does contain a number of mandatory work 
requirements for participants in state programs funded by TANF, 
however. These requirements specify the number of hours certain 
categories of individuals must be engaged in work and/or 
employment and training activities. PRWORA also requires the 
states to meet monthly participation rates, i.e., to have 
specified percentages of the TANF caseload participating in wo1k 
and/or work-related activities each month. 

Subchapters 2 and 3 of the FAIM rules at ARM Title 46, Chapter 
18, contain rules pertaining to employment and training 
activities and requirements. Subchapter 2 governs the Job 
Opportunity and Basic Skills (JOBS) program and Subchapter 3 
governs other employment and training activities and 
requirements for individuals not enrolled in JOBS. Due to the 
elimination of the JOBS program under PRWORA, it is no longer 
necessary to have two sets of rules for FAIM employment and 
training services. Therefore, the JOBS rules in subchapter 2 
are being repealed. ARM 46.18.329 pertaining to Family 
Investment Agreements also is being repealed because the 
material it covers is contained in ARM 46.18.133 and does not 
need to be addressed again in the employment and training rules. 

Throughout subchapter 3, the term "JOBS" is being eliminated and 
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the term "WoRC" is being substituted. Work Readiness Component 
(WoRC) is the name of the intensive case management component of 
the Department employment and training program, as defined in 
ARM 46.18.103 as amended on MAR Notice No. 37-99. The 
Department also is substituting "Work Experience Program (WEX)" 
for "Alternative Work Experience Program (AWEP)" in ARM 
46 .18. 309, as that is the name of the Department's new work 
experience program. 

Because the AFDC program no longer exists after PRWORA, the 
Department's AFDC rules in ARM Title 46, Chapter 10, are being 
repealed. However, a number of the FAIM employment and training 
rules in subchapter 3 contain cross-references to the AFDC 
rules. The amendment of these rules is necessary to eliminate 
the cross-references and insert the material previously covered 
in the AFDC rules. Rules which must be amended for this reason 
are ARM 46.18.306, 46.18.309, 46.18.314, 46.18.315, 46.18.318, 
46.18.319, 46.18.323, 46.18.330, and 46.18.332. Additionally, 
in ARM 46.18.331 pertaining to sanctions, a reference to ARM 
46.18. 238, which is being repealed, is being replaced with a 
reference to ARM 46.18.134. 

In ARM 46.18.305 pertaining to participation in employment and 
training activities, subsection (1) is being amended to specify 
that participants in the CSP as well as Pathways components of 
FAIM must participate in employment and training activities. 
When ARM 46.18.305 was adopted in 1995, the FAIM Program was 
just beginning. There were no participants in the CSP program 
at that time, because CSP is the component for individuals who 
have exceeded the 24-month limit for receipt of benefits in 
Pathways. Therefore ARM 46.18.305 did not state the CSP 
participants must perform employment and training activities. 
This omission is now being remedied. Additionally, a provision 
is being added to subsection (1) to require minor children 
between the ages of 16 and 18 who are not attending school full­
time to participate in training or work-related activities. The 
latter provision is being added to allow the Department to 
comply with the mandatory work requirements contained in Section 
103 of PRWORA. 

Subsection (2) of ARM 46.18.305 is also being amended to specify 
that individuals in one-parent as well as two-parent households 
may be referred to WoRC on the basis of the results of the 
screening guide and the FAIM Coordinator's recommendation. This 
is being added to clarify, not change, the Department's policy. 
In subsection (3), a provision is being added to state that one 
factor considered in determining a participant's employment and 
training placement is whether the activity is allowed in the 
community operating plan of the participant's county of 
residence. Again, this is not a change in policy but a 
clarification. Finally, subsection (5) is being added to 
provide that a WoRC participant who becomes ineligible for 
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assistance due to employment may in some cases continue to 
receive case management services for another 180 days. The 
Department has chosen to do this because it believes providing 
case management services may enable some participants to 
maintain and succeed in employment in which they might otherwise 
fail. 

ARM 46.18. 306 is being amended to state that the activities 
listed as acceptable in this rule are acceptable regardless of 
whether the participant is a member of a one-parent or two­
parent household. This is being added to clarify the 
Department's existing policy. 

ARM 46.18.310(1), currently states that any parent between the 
ages of 13 and 19 who hasn't completed high school may be 
required to participate in educational activities. These ages 
were based on requirements of the AFDC employment and training 
program, the Job Opportunity and Basic Skills (JOBS) program, 
which did not allow states to serve participants younger than 13 
in JOBS. The Department is no longer governed by the JOBS 
regulations, since PRWORA eliminated both the AFDC and the JOBS 
programs. Therefore the Department is eliminating the minimum 
age of 13 years. Additionally, the rule is being amended to 
make educational activities mandatory rather than discretionary 
for teen parents under 18 who do not have a high school diploma, 
unless the FAIM coordinator or WoRe operator specifically 
approve some other non-educational activity instead. The 
requirement for teen parents to pursue educational activities is 
being inserted because it is mandated by PRWORA, but it applies 
only to persons under 18 and not to persons under 19 years old 
because that is the age limit specified in PRWORA. 

Subsection (2) has been added to ARM 46.18.310 to specify what 
factors the FAIM coordinator or WoRe operator will consider in 
deciding whether the mandatory education provision should be 
waived for a teen parent, such as the participant's educational 
assessment and social and psychological history. 

In ARM 46.18.314 pertaining to child care to allow a participant 
to perform employment and training activities, the rule is being 
amended to provide that the Department "may" rather than "must" 
provide child care assistance. This change is being made 
because the Department may not always have sufficient funds to 
pay for child care assistance for all employment and training 
participants. The Department should not be required to provide 
services for which it does not have funding. However, if a 
participant needs child care in order to perform an activity and 
cannot obtain child care without state assistance, the 
participant may have good cause for failing to perform the 
activity. Provisions are also being added to ARM 46.18.314 to 
incorporate child care requirements previously contained in the 
AFDC rules. 
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In addition to the changes in terminology and cross-references 
in ARM 46.18.315 explained above, a provision is being added to 
specify that in a two-parent household, either one or both 
parents may be referred to WoRC if the results of the screening 
guide indicate a referral is appropriate. This is being added 
to clarify rather than change the policy on WoRC referrals. The 
Department has always used the screening guide to determine the 
appropriateness of WoRC referrals and has referred one, both, or 
neither of the parents based on the results of the screening 
guide. 

The amendment of ARM 46.18.322 is necessary to provide that the 
number of hours a participant may be required to participate in 
job search may be specified in the participant's WoRC 
employability plan as well as the individual's FIA. This change 
is being made because in practice the number of job search hours 
may be stated in the employability plan rather than in the FIA. 

ARM 46.18.326 pertaining to supportive services currently does 
not list all the services which may or may not be provided 
because such a list would be too lengthy. However, the 
Department is now incorporating by reference the supportive 
services section of its WoRC manual which does specify what 
supportive services are covered. Subsection (2) of the current 
rule which relates to one time employment-related payments is 
being deleted because it is already covered in the FAIM rule on 
one time employment related payments at ARM 46.18.130 and does 
not need to be addressed again in the supportive services rule. 

In ARM 46 .18. 332 on fair hearings rights for employment and 
training participants, subsection (3) provides for an appeal to 
an administrative law judge of the U.S. Department of Labor in 
cases involving issues such as working conditions. This 
subsection now is being deleted because this special appeal 
process was provided in the regulations of the former AFDC 
program and is no longer available since the AFDC program no 
longer exists. 

5. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210, no later than 
July 28, 1998. The Department also maintains lists of persons 
interested in receiving notice of administrative rule changes. 
These lists are compiled according to subjects or programs of 
interest. For placement on the mailing list, please write the 
person at the address above. 
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6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer and 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of 16.29.101, 
16.28.601, 16.28.601A, 
16.28.605D and 16.29.609A 
concerning control of 
sexually transmitted diseases 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

TO: All Interested Persons 

1. On July 27, 1998, at 1:30 p.m., a public hearing will 
be held in the auditorium of the Department of Public Health and 
Human Services Building, 111 North Sanders, Helena, Montana, to 
consider the proposed amendment of rules 16.29.101, 16.29.601, 
16.28.601A, 16.28.605D and 16.28.609A concerning control of 
sexually transmitted diseases. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing or need an 
alternative accessible format of this notice. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
July 20, 1998, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, Office of Legal 
Affairs, Department of Public Health and Human Services, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2 . The rules as proposed to be amended provide as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

16.28 .101 DEFINITIONS Unless otherwise indicated, the 
following definitions apply throughout this chapter: 

(1) "Blood and body fluid precautions" mean the following 
requirements to prevent spread of disease through contact with 
infective blood or body fluids: 

(1) (a) through (1) (e) remain the same. 
(f) If a needle-stick injury occurs, the injured person 

must be evaluated immediately to determine if hepatitis 
prophylaxis is needed or human immunodeficiency virus is a 
concern. 

(1) (gl through (12) remain the same. 
( 13) "Health care" means health care as defined in 50-16-

504. MCA. 
~.i.lil "Health care facility" is a facility defined in 

50-5-101, MCA. 
(15) "Health care provider" means a health care provider 

as defined in 50-16-504. MCA. 
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(14) through (33) remain the same in text, but are 
renumbered (16) through (35). 

AUTH: Sec. 50-1-202, 50-2-116 and 50-17-103, MCA 
IMP: Sec. 50-1-202, 50-17-103 and 50-18-101, MCA 

16.28.601 MINIMAL CONIROL MEASURES (1) This subchapter 
contains minimal control measures to prevent the spread of 
disease which must be employed by a local health officer, 2 
representative of the department when assisting a local health 
officer with a case. aft au:eftaift!J ph) sieiaft a health care 
provider treating a person with a reportable disease, or any 
other person caring for a person with a reportable disease. 

(2) remains the same. 

AUTH: Sec. 50-1-202, 50-2-116 and 50-2-118, MCA 
IMP: Sec. 50-1-202, 50-2-116 and 50-2-118, MCA 

16.28.601A ACQUIRED IMMQNE DEFICIENCY SYNDROME !AIDS) AND 
HIV INFECTION (1) Whenever ae~iFea iMM~fte aefieieRey hYman 
immunodeficiency virus (HIVl infection occurs, blood and body 
fluid precautions must be used for the duration of the 
infection. 

!~l If a test confirms HIV infection. the department will 
contact the health care provider submitting the test or another 
health care provider designated by the subject of the test in 
order to determine whether acquired immune deficiency syndrome 
is present. If AIDS exists. the provider must submit a report 
pursuant to ARM 16.28.204, 

(3) Bither a health care provider treating an individual 
with HIV infection for that infection or a representative of the 
department or local health department must: 

(Ql instruct the case how to prevent spreading the HIY 
infection to others: 

!bl provide the case with information about any available 
services relevant to the case's health status and refer the case 
to appropriate services: 

!Cl interview the infected person to determine the 
person's contacts: and 

!dl locate each contact. counsel each contact. advise the 
contact to receive testing to determine the contact's HIY 
status. and refer the contact for appropriate services. 

('\l The health care provider may conduct the interview 
with the case and aijsist the case with contact notification. or 
the provider may request the department to assist in conducting 
the interview and/or notifying contacts 

AUTH: Sec. 50-1-202, 50-2-118 and 50-16-1004, MCA 
IMP: Sec. 50-1-202, 50-2-118 and 50-16-1004, MCA 

16.28.6050 CHLAMXPIAL GENITAL INFECTION (1) An 
individual with a chlamydia! genital infection must be directed 
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to undergo appropriate antibiotic therapy and to avoid sexual 
contact until 24 he•u·s ha..,e passed afeer eempleiSien ef t:he 
Ereat:ment: regimen seven days have elapsed since the commencement 
of effective treatment prescribed by the centers for disease 
control and prevention in the 1998 guidelines for treatment of 
sexually transmitted diseases. 

(2) remains the same. 
13) The department hereby adopts and incorporates by 

reference the 1998 guidelines for treatment of sexually 
transmitted diseases published by the u.s. centers for disease 
control and prevention in the January 23. 1998. Morbidity and 
Mortality Weekly Report, volume 47, which specify the most 
currently accepted effective treatments for sexually transmitted 
diseases. A copy of the 1998 guidelines is available from the 
Department of Public Health and Human Services. Health Policy 
and services Division. HIV/STP Section. P.O. Box 202951. Helena. 
Montana 59620-2951. telephone: 406-444-3565. 

AUTH: Sec. 50-1-202, 50-2-118, 50-18-105, MCA 
IMP: Sec. 50-1-202, 50-2-118, 50-18-102, 50-18-107, MCA 

16.28. 609A GONOCOCCAL INFECTION (1) A person who 
contracts genital gonococcal infection must be directed to 
undergo appropriate antibiotic therapy and to avoid sexual 
contact until 24 hettrs ha•e passel! aft:er eemplet:ien ef ehe 
ereat:meniS regimen seven days have elapsed since the commencement 
of effectiye treatment prescribed by the centers for disease 
control and prevention in the 1998 guidelines for treatment of 
sexually transmitted diseases Individuals who have contracted 
genital gonococcal infection must also be treated for chlamydia. 

(2) remains the same. 
I 3 l The department hereby adopts and incoroorates by 

reference the 1998 guidelines for treatment of sexually 
transmitted diseases published by the U.S. centers for disease 
control and prevention in the January 23. 1998. Morbidity and 
Mortality Weekly Report. volume 47. which specify the most 
currently accepted effective treatments for sexually transmitted 
diseases. A copy of the 1998 guidelines is available from the 
Department of Public Health and Human Services. Health Policy 
and Services Division. HIV/STP Section. P.O. Box 202951. Helena. 
Montana 59620-2951. telephone: 406-444-3565. 

AUTH: Sec. 50-1-202, 50-2-118 and 50-18-105, MCA 
IMP: Sec. 50-1-202, 50-2-118, 50-18-102 and 

50-18-107, MCA 

3. The addition to the definition of "blood and body 
fluid precautions" in ARM 16.28.101 of the requirement that an 
evaluation of a person sustaining a needle-stick injury occur 
"immediately" is necessary to adequately protect such 
individuals from, particularly, HIV infection. The addition of 
"immediately" reflects the current recommendations of the U.S. 
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Public Health Service that therapy be commenced within one or 
two hours of a suspected exposure to HIV in order to be 
effective in preventing HIV infection. While some benefit may 
result from therapy commenced later than two hours after an 
exposure, this option has not been found as effective as 
immediate treatment. Oue to the serious consequences of HIV 
infection, failing to initiate therapy immediately places 
exposed individuals at risk and is not therefore considered a 
viable option by the department. 

The definition of "health care provider" was added because the 
term is used in the proposed amendments of the rules contained 
in this notice, and to leave the phrase undefined could lead to 
confusion about who is considered a health care provider. The 
definition of "health care" was added because the definition of 
"health care provider" refers to health care, and uncertainty 
about the meaning of the latter phrase could result unless it 
were defined. The definitions of both phrases contained in 50-
16-504, MCA, part of the Uniform Health Care Information Act, 
were incorporated because they are already widely understood and 
accepted as definitions. 

The proposed amendments to ARM 16.28.601 are necessary to ensure 
that all of the key individuals ordinarily involved in 
communicable disease control are clearly required to follow the 
minimal control measures in the subchapter. The addition of the 
reference to a department representative was to recognize the 
fact that, while primary authority for implementing control 
measures rests with local health authorities, department 
representatives may also be assisting local health authorities 
as necessary to limit spread of disease and must also adhere to 
the minimal control measures while doing so. The substitution 
of "health care provider" for "attending physician" was 
necessary to clarify that the requirements also apply to the 
variety of health care providers, in addition to physicians, who 
may deal with reportable diseases, such as nurse practitioners 
and physicians• assistants. 

Failing to amend the rule to include department officials was 
considered and rejected because the existing language failed to 
recognize the role, authority, and existing practices of the 
department and local health agencies when enforcing control 
measures. As for the amendment clarifying that all types of 
health care providers must follow the minimum control measures, 
the department considered adding additional examples of 
persons who must follow the control measures, but found it 
unnecessary because of the existing broad language including 
"any other person caring for a person with a reportable 
disease". 

The substitution of "HIV" for "acquired immune deficiency" 
before the word "infection" in ARM 16.28.601(1) is necessary, 
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both to accurately reflect that the infection in question is 
with the human immunodeficiency virus rather than with a 
"syndrome" and to reflect the fact that the required precautions 
are necessary for anyone who is infected with the virus even if 
they have not yet developed acquired immune deficiency syndrome 
or are at any other stage of the disease. As for the rest of 
the added requirements, revisions to the AIDS Prevention Act 
(50-16-1001, et seq., MCA) enacted by 1997 legislature (Chapter 
524 of the 1997 Laws of Montana) required the department to 
promulgate rules adopting the most currently accepted public 
health practices with regard to the control of the human 
immunodeficiency virus. The added requirements represent the 
most currently accepted practice. The requirements that the 
department must contact the designated health care provider if 
a test shows HIV infection and that the provider must then 
determine if AIDS has developed ensures that timely and accurate 
reporting of AIDS cases is made to both the local and state 
health departments. Such information is essential to combat 
further spread of HIV infection, to evaluate community based 
prevention efforts, and to ensure that the department gets 
timely and accurate information concerning AIDS diagnoses. The 
provision also serves as additional notice to health care 
providers who may have otherwise missed the fact that ARM 
16.28.204 requires them to report AIDS cases. 

The procedures outlined in ARM 16.28.601A(3) are consistent with 
standards and guidelines outlined in the u.S. Department of 
Health and Human services' HIV Counseling, Testing and Referral, 
Standards and Guidelines, May 1994, and are consistent with the 
most recently accepted appropriate standards for treatment and 
prevention of HIV infection and AIDS. The procedures are needed 
to ensure that individuals testing positive for HIV receive the 
information necessary to prevent spreading HIV to other 
individuals, as well as appropriate medical referrals for care 
and treatment for themselves. As needed preventive measures, 
the rule emphasizes identification and notification of sex 
and/or needle-sharing contacts and encourages counseling and 
testing of these contacts. Proposed ARM 16.28. 601 A ( 4) is 
needed because many physicians may be unfamiliar with 
interviewing patients with HIV infection about their contacts 
and are either unable or unwilling to conduct the interviews 
and/or notify contacts; the added language indicates that such 
physicians can request the assistance of the department, which 
will ensure that the interviews needed by their patients and 
contact notification take place. 

As for alternatives to the language proposed to be added, since 
the added language represents the most currently accepted 
practices as required by Chapter 524, 1997 Laws of Montana, no 
other viable options were identified. 

The proposed changes to ARM 16.28.605D are necessary to 
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incorporate the most current and nationally accepted standards 
for treatment of chlamydia, i.e., those prescribed by the 
Centers for Disease Control and Prevention, and to prescribe 
abstinence from sexual contact for the seven-day time period now 
recognized as necessary to effectively prevent transmission. 
Other alternative time frames were rejected by the department 
because, regardless of the medication used, the disease remains 
contagious for a period of seven days after treatment has been 
given, making a shorter waiting period ineffective as a 
preventive measure, and because there is no evidence that 
waiting longer is more effective in preventing transmission. 

The reasons cited for the amendments to ARM 16.28. 605D also 
apply to the amendments to this rule. In addition, the 
requirement that anyone with gonorrhea also be automatically 
treated for chlamydia is necessary because of the fact that most 
patients with gonorrhea are also infected with chlamydia, but 
determining that chlamydia is present under the circumstances is 
often difficult because the test results may be obscured by the 
gonorrheal infection. Therefore, automatic treatment for 
chlamydia of those found to have gonorrhea is advisable without 
requiring a test to confirm the existence of chlamydia. The 
recommendations also follow those established by the Centers for 
Disease Control and Prevention. No alternatives to the above 
proposed standards were considered because none are justified 
given nationally accepted public health standards. 

4. Interested persons may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Kathy Munson, 
Office of Legal Affairs, Department of Public Health and Human 
Services, Box 202951, Helena, MT 59620-2951, no later than 
August 3, 1998. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Rev~ewer Director, Publil Health and 
Human Services 

Certified to the secretary of State June 15, 1998. 
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BEFORE THE WHEAT AND BARLEY COMMITTEE OF THE 
STATE OF MONTANA DEPAR1MENT OF AGRICULTURE 

In the matter of the amendment 
of rule 4.9.401 pertaining 
to Wheat and Barley Assessment 
and Refunds 

TO: All Interested Persons: 

NOTICE OF AMENDMENT 

1. On April 16, 1998, the Department of Agriculture 
published a notice of public hearing on proposed amendment of 
4.9.401 at page 807, 1998 Montana Administrative Register, 
Issue No. 7. The hearing was held on May 7, 1998, at the 
W.H.E.A.T. Building, Basement Conference Room, 750 6th Street 
SW, Great Falls, Montana. 

2. The Wheat and Barley Committee, after careful 
consideration of all comments received, has amended 4.9.401 
Wheat and Barley Assessment and Refunds as proposed. 

3. Several individuals and organizations offered oral 
and written comments about the proposed amendment at the 
public hearing and the committee received approximately 27 
additional letters either supporting or opposing the 
amendment. For the sake of clarity and due to the volume of 
comments received, the committee summarizes the comments and 
responses as follows: 

L. 
COMMENT· The most common thread throughout all the comments in 
opposition to the proposed amendment was that the committee 
should not be raising the assessment at a time when wheat and 
barley prices were low and the state was facing the prospect 
of a dry growing season. 

RESPONSE· While the committee certainly recognizes and 
acknowledges the concern over wheat and barley prices and the 
prospects for this year, it believes that one of the remedies 
to the price situation is to invest more towards production 
research and promotion of the sale of wheat and barley thereby 
increasing production efficiency and market demand for wheat 
and barley. 
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2.... 
COMMENT· A number of individuals were concerned over the 
manner in which and the assessment funds are expended. 

RESPONSE· The committee offered at the hearing and offers to 
any interested person a copy and explanation of the budget 
which explains in detail where the money is allocated and how 
its expenditure promotes the efficient production and 
marketing of wheat and barley. The committee believes that 
its grant allocations are reasonable, are not in any great 
excess and are proper in light of its duty to promote research 
and marketing. 

J..... 
COMMENT· A number of individuals stated that there was 
considerable opposition from producers who were unable to 
attend the hearing because it was scheduled during a peak time 
for production work and those persons were unable to attend. 

RESPONSE· The committee understands that producers may have 
had difficulty in attending and for that reason urged any such 
persons to provide their comment to the committee in writing 
and that any such written comment will be given equal weight 
to oral comment provided at the hearing. That announcement 
was made in the original notice, copies of which were sent to 
all the major producer organizations, and the record was left 
open until at least May 14, 1998, a week after the public 
hearing. The committee believes that ample opportunity to 
comment was given. 

Duane Arneklev, Chair 
Montana Wheat and Barley Committee 

~to< 
Department of Agriculture 

Certified to the Secretary of State June 15, 1998 
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BEFORE THE 
THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules 
6.6.2503, 6.6.2504, 
6.6.2506, 6.6.2507, 
6.6.5001, 6.6.5004, 
6.6.5008, 6.6.5024, 
6.6.5032, 6.6.5036, 
6.6.5050, 6.6.5058, 
6.6.5060, 6.6.5078, and 
6.6.5090, the repeal of 
6.6.5020, 6.6.5028, 
6.6.5044, 6.6.5054, 
6.6.5062, 6.6.5066, 
6.6.5070, 6.6.5074 and the 
adoption of new rules I -
XIV pertaining to group 
health insurance in the 
large and small group 
markets and individual 
health insurance. 

TO: All Interested Persons 

NOTICE OF AMENDMENT, REPEAL, 
AND ADOPTION OF RULES 

1. On January 15, 1998, the State Auditor's Office 
published a notice of public hearing to consider the proposed 
amendment, repeal and adoption of the above-stated rules at 
page 1, 1998 Montana Administrative Register, issue number 1. 
The hearing was held on February 13, 1998, in Helena, Montana. 

2. The Department has amended ARM 6.6.2503, 6.6.2504, 
6.6.2506, 6.6.5004, 6.6.5024, 6.6.5032, 6.6.5078, and 6.6.5090 
exactly as proposed. 

3. The Department has amended ARM 6.6.2507, 6.6.5001, 
6.6.5008, 6.6.5036, 6.6.5050, 6.6.5058, and 6.6.5060 as 
proposed, but with the following changes. (Matter to be added 
is underlined; matter to be deleted is interlined) : 

6 6.2507 PROHIBITED PRACTICES (1) (a) A health 
maintenance organization may include in its contract and 
evidence of coverage a provision setting forth exclusions or 
limitations of services for preexisting conditions at the time 
of enrollment as permitted under 33-22-246, 33-22-514, 6fl6 ~ 
33-22-1811, MCA. 

AUTH: 
IMP: 

(1) (b) through (3) will remain the same as proposed. 

Sec. 33-31-103 and 33-22-1811, MCA 
sec. 33-18-203, 33-22-1811, 33-31-111(7), 33-31-
301 (3) (c), and 33-31-312, MCA 
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6 6.5001 DEFINITIONS For the purposes of this sub­
chapter, the following terms have the following definitions: 

(1) through (8) will remain the same as proposed. 
(a) "Tei!II!BI!'al!')" 111eaHs aH)SHe fiil!'e!l te wsl!'lt fsl!' lees UtaH 

HiRe 11\SHI:HS. AI: !:fie aisel!'el:isH sf the ellll!lB)el!', "l:ernpsl!'al!')" 
ellll!lByt'lleHI: 111ay l!le aefiHea fs!!' !I SHSI!'I:el!' l!el!'iea. "Temporary 
employee" means an employee who is designated as temporary by 
an employer for a definite period of time. not to exceed twelve 
months. and who has no guarantees of becoming a permanent 
employee A temporary employee may not be an eligible 
employee At the employer's discretion, a seasonal employee 
may be an eligible employee provided they are not designated as 
temporary and that they work the requisite number of hours per 
~ 

(b) Officers must be subject to the same eligibility 
criteria as other employees~ including working the required 
number of hours per week, 

(c) through (14) will remain the same as proposed. 

AUTH: Sec. 33-1-313 and 33-22-1822, MCA 
IMP: Sec. 33-22-1802, 33-22-1803, and 33-22-1813, MCA 

6 6 5008 COYERED SERVICES OF POLICIES UNDER STANDARD PL8N 
(1) Pelieies sf iAsu!!'aftee effel!'ea uftaex t:fie st:aHaa~a 

fieall:fi l!leHefil: 11laH esREellllllatea B) 33 i!t! 18i!9, P4CA, 11\HSE 
pl!'e>iae ee.exa~e fel!' 111eaieall) fteeessax) 111ajex meaieal 
sex.:i:eee, BHBjeet EB !:fie aeauetil!lle, eeiRBH!!'aRee, eel!ayt'lleRE, 
maximum aut ef ~!Beitel:, aHa lifet:i111e lllaKimum l!leRefit le'> ele. 

(2), (2) (b) and (3) will remain the same as proposed but 
are renumbered (1), (1) (a) and (2). 

AUTH: Sec. 33-1-313 and 33-22-1822, MCA 
IMP: Sec. 33-22-1802, 33-22-1812, and 33-22-1828, MCA 

6,6,5036 CALCULATION OF BENEFIT VALUES (1) through 
(1) (d) will remain the same as proposed. 

(2) CaleulatteAs 111~s1: l!le 111aae fer the staAaal!'a health 
l!lenefit plan ana fer eaefi l!lasie health benefit plan filea fel!' 
alli!I!'B>al b) the eellllllissieRex. Eaefi e~efi filiRg Filing of 
standard and basic health benefit plans for approval by the 
commissioner must include a description of the small employer 
carrier's benefit value method, an actuarial certification that 
the formula's expected claims costs, utilization rates and 
values used are based on commonly accepted actuarial 
assumptions, and the calculation of the benefit values of the 
eal!'rier's standard and basic plans being filed. 

AUTH: 
IMP: 

Sec. 33-1-313, 33-22-1812, and 33-22-1822, MCA 
Sec. 33-22-1802, 33-22-1809, 33-22-1811, .arui 33-22-
1812, aHa 33 t!~ 18~~. MCA 

6 6 5050 STATUS OF CARRIERS AS SMALL EMPLOYER CARRIERS -
PERMISSION TO REENTER - ANNUAL REPORTING REQUIREMENTS 

(1) In order to partieipate ~ ±R the small employer 
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market, health insurance carriers must: 

AUTH: 
IMP: 

(a) through (6) will remain the same as proposed. 

Sec. 33-1-313, 33-22-143, and 33-22-1822, MCA 
Sec. 33-22-1802, 33-22-1810, 33-22-1811, 33-22-1812, 
and 33-22-1814, MCA 

6.6.5058 REQUIREMENT TO INSURE ENTIRE GROUPS (1) through 
(3) (d) will remain the same as proposed. 

(4) Part-time and temporary employees may be offered 
coverage in a small employer group health plan at the 
discretion of the employer, provided all part-time and 
temporary employees are treated uniformly and eligibility for 
coverage is not related to risk characteristics or factors 
listed in 33-22-526, MCA. Such employees are not tq be cqunted 
fqr ourpqses of determining the number of ''eligible employees" 
pursuant to 33-22-1803!241. MCA 

AUTH: 
IMP: 

(5) through (9) will remain the same as proposed. 

Sec. 33-1-313, 33-22-143, and 33-22-1822, MCA 
Sec. 33-22-526, 33-22-1802, 33-22-1803, 33-22-1811, 
and 33-22-1812, MCA 

6,6,5060 COVERAGE THROUGH ASSOCIATIONS (1) and (a) will 
remain the same as proposed. 

(b) Make health insurance coverage offered through the 
association available to all members of the association. BQna 
fide assqciations may create membership categories that will 
nqt be qffered assqciatiqn health insurance coverage, Provided 
that such membership categories must not be based go health 
status or insurability or designed in any way to circumvent 
Montana health insurance law. 

AUTH: 
IMP: 

(2) through (7) will remain the same as proposed. 

Sec. 33-1-313, 33-1-501, and 33-22-1822, MCA 
Sec. 33-22-501, 33-22-1802, and 33-22-1803, MCA 

4. The Department has repealed ARM 6.6.5020, 6.6.5028, 
6.6.5044, 6.6.5054, 6.6.5062, 6.6.5066, 6.6.5070 and 6.6.5074 
as proposed. 

5. The Department has adopted the new rules V (ARM 
6.6.5079D), VII (ARM 6.6.5079F), VIII (ARM 6.6.5079G), XII(ARM 
6.6.5079K), and XIV (ARM 6.6.5079M) exactly as proposed. 

6. The Department has adopted new rules I (ARM 
6.6.5079), II (ARM 6.6.5079A), III (ARM 6.6.50798), IV (ARM 
6.6.5079C), VI (ARM 6.6.5079E), IX (ARM 6.6.5079H), X (ARM 
6.6.5079I), XI (ARM 6.6.5079J), and XIII (ARM 6.6.5079L) as 
proposed, but with the following changes. (Matter to be added 
is underlined; matter to be deleted is interlined) : 

RULE I !ARM 6,6.5079) OPPORTQNITIES FOR INDIVIDUALS TO 
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ENROLL IN SMALL GROUP PLANS (1) will remain the same as 
proposed. 

(2) Except as provided in (3), eligible employees who do 
not enroll during an initial enrollment opportunity as 
described in (1), provided that the opportunity lasted at least 
30 days, may be considered late enrollees. A ear~ier ma} neE 
eMeh.tde a laEe en:r-ellee frsfft ee., e:r-a~e fer fftsre Ehaft 18 fftSHEhs 
frsfft Ehe daEe ef Ehe late eftrsllee•e a~~lieaEisft. AHy 
eMel~eien fer-em eeoe:r-a~e fft~sE ee eeerdinaEed wieh any 
~:r-eeMisein~ eendieien eMel~eien ae see fe~eh iH 33 22 
1811 (3) (e), PIC .... A carrier may not impose a preexistins 
condition exclusion of more than 18 roonths from the date of a 
late enrollee's application. Although 33-22-
1811(3) (c). MCA. allows a carrier to imoose an 18 month period 
of exclusion from coverage or an 18 month preexisting condition 
exclusion for late enrollees. the federal Health Insurance 
Portability and Accountability Act of 1996 does not allow both 
and only authorizes a maximum 18 month preexistins condition 
exclusion. Therefore, late enrollees may only be subject to 
the 18 month preexisting condition exclusion from the date of 
application and a carrier must not impose unreasonable delays 
in issuing coverage from the date of such application. 

AUTH: 
IMP: 

(3) and (4) will remain the same as proposed. 

Sec. 33-22-143 and 33-22-1822, MCA 
Sec. 33-22-140, 33-22-523, 33-22-526, and 33-22-1811, 
MCA 

RULE II (AEM 6.6.5079Al GUARANTEED AVAILABILITY OF 
COVER&GE IN THE SMALL GROUP MARKET - GUARANTEED ISSUE 
REQUIREMENTS - EXCEPTIONS (1) will remain the same as 
proposed. 

(2) A small employer carrier is not required to issue 
coverage to a small group employer that does not meet the 
minimum participation and contribution requirements of the 
carrier, as permitted by 33-22-1811(3) (d), MCA. Ils\leoe:r-, 
selel} fe~ ehe ~~r~ese sf meeEin~ ~a:r-Eiei~aeien re~~i:r-emenes, 
ear:r-ie:r-e ma} net eensider as ~arE sf Ehe ~retl~ ef eli~iele 
efft~leyees these eehe:r-wiee el i~iele efft~ls} ees "he .. ah e ee-, era~e 
~nde:r- Ehe ~lan eeea~se ehq a~e ee·,•erefi ~nder eehe:r- health 
ins~:r-anee. If a carrier refuses to issue any plan to a small 
employer on the basis that the small employer does not meet 
participation or contribution requirements, the carrier may not 
issue any other plan to the small group employer. 

AUTH: 
IMP: 

(3) through (5) will remain the same as proposed. 

Sec. 33-22-1822, MCA 
Sec. 33-22-1811, MCA 

RULE III fARM 6 6.50798) DISCLOSURE OF INFORMATION 
(1) through (2) will remain the same as proposed. 
(a) Information required in 33-22-~ ~(4), MCA; 
(2) (b) through (e) will remain the same as proposed. 
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AUTH: Sec. 33-22-1822, MCA 
IMP: Sec. 33-22-1802, 33-22-1809(4), and 33-22-1811, MCA 

RQLE IV fARM 6.6.5079Cl PREEXISTING CONDITIONS -
PERMISSIBLE RESTRICTIONS IN SMALL GROUPS (1) will remain the 
same as proposed. 

(2) A preexisting condition exclusion must relate to a 
condition based on presence of a condition for which medical 
advice, diagnosis, care or treatment was recommended or 
received by the participant or beneficiary within the 6-month 
period ending on the enrollment date as defined in 33-22-140, 
MCA. Medical advice, diagnosis, care, or treatment may be 
taken into account only if it is recommended by, or received 
from, an individual licensed or similarly authorized to provide 
such services under ~he laws ef ~his s~a~e aHd e~era~iH~ wi~hiH 
~he see~e ef ~rae~iee a~therieea b~ ~his state state law and 
operatin~ within the scope of practice authorized by state law. 
A negative diagnosis does not constitute medical advice, 
diagnosis, care, or treatment for purposes of determining 
whether there is a preexisting condition. 

(3) A preexisting exclusion period may not extend ~ 
more than 12 ffiBH~he, er 19 ffiBRths iH ~he ease ef a la~e 
efi~ellee, af~er the effeeti•e da~e ef the iRaioia~al'e 
ee.era~e. the following periods of time: 

(a) For an employee or dependent obtaining coverage 
within the initial period of eligibility, twelve months from 
the coverage effective date: 

Cbl For an employee or dependent obtaining coverage 
through a special enrollment period as set forth in 33-22-523. 
MCA or an employee or dependent qualifying for a later 
enrollment period pursuant to 33-22-140(17), MCA, twelve months 
from the coverage effective date: 

(c) For an employee or dependent obtaining coverage as a 
late enrollee as defined in 33-22-140(17), MCA, ei~hteen months 
from the enrollment date. 

AUTH: 
IMP: 

(4) through (B) will remain the same as proposed. 

Sec. 33-22-1822, MCA 
Sec. 33-22-1811, MCA 

Rill,E VI fARM 6. 6. 5079El TRJ\NSITION IN LARGE AND SMALL 
GROUP HEALTH PLANS TO CHANGES QNDER HEALTH INSURJ\NCE 
PORTABILITY ACCOQNTABILITY ACT CHIPAAl IN MONTANA LAW 

(1) through (1) (t) will remain the same as proposed. 
(2) A ~re~~ health ~laH iss~ed er reRe•lea after J~Re 38, 

~ When a group health plan is first issued or renewed after 
June 30, 1997. it must provide an open enrollment period for 
the purpose of providing an opportunity to enroll in the plan 
to those persons who previously may have been excluded from 
coverage, or discouraged from participating, for reasons now 
prohibited under any statute listed in (1) . The period shall 
commence at the time the plan is issued or renewed and last not 
less than 30 days after eligible employees and their dependents 
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are notified of the enrollment opportunity as set forth in (3). 
(3) Small employer carriers must provide written notice 

prior to the opportunity to enroll set forth in (2) to each 
small employer insured under a health benefit plan offered by 
such carrier. The notice must clearly describe the enrollment 
rights required by this rule to all eligible employees and 
dependents not currently covered under the plan. Carriers 
Small employer carriers are not required to send this notice to 
each eligible employee or dependent, but must obtain written 
proof from the employer that each eligible individual has been 
notified. 

(4) through (5) will remain the same as proposed. 
(6) In order to continue operating as a small employer 

carrier, each health insurance carrier that was approved as a 
small employer carrier prior to [the effective date ef these 
~ June 26. 1998. must make a submission in accord with ARM 
6. 6. 5050 ( 1) (b) by Af>ril 1, 1998 October l. 1998. 

AUTH: 
IMP: 

Sec. 33-1-313, 33-22-143, and 33-22-1822 
Sec. 33-22-141, 33-22-514, 33-22-526, and 33-22-1811, 
MCA 

RULE IX (ARM 6 6 5079Hl PREEXISTING CONDITIONS -
PERMISSIBLE RESTRICTIONS IN GROUP PLANS OTHER THAN SMALL 
EMPLOYER PLANS (1) will remain the same as proposed. 

(2) For purposes of a preexisting condition exclusion, 
medical advice, diagnosis, care, or treatment may be taken into 
account only if it is recommended by, or received from, an 
individual licensed or similarly authorized to provide such 
services under the la~os ef this state and eperatin~ ••ithil'l the 
seepe ef praetiee a~therizea by this state state law and 
operating within the scope of practice authorized by state law. 
A negative diagnosis does not constitute medical advice, 
diagnosis, care, or treatment for purposes of determining 
whether there is a preexisting condition. 

AUTH: 
IMP: 

(3) through (6) will remain the same as proposed. 

Sec. 33-22-143, MCA 
Sec. 33-22-514, MCA 

RULE X (8RM 6 6 5079Il SPECIAL ENROLLMENT PERIODS (1) If 
an employee or dependent makes a timely request for enrollment 
under 33-22-523(1), MCA, enrollment must be effective not later 
than the first aa} ef the first ealeHaar ~eHth be~inniHg after 
the aate the ee~pletea req~est fer enrell~el'lt is reeeivecl 
regular billing date used by the carrier during the month 
following receipt of the co~leted reQ;uest for enrollment. 

(2) through (4) will remain the same as proposed. 

AUTH: 
IMP: 

Sec. 33-22-143, MCA 
Sec. 33-22-523, MCA 

RULE XI (ARM 6 6 5079J) OPPORTUNITIES FOR INDIVIDUALS TO 
ENROLL IN GROUP PLANS OTHER THAN SMALL EMPLOYER PLANS (1) Upon 
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issuance of a group health plan all eli~isle employees and 
their dependentsT who are eligible for enrollment under the 
criteria set by the plan. and thereafter all new eligible 
employees and their dependents, must be offered an opportunity 
to enroll in the plan. Any waiting period prior to enrollment 
may not exceed 12 months. 

(2) Except as provided in (3), eligible employees who do 
not enroll during an initial enrollment opportunity as 
described in (1), provided that the opportunity lasted at least 
30 days, may be considered late enrollees. A health insurance 
carrier or group health plan must afford late enrollees ane an 
opportunity to enroll at least annually. 

(3) and (4) will remain the same as proposed. 

AUTH: Sec. 33-1~313 and 33-22-143, MCA 
IMP: Sec. 33-22-140, 33-22-523, and 33-22-526, MCA 

RULE XIII (ARM 6.6.5079Ll PREEXISTING CONDITIONS IN THE 
INDIVIDUAL MARKET - DISCLOSURE (1) through (1) (c) will remain 
the same as proposed. 

(2) For purposes of a preexisting condition exclusion, 
medical advice, diagnosis, care or treatment may be taken into 
account only if it is recommended by, or received from, an 
individual licensed or similarly authorized to provide such 
services under tae laws ef tais state al\1'!: ef'lel!'aloi"'!'J 11ilohi" ioke 
seefJe ef f"Faetiee a~the~izes s) loais state state law and 
operating within the scope of practice authorized by state law. 
A negative diagnosis does not constitute medical advice, 
diagnosis, care, or treatment for purposes of determining 
whether there is a preexisting condition. 

AUTH: 
IMP: 

(3) will remain the same as proposed. 

Sec. 33-1-313 and 33-22-143, MCA 
Sec. 33-18-206(4), 33-22-130, 33-22-246, and 33-22-
301, MCA 

7. The Department has thoroughly considered all comments 
and testimony received. Those comments, and the Department's 
responses thereto, are as follows: 

Comment l· One commentator suggested that the proposed 
amendment to ARM 6.6.2507(1) be clarified to indicate that the 
preexisting exclusion statutes only apply to HMO lines in 
appropriate markets. 

Response: The commissioner agrees, and the word "and" in 
the proposed amendment is changed to "or." 

Comment 2: One commentator indicated that the purpose of 
deleting existing subsection (2) of ARM 6.6.2507 is unclear. 

Response: Subsection (2) of ARM 6.6.2507 is being deleted 
because HIPAA and certain provisions of state law adopted 
pursuant to HIPAA require varying periods of notice, depending 
on the reason for termination of health insurance coverage by a 
health insurance issuer. Because the language of subsection 
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(2) refers only to 15 days as the required period of notice, it 
is inconsistent with HIPAA and existing state law and should be 
deleted. 

Comment 3; Three commentators alleged that defining 
"temporary" with respect to employees in ARM 6. 6. 5001 (8) (a) is 
outside the scope of the commissioner's authority. 

Response· 33-1-313, MCA, generally grants the commissioner 
rule-making authority as follows: " ( 1) The commissioner may make 
reasonable rules necessary for or as an aid to effectuation of 
any provision of this code." The commissioner deems it 
necessary for purposes of determining which employees are 
"temporary" to define that term. Additionally, 33-22-1822, 
MCA, grants the commissioner specific rule-making authority in 
connection with the "Small Employer Health Insurance 
Availability Act." The term "temporary" in reference to the 
phrase "eligible employee" is found at 33-22-1803 (13), MCA, in 
that act, hence the definition of that term is within that 
specific grant of rule-making authority as well. 

Comment 4: Two commentators said that the proposed 
definition of "temporary" in ARM 6.6.5001(8) (a) is problematic 
in that some employers hire "temporary" employees for longer 
than nine months, that the proposed definition might therefor 
result in a loss of jobs for such employees, that there is "no 
mandate that a temporary employee be defined in a time bound 
manner," and that the definition is unnecessary. 

Response: The commissioner deems the proposed definition 
necessary in order to avoid a situation in which an employer 
will classify regular employees as "temporary" to avoid 
including them within its group health plan. The definitions 
used in the rule follow those found in section 2-18-101, MCA. 
Regarding the suggestion that the definition will result in the 
loss of jobs, the commissioner understands that this criticism 
can and is leveled at any provision which has as its potential 
impact additional costs on employers. It is not the 
clarification of terms used in the statutes that have this 
potential result but rather the statute itself. 

Comment 5: Regarding ARM 6.6.5001(8) (a), one commentator 
wondered if an employer could identify seasonal employees who 
meet the hourly workweek requirement but work less than nine 
months per year as "eligible employees" rather than defining a 
shorter temporary period. 

Response· The commissioner agrees that an employer should 
have the discretion to include seasonal workers as eligible 
employees provided they are not designated as temporary 
employees and that they work the requisite number of hours per 
week. The proposed rule has been amended to address this 
issue. 

Comment 6· Two commentators noted that application of 
eligibility criteria to officers as proposed in ARM 
6.6.5001(8) (b) would constitute a burden. One commentator 
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suggested that there is no authority cited for this proposed 
rule. 

Response· Montana law (section 33-22-1803(13), MCA) 
provides that members of a partnership, sole proprietors and 
independent contractors may be eligible employees or group 
health plan participants if such persons are included as an 
employee under the health benefit plan at issue and they work 
the requisite number of hours per week. The commissioner 
believes that corporate officers should be included as 
potential insureds in this scheme provided they meet the same 
criteria. 

Comment 7: One commentator suggested that the language 
"except for temporary employees excluded under ARM 
6.6.5001(8) (a)" be added after the last word in the second 
sentence of proposed amendment ARM 6.6.5004(6)151. 

Response· The commissioner rejects this suggestion as 
unnecessary. The currently proposed language refers to both 
33-22-1803, MCA, and ARM 6.6.5001(8) in which temporary 
employee exclusions are referenced and clarified. 

Comment 8· One commentator suggested striking reference to 
33-22-1812, MCA, under the "Implementing" citations for 
proposed amendments to ARM 6.6.5004 since that section has been 
repealed. 

Response: The commissioner rejects the suggestion, as it 
is customary to leave references to earlier rule-making 
authority in the implementing line for purposes of tracing 
rule-making history. 

Comment 9· Two commentators objected to proposed 
amendments to ARM 6.6.5004(12) and (13) insofar as they create 
an affirmative duty upon carriers to ascertain whether 
employers are contributing to payment for employee health 
policies. The commentators maintain that this burden-shifting 
is without statutory authority and creates additional 
administrative burdens upon carriers, as well as being 
potentially interpreted by employers as unnecessary meddling in 
their internal affairs. 

Response: The Small Employer Health Insurance Availability 
Act (33-22-1801, MCA, et seq.) places certain requirements upon 
carriers providing group health insurance to small employers. 
In addition to bringing traditional "small employers" within 
the ambit of the act, it provides that if any employer dollars 
are going toward the financing of health coverage, even for 
individuals, that will bring those individual policies under 
the act. Therefore, in order to effectuate the provisions of 
that act, there must be a reliable way to determine whether 
employers are contributing to individuals' policies. The 
commissioner believes that the most effective way to make this 
determination is for carriers to inquire of prospective 
policyholders - whether they are potential group certificate 
holders or individual policy holders - whether employer dollars 
are involved. Contrary to the assertions of the commentators 
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regarding the "burdens" this imposes, the necessary information 
can be easily obtained by carriers by asking some simple 
questions on the application for insurance forms. If carriers 
do so, they will not have to be concerned with the "deeming" 
language in subsection (13). The commissioner considers the 
statutory authority references cited to be adequate for the 
stated purpose of subsections (12) and (13) of the proposed 
rule amendment. 

Comment 10: One commentator suggested that the proposed 
new language of ARM 6.6.5004(12) was unclear and that it goes 
beyond the intent of the Health Insurance Portability and 
Accountability Act (HIPAA) . 

Response: The intent of the proposed language is to place 
the burden of ascertaining whether employers are contributing 
to an employee's health benefit plan upon the carriers. For 
response to the comment that it seems to go beyond the intent 
of HIPAA, see the Response to Comment 9. 

Comment 11: One commentator suggested that the proposed 
amendment at ARM 6.6.5004(12) (b) be changed to reflect the fact 
that under certain circumstances payments for group health 
insurance under a 125 IRS plan can be uniquely identified as 
coming solely from employee funds. Given this, those kinds of 
health plans should not trigger the application of the Small 
Employer Health Insurance Availability Act. 

Response: The statutory language at 33-22-1804 (1) (c), MCA, 
specifically disallows making distinctions of the sort 
suggested. 

Comment 12: One commentator objected to the proposed 
amendments to ARM 6.6.5008, saying that the language did not 
reflect changes made by the 1997 legislature. 

Response: Some of the proposed changes to this rule are 
considered "housekeeping" changes, the intent of which is to 
delete unnecessary language. These rule changes are not 
specifically in response to 1997 code changes. However, there 
is no requirement that the commissioner limit rule~making to 
statutory changes made in a particular legislative session. 

Comment 13· With respect to ARM 6.6.5008, two commentators 
suggested deletion of subsection (1) (referencing "major 
medical" benefits) as beyond the scope of 33-22-1828(1), MCA, 
the statute implemented through this rule. Another commentator 
additionally suggested that the entire rule be repealed in 
light of that statute, either because it is redundant of that 
statute or contradicts it. 

Response· The commissioner agrees with the commentators' 
suggestion regarding deletion of subsection (1), and the rule 
is amended accordingly. However, except for the language in 
subsection (1) (which the commissioner will delete), the 
balance of the language in the rule is not contradictory to the 
statute, but rather refers to other code and rule sections that 
are relevant to standard plans in the small group market. 
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Hence, it is deemed to be useful for those carriers that are 
trying to determine the requirements for standard plan in the 
small group market. 

Comment 14; One commentator suggested that if the 
commissioner agreed with Comment 12 that ARM 6.6.5008 should be 
repealed in its entirety, and reference to that rule should be 
deleted from ARM 6.6.5024. The commentator also suggested 
striking reference to 33-22-1812, MCA, in the implementing 
section of ARM 6.6.5024. 

Response· The commissioner disagreed with the suggestion 
to entirely eliminate ARM 6.6.5008, so maintaining the 
reference to it in ARM 6.6.5024 is appropriate. In response to 
the suggestion to strike reference to 33-33-1812, MCA, see the 
Response to Comment B. 

Comment 15; A commentator suggested deleting reference to 
33-22-1812, MCA, in the implementing line for proposed 
amendments to ARM 6.6.5024. 

Response; See Response to Comment B. 

Comment 16· One commentator suggested that the proposed 
amendment to ARM 6.6.5036 is ambiguous, and that the rule 
should be clarified to indicate that small employer carriers do 
not have to refile their benefit calculations each time a new 
standard or basic plan is filed. Additionally, the commentator 
suggested that reference to 33-22-1812 and 1822, MCA, be 
stricken from the implementing information. 

Response; The commissioner has amended the proposed rule 
language to clarify that carriers do not have to refile the 
benefit calculations relating to standard and basic plans 
already filed with the commissioner before the effective date 
of these rules. 

Regarding the comment about 33-22-1812, MCA, see Response 
to Comment 8. Regarding the comment about 33-22-1822, MCA, the 
commissioner agrees with the comment that section should only 
appear in the "Authority," and reference to it will be stricken 
from the implementing cite. 

Comment 17; Three commentators suggested that proposed 
amendments to ARM 6.6.5050(1) be rewritten to make it clear 
that it applies only to carriers entering the small group 
market for the first time. 

Resoonse; The commissioner has amended the rule proposal 
in ARM 6.6.5050(1) to reflect that the language only applies to 
carriers entering the small group market for the first time. 

Comment 18; Some commentators suggested in writing, and 
others did so orally at the hearing, that ARM 6.6.5050 be 
broken into three separate rules. 

Resoonse· The title of this rule reflects the fact that it 
is aimed at setting forth, under one rule, the requirements 
that must be met for a carrier to become and maintain its 
status as a small employer carrier, and to reenter that market 
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once it has left. Since the rule as proposed is not overly 
lengthy, the commissioner deems it best to leave it as proposed 
so that carriers will have one place to look for guidance on 
how to become approved, stay approved and obtain reapproval as 
small employer carriers. 

Comment 19· Two commentators requested that the proposed 
language in ARM 6.6.5050(6) (c) requiring small employer 
carriers to annually report small employer plans by county be 
amended out of the rule. They argued that the provision is in 
excess of statutory authority and is unnecessarily burdensome 
on carriers. One of those commentators indicated that the 
information is difficult to assemble in some circumstances. 

Response; Section 33~22-1820, MCA, requires the 
commissioner to regularly report to the governor and other 
interested persons on the effectiveness of Montana's Small 
Employer Health Insurance Availability Act. The report must 
analyze the effectiveness of the Act in promoting rate 
stability, product availability and coverage affordability. 
The report must also address whether carriers and producers are 
fairly and actively marketing or issuing health benefit plans 
to small employers. The commissioner feels the information 
required by ARM 6.6.5050(6) (c) is critical to developing the 
report and recommendations required by this statute. 

Comment 20; Two commentators objected to the proposed 
language in ARM 6.6.5050(6) (g) as being in excess of statutory 
authority and because it presents an additional burden upon 
small employer carriers. 

Response; The commissioner also believes the information 
required by ARM 6.6.5050(6) (g) is critical to the reporting 
duties contained in section 33-22-1820, MCA, as described in 
the response to Comment 19. 

Comment 21; One commentator noted that the proposed 
language at ARM 6.6.5058(1) is problematic in that it requires 
carriers to offer and make coverage available to individuals in 
group health plans, whereas it is usually the employer that 
actually makes the coverage available to individuals within a 
group. 

Response· Although these remarks are technically correct, 
the provisions of the code which this rule implements are 
phrased in the same manner. For example, section 33-22-
1811 (3) (e) (i), MCA, pr·ovides that "If a small employer carrier 
offers coverage to a small employer, the small employer carrier 
shall offer coverage to all of the eligible employees ... " 
Section 33-22-1811 (3) (e) (iii), MCA, provides that "A small 
employer carrier shall secure a waiver of coverage from each 
eligible employee who declines, at the sole discretion of the 
eligible employee, an offer of coverage ... " While the acts 
referred to in the rule may, in fact, be performed by the small 
employer, the statutes themselves place the burden for 
compliance on the small employer carrier. 
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Comment 22; Two commentators sought clarification of the 
proposed amendment at ARM 6.6.5058(4). The proposed language 
allows employers discretion to include in their group plans 
employees who are not statutorily eligible because they are 
part-time or temporary employees. The intent of this language 
is to clarify that there is no statutory prohibition of 
covering such employees. The concern expressed by these 
commentators was about whether those employees would be 
included in the determination of how many "eligible employees" 
an employer has for purposes of deciding whether small group 
provisions applied to the employer. 

Response· It was not the intent to have such discretionary 
employees included in the calculation, and the language is 
being so clarified. "Such employees are not to be counted for 
purposes of determining the number of "eligible employees" 
pursuant to 33-22-1803 (24), MCA." 

Comment 23· Three commentators expressed concern about the 
employee waiver requirements in ARM 6.6.5058(7). While noting 
that these provisions are currently in rule and are not part of 
the proposed rule changes, the commentators urged either 
repealing the requirements or otherwise addressing their 
concerns. The concerns center around the fact that carriers, 
once a health benefit plan is issued to an employer, have no 
way of directly accessing new employees and dependents for 
purposes of obtaining the required waivers. 

Response; section 33-22-1811(3) (e) (iii), MCA, requires the 
small employer carrier to obtain a waiver of coverage from each 
eligible employee who declines coverage. Because the statute 
at issue places this burden on the small employer carrier, the 
commissioner deems it appropriate that the proposed rule 
language follows the scheme adopted by the legislature. 

Comment 24; Regarding proposed rule amendment ARM 
6. 6. 5060 (1) (b) requiring bona fide associations to make 
coverage available to "all members," one commentator noted that 
associations have different kinds of members. Some "members" 
are members of the association only for limited purposes, and 
should not necessarily be afforded the health coverage options 
available to "full" members. The commentator suggested that 
the word "eligible" be added so that the rule referred to "all 
eligible members." 

Response; The commissioner is aware that many existing 
associations have differing membership categories and that 
often certain membership categories are not entitled to 
participate in the association's health insurance coverage. 
The proposed rule language has been amended to allow for this 
situation as long as membership categories are not created for 
the purpose of evading state law. 

Comment 25; The proposed amendment to ARM 6.6.5060(5) 
provides that carriers may not issue a group health insurance 
plan to an association which does not meet the requirements of 
either a bona fide or non-bona fide association. One 
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commentator requested the addition of language allowing 
carriers to rely upon written representations of associations 
that they do meet the appropriate requirements. 

Response· The commissioner is concerned that such language 
would relieve a carrier of the responsibility of making a 
reasonable investigation into the actual practices of 
associations in the event the carrier had reason to suspect, or 
even had knowledge that, an association was not complying with 
the requirements. Certainly carriers can typically meet their 
responsibilities in this regard by requiring written assurances 
from associations. The written assurances should not, however, 
allow a carrier to issue a health plan in cases where it has 
knowledge or legitimate suspicions that the association does 
not meet the requirements. 

Comment 26· One commentator recommended striking the 
reference to 33-22-1812, MCA, in the implementing line for ARM 
6.6.5078. 

Response: See the Response to Comment 8. 

Comment 27: One commentator argued that there is nothing 
in federal law nor in Senate Bill 378 which authorizes a late 
enrollment period for employees of small group employers as 
provided for in proposed new Rule I (2), and that such a 
provision encourages adverse selection. 

Response: The authority for this late enrollment provision 
is found in section 33-22-1811(3) (c), MCA. The statute, 
adopted in 1995, allowed an insurer to subject a late enrollee 
to either an 18 month period of exclusion from coverage or an 
18 month preexisting condition exclusion. When HIPAA was 
passed in 1996, it allowed for only an 18 month preexisting 
condition exclusion and not an 18 month exclusion from coverage 
for late enrollees. The rule language reflects this conflict 
between federal and state law and recognizes the preemption of 
HIPAA in this area. With respect to the concern about adverse 
selection, the legislature provided for this late enrollee 
opportunity and apparently considered an 18 month coverage 
exclusion to be adequate to address the adverse selection 
process. 

Comment 28: Three commentators requested that the language 
in the last sentence of proposed Rule !(3) be clarified to 
apply only to those enrollees who are not eligible at the 
inception of the plan. Two of those commentators were 
concerned that under this language a plan might enroll only 
healthy individuals at the inception of the plan, then once the 
rate is fixed, allow the •unhealthy" individuals the 
opportunity to enroll. 

Response: Contrary to the language proposed by the 
commentators, under certain circumstances a person may be 
entitled to an opportunity to enroll in a plan and not be 
considered a late enrollee even though the person was eligible 
to enroll during the initial enrollment period but elected not 
to enroll. These circumstances are outlined in 33-22-523 and 
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33-22-140(17), MCA, which are referenced in the proposed rule. 
Hence the commentators' proposed language would be 
inappropriate. Regarding the concern that "unhealthy" 
individuals may not be accorded an opportunity to enroll 
because of this language, there is nothing in subsection (3) 
that would allow that, and subsection (1) of the proposed rule 
prohibits it. Additionally, 33-22-526 and 33-22-1811 (3) (e), 
MCA, prohibit such activity. 

Comment 29· Three commentators objected to requiring 
carriers to comply with proposed subsection (4) of proposed new 
Rule I, which requires plans to notify eligible employees of 
possible later enrollment opportunities, on the grounds that 
carriers do not have direct access to employees. Two of the 
commentators suggested that the burden of providing the notice 
required by subsection (4) be placed upon plan administrators. 

Response; The language is identical to the federal rule 
language at 45 CFR 144.117(c) which requires plans to notify 
employees of special enrollment rights. Montana law with 
regard to "special enrollees" is modeled on the federal 
language. The language does place the requirement on the plan, 
which is a "group health plan" as defined in 33-22-140(1), MCA. 
The rule could not place the requirement upon employers because 
the insurance code gives the commissioner no jurisdiction over 
employers. 

Comment 30; Three commentators object to proposed Rule 
11(2) to the extent that it disallows counting eligible 
employees who reject coverage due to having coverage elsewhere 
in the number of eligible employees for minimum participation 
requirement purposes. Two of those commentators alleged that 
proposal contradicts the terms of 33-22-1811(3) (d), MCA. One 
commentator supported the subsection as being good policy and 
fostering more workplace health insurance coverage. 

Response; The commissioner believes that the statutory 
authority in this area should be clearer and more explicit 
authority will be sought before adopting rules concerning 
minimum participation requirements. 

Comment 31; One commentator suggested that reference to 
33-22-lBlO (4), MCA, in proposed new Rule III (2) (a) should 
instead be a reference to 33-22-1809(4), MCA. 

Response; The commentator is right and the reference is 
changed in the final rule. 

Comment 32; Three commentators requested that proposed 
Rules IV(2), IX(2) and XII1(2) be changed to allow for the 
licensing laws of other states to apply to preexisting 
conditions diagnosed in other states. 

Response; It was not the intent behind these proposed rule 
sections to exclude conditions diagnosed in other states from 
the permissible conditions for preexisting condition 
exclusions. The language is revised accordingly. 
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Comment 33· Two commentators requested that proposed new 
Rule IV(3) be revised to "reflect several terms contained in 
HIPAA legislation." The commentators requested that 
preexisting exclusion periods for initial, special and late 
enrollees be specified separately, with each exclusion period 
being a maximum of twelve months. 

Response: The maximum exclusion period for late enrollees 
in the small group market is eighteen months, so that comment 
is rejected. Since the comments reflect possible confusion 
about the appropriate preexisting exclusion periods for 
different kinds of enrollees, the suggestion to refer to each 
type of enrollment opportunity specifically is well-taken and 
the language will be changed accordingly. 

Comment 34: One commentator wanted clarification with 
respect to a situation which might arise under proposed new 
Rule IV(2) regarding a "negative diagnosis." In the situation 
in question a person (prior to obtaining health coverage) has 
gone to a physician who makes no diagnosis but refers the 
person to another doctor for additional consultation. The 
question is whether that would constitute a "negative 
diagnosis" under the proposed language. 

Response: The intent of the proposed language is to 
disallow a visit to a physician or other appropriate licensed 
health care provider from which there is a medical opinion that 
the patient has no diagnosable condition at that time as 
grounds for finding the existence of a preexisting condition. 

Comment 35: Three commentators objected to the open 
enrollment period required in proposed new Rule VI(2) on the 
following grounds: (1) It is beyond the scope of authority in 
general; (2) it would result in a guarantee issue requirement 
for the large group market contrary to statutory authority; and 
(3) it requires an annual open enrollment for large groups. 

Response: Both HIPAA and Senate Bill 378 require that 
coverage be made available, after a specified date, to 
individuals who previously had no such guarantees of coverage. 
The commissioner has determined that a one-time open enrollment 
period is the best mechanism to ensure that such individuals 
are offered the newly available coverage. Regarding the second 
concern, the proposed rule subsection does not address 
guaranteed issue and only requires the creation of an 
opportunity to enroll. The question concerning issuance will 
be determined by state and federal law concerning large and 
small group coverage, not by these regulations. Regarding the 
final concern, the proposed language has been modified to 
clarify that the open enrollment period is a one-time event. 

Comment 36: Three commentators complained that the 
requirement in proposed new Rule VI(3) to obtain proof from 
employers that they have given certain notices to their 
employees is unduly burdensome. They note that carriers would 
have a difficult time obtaining such proof from small employer 
carriers. One commentator suggests that the phrase "carriers" 
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in the last sentence be changed to "small employer carriers." 
Resgonse· The commissioner recognizes this burden. The 

importance, however, of assuring that all eligible employees 
and dependents receive the notice is substantial. The rule 
attempts to alleviate the burden by not requiring carriers to 
actually provide the notice to employees, but rather obtain 
assurances from small employers that the notice was supplied to 
eligible employees and dependents. 

The reference to "carriers" in the last sentence will be 
changed as suggested. 

Comment 37; Three commentators objected to the filing 
required in proposed new Rule VI(6). Three suggested that it 
is unnecessary because small employer carriers already 
operating in this state have already gone through the approval 
process, and one of those suggested that the April 1, 1998, 
date was too soon. 

Response; While existing small employer carriers have gone 
through the approval process, they were approved prior to the 
extensive revision of requirements for small employer carriers 
made by the 1997 legislature in SB378. Accordingly, it is the 
responsibility of the commissioner to review their submissions 
again in light of the statutory revisions to assure compliance. 

In light of the effective date of these rules, April 1, 
1998, is clearly too soon. The date is therefore changed to 
October 1, 1998. 

Comment 38; One commentator requested that proposed new 
Rule VII(l) be deleted because it is "redundant." 

Response; The intent in Rule VII is to clarify creditable 
coverage applications and methods of counting in one section so 
that a carrier can determine its obligations more readily. 
Subsection (1) does refer to two statutes that pertain to 
creditable coverage, however, it does not go so far as to 
repeat the language in those statutes. Providing a convenient 
rule in which carriers are referred to various applicable 
sections of the code is deemed to be adequate justification for 
any redundancy. 

Comment 39; One commentator urged that the period for 
mailing or hand-delivering certificates of creditable coverage 
as required in proposed new Rule VIII(2) be extended from seven 
to 14 days. 

Resoonse· The seven day requirement applies only in the 
event an individual makes a specific request for a certificate, 
and the seven day period does not commence until the carrier 
receives the request. An individual making a specific request 
for a certificate may have a pressing need for it. Having 
heard no objections to this requirement from other carriers, 
the seven day period is deemed reasonable. 

Comment 40; One commentator suggested that proposed Rule 
VIII(16) requires duplicate notices to individuals, and as such 
goes beyond the statutory requirements. 
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Response· The notice required in this section regards how 
a new issuing carrier has decided to treat previous creditable 
coverage periods. The commentator did not say which notices 
are being duplicated, and the commissioner is unable to see any 
duplication required by this section. 

comment 41· One commentator suggested that the phrase 
"urgent medical services" in proposed Rule VIII(16) be changed 
to •medically necessary services." 

Response· This language is taken largely from the parallel 
federal rule at 45 CFR 146.115. The rule generally requires 
issuing carriers to notify individuals within a "reasonable 
time" of how that new carrier has decided to treat periods of 
creditable coverage for purposes of preexisting condition 
exclusions under the new plan. "Reasonable," according to the 
rule, is to be determined in the context of the "relevant facts 
and circumstances." These circumstances are to "include" 
whether the exclusion would prevent an individual from 
obtaining "urgent" medical services. The word is used 
primarily to illustrate one example in which a shorter time 
period would be deemed "reasonable." services which are 
medically necessary but not urgent may imply a slightly longer 
reasonable time period. The intent is only to provide some 
guidance for determining what is "reasonable," hence the 
reference to "urgent" seems appropriate. 

Comment 42· One commentator claimed that the language at 
proposed Rule VIII(16) differs substantially from the federal 
rule at 45 CFR 146.115, and that it requires a plan or issuer 
to provide notice concerning creditable coverage to all 
individuals whether there is an unsatisfied preexisting period 
or not. 

Response· The language in the proposed rule is almost 
exactly the same as that in 45 CFR 146.115(d), except that it 
is slightly revised to be consistent with the format used in 
these rules. Subsection (16) does require a notice to all 
individuals applying for coverage for whom there is creditable 
coverage information, regardless of whether the carrier decides 
to apply a preexisting condition exclusion or not. Subsection 
(17) requires carriers to provide more information to those 
individuals for whom it has decided to impose a preexisting 
condition exclusion. It is reasonable to assume that 
individuals will wish to be notified that they will have a 
preexisting exclusion period as well as when they will not. 
Pending such information they may refrain from seeking 
appropriate medical services. 

Comment 43; Two commentators agreed that proposed new Rule 
X(l) parallels the related federal rule, but requested that 
carriers be allowed to make special enrollments effective 
anytime during the month following a request for special 
enrollment. The rule provides that a special enrollment must 
occur on the first calendar day of the month following a 
carrier's receipt of a request for enrollment. According to 
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the commentators, carriers often have regular billing dates 
falling on the first, fifteenth or other days of the month. 

Response: The rule will be modified to allow a special 
enrollment to commence on the first regular billing date used 
by the carrier during the month following receipt of a request 
for special enrollment. 

Comment 44: Two commentators indicated similar objections 
to proposed new Rule X(3) as were raised in connection with 
previous rules with respect to the difficulty of carriers 
providing notices to individuals within a group plan. 

Response: The Montana Code Annotated, HIPAA and the 
adopted federal rules under HIPAA all place burdens concerning 
special enrollment periods on group health plans as opposed to 
employers. The commissioner believes it is appropriate to 
place this burden on the group health plan given the language 
of the authorizing legislation and subsequent federal rule­
making. 

Comment 45: One commentator suggested that proposed new 
Rule X(3) (a) is written such that an employee could terminate 
coverage under another plan for any reason at any time, and 
then come into the current employer's plan. 

Response: The language in subsection (3) (a) parallels the 
related federal rule. It contains suggested model language for 
use by carriers when notifying new enrollees of possible later 
special enrollment opportunities. The specific language is not 
mandatory. It refers to opportunities an individual "may" have 
in the future, but does not fully specify the conditions under 
which those opportunities would be available. It is intended 
only to alert employees generally that in the event they have 
declined initial enrollment and other coverage subsequently 
terminates, there is a possibility that they could then enroll 
in the plan. Employees have the option at any time to inquire 
about the specific conditions under which they could enroll 
later. 

Comment 46: Two commentators objected to the use of the 
term "eligible employees" in proposed new Rule XI(l). That 
section concerns enrollment opportunities for employees and 
dependents in large groups. The commentators pointed out that 
"eligible employee" is defined in a specific way in 33-22-1803, 
MCA, and the definition is inappropriate in the large group 
market. 

Response: This was not the intent of the rule, and the 
language will be clarified. 

Comment 47: Several commentators objected to proposed Rule 
XI(2) which requires an annual open enrollment period for late 
enrollees in large groups. They claimed that this requirement 
is contrary to HIPAA and statutory authority under SB378. One 
commentator suggested that it encourages adverse selection in 
that employees could wait until they became sick, then enroll 
in a plan during annual enrollment. 
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Res~onse· HIPAA specifically states (42 USC 300gg) that 
late enrollees may have a preexisting condition exclusion of up 
to 18 months. Although the Health Care Financing 
Administration has interpreted HIPAA as not requiring the 
enrollment of late enrollees, the National Association of 
Insurance Commissioners believes that HIPAA's specific mention 
of a late enrollee's preexisting condition exclusion period 
indicates a congressional intent to require issuers to accept 
late enrollees. The commissioner believes that certain 
distinctions found in HIPAA, such as the 18 month preexisting 
condition exclusion for late enrollees versus the 12 months for 
on-time enrollees, would not have been made if late enrollees 
were not intended to be covered. 

The commissioner agrees with other state insurance 
regulators that in reading the various provisions of HIPAA, the 
interpretation which best gives meaning to all the references 
to "late enrollees" is one which requires a periodic open 
enrollment for late enrollees. The reference to an 18 month 
waiting period, for example, makes no sense if one interprets 
HIPAA as allowing health plans to afford no enrollment option 
whatsoever. If Congress had intended for a plan to have no 
enrollment obligation with respect to late enrollees, it is 
difficult to see why Congress would be concerned to limit the 
period of preexisting exclusion for those enrollees. The limit 
without an obligation to enroll is inconsistent. 

With respect to the commentator's objection that an annual 
late enrollment opportunity would encourage adverse selection, 
the limit on preexisting condition exclusions is designed to 
limit adverse selection. 

Comment 48· One commentator noticed a typo in new Rule 
XI(2) in which "and" in the last sentence should be changed to 
''an." 

Res~onse· The commissioner agrees, and the word •and" in 
the new rule will be changed to "an.• 

Comment 49: Two commentators objected to froposed new Rule 
XI(4) insofar as it places responsibility on carriers to 
provide notices directly to employees because of the difficulty 
of carriers obtaining direct access to employees. 

Res~onse: See the Response to Comments #21 and #44. 

By: ~~uv 
Russell B. Hill -
Rules Reviewer 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE BOARD OF SANITARIANS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to minimum 
standards for licensure and 
continuing education 

CORRECTED NOTICE OF 
AMENDMENT 

TO: All Interested Persons: 
1. On April 16, 1998, the Board of Sanitarians published 

a notice of public hearing pertaining to the amendment of the 
above-stated rules at page 824, 1998 Montana Administrative 
Register, issue number 7. On June 11, 1998, the Board of 
Sanitarians published a notice of adoption of the rules at page 
1497, 1998 Montana Administrative Register, issue number 11. 

2. ARM 8.60.414 was adopted with changes in the adoption 
notice. In subsection (2), the word "his" should have been 
stricken and amended to the word "licensee's"; the language 
"licensee's renewal form• should have been added after the word 
"with"; the word "every• should have been amended to •each" and 
the word "consecutive• should have been omitted. The 
subsection should have been adopted as follows with the above­
listed changes: 

"8.60.414 CONTINUING EDUCATION (1) will remain the same 
as adopted in the adoption notice. 

(2) A licensee must affirm on h!e licensee's license 
renewal form that the licensee has obtained a minimum of 15 
clock hours (50 to 60 minutes per hour) or 1.5 continuing 
education units +R with licensee's renewal form 9¥eFY ~ 
eeasee~:tti•,·e odd-numbered year. 

3. The Board received a comment from John MacMaster, staff 
member of the Administrative Code Committee, suggesting 
grammatical changes to this subsection. The above changes are 
being made only to make the subsection grammatically correct as 
suggested by Mr. MacMaster. 

4. The replacement pages for these amendments will be 
submitted for the June 30, 1998 filing date. 

BOARD OF COSMETOLOGISTS 
DENISE MOLDROSKI, CHAIRMAN 

BY: QW.flf ~t; 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

&L 1{, flcut, 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 15, 1998. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the 
repeal, amendment and 
adoption of rules 
relating to school funding, 
budgeting and transportation 

TO: All interested persona. 

NOTICE OF REPEAL, 
AMENDMENT AND ADOPTION 
OF RULES RELATING TO 
SCHOOL FUNDING, BUDGETING 
AND TRANSPORTATION 

1. On May 14, 1998, The Superintendent of Public 
Instruction (OPI) published notice of public hearing on the 
proposed repeal, amendment and adoption of the rules 
referenced above at page 1244 of the 1998 Montana 
Administrative Register, Issue No. 9. 

2. An opportunity for public hearing was held on June 5, 
1998. No oral comments were made at the hearing. Written 
comments were received from six individuals/organizations 
prior to the closing of the comment period. 

3. After consideration of the comments received, the 
following rule is being repealed as proposed: 10.16.2215. No 
comments were received on the repeal of this rule. 

4. After consideration of the comments received, the 
following rules are being amended as proposed: 10.7.101, 
10,7.106, 10.7.108, 10.7.111, 10.10.301C, 10.10.303, 
10.10.308, 10.10.311, 10.10.313, 10.10.503, 10.10.504, 
10.16.1314, 10.16.2218, 10.20.102, 10.22.102, 10.23.103, 
10.23.104, 10.30.402, 10.30.404, and 10.30.415. 

10.10.503 REPORTS - NQTIFICAIION TO BOARD OF PUBLIC 
EDUCATION 

COMMENT: The Missoula County Superintendent of Schools 
and the President of the Montana Association of County 
Superintendents of Schools asked if subsection (8), which is 
not proposed to be amended, is currently being implemented. 

RESPONSE: Yes, the provisions of 10.10.503 have been 
used in cases of late or incomplete annual financial reports 
and budgets. 

12-6/25/98 Montana Administrative Register 



-1720-

10.16.1314 SPECIAL EDUCATION TUITION RATES 

COMMENT: The President of the Montana Council of 
Administrators of Special Education commented that he believes 
striking the requirement in subsection (3) (b) (i) 
that the district charge regular education tuition could allow 
districts to charge tuition for students with disabilities 
while not doing so for their nondisabled peers. 

RESPONSE: ARM 10.16.1314(2) states that any waivers of 
tuition must apply equally to all students. ARM 10.16.1314(3) 
currently allows a district to charge a special education 
tuition add-on rate calculated under "option a" regardless of 
whether the district charges all students regular education 
tuition. The change in subsection (3) (b) (i) will make tuition 
rate calculations under "option b" consistent with those in 
"option a." 

10.20.102 CALCULATION OF AVERAGE NUMBER BELONGING CANal 

COMMENT: The Superintendent of Missoula Public Schools 
commented that in subsection (7) (b), wherein students enrolled 
for less than 180 hours of pupil instruction time per school 
year would be excluded from the enrollment count, would 
exclude GBD students who might have only two classes in one 
semester remaining. 

RESPONSE: The 1997 Legislature placed a minimum hour 
requirement on public school programs. This rule applies that 
minimum hour requirement to the existing determination of 
part-time versus full-time enrollment for funding purposes. 
Part-time students generate one-half of the state's normal 
(full-time) per-pupil funding. On the enrollment date, a 
student enrolled in a program designed to provide the student 
a minimum of 180 hours of pupil instruction per year will be 
counted as part-time. The 180 hours can be provided 1 hour 
per day for 180 days, 2 hours per day for 90 days, or in any 
other combination of days and hours that provides a total of 
180 hours. Students in programs which are designed to be less 
than 180 hours, such as a semester class that meets for one 
hour each day, will not meet the rule's criteria for part-time 
students and cannot be counted for state funding purposes. 
School boards, at their discretion, may still provide, and may 
allow students to enroll in programs lasting less than 180 
hours. 
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COMMENT: The Superintendent at Hellgate Elementary 
commented that subsection (7) (b), appears to allow a student 
to be counted for three ANB at three different schools in one 
year. 

RESPONSE: Student enrollment is counted one day in 
October and one day in February. The two semester counts are 
averaged to determine the enrollment used for funding. A 
student enrolled full-time in School A in October and full· 
time in School B in February would be counted as full-time for 
a half-year in each school, not as full-time for a full year 
in both schools. 

COMMENT: The Missoula county Superintendent of Schools 
and the President of the Montana Association of County 
Superintendents of Schools commented that in subsection (7), 
they disagree with the concept that two hours per day of 
instructional time is sufficient to receive the same 
reimbursement as that of a student attending a full six-hour 
day and the same on counting a student as full-time if the 
student attends only 1/3 of any part of the entire year. 

RESPONSE: State law provides for including in the ANB 
count students enrolled less than full-time (20·9-311(4), 
MCA) . The rule change does not attempt to change the number 
of hours currently required for full-time enrollment. It 
clarifies the existing statute and rules that allow partial 
funding for students attending less than full-time. 

10.23.104 RETIREMENT LEVIES 

COMMENT: The Missoula County Superintendent of Schools 
and the President of the Montana Association of County 
Superintendents of Schools commented that because the 
preliminary budget was eliminated prior to FY98, the county 
superintendent has no way of verifying the amounts submitted 
for the retirement fund levy. They both suggested new 
language that would require districts to submit to the county 
superintendent a listing of each position of employment with 
budgeted amount of compensation. 

RESPONSE: The rule reflects the 1997 law change that 
eliminated the preliminary budget document and moved the 
position roster to the final budget document. Section 20-9-
132, states, "If any appropriation item of the final budget 
provides for the payment of wages or salary to more than one 
person, the district shall attach to the budget a separate 
listing of each position of employment, with the budgeted 
amount of compensation for each position." 
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5. After consideration of the comments received, the 
following rules are being adopted as proposed and codified as 
follows: RULE I (10.10.316) and RULE II (10.23.108). No 
comments were received on these rules. 

6. After consideration of the comments received, the 
following rules are being amended with the changes given 
below, new material underlined, deleted material interlined. 

10 7 l 12 SIJMMARY OF REOIIIREMENTS FOR BUS TRANSPORTATION 
FOR gr.tGIBILITY FOR STATE REIMBURSEMENT ( 1) remains the same. 

(2) The route must be approved by the county 
transportation committee. (20·20·132, MCA.) 

(a) 'f'he connty tzanspoztation couanittee must withdzaw 
appzoval of a zonte that czosses two school disLLicts' 
bonndazy if one school district objects to the ronte and the 
districts do not have a wzitten agzeement authorizing the 
route7 If a district's bus route crosses the district 
bounda~ into another district's transportation service area 
without a written agreement between districts authorizing the 
route. the county transportation committee must withdraw its 
approval of the entire route. 

(b) remains the same as proposed. 
(3) through (9) remain the same. 

COMMENT: The Missoula County Superintendent of Schools, 
the Fergus County Superintendent of Schools, and the president 
of the Montana Association of County Superintendents of 
Schools commented that the proposed language in subsection 
(2) (a) is awkward. Alternative language was suggested in two 
comments. 

RESPONSE: OPI agrees and will replace the currently 
proposed language. 

10.15.101 DgFINITIONS The following definitions apply to 
ARM Title 10, chapters 16, 20, 21, 22, and 23: 

(1) and(2) remain the same as proposed. 
(3) "1<ttendance" means a student is pzesent for at least 

the miu±mwn MLtOtlnt: of pupil inetrt:2ction (PI) time defined in 
!36l or (3'1). 

(4) through (58) remain the same as proposed, but are 
renumbered (3) through (57). 

COMMENT: The Missoula County Superintendent of Schools 
and the President of the Montana Association of County 
Superintendents of Schools commented that the language in 
subsection (3) is not proposed to be changed, however, it 
refers to subsections(36) and (37) which will be deleted with 
these rule changes. 
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RESPONSE: OPI agrees. Subsection (3), defining 
"attendance,• will be removed and remaining subsections 
renumbered. 

COMMENT: The Superintendent of Missoula Public Schools 
commented that the wording change in the definition of 
"Enrolled student• would seem to exclude GED students. 

RESPONSE: The proposed rule change reflects current OPI 
policy, which allows students in district approved, state 
accredited programs to be counted for state funding if minimum 
pupil instruction time requirements are met. Students in 
accredited high school programs, including programs designed 
to prepare them for high school equivalency diplomas or 
certificates or to provide graduation in alternative high 
school settings, will continue to qualify. Students in 
programs which are not acceptable to be applied toward 
graduation would not meet this qualification. 

10.16.2216 SPECIAL EDUCAIION TRANSFERS AND PAYMENTS TO 
OTHER DISTRICTS AND COOPERATIVES (1) To meet its obligation to 
provide services for students with disabilities, a district 
may establish its own special education program, participate 
in a special education full service cooperative for special 
education services established under 20-7-451. MCA or enter 
into an interlocal agreement, as defined in Title 7, chapter 
11, part 1, MCA, with another district. 

(2) remains the same as proposed. 
(3) When a special education full service cooperative 

for special education services established under 20-7-451, 
~ contracts with a district to provide special education 
instructional and related services: 

(a) and (b) remain the same as proposed. 
(4) and (5) remain the same. 

COMMENT: The President of the Montana Council of 
Administrators of Special Education, commented that he 
believes the wording •special education cooperative(s)" in 
subsections (1) and (3) should be changed to "full service 
educational cooperatives• as allowed under 20-7-451, MCA. 

RESPONSE: OPI agrees. The words "special education 
cooperative" should be replaced with "a full service 
cooperative for special education services established under 
20-7-451, MCA" in (1) and (3). 
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7. Baaed on the foregoing, the Superintendent of Public 
Instruction hereby repeals, amends and adopts the rules as 
proposed, with changes noted above. 

Instruction 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE BO~RD OF ENVIRONMENTAL REVIEW 
OF THE ST~TE OF MONTANA 

In the matter of the 
amendment of 17.8.101, 801 
and 901, revising the 
definition of volatile 
organic compounds, the 
amendment of 17.8.102, 
updating the incorporations 
by reference, and the 
amendment of 17.8.302, 
incorporating by reference 
maximum achievable control 
technology standards for 
primary aluminum reduction 
plants. 

TO: All Interested Persons 

NOTICE OF AMENDMENT 

(Air Quality) 

1. On April 16, 1998, the Board published notice of the 
proposed amendment of the above-stated rules at page 851 of the 
1998 Montana Administrative Register, issue number 7. 

2. The Board has amended rules 17.8.102 and 17.8.302 as 
proposed. 

3. The Board has amended the following rules as proposed 
with the following changes from the original proposal. Matter 
to be added is underlined. Matter to be deleted is interlined. 

17.8.101 DEFINITIONS As used in this chapter, unless 
indicated otherwise in a specific subchapter, the following 
definitions apply: 

(1) through (39) Remain as proposed. 
(40) (a) "Volatile organic compounds (VOC)" means any 

compound of carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than 
the following, which have been determined to have negligible 
photochemical reactivity: methane; ethane; methyl acetate; 
methylene chloride (dichloromethane); 1,1,1-trichloroethane 
(methyl chloroform); 1,1,1-trichloro-2,2,2-trifluoroethane 
(CFC-113); trichlorofluoromethane (CFC-11); 
dichlorodifluoromethane (CFC-12); chlorodifluoromethane 
(CFC-22); trifluoromethane (FC-23); 1,2-dichloro-1,1,2,2 
tetrafluoroethane (CFC-114); chloropentafluoroethane (CFC-115); 
1,1,1-trifluoro-2,2-dichloroethane (HCFC-123); difluoromethane 
(HFC-32); ethylfluoride (HFC-161); 1,1,1,3,3,3-hexafluoropropane 
(HFC-236fa); 1,1,2,2,3-pentafluoropropane (HFC-245ca); 1,1,2,3,3 
-pentafluoropropane (HFC-245ea); 1,1,1,2,3-pentafluoropropane 
(HFC-245eb); 1,1,1,3,3-pentafluoropropane (HFC-245fa); 
1,1,1,2,3,3-hexafluoropropane (HFC-236ea); 1,1,1,3,3 
-pentafluorobutane (HFC-365mfc); chlorofluoromethane (HCFC-31); 
1,2-dichloro-1,1,2-trifluoroethane (HCFC-123a); 1 chloro-
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1-fluoroethane (HCFC-151a); 1,1,1,2,2,3,3,4,4-nonafluoro 
-4-methoxy-butane (C4F90C113l (C4F90CH3l; 
2-(difluoromethoxymethyl)-1,1,1,2,3,3,3-heptafluoropropane 
( (CF3] i!CFCFi!OCII3) ( (CFJ) 2CFCF20CH3); 1-ethoxy-1, 1, 2, 2, 3, 3, 4, 4, 4 
-nonafluorobutane (C4F90Cilll5} {C4F90C2HS); 
2-(ethoxydifluoromethyl)-1,1,1,2,3,3,3-heptafluoropropane 
( [CF3] i!CFCFZ!OCII::lll5) ( ( CFJ) 2CFCF20C2Hs) ; fiyeref lHere earben ( IIFC) 
~ 1.1.1.2.3.4.4.5,5,5-decafluoropentane (HFC43-10mee); 
hydreehlereflHe-reeat'ben (IICFC) ili!Sea and eb 3, 3-dichloro 
-1,1,1,2,2,-pentafluoropropane {HCFC-225ca); 1,3-dichloro 
-1, 1, 2, 2, 3 -pentaf luoropropane (HCFC-225cb) ; 1,1, 1, 2 
-tetrafluoroethane (HFC-134a); 1,1-dichloro-1-fluoroethane 
(HCFC-141b); 1-chloro-1,1-difluoroethane (HCFC-142b); 
2-chloro-1,1,1,2-tetra-fluoroethane (HCFC-124); 
pentafluoroethane (HFC-125); 1,1,2,2-tetrafluoroethane 
(HFC-134); 1,1,1-trifluoroethane (HFC-143a); 1,1-difluoroethane 
(HFC-152a); parachlorobenzotrifluoride (PCBTFl; cyclic, 
branched, or linear completely methylated siloxanes; acetone; 
perchloroethylene (tetrachloroethylene) and perfluorocarbon 
compounds which fall into these classes: 

(i) cyclic, branched, or linear completely fluorinated 
alkanes; 

(ii) cyclic, branched, or linear completely fluorinated 
ethers with no unsaturations; 

(iii) cyclic, branched, or linear completely fluorinated 
tertiary amines with no unsaturations; and 

(iv) sulfur-containing perfluorocarbons with no 
unsaturations and with sulfur bonds only to carbon and fluorine. 

(b) For purposes of determining compliance with emissions 
limits, VOC will be measured by the test methods in 40 CFR Part 
60, Appendix A, as applicable. Where such a method also 
measures compounds with negligible photochemical reactivity, 
these negligibly-reactive compounds may be excluded as VOC if 
the amount of such compounds is accurately quantified, and such 
exclusion is approved by the department. As a precondition to 
excluding these compounds as VOC or at any time thereafter, the 
department may require an owner or operator to provide 
monitoring or testing methods and results demonstrating, to the 
satisfaction of the department, the amount of 
negligibly-reactive compounds in the source's emissions. 

(41) through (42) Remain as proposed. 
AUTH: 75-2-211, MCA; IMP: Title 75, chapter 2, MCA 

17.8.801 DEFINITIONS For the purpose of this subchapter, 
the following definitions apply: 

(1) through (28) Remain as proposed. 
(29) (a) "Volatile organic compounds (VOC)" means any 

compound of carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than 
the following, which have been determined to have negligible 
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photochemical reactivity: methane; ethane; methyl acetate; 
methylene chloride (dichloromethane); 1,1,1-trichloroethane 
(methyl chloroform); 1,1,1-trichloro-2,2,2-trifluoroethane 
(CFC-113); trichlorofluoromethane (CFC-11); 
dichlorodifluoromethane (CFC-12); chlorodifluoromethane 
(CFC-22); trifluoromethane (FC-23); 1,2-dichloro-1,1,2,2 
-tetrafluoroethane (CFC-114); chloropentafluoroethane (CFC-115); 
1,1,1-trifluoro-2,2-dichloroethane (HCFC-123); difluoromethane 
(HFC-32); ethylfluoride (HFC-161); 1,1,1,3,3,3-hexafluoropropane 
(HFC-236fa); 1,1,2,2,3-pentafluoropropane (HFC-245ca); 1,1,2,3,3 
-pentafluoropropane (HFC-245ea); 1,1,1,2,3-pentafluoropropane 
(HFC-245eb); 1,1,1,3,3-pentafluoropropane (HFC-245fa); 
1,1,1,2,3,3-hexafluoropropane (HFC-236ea); 
1,1,1,3,3-pentafluorobutane (HFC-365mfc); chlorofluoromethane 
(HCFC-31); 1,2-dichloro-1,1,2-trifluoroethane (HCFC-123a); 1 
c h 1 o r o - 1 - f l u o r o e t h a n e ( H C F C - 1 5 1 a ) ; 
1,1,1,2,2,3,3,4,4-nonafluoro-4-methoxy-butane (C4F90Cll3) 
{ C4 F 90CH 3 l ; 2- ( d if 1 uorome t hoxyme thy 1) - 1, 1, 1, 2, 3, 3, 3 
- heptafluoropropane ( [CF3] iWFCF20CII3) ( (CFJ) 2CFCF20CHJ) ; 
1-ethoxy-1,1,2,2,3,3,4,4,4-nonafluorobutane (C4F90C2H5) 
(C4F90C2Hs); 2-(ethoxydifluoromethyl)-1,1,1,2,3,3,3 
- heptafluoropropane ( [CF3} 2CFCF20CIIil!IS) ( ( CFJ)2CFCF20C2Hs) ; 
R}'drefluere eareoH (IIFC) 43 111ee 1.1.1.2.3,4,4.5.5.5 
decafluoropentane (HFC43-10mee), ft}droehlorefluereeareeH (IICFC) 

225ea aHa ee 3,3 dichloro-1,1,1,2.2.-pentafluoropropane 
{HCFC-225ca); 1.3-dichloro-1.1.2.2,3-pentafluoropropane 
(HCFC-225cb): 1,1,1,2-tetrafluoroethane (HFC-134a); 
1,1-dichloro-1-fluoroethane (HCFC-141bl; 
1-chloro-1,1-difluoroethane (HCFC-142b); 
2-chloro-1, 1, 1, 2-tetra-fluoroethane (HCFC-124); 
pentafluoroethane (HFC-125); 1,1,2,2-tetrafluoroethane 
(HFC-134); 1,1,1-trifluoroethane (HFC-143a); 1,1-difluoroethane 
(HFC-152a); parachlorobenzotrifluoride (PCBTF) ; cyclic, 
branched, or linear completely methylated siloxanes; acetone; 
perchloroethylene (tetrachloroethylene) and perfluorocarbon 
compounds which fall into these classes: 

(29) (a) (i) through (b) Remain as proposed. 
AUTH: 75-2-111. 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 
75-2-204, MCA 

17.8.901 DEFINITIONS For the purposes of this subchapter: 
(1) through (19) Remain as proposed. 
(20) (a) "Volatile organic compounds (VOC)" means any 

compound of carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than 
the following, which have been determined to have negligible 
photochemical reactivity: methane; ethane; methyl acetate; 
methylene chloride (dichloromethane); 1,1,1-trichloroethane 
(methyl chloroform); 1,1,1-trichloro-2,2,2-trifluoroethane 
(CFC-113) trichlorofluoromethane (CFC-11); 
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dichlorodifluoromethane (CFC-12); chlorodifluoromethane 
(CFC-22); trifluoromethane (FC-23); 1,2-dichloro-1,1,2,2 
-tetrafluoroethane (CFC-114); chloropentafluoroethane (CFC-115); 
1,1,1-trifluoro-2,2 -dichloroethane (HCFC-123); difluoromethane 
(HFC-32); ethylfluoride (HFC-161); 1,1,1,3,3,3-hexafluoropropane 
(HFC-236fa); 1,1,2,2,3-pentafluoropropane (HFC-245ca); 1,1,2,3,3 
-pentafluoropropane (HFC-245ea); 1,1,1,2,3-pentafluoropropane 
(HFC-245eb); 1,1,1,3,3-pentafluoropropane (HFC-245fa); 
1,1,1,2,3,3-hexafluoropropane (HFC-236ea); 
1,1,1,3,3-pentafluorobutane (HFC-365mfc); chlorofluoromethane 
(HCFC-31); 1,2-dichloro-1,1,2-trifluoroethane (HCFC-123a); 1 
chloro-1-fluoroethane (HCFC-151a); 1,1, 1, 2, 2, 3, 3, 4, 4 
- nonaf 1 uoro- 4- methoxy- butane ( C4 F90CJ!3) ( C4 F90CH3J ; 
2-(difluoromethoxymethyl)-1,1,1,2,3,3,3-heptafluoropropane 
( [CF3]2CFCF20CIIJ) { {CF3) 2CFCF20CH3); 1-ethoxy-1, 1, 2, 2, 3, 3,4,4 ,4 
-nonafluorobutane (C4F90C21!5) (C4F90C2Hs); 
2-(ethoxydifluoromethyl) -1,1,1,2,3,3,3-heptafluoropropane 
( [CFJ] 2CFCF20CII21!5) ( ( CF3) 2CFCF20C2H5) ; hj•dreflHeFe eaFeeR (I!FC) 

+3-fflee 1,1,1.2.3.4.4.5.5.5-decafluoropentane (HFC43-10mee)~ 
ft} droehlorofl~:~ereectreoR (IICFC) 225ea aRd ee 
3,3-dichloro-1,1.1.2,2,-pentafluoropropane (HCFC-225ca); 
1,3-dichloro-1,1.2,2,3-pentafluoropropane (HCFC-225cb); 
1,1,1,2-tetrafluoroethane (HFC-134al; 1,1-dichloro-1 
-fluoroethane (HCFC-141b); 1-chloro-1,1-difluoroethane 
(HCFC-142b); 2-chloro-1,1,1,2-tetrafluoroethane (HCFC-124); 
pentafluoroethane (HFC-125); 1,1,2,2-tetrafluoroethane 
(HFC-134); 1,1,1-trifluoroethane (HFC-143a); 1,1-difluoroethane 
(HFC-152a); parachlorobenzotrifluoride (PCBTF); cyclic, 
branched, or linear completely methylated siloxanes; acetone; 
perchloroethylene (tetrachloroethylene) and perf 1 uorocarbon 
compounds which fall into these classes: 

(20) (a) (i) through (b) Remain as proposed. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 
75-2-204, MCA 

4, Changes to the original proposal have been made in 
response to comments from EPA. EPA submitted technical 
corrections to the definitions of volatile organic compounds 
contained in ARM 17.8. 101, 801, and 901. The corrections 
consist of converting chemical formulae to a subscript format, 
and using specific chemical names rather than the more generic 
names used in the proposal. These corrections will conform the 
final state rule to the final federal regulations. 

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW 

Jo~.~rU~e Reviewer by~:--
Certified to the Secretary of State June 15, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of amendment of 
17.8.514, updating the air 
quality major open burning fees 

TO: All Interested Persons 

NOTICE OF AMENDMENT 

(Air Quality) 

1. On April 16, 1998, the Board published notice of the 
proposed amendment of 17.8.514 at page 859 of the 1998 Montana 
Administrative Register, issue number 7. 

2. The Board has amended rule 17.8.514 as proposed. 

3. No comments or testimony were received. 

BOARD OF ENVIRONMENTAL REVIEW 

by~ 
CINDY E. KIN, Cha1rperson 

Reviewed by: 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 17.38.101, 17.38.202, 
17.38.207, 17.38.208, 17.38.215 
through 17.38.218, 17.38.226, 
17.38.229, 17.38.234, 17.38.235, 
17.38.239, 17.38.244, 17.38.256 
and 17.38.270, updating 
public water supply and public 
sewage system rules. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

(Public Water Supply) 

1. On January 29, 1998, the Board published a notice of 
public hearing for proposed amendment of the above-stated rules, 
at page 242 of the 1998 Montana Administrative Register, Issue 
No. 2. 

2. On April 3, 1998, the board approved amendment of the 
above-listed rules with the exception of 17.38.215(1) (b). The 
board deferred action on that sub-section to its meeting on June 
12, 1998. The Notice of Amendment was certified to the Secretary 
of State April 30, 1998, and published at page 1167 of the 1998 
Montana Administrative Register, Issue No. 8. 

3. The board has amended rule 17.38.215(1) (b) as proposed 
in the Notice of Proposed Amendment, referred to in 1. above, 
with the following changes (new material is underlined; material 
to be deleted is interlined) : 

17.38.215 BACTERIOLOGICAL QUALITY SAMPLES (1) (a) remains 
as amended in April 1998. 

(1) (b) The supplier of water for a transient 
non-community water system shall sample according to the table in 
(a) above. except that: 

(i) beginning August 1. 1998, a supplier of water for a 
transient non-community water system that uses only ground water 
(exee~t ~re~Hd water that is not under the direct influence of 
surface water} and serves a maximum daily population of 1000 
persons or fewer shall sample for coliform bacteria in each 
calendar quarter during which the system provides water to the 
public unless required to sample more frequently as provided in 
(c) below, eneef!t that ee!JiHHiH!J Oeteeer 1, 1993, tkese stt~~liers 

mHst sample aeesrdiH!J te tfie taele ia (a) aee.e. 
(ii) HSeS SHl} !JrSHHB 1Jater (except !JrBHfld .. ater HAder tfie 

direct iflfl~eHee ef sHrfaee • .. ater) aHa sen•es a manimHm daily 
pep~latieR ef ever 1999 flerseHs mttst sam~le aeeerdiR!J te tfie 
taele in (a) aeeve. 

(1) (c) through (8) same as amended in April 1998. 

4. The notice of public hearing specified the reasons for 
these amendments. Spoken and written comments were received at 
the public hearing held on February 23, 1998. Additionally, 
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written comments were received. Responses to comments 1 and 
23 through 27 were set forth in the Notice of Amendment published 
at page 1167 of the 1998 Montana Administrative Register, 
Issue No. 8. Specific responses to comments 2 through 22 
directed at 17.38.215(1) (b) did not appear in the previous Notice 
of Amendment referenced above. Those responses follow. 

COMMENT 2: All persons commenting on this provision opposed 
the proposed change from monthly to quarterly bacteriological 
sampling for transient non-community water systems. Ruth Powers, 
R.S., Missoula City-County Health Department; Peter M. Frazier, 
Great Falls/Cascade County City-County Health Department; Denise 
Moldroski, R.S. and Thomas Moore, R.S., Gallatin City-County 
Health Department; Dick Quist, Ph.D., R.S., Flathead County 
Health Department; David Haverfield, Lolo Water and Sewer 
District, Missoula County; Jake Kammerer, R.S., Ravalli County 
Sanitarian; Jeff McCleary, Montana Association of Water and Sewer 
Systems; Robert A. Davidson, microbiologist, AMATEC Water and 
Wastewater Analysis & Consulting, Billings. 

RESPONSE: The entire justification for this amendment is provided 
here in order to promote a better understanding of the effect of 
the amendment and the reasons for it. The amendment will reduce 
the required frequency of sampling for coliform bacteria from 
monthly to quarterly for certain small public water supply 
systems. The amendment will apply only to transient 
non-community water systems that use only ground water that is 
not under the direct influence of surface water and that serve a 
maximum daily population of 1,000 or fewer. This would include, 
for example, small restaurants and bars with water supplied by a 
well. 

The term "transient non-community water system" is defined 
at Section 75-6-102(20), MCA, as "a public water supply system 
that is not a community water system and that does not regularly 
serve at least 25 of the same persons for at least 6 months a 
year". Transient systems using surface water or serving more 
than 1,000 people per day would still have to sample monthly as 
required by EPA regulations. The amended reuse will still be 
more stringent than EPA requirements for non-community systems 
and will adequately protect public health. 

As stated, EPA regulations require monthly monitoring for 
non-community systems that utilize surface water sources, or that 
serve more than 1,000 people per day. But EPA regulations allow 
all other non-community systems to sample quarterly, or even as 
infrequently as once per year under certain conditions. 
Montana's amended rule is still more stringent than the EPA rule. 
Non-transient non-community systems (such as schools and 
businesses) will still have to sample monthly under this 
proposal. No public water supply system will be allowed to 
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sample less frequently than quarterly and the department will 
retain authority to require monthly sampling where warranted. 

Over the past 4-1/2 years, all transient non-community 
systems have been required to sample monthly. Monthly coliform 
monitoring for all non-community water suppliers was required in 
1993 because monthly sampling would provide for earlier detection 
of contamination by bacteria, just as weekly sampling would 
detect contamination earlier than monthly sampling, and so on. 
Four Hundred and one (401) transient systems had positive samples 
between January 1, 1995, and April 30, 1.998. This is an average 
of 10 per month or 0.93\ of the total transient non-community 
systems utilizing ground water. In addition, many of the 
problems identified through monthly sampling during this period 
have now been addressed by water suppliers. In light of this 
information, the board believes that quarterly coliform sampling 
is adequate for systems of this type that have a satisfactory 
history of coliform sampling, and that are not known to have 
sources vulnerable to contamination. 

In addition, the reduction to quarterly sampling will allow 
the department to more effectively administer public water supply 
regulations overall. Every coliform sample that is taken creates 
expenditures of time beyond the obvious. Some of these are in 
taking and mailing the sample, analysis of the samples, review of 
sample results to ensure compliance and accuracy, data entry and 
filing, database maintenance, follow-up regarding incomplete and 
inaccurate sample information, follow-up on missed or late 
samples, quarterly data reporting to EPA, and enforcement 
actions. Currently, the department receives an average of more 
than 125 coliform sample results from public water suppliers 
every working day. The board believes the amended rule will 
result in a more effective allocation of the department's 
resources for the overall protection of public water supplies. 

COMMENT 3: Microbial contamination often occurs on an 
intermittent and sporadic basis. Monitoring quarterly is likely 
to be ineffective at detecting this type of contamination. 
Consider eating at your favorite rural restaurant or bar and not 
knowing if the water is safe to drink, because it hasn't been 
sampled for several months. Ruth Powers, R.S., Missoula City­
County Health Department. 

RESPONSE: Microbiological contamination does often occur on an 
intermittent basis. The department agrees that monthly sampling 
is generally more desirable than quarterly sampling, but even 
monthly sampling will not guarantee safe water. EPA estimates 
that five samples should be taken at a given time to accurately 
assess the microbiological quality of drinking water, but the 
results of even multiple samples are only indicative of the 
quality of water at the time of sampling. However, EPA has 
established through rulemaking that quarterly routine sampling is 
adequate for this classification of public water systems. 
Additionally, the department intends to begin evaluations of the 
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sources of water serving transient systems to determine if 
surface water influence exists. Many sanitary surveys have been 
completed at transient systems over the past 5 years to identify 
system deficiencies, and to explain sampling requirements. The 
board expects that source water protection, proper source 
construction, and treatment (where necessary) will provide more 
effective public health protection for transient systems than 
monthly coliform sampling. 

COMMENT 4: Microbiological contamination of ground water 
(well) sources may occur sporadically in response to seasonal 
effects or other influencing factors and does not necessarily 
persist for a lengthy time period. Quarterly sampling may miss 
the period of contamination. Dick Quist, Ph.D., R.S., Flathead 
County Health Department. 

RESPONSE: See response to comment 3 above. 

COMMENT 5: From a public health perspective, contaminated water 
can result in contamination of foods, utensils, dishes, food 
preparation surfaces and ice. This can be a significant causal 
factor of food borne illness. The very young and elderly are 
most at risk. Dick Quist, Ph.D., R.S., Flathead County Health 
Department. 

RESPONSE: See responses to comments 2 and 3 above. 

COMMENT 6: Many instances of contamination may be occurring daily 
that go unnoticed. Reducing the frequency of testing may only 
further endanger our fragile potable water supplies. David 
Haverfield, Lolo Water and Sewer District, Missoula County. 

RESPONSE: See responses to comments 2 and 3 above. 

COMMENT 7: The proposal to reduce sampling frequency for small 
public water systems under 17.38.215(l)(b)(i) is a setback, not 
a step in the right direction, due to health risks involved with 
contaminated drinking water. Quarterly sampling is not adequate 
to detect problems in a timely manner. Jake Kammerer, R.S., 
Ravalli County sanitarian. 

RESPONSE: See responses to comments 2 and 3 above. 

COMMENT 8: Bacteriological water sampling is one of the least 
expensive of all required water tests, but serves one of the most 
important public health roles. Peter M. Frazier, Great 
Falls/Cascade County City-County Health Department. 

RESPONSE: See responses to comments 2 and 3 above. 

COMMENT 9: The cost of monthly sampling, for as little as $10 per 
month, does not seem a significant hardship. David Haverfield, 
Lolo Water and Sewer District, Missoula County. 
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RESPONSE: Sample analysis cost was not a significant 
consideration in this proposal. However, sampling errors can 
result in additional costs associated with follow-up samples. 
One unsatisfactory sample requires four immediate check samples 
($40 to $100, depending upon the lab), and five samples the next 
month ($50 to $125, depending upon the lab). Because transient 
owners and operators are not certified operators and are often 
unaware of proper sampling techniques, sample errors can result 
in significant expenditures without a commensurate public health 
benefit. 

COMMENT 10: While there may be circumstances that warrant 
quarterly sampling for public water supplies that are not at risk 
to microbial contamination, in many situations reducing the 
sampling would unnecessarily expose the public to microbial 
contamination. Ruth Powers, R.S., Missoula City-County Health 
Department. 

RESPONSE: See responses to comments 2 and 3 above. 

COMMENT 11: Although there are probably a number of systems 
throughout the state where monthly sampling may not be warranted, 
there are many systems where quarterly monitoring could put the 
public at risk. Peter M. Frazier, Great Falls/Cascade County 
City-County Health Department. 

RESPONSE: See responses to comments 2 and 3 above. 

COMMENT 12: While there may be circumstances that warrant 
quarterly sampling for public water supplies that are less at 
risk from microbial contamination, in many situations reducing 
the sampling frequency may unnecessarily expose the public to 
dangerous bacteria. David Haver£ ield, Lola Water and Sewer 
District, Missoula County. 

RESPONSE: See responses to comments 2 and 3 above. 

COMMENT 13: Commentor opposes the proposed amendment, at least 
until a more detailed rationale is provided to the public with 
additional opportunity for public comment. No reason for the 
change in terms of protecting public health was stated other than 
to conform with federal requirements which have not changed since 
1993 when the requirement for monthly sampling of these systems 
was adopted. Jeff McCleary, Montana Association of Water and 
Sewer Systems. 

RESPONSE: See response to comments 2 and 3 above, and comment 15 
below. 

COMMENT 14: Commentor requests that the board require answers to 
the following questions and allow additional public comment 
before approving the proposed amendment. 

(1) Why is this change being proposed at this time? 
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(2) Is the change proposed in order to better protect 
public health? 

(3) What were the reasons given in 1993 when the sampling 
requirement for such systems was changed from quarterly 
to monthly? 

(4) Do sanitary surveys, bacteriological sampling results, 
absence of boil orders and overall conditions of 
transient non-community public water supply systems 
suggest that quarterly bacteriological sampling is 
again adequate to protect public health? 

(5) Is this change being proposed to give transient 
non-community systems monitoring relief, or to relieve 
the paperwork burden of someone else? 

(6) Is it in the best interests of public health to impose 
a stringent regulation in 1993 and then change it back 
to a less stringent regulation in 1998? 

Jeff McCleary, Montana Association of Water and Sewer systems. 

RESPONSE: (1) See response to comment 2 above. 
(2) See response to comment 2 above. 
(3) See response to comment 2 above. 
(4) After 4-1/2 years of monthly monitoring and 

increased sanitary surveys, the overall condition of transient 
non-community systems has improved. As stated in the response to 
comment 2 above, 401 transient systems had positive samples 
between January 1, 1995, and April 30, 1998, an average of 10 per 
month or 0. 93\ of the total transient non-community systems 
utilizing ground water. 

(5) The board always tries to avoid imposing 
unnecessary regulations on either the regulated public or the 
department. Based on 4-1/2 years of sampling data, the board 
believes that monthly coliform testing is simply not necessary 
for most transient non-community systems since the department 
retains authority to continue to require monthly testing for 
systems which are suspect. 

(6) Based upon the above responses and the response to 
comment 15 below, the board believes the amended rule is in the 
best overall interest of public health, including the much 
greater population served by community and non-transient systems. 

COMMENT 15: Missoula City-County Health Department recommends 
alternate language to the effect that monthly samples would be 
required for these systems for each month during which the system 
provides water to the public. An exception to this requirement 
would be made for such systems to sample for coliform on a 
quarterly basis if the following conditions were met: (1) if no 
routine samples from the previous 3 years contained coliform; and 
(2) a sanitary survey conducted by the department or county 
sanitarian within the past 3 years showed no relevant risk to the 
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well or distribution system; and (3) no changes have been made to 
the well or to the distribution system. Ruth Powers, R.S., 
Missoula City-County Health Department. 

RESPONSE: The board does not believe the alternate language 
suggested by this Commentor and others is necessary. The 
existing rule gives the department the authority to increase the 
required sampling frequency based upon sampling results or other 
conditions that indicate a risk to the health of water users. 
See 17.38.215(1) (c). The department intends to use this 
authority to require some systems to continue with monthly 
sampling after the amended rule takes effect. 

In addition, it was determined that the existing database 
and database programming were not sufficient to perform the 
necessary searches and reviews to easily compile the relevant 
information to implement a system as proposed in this comment. 
As a result, each system file would have to be manually reviewed 
individually to make fair and uniform decisions. More than 
35,000 sample records (750 pages of data), relevant file 
correspondence, and inspection results would have to be reviewed. 
This task would require staff resources beyond what is available. 

COMMENT 16: Great Falls/Cascade County Health Department supports 
the language proposed by Missoula City-County Health Department. 
This is a good, common sense approach that provides protection 
where needed without creating major financial hardship to any 
operator. Peter M. Frazier, Great Falls/Cascade County City­
County Health Department. 

RESPONSE: See response to comment 15 above. 

COMMENT 17: Gallatin City-County Health Department concurs in the 
modification recommended by Missoula City-County Health 
Department. In other words, Commentor recommends that the rule 
be amended to require a 3-year record of monthly, uncontaminated 
sampling before the public water supplier is offered the option 
to decrease sampling frequency. A 3-year "clean" sample period 
requirement is long enough to provide sampling results from the 
water source over several seasonal changes thus increasing the 
probability of having sampled during both high and low ground 
water periods. This time period also coincides with the sanitary 
survey inspection cycle for public water supplies. Denise 
Moldroski, R.S. and Thomas Moore, R.S., Gallatin City-County 
Health Department. 

RESPONSE: See response to comment 15 above. 

COMMENT 18: Commentor suggests that bacteriological sampling of 
these samplings continue to generally be required on a monthly 
basis, but that certain individual systems could be allowed to 
reduce sampling frequertcy to a quarterly basis if it was 
demonstrated: (1) that the system had a history of good 
bacteriological sampling results; (2) that sanitary surveys of 
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the system reflected appropriate conditions; and ( 3) that the 
system had a history of compliance with pertinent regulations. 
Jeff McCleary, Montana Association of Water and Sewer systems. 

RESPONSE: See response to comment 15 above. 

COMMENT 19: Commentor suggests that sampling schedules could be 
designed around periods of high contamination risk such as spring 
runoff. Dick Quist, Ph.D., R.S., Flathead County Health 
Department. 

RESPONSE: See response to comment 15 above. 

COMMENT 20: Commentor proposes that the rules establish a special 
class of transient non-community water supplies having (1) a 
satisfactory track record of microbiological sampling, and (2) a 
satisfactory current sanitary survey of the water source. These 
facilities would qualify for quarterly microbiological sampling 
while the remaining sources would continue with monthly sampling. 
A monthly update of facility status would be required. Dick 
Quist, Ph.D., R.S., Flathead County Health Department. 

RESPONSE: See response to comment 15 above. 

COMMENT 21: Contracted local sanitarians should be authorized to 
reduce sampling from quarterly to monthly for systems which have 
consistently shown safe results. Local sanitarians should also 
be authorized to again require monthly sampling for 6 months to 
1 year if an operator fails to send in a quarterly sample, Jake 
Kammerer, R.S., Ravalli County Sanitarian. 

RESPONSE: Granting authority to local departments of health to 
authorize quarterly sampling, or to require more frequent 
monitoring would likely result in unequal implementation of the 
requirements. Monitoring the specific requirements for each 
system would become more complicated for the department, 
resulting in improper compliance determinations. The board 
believes that the department should retain responsibility for 
these actions. 

COMMENT 22: Commentor is concerned that some small system 
operators do not use proper techniques in taking samples. If the 
board goes to quarterly sampling, the department should contract 
with counties to take the samples. Jake Kammerer, R.S., Ravalli 
County Sanitarian. 

RESPONSE: The fee for a transient non-community water system is 
set by Section 75-6-108, MCA, at $50. This is not adequate to 
allow the department to contract for this service, and no other 
funds are available. The Board has therefore not made the 
suggested modification. 

COMMENT 23: Commentor states that transient non-community systems 
are ignored and neglected and operators are untrained and may 
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not use proper sampling techniques. Comrnentor believes that 
monthly monitoring would be more likely to detect contamination. 
Robert A. Davidson, microbiologist, AMATEC Water and Wastewater 
Analysis & Consulting, Billings. 

RESPONSE: See response to comments 2 and 3 above. 

BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by: 

~474= JO~. NORTH, Rule Reviewer 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE DEPARTMENT ENVIRONMENTAL QUALITY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of new 
Rules I and II, providing for 
assessment of administrative 
penalties for violations of 
the underground storage tank 
act, and amendment of 
17.56.1227, providing for 
issuance of emergency 
underground storage tank 
permits. 

TO: All Interested Persons 

NOTICE OF ADOPTION AND 
AMENDMENT 

(Underground Storage Tanks) 

1. On April 16, 1998, the Department published notice of 
the proposed adoption of the above-captioned rules and amendment 
of 17.56.1227 at page 842 of the 1998 Montana Administrative 
Register, issue number 7. 

2. The Department has adopted rule I (17.56.120) and 
II (17.56.121) and has amended 17.56.1227 as proposed with no 
changes. 

3. On May 19, 1998, hearing officer Marty Tuttle 
conducted a public hearing on the proposed adoption of new rule 
I (17.56.120) and II (17.56.121) and the proposed amendment. 
The notice of public hearing specified the reasons for adoption. 
No comments were received by the department related to the 
adoption or amendment. 

Reviewed by: 

;~~!{~ 
Rule Reviewer 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.16.9003 
and the proposed amendment of 
ARM 24.16.9007, related to 
Montana's prevailing wage 
rates 

NOTICE OF AMENDMENT OF 
ONE PREVAILING WAGE RULE 

TO ALL INTERESTED PERSONS: 

1. 
pages 718 
Issue No. 
rules. 

On March 26, 1998, the Department published notice at 
through 721 of the Montana Administrative Register, 
6, to consider the amendment of the above-captioned 

2. On April 17, 1998, a public hearing was held in Helena 
concerning the proposed amendments at which oral and written 
comments were received. Additional written comments were 
received prior to the closing date of April 24, 1998. 

3. On April 30, 1998, the Department published notice at 
page 1060 of the Montana Administrative Register, Issue No. 8, 
to extend the public comment period through May 15, 1998. 

4. No person or organization commented on the proposed 
amendments to ARM 24.16.9003, and the Department has amended the 
rule exactly as proposed. 

5. After consideration of the comments received on the 
proposed amendments to ARM 24.16.9007, the Department has 
decided not to amend the rule at this time, but to propose 
further amendments to the rule and the proposed rates. Please 
see elsewhere in this issue of the Montana Administrative 
Register for information concerning further amendments and 
information concerning revised rates. 

6. The Department has thoroughly considered the comments 
and testimony received on the proposed rules. The following is 
a summary of the comments received, along with the Department's 
response to those comments: 

Comment 1: Numerous members of the public commented regarding 
the proposed standard prevailing rate of wages and fringe 
benefits. In addition to submitting additional data, some 
commenters objected to the lack of methodology in ARM 24.16.9003 
regarding computation of fringe benefits. 

Response 1: As a result of the comments and data, the 
Department has re-computed the proposed standard prevailing rate 
of wages and fringe benefits. Because there appear to be a 
significant number of changes to the rates and/or the fringe 
benefit amounts in certain occupations in various districts, the 
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Department has revised the proposed rates. As noted elsewhere 
in this MAR issue, the Department is holding an additional 
public hearing on the revised proposed wage and fringe benefit 
rates, and is seeking additional public comment on those revised 
rates. In addition, the Department is proposing a methodology 
to compute fringe benefits. 

Comment 2: Staff of the Administrative Code Committee commented 
that use of the phrase "proposed amendment" in the title of the 
Notice of Public Hearing was confusing as to ARM 24 .16. 9007, 
because of the way the rule reads. Staff commented that the 
incorporation by reference of the 1998 rates was perhaps more 
accurately described as implementation of ARM 24.16.9007. 

Response 2: The Department, while it has used the same format 
for the adoption by reference for a number of years, agrees with 
the ACC staff that the potential for confusion exists. In order 
to clarify the rule, and to make sure that persons reading the 
rule are aware of what the current version of the rates are, the 
Department is proposing to amend ARM 24.16.9007(1) to specify 
the date of the edition of the rate publications that is 
currently being used. As noted in Response 1, the Department 
has published elsewhere in this Register notice of that proposed 
change. The biennial change in year will then be able to be 
tracked by reference to the rule's history note and the 
appropriate volume of the Montana Administrative Register. 

7. The amendments to ARM 

J~ 
Mark Cadwallader 
Rule Reviewer 

24.16.9003 are 

Certified to the Secretary of State: June 15, 1998. 

effective 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of amendment of 
a rule to alter the milk 
pricing rule as it pertains 
to the butter fat component. 

NOTICE OF EMERGENCY 
AMENDMENT 

TO: All Interested Persons: 

1. The board believes the following reasons constitute 
action for an emergency amendment to rule 32.24.301: 

a) That as of July 1, 1998, the Chicago Mercantile 
Exchange (CME) will no longer trade in grade A butter. The 
board of milk control utilizes the price of this commodity in 
the pricing structure of the various classes of milk in 
Montana. The emergency order gives the board of milk control 
up to 120 days to find a permanent alternative to the grade A 
butter price used in the calculation of milk prices. 

b) That if the board did not act immediately to change 
the derivation of the butterfat component used in the pricing 
of classes I, II, and III milk, the result would have the 
potential to seriously jeopardize or interfere with the 
Montana consumer's right to an adequate supply of wholesome 
class I milk and to otherwise disrupt and injure the milk 
industry. Such welfare conditions are in imminent peril. 

c) Therefore, the board intends to amend the following 
emergency rule. The rule as amended will be mailed to all 
licensed producers, processors and commenting parties and 
published as an emergency rule in the Montana Administrative 
Register. 

2. 
1998. 

The emergency amendment will be effective July 1, 

3. The text of the emergency amendment is as follows: 
(text of present rule with matter to be stricken interlined 
and new matter added, then underlined) 

32.2t,JQ1 PRICING RULES 
(1)-(3) (a) Remain the same. 
(b) The class I butterfat differential will be 

calculated by multiplying the most recent Chicago area ~ 
AA butterTat price (gtsde A 92 score) as reported by the 
United States department of agriculture, less an adjustment 
factor of S.Q895. by a factor of .118 and the resulting 
answer from this calculation shall be rounded to nearest half 
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cent. When milk does not test 3.5 percent butterfat, the 
price per CWT will be adjusted for each .1 percent the 
butterfat test moves up or down. The derivation of the 
adjustment factor shall be an ayerage of the difference 
between the Chicagg areQ grade AA and grade A butter prices 
oyer a two year perigd ending APril 30. 1998. 

(4) Formula for fixing the class II price to be paid to 
producers. 

(a) Prices paid producers for class II milk will be the 
last spray process nonfat dry milk solids price per pound 
quote for the month, Central States area, as most recently 
reported by the United States department of agriculture, plus 
a factor of $.0125 per pound for freight, multiplied by 8.2 
(which is the amount of solids not fat in skim milk), plus the 
last Chicago area grade AA butter price quote for the month 
(gzade A, 92 scoze), as most recently reported by the United 
States department of agriculture, less an adjustment faptgr of 
S.089~· as calculated in 13\ !b\. multiplied by 4.2 (which is 
the amount of butter in pounds, which can be produced from 100 
pounds of 3.5% milk), less a make allowance of 8.5%. In the 
case of milk containing more or less than 3.5% butterfat, the 
differen.tial to be employed in computing prices will be 
determined by multiplying the above-mentioned Chicago area 
butter price by .111 and the resulting answer from this 
calculation shall be rounded to nearest half cent ($0.005). 

(4) (b) Remains the same. 
(5) Formula for fixing the class III price to be paid to 

producers. 
(a) Prices paid to producers for class III milk will be 

the last Chicago area grade AA butter price quote for the 
month (grade A, 92 score) as most recently reported by the 
United States department of agriculture, less an adjustment 
factor of $.0895. as calculated in !3\ lbl. less 10% and, in 
addition, when skim milk, is utilized in this classification by 
any distributor, the last spray process nonfat milk solids 
price per pound quote for the month, the Central States area, 
as most recently reported by the United States department of 
agriculture, plus a factor of $.0125 per pound for freight, 
multiplied by 8.2, less 17%. 

(5) (b)-(8) Remain the same. 

AUTH: 81-23-302, MCA 
IMP: 81-23-302, MCA 

4, The rationale for the emergency amendment is set 
forth in paragraph 1. 
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5. A standard rule-making procedure will be undertaken 
prior to the expiration of this emergency rule. 

6 Interested persons are encouraged to submit their 
comments during the upcoming standard rule-making process. If 
interested persons wish to be personally notified of that 
rule-making process, they should submit their names and 
addresses to the Milk Control Bureau, 301 N. Roberts Street -
Room 236, PO Box 202001, Helena, MT 59620-2001. 

MONTANA BOARD OF MILK CONTROL 
MILTON ~:;OLSEN, Ch~man 

By: a;;,.- b <c-=---
Laurence Petersen, Exec. 
Officer, Board of Livestock 
Department of Livestock 

By: ~'Wl#f 
Lon itchell, Rule Rev~ewer 
Livestock Chief Legal Counsel 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rule 36.22.1308, 
pertaining to plugging and 
restoration bond 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. on March 12, 1998, the board published a notice of 
public hearing on the proposed amendment to rule 36.22,1308, 
pertaining to plugging and restoration bond, at page 636 of the 
1998 Montana Administrative Register, Issue No, 5. 

2. On April 2, 1998, a public hearing was held by the 
Board of Oil and Gas conservation in the Petroleum Club of the 
Sheraton Hotel in Billings, Montana, to receive comments on the 
proposed rule • Eight individuals representing 
themselves or their companies or associations commented at the 
public hearing. One written comment was received through the 
April 8, 1998, deadline for written comments. The single 
written comment from Somont Oil co., Ferdig, Montana, was 
generally supportive of the proposed rule change. oral comments 
at the public hearing from Shell western E&P and the Montana 
Petroleum Association generally were supportive of the proposed 
rules. 

3. The Board amended rule 36.22.1308 as proposed, but 
with the following changes. Matter to be added is underlined. 
Matter to be deleted is interlined. 

36.22.1308 PLUGGING AND RESTORATION BONO (1) Except as 
otherwise provided in these rules, the following pens± bonds are 
required for wells within the board's jurisdiction: 

(a) The owner or operator of a single well to be drilled, 
or of a single existing oil, gas, or Class II injection well to 
be acquired, must provide a one well pens± bond: 

(i) through (iii) remain as proposed. 
(b) The owner or operator of multiple wells to be drilled, 

of existing wells to be acquired, or any combination thereof, 
must provide a multiple well pens± bond in the sum of $50,000. 
A one-time consolidation of companies will not be considered an 
acquisition requiring a $50,000 bond if the consolidation does 
not change the party or parties responsible for the ultimate 
plugging of the wells and the resulting consolidated company 
provides a bond not less than the aggregate amount of the 
existing bonds covering wells prior to consolidation. 

(c) The owner or operator of existing wells covered by a 
multiple well bond in an amount less than $25,000 must provide 
a new bond or a supplemental bond or rider to an existing bond 
to increase coverage to $25,000. An operator may request a 
payment schedule of equal annual bond increases oyer a period 
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not exceeding fiye years from the effective date of these rules. 
Such payment schedule may be approved administratively. 

(2) through (5)(b) remain as proposed. 
(c) a letter of credit issued by~ 
lil an FDIC-insured, Montana commercial bank~ or 
liil an out-of-state FDIC-insured, commercial bank having 

assets in excess of $200 million. 

AUTH: 82-11-111, MCA 
IMP: 82-11-123, MCA 

4. The Board thoroughly considered all commentary 
received. The comments received and the Board 1 s response to 
each follow: 

COMMENT 1: Mr. Pat Montalban, MSR Exploration, and Mr. 
Kneelon Teague, Northern Montana Oil and Gas Association, 
commented that increasing the "grandfathered" $10, 000 blanket 
bond to $25, ooo was not legal and the independent operators 
could not afford the increase. several others (Messrs. Dan 
Mitchell, Joe Montalban, carter Stewart) identified the proposed 
increase of "grandfathered" bonds as a financial burden on small 
operators. 

RESPONSE: The underlying statute, 82-11-123(5), MCA, which 
states in part "the board shall require: ... the furnishing of 
a reasonable bond with good and sufficient surety, conditioned 
for performance of the duty to properly plug each dry or 
abandoned well" provides more than permissive direction in 
setting bond amounts. "Good and sufficient" must be considered 
in the current context, and when a change of circumstances 
renders a bond less than sufficient, it is the Board's 
obligation to review and make a new determination of 
sufficiency. The board, having considered the work of its ad 
hoc bonding committee, believed a $25,000 bond is no longer 
sufficient financial assurance for unlimited numbers of new 
wells, and a $10,000 blanket bond is even farther removed from 
sufficiency. The Board believed 82-11-123, MCA mandates its 
proposed rule. Nevertheless, the Board was sensitive to the 
possible financial burden on the smallest operators and modified 
paragraph (l)(c) of the proposed rules as indicated above. 

COMMENT 2: Mr. Teague and Mr. Mitchell commented on the 
word "penal" in the existing language of Rule 36.22.1308. Mr. 
Teague said the underlying statute had been modified some time 
ago to provide the board authority to take the entire bond 
amount for an operator's failure to properly plug wells and the 
rule did not need to include the word "penal" as it implies the 
bond could be forfeited merely as a punishment. 

R!;::;lPONSE: The board agreed that the word "penal" was 
superfluous and removed it from Rule 36.2.1308 in the instances 
where it occurred. 
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COMMENT 3: Mr. Mitchell and Mr. Joe Montalban said the 
Resource Indemnity Trust Fund should constitute an operator's 
plugging bond and there should be no bond increase as operators 
have paid the BIT (now Resource Indemnity and Ground water 
Assessment) tax for many years. 

BESPQNSE: The Board does not consider the BIT a substitute 
for well bonds. The Board has made several efforts to obtain 
direct appropriations from the BIT for plugging orphan wells. 
The Board's experience leads it to believe a legislative effort 
to use BIT funds as a substitute for plugging bonds will be 
unsuccessful. The statute that requires the Board to mandate 
filing a bond does not allow the Board to consider the RIT fund 
as a bond. 

COMMENT 4: Mr. Teague said that some of his association 
membership was confused as to the meaning of the term multiple­
well bond and wished the Board to clarify the number of wells 
that could be covered by a multiple-well bond. 

RESPONSE: The term multiple means more than one and, 
unless otherwise restricted by the Board, a multiple well bond 
may cover an unlimited number of wells. The term is considered 
synonymous with "blanket bond." 

COMMENT 5: Mr. Teague said the proposed rule pertaining to 
letters of credit appears to require in-state banks to have 
total assets in excess of $200 million to qualify to provide 
letter of credit bonds. 

RESPONSE: The Board's intent was that only out-of-state 
banks meet a minimum asset criteria. The Board modified 
paragraph 5(c) as indicated above. 

BOARD OF OIL AND GAS CONSERVATION 

~Ibt 
EXECUTIVE SECRETARY 

certified to the secretary of state June 15, 1998 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the transfer 
of rules 20.14.201 through 
20.14.208 pertaining to 
veterans' facilities 

NOTICE OF TRANSFER 

TO: All Interested Persons 

1. Pursuant to Chapter 546, Laws of Montana 1995, 
effective July 1, 1995, the veterans' facilities program is 
transferred from the Department of Corrections to the 
Department of Public Health and Human Services. In order to 
implement that legislation, rules 20.14.201 through 20.14.208, 
are transferred to the Department of Public Health and Human 
Services ARM Title 37, Chapter 45. 

2. The Department of Public Health and Human Services has 
determined that the transferred rules will be numbered as 
follows: 

QLl2 
20.14.201 
20.14.202 
20.14.203 
20.14.204 
20.14.205 
20.14.206 
20.14.207 
20.14.208 

N!lli 
37.45,101 
37.45.102 
37.45.201 
37.45.205 
37.45.207 
37.45.301 
37.45.501 
37.45.206 

Mission Statement 
Definitions 
Admission Criteria 
Application Procedures 
Admission Procedures 
Discharge 
Appeal Procedure 
Application Materials 

3. The transfer of rules is necessary because this program 
was transferred from the Department of Corrections to the 
Department of Public Health and Human Services by the 1995 
legislature by Chapter 546, Laws of Montana 1995. 

Director, Public Health and 
Human Services 

Certified to the Secretary of State June 15, 1998. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of 46.12.1221, 
46.12.1222, 46.12.1228, 
46.12.1229, 46.12.1231, 
46.12.1232, 46.12.1235, 
46.12.1237, 46.12.1241, 
46.12.1245, 46.12.1246, 
46.12.1251, 46.12.1254, 
46.12.1258, 46.12.1260 and 
46.12.1265 pertaining to 
medicaid coverage and 
reimbursement of nursing 
facility services 

NOTICE OF AMENDMENT 

TO: All Interested Persons 

1. On April 30, 1998, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
46.12.1221, 46.12.1222, 46.12.1228, 46.12.1229, 46.12.1231, 
46.12.1232, 46.12.1235, 46.12.1237, 46.12.1241, 46.12.1245, 
46.12.1246, 46.12.1251, 46.12.1254, 46.12.1258, 46.12.1260 and 
46.12.1265 pertaining to medicaid coverage and reimbursement of 
nursing facility services at page 1097 of the 1998 Montana 
Administrative Register, issue number B. 

2. The Department has amended rules 
46.12.1222, 46.12.1228, 46.12.1232, 46.12.1235, 
46.12.1241, 46.12.1245, 46.12.1246, 46.12.1251, 
46.12.1260 and 46.12.1265 as proposed. 

46.12.1221, 
46.12.1237, 
46.12.1254, 

3. The Department has amended the following rules as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

46.12.1229 OPERATING COST COMPONENT (1) through (3) (a) 
remain the same. 

(4) The operating cost limit is ~ l.Qll of median 
operating costs. 

(5) through (5) (a) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1231 DIRECT NURSING PERSONNEL COST COMPONENT 
(1) through (3) remain the same. 
(4) The direct nursing personnel cost limit is~ 107.5\ 

of the statewide median average wage, multiplied by the 
provider's most recent average patient assessment score, 
determined in accordance with ARM 46.12.1232. 
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AUTH: sec. ~3-2-201 and 53-6-113, MCA 
IMP: sec. ~3-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1258 ALLOWABLE COSTS (1) through (3) (b) (iv) remain 
the same. 

(v) In accordance with sections 1861 (v) (1) (0) and 
1902(a) (13) of the Social Security Act, allowable property costs 
shall not be increased on the basis of a change in ownership 
which takes place on or after July 18, 1984 aad before Deeember 
1, 1997. Sections 1861 (v) (1) (0) and section 1902 (a) (13) of the 
Social Security Act are hereby adopted and incorporated herein 
by reference. The cited statutes are federal statutes governing 
allowability of certain facility property costs for purposes of 
medicare and medicaid program reimbursement. Copies of these 
sections may be obtained through the Senior and Long Term Care 
Division, Department of Public Health and Human Services, P.O. 
Box 4210, 111 Sanders, Helena, Montana 59604-4210. 

(vi) Ia aeeerdaaee ·.dth seetiea 1861 (v) (1) (0) ef the 
Seeial Seeurity .•.et, alle·.Jable property eests shall aet be 
iaereased sa the basis sf a ehaa!!fe in e'•IRerehip which taltee 
plaee en er after Deeemeer 1, 1997. Seetiea 1861 (v) (1) (0) sf 
the Seeial Security Aet, as ameaded B} the Balaaeed Budget Aet 
sf 1997, P.L. 195 33, is herebj adapted aad ineerperated hereia 
ey refereaee. The eited statute is a federal statute §everain§ 
alle .. abilil:y sf eertaia faeilit} prepert} eests fer purposes sf 
medieare pre§ram reimbursement. Copies sf this seetien may be 
ebtaiaed threu§h the Seaier aad Leag Term Care Division, 
9epartmeat sf Publie Health aad Humaa Se-,. ieee, P.O. Be" 4219, 
111 Saaders, Helena, Plentaaa 59694 4219. 

(3) (c) through (4) remain the same. 

AUTH: 
IMP: 

Sec. 53-2-201 and 53-6-113, MCA 
Sec. 53-6-101 and 53-6-113, MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1: The proposals to delete reasonable payment standards 
and to cut the various components of the reimbursement formula 
are arbitrary and without reasonable basis and do not meet the 
standards for agency actions and rule making set forth in 2-4-
305, 2-4-506, 2-4-704, MCA and provisions of Montana's 
Administrative Procedure Act. 

RESPONSE Ill: The Department believes that the rule changes 
adopted in the final rule are consistent with state and federal 
Medicaid statutes, and that the rules and the adoption process 
meets all MAPA requirements. 

COMMENT 112: The Department proposes to eliminate subsection (4) 
of ARM 46.12.1221 which sets forth current state policy to 
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provide for payment for nursing facility services through rates 
which are "reasonable and adequate to meet the costs, including 
the costs of services required to attain or maintain the highest 
practicable physical, mental and psychosocial well being of each 
Medicaid recipient, which must be incurred by efficiently and 
economically operated facilities in order to provide care and 
services in conformity with applicable state and federal laws, 
regulations and quality and safety standards". 

The Department states that maintaining this language is 
unacceptable. We oppose this change because we believe that it 
is unacceptable to eliminate such basic standards. What part of 
this language could the Department possibly disagree with? Is it 
the part that requires rates to be "reasonable"? The part that 
requires the rates to be "adequate" to meet costs? The part 
that requires the rates to cover the cost of services required 
to attain or maintain the highest practicable physical, mental 
and psychosocial well being of each Medicaid recipient? The 
part that requires that rates cover the costs efficiently and 
economically operated facilities must incur to provide care and 
services in conformity with state and federal laws, regulations 
and quality and safety standards? 

If the purposes stated in the current language are not 
appropriate, what standards does the Department intend to set? 
Is the Department proposing that as a matter of public policy we 
should set nursing facility rates that are unreasonable, 
inadequate and do not cover the actual costs experienced by 
efficiently and economically operated facilities when they 
conform with state and federal laws, regulations and quality and 
safety standards? We believe the proposed change is arbitrary 
and without rational basis. 

We recognize that the Department is no longer subject to Boren 
Amendment requirements and as such is not required to assure 
anyone that rates are set at levels which are adequate to 
compensate efficient and economically operated facilities. As 
noted in rule hearings last year, it does not appear to us that 
the Department could have been successful in making the changes 
which were made last year had Boren not been in the process of 
going away. It is clear that without Boren the Department is 
taking an even more draconian position toward the industry and 
the result will necessarily translate into a hindrance to 
quality patient care for the elderly. 

RESPONSE #2: The language at ARM 46.12.1221, which is being 
removed is a restatement of the intent to follow federal Boren 
prov1s1ons. This language was never intended to be the adoption 
of a specific standard for payment purposes, but rather a 
statement of intent to comply with the Boren standard. The 
Boren Amendment provisions were repealed in the Balanced Budget 
Act of 1997, effective October 1997. The Boren Amendment has 
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been the federal standard for Medicaid nursing facility 
reimbursement for a number of years but no longer exists. To 
leave this language in the rules now that the standard has been 
eliminated may be interpreted as compliance or a voluntary 
continued application by the Department of the former Boren 
Amendment standard to Medicaid nursing facility reimbursement 
under these rules. This interpretation could lead to litigation 
by providers that would seek to require the Department to comply 
with certain procedural requirements of the Boren Amendment or 
to force the Department to pay higher rates that Boren might 
have required. The Department will comply with the current 
requirements as the federal law no longer imposes Boren 
amendment requirements and it would not be in this Department's 
best interest to leave this language in place. The Department 
will remove the language as proposeed in the rule notice as it 
pertains to the Boren amendment provisions. 

The notion that the Department's approach to rate setting and 
rule drafting will change significantly in the post Boren era is 
without foundation. The implication that the Department's 
approach to nursing facility rate setting and its interactions 
with nursing facility providers is draconian is without merit 
and is contrary to how providers and the industry have been 
treated in dealings with this Department. The Department has no 
agenda to change how it interacts with providers or modify 
significantly ita methods or standards in establishing equitable 
and fair payment rates for all nursing facilities in Montana. 

COMMENT #3: A number of changes are proposed to the rate 
effective dates. They provide that the Department is not 
required to update inflation and other rate formula factors each 
July 1 and that the various medians and other calculations in 
the formula will not be changed once they are determined at the 
start of the rate year. Additional language is contained 
throughout the following rules which reiterates this change to 
make it applicable to all portions of the rate setting process. 

We oppose these changes. It is important for all of the factors 
in the formula to be updated each year. This is necessary if the 
formula is to be accurate and if available funds are to be 
distributed equitably. This is true regardless of the amount of 
funding available. Even if funding does not change, equitable 
distribution of the available funding depends on the factors in 
the formula being accurate. If the Department is not 
distributing sufficient funds to account for inflation, changes 
in the medians, etc., it can, as we are painfully aware, adjust 
the caps to meet the funding level. The benefit of keeping the 
formula components accurate is that facilities and the public 
will have an accurate picture of the adequacy or inadequacy of 
funding and of the values in place in terms of where the caps 
are set. 

12-6/25/98 Montana Administrative Register 



-1753-

Also, we are aware of a recent situation where the Department 
was retroactively reducing a provider's rate after an audit. 
The provider was able to prove that the operating median was set 
too low, and that at the time of setting the median the 
Department was in possession of sufficient information to have 
accurately set the median. The provider asserted that if the 
Department was going to set a new rate retroactively, it should 
at least be accurate and based on the correct median. We agree 
with the provider's assertion and believe these proposals are 
before us so no future provider in a similar situation can 
insist on an accurate rate. This is not good policy and we 
oppose the proposed changes. 

COMMENT U4: The proposed ARM 46.12.1228 for rate effective dates 
is the Department's response to provider concerns about the rate 
setting process. While we understand that the Department wishes 
to avoid confusion, this proposal makes the rate setting process 
even more uncertain for providers. By giving an open ended 
effective date for rates, the Department might be able to 
utilize any excuse for not revising rates to reflect more 
current data. With no specific target or deadline for adjusting 
rates, the provider community is placed at serious risk because 
we are unable to adjust to changes in the marketplace without 
being able to forecast our revenues. The indefinite nature of 
the language is particularly objectionable, because rates have 
lagged behind actual cost increases for several years. If the 
Department does not wish, for whatever reason, to adjust rates, 
there is absolutely no requirement to do so, not now, perhaps 
not ever. This language change violates all sense of fair play. 
While we recognize the state has issues relative to maintenance 
of systems within budgeted levels, the underlying expectation 
from all who deal with governmental agencies is that a sense of 
equity and fair play will be the order of the day, each and 
every day. To have no requirement to adjust rates with some 
sort of frequency takes a serious chink out of the cornerstone 
of the relationship between providers and the state. This in 
turn, diminishes our collective ability to provide care to the 
residents we are both called upon to serve. If all costs were 
~onstant and controllable and market forces were not moving 
heavier care residents into facilities with lighter care 
residents going elsewhere, perhaps no adjustments to rates would 
be fair and equitable. We simply do not see that scenario in 
existence anywhere, so we must necessarily count on adjustments 
to the rates in order to have the resources necessary to provide 
quality care. 

The Department formula is predicated upon the notion that 
increasing acuity in the current year is rewarded with future 
rate changes. A similar circumstance exists for facilities that 
experience declining patient acuity. The Department requires a 
minimum staffing level be maintained based upon the patient 
acuity score used in the rate year. But the facility must also 
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staff according to patient needs. Locking up the rates for more 
than one year at a time will potentially cause a nursing 
facility to over staff its facility in the face of declining 
patient acuity or occupancy changes. Likewise, facilities who 
experience increasing acuity cannot be rewarded for increased 
costs due to higher acuity. We oppose adding this statement to 
the rules and request that the Department not include it in 
final rule. 

RESPONSE TQ #3 AND #4: The Department is proposing this wording 
based upon interpretations by providers that there is somehow an 
implied increase that would automatically be provided in rates 
without a rule notice being published. There is no implied 
increase in the rates or rate components with or without the 
publication of a new rule and the establishment of new 
reimbursement levels. This language is not an attempt to change 
how the Department has operated in the past nor how it will 
operate in the future in the proposal and adoption of payment 
policy. 

Providers have argued that the rule as currently drafted and 
without any rule amendments would require application of an 
inflation factor to base period costs and a resulting rate 
increase for all providers effective July 1. Nursing facility 
providers have threatened to file suit to enjoin the 
Department's proposed rule, contending that if the proposed rule 
did not take effect, providers would automatically be entitled 
to a rate increase. The Department disagrees that there was any 
basis upon which the proposed rule could have been enjoined or 
that if the rule had been enjoined the existing rule would have 
provided for any automatic increase. 

The Department generally adopts rule amendments each year to 
specify the particular rate methodology and variables that will 
apply for purposes of calculating and establishing new rates for 
all providers effective July 1. The Department believes that 
the current rule was intended to provide for establishment of 
new rates only on a year by year basis as provided in additional 
rule amendments. The Department generally either adopts a new 
base period or applies a further inflation factor to base period 
costs for purposes of setting new rates. The legislature 
appropriates funding for each year of the biennium. The 
Department must go through some reasoned decision making process 
in order to distribute this funding to providers. The variables 
in the rate methodology must be set as a total package rather 
than in isolation from one another. If providers were to 
succeed in their argument, the result would be that rates would 
be increased for inflation, regardless of changes in patient 
acuity or availability of appropriations to fund increases. 
Some providers might receive inappropriate increases, because in 
light of decreased patient acuity, it might actually cost them 
less to provide services currently and no increase would be 
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warranted. Automatic rate increases might require Department 
expenditures in excess of appropriations. Since this language 
is clarification of the intent of the existing rule language, 
the addition of this language does nothing to change how the 
Department interprets or applies these rules, as they were the 
implied intent of these rules since they were adopted by the 
Department. 

The implication that the Department will, because of the 
addition of this clarification language, be able to hold rates 
at the current level and not adjust components is without merit. 
There is no Department historical perspective that warrants this 
interpretation by the provider community, nor by adding this 
language is the Department bound to make a rate or a rule change 
on July 1, or at any other time. This language provides 
clarification of the Department's intent as it has always 
existed that rate components and rates will be adjusted based 
upon the publication of rules and adoption of policy or rule 
amendments through a formal rule notice process, with the input 
of providers and impacted parties. The Department anticipates 
that with the repeal of the Boren amendment, providers will look 
to other aspects of the reimbursement system and rules for 
issues for which to challenge Department rate calculations and 
thus we are warranted in providing this clarification of the 
Department's intent. 

The comments that a provider prevailed in proving that the 
operating median was set too low is inaccurate. The provider 
had their rate adjusted retroactively based upon audit 
adjustments that were due to reporting of costs in the incorrect 
cost categories. The Department has taken great efforts to 
insure that providers separate costs as defined in the 
administrative rules into appropriate cost categories. This 
adjustment of costs to the correct categories has been applied 
consistently, when it is discovered, to all impacted providers. 
As a result of this adjustment this provider had a retroactive 
rate decrease. The provider in question appealed their audit 
adjustments and subsequently entered into a settlement agreement 
to reduce the amount that was required to be paid back to the 
Department as a result of their audit settlement and retroactive 
rate decrease. The agreement that was entered into with this 
provider did not validate the claims or objections that were 
made during this providers appeal. The Department's analysis of 
this provider's objections in fact found that even if 
misclassification of costs has occurred among providers, it has 
not resulted in significant enough variances to undermine the 
functioning or effectiveness of the component medians or limit 
calculations. The Department's analysis shows that the impact 
on the medians is far less significant than this commentor 
believes. 

COMMENT #5: We oppose the proposed change to lower the operating 
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cost limit from 103\ of the median to 102\ of the median 
operating costs. We believe this reduction is arbitrary and 
inappropriate and is without rational basis. The effect of this 
change is to fail to recognize inflation as well as minimum wage 
increases and increased care needs of our residents. This 
component includes a number of cost centers that directly relate 
to resident care needs activities, social services and 
dietary. The enforcement arm of this Department is increasingly 
citing the need for more individualized activities, more social 
services interventions and more dietary interventions, as well 
as the need for more staff generally. Yet the payment arm of the 
same Department is failing to recognize even the full effect of 
inflation - let alone the need to do even more in the areas 
being cited. In addition, the 1996 cost reports being used to 
set rates do not fully take into account the minimum wage 
increases that took effect in 1996 and 1997. 

The operating costs of 55 facilities (almost 60\ of 
facilities) exceed the cap set by the Department under 
proposal and therefore those facilities will not receive a 
that covers their operating costs. 

all 
this 
rate 

We believe the history of this percentage shows a volatility 
that is evidence of the arbitrary and irrational way it has been 
set: 

FY94 110\ 
FY95 115\ 
FY96 105\ 
FY97 106\ 
FY96 103\ 
FY99 102\ (proposed) 

We recommend that the proposed operating cap be increased to 
adequately account for inflation and to reflect the actual costs 
incurred by facilities in providing care and services that meet 
all state and federal quality and other standards. We also 
recommend that the operating cost component be rebased in order 
to reflect wage increases and increased patient acuity not 
accounted for in the 1996 base year. 

COMMENT #6: subsection (5) of ARM 46.12.1229 lowers the 
incentive allowance from the lesser of 10% of median operating 
costs or 27\ of the difference between the provider's inflated 
base year per diem operating cost and the operating cost limit 
to 10\ of median operating costs or 20% of the difference 
between the provider's inflated base year per diem operating 
cost and the operating cost limit. 

We oppose the Department's proposal to reduce the operating 
incentive factor from 27\ to 20%. The opportunity to earn an 
incentive payment is reduced once by the Department's proposal 
to reduce the operating cost limit and again by a reduction in 
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the operating incentive factor. This makes no sense. Facilities 
that manage to operate at less than the Department's operating 
cost limit (even after it has been lowered) are the facilities 
hurt by this cut. The philosophy behind having an incentive 
factor is to provide an incentive to lower cost facilities to 
keep their costs down. The lowering of this incentive will make 
it meaningless. And, these lower cost facilities are the very 
facilities that are most likely to be required to increase their 
costs to stay in compliance with standards which continue to 
change by virtue of "interpretation" and increased enforcement 
by federal regulators and state surveyors. These facilities save 
the state Medicaid program money. Why would the Department want 
to provide less incentive for facilities to keep their operating 
costs down? 

In 1991, when the Department developed the current Medicaid 
reimbursement system for nursing homes, it stated: "The purpose 
of the incentive is intended to encourage providers to reduce 
operating costs such as administrative costs to receive an 
incentive payment". The proposed reduction in this cap is 
inconsistent with the Department's stated purpose for this 
component. 

We believe the history of this percentage cap shows a volatility 
that is evidence of the arbitrary and irrational manner in which 
it is set: 

FY94 40\ 
FY95 40\ 
FY96 30\ 
FY97 33\ 
FY9B 27\ 
FY99 20\ (proposed) 

We recommend that the proposed operating incentive factor be 
increased in order to continue to be a viable incentive to 
facilities to keep their operating costs down. 

COMMENT #7: We are concerned that the Department again reduces 
the operating cost cap. This year, the cap is reduced from 103\ 
to just 102\ of the median operating cost. Even though the 
Department applied an inflation factor to the base year costs, 
the Department still caps those facilities whose costs exceed 
the median value by nominal amounts. Capping facility costs at 
such low amounts means the Department no longer recognizes 
legitimate cost differences for combined facilities, small, 
rural providers and those facilities with significant changes in 
patient occupancy. We recommend that the Department leave the 
cost cap at 103\ of the new median cost component. The 
Department should consider increasing this component even higher 
when funding is available. 
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RESPONSE TO #5. 6. AND 7: The Department continues to further 
the basic goals of the reimbursement methodology to maximize 
reimbursement of nursing services and nursing costs while 
providing an incentive to operate efficiently and contain costs. 
These adjustments in percentages have been set with these 
reimbursement goals in mind and in conjunction with the 
adjustment of the reimbursement components to incorporate 
inflationary trends, patient assessment information, new median 
cost computations, adequacy of the reimbursement levels through 
the Department's findings processes and appropriation levels. 

The Department has continued to update the information in the 
rate spreadsheet from the first notice of the rule and, based on 
the updated information, we will increase the direct nursing 
personnel cost limit percentage from 104\ of the median to 
107.5\, and the operating cost limit percentage from 102\ of the 
median to 103%. The incentive upper limit will remain at 20% of 
the difference between the inflated base year cost and the 
operating cost limit, and the property cap will remain at 
$11.50. Reimbursement rates must be considered as a whole to 
determine the adequacy of reimbursement levels and not isolated 
to one component of reimbursement. Percentages have previously 
been adjusted in order to provide for the maximum amount of 
reimbursement to be distributed in the most appropriate manner 
to all facilities participating in the program. These 
percentages have been adjusted upward in some instances but can 
be adjusted downward in conjunction with the other reimbursement 
components in order to maximize the system of reimbursement as 
a whole. 

Rates have increased or decreased as a result of several 
factors, not simply as a result of the amount of funding 
increase or the reductions in the cap percentages. The 
incentive cap while being lowered, still serves to further the 
underlying basic goals of the reimbursement methodology. The 
operating incentive is discretionary from the Department's 
standpoint as it reimburses providers for costs not incurred, 
and it provides an incentive for providers to consider how to 
incur facility operation costs in an efficient manner and 
provides a mechanism for facilities to be recognized for cost 
containment while still meeting participation requirements. 

The incentive is not intended to be an encouragement for 
providers to forgo compliance with standards nor is it an 
entitlement, but rather an entirely discretionary aspect of the 
reimbursement system, since it pays providers beyond the level 
of actual cost. However, the Department continues to recognize 
that an incentive for operating efficiency is of value in the 
reimbursement system. Capital costs continue to be recognized 
and increases are provided up to $1.86 per day or the $11.50 cap 
if costs in this area support an increase. We have updated 
patient acuity to the most current information that is available 
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and provide increases in funding to the system of reimbursement 
based upon both the appropriated funding level and projected 
increases in patient contributions. 

The percentages, caps and medians used in setting rate 
components must be established in conjunction with each other in 
order to distribute funding in the most equitable and 
appropriate manner to all providers participating in the 
Medicaid nursing home program. The percentages are not required 
to be maintained at any particular levels to distribute funding 
equitably though the reimbursement system. Percentages and caps 
must be part of a reasoned decision making process that 
evaluates all of the information in the system globally and 
cannot be looked at in isolation to determine whether the system 
meets legal requirements. All reimbursement factors must be 
considered as a whole to determine the adequacy of reimbursement 
levels and not isolated to one component of reimbursement. 

The Department notes that neither the previous Boren Amendment 
nor any state or federal regulation requires that any particular 
number or percentage of facilities receive rates that equal or 
exceed actual costs, and that courts have recognized that there 
is no requirement that all costs be reimbursed. 

COMMENT #8: We oppose the change to lower the direct nursing 
personnel cost limit from 109% to 104% of the statewide median 
average wage. 

When the Department's current Medicaid reimbursement system was 
developed in 1991, the Department set the nursing care cap at 
125% of the median. The Department's stated rationale at the 
time was: "this component is intended to encourage providers to 
direct resources toward direct nursing care to residents and to 
improve quality of care. This is why the percentage is much 
higher than the operating percentage limit". Clearly, there was 
a stated interest in quality of care and the need to recognize 
the acuity of the facility's residents. 

We believe this reduction is arbitrary and inappropriate and is 
without rational basis. The effect of this change is to fail to 
recognize inflation as well as minimum wage increases and 
increased care needs of our residents. The enforcement arm of 
this Department is increasingly citing quality of care issues in 
nursing facilities as well as the need for more staff. Yet the 
payment arm of the same Department is failing to recognize even 
the full effect of inflation - let alone the need to do even 
more in the areas being cited. In addition, the 1996 cost 
reports being used to set rates do not fully take into account 
the minimum wage increases that took effect in 1996 and 1997. 

COMMENT ij9: Nursing home providers are experiencing an increase 
in admissions of patients with more clinically complex 
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conditions. This type of patient requires more direct and 
indirect care. Higher care patients require more nursing staff. 
A decrease in the nursing cost limit by 5\ is not consistent 
with what the market is bearing on nursing homes today. If the 
nursing home rates are being reduced annually due to limit 
reductions but they have to incur more costs due to patient 
acuity, nursing homes are heading towards extinction. 

The nursing costs of 51 facilities (over 50\ of all facilities) 
exceed the cap set by the Department under this proposal and 
therefore those facilities will not receive a rate that covers 
their nursing costs. 

We believe the history of this percentage cap shows a volatility 
that is evidence of the arbitrary and irrational way it has been 
set: 

FY94 125% 
FY95 130% 
FY96 116% 
FY97 117% 
FY98 109% 
FY99 104% (proposed) 

We recommend that the proposed nursing cap be increased to 
adequately account for inflation, increased patient acuity, 
minimum wage increases and to reflect the actual costs incurred 
by facilities in providing care and services that meet all state 
and federal quality and other standards. We also recommend that 
the nursing cost component be rebased in order to reflect wage 
increases and increased patient acuity not accounted for in the 
19 96 base year. 

COMMENT 1110: During the past two years, the Department has 
reduced the nursing limit from 117\ of the median down to the 
proposed limitation of 104\ of the median and has reduced the 
operating limit down from 109% of the median down to the 
proposed 102% of the median. Meanwhile, the property rate limit 
remains frozen for the past two years. At this rate, in just 16 
more years the state will be expecting to get these services for 
free? Reducing limits to median levels fails to give adequate 
allowance for reasonable differences between facilities, local 
economics, facility layout, size of facility and other variables 
which give rise to a legitimate need to pay at levels which are 
necessary in order to provide quality patient care. 

In the 4th quarter of 1996, the industry faced the challenge of 
dealing with an increase in the minimum wage. The DR!, as 
utilized by the state does not forecast changes in wages based 
upon changes in the underlying wage scale. DRI simply takes the 
historical past and using various leading economic indicators, 
attempts to predict changes in prices into the future. While 
the Department did a survey and found that only a very small 
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percentage of the industry was directly impacted by an increase 
in the minimum wage (meaning that they actually had employees 
who were being paid at levels below the new minimum) , the 
Department failed to take into account the upward pressure a 
change in the minimum wage has on wages in general due to 
competitive forces. If the industry does not respond, there are 
insufficient workers available to perform the important services 
required by our elderly population. Adding to that, another 
increase in the minimum wage was implemented in the latter part 
of the third quarter of 1997. Because the impact of both of 
these increases are not reflected in the 1996 cost reports (the 
basis for setting current rates) , we find that the DRI alone is 
inadequate. However, to reduce payment limits to lower levels at 
the same time is extremely punitive. 

As an indicator of the impact of these changes, consider that in 
the 1997 rate calculation, the nursing cost per hour limit was 
$12.85: was decreased to $11.70 in the 1998 rate calculation and 
is being reduced again to $11.50 per hour in the current rate 
calculation. At the same time, the stated goal of the 
reimbursement system is to provide quality care 1 We can 
understand attempting to slow or reduce rates of increase, but 
actual cuts in the face of upward pressure on actual wages the 
industry must pay are simply unreconcilable with the provision 
of quality care. Even using the DR! calculations (which we 
believe are understated) over the past year, wages increased by 
2.90%. All else being equal the limit should have been increased 
from $11.70 to $12.04, not decreased to $11.50. 

Furthermore, these reductions fail to take into consideration 
the increased costs faced by the industry as we are required to 
implement electronic filing of minimum data set (MDS) data to 
the state. This requirement will necessitate additional 
computer expenses, telephone/internet charges, staff training, 
additional time to input and transmit and monitor transmissions. 
These are very real costs and there is no consideration of these 
costs accounted for anywhere. This is simply another example of 
the inadequacy of the system whereby new rules and regulations 
are requiring additional expenses, with no compensation 
forthcoming. 

The end result of these changes is that per the Department's 
rate sheet, we have gone from the 1997 rate calculation wherein 
44 of 98 facilities had rates which covered their cost to the 
proposed rules that now produce rates which cover coat for only 
27 of 98 facilities. With 73% of the industry not having rates 
which cover the cost of care, we believe this is a very strong 
indicator that the system is inadequate. A system which 
produces rates at these levels must necessarily force providers 
to find ways to eliminate expenses. Unfortunately, rents are 
fixed, utilities are not negotiable and things like insurance 
and taxes do not diminish. This leaves about 60% of the 
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rema~n1ng cost being somewhat controllable, with the end result 
being such that quality care must necessarily be diminished or 
compromised in some fashion. 

RESPQNSE TO #8. #9. AND #10: The Department continues to further 
the basic goals of the reimbursement methodology to maximize 
reimbursement of nursing services and nursing costs while 
providing an incentive to operate efficiently and contain costs. 
These adjustments in percentages have been set with these 
reimbursement goals in mind and in conjunction with the 
adjustment of the reimbursement components to incorporate 
inflationary trends, patient assessment information, new median 
cost computations, adequacy of the reimbursement levels through 
the Department's findings processes and appropriation levels. 
The Department has continued to update the information in the 
rate spreadsheet from the first notice of the rule and, based on 
the updated information as stated in an earlier response, we 
will adopt a direct nursing personnel cost limit median of 
107.5\, an operating cost limit median of 103\, an incentive 
upper limit of 20\ and a property cap of $11.50. Reimbursement 
rates must be considered as a whole to determine the adequacy of 
reimbursement levels and not isolated to one component of 
reimbursement. Percentages have previously been adjusted in 
order to provide for the maximum amount of reimbursement to be 
distributed in the most appropriate manner to all facilities 
participating in the program. These percentages have been 
adjusted upward in some instances but can be adjusted downward 
in conjunction with the other reimbursement components in order 
to maximize the system of reimbursement as a whole. 

The percentages, caps and medians used in setting rate 
components must be established in conjunction with each other in 
order to distribute funding in the most equitable and 
appropriate manner to all providers participating in the 
Medicaid nursing home program. The percentages are not required 
to be maintained at any particular levels to distribute funding 
equitably though the reimbursement system. Percentages and caps 
must be part of a reasoned decision making process that 
evaluates all of the information in the system globally and 
cannot be looked at in isolation to determine whether the system 
meets legal requirements. All reimbursement factors must be 
considered as a whole to determine the adequacy of reimbursement 
levels and not isolated to one component of reimbursement. The 
Department previously analyzed the impact of the federal minimum 
wage increase for fiscal year 1998 rate setting and determined 
that there was little impact based upon those individuals that 
would be impacted directly by the minimum wage increase. Again 
in an effort to analyze any impact any proposed increase in the 
minimum wage would have on providers we did a new survey for the 
month of March 1996. We will analyze this data to determine if 
there will be any future impact to providers if any increases 
are finalized at the federal level. 
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The Department notes that there is no state or federal 
regulation that requires that any particular number or 
percentage of facilities receive rates that equal or exceed 
actual costs, and that courts have recognized that there is no 
requirement that all costs be reimbursed. Moreover, such a 
percentage test is not the standard adopted by the Department by 
which to assess compliance with Boren Amendment requirements in 
the past or the Department's test for adequacy of its rates 
today. 

COMMENT #11: We are concerned that the Department is amending 
cost report requirements that remove direct care staff from 
direct nursing personnel costs and classify them as operating 
costs. The Department specifies that direct nursing personnel 
includes only "registered nurses, licensed practical nurses, 
nurse aides" and direct patient care provided by the director of 
nurses. 

We recommend that the Department consider adding ward clerks who 
work in support of the above listed licensed personnel, and 
other universally trained, but unlicensed, health care workers 
who provide direct patient care, to the direct nursing salary 
component. We believe the proposed rule will actually create an 
incentive to deliver direct patient care through higher cost 
employees in certain circumstances. 

Facilities who are capped on the operating cost component, but 
who are below nursing personnel cost limit can increase Medicaid 
payments by using licensed staff (such as certified nurse aides) 
to deliver services or provide administrative support in place 
of otherwise unlicensed staff. 

We recommend that the Department provide adequate payments to 
facilities for direct patient care regardless of where the 
Department requires the salary cost be reported. 

RESPONSE #11: The Department has taken great efforts to insure 
that costs have been reported accurately and in the correct cost 
category during the last two years. These clarifications are 
necessary to try to achieve some consistency and comparability 
in costs that are being reported by providers. While ward 
clerks may be providing a service as an adjunct to nursing staff 
they do not meet the definition of direct nursing personnel as 
defined in ARM 46.12.1231(2) (c) and as such need to be reported 
as nursing administration costs on the cost report and not 
included in the direct nursing computation for rate setting 
purposes. In conjunction with the Departments efforts to update 
and modify the patient acuity factor in the reimbursement 
calculation the Department's contractors will look at the costs 
that should be acuity adjusted and will make recommendations or 
changes, as necessary, in the definition of costs that are 

Montana Administrative Register 12-6/25/98 



-1764-

appropriate to include in the direct care center. 

COMMENT #12: The Department proposes to eliminate the separate 
payment for reimbursement of nurse aide competency evaluation. 
We do not have serious concerns about this proposal. However, 
if the Department adopts it, we recommend that the Department 
take into account when setting rates for facilities that have 
received this funding, the fact that the amounts received were 
reported on base year cost reports as a revenue offset. These 
amounts must be added back in when calculating rates for these 
facilities. Also, we recommend that the reporting requirement 
contained in this regulation be deleted. If there are no 
separate reimbursements, why should the Department continue to 
require separate reporting by facilities of OBRA costs? 

We would issue a cautionary statement, that we believe nurse 
aide training costs are on the rise due to outside competition 
for staff. We must spend a greater share our time in recruiting 
and training staff members. Sometimes that may be due to local 
market conditions, not endemic to the industry as a whole. As 
such, it would seem appropriate that when a facility is in short 
supply of qualified staff, there should be every incentive for 
them to recruit and train as necessary. The existing system 
provides that incentive. We would propose that in light of the 
fact that the Department continues to receive a higher matching 
level from the federal government for nurse aide training 
expenses than for other services, the unique reimbursement of 
these expenses remains appropriate. 

We further suggest, that since the Department believes they are 
duplicate paying for these services, a mandatory revenue offset 
of the amount paid by the Department should eliminate any 
concerns about double dipping. This should also alleviate the 
federal government's concerns that the Department has been 
double dipping as well, since the Department has clearly 
submitted claims to the federal government wherein (if the state 
paid for the same services twice as alleged), payment for NATCEP 
costs have been included more than once. We believe an offset 
of these costs on the cost report is more appropriate as it 
assures that the costs are identified, covered and reimbursed 
and only submitted to HCFA for matching funds once. 

RESPONSE #12: The Department adopted payment rules and reporting 
rules for nurse aide certification (testing) and training costs 
several years ago. In the beginning we provided for a 
recognition of increased costs due to OBRA requirements with an 
add on to the payment rate for facilities. As these costs were 
incorporated into the cost base we eliminated the separate add 
on for OBRA payment and recognized these costs as part of the 
base period costs that are utilized for payment rate 
calculations. The cost of nurse aide testing was maintained 
separately from the training costs and continued to be paid for 
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outside the per diem rate calculation because it varied from 
facility to facility. The quarterly reporting and quarterly 
payment has for testing costs fallen off considerably as the 
first large group of nurse aides became certified and there 
continues to be a smaller amount of new aides being trained and 
certified through facilities. Providers have never been 
instructed to offset these revenues against expenses on their 
cost reports, so they in fact have been receiving double 
recognition for these expenses, as well as, receiving revenue 
separately. We do not believe that any providers are offsetting 
this revenue so this elimination will result in no impact to 
these facilities from a cost reporting standpoint. 

Nurse aide certification and training costs were designated as 
administrative costs for reporting purposes by the federal 
government, which is why we established the separate reporting 
for these costs. This means that the state does not receive the 
same matching rate for costs related to OBRA nurse aide training 
and testing, as we do for other costs of providing nursing 
facility services. Because the federal government requires the 
state to report these costs at a lower federal matching rate we 
are required to capture these costs separately. We will 
continue to require facilities to submit the quarterly nurse 
aide testing and training information to us for meeting this 
reporting requirement. The Department will however, eliminate 
the OBRA cost reporting form from the cost report forms and 
instructions that facilities must fill out when submitting their 
annual cost report to the Medicaid agency. 

COMMENT 1113: The Department • s proposal fails to increase the 
property rate cap of $11. SO. We recommend that the cap be 
increased. Although only 12 facilities are subject to the cap, 
these are either relatively new facilities or facilities that 
have undergone significant additions or renovations. The costs 
involved in constructing these facilities (or 
additions/renovations) exceed the cap because it is a totally 
unrealistic cap and it is simply impossible to construct a 
nursing facility which meets standards at a cost at or near the 
cap. Raising this cap is a matter of equity for those facilities 
arbitrarily affected by it. 

Also, we recommend that the Department continue to provide rate 
changes that recognize substantial remodeling costs of existing 
facilities. Montana's nursing facilities are aging and will 
require substantial investments to upgrade and replace outdated 
physical structures. 

RESPONSE #13: The Department continues to recognize rate 
adjustments for new construction or remodeling up to the $11.50 
cap. Increases are available up to $1.86 per day in this 
component. While this is not a fair rental value or market 
value system, the Department notes that in the aggregate rates 
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meet or exceed the costs in this area of the reimbursement 
system which provide that providers will have resources 
available to spend on capital improvements. When the 
reimbursement system was changed in 1991 the capital rates were 
not rolled back to the actual costs that were being reported by 
providers, which accounts for a large number of facilities 
receiving capital rates in excess of their actual costs in this 
component. Facilities that have undertaken new construction and 
remodeling projects are aware of the limit on the capital rate 
and have made a decision based upon those limits and their 
ability to receive a rate increase up to the $1.86 per year to 
incur these costs and undertake this new construction. 

The Department has not committed to a fair rental value system 
or any specific property methodology for the future. Providers 
continue to advocate for changes in the property component 
without considering the property rates may be calculated upon an 
entirely different basis than under the present system and that 
property rates are likely to shift considerably up or down for 
many facilities under a new methodology. These changes may 
impact the increases received in this year's or subsequent 
year's property rates significantly. The Department will 
continue to monitor the property reimbursement system in 
conjunction with other changes being considered for 
reimbursement in the area of MDS and patient acuity adjustments 
to insure that all components of the reimbursement system work 
in conjunction with each other. 

COMMENT #14: For the calculated property cost section, we know 
of no provision in the BBA of 1997 which requires states to 
adopt any provision contained in the BBA other than to recognize 
the demise of Boren. Certainly, there is no mandate for states 
to adopt any provisions relative to changes to ownership. The 
provisions of the specific Medicare citation as incorporated by 
reference was aimed at hospitals and had to do with recapture of 
depreciation. We believe the adoption of this provision to be 
unwarranted and is applying regulation which is not consistent 
with congressional legislative intent. The cited Medicare rule 
does not apply to nursing homes as nursing home rules have been 
totally modified to the new PPS (prospective payment system) 
environment, wherein facility specific costs are not recognized, 
and therefore, there is no basis for claiming depreciation, 
resulting in no basis for recapture of depreciation. 

Furthermore, the additional argument that was preferred by the 
Department was that to not be consistent with Medicare would 
increase the differences between Medicare and Medicaid cost 
reporting and would; therefore, increase cost. First of all, as 
indicated above, the cited regulation does not apply to nursing 
homes under Medicare. Accordingly, there is and will be no 
difference between the two. Additionally, even if it did apply, 
since there are already differences in this and other cost 
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centers as well, why doesn't the Department eliminate all 
differences between Medicare vs Medicaid cost reporting. We do 
not see the significance of the matter, other than a further 
attempt by the Department to limit property costs. 

Meanwhile, the Department has gone to extra lengths in the 
proposed changes to specify that property costs, plant 
operations and maintenance costs, nursing costs, etc. must 
necessarily be different between Medicaid vs Medicare. We do 
not see where one more slight difference between Medicare cost 
reporting and Medicaid cost reporting will add significantly to 
the Department's burden. 

We further believe that reliance upon the Medicare cost report 
format will become decreasingly valuable for the Department 
because providers will no longer be incentivized to record costs 
which are captured for recovery from Medicare. We also expect 
Medicare auditors to be somewhat less aggressive in pursuing 
audit adjustments as the Medicare system will no longer rely on 
the cost reports as the basis for payment. Thus, as a natural 
course, we anticipate even greater difficulties in discerning 
proper coding for both the Department as well as providers. 

Our only other objection to this provision is simply that it was 
incorporated by reference without it being attached as an 
addendum to the proposal. This assumes that the 
reader/responder has access to the specific provisions of the 
Balanced Budget Act of 1997 and that the exact citation is 
readily available and it's intent discernable. The Department 
indicates that copies are available upon request, but disclosure 
in rule making should be full disclosure, not disclosure with a 
"you have to ask for additional publications" approach in order 
to obtain full disclosure. 

It is also unclear as to how the Department intends to apply 
these provisions to changes of ownership under lease 
arrangements. Leases under Medicare are not subject to the 
issues addressed in this regulation. What is the intent of the 
Department in the adoption of this language? 

COMMENT #15: Subsection (3) (vi) of ARM 46.12.1258 incorporates 
Medicare language which provides that allowable property costs 
shall not be increased on the basis of a change in ownership 
which takes place on or after December 1, 1997. We oppose the 
adoption of this provision. This fails to recognize the value 
of a partially or fully depreciated building. For many years 
the Department has promised to adopt rules governing payment of 
property costs which reflect the "value" of the building, rather 
than costs associated with it. This has never been done and the 
property component remains outdated and inequitable. 

RESPONSE TO #14 AND #15: The Department will not adopt the 
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proposed changes to ARM 46.12 .1258 (3) (b) (v) and the addition of 
(3) (b) (vi) at this time. We proposed this adoption in an 
attempt to be consistent with the Medicare regulations in this 
area. We will continue to monitor the impact of this change in 
federal law on the Medicare program and will determine if these 
regulations are appropriate to consider and adopt in the future 
for Medicaid reimbursement purposes. 

The Department can and often does incorporate by reference 
sections of laws and regulation that are to voluminous to add to 
the text of the rules. There is no requirement that these rules 
or regulations be restated in their entirety in the Adminis­
trative Rules of M::mtana if they are incorporated by reference. The 
Department will always provide copies of any rules or 
regulations that are incorporated by reference and finds no 
merit to this comment. 

The Department has as part of this rule notice made additional 
changes to ARM 46.12.1260 (4) to clarify for providers the 
appropriate reporting of costs in the cost report categories 
that correspond to the Medicaid expense statement line items. 
We have taken efforts to insure that providers are aware of the 
differences in the Medicaid and the Medicare cost reporting 
requirements and, to the extent possible, have tried to maintain 
consistency with the Medicare forms where we could. We do find 
that we need additional information that is not available from 
the Medicare cost report and will continue to utilize 
supplemental Medicaid forms in order to gather this information. 

COMMENT #16: We recommend that subsection (6) of ARM 46.12.1232 
be deleted. This subsection provides for an annual monitor of 
patient assessment abstracts. Because the Department plans to 
utilize a minimum data set (MDS)-based acuity measure effective 
July 1, 1999, there is no purpose served in having providers 
continue to do the paperwork and documentation associated with 
the patient abstract system. Thus, there is no need to monitor 
the abstracts. We also recommend that the abstract requirement 
be eliminated as soon after July 1, 1998, as possible. 
Facilities are being required to needless and wasteful paperwork 
to document to two systems-the patient abstract system required 
by Medicaid and the MDS system required by the federal 
government. Implementation of Medicare PPS for many facilities 
on July 1 exacerbate an already difficult situation. 

CQMMENT #17: The Department continues the prov1s1on that 
facilities must utilize and submit the patient assignment score 
(PAS) forms and data to the state. Meanwhile, the Department 
has also promised that they will soon drop the PAS requirement. 
The proposed rule does not address the phase out or demise of 
the PAS tool in favor of the MDS (RUGS) system. Since the 
Department has not provided for a phase out, it is forcing 
providers to incur additional costs in order to complete both 
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the PAS and the MDS since these are substantially different 
tools and must necessarily be done independently. The 
Department indicated a need to adopt new rules relating to 
property cost based on change of ownership in order to avoid 
differences in the Medicare versus Medicaid cost report on the 
premise that it would cause increased costs unduly. However, to 
retain the PAS system and be required to migrate everything to 
the MDS system is of far greater expense to all parties than any 
cost reporting difference, regardless of the cost center which 
is impacted. 

We would strongly encourage the Department to drop the PAS by 
September 1, 1998, so that all parties can focus on the MDS. 
This change should be adopted by the rule making process which 
is presently underway so the Department's reimbursement system 
contractor does not have an open window to perform the task of 
mapping the MDS (RUGS) grouper to the current PAS system. At a 
minimum, language indicating an intention to transition away 
from PAS to MDS (RUGS) would give the provider community heads 
up notice and would provide the Department the opportunity to 
make the change mid-stream without having to go to rule making 
at that time. 

COMMENT #18: Provider changes such as changes in occupancy or 
special patient needs may be ignored by the Department. The 
patient assessment scoring number used in the reimbursement 
formula does not accurately reflect the level of care required 
in our facility. The increased number of behavior problems, 
cannot be scored in the current form. This results in the 
increase of staffing for resident safety while receiving less 
compensation. The state must recognize that the acuity level 
has risen in nursing facilities even if the PAS has not. We are 
obligated' by law as well as morality to provide the best care we 
can. This should not be done at a loss in revenue. 

RESPONSE TO #16. #17 AND #18: The Department continues to be 
committed to the elimination of the patient assessment system 
requirements for facilities and has entered into a contract with 
a consulting firm to help us in this transition and development 
process for a new acuity measurement system. We are undertaking 
an analysis of the adjustment of acuity in the reimbursement 
system in conjunction with computerization of the minimum data 
set and its use as an assessment tool and are planning to have 
a new system implemented by the July 1, 1999 rate setting 
process. The development and implementation of a new system of 
acuity measurement may also provide additional options to 
address the concerns that have been raised in the past regarding 
the nursing wage computation, the licensed to non-licensed ratio 
calculation and the minimum staffing requirements. 

We believe that the use of the MDS data will better recognize 
the increase in acuity of nursing facility residents and be a 
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better tool to capture staff time in dealing with residents with 
behaviors. 

The Department did not propose any changes in the patient 
assessment area in this rule notice, and will not remove these 
rule provisions as part of the final adoption of these rule 
changes. We will agree however to propose a separate rule 
notice to deal specifically with repeal of the patient 
assessment abstract provisions. This notice will solicit input 
on what alternative will be put into place if a new acuity 
measurement system cannot be put in place on July 1, 1999. As 
part of this rule notice we will need to put into place a 
contingency plan concerning acuity adjustment for rate setting 
purposes for fiscal year 2000. These provisions may mean that 
a provider would be required to keep their rate year 1999 
(current) six month patient assessment average for rate setting 
purposes because there will be no abstracts or monitors from 
which to establish new acuity information for rate year 2000. 
We will also need to adopt provisions for providers that have 
deficient patient assessment monitor scores for fiscal year 1999 
rate setting purposes so that they will continue to submit 
patient assessment abstracts in order to receive a rate change 
on January 1, 1999, if they are not deficient on a new monitor. 
We believe the impact of repealing the acuity measurement 
process needs to be commented on by all nursing facility 
providers and feel that a separate rule notice and comment 
period would provide all providers an opportunity to comment and 
provide input prior to the elimination of these rule provisions. 

COMMENT #19: Examination of the Department's rate spreadsheets 
based on implementation of these proposed rules indicates the 
following: 

1) 32 of 98 facilities (33%) receive actual rate cuts 

2) 72 of 98 facilities (74%) receive rates that do not 
cover the actual, allowable costs of providing care to 
Medicaid recipients 

3) In addition, nursing salaries as well as nursing hours 
staffed are rising steadily - faster than inflation. 
Based on a sample of Montana's nursing facilities, we 
have found the following: 

a) Nurse aide salaries increased 12.3% from the 1995 cost 
reporting periods to the 1997 cost reporting periods 

b) RN salaries increased 8.5% during the same period 

c) LPN salaries increased 4.6% during the same period 

d) RN hours staffed per patient day increased 14.8% from 
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the 1994 cost report period to the 1996 cost report 
period 

e) LPN hours staffed per patient day increased 10.8% for 
the same period 

f) Nurse aide hours staffed per patient day increased 
6.8% for the same period 

Clearly, Medicaid rate increases in the 2 to 3% range have 
failed to keep pace with the unavoidable cost increases being 
experienced by facilities who are caring for residents with 
ever-increasing care needs. There is a great need for funding 
levels that take these issues into account. 

Therefore, we are asking the Department to consider using 
funding appropriated for increased patient days to fund rate 
increases that are sufficient to enable facilities to provide 
care and services that meet all applicable quality standards. 

The Department's spreadsheet which outlines how legislative 
funding is distributed indicates that actual Medicaid bed days 
paid from July 1, 1997 through March 31, 1998, when annualized, 
amount to 1,347,358 patient bed days projected for FY9B. Yet, 
the Department's spreadsheet spreads legislative funding over 
1,421,283 bed days. This represents bed day growth of 5.5%1 
This is at a time of declining bed days, when it is expected 
that FY99 bed days will be less that FY9B, not more. This 
amounts to an over-projection of bed days of 73,925, which 
translates into $6.6 million. In effect, $6.6 million 
appropriated by the Legislature to the nursing home program will 
not be distributed to nursing homes. 

We believe that it is important for the Department to have some 
room for mid-year adjustments due to various factors, but a 5.5% 
rate is artificially high and comes on the backs of 73% of the 
providers in the state. In the previous two rate years, the 
cushion was in the 2.5% range. By reducing the cushion to the 
same margin as in the two previous years, the Department would 
be able to restore approximately $3.5 million to current year 
rates, without any crunch on the budget. 

There is clearly no rational basis to reduce caps, cut rates for 
one-third of nursing facilities and provide rates that are less 
than costs for 75% of nursing facilities, all at the risk of 
reducing the quality of care to nursing home residents, when the 
legislature appropriated sufficient funds to more properly fund 
this program. In fact, the legislature specifically provided 
language in HB2 to address potentially inadequate funding and 
potentially declining bed days. The language states: 

"The Department is authorized to supplement funds 
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appropriated to rebase nursing home rates with funds 
appropriated for increased nursing home bed days in order 
to avoid inappropriate decreases in the Department's 
current nursing home reimbursement formula and to comply 
with federal law, as long as total program expenditures do 
not exceed the appropriation for nursing homes." 

We believe the caps proposed in these rules represent 
"inappropriate decreases in the Department's current nursing 
home reimbursement formula". We recommend that the Department 
use its authority to move funding from bed days to the rate 
formula in order to increase the various caps to appropriate 
levels. 

RESPONSE #19: The Department disagrees with the comments 
suggesting that the rates have been developed based solely upon 
budgetary considerations, that the level of appropriations 
available to the rate system is inadequate or that the 
Department has no legitimate standards for rate setting. The 
Department also disagrees that rates must cover the actual costs 
of facilities or that the law prohibits rate decreases. These 
are not the standards by which the legal adequacy of the rates 
is measured. The Department has developed the rates to comply 
with legal requirements and its analysis demonstrates that all 
requirements have been met or exceeded. 

The Department acknowledges that some providers will receive 
rate decreases even with the increases in the percentages on the 
medians that will be adopted in the final rules. However, these 
rate decreases are based upon changes that have occurred in the 
costs incurred by these facilities, changes in patient acuity at 
that facility, audit adjustments and settlements that have 
occurred and adjustment in the statewide medians which are 
representative of the costs that were incurred in the base 
period cost reports plus an allowance for DR! inflation to 
inflate those costs to the mid point of the rate year. Even if 
a 3 to 4% funding increase had been provided there would 
continue to be providers that would receive a rate decrease. 

The total reimbursement for fiscal year 1999 will be over 
$128,500,000 which results in an average per day rate increase 
of 3% over the fiscal year 1998 average rates. This amount 
exceeds the 1.5% increase in state and federal funds appropriate 
by the legislature for fiscal year 1999. The Department took 
into account all relevant information, including the funding 
available from patient contribution and the lowest quartile 
analysis to determine rates that are appropriate. 

The Department disagrees that the bed day calculation is 
inaccurate for fiscal year 1999. The logic for this computation 
is consistent with past practice for projecting caseload growth 
in this program. The case load increase was computed from 
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fiscal year 1997 projected days as of April, 1997 and was 
indexed forward for each year of the biennium. The Department 
does not have the data available to conclude what the final bed 
days will be for fiscal year 1999 and it would be premature to 
spend funds on reliance of bed day savings yet unrealized. 

The Department agrees that it does have the authority language 
included in House Bill 2 to supplement funds appropriated to 
rebase nursing home rates with funds appropriated for increased 
nursing home bed days in order to avoid inappropriate decreases 
in the Department's current nursing home reimbursement formula 
as long as total program expenditures do not exceed the 
appropriation for nursing homes. 

While there may be some amount of case load growth available to 
provide for increases in this program, the amount of days that 
the commentor believes are available are clearly overstated 
based upon the Department's analysis of bed day trends. The 
calculation of the $6.6 mill ion dollar amount is clearly in 
error. The only funding that could be made available would be 
the state and federal funds that were appropriated by the 
legislature. There is no additional funding available from a 
patient's contribution to their cost of care if there are no bed 
days occupied. At the present time the Department does not know 
what, if any, excess case load growth is available to provide 
for increases in this program, and clearly it is not at the 
level that the commentor believes is available. Nor does the 
Department believe that this funding is necessary in order to 
comply with laws or to avoid inappropriate decreases in the 
Department's current nursing home reimbursement formula. 

QQMMENT #20: It appears that the Department now uses the payment 
formula merely to allocate scarce state dollars among the 
facilities. 

Originally, the current payment formula recognized a wide range 
of provider costs. The operating cost component cap began at 
125% of the median coat. It now stands at 102%. The nursing 
cost component cap began at 140% of the median nursing hourly 
wage cost. The cap is now 104\. By next year, it is very 
likely that the Department will reduce the cost caps below the 
median cost to provide care. This means that at least one-half 
of the nursing facilities in Montana will be required to 
subsidize the Medicaid program. 

The increase as proposed is by no means adequate or reasonable. 
It is unfair to tax private pay patients with a bed tax and then 
be forced to pass on additional costs in order to make ends meet 
when the Medicaid population is being under funded. There has 
to be a more fair and equitable way to distribute the available 
dollars within the budget. Last year legislators I visited with 
just assumed that each facility was given the straight 
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percentage approved across the board. Maybe that is the fair 
way. 

We are concerned that the Department • s rate setting policies 
will not be amended to respond to changes in facility occupancy 
and local access. We ask that the Department provide an 
explanation in the response to public comments about its plans 
to extend the current payment method beyond the next few years. 

COMMENT #21: The costs of running a nursing home must all be 
paid for by someone. As the acuity of patients continues to 
rise, sacrifices in care must be made in order to provide 
services at current reimbursement levels. When there is a 
disparity between cost and Medicaid reimbursement, the 
difference must be made up in private pay rates. This cost 
shifting is an additional burden on those who are not yet 
Medicaid eligible. The point is rapidly approaching where we 
will be forced to screen Medicaid patients and deny admission to 
those of higher acuity whose projected costs exceed 
reimbursement. 

RESPONSE TO #20 and #21: The Department does not agree with the 
objection that the payment methodology is driven out of state 
budgetary considerations, and that the level of appropriations 
available to fund the rate system is inadequate. The Department 
has developed rates to comply with legal requirements and its 
analysis demonstrates that all requirements have been met or 
exceeded. We have considered numerous factors in the 
development and the establishment of reimbursement levels for 
nursing facilities. 

The goals of Montana's reimbursement methodology continue to be 
to encourage providers to make reasonable and necessary 
expenditures on nursing costs, by recognizing more of these 
costs through a higher limit on the direct nursing personnel 
cost component. We strive to contain operating costs by 
reimbursing at a lower percentage on the median for operating 
costs, but we continue to provide for an incentive to providers 
that have contained operating costs below the median. 

Since the establishment of the current rate system in 1991, the 
Department has used the same methodology and standards to 
evaluate whether the rates established under the rate system 
comply with legal requirements. The methodology and standards 
are o:>ntained in the Department's lowest quartile analysis. The 
proposed rates are evaluated in relation to a set standard 
which is the average cost of the 25\ of facilities with the 
lowest cost in the operating and direct nursing cost centers. 

Under state law, the Department is authorized to establish rates 
in accordance with federal requirements, taking into account 
various factors, including the availability of appropriated 
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funds. While the availability of appropriated funds is one 
factor that is considered in setting rates, rates are not set 
solely based upon available appropriation and the adequacy of 
rates has been measured in relation to actual cost data and 
without regard to appropriation levels. The Department does not 
believe that it would be appropriate to provide rate increases 
in all cases, across the board to providers regardless if data 
indicated that a providers cost or acuity does not support such 
an increase. 

Moreover, we believe funding levels are adequate to establish 
adequate rates for all facilities. In the aggregate, total 
funding distributed to nursing facilities will increase more 
than the 1.5% appropriated for fiscal year 1999. The 
reimbursement system for FY 1999 will distribute a 3% increase 
in aggregate funding to nursing facilities, demonstrating that 
rates are not tied directly to appropriation levels and or state 
budgetary constraints. The adequacy of rates is determined 
after comparison of proposed rates to these actual cost levels, 
which was done for the rates that will be adopted in this 
notice. As indicated in other responses to comments in this 
notice, the operating component cap percentage has been 
increased from 102% to 103% of the median operating cost. The 
direct nursing cost component cap percentage has been increased 
from 104% to 107.5% of the state wide median average wage. The 
results of the analysis indicate that the rates as finally 
adopted comply with applicable legal standards. 

COMMENT #22: The Department should be aware of the impacts on 
Medicaid payments and provider billing requirements due to the 
Balanced Budget Act of 1997. The Act requires skilled nursing 
facilities to bill Medicare directly for certain Part A and Part 
B services provided by outside suppliers. 

Contrary to the Health Care Financing Administration's op1n1on, 
consolidated billing will affect Medicaid payments and billing 
requirements. This is most true for bills submitted to Medicaid 
for Medicare deductible and coinsurance amount. 

We recommend that the Department include any necessary 
administrative rule changes and provider instructions related to 
consolidated billing in its final rule notice. Consolidated 
billing begins for certain facilities on July 1, 1998. 
Providers, including hospitals, nursing facilities and other 
Part B suppliers need state instructions in order to complete 
their own financial and treatment programs. 

RESPONSE #22: This request is outside of the proposed rule 
changes that are included in this rule notice. The Department 
is monitoring the changes that will be required for skilled 
nursing facilities under the prospective payment system and the 
new consolidated billing requirements under the Medicare 
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program. We have been in contact with the Medicare fiscal 
intermediary, as well as HCFA staff, to get information 
concerning the impact of these regulations. Interim final rules 
with a comment period were published May 12, 1998 from Medicare. 
The Department is committed to determining the impact that these 
regulations will have on skilled nursing facility providers 
under the Medicaid program and will publish any administrative 
rule notices that are necessary for nursing facilities under the 
Medicaid program once the requirements are determined and the 
scope of the program services that will be impacted is assessed. 
The Department will formally write to HCFA regarding its 
concerns and seek clarification concerning these provisions. We 
will share the response to our questions with the provider 
community once it is provided from HCFA. 

COMMENT #23: One provider recommended that the Department change 
the rules on PAS to accommodate smaller facilities for minimum 
staffing requirements. State survey staff required that we 
schedule additional nursing personnel in our facility to insure 
the safety of our residents. The minimum staffing requirements 
based on our PAS score should be correlated to the number of 
residents and the number of days in a month to determine the 
appropriate staffing levels. 

RESPONSE #23: The proposed change is outside the scope of the 
proposed rule changes that are being considered at this time. 
Facilities are required to staff to meet the level of care that 
is required for the residents that are living in the facility. 

COMMENT# 24: Some commentors requested information and copies 
of documents related to the rate setting process. 

RESPONSE #24: Requests for information and documentation should 
be directed in writing to the Department of Public Health and 
Human Services, Senior and Long Term Care Division, P.O. Box 
4210, 111 North Sanders, Helena, MT 59604-4210. 

5. The changes will apply to nursing facility services 
provided on or after July 1, 1998. 

Rule Reviewer 
~t'// ,{ ~~ ac?'!;.7 
iiector,~blic Health aKd 

Human Services 

Certified to the Secretary of State June 15, 1998. 

12-6/25/98 Montana Administrative Register 



-1777-

BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.30.1605 
and the repeal of 46.30.1601 
and 46.30.1603 pertaining to 
the child support and 
enforcement services fee 
schedule 

NOTICE OF AMENDMENT 
AND REPEAL 

TO: All Interested Persons 

1. On January 29, 1998, the Department of Public Health 
and Human Services published notice of the proposed amendment of 
rule 46.30.1605 and the repeal of 46.30.1601 and 46.30.1603 
pertaining to the child support and enforcement services fee 
schedule at page 310 of the 1998 Montana Administrative 
Register, issue number 2. 

2. The Department has repealed rules 46.30.1601 and 
46.30.1603 as proposed. 

3. The Department has amended the following rule as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

46.30.1605 FEE SCHEDULE (1) through (1) (h) remain as 
proposed. 

(i) fer ise~aHee sf aH aaffiiHistratioe ~aterRity aeeisieH 
aHa eraer, the ggsg may assess a staHaaraieea fee sf S6G.GG. 

(j) fer ~re~aratieH e£ a harclsfii~ BH paYffieHt sf aeliR~ueHt 
support, a staHaarcli~ea fee ef S15.99 fe£ eaeh Fe~uest aHa $5.99 
fe£ eaeh hardship reRe•.~al. This fee shall ee paid :By the 
iHai.iclual re~~estiR~ a harashi~. 'fhe tetal fee iHeurrecl 
a~aiRst aR iRaiviaual fer pre~aratieR sf a harashi~ iR aRy 1~ 
meRth ~eriea shall Het eneeecl $39.99. 

(II) fer ~re~arat ieft ef a reEJtl:est fer aftetfier state te talle 
aR aetieft, a staftaarai~ea fee sf $~9.99 te ee assessed a~aiast 
the iHaiviclual reeeiviH~ QSBD serviees. 

+±+lil for each payment clistrisutiea te a ggsg ease, a fee 
whieh is the lesser sf $7.99 er 19% sf the ~aYffieHt. of support 
distributed to an Obligee. whether by warrant. electronic funds 
transfer. direct deposit in a financial institution or by any 
other means a fee may be assessed. For each distribution, the 
fee shall be no greater than $7.00, or 10% of the distribution. 
whichever is less. This fee eba±± ill2Y be assessed against the 
individual or entity receiving CSED services. If the iHaiviaual 
reeeiviH~ ggsg services is the eeli~ee, the fee 111ay ee clecluetecl 
frsm the ~aYffieHt eefere clistrieutieft. If the Obligee or another 
State is receiving CSED services, the fee may be deducted from 
the support collection. before distribution. The total fee 
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incurred against an individual or entity for payment 
distribution alone shall not exceed $364.00 per year. per case. 
The payment distribution fee may be assessed over and above any 
gther fee permitted by this rule. However. the payment 
gistribution fee only applies to distributions made in cases 
being enforced by the CSED under Title IV-D of the Federal 
social Security Act. 

-fffi+ill feF RBR assietaRee related seFviees, a fee feF 
eaeh ~plieatieR. a fee for each application for non-assistance 
related services. This fee shall be collected from the 
applicant at the time of application frem the iREiiviEit~al 
slibmittin~ the applieatien in the form of a cashier's check or 
money order. If the appropriate fee is not included with the 
application, the CSED will pot open or re-opep the case until 
such fee is paid, The fee shall be $25.00 for an individual 
whose annual household income is at least $20,000, The fee 
shall be $15.00 for an individual whose annual household income 
is at least $10,000, but less than $20,000. The fee shall be 
$5.00 for an individual whose annual household income is less 
than $10,000. If the applicant misrepresents or errs in 
reporting annual household income. the CSEP may assess an 
additional application fee against the applicant at any time. 
The additional fee shall be the difference between the amount 
which was paid at the time of application. and the amount that 
would have paid for the application if there had beep no 
misrepresentation or error of annual household income. 

(2) through (5) remain as proposed. 
(6) Other fees assessed to the party or entity requesting 

the service are: 
(a) for parent locate services, a fee of $~ 10.00 if 

the social security number of the person to be located is 
provided to the CSED. apd $14.00 if the social security number 
of the person to be located is not provided; 

(b) for each intercept of federal or state payments -ift 
RsR p!iblie assistanee eases, a standardized fee of $25.00 or 
actual costs if less than the standardized fee; federal or state 
payments include, but are not limited to, income tax refunds; 
and 

( 6) (c) remains as proposed. 
( 7) In no case may a fee authorized under this rule be 

charged to or collected from a person while that person is a 
recipient of public assistance in Montana unless federal 
regulations pertaining to operation of the IV-D program allow 
the charging or collection of that fee. Fees will not be charged 
to individuals receiving a FAIM financial assistance cash grant 
yoder the federal TANF (Temporary Assistance to Needy Families) 
Block Grant in Montana. 

(8) In no case may a fee authorized under this rule be 
.-el>h<>a"fl"!J""ed<t charged to or collected from a foreign reciprocating 
country, or an obligee residing in a foreign country. 

(9) Any fee provided for under this rule may be assessed 
ip addition to any other fee allowed by the rule which may be 
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applicable to the case. 

AUTH: Sec. 40-5-202 and 40-5-210, MCA 
IMP: Sec. 40-5-210, MCA 

4. The Department has made changes in format to the 
proposed amendments of rule 46.30.1605, which did not affect the 
content of the rule. Further, the Department corrected a 
typographical error in ARM 46.30.1605(8). The Department also 
made changes to ARM 46.30.1605 in response to comments the 
Department received as addressed in the comments and responses 
below. In addition, the cost to the Department to perform 
locate services has changed since that particular fee was last 
amended. The cost to the Department is now $10.00 if the 
Department knows the social security number of the person to be 
located. The cost to the Department for locate services if the 
social security is unknown is $14.00. The rule was changed, at 
the Department's request, to clarify the amount of the fee, 
based on current actual costs. 

5. The Department has thoroughly considered all 
commentary received. The comments received and the Department's 
response to each follow: 

COMMENT #1: Numerous comments addressed issues outside of the 
Department's proposed fee schedule. Further, numerous 
commentors provided a historical background of their support 
cases, but only expressed their support or opposition to the 
proposed rules. 

RESPONSE: For clarity, the Department grouped categories of 
comments, and provides responses to each category. The 
Department will not address issues outside of the proposed fee 
schedule in these comments. To protect the privacy of all 
persons involved in the Department's caseload, the Department is 
unable to provide a response in these public documents, to 
indi victuals who expressed specific case concerns. The 
Department invites any individual or group who has concerns 
outside of the fee schedule to contact the Department in person. 

COMMENT #2: A commentor asserted that fees will not generate 
revenue. Other commentors questioned the method by which the 
Department predicted fee revenue. A commentor also asked for 
copies of the formula used by the Department to determine the 
expected income. In addition, the comment or asked for a 
breakdown of support collected in non-assistance cases, and 
assistance cases. The commentor also asked whether there are 
statistics of collections made for persons, based on that 
person's income range. The commentor also asked whether there 
are studies from other states concerning the relationship 
between fee increases and the number of persons using child 
support enforcement services. 
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RESPONSE: In September of 1997, the University of Montana 
issued a study concerning fee implementation in Montana. The 
hardship fee, fee for interstate actions and fee for paternity 
decisions found in the Department's original proposed rules were 
based on the University of Montana study. However, these fees 
were removed from the Department's final rule. The $7.00 
handling fee was derived through a Department analysis of actual 
costs per case for enforcement services ($266 per year) and 
payment processing ($98 per year). The anticipated revenue from 
the enforcement fee is approximately $1.2 million, of which only 
$404,000 is retained by the state in its state special revenue 
account and 66\ is returned to the federal government tor 
reinvestment in the program. 

Even with the projected fee income, the Department projects a 
state special revenue shortfall of nearly $900,000 for Fiscal 
Year 1999 beginning July 1, 1998. A copy of the Department 
methodology for determining the amount of the handling fee and 
projecting the revenues generated from the handling fee is 
included at the end of this response. 

In fiscal year 1997, the Child Support Enforcement Division 
collected $27,967,704 in non-public assistance cases. 
Collections were $10,871,905 for cases where public assistance 
was provided. No statistics are available for collections, based 
on an Obligee or Obligor's income range. The information 
necessary to compile such statistics is not available to the 
Department. The Department is not aware of any studies 
concerning the relationship between fee increases and the number 
of persons using child support enforcement services. 

Methodology Used by CSED to Calculate Handling Fees 
and Project Fee Revenue 

Calculation of Handling Fees 
Total costs related to cases in 
"enforcement" status 
Excluding costs of payment processing 

Divided by number of cases in 
"enforcement• status 

Equals Enforcement Cost per Year Per 
Enforcement Case 

Total costs related to payment processing 

Divided by number of cases receiving payment 

Equals Payment Processing Costs 
Per Year Per Paying Case 

$7,473,459 

28,102 

s 266 

$1,023,709 

10,434 

$ 98 
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Annual Enforcement Costs plus Annual 
Payment Processing Costs Per Paying Case 

Divided by Est. # Payments Per Year 

Equals Amount Paid Toward 
Enforcement/Processing Per Warrant 

$ 364 

52 

$ 7 

CALCULATION OF INCOME GENERATED BY HANDLING FEES 

Total Number of Warrants Issued 
Per Year 

Multiplied by Handling Fee 

Equals Maximum Potential Annual 
Income from Handling Fee 

Assume 80\ Collection Rate of 
Full Fee 

Equals Projected Annual Income 
from Handling Fee 

Less 66% Share to Federal 
Government 

Equals State Share to State 
Special Revenue Account 

212,556 

$ 7 

$ 1,487,892 

80% 

$ 1,190,313 

$ 785.606 

$ 404,707 

COMMENT #3: Numerous comments demonstrated a possible 
misunderstanding of the $7.00 or 10% handling fee and how this 
fee will be assessed. 

RESPONSE: The handling fee will only be assessed when a 
collection is made. If the collection equals or exceeds $70, 
the fee per collection will be $7.00. If the collection is less 
than $70.00, only 10\ of the total collection will be assessed. 
Fees will not be charged to public assistance recipients under 
the TANF block grant, nor will they be charged if a collection 
is not made. Fees are based on the actual cost of enforcing 
and collecting support. 

COMMENT #4 : Several commentors opposed the proposal to add 
additional fees in general, regardless of whether the fee is 
paid by Obligors or Obligees. Some commentors suggested that 
the Department collect more support, and implement saving 
measures instead of charging fees. Commentors suggested 
reduction of the number of discretionary or non-necessary cases 
as a cost-saving measure, in lieu of fee implementation. 
Another commentor suggested that the Department seek additional 
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funding from the legislature instead of assessing fees. A 
commentor also asked why fees are necessary, in light of welfare 
reform legislation. 

RESPQNSE: The Department understands that assessment of fees is 
a controversial issue. However, the Department is required to 
follow the directives of the Montana Legislature concerning the 
Department's budget. The Child Support Enforcement Division has 
historically been funded in part by assignment of support, 
followed by collections in public assistance cases. The 
remainder of the funding comes from the federal government. The 
Child Support Enforcement Division has not been funded in the 
past to any significant degree by the state general fund. 
However, Montana's welfare reform, the FAIM program, has been 
successful in drastically reducing the number of public 
assistance recipients. The reduction in assistance cases caused 
a severe drain on money available to fund the Child Support 
Enforcement Division program. The Department strives to 
increase collections in all cases. In fact, the Child Support 
Enforcement Division continues to increase collections from year 
to year. However, increasing collections in non-assistance 
related cases, as suggested by commentors, will not increase the 
Department's revenue. Therefore, the Department must look to 
other sources of funding. 

When the 1997 Legislature met, they recognized the success of 
the FAIM program, and decline of revenue available to the Child 
support Enforcement Division. The Legislature also recognized 
that it may be necessary to develop a contingency plan to help 
cover the costs of the child support program, because the 
Department may not have sufficient funding to operate over the 
biennium without additional money. The contingency plan adopted 
by the Legislature specifically required implementation of child 
support related fees, in the event that special revenue funds 
wouldn't cover Child Support Enforcement Division costs. Based 
in part on the Federal Government Accounting Office's proposal 
to collect user fees, the 1997 Montana Legislature passed House 
Bill 2. It reads, "The legislature recognizes that parties who 
are not required to participate in the IV-D program are choosing 
to use program services, The legislature intends that these 
parties help defray the costs associated with provision of 
services. If the CSED projects that state special revenue may 
be insufficient to fund appropriations, the CSED shall implement 
a plan to charge fees and recover costs from parties who receive 
CSED services." 

In addition to assessing the proposed fees, the Child Support 
Enforcement Division is undertaking cost cutting measures given 
the projected revenue shortfall for fiscal year '99. However, 
the ability to provide expeditious services would likely be 
negatively impacted if substantial cuts in the personal services 
budget, which represents the most significant aspect of the 
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budget, are undertaken. A cut in services is the least 
desirable option. The services provided are required by federal 
law as a condition of federal program funding, and the Child 
Support Enforcement Division is required to provide services to 
all public assistance recipients when a referral is made by a 
county welfare office, and anyone else who applies, regardless 
of need. If the essential services are cut, federal funding for 
the Child Support Enforcement Division and public assistance 
programs would be jeopardized. If federal funding is lost, it 
would be financially impossible to operate a child support 
enforcement program. The Child Support Enforcement Division has 
implemented significant cost savings measures recently. It 
decreased the need for manual payment processing and costs 
associated with adding employees by implementing an automated 
payment processing system. Further, caseworker productivity 
increased through implementation of a Customer Service Unit to 
respond to incoming calls. The Division contributed to a 
reduction in Medicaid costs by actively enforcing medical 
support obligations. Further, it developed a partnership with 
a private insurer, at no cost to the Department, for a child­
only insurance policy which is available to persons using Child 
Support Enforcement Division services. It is also achieving 
vacancy savings by deferring the immediate hiring of essential 
employees. The Child Support Enforcement Division is also in 
the process of reviewing cases in which past due support is owed 
the state to determine the likelihood of collection. 
Collections in this area would supplement projected fee revenues 
to fund the program. 

The Department agrees that it could save some costs if its 
caseload were reduced. However, the Department cannot refuse to 
provide services, under federal law, when it receives an 
application, even if the applicant is wealthy. The Department 
may only close a case under very limited closure criteria. 
Therefore, the Department cannot reject applications that are 
not necessary, or are discretionary. 

The Child Support Enforcement Division estimates that state 
special revenue shortfall will be in the range of $900,000 for 
Fiscal Year 1999. Without state special revenue, the 2:1 
federal match cannot be accessed. This would cause a severe 
funding shortfall to the program. Therefore, the law now 
requires that fees be implemented to meet those remaining costs. 
Asking for additional funds from the Legislature, as suggested 
by commentors is not possible, since the Legislature has already 
addressed the matter by requiring fees from users to defray 
costs. 

COMMENT !IS: A couple of commentors suggested splitting fees 
between Obligors and Obligees for equity. 

RESPONSE: The Department believes that its fee schedule 

Montana Administrative Register 12-6/25/98 



-1784-

ade~ate1y assigns fees among Obligors and Obligees for various 
serv~ces. The ability to charge these fees has been the law for 
many years. The Department declined to assess the fees in the 
past, because they were not necessary for program funding. 
However, the 1997 Montana Legislature required that additional 
fees implemented for cost recovery be assessed against the 
persons receiving services. The proposed payment processing 
fees, and application fees reflect the Legislature's directive. 
Pursuant to 40-5-210, MCA, application fees must be charged to 
persons who apply for services. Further, under 40-5-210(3), 
MCA, handling fees for processing support are charged to 
Obligees. The fee may be deducted from the support payment, 
before distribution to the Obligee. Federal law prohibits 
deductions of a cost recovery fee from the distribution, if the 
fee is assessed against the Obligor. 45 CFR 302.33(d) (3). Even 
if the law permitted this fee to be assessed against the 
Obligor, the Department could not comply with the Legislature's 
directive, because Obligor fees would not generate sufficient 
revenue to cover the Child Support Enforcement Division's budget 
shortfall over the biennium. Unlike Obligee fees, Obligor fees 
can only be collected after current support and all past due 
support is paid. Under present income withholding criteria, 
found at 40-5-416, MCA, any fee assessed against an Obligor 
would be payable over 2 years. 

Splitting fees among Obligors and Obligees is only possible for 
certain types of fees, and may only be done in a contested case 
action. For example, fees for review and modification may be 
split between the Obligor and the Obligee under the present fee 
schedule. Fees for application and payment processing are not 
assessed during a contested case action. Therefore, they may 
not be split at the present time. An Obligor fee may only 
become a judgment collectible using support remedies if the fee 
is part of an administrative contested case action or a district 
court action. The fee cannot just be added to an Obligor's debt 
without notice and an opportunity for hearing. The cost of 
obtaining such judgments would be more than the revenues 
generated. Therefore, such fees cannot be expected to help fund 
the Child Support Enforcement Division's budget shortfall. 

COMMENT #6: Commentors suggested that Obligors should pay any 
fees assessed by the Department. 

RESPONSE: The majority of fees in the existing fee schedule are 
either assessed against the Obligor, or split between the 
Obligor and Obligee. There is no provision in present law which 
would permit application fees and handling fees to be allocated 
to an Obligor who is not an applicant for services. The 
handling fee must be assessed against Obligees under 40-5-210, 
MCA. The application fee can only be assessed against the 
applicant under 40-5-210, MCA and 45 CFR 302.33(c). 
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COMMENT lj7: Commentors suggested that the application fee 
proposed by the Department should not be charged to the Obligee. 
Another commentor suggested that the application fee not be 
collected upon application, but be taken out of future 
collections instead. 

RESPONSE: Application fee provisions in 40 -5~210, MCA were 
adopted in 1993. Since the inception of this law, the 
application fee has been assessable against the Obligee, or 
applicant for service. There is no provision in present law 
which would permit these fees to be allocated to an Obligor who 
is not an applicant for services. Federal law requires payment 
of these fees, and also requires that they be assessed against 
the applicant. In the past, the Department has paid the 
application fee to the federal government, directly out of 
Department funds. Due to the budget shortfall, however, the 
Department cannot continue to do so. 

Under 40~5-203, MCA, persons who are receiving non-public 
assistance related services are bound by terms and conditions 
adopted by the Department. The terms and conditions are found 
in ARM 46.30.701. Under ARM 46.30.701(3), a person receiving 
services must " ... pay any application fee and any other fee 
which may be charged under 40~5-210, MCA;" 

The application fee is due at the time of application. The fee 
must be passed on to the federal government each year. If it 
hasn't been collected, the Department must pay the fee on the 
applicant's behalf. There is no funding for the Department to 
do so at this time. The commentor's suggestion would require 
the Department to develop a computer system enhancement which 
would track which cases the fee is due on, what year the fee was 
assessed, and whether the fee had already been paid to the 
federal government out of the Department's funds. This is cost­
prohibitive. Additionally, after a case is opened the 
Department has no authority under federal regulations to close 
a case if the application fee is not later collected. The 
Department believes that the application fee schedule, which is 
based on income, provides adequate relief for those persons who 
wish to apply for services, but cannot afford a $25.00 
application fee. 

COMMENT #8: One commentor noted that the Department's rule 
notice stated that Montana may not have jurisdiction over all 
Obligors. The commentor asked why the Department claims that 
jurisdiction may be lacking to assess fees, when a support order 
exists. 

RESPONSE: Jurisdiction was only one factor considered by the 
Department when it discussed which fees should be assessed 
against Obligors. However, the law also limits the persons 
subject to fees such as the application and handling fee. 
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Jurisdiction does play a role when Montana's Child Support 
Enforcement Division asks for assistance from other states. In 
many instances Montana lacks jurisdiction over specific 
Obligors. The other states then act on Montana's request for 
services. Montana may also be asked to enforce orders which 
were not established in Montana. If the Obligor has no ties to 
Montana, jurisdiction is lacking. Jurisdiction is also limited 
when an Obligor is a Native American who resides, or earns money 
on a Montana reservation. When Montana lacks jurisdiction over 
an Obligor, it cannot act to establish a support order or to 
assess fees against that Obligor. 

COMMENT #9: Commentors suggested that the Department's proposed 
handling fee is excessive. Commentors noted that the fee is 
applied to each payment. Because many obligors pay support 
through income withholding, several distribution fees could be 
incurred each month. Another commentor suggested that there be 
a cap on the handling fee. 

RESPONSE: The distribution fee is based on actual costs of 
enforcing and collecting in an average case in a year. In 
response to these comments, however, the proposed rule was 
amended to apply the fee to each warrant or fund transfer made 
to an Obligee. To address concerns that fees would occur when 
payments occur more frequently than once each month, the 
proposed rule was changed to place a yearly cap on the fee, so 
that an obligee will not pay more than the average yearly 
enforcement cost for a case. 

COMMENT #10: "Hardships" are payment arrangements which allow 
an Obligor to pay delinquent support over a period greater than 
two years. Commentors suggested that it is inappropriate to 
charge a fee for a hardship. If a hardship is needed, then an 
Obligor cannot afford an additional cost. Another commentor 
opposed offering hardships to Obligors in general. Another 
commentor asked whether hardship fees would be charged to public 
assistance recipients. 

RESPONSE: In response to comments, the Department deleted the 
hardship fee from its proposed rule. 

COMMENT #11: One commentor proposed a sliding fee scale, based 
on income. Another suggested means-tested fees. 

RESPONSE: Fees are not assessed against recipients of public 
assistance if the individual is receiving a FAIM financial 
assistance cash grant under the TANF (Temporary Assistance to 
Needy Families) Program in Montana. The Department discussed 
the option proposed by the commentor, and determined that the 
application fee is appropriate for a sliding scale, because it 
is a one time fee, collected at the time of application and 
would not be cost prohibitive to analyze and collect. 

12-6/25/98 Montana Administrative Register 



-1787-

Modification fees are means-tested, because they are one time 
fees and are not cost prohibitive to calculate and collect. 
However, the $7.00 handling fee is not appropriate for a sliding 
scale, or means-tested application but will only be charged when 
support is actually collected. Additionally, the $7.00 will not 
be charged when the amount of support collected is less than 
$70. oo, in which case only 10% of the collection will be 
charged. The commentor's suggestion concerning the handling fee 
would require the Department to track and make a determination 
of income level and application of a fee on every Obligee, each 
time a payment is distributed. The payment processing function 
is largely automated, and a manual tracking of income, whether 
a fee should be assessed, and amount of fee assessed on each 
distribution would be impossible, since the Department processes 
over 200,000 payments each year. 

COMMENT #12: Commentors asked why the Department intends to 
charge fees against persons receiving public assistance. 
Another commentor asked whether fees can be assessed against 
public assistance recipients under federal law. A comment or 
asked whether changes in law are expected to allow fee 
assessment against public assistance recipients. 

RESPONSE: The final rules clarify that individuals receiving a 
FAIM financial assistance cash grant under the federal Temporary 
Assistance to Needy Families block grant in Montana are not 
subject to fees. The Department is not aware of any expected 
changes in federal law in this area. 

COMMENT ltl3: One commentor stated that the provision which 
prohibits fees against foreign persons and foreign countries is 
"stingy". 

RESPONSE: This provision is required by federal law under 42 
usc 654 (32) (c). 

COMMENT #14: Several commentors suggested that fee assessment 
against Obligees penalizes the family, or the children. 

RESPONSE: The fees are not intended to be a penalty on any 
person or entity. Instead, they are a funding source for 
Departm~nt services. The Department has been given no choice 
concerning this matter. The 1997 Montana Legislature required 
fee assessment against persons who use Child Support Enforcement 
Division services. Further, the existing law only allows 
handling fees to be assessed against Obligees. Finally, 
application fees must be assessed against the applicant under 
both federal and Montana law. 

COMMENT #15: A commentor suggested that fees may inhibit the 
use of child support enforcement services. 
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RESPONSE: The Department believes that some persons receiving 
its services may choose other means to enforce support, if fees 
are assessed. However, the Department cannot choose not to 
assess fees at this time. The Department recognizes that 
individuals do not always utilize support enforcement services 
because of difficulty obtaining support through other means. In 
fact, many persons use the services for other purposes, 
including cases where support has always been paid in a timely 
manner. Obligors may also receive services. 

Fees were required by the 1997 Montana Legislature to collect 
the revenue necessary to partially fund Child Support 
Enforcement Division operations. To meet the expected budget 
shortfall, the revenue generated from fees must also be 
collected within the biennium. The application fee and handling 
fees are expected to generate sufficient revenue, and can be 
collected within the biennium. Therefore, they are fees which 
will satisfy the Legislature's mandate. 

COMMENT #16: Commentors questioned the appropriateness of the 
proposed fee for paternity orders. A commentor also indicated 
that the proposed rule does not clearly state whom the fee would 
be assessed against. 

RESPONSE: The Department deleted the fee for paternity orders 
in the final rule. 

COMMENT #17: A commentor questioned the appropriateness of the 
proposed fee for sending an action to another state. The 
commentor stated that the fee should be charged by the other 
state to the Obligor. 

RESPONSE: The Department cannot control what fees are charged 
by other states. However, the Department deleted the fee for 
requests to other states in the final rule. 

COMMENT #18: One commentor asked whether fees will apply to 
interstate cases as well. The commentor also asked whether the 
fees will still be charged if the other state also assesses 
fees. 

RESP?NSE: Fees will be assessed in cases where a person 
recelcVes services in Montana, even if Montana requests the 
assistance of another state to collect support. The fees will 
also be assessed when other states request assistance by 
utilizing Montana's child support enforcement services. These 
fees will be in addition to any fees assessed by the other 
state. 

COMMENT #19: One comment or asked how fee reductions will be 
accomplished. 
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RESPONSE: No fee reductions are intended, except in the case of 
a review and modification action. The formula for fee reduction 
for that service is adequately explained in the existing rule. 
The only other fees which vary are locate fees and application 
fees. The amount of fee due will be determined and assessed at 
the time those services are requested. The final rule 
adequately describes the criteria upon which the amount of 
locate fee and application fee are assessed. 

COMMENT #20: Commentors asked if the fees would be tax 
deductible, or whether tax relief is available as a result of 
the fees. 

RESPONSE: The Department is unable to provide tax relief by 
administrative rule. 

COMMENT #21: One Commentor asked why the fee schedule is 
necessary, if federal law already provides for assessment of 
fees based on actual costs. 

RESPONSE: State law, under 40-5~210, MCA suggests that the 
Department establish a fee schedule. 

COMMENT #22: One commentor asked why all of the Department's 
"clients" didn't get a copy of proposed rules, when judges and 
lawyers all get copies. 

RESPONSE: The Department provided copies of the proposed rules 
to persons who requested to be on its mailing list, as required 
by the Montana Administrative Procedure Act. Additionally, the 
Department of its own volition provided copies to all judges and 
lawyers. If individuals wish to be added to the list of persons 
who wish to receive notice of the Department's proposed rules in 
the future, they must contact the Department and make such a 
request. 

COMMENT #23: One commentor suggested an additional METNET 
session be held concerning these rules for the Department to 
provide in-person responses to comments. 

RESPONSE: The Montana Administrative Procedure Act (MAPA) 
requires that the Department respond to comments in writing. A 
METNET session, in addition to written responses is not required 
by MAPA. Further it would not be cost effective and would be 
unnecessarily duplicative. 

Rule Reviewer 

Certified to the Secretary of State June 15, 1998. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Agministrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA sect ion numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through March 
31, 1998. This table includes those rules adopted during the 
period April 1, 1998 through June 30, 1998 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1998, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996, 1997 and 1998 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS. Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1913, 2301 

APMINISIRATIQN. Department of. Title 2 

I-VI 

2.13.201 

2. 21.1412 

2.21.3704 

2.21.6401 

and other rules Payroll Administration 
Decedent's Warrants, p. 1855, 2278 
and other rules - 9-1-1 Emergency Telephone Systems, 
p. 1691, 2178 
and other rules - Employment Preference for Persons 
with Disabilities, p. 1845, 2277, 157 
and other rules - Recruitment - Selection, p. 1861, 
2279 
and other rules - Performance Appraisal, 1452 

(Public 
I 

Employees' Retirement Board) 

2.43.302 

Members of Retirement Systems who may Elect Coverage 
under the Guaranteed Annual Benefit Adjustment, 
p. 1843, 2280 
and other rules - Definitions used in Rules and 
Statutes - Actuarial Data - Mailing for Non-profit 
Groups, p. 376, 920 
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(State 
I 

Compensation Insurance Fund) 

I &II 

and other rules - Employers' Liability - Premium 
Rates, p. 1697, 158 
Individual Loss Sensitive Dividend Distribution 
Plan, p. 695, 1273 

AQRICYLTQRE. Department of. Title 4 

I 
4.5.203 
4.9.401 
4.12.3801 

4.13.1001A 
4.13.1004 

Weed District Supervisor Training, p. 811 
Category 2 Noxious Weeds, p. 809 
Wheat and Barley Assessment - Refunds, p. 807 
and other rule - Grading Standards for Mustard Seed, 
p. 1869, 345 . 
Grain Fee Schedule, p. 698, 1276 
and other rules - Change of Implementing Statutes, 
p. 1867. 346 

STATE AUPITOR. Title 6 

I 
I-XV 
6.6.302 

6.6.2503 

6.6.4001 

6.6.5101 

Fidelity Bond, p. 1706, 2180 
Annuity Disclosure and Sales Illustrations, p. 382 
and other rules - Replacement of Life Insurance, 
p. 395 
and other rules - Group Health Insurance in the 
Large and Small Group Markets - Individual Health 
Insurance, p. 1 
Valuation of Securities other than those 
Specifically Referred to in Statutes, p. 47, 528 
Plan of Operation for the Small Employer Health 
Reinsurance Program, p. 814, 1406 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 599, 1407 

QOMMERGE. Department of. Title B 

8.63.101 and other rules - Passenger Tram~ays, p. 1960, 643 

(Board of Alternative Health Care) 
8.4.405 and other rules - Naturopathic Physician Continuing 

Education Requirements - Licensing by Examination -
Midwives Continuing Education Requirements - Natural 
Substances Formulary List, p. 2134, 529 

8.4.510 Licensure of Out-of-State Applicants, p. 515, 921 

(Board of Architects) 
8. 6. 405 and other rules Licensure of Out-of -State 

12-6/25/98 

Applicants Examinations Individual Seal 
Renewals - Unprofessional Conduct - Fees - Architect 
Partnerships - Screening Committee - Solicitation of 
Business by Architects from other States - Use of 
Title, p. 2142, 449 
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8.8.2802 

(Chemical 
I 
I-XVIII 

(Board of 
8.12.601 

Athletics) 
and other rules - Definitions - Prohibitions 
Physical Examinations - Physician Requirements -
Elimination-type Events - Point System - Scoring -
Promoter-Matchmaker - Medical Advisor, p. 1053 

Dependency Counselor Certification Program) 
Unprofessional Conduct, p. 1305 
Chemical Dependency Counselor Certification, 
1408 

Chiropractors) 

p. 602, 

and other rules Applications Examination 
Requirements Te~orary Permit Renewals 
Unprofessional Conduct - Endorsement, p. 49, 1494 

(Board of Clinical Laboratory Science Practitioners) 
8.13.303 and other rules- Fees- Renewal - Inactive Status -

Reactivation of License, p. 54 

(Board of 
8.14.401 

8.14.803 

e .14. 814 

Cosmetolog~sts) 
and other rules Practice of Cosmetology 
Electrology - Manicuring - Esthetics, p. 1709, 2181, 
159 
and other rules - Applications for Examination -
Temporary Permits - Application of Out-of-state 
Cosmetologists, Manicurists, Estheticians - Transfer 
Students - Continuing Education - Salons - Booth 
Rental Licenses - Restrictions of Temporary Permits, 
p. 1456 
Fees - Initial, Renewal, Penalty and Refund, p. 1226 

(Boilers, Blasters and Crane Operators Program) 
8.15.103 and other rules - construction Blasters - Hoisting 

operators Crane Operators Boiler Engineer 
Training, p. 2149, 453, 1155 

(Board of Dentistry) 
8.16. 405 and other rule Fees 

Credentials, p. 2157, 922 

(State Electrical Board) 

Dentist Licensure by 

8.18. 402 and other rules Applications General 
Responsibilities - Continuing Education - screening 
Panel, p. 1625, 2161, 455 

(Fire Prevention Program) 
8.19.108 and other rules - Practice of Selling, Servicing or 

Installing Fire Prevention Systems, p. 2163, 458 

(Board of 
8.20.401 

Hearing Aid Dispensers) · 
and other rules - Traineeship Requirements and 
standards Examinations Definitions 
Transactional Document Requirements, p. 1743, 2281 
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Horse Racing) 
and other rules Parimutuel Wagering - Annual 
License Fees - Timers - Jockeys - Trainers - General 
Requirements - Weight-Penalties and Allowances -
Exacta Betting - Requirements of Licensee - Bonus 
for OWners of Montana Breda, p. 615, 1156 

(Board of Landscape Architects) 
8.24.409 Fee Schedule, p. 1058 

(Board of 
8.28.414 

(Board of 
8.30.402 

(Board of 
8.32.306 
8.32.1408 

Medical Examiners) 
and other rules - Physician Temporary Certificate -
Fee Schedule - Acupuncture - Podiatry - Nutrition 
Practice Rules, p. 1746, 2197 

Funeral Service) 
and other rules - Applications - Licensure of Out­
of-State Applicants - Examination - Fee Schedule -
Sanitary Standards - Transfer or Sale of Mortuary 
License - Crematory Facility Regulation - Processing 
of Cremated Remains - Board Meetings - Disclosure of 
Funeral Arrangements - Methods of Quoting Prices -
Itemization Disclosure Statement Cemetery 
Regulation - Federal Trade Commission Regulations 
Disclosure Statement on Embalming, p. 1228 

Nursing) 
Application for Recognition, p. 1308 
Standards Relating to the Licensed Practical Nurse's 
Role in Intravenous (IV) Therapy, p, 623 

(Board of Nursing Home Administrators) 
8.34.414A Application for Licensure, p. 1423, 161 

(Board of 
8.36.409 

(Board of 
I 
8.39.505 

8.39.804 

Optometry) 
and other rules - Fees - Licensure of out-of-State 
Applicants - Continuing Education Requirements -
Approved Programs or Courses, p. 235, 925 

Outfitters) 
Watercraft Identification, p. 2224, 740 
and other rules outfitter Applications and 
Renewals - Guide or Professional Guide Licenses and 
Qualifications - Safety Provisions - Unprofessional 
Conduct, p. 816 
Review of New Operations Plan and Proposed Expansion 
of Net Client Hunting Use under an Existing 
Operations Plan, p. 1463 

(Board of Pharmacy) 
8.40.404 and other rules - Fees - Internship Regulations -

Pharmacy Technicians, p. 1628, 2060, 163 
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(Board of Physical Therapy Examiners) 
8. 42.402 and other rules - Fees - Temporary Licenses 

Continuing Education, p. 2169, 460 

(Board of Plumbers) 
8.44.402 and other rule - Definitions - Fees, p. 1751, 2226, 

1158 

(Board of Professional Engineers and Land Surveyors) 
Establishment of a Negotiated Rulemaking Committee 
on Fire Extinguisher Systems - Need for Engineering 
services, p. 700 
Establishment of a Negotiated Rulemaking Committee 
on Wastewater Treatment Systems Need for 
Engineering Services, p. 703 

8.48.507 Classification of Experience, p. 1504, 534 

(Board of 
8.52.604 

Psychologists) 
and other rules 
Continuing Education 
Ethical Practice of 
Conduct, p. 57, 927 

Application Procedures 
- Unprofessional Conduct 
Psychology - Unprofessional 

(Board of Public Accountants) 
8.54.408 and other rules - Education Requirements - Fees -

Enforcement Against Licensees, p. 2172, 463 

(Board of Radiologic Technologists) 
8.56.402 and other rules Applications Continuing 

Types 

(Board of 
8.57.407 

(Board of 
8.58.413 
8.58.419 

Education Permit Application 
Unprofessional Conduct, p. 1241 

Real Estate Appraisers) 
and other rules - Qualifying Education Requirements 
for Licensed Appraisers - Residential Certification 
- General Certification - Continuing Education - Ad 
valorem Tax Appraisal Experience, p. 238, 744 

Realty Regulation) 
Reactivation of Licenses, p. 407, 1496 
and other rules - Grounds for License Discipline -
General· Provisions Unprofessional Conduct 
Grounds for License Discipline of Property 
Management Licensees General Provisions 
Unprofessional Conduct, p. 821 

(Board of Sanitarians) 
8.60.408 and other rules - Minimum Standards for Licensure -

Continuing Education, p. 824, 1497 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.204 and other rules - Examinations - Schedule of 

supervision - Continuing Education, p. 1465 
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Veterinary Medicine) 
and other rules Definitions 
Requirements Temporary Permits 
Personnel, p. 1633, 464 

Codes Division) 

Application 
Support 

(Building 
8.70.101 
8.70.101 

and other rules - Building Codes Division, p. 1310 
and other rules - Building Codes Bureau, p. 1509, 
2061, 164 

(Weights and Measures Bureau) 
8.77.101 and other rules Voluntary Registration of 

Servicepersons and Service Agencies Uniform. 
Regulation of National Type Evaluation, p. 517, 1498 

(Consumer Affairs Division) 
I-XX New Motor Vehicle Warranty Act, p. 68, 746, 930 
8.78.401 and other rules - Proprietary Schools, p. 2016, 165 

(Banking and Financial Institutions Division) 
I-VIII Annual Fees - Examinations - Reports by the Foreign 

Capital Depositories, p. 1871, 2283 

(State Banking Board) 
I-XI Application Procedure for a Charter - Notice of 

Hearing - Grounds for Denial - Procedural Rules for 
Determination - Procedural Rules for Discovery and 
Hearing - Application Charter Fee for the Foreign 
Capital Depositories, p. 1882, 2286 

(Local Government Assistance Division) 
I Administration of the 1998 Treasure State Endowment 

Program (TSEP), p. 2228, 758, 932 
8.94.3707 and other rule - 1991 Federal Community Development 

Block Grant Program - Administration of the 1998 
Federal Community Development Block Grant Program, 
p. 2230, 751 

8.94.3714 Administration of the 1998 Federal Community 
Development Block Grant Program, p. 706 

(Economic Development Division) 
8.99.401 and other rules - Microbusiness Advisory Council -

Microbusiness Finance Program, p. 1547, 466 
8. 99.506 and other rule - Microbusiness Finance Program, 

p. 1468 

(Board of Housing) 
8.111.402 and other rules - Reverse Annuity Mortgage (RAM) 

Loans, p. 92 1 644 

(Travel Promotion and Development Division) 
8.119.101 Tourism Advisory Council, p. 526, 933 
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(Burial Preservation Board) 
I-VI Unmarked Burials within the State of Montana, 

p. 2233, 478 

EPUCATION. Title 10 

(Superintendent of Public Instruction) 
10.16. 2215 and other rules - School Funding - Budgeting -

Transportation, p. 1244 

(Board of 
10.55.602 

10.57.204 

10.57.215 
10.57.220 
10.57:301 

10.57.301 

10.57.301 

10.57.401 

10.57.403 

10.57.404 

10.57.406 

10.58.527 

10.65.101 

Public Education) 
and other rules - Content and Performance Standards 
for Reading and Mathematics, p. 1358 
Teacher Certification - Experience Verification, 
p. 826 
Teacher certification - Renewal Requirements, p. 836 
Teacher Certification - Recency of Credit, p. 830 
Teacher Certification - Endorsement Information, 
p. 838 
Teacher Certification - Endorsement Information, 
p. 832 
Teacher Certification - Endorsement Information, 
p. 1962, 347 
Teacher Certification Class 1 Professional 
Teaching Certificate, p. 834 
Teacher Certification - Administrative certificate, 
p. 840 
Teacher Certification Class 4 Vocational 
Certificate, p. 409, 934 
Teacher Certification Class 6 Specialist 
Certificate, p. 828 
Teacher Certification - Areas of Permissive Special 
Competency, p. 1964, 348 
and other rules - Hours and Days of Instruction -
Pupil Instruction-Related Days, p. 1966, 349 

(State Library) 
10.102.4001 Reimbursement to Libraries for Interlibrary Loans, 

p. 1262 

(Montana Historical Society) 
I-XVI Procedures that State Agencies must Follow to 

Protect Heritage Properties and Paleontological 
Remains Gerteral Procedures which the State 
Historic Preservation Office must li'ollow in 
Implementing its General Statutory Authority, p. 411 

FISH. HILQLIFE. AND PABKS. Pepartment of. Title 12 

I-III 
12.3.202 

Angler Education Events, p. 626 
Establishing a New Class of License Agent who may 
Receive Compensation from Clients for Preparation of 
Hunting License and Permit Applications, p. 629 
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(Fish, 
I 

Wildlife, and Parks Commission) 

I-VIU 

12.6.901 

Defining Guiding Services for Use of Class B-10 and 
B-11 Licenses which are Outfitter-sponsored 
Nonresident Big Game Combination Licenses, p. 1753, 
166 
Creating "Primitive Fishing Access Site Designation" 
where Site Development and Maintenance are Limited, 
p. 423 
Limiting the Use of Motor-propelled Water Craft to 
Ten Horsepower on Lake Helena, p. 95, 1160 

ENYIRQNMENTAL QUALITY. Department of. Title 17 

I&II 

I-VI 

and other rules Underground Storage Tanks 
Assessment of Administrative Penalties for 
Violations of the Underground Storage Tank Act -
Issuance of Emergency Underground Storage Tank 
Permits, p. 842 
CECRA - Listing, Delisting and Ranking Rules for 
Comprehensive Environmental Cleanup and 
Responsibility Act (CECRA) Facilities, p. 1264 

(Board of Environmental Review) 
I Water Quality - Temporary Water Standards 

Creek, Stillwater River, Fisher Creek, 
Clark's Fork of the Yellowstone River, 

for Daisy 
and the 

p. 1652, 

I-IV 

I-VI 

16.2.501 
17.8.101 

17.8.220 
17.8.514 

17.8.1201 

17.30.502 

17.30.610 

1872, 2211, 1049, 2502, 534, 1636, 631 
Water Quality Assessment of Administrative 
Penalties for Violations of Water Quality Act, 
p. 263, 940 
and other rule - Water Quality - Cross-connections 
in Drinking Water Supplies, p. 257, 958, 1277 
Major Facility Siting Act - Definitions, p. 279, 935 
and other rules - Air Quality - Definition of 
Volatile Organic Compounds Incorporations by 
Reference Incorporating by Reference Maximum 
Achievable Control Technology Standards for Primary 
Aluminum Reduction Plants, p. 851 
Air Quality - Settled Particulate Matter, p. 849 
Air Quality - Air Quality Major Open Burning Fees, 
p. 859 
and other rules Air Quality Air Quality 
Operating Permit Program, p. 2018, 350 
Water Quality - Montana Mixing Zone - Definitions, 
p. 847 
water Quality 
standards, p. 857 

Montana Surface Water Quality 

17.30.716 Water Quality- Categorical Exclusions, p. 274, 936 
17.30.1022 Water Quality - Montana Ground Water Pollution 

17.36.801 

12-6/25/98 

Control System Requirements, p. 271, 1164 
and other rules - Subdivisions - Increasing the Fees 
and Reimbursements to Local Governing Bodies, 
p. 282, 646 
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26.4.1301 

(Petroleum 
I 

17.58.342 
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and other rules - Public Water Supply - Updating 
Public Water Supply and Public Sewage System Rules, 
p. 242, 1167 
Reclamation - Modification of Existing Permits, 
p. 281, 963 

Tank Release Compensation Board) 
Applicable Rules Governing the Operation and 
Management of Tanks Interpretation of 
75-11-308 (1) (e), MCA, p. 1755, 479 
Eligible Reimbursement for Per Diem Expenses, 
p. 1757, 2198 

TBANSPORTAXION. pepartment of. Title 18 

I-VI 

18.8.101 

18.8.509 

Seizure of Improperly Imported Motor Fuels, p. 97, 
964 
Definition of F.O.B. Factory List Price and F.O.B. 
Port-of-Entry List Price as it Relates to the Motor 
Carrier services Program, p .' 1969, 170 
and other rules - Motor Carrier Services Program, 
p. 1638, 171 

CQRRECTIQNS. Department of. Title 20 

I-VII 

I-X 

20.9.501 

Siting and Construction Standards of Private 
Correctional Facilities in Montana, p. 1895, 172, 
1175 
Siting, Establishment, and Expansion of Pre-release 
Centers or Juvenile Transition Centers in the State 
of Montana, p. 428 
and other rules - Licensure of Youth Detention 
Facilities, p. 289 

JQSTIGE. Department of, Title 23 

I-VII 

23.16.101 
23.17.108 

Valuation and Taxation of Light Motor Vehicles -
Imposition of Fees in Lieu of Tax on Buses, Heavy 
Trucks, Truck Tractors and Trailers, p. 1901, 2292 
and other rules - Public Gambling, p. 2023, 1176 
Establishment of a Tuition Fee at the Montana Law 
Enforcement Academy, p. 709, 1279 

LA80R AND INPUSIRY,, Department of. Title 24 

24.16. 9003 and other rule Prevailing Wage Rates 
Establishing ltates for Building Construction 
Services, p. 718, 1060 

24.21.414 Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 723 

24.28.101 and other rule - Workers' Compensation Mediation, 
p. 1061 

24.29.207 and other rules - Workers• Compensation Matters, 
p. 1064 
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24.29.1425 and other rules -Hospital Rates Payable in Workers' 
Compensation Cases, p. 433, 759 

24.30.102 Occupational Safety and Health Standards for Public 
Sector Employment, p. 439 

24.30.1302 Safety Standards for Coal Mines, p. 443, 760, 966 
24.33 .121 and other rules - Operation of the Construction 

Contractor Registration Program, p. 1078 
24.35.111 and other rules - Independent Contractor Exemption, 

p. 1082 
24.35. 202 and other rules - Independent Contractor Central 

Unit, p. 1086 

(Workers' Compensation Court Judge) 
24.5.101 and other rules Workers' Compensation Court, 

p. 711, 1281 

LivESTOCK. Department of. Title 32 

(Board of 
I-VI 

32.3.212 

Livestock) 
and other 
Importation 
Brucellosis 

rule Equine Infectious Anemia 
of Animals into Montana, p. 1090 
Vaccination(s), p. 1641, 656 

NATURAL RESOURCES AND CQNSERVAT!ON. Department of. Title 36 

I-IV 

I-XX 

36.24.104 

Marketing of Water at State Water Projects, p. 728, 
1415 
Financial Assistance Available Under the Drinking 
Water State Revolving Fund Act, p. 861, 1412 
Types of Bonds - Financial and Other Requirements in 
the Wastewater Revolving Fund Act, p. 102, 538 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
I 

26.2.703 

26.5.101 

Grazing of Domestic Sheep on State Tracts within or 
Adjacent to Occupied Bighorn Ranges, p. 731, 1414 
and other rules - Transfer from the Department of 
State Lands Citizen Participation in Agency 
Decisions, p. 726, 1282 
and other rules - Transfer from the Department of 
State Lands Resource Development Division 
Establishment, Administration and Management of 
State Natural Areas, p. 761 

(Board of Oil and Gas Conservation) 
36.22.1303 and other rules Well Plugging Requirement 

Plugging and Restoration Bond Financial 
Responsibility, p. 1646, 2038, 482 

36.22.1308 Plugging and Restoration Bond, p. 636 

PUBLIC HEALTH AND HUMAN SERVICES, Department of. Title 37 

Establishment of a Negotiated Rulemaking Committee 
on Bed and Breakfast Establishments, p. 1774 
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I 

I-VIII 

I-XVIII 
I-XXI 

I-XXI 

I-XXIII 

11.5.101 

11.5.401 

11.6.101 

11.7.105 

11.9.101 

11.11.101 

11.12.101 

11.16.101 

16.24.414 

16.38.307 
20.3.201 

20.3.502 

20.14.104 

20.14.501 

46.8.1510 

46.12.303 

46.12.303 
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Establishment of a Negotiated Rulemaking Committee 
on Guest Ranches and outfitting and Guide 
Facilities, p. 1778 
and other rules Medicaid Outpatient Drugs, 
p. 2241, 495 
and other rules - Rural Health Clinics and Federally 
Qualified Health Centers, p. 886 
Tattoos, p. 108, 967 
and other rules Youth Care Facilities, 
p. 1759, 489 
and other rule - Minimum Standards for Mental Health 
centers, p. 1556, 539 
and other rules Child Support Enforcement 
Guidelines, p. 317, 447 
and other rules - Transfer from the Department of 
Family Services - Protective Services, p. 657 
and other rules - Transfer from the Department of 
Family Services Supplemental Security Income 
Payments, p. 2294 
and other rules - Transfer from the Department of 
Family Services - Adoptive Services, p. 659 
and other rules - Transfer from the Department of 
Family Services - Foster Care Services, p. 2250, 488 
and other rules - Transfer from the Department of 
Family Services Residential Alcohol and Drug 
Treatment for Indigent Juveniles, p. 2295 
and other rules - Transfer from the Department of 
Family Services Licensure of Child Placing 
Agencies, p. 661 
and other rules - Transfer from the Department of 
Family Services - Youth Care Facilities, p. 663 
and other rules - Transfer from the Department of 
Family services - Licensure of Adult Foster Care 
Homes Community Homes for Persons with 
Developmental Disabilities - Community Homes for 
Persons with Physical Disabilities, p. 667 
Health Supervision and Maintenance for Day Care 
centers, p. 2254, 762 
Laboratory Fees for Clinical Analysis, p. 105, 671 
and other rules - Transfer from the Department of 
corrections - Chemical Dependency Treatment Program, 
p. 1502 
and other rules - Chemical Dependency Educational 
Courses, p. 2040, 351 
and other rules - Transfer from the Department of 
Corrections - Mental Health Inpatient Facilities, 
p. 1505 
and other rules - Certification of Mental Health 
Professionals, p. 1485 
Exceptions to Placement Rules for Developmental 
Disabilities Service Positions, p. 2045, 176 
and other rules - Medicaid Coverage - Reimbursement 
of Various Medical Items and Services, p. 1470 
and other rules - Medicaid Billing and Reimbursement 
for Podiatry, Therapy, Audiology, Clinic, Family 
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Planning, Organ Transplant, Optometric, Eyeglasses, 
Home and Community Speech Pathology and Audiology, 
Physician, and Mid-level Practitioner Services, 
p. 129, 676 

46.12.802 and other rule - Medicaid Durable Medical Equipment, 
p. 2257, 497 

46.12.1221 and other rules -Medicaid Coverage - Reimbursement 
of Nursing Facility Services, p. 1097 

46.13. 303 and other rules - Low Income Energy Assistance, 
p. 1649, 2296 

46.14. 301 and other rule Low Income Weatherization 
Assistance Program (LIWAP), p. 639, 1416 

46.30.507 Child Support Enforcement Distributions of 
Collections, p. 1395 

46.30.1605 and other rules - Child Support and Enforcement 
Services Fee Schedule, p. 310 

ppBLIC SERviCE REGULATION. Department of. Title 38 

I-VI 

I-IX 

I-XI 
I-XIII 

38.4.105 
38.5.1010 

38.5.1502 

Electricity Supplier Licensing and Reporting Rules, 
p. 1121 
Montana Interim Universal Access Program, p. 1253, 
1921, 181 
IntraLATA Equal Access Presubscription, p. 2048, 983 
Natural Gas Utility Restructuring and Customer 
Choice Act, Title 6 9, Chapter 3, Part 14, MCA -
Standards of conduct - Anticompetitive and Abusive 
Practices - Supplier Licensing - Universal System 
Benefits, p. 2263, 1506 
and other rules - Railroads, p. 342, 1184 
and other rules - Pipeline Safety, including Drug 
and Alcohol Testing - National Electric Safety Code, 
p. 1972, 180 
and other rule - Utility to Consumer Notice of 
Proposed Tariff Changes, p. 1488 

REVENUE. Department of. Title 42 

I- III 

I-IV 
42.2.601 
42.11.244 
42 .11. 301 

42.12.132 
42.14.102 
42.15.506 

42.15.507 

42.15.601 

12-6/25/98 

Income Tax Credit for the Preservation of Historic 
Buildings, p. 1980, 184 
Family Education Savings Act, p. 2175, 680 
Tax Assessment Review Process, p. 1814, 2199 
and other rules - Liquor License Transfers, p. 1139 
and other rules - Commissions Earned by Agents 
Operating Liquor Stores in Montana, p. 1132 
Management Agreements, p. i491 
and other rules - Accommodation Tax, p. 1983, 182 
and other rule - Elderly Homeowner Renter Credit, 
p. 1975, 183 
and other rules Charitable Endowment Funds, 
p. 150, 1004 
and other rules - Medical Care Savings Account, 
p. 2273, 1015 

Montana Administrative Register 



42.19.1203 

42.20.160 

42.21.113 
42.31.131 
42.31.331 

42. 31.401 
42.38.101 

-1804-

and other rules - Industrial Property Trend - New 
Industrial Property - Personal Property Trended 
Depreciation Schedules, p. 1782, 2297 
and other rules Forest Classification and 
Appraisal for Property Tax, p. 1128 
Personal Property Schedules, p. 1153, 1525 
Cigarette Tax Refunds/Distributions, p. 148, 681 
Tobacco Rules - Sales from Vending Machines, p. 733, 
1417 
Emergency Telephone service, p. 1978, 185 
and other rules - Unclaimed Property, p. 1399 

SECRETARY OF STATE. Title 44 

I 

1.2.419 

44.9.101 

Schedule of Fees for the Centralized Voter File, 
p. 735, 1283 
Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 1913, 2301 
and other rules - Mail Ballot Elections, p. 737, 
1285 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts from Political Committees, 

p. 1986, 186 

Montana Administrative Register 12-6/25/98 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-lDB, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in May 1998, appear. 
Vacancies scheduled to appear from July 1, 1998, through 
September 30, 1998, are listed, as are current vacancies due 
to resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
June 2, 1998. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 

Montana Administrative Register 12-6/25/98 
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